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JUDGES 

OF  THE 

COURTS  REPORTED  DURING  THE  PERIOD  COVERED  BY  THIS  VOLUME. 


ARIZONA — Supreme  Court. 

HENRY  a  GOODING,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

RICHARD  E.  SLOAN.  JOSEPH  H.  KIBBEY. 

EDMOND  W.  WELLS. 

CALIFORNIA— Supreme  Court. 

WILLIAM  H.  BEATTY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

JOHN  R  SHARPSTEIN. 1  RALPH  C.  HARRISON. 

THOMAS  B.  McFARLAND.         C.  H.  GAROUTTE. 
VAN  R.  PATERSON.  J.  J.  DE  HAVEN. 

W.  F.  FITZGERALD. 

Supreme  Court  Commissioners. 

t  8.  BELCHER  JACKSON  TEMPLE. 

N1LE8  SEARLS.  P.  VANCLIEF. 

JOHN  HAYNES. 

COLORADO — Supreme  Court. 

CHAS.  D.  HAYT,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

VICTOR  A.  ELLIOTT.  LUTHER  M.  GODDARD. 

Court  of  Appeals. 

GEORGE  Q.  RICHMOND,  President. 

JUDGES. 

JULIUS  B.  BISSELL.  GILBERT  B.  REED. 

IDAHO — Supreme  Court. 

JOSEPH  W.  HUSTON,  Chief  Justice, 
justices. 

ISAAC  N.  SULLIVAN.  JOHN  T.  MORGAN. 

KANSAS — Supreme  Court. 

ALBERT  H.  HORTON,  Chief  Justice. 

associate  justices. 
S.  H.  ALLEN.  •         W.  A.  JOHNSTON. 

Supreme  Court  Commissioners.1 

B.  F.  SIMPSON.  GEORGE  S.  GREEN. 

J.  C.  STRANG. 

'Deceased.  'Expired  by  limitation  March  1, 189a 
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MONTANA — Supreme  Court. 

WILLIAM  Y.  PEMBERTON,  Chief  Jostooh, 
associate  justices. 
WILLIAM  H.  DE  WITT.  EDGAR  N.  HAR  WOOD. 

NEVADA— Supreme  Court. 

MICHAEL  A.  MURPHY,  Chibf  Justice. 

ASSOCIATE  JUSTICES. 

R.  R.  BIQELOW.  CHARLES  H.  BELKNAP 

NEW  MEXICO— Supreme  Court. 
JAMES  O'BRIEN,  Chief  Joan  oh. 

ASSOCIATE  JUSTICES. 

WILLIAM  D.  LEE.  ALFRED  A.  FREEMAN. 

ALBERT  B.  FALL.  EDWARD  P.  SEEDS. 

OKLAHOMA — Supreme  Court. 

EDWARD  B.  GREEN,  Chibf  Jubtiob. 

ASSOCIATE  JUSTICES. 

JOHN  G.  CLARK.  JOHN  H.  BURFORD. 

OREGON  -Supreme  Court. 

WILLIAM  P.  LORD,  Chief  Justiob. 
associate  justices. 
ROBERT  &  BEAN.  FRANK  A.  MOORE. 

UTAH— Supreme  Court. 

CHARLES  8.  ZANE,  CHnsF  Justioh 
associate  justices. 

GEORGE  W.  BARTCH.  JOHN  W.  BLACKBURN. 

JAMES  A.  MINER, 

WASHINGTON — Supreme  Court. 

R.  O.  DUNBAIt,  Chief  Justiob. 

associate  justices. 

j.  p.  hoyt.  elmon  scott, 

t.  l.  stiles.  t.  j.  anders. 

WYOMING — Supreme  Court. 

HERMAN  V.  S.  GROESBECK,  Chibf  Justiob. 
associate  justices. 
A8BURY  B.  CON  AW  AY.  GIBSON  CLARK 
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'Adopted  Feb.  14, 1898.   Take  effect  May  1, 1898.] 


RULE  1. 

ATTORNEYS — 
Who  Admitted. 
Testimonials  Required. 
Roll. 
Oath. 

Examination  Prerequisites. 
Examination,  How  Conducted. 

Paragraph  1.  Who  Admitted.  No  per- 
son shall  be  admitted  to  practice  as  an 
attorney  or  counselor  in  this  court  unless 
such  person  shall  have  been  previously 
admitted  in  tbe  supreme  court  of  the 
United  States  or  tbe  highest  court  of  a 
Bister  state  or  territory,  or  shall  have 
passed  a  strict  examination  in  open  court 
as  to  his  qualifications. 

Paragraph  2.  Testimonials  Req aired. 
Every  person  admitted  to  practice  as  an 
attorney  or  counselor  in  this  court  must 
produce  satisfactory  testimonials  of  good 
moral  character;  must  be  twenty-one 
years  of  age;  must  file  with  tbe  clerk  of 
this  court  satisfactory  evidence  that  he 
has  paid  to  tbe  state  treasurer  the  sum 
of  twenty-five  dollars  for  the  use  of  the 
state  library  fund;  and,  if  admitted  upon 
the  certificate  of  the  highest  court  of  an- 
other state  or  territory,  must  file  with  the 
clerk  of  this  court  an  affidavit  showing 
he  is  still  in  good  standing  in  such  court; 
and.  in  case  be  cannot  produce  bis  said 
certificate,  be  may  be  admitted  upon  his 
affidavit  showing  the  name  of  the  state, 
(or  territory,)  county,  court,  and  time  of 
such  admission. 

Paragraph  8.  Oatb  and  Roli.  Every 
person  admitted  to  practice  as  an  attor- 
ney and  counselor  of  this  court  must  sign 
tbe  roll  and  take  tbe  following  oath  of 

office:     "I,  — ,  do  solemnly 

swear  thatl  will  support  the  constitution 
and  laws  of  tbe  United  States  and  of  this 
state;  that  I  will  maintain  the  respect  due 
to  the  courts  of  justice  and  to  Judicial 
'officers;  that  I  will  be  true  to  the  court 
and  to  ray  client;  that  I  will  abstain 
from  all  offensive  personality;  and  that 
I  will  never  reject,  for  any  consideration 
personal  to  myself,  the  cause  of  the  de- 
fenseless or  oppressed." 

Paragraph  4.  Prerequisites  for  Exam- 
ination.  Only  bona  fide  residents  of  tbls 

82p. 


state  who  intend  to  engage  in  the  prac- 
tice of  the  law  as  a  business  shall  be  eligi- 
ble for  examination  as  attorneys  and 
counselors  of  this  court,  and  a  notice  of 
intention  to  apply  for  admission  shall  so 
state,  aud  must  be  filed  with. the  clerk  of 
this  court  previous  to  tbe  day  set  apart 
for  tbe  examination.  No  applicant  will 
be  examined  unless  he  shall  have  filed  with 
tbe  clerk  of  the  court,  on  or  before  the 
first  Saturday  of  the  regular  term  at 
which  he  presents  himself  for  examina- 
tion, a  certificate  signed  by  at  least  two 
attorneys  of  the  court,  each  of  whom 
shall  have  been  regularly  engaged  in  prac- 
tice as  such  for  at  least  four,  years  next 
tberetorore,  stating  in  substance  that 
they,  and  each  of  them,  have  carefully  and 
diligently  examined  tbe  applicant  touch- 
ing his  qualifications  in  point  of  learning 
of  the  law  to  be  admitted  to  practice; 
tbat  it  satisfactorily  appeared  to  them, 
and  each  of  them,  upon  examination,  that 
the  applicant  had  been  engaged  in  tbe 
study  of  the  law  for  a  period  of  time  to 
be  named  in  tbe  certificate,  naming  tbe 
place  at  which,  and  the  person  under 
whom,  if  any,  such  study  was  prosecuted ; 
tbat  the  applicant  hud  during  that  time 
reud  certain  books  of  law,  which  books 
shall  be  enumerated  in  thecertitlcate;  and 
stating  any  other  facts  tending  to  show 
tbe  extent  of  tbe  attainments  of  the  ap- 
plicant; and  also  that  in  their  opinion 
the  applicant  possesses  the  requisite 
qualifications  to  entitle  him  to  be  admit- 
ted to  practice. 

Paragraph5.  Examination,  How  Con- 
ducted. The  first  Saturday  of  every  reg- 
ular term  of  tbe  court,  or  so  much  thereof 
an  may  be  necessary,  shall  be  set  aside 
for  the  purpose  of  examining  applicants 
for  admission  as  attorneys  and  counselors 
of  this  court.  Tbe  court  shall  prepare, 
or  cause  to  be  prepared,  a  series  of  ques- 
tions embracing  such  subjects  as  tbe  court 
may  deem  proper,  and  cause,  upon  tbe 
day  before  such  examination,  a  sufficient 
number  of  such  questions  to  be  written 
or  printed  to  furnish  each  applicant  with 
one  copy  thereof.  Such  copies  shall  he  de- 
posited with  the  clerk  of  tbe  court,  who 
shall  not  communicate  to  tbe  applicants, 
or  to  any  other  pcrsou,  the  substance  of 
tbe  questions  asked,  or  the  subjects  treat- 
ed, or  give  any  information  in  regard 
thereto.   At  the  time  set  for  tbe  examina- 
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tion  each  candidate  for  admission  Hhall 
appear,  and  by  the  clerk,  under  direction 
of  the  court,  shall  be  furnished  with  a 
copy  or  the  questions  so  prepared,  and 
shall  then,  in  open  court,  and  uuder  the 
supervision  of  the  court,  and  without  ref- 
erence to  books  or  memoranda  of  any 
kind,  and  without  consultation  or  con- 
versation with  each  other  or  aoy  other 
person,  prepare  writteu  answers  consecu- 
tively to  the  questions  propounded,  upon 
paper  furnished  them  for  that  purpose. 
Six  hours  shall  be  allowed  in  which  such 
answers  may  be  prepared,  and  unless  the 
answers  are  sooner  prepared  and  placed 
in  the  hands  of  the  clerk,  no  applicant 
will  be  allowed  to  leave  the  court  room 
without  permission  of  the  court,  and  then 
only  upon  his  promise  given  that  he  will 
not  attempt  to  communicate  with  any 
one  upon  the  subject-matter  of  any  of  the 
questions  asked.  At  the  end  of  six  hours, 
unless  all  of  the  applicants  have  sooner 
finished,  the  written  answers  shall  be  sur- 
rendered to  the  court  or  the  clerk,  being 
first  signed  by  the  several  applicants  re- 
spectively. Thereupon,  and  at  such  time 
as  the  court  may  deem  convenient,  it 
shall  admit  such  of  the  candidates  as  ap- 
pear to  the  court  to  be  duly  qualified, 
satisfactory  proof  having  been  made  of 
the  good  moral  character  of  such  appli- 
cants. 

RULE  2. 

APPEAL — When  Dismissed. 

Appeal,  When  May  Be  Dismissed.  If  the 
transcript  of  the  record  is  not  tiled  within 
the  time  prescribed  by  paragraph  3  of  rule 
27,  the  appeal  or  writ  of  error  may  be  dis- 
missed, ou  motion  without  notice,  on  the 
first  Monday  of  the  term  during  which 
the  cause  is  subject  to  call.  A  cause  so 
dismissed  may  be  restored  during  the 
same  term,  upon  good  cause  shown,  on 
notice  to  the  opposite  party. 


RULE  3. 

APPEAL— What  Showing  Must  Accom- 
pany Motion  to  Dismiss. 

What  Showing  Must  Accompany  Motion 
to  Dismiss.  Ou  such  motion  there  shall  be 
presented  the  certificate  of  theclerk  below, 
under  the  seal  of  the  court,  certifying  the 
amount  or  character  of  the  judgment,  the 
date  of  its  rendition  ;  the  fact  and  date  of 
the  filing  of  the  notice  of  appeal  or  Issu- 
ing the  writ  of  error;  the  fact  and  date  of 
the  filing  the  undertaking  on  appeal  or 
writ  of  error;  the  fact  and  time  of  the 
settlement  of  the  statement,  if  there  be 
oue. 

RULE  4. 
APPEARANCE— Failure  of. 

Appearance,  Failure  of.  When  a  cause 
is  reached  ou  the  calendar,  and  neither 
side  has  been  submitted  or  is  represented 
by  counsel  in  court,  the  appeal  will  be  dis- 
missed. When  it  is  so  submitted  or  rep- 
resented by  counsel  for  the  respondent  or 


defendant  In  error,  and  not  for  the  appel- 
lant or  plaintiff  in  error,  the  judgment, 
order,  or  proceeding  of  the  court  below 
will  be  affirmed,  of  course  without  argu- 
ment: provided,  however,  that  the  court 
may,  in  its  discretion,  examine  the  record 
and  render  Its  judgment  on  the  merits. 


RULE  5. 

ARGUMENT — How  Conducted. 

Argument,  How  Conducted.  No  more 
than  two  counsel  on  a  side  will  be  heard 
upon  the  final  argument,  except  in 
peculiar  and  important  cases,  upon  leave 
of  the  court  obtained  before  the  argument 
is  commenced;  but  each  defendant  who 
has  appeared  separately  In  the  court  be- 
low may  be  heard  through  his  own  coun- 
sel. The  counsel  for  the  appellant'  or 
plaintiff  in  error  shall  be  entitled  to  open 
and  close  the  argument.  Each  side  will 
he  allowed  two  hours,  including  the  read- 
ing of  papers,  and  each  defendant  who 
has  appeared  separately  in  the  court  be- 
low will  be  allowed  two  hours:  provided, 
that  for  good  eause  shown,  the  court  may 
give  further  time  for  the  argument,  and 
each  party  shall  also  have  the  privilege 
of  filing  a  printed  brief  or  argument. 
Upon  the  argument  of  preliminary  mo- 
tions no  more  than  one  counsel  on  a  side 
will  be  heard,  and  only  one  hour  to  each 
counsel  will  be  allowed. 


RULE  6. 

RRIEF — What  to  .Contain, 
How  Printed. 
When  Served, 
When  Filed. 
Submission  on. 

PakagRaPH  1.  Brief,  What  to  Contain. 
In  civil  cases  each  party  shall  prepare  and 
have  printed  an  argument  or  brief  of  the 
points  and  authorities  relied  on.  In  cit- 
ing cases  from  published  reports,  the 
names  of  the  parties  as  they  appear  in 
the  title  of  the  case,  as  well  as  the  book 
and  pa  ire,  shall  be  given.  Briefs  on  both 
sides  shall  begin  with  a  succinct  state- 
ment of  so  much  of  the  record  as  is  essen- 
tial to  the  questions  discussed  in  them,  re- 
ferring to  the  transcript  by  folios.  The 
brief  of  the  appellant  and  plaintiff  in  error 
Hhall  also  contain  a  distinct  enumeration 
of  the  several  errors  relied  on.  On  the 
cover  and  first  page  shall  be  stated  the 
title  of  this  court,  the  title  of  the  cause, 
and  the  names  of  counsel  for  appellaut 
and  respondent,  and  the  district  and 
county  appealed  from.  The  expense  of 
such  brief,  at  not  exceeding  one  dollar 
per  page  of  7x9%  inches  printed  matter,* 
and  for  not  exceeding  forty  pages,  shall 
be  allowed  and  taxed  as  costs:  provided, 
that  the  court  may,  in  its  discretion, order 
that  no  costs  shall  be  taxed  for  any  brief 
which  does  not  comply  with  this  rule,  or 
containing  a  miscitation  of  authorities, 
unless  corrected  before  the  submission  of 
the  case. 
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Paragraph  2.  Brief,  How  Printed. 
Briefs  shall  be  neatly  and  legibly  printed, 
with  black  ink,  on  white  writing  paper, 
properly  paged  at  the  top,  with  a  marglu 
on  theouteredueof  the  page  of  two  inches. 
The  printed  page  shall  be  seven  inches 
long  and  three  and  a  half  inches  wide,  and 
the  paper  page  shall  be  ten  inches  long 
and  seven  inches  wide.  Each  brief  shall 
be  signed  by  counsel  preparing  it;  and 
shall  be  fastened  together  in  a  paper  or 
cloth  cover. 

Paragraphs.  Brief,  When  Served.  The 
brief  of  appellant,  or  plaintiff  in  error, 
must  be  served  within  ten  days  after  the 
filing  of  transcript,  and  the  respondent, 
or  defendant  in  error,  has  ten  days  after 
such  service  in'  which  to  serve  bis  brief  up* 
on  the  opposite  party. 

Paragraph  4.  Brief,  Copies  Filed,  When. 
Before  the  time  of  the  calling  of  a  cause 
for  argument  both  parties  shall  file  with 
the  clerk  at  least  five  copies  of  their  briefs 
for  the  Justices  of  the  court,  the  clerk,  and 
the  reporter;  and  when  the  cause  is  called 
the  clerk  shall  furnish  a  copy  thereof  to 
each  of  the  Justices. 

Paragraph  5.  Brlet,  Submission  of  Cause 
on.  Causes  may  be  submitted  on  either 
or  both  sides,  on  printed  briefs  actually 
filed  at  the  time.  But  the  court  will  or- 
der an  argument,  on  both  sides,  of  ull 
cases  appearing  to  require  it. 


RULE  7, 

calendar- 
how  Made  Up. 

Criminal  Causes  May  be  Heard  Out 

of  Order. 
Criminal  Causes  Put  on  Calendar 

During  Term. 
Lewiston  Terms. 
Boise  Terms. 
Causes,  When  Heard. 
Causes  Put  on  for  Dismissal. 
Title  of  Causes. 

Paragraph  1.  Calendar,  Bow  Made  Up. 
The  calendar  of  each  term  shall  consist 
only  of  those  cases  In  which  the  transcript 
shall  have  been  filed,  on  or  before  the  day 
preceding  the  first  day  of  the  term,  unlens, 
upon  written  consent  of  the  parties,  or 
for  good  cause  shown.lt  shall  bo  other- 
wise ordered  by  the  court.  The  clerk 
must  number  and  enter  causes  upon  the 
calendar  in  the  order  of  the  date  of  filing 
the  transcript,  statement  on  appeal,  ap- 
plication for  writ  of  error,  or  application 
for  a  writ  in  a  special  proceeding,  and 
rumber  them  consecutively,  and  such 
number  shall  not  be  changed,  except  by 
order  of  the  court,  and,  if  changed,  the 
calendar  must  show  the  original  number. 
The  calendar  must  show  the  county  and 
Judicial  district  from  which  the  cause  is 
appealed.  In  all  cases  in  which  the  ap- 
peal is  perfected  or  writ  of  error  issued, 
as  provided  in  rule  27.  paragraph  8,  and 
the  transcript  is  not  filed  as  by  «aid  rule 
prescribed,  the  case  may  be  placed  upon 
the  calendar  upon  motion  of  the  respond- 


ent or  defendant  In  error,  for  the  purpose 
of  being  dismissed,  upon  the  certificate 
of  the  clerk,  as  provided  by  rules  2  and  3, 
or  for  the  purpose  of  the  case  being  heard 
upon  its  merits,  or  for  the  purpose  of  bar- 
ing the  Judgment  affirmed  with  or  with- 
out damages  upon  the  filing  of  the  tran- 
script. 

Paragraph  2.  Criminal  Causes.  The. 
court  may  order  the  hearing  of  any  crimi- 
nal cause  at  any  term  of  the  court,  wher- 
ever it  may  be  held,  and  may  order  the 
bearing  in  advance  of  any  or  all  civil 
causes,  regardless  of  Its  number  on  the 
calendar. 

Paragraph  8.  Criminal  Causes  Put  on 
Calendar  During  Term.  When  the  tran- 
script iu  a  criminal  cause  in  filed,  it  may 
be  placed  on  the  calendar  at  any  time  by 
conneri  t.  or  on  motion  of  the  defendant. 

Paragraph  4.  Calendar  tor  Terms  at 
Lewiston.  The  calendar  for  the  terms 
held  at  Lewiston  shall  consist  only  of 
those  causes  appealed  from  or  arising  in 
the  territory  comprising  the  counties  of 
Shoshone,  Kootenai,  Latah,  Nez  Perce, 
or  Idaho,  and  sucb  causes  will  be  beard 
there,  uuleas  the  parties  file  a  stipulation 
in  writing  to  hear  them  at  a  term  to  be 
held  at  Boise  City. 

Paragraph  5.  Calendar  for  Terms  at 
Boise  City.  The  calendar  for  the  terms 
held  at  Boise  City  shall  consist  of  all 
enures  appealed  from  or  arising  in  the  ter- 
ritory comprising  the  couuties  not  named 
in  paragraph  4  (together  with  all  causes 
transferred  by  stipulation  from  the  Lew- 
iston calendar,)  and  will  be  heard  at  Boise 
City. 

Paragraph  6.  Causes,  When  Heard. 
Civil  causes  are  entitled  to  be,  and  will 
be,  heard  in  the  order  they  uppear  on  tho 
calendar.  There  will  be  a  peremptory  call 
of  the  calendar  on  the  second  Monday  of 
the  term,  and  all  causes  (not  before 
disposed  of  or  set  for  hearing)  not  then 
ready  for  hearing  will  be  placed  at  the  foot 
of  tbe  calendar,  or  continued  for  the 
term. 

Paragraph  7.  Causes  Put  on  tbe  Cal- 
endar for  Dismissal.  On  motion  of  re- 
spondent the  court  may  order  a  cause 
placed  on  the  calendar  at  any  time  for  dis- 
missal under  the  provisions  of  rule  2. 

Paragraph  S.  Title  of  Causes.  The 
original  title,  with  the  names  of  the  par- 
ties in  the  same  order,  shall  be  retained  in 
this  court,  substituting  for  the  words 
"plaintiff"  or  "defendant,"  "appellant"  or 
"respondent,"  us  the  appeal  papers  shall 
designate.  In  special  proceeding!*  where- 
in this  court  has  original  Jurisdiction  the 
party  prosecuting  shall  be  called  plaintiff 
and  the  adverse  party  defendant. 


RULE  8. 

COSTS— 

Who  First  Liable  for. 

When  Paid,  and  Amount. 

Paid  Before  Remittitur  Sent  Down. 

For  Printing  Transcript*  and  Briefs. 

Paragraph  1.  Liability  for  Costs. 
When  causes  are  placed  upon  tbe  calendar 
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parties  shall  be  primarily  liable  for  cost*, 
as  follows: 

First.  If  by  the  appellant  or  plaintiff  in 
error,  be  shall  be  first  liable. 

Second.  It  by  the  respondent  or  defend- 
ant in  error,  then  both  parties. 

Third.  To  entitle  a  transcript  on  appeal 
or  on  error  to  be  filed  in  this  court,  an  ad- 
vance fee,  to  cover  costs  in  the  case,  in  the 
sum  of  915,  shall  be  deposited  with  the 
clerk,  and  for  a  like  purpose  the  respond 
ent,  or  adverse  party,  upon  filing:  their 
brief,  shall  deposit  the  sum  of  fa.  In  any 
matter  or  proceeding  in  which  the  court 
has  original  Jurisdiction,  the  party  insti- 
tuting the  proceeding  shall  deposit  the 
Sum  of  $10.  and  the  adverse  party  the 
sum  of  $2.50. 

Fourth.  In  causes  placed  on  the  calen- 
dar for  the  purpose  of  dismissal  under  the 
provisions  of  rules  2  and  3,  the  respond- 
ent must  deposit  an  advance  fee  of  $5  be- 
fore making  the  motion. 

Paragraph  2.  All  Costa  to  be  Paid  B*- 
tor e  Remittitur  Seat  Down.  In  no  civil 
case  shall  the  clerk  be  required  to  remit 
the  final  papers  until  the  costs  are  paid. 

Paragraphs.  Cost  of  Printing.  Theex- 
pense  of  printing  transcripts  on  appeal  In 
civil  causes,  and  the  pleadings,  affidavits, 
or  other  papers  constituting  the  record  In 
original  proceedings  upon  which  the  case 
is  heard  In  this  court,  shall  be  allowed  as 
costs  and  taxed  In  bills  of  cost  in  the  usu- 
al mode. 

RULE  9. 

DAMAGES — When  Appeal  for  Delay. 

Damages,  Appeal  for  Delay.  In  all  cases 
where  an  appeal  or  writ  of  error  is  mani- 
festly for  delay,  damages  may  be  allowed 
at  the  rate  of  not  exceeding  twelve  per 
cent,  upon  the  amount  of  the  judgment  in 
the  discretion  of  the  court. 


RULE  10. 

DEFAULT— Of  Appellant. 

Default  of  Appellant.  On  a  call  of  the 
calendar  in  its  order,  If  no  counsel  appear 
for  the  appellant  or  plaintiff  in  error,  and 
no  brief  or  statement  of  points  and  au- 
thorities on  behalf  of  appellant  or  plain- 
tiff in  error  be  on  file,  the  appeal  or  writ 
of  error  will  be  dismissed,  or  judgment 
affirmed,  in  the  discretion  of  the  court,  on 
motion  of  respondent  or  defendant  in  er- 
ror. 

RULE  11. 

DIMINUTION— Of  Record. 

Diminution  of  the  Record.  For  the  pur- 
pose of  correcting  any  error  or  defect  In 
the  transcript  from  the  court  below  either 
party  may  suggest  the  same,  in  writing, 
to  this  court,  and  upon  good  cause  shown 
obtuin  an  order  that  the  proper  clerk  cer- 
tify to  the  whole  or  part  of  the  record,  as 
may  be  required ;  or  the  same  may  be  cor- 
rected by  stipulation  of  counsel,  in  writ- 
ing, filed  with  the  clerk  before  argument. 
If  the  attorney  of  the  adverse  party  be 
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Absent,  or  the  fact  of  the  alleged  error  or 
defect  be  disputed,  the  suggestion  must  be 
accompanied  by  an  affidavit  showing  the 
existence  of  the  error  or  defect  alleged. 


RULE  12. 

EXCEPTIONS — 

When  Judge  Below  Refuses,  How 
Proved. 

When  Judge  Dies,  etc.,  How  Settled. 

Paragraph  1.  Exception,  When  Re- 
fused, May  be  Proved.  If  any  judge  or  ref- 
eree before  whom  a  case  has  been  tried  neg- 
lects or  refuses  to  settle  and  allow  a  bill. of 
exceptions  or  statement  in  accordance 
with  the  fact*,  within  thirty  days  after 
the  same  is  finally  submitted  to  him,  the 
party  aggrieved  may  apply  by  petition  to 
this  court,  or  one  of  the  justices  thereof, 
to  prove  the  same.  The  petition  must  be 
tiled  with  the  clerk  of  this  court  within 
thirty  days  after  such  refusal,  and  a  copy 
of  the  petition  served  upon  the  adverse 
party.  The  facts  may  be  presented  by  cer- 
tified copies  of  the  record,  stenographers' 
notes,  duly  verified,  or  affidavits,  and,  if 
necessary,  oral  testimony. 

Paragraph  2.  Proceeding  if  Judge  Dies 
or  is  Disqualified.  When  a  judge  or  judi- 
cial officer,  before  whom  a  case  has  been 
tried,  dies,  becomes  disqualified,  or  is  ab- 
sent from  the  state,  or  when  from  any 
other  reason  there  Is  no  mode  provided  by 
law  for  the  settlement  of  a  statement  or 
motion  for  new  trial  or  bill  of  exceptions, 
the  successor  in  office  of  such  judge  or  Judi- 
cial officer,  or  the  judge  of  an  adjoining 
district,  may  settle  and  sisjn  such  state- 
ment or  hill  of  exceptions;  and  in  settling 
either  such  Judge  or  officer  may,  In  his  dis- 
cretion, permit  affidavits  to  be  r«ad,  to 
assist  him  In  settling  disputed  points. 


RULE  13. 

EXTENSION  OF  TIME— 
To  File  Transcript. 
Generally. 

Paragraph  1.  Extension  of  Time  to  File 
Transcript.  The  time  limited  in  which  a 
transcript  must  be  served  and  filed,  as  set 
forth  In  paragraph  8  of  rule  27,  may  be  ex- 
tended by  the  court,  or  a  Justice  thereof, 
upon  good  cause  sljown,  or  by  stipulation 
or  the  parties  filed  with  the  clerk,  but  such 
extension  shall  not  exceed  thirty  clays. 

Paragraph  2.  Extension  of  Time  Gen- 
orally.  The  time  prescribed  by  these  rules, 
for  any  act,  except  for  making  a  motion 
for  rehearing,  may  be  enlarged  by  the 
court,  or  a  justice  thereof,  for  cause,  on 
motion. 

RULE  14. 

HABEAS  CORPUS — When  Issued. 

How  Served. 

Paragraph  1.  Writ  of  Habeas  Corpus, 
When  Issued.  The  writ  of  habeas  corpus 
will  be  issued  only  upon  order  of  the  court 
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made  and  entered  or  record  while  in  ses- 
sion. TbeappUcatlon  most  be  by  petition, 
duly  verifled,  which  must  set  forth,  in 
addition  to  the  necessary  matter  required 
by  law,  the  circumstances  which,  in  the 
opinion  of  the  applicant,  render  it  indis- 
pensable that  the  writ  should  iBsue  from 
tbis  court,  the  sufficiency  of  which  circum- 
stances so  set  forth  will  be  determined  by 
the  court  in  awarding  or  refusing  the  ap- 
plication. 

Paragraph  2.  Writ  of  Habeas  Corpus, 
How  Served.  Wbeu  the  writ  is  directed 
to  any  ministerial  officer  of  this  court;  It 
must  be  delivered  by  the  clerk  to  such  offi- 
cer. If  It  is  directed  to  any  other  officer 
or  person,  it  must  be  delivered  to  the  crier 
or  bailiff  of  this  court,  and  be  by  bim 
served  upon  such  officer  or  person. 


RULE  16. 
MOTIONS — When  Heard. 

Motions, Preliminary,  When  Heard.  All 
preliminary  motions  will  be  heard  each 
morning  before  proceeding  with  the  reg- 
ular call  of  the  calendar. 

MANDATE— See  Rule  28. 


RULE  16. 

NOTICE— Time  for,  When  Allowed. 

Notice  ot  Motion.  When  notice  of  mo- 
tion is  necessary,  and  except  when  adverse 
counsel  are  present,  the  notice  shall,  except 
when  a  different  time  is  prescribed  by 
statute  or  by  these  rules,  be  three  days, 
unless,  for  good  cause  shown,  the  time  is 
shortened  by  order  of  the  court,  or  of  one 
of  the  Justices;  and  when  served  away 
from  the  place  of  holding  court,  one  day 
In  addition  for  every  twenty-five  miles 
distance. 

RULE  17. 

OBJECTIONS— To  Record,  When  Tak- 
en. 

Objections  to  the  Record,  When  Taken. 
Objection!*  to  the  transcript,  statement, 
the  bond  or  undertaking  on  appeal  or 
writ  of  error,  the  notice  of  appeal,  or  to 
Its  service,  or  any  objection  to  the  record 
affecting  the  rights  of  the  appellant  or 
plaintiff  In  error,  to  be  heard  on  the  points 
of  error  assigned,  must  be  taken  at  the 
first  term  after  the  transcript  Is  filed,  and 
must  be  noted  in  writing;,  and  filed  at 
least  one  day  before  the  argument,  or 
tbey  will  not  be  regarded.  In  such  case  the 
objection  must  be  presented  to  the  court 
before  argument  on  the  merits. 


RULE  18. 

OPINIONS— Copy  of,  When  to  Accom- 
pany Remittitur. 

Opinion,  Copy  of.  When  Sent  with  Re- 
mittitur. When  a  judgment  is  reversed  or 
modified,  a  certified  copy  of  the  opinion 
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in  the  case  shall  be  transmitted  with  the 
remittitur  to  the  court  below. 


RULE  19. 
PAPERS — Original,  How  Brought  Up. 

Original  Papers,  How  Brought  Up. 
Whenever  it  shall  be  necessary  or  proper, 
in  the  opinion  of  the  presiding  judge  iu 
any  district,  that  original  papers  or  ex- 
hibits of  any  kind  should  be  inspected  in 
tbis  court,  such  judge  may  make  such 
order  for  the  safe-keeping,  transporting, 
and  return  of  such  papers  or  exhibits  as 
to  him  may  seem  proper,  and  this  court 
will  receive  and  consider  such  papers  or 
exhibits  in  connection  with  the  transcript 
of  the  proceedings. 


RULE  20. 

PAPERS— How  Taken  from  Clerk's  Of- 
fice. 

Papers  Not  to  be  Taken  from  Clerk's 
Office.  No  papers  filed  in  a  cause  shall  be 
taken  from  the  court  room  or  clerk's 
office,  except  by  order  of  the  court  or  one 
of  the  Justices. 

RULE  21. 

PRACTICE— Where   no   Provision  is 
Made. 

Practice  Heretofore  Existing.  In  cases 
where  no  provision  Is  made  by  statute  or 
by  these  rules,  proceedings  in  this  court 
shall  be  in  accordance  with  the  practice 
heretofore  existing. 

RULE  22. 
REHEARING— How  Made. 

Reheariugs,  Application,  How  Made. 
All  motions  for  a  rehearing  shall  be  upon 
petition  In  writing,  presented  within  ten 
days  after  the  judgment  or  order  made  by 
the  court  shall  be  placed  on  file,  and  no 
oral  argument  will  be  heard  thereon. 


RULE  23. 
RULES — When  to  Take  Effect. 

Rules  to  Take  Effect.  These  rules  shall 
take  effect  on  the  first  day  of  May,  1898. 
And  thereupon  all  former  rules  of  practice 
in  this  court,  heretofore  adopted,  shall 
cease  to  be  in  force,  In  pursuance  of  the 
following  order,  done  In  open  court,  and 
entered  of  record  on  the  14th  day  of  Febru- 
ary, 1893:  "Ordered,  that  the  revised  rules 
prepared  by  this  court  be,  and  the  same 
are  hereby,  adopted  as  the  rules  of  tbis 
court,  and  that  they  be  in  effect  on  and 
after  May  1st,  1S93,  and  that  thereafter 
all  former  rules  shall  cease  to  be  in  force. " 


RULE  24. 
REMITTITUR— When  to  Issue. 

Remittitur,  W  oen  to  Issue.  No  remit- 
titur to  the  court  below  shall  be  issued 
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until  after  the  expiration  of  ten  da}  a  from 
the  entry  of  Judgment. 

BEVIEW— Writ  of,  see  Eule  28. 


RULE  26. 

SUBSTITUTION  OP  REPRESENTA- 
TIVE— Effect  of. 

Substitution  of  Representative.  Upon 
the  death  or  other  disability  of  the  party, 
pending  an  appeal  or  writ  of  error,  his 
representative  shall  be  substituted  in  the 
suit  by  suggestion  in  writing  to  the  court 
on  the  part  of  such  representative,  or  of 
any  party  to  the  record.  Upon  the  entry 
of  such  suggestion,  an  orJer  of  substitu- 
tion shall  be  made,  and  the  cause  shall 
proceed  as  in  other  cases. 


RULE  26. 

TEBMS  OP  COUBT— 
Adjourned  and  Special. 
Regular. 

Paragraph  1.  Adjourned  and  Special 
Terms  of  the  Supreme  Court.  Adjourned 
and  special  terms  shall  be  held  as  thecourt 
or  two  of  the  justices  may  order;  and 
thecourt  shall  cause  to  be  entered  of  rec- 
ord from  time  to  time  when  the  adjourned 
and  special  terms  will  be  held. 

Pa  rao  raph  2.  Regit  In  r  Terms.  The  reg- 
ular terms  of  the  court  will  be  fixed  at 
the  Jauuary  term  of  each  year. 


RULE  27. 

TBANSCBIPT — 
How  Printed. 
In  Criminal  Causes. 
Arrangement  and  Index. 
Papers  Must  be  Inserted  Chronolog- 
ically. 

Must  Have  Alphabetical  Index. 
When  will  not  be  Filed. 
What  to  Contain. 

Attorney  to  Direot  Clerk  in  Writ- 
ing what  to  Put  in. 

Maps,  how  to  Form  Part  of. 

Appeal  may  be  Dismissed  if  Rule 
not  Complied  with. 

Filing  and  Service  of. 

Certificate  to,  How  Obtained. 

When  Clerk  to  Print  and  Certify. 

How  Authenticated  and  where 
Filed. 

Number  of  Copies  to  be  Filed. 
How  Distributed. 

Paraokaph  1.  Transcript,  Ho  w Printed. 
All  transcripts  of  record  in  civil  causes 
shall  be  printed  on  unruled  white  writing 
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paper  ten  inches  long  by  seven  inches  wide, 
with  a  margin  on  the  outer  edge  of  not 
less  than  two  inches  wide.  The  printed 
pn ere,  exclusive  of  any  marginal  note  or 
reference,  shall  be  seven  inches  long  and 
three  and  one  half  inches  wide.  Small  pica 
solid  is  the  smallest  letter  and  most  com- 
pact mode  of  composition  allowed. 

Paragraph  2.  Transcripts  in  Criminal 
Causes.  Transcripts  in  criminal  causes 
may  he  printed  tlie  same  as  in  civil  causes, 
but  when  not  printed  they  must  be  plain- 
ly written  with  a  typewriter  on  one  side 
of  white  typewriter  paper,  eight  inches 
wide  and  thirteen  Inches  long,  leaving  a 
margin  of  one  and  one  half  inches  on  the 
left  hand  side  of  the  page,  and  securely 
fastened  at  the  top. 

Paragraph  3.  Arrangement  of  Tran- 
script aud  Index.  On  the  first  page  and 
cover  of  all  transcripts  must  be  stated  the 
title  of  this  court,  the  title  of  the  cuuse  in 
the  court  below,  (substituting  for  the 
words  "plaintiff"  or  "defendant"  the 
words " a ppellan t " or " respondent, "as  the 
case  may  require,)  the  names  of  counsel 
for  appellant  and  respondent,  and  the 
words  "transcript  on  appeal,"  followed 
by  stating  the  district  and  county  from 
which  the  appeal  is  taken.  The  first  pa- 
per in  all  transcripts  must  state  the  title 
of  the  court  and  cause  in  the  court  below, 
but  from  all  the  following  papers,  orders, 
or  proceedings  it  must  be  omitted,  and  the 
name  of  the  paper,  order,  or  proceeding, 
simply  given;  the  indorsements  on  the 
hack  of  papers  and  the  verifications  must 
be  omitted, except  the  date  of  filing,  which 
roust  be  added  at  the  end  of  each  paper, 
and  if  the  paper  is  verified,  say  "  Duly  veri- 
fied." ir  some  error  is  assigned,  or  some 
fact  is  necessary  to  be  shown  as  to  the 
form,  sufficiency,  or  substance  of  the  title, 
indorsements,  or  verification,  they  must 
be  transcribed  in  full.  In  all  transcripts 
tho  papers  and  record  entries  making  up 
the  same  must  beinserted  chronologically, 
as  Indicated  by  the  date  of  the  filing  or  re- 
cording; that  is, the  paper  or  record  bear- 
lug  the  oldest  filing  or  recording  date, 
which  is  necessary  to  be  inserted  in  the 
transcript,  must  he  first  inserted,  and  fol- 
low in  regular  order  or  such  dates.  Each 
transcript  must  be  paged  at  the  top,  and 
each  ten  lines  must  be  numbered -on  the 
left  margin  of  the  page  from  the  commence- 
ment to  the  end. 

Each  transcript  must  be  prefaced  with 
an  alphabetical  index  referring  to  the  page 
on  which  each  separate  paper,  order,  pro- 
ceeding, and  testimony  of  each  wituess 
commences,  and  specilying  the  first  and 
last  number  on  the  left  margin  of  the  page 
embracing  such  paper,  order,  proceeding, 
or  testimony  of  witness,  thus: 

Pnjre.  Folio. 

Answer   9  54  to  00 

Complaint   4  9  to  20 

Doe,  John,  Testimony  of...   26  60  to  75 

Paraokaph  4.  II  hen  Transcript  not  to 
be  Filed.  Any  transcript  which  fails  to 
conform  to  the  requirements  of  paragraphs 
Nos.  1,2,  and  Sot  this  rule  shall  not  be  filed 
by  the  clerk,  except  by  order  of  the  court, 
or  one  of  the  justices  thereof. 
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Paragbaph  5.  Contents  ot  Transcript. 
When  there  has  been  a  general  appear- 
ance in  the  action  by  all  the  defendants, 
or  when  the  summons  Is  not  made  a  part 
of  the  Judgment  roll  by  section  4456  of  the 
Revised  Statutes,  the  summons  mnst  not 
be  Inserted  in  the  transcript,  unless  upon 
an  exception  saved  thereto  It  is  made  a 
part  of  a  hill  of  exceptions;  aud  no  paper 
or  proceeding  shail  be  inserted  in  the 
transcript  as  a  part  of  a  judgment  roll 
unless  it  is  made  part  thereof  by  said  sec- 
tion. The  stenographic  reports,  notes,  or 
other  statement  of  the  evidence  in  the 
form  of  questions  and  answers  must  not 
be  inserted  in  the  transcript  either  by  bill 
of  exceptions  or  statement;  except,  when 
necessary  to  elucidate  a  point  made  or  an 
exception  saved,  the  questions  must  be 
omitted,  and  the  evidence  stated  in  a  con- 
cIhc  narrative  form,  avoiding  all  unneces- 
sary tautology  and  repetitions  by  the 
same  witness.  When  there  is  no  question 
as  to  the  weight  or  sufficiency  of  the  evi- 
dence, the  facts  may  be  stated  in  the  na- 
ture of  a  special  verdict,  or  it  is  sufficient 
to  state  that  the  plaintiff  or  defendant  in- 
troduced evidence  tending  to  prove  the  is- 
sue on  his  part,  or  tending  to  prove  cer- 
tain facts,  naming  them.  Pleadings,  mo- 
tions, orders,  findings,  instructions,  files, 
or  other  papers,  when  once  inserted  in  the 
transcript,  must  not  be  repeated  unless 
the  adverse  party  claims  that  they  are  in- 
correctly stated  as  first  inserted ;  but, 
when  found  a  second  time  in  any  bill  of 
exceptions,  statement,  or  other  part  of 
the  record,  it  is  sufficient  to  refer  to  them 
as  having  been  already  inserted  in  the 
transcript.  The  appellant  or  his  attorney 
must  by  praecipe  indicate  to  the  cl**rk  what 
of  the  files  and  records  of  the  cause  shall 
be  inserted  in  the  transcript. 

Paragraph  6.  Maps.  Whenever  a  map 
or  survey  forms  port  of  a  transcript  it 
shall  be  necessary  to  furnish  five  copies 
thereof,  one  of  which  shall  be  attached 
to  each  of  the  five  copies  of  the  transcript 
filed  with  the  clerk. 

Paragkaph  7.  Compliance  Enforced. 
A  strict  compliance  with  the  foregoing  re- 
quirements of  this  rule  will  be  exacted  of 
the  appellant,  or  plaintiff  in  error,  in  all 
cases  by  the  court,  whether  objection  be 
made  by  the  opposite  party  or  not;  and 
for  any  violation  or  neglect  in  those  re- 
spects which  is  found  to  obstruct  the  ex- 
amination of  the  record  theappeal  may  be 
dismissed,  or  the  court  may  order  the  of- 
fending party  to  pay  the  costs  of  such 
transcript,  or  any  part  thereof,  unless 
the  matter  objected  to  is  inserted  by  order 
of  the  court  or  judge  below. 

Paragraph  8.  Filing  and  Service  of 
Transcript.  In  all  cases  where  an  appeal 
is  perfected,  or  a  writ  of  error  issued, 
transcripts  of  the  record  (showing  thedate 
of  filing  the  undertaking  on  appeal)  must 
be  served  upon  the  adverse  party,  and 
filed  in  this  court,  within  sixty  days  after 
the  appeal  is  perfected  or  writ  of  error 
issued,  and  the  same  must  be  certified  to 
be  correct  by  the  attorneys  of  the  re- 
spective parties  or  by  the  clerk  of  the 
court  from  which  the  appeal  is  taken. 
Written  evidence  of  the  service  of  the 


transcript  upon  the  adverse  party  shall 
be  filed  therewith. 

Paragraph  fl.  Service  and  CertlScate  ot 
Transcript.  After  the  transcript  is  print- 
ed, a  copy  thereof  shall  be  served  upon  the 
adverse  party  or  his  attorney,  and,  if  there 
be  more  than  one  adverse  party,  appear- 
ing by  different  attorneys,  on  each  party 
or  the  attorney  of  each  party  so  appear- 
ing. If  a  party  shall  present  to  the  attor- 
ney of  the  adverse  party  a  transcript  on 
appeal  In  a  civil  cause,  and  request  his  cer- 
tificate that  the  same  is  correct,  and  said 
attorney,  upon  such  request,  shall,  for  a 
period  of  five  days,  neglect  or  refuse  to 
Join  in  such  certificate,  or,  if  it  be  incor- 
rect, shall  neglect  or  refuse  for  the  same 
time  to  serve  upon  the  party  making  the 
request  a  written  statement  of  the  partic- 
ulars in  which  the  transcript  is  incorrect, 
or,  upon  the  present ution  of  the  tran- 
script corrected  in  the  particulars  thus 
specified,  shall  still  neglect  or  refuse,  for  a 
period  of  two  days,  to  join  in  such  certifi- 
cate, the  cost  of  procuring  a  certificate  to 
such  transcript  from  the  clerk  of  the  prop- 
er court  shall  be  taxed  against  the  party 
whose  attorney  so  neglects  or  refuses. 

Paragraph  10.  Clerks  May  Print  Tran- 
scripts and  Certify  to  Same.  In  case  a  writ- 
ten transcript  authenticated  in  the  mode 
prescribed  by  paragraph  9,  together  with 
sufficient  funds  to  pay  the  expenses  of 
printing  the  same,  is  transmitted  to  the 
clerk  of  this  court,  the  clerk,  upon  the  re- 
ceipt thereof,  shall  file  the  same,  and  cause 
the  transcript  to  be  printed,  and  to  the 
printed  copy  shall  annex  his  certificate 
that  said  printed  transcript  is  a  full  and 
correct  copy  of  the  transcript  furnished 
him  by  the  party,  aud  the  said  certificate 
shall  be  prima  facie  evidence  that  the 
same  Is  correct.  The  said  printed  copy  so 
certified  shall  also  be  filed,  and  constitute 
the  record  of  the  cause  in  this  court,  sub- 
ject to  be  corrected  by  reference  to  the 
written  transcript  on  file.  Printed  copies 
thereof  shall  be  furnished  as  provided  by 
paragraph  12  of  this  rule,  and  the  clerk 
shall  also  immediately  transmit  by  mail 
or  express  copies  to  tho  attorney  of  the 
ud  ver«e  parties,  and  note  such  service  on 
the  original. 

Paragraph  11.  Authenticated  and 
Filed.  The  copy  of  the  transcript  filed 
with  the  clerk  of  this  court  shall  be  certi- 
fied by  the  clerk  of  the  court  from  which 
the  appeal  is  taken,  In  the  manner  provid- 
ed by  law,  or,  in  lieu  thereof,  may  be  stip- 
ulated In  writing  on  said  transcript  by  the 
attorneys  of  record  in  the  case  to  be  a 
correct  transcript  of  such  matters  as  are 
contained  in  It.  The  transcript,  when 
properly  certified  and  authenticated*  as 
above,  shall  be  filed  with  the  clerk  of  the 
supreme  court. 

Paragraph  12.  Five  Copies  of  Tran- 
script to  be  Filed.  In  all  causes  five  copies 
of  the  transcript  must  be  filed:  provided, 
that  in  criminal  causes,  where  the  tran- 
script is  typewritten,  four  copies  must  be 
filed,  three  of  which  may  be  carboncopies. 
When  the  cause  is  called  for  hearing  the 
clerk  shall  deliver  a  copy  to  each  ot  the 
justices. 
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BULB  28. 

wbits,  special- 
how  Issued. 
How  Presented. 
How  Numbered. 
When  Heard. 

When  an-  Issue  of  Fact  is  Raised, 

How  Tried. 
What  Affidavit  Must  Show. 
How  Served,  and  Upon  Whom. 

Paragraph  1.  Writs,  How  Jsnued. 
Writs  or  review,  mandate,  and  prohibition 
will  be  Issued  only  upon  the  order  of  the 
court  made  and  entered  in  the  minutes 
while  the  court  is  in  session. 

Paragraph  2.  Applications,  How  Pre- 
sented. Ail  applications  for  writs  of  re- 
view, mandate,  and  prohibition  must  he 
upon  affidavit  of  the  party  beneficially 
interested.  The  applicant  roust  file  lour 
typewritten  copies  of  the  affidavit,  three 
of  which  may  be  carboncopies.  Tbesame 
must  be  on  white  typewritten  paper, eight 
inches  wide  by  thirteen  inches  long,  leav- 
ing a  margin  of  one  and  oue  half  inches 
on  the  left  side  of  the  page.  The  pages 
roust  be  numbered,  and  securely  fastened 
at  the  top.  The  answer  or  return  must 
be  prepared  In  the  same  manner,  and  the 
same  number  of  copies.  On  the  first  page 
must  be  stated  the  title  of  this  court,  the 
title  of  the  cause,  the  name  of  the  pro- 
ceeding, and  counsel. 

Paragraph  8.  How  Numbered  and 
Heard.  These  causes  must  be  numbered 
the  same  as  other  cauHea,  and  placed  on 
the  calendar  in  the  same  manner,  and 


BULES. 

heard  in  their  regular  order:  provided, 
upon  good  cause  shown,  they  may  be 
heard  out  of  their  order. 

Paragraph  4.  When  an  Issue  of  Fact 
Is  Raised.  If  in  such  proceedings  an  an- 
swer be  filed  which  raises  an  Issue  of  fac 
essential  to  the  determination  of  the  appl  i- 
cation, the  question  of  fact  may.  In  the 
discretion  of  the  court,  be  directed  to  b«- 
tried  by  a  Jury,  before  some  district  court 
to  be  designated  in  the  order, or,  when  the 
parties  agree,  before  a  referee,  and  the  ar- 
gument will  be  postponed  until  the  verdict 
or  finding  upon  such  issue  of  fact  shall  be 
duly  certified  to  this  court. 

Paragraph  5.  Application  Must  Show 
Real  Parties  In  Interest.  The  application 
for  the  Issuance  of  any  of  the  above  writs 
must  set  forth,  in  addition  to  the  other 
requisite  matters,  the  reasons  which  ren- 
der it  Indispensable  the  writ  should  issue 
originally  from  this  court,  and  the  suffi- 
ciency or  insufficiency  of  the  reasons  so  set 
forth  will  be  determined  by  the  court  in 
awarding  or  refusing  the  application.  In 
case  any  court,  judge,  or  other  officer,  or 
any  board  or  other  tribunal,  in  the  dis- 
charge of  duties  of  a  public  character,  he 
named  in  the  affidavit  as  defendant,  such 
affidavit  roust  disclose  the  uame  or  names 
of  the  real  party  in  interest,  or  whose  in- 
terest would  be  directly  affected  by  the 
proceedings,  and  In  such  cuse  It  shall  be 
the  duty  of  the  applicant  obtaining  the  or- 
der to  serve  or  cause  to  be  served  upon 
such  party  or  parties  in  interest  a  certified 
copy  of  theaffldavlt  and  writ  Issued  there- 
on in  the  same  manner  as  upon  the  defend- 
ant named  in  the  affidavit, and  to  produce 
and  file  in  the  office  of  the  clerk  of  this 
court  the  same  evidence  of  service. 


RULES  OF  THE  STATE  LIBRARY. 


Adopted  by  the  Justices  of  the  Supreme  Court  of  Idaho. 

ber  25,  1892. 


Novem- 


Rule  I.  The  librarian  shall  allow  no 
book  to  be  taken  from  the  library  except 
upon  the  person  so  taking  said  book  deliv- 
ering to  the  librarian  his  receipt  therefor. 

Rule  2.  No  book  shall  be  kept  out  of  the 
library  by  any  person  for  more  than  twen- 
ty-four hours, except  upon  an  order  of  one 
of  the  Justices  of  the  supreme  court;  and 
no  digest,  code,  statute,  or  text-book  shall 
be  taken  from  the  Capitol  building,  except 
upon  such  order. 

Rule  S.  The  librarian  shall  keep  a  com- 
plete catalogue  of  all  books  in  each  case  in 
the  library  posted  on  such  case. 

Rule  4.  No  person  other  than  the  libra- 
rian or  his  assistants  shall  be  allowed  to 
return  any  book  to  the  shelves,  but  such 
books  shall  be  left  on  the  table  where  used. 

Rule  5.  No  loud  or  general  conversation 
shall  be  allowed  in  the  library  room. 


Rule  6.  The  librarian  must  keep  the 
library  open  every  day,  except  nonjudicial 
days,  from  9  o'clock  A.  M.  until  12  M„  and 
from  1  P.  M.  until  4  P.  M..  and  during  the 
sessions  of  the  legislature,  or  supreme 
Court,  from  6  P.  M.  until  9  P.  M. 

Rule  7.  The  librarian  shall  keep  a  reg- 
ister of  all  books  taken  from  the  library 
room  by  any  person,  in  a  book  kept  for 
that  purpose,  and  shall  note  in  said  reg- 
ister the  date  when  any  book  is  returned, 
which  book  shall  be  open  to  public  inspec- 
tion. 

Rule  8.  That  any  person  taking  a  book 
from  the  library  shall  be  subject  to  the 
order  of  the  supreme  court  or  of  any  of  the 
justices  thereof,  relative  to  the  return  of 
suid  book,  which  order  may  be  euforced 
as  orders  of  the  court. 

These  rules  will  be  strictly  enforced. 
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OX  Mont  M) 
KLEIN  SCHMIDT  T.  KLEIN  SCHMIDT. 
(Supremo  Court  of  Montana.  Jan.  30,  1883.) 
Pleading  ahd  Proof— Vasiahob. 
There  la  no  variance  between  an  answer 
describing  an  obligation  due  from  plaintiff  to 
defendant  merely  aa  an  indebtedness  or  loan, 
and  proof  that  inch  indebtedness  la  evidenced 
ay  note. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hunt,  Judge. 

Salt  by  T.  H.  Kleinschmldt  against  Al- 
bert Kleinschmldt  for  money  doe  on  a 
contract.  Judgment  for  plaintiff,  from 
which,  and  an  order  denying  a  new  trial, 
defendant  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  DE  WITT,  J.: 

In  December,  1888,  the  defendant,  Albert 
Kleinschmldt,  and  one  Henry  Klein  were 
Interested  In  a  contract  for  the  construc- 
tion of  the  Helena,  Boulder  Valley  &  Bntte 
Railroad.  Each  of  said  persona  owned 
one  sixth  of  that  contract.  On  December 
8, 1886,  said  Kleinschmldt  and  Klein  sold 
to  J.  W.  Basket t  the  one-eighth  interest  of 
the  net  profits  to  be  realised  by  them 
from  said  railroad  -contract.  For  that 
one-eighth  Interest  Buskett  delivered  to 
them  10,0(  0  shares  of  stock  in  the  Bonlder 
Mining  &  Reduction  Company.  This  trans- 
action was  evidenced  by  a  writing,  of 
which  the  following  Is  a  copy:  "Helena, 
M.  T.,  Dec.  3rd,  1886.  For  and  In  consid- 
ration  of  (10,000)  ten  thousand  shares  of 
the  Boulder  Mining  and  Reduction  Co. 
stock,  delivered  to  us  by  J.  W.  Buskett, 
we  agree  to  pay  over  to  him  all  of  the  {%) 
one-eighth  net  profits  realized  by  us  out 
of  a  contract  in  which  we  are  interested, 
in  building  thirty  miles  of  the  Helena, 
Boulder  Valley  and  Butte  Railroad.  Said 
net  profits  shall  be  paid  by  us  to  J.  W. 
Boskett  immediately  after  we  receive  our 
ahar?,  which  is  (1-6)  one  sixth  each.  J.  W. 
Boskett  shall  not  advance  any  funds  what- 
soever to  prosecute  the  construction  of 
the  railroad  named.  [Signed]  Albert 
Kleinschmldt.  Henry  Klein."  The  stock 
was  delivered  by  Buskett  to  Kleinschmldt 
and  Klein,  and  the  writing  above  set 
forth  was  signed  and  delivered  by  Klein- 
schmldt and  Klein  to  said  Buskett.  On 
April  22, 1887,  said  Buskett,  for  a  valuable 
consideration,  transferred  and  delivered 
to  the  plaintiff,  T.  H.  Kleinschmldt.  his 
v.82P.no.l— 1 


right,  title,  and  Interest  In  the  satd  con- 
tract, and  the  profits  therein  mentioned. 
On  October  22,  188",  these  profits  men- 
tioned were  ascertained  and  paid  to  Al- 
bert Kleinschmldt  and  Henry  Klein :  and 
said  Henry  Klein  paid  to  T.  «.  Klein- 
schmldt, as  his  share,  the  sum  of  $2,997.98. 
The  plaintiff  sues  Albert  Kleinschmldt  for 
an  equal  amount,  to  wit,  $2,997.98,  which 
Albert  Kleinschmldt  has  not  paid  to  plain- 
tiff. 

The  substantial  contention  In  the  cast 
was  as  follows:  The  defendant's  ans wet 
alleges  "that  after  the  making  of  such 
memorandum,  [that  Is  to  sayi  the  agree- 
ment transferring  the  one-eighth  Interest 
from  Albert  Kleinschmldt  to  Buskett,]  on 
or  about  the  6th  day  of  January,  18©7,"  a 
certain  other  transaction  took  place. 
That  transaction,  as  defeudant  alleges  it 
In  his  answer,  was  that  Buskett  requested 
the  loan  of  $1,860  from  defendant,  Albert 
Kleinschmldt,  to  purchase  more  stock  In 
the  above-mentioned  Boulder  Mining  a 
Reductiou  Company;  that  Albert  Klein- 
schmldt advanced  said  money  to  Buskett, 
and  Buskett  agreed  with  Kleinschmidf 
that  Kleinschmldt  should  retain  out  oi 
Buskett's  share  of  the  net  profits  from  tht 
railroad  contract  enough  of  suld  net 
profits  to  pay  Kleinschmldt  the  advanci 
of  f 1,850,  with  interest  at  12  per  cent,  pel 
annum;  and  that  Buskett  hypothecated 
said  stock  so  purchased  to  Albert  Klein 
schmidt,  as  additional  security  for  thi 
payment  of  said  SI, 850.  The  answer  fur 
ther  states  that  Buskett's  share  of  said 
profits  in  the  railroad  contract  was  $2, 
947.76,  which  A.  Kleinschmldt  retained 
and  still  retains,  for  the  purpose  of  paying 
the  obligation  of  $1,860,  with  interest,  at 
aforesaid,  which  is  still  due  and  unpaid 
The  plaintiff  filed  a  replication  in  which 
he  states  that  the  $1,350  indebtedness  was 
not  an  open  account,  but  was  upon  a 
promissory  note,  which  was  not  ,due  oi 
payable  until  after  April  22, 1887.  The  an 
swer  sets  up  said  matter  of  $1,850  as  a 
debt  from  Buskett  to  Kleinschmldt.  II 
does  not  describe  that  debt  as  being  evi- 
denced by  note.  Upon  the  trial  of  the  case 
It  was  developed,  In  evidence,  that  on 
January  5,  1887,  Buskett  gave  to  Klein- 
schmldt bis  note  for  $1,350,  with  interest 
at  1  per  cent,  a  mouth,  for  the  $1,860  re- 
ceived from  Kleinschmldt  to  purchase  the 
said  shares  of  stock  described.  The  plain- 
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tiff  moved  to  strike  out  all  of  the  testi- 
mony relating  to  the  debt  of  Bnskett  to 
Albert  Kleiner h mid  t,  for  the  reason  that 
it  apppured  that  there  was  a  written  in- 
strument explaining  and  giving  the  terms 
and  conditions  of  the  loan,— that  is,  a 
promissory  note,— which  cannot  be  ex- 
plained, varied,  or  diminished  by  oral  tes- 
timony, and  that  this  indebtedness  ap- 
pears to  have  been  in  the  form  of  a  note, 
and  not  a  bare  loan  or  open  account  of  in- 
debtedness, as  alleged  In  the  answer  as 
new  matter,  and  therefore  is  a  variance 
between  the  pleadings  and  the  proof.  The 
court  then  makes  the  following  ruling: 
"That  motion  is  sustained,  on  the  ground 
that  there  is  a  material  variance  between 
the  pleadings  and  the  proof."  Following 
this  ruling,  defendant's  counsel  asked  a 
aeries  of  questions  In  reference  to  the  note, 
and  the  alleged  indebtedness  from  Buskett 
to  Klelnschmidt,  all  of  which  questions 
were  excluded  by  the  court.  In  this  con- 
nection the  court  refused  to  allow  defend- 
ant to  prove  whether  the  indebtedness  of 
Buskett  to  Albert  Klelnschmidt  had  been 
paid.  The  court,  by  its  action,  excluded 
from  the  case,  and  from  the  consideration 
of  the  Jury,  all  evidence  in  reference  to  the 
indebtedness  of  $ 1,350  by  Buskett  to  Kleln- 
schmidt. Defendant's  defense  or  counter- 
claim being  out  of  the  way,  verdict  and 
Judgment  were  for  plaintiff  for  the  full 
amount  claimed.  A  motion  for  new  trial 
was  made  by  the  defendant,  which  was 
denied,  and  from  this  order  and  the  judg- 
ment he  appeals. 

Cullen,  Sanders  &  Shelton  and  Henry  C. 
Smith,  for  appellant.  Toole  &  Wallace, 
for  respondent. 

DE  WITT.  J.,  (after  stating  the  facts.) 
On  December  3, 1886,  Albert  Klelnschmidt 
transferred  absolutely  to  John  W.  Buskett 
one  eighth  of  his  (Kleinschmidt's)  interest 
in  the  profits  arising  from  the  construc- 
tion of  the  Helena,  Boulder  Valley  *  Butte 
Railroad.  This  was  for  a  consideration 
delivered  by  Buskett,  and  received  by 
Klelnschmidt.  The  transaction  was  evi- 
denced by  a  writing  signed  by  Kleln- 
schmidt, and  delivered  to  Buskett.  Defend- 
ant proved  that  the  loan  of  $1,350  was  on 
January  5,  1887,  and  that  for  this  loan 
Buskett  gave  him  a  promissory  note,  at  90 
days,  which  had  been  renewed  by  Buskett, 
and  negotiated  by  Klelnschmidt,  In  1887. 
The  court  refused  to  allow  defendant  to 

Srove  whether  the  debt  had  been  paid, 
ow,  in  this  condition  of  affairs,  on  April 
22, 1887.  T.  H.  Klelnschmidt,  plaintiff,  buys 
from  Buskett,  for  a  valuable  considera- 
tion, his  one-eighth  interest.  Afterwards, 
and  on  October  22,  188S,  the  money  for 
Buskett's  one-eighth  interest  in  the  con- 
tract comesinto  thehandsof  Albert  Kleln- 
schmidt, along  with  Kleinschmidt's  own 

Sroflts,  which  he  had  not  transferred, 
ow  T.  H.  Klelnschmidt  is  in  court  de- 
manding from  Albert  Klelnschmidt  that 
he  (Albert  Klelnschmidt)  deliver  to  him 
that  which  he  (T.  H.  Klelnschmidt) 
bought  from  Buskett.  Albert  Kleln- 
schmidt declines  to  deliver  these  profits  to 
T.  H.  Klelnschmidt,  and  says  that  he  holds 
them  as  security  for  the  payment  of  said 


$1,350,  and  Interest  at  12  per  cent,  per  an- 
num since  January  5,  1887.  The  position 
of  Albert  Kleinschmldt ,  seems  to  be  that 
he  claims  that  these  alleged  facts  are  an 
absolute  defense  to  the  action  of  plaintiff. 
But  whether  a  defense  or  a  counterclaim 
or  a  set-off,  it  does  not  here  seem  necessary 
to  determine,  as  will  appear  below. 

The  wr'ting  of  December  3,  1886,  by 
which  Albert  Kleinschmldt  and  Henry 
Klein  .transferred  the  one-eighth  interest 
in  the  profits  to  John  W.  Buskett,  was 
not  a  negotiable  instrument.  Therefore, 
when  Buskett  transferred  his  interest  so 
obtained  in  these  profits  to  T.  H.  Kleln- 
schmidt the  latter  took  the  same  subject 
to  the  provisions  of  section  5,  Code  Civil 
Proc,  which  is  as  follows:  "In  the  case 
of  aji  assignment  of  a  thing  in  action,  the 
action  by  the  assignee  shall  be  without 
prejudice  to  any  set-off  or  other  defense  ex- 
isting at  the  time  of,  or  before  notice  of, 
the  assignment;  but  this  section  shall  not 
apply  to  a  negotiable  promissory  note  or 
bill  of  exchange,  transferred  in  good  faith, 
and  upon  good  consideration,  before  due." 
Therefore,  under  this  statute,  If  Buskett 
was  indebted  to  Albert  Klelnschmidt  when 
be,  Buskett,  transferred  the  one-eighth 
profits  to  T.  II.  Klelnschmidt,  then  Albert 
Kleinschmldt  could  plead  against  T.  H. 
Klelnschmidt  said  debt,  as  a  defense  or 
set-off,  as  the  case  might  be,  in  an  action 
by  T.  H.  Klelnschmidt  on  the  assigned 
Buskett  claim.  Therefore  the  $1,350  debt 
of  Buskett  to  Albert  Kleinschmldt  was 
proper  matter  in  the  answer,  and  was 
good,  against  T.  H.  Kleinschmldt,  unless 
Albert  Klelnschmidt  bad  estopped  himself 
from  setting  it  up.  Such  estoppel  was 
pleaded— whether  woll  or  not,  need  not  be 
said— in  the  replication,  but  that  point 
was  not  reached  in  the  case,  as  will  ap- 
pear below.  The  court  struck  out  thee vi- 
dence  as  to  this  $1,350  debt.  This  was  on 
the  ground  of  a  variance  between  the  alle- 
gations of  the  answer  and  the  proof.  The 
answer  stated  that  Buskett  requested  the 
loan  of  $1,350,  and  Albert  Kleinscbmidt 
advanced  that  amount  to  him.  The  proof 
showed  that  Buskett  had  given  Albert 
Klelnschmidt  a  note  for  the  amount.  It 
did  not  appear  that  the  note  had  been 
paid.  It  appeared  that  the  note  bad  been 
renewed,  but  it  did  not  appear  that  the 
debt  evidenced  by  the  note  had  been  paid, 
and  the  court  declined  to  hear  evidence  as 
to  whether  it  bad.  A  promissory  note  is 
not  itself  the  payment  of  a  debt.  It  Is  the 
written  evidence  of  the  debt.  If  the  an- 
swer pleads  the  fact  of  an  indebtedness, 
and  it  appears  in  proof  that  the  in- 
debtedness is  evidenced  by  a  note,  the  fact 
is  then  in  proof  that  the  debt  exists.  It  is 
that  fact  that  was  alleged.  A  debt  was 
alleged.  A  debt  was  proved.  We  do  not 
understand  that  there  was  a  variance. 
Therefore  the  court  erred  in  eliminating 
the  testimony  of  Buskett's  indebtedness 
to  Albert  Kleiuschmidt,  on  the  ground  up- 
on which  the  motion  was  made,  viz.  a 
variance.  Such  is  the  poiut  before  us  on 
the  appeal,  and  the  views  just  expressed 
are  decisive. 

Respondent  urges  some  other  points  up- 
on which  he  contends  that  his  judgment 
should  be  sustained,  notwithstanding  the 
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error  above  discussed.  Bat  those  matters 
which  he  presents  for  our  consideration 
were  not  reached  In  the  case,  nor  were 
they  before  the  lower  court.  For  exam- 
ple, he  cod  tend*  that  defendant  wan  es- 
topped to  set  up  the  Buskett  debt.  But 
ancb  matter  was  for  a  replication  by  plea, 
and  for  rebuttal  in  proof.  Bat.  defendant's 
matter  in  the  answer  as  to  the  Buskett 
debt  being  swept  out  of  the  case,  the  trial 
never  reached  the  point  of  rebuttal.  Noth- 
ing was. offered  to  rebut  that  which  in 
the  defense  bad  been  put  out  of  the  case 
by  the  ruling  of  the  court  upon  the  ques- 
tion of  variance.  On  wbich  ruling,  as 
above  observed,  the  judgment  and  order 
denying  tbe  new  trial  most  be  reversed. 

PEMBERTON,  C.  J.,  and  HARWOOD, 
J.,  concur. 


(97  CaL  U4) 

SECURITY  SAV.  BANK  &  TRUST  CO.  v. 

HINTON,  City  Assessor.   (No.  14,877.) 
(Supreme  Court  of  California.  Jan.  18,  1893.) 
Municipal  Taxation  —  Constitutional  Law  — 

Savings   Bank  —  Deduction   or  Unsecured 

Debts. 

1.  Const,  art.  11,  §  8,  provides  that  any 
city  of  over  100,000  inhabitants  may  frame  a 
charter  for  its  own  government,  consistent  with 
the  laws  and  constitution  of  the  state,  which 
shall  be  submitted  to  the  legislature;  and,  if  ap- 
proved by  a  majority  vote  of  the  members  elect- 
ed to  each  house,  it  shall  become  the  charter  of 
such  city.  Const,  art.  11,  §  12,  provides  that  the 
legislature  shall  not  impose  taxes  on  cities  for 
municipal  purposes,  but  may,  by  general  laws, 
vest  such  power  in  the  authorities  thereof. 
Bdd,  that  a  city  organized  under  a  charter  ap- 
proved by  legislature  by  resolution,  and  not  by 
bill,  may  provide  in  its  charter  for  taxation  for 
municipal  purposes,  though  no  general  law  has 
been  passed  by  legislature  authorizing  it  to  do 
so,  since,  the  power  of  taxation  being  essential 
to  municipal  existence,  such  power  is  necessarily 
implied. 

2.  Const,  art.  13,  5  1,  provides  that  all  prop- 
erty in  tbe  state,  not  exempt  under  laws  of  the 
United  States,  shall  be  taxable;  that  the  word 
"property"  includes  moneys,  credits,  etc.;  and 
that  the  legislature  may  provide,  except  in  the 
case  of  credits  secured  by  mortgage,  for  a  de- 
duction of  credits  or  debts  due  bona  fide  resi- 
dents of  the  state.   Los  Angeles  City  Ordinance, 

8  4,  subd.  5,  (a  copy  of  Pol.  Code,  §  3029, 
subd.  6,)  provides  that  the  taxpayer  may  deduct 
from  his  solvent  unsecured  credits  his  unsecured 
debts  owing  to  bona  fide  residents  of  the  state. 
Pol.  Code,  1  3617,  subd.  6,  as  amended  by  Laws 
1881,  provides  that  credits  or  debts  arising  on 
account  of  any  money  deposited  with  savings  or 
loan  corporations  shall,  for  the  purpose  of  taxa- 
tion, be  deemed  an  interest  in  the  property  of 
such  corporation,  and  shall  not  be  assessed  to 
the  creditors  thereof.  Held  that,  if  there  be  any 
conflict  between  such  ordinance  and  section 
3617,  the  latter  governs,  as  being  a  "general 
law,  and  a  loan  and  savings  bank  doing  busi- 
ness In  the  city  of  Los  Angeles  is  not  entitled, 
for  the  purposes  of  municipal  taxation  on  its 
property,  to  a  deduction  from  its  solvent  unse- 
cured credits  of  its  unsecured  liability  to  its  de- 
positors for  money  deposited. 

3.  A  contention  that  the  debts  of  such  bank 
are  not,  for  the  purpose  of  taxation,  within  sec- 
tion 36i7,  on  the  ground  that  they  are  not  ordi- 
nary deposits,  but  debts  for  borrowed  money, 
repayable  in  the  exact  sum  borrowed-,  with  inter- 
est thereon,  irrespective  of  the  profits  or  losses 
of  the  bank,  cannot  be  sustained;  Civil  Code, 
8  571,  under  which  such  bank  was  organized, 
providing  that  corporations  organized  for  the 


Eurpose  of  loaning  funds  of  their  depositors  may 
•an  the  funds  thereof,  receive  deposits  of  mon- 
ey, loan  the  same,  and  repay  depositors,  with  or 
without  interest, — the  method  in  which  such 
bank  conducted  its  business. 

Commissioners'  decision.  Department 
1.  Appeal  fiom  superior  court,  Los  An- 
geles county;  William  P.  Wade,  Judge. 

Action  by  the  Security  Savings  Bank  & 
TrustCompany  against  J.  W.  Hinton,  city 
assessor  of  the  city  of  Los  Angeles,  to  re- 
cover a  tax  alleged  to  have  been  illegally 
assessed  against  plaintiff's  property,  and 
collected  bydefeudant.  From  a  judgment 
for  defendant  on  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Graves,  O'Melveny  &  Shankland,  for  ap- 
pellant.  C.  McFarland,  for  respondent. 

HAYNES,  C.  Appeal  from  a  judgment 
rendered  in  favor  of  defendant  upon  bis  de- 
murrer to  tbe  complaint.  The  complaint 
alleges,  in  substance,  that  plaintiff  is  a 
corporation,  organized  for  the  profit  of 
its  stockholders,  exclusively,  with  a  capi- 
tal stock  of  $200,000.  The  purposes  of  tbe 
corporation,  as  stated  In  its  articles  of  la- 
corporation,  are  as  follows:  "To  receive 
deposits,  and  pay  interest  on  the  same, 
upon  such  terms  and  conditions  as  muy 
from  time  to  time  be  prescribed  by  its 
board  of  directors;  to  preserve  and  to  safe- 
ly invest  the  funds  of  its  members  and 
depositors  in  loans  on  real  and  personal 
property,  and  all  adequate  securities,  pub- 
lic or  private,  or  in  such  manner,  on  such 
terms,  at  such  rate  of  interest,  and  for 
such  consideration,  as  may  be  determined 
by  tbe  officers  of  the  corporation  under  di- 
rection of  the  board ;  to  sell,  transfer,  and 
assign  its  loans  to  individuals  and  corpo- 
rations, without  recourse  upon  tbe  corpo- 
ration; and  to  receive  funds  from  private 
parties  and  corporations  for  the  purpose 
of  loaning  the  same  u,pon  adequate  secu- 
rity." That  in  June,  1891,  tbe  plaintiff 
made  out  and  delivered  to  the  defendant, 
the  city  assessor  of  tbe  city  of  Los  Angeles, 
upon  a  blank  furnished  by  thecity,  a  state- 
ment of  its  property,  as  it  existed  on  the 
first  Monday  of  March  preceding,  which 
statement  showed  that  plaintiff  had  mon- 
ey and  personal  property  amounting  to 
93,233;  that  there  were  owing  to  it  sol- 
vent credits,  unsecured,  $ 58,002.50;  due 
from  banks  and  bankers,  $6,424.23;  and 
thatthere  wasduefrom  the  hank  to  deposi- 
tors, bona  tide  residents  of  this  state,  un- 
secured debts  for  deposits  of  money  with 
the  plaintiff,  $407,920.90.  Mortgages  to  a 
very  large  amount  were  returned  sepa- 
rately. Plaintiff  offered  to  pay  the  taxes 
upon  $3,233,  its  money  and  personal  prop- 
erty, but  declined  to  pay  upon  $64,426.73, 
being  solvent  credits  unsecured,  and  mon- 
eys due  from  banks  and  bankers,  cluiining 
that  It  was  entitled  to  deduct  from  its 
said  credits  the  unsecured  debts  to  Its  de- 
positors, which  amounted  to  a  much  lur- 
ger  sum.  The  assessor  demanded  pay- 
ment of  taxes  upon  the  whole  sum  of  its 
personal  property  and  unsecured  credits, 
being  $67,659.73,  amounting  to  $805.12, 
which  plaintiff  refused  to  pay,  and  ten- 
dered $38.80,  the  amount  assessed  upon 
the  personal  property ;  whereupon  tbe  as- 
sessor seized  the  amount  of  the  whole  tax. 
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$805.12,  In  money,  appellant  owning  no 
real  estate;  and  thin  action  Is  brought  to 
recover  of  the  defendant  that  sum,  less  the 
taxes  admitted  to  be  due  on  the  personal 
property.  Appellant  presents  two  princi- 
pal grounds  upon  which  it  contends  that 
the  action  of  the  defendant  was  illegal, 
and  which,  if  sustained,  must  require  a  re- 
versal of  the  Judgment :  (1 )  That  the  city 
of  Los  Angeles  has  no  power  to  levy 
taxes;  (2)  that,  If  It  be  conceded  that  the 
city  has  such  power,  the  assessor  had  no 
authority  to  deny  the  deduction  from  its 
solvent  credits  of  moneys  due  or  owiug  to 
depositors. 

1.  The  first  of  these  propositions  is 
based  upon  the  fact  that  the  charter  of 
the  city  1b  what  la  known  as  a  *  Freehold- 
er's Charter;**  that  the  charter  was  ap- 
proved by  the  legislature  by  resolution, 
and  not  by  bill,  and  therefore,  it  is  ar- 
gued, is  not  a  law;  and  that  the  exist- 
ence of  a  law  enacted  by  the  legislature  is 
essential  to  the  exercise  of  the  power  to 
levy,  assess,  and  collect  taxes.  It  is  not 
necessary  to  reconsider  the  case  of  People 
v.  Toal,  85  Cal.  833,  24  Pac.  Rep.  603,  cited 
by  appellant.  The  question  there  present- 
ed was  Whether  the  city  of  Los  Angeles 
could  create  a  police  court,  and  fix  its  ju- 
risdiction; and  tho  point  of  the  decision 
was  that  under  section  1,  art.  6,  of  the 
constitution,  the  power  to  establish  infe- 
rior courts  in  auy  incorporated  city  or 
town  was  vested  In  the  legislature,  and 
that  by  section  13  of  the  same  article  it 
was  enjoined  upon  the  legislature  to  fix  by 
law  the  jurisdiction  of  any  inferior  conrt 
established  in  pursuance  of  section  1.  In 
none  of  the  several  cases  appealed  to  this 
court,  touching  the  charter  of  the  city  of 
Los  Angeles,  has  it  been  held  that  the 
charter  was  not  properly  adopted,  nor 
that  it  was  invalid,  though  some  of  its 
provisions  have  been  held  to  be  inopera- 
tive because  inconsistent  with  certain  leg- 
islative acts  which  were  declared  to  be 
"general  laws."  In  Brooks  v.  Fischer,  79 
Cal.  173,  21  Pac.  Bep.  652,  It  was  said:  "It 
is  enough  to  say  that  the  whole  charter 
cannot  be  held  to  be  Invalid  because  of  the 
fact  that  a  few  of  its  provisions  may  con- 
flict with  general  statutes  now  in  force.** 
And  this  language  was  repeated  in  People 
v.  Tonl.  Brooks  v.  Fischer, supra,  was  an 
application  for  a  writ  of  prohibition  to 
prevent  the  respondent,  the  city  assessor 
of  the  city  of  Los  Angeles,  from  proceeding 
to  act  as  such  assessor  under  the  charter 
here  .brought  in  question.  It  was  there 
alleged  by  the  petitioner  that  the  charter 
bad  been  approved  by  resolution,  and  not 
by  bill,  and  was  not  presented  to  nor  ap- 
proved by  the  governor;  and  the  third 
paragraph  of  the  petition  alleged  "that 
the  powers  and  duties  of  the  city  assessor 
in  relation  to  the  assessment  of  property 
prescribed  by  the  laws  existing  prior  to  the 
framing  of  the  aforesaid  charter,  were 
other  than,  and  essentially  different  from, 
the  powers  and  duties  provided  in  said 
charter;"  and  it  was  further  alleged  that 
respondent  "  threatens,  and  is  now  pro- 
ceeding, to  assess  all  taxable  property  In 
said  city  according  to,  and  by  virtue  of, 
the  provisions  of  said  charter."  etc.  The 
petition  was  dismissed,  and  the  effect  of 


the  decision  could  not  have  been  less  than 
a  determination  that  the  respondent  was 
authorised  to  proceed  in  the  discharge  of 
bis  duties  as  city  assessor. 

But  appellant  contends  that,  in  the  ab- 
sence of  a  law  enacted  by  the  legislature 
in  the  constitutional  mode,  the  city  of  Los 
Angeles  has  no  power  to  levy  taxes,  and 
that  no  general  law  applicable  to  cities 
having  "freeholder  charters"  has  been 
passed  for  that  purpose.  If  no  such  gen- 
eral law  ban  been  enacted,  there  can  be  no 
conflict  between  thecharter  and  such  law, 
aud  it  is  only  as  to  such  conflicts  that  the 
validity  of  the  charter  has  been  heretofore 
questioned.  But  counsels'  argument 
makes  such  general  law  the  essential  basis 
of  the  power  Of  the  city  to  Impose  taxes 
for  municipal  purposes.  This  argument 
is  based  upon  section  12  of  article  11  of  the 
constitution,  which  is  as  follows:  "The 
legislature  shall  have  no  power  to  Impose 
taxes  upon  counties,  cities,  towns,  or 
other  public  or  municipal  corporations, 
or  upon  the  inhabitants  or  property  there- 
of, for  county,  city,  town,  or  other  munici- 
pal purposes,  but  may,  by  general  laws> 
vest  In  the  corporate  authorities  thereof 
the  power  to  assess  and  collect  taxes  for 
such  purposes."  But  the  authority  given 
by  the  constitution1  to  frame  and  adopt 
"a  charter  foritsown government,"  which 
"shall  become  the  organic  law  thereof,"  Is 
compehenslve  enough  to  authorize  a  pro- 
vision such  as  that  contained  in  thechar- 
ter of  the  city  of  Los  Angeles,  providing 
for  taxation  for  municipal  purposes.  The 
legislature,  however,  was  required  by  the 
constitution  to  provide  by  ageueral  law 
for  the  incorporation  of  towns  and  cities 
that  could  not,  for  the  want  of  sufficient 
population,  or  should  not  for  auy  reason 
desire  to.  adopt  a  freeholders' charter,  and, 
as  to  municipal  corporations  organized 
under  such  general  law,  the  latter  clause 
of  the  above-quoted  section  has  full  appli- 
cation, and  as  there  Is  no  act  of  the  legis- 
lature relating  to  taxation  for  municipal 
purposes,  except  that  contained  in  the 
municipal  government  act,  and  which  ap- 
pellant correctly  contends  does  not  apply 
to  cities  having  freeholders' charters,  there 
can  be  no  conflict  between  such  charters 
and  the  general  laws  of  the  state  upon 
this  subject.  As  above  remarked.  In  no 
one  of  the  several  cases  have  the  validity, 
force,  and  constitutional  authority  of  the 
Los  Angeles  charter  for  the  exercise  of  all 
municipal  powers  been  questioned  as  to 
any  provision  not  in  conflict  with  some 
general  law,  except  in  the  Toal  Case;  and 
the  decision  was  there  based  upon  the  con- 
stitutional provision  wherein  the  judicial 
power  of  the  state  is  granted  to  such  in- 
ferior courts  in  any  municipality  as  the 
legislature  may  establish.  It  is  undoubt- 
edly true  that  the  legislative  branch  of  the 
government  has  the  exclusive  power  of 


"Const,  art.  11,  $  8,  provides  that  any  city  of 
over  100,000  inhabitants  may  frame  a  charter 
for  its  own  government,  consistent  with  and  sub- 
ject to  the  .constitution  and  laws  of  the  state, 
which  shall  be  submitted  to  the  legislature  for 
its  approval  or  rejection;  and,  if  approved  by  a 
majority  vote  of  the  members  elected  to  each 
house,  it  shall  become  the  charter  o*  such  ciij, 
and  snail  become  the  organic  law  thereof. 
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taxation,  except  so  far  as  that  power  la 
restrained  by  the  constitution,  or  delegat- 
ed by  the  legislature  or  the  constitution 
to  local  municipalities.  But  by  section  12 
of  article  11,  above  quoted,  the  legislature 
is  prohibited  from  imposing  taxes  upon 
counties,  cities,  towns,  or  other  municipal 
corporations,  for  mnnlcipal  purposes.  It 
must  therefore  follow  that  in  authorizing 
freeholders' charters,  which  the  legislature 
cannot  change  or  amend,  the  power  of 
taxation  being  essential  to  municipal  ex- 
istence, that  power  is  necessarily  implied. 
In  speaking  of  municipal  corporations  the 
supreme  court  of  the  Uuited  States  said: 
"  When  such  a  corporation  let  created  the 
power  of  taxation  Is  vested  in  It,  as  an 
essential  attribute,  for  all  the  purposes  of 
its  existence,  unless  Its  exercise  be,  in  ex- 
press terms,  prohibited."  D.  S.  v.  New 
Orleans,  98  U.  S.  at  page  893.  See,  also, 
Balls  County  Court  v.  C.  S.,  105  U.  S.  733; 
Peoria,  D.  A  E.  By.  Co.  v.  People,  116  111. 
401,6  N.  E.  Rep.  497.  The  implication  of 
this  power,  however,  dues  not  rest  solely 
upon  the  power  to  create  and  adopt  a 
charter,  and  the  assent  of  the  legislature 
in  approving  it;  bnt  by  the  prohibition 
against  the  imposition  of  such  taxes  by 
the  legislature  and  by  sections  13, 16-18  of 
article  11,  prohibiting  the  delegation  of 
power  to  special  commissioners,  private 
corporations,  companies,  or  individuals, 
to  exercise  the  power  of  municipal  taxa- 
tion; requiring  county  and  city  taxes  to 
be  paid  into  the  treasury;  prohibiting  the 
making  of  profit  out.  of  county,  city,  or 
other  public  moneys;  and  restraining 
municipal  indebtedness  beyond  the  current 
revenue  without  making  provision  there- 
for,— the  constitution  assumes  that  all 
municipalities,  however  chartered,  shall 
have  and  exercise  the  power  of  taxation. 
We  have  considered  this  point  somewhat 
at  length,  because  the  question  here  pre- 
sented was  neither  argued  by  counsel,  nor 
considered  by  the  court,  in  Brooks  v. 
Fischer. 

2.  In  support  of  Its  contention  that  ap- 
pellant was  entitled  to  deduct  from  Its 
solvent  unsecured  credits  its  unsecured  lia- 
bility to  its  depositors  for  moneys  deposit- 
ed, several  considerations  are  urged. 

It  is  first  insisted  that,  if  the  charter 
vests  the  power  to  levy  taxes,  such  pow- 
er must  be  exercised  strictly  in  accord- 
ance with  the  ordinances  of  the  cliy, 
aud  that  the  ordinance  upon  the  subject 
of  taxation  provides  that  the  taxpayer 
may  deduct  from  bis  solvent  unsecured 
credits  bis  unsecured  debts  owing  to 
bona  fide  residents  of  this  state,  and 
that  appellant  was  therefore  entitled  to 
the  reduction  claimed.  The  fifth  subdivi- 
sion of  section  4  of  the  city  ordinance, 
which  contains  the  foregoing  provision.  Is 
a  copy  of  subdivision  6  of  section  8629  of 
the  Political  Code.  Section  46,  art.  4,  of 
the  charter,  (Laws  1889,  p.  469.)  defines 
the  duty  of  the  city  assessor,  and  declares 
that  he  shall  "make  out,  within  such  time 
as  may  be  prescribed  b.v  ordinance  of  said 
city,  *  •  *  a  full,  true,  and  correct  list 
of  all  the  property,  both  real  and  per- 
sonal, taxable  by  law,  within  the  limits  of 
said  city,  ■  etc.  Section  1  of  article  18  of 
the  constitution  provides  that  all  prop- 


erty in  the  state,  not  exempt  under  the 
laws  of  the  United  States,  shall  be  taxed ; 
that  the  word  "property"  Includes  mon- 
eys, credits,  bonds,  etc.  The  last  clause  is 
as  follows :  "  The  legislature  may  provide, 
except  in  the  case  of  credits  secured  by 
mortgage  or  trust  deed,  for  a  deduction 
from  credits  of  debts  due  to  bona  fide 
residents  of  this  state."  The  legislature 
in  1881  amended  section  3617  of  the  Politi- 
cal Code;  and  the  sixth  subdivision  there- 
of, an  amended,  after  defining  the  terms 
"credits"  aud  "debts,"  concluded  as  fol- 
lows: "But  credits,  claims,  debts,  and  de- 
mands due,  arising  or  accruing  for  or  on 
account  of  money  deposited  with  savings 
and  loan  corporations,  shall,  for  the  pur- 
pose of  taxation,  be  deemed  and  treated  as 
an  interest  in  the  property  of  such  corpora- 
tion, and  shall  not  be  assessed  to  ths credit- 
or or  owner  thereof."  This  section  arid  sec- 
tion 3629,  Pol.  Code,  as  amended,  and  from 
which  the  above-mentioned  city  ordinance 
was  copied,  were  approved  and  •  took 
effect  the  same  day.  It  cannot  be  con- 
tended that  the  latter  section  was  in- 
tended to  repeal  the  provision  above 
quoted  from  section  3617,  or  that  it  con- 
flicted with  it;  and,  If  that  be  true,  It  can- 
not be  held  that  the  ordinance  above 
quoted  could  In  any  manner  conflict  with 
thecharter  provision  requiring  the  city  as- 
sessor to  make  a  list  of  all  the  property 
"taxable  by  law."  We  perceive  no  conflict 
between  the  charter  and  the  ordinance,  nor 
between  the  charter  and  ordinance  and 
the  provisions  of  the  Code;  but,  if  such 
conflict  existed,  we  should  be  bound  to 
hold  that  section  3617,  Pol.  Code,  declares, 
and  was  intended  to  declare,  the  general 
policy  of  the  state  upon  the  subject  of  the 
taxation  of  savings  and  loan  corpora- 
tions, aud  was  therefore  a  "general  law," 
in  the  broadest  sense  of  the  term,  and  as 
such  would  control.  In  Dillon  on  Munic- 
ipal Corporations,  (section  772,)  it  Is  said: 
"So  authority  in  the  charter  of  a  city  to 
'assess  all  taxable  real  and  personal  prop- 
erty within  the  city'  refers  to  the  general 
state  law  to  ascertain  what  kind  of  prop- 
erty is  subject  to -taxation;  and  the  cor- 
poration has  power  to  assess,  not  only 
what  was  then  taxable,  but  also  what- 
ever might  afterwards  be  made  subject  to 
taxation  by  any  general  statute." 

It  is,  however, contended  that  appellant 
does  not  come  within  the  provisions  of 
section  3617,  Pol.  Code,  because  the  debts 
in  question  are  not  ordinary  deposits  in 
savings  banks,  hut  debts  for  borrowed 
money,  repayable  in  the  exact  sum  bor- 
rowed, with  interest  thereon,  irrespec- 
tive of  the  profits  or  losses  that  may  accrue 
to  the  bank.  The  learned  counsel  distin- 
guishes between  savings  and  loan  asso- 
ciations which  distribute  to  depositors 
the  net  profits  realized  by  the  bank,  in 
proportion  to  their  several  deposits,  and 
those  which  pay  to  depositors  a  specified 
rate  of  interest  on  time  deposits;  that  In 
the  former  class  the  depositors  are,  in 
effect,  members  of  tbe  corporation,  and 
Interested  in  its  profits,  while  in  the  latter 
class  they  are  creditors,  and  have  no  in- 
terest in  the  profits.  The  language  of  sec- 
tion 3617,  however,  is  comprehensive 
enough  to  include  both  classes,  and  we  see 
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no  ground  upon  which  we  can  say  that 
the  latter  class  was  not  Intended  to  be  In- 
cluded. All  are  organised  under  title  10  of 
the  Civil  Code.  Section  571,  Civil  Code,  is 
as  follows:  "Corporations  organised  for 
the  purpose  of  accumulating  and  loaning 
the  fnnds  of  their  members,  stockholders, 
and  depositors  may  loan  and  invest  the 
funds  thereof,  receive  deposits  of  money, 
loan,  invest,  and  collect  the  same,  receive 
interest,  and  may  repay  depositors,  with 
or  without  interest.  No  such  corporation 
must  loan  money  except  on  adequate 
security,  on  real  or  personal  property,  and 
such  loan  must  not  be  for  a  longer  period 
than  six  years."  This  section  expressly 
authorises  such  corporations  to  receive 
deposits, loan  and  invest  the  same,  and  re- 
pay depositors,  with  or  without  interest, 
which  is  the  mode  In  which  appellant  con- 
ducts Its  business.  We  are  not  referred  to 
any  decision  rendered  since  the  amendment 
of  section  3617;  Pol.  Code,  was  adopted ; 
but  It  is  argued  that  that  amendment  was 
made  Immediately  after  the  decision  was 
rendered  in  People  v.  Badlam,  57  Cal.  694, 
which  Involved  the  taxation  of  the  San 
Francisco  8avlngs  Union,  which  was  of 
the  first  class  of  associations  above  men- 
tioned, and  that  the  amendment  was 
thorefore  Intended  only  to  apply  to  those 
savings  and  loan  associations  In  which  de- 

Josltora  shared  in  the  general  dividend, 
n  that  case  an  effort  was  made  to  tax 
both  the  bank  and  the  depositors  upon 
the  same  moneys;  and  It  was  held  that 
that  would  be  double  taxation,  prohibited 
both  by  the  constitution  and  the  statute. 
But  the  other  provision  of  the  constitu- 
tion and  statute,  requiring  all  property 
to  be  taxed,  was  found  to  be  equally  im- 
perative; and  for  the  purpose  of  securing 
the  taxation  of  all  property  of  the  char- 
acter In  question,  and  at  the  same  time 
avoiding  double  taxation, the  amendment 
of  section  8617,  Pol.  Code,  was  made.  So 
far  as  the  depositors  are  concerned,  these 
deposits  are  not  treated  or  taxed  as  sol- 
vent and  unsecured  credits,  and  therefore 
are  not  taxable  to  them,  and,  being  thus 
taken  out  of  the  category  of  credits,  can- 
not be  treated  as  liabilities  by  the  bank 
for  the  purpose  of  reducing  the  amount  of 
Its  solvent  unsecured  credits  liable  to 
taxation.  As  savings  banks  are  prohib- 
ited from  loaning  the  money  of  depositors 
except  on  adequate  security,  upon  real  or 
personal  property,  we  must  assume  that 
the  solvent  unsecured  credits  reported 
by  appellant  were  loans  of  its  capital  or 

Rroflts  upon  personal  security;  and,  if 
a  contention  In  this  case  should  be  car- 
ried out,  a  savings  bank,  with  a  capital 
paid  in  by  its  stockholders,  could  always 
evade  taxation  upon  its  entire  capital,  so 
long  as  its  savings  deposits  equaled  or 
exceeded  its  capital,  by  covertlng  Its 
capital  Into  unsecured  credits.  We  think 
the  demurrer  to  the  complaint  was  prop- 
erly sustained,  and  advise  that  the  Judg- 
ment be  affirmed. 

We  concur :  BELCHER,  C. ;  FOOTE,  C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  is 
affirmed. 


LOS  ANGELES  8AV.  BANK  v.  HINTON, 

City  Assessor.   (No.  14,879.) 
(Supreme  Court  of  California.  Jan.  18,  1893.) 

Commissioners'  decision.  Department  L  Ap- 
peal from  superior  court,  Los  Angeles  county; 
William  P.  Wade,  Judge? 

Action  by  the  Los  Angeles  Savings  Bank 
against  J.  W.  Hinton,  city  assessor  of  the  city 
of  Los  Angeles,  to  recover  a  tax  alleged  to  have 
been  illegally  assessed  against  plaintiffs  prop- 
erty, and  collected  by  defendant.  From  a  Judg- 
ment for  defendant  on  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Graves,  O'Melvenv  &  Shankland,  for  appel- 
lant O.  McFarland,  for  respondent 

HAYNES,  O.  The  facts  in  this  case  are  the 
same,  except  as  to  amounts,  as  in  the  case  of 
Trust  Co.  v.  Hinton,  32  Pac  Rep.  3,  (No.  14,- 
877,  this  day  filed.)  and  the  complaint  demurrer, 
and  judgment  were  the  same.  The  appeal  is 
from  the  judgment  and  is  submitted  upon  the 
same  briefs.  On  the  authority  of  that  case,  the 
judgment  should  be  affirmed. 

We  concur:  BELCHER,  O;  FOOTS,  O. 

PER  CURIAM.  For  the  reasons  given  In  the 
case  of  Trust  Oo.  v.  Hinton,  32  Pac.  Rep.  3, 
jNo.^14,877,  this  day  filed,)  the  judgment  Is  of- 

^™~""       (3  Cal.  Lnrep.  757) 
MAIN  ST.  SAV.  BANK  &  TRUST  CO.  v. 
HINTON,  City  Assessor.   (No.  14.878.) 
(Supreme  Court  of  California.    Jan.  18,  1893.) 
Savinos  Banks— Taxation. 
The  fact  that  a  corporation  Is  engaged 
In  a  genera]  banking  business,  in  addition  to  a 
savings  bank  business,  does  not  exempt  that 
part  of  its  business  done  as  a  savings  bank 
from  taxation  under  the  laws  applying  to  other 
savings  banks. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  the  Main  Street  Savings  Bank 
ft  Trust  Company  against  J.  W.  Hinton, 
city  assessor  of  the  city  of  Los  Angeles,  to 
recover  taxes  alleged  to  have  been  illegal- 
ly assessed  against  plaintiff's  property, 
and  collected  by  defendant.  From  a  judg- 
ment for  defendant  on  a  demurrer  to  the 
complaint,  plaintiff  appeals.  Affirmed. 

Graves,  O'Melveny  &  Shankland,  for  ap- 
pellant. C.  McFarland,  for  respondent. 

HAYNES,  C.  This  action  was  brought 
by  appellant  to  recover  from  tbedefendant 
the  sum  of  $1,075.59,  the  tax  assessed  and 
collected  by  seiiure  upon  Its  solvent  and 
unsecured  credits.  A  demurrer  was  inter- 
posed to  the  complaint,  which  was  sus- 
tained, and  judgment  rendered  thereon  for 
defendant,  and  plaintiff  appeals.  This 
cause  is  submitted  npon  the  briefs  filed  in 
Trust  Co.  v.  Hinton,  the  same  defendant, 
82  Pac.  Rep.  3,  (No.  14,877,  this  day  filed.) 
and  involves  the  same  questions,  and  an 
additional  one,  which  we  shall  briefly  no- 
tice. It  Is  claimed  In  this  case  that  appel- 
lant does  a  general  hanking  business,  as 
well  as  that  of  a  savings  bank.  We  do 
not  see  that  this  fact  materially  affects 
any  question  decided  in  14,877,  or  the  cor- 
rectness of  the  judgment  rendered  in  this 
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case  by  the  superior  court.  So  for  as  Its 
general  banking  business  is  concerned,  ap- 
pellant is  subject  to  the  same  law,  as- re- 
gards taxation,  as  other  banks  not  doing 
a  savings*  bank's  business;  and, as  to  that 
part  of  its  business  done  as  a  savings 
bank.it  is  subject  to  the  same  law  that 
applies  to  other  savings  banks.  There 
should  be  no  difficulty  in  separating  its 
ordinary  deposits  from  its  savings  depos- 
its, though  none  is  found  in  its  statement 
to  the  assessor,  or  Id  the  complaint  in  this 
action.  In  paragraph  20  of  the  complaint, 
it  is  alleged  that  the  unsecured  debts  due 
from  appellant  to  bona  fide  residents  of 
this  state  were  debts  "due  depositors  for 
sums  borrowed  from  them  upon  interest;" 
and,  that  being  true.no  distinction  can  be 
made  between  this  case  and  that  of  the 
Security  Savings  Bank,  (No.  14,877,)  and 
the  judgmentshould  therefore  be  affirmed. 

We  concur:  BELCHER,  C. ;  FOOTE,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  is 
affirmed. 


01  CO.  Ml) 

PEOPLE  v.  McDERMOTT.   (No.  20,921.) 
(Supreme  Court  of  California.  Jan.  21,  1893.) 

Criminal  Law— Dismissal  op  Appeal  —  Recall 
or  Remittitur. 
Where,  in  a  criminal  cause,  because  of 
the  failure  of  appellant's  counsel  to  file  a  brief, 
or  to  appear  at  the  hearing,  an  appeal  from  a 
conviction  has  been  dismissed,  and  the  judgment 
affirmed,  without  examination  of  the  record,  as 
prescribed  by  Penal  Code,  §  1253,  under  section 
1265,  providing  that  after  the  judgment  has 
been  remitted  to  the  court  below  the  appellate 
court  has  no  further  jurisdiction  of  the  appeal  or 
of  the  proceedings  thereon,  such  court  has  no 
power  to  recall  such  remittitur,  and  to  reinstate 
such  appeal,  even  though  appellant's  counsel  by 
inadvertence  had  failed  to  file  the  brief,  and  to 
appear  at  the  hearing. 

In  bank.  Appeal  from  superior  court, 
Ventura  county;  B.  T.  Williams,  Judge. 

Indictment  against  one  McDermott  for 
murder.  This  is  a  motion  to  recall  the 
remittitur,  and  reinstate  an  appeal  from  a 
conviction  that  had  been  dismissed  be- 
cause of  the  failure  of  defendant's  counsel 
to  appear  at  the  bearing  on  the  appeal. 
Motion  denied. 

Blackstock  &  Shepherd,  for  appellant. 
Atty.  Gen.  Hart,  for  the  People. 

BEATTY,  C.  J.  This  Is  a  motion  to  recall 
the  remittitur,  and  reinstate  the  appeal  in 
a  cause  wherein  the  judgment  was  affirmed 
without  examination  of  the  record  by  rea- 
son of  the  failure  of  counsel  for  appellant 
to  file  a  brief,  or  to  appear  at  the  time  set 
for  the  hearing.  The  facts  of  the  case  are 
as  follows:  February  18, 1892,  defendant 
was  convicted  in  the  superior  court  of 
Ventnra  county  of  murder  In  the  second 
degree.  On  February  23d  he  appealed. 
March  80th  he  filed  the  printed  transcript 
of  the  record  at  Los  Angeles,— 5  days  be- 
fore the  commencement  of  the  April  term 
at  Los  Angeles  and  33  days  before  the  com- 
mencement of  the  May  term  at  Sacramen- 
to. The  cause  was  not  placed  upon  either 
the  Los  Angeles  or  the  Sacramento  calen- 


dar, but  was  placed  upon  the  calendar  for 
the  July  term  at  San  Francisco,  and  set 
down  for  hearing  on  July  27tb.  On  that 
day,  there  being  no  brief  on  file,  and  no 
appearance  of  counsel  for  appeilunt,  the 
judgment  and  order  appealed  from  were, 
on  motion  of  the  attorney  general  affirmed. 
Pen.  Code,  §  1253.  After  the  expiration 
of  30  days,  a  remittitur  was  Issued,  and 
was,  we  presume,  filed  with  the  clerk  of 
the  superior  court  of  Ventura  county, 
though  the  papers  before  us  do  not  show 
that  fact.  At  the  Los  Angeles  term  in  Oc- 
tober this  motion  was  submitted  upon 
affidavits  which  show  that  the  failure  of 
counsel  for  appellant  to  appear  in  his  be- 
half on  the  day  set  for  the  hearing  of  his 
appeal  was  solely  due  to  Inadvertence  up- 
on their  part.  It  seems  that  counsel,  rec- 
ognizing the  fact  that  the  record  was  filed 
too  late  for  the  Los  Angeles  calendar,  re- 
quested the  deputy  clerk  there  to  have  the 
cause  placed  on  the  Sacramento  calendar. 
In  the  last  week  of  April,  in  response  to 
their  inquiry,  the  clerk  informed  them 
that  the  cause  was  not  on  the  Sacramento 
calendar,  whereupon  they  assumed  that 
it  would  not  be  heard  until  the  October 
term  at  Los  Angeles,  and  never  knew  that 
it  had.been  placed  upon  the  San  Francisco 
calendar  until  September  7tb,  when  they 
learned  that  the  judgment  had  been 
affirmed. 

The  question,  arising  upon  this  state  of 
facts  Is  whether  this  court  has  any  power 
to  recall  the  remittitur,  and  reinstate  the 
appeal;  whether,  in  other  words,  we  have 
not  lost  all  jurisdiction  over  the  cause  by 
the  issuance  of  the  remittitur  and  its  filing 
in  the  superior  court.  It  Is  the  set  tied  law 
of  this  state  that  when  a  remittitur  has 
been  regularly  issued  and  filed,  when  there 
has  been  no  violation  of  law  or  of  our  own 
rules  in  ordering  the  remittitur.no  mis- 
take of  facts,  und  no  fraud  or  imposition 
practiced  by  the  prevailing  party  upon 
the  court  or  upon  the  losing  party,  our 
jurisdiction  over  the  cause  is  at  an  end, 
and  our  judgment  final.  Rowland  v. 
Kreyenhagen.  24  Cal.  52,  and  cases  therein 
cited:  People  v.  Sprague,  57  Cal.  147; 
Vance  v.  Pen  a,  86  Cal.  828;  Hanson  v.  Mc- 
Cue,  43  Cal.  178.  Here  there  was  no  fraud 
or  deception,  no  imposition  or  mistake, so 
far  as  the  court  is  concerned.  The  cause 
was  regularly  on  the  San  Francisco  calen- 
dar for  July.  It  might  have  been  placed 
on  the  Sacramento  calendar  for  May,  and 
at  the  request  of  the  appellant  ought  to 
have  been  so  placed ;  but  the  failure  to  do 
so  only  rendered  it  more  imperatively  the 
duty  of  the  clerk  to  place  it  on  the  July 
calendar,  (Pen.  Code,  §  1252;)  and  by  rule 
15  of  the  old  rules  of  this  court,  which  re- 
mained in  force  until  July  1,1892,  and  after 
the  July  calendar  was  made  up,  it  was  the 
duty  of  the  clerk  to  put  the  case  on  that 
calendar.  Being  a  criminal  case,  it  di,d 
not  belong  to  the  Lob  Angeles  calendar, 
by  reason  of  the  fact  that  Ventura  is  one 
of  the  counties  whose  civil  causes  are  as- 
signed to  the  Los  Angeles  district.  Crim- 
inal causes  are  regularly  placed  on  the 
first  calendar  made  up  (whether  for  Sacra- 
mento, Los  Angeles,  or  San  Francisco) 
after  the  records  are  filed,  regardlesH  of 
the  county  In  which  the  charges  were  tried. 
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Upon  these  ground*  the  motion  moat  be 
denied,  and  It  1b  bo  ordered. 

We  concur:  GAROUTTB,  J.;  Mc FAR- 
LAND,  J.;  DE  HAVEN,  J.;  HARRISON, 
J.;  PATERSON.J. 


97  Cal.  241) 

HICKS  r.  FOLKS,  Sheriff.  (No.  19,067.) 
(Supreme  Court  of  California.  Jan.  21,  1893.) 
Employment  or  Convicts— Cdbtodt. 
Pen.  Code,  II  1613,  1614,  provide  that 
certain  prisoner*  may  be  required  to  labor  on 
the  public  work*  or  ways  in  the  county,  by  an 
order  of  the  board  of  supervisors:  and  in  the 
oonnty  government  act  (Laws  1891,  p.  306,  I 
25,  anbd.  30)  it  ia  stated  that  such  work  shall 
be  done  "under  the  direction  of  some  responsible 
person."  Held,  that  notwithstanding  Pol  Code, 
I  4176,  which  provides  that  the  sheriff  must 
take  charge  of  and  keep  the  county  jail,  and  the 
prisoners  therein,  and  section  1600.  which  states 
that  a  prisoner  must  be  kept  actually  confined  in 
the  jail  until  legally  discharged,  it  was  not  In- 
tended that  the  prisoners  should  be  in  the  actual 
custody  of  the  sheriff  while  at  work,  and  there- 
fore he  must  deliver  those  required  to  work  to 
such  "responsible  person"  as  is  duly  authorized 
by  the  supervisors  to  direct  their  labor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Pierce,  J  udge. 

Petition  by  J.  V.  Hicke  for  a  mandamus 
to  compel  Jobn  H.  Folks,  sheriff  of  the 
coonty  of  San  Diego,  to  dellvertohlm  cer- 
tain prisoners  required  by  the  supervisors 
to  work  on  the  public  road.  From  an  or- 
der overruling  his  demurrer  to  the  peti- 
tion, and  granting  a  peremptory  writ,  de- 
fendant appeals.  Affirmed. 

Copeland  &  Daney,  for  appellant.  Huh- 
saker,  Biitt  <k  Goodrich,  for  respondent. 

HAYNES,  C.  Appeal  from  a  Judgment 
granting  a  writ  of  mandate.  The  board 
of  supervisors  of  San  Diego  couuty  passed 
an  order  providing  for  the  working  of 
prisoners  thereafter  committed  to  tbe  jail 
of  said  connty  under  judgment  of  convic- 
tion of  a  misdemeanor,  under  tbe  direc- 
tion of  a  responsible  person,  upon  public 
roads  and  other  places  mentioned  in  the 
order,  and  appointing  respondent  over- 
seer of  such  prisoners,  wltb  authority  to 
receive  them  from,  and  return  tbem  to,  the 
sheriff,  and  making  him  their  "legal  cus- 
todian" while  at  work,  and  going  and  re- 
turning therefrom.  After  respondent  was 
appointed  be  demanded  of  tbe  sheriff  that 
he  deliver  to  him  such  prisoners  as  were 
required  by  the  order  to  perform  such  la- 
bor, for  the  purpose  required  by  tbe  order, 
but  appellant  refused  to  do  so.  An  alter- 
native writ  of  mandamus  was  granted 
and  duly  served,  and  appellant  appeared 
and  demurred  to  tbe  petition.  The  de- 
murrer was  overruled,  and,  appellant  elect- 
ing to  stand  on  bis  demurrer,  a  peremp- 
tory writ  was  granted. 

Appellant's  contention  Is  that  the  sher- 
iff Is  the  only  legal  and  proper  custodian 
of  prisoners  confined  In  the  county  jail, 
and  cites  section  4176,  eubd.  6,  of  the  Po- 
litical Code,  which  provides  that "  the  sheriff 
must  •  *  *  take  charge  of  and  keep 
the  county  jail,  and  tbe  prisoners  therein.* 

The  power  of  tbe  board  of  supervisors 


to  provide  for  the  working  of  such  prison- 
ers is  not  questioned,  bnt  appellant  Insists 
that  they  cannot  be  taken  out  of  the  cus- 
tody of  tbe  sheriff  for  such  purpose;  that 
tbe  words,  "  under  the  direction  of  some 
responsible  person,"  as  used  In  the  county 
government  act,  (Laws  1891,  p.  306,  9  25, 
subd.  30,)  do  not  mean  In  his  custody.  Ap- 
pellant also  cites  a  part  of  section  1600  of 
the  Penal  Code,  that  "a  prisoner  •  *  • 
must  be  actually  confined  In  the  jail  until 
he  is  legally  discharged."  This  section  pre- 
scribes the  general  duty  of  the  sheriff  in  re- 
lation to  prisoners,  and  whether  tbe  last 
clause  of  the  section  Is  a  modification 
which  would  include  the  order  of  the  board 
of  supervisors  ic  is  not  necessary  to  deter- 
mine, inasmuch  as  sections  1618, 1014,  of  the 
Penal  Code  expressly  provide  that  cer- 
tain prisoners  may  be  required  to  labor 
on  tbe  public  works  or  ways  in  the  coun- 
ty by  an  order  of  the  board  of  supervisors. 
See,  also,  Laws  1891,  p.  306,  S  25,  subd.  30. 
Appellant's  contention  cannot  be  sus- 
tained. These  statutes  do  not  impose  any 
additional  duties  upon  tbe  sheriff.  If  it 
were  intended  that  prisoners,  while  at  la- 
bor, should  be  In  immediate  custody  of 
the  sheriff,  It  Is  reasonable  to  suppose  tbe 
statute  would  have  said  so.  Tbe  authori- 
ty given  the  board  of  supervisors  Is  broad 
enough  to  Include  the  custody  of  the  pris- 
oners while  absent  from  tbe  jail;  and, 
Indeed,  the  custody  by  the  "responsible 
person  "under  whose  direction  they  are  re- 
quired to  labor  is  essential  to  their  profita- 
ble employment.  It  does  not  follow  from 
tbe  fact  that  tbey  are  sucb  officers  that  tbe 
sheriff,  or  any  of  his  deputies,  are  suitable 
persons  to  direct  such  labor;  while  it  is 
undoubtedly  competont  for  the  legislature 
to  commit  the  custody  of  this  class  of  pris- 
oners, for  Much  special  purposes,  to  a  per- 
son selected  by  the  board  of  supervisors. 
The  authority  conferred  upon  the  board 
of  supervisors  M  to  provide  for  the  working 
of  prisoners"  incl rides  all  that  is  required 
to  prevent  escapes,  as  well  as  tbe  direction 
of  their  labor.  Any  other  construction 
would,  at  the  pleasure  of  the  sheriff,  de- 
feat the  operation  of  the  statute,  since  tbe 
statute  neither  requires  the  sheriff  to  per- 
form this  duty,  nor  authorizes  the  board 
of  supervisors  to  compel  him  to  perform 
it.  Their  custody,  as  well  as  direction 
while  at  work,  is  confined  to  some  "re- 
sponsible person"  by  contract,  and  not  by 
arbitrary  direction.  The  sheriff  might  be 
selected  for  such  purpose,  but  could  not 
be  required  to  perform  the  duty,  except  as 
the  result  of  a  contract  voluntarily  made 
by  him.  The  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

We  concur:   FOOTE,  C. ;  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 

(97  Cal.  338) 

PEOPLE  v.  STEWART.  (No.  20,941.) 

(Supreme  Court  of  California.  Jan.  21,  1893.) 

Assault  with  Intent  to  Raps — Evidbmcb — Com- 
plaint. 

1.  In  the  trial  for  an  assault  with  intent 
to  rape,  made  in  the  nighttime,  in  an  isolated 
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place  on  the  highway,  where  defendant  fordblv 
palled  the  prosecutrix  out  of  a  baggy  in  which 
they  were  riding,  and  threw  her  down,  and  his 
conduct  indicated  that  his  mind  was  bent  on 
using  whatever  force  was  necessary,  the  fact 
that  he  abandoned  his  purpose  on  hearing  the 
approach  of  a  third  party  does  not  purge  him  of 
the  offense. 

2.  Where  the  prosecutrix,  on  the  approach 
of  such  third  party,  jumped  up,  and  ran  to  the 
approaching  party,  the  fact  that  she  remained 
unconscious  or  semi  unconscious  for  some  hours 
thereafter  was  admissible  in  evidence. 

3.  The  fact  that  prosecutrix  made  immedi- 
ate complaint  was  competent  evidence,  but  he* 
statement  of  the  details  of  the  affair  was  prop- 
erly rejected  aa  hearsay. 

Department  1.  Appeal  from  superior 
court,  Colusa  county;  E.  A.  Bridgford, 
Judge. 

William  Edward  Stewart  was  convicted 
of  assault  witb  intent  to  commit  rape, 
and  appeals.  Affirmed. 

B.  F.  Howard,  W.  G.  Dyas,  and  John  B. 
Moore,  for  appellant.  Atty.  Gen.  Hart, 
tor  the  People. 

GARODTTE,  J.  The  appellant  was 
convicted  of  an  assault  with  intent  to 
commit  rape,  and  now  insists  that  the  evi- 
dence is  insufficient  to  support  the  verdict. 
Like  a  great  majority  of  this  class  of  cas- 
es, the  facts  here  relied  npon  to  support 
a  conviction  are  largely  dependent  upon 
the  testimony  of  the  prosecuting  witness 
alone;  still  this  court  has  repeatedly  held 
that  the  testimony  of  the  prosecutrix  may 
be  sufficient  of  itself  to  establish  a  prima 
fade  case.  The  alleged  assault  occurred 
to  the  nighttime,  while  the  parties  were 
traveling  upon  a  pnbjlc  highway;  and, 
after  oetaillng  certain  language  that  ap- 
pellant addressed  to  her  touching  his  de- 
sires and  purposes,  the  prosecuting  wit- 
ness further  testified  as  follows:  "He  told 
me  I  could  scream  ail  I  chose  to,  because 
there  was  nobody  within  three  miles  from 
me,  and  then  he  stopped  the  buggy  and 
got  out  and  took  the  lines  and  whip  witb 
him,  and  went  around  in  front  of  the 
horse,  and  spent  some  little  time  like  he 
was  fastening  the  lines  to  the  bridge  rail- 
ing. Tben  he  came  back  and  asked  me  if 
I  would  get  out  without  any  trouble,  and 
I  told  him, 'No.*  Then  be  said  he  would 
pull  me  out,  and  I  told  him  that  he  would 
not  either.  Then  he  started  to  catch  bold 
of  me.  He  did  catch  hold  of  me,  and  I  got 
bold  of  the  buggy,  and  he  pulled  my  bands 
loose,  and  pulled  me  all  out,— out  of  the 
buggy, — but  I  came  down,  I  believe, on  my 
feet,  as  near  as  1  could  remember;  and 
when  I  got  down  on  the  bridge  he  threw 
me  and  fell  with  me,  and  Just  as  he  fell 
witb  me  be  heard  this  team  coming,  and 
be  Jumped  up  and  says  'Here  comes  a 
team;  get  into  this  buggy,'  and  I  Jumped 
up  and  ran  for  the  team  that  was  com- 
ing." We  think  tbe  foregoing  evidence,  if 
bearing  tbe  stamp  of  truth,  fills  the  meas- 
ure furnished  by  the  statute.  If  her  state- 
ment as  to  tbe  occurrence  Is  true,  the  as- 
sault is  entire  and  complete,  and  the  in- 
tent Is  plainly  apparent  from  the  acts  of 
tbe  appellant,  conjoined  with  his  mena- 
cing language.  This  question  as  to  tbe 
sufficiency  of  the  evidence  necessary  ta 
support  a  conviction  for  tbe  offense  here 


charged,  and  the  principles  of  law  appli- 
cable thereto,  are  quite  fully  discussed  in 
People  v.  Fleming,  94  Cal.  H08.29  Pac.  Rep. 
647,  and  It  is  there  held  that  the  conduct 
of  tbe  defendant  most  be  such  as  to  Indi- 
cate a  purpose  to  use  whatever  force  up- 
on tbe  female  is  necessary  to  accomplish 
the  consummation  of  his  desires.  In  this 
ruse  the  appellant's  conduct  Indicates 
that  his  mind  was  bent  on  using  what- 
ever force  the  exigencies  of  tbe  case  demand- 
ed, but,  fortunately  for  bis  Intended  vic- 
tim, the  arrival  of  third  parties  upon  the 
scene  furnished  her  an  avenue  of  escape. 
The  fact  that  he  abandoned  his  wicked 
purpose  upon  tbe  approach  of  other  par* 
ties  has  not  the  slightest  tendency  to  purge 
him  of  the  legal  consequences  of  his  crimi- 
nal conduct.  If  an  assault  with  tbe  Intent 
here  alleged  Is  made,  it  is  no  less  a  crime, 
though  the  aggressor  should  abandon  bis 
Intentions  before  the  consummation  of 
the  act,  by  reason  of  the  pains  of  a  strick- 
en conscience  alone. 

It  Is  inslated  that  the  court  erred  in  ad- 
mitting evidence  showing  that  the  prose- 
cutrix remained  in  an  unconscious  or 
semlnnconscious  state  some  hours  after 
she  escaped  from  the  defendant.  We  see 
no  objection  to  this  evidence.  It  is  a  uni- 
versal rule  that  evidence  of  physical  inju- 
ries opon  tbe  person  of  a  female  are  proper 
matters  to  be  placed  belore  the  jury,  and 
the  evidence  here  disclosed  partakes  ol 
that  character.  The  tact  that  she  made 
immediate  complaint  was  material  and 
competent  evidence,  and  her  statements 
as  to  tbe  details  of  the  affair  were  proper- 
ly rejected  as  hearsay.  People  v.  Mayes,  66 
Cal.  597,  6  Pac.  Rep.  601 ;  People  v.  Tier- 
ney.  67  Cal.  64,  7  Pac.  Rep.  37;  State  v. 
Richards,  88  Iowa,  420;  State  v.  Sbettle- 
wortb.  18  Minn.  208,  (Gil.  101.) 

Let  tbe  judgment  and  order  be  affirmed. 


We  concur: 
SON,  J. 


PATERSON,  J.;  HARRI 


(97  Cal.  244) 

ELBERT  v.  LOS  ANGELES  GAS  CO.  (No. 
10,014.) 

(Supreme  Court  of  California.  Jan.  21,  1808.) 

Contract  or  Hihino—  Evidence— Statutb  of 
Frauds. 

1.  In  an  action  for  damages  for  the  breach 
of  an  alleged  contract  of  employment  for  two 
years,  the  evidence  showed  that,  as  the  result 
of  a  correspondence  by  letter  and  telegraph  be- 
tween plaintiff,  residing  in  M..  and  the  president 
of  defendant  company,  residing  in  L.,  plaintiff 
gave  up  his  position  in  M.,  came  to  L.,  and  en- 
tered into  the  employ  of  defendant,  and  that 
he  remained  in  such  employ  over  a  year,  receiv- 
ing as  salary  the  amount  stated  in  the  corre- 
spondence, add  evidence  sufficient  to  warrant  a 
finding  that  a  contract  of  employment  for  two 
years,  at  a  fixed  salary,  was  entered  into  by  the 
parties. 

2.  Where  plaintiff,  as  the  result  of  a  corre- 
spondence by  letter  and  telegraph,  enters  the 
employ  of  defendant  for  a  period  of  two  years, 
these  letters  and  telegrams  constitute  a  contract 
or  memorandum  in  writing  sufficient  to  satisfy 
the  statute  of  frauds. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade.  Judge. 

Action  by  V.  L.  Elbert  against  tbe  Los 
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Angeles  Gas  Company  for  damages  for 
breach  of  a  contract  by  which  defendant 
agreed  to  employ  plaintiff.  From  a  judg- 
ment for  plaintiff,  defendant  appeals. 
Affirmed. 

Cheney  &  Cronin,  for  appellant.  Graft 
&  Latham,  for  respondent. 

McFARLAND,  J.  This  is  an  action  to 
recover  damages  for  the  breach  by  defend- 
ant of  an  alleged  contract  by  which  de- 
fendant agreed  to  employ  plaintiff  as  its 
superintendent  for  a  term  of  two  years. 
Judgment  went  for  plaintiff,  and  defend- 
ant appeals.  The  main  points  made  by 
appellant  may  be  condensed  into  the 
statement  that  the  evidence  does  not 
show  any  contract  such  as  is  averred  in 
the  complaint  and  found  by  tbecourt,  and 
that,  at  least,  it  does  not  show  a  con- 
tract in  writing,  within  the  meuning  of 
the  statute  of  frauds.  We,  however,  do 
not  think  that  appellant's  position  is  ten- 
able. It  appears  beyond  dispute,  from 
the  evidence,  that  in  November,  1888,  cer- 
tain letters  and  telegrams  passed  between 
C.  H.  Simpkins,  who  was  then  president 
of  the  defendant,  (a  corporation,)  and  the 
respondent, concern inir  the  employment  of 
the  latter.  At  that  time  Simpkins  was 
in  Los  Angeles,  Cal.,  which  was  the  prin- 
cipal place  of  business  of  the  defendant. 
Respondent  was  at  Minneapolis,  in  the 
state  of  Minnesota.  It  appears  further, 
beyond  doubt,  that  in  pursuance  of  said 
correspondence  the  respondent  left  his  em- 
ployment at  Minneapolis,  came  to  Los 
Angeles,  entered  upon  the  duties  of  the 
office  of  superintendent  of  appellant,  per- 
formed said  duties  continuously  for  more 
than  a  year,  and  received  his  salary  from 
the  defendant  in  the  amount  stated  in  said 
correspondence.  It  appears,  further, that, 
shortly  after  the  expiration  of  the  first 
year,  the  appellant,  through  its  then  pres- 
ident, W.  B.  Cline,  without  cause,  dis- 
charged the  respondent,  and  refused  to  ac- 
cept further  services,  or  to  pay  for  the 
same;  the  only  cause  being  that  appellant 
desired  to  go  out  of  business.  Now,  with 
respect  to  the  question  whether  or  not 
the  letters  and  telegrams  afford  sufficient 
evidence  that  a  contract  for  two  years  at 
a  certain  stipulated  price  was  made,  we 
deem  it  enough  to  say  that  we  think  said 
evidence  was  sufficient  to  show  said  facts; 
and  we  do  not  consider  it  necessary  to 
repeat  said  letters  and  telegrams  here  in 
detail. 

It  is  contended,  however,  by  the  appel- 
lant, further,  that  said  letters  and  tele- 
grams do  not  constitute  a  sufficient  con- 
tract or  memorandum  in  writing  to  sat- 
isfy the  statute  of  frauds.  It  is  settled 
law,  however,  that  a  correspondence 
through  letters  or  telegrams,  or  both,  if 
they  show  clearly  what  the  contract 
was,  is  sufficient  under  the  statute  of 
frauds.  In  Breckluridge  v.  Crocker,  78 
Cal.  534,  21  Pac.  Rep.  179,  this  court  said : 
"In  order  to  take  a  contract  *  *  *  out 
of  the  statute  of  frauds,  it  is  not  neces- 
sary that  there  be  a  formal  contract 
drawn  up,  with  technical  exactness.  A 
memorandum  of  the  agreement  is  suffi- 
cient, and  it  may  be  found  in  one  or  more 


papers,  some  or  all  of  which  may  be  tele- 
grams." In  Ryan  v.  D.  S.,  136  D.  8.68, 
10  Sup.  Ct.  Rep.  913,  the  court  held  that  "a 
complete  contract,  binding  under  the 
statute  of  frauds,  muy  be  gathered  from 
letters,  writings,  and  telegrams  between 
the  parties  relating  to  its  subject-matter, 
and  so  connected  with  each  other  that 
they  may  fairly  be  said  to  constitute  one 
paper  relating  to  the  contract."  We 
think,  also,  that  it  clearly  appears  that 
the  respondent  was  employed  by  the  ap- 
pellant, and  not  by  said  Simpkins  per- 
sonally. 

We  do  not  think  that  the  court  erred  in 
sustaining  an  objection  to  a  question  put 
to  the  respondent,  by  which  he  was  asked 
if  he  had  tried  to  get  employment  in  a 
kind  of  business  different  from  that  for 
which  he  was  employed  by  the  appellant. 
•  The  exception  to  the  ruling  of  the  court 
touching  certain  personal  expenses  or  re- 
spondent is  of  uo  consequence,  as  in  the 
findings  and  judgment  no  such  expenses 
were  allowed. 

There  are  no  other  points  necessary  to 
be  noticed.  The  judgment  and  order  de- 
nying a  new  trial  are  affirmed. 

We  concur:  DE  HAVEN,  J.;  PATER- 
SON,  J. 

(97  Cal.  182) 

HANLY  v.  SIXTEEN  HORSES  AND  THIR- 
TEEN HEAD  OP  CATTLE.   (No.  14,919.) 
(Supreme  Court  of  California.  Jan.  13,  1893.) 
Trespassing  Animals— Proceedings  in  Rem. 
Act  March  7,  1878,  which  embraces  the 
whole  subject  of  trespassing  animals  in  several 
counties,  including  Santa  Barbara,  and  which 
restricts  the  right  of  proceeding  in  rem  against 
such  animals  to  cases  where  the  owner  is  un» 
known,  repeals,  by  implication,  Act  Feb.  4, 
1874.  which  applies  also  to  Santa  Barbara  coun- 
ty, and  which  gives  a  right  of  action  in  rem, 
where  the  owner  is  known. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county;  B.  T.  Wil- 
liams, Judge. 

Proceedings  in  rem  by  Peter  Hanly 
against  16  horses  and  13  head  of  cattle. 
A  demurrer  was  sustained  to  the  com- 
plaint, and  from  a  judgment  thereon, 
plaintiff  appeals.  Affirmed. 

Wright  &  Day,  for  appellant.  B.  F. 
Thomas,  for  respondent. 

McFARLAND,  J.  The  court  below  sus- 
tained the  demurrer  to  the  complaint; 
and,  plaintiff  declining  to  amend,  judg- 
ment, from  which  defendants  appeal, 
was  rendered  for  plaintiff.  The  action  is 
in  the  nature  of  a  proceeding  in  rem, 
against  certain  animals,  under  an  act  of 
the  legislature  approved  February  4,  1874, 
concerning  animals  trespussing  upon  pri- 
vate property,  which  was  made  applica- 
ble to  several  counties,  including  the 
county  of  Santa  Barbara.  Afterwards, 
on  March  7,  1878,  another  act  of  the  legis- 
lature upon  the  same  subject  was  ap- 
proved, which  was  made  applicable  also 
to  several  counties,  including  Santa  Bar- 
bara, although  all  the  counties  in  the  lat- 
ter act  were  not  identical  with  those 
named  in  the  first  act.  It  was  held  by  the 
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court  below  that  the  first  act  was  In  con- 
flict with  the  last  one,  and  that  the  last 
act  really  repealed  tbe  first;  and  we 
think  that  the  court  ws  right  in  so  hold- 
ing. The  two  acta  are  conflicting  in 
many  points.  For  instance,  under  tbe 
first  act  a  proceeding  In  rem  might  be 
commenced  against  tbe  animals,  although 
their  owner  was  known  to  the  plaintiff, 
as  was  tbe  case  in  this  action,  while  un- 
der tbe  act  of  1878  a  proceeding  in  rem 
could  be  commenced  only  in  case  tbe 
owner  was  not  known.    Moreover,  it 

Elainly  appears  that  the  aet  of  1878  ein- 
races  the  whole  subject  of  trespassing 
animals  in  tbe  county  of  Santa  Barbara, 
and  was  Intended  bv  the  legislature  to 
be,  and  was,  a  substitute  for  the  first* 
named  act.  In  such  a  case  the  latter  act 
operates  as  a  repeal  of  the  former,  al- 
though thore  be  in  the  latter  act  no  ex- 
press words  repealing  tbe  former  act,  by 
name.  Fraser  v.  Alexander,  75  Cal.  147, 
16  Pac.  Rep.  767;  Tread  well  t.  Board  of 
Bap'rs  of  Yolo  Co.,  62  Cal.  568,  and  cases 
there  cited;  Murdock  v.  Memphis,  20  Wall. 
617.  Judgment  affirmed. 

We  concur:  DE  HAVEN,  J.;  PATEB- 
80N,J. 


HILTON  t.  HANLY.  (No.  19,071.) 

(Supreme  Court  of  California.   Jan.  13,  1883.) 

Department  2.  Appeal  from  superior  court, 
Santa  Barbara  county;  B.  T.  Williams,  Judge. 

2 lot  to  be  published  in  California  Reports.) 
ction  by  W.  H.  Hilton  against  Peter  Hanly. 
From  a  judgment  In  plaintiff's  favor,  defendant 
appeals.  Affirmed. 

Wright  &  Day,  for  appellant.  B.  F.  Thomas, 
for  respondent 

PER  CURIAM.  The  judgment  in  this  ease 
is  affirmed,  upon  the  authority  of  Hanly  v.  Six- 
gen  ^rsM^flto,  32  Pac  Rep.  10,  (No.  14,919, 


(97  Cal.  224) 

PEOPLE  t.  LEM  TOU.  (No.  20,981.) 

(Supreme  Court  of  California.   Jan.  18,  1893) 

Pbkjurt — EviDisycB — Testimony  or  Stenogra- 
pher— Instructions. 

1.  In  a  prosecution  for  perjury  it  is  compe- 
tent to  show  what  witnesses  testified  to  in  the 
cause  in  which  defendant  is  alleged  to  hare 
perjured  himself,  in  order  to  show  the  material- 
ity of  defendants  alleged  false  testimony,  and 
an  objection  that  defendant  was  not  present  at 
the  giving  of  snch  testimony,  and  had  no  op- 
portunity to  cross-examine  such  witnesses,  can- 
not be  sustained;  the  evidence  being  offered  to 
show  merely  that  such  testimony  had  been  giv- 
en, and  not  to  prove  the  facts  stated  therein. 

2.  A  stenographer,  who  took  down  the  evi- 
dence at  a  trial,  may,  subject  to  cross-examina- 
tion from  the  adverse  party,  testify  from  his 
notes  as  to  the  evidence;  Code  Civil  Proc.  { 
2047,  providing  that  a  witness  may  refresh  his 
memory  respecting  a  fact,  by  anything  written 
bj  himself  at  the  time  such  fact  occurred,  but 
that  the  writing  must  be  shown  to' the  adverse 
party,  who  may  cross-examine  the  witness  upon 
Ft  if  he  desires. 

3.  In  a  trial  for  perjury  It  is  for  the  court 
to  determine  whether  certain  false  testimony  al- 
leged to  have  been  given  by  defendant  was  ma- 


terial; a  charge  to  the  jury,  defining  materiafity 
of  testimony,  and  instructing  them  to  find  for 
or  against  defendant,  according  as  they  may  de- 
termine that  the  facts  are  within  or  without 
that  definition,  being  improper,  as  leaving  to 
the  jury  the  function  of  determining  whether 
snch  testimony  was  material. 

4.  In  the  trial  of  A.  for  the  murder  of  G. 
the  two  witnesses  whose  evidence  was  admitted 
to  show  the  materiality  of  defendant's  evidence 
on  such  trial  testified  that  they  heard  gunshots, 
and,  going  in  the  direction  of  the  house,  found 
G.  lying  before  her  house  wounded,  and  carried 
her  in.  Defendant  testified  that  two  China- 
men carried  her  into  the  house  before  such  wit- 
nesses arrived.  Held  that,  there  being  no  con- 
troversy as  to  the  fact  that  G.  was  found  lying 
hi  front  of  her  house  wounded,  and  no  issue  as 
to  snch  fact,  it  was  not  material  to  know  who 
carried  her  in,  and  an  instruction  that  defend- 
ant's evidence  in  that  regard  was  material  was 
erroneous.  . 

6.  Defendant  testified  mat  when  he  ap- 
proached the  spot  where  G.  laid  wounded  she 
told  him  that  she  did  not  know  who  shot  her. 
Another  witness  testified  that  G.  told  him  the 
day  after  the  shooting  that  A.  shot  her.  II rid, 
that  an  instruction  by  the  court  that  if  they  be- 
lieved that  the  statement,  made  by  G.  the  next 
day,  was  a  dying  declaration,  defendant's  testi- 
mony was  material,  was  erroneous,  in  that  the 
court  should  have  more  particularly  determined 
for  itself  whether  such  statement  was  a  dying 
declaration. 

6.  It  appeared  that  A.  had  been  tried  for 
the  murder  of  G.  three  times.  A  witness,  L, 
did  not  appear  at  the  first  trial,  but  on  the  sec- 
ond trial  testified  that  he  saw  A.  shoot  G. 
Held,  that  it  was  error  to  refuse  to  allow  de- 
fendant, on  trial  for  perjury  committed  in  that 
action,  to  ask  L.  who  took  him  up  to  the  dis- 
trict attorney's  office,  in  that  it  appeared  some- 
what suspicions  that  he  should  come  at  so  late 
a  time  to  tell  what  he  knew  about  the  case. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county ;  J.  W.  McKln- 
ley,  Judge. 

Lem  You  was  convicted  of  perjury,  and 
appeals.  Reverend. 

F.  B.  Guthrie  and  E.  M.  Guthrie,  for  ap- 
pellant. W.  H.  H.  Hart,  Atty.  Gen.,  and 
James  McLachlan,  Dlst.  Atty., for  tbe  Peo- 
ple. 

McFARLAND,  J.  Defendant  was  con- 
victed of  perjury,  and  appeals  from  tbe 
Judgment  and  from  an  order  denying  a 
new  trial.  It  Is  charged  in  the  informa- 
tion tbat  tbe  appellant,  Lem  You,  gave 
certain  false  and  material  testimony  on 
the  trial  of  one  Wong  Ark  for  tbe  alleged 
murder  of  a  woman  named  Goot  Gue, 
who  was  shot  In  or  in  front  of  the  house 
in  which  she  lived, on  tbe  nigbt  of  April  26, 
1891,  In  tbe  city  of  Los  Angeles.  There  is 
great  conflict  of  evidence  as  to  whether  or 
not  the  said  testimony  of  tbe  appellant 
was  false,  and  appellant  makes  no  point 
as  to  tbe  sufficiency  of  tbe  evld  jnce  to  jus- 
tify tbe  jury  In  finding  that  said  testimony 
was  false.  But  appellant  contends  tbat 
tbe  court  committed  several  errors  in  rul- 
ing npon  the  admissibility  of  evidence  and 
in  Instructing  the  jury. 

1.  For  the  purpose  of  showing  *"be  ma- 
teriality of  tbe  alleged  false  testimony  of 
appellant,  tbe  prosecution  offered  evidence 
of  the  testimony  which  two  wltp^sses 
named  Rohn  and  Bevan  gave  at  the  said 
trial  of  said  Wong  Ark.  (There  were  two 
or  three  trials  of  the  said  Ark,  but  the  al- 
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leged  false  testimony  occurred  at  the  first 
of  said  trials.)  To  this  evidence  appellant 
objected  as  incompetent,  Irrelevant,  and 
Immaterial,  because  appellant,  not  being 
present  when  said  testimony  was  given, 
had  no  opportunity  to  examine  or  cross- 
examine  said  witnesses,  because  said 
Rohn  was  living  within  the  Jurisdiction, 
and  should  have  been  called  himself,  and 
because,  Bevan  having  since  died,  there  is 
no  rule  by  which  bin  former  testimony  can 
be  Introduced  In  this  cause.  The  court 
overruled  the  objections,  and  appellant 
excepted.  The  ruling  of  the  court  was 
right.  The  purpose  was  not  to  produce 
said  testimony  anew,  as  tending  to  prove 
t be. facta  stated  therein;  it  was  offered 
merely  for  the  purpose  of  showing  as  a 
fact  that  such  testimony  had  been  given, 
and  It  was  expressly  limited  by  the  court 
to  that  purpose.  The  materiality  of  al- 
leged false  testimony  do.es  not  always  ap- 
pear upon  Its  face,  or  when  simply  com- 
pared with  the  indictment.  It  may  be 
material  on  account  of  certain  other  testi- 
mony, which  had  been  previously  intro- 
duced on  the  trial  of  a  cause.  The  testi- 
mony ot  a  witness  may  be  material  when 
contradicting  a  part  of  the  testimony 
given  by  another  witness,  which  Is  mate- 
rial, or  if  going  to  the  credit  or  discredit 
of  other  witnesses,  etc.  For  Instance,  if 
on  the  trial  of  A.  for  a  felony,  B.  should 
testify  that  C.  was  at  a  certain  place  at  a 
certain  time,  this  would  not  appear  upon 
its  face  to  be  material:  but  if  Chad  pre- 
viously testified  that  he  was  at  another 
and  remote  place  at  said  time,  and  had 
seen  A.  commit  the  criminal  offense 
charged,  then  it  clearly  wonld  be  material. 
And  so  the  previousevldence  and  the  state 
of  the  cause  in  the  action  in  which  the  al- 
leged false  testimony  was  given  may  he 
proven  in  order  to  show  the  materiality 
of  the  latter,  (2  Russ.  Crimes, 662  ;  3  Green  1. 
Ev.  §  197 ;)  otherwise  the  materiality  of  al- 
leged false  evidence  could  rarely  be  shown. 
The  rule  contended  for  by  appellant  that 
a  defendant  must  be  confronted  with  his 
witnesses,  etc.,  does  not  apply  here.  Ail 
that  was  sought  to  be  proven  here  was 
the  mere  fact  that  certain  testimony  had 
been  given,  and  the  appellant  was  con- 
fronted with  the  witnesses  who  testified 
to  that  fact.  If  the  greater  part  of  the 
testimony  of  appellant  given  In  the  Wong 
Ark  trial  was  material  at  all,  it  was  so 
only  in  connection  with  the  said  testimony 
of  said  witnesses  Rohn  and  Bevan.  The 
said  previous  testimony  of  said  Robn  and 
Bevan  was  read  by  F.  H.  Lonaley,  the 
official  stenographic  reporter  of  the  court, 
from  his  transcript  of  notes  of  the  testi- 
mony, which  he  testified  to  be  correct; 
and  appellant  seeks  to  make  the  point 
that  said  transcript  was  not  admissible 
evidence.  But  we  do  not  think  that  the 
point  whether  or  not  a  certified  transcript 
of  the  reporter's  notes  would,  as  ah  inde- 
pendent document,  have  been  admissible, 
arises  in  this  case.  Mr.  Longley  was 
sworn  as  a  witness,  and  testified  that  he 
bad  taken  such  notes,  and  that  they  were 
correct,  and  he  was  allowed  to  rend  them, 
and  was  subject,  of  course,  to  cross-ex- 
amination; and  his  testifying  from  bis 
notes  was  clearly  admissible  under  section 


2047,  Code  Civil  Proc.*  None  of  the  au- 
thorities cited  by  appellant  are  applica- 
ble to  this  point. 

2.  Appellant  makes  the  contention  that 
the  court  erred  in  instructing  the  jury,  for 
thereason.  among  others,  that  In  one  part 
of  the  instructions  given  the  question  of  the 
materiality  of  the  alleged  false  testimony 
was  left  to  the  jury,  while  lu  another  part 
ot  the  instructions  it  was  decided  by  the 
court,  and  taken  away  from  the  jury;  and 
this  contention  must  be  sustained.  For 
instance,  instructions  Nos.  4  and  5,  given 
at  the  people's  request,  and  instructions 
Nor.  8  and  11,  given  at  request  of  defend- 
ant, go  upon  the  theory  that  It  was  prop- 
er for  the  court  to  give  the  jury  certain  ad- 
vice, information,  and  definitions  upon  the 
general  subject  of  the  materiality  of  the 
testimony,  and  allow  the  jury,  under  such 
instructions,  to  determine  whether  or  not 
it  was  material;  while  in  instructions 
Nos.  2  and  3,  given  by  the  court  of  its  own 
motion,  the  court  determined  that  two  of 
the  items  of  alleged  false  testimony  were 
material.  If  the  said  two  specific  instruc- 
tions bad  embraced  all  the  matters 
charged  In  the  information,  It  might  per- 
haps be  said  that  the  general  instructions 
did  not  work  any  prejudice  to  appellant, 
although  even  then  the  instructions  would 
have  been  subjected  to  the  charge  of  Incon- 
sistency. But  thesald  two  specific  instruc- 
tions do  not  embrace  nil  the  charges  of 
false  testimony  made  in  the  Information, 
and  therefore  the  materiality  of  all  the 
other  testimony  alleged  to  have  been  given 
by  appellant  was  left  to  the  jury.  The 
question  of  the  materiality  of  evidence,  no 
mutter  when  or  how  it  may  arise,  is  al- 
ways one  of  law  for  the  court,  and  not  of 
fact  for  the  jury.  It  usually  arises  In  the 
ordinary  trial  of  a  cause  where  one  party 
offers  evidence  and  the  other  objects  to  it 
as  immaterial,  and  In  that  case  it  would 
be  clear  to  every  one  that  the  question 
was  for  the  court.  But  the  question  is 
exactly  the  same  when,  on  a  trial  for  per- 
jury, the  materiality  of  the  alleged  false 
testimony  arises.  Ot  course,  a  jury,  in 
rendering  a  general  verdict  in  a  criminal 
case,  necessarily  has  the  naked  power  to 
deride  all  the  questions  arising  on  the 
general  issue  of  not  guilty;  but  it  only 
has  the  right  to  find  the  facts,  and  apply 
to  them  the  law,  as  given  by  the  court. 
And  on  a  trial  for  perjury  it  is  the  duty  of 
the  court  to  instruct  the  jury  as  to  what 
facts  would  aliow  material  testimony.  2 
Whart.  Crim.  Law,  §  12*4;  Cothran  v. 
State,  39  Miss.  541;  Steinman  v.  McWil- 
Hams,  6  Pa.  St.  170;  Reg.  v.  Southwood, 
1  Post.  &  F.  856*.  Power  v.  Price,  16 
Wend.  44S;  State  v.  Lewis,  10  Kan.  157; 
People  v.  Clementshaw.  59  Cnl.  3*5.  There 
is  nothing  to  the  contrary  in  the  case  of 
People  v.  Brilliant,  58  Cal.  214.  The  court 
was  there  considering  an  entirely  different 
question,  viz.  the  sufficiency  of  the  indict- 
ment; and  In  the  language  quoted  by  ap- 


KUode  Civil  Proc.  §  2047,  provides  that  a  wit- 
ness may  refresh  his  memory  respecting  a  fact 
by  anything  written  by  himself  at  the  time  such 
fact  occurred,  but  the  writing  must  be  shown 
to  the  adverse  party,  who  may  cross-examine 
the  witness  upon  it  if  he  desires. 
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pell  ant  from  the  opinion  of  McKInetry,  J., 
It  la  merely  said  that  certain  questions 
were  to  be  determined  In  that  "present 
cause, 0  and  that  whether  certain  facts 
existed  which  would  make  the  matter  ma- 
terial was  to  be  determined  by  the  Jury. 
In  Wharton's  Criminal  Law,  supra,  it  is 
said  that  "the  proper  course  Is  for  the 
court,  assuming  all  the  evidence  to  be 
true,  to  determine  whether  the  particular 
article  of  evidence  is  or  is  not  material. 
Any  dispute  as  to  the  truth  of  facts,  how- 
ever, must  go  to  the  Jury."  The  same 
rule  was  substantially  declared  in  People 
v.  Clementshaw,  supra,— the  syllabus  of 
the  case  being  misleading.  The  proper 
course  for  the  court  to  pursue  in  such  a 
case  is  aptly  stated  on  the  kindred  subject 
of  malicious  prosecution  in  the  opinion  of 
this  court  rendered  by  Mr.  Justice  Harrl- 
Kon,  in  Ball  v.  Rawles,  98  Cal.  228,  28  Pac. 
Hep.  887.  Substituting  the  words  "ma- 
teriality of  testimony"  for  "probable 
cause."  the  following  langunge  from  that 
opinion  is  a  correct  statement  of  the  duty 
of  tbe  court  on  the  trial  of  a  defendant  for 
perjury:  "It  Is  necessary  for  tbe  court  in 
each  instance  to  determine  whether  tbe 
facts  that  they  [the  Jury]  may  find  from 
the  evidence  will  or  will  not  establish  that 
issue.  Neither  is  It  competent  for  tbe 
eourt  to  give  to  a  Jury  a  definition  of 
probable  cause,  and  instruct  them  to  find 
for  or  against  the  defendant,  according  as 
tbey  may  determine  tba  t  the  facts  are  with- 
in or  without  that  definition.  Such  un  in- 
struction is  only  to  leave  to  them,  in 
another  form,  the  function  of  determining 
whether  there  was  probablo  cause.  Tbe 
court  cannot  divest  Itself  of  its  duty  to  de- 
termine this  question,  however  compli- 
cated or  numerous  may  be  the  facts.  It 
most  instruct  the  Jury  upon  this  subject  in 
tbe  concrete,  and  not  in  the  abstract,  and 
must  not  leave  to  that  body  the  office  of 
determining  tbe  question,  but  must  itself 
determine  it,  and  direct  the  Jury  to  find 
its  verdict  in  accordance  with  si*ch  determi- 
nation. The  court  should  group  In  its 
instructions  the  fttcts  which  the  evidence 
tends  to  prove  and  then  Instruct  the  Jury 
that.  If  they  found  such  facts  to  be  estab- 
lished, there  was  or  was  not  probable 
cause,  as  the  case  may  be,  and  that  their 
verdict  must  be  accordingly."  These 
views  do  not  conflict  with  People  v.  Ah 
Sing,  95  Cal.  659,  30  Pac.  Rep.  797.  There 
the  manner  of  establishing  tbe  materiality 
of  evidence  was  not  before  the  court. 

It  Is  not  clear  from  the  record  whether 
or  not  appellant  makes  a  specific  objec- 
tion to  the  correctness  of  said  instruction 
No.  2.  given  by  tbe  court  on  its  own  mo- 
tion; but,  as  we  think  said  Instruction 
was  wrong,  although  tbe  method  pursued 
in  It  was  right,  and  as  the  case  may  prob- 
sbly  be  tried  again,  we  think  it  proper  to 
notice  it.  It  appears  that  on  tbe  said  trial 
of  Wong  Ark  tbe  witness  Robn  testified, 
in  substance,  that  at  the  time  the  woman 
Ooot  Que  received  tbe  mortal  wound, 
be,  the  witness,  was  about  140  yards  from 
where  she  lived;  that  he  heard  a  police 
whistle  In  the  neighborhood  of  where  she 
lived,  and  Immediately  proceeded  to  that 
place;  that  be  found  Gout  Gue  lying  in 
front  of  tbe  house,  suffering  from  a  gun- 


shot wound;  that  there  were  only  a  few 
persons  there  at  the  time;  that  another 
man,  named  Roper,  who  was  on  horse- 
. back,  appeared  at  the  scene  at  about  tbe 
same  time;  and  that  he(Rohn)  and  Roper 
carried  the  woman  Goot  Gue  into  the 
house.  Now,  the  appellant  herein,  Lent 
You, -testified,  among  other  things,  that  he 
heard  the  shot  at  the  same  time,  being  at 
another  point  near  the  place  of  shooting; 
that  he,  tbe  appellant,  and  one  Ah  Tet, 
also  went  Immediately  to  the  place,  and 
also  found  the  woman  lying  on  the  side- 
walk, shot;  that  when  he  got  there  there 
were  a  good  many  people  present,  but 
that  neither  Rohu  nor  Roper  had  come; 
that  two  other  Chinamen  carried  the 
woman  into  the  house,  and  that  Rohn 
and  Roper  did  not  carry  her  In.  The 
court,  in  said  instruction  No.  2,  instructed 
the  Jury,  in  substance,  that  said  testimony 
of  the  appellant  was  material;  and  In 
this  we  think  that  the  court  erred,  at 
least  upon  the  state  of  tbe  evidence  as  it 
then  appeared.  There  was  no  conflict  of 
testimony  and  no  Issue  as  to  tbe  fact  that 
the  woman  Goot  Gue  was  found  lying  in 
front  of  tbe  house,  wounded.  All  the  wit- 
nesses swore  to  that  fact,  and  there  was 
no  controversy  about  it.  Under  those  cir- 
cumstances, we  do  not  think  it  was  ma- 
terial to  know  who  carried  her  Into  the 
house;  nor  is  the  latter  fact  connected  in 
any  way  with  anything  that  was  ma- 
terial. If  the  witness  Rohu  had  given 
further  testimony  ubout  something  that 
was  material,  then  the  contradiction  by 
appellant  of  his  statement  that  he  carried 
tbe  woman  into  the  house  might  have 
been  material,  for  it  might  have  affected 
bis  credibility,  and  lessened  the  weight  of 
the  additional  material  evidence.  But  the 
record  does  not  show  that  at  the  first  trial 
of  Wong  Ark  the  witness  Rohn  testified 
to  any  other  fact  material  in  the  case,  and 
tbe  testimony  of  the  appellant  must  have 
been  material  at  the  time  when  it  was 
given. 

It  may  be  well  also  to  notice  the  third 
instruction  given  by  the  court  of  its  own 
motion.  It  seems  that  the  appellant  tes- 
tified that  when  be  approached  the  wo- 
man on  the  sidewalk  he  asked  her  who 
shot  her,  and  she  replied  that  she  did  not 
know;  and  it  appears  further  that  the 
witness  Bevan  testified  that  on  the  next 
day,  about  11  o'clock  A.  M.,  the  said  Goot 
Gue  told  him,  in  substance,  that  Wong 
Ark  killed  her.  The  court  told  the  Jury 
that  the  testimony  of  tbe  appellant  a* 
to  what  Goot  Gue  told  him  was  material, 
if  the  Jury  believed  that  the  statement 
made  the  next  day  by  her  to  Bevan  was 
a  dying  declaration;  at  least  that  is  the 
way  we  construe  the  Instruction.  If  the 
statement  of  Goot  Gue,  made  to  Bevan, 
was  made  under  such  circumstances  that 
It  was  admissible  as  a  dying  declaration, 
then  said  testimony  of  defendant  was 
probably  material,  because  it  might  have 
affected  in  some  degree  tbe  truth  of  the 
statement  made  by  Bevan;  but  the  court 
should  have  more  particularly  and  clear- 
ly determined  for  Itself  whether  or  not  the 
said  statement,  made  to  Bevan,  was  a~ 
dying  declaration. 

3.  We  think  the  court  erred  in  refusing 
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to  allow  appellant  to  ask  of  tbe  witness 
Ab  Lung,  on  cross-examination,  tbe  ques- 
tion :  "Who  took  you  up  to  the  district 
attorney's  office?"  although  this  error 
may  not  be  of  great  Importance.  The  sa'd 
Ah  Lung  had  testified  that  he  was  pres- 
ent, and  saw  Wong  Ark  shoot  Ooot  Gne; 
that  he  was  not  a  witness  on  the  first  trial 
of  Wong  Ark,  and  bad  told  no  person 
what  be  knew  about  the  shooting  until  he 
was  picked  up  on  the  street  during  the 
second  trial  of  Wong  Ark,  and  taken  to 
the  district  attorney's  office.  This  con- 
duct of  the  witness  was  rather  suspicious; 
and,  for  -the  purpose  of  showing  bow  he 
came  at  so  late  a  time  to  tell  wbat  be 
knew  about  the  case,  we  think  it  was 
not  improper  to  ask  him  upon  whose  sug- 
gestion he  went  to  see  the  district  attor- 
ney. The  record  does  not  disclose  any 
other  error,  and  we  do  not  deem  it  neces- 
sary to  discuss  the  other  points  made  by 
appellant*   Judgment  and  order  reversed. 


We  concur: 
ROUTTE,  J. 


DE    HAVEN,  J.;  GA- 


(4  Wyo.  56) 

STATE  ex  reL  BENNETT  v.  BARBER  et  aL, 
State  Canvassing  Board. 

STATE  ex  rel.  CHAPMAN  v.  SAME. 

(Supreme  Court  of  Wyoming.   Jan.  10,  1803.) 

Mandamus  to  State  Officers  —  Allowance  of 
Alternative  Whit  in  Vacation  bt  (Single 
Justice  of  Supreme  Court  —  State  Canvass- 
ing Boabd— Judicial  Discretion— Decision  as 
to  Official  Ketuhn  —  Countt  Canvassing 
Boabd  —  Right  of  Countt  Clerk  to  Deter- 
mine   COBBECTNESS    OF    ABSTRACT   OF  VOTE8  — 

Australian  Ballot  Law  —  Mandatory  Pro- 
visions—Certificate of  Nomination— Form. 

1.  Const,  art.  5,  §  3,  provides  that  the  juris- 
diction of  the  supreme  court  is  original  "in  quo 
warranto  and  mandamus  as  to  all  state  officers," 
and  that  each  of  the  judges  of  said  court  has 
power  to  issue  writs  of  habeas  corpus  to  any 
part  of  the  state  on  petition  by  or  on  behalf  of 
a  person  held  in  actual  custody,  and  may  make 
the  writ  returnable  before  himself,  or  before  the 
supreme  court,  or  before  the  district  court  of 
the  state  or  any  judge  thereof.  Rev.  St.  §  3077, 
provides  that  "when  the  right  to  require  the  per- 
formance of  the  act  is  clear,  and  it  is  apparent 
that  no  valid  excuse  can  be  given  for  not  per- 
forming it,  a  court  may,  in  the  first  instance, 
allow  a  peremptory  mandamus,  and  in  all  other 
cases  an  alternative  writ  must  first  be  issued  on 
the  allowance  of  the  court,  or  a  judge  thereof." 
Held,  that  such  statute,  in  so  far  as  it  authorizes 
a  single  judge  of  the  supreme  court  in  vacation 
to  allow  the  issuance  of  an  alternative  writ  of 
mandamus,  is  not  repugnant  to  the  constitution, 
since  it  merely  provides  a  method  of  procedure 
to  set  in  motion  the  original  jurisdiction  of  such 
court  in  mandamus  to  state  officers,  and  such  al- 
lowance is  not  expressly,  or  by  fair  implication, 
inhibited  by  the  constitution. 

2.  In  mandamus  proceedings  to  the  state 
board  of  canvassers,  allegations  of  facts  in  the 
petition  for  the  writ,  as  to  the  vote  and  return 
thereof  at  a  particular  precinct,  should  be  strick- 
en out,  since  the  board  can  act  only  on  the  re- 
turn made  to  it. 

3.  In  such  proceedings  the  petition  need  not 
show  that  the  canvass  by  the  state  board  was 
made  in  the  presence  of  the  governor,  as  requir- 
ed by  the  statute,  since  the  presumption  is  that 
the  officers  of  the  law  did  their  duty  in  that  re- 
spect. 

4.  The  provisions  of  the  constitution  and 


statutes  conferring  on  the  house  of  representa- 
tives the  authority  to  judge  of  the  election,  re- 
turn, and  qualifications  of  its  members  do  not 
deny  to  the  supreme  court  jurisdiction  in  man- 
damus proceedings  to  compel  the  state  canvass* 
ing  board,  in  canvassing  the  votes  for  such  mem- 
bers, to  perform  the  duties  required  of  it  by  law, 
since  the  action  of  such  board  in  canvassing  the 
votes  for  members  of  such  bouse  cannot  affect 
the  authority  of  the  latter. 

5.  The  return  of  the  vote  of  a  certain  coun- 
ty, sent  by  the  clerk  thereof  to  the  state  can- 
vassing board,  contained  two  abstracts  of  votes 
cast  in  such  counties  for  members  of  the  house 
of  representatives.  One  was  the  abstract  made 
by  the  clerk*  and  the  other  was  the  abstract 
made  against  his  protest  by  two  justices  of  the 
peace  whom  he  called  to  his  assistance  in  can- 
vassing the  vote,  as  appeared  on  the  face  there- 
of. The  clerk's  certificate  to  the  return  stated 
"that  the  foregoing  is  a  full,  true,  and  correct 
copy  of  the  abstract  of  the  returns  of  all  votes 
cast  in  said  county  for  members  of  the  state  leg- 
islature." Held,  that  the  d-_>cision  by  such  board 
as  to  which  of  such  abstracts  was  the  official 
and  legal  return  was  not  the  exercise  of  a  judi- 
cial discretion,  which  the  supreme  court  cannot 
control  by  mandamus. 

0.  Laws  1890,  p.  177,  §  137,  provides  that 
on  the  fifteenth  day  after  the  close  of  any  county 
or  general  election,  or  sooner  if  all  the  retuins 
be  received,  the  clerk  of  the  county,  taking  to 
his  assistance  two  justices  of  the  peace  of  his 
county,  (one  of  whom  shall  be  of  a  different  po- 
litical party  from  himself,  if  one  can  be  found 
in  his  county.)  shall  proceed  to  open  said  returns 
and  make  abstracts  of  the  votes.  Section  138 
provides  that  in  canvassing  the  returns  the  vote 
of  every  precinct  returned  within  15  days  after 
the  election  to  the  county  clerk  shall  be  counted, 
and  the  "canvassers"  shall  not  throw  out  the 
vote  of  any  precinct  so  returned.  Section  139 
provides  that  the  county  clerk,  immediately  aft- 
er making  out  abstracts  of  the  votes  {riven  in 
his  county,  shall  make  a  copy  of  such  abstracts, 
and  transmit  the  same  by  mail,  or  by  some  prop- 
er person,  to  the  office  of  the  secretary  of  the 
territory-    Held,  that  the  two  justices  of  the 

Eeace  and  the  clerk  constitute  a  canvassing 
oard,  the  action  of  a  majority  of  whom  is  the 
action  of  the  board. 

7.  Where  such  board  transmits  to  the  state 
canvassing  board  two  abstracts  of  the  votes  of 
the  county,  one  made  by  the  clerk  and  one  made 

|  by  the  two  justices  of  the  peace  against  his  pro- 
|  test,  both  duly  certified,  the  abstract  of  the  two 
justices  constitutes  the  official  and  legal  returns 
of  such  county  which  must  be  canvassed  by  the 
state  board. 

8.  In  proceedings  by  mandamus  to  compel 
the  state  canvassing  board  to  canvass  such  offi- 
cial returns  it  is  essential  that  it  appear  from 
the  pleadings  that  the  relators  have  a  personal 
interest  in  the  result  of  such  canvass. 

9.  The  provisions  of  the  statute  (Laws  1890, 

L168,  §  SO)  known  as  the  "Australian  Ballot 
w,"  requiring  certificates  of  nominal  ions  of 
candidates  for  office  to  be  made  and  filed  to  en- 
title the  names  of  such  candidates  to  be  printed 
on  the  official  ballot,  are  mandatory.  Groesbeek, 
C.  J.,  dissenting.  Price  v.  Lush,  (Mont.)  24  Pac. 
Rep.  749,  followed. 

10.  Where  the  petition  of  each  relator,  in 
mandamus  proceedings  against  the  state  board 
of  canvassers  to  compel  them  to  canvass  certain 
returns,  states  that  he  was  regularly  nominated 
for  a  certain  office,  that  his  nomination  was  duly 
certified  in  the  manner  required  by  law.  and  that 
the  certificates  thereof  were  duly  filed  in  the 
proper  offices,  an  answer  thereto  which  specific- 
ally denies  such  allegations,  and  alleges  that 
the  name  of  relator  was  unlawfully  printed 
on  the  official  ballots,  in  this:  that  no  certificate 
of  nomination  had  ever  been  made  or  filed  in  any 
public  office  presenting  the  name  of  relator  as  a 
candidate,  and  that  no  votes  were  cast  for  him 
in  any  other  way  than  by  placing  a  cross  oppo- 
site his  name  where  the  same  was  printed,  is 
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sufficient  to  constitute  a  defense.  Groesbsck, 
C.  J.,  dissenting. 

11.  Laws  1890,  p.  168,  §  86,  provides  that  all 
nominations  made  by  any  convention  shall  be 
certified  as  follows:  The  certificate  of  nomina- 
tion shall  contain  the  name  of  each  person  nomi- 
nated, his  residence,  business,  the  office  for 
which  he  is  named,  and  shall  designate  in  not 
more  than  five  words  the  party  or  principle  which 
such  convention  represents.  Section  85  provides 
that  a  "convention,"  within  the  meaning  of  this 
act,  is  an  organized  assemblage  of  electors  or 
delegates  representing  a  political  party.  Held, 
that  a  certificate  reciting  that  "we,  the  under- 
signed, do  hereby  certify,  that  ,  a  resident 

of  ,  whose  business  is  stockgrowing,  has 

been  nominated  for  member  of  bouse  of  repre- 
sentatives, and  that  the  convention  making  the 
nomination  is  Democratic,"  is  not  open  to  the 
objection  that  it  does  not  state  that  the  nomina- 
tion was  made  by  an  organized  assemblage  of 
electors  or  delegates  representing  a  political 
party. 

12.  It  is  not  a  valid  objection  to  such  cer- 
tificate that  it  does  not  show  when  or  where  the 
nomination  was  made,  since  the  statute  does  not 
require  that  it  shall  show  such  facts. 

13.  Such  certificate  is  not  fatally  defective 
because  it  fails  to  'show  for  what  house  of  repre- 
sentatives the  nomination  was  made,  since  it 
would  seem  that  there  could  be  no  misunder- 
standing in  regard  thereto  after  the  same  was 
filed  in  the  office  of  the  clerk  of  the  proper 
county. 

14.  Laws  1890,  p.  168,  §  86,  provides  that  the 
certificate  of  nomination  shall  be  signed  by  the 
presiding  officer  and  secretary  of  such  conven- 
tion, who  shall  add  to  their  signatures  their  re- 
spective places  of  residence,  "and  make  oath  be- 
fore an  officer  qualified  to  administer  the  same 
that  the  affiants  were  such  officers  of  such  con- 
vention or  primary  meeting,  and  that  said  cer- 
tificates, and  the  statements  therein  contained, 
are  true  to  the  best  of  their  knowledge  and  be- 
lief. A  certificate  that  such  oath  has  been  ad- 
ministered shall  be  made  and  signed  by  the 
officer  before  whom  the  same  was  taken."  Held, 
that  such  provisions,  relating  merely  to  the 
form  of  such  certificate  and  the  affidavit  there- 
to, are  directory  only. 

15.  A  certificate  of  nomination  and  the  affida- 
vits of  the  officers  of  the .  convention  thereto, 
which  are  intelligible,  and  sufficient  to  convey 
to  the  mind  of  the  inquirer  the  information  re> 

? aired  by  such  instruments,  though  defective  in 
arm,  are  not  void,  in  the  absence  of  any  pro- 
vision indicating  an  intent  by  the  legislature  that 
the  statute  prescribing  what  the  certificate 
should  contain,  and  how  it  should  be  verified,  is 
so  mandatory  that  a  formal  defect,  incapable  of 
affecting  the  regular  and  orderly  conduct  of  an 
election,  or  its  result,  should  invalidate  it. 

Original  proceedings  In  mandamus  by 
the  state  of  Wyoming,  on  the  relation  of 
8.  B.  Bennett,  against  Amos  W.  Barber, 
Charles  W.  Bardick,  and  Otto  Gramm, 
constituting  the  state  canvassing  board 
of  the  state  of  Wyoming,  and  the  state 
of  Wyoming,  on  the  relation  of  Harry  A. 
Chapman,  against  the  same  defendants, 
to  compel  the  defendants  to  canvass  cer- 
tain returns  of  the  votes  cast  for  the  re- 
lators for  members  of  the  legislature  at 
the  election  held  In  the  county  of  Carbon, 
Wyo.,  on  Tuesday,  November  8, 1892.  An 
alternative  writ  was  allowed  by  the  chief 
Justice  in  vacation,  and  at  the  final  hear- 
ing a  peremptory  writ  of  mandamus  was 
granted. 

A.  C.  Campbell  and  T.  C.  Patterson,  for 
relators.  Lacey  &  Van  Devanter  and 
Charles  N.  Potter,  Atty.  Gen.,  for  respond- 
ents. 


BARBER.  15 

On  Motion  to  Quash  the  Alternative  Writs 
of  Mandamus. 

(December  17,  1892.) 

GROESBECK,  C.  J.  The  alternative 
writs  of  mandamus  In  the  above-entitled 
causes,  presenting  substantially  the  same 
array  of  facts,  were  allowed  by  the  chief 
justice  of  this  court  during  the  recess  and 
vaca  tion  of  the  court,  and  wen*  each  made 
returnable  by  him  to  the  court  at  the  first 
day  of  Its  ensuing  adjourned  term.  On 
that  day  a  motion  to  quash  the  alterna- 
tive writ  Was  Interposed  iu  each  case,  on 
the  ground  that  a  justice  of  this  court  has 
no  power  to  allow  and  direct  to  be  is- 
sued such  writ.  These  motions,  by  agree- 
ment, were  argued  and  disposed  of  to 
gether. 

The  power  to  allow  the  writ  by  a  jus- 
tice of  this  court  is  not  expressed  in  the 
constitution  of  this  state.  The  provisions 
of  that  instrument  conferring  the  Juris- 
diction upon  the  supreme  court  is,  "orig- 
inal  Jurisdiction  in  quo  warranto  and 
mandamus  as  to  all  state  officers,  and  in 
habeas  corpus."  Each  of  the  judges  of  said 
court  has  power,  under  the  same  section 
of  the  constitution,  "to  issue  writs  of  ha- 
beas corpus  to  any  part  of  the  state, 
upon  petition  by  or  on  behalf  of  a  person 
held  in  actual  custody,  and  may  make  such 
writs  returnable  befoie  himself,  or  before 
the  supreme  court,  or  before  any  district 
court  of  the  state,  or  any  judge  theieof. " 
Const.  Wyo.  art.  5,  §  3.  The  power  and 
authority  to  issue  the  alternative  writ 
of  mandamus  by  a  member  of  this  court 
is  wholly  dependent  upon  the  following 
provision  of  the  Revised  Statutes  of  this 
state,  and  hy  implication  In  the  constitu- 
tion :  "  When  the  right  to  require  the  per- 
form a  nee  of  the  act  is  clear,  and  it  is  ap- 
parent that  no  valid  excuse  can  be  given 
for  not  performing  it,  a  court  may,  in  the 
first  instance,  allow  a  peremptory  man- 
damus; and  In  all  other  cases  an  alterna- 
tive writ  must  first  be  issued  on  the  al- 
lowance of  the  court,  or  a  judge  thereof." 
Rev.  St.  Wyo.  §  3077.  The  sections  of  the 
Code  of  Civil  Procedure  relating  to  man- 
damus were  enucted  prior  to  the  admis- 
sion of  the  state  into  the  Union,  and  be- 
fore the  constitution  took  effect  thereby, 
under  the  powers  bestowed  upon  the  su- 
preme and  district  courts  by  congres- 
sional and  legislative  enactment.  All 
laws  in  force  In  the  territory  of  Wyoming 
ut  the  time  of  the  taking  effect  of  the  con- 
stitution of  the  state,  not  repugnant  to 
the  same,  remain  in  force  until  they  expire 
by  their  own  limitation,  or  be  altered  or 
repealed  by  the  legislature.  Section  3, 
art.  21.  Const.,  (Schedule.)  The  Revised 
Statutes  of  the  territory  and  the  Session 
Laws  following  the  revision,  In  so  far  as 
they  do  not  conflict  with,  or  are  not  re- 
pugnant to,  the  provisions  of  the  consti- 
tution of  the  state,  were  by  express  legis- 
lative enactment  declared  to  be  in  full 
force  and  effect,  and  were  made  the  laws 
of  the  state,  except  so  far  as  they  may 
have  been  or  may  be  repealed,  or  amend- 
ed and  re-enaeted.  Chapter  35,  Sess. 
Laws  1890-91.  It  is  urged  that  the  pro- 
visions of  the  Code  (section  3077,  Rev.  St. 
supra)  are  repugnant  to  the  provisions 
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of tbe  constitution,  as  original  Jurisdic- 
tion bestowed  upon  tbe  supreme  court 
in  cases  of  mandamus  as  to  state  officers 
prohibits  any  of  the  Justices  or  Judges 
thereof  from  exercising  any  such  power, 
even  to  the  issuance  of  tbe  initial  writ. 
It  is  also  contended  that,  inasmuch  an 
district  courts  and  "their  Judges  "shall 
have  power  to  issue  writs  of  mandamus, 
(article  5,§  10, Const.,)  and  the  grant  of  Ju- 
dicial power  to  Judges  of  the  supreme 
court  severally  is  only  as  to  the  issuance 
of  wilts  of  habeas  corpus,  sach  Judges 
have  no  other  Judicial  power  except  as 
.  members  of  tbe  court  in  banc.  But  any 
powers  conferred  upon  a  single  Judge  of 
the  court  in  aid  of  its  original  jurisdiction 
by  statute,  not  witb  a  design  to  strip  the 
court  of  its  original  Jurisdiction,  or  to  vest 
Its  powers  In  a  single  Judge,  do  not  seem 
to  be  hostile  to  the  constitution.  The 
office  of  the  alternative  writ  of  manda- 
mus is  merely  to  apprise  the  party  to 
whom  it  runs  of  tbe  command  or  order  to 
be  obeyed,  in  case  he  or  it  chooses  to 
comply  witb  it,  and  to  notify  him  that 
be  must  allege  or  Bhow  cause  if  he  dis- 
obeys It.  It  is  in  the  position  of  a  decla- 
ration at  common  law.  This  court  can- 
not be  perpetually  in  session,  and  to 
adopt  a  strict  construction  of  our  consti- 
tution In  this  respect  would  deprive  tbe 
court  of  Its  original  Jurisdiction  in  a 
measure,  and  prevent  the  enforcement  of 
the  remedy  secured  by  the  writ  in  the 
vacation  or  recess  of  the  court.  At  such 
times,  under  such  an  interpretation  of  tbe 
constitution,  the  Jurisdiction  of  this  court 
could  not  be  Invoked,  unless  there  is  some 
method  prescribed  to  secure  a  footing  in 
this  tribunal  so  that  it  may  exercise  its 
original  Jurisdiction  in  mandamus  as  to 
state  officers.  Tbe  people  of  a  state,  in 
framing  their  constitution,  committed  to 
tbe  legislature  the  whole  lawmaking 
power  of  the  state  which  they  did  not  ex- 
pressly or  Impliedly  withhold.  Plenary 
power  In  the  legislature  is  the  rule  for  all 
purposes  of  civil  government,  and  a  pro- 
hibition to  exercise  a  particular  power  is 
an  exception.  It  has  never  been  ques- 
tioned that  American  legislatures  have 
the  same  unlimited  power  in  regard  to 
legislation  which  resides  in  the  British 
parliament,  except  when  they  are  re- 
strained by  written  constitutions.  Cool- 
ey.  Const.  Lira.  pp.  88,  89,  and  cases  there 
cited.  The  power  may  not  be  expressly 
Inhibited,  but  may  be  implied  from  the 
frame  of  government,  tbe  grant  of  legis- 
lative authority,  the  organization  of  the 
Judicial  power,  the  creation  of  courts  of 
Justice,  which  create  implied  limitations 
upon  the  lawmaking  power  as  sweeplnic 
as  though  a  negative  were  expressed  in 
each  instance;  but  independently  of  these 
restraints,  express  or  implied,  every  sub- 
ject within  the  scope  of  civil  government 
is  liable  to  be  dealt  with  by  the  legisla- 
ture. Id.  Thestatute  prescribes  a  method 
of  procedure  by  which  mandamus  pro- 
ceedings may  be  directly  brought  into 
this  court,  and  this  aids,  and  does  not  de- 
stroy, its  original  jurisdiction,  although 
this  proceeding  in  its  inception  may  be  set 
in  motion  by  a  single  judge  ns  well  as  the 
court  itself.   Such  Justice  or  judge  cannot 


determine  any  matter  belonging  to  the 
court  oxcept  in  cases  of  habeas  corpus, 
and  tbe  legislature  can  confer  no  power 
upon  a  member  of  tbe  court  that  would 
erect  a  new  tribunal  unknown  to  the  con- 
stitution and  antagonistic  to  it,  or  that 
would  place  him  in  such  a  position  that 
would  in  effect  usurp  tbe  constitutional 
functions,  powers,  or  duties  of  the  court 
of  which  he  is  a  member.  The  statute 
does  not  attempt  to  confer  such  powers 
or  duties,  as  he  Is  required  or  permitted 
to  issue  tbe  alternative  writ  only.  It 
goes  no  further,  and  does  not  confer  the 
additional  power  of  hearing  and  deter- 
mining the  cause  or  proceeding,  or  of  is- 
suing the  flual  and  peremptory  writ. 

We  have  examined  with  much  care  tbe 
case  of  In  re  Garvey,  7  Colo.  602,  4  Pac. 
Rep.  758,  where  it  was  held  that  under  the 
power  conferred  by  the  constitution  of 
that  state  upon  its  supreme  court  "  to  is- 
sue writs  of  habeas  corpus,  mandamus, 
quo  warranto,  certiorari,  Injunction,  and 
other  original  and  remedial  writs,  with 
authority  to  bear  and  determine  tbe  same, " 
this  clause  by  clear  impliction  forhade 
the  exercise  of  such  authority  by  the  jus- 
tices of  such  court  out  of  term.  Our  con- 
stitution differs  somewhat  from  the  Colo- 
rado constitution  iu  this  respect,  as  the 
Jurisdiction  conferred  by  the  former  is 
"original  jurisdiction  in  quo  warranto 
and  mandamus  as  to  all  state  officers," 
but  the  principle  Involved  is  much  the 
same.  Thestatute  in  Colorado  conferred 
this  authority  to  issue  writs  of  habeas 
corpus  upon  the  several  judges  of  the  su- 
preme court,  and  it  was  held  repugnant 
to  the  constitution  "chiefly  because  the 
enumeration  by  the  constitution  of  certain 
powers  to  be  exercised  by  the  court,  and 
other  language  contained  in  that  inntru- 
meat,  by  clear  implication  forbids  the  ex- 
ercise of  such  authority  by  the  justices  out 
of  term."  The  case  of  Ex  parte  Bollman, 
4  Cranch,  75,  is  referred  to  in  the  opinion, 
and  it  is  therein  stated  that  In  the  case 
cited,  "under  a  statute  giving  the  right  to 
justices  of  the  supreme  court  of  the  United 
States  to  issue  the  writ,  but  not  to  the 
court,  it  was  held  (Johnson,  J.,  dissent- 
ing) that  the  court  might  do  so  If  in  tbe 
exercise  of  its  appellate  powers;  but  that 
the  converse  of  this  proposition  would  le- 
gally follow  is  fur  from  conclusive. "  This 
reference  Is  most  unfortunate,  as  an  ex- 
amination of  the  opinion  of  the  majority 
of  the  court  by  Mr.  Chief  Justice  Marshall 
will  show.  In  the  course  of  the  opinion  In 
that  case  It  was  held  that  the  court  might 
Issue  such  a  writ  In  the  exercise  of  its  ap- 
pellate and  revisory  jurisdiction  under  the 
judiciary  act  of  17S5J,  which  also  conferred 
the  power  to  grant  writs  of  habeas  corpus 
on  "either  of  the  justices  of  the  supreme 
court,  ,as  well  as  judges  of  the  district 
courts."  That  this  grant  to  the  justices 
of  the  supremecourt  was  a  grant  of  power 
that  was  constitutional  was  not  doubted. 
It  is  said  therein:  "It  has  been  argued 
that  congress  could  never  intend  to  give  a 
power  of  this  kind  to  one  of  the  Judges  of 
this  court,  which  is  refused  to  all  of  them 
when  assembled.  There  is  much  force  in 
this  argument,"  etc.  Again:  "Whatever 
motives  might  induce  the  legislature  to 
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withhold  from  the  supreme  court  the 
power  to  award  the  great  writ  of  habeas 
corpus,  there  could  be  none  which  would 
Induce  them  to  withhold  it  from  every 
court  of  the  United  States;  and  as  it  is 
granted  to  all  in  the  same  sen tence,  and 
by  the  same  words,  the  sound  construction 
would  seem  to  be  that  the  first  sentence 
vests  this  power  in  all  the  courts  of  the 
United  States;  but,  as  those  courts  are  not 
always  in  session,  tbesecond  sentence  vests 
it  in  every  Justice  and  Judge  of  the  United 
States."  Johnson,  J.,  says  in  bis  dissent- 
ing opinion :  "  Let  it  be  remembered  that 
I  am  not  disputing  the  power  of  individ- 
ual Judges  who  compose  thts  court  to  is- 
sue the  writ  of  -habeas  corpus."  But  the 
supreme  court  of  the  United  States  held 
that  the  statute  did  give  the  right  to 
the  court,  as  well  as  to  the  Justices  there- 
of, to  issue  the  writ;  exactly  contrary  to 
the  statement  made  in  Re  Garvey.  The 
federal  supreme  court  has  always  held 
that  It  could  review  the  proceedings  of  an 
inferior  court  in  the  exercise  of  its  appel- 
late and  revisory  Jurisdiction  by  habeas 
corpus  to  inquire  into  the  Jurisdiction  of 
an  inferior  tribunal,  and  the  legality  of  the 
sentence  or  Judgment.  It  is  not  necessary 
to  cite  any  of  these  cases,  as  their  name  is 
legion,  and  the  practice  of  the  court  is  well 
known  from  a  multitude  of  cases.  The  de- 
cision of  the  Colorado  case  on  the  point 
in  question  concludes  as  follows:  "And 
considering  the  language  of  our  own  con- 
stitution touching  the  question,  and  also 
the  nature,  objects,  and  prime  functions  of 
our  supreme  court,  we  conclude  that  the 
Justices  thereof,  acting  singly  or  out  of 
term,  are  without  constitutional  author- 
ity to  issue  certain  writs  enumerated  in 
the  constitutional  provision  referred  to, 
or  to  bear  or  determine  matters  arising 
thereon."  The  power  conferred  by  the 
Colorado  constitution,  as  it  then  read,  up- 
on the  supreme  court  of  that  state,  was 
to  issue  writs  of  habeas  corpus,  etc.,  with 
authority  to  hearand  determine  thesame. 
Undoubtedly,  under  this  grant  of  Jurisdic- 
tion, a  single  Justice  of  that  court  could 
not  "hear  and  determine"  a  writ  of  habeas 
corpus,  but  it  is  not  clear  that  he  could 
not  issue  the  writ,  and  make  it  returnable 
before  the  court. 

It  was  held  In  Ex  parte  Clarke.  100  U.  S. 
402,  that  the  supreme  court  of  the  United 
States  could  proceed  upon  a  writ  of  ha- 
beas corpus  which  was  originally  pre- 
sented to  a  Justice  of  that  court,  and  was 
postponed  and  referred  by  him  to  the 
court  for  its  determination, on  the  grouud 
that  such  action  of  a  single  Justice  of  the 
court  was  essential  to  the  Jurisdiction  of 
the  court;  and  that  case  was  distin- 
guished from  Kaine's  Case.  14  How.  108, 
where  the  court  would  not  act  on  a  writ 
issued  by  Mr.  Justice  Nelson,  as  the  writ 
bad  been  issued  by  him  by  virtue  of  his 
original  Jurisdiction,  although  the  court 
was  of  the  opinion  that  it  could  issue  a 
new  writ  In  virtue  of  its  own  appellate  Ju- 
risdiction, and  would  do  so  if  the  case  re- 
quired it.  If  a  Justice  of  the  supreme 
court  of  the  United  States  could  issue  a 
writ  making  it  returnable  to  his  court,  in 
aid  of  its  appellate  or  revisory  Jurisdic- 
tion, and  as  ensential  to  that  Jurisdiction, 
v.32P.no.l— 2 


it  seems  that  a  Justice  of  this  court  could 
issue  a  writ  in  like  manner  returnable  to 
the  court  of  which  he  is  a  member,  as  es- 
sential to  its  original  Jurisdiction.  The 
constitution  of  Missouri  (article  6,  §  3) 
provides  that  "the  supreme  court  shall 
have  a  general  superintending  control 
over  all  inferior  courts.  It  shall  have 
power  to  issue  writs  of  habeas  corpus, 
mandamus,  quo  warranto, certiorari,  and 
other  original  remedial  writs,  and  to  hear 
and  determine  the  same."  This  section 
was  passed  upon  by  the  supreme  court  of 
that  state  in  the  following  language: 
"The  alternative  writ  of  mandamus  was 
issued  by  a  member  of  this  court  in  vaca- 
tion, returnable  to  this  term.  A  motion 
based  on  that  ground  has  been  filed  to 
quash  the  writ.  The  statute  authorizes  a 
Judge  of  this  court  to  issue  such  a  writ  in 
vacation.  Rev.  St.  §  3254.  This  statu- 
tory provision  does  not  Impinge  upon  sec- 
tion 3  of  article  6  of  our  state  constitu- 
tion. If,  however,  such  a  writ  should  be 
Issued  in  the  manner  as  aforesaid,  and  the 
judges  of  this  court  should  determine  that 
it  had  been  improvidently  issued,  this 
might  result  in  the  writ  being  quashed; 
but  this  result  would  not  follow  merely 
because  the  writ  was  issued  In  vacation. 
The  motion  to  quash  in  this  instance  is 
therefore  denied."  State  v.  Weeks,  93  Mo. 
501,  6  S.  W.  Rep.  266.  See  State  v.  Rom- 
bauer,  104  Mo.  619, 15  S.  W.  Rep.  850,  and 
16  S.  W.  Rep.  502.  In  the  Missouri  consti- 
tution the  power  to  issue  the  writ  of  man- 
damus is  lodged  in  the  supreme  court,  yet 
a  statute  providing  that  a  member  of  the 
court  could  issue  the  alternative  writ  was 
held  not  to  violate  that  provision.  The 
same  ruling  would  apply  as  to  the  power 
to  issue  the  writ  of  habeas  corpus  by  a 
single  member  of  the  court,  returnable  be- 
fore the  full  bench.  We  think  that  the 
Missouri  case  is  much  stronger  and  more 
directly  in  point  than  the  Colorado  case. 
Under  our  statute  a  single  justice  of  this 
court,  as  well  as  the  court  itself,  may  hear 
an  application  for  a  writ  of  error  in  a 
criminal  cause  and  allow  the  same,  and 
he  may  order  a  suspension  of  the  execu- 
tion of  a  sentence  of  the  court  appealed 
from,  even  in  a  capital  case,  until  the 
writ  of  error  Is  heard  and  determined  by 
the  supreme  court.  Sections  3354-3356, 
Rev.  St.  Wyo.  It  certainly  will  not  be 
contended  that thesestatutory  provisions, 
so  essential  to  the  right  of  the  accused,  in 
bestowing  this  necessary  power  upon 
a  judge  of  this  court,  are  repugnant  lo 
the  constitution  of  this  state,  because 
that  instrument  confers  upon  the  su- 
preme court  appellate  jurisdiction  in  both 
civil  nud  criminal  causes,  and  a  general  su- 
perintending control  over  all  inferior 
courts,  under  such  rules  and  regulations 
as  may  be  prescribed  by  law,  and  does 
not  lu  express  terms  give  any  judge  of 
that  court  any  Judicial  power  except  to 
issue  writs  of  habeas  corpus  returnable 
before  himself  or  this  court,  or  any  dis- 
trict court  or  judge  thereof.  It  seems  that 
such  powers  bestowed  upon  a  single  judge 
of  the  court  of  last  resort  by  stntute  is  es- 
sential to  the  preservation  of,  and  inci- 
dent to,  its  appellate  jurisdiction.  So,  in 
the  case  of  the  statute  providing  that  the 
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alternative  writ  of  mandamus  may  be  al- 
lowed by  a  single  judge  of  the  court,  as  a 
means  of  procedure  in  vacation  or  recess 
of  the  court  to  bring  the  case  before  the 
court,  it  does  not  destroy  or  impair  the 
original  Jurisdiction  of  the  supreme  court 
in  such  cases,  but  invokes  it  in  the  only 
manner  it  can  be  invoked  when  the  court 
is  not  in  session.  It  is  true  that  the  writer 
of  this  opinion  has  heretofore  entertained 
a  different  view  from  that  expressed  here- 
in, and  refused  in  one  instance  to  allow 
the  alternative  writ,  stating  as  one  ground 
of  refusal  that  such  a  writ  could  not  be  is- 
sued In  vacation;  but  the  writ  was  refused 
on  another  ground,  which  wasconclusive, 
and  that  was  that  the  writ  prayed  for 
would  run  to  one  not  a  state  officer.  To 
sustain  such  a  position  as  to  right  to  al- 
low the  writ  in  vacation  where  this  court 
has  original  jurisdiction,  taken,  as  it  was, 
on  an  application  made  by  mail  to  the 
clerk,  and  qot  personally  to  any  member 
of  this  court,  and  without  the  benefit  of 
the  assistance  of  counsel  in  the  case,  or 
time  for  a  full  examination  of  the  authori- 
ties, would  have  but  the  merit  of  cou- 
sistenoy. 

On  the  ground  that  the  allowance  of  the 
alternative  writ  is  merely  a  method  of 
procedure  to  set  in  motion  the  original 
jurisdiction  of  this  court  in  mandamus  to 
state  officers,  and  is  not  expressly  or  by 
fair  implication  inhibited  by  the  constitu- 
tion, we  hold  that  such  a  writ  may  be  al- 
lowed by  a  justice  of  this  court  in  vaca- 
tion, or  in  the  recess  of  the  court.  The 
only  express  Inhibition  upon  the  legisla- 
ture as  to  the  imposition  of  judicial  duties 
upon  this  court  or  any  member  thereof  is 
found  in  section  16  of  article  5  of  the  state 
constitution.  It  is  as  follows:  "No  duties 
shall  be  imposed  bylaw  upon  the  supreme 
court,  or  any  of  the  judges  thereof,  except 
such  as  are  judicial,"  etc.  This  might  nec- 
essarily imply  that  some  judicial  duties 
might  be  imposed  by  statute  upon  the 
Judges  of  this  court,  as  well  as  upon  the 
court  itself.  Certainly  this  could  be  done 
where  such  duties  would  not  exclude,  in- 
terfere with,  or  absorb  any  of  the  func- 
tions of  the  court.  The  issuance  of  the 
alternative  writ  of  mandamus  is  not  such 
a  case.  The  motions  to  quash  are  over- 
ruled. 

CON  A  WAY  and  MERRELL,  J  J.,  concur. 

On  Motion  to  Strike  Out  Certain  Allega- 
tions in  the  Petitions  and  to  Make  the 
Petitions  More  Definite  and  Certain. 

(Dec.  27,  1892.) 

CONAWAY,  J.  A  motion  was  inter- 
posed by  defendants  to  strike  out  certain 
portions  of  the  petition  in  each  of  these 
causes.  These  are  allegations  of  fact  as 
to  the  vote  and  return  of  the  vote  at 
Hanna  polling  precinct,  and  the  action 
of  the  state  board  of  canvassers  there- 
on. The  state  board  of  canvassers  can  act 
only  on  the  return  made  to  it  by  the  coun- 
ty clerk.  The  inquiry  in  this  court  is  di- 
rected to  two  leading  points:  (1)  Has 
this  court  jurisdiction  to  control  the  ac- 
tion of  the  state  board  of  canvassers,  and 
correct  it  if  erroneous?  (2)  Was  the  ac- 
tion of  thestate  board  erroneous  upon  the 


return  as  presented  ?  We  have  endeavored 
to  purge  the  record  of  matter  not  perti- 
nent to  either  of  these  inquiiles.  The  pro- 
priety of  doing  so  is  quite  apparent.  If 
such  matter  were  allowed  to  remain  in  the 
petition,  and  were  denied  by  the  defend- 
ants, it  would  devolve  upon  both  parties, 
as  a  matter  of  necessity,  to  prepare  for 
trial  upon  these  irrelevant  issues;  and  a 
demurrer^ would  involve  the  admission  of 
the  truth  of  Irrelevant  matters  of  fact,  to 
the  effect  of  which  there  might  well  he 
doubt.  Neither  court  nor  counsel  should 
be  employed  in  the  consideration  of  such 
matters.  Another  motion  has  been  pre- 
sented to  require  relators  to  make  their 
petitions  more  definite  and  certain.  The 
law  requires  the  canvass  by  the  state  can- 
vassing board  to  be  made  in  the  presence 
of  the  governor.  The  ground  of  the  mo- 
tion is  that  the  petition  should  show  this 
fact.  We  think  this  is  not  necessary.  The 
presumption  is  that  these  officers  of  the 
law  did  thsir  duty,  and  observed  the  re- 
quirements of  the  statute  in  their  official 
action.  It  is  not  necessary  to  allege  and 
show  affirmatively  matters  of  fact  which 
the  la  w  presumes  from  other  facts  which 
are  alleged.  Sections  2477,  3083,  Rev.  St. 
Wyo.,  (Code  Civil  Proc.)  The  motion  to 
strike  out  is  sustained  as  to  paragraphs 
1,  2,  and  5,  as  indicated  by  counsel,  and 
overruled  as  to  paragraphs  marked  3  and 

4.  The  motion  to  make  the  petition  more 
definite  and  certain  is  overruled  in  each 
case. 

GROESBECK,  C.  J.,  and  MERRELL,  J., 
concur. 

On  Demurrer  to  Petitions  and  Alternative 
Writs  of  Mandamus. 

(Dec.  27,  1892.) 

CONAWAY,  J.  The  petitions  for  manda- 
mus in  these  cases  set  forth  in  ex  ten  so, 
with  various  matters  of  inducement  and 
explanation,  an  instrument  of  writing 
over  the  certificate  of  the  county  clerk  of 
Carbon  county,  entitled:  "Abstract  of 
votes  cast  for  members  of  the  state  legis- 
lature at  a  general  election  held  in  the 
county  of  Carbon,  in  the  state  of  Wyom- 
ing, on  Tuesday, the  eighth  day  of  Novem- 
ber, A.  D.  1892. "  The  portlous  of  this  in- 
strument necessary  to  an  understanding 
of  the  demurrers  are  as  follows:  "Be  it  re- 
membered, that  on  the  23d  day  of  Novem- 
ber, A.  D.  1892,  being  the  fifteenth  day  after 
the  close  of  said  election,  S.  B.  Rous,  coun- 
ty clerk  of  suld  county,  taking  to  his  as- 
sistance Charles  P.  Hill  and  William  E. 
Til  ton,  two  justices  of  the  peace  of  said 
county,  (the  said  Charles  P.  Hill  being  of 
a  different  political  party  from  the  said  B. 

5.  Ross.)  did  proceed  to  open  the  returns 
of  said  election,  and  to  make  abstracts  of 
the  votes  cast  at  said  election  as  shown 
by  said  returns,  and,  continuing  the  same 
from  time  to  time  until  the  29th  day  of  No- 
vember, A.  D.  1892,  did  complete  the  same, 
and  did  make  the  following  abstract  of 
votescastfor  members  Of  the  state  legisla- 
ture, to  wit:  •  *  •  S.  B.  Bennett  re- 
ceived eight  hundred  and  thirty  votes  for 
the  office  of  member  of  the  bouse  of  repre- 
sentatives from  the  county  of  Carbon,  to 
wit,  the  territory  embraced  in  the  coun- 
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tlee  of  Carbon  and  Natrona,  state  of  Wyom- 
ing. •  •■  •  Harry  A.  Chapman  received 
eight  hundred  and  twenty-two  votes  for 
the  office  of  member  of  the  house  of  rep- 
resentatives from  the  county  of  Carbon, 
to  wit,  the  territory  embraced  within  the 
counties  of  Carbon  and  Natrona,  state  of 
Wyoming.  *  *  *  And  be  it  also  remem- 
bered, that  the  said  justices  of  the  peace, 
differing  from  the  said  county  clerk,  did, 
over  the  objection  and  against  the  protest 
of  the  said  county  clerk,  count  what  the 
said  justices  of  the  peace  held  to  be  the  re- 
turns from  election  district  number  six, 
Hanna  polling  precinct  number  one,  in 
said  county,  which  were  held  by  said  coun- 
ty clerk  to  be  no  returns  and  unautbenti- 
cated,  and  as  wholly  falling  to  show  that 
they  were  the  returns  of  any  election  held 
in  any  precinct  in  said  county;  and  the 
said  two  justices  of  the  peace,  over  the  ob- 
jection and  against  the  protest  of  the  said 
county  clerk,  as  aforesaid,  did  make  the 
following  abstract  of  votes  cast  for  mem- 
bers of  the  state  legislature,  to  wit:  •  *  • 
S.  B.  Bennett  received  nine  hundred  and 
seventy-tme  votes  for  the  office  of  member 
of  the  house  of  representatives  from  the 
county  of  Carbon,  to  wit,  the  territory 
embraced  within  the  counties  of  Carbon 
and  Natrona,  state  of  Wyoming.  Harry 
A.  Chapman  received  nine  hundred  and 
sixty  votes  for  the  office  of  member  of  the 
bouse  of  representatives  from  the  county 
of  Carbon,  to  wit,  the  territory  embraced 
within  the  counties  of  Carbon  and  Na- 
trona, state  of  Wyoming.  •  •  These 
two  abstracts  of  votes  appear  in  a  single 
paper  over  the  official  certificate  of  the 
county  clerk.  Defendants,  constituting 
the  state  canvassing  board,  counted  the 
abstract  made  by  the  county  clerk  as  the 
official  return  of  the  vote  of  Carbon  coun- 
ty. Such  count  results  in  the  defeat  of  re- 
lators. Relators  claim  that  the  abstract 
made  by  the  two  justices  of  the  peace  is 
the  actual  legal  official  return  of  the  vote 
of  Carbon  county.  If  counted  as  such  It 
results  In  their  election.  They  ask  the 
writ  of  mandamus  of  this  court  compelling 
the  state  board  of  canvassers  to  so  count 
this  abstract. 

Defendants  demur,  in  each  case,  on  the 
following  grounds:  (1)  The  said  petition 
and  the  said  alternative  writ  do  not  set 
forth  any  circumstances  which  render  it 
necessary  or  proper  that  a  writ  of  man- 
damus should  issue  originally  from  this 
court.  (2)  It  appears  upon  the  face  of 
the  said  petition  and  the  said  alternative 
writ  that  this  court  has  no  jurisdiction  of 
the  Bubject  of  this  action.  (3)  Neither 
the  said  petition  nor  the  said  alternative 
writ  states  facts  sufficient  to  constitute 
a  cause  of  action.  (4)  Neither  the  said 
petition  nor  the  said  alternative  writ 
states  facts  sufficient  to  entitle  the  plain- 
tiff to  the  relief  prayed  for,  or  to  any  re- 
lief. 

The  first  objection  is  merely  formal, 
and  is  waived  as  tendinis  to  delay  in  pre- 
senting an  amended  petition;  all  parties 
desiring  an  early  decision. 

The  second  objection,  which  is  to  the 
jurisdiction.  Is  founded  upon  constitution- 
al and  statutory  provisions  to  the  effect 
that  each  house  shall  judge  of  theelections, 


returns,  and  qualifications  of  Its  own  mem- 
bers. It  is  urged  that  this  action  is,  in 
effect,  to  determine  the  election  or  mem- 
bers of  the  house  of  representatives,  and 
so  Interfere  with  the  constitutional  pre- 
rogative of  the  said  house  to  judge  of  the 
election  of  its  members.  If  the  effect  of 
the  decision  of  this  cause  could  be  as  ex- 
tensive in  its  scope  as  have  been  some  of 
the  discussions  of  counsel,  this  objection 
might  be  valid.  In  connection  with  vig- 
orous strictures  upon  political  methods, 
the  courts  have  been  mentioned  as  the 
last  bulwark  of  the  rights  of  the  people. 
This  is  a  high  compliment  to  the  courts, 
and  one  which  they  should  endeavor  to 
deserve.  But  in  cases  like  the  present  it 
is  hardly  appropriate.  In  such  cases  the 
courts  are  not  the  last  or  the  principal 
bulwark  of  the  rights  of  the  people  in 
choosing  their  representatives.  The  final 
and  plenary  jurisdiction  upon  which  the 
people  must  rely  in  the  last  resort  in  such 
casea  is  that  of  the  house  of  representa- 
tives itself;  and  courts  will  not  entertain 
the  idea  that  other  tribunals, in  which  the 
constitution  and  the  laws  have  vested 
some  small  portion  of  judicial  oower, 
will  not  exercise  such  power  with  as  much 
wisdom  and  justice  as  could  the  courts. 
But  the  decision  of  this  cause  can  affect 
only  the  action  of  the  state  board  of  can- 
vassers. The  action  of  the  state  board  of 
canvassers,  whather  directed  by  the  court 
or  not.  cannot  affect  the  authority  of  the 
house  of  representatives.  The  second 
ground  of  demurrer  is  not  well  taken. 

The  third  and  fourth  grounds  of  demur- 
rer are  similar  in  their  nature,  and  may 
be  considered  together.  These  grounds  of 
demurrer  are  that  the  facts  stated  are  uot 
sufficient  to  constitute  a  cause  of  action, 
or  to  entitle  relators  to  the  relief  prayed 
for,  or  any  relief.  The  constitution  of  the 
state  of  Wyoming  confers  upon  the  su- 
preme court  of  the  state  original  jurisdic- 
tion in  mandamus  as  to  all  state  officers. 
The  statute  defining  and  regulating  the 
procedure  in  mandamus  defines  mandamus 
as  "a  writ  issued  in  the  name  of  the  terri- 
tory to  an  inferior  tribunal,  a  corpora- 
tion, board,  or  person,  commanding  the 
performance  of  an  act  which  the  law  spe- 
cifically enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station."  Rev.  St.  § 
3078.  This  statute  enacted  for  the  territo- 
ry is  continued  in  force  in  the  state,  it  not 
being  repugnant  to  any  provision  of  the 
constitution.  The  law  specially  enjoins  it 
upon  the  defendants,  as  a  duty  resulting 
from  their  office,  within  30  days  after  the 
election,  and  sooner  if  all  the  returns  be 
received,  to  proceed  in  the  presence  of  the 
governor  to  canvass  the  vote  for  all  mem- 
bers o!  council  and  house  of  representa- 
tives. Sess.  Laws,  1890,  p.  178,  §141.  Their 
only  means  of  determining  what  Is  the 
vote  for  members  of  the  house  of  repre- 
sentatives  are  the  returns.  It  is  clearly 
their  duty  to  canvass  the  entire  vote  as 
shown  by  these  returns.  If  they  refuse  or 
fail  to  do  this,  it  is  not  questioned  that 
mandamus  will  He  to  compel  them.  The 
contention  of  defendants  is  that  they  have 
canvassed  the  entire  vote  of  Carbon  coun- 
ty as  shown  by  the  official  return.  The 
difficulty  in  the  case  arises  from  the  fact 
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that  the  document  sent  up  by  the  county 
clerk  contains  copies  of  two  abstracts 
showing  different  results.  One  was  made 
by  himself,  without  the  concurrence  of  ei- 
ther of  the  two  Justices  of  the  peace  whom 
he  had  called  to  his  assistance.  The  other 
was  made  by  the  two  justices,  over  his 
objection  and  against  his  protest.  His 
official  certificate  is  "  that  the  foregoing 
Is  a  full,  true,  and  correct  copy  of  the  ab- 
stract of  the  returns  of  all  votes  cast  in 
said  county  fbr  members  of  the  state  leg- 
islature. It  does  not  specify  which  is  the 
full,  true,  and  correct  copy  of  the  returns 
of  all  votes  cast  In  said  county  for  mem- 
bers of  the  state  legislature.  It  was  evi- 
dently intended  to  put  the  state  canvass- 
ing board  in  possession  of  the  facts  of  the 
Carbon  county  canvass,  leaving  it  fortbat 
board  to  determine  which  canvass  and 
which  abstract  was  official  and  legal.  It 
In  effect  does  this.  The  state  board  was 
under  the  necessity  of  deciding  this  ques- 
tion. It  did  decide  it,  and  it  is  claimed 
thut  such  decision  was  the  exercise  of  a 
discretion  which  cannot  be  controlled  by 
mandamus.  Our  statute  provides  that 
this  writ  cannot  control  judicial  discretion. 
It  would  seem  that  the  discretion  exer- 
cised by  canvassing  boards  in  determining 
questions  of  this  nature  Is  not  a  judicial 
discretion,  and  that,  if  they  decide  erro- 
neously, their  decision  may  be  corrected 
by  mandamus.  State  v.  Secretary  or 
State,  32  La.  Ann.  579;  People  v.  Hilllard, 
29  111.413;  Simon  v.  Durham,  10  Or.  52; 
State  v.  Garesche,  65  Mo.  481);  O'Ferrall  v. 
Colby,  2  Minn.  180,  (Gil.  148;)  Brower  v. 
O'Brien,  2  Ind.  423;  State  v.  Board  of 
State  Canvassers,  36  Wis.  498;  Luce  v. 
Mayhew,  13  Gray,  83;  State  v.  Connty 
Judge, 7  Iowa,  186,201 ;  Ingeraon  v.  Berry, 
14 Ohio  St.  324;  Coll  v.  City  Board,  (Mich.) 
47  N.  W.  Rep.  227;  State  v.  Bailey,  7  Iowa, 
390;  Ellis  v.  County  Com'rs,  2  Gray,  370; 
State  v.  Dinsroore,  5  Neb.  145;  State  v.  Wil- 
son, 24  Neb.  139,  88  N.  W.  Rep.  31 ;  Morgan 
v.Board,  24  Kan. 71;  In  re  Strong,  20  Pick. 
484;  Clark  v.  Board,  126  Mass.  2*2;  John- 
ston v. State,  (Ind.  Sup.)  27  N.  E.  Rep. 422; 
Kbler  v.  Cameron,  39  Ind.  488;  Moore  v. 
Kessler,  59  Ind.  152;  Slate  v.  Gibbs.13  Fla. 
55:  People  v.  Schielleln,  95  N.  Y.  124;  State 
v.  Peacock,  15  Neb.  442, 19  N.  W.  Rep.  685; 
People  v.  Nordheim,  99  111.  563;  Hagerty  v. 
Arnold,  13  Kan.  367.  The  case  of  A r berry 
v.  Beavers,  6  Tex.  457,  Is  cited  to  the  con- 
trary. In  that  case  special  powers  were 
conferred  by  statute  upon  the  canvasser, 
different  from  the  powers  of  ordinary  can- 
vassing officers  or  boards 

We  now  come  to  the  principal  question 
in  the  case:  Did  the  defendants  err  In  ac- 
cepting and  canvassing  the  copy  of  the 
abstract  made  by  the  county  clerk  of  Car- 
bon county  as  the  return  of  the  vote  of 
that  connty,  and  In  rejecting  the  copy  of 
the  abstract  made  by  the  two  justices  of 
the  peace  whom  he  had  called  to  his  as- 
sistance? This,  under  our  statutes,  is  a 
question  of  no  little  difficulty.  Unaided  by 
respectable  authorities,  we  would  ap- 
proach a  decision  with  hesitation  and  diffi- 
dence. In  the  result  which  we  have 
reached  we  are  aided  and  guided  by  con- 
current authorities  of  great  weight  and  of 
the  highest  respectability.  The  law  under 


which  the  two  conflicting  abstracts  in 
question  were  made  provides  that  on  the 
fifteenth  day  after  the  close  of  any  county 
or  general  election,  or  sooner  if  all  the  re- 
turns be  received,  the  clerk  of  the  county, 
taking  to  his  assistance  two  justices  of 
the  peace  of  his  county,  (one  of  whom- 
shall  be  of  a  different  political  party  from 
himself,  if  one  can  be  found  in  his  county,) 
shall  proceed  to  open  said  returns  and 
make  abstracts  of  the  votes.  Sess.  Laws 
1890,  p.  177,  §  137.  What  Is  the  nature  of 
the  assistance  to  be  rendered  by  these  jus- 
tices of  the  peace  ?  Is  it  merely  by  their 
presence  to  enable  the  clerk  to  open  the 
returns  and  make  abstracts  or  the  votes 
as  sole  canvasser,  or  do  they,  with  the 
clerk,  constitute  a  board  of  canvassers 
which  can  act  by  a  majority  of  its  mem- 
bers? The  following  section  (138)  pro- 
vides that  "in  canvassing  the  returns  the 
vote  of  every  precinct  returned  within  fif- 
teen days  after  the  election  to  the  county 
clerk  shall  be  counted,  and  the  canvassers 
shall  not  throw  out  the  vote  of  any  pre- 
cinct so  returned."  Who  are  the  canvass- 
ers  who,  but  for  this  provision,  might 
throw  out  a  precinct?  The  next  section 
(139)  provides  that  the  county  clerk,  im- 
mediately after  making  out  abstracts  of 
the  votes  given  in  his  county,  shall  make 
a  copy  of  such  abstract,  and  transmit  the 
same  by  mail,  or  by  some  proper  person, 
to  the  office  of  the  secretary  of  the  terri- 
tory. A  copy  of  what  abstract  should 
he  so  transmit, — an  abstract  made  by 
himself  and  by  his  own  sole  authority,  or 
one  made  by  authority  of  a  board  of  can- 
vassers consisting  of  himself  and  the  two 
justices  of  the  peace  called  to  bis  assist- 
ance? It  is  primarily  necessary  to  deter- 
mine the  character  in  which  the  two  jus- 
tices of  the  peace  appear,— whether  as 
canvassers  or  members  of  a  canvassing 
board,  or  merely  as  attendants  upon  the 
county  clerk,  acting  as  sole  canvasser. 

The  cases  of  O'Ferrall  v.  Colby  and  Bry- 
ant v.  Uolby,  2  Minn.  180.  (Gil.  148.)  were 
decided  under  a  Btatute  requiring  theclerk 
or  the  board  of  supervisors,  taking  to  his 
assistance  two  justices  of  the  peace  of  the 
county,  to  proceed  to  open  the  returns  and 
make  abstracts  of  the  votes.  It  appeared 
from  the  pleadings  that  in  the  canvass  so 
made  the  return  of  the  vote  of  one  precinct 
was  rejected,  resulting  in  the  defeat  of  the 
plaintiffs,  whereas,  had  it  been  counted, 
they  would  have  been  elected.  On  this- 
showing  the  court  required  the  clerk,  by 
its  peremptory  writ  of  mandamus',  to  is- 
sue to  the  plaintiffs  certificates  of  election 
as  state  senators.  The  court  remarks  In 
its  opinion  that  the  "justices  of  the  peace 
who  were  called  to  the  assistance  of  the 
clerk  were  selected  by  the  clerk  himself, 
and  their  fitness  to  determine  nice  and 
difficult  questions  of  law  Is  seldom  regard- 
ed in  making  the  selection.  They  are 
chosen,  rather,  as  witnesses  of  the  pro- 
ceedings of  the  clerk,  to  see  the  manner  in 
which  he  performs  bis  duty."  etc.  In  an- 
other portion  of  the  opinion,  speaking  of 
the  clerk,  the  court  soys:  "It  Ik  no  excuse 
for  him,  therefore,  that  the  board  of  can- 
vassers, which  he  might  have  selected 
with  a  view  to  what  afterwards  took 
place,  assumed  powers  not  belonging  to 
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that  body,  nor  that  be  scare  certificate* 
of  election  according  to  abstracts  made 
ander  tbe  direction  of  that  board."  Tbe 
case  of  Smith  v.  Lawrence,  (8.  D.)  49  N. 
W.  Rep.  7,  was  decided  under  statutory 
provisions  which,  so  far  as  material  to 
the  present:  inquiry,  were  as  follows:  "On 
or  before  tbe  tenth  day  after  the  close  of 
any  election,  or  as  soon  thereafter  as  all 
tbe  returns  are  received,  the  county  clerk 
or  auditor  shall  take  to  bis  assistance  a 
majority  of  the  county  commissioners  of 
the  county,  or  tbe  county  treasurer,  Judge 
of  the  county  court,  and  one  county  com- 
missioner, none  of  which  persons  so-called 
■ball  be  candidates  for  office,  unless  there 
Is  not  sufficient  of  said  officers  who  are 
not  such  candidates,  and  shall  proceed  to 
open  the  returns  from  the  various  precincts 
in  said  county  and  make  abstracts  of  tbe 
votes  in  tbe  following  manner."  Another 
section  provides- that  "if  the  county  au- 
ditor or  county  clerk,  as  the  case  may  be, 
Is  acandl4ateforofBce.be  shall  take  no 
part  in  the  canvass,  but  shall  act  as  clerk 
tor  tbe  said  board  of  canvassers  tor  tbe 
conn ty, "etc.  This  would  seem  to  be  a 
legitimate  construction  of  the  section  first 
quoted,  to  the  effect  that  tbe  clerk  or  the 
auditor,  together  with  tbe  other  state  offi- 
cers takon  to  his  assistance,  constituted  a 
board  of  canvassers,  and  this  seems  to  be 
tbe  view  upon  which  the  court  acted. 
Tbe  case  of  People  v.  Hllllard,  20  111.  413, 
was  decided  under  a  statute  providing 
that  on  tbe  seventh  day  after  the  election, 
or  sooner  if  all  tbe  returns  be  received,  the 
clerk  of  the  county  court,  taking  to  his  as- 
sistance two  Justices  of  the  peace  of  his 
county,  shall  proceed  to  open  said  returns 
and  make  abstracts  of  the  votes  in  the  fol- 
lowing manner,"  etc.  The  clerks  and  jus- 
tices are  considered  by  the  court  as  can- 
vassing officers,  and  are  mentioned  as 
"tbe  board."  In  commenting  upon  tbe 
matter  tbe  court  says:  "These  officers  are 
clothed  with  no  discretionary  power. 
They  are  to  open  the  said  returns  and 
make  abstracts  of  tbe  votes  as  they  ap- 
pear in  said  returns,  and  tbe  clerk  is  to  de- 
liver a  certificate  of  election  to  each  of  the 
persons  having  tbe  highest  number  of 
votes,  as  manifested  by  the  said  returns. 
They  are  not  allowed  to  reject  any  re- 
turns, or  to  decide  upon  tbeir  validity,  if 
on  the  face  they  are  made  in  compliance 
with  tbe  law,  and  in  tbe  form  prescribed 
by  the  statute." 

In  the  case  of  Dalton  v.  State,  43  Ohio 
8t.  652,  8  N.  E.  Rep.  685,  under  statutes 
similar  to  ours,  tbe  court  treats  the  clerk, 
and  tbe  two  justices  of  the  peace  called  by 
him  to  his  assistance,  as  canvassers,  and 
mentions  them  as  "  the  board."  In  Bow- 
en  v.  Hlzon,45  Mo.  840,  which  was  decided 
under  a  statute  requiring  tbe  clerk  to  take 
to  bis  assistance  two  Justices  of  the  peace 
of  his  county,  or  two  Justices  of  the  coun- 
ty court,  and  examine  and  cast  up  the 
votes  of  each  candidate,  the  court  says  it 
is  simply  a  plain,  ministerial  duty  of  the 
elerk,  aided  by  the  two  magistrates,  re- 
quiring sufficient  knowledge  of  arithmetic 
and  moral  honesty  to  count  correctly,  and 
clerical  ability  to  make  tbe  certificate; 
and  the  three  officers  are  called  "the 
board."  The  decision  Is  that,  having 


completed  their  duty,  they  could  not  le- 
gally reconvene  of  their  own  motion,  and 
make  another  canvass  and  declare  a  differ- 
ent result.  The  case  of  the  State  v.  Hill, 
10  Neb.  68,  4  N.  W.  Rep.  514.  wus  decided 
under  a  statute  requiring  the  county 
clerk,  together  with  t  w  o  d  lain  terested  elect- 
ors of  tbe  county,  to  be  chosen  by  himself, 
to  open  the  returns,  and  make  complete 
abstracts  of  the  votes  cast  for  each  several 
office  at  said  election.  The  court  says  it 
seems  quite  clear  that  it  is  the  duty  of  the 
clerk  and  bis  two  assistants,  who  are  usu- 
ally, though  not  very  accurately,  called 
tbe  "board  of  canvassers,"  to  tabulate 
tbe  votes  contained  in  each  one  of  the  re- 
turns, or.  In  other  words,  the  returns  re- 
ceived from  each  of  the  precincts,  and,  in 
ascertaining  tbe  result,  to  add,  up  the 
votes  given  for  each  candidate,  respec- 
tively, as  returned  from  each  precinct, 
from  which  a  return  of  the  votes  has  in 
fact  been  received.  The  three  officers  are 
treated  as  canvassers,  though  it  Is  said 
they  are  not  very  accurately  called  u 
"board  of  canvassers."  This  case  is  also 
a  crushing,  if  not  conclusive,  authority 
against  the  contention  of  defendants  that 
tbe  duties  of  canvassers  are  Judicial  or 
quasi  Judicial,  and  not  to  be  controlled  by 
mandamus.  The  court  continues:  "And 
when  we  come  to  look  into  tbe  authorities 
and  examine  the  adjudicated  cases  we  find 
that  the  courts,  with  almost  entire  una- 
nimity, agree  in  defining  the  duties  of  can- 
vassers under  similar  statutes  as  minis- 
terial, consisting  in  tabulating  and  add- 
ing up  the  votes  and  declaring  the  result, 
and  in  denying  to  the  said  board  any  Ju- 
dicial or  discretionary  power,  or  any  right 
to  throw  out  votes  which  have  been  in 
fact  returned,  for  any  cause  whatever." 
After  mentioning  two-Nebraska  cases  sup- 
porting the  same  doctrine,  the  court  pro- 
ceeds: "Judge  McCrary,  in  his  valuable 
work  on  the  Law  of  Elections,  has  col- 
lated thecases,showlngtbat  the  courts  of 
last  resort  of  fifteen  of  the  states  of  tbe 
Union  substantially  unite  In  denying  to 
boards  of  canvassers  any  discretionary  or 
Judicial  power." 

In  tbe  case  of  Ma  gee  v.  Supervisors,  lOCai. 
870,  tbe  court  refuse  a  writ  of  mandamus 
to  compel  defendants,  canvassers  of  the 
county,  to  issue  a  certificate  of  election  to 
plaintiff,  the  canvassers  h&viug  declared 
the  result  of  the  election  adversely  to  bira. 
The  court  says:  "By  law  It  is  the  duty  of 
the  supervisors  to  canvass  the  returns  of 
the  votes  of  that  county,  and  to  ascertain 
and  declare  for  whom  the  greater  number 
of  legal  votes  are  cast.  If  they  neglect 
this  duty,  the  court  will  award  a  man- 
damus to  compel  them  to  act.  but  cannot 
control  their  action."  If  by  the  law  of 
California  the  supervisors,  as  canvassers, 
were  invested  with  authority  to  determine 
tbe  legulity  of  the  votes  cast,  and  count 
only  legal  votes,  this  decision  is  clearly 
correct.  Such  seems  not  t«»  be  the  law  of 
most  of  the  states  or  of  Wyoming.  It 
would  seem  that  under  statutes  like  ours 
the  courts  are  substantially  unanimous  in 
considering  the  county  clerk  and  the  offi- 
cers wbom  he  calls  to  his  assistance  as  all 
acting  officially  as  canvassers  in  opening 
the  returns  and  making  abstracts  of  tbe 
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votes  of  their  county.  Most  of  the  cases 
term  them  a  "board  of  canvassers."  The 
Nebraska  case  (State  v.  Hill,  supra)  says 
they  are  not  very  accurately  so  called,  but 
it  is  not  apparent  wherein  the  inaccuracy 
consists.  There  can  hardly  be  a  difference 
of  opinion  that  the  weight  of  authority 
coincides  with  the  reason  und  policy  of  the 
law.  The  rights  of  the  people  in  choosing 
their  officers  are  certainly  safer  In  the 
hands  of  a  canvassing  board  of  three  per- 
sons of  different  political  parties,  when 
practicable,  than  In  the  bands  of  one  man. 
It  is  easy  to  see  bow  absolute  authority 
In  the  Important  and  delicate  duty  of  can- 
vasslng  the  vote  of  the  counties,  respec- 
tively, vested  in  a  single  officer  iu  each 
county,  will  result  in  conflicting  views  of 
law  and  duty  and  diverse  practices  in  dif- 
ferent counties.  In  one  county  the  votes 
of  precincts  would  be  refused  on  one 
ground,  in  another  county  on  a  different 
ground,  as  affecting  their  authenticity. 
This  evil  will  evidently  be  counteracted 
to  a  considerable  extent  by  a  board  of 
canvassers  organized  as  indicated. 

It  results  from  these  views  that  the  two 
Justices  of  the  peace  whom  the  county  clerk 
of  Carbon  county  summoned, together  with 
himself,  constituted  a  board  of  canvassers 
for  the  county ;  that  the  action  of  a  ma- 
jority of  them  was  the  action  of  the 
board;  that  the  abstract  made  by  the  Jus- 
tices of  the  peace  was  the  official  abstract 
of  the  votes  of  the  precincts  of  the  county, 
and  the  one  that  should  have  been  made 
by  the  county  clerk.  That  he  did  not  do 
this  must  not  be  allowed  to  defeat  the 
operation  of  the  law,  or  the  rights  of  the 
partiesor  the  people.  Thecounty  clerk  has 
acted  with  perfect  fairness  from  his  view  of 
the  law.  He  has  placed  the  state  canvass- 
ing board,  ami  through  it  this  court,  In 
possession  of  the  exact  facts  as  to  the  ac- 
tion of  himself  and  hisassuciatecanvassers 
in  making  the  canvass  of  the  Carbon  coun- 
ty vote.  We  must  consider  the  copy  of  the 
abstract  made  by  the  two  Justices  of  the 
peace  as  the  one  authorized  by  the  action 
of  the  majority  of  the  board,  and  as  the 
legal  and  official  return  to  the  state  board 
of  canvassers  of  the  vote  of  Carbon  coun- 
ty. It  results  that  the  state  board  has 
not  canvassed  the  return  of  the  vote  or 
that  county,  but  another  apparent  and 
unauthorized  return.  Their  duty  to  can- 
vass the  true  return  is  ministerial,  and 
may  be  controlled  by  mandamus. 

The  demurrer  Is  overruled. 

GROESBECK,  C.  J.,  and  MERRELL.,  J.., 
concur. 

On  Demurrer  to  Answer. 
(Dec.  29,  1892.) 
CONAWAY,  J.  As  this  is  a  case  of  public 
interest,  in  order  to  avoid  any  possible  mis- 
understanding as  to  what  really  has  been 
decided,  or  what  is  now  to  be  decided,  in 
the  case,  we  will  state  that  it  is  not  an 
election  contest.  The  ultimate  right  of  re- 
lators, or  either  of  them,  to  any  office, 
cannot  be  determined  in  this  action.  The 
question  of  fraud  or  Illegality  in  the  vot- 
ing of  any  precinct  cannot  be  considered 
In  this  action.  Such  questions  could  not 
lawfully  be  considered  by  the  county  can- 


vassing board  of  Carbon  county,  or  by 
the  defendants,  the  state  canvassing 
board,  and  cunnot  be  considered  by  this 
court  in  this  action.  What  has  been  de- 
cided in  overruling  the  demurrer  to  the 
petition  is  that,  the  county  canvassing 
board  or  Carbon  county  having  found  by 
a  majority  of  Its  members  that  there  was 
a  return  before  It  of  the  vote  of  Hannu 
polling  precinct,  it  properly  proceeded  to 
canvass  and  make  an  abstract  of  that 
vote,  with  the  vote  of  other  precincts; 
and  that  the  copy  of  the  abstract  was  the 
proper  official  return  of  the  vote  of  Carbon 
county;  and  that  the  state  canvassiug 
board  should  have  accepted  it  as  such; 
and  that  the  state  canvassing  board  is 
subject  to  control  by  mandamus  in  the 
discharge  of  such  duty.  Upon  the  over- 
ruling of  demurrer  of  defendants  to  peti- 
tion of  relators,  defendants  filed  their  an- 
swer to  the  petition,  and  relators,  in  their 
turn,  now  demur  to  that  answer.  This 
answer  and  the  demurrer  thereto  raise  the 
further  question,  which  19  the  question  to 
be  decided  now,  of  the  competency  or 
standing  of  relators  to  maintain  their  ac- 
tions. 

Each  of  relators  alleges  In  his  petition, 
as  part  of  his  cause  of  action  that  he  was 
regularly  nominated  by  a  convention  of 
the  Democratic  party;  that  his  nomina- 
tion was  duly  certified  iu  the  manner  re- 
quired bylaw,  and  that  certificates  thereof 
were  duly  and  regularly  filed  in  the  proper 
offices,  and  that  his  name  was  duly  print- 
ed upon  the  official  ballots.  Defendants  in 
their  answer  In  each  case  deny  that  any 
nomination  was  ever  duly  or  otherwise 
certified  iu  the  manner  required  by  law  or 
otherwise,  and  deny  that  any  certificate 
thereof  was  ever  duly  or  otherwise  filed  in 
the  office  of  the  county  clerk  of  either  of 
the  counties  of  Carbon  and  Natrona;  and 
defendants  allege  in  each  case  that  the 
name  of  relator  was  unlawfully  printed 
upon  the  official  ballots  In  said  county,  in 
this:  that  no  certificate  of  nomination 
had  ever  been  made  or  filed  in  any  public 
office  presenting  the  name  of  relator  as  a 
candidate,  and  that  no  votes  were  cast 
for  the  said  relator  in  either  of  said  coun- 
ties in  any  other  way  than  by  placing  a 
cross  opposite  the  name  of  relator  where 
the  same  was  printed  on  the  official  bal- 
lots. It  Is  not  necessary  to  state  to  law- 
yers that  a  demurrer  admits  the  truth  of 
the  pleading  demurred  to.  In  ruling  on 
defendants'  demurrer  to  petition  of  relat- 
ors we  were  compelled  to  consider  the 
statements  in  the  petition  us  true.  In  rul- 
ing on  this  demurrer  we  are  compelled  to 
consider  the  statements  of  the  answer  di- 
rectly to  the  contrary  effect  as  true.  The 
demurrer  is  general,— that  is,  that  the 
facts  alleged  are  not  sufficient  to  consti- 
tute a  defense  to  the  action.  In  support  of 
the  demurrer  it  is  urged  that  the  only 
questions  that  can  be  considered  have  al- 
ready been  determined,— that  is,  thnt  the 
state  board  of  canvaHsers  did  not  canvass 
the  actual,  legal  return  from  Carbon  coun- 
ty, and  that  they  may  be  required  by  man- 
damus to  do  so;  but  the  authorities  are 
to  the  effect,  with  substantial  unanimity, 
that  a  private  individual,  in  order  to  enti- 
tle himself  to  a  writ  of  mandamus  in  any 
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case,  mast  show  a  legal  interest  in  himself 
In  the  result  of  the  proposed  action.  The 
writ  of  man  da  mas  Is  on  extraordinary 
remedy  to  be  issued  in  the  discretion  of  the 
conrt.  The  courts  bave  never  allowed  the 
writs  to  run  on  the  relation  of  a  private 
Individual,  except  such  individual  estab- 
lish his  steading  in  court  by  showing  a 
subsisting  legal  interest  In  himself  in  the 
subject-matter  of  the  action.  It  is  claimed 
by  relators  that,  admitting  the  answer  to 
be  true,  such  interest  still  appears  in  re- 
lators. On  the  cootrary,  it  is  urged  by 
defendants  that  the  answer,  if  true, shows 
that  the  election  of  relators  Is  void,  and 
consequently  that  they  have  no  legal  In- 
terest in  the  relief  sought;  and  that  the 
peremptory  writ  of  mandamus  asked  of 
this  court,  compelling  the  state  board  of 
canvassers  to  issue  to  tbem  certificates  of 
election,  would  not  be  in  aid  of  any  legal 
right  belonging  to  them,  but  would  mere- 
ly arm  them  with  an  instrument  to  aid 
tbem,  in  violation  of  law,  to  intrude  into 
an  otfice  to  which  they  are  not  entitled. 
Let  it  be  understood,  once  for  all,  that 
this  court  cannot  In  this  proceeding  deter- 
mine the  ultimate  right  of  relators  to 
office  as  in  an  election  contest;  but  this 
court  is  obliged  to  consider  and  determine, 
Incidentally,  though  not  finally,  every 
question  affecting  the  propriety  of  Issuing 
its  peremptory  writ  of  mandamus. 

Relators  contend  that  the  validity  Qf 
their  election  cannot  be  considered  in  this 
action.  In  support  of  such  contention 
their  attorneys  cite  State  v.  Board  of  Can- 
vassers, (Mont.)  31  Pac.  Rep.  536,  (decided 
November  19, 1892.)  That  was  an  action 
to  restrain  a  board  of  canvassers  from 
canvassing  votes  cast  because  of  infor- 
mality in  the  certificates  of  nomination  of 
candidates.  The  court  denied  the  writ. 
The  decision  is  correct  law  according  to 
the  views  already  expressed  by  this  court  in 
this  case.  The  canvassers,  In  common  but 
expressive  language,  cannot  "go  behind 
the  returns,"  and  should  not  be  compelled 
to  do  so  by  mandamus.  But  this  does  not 
touch  the  question  of  the  standiug  of  relat- 
ors in  this  court,  or  their  right  to  main- 
tain their  actions.  The  case  of  People  v. 
Shaw,  133  N.  Y.  493,  31  N.  E.  Rep.  512,  is 
cited  for  relators.  Relators  were  candi- 
dates for  the  several  town  offices  of  the 
town  of  Minerva,  Essex  county.  They 
v*ere  voted  for  by  means  of  paster  ballots 
attached  to  the  official  ballots,  as  author- 
ized by  the  statute  law  of  New  York;  but 
the  ballots  had  printed  upon  them  the 
name  of  the  candidate  for  excise  commis- 
sioner, which  the  statute  required  to  beon 
a  separate  ballot.  The  canvassers  rejected 
the  ballots  entire.  Held  error.  The  bal- 
lots could  not  be  counted  for  the  candi- 
date for  excise  commissioner,  his  name  not 
being  legally  on  the  ballot,  but  should 
have  been  counted  for  the  candidates 
whose  names  were  legally  on  the  ballots. 
This  case  Is  not  in  favor  of  the  contention 
of  tberelators.  Allen  v.  Glynn,  (Colo.  Sup.) 
29  Pac.  Rep.  670,  Is  also  cited.  This  was 
decided  by  a  majority  of  the  court,  with  a 
dissenting  opinion  by  Helm,  J.,  under  the 
statute  of  Colorado  known  as  the  "  Aus- 
tralian Ballot  Law."  It  differs  from  that 
of  Wyoming  In  that  it  contains  a  provi- 


sion that  certificates  of  nomination  shall 
be  valid  unless  objected  toln  writing  with- 
in three  days  after  filing.  Our  s I  atute con- 
tains no  such  provision.  The  case  was  a 
proceeding  to  contest  the  election  of  a  dis- 
trict Judge.  Held  that,  having  failed  to 
object  to  an  error  in  the  printed  ballot 
prior  to  election,  contestant  was  not  enti- 
tled to  do  so  in  the  contest  of  the  election. 
The  error  complained  of  resulted  from  the 
fact  that  the  People's  party  of  the  thir- 
teenth Judicial  district  selected  a  different 
emblem  from  that  chosen  by  the  state 
convention  of  the  People's  party,  it  was 
claimed  that  the  ballots  tinder  one  of 
these  emblems  were  Irregular,  and  should 
be  rejected  In  the  contest  suit.  The  ruling 
was  as  above  stated.  The  case  of  Bowers 
v.Smlth, (Mo. Sup.)  20  S.  W.  Rep.  101, is  al- 
so cited  for  relators.  This  was  a  proceed- 
ing by  Bowers  to  contest  the  election  of 
Smith,  who  received  a  plurality  of  the 
votes  cast,  to  the  office  of  sheriff  of  Pettis 
county.  Contestant  Bowers  did  notclaim 
that  defendant  Smith's  name  was  illegally 
printed  on  any  official  ballots.  His  claim 
was  that  the  official  ballots  printed  by 
the  county  clerk  for  use  in  the  city  of  Se- 
dalia  contained,  among  other*,  the  names 
of  the  nominees  of  the  Union  Labor  par- 
ty, and  that  party  bad  not  polled  3  per 
cent,  of  the  entire  vote  at  the  last  previ- 
ous general  election,  as  required  by  stat- 
ute to  enable  them  to  have  the  names  of 
their  candidates  printed  on  the  official 
ballot.  Contestant  contended  that  the  en- 
tire vote  of  the  city  of  Sedalla  for  all  can- 
dldatesshould  be  rejected  on  this  account. 
The  court  declined  to  do  this.  Another 
point  was  decided  not  material  to  the 
present  discussion.  The  decision  was 
merely  to  the  effect  that  some  names  being 
illegally  on  the  official  ballot  would  not 
invalidate  the  vote  as  to  names  legally 
there.  These  are  all  the  authorities  which 
the  very  energetic  and  industrious  coun- 
sel for  the  relators  have  cited  in  their  writ- 
ten brief.  It  will  be  seen  that  they  aHect 
but  remotely  the  questions  involved  in  the 
determination  of  this  demurrer.  In  our 
investigations  we  have  found  no  other  au- 
thorities which  seem  to  sustain  the  conten- 
tion of  relators. 

The  cuse of  People  v.  State  Board  of  Can- 
vassers. 129  N.  Y.  360,  29  N.  E.  Rep.  345,  was 
referred  to  by  counsel  for  relators  In  his  oral 
argument.  It  is  relied  on  by  both  parties. 
Relators  rely  upon  the  argument  of  the 
dissenting  opinion.  The  defendants  rely 
upon  the  decision  of  the  court  by  a  major- 
ity of  Its  members  of  five  to  two.  Sher- 
wood was  elected  to  an  office  to  which  he 
was  ineligible  under  the  constitution  of 
New  York,  on  account  of  holding  a  city 
office  at  the  time  of  his  election.  Heasked 
for  a  writ  of  mandamus  to  compel  a  can- 
vass of  votes  and  issuance  of  a  certificate 
snowing  his  election.  He  claimed  that  nei- 
ther the  canvassers  nor  the  court  could 
lawfully  inquire  into  his  eligibility  in  that 
action,  but  that  it  was  Incumbent  on  the 
court  to  compel  such  canvass  without  re- 
gard to  the  question  of  his  ineligibility. 
'It  was  admitted  that  the  board  of  can- 
vassers could  not  lawfully  make  such  an 
inquiry,  but  it  was  held,  In  effect,  that  the 
court  could  and  would  do  so  in  determin- 
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tag  whether  its  writ  of  mandamus  should 
ran;  and  the  decision  of  the  court  was 
to  the  effect  that  Sherwood,  being  ineligi- 
ble to  the  office,  bad  nolegal  interest  in  tbe 
canvass  of  tbe  vote,  and  tbe  court  would 
not  by  Its  peremptory  mandamus  arm 
him  with  a  certificate  of  election  wblch 
could  only  aid  him  in  intruding  into  an 
offico  to  which  he  was  not  entitled.  In 
State  v.  Albin,  44  Mo.  846,  the  court  re- 
fused to  compel  by  mandamus  tbe  issue  of 
a  commission  of  Judge  to  relator,  because, 
although  elected  thereto  and  eligible,  nei- 
ther his  election  nor  eligibility  being  denied 
or  questioned,  his  election  was  illegal  in 
not  being  preceded  by  a  registration  of 
voters.  State  v.  Newman,  91  Mo.  445,  3  S. 
W.  Rep.  849,  shows  that  tbe  relator  bad 
been  elected  by  a  plurality  of  votes  to  the 
office  of  mayor  of  Pierce  city.  Defendants 
as  canvassers  bo  found  by  a  canvass  of 
the  vote,  but  declined  to  direct  the  clerk 
to  Issue  to  him  a  certificate  of  election. 
The  court  refused  Its  writ  of  mandamus 
to  compel  the  certificate  to  Issue.  The 
court  sayB :  "  As  by  virtue  of  his  disquali- 
fication the  relator  was  not  entitled  to 
hold  tbe  office,  surely  he  has  no  right,  at 
the  hand  of  the  court,  to  be  armed  with 
a  certificate  of  .election,— evidence  of  title 
to  that  to  which  he  has  no  right."  To  a 
similar  effect  is  tbe  case  of  State  v.  Wil- 
liams, 99  Mo.  291, 12  S.  W.  Rep.  905;  State 
v.  McGregor,  44  Ohio  St.  628, 10  N.  E.  Rep. 
66;  State  v.  Lesueur,  103  Mo.  253,  15  S.  W. 
Rep.  639;  Sherburne  v.  Horn,  46  Mich. 
160,7  N.  W.  Ren.  780;  Peters  v.  Board, 
17  Kan.  865;  State  v.  Stevens,  23  Kan. 
324;  State  v.  Robinson,  1  Kan.  25. 

We  have  now  to  inquire,  taking  the 
statements  as  true  that  no  certificate  of 
the  nomination  of  relators  was  ever  made 
or  filed,  and  that  their  names  were  conse- 
quently unlawfully  printed  upon  the  offi- 
cial ballots,  and  that  no  votes  were  cast 
for  them  in  either  Carbon  or  Natrona 
counties  In  any  other  way  or  manner  than 
by  placing  a  cross  (X*  opposite  their 
names,  do  these  facts  Invalidate  their  elec- 
tion? This  Involves  the  question  as  to 
what  extent  our  statutory  provisions  are 
mandatory,  to  the  extent  that  tney  can- 
not be  disregarded  without  invalidating 
elections  held  under  them.  These  stat- 
utes, popularly  known  as  the  "Australian 
Ballot  Law,"  are  of  comparatively  recent 
introduction  iuto  the  United  States,  and 
the  decisions  upon  this  point  are  very 
scarce.  We  can  only  avail  ourselves  of 
such  assistance  as  these  meager  authori- 
ties give  us  in  deciding  this  important 
question.  It  Is  a  duty  we  would  gladly 
be  excused  from,  but  cannot  evade.  The 
cases  of  Allen  v.  Glynn  and  Bowers  v. 
Smith,  supra,  have  been  sufficiently  com- 
mented upon  and  distinguished  from  the 
case  at  bar.  The  case  of  People  v.  Board 
of  Canvassers,  129  N.  Y.  395,  29  N.  K.  Rep. 
327,  goes  far  In  holding  the  provisions  of 
tbe  statute  as  to  the  conduct  of  election 
matters  to  be  mandatory  In  the  strictest 
sense  of  the  word.  In  this  case  there  was 
no  question  of  the  regularity  of  nomina- 
tions, certificates  thereof,  or  filing  of  such 
certificates,  or  of  the  correctness  of  the 
printed  ballots;  but  tbe  town  clerk,  in 
transmitting  the  ballots  to  the  different 


election  districts,  transposed  those  of  V>ne 
of  tbe  political  parties  so  that  those  in- 
dorsed for  one  district  were  sent  to  an- 
other. It  was  held  by  a  majority  of  tbe 
court  that  such  ballots  should  be  rejected, 
and  that  mandamus  would  lie  to  compel 
(be  canvassers  to  reject  thorn.  But  tbe 
case  wblcb  has  discussed  this  matter  most 
thoroughly  in  tbe  light  of  the  English  deci- 
sions—almost tbe  only  light  in  the  way  of 
authority  available,  as  well  as  from  con- 
siderations of  the  policy  and  Intent  of  tbe 
law— Is  the  case  of  Price  v.  Lush,  (Mont.) 
24  Pac.  Rep.  749.  I  cannot  state  the  doc- 
trine of  the  case  in  brief  better  than  by 
quoting  from  tbe  syllabus:  "Though  sec- 
tion 15  allows  a  voter  to  write  or  paste 
on  his  ballot  the  name  of  anyone  he  wishes 
to  vote  for,  the  official  publication  of  the 
candidacy  of  one  whose  nomination  Is 
not  duly  made  and  certified,  and  the  print- 
ing of  his  name  on  tbe  ballots,  give  him 
an  undue  advantage  which  will  avoid  his 
election."  Tbe  strictness  with  which  tbe 
English  courts  have  held  the  provisions  of 
the  Australian  ballot  law  to  be  manda- 
tory is  Illustrated  by  a  number  of  cases 
quoted  in  Price  v.  Lush.  The  case  of 
Queen  v.  Parkinson,  L.  R.  8  Q.  B.  11.  (de- 
cided in  1867.)  was  a  case  In  which  a  candi- 
date's election  was  held  void  because  he 
was  nominated  by  one  who  was  not  a 
qualified  elector.  Iu  the  case  of  Mather  v. 
Brown,  1  C.  P.  Div.  599,  (decided  lu  1876.) 
it  was  held,  under  a  statute  requiring  a 
nomination  paper  to  state  the  surname 
and  other  names  of  the  persons  nominat- 
ed, that  the  name  of  Robert  Vicars  Mather 
appearing  as  Robert  V.  Mather  was  a 
fatal  objection.  Many  other  authorities 
from  tbe  courts  of  the  country  from  which 
we  have  transplanted  the  Australian  bal- 
lot law  are  quoted  from  in  the  case  of 
Price  v.  Lush,  supra.  They  are  all  of  sim- 
ilar Import,  constituting  a  strong  array 
in  favor  of  construing  tbe  provisions  of 
that  law  as  strictly  mandatory.  It  isnot 
necessary  to  repeat  the  quotations  here. 
It  may  well  be  doubted  whether  theconrts 
of  this  country  will  go  as  far  In  this  direc- 
tion as  have  the  English  courts;  but  it 
would  seem  that,  if  the  more  important 
provisions  of  this  law  for  securing  purity 
in  our  elections  are  held  not  to  be  man- 
datory, it  will  avoid  the  beneficial  effect 
of  the  entire  system.  It  maybe  that  the 
court  In  People  v.  Board  of  Canvassers, 
supra,  went  further  than  other  courts 
would  be  willing  to  go;  but  the  objection 
to  the  ballots  in  this  easels  much  more 
serious  than  In  that.  The  case  of  Price  v. 
Lush  Is  directly  In  point.  It  is  well  sus- 
tained by  authority,  and  is  likely  to  be 
the  leading  American  case  on  this  subject. 
With  the  best  light  upon  the  matter  with- 
in our  reach,  we  feel  constrained  to  over- 
rule the  demurrer.  Demurrer  is  overruled, 
with  leave  to  the  relators  to  reply. 

M  ERR  ELL,  J.,  concurs.  GROESBECK, 
C.  J.,  dissents. 

On  Demurrer  to  Reply. 

(Dec.  31,  1892.) 

CONAWAY.J.  This  cause  now  assumes 
a  new  phase.  The  demurrers  to  the  an- 
swer already  decided  were  an  admission 
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of  the  troth  of  those  answers.  Tbey  con- 
tain d,  among  other  things,  allegations 
that  the  names  of  the  relator*  were  un- 
lawfully printed  upon  the  official  ballots, 
In  that  no  certificates  of  their  nomination 
had  been  filed.  The  court  held,  In  effect, 
that  the  Bling  of  such  certificates  was  nec- 
essary, that  the  statute  requiring  such  fil- 
ing is  mandatory,  and  that  without  the 
filing  of  such  certificates  relators'  names 
could  not  lawfully  be  printed  upon  the 
official  ballots,  and,  if  so  unlawfully  print- 
ed, the  election  of  relators  would  be  in- 
validated. The  domurrers  of  relators  be- 
ing overruled,  they  file  their  replies.  These 
replies  are  now  demurred  to,  and  are  to  be 
taken  as  true  in  deciding  the  demurrers  to 
them.  These  replies  allege  that  relators 
were  dnly  nominated  by  a  Democratic 
convention,  held  at  Rawlins,  in  Carbon 
connty,  on  September  27, 1892,  as  candi- 
dates forelection  totbe  bouseof  represent- 
atives to  the  second  legislature  of  the 
state  of  Wyoming  from  said  county,  and 
that  certificates  of  such  nominations  were 
duly  filed  as  required  bylaw.  These  cer- 
tificates are  exemplified  by  copy.  They 
are  precisely  similar  in  form,  even  as  to 
every  word,  letter, aud  punctuation  mark. 
The  followinte  is  one  of  them  in  full : 
"Certificate  of  Nomination. 
"We,  the  undersigned,  do  hereby  certify, 
that  S.  B.  Bennett,  a  resident  of  Baggs, 
Wyoming,  whose  business  is  stockgrow- 
er  has  been  nominated  for  member  of 
bouseof  representatives,  and  that  the  con- 
vention making  the  nomination  is  Demo- 
cratic. 

-William  Dnly,  Rawlins,  Wyo. 

"Chairman.  Residence. 
"F.  P.  Shannon, Secretary.   Carbon, Wyo. 

Residence. 

"State  of  Wyomlngl 

Carbon  County      J  "8* 

"I,  the  undersigned,  being  duly  sworn, 
do  depose  and  say  that  1  was  the  officer, 
I  above  represent  myself  to  be  the  above 
named  convention,  and  that  the  above 
named  certificates  and  the  statements 
therein  contained,  are  true  to  the  best  of 
my  belief.  So  help  me  God. 
"William  Daly,  Chairman. 

"Rawlins,  Wyo.  Residence. 

"Subscribed  in  my  presence  and  sworn 
to  before  me  this  11th  day  of  October,  A. 
D.  1892.  "Charles  P.  Hill. 

"Notary  Public. 

"State  of  Wyoming* 
Carbon  Connty  / 

"I,  the  undersigned,  being  duly  sworn, 
do  depose  and  say  that  I  was  the  officer 
I  above  represent  myself  to  be  the  above 
named  convention,  and  that  the  above 
certificate  and  the  statements  therein  con- 
tained are  true,  to  the  best  of  my  belief. 
So  help  me  God. 
"F.  P.  Shannon,  Secretary. 

Carbon,  Wyo.  Residence. 

"Subscribed  in  my  presence  and  sworn 
to  before  me  this  12th  day  of  October,  A. 
D.1892.  "Lou  R.Meyer, 

"Notary  Public." 

This  is  one  of  the  certificates  which  are 
claimed  by  defendants  to  be  no  certifi- 
cates, or  Insufficient  to  answer  the  re- 
quirements of  the  law.  The  other  Is  pre- 
cisely like  it.   What  we  say  of  this  one  ap- 


plies to  both.  Relators,  on  the  contrary, 
claim  that  the  objections  to  the  certificates 
are  merely  formal  and  technical,  and  that 
the  certificates  do  not  fall  short  of  the 
requirements  of  the  law  in  any  essential 
particular.  Our  election  law,  after  pro- 
viding that  any  convention  or  primary 
meeting  may  nominate  candidates,  pro- 
ceeds as  follows:  "Sec.  86.  All  nominations 
made  by  such  convention  or  primary 
meeting  shall  be  certified  as  follows:  The 
certificate  of  nomination,  which  shall  be 
in  writing,  shall  contain  the  name  of  each 
person  nominated,  his  residence,  bis  busi- 
ness, and  the  office  for  which  be  is  named, 
and  shall  designate  in  not  more  than  five 
worda  the  party  or  principle  which  such 
convention  or  primary  meetlug  repre- 
sents." Laws  1890.  p.  1B8.  It  is  objected 
to  the  certificate  under  consideration  that 
it  does  not  state  that  the  nomination  wan 
made  by  an  organized  assemblage  of 
electors  or  delegates  representing  a  po- 
litical party.  This  is  not  required  to  be 
stated  in  the  certificate.  It  is  sufficiently 
apparent  from  the  certificate  that  the 
nomination  was  made  by  a  convention. 
The  statute  defines  the  word  "conven- 
tion" as  follows:  "Sec.  85.  A  convention 
or  primary  meeting,  within  the  meaning 
of  this  act.  is  an  organized  assemblage 
of  electors  or  delegates  representing  a  po- 
litical party."  When  the  word  "conven- 
tion" is  used,  all  this  is  meant  and  under- 
stood. It  Is  objected  that  the  certificate 
does  not  show  when  or  where  the  nomi- 
nation was  made.  The  statute  does  not 
require  that  it  should.  It  is  objected  that 
the  certificate  does  not  show  what  house 
of  representatives  the  nomination  is  for, 
or  for  what  county.  It  would  seem  that 
when  this  certificate  became  public,  by 
being  filed  by  the  county  clerk  of  Carbon 
county  In  his  office,  there  could  be  no  dan- 
ger of  any  misunderstanding  on  these 
points.  The  certificate  might  have  been 
put  in  clearer  terms,  but  it  does  not  seem  to 
be  fatally  obscure.  The  statute  does  not 
prescribe  any  form  of  words  to  be  used. 
Speaking  of  thecertlflcate  thestatute  con- 
tinues: "It  shall  be  signed  by  the  presid- 
ing officer  and  secretary  of  such  conven- 
tion or  primary  meeting,  who  shall  add 
to  their  signatures  their  respective  places 
of  residence,  and  make  oath  before  un 
officer  qualified  to  administer  the  same 
that  the  affiants  were  such  officers  of  such 
convention  or  primary  meeting,  and  that 
said  certificates,  and  the  statements  there- 
in contained,  are  true  to  the  best  of  their 
knowledge  and  belief.  A  certificate  that 
such  oath  has  been  administered  shall  be 
made  and  signed  by  the  officer  before 
whom  the  same  was  taken.  It  is  claimed 
that  the  affidavit  to  the  certificate  in 
question  does  not  fulfill  these  require- 
ments, but  that  it  is  seriously  defective. 
It  Is  true  that  it  is  seriously  defective.  Is 
this  defect  sufficient  to  render  the  certifi- 
cate void?  If  it  has  this  effect,  then  by 
the  great  preponderance  of  authority, 
both  English  and  American,  relators  had 
no  right  to  have  their  names  upon  the 
official  ballots,  and  their  election  is  In- 
valid. This  involves  the  inquiry  to  what 
extent  the  provisions  of  our  election  laws 
are  mandatory,  as  distinguished  from 
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directory.  As  intimated  In  our  opinion  on 
the  demurrer  to  the  answer  of  defendants, 
It  seem  that  American  courts  are  not 
disposed  to  enforce  so  strict  n  mle  of  con- 
struction as  are  the  English  courts.  A 
fair  summing  up  of  the  result  of  American 
decisions  is  found  in  McCraryon  Elections, 
(section  1»2:)  "The  rule  of  construction 
to  be  gathered  from  all  the  authorities 
was  thus  stated  in  Jones  v.  State,  1  Kan. 
273,  and  approved  in  Gilleland  v.  Schuyler, 
9  Kan.  569:  '  Unless  a  fair  consideration  of 
the  statute  shows  that  the  legislature  in- 
tended compliance  with  the  provision*!  in 
relation  to  the  manner  to  be  essential  to 
the  validity  of  the  proceedings,  it  is  to  be 
regarded  as  directory  merely.'  And  in 
the  latter  case  the  court  said :  'Questions 
affecting  the  purity  of  elections  are  In  this 
country  of  vital  importance.  Upon  them 
hangs  the  experiment  of  self-government. 
The  problem  is  to  secure,  first,  to  the  voter 
a  free  and  untramraeled  vote,  and,  sec- 
ondly, a  correct  record  and  return  of  the 
vote.  It  is  mainly  with  reference  to  these 
two  results  that  the  rules  for  conducting 
elections  are  prescribed  by  the  legislative 
power.  But  these  rules  are  only  means. 
The  end  Is  the  purity  and  freedom  of  the 
election.  To  hold  these  rules  all  manda- 
tory and  essential  to  a  valid  election  is  to 
subordinate  substance  to  form,  the  end 
to  the  means;  yet,  on  the  other  band, 
to  permit  a  total  neglect  of  all  the  require- 
ments of  the  statute,  and  still  sustain  the 
proceedings,  is  to  forego  the  lessons  of 
experience,  and  invite  a  disregard  of  all 
those  provisions  which  the  wisdom  of 
years  have  found  conducive  to  the  purity 
of  the  ballot  box.  Ignorance,  Inadvert- 
ence, mistake,  or  even  Intentional  wrong 
on  The  part  of  local  officials  should  not 
be  permitted  to  disfranchise  a  district; 
yet  rules  and  uniformity  of  procedure  are 
as  essential  to  procure  truth  and  exact- 
ness In  elections  as  in  anything  else.  Irreg- 
ularities Invite  and  conceal  fraud.'  If  we 
keep  in  view  these  general  principles,  and 
bear  In  mind  that  irregularities  are  gen- 
erally to  be  disregarded  unless  the  statute 
expressly  declares  that  tbey  shall  be 
fatal  to  the  election,  or  unless  they  are 
such  in  themselves  as  to  change  or  render 
doubtful  the  result,  we  shall  find  no  great 
difficulty  in  determining  each  case  as  it 
arises  under  the  various  statutes  of  the 
several  states." 

These  views  are  in  no  degree  relaxed  in 
more  recent  decisions  arising  under  the 
Australian  ballot  law.  It  seems  that  there 
is  a  principle  underlying  these  decisions 
which  we  have  nowhere  found  stated  In 
terms,  but  which  would  sonnd  something 
like  this:  Whatever  is  an  essential  part  of 
the  system,  or  something  without  which 
the  legislature  would  not  have  adopted 
the  balance  of  the  system,  or  is  essential 
to  the  orderly  working  of  the  system  ac- 
cording to  the  Intent  of  the  legislature, 
must  be  regarded  as  mandatory.  At  least 
this  much  is  mandatory.  It  may  be  that 
some  things  falling  short  of  this  descrip- 
tion are  also  mandatory;  but  it  is  equally 
clear  that  some  things  are  in  the  statute 
which  are  merely  directory.  It  Is  provid- 
ed that  ballots  should  be  printed  at  pub- 
Ik  expense.   12  the  printer  should  neglect 
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to  collect  bis  bill,  or  should  donate  It  to 
the  county,  no  one  would  claim  that  that 
would  invalidate  an  election.  It  is  pro- 
vided that  certificates  of  nomination  shall 
be  preserved  for  a  year,  and  shall  be  open 
to  public  inspection  under  proper  regula- 
tions to  be  made  by  the  officers  with  whom 
the-sarae  are  filed.  If  such  officer  should 
make  improper  regulations,  no  one  would 
claim  that  that  would  Invalidate  an  elec- 
tion ;  but  It  is  entirely  clear  that  the  legis- 
lature never  intended  that  county  clerks 
should  provide  ballots,  and  have  the 
names  of  officers  printed  in  them,  unless 
those  names  were  certified  to  those  clerks 
as  required  by  statute.  No  such  arbitrary 

riower  is  vested  In  the  clerk.  The  author* 
ty  of  the  clerk  Is  to  "cause  to  be  printed 
in  the  ballot  the  name  of  every  candidate 
whose  name  has  beeu  certified  to  or  filed 
with  the  clerk  In  the  manner  provided  by 
this  act."  And  further:  "Ballots  other 
than  tho«e  printed  by  the  respective  coun- 
ty clerks  according  to  the  provisions  of 
this  act  shall  not  becast  orcounted  in  any 
election."  If  a  county  clerk  prints,  or 
causes  to  be  printed,  a  ballot,  without 
having  received  any  certificate  showing 
the  nomination  of  any  candidate  or  can- 
didates, he  does  so  withont  authority  and 
Illegally.  Any  name  of  any  candidate 
which  Is  placed  on  tbeofficlal  ballot,  with- 
out a  certificate  of  bis  nomination  having 
been  received  and  filed  by  the  county 
clerk,  Is  placed  there  without  authority 
and  Illegally.  The  official  ballot  is  evi- 
dence to  the  voters  that  the  candidates 
whose  names  appear  thereon  are  the  nomi- 
nees of  their  respective  parties,  and  that 
the  evidence  of  such  nomination  Is  on  file 
where  it  can  be  inspected  by  any  voter 
who  desires  to  do  so.  If  this  is  not  the 
case,  it  Is  a  deception  and  fraud  upon  the 
voter,  which  Is  calculated  to  Influence 
largely  the  vote  and  change  the  result  of 
the  election;  and  the  candidate  whose 
name  Is  thus  Illegally  placed  upon  the 
official  ballot  acquires  thereby  an  unfair 
advantage,  to  which  he  is  not  entitled, 
and,  however  great  bis  majority,  bis  elec- 
tion Is  illegal  and  invalid.  He  acquires  no 
right  thereby  to  be  protected  or  enforced 
by  this  court,  or  any  court,  by  writ  of 
mandamus  or  otherwise.  This  Is  accord- 
ing to  the  great  preponderance  of  author- 
ities, both  recent  and  of  earlier  date.  But 
this  is  not  such  a  case.  Here  appears  a 
certificate  of  nomination,  intelligible, 
though  not  unexceptionable,  in  Us  terms, 
but  sufficient  to  convey  to  the  mind  of  the 
inquirer  tbe  Information  required  In  such 
an  iustrument.  It  comes  from  tbe  proper 
source.  It  is  made  a  matter  of  public  rec- 
ord. It  is  not  obscure  or  misleading  in  its 
terms.  An  election  follows.  There  is  no 
such  defect  in  this  instrument  as  could 
possibly  affect  tbe  result  of  that  election. 
There  is  no  provision  of  the  statute  indi- 
cating an  intent  on  tbe  part  of  tbe  legis- 
lature that  the  statute  prescribing  what 
tbe  certificate  should  contain,  and  how  it 
should  be  verified,  is  so  mandatory  that 
a  mere  formal  defect, Incapable  of  affecting 
the  regular  and  orderly  conducting  of  the 
election  or  its  result,  should  invalidate  an 
election.  If  such  rigid  and  severe  construc- 
tion be  adopted,  cases  will  continually 
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arise  of  formal  defects,  harmless  in  their 
nature,  insufficient  to  have  any  effect  for 
good  or  ill,  bnt  which  will  necessitate  new 
elections  at  considerable  expense,  which 
the  counties  can  illy  afford.  This  is  n  case 
in  which  not  only  candidates  and  their 
partisan  friends  are  interested,  bat  the 
whole  people  are  interested.  Every  coun- 
ty and  every  taxpayer  In  the  state  is  in- 
terested. Such  rigid  construction  would 
probably  necessitate  a  new  election  iu  Car- 
bon county  at  the  present  time.  How 
many  other  counties  would  be  similarly 
affected  at  present  or  In  the  future  we  can- 
not conjecture.  It  cannot  be  presumed 
that  the  legislature  would  enact  any  law 
intending  any  such  calamitous  results.  It 
is  to  be  presumed  that  the  legislature  in- 
tended to  accomplish  only  what  is  reason- 
able and  just,  and  for  the  public  good.  An 
opposite  result  will  not  he  allowed  if  it 
can  fairly  be  avoided.  At  least, it  will  not 
be  effected  by  any  doubtful  construction 
of  statutes.  It  results  from  these  views 
that  the  demurrer  to  the  reply  must  be 
overruled.  Defendants  decliniug  to  defend 
farther,  a  peremptory  writ  of  mandamus 
will  issue. 

MERRELrL,  J.,  concurs. 

GROESBECK,  C.  J.,  (concurring.)  I  dis- 
sented from  the  views  of  the  majority  of 
this  court  overruling  the  demurrer  to  the 
answer.  It  was  sought  by  the  answer  or 
return  to  raise  the  question  as  to  whether 
or  not  the  nominations  of  the  relators  had 
been  certified,  or  whether  or  not  a  proper 
certificate  thereof  had  been  duly  filed 
with  the  proper  officer.  Although  the  pe- 
titions for  the  writ  allege  the  nomina- 
tion of  the  relators  by  a  convention  repre- 
senting the  Democratic  party,  as  candi- 
dates for  election  to  the  bouse  of  repre- 
sentatives to  the  second  legislature  for  the 
legislative  district  composed  of  the  coun- 
ties of  Carbon  and  Natrona,  and  that  the 
nominations  were  duly  certified  in  the 
manner  required  by  law,  the  answer  or 
return  denies  these  facts.  I  do  not  think 
that  these  matters  were  properly  in  Issue 
in  this  proceeding.  It  seems  to  me  that  it 
was  not  necessary  to  allege  that  the  relat- 
ors were  nominated  at  all.  The  answers 
severally  set  up  that  "the  said  defendants 
allege  that  the  name  of  the  said  relator 
was  unlawfully  printed  upon  the  official 
ballots  in  the  said  co  duties  of  Carbon  and 
Natrona  as  a  candidate  for  the  bouse  of 
representatives  of  said  state  for  the  dis- 
trict composed  of  said  counties,  in  this: 
that  no  certificate  of  nomination  has  ever 
been  made  or  filed  in  any  public  office  pre- 
senting the  nam 3  of  said  relator  as  a  can- 
didate or  nominee  for  such  office;  and 
that  the  said  defendants  allege  that  no 
votes  were  cast  for  relator  for  sold  office  In 
either  of  said  counties,  in  any  other  way 
or  manner  than  by  placing  a  cross  (X)  op- 
posite the  name  of  relator  where  the  same 
was  printed  on  the  official  ballots."  This 
allegation  was  probably  made  for  the  pur- 
pose of  showing  that  no  elector  voting  for 
either  of  the  relators  had  written  his 
name  on  the  official  ballot,  which  is  per- 
mitted by  statute.  Suppose  this  fact  had 
been  denied  in  the  reply,  and  an  issue  bad 


been  made  on  this  point.  Can  it  be  seri- 
ously contended  that  this  court  would 
have  been  compelled  to  direct  testimony 
to  be  taken  thereon  or  have  all  the  ballots 
in  these  counties  inspected?  I  think  not. 
There  are  some  limits  to  judicial  luquiry, 
and  some  presumptions  that  are  so  con- 
clusive as  to  preclude  such  inquiry.  In  a 
proceeding  like  this  the  inquiry  should  be 
directed  to  ascertain  if  the  returns  show 
that  the  relator  has  been  elected.  He  has 
a  right  to  have  the  votes  cast  for  him  re- 
turned, canvassed,  and  counted  as  provid- 
ed by  law,  and  in  the  manner  prescribed 
bylaw.  Each  relator  has  shown  himself 
entitled  to  this  "clear  legal  right,"  and  it 
was  so  held  by  this  court  on  demurrer  to 
the  petition.  Our  statute  defining  man- 
damus Is  as  follows:  "Mandamus  is  a 
writ  issued  in  the  name  of  the  territory 
[state]  to  an  inferior  tribunal,  a  corpora- 
tion, board,  or  person,  commanding  the 
performance  of  an  act  which  the  law  spe- 
cially enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station."  Rev.  St.  Wyo. 
§  307a.  This  court  held  that  the  legal  and 
proper  returns  from  Carbon  county  of  the 
votes  cast  for  relators  were  not  canvassed 
by  the  state  board  of  canvassers.  This 
duty  that  thelaw  enjoins  upon  such  board, 
and  which  results  from  their  office,  trust, 
and  station,  should  be  performed,  and  the 
relators  have  shown  their  clear  legal  right 
to  its  performance.  The  constitution  has 
made  each  branch  of  the  legislature  the 
judges  of  the  elections,  returns,  and  quali- 
fications of  their  members.  The  court 
cannotinvade  this  province.  It  can  merely 
set  in  motion  the  machinery  provided  by 
law  to  ascertain  who  is  entitled  to  the 
certificate  of  election.  Dissenting  opinion 
of  Finch  and  Andrews,  JJ.,  in  People  v. 
State  Board  of  Canvassers,  129  N.  Y.  377, 
29  N.E.  Rep.  345.  The  cases  that  announce 
a  contrary  opinion  are  based  upon  the  in- 
eligibility of  the  relator,  or  upon  the  inva- 
lidity ot  the  election  at  which  he  was  elect- 
ed; but  neither  of  these  questions  is  pre- 
sented here.  It  is  true  that  in  the  answer 
t  j  one  of  the  petitions  it  Is  alleged  that 
relator  Chapman  was  not  a  citizen  of  the 
United  States  at  the  time  of  filing  such  an- 
swer, and  never  was  a  citizen.  This  allega- 
tion is  insufficient,  as  this  impediment 
might  be  removed  before  the  time  fixed  for 
his  qualification  as  a  member  of  the  house 
of  representatives.  The  constitutional 
provision  applicable  is  that  no  person 
shall  be  a  representative  who  is  not  a  cit- 
izen of  the  TTn  I  ted  States.  Last  clause  of 
section  2,  art.  8,  Const.  Wyo.  This  objec- 
tion was  waived  by  counsel  for  respond- 
ents as  the  reply  filed  thereafter  shows 
that  such  relator  has  become  a  citizen  of 
the  United  States  since  the  election,  and 
prior  to  the  meeting  of  the  legislature,  by 
naturalization.  All  the  cases  cited  bear 
upon  the  ineligibility  of  the  relator  or  the 
invalidity  of  election,  and  consequently 
have  no  application.  The  only  questions 
are  as  to  the  fact  of  nomination  and  the 
sufficiency  of  the  certificate  of  nomination. 
If  these  questions  could  be  raised  in  this 
proceeding,  I  doubt  that  they  should  be 
considered. 

The  case  of  Price  v.  Lush,  (Mont.)  24 
Pao.  Rep.  749,  was  relied  upon  in  a  former 
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argument,  bat  In  that  ease  the  effect  of 
the  pleadings  alone  were  considered  In  a 
contest  for  the  office  of  Justice  of  the  peace, 
in  a  regular  contest  proceeding  where  the 
trial  court  had  full  Jurisdiction  to  bear 
and  determine  the  canse.  If  It  could  be 
followed  out  In  the  case  at  bar  It  would 
result  in  establishing  the  strictest  rule  of 
conatructon  In  every  provision  of  our  elec- 
tion law.  Although  our  statute  Is  a  very 
faithful  copy  of  the  Australian  ballot  law, 
I  see  no  reason  for  adopting  the  construc- 
tion of  the  British  courts,  which  appears 
to  be  most  rigid.  I  do  not  see  why  this 
law  should  be  more  strictly  construed 
than  any  other  statute,  or  why  different 
rules  of  construction  from  those  Invari- 
ably followed  by  the  courts  should  be 
adopted  In  construing  the  statute.  The 
rigid  rule  of  construction  adopted  in  Eng- 
land, as  shown  in  the  opinion  in  Price  v. 
Lush,  supra,  is  monstrous.  No  American 
case,  with  the  exception  of  the  Montana 
case,  has  gone  so  far  as  to  establish  the 
doctrine  that  the  failure  of  the  officers  of 
a  political  nomlnatingconventlon  to  prop- 
erly certify  the  facts  required  to  be  certi- 
fied by  statute  would  deprive  such  a  candi- 
date of  the  office  to  which  be  was  elected. 
The  provisions  of  the  statute  in  this  re- 
spect is  to  my  mind  for  the  guidance  of  the 
officer  who  prepares  the  official  ballot. 
The  list  of  candidates  must  be  published, 
and  this  Is  the  notice  to  the  electors  at 
large  of  the  nominations.  While  an  officer 
charged  with  the  duty  of  receiving,  filing, 
and  preserving  certificates  of  nominations 
might  not  be  compelled  to  place  the 
names  of  the  candidates  not  certified  or  ir- 
regularly certified  upon  the  official  ballot, 
yet  if  he  does  so,  without  objection,  I 
think  all  Inquiry  should  end  there.  Any 
other  construction  would  operate  to  de- 
lude the  unsuspecting  voter,  who  has  a 
right  to  assume,  when  be  receives  from  the 
election  judges  a  ballot  purporting  to 
be  an  official  ballot,  that  it  Is  official,  and 
properly  made  out  by  the  public  agonts 
designated  by  law  for  that  purpose. 
Cases,  indeed,  might  arise  where  an  officer 
charged  with  this  duty  has  acted  fraudu- 
lently or  corruptly  In  placing  names  on  an 
official  ballot  which  have  no  right  there, 
but  the  courts  are  open  for  the  redress  of 
such  wrongs.  Certificates  of  nomination 
are  open  to  Inspection,  and  heavy  penal- 
ties are  provided  for  the  infringement  or 
the  law  by  the  official  who  is  custodian  of 
these  certificates,  and  who  prepares  and 
directs  the  printing  of  the  official  ballot. 
These  are  sufficient  safeguards  against 
fraud,  ignorance,  or  corruption  on  the 
part  of  the  officers  intrusted  with  these 
duties.  If  the  law  is  to  be  rigidly  con- 
strued, and  all  of  its  provisions  held  man- 
datory relating  to  the  conduct  of  the  offi- 
cers in  preparing  and  distributing  official 
ballots,  many  electors  may  be  deprived  of 
their  votes  without  any  fault  or  negli- 
gence on  their  part.  Dissenting  opinions 
in  People  v.  Board  of  Canvassers,  129  N. 
Y.  488,  29  N.  E.  Rep.  327. 

The  record  discloses  that  there  were  10 
candidates  only  for  the  office  of  represent- 
atives voted  for  in  Carbon  county,  which, 
with  Natrona  county,  Is  entitled  to  five 
representatives  In  the  lower  branch  of  the 


legislature;  and  It  is  fair  to  presume  that 
these  nominations  were  made,  five  from 
each  of  the  great  political  parties,  and 
that  the  electors  could  exercise  their  choice 
from  these  two  lists  by  voting  their  party 
or  personal  preferences,  unless  they  chose 
to  write  the  name  of  somo  other  person  or 
persons  on  the  ballots.  In  choosing  be- 
tween political  nominations,  therefore,  the 
electors  must  have  been  restricted  to  these 
names  on  the  printed  official  ballot.  They 
had  the  right  to  do  so,  and  tbey  ought  not 
now  to  have  this  right  questioned.  The 
names  appearing  on  the  two  official  bal- 
lots are  challenged  for  the  first  time  in  this 
court,  for  aught  we  know  to  the  contrary. 
In  my  Judgment  it  is  too  late  to  make 
that  objection  now.  The  ordinary  rules 
of  waiver  of  legal  objections,  if  not  season- 
ably interposed,  ought  to  apply  here. 
While  no  provision  is  made  by  our  statute 
for  the  correction  or  determination  of  the 
validity  of  certificates  of  nomination,  there 
is  a  provision  for  the  correction  of  an  er- 
ror or  omission  in  the  publication  of 
names  or  the  description  of  candidates 
nominated  for  office,  or  in  the  priuting  of 
ballots.  The  proper  district  court,  or  the 
judge  thereof,  may  direct  the  correction  to 
be  made  on  application  therefor  or  the 
mistakes  may  be  corrected  by  the  clerk  on 
his  own  motion.  Elect.  Law  W.vo.  §§  108, 
109.  In  some  states  statutory  provision 
is  made  for  objecting  to  the  certificates 
within  a  fixed  period  after  they  have  been 
filed, butno  such  provision  is  incorporated 
in  our  law.  Yet  it  seems  but  reasonable 
that,  provisions  bavlug  been  made  for 
public  inspection  of  the  nominating  certif- 
icates, which  mnst  befiled  a  certain  period 
before  election,  ample  time  Is  afforded  for 
making  objections  to  tuem,  or  the  action 
of  the  officer  In  accepting  or  rejecting 
them,  prior  to  their  printing  and  distribu- 
tion. It  apears  to  me  that  all  such  mat- 
ters would  be  reached  in  the  courts  where 
the  statute  is  silent.  If  no  objection  is 
made  before  the  printing  of  the  ballots, 
and  certainly  If  none  Is  made  before  the 
election,  I  do  not  think  It  could  be  made 
after  the  election,  and  thus  operate  to  de- 
feat the  will  of  the  people  as  expressed  at 
the  ballot  box.  Our  election  law  was  un- 
doubtedly designed  to  protect  the  elector 
from  fraud,  imposition.  Intimidation,  and 
debauchery;  to  make  bim  absolutely  free 
while  exercising  bis  choice  for  public  serv- 
ants. It  was  intended  to  secure  honesty 
and  freedom  to  the  voter,  and  to  render 
ineffective  his  corruption.  It  was  never 
intended  to  serve  as  a  cloak  for  disfran- 
chisement, and  should  hot  be  so  construed 
as  to  render  it  possible  for  an  official  to 
lgnorantly  or  designedly  mislead  or  dis- 
franchise any  elector.  If  such  was  the  in- 
tention, it  would  have  been  better  if  the 
law  had  never  been  enacted.  It  could  be 
no  improvement  on  formerstatutes,  which 
have  been  invariably  construed  in  such 
manner  as  to  arrive  at  the  intent  of  the 
elector,  to  ascertain  the  will  of  a  sovereign 
people,  and  to  cause  obedience  to  that 
mandate  when  ascertained.  I  have  read 
with  much  interest  and  profit  the  cases  of 
Bowers  v.  Smith,  (Mo.  Sup.)  20  S.  W.  Rep. 
101,  and  Alien  v. Glynn,  (Colo.  Sup.)  29  Pac 
Bep.  670,  and  I  believe  that  the  reasoning 
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ot  the  majority  of  the  courts  in  those 
cases,  fairly  applied  to  this  case,  will  sus- 
tain me  in  my  views.  I  concur  in  the  re- 
salt. 


(SO  Kan.  M8) 

STATE  v.  PALMER. 
(Supreme  Court  of  Kama*.  Jan.  7,  1893.) 
Falsk  Pkbtrnsks — Information — Evidence. 

1.  Good  pleading  requires  that  an  informa- 
tion charging  the  crime  of  obtaining  money  or 
other  property  by  means  of  false  pretenses 
should  directly  and  positively  negative  each  dis- 
tinct material  representation  alleged  to  have 
been  made. 

2.  To  convict  one  charged  with  having  ob- 
tained money  or  other  property  by  means  of 
false  pretenses,  the  proof  must  show  that  the 
party  complaining  was  actually  defrauded. 

3.  The  testimony  in  this  case  examined, 
and  hdd,  that  it  does  not  show  that  complainant 
was  defrauded. 

(Syllabus  by  Strang,  0.) 

Commissioners'  decision.  Appeal  from 
district  court,  Sbawnee  county;  John 
Goth rie,  Judge. 

Prosecution  against  Margaret  J.  Palmer 
for  obtaining  money  under  false  pretenses. 
Verdict  ot  guilty,  and  Judgment  thereon. 
Defendant  appeals.  Reversed. 

Cheaney  &  Ward,  for  appellant.  J.  N. 
Ives,  Atty.  Gen.,  and  R.  B.  Welch,  for  the 
State. 

STRANG.  C.  Tbis  Is  an  appeal  from  a 
conviction  in  Shawnee  county,  on  an  in- 
formation charging  the  defendant  with 
having  obtained  money  under  false  pre- 
tenses. The  Information  alleges  that  the 
defendant,  on  the  28th  day  of  August,  1891, 
obtained  from  Francis  L.  McClelland,  at 
Topeka,  Kan.,  the  sum  of  f 200,  by  falsely, 
unla  wfully ,  designedly,  and  feloniously  rep- 
resenting to  said  Francis  L.  McClelland 
— "First.  That  she  was  then  and  there  the 
owner  of  a  certain  promissory  note,  bear- 
ing date  November  13, 1890,  due  in  one  year 
after  date,  payable  to  the  order  of  M.  J. 
Palmer,  for  the  sura  of  three  thousand 
dollars,  at  six  per  cent.  Interest  from  date; 
and  that  the  same  was  duly  signed  by  Ja- 
cob S.  Fege,  Moses  Glncricb,  and  Joseph 
Palmer;  and  that  said  note  was  genuine, 
and  worth  its  full  face  value.  Second. 
That  she,  the  said  Margaret  J.  Pttlraer, 
was  then-  engaged  in  the  business  of  sell* 
ing  silkworm  eggs,  and  was  doing  a  large 
and  extensive  business,  amounting  to 
thousands  of  dollars;  that  she  procured 
her  silkworm  eggs  from  Prof.  Gore,  at 
Portland,  In  the  state  of  Maine;  and 
that  she  bad  recently  sent  to  said  Prof. 
Gore,  through  the  Wells-Fargo  Express 
Company,  at  its  office  in  Wichita,  Kan., 
large  sums  of  money  in  payment  for  said 
silkworm  eggs,  and  that  she  bad  recently 
sent  to  Prof.  Gore,  at  Portland,  Me.,  the 
money  theretofore  advanced  by  said  Fran- 
cis L.  MrClelland,  through  said  office,  for 
silkworm  eggs.  Third.  That  she  was 
then  receiving,  from  time  to  time,  large 
and  extensive  orders  for  silkworm  eggs, 
amounting  to  thousands  of  dollars,  and 
that  there  had  been  sent  to  Wichita,  Kan., 
through  the  Wells-Fargo  Express  Compa- 
ny, at  their  office  at  said  city,  to  her  ad- 
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dress,  a  large  package  of  silkworm  eggs; 
that  said  eggs  were  then  needed  to  fill  or- 
ders already  lu,  and  that  to  lift  said  eggs 
from  the  said  express  company's  office 
would  require  a  large  sum  of  money ;  that 
she  had  arranged  with  Senator O.  A.  Bent- 
ley,  of  Wichita,  to  send  said  money  and 
said  charges  for  said  silkworm  eggs  to 
Pror.  Gore,  of  Portland,  Me.,  and  that 
said  money  was  actually  needed  for  said 
purpose;  that,  by  the  sending  of  said 
money,  silkworm  eggs,  to  the  value  of 
many  thousands  of  dollars,  would  be  ob- 
tained by  said  Margaret  J.  Palmer,  to  nil 
large  orders  already  received  by  her,  and 
that  said  package  of  silkworm  eggs  had 
been  sent  back  to  Prof.  Gore,  or  were 
about  to  be  sent  back  If  said  charges  were 
not  paid,  and  that  she  had  received  all  the 
money  necessary  to  pay  the  charges  for 
said  silkworm  eggs  except  two  hundred 
dollars,  which  she  wished  said  Francis  L. 
McClelland  to  raise;  that  the  said  Francis 
L.  McClelland,  believing  and  relying  upon 
said  representations  so  as  aforesaid  made 
to  him  by  said  Margaret  J.  Palmer,  deliv- 
ered to  said  Margaret  J.  Palmer,  and  for 
her  use  and  benefit,  and  the  said  Marga- 
ret J.  Palmer  obtained  from  said  Francis 
L.  McClelland,  the  sum  of  two  hundred 
dollars,  lawful  money  of  the  United 
States,  the  personal  property  of  the  said 
Frauds  L.  McClelland. of  the  value  of  two 
hundred  dollars,  a  more  particular  descrip- 
tion of  which  said  money  and  personal 

Fro  pert  y  is  unknown  and  cannot  be  given. 
When]  whereas,  in  truth  and  in  fact,  each 
and  all  of  said  representations  were  false 
and  fraudulent,  and  the  said  Margaret  J. 
Palmer  knew  them  to  be  false  and  fraud- 
ulent at  the  time  she  so  made  them  to 
said  Francis  L.  McClelland ;  and  the  said 
Margaret  J.  Palmer  did  then  and  there 
unlawfully,  designedly,  willfully, felonious- 
ly, and  with  intent  to  cheat  and  defraud 
said  Francis  L.  McClelland,  make  said 
false  and  fraudulent  representations,  and 
thereby,  and  by  reason  thereof,  obtained 
said  sum  of  two  hundred  dollars  from  said 
Francis  L.  McClelland,  contrary  to  the 
form  of  the  statute  in  such  cases  made  and 
provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Kansas."  The  in- 
formation in  this  case  was  challenged  by 
motion  to  quash,  which  motion  was  over- 
ruled. It  Is  a  very  serious  question  wheth- 
er the  court  did  not  err  in  overruling  such 
motion. 

There  are  a  large  number  of  allegations 
in  the  information  which  are  negatived  in 
a  general  and  somewhat  indefinite  man- 
ner, but  the  principal  one  relied  on  in  the 
trial  of  the  case  Is  the  allegation  in  rela- 
tion to  the  9 3,000  note.  In  fact,  on  the 
trial  the  conviction  was  sought,  and  evi- 
dently had,  on  the  ground  that  the  defend- 
ant had  obtained  the  f 200 from  McClelland 
by  making  to  him  the  alleged  representa- 
tions regarding  the  93,000  note,  and  deliv- 
ering the  same  to  him  as  security  In  part 
for  whatever  money  he  put  Into  the  busi- 
ness that  she  represented  herself  engaged 
in,— the  purchasing  and  selling  of  silk- 
worm eggs  for  a  profit.  But  the  informa- 
tion does  not  allege  the  delivering  of  the 
note  to  McClelland  at  all,  and  does  not  In 
any  direct  and  specific  way  allege  that 
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she  was  not  the  owner  of  said  note,  or 
that  It  was  not  worth  its  face  value. 
The  alleged  representations  in  the  informa- 
tion are  divided  into  three  distinct  classes, 
and  each  class  contains  numerous  sepa- 
rate representations,  and  each  of  these 
classes  of  representations,  including  all 
the  representations  of  each  class,  are  neg- 
atived with  a  single  general  allegation  of 
falsity.  We  do  not  think  this  Is  good 
pleading,  but,  as  this  case  is  to  be  reversed 
on  another  ground,  we  will  only  say  in 
this  connection  that  in  criminal  cases  the 
charges  should  be  direct  and  certain,  and 
in  this  class  of  cases  good  pleading  requires 
that  each  distinct  and  material  allegation 
should  be  directly  and  specifically  nega- 
tived. 

Counsel  for  appellant  claim  that  there  is 
no  proof  In  the  record  that  McClelland 
was  defrauded.  A  careful  examination  of 
the  record  satisfies  ns  that  this  contention 
is  well  founded.  McClelland  claims  that 
he  was  the  agent  of  the  defendant  for  the 
entire  period  of  time  during  which  he  let 
her  ha veany  money, and  that  thearrange- 
ment  between  them  was  that  be  let  her 
have  certain  sums  of  money  to  put  Into 
her  business,  buying  and  selling  silkworm 
eggs,  which  be  was  to  receive  back  out  of 
trie  first  sales,  with  a  share  of  the  profits, 
and  that,  in  the  mean  time,  he  was  to  be 
secured  for  the  money  he  put  In  with  cer- 
tain notes  which  he  was  to  hold  as  col- 
lateral security  for  all  money  he  let  her 
have.  In  all  bis  testimony  McClelland  in- 
sisted that  be  would  not  have  let  the  de- 
fendant have  the  money  without  the  notes 
as  security.  He  let  her  have  In  all  less 
than  $1,300  that  be  did  not  get  back,  and 
the  uudisputed  evidence  shows  that  he  re- 
ceived" from  her  as  -security  a  note  for 
$700,  one  for  $1,500  and  one  for  $3,000. 
There  is  some  evideuce  to  show  that  the 
$3,000  note  is  worthless;  but  there  Is  no 
certain  or  conclusive  evidence  of  that  fact. 
There  was  never  any  attempt  on  the  part 
of  McClelland,  or  any  one  for  him,  to  col- 
lect said  note.  It  was  never  sent  to  the 
home  of  the  makers  for  collection.  No 
one  of  the  makers  was  ever  asked  to  pay 
it.  There  is  no  evidence  that  the  note  was 
not  made  by  the  parties  whose  names 
were  signed  thereto,  nor  that  they  were 
not  fully  able  to  pay  It.  It  Is  true  it  was 
shown  by  evidence  of  doubtful  compe- 
tency that  there  was  no  First  National 
Bank  at  Chambersburgh,  Pa.,  and  that  a 
dispatch  purporting  to  come  from  Cham- 
bersburgh, signed  "First  National  Rank," 
saying  in  substance  that  the  note  was 
good,  was  manufactured  here,  by  the  de- 
fendant, with  the  aid  of  an  honest,  but  in- 
competent, operator  of  the  Western  Union 
Telegraph  Company;  and  yet,  in  spite  of 
these  things,  the  note  might  be  genuine 
and  collectible.  But  suppose  this  note 
was  worthless;  what  is  there  in  the  rec- 
ord to  show  that  the  other  two  notes 
were  not  worth  their  face  value?  We  dis- 
cover nothing.  McClelland  was  in  posses- 
sion of  both  of  these  notes  when  he  let  the 
defendant  have  the  last  $200,— August  28, 
1891,— and,  so  far  as  the  record  shows,  has 
them  still.  These  two  notes  amount 
to  $2,200  without  any  interest  thereon. 
Tbe  only  reference  to  either  of  these  two 


notes,  except  as  to  the  fact  that  be  re- 
ceived theru  as  security,  Is  In  one  of  Mc- 
Clelland's  letters  to  the  -defendant,  in 
wblcb  be  called  her  attention  to  the  fact 
that  the  $1,500  note  was  due,  and  that,  to 
keep  It  good,  she  ought  to  have  some  of 
the  principal  or  tbe  interest  paid,  an  indi- 
cation at  that  time  that  be  thought  the 
note  was  good.  The  record  shows  no  at- 
tempt to  collect  either  of  these  notes,  and 
no  complaint  that  they  were  not  collecti- 
ble. If  these  two  notes  are  good  and  col- 
lectible, McClelland  hns  at  least  $2,200  in 
security  for  less  than  $1,300  that  he  let  the 
defendant  have  and  did  not  get  back. 
With  such  a  state  of  things,  we  do  not  see 
how  be  was  defrauded.  It  may  be  said 
that  he  wonld  not  bave  let  the  defendant 
have  the  $200  August  28,  1891,  without  the 
$3,000  note  as  additional  security.  That 
may  be  true,  but  if  true,  and  if  the  $3,000 
note  is  worthless,  yet,  If  the  collateral  al- 
ready In  bis  possession  was  sufficient  to 
save  him  from  loss  on  the  $200,  he  was  not 
defrauded;  and,  If  not  defrauded,  the  de- 
fendant could  not  be  guilty  of  a  crime  in 
connection  therewith.  The  mere  obtain- 
ing of  mpuey  under  false  pretenses  does 
not  alone  constitute  a  crime.  The  money 
tuuet  be  obtained  to  the  injury  of  some 
one.  Though  money  is  obtained  by  mis- 
representation, If  no  Injury  follows,  no 
crime  is  accomplished.  In  this  case  the 
defendant  was  undoubtedly  guilty  of  many 
flagrant  misrepresentations  and  other  dis- 
honest acts;  but  if  all  such  misrepresenta- 
tions and  dishonorable  acts  did  not  actu- 
ally result  in  injury  to  McClelland,  she 
cannot  be  convicted  in  this  state  simply 
because,  upon  tbe  face  of  things,  she  is 
bad.  A  person  must  be  charged  with,  and 
convicted  of,  some  specific  offense,  if  con- 
victed at  all.  it  will  not  do  to  convict 
on  general  principles  because  the  evidence 
shows  the  defendant  devoid  of  common 
honesty.  Many  of  the  statements  made  by 
tbedefendant  to  McClelland  concerning  her 
business  are  so  ludicrously  extravagant 
that  they  of  themselves  should  have  warned 
him  of  the  character  of  the  person  he  was 
dealing  with.  We  think  the  record  wholly 
falls  to  show  that  McGelland  was  de- 
frauded out  of  anything  by  the  defendant, 
and  that  it  does  not  satisfactorily  show 
that  even  the  $3,000  note  was  not  genuine 
and  collectible.  It  is  therefore  recommend- 
ed that  the  judgment  of  the  trial  court  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceedings  in  tbat  court. 

PER  CURIAM.  It  is  bo  Ordered ;  all  the 
justices  concurring. 


(50  Kail.  350) 
ROBSON  et  al.  v.  SMITH. 
(Supreme  Court  of  Kansas.   Jan.  7,  1893.) 
County  Commissionebs— Contkacts  by  Expibinq 

BOABD. 

The  board  of  county  commissioners  of  a 
county,  about  to  be  dissolved  under  operation  of 
law,  has  no  power  to  enter  into  a  contract  desig- 
nating the  official  newspaper  of  the  county,  and 
providing  for  the  county  printing  for  another 
year,  so  as  to  tie  the  hands  of  the  new  board, 
about  to  meet  and  organize,  and  thereby  prevent 
the  new  board  from  selecting  the  official  paper 
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and  contracting  for  county  printing  for  the  cur- 
rent year  after  its  organization. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Coffey  county , 
Charles  B.  Graves,  Judge. 

Action  by  C.  O.  Smith  against  W.  II. 
Robson,  Stephen  Baird,  and  A.  S.  Vanord- 
strand,  the  board  of  county  commission- 
ers of  Coffey  county,  Kan.,  and  M.  M. 
Bowman  aud  N.  S.  Mounts,  partners  as 
Bowman  &  Mounts,  to  enjuln  the  board 
of  county  commissioners  from  carrying 
out  a  contract  made  with  Bowman  & 
Mounts  to  do  the  county  printing.  The 
temporary  injunction  was  made  perpetual, 
and  defendants  bring  error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

On,  and  for  more  than  Ave  years  prior  to, 
the  18th  day  of  January,  1892,  and  at 
this  time,  C.  O.  Smith  was  and  is  the  pub- 
lisher of  the  Burlington  Republican,  a 
weekly  newspaper  printed  and  published 
in.thecity  of  Burlington,  in  the  county  of 
Coffey,  in  this  state,  and  having  a  general 
circulation  therein.  On  the  7th  day  of 
January,  1892,  the  board  of  county  com- 
missioners of  Coffey  county,  then  composed 
of  W.  H.  Rubson,  Stephen  Baird,  and  O. 
R.  Tanner,  (the  last  named  being  the  chair- 
man of  the  board,)  at  a  regular  session 
thereof,  entered  Into  a  written  contract 
with  C.  O.  Smith  to  do  all  the  county 
printing  of  the  county  from  the  7th  day 
of  January,  1892,  until  the  1st  day  of  Jan- 
uary, 1893.  At  the  time  of  the  contract,  C. 
O.  Smith  executed  to  the  board  of  county 
commissioners  of  Coffey  county  a  bond  in 
the  sum  of  f 2,000,  conditioned  for  the  faith- 
ful performance  of  his  part  of  the  contract, 
which  was  accepted  and  approved  by  the 
board, and  filed  with  thecounty  clerk.  On 
the  13th  day  of  January,  1892,  Bowman 
ft  Mounts,  editors  and  proprietors  of  the 
Conrier,  a  weekly  newspaper  published  in 
the  county  continuously  since  the  1st  day 
of  January,  1891,  and  of  general  circula- 
tion therein,  made  a  proposition  to  the 
board  of  county  commissioners  of  the 
couuty,  then  composed  of  A.  8.  Vanord- 
strand,  Stephen  Baird,  and  W.  H.  Robson, 
(the  last  named  being  chairman  of  the 
board,)  and  who  were  then  in  regular  ses- 
sion as  such  board  at  the  office  of  the 
county  clerk  of  thecounty.  todo  thecounty 

Srinting  for  the  year  ending  on  the  second 
londay  of  January,  1893,  for  5  per  cent,  of 
the  price  C.  O.  Smith  was  to  receive  under 
bis  contract.  The  board,  by  a  vote  of  a 
majority  of  its  members,  A.  S.  Vanord- 
strand  and  Stephen  Baird,  accepted  the 
proposition  of  Bowman  &  Mounts,  and 
ordered  the  county  printing  for  thecounty 
to  be  let  to  them.  The  order  of  the  board 
was  at  the  same  time  reduced  to  writing, 
and  spread  upon  the  Journal  by  the  coun- 
ty clerk.  Bowman  &  Mounts  then  placed 
at  the  bead  of  their  newspaper,  the  Cou- 
rier, the  words, "  Official  County  Paper," 
and  otherwise  advertised  that  the  Courier 
was  the  official  newspaper  of  Coffey  coun- 
ty. On  the  18th  day  of  January,  1892.  C. 
O.  Smith  commenced  his  action  in  the  dis- 
trict court  of  Coffey  county  to  enjoin  the 
board  of  county  commissioners  from  en- 
tering into  or  carrying  out  any  contract. 


with  Bowman  &  Monnts  to  do  thecounty 
printing,  and  to  enjoin  them  from  placing 
at  the  head  of  theConrier  the  words  "Offi- 
cial County  Paper,"  and  from  otherwise 
advertising  their  uewnpaper  as  the  official 
newspaper  of  the  county.  On  the  same 
day  the  district  court  granted  a  tempo- 
rary injunction  in  theactionas  prayed  for. 
On  the  22d  day  of  January,  1892,  the  de- 
fendants filed  their  motion  to  vacate  and 
dissolve  the  temporary  injunction  on  the 
grounds  that  tho  plaintiff's  petition  did 
not  state  facts  sufficient  to  authorize  the 
issuing  of  the  temporary  injunction,  and 
that  the  facts  alleged  therein  were  not 
true,  and  also  that  plaintiff  had  an  ade- 
quate remedy  at  law.  The  motion  was, 
ou  the  27th  day  of  January,  1892,  heard 
by  the  court  upon  the  petition  and  affi- 
davits. After  the  hearing  and  argument 
thereof,  the  court  toot  the  same  under 
advisement  until  the  6th  day  of  February, 
1892,  at  which  timeC.  O.  Smith  asked  and 
obtained  leave  to  file,  and  did  file,  his 
amended  petition.  Immediately  after  the 
filing  of  the  same,  the  court  overruled  the 
motion,  to  which  ruling  the  defendants  at 
the  time  excepted.  On  the  2oth  day  of 
February,  1892,  the  board  of  county  com- 
missioners and  Bowman  &  Mounts  each 
filed  in  the  action  their  separate  demur- 
rers to  the  amended  petition,  aud  each  al- 
leged as  the  grounds  of  demurrer  that  the 
amended  petition  did  not  state  facts  suffi- 
cient to  constitute  any-  cause  of  action 
against  them,  nor  to  entitle  tbe  plaintiff 
to  the  relief  prayed  for.  nor  to  any  relief 
whatever,  as  against  the  defendants.  On 
the  4th  day  of  March,  1892,  the  separate 
demurrers  were  each  taken  up  and  heard 
before  the  court,  and  overruled,  to  which 
ruling  the  defendants  excepted  at  tbe  time. 
The  defendants  declined  further  to  plead, 
|*  and  each  elected  to  stand  upon  their  re- 
spective demurrers,  whereupon,  on  mo- 
tion of  the  plaintiff,  C.  O.  Smith,  the  court 
rendered  judgment  against  the  defend- 
ants, ordering  the  temporary  injunction 
to  be  made  perpetual,  and  enjoining  the 
defendants  and  the  board  of  county  com- 
missioners from  ordering  or  directing  any 
of  the  county  printing  to  be  done  by 
Bowman  &  Mounts  or  by  the  Courier  dur- 
ing the  year  1892,  and  restraining  Bow- 
man &  Mounts  from  advertising  their 
newspaper  as  the  official  paper  of  the 
county,  and  from  displaying  at  the  head 
of  the  newspaper  the  words  "Official  Coun- 
ty Paper"  during  the  year  1892,  and  per- 

getually  enjoining  the  same  from  paying 
owman  &  Mounts  any  money  or  county 
orders  for  any  printing  or  advertising  for 
the  county  during  1892.  Bowman  & 
Mounts  und  the  board  of  county  commis- 
sioners of  Coffey  county  excepted  to  the 
Judgment,  and  bring  the  case  here. 

M.  M.  Bowman  and  E.  N.  Connal,  for 
plaintiffs  in  error.  Manchester  &  Allen, 
for  defendant  in  error. 

HORTON.  C.  J.  It  was  decided  in  Shelden 
v.  Board, 48  Kan.  356,  29Pac.  Rep.  759,  that 
"on  the  second  Monday  of  January  after 
each  general  election  at  which  a  commis- 
sioner has  been  elected  the  board  of  coun- 
ty commiHsiouer8  as  an  organized  body  is 
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dissolved,  and  the  office  of  chairman  is 
vacant,  and,  before  the  commissioners 
can  transact  any  county  buxiness  other 
than  to  elect  a  chairman,  or  fill  a  vacancy 
in  the  office  of  a  commissioner,  the  board 
must  be  again  organised ;  and  the  hands 
of  such  new  board  or  organization,  as  to 
the  designation  of  the  official  newspaper 
of  the  county,  are  not  tied  by  a  prior  or- 
der of  the  preceding  board  of  county  com- 
missioners." It  logically  follows  from  the 
opinion  filed  in  that  case  that  the  board 
of  county  commissioners  of  Coffey  county, 
which  was  about  to  be  dissolved  under 
operation  of  law,  did  not  have  authority 
on  the  7th  day  of  January,  1892,  to  enter 
into  a  contract  with  C.  O.  Smith  concern- 
ing the  official  newspaper  of  the  county 
and  the  county  printing  thereof  for  an- 
other year,  so  as  to  tie  the  hands  of  the 
new  board  of  county  commissioners,  which 
met  and  organized  on  the  second  Monday 
of  January  of  that  year, — being  only  four 
days  after  the  7th  of  January,  the  date 
of  the  contract  com  plained  of.  It  is  a  mat- 
ter of  general  publicity  that  in  theelection 
of  county  commissioners  the  selection  of 
the  official  newspaper  of  the  county  enters 
more  or  less  into  the  contest.  The  views 
of  the  candidates  for  commissioners  as  to 
what  newspaper  shall  be  designated  the 
official  paper  of  the  county  often  deter- 
mines the  result.  When  the  result  of  the 
election  is  legally  declared,  the  will  of  the 
majority  ought  to  be  promptly  and  cheer- 
fully acquiesced  in.  It  does  not  seem  fair 
or  Just  for  the  old  board,  Just  asit  is  going 
out  of  office,  to  forestall  the  new  board  in 
the  designation  of  the  official  newspaper  of 
the  county.  There  are  no  good  reasons  why 
the  old  board  should  be  permitted  to  tie  the 
hands  of  the  new  board  In  such  a  matter, 
and  there  are  manifold. and  manifest  rea- 
sons why  they  should  not  have  that  power. 
The  same  reasons  for  limiting  contracts 
for  general  county  expenditures  do  not  ex- 
ist as  in  designating  the  official  paper  of 
the  county.  We  repeat  what  we  said  in 
Shelden  v.  Board,  supra:  "To  avoid  com- 
plications or  other  troubles,  the  designa- 
tion of  the  official  newspaper  should  be 
made  as  early  in  each  January,  after  the 
board  is  organized,  as  isconvenlentfor  ac- 
tion to  be  had."  In  the  case  of  Lapharo 
v.  State,  (Kan.)  27  Pac.  Rep.  997,  the  only 
material  question  decided  was  that  a 
board  of  county  commissioners  had  the 
power,  in  the  absence  of  fraud  or  collusion, 
to  make  a  contract  to  pay  for  the  county 
printing  at  legal  rates,  although  other 
parties  offered  to  do  the  printing  at  less 
than  legal  rates.  The  Judgment  will  be  re- 
versed, and  cause  remanded,  with  direc- 
tion to  the  court  below  to  sustain  the  de- 
murrer filed  to  the  petition.  All  the  Jus- 
tices concurring. 


(60  Kan.  807) 

EL  DORADO  TP.  v.  GORDAN  et  al. 

(Supreme  Court  of  Kansas.  Jan.  7,  1893.) 

Limitations— Actios  on  Township  Treasurer's 
Bond. 

An  action  to  recover  a  balance  due  a 
township  on  a  township  treasurer's  bond  is 
barred  in  fire  years  after  a  demand  has  been 
made  for  its  payment  by  the  legally  qualified 


successor  of  the  treasurer  who  executed  the 
bond. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Butler  county;  C.  W. 
Sblnn,  Judge. 

Action  by  El  Dorado  township,  a 
municipal  township  in  Butler  county, 
Kan.,  against  M.  J.  Gordan  and  others, 
on  a  township  treasurer's  bond.  Sepa- 
rate demurrers  to  the  evidence  were  sus- 
tained, and  plaintiff  brings  error.  Af- 
firmed. 

Redden  &  Schumacher, for  plaintiff  In  er- 
ror. Leland  &  Harris,  for  defendants  in 
error. 

SIMPSON,  C.  Action  to  recover  the 
amount  specified  in  the  bond  of  a  town- 
ship treasurer.  M.  J.  Gordan  was  elected 
treasurer  of  El  Dorado  township,  Butler 
county,  in  February,  1885.  He  filed  bis 
oath  of  office  and  bond,  with  Ellet  and 
Frazier  as  sureties,  on  the  18th  day  of  Feb- 
ruary, but  the  bond  was  not  approved  by 
the  board  of  county  commissioners  until 
the  17th  day  of  April,  18S5.  Gordan  acted 
as  treasurer  until  some  time  in  December, 
1886.  At  the  fall  election  In  November, 
1886,  Adams  was  elected  as  treasurer  of 
said  township.  He  filed  his  oath  of  office 
and  bond  on  the  18th  day  of  November, 
1886,  but  his  bond  was  not  approved  by 
the  board  of  county  commissioners  until 
the  4th  day  of  January,  1887.  At  a  meet- 
ing of  the  township  board  in  the  month  of 
October,  1886,  a  settlement  was  made 
with  Gordan  that  showed  a  balance  in 
favor  of  the  township  of  $l,350.3x.  Adams, 
the  succeeding  treasurer,  testified  at  the 
trial  that  in  December,  1886,  he  made  a 
demand  on  Gordan  to  pay  over  to  him 
the  balance  due  the  township,  and  that 
subsequently, in  Jan uary ,  1887,  he  mudo an- 
other demand.  This  action  was  com- 
menced on  the  1st  day  of  January.  1892,  by 
the  filing  of  a  petition  and  praecipe,  and 
summons  was  served  on  all  of  the  defend- 
ants ou  the  2d  day  of  January,  Is92.  Trial 
was  bad,  and,  after  the  township  had  in- 
troduced its  evidence  and  rested,  ench  of 
the  defendants  hied  their  separate  demur- 
rer^ claiming  that  it  failed  to  prove  a 
cause  of  action  in  favor  of  the  township 
against  either  of  the  defendants.  The 
court  sustained  the  demurrers.  The  de- 
fendants had  pleaded  the  Ove-years statute 
of  limitation.  The  township  brings  the 
case  here  for  review. 

The  controlling  question  is  whether  the 
cause  of  action  alleged  in  the  p?iition  of 
the  township  is  barred  by  the  five-years 
statute  of  limitation.  Of  course  it  was 
the  duty  of  Gordan  to  pay  over  the  money 
in  his  hands  helonging  to  the  township 
to  his  successor  In  office  as  soon  as  bis 
successor  was  duly  qualified that  is,  as 
soon  as  he  had  taken  the  oath  of  office, 
and  filed  his  official  bond.  This  he  did  not 
do.  Adams  filed  his  oath  and  bond  on 
the  18th  day  of  February,  1886,  and  on  the 
succeeding  1st  day  of  January,  1887, 
Adams  was  induced  by  Gordan  to  receipt 
to  him  for  the  full  amount  found  due  by 
the  October  settlement,  to  wit,  f 1,350.38; 
but  of  this  {.mount  Gordan  only  paid,  at 
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the  time  the  receipt  was  given,  the  sum  ol 
$400.  and  made  subsequent  payments,  re- 
ducing the  amount  owing  to  the  township 
to  $747.10.  The  amount  of  the  bond  sued 
upon  is  $500.  Adams  bad  no  legal  right 
to  receipt  for  the  balance  due  the  town- 
ship from  Gordan  unless  it  was  actually 
paid  in  money.  It  follows  from  the  evi- 
dence that  the  conditions  of  the  bond  were 
violated  when  the  demand  was  made  in 
December,  1886,  and  not  complied  with, 
and  at  that  time  a  cause  of  action  arose  in 
favor  of  the  township,  unless  the  conten- 
tion of  counsel  for  plaintiff  in  error  that 
Adams  was  not  authorised  to  make  de- 
mand or  receive  the  moneys  of  the  town- 
ship until  bis  bond  was  approved  by  the 
bond  of  county  commissioners  is  good. 
The  logic  of  the  case  of  McCracken  v. 
Todd,  1  Kan.  148,  is  against  this  conten- 
tion of  counsel.  This  court  say:  "Todd 
was  sheriff  from  the  date  he  accepted  bis 
commission,  and  bis  neglect,  or  that  of 
the  court,  to  have  his  bond  approved, 
did  not  vacate  the  office.  His  official  acts, 
notwithstanding  such  failure,  were  bind- 
ing and  effectual."  If  this  question  was 
presented  under  a  different  aspect  It 
might  be  a  very  serious  one.  Is  an  out- 
going treasurer,  who  is  responsible  for  a 
large  amount  of  money,  required  to  pay 
it  over  to  his  successor  in  office  before  the 
bond  of  the  successor  Is  approved  by  tbe 
proper  authority?  It  may  be  that  the  ap. 
proval  relates  back  to  the  filing  of  tbe 
bond,  but  suppose  the  bond  is  not  ap- 
proved, and  other  and  different  sureties 
are  required,  or  the  bond  is  rejected  be- 
cause itsconditlons  do  not  conform  to  the 
requirements  of  the  statute?  But  Gordan 
never  made  any  objection  to  pay  on  that 
account,  and  we  are  now  unable  to  see. 
how  the  township  can  take  advuntage  of 
tbe  fact  that  tbe  bond  of  Adams,  tbe  suc- 
cessor of  Gordan,  was  not  approved  until 
the  4tb  day  of  January,  1887.  As  a  matter 
of  fact,  the  identical  bond  hied  by  Adams 
on  tbe  18th  day  of  November,  1886,  was 
approved  on  the  4th  day  of  January, 1887; 
and,  asa  matter  of  law,  probably  that  ap- 
proval related  to  the  filing  of  the  bond  in 
the  previous  November.  The  contention 
of  the  township  is  that  Adams  could  not 
legally  make  a  demand  for,  or  was  not 
entitled  to  receive,  the  township  raon«»y 
until  his  bond  was  approved,  and,  this 
approval  being  on  the  4th  day  of  Jan- 
uary, 1887.  the  suit  commenced  on  tbe  1st 
day  of  January,  1892.  is  in  time.  But,  as 
we  have  seen,  a  liability  on  the  bond  oc- 
curred in  December,  1886,  and  the  cause  of 
action  being  barred  by  the  five-years  stat- 
ute of  limitation,  all  other  questions  are 
immaterial,  and  we  recommend  an  af- 
firmance of  the  judgment. 

PER  CURIAM.  1 1  is  so  ordered ;  all  the 
Justices  concurring. 

(GO  Kan.  378) 

MIDLAND  ELEVATOR  CO.  v.  STEWART, 
County  Treasurer,  et  al. 

(Supreme  Court  of  Kansas.   Jan.  7,  1893.) 

Taxation  fob  Coustt  Purposes— Constitution- 
al Law. 

Chapter  134  of  the  Laws  of  1887,  au- 
thorizing the  board  of  county  commissioners  of 

v.32p.no.l— 3 


Wyandotte  county  to  levy  and  collect  &  tax  not 
exceeding  ten  mills  on  the  dollar  of  the  taxable 
property  of  the  county,  for  general  county  pur- 
poses, is  not  unconstitutional  or  void,  but  )■ 
valid,  although  the  general  law  in  force  when 
said  chapter  134  was  enacted  permitted  counties 
such  as  Wyandotte  to  levy  only  five  mills  on  the 
dollar  for  such  purposes. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  H.  L.  Alden,  Judge. 

Action  by  the  Midland  Elevator  Compa- 
ny against  M.  W.  Stewart,  county  treas- 
urer of  Wyandotte  county,  Kan.,  and  oth- 
ers to  recover  theamount  of  a  tax  paid  by 
plaintiff.  A  demurrer  to  tbe  petition  was 
Hustaiued,  and  plaintiff  brings  error.  Af- 
firmed. 

White  ft  Earbart,  for  plaintiff  in  error. 
McOrew  ft  Watson  and  D.  H.  Morse,  for 
defendant  in  error. 

VALENTINE,  J.  This  was  an  action 
brought  in  the  district  court  of  Wyandotte 
county  by  tbe  Midland  Elevator  Company 
against  M.  W.  Stewart,  co.onty  treasurer, 
S.  8.  Peterson,  sheriff,  and  the  board  of 
county  commissioners  of  said  county,  to 
recover  tbe  sum  of  9241.44,  alleged  to  have 
been  illegally  levied  against  the  plaintiff  as 
taxes  for  tbe  year  1891,  and  paid  by  the 
plaintiff  involuntarily  and  under  protest, 
and  to  prevent  a  seizure  of  Its  property. 
A  demurrer  to  tbe  plaintiff's  petition  was 
sustained  by  tbe  court  on  the  ground  that 
It  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  tbe  plaintiff 
brings  the  case  to  tbis  court.  It  appears 
from  tbe  allegations  of  the  plaintiff's  peti- 
tion that  tbe  taxable  property  in  Wyan- 
dotte county  for  tbe  year  1801  exceeded 
$ 18,000,000:  tbat  thecounty  board  for  that 
year,  and  under  the  provbdons  of  chapter 
134  of  tbe  Laws  of  1«87,  levied  a  tax  for 
general  county  purposes  to  the  amount  of 
ten  mills  on  the  dollar  of  tbe  valuation  of 
the  taxable  property  of  that  county,  al- 
though, as  claimed  by  the  plaintiff,  the 
county  board  would  have  no  authority, 
under  section  220  (or  more  properly  section 
181)  of  the  act  relating  to  counties  and 
county  officers,  (Gen.  St.  1889.  par.  1X86,)  to 
levy  more  than  live  mills  on  the  dollar  of 
Boeh  valuation.  The  plaintiff  admits  tbat 
a  levy  of  five  mills  on  the  dollar  of  the  valu- 
ation is  legal  and  valid,  and  claims  that 
the  excess  over  and  above  tbat  amount  is 
illegal  and  invalid,  and  it  attempts  to 
recover  only  tbe  excess  which  it  paid  over 
and  above  five  mills  on  tbe  valuation.  Or, 
to  state  tbe  question  in  other  words,  it  is 
this:  It  is  admitted  by  both  parties  tbat, 
if  eald  chapter  184  is  constitutional  and 
valid,  then  that  tbe  entire  tax  levied  by 
the  officers,  and  paid  by  the  plaintiff,  is 
legal  and  valid ;  but  if  said  chapter  34  is 
void,  and  If  section  220  (or  more  properly 
section  181)  of  the  act  relating  to  counties 
and  county  officers  governs,  then  tbe  ex- 
cess of  tbe  tax  levied  over  and  above  five 
mills  on  the  dollar  of  tbe  valuation  is  ille- 
gal and  void,  and  the  plaintiff  may  recov- 
er the  same  back  in  this  action.  The  sole 
question,  then,  as  is  admitted  by  the  par- 
ties, Ih  whether  chapter  134  of  the  Laws  of 
1887  is  valid  or  void.  It  reads  as  follows: 
"An  act  authorising  the  boards  of  county 
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commissioners  of  Cowley  and  Wyandotte 
eonnties  to  levy  and  collect  a  tax  of  not 
exceeding  ten  mills  on  the  taxable  proper- 
ty of  Haid  counties,  for  general  county 
purposes.  Be  it  enacted  by  tbe  legislature 
of  tbe  state  of  Kansas:  Section  1.  Tbe 
boards  of  couuty  commissioners  of  Cow- 
ley and  Wyandotte  counties  are  hereby 
authorized  and  empowered  to  levy  and 
collect,  annually,  a  tax  of  not  exceeding 
ten  mills  on  the  dollar  of  tbe  taxable 
property  of  said  counties,  for  general  coun- 
ty purposes.  Sec.  2.  Such  levy,  when  so 
made  by  said  boards,  shall  be  extended  on 
tbe  duplicate  tax  rolls,  and  shall  be  col- 
lected as  other  taxes,  and  shall  be  in  lieu 
of  all  taxes  for  general  county  purposes. 
Sec.  3.  This  act  shall  take  effect  and  bn  in 
force  from  and  after  its  publication  in  tbe 
official  state  paper."  Approved  March  1, 
and  published  March  2, 1887.  Said  section 
220  (or  more  properly  section  181)  of  the 
act  relating  to  counties  and  county  of- 
ficers, so  far  as  it  is  necessary  to  quote 
it,  reads  as  follows:  "Sec.  220.  Tbe 
board  of  county  commissioners  of  any 
county  shall  not  levy  upon  tbe  taxable 
property  of  such  connty  a  tax  for  current 
expenses  of  said  county,  of  any  one  year, 
In  excess  of  the  following  amounts:  Up- 
on a  valuation  of  *  *  *  over  nine  mil- 
lions, ono  half  of  one  percent.:  provided, 
that  the  electors  of  tbe  county,  by  a  direct 
vote,  may  order  an  increase  on  such  levies. " 

It  is  claimed  by  tbe  plaintiff  that  the 
said  act  of  1887  is  unconstitutional  and 
▼old  for  the  following  reasons:  First.  It 
Is  in  contravention  of  section  16,  art.  2.  of 
the  constitution,  for  the  reason  that  it  is, 
In  effect,  an  amendment  of  said  section  220, 
having  the  effect  to  change  and  alter  its 
provisions,  and  yet  It  does  not  contain 
tbe  entire  section  as  amended,  nor  repeal 
tbe  original  section,  nor  even  mention  it. 
Second.  Tbe  new  act  is  in  contravention 
of  section  1,  art.  11,  of  tbe  constitution, 
which  provides  that  "  tbe  legislature  shall 
provide  for  a  uniform  and  equal  rate  of  as- 
sessment and  taxation."  Third.  The 
new  act  is  in  contravention  of  section  17, 
art.  2,  of  tbe  constitution,  for  the  reasons 

(1)  that  it  attempts,  by  a  separate  act,  to 
limit  or  defeat  the  uniform  operation 
throughout  the  state  of  a  general  law; 

(2)  that  it  is  Itself  a  general  law,  or  a  law 
of  a  general  nature,  aud  yet  it  is  not  to 
have  a  uniform  operation  throughout  the 
state. 

It  can  make  but  very  little  difference 
what  might  be  tbe  views  of  the  individual 
members  of  this  court,  as  tbe  court  is  now 
constituted,  if  tbe  questions  now  present- 
ed by  counsel  were  original  questions,  pre- 
sented to  them  for  tbe  first  time  uow;  for 
we  think  they  have  all  been  heretofore  set- 
tled by  numerous  prior  decisions  of  this 
court.  State  v.  Hitchcock,  1  Kan.  178; 
Beach  v.  Leahy,  11  Kan.  28;  and  many 
other  cases,  which  will  be  hereafter  cited. 

The  first  question  presented  by  counsel 
for  tbe  plaintiff  with  regard  to  tbe  new 
legislative  enactment,  (said  chapter  134.) 
amending,  changing,  or  modifying  the  old 
one,  (said  section  220,)  without  embody- 
ing in  the  new  act  all  tbe  provisions  of 
the  old  one  that  are  to  remain  tbe  law, 
and  without  repealing  tbe  old  one,  Is,  in 


effect,  settled  against  tbe  views  of  tbe  pres- 
ent plaintiff  by  tbe  decision  of  thi*  court 
rendered  in  the  case  of  State  v.  Cross,  38 
Kan.  606, 699, 702.  17  Pac.  Rep.  190.  See,  al- 
so, the  cases  there  cited. 

The  second  contention  of  counsel  for  the 
plaintiff,  that  the  new  act  is  in  contraven- 
tion of  section  1,  art.  11,  of  the  constitu- 
tion, which  provides  that  "the  legislature 
shall  provide  for  a  uniform  and  equal  rata 
of  assessment  and  taxation,"  is  wholly 
untenable.  That  provision  of  tbe  consti- 
tution, as  we  have  many  times  decided,  re- 
quires merely  that  there  shall  be  "a  uni- 
form and  equal  rate  of  assessment  and 
taxation"  only  in  each  separate  taxing 
district  of  tbe  state.  Bines  v.  City  of 
Leavenworth,  8  Kan.  186, 201.  In  tbe  case 
of  Commissioners  v.  Nelson,  19  Kan.  234  et 
seq.,  will  be  found  an  elaborate  discussion 
with  regard  to  the  question  when  an  as- 
sessment or  a  tax  is  at  a  uniform  and  equal 
rate.  Now  tbe  county  of  Wyandotte,  for 
all  taxes  levied  for  county  purposes,  is  a 
separate  and  distinct  taxing  district,  and 
a  rate  of  taxation  of  10  mills  on  tbe  dollar 
of  the  valuation  of  all  tbe  taxable  prop- 
erty in  that  connty  is  certainly  a  uniform 
and  equal  rate  of  taxation  for  that  coun- 
ty, or,  in  other  words,  for  that  taxing  dis- 
trict. 

Tbe  third  contention  of  tbe  plaintiff, 
that  the  new  act  is  in  contravention  of 
section  17,  article  2,  of  tbe  constitution,  we 
think,  is  also  untenable.  Some  good  rea- 
sons may  be  urged  In  favor  of  tbe  plain- 
tiff's contention,  and  two  decisions  of  this 
court  seemingly,  to  some  extent,  favor  it. 
Darling  v.  Rodgers,  7  Kan.  592;  Robinson 
v.  Perry,  17  Kan.  248.  But  some  good  rea- 
sons, and  many  decisions  of  tbis  court,  are 
against  bis  contention.  Commissioners  v. 
Shoemaker,  27  Kan.  77;  Harvey  v.  Commis- 
sioners, 82  Kan.  159,  4  Pac.  Rep.  153;  Wey- 
and  v.  Stover,  35  Kan.  545,  551, 11  Pac. 
Rep.  355;  City  of  Wichita  v.  Burleigh,  86 
Kan.  34, 12  Pac.  Rep.  332;  State  v.  Sanders, 
42  Kan.  228.  21  Pac.  Rep.  1073;  Hughes  v. 
Mllligan,  42  Kan.  396,  22  Pac.  Rep.  818; 
Commissioners  v.  Snyder,  45  Kan.  636,  26 
Pac.  Rep.  21;  Commissioners  v.  Smith,  48 
Kan.  332,  29  Pac.  Rep.  565.  It  will  be  seen 
from  an  inspection  of  the  decisions  of  this 
court,  commencing  with  tbe  case  of  Slate 
v.  Hitchcock,  1  Kan.  178,  that  tbis  court 
has  uniformly  held  that  the  legislature  baa 
the  power,  in  its  discretion,  to  pass  special 
laws,  although  adequate  general  laws  up- 
on tbe  same  subject  might  beenacted,  and 
although  In  fact  such  general  laws  have 
already  been  enacted,  and  are  at  the  time 
in  full  force  and  effect,  and  although  such 
special  acts  might  have  the  effect  to  limit 
the  operation  of  existing  general  laws  or 
existing  laws  of  a  general  nature,  then 
having  a  uniform  operation  throughout 
the  state.  We  think  the  statute  now  in 
question  is  a  special  law,  and  is  not  either 
a  general  la  w  or  a  la  w  of  a  general  nature, 
for  it  relates  to  taxes  in  tbe  counties  of 
Wyandotte  and  Cowley  alone.  It  la  prob- 
ably well  known  that  tbe  taxes  of  two  dif- 
ferent conn  ties  a  re  seldom,  if  ever,  levied  up- 
on tbe  taxable  property  of  such  counties  at 
the  same  rate.  The  rate  in  generally  dif- 
ferent in  all  the  different  counties  of  the 
state,  being  levied,  rightfully  and  legally. 
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under  said  Motion  220,  tor  any  amount, 
from  any  small  amount,  upto  theamount 
of  R.  o%.  Q%.  7K,  H%,  and  In  some  conn  ties  10 
mills,  on  tbe  dollar;  and  hence  tbe  partic- 
ular rate  for  any  particular  county  is  spe- 
cial as  to  tbat  county.  It  is  never  neces- 
sary that  the  rate  should  be  tbe  same  in 
any  two  counties,  and  generally  it  is  not. 
In  all  counties  of  tbe  state,  however,  in 
which  tbe  valuation  of  the  taxable  prop- 
erty in  tbe  county  does  not  exceed  f 5,000,- 
000,  tbe  county  board  may  rightfully  and 
legally,  under  said  section  220,  levy  a  tax 
for  current  county  purposes  at  tbe  rate  of 
10  mills  on  the  dollar,  tbe  same  as  the  tax 
In  the  present  case.  It  is  not  necessary  to 
repeat  tbe  reasons  given  for  the  various 
decisions  heretofore  rendered  by  this  court. 
We  shall  simply  follow  them;  and, follow- 
ing them,  we  must  hold  tbat  tbe  statute 
in  question  is  not  void  because  in  contra- 
vention of  section  17,  art.  2,  of  tbe  consti- 
tution; nor  Is  It  void  at  all.  Witb  tbe 
views  herein  expressed,  it  follows  tbat  the 
decision  of  the  court  below  was  correct, 
and  its  Judgment  will  therefore  be  affirmed. 
All  the  Justices  concurring 


(SO  Kan.  438) 

STATE  v.  CAMPBELL. 

(Supreme  Court  of  Kansas.   Jan.  7,  1883.) 

Istoxioating  Liquors  — Amendatoet  Act—  Sor- 
riciBNcr  or  Title. 
That  portion  of  section  13  of  the  prohib- 
itory liquor  law,  aa  amended  in  1887,  (Laws 
1887.  c  165,  |  4;  Gen.  St.  1889,  par.  2633,) 
which  provides  that  "all  places  *  *  *  where 
persons  are  permitted  to  resort  for  the  purpose 
of  drinking  Intoxicating  liquors  as  a  beverage 
•  •  *  are  hereby  declared  to  be  common  nui- 
sances, *  *  *  and  the  owner  or  keeper  there- 
of shall,  upon  conviction,  be  adjudged  guilty  of 
maintaining  a  common  nuisance,  and  shall  be 
punffhed  by  a  fine  of  not  less  than  $100  nor 
more  than  $500.  and  by  imprisonment  in  the 
county  jail  not  less  than  thirty  days  nor  more 
than  ninety  days,"  is  not  in  contravention  of 
section  16,  art  2,  of  the  constitution,  for  the 
reason  that  it  Is  not  contained  in  the  title  to 
said  prohibitory  liquor  law  as  amended  in  1887; 
nor  is  it  void  for  any  reason,  bat  it  is  constitu- 
tional and  valid. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Lyon  coun- 
ty ;  Charles  B.  Graves,  Judge. 

Prosecution  against  John  M.  Campbell 
for  violation  of  the  prohibitory  liquor 
law.  Verdict  of  guilty,  and  Judgment 
rendered  thereon.  Defendant  appeals. 
Affirmed. 

Lambert  ft  Dickson,  for  appellant.  J. 
N.  Ives,  Atty.  Gen.,  and  Ed.  S.  Waterbury, 
for  tbe  State. 

VALENTINE,  J.  This  was  a  criminal 

Erosecutlon  upon  information  instituted 
y  tbe  county  attorney  in  tbe  district 
court  of  Lyon  county, in  which  tbe  defend- 
ant, Jobn  M.  Campbell,  was  charged  In  81 
separate  counts  with  81  separate  viola- 
tions of  the  prohibitory  liquor  law.  As 
to  some  of  these  counts  a  nolle  prosequi 
was  entered,  and  bb  to  tbe  others  a  trial 
was  had  before  the  court  and  a  jury,  and 
the  jury  found  the  defendant  guilty  as 


charged  in  tbe  first  count,  and  not  guilty 
as  charged  in  the  others,  and  tbe  defend* 
ant  was  sentenced  to  pay  a  fine  of  $100, 
and  to  be  imprisoned  in  the  county  jail 
for  tbe  period  of  80  days,  and  to  pay  tbe 
costs  of  suit,  and  from  this  sentence  he 
now  appeals  to  this  court. 

Tbe  first  count  charges,  in  substance, 
that  the  defendant  owned,  kept,  and 
maintained  a  bouse  where  persons  were 
permitted  to  resort  for  the  purpose  of 
drinking  intoxicating  liquors  as  a  bever- 
age, and  it  was  drawn  under  section  18  of 
the  prohibitory  liquor  law,  as  amended 
In  1887,  (Laws  1887,  c.  165,  5  4;  Gen.  St. 
1889,  par.  2533.)  which  section  provides, 
among  other  things,  that  "all  places 

*  *  •  where  persons  are  permitted  to  re- 
sort for  tbe  purpose  of  drinking  intoxi- 
cating liquors  as  a  beverage  •  •  •  are 
hereby  declared  to  be  common  nuisances, 

•  •  •  and  the  owner  or  keeper  thereof 
shall,  upon  conviction,  be  adjudged  guilty 
of  maintaining  a  common  nuisance,  and 
shall  be  punished  by  a  fine  of  not  less 
than  $  100  nor  more  than  f 500,  and  by  Im- 
prisonment in  the  county  jail  not  less  than 
thirty  days  normorethan  ninety  days."  It 
is  claimed  that  thin  provision  of  the  stat- 
ute is  unconstitutional  and  void,  for  tbe 
reason  tbat  it  is  not  contained  in  or  cov- 
ered by  the  title  to  the  act.  Const,  art. 
2,  S  16.  Tbe  title  to  tbe  act,  as  well  as  the 
act  itself,  was  amended  in  1887,  (Laws 
1887,  c.  165;)  and  tbe  title  to  the  act  as 
thus  amended  reads  as  follows:  "An  act 
relating  to  intoxicating  liquors,  and 
amendatory  of  and  supplemental  to  chap- 
ter one  hundred  and  forty-nine  of  the  Ses- 
sion Laws  of  1885,  being  an  act  entitled 
'An  act  amendatory  of  and  supplemental 
to  chapter  one  hundred  and  twenty-eight 
of  the  Session  Laws  of  1881,  being  an  act 
entitled  "An  act  to  prohibit  the  manufac- 
ture and  sale  of  Intoxicating  liquors,  ex- 
cept for  medical, scientific,  and  mechanical 
purposes,  and  to  regulate  the  manufac- 
ture and  sale  thereof  for  such  excepted 
purposes, "  and  amendatory  of  and  supple- 
mental to  chapter  one  hundred  and  twen- 
ty-eight of  the  Session  Laws  of  1881,  being 
an  act  entitled"  An  act  to  prohibit  the 
manufacture  and  sale  of  Intoxicating  liq- 
uors, except  for  medical,  scientific,  and 
mechanical  purposes,  and  to  regulate  the 
manufacture  and  sale  thereof  for  such  ex- 
cepted purposes. "  We  think  this  title  is 
broad  enough  to  cover  tbat  provision  of 
the  statute  under  whicb  tbe  first  count  of 
tbe  information  in  this  case  was  drawn. 
That  part  of  tbe  title  which  says  "An  act 
relating  to  Intoxicating  liquors  is  certain- 
ly broad  enough  to  cover  tbe  provision  in 
question,  IJpon  this  subject,  see  tbe  case 
of  State  v.  Barrett,  27  Kan.  218,  216,  219, 
cited  in  tbe  defendant's  brief.  That  deci- 
sion was  rendered  in  1882,  under  the  orig- 
inal prohibitory  liquor  law  as  it  was  first 
enacted,  and  when  tbo  title  to  tbe  act 
read  very  differently  from  what  tbe  title 
to  the  present  prohibitory  liquor  law 
now  reads;  but  the  principles  enunciated 
in  tbat  decision  control  this  case,  and  will 
require  us  to  bold  that  the  provision  of 
tbe  statute  now  in  question,  and  the  one 
under  which  the  first  count  of  the  present 
information  was  drawn,  is  constitutional 
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and  valid.  The  judgment  of  the  court  be- 
low will  be  affirmed.  All  the  justices  con- 
curring. 

(50  Kan.  299) 

In  re  WHITE. 

(Supreme  Court  of  Kansas.  Jan.  7,  1893.) 

Criminal  Law  —  Conviction  or  8bveral  Of- 
fbnsss  —  Indefinite  Sentence  —  Collateral 
Attack. 

The  defendant,  who  was  prosecuted  in 
three  separate  criminal  cases  in  the  district 
court  of  Leavenworth  county,  all  for  grand  lar- 
ceny, and  numbered,  respectively,  2,184,  2,185, 
and  2,193,  was  sentenced  to  imprisonment  in 
the  penitentiary  as  follows:  In  the  case  num- 
bered 2,185  he  was  sentenced  for  the  period  of 
seven  years  from  the  time  of  the  sentence;  in 
the  case  numbered  2,184  he  was  sentenced 
"for  a  period  of  seven  years  from  and  after  the 
expiration  of  the  sentence  in  case  number 
2,185;"  in  the  case  numbered  2,103  he  was  sen- 
tenced "for  the  period  of  seven  years  from  and 
after  the  expiration  of  the  sentence  in  case 
numbered  2,184."  Held,  that  the  sentences  in 
the  cases  numbered  2.184  and  2,193  cannot  be 
considered  as  void  when  attacked  collaterally 
in  a  habeas  corpus  proceeding,  but  must,  in 
such  a  proceeding,  be  held  to  be  valid,  and  that 
the  defendant  may  be  rightly  imprisoned  under 
them. 

(Syllabus  by  the  Court) 

Original  proceeding  in  habeas  corpus  by 
Joseph  White.   Writ  refused. 

W.  D.  Gilbert  and  T.  S.  Brown,  for  peti- 
tioner.  S.  E.  Wheat,  for  respondent. 

VALENTINE,  J.  This  Is  a  proceeding 
In  habeas  corpus,  In  which  It  is  alleged  that 
the  applicant,  Joseph  White,  is  illegally  re- 
strained of  his  liberty  by  George  H.  Case, 
the  warden  of  thestate  penitentiary.  Tbe 
warden  makes  return,  admitting  that  he 
does  restrain  tbe  applicant  of  his  liberty 
by  confining  him  in  tbe  state  penitentiary, 
but  saying,  substantially,  that  he  does  eo 
upon  three  several  Judgments  rendered  by 
the  district  court  of  Leavenworth  county 
in  three  neparate  actions,  in  each  of  which 
tbe  defendant  was  charged  with,  tried  for, 
convicted  of,  and  sentenced  for  grand  lar- 
ceny, 7  yearn  in  each  case,  and  21  years  in 
tbe  aggregate;  and  that  the  aggregate 
time  for  which  he  was  sentenced  has  not 
yet  expired.  It  appears  thut  the  above- 
mentioned  actions  were  numbered,  respec- 
tively, in  the  district  court  of  Leavenworth 
county,  as  follows:  2,184,  2,185,  and  2,193, 
and  that  the  sentences  were  all  rendered 
on  Jannary  2, 1886.  In  tbe  case  numbered 
2,185  the  sentence  reads  as  follows.  "It  is 
therefore  now  by  the  court  here  consid- 
ered, ordered,  and  adjudged  that  tbe  de- 
fendant, Joseph  White,  be,  and  he  is  here- 
by, sentenced  to  confinement  at  hard  labor 
in  the  penitentiary  of  tbe  state  of  Kansas 
for  the  period  of  seven  (7)  years  from  this 
time."  In  the  case  numbered  2,184  the 
sentence  reads  as  follows :  "  It  is  therefore 
now  by  the  court  here  considered,  ordered, 
and  adjudged  that  the  defendant,  Joseph 
White,  be,  and  he  Is  hereby,  sentenced  to 
confinement  at  hard  labor  in  tbe  peniten- 
tiary of  the  state  of  Kansas  for  the  period 
of  seven  (7)  years  from  and  after  the  expi- 
ration of  tbe  sentence  in  case  number 
2,185."  In  tbe  case  numbered  2,193  the 


sentence  reads  as  follows:  "It  is  therefore 
now  by  tbe  court  here  considered,  ordered, 
and  adjudged  that  the  defendant,  Joseph 
White,  be,  and  he  is  hereby,  sentenced  to 
confinement  at  hard  labor  In  the  peniten- 
tiary of  the  state  of  Kansas  for  tbe  period 
of  seven  (7)  years  from  and  after  tbe  ex- 
piration of  tbe  sentence  in  case  number 
2,184. "  It  is  admitted  by  tbe  warden  that 
by  allowing  tbe  applicant.  White,  proper 
deduction  from  bis  sentence  rendered  in 
case  numbered  2,185  for-  good  conduct,  as 
provided  bylaw.be  has  served  out  and 
completed  the  time  fixed  by  his  first  sen- 
tence of  seven  years;  but  tbe  warden  claims 
tbat  be  is  now  restraining  White  of  bis 
liberty  under  the  sentence  pronounced  in 
tbe  case  numbered  2,184.  It  is  claimed  by 
the  applicant  that  the  sentences  in  tbe 
cases  numbered  2,184  and  2,193  are  so  In- 
definite tbat  tbey  are  void,  and,  therefore, 
that  the  applicant  is  en  titled  to  his  liberty. 
We  would  think  otherwise,  however.  Tbe 
district  court  of  Leavenworth  county  is  a 
court  of  record  and  of  general  Jnrisdlction, 
and  all  presumptions,  in  the  absence  of 
anything  to  tbe  contrary,  must  be  con- 
strued in  its  favor.  It  has  Jurisdiction  in 
cases  of  grand  larceny,  and  may  sentence 
a  defendant  for  such  an  offense  to  Impris- 
onment in  the  penitentiary  for  a  period 
of  seven  years.  Crimes  Act,  §79.  And  sec- 
tion 250  of  the  Criminal  Code  reads  as  fol- 
lows: "Sec.  250.  When  any  person  shall  be 
convicted  of  two  or  more  offenses,  before 
sentence  shall  have  been  pronounced  upon 
him  for  either  offense  the  imprisonment  to 
which  he  shall  be  sentenced  upon  the  sec- 
ond or  other  subsequent  conviction  shall 
commence  at  the  termination  of  the  term 
of  imprisonmeut  to  which  he  shall  be  ad- 
judged npon  prior  convictions. "  See,  also, 
the  cases  of  State  v.  Carlyle,  33  Kan.  716, 
7  Pac.  Rep.  623.  and  State  v.  Hodjces,  45 
Kan.  390, 396, 397, 26  Pac.  Rep.  676.  Section 
671  of  the  Civil  Code  provides,  among 
other  things,  as  follows:  "Sec.  671.  No 
court  or  judgeshall  inquire  iuto  tbe  legali- 
ty of  any  judgment  or  process  whereby 
the  party  is  in  custody,  or  discharge  him 
when  the  term  of  commitment  has  not  ex- 
pired, tn  either  of  the  cases  following: 
•  •  •  Second,  upon  auy  process  issued 
on  any  final  judgment  of  a  court  of  com- 
petent jurisdiction ;  •  •  *  fourth,  upon 
a  warrant  or  commitment  issued  from 
the  district  court,  or  any  other  court  of 
competent  Jurisdiction,  npon  an  Indict- 
ment or  information."  The  cases  from 
Ohio,  to  wit,  Williams  v.  State,  18 Ohio  St. 
46;  Picket  v.  State,  22  Ohio  St.  405;  and 
Larney  v.  City  of  Cleveland,  34  Ohio  St. 
599, — referred  to  by  counsel  for  the  appli- 
cant, are  not  habeas  corpus  cases  at  all,  but 
are  cases  taken  from  a  lower  court  upon 
petition  in  error  or  appeal,  and  therefore 
can  have  but  little,  if  any,  application  to 
this  case.  The  Judgments  of  tbe  district 
court  of  Leavenworth  county  in  the  cases 
numbered  2,184 and  2,193, notwithstanding 
their  supposed  Indeflniteness,  cannot  be 
considered  as  void  when  attacked  collat- 
erally and  in  a  habeas  corpus  proceeding, 
and  therefore  it  must  be  held  tbat  tbe  ap- 
plicant, Joseph  White,  is  now  rightly  Im- 
prisoned in  the  penitentiary  under  the 
first-mentioned  judgment,  and  may,  when 
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bis  term  expires  under  that  Judgment,  be 
rightly  imprisoned  under  the  other  Judg- 
ment. The  applicant  must  remain  in  the 
custody  of  the  warden  of  the  penitentiary. 
All  the  justices  concurring. 


(50  Kan.  302) 

STATE  v.  HUNTER. 

(Supreme  Court  of  Kansas.  Jan.  7,  1803.) 

Criminal  Law— Circumstantial  Evidence— Sof- 
ficienct— Review  on  Appeal — Larceny— Ven- 
ue—  Completion  op  Crime  in  Otheii  County. 

1.  A  conviction  may  rest  upon  circumstan- 
tial testimony  alone,  but  the  facts  and  circum- 
stances must  be  such  as  are  absolutely  incom- 
patible upon  any  reasonable  hypothesis  with 
the  innocence  of  the  accused,  and  incapable  of 
explanation  upon  any  reasonable  hypothesis 
other  than  that  of  the  guilt  of  the  accused. 
However,  where  such  testimony  fairly  tends 
to  show  the  guilt  of  the  defendant,  the  weight 
of  the  same  is  for  the  jury;  and  where  the  jury 
has  found,  aftsr  being  properly  instructed,  that 
the  defendant  is  guilty,  and  the  verdict  has  -been 
approved  by  the  trial  court,  it  will  not  be  dis- 
turbed because  of  the  insufficiency  of  the  evi- 
dence. 

2.  Where  property  is  taken  by  larceny  in 
one  county,  and  brought  into  another  county, 
the  offender  may  be  prosecuted  in  either  county. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Comanche 
county ;  Francis  C.  Price,  Judge. 

Prosecution  of  George  Hunter  for  grand 
larceny.  Verdict  of  guilty,  and  judgment 
rendered  thereon.  Defendant  appeals. 
Affirmed. 

Ben.  E.  Page  and  E.  Sample,  for  appel- 
lant. J.N.Ives,  Atty.  Gen.,  and  W.  J. 
Jack  sou,  for  the  State. 

JOHNSTON,  J.  This  is  an  appeal  by 
George  Hunter  from  a  conviction  for 
grand  larceny.  It  was  charged  that  in 
June,  1892,  he  stole  19  head  of  cattle  In 
the  county  of  Comanche,  which  were  of 
the  value  of  $250,  and,  upon  testimony 
that  was  mostly  circumstantial,  the  jury 
found  him  to  be  guilty  of  the  charge. 
There  is  no  complaint  of  the  rulings  made 
on  the  trial,  and  no  objection  is  taken  to 
the  Instructions  given  to  the  jury.  In 
fact,  counsel  for  the  defendant  frankly  say 
that  the  charge  is  "exceptionally  correct," 
and  "is  a  remarkably  fair  and  lucid  em- 
bodiment of  the  lesal  principles  governing 
the  case."  The  only  objection  urged  is 
that  the  testimony  Is  insufficient  to  sus- 
tain the  conviction.  An  examination  of 
the  evidence,  however,  does  not  satisfy 
us  that  the  verdict  should  be  disturbed. 
Much  is  said  about  the  testimony  being 
circumstantial  in  character,  but  the  cor- 
pus delicti  of  the  gravest  offenses  may  be 
established  by  circumstantial  evidence. 
It  is  true,  as  claimed,  that,  to  convict 
upon  circumstantial  evidence,  it  is  not 
sufficient  that  the  facts  and  circumstances 
create  a  probability  that  the  defendant 
committed  the  offense  charged,  but  they 
must  be  such  "as  are  absolutely  incom- 
patible upon  any  reasonable  hypothesis 
with  the  innocence  of  the  accused,  and 
incapable  of  explanation  upon  any  reason- 
able hypothesis  other  than  that  of  the 
gnilt  of  the  accused."  The  jury  were  so 


instructed  by  the  trial  court,  and  duly 
cautioned  against  finding  a  verdict  of 
guilty  unless  the  circumstances  were  con- 
sistent with  each  other  and  with  the  main 
fact  to  be  proved.  The  weight  of  the  tes- 
timony given  to  establish  the  circum- 
stances is  a  question  for  the  jury.  There 
was  conflicting  testimony  as  to  the  cir- 
cumstances in  this  case,  and  an  attempt 
by  the  defendant  to  show  that  they  were 
inconsistent  with  the  guilt  of  the  accused; 
but  we  think  there  was  sufficient  evidence 
to  fairly  take  the  case  to  the  jury,  and  so 
much  that  we  are  not  justified  in  over- 
turning the  verdict. 

The  theory  of  the  state  is  that  the  cat- 
tle were  taken  from  their  feeding  ground 
by  Hunter,  driven  some  distance,  into  a 
pasture,  and  held  by  him  and  his  children 
in  a  ravine  or  hollow  until  they  were  dis- 
covered by  the  owners,  and  that  he  was 
in  possession  of  them  when  they  were 
found.  There  is  testimony  that,  when 
the  cattle  were  missed,  a  search  was  insti- 
tuted, and  a  cattle  trail  discovered,  which 
led  from  the  feeding  ground  towards  the 
pasture  in  which  they  were  found;  and 
from  the  tracks  It  appeared  that  the  cat- 
tle were  driven  by  some  one  on  horseback. 
An  opening  had  been  made  in  the  pasture 
fence,  through  which  the  cattle  had  been 
driven.  Mrs.  Rodman,  a  neighbor,  tes- 
tifies that  she  saw  Hunter  drive  a  number 
of  cattle  about  that  time  past  her  bouse, 
and  Into  the  draw  or  hollow,  where  he 
and  bis  children  herded  them  for  several 
days,  and  until  about  the  time  of  his  ar- 
rest. Her  husband  testified  that  at  about 
the  same  time  he  saw  Hunter  and  his  boy 
herding  a  bunch  of  cattle  in  the  pasture, 
and  in  the  vicinity  of  the  draw  or  ravine. 
Mrs.  Rodman  also  testifies  that  after  Hun- 
ter's arrest  he  called  on  her,  and  proposed 
to  give  ber  a  cow  if  she  would  not  give 
testimony  against  him.  Two  witnesses 
testify  that  they  found  the  cattle  in  the 
draw,  back  of  the  hill,  and  that,  when 
found,  Hunter  was  there  on  horseback, 
and  when  they  came  upon  him  he  rode  off 
in  another  direction.  Testimony  is  also 
Riven  of  other  minor  circumstances  which 
it  is  not  necessary  to  repeat.  He  denied 
that  he  was  in  custody  of  or  near  the  cat- 
tie  when  they  were  found,  and  be  denied 
most  of  the  other  statements  which 
would  tend  to  show  guilt.  To  meet  the 
testimony  of  their  witnesses,  he  gave  ex- 
planations about  driving  other  cattle  into 
the  ravine,  or  in  ■  the  vicinity  of  the  same, 
and  holding  them  thereat  other  times; 
but  these  denials  and  explanations  were 
for  the  jury,  who,  upon  proper  instruc- 
tions, have  chosen  to  disbelieve  him,  and 
have  found,  not  only  that  the  testimony 
offered  by  the  state  was  true,  but  that  the 
facts  and  circumstances  were  such  as  to  be 
Inconsistent  with  any  other  rational  con- 
clusion than  that  the  prisoner  was  guilty  of 
the  charge.  It  must  be  admitted  that 
the  verdict  would  be  more  satisfactory  to 
us  if  the  testimony  had  been  more  direct 
and  positive;  but  it  is  not  for  us  to  weigh 
the  evidence.  There  were  a  large  number 
of  witnensee  who  gave  testimony,  includ- 
ing the  defendant,  and  hence  the  Jury  had 
a  better  opportunity  for  determining  the 
truth  than  we  have;  and  the  testimony 
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offered  seems  to  have  been  sufficient  to 
satisfy  the  understanding  and  con- 
sciences of  the  Jury  that  the  defendant  was 
guilty.  Under  these  circumstances,  the 
conviction  must  stand.  City  of  Cherokee 
v.  Fox,  34  Kan.  16,  7  Pac.  Rep.  625;  8tate 
v.  Smith,  35  Kan.  618,  11  Pac.  Rep.  908; 
State  v.  Blakesley,  43  Kan.  250,  23  Pac. 
Rep.  570;  State  v.  McLuin,  43  Kan.  430,  23 
Pac.  Rep.  651. 

Our  attention  is  called  to  the  fact  that 
the  taking,  if  any,  was  in  Comanche  coun- 
ty, where  the  conviction  was  had,  while 
they  were  driven  and  found  in  the  county 
of  Clark.  It  is  said  that  the  accused  could 
not  be  convicted  in  Comanche  county  of 
a  crime  committed  and  completed  in  Clark 
connty.  There  is  testimony  tending  to 
show  that  the  cattle  were  taken  in  Coman- 
che county,  and  driven  to  Clark  county, 
bat,  under  section  26  of  the  Criminal  Code, 
the  Jurisdiction  was  in  either  county,  and 
hence  there  is  nothing  substantial  in  tha  t 
objection.  The  Judgment  of  the  district 
court  must  be  affirmed.  All  the  justices 
concurring. 

(60  Kan.  628) 

STATE  v.  CALHOUN. 

(Supreme  Court  of  Kansas.  Jan.  7,  1893.) 

Criminal  Law— Pleading  Gdiltt  under  Duress 
—  Fear  of  IfioB  Violence  —  Writ  of  Error 
Corah  Nobis  —  Limitation  of  Action  —  Evi- 
dence—Instructions. 

1.  Where  the  accused  in  a  criminal  prosecu- 
tion in  the  district  court  is  forced,  through  well- 
grounded  fears  of  mob  violence,  to  plead  guilty 
to  the  criminal  charge,  and  to  be  sentenced  to 
imprisonment  and  hard  labor  in  the  penitentiary 
for  a  term  of  years,  he  has  a  right  to  relief  from 
such  sentence  and  plea  by  an  action  or  pro- 
ceeding in  the  same  court  in  the  nature  of  a 
writ  or  error  coram  noois. 

2.  And  in  such  a  case,  where  the  accused 
was  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  period  of  42  years,  and  after  having 
served  more  than  7  years  of  that  term,  he  com- 
mences an  action  in  the  nature  of  a  writ  of  er- 
ror coram  nobis  to  set  aside  such  sentence  and 
plea,  his  action  is  not  barred  by  any  statute 
of  limitations,  for  the  reason  that  no  statute 
of  limitations  will  operate  against  the  remedy 
of  a  party  while  he  is  under  the  legal  disability 
of  imprisonment. 

3.  In  such  a  case,  where  a  deposition  of 
the  accused  was  read  in  evidence  on  the  trial 
in  his  action  for  relief,  and  in  such  deposition 
was  a  statement  made  by  him  that  the  relation 
of  attorney  and  client  had  never  existed  be- 
tween himself  and  K.,  but  the  oral  testimony 
of  K.,  introduced  on  the  trial,  showed  that  such 
relation  did  once  exist,  and  that  a  certain  con- 
versation had  between  them  more  than  seven 
years  prior  to  that  time,  and  while  that  relation 
existed,  was  a  confidential  conversation  had 
between  them  as  attorney  and  client,  and  the 
state  offered  to  show  what  that  conversation 
was,  but  the  accused,  through  his  counsel  in  the 
action  for  relief,  objected,  and  the  court  exclud- 
ed the  evidence,  held,  that  the  supreme  court 
cannot  say  that  any  error  was  committed. 

4.  In  such  a  case,  where  the  trial  court 
permitted  the  accused  to  show  threats  of  mob 
violence,  made  both  before  and  after,  but  on 
the  same  day  of,  the  entering  of  his  plea  of 
guilty,  and  many  of  which  threats  were  not 
communicated  to  the  accused  before  his  plea 
was  entered,  held  not  error;  that  the  evidence 
tended  to  show  that  there  was  a  real  danger 
from  mob  violence,  and  that  the  fears  of  the  ac- 
cused were  well  founded,  and  that  the  evidence 
was  proper  to  go  to  the  jury. 


5.  Ami,  further  held,  that  the  question  of 
guilt  or  innocence  of  the  accused  in  such  a  case 
is  not  a  necessary  question  to  be  determined 
in  the  case;  that  a  mob  cannot,  by  compelling  a 
person  accused  of  a  crime  to  plead  guilty,  and 
to  be  sentenced  to  imprisonment  and  hard  la- 
bor in  the  penitentiary,  so  shift  the  burden  of 
proof  from  the  state  to  the  accused  as  to  com- 
pel the  accused  to  prove  his  innocence,  and  to 
prove  it  by  a  preponderance  of  the  testimony, 
and  to  relieve  the  state  from  proving  his  guilt, 
and  from  proving  it  by  evidence  sufficient  to  re- 
move every  reasonable  doubt.  The  accused  has 
the  right  to  be  placed  back  in  the  same  condi- 
tion as  he  was  before  he  entered  his  plea  of 
guilty. 

6.  And  it  is  further  held  that  no  error  was 
committed  in  refusing  instructions. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marlon  coun- 
ty ;  Lucien  Earle,  Judge. 

Robert  Calhoun  pleaded  guilty  to  two 
Indictments  charging  him  with  carnally 
knowing  females  under  theageof  18  years, 
committed  to  his  care,  and  was  sentenced 
to  hard  work  in  the  penitentiary  for  21 
years  In  each  case.  Defendant  brought  a 
writ  of  error  coram  nobis,  which  resulted 
In  a  verdict  and  Judgment  revoking  his 
pleas  of  guilty  and  sentences,  and  order- 
ing his  release  aud  a  new  trial,  and  the 
state  brings  error.  Affirmed. 

W.  H.  Carpenter,  for  the  State.  Frank 
Doster,  for  defendant  in  error. 

VALENTINE,  J.  At  the  February  term 
of  the  district  court  of  Marion  county,  iu 
1885,  the  grand  jury  found  two  indict- 
ments against  Robert  Calhoun  for  defiling 
females  under  the  age  of  18  years,  com- 
mitted to  his  care  and  protection,  by  car- 
nally knowing  them.  The  fact  of  such  in- 
dictments having  been  found  became 
known  In  the  commnnity.  The  public 
mind  became  greatly  excited  and  hostile 
to  the  accused.  Threats  of  lynching  were 
freely  made,  and  preparatlous  to  carry 
out  the  same  were  apparently  going  on. 
Knowledge  of  these  threats  and  prepara- 
tions was  communicated  to  the  accused, 
who  was  then  In  Jail,  and  the  same  pro- 
duced in  his  mind  such  a  state  of  fear  that, 
to  appease  the  passions  of  the  communi- 
ty, and  secure  himself  from  bodily  vio- 
lence, he  pleaded  guilty  of  the  charges  con- 
tained in  such  indictments,  and  was  sen- 
tenced to  the  maximum  limit  of  punish- 
ment—21  years'  confinement  In  the  peni- 
tentiary at  hard  labor— in  each  case.  In 
March,  1892,  in  the  district  court  of  Marlon 
county,  he  brought  proceedings  in  the 
nature  of  those  known  to  the  common 
law  as  writs  of  error  coram  nobis,  to  re- 
voke the  aforesaid  sentences,  and  to  set 
aside  the  pleas  of  guilty,  upon  the  ground 
that  such  pleas  had  been  extorted  from 
him  by  duress  and  threats  and  appear- 
ances of  Impending  and  imminent  mob 
violence,  operating  upon  his  fears,  whereby 
he  had  not  been  allowed  his  constitutional 
rights  to  plead  his  Innocence  of  the  char- 
ges alleged  against  him  in  said  Indict- 
ments, to  defend  against  the  same  in  per- 
son and  by  counsel,  to  meet  the  witnesses 
against  him  face  to  face,  and  to  have  a 
public  trial  by  an  Impartial  Jury.  A  trial 
was  had  In  the  errorcornm  nobis  proceed- 
ing at  the  September  term,  1892,  before 
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the  court  and  a  Jury,  and  tbe  Jury  re- 
turned a  general  verdict  in  favor  of  tbe 
plaintiff,  Calhoun,  and  also  returned  a 
special  verdict,  which,  omitting  title  and 
signature,  reads  as  follows:  u  We,  the  Jury 
impaneled  and  sworn  upon  our  oaths,  do 
find  that  in  tbe  cases  numbered  1,546  and 
1,547,  in  tbe  district  court  of  Marlon  coun- 
ty, Kansas,  at  its  February  term  for  tbe 
year  1885.  wberetn  the  statenf  Kansas  was 
plaintiff  and  Robert  Calboun  was  defend- 
ant, being  indictments  for  tbe  offenses  of 
carnally  knowing  females  under  the  age 
of  eighteen  years,  confided  to  bis  care  and 
protection,  found  and  returned  by  tbe 
grand  Jury  of  said  county  at  said  term, 
and  to  which  said  indictments  said  defend- 
ant pleaded  guilty,  that  the  said  pleas  of 
guilty  were  made  by  said  defendant  un- 
willingly and  involuntarily,  and  under  tbe 
Influence  and  duress  of  his  fears  of  deatb 
or  great  bodily  injury  being  Inflicted  upon 
bim  by  a  mob  if  be  did  not  so  plead  guilty 
to  sucb  indictments."  A  motion  by  tbe 
state  for  a  new  trial  was  made  and  over- 
rated, findings  of  fact  were  made  by  tbe 
court  in  accordance  witb  tbe  verdict  of 
tbe  Jury,  and  judgment  was  rendered  by 
tbe  court  revoking  the  sentences  and  tbe 
pleas  of  guilty,  awarding  tbe  accused  a 
trial  in  each  case,  ordering  bis  release  from 
confinement  in  tbe  penlteutiary,  directing 
tbe  warden  to  deliver  bim  to  tbe  Jailer 
of  Marion  county,  and  directing  the  issu- 
ance of  warrants  for  bis  arrest  and  com- 
mitment to  tbe  Jail  of  sucb  county  pending 
tbe  trials  to  be  had.  The  state  in  various 
ways  interposed  objections  to  tbe  Jurisdic- 
tion of  tbe  court,  and  to  tbe  sufficiency 
of  tbe  facts  alleged  and  proved,  interposed 
tbe  statute  of  limitations  in  bar  of  the 
proceedings,  and  objected  to  tbe  admissi- 
bility of  some  of  tbe  plaintiff's  evidence, 
and  preserved  proper  exceptions  to  all  ad- 
verse rulings. 

Before  proceeding  to  tbe  discussion  of 
tbe  qnestlons  presented  by  counsel  as  be- 
ing involved  in  this  case,  it  would  be  well 
to  state  tbat  It  is  admitted  by  counsel 
that  tbe  proceedings  in  the  lower  court 
were  civil  in  their  nature,  and  not  crimi- 
nal, and  tbat  tbe  remedy  of  petition  in  er- 
ror, and  not  appeal,  Is  tbe  proper  remedy 
in  this  court. 

Tbe  flrst  question  presented  by  the 
state,  which  was  tbe  defendant  below  and 
la  tbe  plaintiff  In  error,  is  tbat  tbe  court 
below  bad  no  jurisdiction  to  bear  or  de- 
termine any  of  tbe  matters  in  controversy 
in  this  case,  no  power  to  set  aside  tbe 
aforesaid  sentences  or  pleas,  and  no  pow- 
er to  grant  trials  in  the  aforesaid  criminal 
cases.  It  is  admitted  on  the  part  of  Cal- 
boun— tbe  defendant  In  tbe  criminal  cases, 
tbe  plaintiff  bwlow  in  this  proceeding,  and 
tbe  defendant  in  error  in  this  court — tbat 
no  express  remedy  is  given  to  him  or  to 
any  one  else  similarly  situated  under  any 
express  provision  of  any  statute;  but  he 
claims  tbat  he  has  a  remedy  under  the  prin- 
ciples of  tbecommonlAw.and  inferentiully 
under  those  provisions  of  tbe  statutes 
wblcb  recognise  tbe  existence  and  binding 
force  of  tbe  common  law.  That  tbe  com- 
mon law  has  existence  In  Kansas  In  some 
eases  and  to  some  extent  we  suppose  all 
will  admit.  It  has  existence  and  force 
to  all  eases  where  tbe  same  is  not  incou- 
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sistent  with  the  constitution  or  the  stat- 
utes or  the  Institutions  of  this  country,  and 
where,  except  for  the  common  law,  proper 
remedies  for  injustice  and  wrong  and  for 
the  redress  of  grievances  would  not  be 
furnished.  Tbe  territory  now  occupied 
by  the  state  of  Kansas  has  belonged  to 
the  United  States  ever  since  the  year  1803, 
and  the  government  of  the  United  States 
recognizes  and  enforces  tbe  common  law 
everywhere  except  where  it  is  otherwise 
provided  by  the  constitution  or  statutes, 
or  where  it  is  inconsistent  witb  the  insti- 
tutions of  this  country.  This  same  terri- 
tory was  also  once,  and  from  1804  to  1812, 
under  the  jurisdiction  and  control  of  In- 
diana territory,  (2  U.  S.  St.  at  Large,  p. 
287,)  and  was  also  once,  and  from  1812  to 
1820,  under  tbe  jurisdiction  and  control  of 
Missouri  territory,  (Id.  p.  743  et  seq.,) 
both  of  which  territories  recognised  tbe 
common  law.  At  the  last-mentioned  date 
a  portion  of  Missouri  territory  was  ad- 
mitted into  tbe  Union  as  a  state.  8  U.S.  St. 
at  Large,  p.  645.  In  1854  the  territory  now 
constituting  tbe  state  of  Kansas  became 
an  organised  territory,  and  from  1855  up 
to  1861  It  was  governed  by  its  own  terri- 
torial laws  and  tbe  laws  of  the  United 
States,  when,  In  1861,  it  became  a  state 
As  early  as  1858  tbe  following  statute  was 
enacted  by  the  territorial  legislature  of 
Kansas,  to  wit:  "Sec.  603.  That  rights  of 
civil  action,  given  or  secured  by  existing 
laws,  shall  be  prosecuted  in  tbe  manner 
provided  for  by  this  Code,  except  as  pro- 
vided in  section  six  hundred  and  four.  Jf  a 
case  ever  arise  in  which  an  action  for 
tbe  enforcement  or  protection  of  a  right, 
or  the  redress  or  prevention  of  a  wroug, 
cannot  be  had  under  this  Code,  the  prac- 
tice heretofore  in  use  may  be  adopted,  so 
far  as  may  be  necessary  to  prevent  a  fail- 
ure of  justice."  Civil  Code  1858,  g  603.  A 
similar  statute  has  been  in  force  ever  since, 
and  is  now  in  force.  Civil  Code  1868,  8  727; 
Qen.  St.  18S9,  par.  4841.  Also  tbe  common 
law,  by  express  enactment,  has  been  in 
force  in  Kansas  almost  from  the  beginning. 
The  present  statute  with  regard  thereto 
reads  as  follows:  "Sec.  8.  The  common 
law,  as  modified  by  constitutional  and 
statutory  law,  Judicial  decisions,  and  the 
condition  and  wants  of  tbe  people,  shall 
remain  In  force  In  aid  of  the  General  Stat- 
utes of  this  state."  Gen.  St.  18x9,  par. 
7281.    In  thecaseof  Sattlg  v.  Small, 1  Kan. 

174,  which  was  decided  in  1862,  it  is  said 
in  the  opinion  of  the  court,  among  other 
things,  as  follows :  "Thecommon  law  was 
in  force  here  when  tbe  organic  act  passed." 
See,  also,  Railway  Co.  v.  Rollins,  5  Kan. 

175.  There  are  but  few  statutory  actions 
in  this  state.  Nearly  every  right  of  ac- 
tion In  this  state  is  founded  upon  and 
given  only  by  tbe  all-reaching  principles 
of  the  common  law,  and  generally  it  is 
only  the  procedure,  and  not  the  right  of 
action,  that  is  furnished  or  regulated  by 
statute;  and  even  as  to  procedure  the 
statutes  sometimes  fall,  and  In  such  cases 
parties  must  resort  to  and  invoke  the  aid 
of  the  common  law.  Tbat  sucb  a  remedy 
as  the  one  resorted  to  by  tbe  plaintiff  in 
this  proceeding  existed  at  common  law 
there  can  be  no  doubt,  and  we  think  it 
still  exists  wherever  It  is  necessary  to  in- 
voke its  aid.  Seethe  case  of  Sanders  v. 
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State,  85  Ind.  818,  and  the  many  author- 
ities there  cited.  Is  it  possible  that  a 
person  who.  under  fear  of  mob  violence 
and  of  death  or  great  personal  injury,  is 
compelled  to  plead  guilty  to  a  criminal 
charge,  and  to  be  sentenced  to  Imprison- 
ment and  hard  labor  in  the  penitentiary, 
is  without  remedy  to  restore  to  him  his 
lost  rights?  But  if  he  has  no  remedy,  then 
what  becomes  of  the  guaranties  of  our 
own  state  constitution?  Sections  10  and  18 
of  the  bill  of  rights  of  oar  constitution 
read  as  follows:  "Sec.  10.  In  all  prosecu- 
tions the  acc used  shall  be  allowed  to  ap- 
pear and  defend  In  person  or  by  counsel, 
to  demand  the  nature  and  cause  of  the  ac- 
cusation against  blm,  to  meet  the  witness 
face  to  face,  and  to  have  compulsory  pro- 
cess to  compel  the  attendance  of  witnesses 
In  his  behalf,  and  a  speedy  public  trial  by 
an  impartial  Jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been 
committed.  No  person  shall  be  a  witness 
against  himself,  or  be  twice  put  In  jeop- 
ardy for  the  same  offense."  "Sec.  18.  All 
persons, for  injuries  suffered  In  person,  rep- 
utation, or  property,  shall  have  remedy  by 
due  course  of  law,  and  Justice  adminis- 
tered without  delay."  If  any  court  has 
Jurisdiction  of  proceedings  like  the  pres- 
ent, it  is  the  district  court.  Under  section 
8,  art.  8,  of  the  constitution,  the  supreme 
court  has  original  Jurisdiction  only  in 
proceedings  In  quo  warranto,  mandamus, 
and  habeas  corpus,  and  such  appellate 

jurisdiction  only  as  may  be  provided  by 
aw;  and  neither  the  constitution  nor  any 
statute  has  given  to  the  supreme  court, 
nor,  Indeed,  to  any  other  court,  unless  it 
Is  the  district  court,  any  Jurisdiction  in 
any  proceeding  like  the  present.  Under 
section  1  of  the  act  relating  to  district 
courts,  the  district  court  is  made  a  court 
of  record,  and  is  given  "general  original 
Jurisdiction  of  all  matters,  both  civil  and 
criminal,  not  otherwise  provided  bylaw," 
(Gen.  St.  1889,  par.  1961,)  and  Jurisdiction 
like  the  present  has  not  been  otherwise 
provided  for  by  the  constitution  or  by 
any  statute.  Dpon  the  whole,  we  think 
the  district  court,  and  it  alone,  has  Juris- 
diction in  cases  like  the  present ;  and  this 
opinion  follows  from  a  consideration  of 
the  common  law  and  the  constitution  and 
the  statutes  both  of  this  state  and  of  the 
United  States,  viewed  in  the  light  of  his- 
tory and  of  usage,  and  under  the  decisions 
of  our  own  courts  and  of  the  courts  else- 
where. 

But  it  is  claimed  that,  even  if  the  dis- 
trict court  has  Jurisdiction  in  cases  like 
the  present,  still  the  plaintiff's  present  ac- 
tion or  proceeding  was  barred  by  some 
statute  of  limitations  before  It  was  com- 
menced. The  original  pleas  of  guilty  took 

R lace  and  the  sentence  and  Judgments  fol- 
twiug  them  were  rendered  on  March  2, 
1885,  and  this  present  proceeding  was  not 
commenced  until  some  time  in  March, 
1892,  more  than  seven  years  having  in  the 
mean  time  elapsed ;  and  it  is  now  claimed 
by  the  state  that  the  proceeding  was 
barred  either  by  the  two-years  statute  of 
limitations  (Civil  Code  Pr.  §  18,subd.  3)  or 
by  the  five-years  statute  of  limitations,  (Id. 
rsubd.  6.)  There  are  decisions  which  hold 
(hat  nostatute  of  limitations  can  ever  op- 
rrate  in  cases  like  the  present.  Powell  v. 


Gott,  18  Mo.  458;  Latsbaw  v.  McNees,  50 
Mo.  881.  But  it  is  not  necessary,  as  we 
think,  to  hunt  for  decided  cases.  Our  atat- 
otes  govern.  Section  19,  Civil  Code  Pr. 
provides  as  follows:  "Sec.  19.  If  a  person 
entitled  to  bring  an  action  other  than  for 
the  recovery  of  real  property,  except  for  a 
penalty  or  a  forfeiture,  be,  at  the  time  the 
cause  of  action  accrued,  under  any  legal 
disability,  every  such  person  shall  be  enti- 
tled to  bring  such  action  within  one  year 
after  such  disability  shall  be  removed." 
And  section  1,  subd.  27,  of  the  act  relating 
to  the  construction  of  statutes,  reads  as 
follows:  "Twenty-Seventh.  The  phrase, 
'uuder  legal  disability,' includes  persona 
within  the  age  of  minority,  or  of  unsound 
miod,  or  imprisoned."  Gen.  St.  1889, 
par.  6687.  But  it  is  claimed  on  the  part  of 
the  state  that  if  the  plaintiff  in  this  pro- 
ceeding was  Under  such  a  legal  disability 
that  the  statute  of  limitations  would  not 
run  against  such  a  proceeding,  then  that 
he  was  under  such  a  legal  disability  that 
be  could  not  commence  or  maintain  the 
proceeding  at  all ;  or,  in  other  words,  it 
is  claimed  that,  if  from  fears  of  his  life  or 
of  great  personal  Injury,  and  to  avoid 
death  or  great  personal  Injury,  he  pleaded 
guilty  to  a  criminal  charge,  and  was  sen- 
tenced thereon  to  imprisonment'  and  hard 
labor  in  the  penitentiary  for  a  term  of 
years  exceeding  the  time  prescribed  by  the 
statute  of  limitations  within  which  he 
could  commence  bis  action  or  proceeding, 
then  that  he  was  and  Is  wholly  without 
remedy,  for  he  was  under  such  a  legal  dis- 
ability that  he  could  not  commence  any 
such  proceeding  to  set  aside  the  sentence 
or  the  plea  while  Imprisoned,  nor  until  the 
term  for  which  be  was  sentenced  to  impris- 
onment should  expire.  Under  the  statute 
of  limitations,  he  would  have  one  year 
after  the  disability  from  imprisonment 
was  removed  within  which  to  commence 
his  action.  Civil  Code  Pr.  §19.  Butcouldbe 
not  commence  bis  action  before  the  begin- 
ning of  that  year,  and  while  be  was  still 
imprisoned?  What  would  be  the  use  of 
bis  commencing  any  action  or  proceeding 
to  relieve  him  from  the  consequences  of  his 
sentence  after  be  had  served  In  the  peni- 
tentiary tbe  full  time  for  which  be  waa 
sentenced?  The  commencing  of  any  ac- 
tion or  proceeding  would  then  be  of  no 
benefit  to  blm.  It  must  be  remembered 
that  the  plaintiff's  imprisonment  com- 
menced before  he  made  his  pleas  in  the 
criminal  cases, snd  has  continued  without 
any  interruption  up  to  the  present  time. 
While  we  think  that  under  the  statutes  the 
plaintiff  is  and  has  been  under  such  a  legal 
disability  that  the  statute  of  limitations 
has  not  operated  against  his  remedy,  yet 
we  think  that  he  has  not  been  under  such 
a  legal  disability  as  would  prevent  his 
commencing  or  maintaining  an  action  to 
restore  him  to  bis  just  rights,  provided,  of 
course,  that  some  friend  would  commence 
and  conduct  the  proceeding  for  him.  We 
do  not  think  that  tbe  plaintiff's  remedy  ia 
this  case  is  barred  by  any  statute  of  lim- 
itations. 

The  state  also  claims  that  the  court  be- 
low erred  in  excluding  certain  evidence. 
It  appears  that  on  May  25,  1892,  tbe  depo- 
sition of  the  plaintiff  below,  Calhoun,  waa 
taken  in  Leavenworth  county,  and  pre* 
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sura  ably  In  tbe  penitentiary  where  lie  wan 
confined.  In  that  depoeltlon.be  eta  ted 
that  the  relation  of  attorney  at  law  and 
client  never  existed  between  himself  and  C. 
W.  Keller.  Afterwards,  and  on  tbe  trial 
of  this  case,  which  occurred  on  September 
12, 1892,  in  Marion  county,  the  deposition 
was  read  In  evidence.  Also  the  oral  testi- 
mony of  Mr.  Keller  was  introduced  In  evi- 
dence on  tbe  part  of  the  plaintiff,  Calhoun. 
It  appeared  from  tbe  testimony  of  both 
these  witnesses  that  tbey  had  had  a  con- 
versation about  the  last  day  of  February, 
1885,  tn  the  county  Jail  of  Marion  county, 
where  Calhoun  was  then  Imprisoned;  and 
Mr.  Keller  also  testified  that  at  tbe  time 
of  this  conversation  he  was  employed  as 
an  attorney  at  law  by  Calhoun,  and  that 
the  conversation  then  had  was  bad  be- 
tween them  In  the  relation  of  attorney  and 
client.  Notwithstanding  this,  -the  state 
offered  to  introduce  the  testimony  of  Mr. 
Keller  to  show  what  the  conversation 
was1,  but  Calhoun's  counsel  in  this  case, 
Frank  Doster,  objected  upon  the  ground 
that  tbe  conversation  consisted  of  confi- 
dential communications  had  between 
them  as  attorney  and  client,  and  the  court 
excluded  the  evidence,  and  this  the  state 
claims  was  error.  Calhoun  himself  was 
not  present  at  the  trial.  We  do. not  think 
that  any  error  was  committed  in  the  ex- 
clusion of  this  evidence.  Civil  Code  Pr.§  323, 
snbd.  4.  The  court  below  heard  the  oral 
testimony  of  Mr.  Keller,  and  could  deter- 
mine from  It  and  from  Calhoun's  deposi- 
tion very  much  better  than  we  can  wheth- 
er the  conversation  had  between  Keller 
and  Calhoun  in  the  county  Jail  was  a  con- 
fidential conversation  bad  between  them 
as  attorney  and  client  or  not;  and  If  It 
was  each  a  conversation,  (and  we  mast 
hold  that  it  was,)  then  the  court  below 
certainly  did  not  err  in  excluding  It.  More 
than  seven  years  bad  elapsed  after  the 
conversation  bad  occurred  and  before  Mr. 
Calhoun's  deposition  was  taken,  and  dur- 
ing all  that  time,  except  a  tew  days.  Cal- 
houn had  been  confined  in  tbe  penitentiary 
at  hard  labor;  and  it  cannot  be  expected 
that  bis  memory  would  be  as  good  as 
that  of  Mr.  Keller.  It  is  probable  that. 
If  be  had  had  an  opportunity  to  have  had 
his  memory  refreshed  by  another  conver- 
sation with  Mr.  Keller,  be  would  have 
made  a  different  statement.  We  do  not 
think  that  be  was  conclusively  bound  by 
his  statement  made  in  his  deposition,  but 
bad  the  right,  through  his  counsel,  to  show 
by  the  testimony  of  Mr.  Keller  that  the  re- 
lation of  attorney  and  client  in  fact  exist- 
ed between  them  at  the  time  of  the  conver- 
sation had  In  tbe  county  Jail  in  1885,  and 
therefore  that  what  was  said  during  that 
conversation  could  not  be  given  in  evi- 
dence over  tbe  objections  of  bis  counsel  in 
this  case. 

It  Is  fnrther  claimed  that  the  court  be- 
low erred  in  permitting  tbe  plaintiff,  Cal- 
houn, to  prove  threats  made  against  bis 
life  both  before  and  after  the  pleas  of 
guilty  In  the  criminal  cases,  and  threats 
not  communicated  to  him  before  his  pleas. 
We  do  not  think  that  any  error  was  com- 
mitted in  this  respect.  It  was  very  proper 
to  show  the  temper  of  the  mob,  for  the 
purpose  of  showing  whether,  any  real 
danger  existed  as  to  the  life  of  Calhoun, 


and  these  threats  tended  to  show  this  fact. 
All  the  threats  proved  that  were  made  at  t- 
er  Calhoun  entered  bis  pleas  of  guilty 
were  made  on  tbe  same  day,  and  before 
the  mob  had  completely  dispersed.  Of 
course,  It  was  a  very  important  fact— In- 
deed, a  necessary  fact— as  to  whether  Cat 
boun  entertained  fears  of  bis  life  or  great 
personal  Injury  at  the  time  be  entered  tbe 
pleas  or  not.  But  tbe  fact  that  be  bad 
substantial  grounds  for  such  fears  was 
another  very  important  fact,  and  it  was 
proper  that  evidence  of  that  fact  should 
also  be  given  to  the  Jury. 

It  is  also  claimed  that  tbe  court  below 
erred  In  instructing  tbe  Jury,  in  substance, 
that  they  had  no  right  to  consider  the 
question  of  the  guilt  or  innocence  of  Cal- 
houn. We  would  think  this  instruction 
was  correct.  It  can  scarcely  be  possible 
that  a  mob,  by  compelling  a  person  ac- 
cused of  crime  to  plead  guilty  thereto,  and 
be  sentenced  to  imprisonment  and  hard 
labor  In  the  penitentiary,  can  thereby 
shift  tbe  burden  of  proof  from  tbe  state 
to  the  accused.  Can  a  mob,  by  this 
means,  abrogate  all  presumptions  of  in- 
nocence? Can  the  mob  cast  the  burden 
upon  the  accused  of  proving  bis  inno- 
cence, and  of  proving  It  by  a  preponder- 
ance of  the  testimony,  and  relieve  the 
state  of  proving  his  guilt,  and  of  proving 
it  by  evidence  sufficient  to  remove  every 
reasonable  doubt?  A  mob  has  no  right 
by  any  means  to  shift  tbe  burden  of  proof 
from  tbe  state  to  the  accused,  or  to  relieve 
the  state  from  proving  the  guilt  of  tbe 
accused  beyond  a  reasonable  doubt,  and 
no  right  to  compel  the  accused  to  prove 
his  innocence,  and  to  prove  it  by  a  pre- 

Couderance  of  the  evidence.  The  accused 
ad  the  right  to  be  placed  back  in  tbe 
same  condition  as  be  was  before  be  en- 
tered bis  pleas  of  guilty.  He  bad  tbe  right 
to  be  placed  back  in  such  a  condition  that 
he  could  avail  himself  of  all  the  rights 
given  to  him  by  sections  10  and  18  of  tbe 
bill  of  rights  of  the  constitution,  above 
quoted,  and  also  of  section  228  of  the 
Criminal  Code,  and  of  all  the  other  provi- 
sions of  tbe  constitution  and  the  statutes 
adopted  or  enacted  in  the  interest  of  fair 
trials  and  of  liberty  and  Justice.  On  the 
final  trials  In  the  criminal  cases  he  can  be 
fairly  tried,  and,  if  bis  guilt  shall  then  be 
fairly  established,  he  can  then  be  sentenced 
according  to  law.  At  tbe  present,  and  in 
this  proceeding,  he  Is  not  required  to  es- 
tablish bis  Innocence.  We  think  no  error 
was  committed  in  this  respect. 

It  is  further  claimed  by  the  state  that 
tbe  court  below  erred  in  refusing  to  give  a 
certain  instruction  that.  If  Calhoun  entered 
bis  pleas  ef  guilty  because  he  was  in  fact 
guilty,  and  honestly  desired  to  enter  such 
pleas,  irrespective  of  any  fear  of  mob 
violence,  then  that  the  fact  that  he  was 
threatened  with  mob  violence  was  not 
sufficient  to  avoid  the  sentence  of  the 
court.  There  are  at  least  two  sufficient 
answers  to  this  claim  of  error:  First,  the 
court.  In  substance,  gave  tbe  Instruction 
In  Its  general  charge;  and,  second,  the 
special  findings  of  thejury  would  cure  any 
error  that  might  have  Intervened  In  this 
respect. 

After  a  careful  consideration  of  all  the 
points  presented  by  counsel  in  this  case, 
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we  are  of  tbe  opinion  that  no  substantia] 
error  was  committed  by  tbe  court  below. 
With  regard  to  actions  or  proceedings 
in  this  country  In  the  nature  of  write  of 
error  coram  nobis,  a  valuable  note  will 
be  found  appended  to  the  case  of  Holford 
v.  Alexander,  46  Amer.  Dec. 257-261.  fTpon 
the  points  made  by  counsel  our  decision 
is  aa  follows: 

1.  Where  the  accused  in  a  criminal  pros- 
ecution in  the  district  court  is  forced 
through  well-grounded  fears  of  mob  vio- 
lence to  plead  guilty  to  the  criminal 
charge,  and  to  be  sentenced  to  imprison- 
ment and  hard  labor  in  the  penitentiary 
for  a  term  of  years,  he  has  a  right  to  re- 
lief from  such  sentence  and  plea  by  an  ac- 
tion or  proceeding  in  the  same  court  in  the 
nature  of  a  writ  of  error  coram  nobis. 

2.  And  in  such  a  cnse,  where  the  accused 
was  sentenced  to  imprisonment  in  the 
penitentiary  for  a  period  of  42  years,  and, 
after  having  served  for  more  than  7  years 
of  that  term,  he  commences  an  action  in 
the  nature  of  a  writ  of  error  coram  nobis 
to  set  aside  such  sentence  and  plea,  his  ac- 
tion is  not  barred  by  any  statute  of  limi- 
tations, for  the  reason  that  no  statute  of 
limitations  will  operate  against  the  reme- 
dy of  a  party  while  be  is  under  the  legal 
disability  of  Imprisonment. 

3.  In  such  a  case,  where  a  deposition  of 
tbe  accused  was  read  in  evidence  on  the 
trial  in  his  action  for  relief,  and  in  such 
deposition  was  a  statement  made  by  him 
that  the  relation  of  Attorney  and  client 
had  never  existed  between  himself  and 
K.,  but  the  oral  testimony  of  K.,  Intro- 
duced on  the  trial,  showed  that  such  rela- 
tion did  once  exist,  and  that  a  certain  con- 
versation had  between  them  more  than 
seven  years  prior  to  that  time,  and  while 
that  relation  existed,  was  a  confidential 
conversation  had  between  them  as  attor- 
ney and  client,  and  the  state  offered  to 
show  what  that  conversation  was,  but 
the  accused,  through  his  counsel  in  the  ac- 
tion for  relief,  objected,  and  the  court  ex- 
cluded the  evidence,  held,  that  tbesupreme 
court  cannot  say  that  any  error  was  com- 
mitted. 

4.  In  such  a  case,  where  the  trial  court 
permitted  the  accused  to  show  threats  of 
mob  violence,  made  both  before  and  after, 
but  on  the  same  day  of,  tbe  entering  of 
his  plea  of  guilty,  and  many  of  which 
threats  were  not  communicated  to  the  ac- 
cused before  his  plea  was  entered,  held 
net  error;  that  the  evidence  tended  to 
show  that  there  was  a  real  danger  from 
mob  violence,  and  that  the  fear*  of  the 
accused  were  well  founded,  and  that  tbe 
evidence  was  proper  to  go  to  the  jury. 

5.  And.  further  held,  that  the  question 
of  the  guilt  or  innocence  of  the  accused  in 
such  case  is  not  a  necessary  question  to 
be  determined  in  the  case;  that  a  mob 
cannot,  by  compelling  a  person  accused  of 
crime  to  plead  guilty,  and  to  be  sentenced 
to  imprisonment  and  hard  labor  In  the 
penitentiary,  so  shift  the  burden  of  proof 
from  the  state  to  the  accused  as  to  compel 
tbe  accused  to  prove  his  innocence,  and  to 
prove  it  by  a  preponderance  of  the  testi- 
mony, and  to  relieve  the  state  from  prov- 
ing bis  guilt,  and  from  proving  it  by  evi- 
dence sufficient  to  remove  every  reasona- 


ble doubt.  Tbe  accused  has  the  right  to 
be  placed  back  In  the  samecondition  as  he 
was  before  he  entered  bis  plea  of  guilty. 

6.  And  it  is  further  held  that  no  error 
was  committed  in  refusing  instructions. 
The  judgment  of  the  court  below  will  be 
affirmed.   All  the  justices  concurring. 


(49  Kan.  4X1) 

SHO WALTER  v.  SOUTHERN  KANSAS  RT. 
CO.  et  *1. 

(Supreme  Court  of  Kansas.  July  8,  1892.) 

Vacation  or  Ktkeet  —  Reversion  to  Abutting 
Owners— Constkcction  of  Statute. 
A  street  dedicated  by  the  filing  of  the 
plat  of  a  congressional  town  site  on  vacation 
reverts  to  the  abutting  owners  in  proportion  to 
frontage,  according  to  the  law  concerning  cities 
of  the  second  class,  passed  March  13,  1872,  and 
paragraph '811,  Gen.  St.  1889:  and  the  second 
proviso  contained  in  paragraph  811  has  no  ap- 

Slication  to  the  facts  in  this  case.  Horton,  C. 
.,  dissenting. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  dpcision.  Error  from 
district  court,  Sumner  county;  J.  T.  Her- 
rick.  Judge. 

Action  by  Florence  M.  Sho  waiter  against 
the  Southern  Kansas  Railway  Company 
and  the  Wichita  &  Southwestern  Railway 
Company  to  recover  damages  for  the  per- 
manent use  of  plaintiff's  land  by  defend- 
ants. Judgment  for  defendants.  Plain- 
tiff brings  error.  Reversed. 

L.  Nebeker,  for  plaintiff  in  error.  Geo. 
R.  Peck,  A.  A.  Hurd,  and  O.  J.  Wood,  for 
defendants  in  error. 

SIMPSON.  C.  At  the  time  this  action 
was  commenced  the  plaintiff  In  error,  Flor- 
ence M.  Showalter,  was  tbe  owner  of  the 
west  half  of  block  No.  2,  In  Myers' addition 
to  the  city  of  Wellington,  being  a  piece  of 
ground  305  feet  long  from  north  to  south, 
and  160  feet  wide  from  east  to  west.  At 
tbe  time  of  the  trial  tbe  plaintiff  in  error, 
with  her  husband,  had  resided  on  the  half 
block  for  over  12  years.  Their  dwelling 
house  fronted  on  and  was  located  about 
45  feet  from  First  street,  that  ran  east  and 
west  along  the  northern  boundary  of  tbe 
half  block.  First  street  was  a  part  of  the 
original  town  site  of  Wellington  entered 
on  behalf  of  the  occupants  by  tbe  probate 
judge  of  Sumner  county.  A  plat  was 
made  hy  the  probate  judge  laying  tbe  town 
site  off  Into  blocks,  lots,  streets,  and  al- 
leys, and  the  same  was  filed  for  record  on 
the  13th  day  of  July,  1872.  First  street 
separated  the  town  site  from  the  land  of 
E.  K.  Myers,  that  was  located  immedi- 
ately south  and  adjoining  that  part  of  the 
town  site.  On  the  28th  day  of  October, 
1872,  Myers  filed  a  plat  of  an  addition  to 
Wellington,  abutting  on  First  street.  The 
west  half  of  block  No.  2  in  such  addition 
was  purchased  from  Myers  by  Mrs.  Sho- 
walter, who  erected  a  dwelling  house  and 
other  improvements.  The  defendant  in 
error  railway  company  owned  lots  Nos. 
8,  9, 10,  11, 12,  13, 14,  15,  and  16,  in  block  95, 
in  the  city  of  Wellington.  These  lots  are 
located  immediately  north  of  the  west  half 
of  block  2,  in  Myers'  addition,  tbe  same 
being  separated  by  First  street. 

On  the  19th  day  of  May,  1887,  the  follow- 
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ing  city  ordinance  was  passed  and  ap- 
proved, and  was  duly  published : 

"An  ordinance  discontinuing  and  vacat- 
ing First  street  between  A  street  and  F 
street,  in  the  city  of  Wellington, -Kansas, 
for  the  purpose  of  granting  the  right  of 
way  to  the  Southern  Kansas  Railway 
Com  puny  and  the  Wichita  and  Southwest- 
ern Railway  Company  for  the  construc- 
tion, operation,  and  maintenance  of  lines 
of  railroads,  side  tracks,  switches,  second 
tracks,  depute,  freight  bouses,  and  other 
buildings,  water  stations,  water  aque- 
ducts or  mains,  material  for  construction, 
and  proper  drains.  Be  it  ordained  by  the 
mayor  and  conucllmen  of  the  city  of  Wel- 
lington, Kansas: 

"488.  Southern  Kansas  and  Wichita  and 
Southwestern.  (1)  That  the  right  of  way 
be,  and  the  same  is  hereby,  granted  Joint- 
ly and  severally  to  the  Southern  Kansas 
Railway  Company  and  the  Wichita  and 
Southwestern  Railway  Company,  their 
successors  and  assigns,  to  construct,  for- 
ever maintain,  and  operate  lines  of  rail- 
road, side  tracks,  switches,  and  second 
tracks,  depots,  freight  houses,  and  other 
buildings,  water  stations,  water  aque- 
ducts or  mains,  material  for  construction, 
and  proper  drains  upon,  along,  over,  and 
across  First  street,  or  any  part  thereof, 
between  A  street  and  F  street,  in  the  orig- 
inal town  (now  city)  of  Wellington,  in 
Sumner  county,  Kansas. 

"489.  Authorized  to  Build  Embank- 
ments, etc.  (2)  That  in  the  construction 
of  said  lines  of  railroad,  side  tracks, 
switches,  and  second  tracks,  depots,  freight 
houses,  and  other  buildings,  water  sta- 
tions, water  aqueducts  or  mains,  and 
proper  drains  upon,  along,  over,  through, 
und  across  said  street,  as  provided  iu  sec- 
tion one,  said  railway  companies,  or  either 
of  them,  their  successors  or  assigns,  are 
hereby  authorized  and  empowered  to  build 
such  embankments  and  make  such  exca- 
vations as  may  be  necessary  and  proper: 
provided,  always,  that  whenever  said  rail- 
way companies,  or  either  of  them,  shall 
construct  any  track  or  tracks,  switch  or 
switches,  so  as  to  cross  or  intersect  any 
of  the  avenues,  streets,  or  alleys  of  said 
city  that  are  now,  or  may  be  hereafter, 
used  as  public  highways,  said  railway 
companies  shall,  when  requested  by  the 
city  eouncil  of  said  city,  immediately  con- 
struct and  maintain,  so  long  as  said  high- 
way shall  remain  suitable,  safe  and  con- 
venient approaches  and  crossings  of  its 
said  track  or  tracks,  switch  or  switches, 
for  public  use  and  travel  through  and 
upon  such  avenues,  streets,  and  alleys. 

"490.  Vacation  of  Streets— -Commission- 
ers. (3)  That  all  that  part  of  First  street 
between  A  street  and  F  street  be,  and  the 
same  is  hereby,  vacated  and  discontinued. 
That  W.  R.  Spicknall,  Geo.  H.  Hunter,  D. 
A.  Espy,  F.  B.  West,  A.  Branaiuan,— five 
disinterested  householders  of  the  city  of 
Wellington, — be,  and  the  same  are  hereby, 
appointed  commissioners  and  viewers  to 
ascertain  and  report  damages  sustained 
by  citizens  of  said  city  of  Wellington  and 
owners  of  property  therein  by  reason  of 
the  discontinuance  of  that  portion  of  said 
First  street  aforesaid,  as  provided  iu  this 
section. 


"401.  Duty  of  Commissioners.  (4)  Said 
commissioners  and  viewers  shall  meet  on 
the  21st  day  of  April,  1887,  at  10  o'clock  A. 
M.,at  the  intersection  of  Washington  ave- 
nue with  said  First  street,  in  said  city, 
and,  after  having  taken  an  oath,  as  pro- 
vided bylaw,  shall  proceed  to  faithfully 
and  impartially  make  the  assessment  to 
them  submitted,  and  report  their  action 
in  writing  to  the  mayor  and  councilmen. 

"492.  Report  to  be  Filed.  (5)  Upon  the 
Boding  of  said  report  by  said  commission- 
ers and  viewers,  and  after  the  same  has 
been  examined  and  confirmed  by  the  may- 
or and  council,  said. city  shall  pay  to  the 
persons  respectively'  entitled  thereto,  as 
shown  by  the  report  of  said  commission* 
era,  the  amount  of  damage  awarded  by 
such  commissioners, and  warrantsshall  be 
drawn  as  in  other  cases  upon  the  city 
treasurer  of  the  city  for  such  respective 
sums. 

"493.  Railroads  Authorized  to  Enter  up- 
on Said  Streets.  (6)  Upon  the  tiling  of 
said  report,  said  railroad  companies,  their 
successors  or  assigns,  or  either  of  them, 
shall  be  entitled  to  enter  upon  said  street 
vacated  as  aforesaid,  and  proceed  to  the 
construction  of  such  railroad,  sidetracks, 
switches,  second  tracks,  depots,  freight 
houses,  water  stations,  water  aqueducts 
or  mains,  and  proper  drains,  as  may  be 
necessary  for  their  use  and  operation. 

"494.  Compensation  of  Commissioners. 
(7)  Said  commissioners  shall  receive  for 
their  services  the  sum  of  two  dollars  per 
day. 

"495.  In  Effect.  (8)  This  ordinance  shall 
take  effect  and  be  in  force  from  and  after 
its  publication  in  the  Daily  Postal  Card, 
the  official  newspaper." 

At  the  trial  it  was  admitted  that  the 
railroad  company  entered  upon  First 
street  immediately  north  of  the  half  block 
of  the  plaintiff  in  error,  and  laid  their 
tracks  along  said  streets,  and  over  the 
strip  of  land  20  feet  wide,  described  in  the 
plaintiff's  petition.  First  street  was  40 
feet  wide  at  the  place  vacated.  This  ac- 
tion is  to  recover  damages  for  the  perma- 
nent use  and  occupancy  of  one  half  of  the 
land  formerly  known  as  "First  Street," 
abutting  the  lots  of  the  plaintiff  in  error 
on  the  north ;  the  theory  of  the  plaintiff  in 
error  being  that  at  the  time  of  the  vaca- 
tion of  that  portion  of  First  street  abut- 
ting these  lots  the  street  reverted  to  the 
abutting  owners  in  proportion  to  front- 
age according  to  the  law  concerning 
cities  of  the  third  class  passed  March 
2,  1871,  and  the  act  concerning  cities 
of  the  second  class  passed  March  13,  1872, 
and  paragraph  811,  Gen.  St.  1889.  The 
railroad  company  claims  under  an  ex- 
ception in  the  second  proviso  contained 
in  paragraph  811,  that  reads:  "Except 
in  cases  where  such  street,  avenue,  alley, 
or  lane  shall  have  been  taken  and  appro- 
priated to  public  use  in  a  different  pro- 
portion, in  which  case  it  shall  revert  to 
adjacent  lots  of  real  estate,  in  proportion 
as  it  was  taken  from  them."  It  is  said  on 
behalf  of  the  railroad  company  that,  as 
the  street  was  originally  dedicated  from 
the  land  belonging  to  the  occupants  of  the 
town  site  of  Wellington,  and  never  was 
a  part  of  Myers'  addition,  It  reverted 
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In  proportion  as  It  wnt  taken  from  the 
town  site.  All  being  taken  from  the 
town  site.  It  all  reverted  to  the  lots  plat- 
ted from  the  town  trite  that  abntted.  We 
cannot  agree  to  this  construction.  It  seem  a 
to  us  that  the  proviso  is  intended  to  apply 
to  cases  where  the  city  council,  by  the  pow- 
er granted  it  in  this  section,  in  widen- 
ing a  street  or  alley,  takes  land  from  ad- 
jacent town  lots,  It  shall  revert  to  them 
(meaning  the  lots  It  was  taken  from)  in 
proportion  as  it  was  taken.  The  city 
council  can  lay  out  a  new  street  or  alley. 
It  can  widen  streets  or  alleys  already  laid 
out.  In  doing  this  it  might  become  neces- 
sary to  take  a  greater  part  of  the  width 
of  a  new  street,  or  an  old  one  that  they 
seek  to  widen,  from  a  tier  of  lots  on  one 
side  than  on  the  other,  and  it  is  such  cases 
as  this  that  this  proviso  Is  intended  to 
meet.  The  general  rnle  that  prevails  in  all 
statutes  on  tbis  subject  is  that  when  a 
street  or  alley  is  vacated  the  land  reverts 
to  the  abutting  owners  in  proportion  to 
frontage.  This  legislation,  or  some  other 
statutory  regulation,  became  necessary, 
because  our  statutes  vest  the  fee  to  a 
street  or  alley  In  the  connty.  The  fee  is  so 
vested  on  account  of  the  public  use,  and, 
being  vested  in  the  public,  the  legislature 
has  the  power  to  dispose  of  the  fee  when 
the  street  or  alley  is  vacated.  At  common 
law  it  would  revert  to  the  owner  who 
made  the  dedication,  and  tbe  use  was 
merely  an  easement.  The  general  rule  es- 
tablished by  the  legislature  must  prevail 
in  this  case,  unless  it  clearly  appears  that 
this  street  comes  within  the  exception. 
The  view  we  take  Is  strengthened  by  the 
language  of  tbe  provision  that  seems  to 
require  that  a  street  or  alley,  to  fall  with- 
in its  operation,  must  have  been  taken 
and  appropriated  to  public  use.  These 
words  convey  to  the  mind  tbe  idea  that 
the  street  or  alley  must  have  been  the  prod- 
uct of  the  exercise  of  the  right  of  em  I  ueut 
domain,  rather  than  the  ordinary  act  of 
dedication  of  streets  and  alleys  by  the 
original  town-site  proprietors.  They  have 
acquired  a  peculiar  and  technical  meaning 
by  tbeir  occurrence  in  tbe  constitution  and 
statutes  of  the  state.  First  street  was  a 
dedication  made  by  a  congressional  town- 
site  company,  and  was  not  a  creation  of 
the  right  of  eminent  domain.  It  was  a 
part  and  parcel  of  a  congressional  town 
site,  and  was  not  taken  and  appropriated 
for  public  use  from  town  lots  in  different 
proportions.  The  same  Instrument  that 
established  tbe  blocks  and  lots,  with  their 
locations,  sizes,  and  numbers,  also  fixed 
tbe  length,  breadth,  and  location  of  the 
street.  The  lots  were  designated  and 
numbered  with  reference  to  tbe  street,  and 
no  part  of  the  street  was  ever  taken  from 
the  adjacent  lots.  Both  the  identity  of 
the  street  and  the  lots  abutting  on  it 
were  established  at  the  same  moment  by 
tbe  flliug  of  the  town  plat.  Hence  we 
cannot  conclude  that  tbe  proviso  applies, 
but  the  conviction  grows  stronger  with 
examination  that  tbe  general  rule  adopt- 
ed by  all  tbe  various  statutes  applies,  and 
that  one  half  in  width  of  tbe  street  abut- 
ting on  tbe  lots  of  the  plaintiff  in  error  re- 
verted to  these  adjacent  lots  when  the 
street  was  vacated.   We  recommend  that 


the  Judgment  be  reversed,  and  tbe  cause 
remanded,  with  Instructions  to  grant  a 
new  trial. 

PER  CURIAM.  It  it  do  ordered. 

VALENTINE  and  JOHNSTON,  J  J.,  con 
currlng. 

HORTON,  C.  J.,  dissenting   upon  til 
law  as  applied  to  the  facts. 


a  n.  m.  i) 

MAXWELL  LAND-GRANT  00.  v.  8AN- 
TISTEVAN. 

(Supreme  Court  of  New  Mexico.  Jan.  3,  1893.) 

Ejectment — Notice  or  Improvements—  Admissi- 
bility of  Evidence  —  Removal  of  Impbove- 
mints— When  Allowed. 

1.  Comp.  Laws  1884,  I  2270,  provides  that 
in  ejectment,  when  defendant  or  tenant  in  pos- 
session shall  have  title  "either  by  grant  from 
the  government  of  Spain,  Mexico,  or  the  United 
States,  deed  of  conveyance  founded  on  a  grant, 
or  by  whatsoever  authority  empowered  by  the 
said  governments,"  such  defendant  may  file,  at 
the  time  of  filing  the  pleas  in  said  cause,  a 
notice  to  plaintiff  that  on  the  trial  he  will 
prove  what  improvements  he  may  have  made 
on  the  lands  in  dispute,  and  the  value  thereof. 
Held,  that  where,  in  ejectment,  defendant  was  a 
mere  squatter,  the  filing  of  such  notice  of  im- 
provements did  not  render  evidence  to  prove 
the  same  admissible. 

2.  In  ejectment,  plaintiff  put  In  evidence  a 
lapsed  lease  of  the  land  in  dispute,  from  it  to 
defendant,  according  to  the  terms  of  which 
plaintiff  conceded  to  defendant  all  his  improve- 
ments, with  full  right  to  sell  or  remove  the 
same.  The  action  was  not  commenced  until 
six  or  seven  years  after  the  termination  of  the 
lease.  Held,  that  defendant  should  be  allowed 
three  months  in  which  to  remove  his  improve 
meats. 

Appeal  from  district  court,  Colfax 
county. 

Action  of  ejectment  by  tbe  Maxwell 
Land-Grant  Company  against  Jacinto 
Santistevan.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Modified. 

Frank  Springer,  for  appellant.  Lee  ft 
Fort,  for  appellee. 

SEEDS,  J.  This  was  an  action  in  eject 
ment,  brought  by  the  plaintiff  and  appel- 
lant, to  oust  tbe  defendant  and  appellee 
from  a  portion  of  what  is  known  as  the 
"Maxwell  Land  Grant,- in  thecountj  of 
Colfax,  and  for  damages  tor  rents  and 
profits.  To  tbe  declaration  the  defendant 
filed  a  plea  of  not  guilty,  and  also  gave 
notice  that  be  would  prove  tbe  value  of 
his  improvements  made  while  upon  the 
land.  The  case  was  tried  to  the  court,  a 
jury  having  been  waived;  and  be  found 
in  favor  of  tbe  plaintiff,  as  to  the  right  of 
possession,  but  also  found  tbat  the  defend- 
ant was  ontitled  to  f 350  for  his  improve- 
ments, *  over  and  above  all  benefits  and 
profits  which  bad  accrued  to  him  from  tbe 
use  of  said  land,  or  tbe  occupation  there- 
of." Tbe  plaintiff  appeals  from  this  find- 
ing of  tbe  court. 

When  the  testimony  was  offered  to  prove 
the  improvements  upon  the  part  of  the  de- 
fendant, the  plaintiff  objected,  for  tbe  rea- 
son tbat  there  was  no  issue  raised  by  tbe 


Digitized  by  Google 


X.  If.) 


HUNEKE 


t>.  DOLD. 


45 


pleadings  nnder  which  such  testimony  was 
allowable,  and  after  its  admission  moved 
to  strike  it  all  oat,  for  the  further  reason 
that  the  defendant  was  shown  not  to  be  a 
bona  flde  claimant  of  title  to  the  property 
in  question.  The  objection  and  motion 
were  both  overruled,  to  which  plaintiff 
excepted.  Ic  may  be  remarked,  prelim- 
inarily, that  we  have  not  been  favored  by 
either  a  brief  or  an  oral  argument  upon 
the  part  of  the  appellee,  although  time  has 
been  given  him  in  which  to  file  a  brief. 
Having  failed,  however,  to  take  advan- 
tage of  the  extension  of  time,  we  do  not 
feel  that  we  are  Justified  in  further  delay- 
ing the  declsiou  of  the  case.  We  think 
that  the  decision  of  the  court  in  allowing 
proof  of  the  defendant's  improvements,  up- 
on tbe  pleadings,  and  giving  Judgment 
therefor,  was  erroneous.  Section  2270, 
Comp.  Laws  1884,  reads  as  follows,  so  far 
as  the  merits  of  this  case  are  concerned: 
"Hereafter,  in  all  actions  of  ejectment 
which  are  now  pending,  or  which  may 
hereafter  be  brought,  when  the  defendant 
or  tenant  in  possession  in  such  suit  shall 
have  title  of  the  premises  in  dispute  either 
by  gram  from  the  governments  of  Spain, 
Mexico,  or  the  United  States,  deed  of  con- 
veyance founded  on  a  grant,  or  entry  for 
tbe  same,  such  defendant  or  defendants 
may  file,  at  the  time  of  the  filing  or  the 
pleas  in  said  cause,  a  notice  to  tbe 
plaintiff  that,  on  the  trial  of  said  cause, 
be  or  they  will  prove  what  improve- 
ments he  or  they  may  have  made  on 
the  said  lands  iu  dispute,  and  the  value 
thereof."  It  appears  that  this  statute  was 
originally  passed  in  the  Spanish  language, 
and  in  its  interpretation  or  construction 
that  language  must  govern.  Section 
2615,  Comp.  Laws  1884.  By  a  proper 
translation  it  appears  that  the  clause, "or 
entry  for  the  same,"  would  read,  rather, 
"or  by  whatsoever  authority  empowered 
by  the  said  govern  men  Is."  By  that  sec- 
tion, properly  translated,  in  ail  ejectment 
suits,  the  defendant  may  file  a  notice,  when 
be  files  bin  plea,  of  bis  intention  to  prove 
the  value  of  his  improvements.  Now  it  is 
qnite  certain  that  by  the  rules  of  pleading, 
at  common  law,  nnder  the  issue  raised  by 
tbe  plea  of  not  guilty  to  a  declaratou  in 
ejectment,  the  defendant  could  not  have 
introduced  evidence  as  to  the  value  of  bis 
improvements,  even  admitting  that  at 
common  law  he  could  have  recovered  for 
the  same,  under  any  possible  issue  prop- 
erly raised  by  the  pleadings.  As,  then, 
be  has  given  him  by  this  section  a  new 
right,— a  statutory  right,— he  mustfollow 
it  strictly.  It  can  only  apply  to  tbe  mat- 
ters therein  enumerated.  By  that  section, 
then,  it  is  provided  that  when  he  (tbe 
defendant)  "shall  have  title  of  the  prem- 
ises in  dispute  either  by  grant  from  the 
governments  of  Spain,  Mexico,  or  the  Unit- 
ed States,  deed  of  conveyance  founded  on 
a  grant,"  or,  as  it.  is  more  properly  trans- 
lated, "or  by  whatsoever  authority  em- 
powered by  tbe  said  governments  to  make 
a  grant, "  it  shall  be  lawful  for  him  to  give 
bis  notice,  and  prove  the  value  of  bis  im- 
provements. But  tbe  testimony  conclu- 
sively shows  that  the  only  right  or  title  or 
claim  which  the  defendant  had- was  that 
growing  out  of  bis  squatting  on  the  prop- 


erty, and  improving  it.  He  says  himself 
that  his  claim  was  founded  simply  upon 
his  labor.  He  had  no  claim  of  any  kind 
growing  out  of  a  grant  from  any  of  the 
three  governments  named,  or  by  means  of 
any  conveyances  from  them,  or  from  any 
authority  traceable  to  them.  That  being 
true,  we  are  unable  to  see  how,  under  the 
provisions  of  tbe  section  in  question, there 
could  have  been  admitted  any  proof  of  the 
improvements  by  reason  of  tbe  notice  filed,. 
We  do  not  say  that  if  a  proper  pleading 
had  been  filed  the  evidence  might  not  have 
been  admissible.  There  was  admitted  in 
evidence  a  paper  purporting  to  be  a  lease 
of  the  land  in  question  from  tbe  plaintiff 
to  the  defendant.  This  lease  showed  that 
tbe  defendant  recognized  tbe  title  of  the 
plaintiff.  According  to  a  portion  of  its 
terms,  the  Maxwell  Land-Grant  Company 
conceded  to  the  defendant  all  his  buildings 
and  other  improvements  upon  tbe  land, 
with  full  right  to  sell  or  remove  the  same. 
It  is  true  that  this  action  was  not  based 
upon  the  terms  of  that  lease,  which  had 
evidently  been  allowed  to  lapse.  But  tbey 
introduced  it  in  evidence,  and  it  Is  uo 
more  than  proper  that  tbe  defendant 
should  have  tbe  benefit  of  Its  terms,  as 
the  plaintiff  waited  six  or  seven  years  after 
tbe  termination  of  the  lease  before  com- 
mencing this  action.  Tbe  Judgment  of  tbe 
lower  court  will  be  so  modified  as  to  give 
the  defendant  three  months  to  remove  bis 
improvements,  when  a  writ  of  possession 
will  issue  in  favor  of  plaintiff,  without 
paying  the  $350. 

FREEMAN  and  McFIE,  JJ.,  concur. 

LEE,  J.,  being  of  counsel  in  tbe  case, 
took  no  part  in  tbe  decision. 


(7  N.  M.  5) 

HUNEKE  v.  DOLD. 
(Snpreme  Court  of  New  Mexico.  Jan.  8,  1893.) 
Judgment  Creditor  op  Administrator  —  Bill 

AGAINST   HEIR   OF  DkOBDBNT  TO  SUBJECT  LAND 

to  Payment  of  Jcdombnt — Necessary  Parties. 

1.  An  action  by  a  judgment  creditor  of  an 
administrator,  in  the  nature  of  a  creditor's  bill, 
will  not  lie  against  an  heir  of  the  intestate,  to 
subject  land  of  which  the  latter  died  seised  to 
the  payment  of  plaintiffs  judgment,  since  the 
statutes  relating  to  the  administration  of  es- 
tates, and  the  enforcement  of  the  payment  of 
claims  against  the  same,  afford  a  legal  remedy. 

2.  Where,  in  such  action,  plaintiff  seeks  to 
subject  to  the  payment  of  his  judgment  land, 
tbe  legal  title  to  which  was  in  a  third  person 
at  the  time  of  intestate's  death,  and  which  the 
administrator  fraudulently  caused  to  be  con- 
veyed to  defendant,  such  third  person  and  the 
administrator  are  necessary  parties. 

Appeal  from  district  court,  San  Miguel 
county;  James  O'Brien,  Judge. 

Action  by  Henry  Huneke  against  Mary 
Dold  to  subject  certain  land  to  the  pay- 
ment of  a  Judgment  against  tbe  adminis- 
trator of  defendant's  ancestors.  From 
an  order  granting  a  motion  to  quash  the 
process,  and  service  thereof,  and  dismiss 
the  proceedings,  plaintiff  appeals.  Modi- 
fied. 

The  other*  facts  fully  appear  In  the  fol- 
lowing statement  by  LEE,  J.: 
This  is  a  suit  in  equity  brought  by  a 
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Judgment  creditor  of  decedents'  adminis- 
trator against  one  of  their  heirs,  a  nonres- 
ident of  the  territory,  to  b abject  the  real 
estate  in  the  territory,  which  such  heir 
Inherited  from  the  decedents,  to  the  pay- 
ment of  their  (decedents')  debt.  The  hill 
of  complaint,  which  is  sworn  to,  is  in  the 
nature  of  a  creditor's  bill.  It  recites  that 
decedents,  at  the  time  of  their  death,  were 
indebted  to  complainant;  that  in  De- 
cember, 1884,  an  administrator  was  ap- 
pointed by  the  probate  court  of  San  Mig- 
uel county;  that  said  administrator  failed 
to  pay  complainant's  claim,  and  he  insti- 
tuted suit  against  him  in  tbedlstrict  court 
of  San  Miguel  county,  at  the  March  term, 
1887,  and  recovered  Judgment  for  the 
amount  of  said  claim,  with  Interest  and 
costs;  that  the  said  administrator  then 
promised  to  pay  the  said  judgment,  but 
failed  to  do  so,  and  in  November,  1887.  re- 
signed bis  trust  as  administrator,  and  an 
administrator  de  bonis  non  was  appoint- 
ed by  the  probate  court  to  succeed  him ; 
that  in  April,  189<),  the  said  Judgment  still 
remaining  unpaid,  complainant,  by  pro- 
ceedings of  scire  facias  in  the  district  court 
of  San  Miguel  county,  revived  the  same 
against  the  administrator  de' bonis  non, 
and  Judgment  was  then  and  there  ren- 
dered against  the  said  administrator  de 
bonis  non,  by  default,  for  the  amount  of 
said  Judgment;  that  on  April  28, 1890.com- 

ftlalnant  sued  out  an  execution  on  bis  said 
udgment,  and  placed  the  same  In  the 
bands  of  the  sheriff  of  San  Miguel  county, 
which,  after  being  duly  served  as  required 
by  law,  was  returned  nulla  bona;  and 
that  the  personal  estate  of  decedents  is 
wholly  exhausted,  leaving  said  Judgment 
still  in  force,  and  wholly  unpaid.  The  bill 
of  complaintfurtherreclte8  that  decedents, 
at  the  time  of  their  death,  were  lawfully 
seised,  In  fee  simple,  of  certain  specific  real 
estate  in  the  county  of  San  Miguel  and 
territory  of  New  Mexico,  and  gives  a  full 
and  complete  description  of  the  same; 
that  all  of  said  real  estate,  since  the  death 
of  decedents,  became,  by  descent,  the  prop- 
erty of  their  three  sole  heirs,— one  of  them 
the  defendant  to  this  bill;  that  prior  to 
the  bringing  of  the  present  action  the 
separate  interests  of  the  other  two  heirs 
In  all  of  said  real  estate  had  passed  by  in- 
voluntary alienation  into  the  hands  of 
innocent  purchasers,  and  beyond  the  reach 
of  decedents*  creditors;  and  that  the  in- 
terest of  the  defendant,  which  is  an  undi- 
vided one-third  part  of  all  said  real  estate, 
is  now  all  that  remains  In  the  hands  of 
said  heirs,  or  any  or  either  of  them,  to  be 
subjected  to  the  payment  of  complainant's 
Judgment.  The  bill  of  complaint  further 
recites  that  one  specific  piece  of  real  estate, 
which  is  also  fully  described,  was  by  one 
of  the  decedents,  prior  to  his  death,  sold 
and  disposed  of,  and  a  mortgage  upon  it 
taken  back  for  a  large  part  of  the  pur- 
chase money;  and  that  after  bis  death, 
the  mortgage  debt  still  remalningdue  and 
unpaid,  it  was  agreed  between  such  gran- 
tee and  mortgagor  in  said  mortgage, 
and  the  administrator,-to  take  a  convey- 
ance of  said  real  estate  in  satisfaction  of 
the  mortgage  debt,  and  that'tbe  said  ad- 
ministrator, in  pursuanco  of  such  agree- 
ment, and  contrary  to  law,  authorized 


and  directed  snch  reconveyance  to  be 
made  to  and  in  fiwor  of  the  defendant;  and 
that  such  real  estate  thereby  became,  and 
is  claimed  by  defendant  to  be,  her  sole 
and  separate  property,  and  she  refuses  to 
allow  the  same  to  be  applied  to  the  pay- 
ment of  complainant's  Judgment.  The 
bill  of  complaint  also  recites  that  a  lis 
pendens  was  duly  filed  in  the  probate 
court  of  San  Miguel  county,  as  required 
by  law,  against  ail  of  satd  real  estate. 
Then  follows  the  prayer  of  the  bill,  for  an 
accounting  of  the  amount  due  complain- 
ant under  said  Judgment;  the  establish- 
ment of  a  lien  against  all  real  estate  de- 
scended to  defendant,  and  particularly 
against  that  portion  fraudulently  con- 
veyed to  her  in  satisfaction  of  the  mort- 
gage debt  due  decedents'  administrator, 
to  the  full  amount  found  due  upon  such 
accounting;  and  that  defendant  be  de* 
creed  to  pay  the  full  amount  so  ascer- 
tained, and,  upon  her  falling  to  do  so,  her 
Interest  in  all  the  lands  and  premises  so 
descended,  or  so  much  thereof  as  may  be 
necessary,  be  sold  under  a  decree  of  the 
court  for  the  satisfaction  of  the  same. 
An  affidavit  showing  defendant  to  be  a 
nonresident  of  the  territory  was  filed 
with  the  bill  of  complaint,  and  upon  this 
the  clerk  published  the  usual  notice  to  the 
defendant  of  the  pendency  of  said  cause, 
and  service  upon  defendant  was  there- 
upon obtained  by  publication.  At  the 
term  of  court  to  which  said  process  was 
made  returnable,  defendant  appeared  by 
her  solicitors,  but  whether  generally  or 
specially  the  record  does  not  clearly  dis- 
close, and  moved  to  quash  the  process  and 
service  of  process,  and  dismiss  the  pro- 
ceeding, for  the  reason  that  the  court  had 
no  Jurisdiction  of  the  defendant  or  subject- 
matter;  that  the  complainant  had  no 
lien  upon  the  real  estate  of  the  defendant ; 
that  the  cause  of  action  set  up  in  said  bill 
was  a  personal  one,  and  no  personal  serv- 
ice of  process  had  been  made  on  defend- 
ant; and  that  a  court  of  equity  had  no 
Jurisdiction  to  grant  the  relief  prayed  tor 
in  the  bill  of  complaint.  This  motion, 
after  argument,  was  sustained  by  the 
court,  and  the  proceeding  dismissed,  and 
an  order  entered  to  that  effect.  Com- 
plainant thereupon  appealed  from  such 
order,  and  it  is  that  which  this  court  is 
now  asked  to  review. 

J.  D.  W.  Veeder,  for  appellant.  A.  A. 
Jones,  for  appellee. 

LEE,  J.,  (after  stating  the  facts.)  This 
court  has  held  that  the  equity  Jurisdiction 
conferred  upon  it  by  the  general  govern- 
ment Is  the  same  as  the  high  court  of 
chancery  of  England  possesses,  and  is  sub- 
ject to  neither  limitation  nor  restraint  by 
state  legislation.  "The  court  is  bound  to 
exercise  the  Jurisdiction,  if  the  bill,  accord- 
ing to  the  received  principles  of  equity, 
states  a  case  for  equity  relief.  The  ub- 
sence  of  a  complete  and  adequate  remedy 
at  law  Is  the  only  test  of  equity  Jurisdic- 
tion." Garcia  y  Perea  v.  Harela,(N.  M.)  27 
Pac.  Rep.  507.  The  power  applicable  to  this 
case  has  been  defined  by  the  supreme 
court  of  the  United  States  to  be  as  fol- 
lows: "The  rule  requiring  the  existence 
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ol  special  circumstances,  bringing  the  case 
under  some  recognized  head  of  equity  Ju- 
risdiction, should  not  only  be  Insisted  upon  , 
with  vigor,  whenever  the  property  sought 
to  be  reached  constitutes,  as  here,  assets 
of  a  deceased  debtor,  which  have  already 
been  subjected  to  administration  and  dis- 
tribution; but  some  satisfactory  excuse 
should  be  given  for  the  failure  of  the  cred- 
itor to  present  his  claim,  in  the  mode  pre- 
scribed by  law,  to  the  representative  of 
the  estate,  before  distribution."  "In  Eng- 
land, the  courts  of  chancery  took  Jurisdic- 
tion of  bills  against  executors  and  adminis- 
trators for  discovery  and  account  of  assets, 
and  to  reach  property  applicable  to  the 
payment  of  the  debts  of  deceased  persons, 
not  merely  from  their  general  authority 
over  trustees  and  trusts,  but  from  the  im- 
perfect and  defective  power  of  the  ecclesi- 
astical courts.  It  was  sufficient  that  a 
debt  existed  against  the  estate  of  a  dece- 
dent, and  that  there  was  property  which 
should  be  applied  to  its  payment,  to  Justi- 
fy the  interposition  of  the  court;  but, 
when  a  distribution  of  the  fund  bad  been 
made,  another  creditor  could  not  ask  for 
a  return  of  the  moneys  from  the  distribu- 
tees, or  for  a  proportional  part,  if  be  bad 
received  notice  of  the  original  proceedings, 
and  bad  been  guilty  of  lax  or  unreason- 
able neglect."   "In  this  country,  there  are 
special  courts  established  in  all  the  states, 
having  Jurisdiction  over  estates  of  deceased 
persons,  called    'probate   courts,*  'or- 
phans'  courts,'  or  'surrogate  courts,' 
possessing,  with  respect  to  personal  as- 
sets, nearly  all  the  powers  formerly  exer- 
cised by  the  court  of  chancery  and  the  ec- 
clesiastical courts  In  England.  They  are 
authorized  to  collect  the  assets  of  the  de- 
ceased ;  to  allow  claims;  to  direct  their 
payment,  and   the  distribution  or  the 
property  to  legatees  or  other  parties  enti- 
tled; and,  generally,  to  do  everything  es- 
sential to  the  final  settlement  of  the  affairs 
of  the  deceased,  and  the  claims  of  the  cred- 
itors against  his  estate. "  Public  Works  v. 
Columbia  College,  17  Wall. 521.  Unless  spe- 
cial reaHons  are  set  forth  in  the  bill,  cred- 
itors must  first  comply  with  all  the  require- 
ments of  the  statutes  for  the  collection  of 
their  claims,  and  exhaust  their  remedy  at 
law,  before  resorting  to  equity.  Sections 
2228  and  2229  of  the  Compiled  Laws  of  1881 
provide  as  follows :  "  2228. "  Whenever,  after 
inventory  and   appraisement  therein  as 
herein  provided,  it  shall  appear  that  the 
personal  estate  of  any  decedent  is  insuffi- 
cient to  discharge  the  Just  debts  allowed 
against  his  or  her  estate,  and  the  legacies 
charged  thereon,  resort  may  be  bad  to  the 
real  estate,  and  the  same  may  be  sold, 
mortgaged,  or  leased  by  the  executor  or 
administrator.  In  cases  where  power  to 
that  end  is  contained  in  the  will,  or  other- 
wise upon  the  order  of  the  court,  as  fol- 
lows, to  wit:  2229.  The  executor  or  ad- 
ministrator shall  present  to  the  district 
court  of  the  county  in  which  letters  testa- 
mentary or  administration  were  Issued,  bis 
petition,  setting  forth  the  amount  and 
value  of  the  personal  estate  according  to 
the  Inventory  and  appraisement  thereof, 
and,  if  sale  has  been  made  of  such  per- 
onal  estate,  the  amount  received  from 
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such  sale;  the  a  mount  of  debts  and  claims 
allowed  against,  the  estate,  and  the 
amount  still  existing  and  not  allowed,  so 
far  as  the  same  may  be  known;  the 
amount  of  legacies,  if  any,  for  the  pay- 
ment of  which  resort  must  be  had  to  the 
real  estate;  and  describing  particularly 
the  whole  of  the  real  estate  whereof  the 
decedent  died  seised,  or  in  or  to  which  he 
or  she,  at  the  time  of  bis  or  her  decease, 
had  any  interest,  claim,  or  right;  the  na- 
ture of  bis  or  her  claim,  right,  or  title;  the 
nature  and  value  of  the  several  parcels  of 
such  real  estate,  respectively ;  and,  if  the 
same  or  any  thereof  is  incumbered,  the 
nature  and  amount  of  such  incumbrance,, 
—and  pray  the  aid  of  the  court  in  the 
premises.  To  such  petition  the  widow  or 
husband  and  beir  at  law  of  such  decedent, 
and  the  devisees  of  such  real  estate,  If  the 
same  or  any  thereof  be  devised  in  the  will 
of  the  decedent,  and  the  guardians  of  such 
of  them  as  may  be  minors,  shall  be  made 
defendants." 

Real  estate  of  decedents,  in  this  territory, 
descends  to  the  beir;  and  whether  It 
could  or  could  not  be  reached  by  a  credit- 
or's bill,  under  the  rules  of  the  common 
law.  It  is  not  necessary  for  us  to  deter- 
mine. The  legislature  of  the  territory  has 
provided  In  the  foregoing  sections  that  it 
may  be  done,  and  the  mode  of  doing  it, 
and  the  means  that  shall  be  adopted  in 
its  enforcement.  It  was  clearly  in  the 
power  of  the  legislature  to  prescribe  the 
proceedings  by  which  courts  should  be 
governed  in  cases  of  that  kind,  and  it  has 
been  so  held  by  the  supreme  court  of  the 
United  States.  In  the  case  of  Hornbuckle 
v.  Toombs,  18  Wall.  656,  it  has  said  "that 
the  practice,  pleadingB,  and  forms  and 
modes  of  proceeding  of  the  territorial 
courts,  as  well  as  their  respective  Jurisdic- 
tion, subject,  as  before  said,  to  a  few  ex- 
press or  implied  conditions  in  tbe  organic 
act,  were  Intended  to  be  left  to  the  legisla- 
tive action  of  tbe  territorial  assemblies." 
The  act  does  not  circumscribe  or  limit  tbe 
power  of  tbe  court,  but  opens  up  a  rem- 
edy to  a  creditor,  by  which  he  may  be 
able  to  reach,  as  a  security  for  bis  debt, 
tbe  real  estate  of  his  deceased  debtor  in 
tbe  heirs,— a  remedy  which,  If  it  existed 
before,  was  of  doubtful  authority.  The 
act  requires  to  be  brought  before  thecourt 
all  tbe  parties  who  may  be  interested  in 
tbe  proceedings,  and  such  showlug  as  to 
the  condition  and  circumstances  of  the  es- 
tate, and  Its  administration,  as  will  en- 
able the  court  to  adjust  and  determine  the 
rights  of  all  parties  according  to  tbe  rules 
of  equity.  This  suit  was  not  brought  un- 
der the  provisions  of  tbe  above  act,  but 
under  the  general  rules  of  equity  by  which 
a  creditor's  bill  may  be  sustained.  A  cred- 
itor's bill,  In  American  practice,  is  a  pro- 
ceeding to  enforce  the  security  of  a  Judg- 
ment creditor  against  tbe  property  or  in- 
terest of  his  debtor.  The  action  proceeds 
upon  the  theory  that  tbe  Judgment  is  in 
the  nature  of  a  lien  such  as  may  be  en- 
forced in  equity,  or  by  means  of  which  a 
party  seeks  to  remove  a  fraudulent  con- 
veyance out  of  tbe  way  of  his  execution. 
The  lien  has  been  denned  by  the  supreme 
court  of  the  United  States  as  follows: 
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•The  filing  of  a  creditor's  bill,  and  the 
service  of  process,  creates  a  Hen  In  equity 
upon  the  effects  of  the  judgment  debtor. 
It  has  been  aptly  termed  'an  equitable 
levy/  "  Miller  v.  Sherry,  2  Wall.  248.  The 

Judgment  In  this  case,  as  set  forth  In  the 
>111,  Is  against  an  administrator.  Ad- 
ministrators are  not  Invested  with  title  to 
the  real  estate  of  their  Intestates.  Judg- 
ments against  them,  even  In  their  official 
capacities,  are  not  liens  on  real  estate. 
Sncb  Judgments  can  be  satisfied  out  of  the 
lands  of  the  deceased  only  In  the  same 
manner  In  which  satisfaction  of  other  de- 
mands may  be  procured, — by  an  applica- 
tion to  the  court  directing  the  administra- 
tor to  sell  real  estate.  On  this  application 
the  Judgment  Is  neither  entitled  to  be 
treated  as  a  Hen,  nor  as  conclusive  evi- 
dence of  tbe  debt.  Guided  by  these  consid- 
erations, the  court  of  chancery  will  pro- 
tect the  equitable  right  of  thirJ  persons 
against  the  legal  lien,  and  will  limit  that 
lien  to  the  actual  interest  which  the  Judg- 
ment debtor  had  In  the  estate  at  tbe  time 
tbe  Judgment  was  rendered.  Freem. 
Judgm.  §§  857,  858.  This  suit  is  not 
against  a  Judgment  debtor.  Therefore  the 
filing  of  the  bill  and  the  service  of  process 
would  not  create  a  lien  ogainst  the  prop- 
erty of  the  Judgment  debtor.  It  therefore 
lacks  the  essential  requirements  of  a  cred- 
itor's bill. 

It  is  charged  In  the  bill  that  tho  dece- 
dents, during  their  lifetime,  conveyed  cer- 
tain specific  parcels  of  real  estate  to  one 
M.  Romero,  in  part  payment  of  which  he 
gave  a  mortgage;  that,  after  the  death 
of  the  decedents,  Henry  Dold,  their  ad- 
ministrator, procured  a  deed,  In  settlement 
of  the  mortgage  from  M.  Romero,  to  tbe 
defendant;  that  tbe  conveyances  tben 
made  were  In  violation  of  tbe  rights  of  the 
complainant;  and  It  is  prayed  that  they  be 
set  aside,  and  the  lands  thus  conveyed  be 
decreed  subject  to  be  sold  to  pay  his  debts. 
Neither  Henry  Dold  nor  M.  Romero  are 
made  parties  to  the  suit.  In  Gaylords  v. 
Kelsbaw,  1  Wall.  81,  It  Is  held:  "In  a  bill 
to  set  aside  a  conveyance  as  made  with- 
out consideration,  and  in  fraud  of  credit- 
ors, the  alleged  fraudulent  -grantor  is  a 
necessary  defendant  in  the  bill."  Also,  In 
Miller  v.  Sherry,  2  Wall.  250,  where  there 
was  a  lis  pendens  set  up,  as  In  this  case, 
the  court  said :  H  There  la  another  reason 
why  the  bill  could  not  operate  us  a  con- 
structive notice.  Williams,  who  held  the 
legal  title,  was  not  a  party.  'We  appre- 
hend that,  to  affect  a  purchaser  pendente 
lite,  it  is  necessary  to  show  tbe  holder  of 
tbe  legal  title  was  impleaded  before  the 
purchase  which  Is  to  be  set  aside.'  "  Fur- 
ther on  the  court  says:  "  It  was  gross  ir- 
regularity to  take  a  decree  against  Miller 
without  Williams  being  before  tbe  court, 
and  if  the  attention  of  the  court  had 
been  called  to  the  subject  tbe  amended 
bill  mast  have  been  dismissed.  The  de- 
cree against  Miller,  as  to  the  premises  In 
controversy,  Is  a  legal  anomaly."  The 
case  as  made  by  the  bill  under  considera- 
tion is  open  to  the  same  objection.  M. 
Romero,  the  alleged  fraudulent  grantor, 
was  the  holder  of  the  legal  title  at  the 
time  of  the  death  of  Andres  Dold,  the 
original  debtor,  and  would  be  a  necessary 


party  In  a  proceeding  to  reach  the  real  es- 
tate conveyed  by  him  to  tbe  defendant; 
and  to  bring  the  case  within  the  require- 
ments of  a  creditor's  bill,  so  as  to  subject 
tbe  real  estate  of  the  decedent  debtor  to  be 
sold  to  pay  tbe  debts  of  the  estate,  it 
would  be  necessary  that  tbe  administra- 
tor of  the  estate  be  a  party  thereto,— as 
well,  also,  the  legal  heirs.  While  the 
courts  of  chancery  In  this  territory  hold 
supervisory  Jurisdiction  over  tbe  adminis- 
tration of  estates,  which  power  they  have 
derived  from  general  equity  Jurisdiction, 
yet  it  will  be  exercised  only  in  accordance 
with  the  requirements  and  provisions  of 
tbe  statutes,  when  they  are  plain,  ade- 
quate, and  sufficient.  Therefore,  in  a  bill 
by  a  creditor,  in  tho  nature  of  a  creditor's 
bill  to  sell  tbe  real  estate  of  a  deceased 
person,  it  is  necessary  to  set  forth  and 
comply  with  the  essential  requirements  of 
the  statute  for  tbe  sale  of  real  estate  by 
administrators  for  the  payment  of  debts 
of  the  estate.  Under  the  circumstances 
and  facts  as  set  forth  in  the  bill  of  com- 
plaint In  this  case,  this  court  Is  of  opinion 
that  tbe  bill  should  have  been  amended 
in  accordance  with  the  view  herein  ex- 
pressed. The  case  will  be  remanded  to 
the  court  below,  with  leave  to  the  plaintiff 
to  amend  his  bill  arenerally,  and,  if  be  falls 
to  do  so,  that  It  shall  be  dismissed  with- 
out prejudice. 

SEEDS,  FREEMAN,  and  McFIE,  JJ., 
concur. 


(8  Utah,  880) 

WOOD  v.  FOX  et  aU 
WHITNEY  v.  SAME 
(Supreme  Court  of  Utah.  Jan.  18,  1803.) 

Eqoitt— Enforcement  of  Trust— Laches— Wi»- 
.  mess — Transactions  with  Decedent. 

L  In  a  suit  brought  in  1888  to  enforce  a 
trust,  it  appeared  that  in  1872  plaintiff,  the 
owner  of  some  shares  of  mining  stock,  placed 
them  with  defendant's  decedent  for  sale;  that 
the  stock  was  sold,  and  part  of  the  proceeds  in- 
rested  in  real  estate,  the  title  to  which  was 
taken  by  decedent,  and  part  used  in  liquidating 
the  indebtedness  of  tbe  mining  company;  and 
that  the  decedent,  in  writing,  acknowledged 
that  plaintiff  was  entitled  to  an  interest  in  this 
real  estate  and  in  the  indebtedness.  The  evi- 
dence showed  that  the  decedent,  in  1880,  re- 
pudiated the  trust,  which  fact  was  known  to 

Slaintiff,  and  that  plaintiff  made  no  claim  on 
ecedent  for  his  interest  in  the  trust  property 
until  1888.  Held,  that  plaintiffs  right  of  re- 
covery was  barred  by  his  Inches  and  tbe  stat- 
ute of  limitations.    Miner,  J.,  dissenting. 

2.  In  a  suit  against  executors  to  enforce  a 
trust  against  the  estate  of  their  decedent,  tbe 
testimony  of  plaintiff  was  properly  excluded, 
under  Co  nip.  Laws  1888,  §  3877,  providing  that 
a  party  to  an  action  against  an  executor  is  not 
a  competent  witness  as  to  any  matter  occurring 
before  the  death  of  decedent,  equally  within 
tbe  knowledge  of  the  witness  and  decedent. 

Appeal  from  district  court,  Salt  Lake 
county;  T.  J.  Anderson,  Justice. 

Suits  by  William  H.  Wood  and  John  N. 
Whitney  against  Moylan  C.  Fox  and  an- 
other, as  executors,  to  enforce  a  trust 
against  theestate  of  their  decedent.  From 
a  Judgment  for  defendants,  plaintiffs  ap- 
peal. Affirmed. 

'Rehearing  pending. 
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J.  G.  Sutherland  and  Brown  ft  Hender- 
son, for  appellants.  Bennett,  Marshall  ft 
Bradley  and  W.  H.  Dickson,  for  respond- 
ents. 

BLACKBURN,  J.  This  salt  Is  brought 
to  enforce  a  trust,  and  claim  a  large 
amount  of  money,  of  many  thousand  dol- 
lars, due  the  plaintiff  from  the  estate  of 
said  decedent,— accumulations  from  the 
trust  property  while  in  the  hands  of  said 
decedent.  Judgment  for  defendants,  and 
plaintiff  appeals,  and  assigns  for  error 
that  the  evidence  does  not  support  the 
Judgment.   The  coroplaiut  fs  as  follows : 

"The  said  plaintiff  complains  of  the  de- 
fendants, and  alleges  that  the  deceased, 
Joab  Lawrence,  died  in  the  city  and  coun- 
ty of  Salt  Lake,  territory  of  Utah,  on  or 
about  the  28th  day  of  December,  18H8. 
That  he  died  testate,  leaving  a  will,  which 
has  sinee  been  probated  in  the  probate 
court  of  the  county  of  Salt  Lake,  and  that 
the  defendants,  Moylan  C.  Fox  and  Sarah 
M.  Lawrence,  have  been  appointed  execu- 
tor and  executrix  of  the  said  last  will  and 
testament  of  Joab  Lawrence,  and  have 
qualified  and  entered  upon  the  discharge 
of  their  duties  as  such  executors,  and  are 
now  tbe  acting  executors  of  Raid  estate. 
Plaintiff  further  alleges  that  on  or  about 
and  prior  to  the  7th  day  of  October,  1872, 
be  was  the  owner  of  250  shares  of  the  cap- 
ital stock  of  the  Eureka  Mining  Company 
of  Utah.  That  the  said  deceased.  Joab 
Lawrence,  was  the  owner  of  at  least  1.500 
shares  of  tbe  capital  stock  of  said  mining 
company.  That  prior  to  said  day  this 

Slaintlff  delivered  to  the  said  deceased, 
oab  La  wrence,  certificates  of  bis  stock, 
representing  260 sh a re*  of  said  stock,  stand- 
ing in  his  name  on  the  books  of  tbe  com- 

g any, —said  Eureka  Mining  Company  of 
tab;  said  certificates  being  Indorsed  in 
blank.  That  he  delivered  the  same  to  the 
deceased  to  be  disposed  of  with  the  stock 
of  the  said  deceased,  and  for  their  joint 
benefit.  That  the  said  deceased,  Joab 
Lawrence,  on  or  about  the  day  and  year 
aforesaid,  did  sell  and  'depose  of  the  said 
stock  of  his  own,  and  of  this  plaintiff,  to 
one  Eber  B.  Ward,  of  Detroit,  Mich.  That, 
as  a  part  of  the  consideration  for  said 
sale,  he  received  certain  real  propeity  sit- 
uate, lying,  and  being  in  the  city  of  De- 
troit, Mich.,  consisting  of  three  city  lots, 
and  a  building,  or  hotel  erected  thereon, 
commonly  known  and  designated  as  the 
'Mansion  House  Property.'  That  the 
said  deceased,  Joab  Lawrence,  procured 
the  deed  to  said  real  property  to  be  taken 
to  him,  (the said  Lawrence,)  indiridually, 
In  his  own  name.  That  the  same  has 
since  been  recorded,  and  that  the  said  de- 
ceased now  stands  the  owner  of  record  of 
the  title  to  said  Mansion  House  property. 
That  in  truth  the  consideration  for  the 
said  Mansion  House  property  was  the  sale 
of  the  said  shares  or  stock,  of  which  the 
said  plaintiff  was  a  part  owner.  That  the 
said  plaintiff  was  tbe  owner  of  one  eighth 
of  said  shares  of  stock  thus  traded  to  the 
said  Eber  B.  Ward.  That  tbe  said  sale 
and  exchange  was  really,  although  not 
appearing  of  record,  In  trust  for  this  plain- 
tiff, to  tbe  extent  of  one  eighth  interest, 
v.32P.no.l— 4 


and  the  said  deed,  although  absolute  on 
its  face,  was  in  truth  and  in  fact  secretly 
charged  with  a  trust  in  favor  of  this  plain 
tiff,  to  tbe  extent  of  his  one  eighth  Interest 
therein;  be  having  furnished  purchase 
money  to  that  amount  for  tbe  purchase 
of  tbesald  Mansion  House  property.  That 
the  said  Lawrence,  deceased,  also  received 
for  the  said  shares  of  stock  large  amounts 
of  other  property,— amongother  things,  a 
large  amount  of  cash  in  hand,  a  part  of 
which  was  Invested  in  taking  up  an  in- 
debtedness against  the  said  Eureka  Min- 
ing Company,  which  was  a  corporation 
existing  and  doing  business  under  and  by 
virtue  of  the  laws  of  the  territory  of  Utah. 
Tbat  the  said  amount  of  cash  thus  used 
was  f 23,587.50,  so  that,  of  the  said  pro- 
ceeds of  tbe  said  sale  of  stock,  the  said 
La  wrence  received  theamountof  $23,687.50 
in  the  form  of  an  indebtedness  against  the 
said  company,  one  eighth  of  which  be- 
longed to,  and  was  the  property  of,  this 
plaintiff.  Tbat  in  recognition  of  tbe  said 
trust  in  favor  of  this  plaintiff  in  the  said 
Mansion  House  property,  and  of  the  said 
$23,587.50.  the  said  Joab  Lawrence  exe- 
cuted and  delivered  to  this  plalutiff  on  the 
9th  day  of  November,  1872,  the  following 
declaration  of  trust,  to  wit:  'Salt  Lake 
City,  Nov.  9,  1872.  William  H.  Wood: 
This  is  to  certify  that  you  a  re 'en  titled  to 
one  eighth  Interest  In  the  real  estate,  min- 
ing and  rolling-mill  stocks, and  in  the 9 23,- 
587.60  of  which  the  Eureka  Mining  Com- 
pany of  Utah  are  indebted  to  me,  of  the 
property  acquired  by  me  of  E.  B.  Ward,  of 
Detroit,  Michigan,  October  7th,  less  the 
farm  of  160  acres,  which  was  given  to  A. 
A.  Griffith.  I  have  received  of  you  twenty 
shares  of  Eureka  stock,  your  one  eighth 
of  the  160  shares,  which  was  given  to 
Messrs.  Griffith  ft  Mayhue.  Joab  Law- 
rence.' Plaintiff  further  alleges  that  after- 
wards said  Eureka  Mining  Company  of 
Utah  executed  a  certain  mortgage  to  se- 
cure the  said  indebtedness,  viz.  the  f  23,- 
687.60.  and  also  other  $20,000.  the  total 
amount  of  said  mortgage  being  $43,587.60, 
to  one  Theodore  F.  Tracey,  trustee;  tho 
said  Tracey  holding  the  said  mortgage, 
and  the  promissory  note  connected  there- 
with, as  trustee  .tor  tbe  said  Joab  Law- 
rence. That  the  note  was  dated  Septem- 
ber 15, 1872,  and  the  said  mortgage  the  9th 
day  of  November,  1872.  Plaintiff  further 
shows  that  the  other  said  $20,000,  which 
tbe  said  mortgage  was  given  to  secure, 
was  for  $20,000,  voted  by  the  directors  of 
the  Eureka  Mining  Company  for  services 
to  tbe  said  Lawrence,  deceased,  to  one 
John  N.  Whitney,  and  to  this  plaintiff. 
That  the  amount  thus  voted  was  to  Joab 
Lawrence,  $0,009,  to  J.  N.  Whitney.  $5,500, 
and  to  plaintiff,  W.  H.  Wood,  $5,500,  who 
had  been  a  director  and  secretary  of  said 
company,  and  having  rendered  it  services 
for  which  the  said  money  was  voted. 
That  the  said,  three  items  of  salary  ac- 
count, amounting  to  $20,000,  and  the  other, 
$23,587.50,  constituted  the  consideration 
and  face  of  the  said  mortgage,  or  $43,587.- 
50.  That  tbe  said  account  was  never  paid 
by  the  said  company,  in  money,  to  this 
plaintiff,  but  was  included  in  tbe  said 
mortgage  to  Theodore  F.  Tracey.  That 
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the  said  mortgage  was  afterwards,  and 
prior  to  the  26th  day  of  August.  1874,  as- 
signed by  said  Theodore  F.  Tracey  to  the 
said  deceased,  Joab  Lawrence,  who  re- 
ceived the  same  in  trust  for  plaintiff  to  the 
extent  of  his  interest  therein,  to  wit,  for 
one  eighth  of  $43,587.50,  and  for  the  said 
$5,500.  Plaintiff  further  alleges  that  on 
the  day  and  year  last  mentioned  the  said 
deceased,  Joab  Lawrence,  took  proceed- 
ings to  foreclose  the  said  mortgage  in  the 
first  district  court  of  Utah  territory,  where 
the  property  upon  which  the  said  mort- 
gage was  a  lien  was  situate,  and  such  pro- 
ceedings were  had  In  said  cause.  That  on 
the  27tb  day  of  July,  1876,  a  decree  was 
duly  made  and  entered,  foreclosing  the 
equity  and  redemption  of  the  said  mining 
property  and  said  premises,  and  decreeing 
a  sale  thereof.  That  thereafter,  in  pursu- 
ance of  the  said  foreclosure  and  decree,  the 
said  property  and  premises  were  sold  on 
the  »th  day  of  September,  1876,  and  con- 
veyed to  the  said  .loab  Lawrence,  de- 
ceased, individually,  by  deed  dated  the 
18th  day  of  March,  1877,  aud  recorded  in 
the  office  of  the  county  recorder  of  Juab 
county,  Ctah,  on  the  27th  day  of  March, 
1877,  Book  C.  That  thereafter  such  nego- 
tiations were  had  that  all  the  right,  title, 
and  interest  which  the  said  deceased,  Joab 
Lawrence,  had  acquired  by  reason  of  such 
decree  of  foreclosure  and  sale  therein,  and 
as  a  beneficial  owner  in  said  trust  deed, 
was  conveyed  by  the  said  deceased  to  the 
Eureka  Hili  Mining  Company,  a  corpora- 
tion organized  and  doing  business  under 
and  by  virtue  of  the  laws  of  the  territory 
of  Utah.  That  such  conveyance  was  by 
deed  dated  the  14tb  day  of  March,  1877, 
and  recorded  in  the  office  of  the  county  re- 
corder of  Juab  county,  Utah,  on  the  27th 
day  of  March,  1877,  in  Book  C,  and  that 
the  consideration  for  the  transaction  was 
three  tenths  of  the  entire  capital  stock  of 
said  Eureka  Hill  Mining  Company,  to  wit, 
3.000  shares  of  the  capital  stock  of  said  com- 
pany;  its  entire  capital  stock  being  10.000 
shares,  of  the  par  value  of  $100  each.  That 
said  8,000  shares  were  issued  by  the  said 
company  to  the  said  deceased  in  com- 
promise and  consideration  of  the  convey- 
ance to  it  of  all  the  rights  acquired  by  the 
said  decreased  under  and  by  virtue  of  the 
said  mortgage  of  $43,587.50.  That  through 
all  these  transactions  the  said  deceased 
was  acting,  not  only  in  his  own  behalf, 
but  also  In  behalf  and  for  the  use  of  this 
plaintiff,  to  the  extent  of  the  interest  of 
this  plaintiff  in  and  to  the  said  mortgage, 
which  was  the  amount  of  one  eighth  of 
the  said  $43,587.50,  and  the  amount  of  said 
salary,  $5,500,  making  a  total  of  $8,198.43; 
and  the  said  Lawrence,  deceased,  held  the 
certificate  as  trustae  for  the  said  plaintiff 
to  the  extent  of  said  interest,  amounting 
to  564  and  216-1000  shares.  Plaintiff  fur- 
ther alleges  that  he  is  informed  and  be- 
lieves that  the  said  Eureka  Hill  Mining 
Company  has  from  time  to  time  declared 
dividends  upon  its  capital  stock.  That 
the  dividends  declared  since  the  said  Law- 
rence received  the  said  shares  of  stock 
aforesaid,  and  prior  tn  his  decease,  amount- 
ed to  $94  per  share.  That  the  same  have 
been  declared  on  the  following  dates,  to 
wit: 


1879— August  2  .............  $1  OOpershare 

September  15   1  00  " 

October  15   1  00  " 

1882—  February  23    3  00 

October  11   2  00 

1883—  March  17    2  00  " 

June  4   2  00 

July  17   2  00 

August  1    2  00 

August  25    2  00  " 

August  22    2  00 

November  1    2  00  " 

December  5   2  00  " 

1884—  January  8   2  00 

February  1    2  00  " 

March  1   2  00 

June  5  1   2  00.  " 

September  24    2  00 

November  12    2  00  " 

December  10    2  00  - 

1885—  January  6   5  00 

February  3   5  00 

April  6   2  00 

June  1    2  00 

September  7   2  00 

1886—  February  16   4  00 

September  5    2  00  " 

December  6    2  00  " 

1887—  February  7    3  00 

April  4    2  00  " 

July  6    2  00  " 

September  5    2  00 

October  6   200 

November  7    2  00 

December  5    2  .00 

1888—  January  2    2  00  " 

February  6    5  00  " 

March  5   2  00 

May  7    2  00 

August  6    4  00  44 

September  3   200  44 

Total   dividends  de- 
clared  $94  00 

"That  plaintiff  further  alleges,  on  In- 
formation and  belief,  that  the  said  Law- 
rence, deceased,  received  the  said  dividends 
that  wero  declared  prior  to  the  1st  day  of 
April,  1888,  and  that  he  had  right  to,  and 
his  executors  now  claim,  the  remainder 
of  the  said  dividends.  That  they  are  now 
in  the  bands  of  the  said  company,  and 
have  not  yet  been  paid  over  to  the  said 
deceased,  or  to  his  executors.  Plaintiff 
further  alleges  that  the.  said  Eureka  Hill 
Mining  Company  is  very  prosperous,  is 
doing  a  large  business,  has  a  large 
amount  of  property,  and  that  the  shares 
are  very  valuable,  to  wit,  of  the  value  of 
at  least  $100  per  share,  and  that  the  said 
company  are  now  so  conducting  the  busi- 
ness that  dividends  will  be  continually  ac- 
cruing, and  will  be  declared  in  the  future. 
Plaintiff  further  alleges  that  there  never 
has  been  any  accounting,  settlement,  or 
examination  of  the  affairs  of  the  trustee- 
ship between  said  deceased,  Joab  Law- 
rence, and  this  plaintiff,  prior  to  his  de- 
cease. That  the  said  plaintiff  had  never 
demanded  a  settlement  of  the  said  trus- 
teeship until  the  spring  of  1888.  That  be 
then  demanded  a  settlement  of  the  said 
trust  matters,  which  was  denied,  and  suit 
brought  to  enforce  the  same  in  the  su- 
preme court  of  the  city  and  county  of  New 
York.  That  suid  suit  was  undetermined 
at  the  time  of  the  death  of  the  said  Law- 
rence, and  abated  by  .his  death.  Plaintiff 
further  shows  that  he  did  not  for  many 
years  know  of  the  value  and  business  done 
by  the  Eureka  Hill  Mining  Company,  or 
the  amount  of  dividends  that  had  been 
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declared  by  them,  and  It  was  only  recent- 
ly that  lie  heard  that  tbey  were  declaring 
large  dividends,  and  then,  at  bis  first  op- 
portunity, he  demanded  a  settlement 
thereof.  Plaintiff  further  shows  that  the 
said  deceased,  up  to  the  time  of  his  death, 
received  all  the  rents,  issues,  and  profits 
of  the  said  real  estate  situate  in  the  city 
of  Detroit,  Mich.,  and  that  the  amount 
thereof  is  unknown  to  this  plaintiff.  That 
the  title  to  the  said  real  estate  at  the  time 
of  his  said  decease  stood  in  the  name  of 
the  said  Lawrence;  and  plaintiff  is  fear- 
ful, unless  restrained  by  this  court,  that 
the  said  executors  may  dispose  of  the  said 
real  estate,  and  of  the  said  shares  of  stock. 
Plaintiff  further  shows  that  the  said  de- 
fendants, tbo  executors  of  the  estate  of 
said  Lawrence,  deceased,  deny  that  the 
said  land  and  the  said  shares  of  stock  are, 
or  ever  were,  held  in  trust  by  the  said  de- 
ceased, in  whole  or  in  part,  for  this  plain- 
tiff, and  have  caused  the  same  to  he  inven- 
toried as  the  property  of  the  said  deceased, 
and  threaten  to  settle  the  said  estate,  and 
divide  and  distribute  the  said  property,  in 
violation  of  the  said  rights  of  this  plain- 
tiff, as  if  the  whole  thereof  belonged  to 
the  said  Lawrence,  deceased, and  as  if  this 
plaintiff  had  no  interest  therein.  That  on 
or  about  the  10th  day  of  September,  1889, 
this  plaintiff  presented  his  claim,  in  writ- 
ing, to  the  said  executors.  That  on  or 
about  the  10th  day  of  September,  1889,  the 
said  executors  rejected  the  said  claim. 
Wherefore,  this  plaintiff  demands  judg- 
ment: (1)  That  this  plaintiff  be  decreed 
to  be  the  equitable  owner,  and  entitled  to. 
one  eighth  {%)  of  the  said  Mansion  House 
property,  in  Detroit,  Mich.,  and  to  the 
rents,  issues,  and  profits  thereof,  and  to 
the  564  and  216-1000  shares  of  the  said 
3,000  or  the  Eureka  Hill  Mining  Company 
stock,  and  to  all  the  dividends  that  have 
heretofore  been  declared  thereon.  (2) 
That  the  said  executors  he  required  to  ac- 
count to  this  plaintiff  for  all  the  rents, 
issues,  and  profits  received,  by  the  said  de- 
ceased upon  tbesuid  Mansion  House  prop- 
erty, since  the  suid  7th  day  of  October, 
1872,  and  for  all  the  dividends  received  by 
the  said  deceased,  Joab  Lawrence,  on  the 
said  564  and  216-1000  shares  of  stock  of  the 
Eureka  Hill  Mining  Company,  asd  the  in- 
terest thereon.  (3)  That  the  said  execu- 
tors be  required  to  convey  to  this  plaintiff, 
by  good  and  sufficient  deed,  one  eighth 
undivided  Interest  in  the  said  Mansion 
House  property,  in  the  city  of  Detroit, 
Mich.  (4)  That  the  said  executors  be  re- 
quired to  assign  to  this  plaintiff,  of  the  said 
shares  of  stock  of  the  Eureka  Hill  Mining 
Company,  the  amount  belonging  to  him. 
In  pursuance  of  the  said  trust,  to  wit,  564 
and  216-1000  shares.  (5)  That  a  receiver  be 
appointed  of  the  entire  amount  of  the  said 
shares  of  stock  held  in  trust,  in  part  for 
this  plaintiff,  by  the  said  deceased,  Joab 
Lawrence,  to  wit,  the  said  3,000  shares  of 
stock,  to  receive  the  dividends  thereon, 
and  to  bold  tbe  same  for  the  satisfaction 
of  any  decree  that  this  plaintiff  may  be 
decreed  to  be  entitled  to  recover;  and  that 
tbe  said  receiver  may  be  also  authorized 
to  receive  the  rents,  issues,  and  profits  of 
the  said  Mansion  House  property,  in  the 
city  of  Detroit.   (6)  That  during  the  pend- 


ency of  this  action  the  defendants,  the  said 
executors,  their  agents,  servants,  and  em- 
ployes, may  be  enjoined  and  restrained 
from  selling  or  deposing  of,  or  parting  or 
interfering  with,  the  said  real  property  or 
the  said  personal  property,  the  shares  of 
stock  In  the  said  Eureka  Hill  Mining  Com- 
pany, until  otherwise  ordered  and  direct- 
ed by  this  court.  (7)  That  the  plaintiff 
have  such  othsr  and  further  relief  as  this 
court  may  deem  just,  together  with  tbe 
costs  of  this  action. " 
•  Tbe  answer  is  a  substantial  denial,  and  a 
plea  of  tbo  statute  of  limitations  and  the 
statute  of  Michigan  as  to  tbe  Detroit 
property. 

It  is  seen  by  an  examination  of  tbe  com- 
plaint that  in  March,  1877,  the  3,000  shares 
of  the  Eureka  Hill  Mining  Company  were 
received  by  the  decedent,  and  tbe  other 
property  claimed  to  be  held  in  trust  be- 
fore tbat  time,  and  the  plaintiff  made  no 
claim  to  the  decedent  of  any  Interest  In  the 
shares  of  stock,  or  in  the  real  estate  in 
Michigan,  until  in  tbe  year  1888,  and  not 
until  after  tbe  decedent  had  become  an 
imbecile,  and  wholly  incapable  of  doing 
any  business,  as  is  fully  shown  by  the  evi- 
dence in  the  case.  And  no  sufficient  reason 
is  given  why  the  plaintiff  slept  In  his  rights 
all  this  time,  and  madeno  claim  to  tbe  de- 
cedent for  his  interest  either  in  tbe  Detroit 
property  or  the  raining  stock.  It  is  no  ex- 
cuse for  his  neglect  to  say  that  he  did  not 
know  that  dividends  were  being  paid  on 
such  stock,  and  tbat  Is  tbe  only  excuse  be 
gives  for  not  demanding  bis  share  of  tbe 
Detroit  property,  and  his  share  of  the 
mining  stock.  He  could  have  found  out 
by  inquiry,  and  he  says  he  did  not  make 
any.  He  could  have  had  his  share  of  the 
stock  set  off  to  him,  if  he  was  entitled  to 
any,  and  his  interest  in  the  Detroit  prop- 
erty deeded  to  him,  If,  indeed,  he  had  any 
interest.  This  has  the  appearance  of  be- 
ing a  very  stale  claim.  It  Is  a  principle  of 
courts  of  equity  that  every  case  is  to  be 
decided  on  its  own  merits,  and  is  a  direct 
challenge  to  the  conscience  of  the  chancel- 
lor, and  precedent  and  authority  are  only 
valuable  toeducatethe  chancellor  In  what 
are  tbe  true  principles  of  equity  jurispru- 
dence, and  what  rules  and  doctrines  should 
govern  the  conscience  of  the  chancellor. 
His  decision  should  not  be  governed  by 
his  own  private  notions  of  right  and 
wrong,  but  by  the  principles  of  justice 
formulated  and  declared  by  a  long  line  of 
decisions  of  courts  of  chancery.  It  is  a 
well-settled  principle  of  equity  jurispru- 
dence that  courts  of  equity  will  not  en- 
force stale  claims. 

This  suit  is  based  upon  a  declaration  of 
trust,  as  follows:  "Salt  Lake  City,  Nov. 
9,  1872.  William  H.  Wood:  This  is  to 
certify  tbat  you  are  entitled  to  one  eighth 
interest  in  the  real  estate, mining  and  roll- 
ing-mill stocks,  and  In  the  $23,587.50  of 
which  tbe  Eureka  MinlngCompany  of  Utah 
are  indebted  to  me,  of  the  property  acquired 
by  me  of  E.  D.  Ward,  of  Detroit,  Michi- 
gan, October  7tb,  less  the  farm  of  160 
acres,  which  was  given  to  A.  A.  Griffith. 
1  have  received  of  you  twenty  shares  of 
Eureka  stock,  your  one  eighth  of  the  160 
shares,  which  was  given  to  Messrs.  Grif- 
fith &  May  hue.   Joab  Lawrence." 
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The  Important  facta  are  88  follows:  In 
1872  Wood  and  Whitney  each  owned  260 
shares  of  stock  in  ttaw  Eureka  Mining  Cora- 
pauy,  which  they  placed  in  the  hands  of 
the  decedent  to  be  sold.  He  went  to 
Michigan,  aod  sold  the  stock  along  with 
1,000  of  his  own,  to  one  E.  B.  Ward,  and 
received  for  the  stock  a  good  deal  of  mon- 
ey, and  the  Mansion  House  property  in 
Detroit.  He  took  the  deed  to  the  Detroit 
property  in  his  own  name,  and  this  title  is 
still  In  bis  heirs.  The  money  he  brooght 
home  to  Salt  Lake,  and  $2,000  he  divided 
with  Whitney  and  the  plaintiff,  and  with 
$ 23,587.50  he  paid  off  debts  of  the  Eureka 
Mining  Company,-  with  the  consent  of  the 
plaintiff  and  Whitney,  and  took  a  mort- 
gage or  trout  deed  for  the  same,  and  for 
920,000  additional  be  claimed  to  have  ad- 
vanced to  the  company.  Afterwards  the 
mortgage  was  foreclosed,  and  the  prop- 
erty of  the  company  sold  to  pay  the  debt; 
and  the  decedent  became  tbe  purchaser, 
and  acquired  the  title  to  tbe  property  of 
the  company.  Afterwards  a  new  com- 
pany, the  Eureka  Hill  Mining  Company, 
was  organized,  and  the  decedent  deeded 
to  It  tbe  property,  and  received  therefor 
3,000  shares  of  the  new  company,  except- 
ing a  mill  which  he  afterwards  sold.  This 
transaction  was  completed  In  the  spring 
of  1877.  Tbe  decedent  afterwards  sold  tbe 
mill,  and  in  the  year  1879  commenced  re- 
ceiving dividends  on  the  stock,  and  con- 
tinued to  receive  the.same  up  to  bis  death, 
until  be  had  received  a  la rge  amount  of 
money.  The  sale  of  the  mill  and  the  re- 
ceipt of  dividends  were  known  to  plaintiff. 
After  1877  the  plaintiff  had  frequent  meet- 
ings with  the  decedent,  and  made  no 
claim  on  bim  for  his  interest  in  the  trust 
property  until  In  the  fall  of  1888.  In  1886 
the  decedent's  health  began  to  fall,  and  it 
continued  to  grow  worse  until,  in  1888,  he 
had  become  entirely  imbecile.  After  the 
trade  with  Ward,  he  (Ward)  claimed  he 
bad  been  badly  swindled,  and  commenced 
suits  against  Lawrence.  Whitney,  and 
Wood,  the  plaintiff,  for  swiudllng  him. 
These  suits  were  managed  by  Lawrence, 
and  the  expenses  thereof  paid  by  bim, 
amounting  to  somewhere  in  the  neigh- 
borhood of  120.000.  There  Is  no  evidence 
that  Lawrence,  after  1877,  acknowledged 
the  existence  of  any  trust  funds  In  his 
hands  belonging  to  the  plaintiff.  On  the 
contrary,  he  acted  in  every  particular  as 
If  be  was  tbe  sole  and  only  owner  of  tbe 
8,000  shares  of  the  Eureka  Hill  Mining 
Company,  and  the  property  in  Detroit.  It 
appears,  also,  that  as  early  as  1876  La w- 
rence  had  repudiated  the  trust,  and  the 
plaintiff  knew  of  it;  for  on  July  18, 1876. 
among  other  things,  he  said,  in  a  letter  to 
Whitney:  "July  18, '76.  •  •  •  Howare 
things  in  Utah,  and  does  Lawrence  and 
you  get  along?  You  know  you  and  my- 
self have  about  $17,000  of  our  money  in 
the  mortgage,  besides  our  portion  of  the 
Detroit  real  estate,  and,  if  necessary,  have 
some  money  left  to  present  my  claim  in 
court  for  a  fair  and  honest  judgment.  It 
seems  we  should  commence  and  claim  our 
rights  very  soon  by  a  suit,  if  In  no  other 
way.  All  I  wish  is  what  is  Justly  due  me. 
Yours,  very  truly,  Win.  H.  Wood."  Also, 
on  March  1, 1880,  the  plaintiff  wrote  Whit- 


ney, among  others:  "What  course  is  best 
to  take  with  Lawrence,  to  bring  him  to  a 
settlement?  Will  the  law  work,  this  late 
day?  *  *  *  I  think  something  should 
be  done,  and  done  promptly  and  fearless- 
ly, and  a  full  exposure  made,  if  necessary. 
•  *  •  No  other  way  but  to  take  the  bull 
by  the  horns.  I  fear  him  not.  I  closed  in 
one  to-day,  and  he  gave  down  bis  milk, 
and  came  to  time.  Yours,  in  haste,  Wm. 
H.  Wood."  These  letters  clearly  show 
that  Lawrence  had  repudiated  tbe  trust 
prior  to  that  time,  and  the  plaintiff  knew 
it.  In  1877  all  the  trust  had  been  performed, 
and  nothing  remained  to  be  done  but  di- 
vide tbe  proceeds;  and  the  plaintiff,  know- 
ing all  the  facts,  made  no  claim  on  Law- 
rence for  his  share  until  1888,  after  he  had 
become  imbecile,  and  entirely  incapable  of 
doing  business.  Another  fact  Is  that  tbe 
declaration  of  trust  was  not  In  the  hands 
of  the  plaintiff,  but  was  found  among  the 
papers  of  Lawrence  after  his  death,  and 
no  explanation  Is  made  why  the  declara- 
tion of  trust  was  not  In  the  hands  of  plain- 
tiff: for  by  its  very  terms  it  is  his  proper- 
ty, if  it  is  still  in  force.  This  would  seem  to 
point  to  an  abandonment  or  a  settlement 
and  end  of  tbe  trust  relation.  We  think 
theevldenceclearly  supports  thejndgment. 
It  is  unaccountable  tba  t  tbe  plaintiff  would 
have  slept  in  bis  rights,  where  so  many 
thousand  dollars  were  involved,  ffoin  1877 
to  1888,  und  until  tbe  trustee  had  become 
imbecile,  without  making  any  demand,  or 
claim  of  any  kind,  of  or  against  the  al- 
leged trustee,  when  he  was  aware  in  1880 
that  tbe  trustee  practically  denied  the 
trust, considering  the  further  fact  that  the 
trustee  was  financially  able  to  respond  to 
any  Just  claim  the  plaintiff  had  against 
him.  In  equity  a  long  lapse  of  time  de- 
stroys remedies  for  rights,  when  no  ex- 
planation Is  made  for  the  neglect  to  at- 
tempt their  enforcement.  I  think,  also, 
that  the  evidence  clearly  shows  that 
Lawrence  had  repudiated  the  trust  as 
early  as  1880,  and  the  plaintiff  knew  of  it. 
I  refer  to  plaintiff's  letter  to  Whitney  dat- 
ed March  1,  1880.  The  law  is  that  tbe 
statute  of  limitations  begins  to  run  against 
a  claim  growing  out  of  a  trust  from  the 
time  the  trustee  repudiates  the  trust  and 
the  cestui  que  trust  has  notice.  These 
views  are  fully  sustained  by  the  following 
authorities:  Prevost  v.  Gratx,  6  Wheat. 
504;  Lansdale  v.  Smith,  106  U.S. 391.1  Sup. 
Ct.  Rep.  350;  Hammond  v.  Hopklns.143  U. 
S.  273,  12  Sup.  Ct.  Rep.  418;  Philippl  v. 
Philippe,  115  D.  S.  157,  5  Sup.  Ct.  Rep.  1181. 
If  It  be  true,  therefore,  that  Lawrence  de- 
nied the  obligation  of  the  trust,  and  the 
plaintiff  had  notice,  the  statute  of  limita- 
tions of  the  territory  of  Utah  bars  this 
suit.  2  Com  p.  Laws  1888,  §  8150.  As  to  the 
claim  of  interest  in  tho  personal  property, 
and  in  tbe  real  estate  in  Detroit,  and  the 
rents  and  issues  and  profits  thereof.  Id. 
§  3132.  So,  If  I  have  construed  the  evidence 
rightly,  thissult  is  barred  both  on  account 
of  the  laches  of  the  plaintiff  and  the  stat- 
ute of  limitations. 

As  the  evidence  in  the  record  very  clear- 
ly supports  the  decree  it  is  not  necessary 
to  consider  the  errors  assigned  as  to  the 
finding  of  facts.  But  there  is  another  er- 
ror assigned  that  should  be  passed  upon. 
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The  plaintiff  offered  himself  as  a  witness, 
and  the  trial  courtexcluded  his  testimony, 
as  to  all  matters  equally  within  bis  knowl- 
edge and  that  of  the  decedent.  This  is 
claimed  to  be  error.  We  think  not.  This 
testimony  comes  clearly  within  the  terms 
of  the  statute.  It  Is  not  only  a  claim' 
against  an  estate,  but  one  for  many  thou- 
sand dollars,  and  I  think  the  trial  court 
held  rightly  on  that  point. 

Considering  the  staleness  of  the  claim ; 
the  fact  that  the  claim  had  not  been 
pressed  for  more  than  11  years;  that  the 
decedent  practically  denied  the  trust,  and 
which  the  plaintiff  knew  as  early  as  1880, 
and  from  that  time  the  statute  of  limita- 
tions began  to  run, — the  Judgment  must 
be  affirmed. 

The  foregoing  opinon  is  applicable  to 
the  case  of  John  N.  Whitney  against  the 
same  defendants.  Therefore  the  judgment 
in  that  case  is  affirmed. 

ZANE,  C.  J.,  concurs. 

MINER,  J.,  (dissenting.)  I  cannot  con- 
cur with  my  brethren.  Iu  my  opinion, 
there  is  no  testimony  fonnd  in  the  record 
of  either  case  tending  to  show  that  Law- 
rence had  repudiated  the  trust,  or  that 
Wood  or  Whitney  had  any  notice  of  such 
repudiation.  To  my  mind,  the  testimony 
leads  to  a  contrary  conclusion.  Nor  had 
the  statute  of  limitations  run  against 
either  claim  at  the  time  of  the  commence- 
ment of  these  actions. 


(3  Idaho  [Haab.]  438) 
CRONIN  et  al.  v.  BEAR  CREEK  GOLD- 
MIN.  CO. 

(Supreme  Court  of  Idaho.  Dec.  15,  1892.) 
Appeal  Bonds— Uncertainty. 
Where  two  appeals  are  taken,— one  from 
a  judgment,  and  the  other  from  an  order  deny- 
ing a  new  trial,— an  undertaking,  promising,  in 
consideration  "of  such  appeal,"  to  pay  all  dam- 
ages and  costs  which  may  be  awarded  against 
appellant  "on  the  appeal,  not  specifying  which 
one,  is  void  for  uncertainty  as  to  both  appeals, 
and  both  will  be  dismissed.  Eddy  v.  Van  Ness, 
(Idaho,)  6  Pac  Rep.  115,  followed. 

Appeal  from  district  court,  Elmore  coun- 
ty; C.  O.  Stocks!  ager,  Judge. 

Action  by  Michael  Cronin,  Thomas  Fin- 
negan,  and  Jacob  Reeser  against  the  Bear 
Creek  Gold-Mining  Company  to  determine 
ad  verse  claims  to  mining  property.  From 
a  judgment  in  defendant's  favor,  and  from 
an  order  denying  a  new  trial,  plaintiffs  ap- 
peal.  Appeal  dismissed. 

Wyman  &  Wyman,  for  appellants.  R. 
Z.  Johnson  &  Sons,  for  respondent. 

MORGAN,  J.  This  action  was  brought 
In  the  district  court  of  Elmore  county,  by 
plaintiffs  against  defendant,  upon  an  ad- 
verse claim  to  mining  property.  The 
cause  was  tried  before  the  court  without 
a  jury  November  4, 1891.  and  a  judgment 
of  nousnit  and  for  costs  was  rendered  on 
the  above  date.  Motion  for  new  trial, 
having  been  made,  was  beard  before  the 
judge  of  said  court,  at  chambers,  on  the 
7th  day  of  October,  1892,  and  overruled  on 


said  date,  as  appears  by  the  record.  On 
October  21,  1892,  plaintiffs  gave  notice  of 
appeal  both  from  the  judgment  and  from 
the  order  overruling  motion  for  new  trial. 
Undertaking  on  said  appeal  was  duly  filed, 
in  the  following  form:  [Title  or  court  and 
cause.]  "Whereas,  the  plaintiffs  In  the 
above-entitled  action  are  about  to  appeal 
to  the  supreme  court  of  the  state  of  Idaho, 
from  a  judgment  rendered  against  them  in 
the  above-entitled  court  on  the  4th  day  of 
November,  1891, and  in  favor  of  the  defend- 
ant, for  the  sum  of  eitrhty  and  25/100  dol- 
lars, and  also  from  the  order  denying  the 
motion  for  new  trial  made  and  entered  on 
the  7th  day  of  October,  1892:  Now,  there- 
fore, in  consideration  of  the  premises  and 
of  such  appeal;  we,  the  nndersigned,  resi- 
dents of  the  state  of  Idaho,  do  hereby, 
jointly  and  severally,  undertake  and  prom- 
ise, on  the  part  of  the  plaintiffs  and  appel- 
lants, that  the  said  appellants  will  pay  all 
damages  and  costs  which  may  be  a  warded 
against  them  on  the  appeal,  or  a  dis- 
missal thereof, "etc.  Respondent  moves  to 
dismiss  both  appeals  on  the  ground  that 
the  undertaking  therein  is  void. 

This  bond  is,  in  form,  precisely  like  the 
bond  in  Matbison  v.  Lei  and,  1  Idaho,  712, 
and  in  Eddy  v.  Van  Ness,  6  Pac.  Rep.  115, 
In  both  of  which  cases,  decided  in  this 
court,  the  court  held  that  the  bond  being 
but  for  one  appeal,  and  not  specifying 
either,  is  void  as  to  both.  On  the  author- 
ity of  the  above  cases,  both  appeals  are 
dismissed.   Costs  awarded  to  respondent. 

SULLIVAN, C.  J.,  and  HUSTON,  J., con- 
cur. 


(1  Okl.  178) 
BEATTY  et  al.  v.  WALKER  et  al. 
(Supreme  Court  of  Oklahoma.  Jan.  27,  1893.) 
School  Boakd— Election  op  Members.  . 

1.  The  election  of  members  of  the  school 
board  in  cities  of  the  first  class  will  be  gov- 
erned by  the  provisions  of  St.  c.  79,  relating 
specifically  to  school  matters,  and  not  by  chap- 
ter 15,  relating  to  the  election  of  city  officers 
generally;  the  insertion  of  "members  of  the 
school  board"  in  article  1,  §  8,  of  the  latter 
chapter,  (the  clause  providing  for  the  election 
of  all  city  officers,)  being  ascribed  to  inad- 
vertence on  the  part  of  the  legislature. 

2.  An  election  of  members  of  the  school 
board  in  a  city  of  the  first  class  held  in  pur- 
suance of  chapter  15,  providing  for  the  election 
of  city  officers  generally,  is  invalid,  as  the  elec- 
tion of  a  school  board  must  be  held  in  pur- 
suance of  chapter  79,  providing  for  such  elec- 
tion. 

3.  St  c.  79,  providing  for  the  election  of 
members  of  the  school  board  in  cities  of  the 
first  class,  is  not  in  conflict  with  chapter  33, 
providing  for  elections  generally. 

Appeal  from  district  court,  Oklahoma 
county;  John  G.  Clark,  Judge. 

Submission  without  action  of  a  contro- 
versy between  John  H.  Beatty  and  others 
and  Delos  Walker  and  others  as  to  wheth- 
er plaintiffs  or  defendants  are  the  legally 
qualified  school  board  of  Oklahoma  City. 
From  a  judgment  dismissing  the  proceed- 
ings entered  upon  a  finding  for  defendants, 
plaintiffs  appeal.  Affirmed. 

Reddick  &  Wilkerson,  for  appellants. 
A.  B.  Hammer,  for  appellees. 
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BURFORD,  J.  This  case  was  submitted 
to  the  court  below  upon  an  agreed  state- 
ment of  facts,  which  Is  as  follows:  "John 
H.  Beatty,  W.  H.  Richardson,  G.  W. 
Jackson,  J.  A.  Ryan,  N.  Z.  Uurd,  and 
H.  J.  Smith,  and  Deios  Walker.  D.  D. 
Leach,  A.  S.  Sherwood.  A.  V.  Francis,  and 
J.  M.  House],  respectfully  present  to  the 
court  a  submission  of  the  following  con- 
troversy between  them,  without  bringing 
an  action,  and  agree  upon  the  following, 
to  wit:  The  plaintiffs  claim  to  be  the 
duly  elected,  qualified,  and  acting  mem- 
bers of  and  to  constitute  the  school  board 
of  Oklahoma  City.  The  defendants  claim 
that  they  are  the  duly  elected,  qualified, 
and  acting  members  of  and  constitute 
said  school  board  of  Oklahoma  City.  It 
Is  agreed— '  First.  That  DpIoh  Walker  was 
elected  president  of  said  school  board  on 
the  first  Tuesday  of  April,  1891,  at  a 
school  meeting  held  in  the  city  of  Okla- 
homa «ty.  Second.  That  D.  D.  Leach, 
A.  S.  Sherwood,  A.  V.  Francis,  and  J.  M. 
Housel  were  each  and  ail  elected  mem- 
bers of  said  board  from  their  respective 
wards  on  the  first  Tuesday  in  April,  1892, 
at  a  school  meeting  held  in  said  city  of 
Oklahoma  City.  Third.  That  each  and 
all  of  the  defendants  took  the  oath  of  of- 
fice, and  qualified,  as  required  by  chap- 
ter seventy-nine  (79)  of  the  statutes  of  Ok- 
lahoma. Fourth.  That  the  city  of  Okla- 
homa City  is  a  municipal  corporation, 
and  ever  since  the  25th  day  of  December, 
1890,  has  been  a  city  of  the  first  class,  hav- 
ing two  thousand  five  hundred  (2,600)  in- 
habitants. Fifth.  That  the  first  annual 
election  In  said  city  was  held  ou  the  first 
Tuesday  in  April.  1892.  Sixth.  That  it 
was  proclaimed  that  at  said  election,  in 
addition  to  other  officers,  there  should  be 
elected  one  member  of  the  school  board 
from  each  ward  who  should  hold  their 
offices  for  one  year,  and  one  member  of 
the  school  bonrd  from  each  ward  who 
should  hold  their  offices  for  two  years. 
Seventh.  That  in  pursuance  of  said  proc- 
lamation, the  qualified  voters  of  said 
wards  and  said  city  met  In  their  respec- 
tive wards,  and  elected  the  plaintiffs  and 
one  Williams  and  one  Wyatt  members  of 
said  board  of  education  from  their  respec- 
tive wards.  Eighth.  That  certificates 
were  issued  in  pursuance  of  chapter  fifteen 
of  the  Oklahoma  Statutes  to  the  plain- 
tiffs and  said  Williams  and  Wyatt,  certi- 
fying that  they  had  been  respectively 
elected  members  of  said  board;  and  there- 
upon and  prior  to  the  first  Tuesday  in 
May,  1892,  the  plaintiffs,  nnd  each  of  them, 
appeared  before  the  county  clerk  of  Okla- 
homa county,  and  took  and  subscribed 
the  oath  of  office  to  perform  their  duties 
faithfully,  and  ever  since  have  been  claim- 
ing to  act  as  members  of  and  to  legally 
constitute  said  board.  Ninth.  That  it  is 
Intended  by  the  words  "school  meeting," 
in  speaking  of  the  election  of  the  defend- 
ants, to  mean  "mass  meeting"  of  all 
those  entitled  to  vote  in  the  city  of  Okla- 
homa City,  in  contradistinction  of  a  reg- 
ular election  in  said  wards  and  city  at 
regular  polling  places  in  each  ward,  such 
as  herein  referred  to  in  describing  the  elec- 
tion of  the  plaintiffs;  and  all  the  parties 
to  this  submission  are  and  were  qualified 


to  act  as  members  of  said  school  board 
from  the  respective  wards  of  said  city; 
were  residents  and  electors  of  the  respec- 
tive wards  from  which  they  were  respec- 
tively elected.  Tenth.  Chapter  79  of  the 
Oklahoma  Statutes  was  at  the  time  of 
its  passing  known  as  "Council  Bill  No.  2,* 
and  was  passed  by  the  legislature  and 
became  a  law  prior  to  the  passage  of 
chapter  15  of  the  Oklahoma  Statutes, 
which  was  known  at  the  timeof  its  passing 
as  "Council  Bill  No.  76."  Eleventh.  That 
the  defendants  ever  since  their  election 
have  been  acting  as  the  regularly  elected 
school  board,  said  Walker  as  president, 
and  said  Leacn  as  secretary.  Having  full 
control  of  all  school  matters,  and  the 
books  and  papers  belonging  to  said  board, 
and  notwithstanding  a  demand  has  been 
made  on  them  as  said  board  to  turn  over 
their  respective  offices  to  the  plaintiffs,  and 
upon  Delos  Walker  to  turn  over  the  pa- 
pers, etc.,  of  his  office  as  president  to  John 
H.  Beatty,  and  upon  the  said  Leach  to 
turn  over  the  papers,  etc,  of  bis  office  as 
secretary  to  W.  H.  Richardson,  they,  and 
each  of  them,  have  refused  so  to  do,  and 
are  now  in  possession  of  everything  per- 
taining to  said  board  and  said  offices. 
Twelfth.  That  the  plaintiffs,  prior  to  the 
first  Tuesday  of  May,  duly  met,  and  or- 
ganized, by  electing  John  H.  Beatty  presi- 
dent, and  W.  H.  Richardson  secretary,  of 
said  school  board.'  The  court  is  at  lib- 
erty to  draw  inferences  of  fact,  and  noue 
of  the  admissions  herein  are  to  affect  either 
party,  or  be  used  except  for  the  purpose 
of  this  submission.  The  questions  de- 
sired to  be  submitted  herein  are  as  fol- 
lows: 'First.  Is  chapter  79  or  chapter  15, 
or  both,  to  govern  elections  of  the  school 
boards  in  cities  of  the  first  class?  Second. 
Are  the  plaintiffs  or  the  defendants  duly 
elected  and  qualified  members  of  the 
school  board  of  Oklahoma  City  ?  Third. 
Are  the  plaintiffs  or  the  defendants  enti- 
tled to  act  as  such  board?  Fourth.  Is 
Delos  Walker  president  of  the  board,  or 
J.  H.  Beatty?'  It  is  agreed  betwecu  the 
parties  hereto  that  the  judgment  of  the 
court  upon  the  case  here  submitted  may 
be  the  same  in  form,  practice,  and  proceed 
with  like  effect,  as  if  this  was  a  proceeding 
in  the  nature  of  information  or  'quo  war- 
ranto,' wherein  the  plaintiffs  were  rela- 
tors and  the  defendants  were  respondents; 
and  that,  if  judgment  of  the  court  should  be- 
for  the  plaintiffs,  a  writ  of  oustersball  issue- 
thereon  against  the  defendants,  and  each  of 
them;  and.  if  the  judgment  of  tbecourtshall 
befor  the  defendants,  it  shall  also  be  for  the 
dismissal  of  this  proceeding.  Delos 
Walker.  J.  M.  Housel.  D.  D.  Leach.  A. 
V.  French.  A.  S.  Sherwood.  J.  H.  Beat- 
ty. N.  Z.  Hurd.  O.  W.  Jackson.  H.  F. 
Smith.  W.  H.  Richardson."  Upon  the 
above  stipulation  the  district  court  found 
fur  the  defendants,  and  judgment  was  en- 
tered dismissing  said  proceedings.  From 
this  judgment  tho  plaintiffs  appeal  to  this 
court,  and  we  are  called  upon  to  deter- 
mine which  of  the  school  boards  claiming 
the  right  to  govern  the  schools  of  Okla- 
homa City  are  in  law  entitled  to  have  that 
privilege. 

The  plaintiffs  claimed  their  right  by  vir- 
tue of  an  election  held  pursuant  to  tho 
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provisions  of  chapter  15  of  the  Oklahoma 
Stat □  tea.  If  they  are  not  entitled  to  the 
offices,  then  it  becomes  immaterial,  so  far 
as  their  rights  are  concerned,  whether  the 
defendants  are  elected  in  manner  and  form 
as  prescribed  or  not;  for  it  is  admitted 
that  the  defendants  are  in  possession  and 
control  of  the  several  offices,  and  are  per- 
forming the  duties  imposed  by  law  upon 
such  school  boards,  and  a  reconducting  the 
schools  and  school  affairs  of  said  city; 
hence  they  are  de  facto  officers,  and  their 
acts  are  binding  npon  the  public,  and  they 
are  en  titled  to  continue  in  such  custody 
and  control  until  some  persons  having  a 
better  right  secure  their  removal  in  a 
proper  manner.  The  legislature  which 
passed  the  laws  in  question  were  limited  in 
time,  and  were  overburdened  with  work ; 
and,  when  we  contemplate  the  vast 
amount  of  work  accomplished  by  them, 
I  tin  not  surprising  that  many  conflicts  and 
Inharmonious  provisions  crept  in;  and, 
knowing  the  general  history  of  said  legis- 
lation, It  is  not  always  proper  that  we 
should  apply  the  ordinary  rules  of  con- 
struction and  interpretation  to  their  acts. 
It  is  evident  that  in  many  Instances  they 
did  that  which  was  never  intended,  by 
oversight,  and  the  lack  of  time  to  fully 
consider  and  compare  all  the  several  en- 
actments. Then,  again,  the  adoption  of 
laws  from  other  stares,  without  first  har- 
monizing the  same  with  provisions  of 
laws  already  enacted,  has  led  to  great  con- 
fusion, litigation, aud  expense.  About  the 
only  safe  rule  that  we  can  rely  upon  in  the 
interpretation  of  these  laws  is  that  leg- 
islative intent  and  purposes  must  gov- 
ern; but  we  are  left  in  many  instances 
largely  for  speculation  and  conjecture  as 
to  what  was  in  the  legislative  mind,  or 
what  the  legislative  purpose  was. 

Chapter  15  of  the  Statutes  of  Oklahoma 
is  entitled  "  An  act  providing  for  the  in- 
corporation and  government  of  cities  of  the 
first  cl  ass. "  This  act  pro  vldes  for  the  man- 
ner of  incorporating  cities  of  the  first  class, 
creates  the  several  city  offices,  provides  for 
the  election  of  officers  to  fill  such  offices,  and 
defines  their  several  duties.  It  defines  and 
prescribes  the  corporate  powers,  and  the 
manner  of  raising  revenues  and  expending 
the  same,  and  is  complete  In  every  par- 
ticular in  so  far  as  it  relates  to  the  pow- 
ers, duties,  franchises,  and  privileges  of 
municipal  corporations  of  this  class.  The 
chapter  contains  5  subdivisions,  and  102 
sections,  and  nowhere  in  the  entire  chap- 
ter is  the  subject  of  schools  or  school  offi- 
cers mentioned,  except  in  section  8  of  ar- 
ticle 1,  which  provides  for  the  election  of 
mayor,  city  clerk,  police  Judge,  city  treas- 
urer, attorney,  city  assessor,  treasurer  of 
the  school  board,  two  councilmen,  and 
two  members  of  the  school  board  of  each 
ward.  The  powers  and  duties  of  all  munic- 
ipal officers  are  defined,  but  the  school 
officers  here  mentioned  are  not  referred  to 
in  any  other  section  of  the  entire  act.  Under 
this  act,  all  revenues  collected  are  required 
to  be  paid  to  the  city  treasurer,  and  paid 
out  only  on  the  order  of  the  common 
council.  No  authority  is  given  the  munic- 
ipal officers  to  levy  school  taxes,  to  build 
schoolhouses.  or  furnish  school  supplies. 
They  are  empowered  to  condemn  real 


estate  for  city  buildings,  hospitals,  ceme- 
teries, etc.;  to  contract  debts  for  such 
buildings  and  purposes;  but  they  have  no 
control  over  the  schools,  school  buildings, 
or  school  revenues.  It  Is  very  clear  that 
the  legislature  neverintended  that  this  act 
should  provide  a  school  system  for  cities 
of  the  first  class.  This,  it  is  claimed,  is  an 
adopted  act,  and  the  school  officers  men- 
tioned in  section  8  are  evidently  the  result 
of  oversight,  and  the  fact  that  such  men- 
tion is  made  is  not  to  be  Interpreted  as 
evidence  of  any  intent  on  the  part  of  the 
legislature  to  change,  modify,  or  repeal 
any  portion  of  the  school  system.  Chap- 
ter 79  is  entitled  "An  act  establishing  a 
system  of  public  schools  in  the  territory  of 
Oklahoma,  and  providing  for  the  main- 
tenance thereof. "  This  act  is  intended  to 
furnish  a  complete  system  of  public  schools 
for  the  territory.  It  provides  for  high 
schools,  city  schools,  graded  schools,  and 
normal  institutes.  It  provides  for  a  ter- 
ritorial superintendent  of  public  instruc- 
tion, a  territorial  board  of  education, 
county  superintendents,  city  superintend- 
ents, township  and  city  school  boards.  It 
defines  the  duties  and  prescribes  the  pow- 
ers of  these  several  officers.  It  provides 
for  their  election  or  appointment,  and  de- 
fines their  qualifications.  It  provides  the 
mode  and  procedure  of  raising  revenue  for 
the  maintenance  of  schools,  purchase  of 
school  property,  and  supplies.  It  provides 
who  may  teach  in  the  public  schools,  and 
the  manner  of  determining  the  qualifica- 
tions of  teachers.  It  provides  who  may 
vote  for  school  officers,  and  confers  the 
right  to  vote  at  school  elections  on  females 
who  have  the  qualifications  of  electors. 
Section  1,  art.  8,  of  this  act  provides  for  a 
special  election  to  be  held  within  80  days 
after  the  approval  of  the  act,  at  which 
election  the  qualified  voters  of  each  town- 
ship shall  elect  by  ballot  from  the  town- 
ship at  large  one  person  as  president  of  the 
school  board.  Also,  at  the  same  voting 
precinct  In  each  township,  on  the  same 
day,  and  in  the  same  manner,  the  quali- 
fied voters  of  each  district  are  required  to 
elect  one  member  of  the  school  board  for 
each  district.  Also,  In  the  same  manner, 
on  the  same  day,  and  for  the  same  length 
of  time,  a  president  shall  be  eleeted  in 
every  city,  and  one  member  of  the  school 
board  for  each  ward;  the  members  in  the 
odd-numbered  wards  to  serve  to  the  end 
of  school  year,  and  those  in  even-num- 
bered wards  to  serve  two  years.  Section 

2  provides  for  a  regular  general  school  elec- 
tion on  the  first  Tuesday  of  April,  18111, 
and  annually  thereafter,  to  fill  vacancies 
in  the  school  boards  that  shall  occur  by 
reason  of  expiration  of  term  of  office;  the 
president  to  serve  three  years,  and  the 
members  elected  from  districts  and  wards 
to  serve  two  years,  respectively.  Section 

3  provides  for  filling  vacancies  by  appoint- 
ment by  the  county  school  superintendent. 
Section  4  provides  for  the  organization  of 
the  boards  by  electing  one  of  their  mem- 
bers secretary,  and  taking  the  prescribed 
oath  of  office.  Section  6  makes  each  town- 
ship and  its  board  a  body  corporate,  with 
the  right  to  sue  and  be  sued,  make  con- 
tracts, buy  and  sell  real  and  personal 
estate,  as  the  interests  of  the  school  or 
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city  may  require.  The  act  further  defines 
the  powers  and  duties  of  the  several  offi- 
cers and  members  of  the  boards;  and  the 
act,  standing  alone,  without  the  aid  of 
any  other  statutes,  (excepting  the  statute 
defining  who  are  electors  generally,)  pro- 
vides all  the  machinery  for  operating  a 
complete  system  of  free  schools  In  the  ter- 
ritory, and  was  evidently  Intended  by  the 
legislature  to  control  and  govern  in  all 
matters  pertaining  to  the  public  schools. 
It  is  contended  that  this  act  is  in  conflict 
with  chapter  38,  St.  Okla..  which  is  "An 
act  concerning  elections,  and  providing 
penalties  for  the  violation  of  the  provi- 
sions thereof."  This  act  is  an  adopted  act 
from  the  statutes  of  Indiana,  and  Is  what 
is  generally  termed  the  "  Australian  Elec- 
tion System."  It  is  intended  to  govern  all 
elections  held  In  the  territory  other  than 
school  elections,  which  are  specially  pro- 
vided for.  They  are  independent  acts,  and 
each  can  stand  and  be  operative  In  its 
proper  sphere.  It  would  be  impracticable 
to  attempt  to  apply  this  system  to  the 
school  elections.  The  regular  election  for 
cities  of  the  first  class  is  by  law  Used  on 
the  same  day  as  the  school  elections.  Un- 
der the  school  law  females  are  allowed  to 
vote  for  school  officers.  Under  the  general 
electiou  law  they  are  not  permitted  to 
vote.  The  judges  are  not  allowed  to  ex- 
amine the  ballots.  Females,  if  permitted 
to  vote  forschool  officers  at  the  same  elec- 
tion, might  vote  the  entire  ticket,  as  all 
city  candidates  are  required  to  be  printed 
upon  the  same  ticket.  There  would  be 
no  means  of  preserving  the  purity  of  the 
ballot,  or  of  determining  what  tickets 
were  voted  by  legal,  and  what  by  Illegal, 
voters.  Doubt  and  confusion  would  fol- 
low, and  the  entire  election  be  vitiated. 
The  two  propositions  are  utterly  Incon- 
sistent and  impracticable..  The  presump- 
tion is  that  the  legislature  acted  intelli- 
gently, and  with  these  incompatible  pro- 
visions in  view,  and  that  one  was  never 
intended  to  take  the  place  of  or  aid  the 
other.  The  school  system  may  be  imper- 
fect; It  may  be  Incomplete;  but  that  Is  a 
question  for  the  legislative  branch  of  the 
government,  and  not  of  the  courts.  It  Is 
the  duty  of  the  courts  to  so  construe  and 
interpret  the  laws,  If  possible,  as  to  give 
them  force  and  effect,  and  make  them 
operative. 

Whether  the  defendants  were  elected  in 
the  manner  as  prescribed  by  the  school 
laws  we  need  not  decide.  The  plaintiffs 
are  not  the  school  board  of  Oklahoma 
City,  nor  is  John  H.  Beatty  the  president 
of  said  board,  and  they  have  no  right,  title, 
or  claim  to  the  offices  they  seek  to  secure, 
nor  are  they  entitled  to  the  custody  of  the 
school  property.  The  Judgment  of  the  dis- 
trict court  is  affirmed,  at  the  costs  of  the 
appellants. 


(1  Ok  J.  225) 

THOMPSON  et  al.  v.  RUSSELL. 

(Supreme  Comt  of  Oklahoma.  Jan.  27,  1893.) 

Equity  Fracticb — Special  Findings  —  Refusal 
to  Make. 

Code  Civil  Proc.  art.  1,  c.  70,  §  1,  abol- 
ishes all  distinction  in  plead  in:  and  practice  be- 
tween actions  at  law  and  auiis  in  equity.  Ar- 


ticle 19,  c  70,  I  2,  provides  that  on  trial  of 
questions  of  fact  by  the  court  it  shall  not  bo 
necessary  for  the  court  to  state  its  findings  ex- 
cept generally,  "unless  one  of  the  parties  re- 

Suest  it  with  a  view  of  excepting  to  the  de- 
ision  of  the  court  upon  the  questions  of  law  in- 
volved in  the  trial,  in  which  case  the  court  shall 
first  state  the  facts  in  writing,  and  then  the 
conclusions  of  law  upon  them,  and  judgment 
shall  be  rendered  accordingly."  Held,  that  it 
was  error  in  an  equity  case  to  refuse  a  request 
of  defendants  that  the  court  state  the  facts  in 
writing  and  the  conclusions  of  law  thereon. 

Appeal  from  district  court,  Canadian 
county;  A.  J.  Seay,  Judge. 

Action  by  Thomas  Russell  against  James 
Thompson  and  Edward  Burbartto  cancel 
a  deed,  and  for  the  specific  performance  of 
a  coutract  to  convey  land.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

C.  O.  Blake,  for  appellants. 

BURFORD,  J.  The  appellee,  Russell, 
brought  bis  action  in  the  district  court  of 
Canadian  county  to  enforce  the  specific 
performance  of  a  contract  for  the  convey- 
ance of  real  estate  as  against  the  appel- 
lant Thompson,  and  to  procure  the  cancel- 
lation of  a  deed  from  Thompson  to  appel- 
lant Burhart.  The  defendants,  the  appel- 
lants here,  filed  their  answer,  in  which 
they  set  up  failure  of  consideration,  fraud, 
and  rescission  of  contract.  Issues  were 
joined,  trial  had  by  the  court,  and  judg- 
ment rendered  for  the  appellee,  and  a  de- 
cree entered  canceling  the  deed  from 
Thompson  to  Burhart,  and  directing 
Thompson  to  convey  the  real  estate  in 
question  to  the  appellee.  From  this  judg- 
ment Thompson  and  Burhart  appealed  to 
this  court. 

it  appears  from  the  bill  of  exceptions 
that  Immediately  after  the  evidence  was 
closed,  and  before  the  court  had  begun  to 
state  his  findings  or  conclusions,  the  defend- 
ants  filed  their  request  In  writing  that  the 
court  state  the  facts  in  writing,  and  the 
conclusions  of  law  thereon.  This  request 
the  court  refused,  and  proceeded  to  render 
judgment  generally  for  plaintiffs.  Excep- 
tion was  saved,  and  this  action  of  the  trial 
court  Is  properly  assigned  as  error.  Sec- 
tion 2,  art.  19,  c.  70,  Code  Civil  Proc.  pro- 
vides that, "upon  trials  of  question  of  fact 
by  the  court,  it  shall  not  be  necessary  for 
the  court  to  state  its  findings  except  gen- 
erally,for  the  plaintiff  or  defendant,  unless 
one  of  the  parties  request  it  with  a  view 
of  excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  Involved  in  the 
trial,  in  which  case  the  court  shall  first 
stute  the  facts  in  writing,  and  then  the 
conclusions  of  law  upon  them,  and  judg- 
ment shall  be  rendered  accordingly."' 
This  statute  is  mandatory,  and  leaves  the 
court  no  discretion  when  the  request  is 
made  at  the  proper  time.  Section  I,  art. 
1,  c.  70,  abolishes  all  distinction  in  plead- 
ing and  practice  between  actions  at  law 
and  suits  in  equity.  In  the  case  at  bar, 
while  it  was  a  suit  in  equity,  the  same 
rules  of  practice  prevail  as  In  actions  at 
law;  and,  as  a  trial  was  had  by  the  court 
of  auestlons  of  fact,  It  was  the  duty  of  the 
court,  when  requested,  to  first  state  the 
facts  in  writing,  and  then  the  conclusions 
of  law  upon  the  facts  found.   When  a  re- 
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quest  is  properly  made  It  is  the  Imperative 
duty  of  the  court  to  comply  with  there- 
quest  by  making  such  special  finding. 
Smith  v.  nhier,  99  Ind.  140.  Section  290  of 
the  Civil  Code  Pr.  of  Kansas  is  identical  in 
Its  provisions  with  our  statute  on  this  buI>- 
Ject,  and  the  supreme  court  of  that  state 
has  repeatedly  held  that  the  right  of  a 
party  to  have  the  conrt  make  separate 
conclusions  of  fact  and  of  law  is  a  sub- 
stantial right.  Major  v.  Major,  2  Kan. 
837:  Lacy  v.  Dunn,  5  Kan.  507;  Ulrlch  v. 
Uliich,  8  Kan.  409;  Brlggs  v.  Eggan,  17 
Kan.  590.  A  judgment  should  be  re- 
versed for  a  refusal  to  grant  such 
right.  Brlggs  v.  Eggan,  17  Kan.  590; 
Rnssel  v.  Armador,  2  Cal.  805;  Stanseli  v. 
Corning,  21  Mich.  242;  Evans  v.  Knppes, 
10  Iowa,  586;  Ogden  v.  Glidden,  9  Wis.  47. 
For  the  error  of  the  court  in  refusing  the 
request  of  the  defendants  to  make  special 
findings  of  fact  and  conclusions  of  law, 
this  case  must  be  reversed.  Some  other 
errors  are  assigned,  but.  inasmuch  as  they 
may  not  necessarily  arise  on  another  trial 
of  the  cause,  we  need  not  roview  them 
here.  The  judgment  of  the  district  court 
of  Canadian  county  is  reversed  at  the  costs 
of  the  appellee,  with  directions  to  grant 
a  new  trial. 


PENNOYER,  Governor,  et  at.  v.  WILLIS. 

(Supreme  Court  of  Oregon.   Jan.  16,  1893.) 

Mortgages  to  School  Fund — Board  of  Commis- 
sioners—  Local  Agents—  False  Cehtipicatb 
as  to  Title  of  Land  Offered  as  Security  — 
Aoenct — County  Treasures  —  Evidence — In- 
structions. 

1.  Const,  art  8,  8  5,  provides  that  the  gov- 
ernor, secretary  of  state,  and  state  treasurer 
shall  constitute  a  board  of  commissioners  for 
the  sale  of  school  and  university  lands,  and  for 
the  investment  of  the  funds  arising  therefrom. 
Held,  in  an  action  by  such  officers,  as  such 
board,  against  a  local  agent,  for  damages  sus- 
tained by  reason  of  a  false  certificate  as  to  the 
title  of  land  offered  as  security  for  a  loan,  that 
the  petition  need  not  allege  the  legal  capacity 
of  plaintiffs  to  sue. 

2.  Where,  in  such  case,  the  complaint  al- 
leges "that  plaintiffs  are  now,  and  have  been 
since  the  10th  of  January,  1887,  the  duly  act- 
ing and  qualified  board  of  land  commissioners 
for  the  sale  of  school  and  university  lands,  and 
of  the  investment  of  the  funds  arising  there- 
from," it  is  sufficient,  though  it  cannot  be  as- 
certained from  the  title  or  the  complaint  which 
of  the  plaintiffs  is  governor,  secretary  of  state, 
or  state  treasurer,  since  such  facts  are  imma- 
terial to  defendant. 

3.  In  such  action  a  complaint  that  alleges 
that  plaintiffs  retained  defendant  to  examine 
and  report  on  the  condition  of  the  title  to  prop- 
erty offered  as  security;  that  he  accepted:  the 
retainer;  that  he  neglected  his  duty,  and  rep- 
resented that  security  offered  was  good;  that 
plaintiffs,  induced  by  defendant's  representa- 
tions, advanced  money  on  the  security  offered; 
and  that  the  security  was  bad,  by  means  of 
which,  plaintiffs  sustained  damage,  —  states  a 
good  cause  of  action. 

4.  Rule  1,  adopted  by  such  board,  provides 
that  such  of  the  county  treasurers  of  the  state 
"as  may,  from  time  to  time,  be  designated"  by 
the  board,  shall  receive,  receipt  for,  and  safely 
keep  separate,  such  funds,  and  securities  there- 
for, loaned  in  their  respective  counties,  subject 
to  the  order  of  the  board.  Rule  9  requires  the 
treasurer  so  designated  to  report  monthly  the 
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condition  of  such  funds.  Held,  that  notice  to 
such  treasurer  of  the  condition  of  the  title  to 
land  offered  as  security  for  a  loan  was  not  no- 
tice to  such  board,  since  his  position  made  him 
the  representative  of  the  state  treasurer,  and 
not  the  agent  of  the  board. 

5.  Under  Hill's  Code,  §  2724,  providing 
that  the  county  treasurer,  if  so  requested, 
should  act  as  the  general  agent  of  the  board, 
such  treasurer  would  not  be  the  agent  of  the 
board  unless  he  was  in  some  way  requested  to 
act  as  such,  or  unless,  from  his  and  the  board's 
acts,  such  relation  could  be  inferred. 

6.  In  the  absence  of  evidence  in  such  ac- 
tion of  such  acts,  or  that  such  treasurer  was 
requested  to  act  as  such  agent,  knowledge  by 
him  of  the  condition  of  the  title  to  lands  offered 
as  security  for  a  loan  would  not  constitute  no- 
tice thereof  to  such  board. 

7.  In  such  action  it  appeared  that,  besides 
the  certificate  to  the  title  by  defendant,  there 
was  attached  to  the  application  for  the  loan  the 
following  statement,  signed  by  the  county  treas- 
urer as  "local  agent:"  "I  would  recommend 
to  your  favorable  consideration  the  within  ap- 
plication for  a  loan,  as  I  deem  the  same  a  de- 
sirable one,  and  the  security  offered  ample." 
Held,  that  an  instruction  that  this  "certificate 
is  not  required  to  be  made  .by  the  local  agent, 
and  could  not  have  been  relied  upon  by  the 
plaintiffs,  and  is  not  evidence  in  this  case  for 
any  purpose,"  was  not  erroneous,  in  the  ab- 
sence of  any  rule  of  the  board,  or  any  statute, 
requiring  such  affidavit 

8.  Such  certificate,  giving  it  the  legal  ef- 
fect to  which  it  is  entitled,  was  merely  cor- 
roborative of  the  certificate  given  by  defendant 
as  to  the  value  of  the  security  offered,  and  not 
as  to  the  condition  of  the  title  to  the  land. 

9.  Where  defendant  contends  that  he  was 
not  the  agent  of  the  board,  he  has  no  grounds 
to  complain  of  an  instruction  that  there  is  evi- 
dence that  defendant  never  did  act  for  plaintiffs 
in  searching  titles,  but  for  the  applicant  for 
loans,  and  that  in  this  instance  he  made  the 
said  certificate  for  one  F.,  and  not  for  plain- 
tiffs, and  if  that  was  the  fact  he  would  not  be 
liable  to  plaintiffs  for  negligence. 

10.  It  was  not  error  to  exclude  as  evidence 
copies  of  the  monthly  reports  of  such  county 
treasurer,  made  in  pursuance  of  a  rule  of  the 
board  requiring  him  to  report  once  a  month  the 
condition  of  the  funds  in  his  hands,  giving  a 
full  statement  of  the  receipts  and  disburse- 
ments for  the  month. 

•  11.  It  was  not  error  to  exclude  all  evidence 
that  defendant  notified  the  county  treasurer 
of  the  prior  mortgage  on  such  land,  on  the 
ground  that  such  treasurer's  agency  had  not 
been  established,  or  attempted  to  be  shown,  ex- 
cept by  written  evidence  held  to  be  insufficient 
since  the  court  could  exercise  its  discretion  as 
to  the  order  of  the  presentation  of  evidence. 

12.  The  evidence  showed  that  an  applicant 
for  a  loan  from  the  state  funds  wont  to  the 
county  treasurer,  who  made  out  his  applica- 
tion, and  went  with  him  to  defendant's  office  to 
have  the  title  to  the  property  examined;  that 
F.,  a  member  of  a  firm  holding  a  prior  mort- 
gage on  the  land,  accompanied  them;  that  de- 
fendant examined  the  title,  and  found  a  school 
mortgage  and  the  mortgage  to  said  firm;  that 
in  making  out  the  certificate  he  noted  the 
school  mortgage,  which  filled  the  blank  space 
reserved  for  that  purpose,  and  was  about  to 
note  the  other  mortgage  by  interlineation,  when 
F.  represented  to  him  that  it  was  fully  paid, 
and  would  be  satisfied  on  the  record;  that,  re- 
lying thereon,  he  omitted  to  note  the  mortgage, 
but  told  the  county  treasurer  not  to  advance 
any  money  to  the  applicant  till  the  firm's  mort- 
gage had  been  satisfied;  that  when  the  order 
came  from  the  board,  approving  the  loan,  the 
county  treasurer  drew  up  the  note  and  mort- 
gage, which  the  applicant  and  wife  executed; 
and  that  defendant  had  no  knowledge  thereof 
until  some  time  thereafter.  Held,  that  a  judg- 
ment against  defendant  was  not  erroneous. 
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Appeal  from  circuit  court,  Douglas  coun- 
ty ;  Martin  L.  Pipes,  Judge. 

Action  by  Sylvester  Pennoyer,  gov- 
ernor, and  others,  holding  the  offices,  re- 
spectively, of  secretary  of  state  and  state 
treasurer,  as  the  board  of  commissioners 
for  the  sale  of  school  and  university  lands, 
and  for  the  investment  of  the  funds  aris- 
ing therefrom,  against  W.  R.  Willis,  to  re- 
cover damages  sustained  by  reason  of  a 
false  certificate  as  to  the  title  to  land 
offered  as  security  for  a  loan  from  said 
funds  made  by  defendant  while  acting  as 
the  county  agent  of  such  board.  From  a 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

The  other  facts  fully  apearin  the  follow- 
ing statement  by  MOORE,  J . :  This  ac- 
tiou  was  brought  by  tho  plain  tiffs  against 
the  defendant  to  recover  $ 2,878.48  dam- 
ages in  consequence  of  defendant's  negli- 
gence In  certifying  to  the  title  of  real  prop- 
erty offered  as  security  for  a  loan  from  the 
state  school  fund.  The  material  facta 
are  as  follows:  That  at  a  meeting  of  the 
board  of  school-land  commissioners  held 
May  27,  1879,  plaintiffs'  predecessors  in 
office  appointed  the  defendant  their  local 
agent  and  attorney  for  Douglas  county, 
whose  duty  it  was  to  ascertain  the  value 
of,  and  the  state  of  the  title  of,  any  lands 
offered  as  security  for  any  loan,  and  to  re- 
port  the  same  to  the  board.  Tbat  the  de- 
fendant was  notified  of  bis  appointment, 
and  on  June  17,  1879,  he  wrote  a  letter  to 
the  board,  accepting  the  same.  That  on 
November  28,  1882,  the  board  of  commis- 
sioners, in  pursuance  of  the  statute  au- 
thorizing them  to  adopt  rulea  and  regula- 
tions for  tbe  management  of  the  school, 
university,  or  agricultural  college  funds, 
duly  adopted  the  following  rules  and  reg- 
ulations in  reference  to  the  loan  of  tbe 
school  funds  of  the  state:  "Rule  1.  Such  of 
the  county  treasurers  of  tbe  state  as  may, 
from  time  to  time,  be  designated  by  tbe 
board  of  commissioners  for  tbe  sale  of 
school  and  university  lands,  and  for  tbe 
manaaement  of  the  funds  arising  there- 
from, shall  receive,  receipt  for,  and  safely 
keep  separate,  any  school,  university,  or 
agricultural  college  funds  or  notes,  or 
other  securities  for  such  funds,  loaned  in 
their  respective  counties,  subject  to  the 
order  of  the  board.  Rule  2.  In  order  to 
effect  loans  of  the  irreducible  school  fund, 
university  fund,  or  agricultural  college 
fund,  the  board  shall  appoint  in  such  of 
the  counties  as  It  shall  deem  necessary  a 
suitable  and  proper  person,  to  be  desig- 
nated and  known  as  the  1  Local  Agent'  of 
tbe  board  in  the  county  for  which  he  shall 
be  so  appointed,  whose  duty  shall  be  to 
ascertain  tbe  value  of,  and  tbe  state  of 
the  title  of,  any  lands  offered  as  security 
for  any  loan,  and  report  the  same  to  the 
board.  Rule  3.  Any  person  or  persona  in 
any  of  the  counties  in  which  a  local  agent 
shall  bave  been  appointed,  desirous  of 
negotiating  a  loan  of  any  of  the  funds  re- 
ferred to  in  the  foregoing  rule,  shall  pre- 
sent bis  or  their  application  to  such  agent, 
who  shall,  if  he  deem  such  loan  a  desir- 
able one  to  be  made  by  tbe  board, forward 
tbe  application,  with  bis  opinion  as  to  the 
value  of  the  property  offered  as  security, 
and  the  condition  of  tbe  title,  to  tbe 


board,  with  such  recommendation  as  he 
may  deem  proper;  buttheapplicantsshall 
pay  to  such  agent  his  reasonable  charges 
for  examining  the  title  and  ascertaining 
tbe  value  of  the  property  proposed  as  se- 
curity, and  for  preparing  the  proper  note 
and  mortgage:  provided,  further,  that  no 
application  for  the  loan  of  any  sum  less 
than  two  hundred  and  fifty  nor  more  than 
five  thousand'  dollars  shall  be  enter- 
tained. Rule  4.  The  security  required  for  a 
loan  of  any  of  tbe  funds  mentioned  above 
shall  consist  of  real  estate,  of  this  state, 
of  not  lees  than  three  times  the  value  of 
the  loan  desired,  exclusive  of  perishable 
Improvements,  of  unexceptionable  title, 
and  free  from  all  liens  or  incumbrances, 
or  a  deposit  of  United  States  bonds,  or  the 
bonds  or  treasury  warrants  of  this  state, 
of  a  face  value  of  not  less  than  twenty -five 
per  cent,  in  excess  of  the  amount  of  tbe 
loan  desired.  Rule  5.  Tbe  rate  of  interest 
on  all  loans  hereafter  made  shall  be  elgbt 
per  centum  per  annum,  payable  semian- 
nually, on  the  first  day  of  January  and 
July  of  each  year.  Rule  6.  AH  loans  herein 
provided  for  shall  be  made  for  a  period  of 
one  year:  provided,  tbat  in  case  the  inter- 
est is  promptly  paid,  and  tbe  security  re- 
mains unimpaired,  the  board  may,  in  their 
discretion,  permit  tbe  loan  to  stand  for  a 
period  not  longer  than  ten  years.  All 
notes  and  mortgages  of  more  than  ten 
years'  standing  shall  be  collected  or  re- 
newed at  once.  Tbe  same  care  and  for- 
mality must  be  used  in  the  renewal  of  any 
mortgage  as  in  ranking  a  new  loan.  Rule 
7.  All  mortgages  which  are  not  adequate 
security  for  tbe  debt,  or  upon  which  there 
is  more  than  one  year's  Interest  in  ar- 
rears, shall  be  placed  in  the  hands  of  tbe 
local  agent  appointed  by  tbe  board  for 
tbe  county  in  which  the  security  lies,  or, 
if  no  such  agent  has  been  appointed,  then 
they  shall  be  placed  in  the  hands  of  the 
prosecuting  attorney  of  the  district,  with 
instructions  to  foreclose  the  same  imme- 
diately. Rule  8.  Tbe  board  shall  meet  on 
tbe  second  and  fourth  Tuesdays  of  each 
month  to  pass  upon  all  applications  to 
purchase  lands;  to  bear  and  decide  all 
questions  about  priority  of  settlement, 
and  other  disputes  between  applicants; 
to  consider  applications  for  loans;  and 
to  transact  such  other  business  as  may 
properly  come  before  it.  Rule  9.  It  is 
hereby  made  the  duty  of  the  several  coun- 
ty treasurers  of  the  state  in  whose  ens- 
tody  there  shall  be  at  any  time  any  of  the 
funds  herein  mentioned  to  report  to  tbe 
board  once  a  month  tbe  condition  of  said 
funds,  giving  a  full  statement  of  tbe  re- 
ceipts and  disbursements  of  said  funds  for 
that  month;  and  the  local  agents  shall 
from  time  to  time  advise  the  board  as  to 
the  condition  of  the  various  securities  in 
the  county  for  which  he  is  appointed." 
That  one  Joseph  Roberts  made  applica- 
tion to  tbe  board  to  borrow  $ 2,000  of  the 
school  funds  of  tbe  state,  and  offered  as 
security  tberefor  lands  In  Douglas  coun- 
ty. This  application  was  presented  to 
tbe  defendant,  who  made  and  signed  the 
following  certificate:  "I  hereby  certify 
that  I  have  thoroughly  examined  the  rec- 
ords of  Douglas  county,  Oregon,  to  ascer- 
tain tbe  condition  of  the  title  to,  and  the 
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lien  upon,  the  above-described  real  estate; 
and  it  appears  from  aaid  records,  and  I 
believe,  that  Joseph  Roberts  is  the  owner 
thereof,  in  fee,  and  the  same  is  free  from  all 
liens  and  incumbrances,  except  a  mortgage 
by  D.  W.  Nerney,  Jr.,  to  school  board,  of 
$600.  And  I  further  certify  that  I  have 
used  due  diligence  to  ascertain  the  actual 
cash  value  of  said  real  estate,  and  believe 
the  same  to  be  six  thousand  dollars,  ex- 
cluding perishable  improvements.  Wm. 
R.  Willis, Local  Agent."  That  this  certifi- 
cate was  false,  In  this :  That  at  that  time 
the  real  property" described  in  the  applica- 
tion was  subject  to  the  lien  of  a  mortgage 
to  8.  Marks,  Asher  Marks,  and  W.  I.  Fried  - 
lander,  doing  business  as  S.  Marks  &  Co., 
and  of  record  in  that  county,  of  which 
fact  the  defendant  had  knowledge  and 
notice.  That  on  February  12,  1884,  the 
application  of  Joseph  Roberts  for  this 
loan  was  presented  to  the  board  of  com- 
missioners, and  by  them  approved,  and 
one  W.  N.  Moore,  then  county  treasurer 
of  that  county,  and  custodian  of  the 
school  funds  therein,  was  by  order  of  the 
board  directed  to  advance  to  Joseph  Rob- 
erts the  amount  for  which  he  had  applied. 
That  the  mortgage  to  S.  Marks  &  Co.  and 
the  mortgage  to  the  board  were  fore- 
closed, and  upon  a  sale  of  the  mortgaged 
premises  under  a  decree  in  favor  of  the 
board,  and  against  Joseph  Roberts,  $200 
was  realised  upon  theamount  loaned,  and 
that  f2.873.4S  was  lost  to  plaintiffs  In  con- 
sequence of  defendant's  false  certificate, 
and  that  Joseph  Roberts  Is  and  was  at  all 
times  insolvent. 

The  complaint  alleged  tbefacts,  of  which 
the  foregoing  is  the  substance, and  the  an-, 
ewer  denied  all  of  the  material  allegations 
thereof,  except  that  plaintiffs  constituted 
the  board  of  school-land  commissioners, 
and  the  application  of  Roberts  for  the 
loan.  The  defendant  then  alleged  that  he 
was  employed  by  W.  I.  Frledlander,  one 
of  the  mortgagees  of  the  S.  Marks  &  Co. 
mortgage,  to  examine  the  condition  of  the 
title  to  the  property  described  in  Roberts' 
application,  and  that  the  certificate  was 
given  to  Friedlander;  that  he  knew  that 
the  Marks  &  Co.  mortgage  was  a  lien  upon 
the  property,  but  that  Friedlander  repre- 
sented to  him  that  it  bad  been  paid,  and 
that  it  would  be  satisfied  of  record ;  that 
he  notified  W.  N.  Moore,  the  county  treas- 
urer, and  custodian  of  the  school  fund  for 
that  county,  and  whom  he  alleges  was  then 
the  agent  of  plaintiffs,  that  the  Marks  & 
Co.  mortgage  should  be  satisfied  of  record 
before  any  loan  could  be  made,  or  before 
the  premises  would  be  free  from  Incum- 
brance. The  reply  denied  the  allegation 
of  new  matter  alleged  in  the  answer. 

A  trial  was  bad,  and  when  plaintiffs 
rested  the  defendant  moved  the  court  for 
a  nonsuit,  which  was  denied.  The  defend- 
ant then  offered  his  evidence,  and  the  Jury 
found  for  the  plaintiffs  In  the  amount 
claimed,  whereupon  defendant  moved  the 
court  for  a  new  trial,  which  was  denied, 
and  Judgment  rendered  upon  the  verdict, 
from  which  the  defendant  appeals,  assign- 
ing as  error  the  overruliugof  the  demurrer 
to  the  complaint:  the  failure  to  grant  the 
motion  for  a  nonsuit;  the  admission  of 
testimony  and  exhibits  offered  by  plain- 


tiffs ;  the  exclusion  of  testimony  and  ex- 
hibits offered  by  defendant;  the  giving  of 
instructions  by  the  court,  and  the  refusal 
to  give  instructions  asked  by  defendant. 

A.  M.  Crawford  and  W.  R.  Willis,  for  ap- 
pellant. Geo.  E.  Chamberlain,  Atty.  Gen., 
for  respondents. 

MOORE,  J.,  (after  stating  the  facts.) 
The  first  objection  urged  by  the  appellant 
is  that  raised  by  the  demurrer  to  the  com- 
plaint,—that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
that  it  does  not  allege  any  legal  capacity 
in  plaintiffs,  as  a  board  of  commissioners 
orAtlierwise.  The  com  plaint  alleges  "  that 
plaintiffs  are  now, and  have  been  since  the 
10th  of  January,  1887,  the  duly  acting  and 
qualified  board  of  land  commissioners  for 
the  sale  of  school  aud  university  lands, 
and  of  the  Investment  of  the  funds  arising 
therefrom,"  which  Is  not  denied  in  the  an- 
swer. Section  5  of  article  8  of  the  consti- 
tution provides  that  the  governor,  secre- 
tary of  state,  and  state  treasurer  shall 
constitute  a  board  of  commissioners  for 
the  sale  of  school  and  university  lands, 
and  for  the  Investment  of  the  funds  arising 
therefrom.  At  common  law,  in  addition 
to  suits  by  individuals  and  corporations, 
there  are  some  collective  bodies  which,  al- 
though not  strictly  corporations,  have 
been  invested  by  law  with  certain  corpo- 
rate powers,  and  may  sue  in  respect  to 
the  matters  specifically  committed  to  their 
charge;  and  In  general  all  public  officers, 
though  not  expressly  authorised  by  stat- 
ute, have  a  capacity  to  sue  commensurate 
with  their  public  trusts  and  duties.  When 
a  suit  is  brought  by  a  public  officer,  It  is 
brought  in  the  proper  name  of  the  individ- 
ual, witn  the  addition  of  bis  nameof  office. 
Supervisor  v.  Stlmson,  4  Hill,  186.  The 
only  allegation  that  is  at  all  vague  is  the 
one  with  respect  to  the  office  held  by  each 
of  the  parties  plaintiff.  It  cannot  be  as- 
certained from  the  title  of  the  case,  nor 
from  the  complaint,  which  Is  governor, 
which  is  secretary  of  state,  nor  which  is 
state  treasurer;  but  it  can  be  determined 
that  the  three  persons  named  constitute 
this  board,  and  hence  it  follows  that  one 
is  governor,  one  secretary  of  state,  and 
one  state  treasurer.  Nor  can  it  make  any 
difference  to  the  appellant,  so  far  as  this 
case  Is  concerned,  which  of  the  persons 
named  as  plaintiffs,  constituting  the  board, 
is  governor,  secretary  of  state,  or  state 
treasurer.  This  action  is  one  for  damages 
in  consequence  of  the  alleged  negligence  of 
the  defendant  in  failing  to  properly  ascer- 
tain the  condition  of  the  title  to  lands 
offered  as  security  for  a  loan  from  the  state 
school  funds.  In  such  action  the  material 
allegations  that  the  plaintiffs  retained  the 
defendant  to  examine  and  report  upon 
thecondition  of  the  title  to  property  offered 
for  security ;  that  he  accepted  the  retainer, 
neglected  his  duty,  and  represented  that 
the  security  was  good;  that  the  plaintiffs, 
Induced  by  defendant's  representations, 
advanced  the  money  upon  the  security 
offered;  that  the  security  was  bad,  and 
by  meatis  of  which  plaintiffs  sustained  dam- 
age,—state  a  good  cause  of  action.  Weeks, 
Attys.  at  Law,  §  811.   The  complaint  In 
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this  action  Htate  all  these  material  allega- 
tions, and  therefore  states  a  good  cause  of 
action,  and  the  court  committed  no  error 
in  overruling  the  demurrer  to  the  com- 
plaint. 

The  respondents  contend  that  this  state 
of  facts  clearly  makes  the  appellant  liable 
for  the  amount  loaned  to  Roberts  by 
them,  which  was  lost  by  reason  of  the  un- 
satisfied incumbrance,  while  the  appellant 
contends  that  inasmuch  as  W.  N.  Moore, 
the  county  treasurer  of  Douglas  county, 
was  custodian  of  the  school  fund  of  that 
county,  he  was  also  the  agent  of  the  plain- 
tiffs, knew  that  the  Marks  &  Co.  mortgage 
was  a  lien  upon  the  premises,  and  that 
notice  to  him  was  uotice  to  the  plaiutiffs, 
and  therefore  he  is  released  from  liability 
on  account  of  the  loss  sustained  by  plain- 
tiffs. The  county  treasurer,  under  rule  1 
of  the  board,  might  have  been  designated 
the  custodiun  of  the  school,  university, 
and  agricultural  college  funds  of  Douglas 
county.  Under  this  rule  be  was  obliged 
to  receive,  receipt  for,  and  safely  keep 
these  funds,  notes,  and  other  (securities 
subject  to  the  order  of  the  board ;  and 
under  rule  »  he  was  required  to  report 
monthly  the  condition  of  such  funds. 
This  would  not  make  him  agent  of  the 
board,  so  that  notice  to  him  -would  be  no- 
tice to  the  board.  His  position  as  custo- 
dian of  this  fund  would  but  make  him  the 
representative  of  the  state  treasurer,  and 
not  the  agent  of  the  board.  Section  2724 
of  Hill's  Code,  then  In  force,  provided  that 
the  county  treasurer.  If  so  required,  should 
act  as  the  general  agent  of  the  board.  He 
could  be  appointed  only  by  their  will. 
Under  the  statute,  he  must  havo  been  re- 
quested to  act  as  their  agent.  This  will 
or  request  may  have  been  exercised  in 
many  ways,  such  as  a  written  commis- 
sion, an  oral  request,  or  his  appointment 
may  be  inferred  from  the  conduct  of  the 
board  and  of  the  county  treasurer.  The 
principal  is  bound  only  by  the  authorised 
act  of  the  agent.  This  authority  may  be 
established  by  the  instrument  creating  it, 
and  beyond  the  terms  of  the  instrument, 
or  of  the  verbal  commission,  it  may  be 
shown  that  the  principal  has  held  the 
agen  t  out  to  the  world  in  other  lusta  nces  as 
having  authority  which  will  embrace  the 

g articular  act  in  question.  Mechanics'' 
ank  v.  New  York, etc.,  R.  Co.,  13  N.  Y.632. 
In  Walsh  v.  Insurance  Co.,  73  N.  Y.  10,  the 
court  says:  "The  authority  of  an  agent 
is  not  only  that  conferred  upon  him  by  his 
commission,  but  also,  as  to  third  persons, 
that  which  he  is  held  out  as  possessing. 
The  principal  is  often  bound  by  the  act  of 
his  agent  in  excess  or  abuse  of  his  actual  au- 
thority;  but  this  is  only  true  between  the 
principal  and  third  persons,  who,  believing, 
and  having  a  right  to  believe,  that  the 
agent  was  acting  within,  and  not  exceed- 
ing, his  authority,  would  sustain  loss  if 
the  act  was  not  considered  that  of  the 
principal."  This  Is  the  utmost  limit  to 
which  thedoctriueof  making  the  principal 
liable  for  the  act  of  the  agent  has  been  or 
can  be  carried.  Two  things  are  necessary 
to  make  the  principal  llableforsuch  actsof 
the  agent  in  excess  of  his  authority :  The 
principal  must  have  held  the  agent  out  to 
the  world,  in  other  instances,  as  possess- 


ing sufficient  authority  to  embrace  the 
particular  act  In  question ;  and  the  party 
dealing  with  such  agent  must  have  had 
reason  to  believe,  and  must  have  believed, 
that  the  agent  possessed  the  necessary  au- 
thority. These  two  facts  must  always 
exist,  in  order  to  hold  the  principal  liable 
for  the  act  of  the  agent  in  excess  of  his  au- 
thority, since  any  person  dealing  with  an 
agent  does  so  at  his  peril,  and  the  burden 
falls  upon  him  to  show  that  the  agent 
possessed  the  requisite  authority.  When 
the  agency  Is  created  by  a  written  com- 
mission, the  court  is  the  sole  judge  of  the 
measure  and  extent  of  the  power  grauted; 
but  where  the  authority  is  not  conferred 
by  a  written  instrument,  and  the  facts  are 
disputed,  it  is  for  the  jury  to  determine,  un- 
der proper  instructionsfromthe  court,  not 
only  whether  the  agency  exists,  but,  if  so, 
what  is  its  nature  and  extent.  Mechem, 
Ag.  $  106.  Any  evidence,  therefore,  that 
tended  toehow  that  plaintiffs  bad  held  the 
county  treasurer  out  to  the  world  as  pos- 
sessing sufficient  power  and  authority  to 
make  and  certify  the  condition  of  the  title 
to  real  property  offered  a9  security  fur 
loans  from  thesa  funds,  or  any  other  acts 
that  tended  to  show  that  they  bad  con- 
ferred upon  him  greater  power  or  au- 
thority than  that  granted  him  as  custo- 
dian of  such  funds,  would  have  been  ad- 
missible in  evidence.  No  evidence  was 
offered  that  tended  to  show  that  the 
board  had  ever  held  the  county  treasurer 
ont  to  the  world  as  possessing  greater 
power  or  authority  than  that  required  of 
him  as  custodian  of  these  funds,  nor  that 
thecounty  treasurer  had  ever  exercised  any 
greater  power  or  authority  in  connection 
therewith. 

The  Roberts  application  had  another 
certificate,  as  follows:  "To  the  honorable 
board  of  commissioners  for  the  sale  of 
school  lands,  and  the  management  of  the 
funds  arising  therefrom :  1  would  recom- 
mend to  your  favorahle  consideration  the 
within  application  for  a  loan,  as  I  deem 
the  same  a  desirable  one,  and  the  security 
offered  ample.  I  now  have  on  hand  suffi- 
cient school  funds  to  meet  the  loan,  if  or* 
dered.  W.  N.  Moore,  Local  Agent."  Ap- 
pellant insists  that  this  certificate  proves 
the  agency  of  Moore,  and  that  the  board 
relied  upon  it  in  approving  the  applica- 
tion and  ordering  the  loan.  Upon  this 
question  the  court  charged  the  jury  as  fol- 
lows: "On  the  same  paper  upon  which  is 
the  certificate  of  the  defendant,  there  is  a 
certificate  of  W.  N.  Moore,  recommending 
the  loan,  and  that  the  security  was 
ample:  and  the  words  'Local  Agent' 
are  written  after  the  name.  That  the  cer- 
tificate is  not  required  to  be  made  by  the 
local  agent,  and  could  not  be  relied  upon 
by  the  plaintiffs,  and  is  not  evidence  in 
this  case  for  any  purpose,"— to  which  in- 
struction the  defendant  excepted.  Rules 
]  and  9,  supra,  prescribe  the  duties  of  the 
county  treasurer  when  acting  as  the 
custodian  of  these  funds.  The  certificate 
of  W.  N.  Moore  was  not  required  by  the 
statute  nor  these  rules.  To  give  it  the 
legal  effect  intended,  and  to  which  it  was 
entitled,  would  be  to  make  it  corrobora- 
tive of  the  certificate  of  the  local  agent  as 
to  the  value  of  the  security  offered,  and 
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not  as  to  the  condition  of  the  title  to  the 
lands  embraced  in  the  application.  We 
can  see  no  error  in  giving  this  instruction. 

The  defendant  al«o  contended  that  be 
was  not  the  agent  of  the  board,  and  that 
the  certificate  was  made  at  the  request  of 
Mr.  Frledlander,  for  his  use,  and  not  for 
the  purpose  of  advising  the  board  upon 
the  condition  of  the  title  to  the  land  de- 
scribed In  the  Roberts  application.  This 
was  an  issue  made  by  the  pleadings.  Evi- 
dence was  offered  in  support  thereof,  and 
the  conrt  gave  the  following  instruction 
thereon:  "But  there  is  evidence  tending 
to  show,  on  behalf  of  the  defendant,  that, 
he  never  did  act  for  plaintiffs  in  searching 
or  reporting  titles,  but  for  the  applicant 
for  loans,  and  that  in  this  Instance  he 
made  the  said  certificate  for  Mr.  Fried- 
lander,  and  not  for  plaintiffs.  If  you  find 
that  to  be  the  fact,  defendant  would  not 
be  liable  to  plain  tiffs  for  negligence. "  This 
charge  was  certainly  broad  enough  to  suit 
the  defendant,  and,  while  he  could  not  ob- 
ject thereto,  it  was  in  conflict  with  rule  8, 
supra:  and  the  jury,  by  their  verdict,  said 
that  the  defendant  was  not  the  agent  of 
Frledlander  in  making  the  certificate. 

T  be  conrt  excluded  from  the  jury  copies  of 
the  monthly  reports  of  W.  N.  Moore,  made 
to  the  board  in  pursuance  of  rule  9,  supra, 
upon  the  condition  of  the  funds  in  his  pos- 
session, to  which  the  defendant  excepted. 
These  reports  were  in  writing,  of  w  hich 
the  court  was  the  sole  judge,  as  a  ques- 
tion of  law,  of  their  competency.  We  can 
see  no  error  committed  in  excluding  them. 
The  court  excluded  all  evidence  that 
tended  to  show  that  the  defendant  noti- 
fied the  county  treasurer  of  the  Marks  & 
Co.  mortgage,  for  the  reason  that  the  fact 
of  his  agency  had  not  been  establlHhed  or 
attempted,  except  by  the  written  evidence, 
of  which  the  court  was  the  sole  Judge,  and 
bad  the  right  to  exercise  his  discretion  as 
to  the  order  of  the  presentation  of  the  evi- 
dence, and  could  preclude  the  introduction 
of  auy  evidence  tending  to  show  notice  to 
Moore  till  the  fact  or  some  circumstance 
bad  been  Introduced,  tending  to  establish 
such  agency 

The  testimony  shows  that,  when  Rob- 
erts applied  for  a  loan,  he  went  to  the 
county  treasrrer,  who  made  out  his  ap- 
plication, and  went  with  him  to  the  de- 
fendant's office  to  have  the  title  to  the 
property  examined;  that  Frledlander, 
one  of  the  mortgagees  of  the  Marks  &  Co. 
mortgage,  went  with  them ;  that  defend- 
ant examined  the  title,  and  found  the 
Nerney  mortgage  for  $600,  arid  the  Marks 
&  Co.  mortgage  for  $28,000;  that  in  mak- 
ing out  the  certificate  he  noted  the  Nerney 
mortgage,  which  filled  the  blank  space  re- 
served in  the  printed  application  for  that 
purpose:  that  be  was  about  to  interline 
the  certificate,  and  note  the  Marks  &  Co. 
mortgage,  when  Frledlander  .  represented 
to  him  that  this  mortgage  had  been  fully 
paid, and  would  besatisfied  on  the  record; 
that,  relying  upon  these  representations, 
he  did  not  enter  that  mortgage  in  the  cer- 
tificate, bnt  told  Moore  not  to  advance 
any  money  to  Roberts  till  the  mortgage 
had  been  satisfied;  that  when  the  order 
came  from  the  board,  approving  the  loan, 
Moore  drew  up  the  note  and  mortgage, 


and  Roberts  and  wife  executed  the  same, 
and  that  defendant  had  no  knowledge  of 
the  execution  of  this  mortgage  till  a  long 
time  thereafter;  that,  while  the  certificate 
was  not  true,  it  was  not  fraudulent,  nor 
made  with  any  intent  to  deceive  any  one; 
and  that  he  acted  upon  the  honest  belief 
that  the  Marks  &  Co.  mortgage  had  been 
fully  paid,  and  would  be  satisfied  on  the 
record.  The  loss  grows  out  of  the  defend- 
ant's overcontidencemthe  representations 
of  Frledlander.  We  cannot  see,  from  the 
instructions  given  or  refused,  nor  from  the 
evidence  admitted  or  rejected,  that  the 
court  erred,  and  therefore  the  Judgment  of 
the  court  below  must  be  affirmed. 

BEAN,  J.,  expressed  no  opinion  herein. 


(18  Colo.  1M) 

SHANNON  v.  DODGE  et  al. 

(Supreme  Court  of  Colorado.    Jan.  17,  1893.) 

Appeal — Effect  op  Dismissal  op  Judgment  Ap- 
pealed from — Sureties. 

1.  As  a  general  rule,  the  dismissal  of  an 
appeal  to  the  supreme  court  operates  as  an  af- 
firmance of  the  judgment  of  the  trial  court; 
and  this  rule  applies  to  judgments  against  sure- 
ties on  appeal  undertakings  under  the  act  of 
1885,  subject  to  the  statutory  proviso. 

2.  The  act  of  1885,  providing  for  rendering 
judgment  against  sureties  upon  the  undertak- 
ing on  appeal  from  county  to  district  courts,  is 
not  to  be  regarded  as  providing  another  mode 
of  commencing  civil  actions;  but,  by  executing 
the  undertaking,  the  sureties  are  deemed  to 
consent  that  they  shall,  under  the  contingencies 
specified  in  the  undertaking,  be  considered  par- 
ties to  the  original  suit,  and  liable  to  judgment 
for  the  original  cause  of  action  against  their 
principal. 

3.  In  case  of  successive  appeals  of  the  same 
cause,  as  from  the  county  court  to  the  district 
court,  and  thence  to  the  supreme  court,  the 
first  set  of  sureties  are  not  released  by  the 
mere  taking  of  a  second  appeal  with  new  bond 
and  new  sureties,  in  pursuance -of  statutory  au- 
thority existing  at  the  time  the  first  appeal  was 
taken. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Lake  county. 

Suit  in  equity  by  Perley  Dodge  and  M.  J. 
Walsh  against  Margaret  A.  Shannon  to 
enjoin  the  collection  of  a  judgment.  Plain- 
tiffs bad  decree,  and  defendant  brings  er- 
ror. Reversed. 

The  following  provisions,  concerning  ap- 
peals from  county  to  district  courts,  from 
the  act  of  1885,  (pages  158-160,)  are  consid- 
ered in  the  opinion:  From  section  2:  "In 
case  the  Judgment  be  for  the  payment  of 
money,  and  against  the  party  appealing, 
the  undertaking  shall  be  in  double  the 
amount  of  the  Judgment,  or  decree  ap- 
pealed from,  conditioned  for  the  prosecu- 
tion of  the  appeal,  with  effect  and  with- 
out delay,  and  for  the  payment  of  all 
costs,  and  whatever  judgment  may  be 
b  warded  against  the  party  so  appealing, 
on  the  trhil  or  dismissal  of  said  appeal  in 
the  appellate  court,  and  for  the  payment 
of  the  judgment  appealed  from,  in  case 
said  appeal  shall  be  dismissed."  From 
section  5:  "In  all  cases  where  the  judg- 
ment of  the  county  court  Is  affirmed,  or 
Judgment  is  rendered  against  the  appel- 
lant, such  Judgment  shall  be  rendered  and 
entered,  as  well  against  the  sureties  of  the 
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appellant  upon  his  undertaking  as  against 
the  appellant,  and  execution  snail  issue  on 
such  judgment,  as  well  against  such  sure- 
ties as  against  the  appellant:  provided, 
further,  that  no  execution  shall  issue  on 
such  Judgment  against  the  sureties  until  a 
writ  of  scire  facias  shall  issue  and  be  served 
on  such  sureties,  requiring  them  to  show 
cause  before  the  court,  by  a  day  to  be 
named  therein,  not  less  than  tire  days 
after  the  service  of  said  writ,  why  execu- 
tion should  not  be  Issued  against  them." 

N.  Rollins,  for  plaintiff  in  error.  A.  J. 
Sterling  and  H.  P.  Krell,  for  defendants  in 
error. 

ELLIOTT,  J.  Final  Judgment  was  ren- 
dered in  the  district  court  in  favor  of 
Dodge  and  Walsh,  plaintiffs  below,  perpet- 
ually enjoining  Margaret  A.  Shannon,  de- 
fendant below,  from  collecting  a  certain 
judgment  against  said  plaintiffs.  The  de- 
cree was  rendered  upou  overruling  the  de- 
murrer to  the  complaint.  The  facts  stat- 
ed In  the  complaint, so  far  as  the  same  are 
necessary  to  an  understanding  of  the  opin- 
ion, are  as  follows:  In  April,  1887,  Marga- 
ret A.  Shannon  obtained  a  judgment 
against  Warren  Mingus  and  Anna  Mingus 
in  the  county  court  of  Lake  county  for 
f 198.50  and  coats.  From  this  judgment  an 
appeal  was  taken  to  the  district  court, 
Dodge  and  Walsh  becoming  sureties  on  the 
appeal  bond*  or  undertaking.  In  Septem- 
ber, 1887,  upon  the  trial  of  said  appeal, 
Shannon  Hgaln  succeeded  in  her  suit 
against  Mingus  and  Mingus,  recovering 
$150  and  costs,  and  thereupon  the  district 
court  rendered  judgment  agalust  said 
Dodge  and  Walsh  jointly  with  said  Mingus 
and  Mingus  for  the  amount  so  recovered. 
From  the  judgment  thus  rendered  in  the 
district  court,  Mingus  and  Mingus  took  an 
appeal  to  the  supreme  court.  Dodge  and 
Walsh  did  not  join  in  the  latter  appeal. 
It  was  a  separate  appeal  by  Warren  and 
Anna  Mingus,  with  other  sureties  upon 
their  appeal  bond.  The  appeal  to  the  su- 
preme court  was  dismissed  in  March,  1888. 

1.  As  a  general  rule,  the  dismissal  of  an 
appeal  by  the  supreme  court  operates  as 
an  affirmance  of  the  judgment  of  the  trial 
court.  Code,  §§  397-399.  Sbannou,  there- 
fore, in  the  absence  of  any  law  to  the  con- 
trary,' was  entitled  to  enforce  her  judg- 
ment against  Dodge  and  Walsh,  as  well 
as  against  Mingus  and  Mingus,  subject 
only  to  the  conditions  of  the  statute  In 
respect  to  the  issuance  of  a  scire  facias. 
Sees.  Laws  1885,  p.  160,  §  5. 

2.  Two  grounds  of  objection  are  urged 
against  the  enforcement  of  the  Shannon 
judgment.  In  the  first  place,  it  is  contend- 
ed that  said  judgment  was  illegal  as  to 
them  because  it  was  rendered  without  the 
briuglng  of  any  suit  upon  the  undertaking 
executed  by  them  as  sureties.  The  instru- 
ment executed  by  Dodge  and  Walsh  as 
sureties  conformed  in  all  substantial  par- 
ticulars to  the  requirements  of  the  statute. 
Section  2,  Act  1885,  supra.  It  is  true  the 
undertaking  did  not  in  form  provide  that 
Judgment  should  he  rendered  against  them 
as  well  as  against  their  principals,  but  it 
did  provide  for  the  payment  of  what- 
ever Judgment  might  be  rendered  against 


their  principals;  and,  furthermore,  the 
statute  in  pursuance  of  which  the  under- 
taking was  executed  expressly  provided 
that,  In  case  judgment  should  be  rendered 
against  appellants  in  the  appellate  court, 
such  judgment  should  also  be  rendered 
against  them  as  sureties  of  appellants  up- 
on such  undertaking.  The  undertaking 
being  executed  in  pursuance  of  the  stat- 
ute, and  for  the  purpose  of  obtainiug  its 
benefits,  the  provisions  of  the  statute  are 
to  be  considered  as  part  of  the  undertak- 
ing, and  construed  accordingly.  The  pro- 
vision of  the  act  of  1885  providing  for  the 
rendering  of  judgment  against  sureties  up- 
on the  undertaking  on  appeal  was  not  re- 
pealed by  the  Code  of  1887,  either  in  express 
terms  or  by  necessary  implication.  The 
act  of  1885  is  not  to  be  regarded  as  provid- 
ing another  mode  of  commencing  civil  ac- 
tions. It  does  not  pro  vide  for  introducing 
a  new  cause  of  action  into  the  suit  in 
which  the  undertaking  is  given;  but  tbe 
true  construction  of  the  statute  is  that, 
by  executing  the  undertaking,  tbe  sureties 
are  deemed  to  consent  that  they  shall,  un- 
derthecontingencies  specified  in  the  under- 
taking, be  considered  parties  to  tbe  orig- 
inal suit,  and  liable  to  judgment  for  the 
original  cause  of  action  against  their 
principal.  White  v.  Prig  more,  29  Ark.  208; 
Callahan  v.  Saleski,  Id.  216;  Ex  Parte  Mil- 
ler, 1  Yerg.  435;  Brandt,  Sur.  §  398. 

3.  Again.lt  is  contended  that  the  taking 
of  the  second  appeal  operated  as  a  release 
of  Dodge  and  Walsh  as  sureties.  The  ar- 
gument is  that  the  second  appeal  suspend- 
ed the  district  conrt  judgment,  and  that 
Dodge  and  Walsh  were  thereby  precluded, 
during  tbe  pendency  of  sucb  appeal,  from 
exercising  their  rights  as  sureties  to  pro- 
tect themselves  against  their  principals; 
that  they  should,  at  all  times,  have  en- 
Joyed  the  right  of  paying  said  Judgment, 
and  thereafter  enforcing  tbe  same  against 
Mingus  and  Mingus.  Where  there  have 
been  successive  appeals  in  the  same  case, 
with  different  appeal  bonds  and  different 
sureties,  the  decisions  bave  not  been  nni- 
forro  as  to  which  set  of  sureties  are  bound. 
It  has  been  held  that  tbe  latter  sureties  are 
primarily  liable,  and  that  a  secondary  lia- 
bility only  rests  upon  the  first  sureties. 
Chester  v.Broderlck,  131  K.  Y.  549,  30  N.  E. 
Rep.  507.  In  tbe  present  case  there  were 
two  appeals,  but  the  first  appeal  bond  or 
undertaking  was  merged  In  the  judgment 
rendered  by  the  district  court  before  tbe 
second  appeal  bond  was  executed.  As  the 
judgment  against  Dodge  and  Walsh  was 
valid  when  it  was  rendered,  it  would  seem 
idle  to  contend  that  it  became  Invalid  in 
consequence  of  proceedings  in  the  supreme 
court  resulting  in  its  affirmance.  Consid- 
ering the  case  as  though  no  judgment  had 
been  rendered  upon  tbe  first  appeal  bond, 
the  better  reason  would  seem  to  be  with 
tbose  authorities  which  bold  that  the  first 
set  of  sureties  are  not  released  by  the  mere 
taking  of  a  second  appeal,  with  new  bond 
and  new  sureties.  It  is  true,  while  the  ap. 
peal  to  the  supreme  court  was  pending, 
the  privileges  of  Dodge  and  Walsh  were 
temporarily  suspended  in  respect  to  the 
district  court  judgment,— that  is,  they 
could  not,  dnring  that  time,  exercise  the 
privilege  of  payment  and  subrogation ;  bat 
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this  suspension  was  not  occasioned  by  any 
In  alt  or  act  of  the  obligee  in  the  bond  which 
they  had  signed.  The  taking  of  the  second 
appeal  was  the  act  ot  Mingns  and  Mln- 
gus,  and  not  the  act  ot  Shannon.  It  was 
the  act  of  the  principals  of  Dodge  and 
Walsh  In  the  first  appeal  bond  or  under- 
taking. Shannon  was  powerless  to  pre- 
vent the  second  appeal,  and  it  does  not 
appear  that  she  could  have  sooner  dis- 
missed It.  The  appeal  to  the  supreme 
conrt  was  in  pursuance  of  statutory  au- 
thority existing  at  the  time  Dodge  and 
Walsh  signed  the  first  appeal  undertak- 
ing. They  must  therefore  be  held  to  have 
anticipated,  or  at  least  to  have  known, 
that  such  an  appeal  might  be  taken  when 
they  signed  tbe  first  undertaking.  Having 
knowingly  and  voluntarily  placed  them- 
selves in  this  position,  they  must  bear  the 
consequences.  Rockwell  v.  District  Court, 
17  Colo.  — ,  29  Pac.  Rep.  454;  Robinson  v. 
Plimpton,  25  N.  Y.  484;  Evere  v.  Sager,  28 
Micb.  47;  Ashby  v.  Sharp,  1  Litt.  (Ky.) 
156;  Marquette  Co.  v.  Ward,  50  Mich.  174, 
15  N.  W.  Rep.  70;  State  v.  Bradshaw,  10 
Ired.  229;  Brandt,  Sur.  §  897;  Murfree,  Off. 
Bonds,  $81.  It  is  said  that  the  contract 
of  a  surety  Is  strlctlssiml  juris.  The  say- 
ing is  liable  to  abuse  In  its  application. 
Considering  the  situation  of  tbe  obligee  In 
an  appeal  bond,  it  would  seem  that  his 
rights  should  be  regarded  equally  with 
those  of  the  surety.  Au  appeal  bond  may 
be  executed  and  approved,  and  thus  ac- 
cepted for  tbe  judament  creditor,  without 
hisconsentorknowledge;  and  thereby  the 
enforcement  of  bis  Judgment  Is  stayed.  It 
is  the  act  of  the  surety  which  enables  tbe 
judgment  debtor  to  accomplish  such  re- 
sult. Tbe  surety,  having  thus  prejudiced 
the  judgment  creditor,  and  having  thus 
obtained  for  his  principal,  (the  judgment 
debtor,)  the  benefit  of  an  appeal,  should 
not,  upon  the  breach  of  tbe  condition  of  the 
bond,  be  allowed  to  escape  liability  except 
for  the  most  substantial  reason.  Certainly 
the  mere  taking  of  another  appeal  under 
statntory  authority,  without  the  consent 
ofthe  obligee, should  not  absolve  tbe  sure- 
ty. The  dem  urrer  to  the  complaint  should 
have  been  sustained.  The  judgment  of  tbe 
district  court  Is  reversed. 


(18  Colo.  170) 

GRAVES  v.  PEOPLE. 

(Supreme  Court  of  Colorado.    Jan.  17,  1893.) 

Mckdbr— Evidence— Hearsay— Dying  Declara- 
tions— Rbs  Gestjj— Hoffioienct  or  Objection 
to  Evidence— Instructions. 

1.  In  a  criminal  case  it  is  the  duty  of  the 
court  to  see  that  the  trial  is  conducted  accord- 
ing to  law,  and  the  jury  properly  instructed. 

2.  Hearsay  evidence  is  generally  inadmis- 
sible, but  to  this  well-established  rule  there  axe 
some  exceptions. 

3.  In  a  trial  for  murder  by  poisoning,  the 
statements  of  the  deceased  in  narration  of  past 
events,  voicing  her  suspicions  as  to  the  sender 
of  the  poison,  are  incompetent. 

4.  Where  it  is  shown  that  the  deceased,  at 
the  time  of  making  certain  statements,  expect- 
ed to  recover,  such  statements  are  not  receiv- 
able in  evidence  as  dying  declarations. 

5.  Res  gestae .  are  events  speaking  for 
themselves  through  the  instinctive  words  and 


act8#  of  participants,  not  the  words  and  acts  of 
participants  when  narrating  the  events. 

6.  Where  the  record  shows  that  at  the 
time  a  certain  class  of  evidence  was  first 
offered  its  admission  was  vigorously  opposed, 

.the  objections  to  its  introduction  then  fully 
argued,  and  renewed  upon  a  motion  to  strike 
out,  had  sufficient  to  reserve  the  point,  without 
a  renewal  of  the  objection  to  each  question 
thereafter  propounded. 

7.  Where  the  evidence  in  a  criminal  case  is 
wholly  circumstantial  it  is  error  to  instruct  the 
jury  that  they  need  not  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  in  the  chain  of 
circumstances  relied  upon  to  establish  the  de- 
fendant's guilt. 

(Syllabus  by  the  Court) 

Error  to  district  court,  Arapahoe 
county. 

T.  Thatcher  Graves  was  convicted  of 
murder  in  the  first  degree,  and  brings  er- 
ror. Reversed. 

Wells,  Macon  &  Furman,  for  plaintiff  in 
error.  Joseph  H.  Maupin,  Atty.  Gen.,  R. 
W.  Steele,  J.  B.  Belford,  Lafe  Pence,  I.  K. 
Stevens,  and  H.  B.  Babb,  for  tbe  People. 

HAYT,  C.  J.  Josephine  A.  Barnaby  died 
in  the  city  of  Denver  upon  tbe  19th  day 
of  April,  1891,  under  circumstances  Indi- 
cating that  her  death  was  caused  by  ar- 
senical poisoning.  Plaintiff  In  error,  T. 
Thatcher  Graves,  was  indicted  for  the 
murder  of  the  deceased,  convicted  of  mur- 
der in  tbe  first  degree,  and  senteuced  ac- 
cordingly. Mrs.  Barnaby,  at  the  time  of 
taking  the  supposed  poison,  which  the  ev- 
idence Indicated  produced  death,  was 
stopping  temporarily  with  friends  in  the 
city  of  Denver.  She  bad,  immediately 
prior  to  this,  been  traveling  in  the  state  of 
California,  and  was  then  on  her  return  to 
her  home  In  tbe  city  of  Providence,  in  the 
state  of  Rhode  Island.  The  plaintiff  in 
error,  a  practicing  physician  in  tbe  city  of 
Providence,  was  the  confidential  friend  of 
the  deceased,  and  for  some  time  previous 
to  her  death  had  the  entire  coutrol  and 
management  of  her  estate,  amounting  in 
the  aggregate  to  something  over  $100,- 
000.  The  major  portion  of  this  property 
is  shown  to  have  consisted  of  stocks  and 
bonds,  standing  at  the  time  in  tbe  name 
of  plaintiff  in  error.  He  bad  never  been 
required  to  give  security  for  this  proper- 
ty, aud  none  was  given.  The  testimony 
shows  that  at  least  up  to  a  period  short- 
ly before  her  death  the  deceased  bod  held 
tbe  defendant  and  bis  family  in  the  high- 
est esteem  as  friends,  and  that  she  had 
unbounded  confidence  in  his  business  sa- 
gacity and  Integrity.  She  bad  been  for 
years  a  sufferer  from  partial  parulysls  of 
one  side  of  her  body,  plaintiff  in  error  be- 
ing ber  sole  attending  physician.  When 
at  home  in  Providence,  she  was  often  u 
visitor  in  his  family,  and  while  traveling 
was  in  the  habit  of  writing  him  upon  busi- 
ness aud  other  matters  frequently.  Her 
letters,  introduced  in  evidence,  are  couched 
in  language  breathing  a  spirit  of  respect* 
ful  regard  and  concern  for  Dr.  Graves  and 
bis  family,  which  consisted  of  a  wife  and 
his  aged  mother.  Her  regard  for  this  con- 
victed man  Is  further  shown  by  two  wills 
Introduced  fn  evidence.  In  each  of  which 
he  is  left  a  legacy  of  $25,000,  and  made.her 
sole,  executor  without  bonds.   In  general, 
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Dr.  Graves'  letters  to  Mrs.  Barnaby  are 
of  like  character  an  those  from  her  to  hlra, 
although  two,  written  at  a  time  when 
she  was  con  tern  plating  the  purchase  of 
property  in  the  Adirondack  mountains, 
and  for  the  purpose  of  preventing  such 
investment,  are  of  a  different  nature.  A 
favorite  resort  of  Mrs.  Barnaby  in  the 
Adirondack  mountains  of  New  York  was 
sometimes  called  "The  Woods."  It  was 
under  the  management  of  her  friends,  re- 
ferred to  by  the  witnesses  a«  "  the  Ben- 
netts." It  was  near  this  place  that  she 
proposed  to  Invest.  In  the  two  letters 
mentioned,  Dr.  Graves  stated  that  the  ex- 
ecutors of  her  late  husband's  estate  were 
much  displeased  with  her  conduct,  and 
would  take  steps  to  have  a  guardian  ap- 
pointed for  her  if  she  persisted  in  herinten- 
tlon  to  purchase.  He  admitted,  upon 
cross-examination,  that  he  knew  at  the 
time  of  writing  these  letters  that  some  of 
the  statements  therein  made  were  un- 
founded and  false.  Gain  is  ascribed  as  the 
motive  for  the  crime.  It  is  claimed  that 
Dr.  Graves  had  squandered  a  portion  of 
Mrs.  Barnaby 's  estate,  and  was  appre- 
hensive lest  his  agency  might  be  revoked, 
and  an  accounting  demanded;  that  he 
desired  her  death  so  that  detection  would 
be  improbable,  aud  also  thut  he  might 
thereby  come  into  possession  of  the  bene- 
fits conferred  upon  bim  by  her  will. 

The  circumstances  surrounding  the  fatal 
illness  of  the  deceased.  In  brief,  are  as  fol- 
lows: In  Denversbe  was  the  guest  of  Mr. 
and  Mrs.  Worrell.  Shortly  before  her  ar- 
rival in  this  city  a  package  came  by  mail 
to  her  address.  It  was  directed  in  care  of 
Mr.  Worrell,  and  taken  from  the  post 
office  to  his  office.  This  package  was  de- 
posited on  the  top  of  a  desk  in  a  down- 
town office  occupied  by  Mr.  Worrell  and 
others,  and  there  allowed  to  remain  for 
several  days.  Upon  Mrs.  Barnaby *s  ar- 
rival, Mr.  Worrell  put  the  package  in  his 
buggy  for  the  purpose  of  taking  it  op  to 
bis  residence.  It  was,  however, forgotten, 
and  taken  with  the  buggy  to  the  livery 
stable,  where  it  remained  for  a  brief  pe- 
riod. It  was  then  found,  and  given  to  Mr. 
Worrell,  and  by  him  in  turn  handed  to  the 
deceased.  It  appears  that  this  package 
was  opened  by  Mrs.  Barnaby  In  the  pres- 
ence of  several  parties,  before  it  was  re- 
moved from  thedown-town  office.  Itcon- 
tained  a  bottle  of  sufficient  capacity  to 
hold  about  one  half  pint,  filled  with  a  dark 
fluid,  which  some  of  those  present  took  to 
be  blackberry  wine.  This  bottle,  although 
not  mailed  until  the  latter  part  of  March, 
and  not  received  until  some  time  in  the 
month  of  April,  bore  this  peculiar  inscrip- 
tion: "Wish  you  a  bappy  New  Year. 
Please  accept  this  fine  old  whisky  from 
your  friends  in  the  woods. "  The  package 
arrived  In  Denver  April  4tb.  After  It 
reached  Mrs.  Barnaby's  hands  at  the 
Worrell  residence  it  was  placed  by  her  in 
her  trunk,  which  was  locked.  On  Monday, 
April  13th,  Mrs.  Worrell,  Sr.,  and  Mrs. 
Barnaby  made  atrip  to  the  country,  re- 
turning in  the  evening.  Feeling  exhaust- 
ed upon  their  return,  Mrs.  Barnaby  pro- 

?osed  to  make  a  couple  of  "toddles"  from 
be  contents  of  this  bottle.    For  this  pur- 
pose she  took  it  from  the  trunk,  and  pre- 


pared a  drink  for  herself  and  onefor  Mm. 
Worrell,  in  different  glasses,  using  about 
two  teaspoonfuis  of  the  contents  pf  this 
bottle  for  each.  Mrs.  Barnaby  drank  one 
and  Mrs.  Worrell  the  other.'  Soon  after 
drinking,  both  were  taken  sick,  exhibiting; 
symptoms  of  arsenical  poisoning.  Mrs. 
Worrell  recovered,  and  was  a  witness  for 
the  state  upon  the  trial  in  tbe  district 
court.  Mrs.  Barnaby,  after  lingering  sev- 
eral days  in  great  agony,  died.  An  ex* 
aminatlon  of  tbe  contents  remaining  in 
the  bottle,  by  chemists  of  undoubted  re- 
pute, disclosed  a  strong  solution  of  araen- 
ite  of  potassium,  and  arsenic  was  subse- 
quently detected  in  tbe  viscera  of  the  de- 
ceased. As  the  decision  in  this  court  rests 
upon  matters  of  law,  a  fuller  statement 
of  tbe  facts  Is  deemed  unnecessary. 

It  was  the  duty  of  the  district  court  try- 
ing the  case  to  see  tbat  the  trial  was  con- 
ducted according  to  law,  and  the  Jury 
properly  instructed.  It  was  the  peculiar 
province  of  the  Jury  to  weigh  the  evidence, 
and  return  such  a  verdict  as  in  the  Judg- 
ment of  tbe  Jurors  the  evidence  required. 
Tbe  innocence  of  every  accused  person 
most  be  presumed  until  his  guilt  is  estab- 
lished according  to  the  law  of  the  land, 
and  beyond  all  reasonable  doubt.  Tbe 
rules  governing  the  trial  of  criminal  cases 
are  the  outgrowth  of  experience,  and  em- 
body the  wisdom  of  centuries.  A  convic- 
tion obtained  in  cases  where  a  substantial 
compliance  with  these  rules  has  not  been 
bad  cannot  be  allowed  to  stand.  Did  tbe 
defendant  have  such  a  trial  as  the  law 
guaranties?  His  counsel  contend  that  he 
did  not.  They  claim  that  certain  well-es- 
tablished rulee  of  the  law  of  evidence  were 
not  observed  nt  the  trial:  that  tbe  Jury 
were  not  properly  instructed,  and  that  the 
defendant  was  greatly  prejudiced  thereby. 
Tbe  evidence  of  guilt  is  entirely  circum- 
stantial. Of  that  claimed  to  have  been 
Improperly  admitted  the  following  may 
be  mentioned:  Mrs.  E.  S.  Worrell,  a  wit- 
ness for  the  state,  was  allowed  to  testify 
as  follows,  with  reference  to  a  conversa- 
tion wich  the  deceased,  which  occurred  the 
day  after  she  partook  of  the  contents  of 
tbe  bottle:  "The  next  morning  she  seemed 
a  little  brighter.  She  knew  she  had  taken 
poison  at  that  time.  I  asked  if  she  sup- 
posed the  Bennetts  could  have  sent  that. 
*  *  •  I  asked  her  if  she  thought  the  Ben- 
netts could  have  sent  the  stuff.  She  said, 
'No.'  I  asked  her,  'Do  you  think  Dr. 
Graves  could  have  sent  It?'  and  she  did 
not  answer  me."  Tills  testimony  was  re- 
ceived against  objection,  and  after  its  ex- 
ception the  court  overruled  a  motion  to 
strike  it  out.  Mrs.  Nancy  B.  Allen,  an- 
other witness  for  the  state,  testified  to  a 
conversation  had  by  the  witness  with  Mrs. 
Barnaby,  as  follows:  "The  next  morning 
she  seemed  more  quiet.  Had  become  par- 
tially warm,  and  seemed  inclined  to  talk. 
Edward  Worrell,  Jr.,  came  into  the  room, 
and  asked  her  bow  she  felt,  and  took  hold 
of  her  hand;  and  after  he  went  out  she 
says:  1  How  good  that  boy  is  to  me.  He's 
like  my  own  son  in  his  kiudness  to  me. 
Tou  have  all  been  so  good.  If  I  had  been 
at  an  hotel  I  would  have  died  before  morn- 
ing.'" This  evidence  was  objected  to, 
which  objection  was  overruled  by  the 
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court,  tbe  conrt  using  this  langauge: 
"Erery thing  said  by  her  at  the  time  is 
part  of  tbe  res  gestae,  and  is  admissible. " 
This  witness  was  further  permitted  to  tes- 
tify as  follows:  "She  (Mrs.  Barnaby)sald : 
'Keep  this  still.  I  want,  just  as  quick  as 
I  am  able  to  travel,  to  go  east.  I  will  put 
this  in  the  bands  of  detectives.  I  know 
somebody.  *  *  *'  We  felt  satisfied  some- 
body was  seeking  her  life.  I  said, 'Have 
yon  any  enemies  that  would  do  such  a 
deed  as  this?'  She  said,  'I  don't  know 
that  I  have  an  enemy  in  tbe  world.'  Then 
sbe  thought  a  moment, and  said:  'I  don't 
know  but  the  last  maid  was  angryat  me. 
Sbe  wann't  a  lady,  and  I  didn't  care  to 
keep  her.'  T  said, 'Did  yon  employ  her?' 
and  she  said  she  was  employed  by  Dr. 
Graves.  'He  was  very  anxious  for  me  to 
spend  the  winter  In  Cuba  with  this  com- 
panion, and  I  didn't  want  to  go.  I  want- 
ed to  go  to  tbe  California  coast.'  I  said, 
'Is  there  any  one  you  can  think  of  who 
knows  that  they  will  be  benefited  by  your 
death?'  Sbe  said,  *  I  left  Dr.  Graves  $50,- 
000  la  my  will,  and  he  knows  It.'  1  said, 
'That  is  a  good,  big  sum.'  Sbe  said  it 
was  too  much,  and  in  a  later  will  she  had 
changed  it.  She  had  two  lovely  daugh- 
ters, she  said;  good  girls;  one  tra voting 
In  Europe.  She  said  she  thought  she  put 
about  two  teaspoonfnls  in  each  tumbler. 
That  she  hadn't  as  much  confidence  in  Dr. 
Graves  as  she  bad  bad.  That  the  medi- 
cine tbac  he  bad  sent  her  lately  hadn't 
seemed  to  do  her  the  good  it  used  to. 
That  she  was  not  suited  with  the  way  ahe 
bad  been  treated  while  she  was  In  Cali- 
fornia. That  she  had  been  very  much  dis- 
commoded by  not  getting  money  when 
she  wanted  it.  At  one  time,  she  said,  they 
bad  50  cents  between  them. " 

Of  this  evidence  it  is  to  be  observed  that 
it  constats  of  statements  alleged  to  have 
been  made  by  Mrs.  Barnaby  during  her 
Ufetime,  detailed  upon  the  witness  stand 
by  third  parties.  It  is  mostly  hearsay. 
By  a  famlliarrnle  of  law,  hearsay  evidence, 
on  account  of  its  intrinsic  weakness,  and 
Its  incompetency  to  satisfy  the  mind  as  to 
the  existence  of  any  fact,  and  tbe  fraud 
which  may  be  practiced  under  its  cover,  Is 
generally  held  inadmissible.  To  this  well- 
established  rule  there  are  aome  exceptions, 
recognized  from  necessity,  on  account  of 
the  absence  of  better  evidence.  Tbe  excep- 
tions may  be  divided  into  four  classes: 
(1)  Evidence  of  matters  of  pnbllc  and  gen- 
eral Interest;  (2)  evidence  of  ancient  pos- 
sessions; (3)  declarations  against  inter- 
est: (4)  evidence  of  dying  declarations; 
and  a  few  others  of  a  miscellaneous  na- 
ture. 1  Ureenl.  Ev.  (14th  Ed.)  127.  It  is 
apparent  that  tbe  statements  of  Mrs.  Bar- 
naby do  not  fall  under  the  first  three  ex- 
ceptions named;  so  their  admissibility 
most  be  upheld  under  tbe  fonrth  excep- 
tion, if  at  all.  It  Is  only  necessary  for  us 
to  state  briefly  the  principle  under  which 
dying  declarations  are  admitted,  to  show 
that  this  exception  does  not  permit  tbe 
evidence  here  objected  to.  Dying  declara- 
tions are  admitted  from  the  necessity  of 
tbe  case,  in  order  that  manslayers  may  be 
brought  to  Justice;  experience  having 
shown  that  frequently  no  third  party  was 
an  eyewitness  to  tbe  homicide.  They  are 
v.32F.no.l— 5 


only  admitted  when  it  is  shown  that  tbe 
party  making  them  was  in  extremis  at  tbe 
time,  and  when  all  hope  of  this  world  bad 
passed;  "when  every  motive  to  falsehood 
Is  silenced,  and  the  mind  is  Induced  by  tbe 
most  powerful  considerations  to  speak  the 
truth.  A  situation  so  solemn  and  so  aw- 
ful is  considered  by  the  law  as  creating  an 
obligation  equal  to  that  which  is  imposed 
by  a  positive  oath  administered  In  a  court 
of  justice."  Rex  v.  Woodcock,  1  Leach, 
502.  In  this  case  it  affirmatively  appears 
that  at  tbe  time  the  statements  were  made 
to  these  two  witnesses  Mrs.  Barnaby  ex- 
pected to  recover.  This,  of  Itself,  would 
exclude  the  application  of  tbe  exception 
permitting  evidence  of  dying  declarations, 
und  It  is  therefore  unnecessary  to  specify 
other  objections.  Among  the  miscella- 
neous exceptions  referred  to,  the  one  per- 
mitting evidence  of  the  res  gestae  is  here 
relied  upon.  u  Kes  gestae  are  events  speak- 
ing for  themselves,  through  tbe  iustlnctlve 
words  and  acts  of  participants,  not  tbe 
words  and  acts  of  participants  when  nar- 
rating the  events.  What  is  done  or  said 
by  participants  under  the  immediate  spur 
of  a  transaction  becomes  thus  part  of  tbe 
transaction,  because  It  Is  then  the  trans- 
action that  thus  speaks.  In  such  cases  it 
Is  not  necessary  to  examine  as  witnesses 
the  persons  who,  as  participators  in  tbe 
transaction,  thus  instinctively  spoke  or 
acted.  What  they  did  or  said  Is  not  hear- 
say; it  Is  part  of  the  transaction  Itself." 
Whart.  Crlro,  Ev.  (9th  Ed.)  §  262.  Any 
statement  made  by  Mrs.  Barnaby  at  tbe 
time  of  taking  the  fatal  dose,  or  so  soon 
thereafter  as  to  make  the  declarations  a 
part  of  tbe  transaction,  and  explanatory 
of  that  act,  was  admissible.  But,  with  a 
single  exception,  tbe  statements  are  not 
of  this  character,  and  consequently  the  ev- 
idence should  not  have  been  allowed  as 
part  of  the  res  gestae.  It  is  not  only  hear- 
say, but  hearsay  evidence  of  the  most  ob- 
jectionable kind.  Under  claim  that  it  was 
part  of  the  res  gestae,  witnesses  were  per- 
mitted to  detail  statements  made  by  Mrs. 
Barnaby,  that  would  not  have'  been  re- 
ceivable In  evidence  If  she  had  recovered 
and  appeared  as  a  witness  upon  the  stand 
against  the  defendant  npon  n  charge  for 
a  lesser  offense.  Under  the  rulings  of  the 
trial  court,  suspicions  voiced  by  the  de- 
ceased were  admitted,  whether  tbe  same 
originated  with  her  or  emanated  from  some 
one  of  the  numerous  persons  admitted  to 
thesickcbaraber.  In  this  indirect  mode  tbe 
statement  was  permitted  to  goto  the  Jary 
that,  in  tbe  opinion  of  Mrs.  Burnaby,  the 
Bennetts  did  not  send  the  contents  of  the 
bottle.  The  court  also  permitted  a  ques- 
tion put  by  Mrs.  Worrell  to  Mrs.  Barnaby, 
which  cast  a  suspicion  upon  Dr.  (J raves, 
although  the  deceased  did  not  answer  such 
question.  In  the  statements  detailed  by 
Mrs.  Allen,  the  deceased  was  also  allowed 
to  reflect  upon  the  character  of  a  witness 
for  the  defense,  Sallie  Hanley,  and  thus,  in 
advance,  prejudice  her  evidence  before  tbe 
jury.  Suspicion  was  permitted  to  be  cast 
upon  the  defendant  by  the  introduction  of 
declarations  of  the  deceased  tending  to 
show  that  this  maid  was  employed  for 
ber  by  Dr.  Graves  under  circumstances 
which  would  indicate  that  such  employ- 
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ment  was  not  only  without  her  consent, 
but  against  her  wishes,  and  for  a  sinister 
purpose.  So,  also,  in  this  Indirect  way, 
the  statement  was  introduced  to  the  jury 
that  she  had  left  Dr.  Graves  $50,000  by  a 
former  will,  and  that  be  knew  of  it,  al- 
though by  other  evidence  it  is  conclusive- 
ly shown  that  this  statement  was  not  in 
accordance  with  the  fact;  and  at  best  it  is 
a  narrative  of  a  past  transaction,  in  no 
way  connected  with  the  taking  of  the 

ftoison,  and  therefore  not  admissible.  It 
b  contended  that  this  evidence  was  com- 
petent to  show  that  Mrs.Barnaby's  confi- 
dence in  plaintiff  in  error  had  been  shaken, 
and  that  she  bad  lost  regard  for  him.  The 
statements  having  been  made  after  the  al- 
leged crime  had  been  committed,  tbey 
were  incompetent  for  this  purpose.  Aside 
from  this,  as  we  have  seen,  the  evidence 
was  not  properly  limited.  Statements 
purporting  to  have  emanated  from  the  de- 
ceased during  her  last  sickness,  at  a  time 
when  her  body  was  racked  with  suffering, 
were  well  calculated  to  unduly  prejudice 
the  defendant's  cause  with  the  jury. 

A  large  part  of  the  evidence  of  the  wit- 
ness Addle  A.  Carrier  is  still  more  harm- 
ful and  equally  as  objectionable  as  the 
evidence  of  either  Mrs.  Worrell  or  Mrs. 
Allen.  This  witness  testified,  in  part,  as 
follows:  "Tuesday  morning  I  had  a  con- 
versation with  Mrs.  Barnaby.  Sheseemed 
to  want  to  talk.  I  sat  down  by  the  side 
of  the  bed,  and  the  first  thing  she  said 
was, '  Somebody  evidently  wants  to  kill 
me.'  I  said,  'It  looks  that  way.'  She 
said:  'Keep  still  about  it.  because  who- 
ever sent  that  bottle  sent  it  with  the  in- 
tention of  taking  my  life,  and  is  watching 
-the  result.  Just  as  soon  as  I  am  able,  I 
shall  take  the  bottle,  and  put  it  in  the 
hands  of  the  best  criminMl  lawyer  I  can 
find  in  New  York  city,  and  ferret  this  out, 
if  it  takes  every  dollar  I  have.'  I  was 
there  perhaps  two  hours.  *  *  •  I  went 
in  almost  every  day,  but  didn't  have  any 
special  conversation  with  her  until  Friday 
morning  before  her  death.  That  morning 
it  was  very  hard  work  for  her  to  breathe. 
She  felt  very  sick.  1  asked  her,  4  Do  you 
think  the  Bennetts  sent  that  dose?'  She 
says:  'Oh,  no.no.  We  are  the  best  of 
friends.  I  am  going  to  spend  the  sum- 
mer with  them.'  Then  she  says:  'Can  it 
be  poHslble  Dr.  GraveB  would  do  such  a 
thing?'  I  says:  'I  don't  know.  Did  you 
remember  him  in  your  first  will  to  a  large 
amount?'  She  said,  'Yes,  930,000;'  and 
that  he  knew  it;  that  he  saw  the  will.  My 
mother  told  me  that  Mrs.  Barnaby  had 
informed  her  to  the  same  effect."  Al- 
though the  evidence  of  this  witness  was 
not  objected  to  at  the  time,  in  view  of  a 
new  trial  of  the  cause  we  deem  it  incum- 
bent upon  this  court  to  notice  it.  After 
the  previous  ruling  of  the  trial  court,  ad- 
mitting, against  objection,  the  same  char- 
acter of  evidence  from  other  witnesses, 
and  the  declaration  that  "everything  said 
by  ber  [Mrs.  Barnaby]  at  the  time  is  part 
of  the  res  gestee,  and  is  admissible, "  the 
failure  of  the  counsel  to  renew  the  objec- 
tions to  evidence  of  Mrs.  Barnaby 'a  state- 
ments should  not  cause  wonder.  Gilpin 
v.  Gilpin,  12  Colo.  504,  21  Pac.  Rep.  612.  A 
Constant  repetition  of  the  same  objection 


would  have  unnecessarily  delayed  the 
trial,  and  might  have  prejudiced  the  de- 
fendant's cause  before  the  jury.  When  a 
certain  class  of  evidence  is  offered,  such  ob- 
jection as  counsel  have  to  its  admission 
should  he  fully  stated.  After  this  has 
been  done,  and  the  objection  argued,  over- 
ruled, and  the  evldeuce  received,  the  atten- 
tion of  the  court  again  called  to  its  objec- 
tionable character  by  a  motion  to  strike 
out  the  evidence,  and  exceptions  to  the  ad- 
verse rulimrs  duly  taken,  as  in  this  case, 
counsel  may  well  desist  from  renewing 
fruitless  objections.  The  representations 
made  by  Mrs.  Barnaby,  while  sick,  of  the 
uature,  symptoms,  and  effects  of  her  sick- 
ness, were  properly  admitted  as  original 
evidence,  but  the  rule  permitting  this  re- 
quires'  the  evidence  to  be  limited  to  excla- 
mations of  present  pains,  or  statements  of 
present  symptoms,  and  other  like  matter. 

Error  is  also  assigned  upon  the  ruling  of 
the  court  whereby  two  certain  receipts 
were  excluded.  These  were  given  by  C.  M. 
Van  Slack  to  Dr.  Graves  for  property 
turned  over  by  the  latter  to  the  former. 
It  was  In  evidence  on  the  part  of  the  state 
that  Van  Slack  had  been  appointed,  by  the 
proper  court,  custodian  of  the  property 
after  Mrs.  Barnaby 's  death,  and  that 
stocks  and  money  had  been  turned  over 
to  nim  as  such  custodian  by  Dr.  Graves. 
The  defendant  testified  that  Van  Slack 
bad  receipted  for  this  property,  and  offered 
in  evidence  such  receipts,  but  the  court  ex- 
cluded the  same  as  immaterial.  The  re- 
ceipts, as  they  appear  in  the  record,  em- 
brace an  itemized  list  of  a  large  amount  of 
personal  property  said  to  have  belonged 
to  Mrs.  Barnaby.  Tbe  court  was  in  error 
in  declaring  these  receipts  immaterial. 
The  state  having  been  allowed  to  prove 
every  item  of  property  belonging  to  Mrs. 
Barnaby  traceable  to  the  bands  of  the  de- 
fendant, he  In  turn  should  have  been  per- 
mitted to  show  the  items  turned  over  by 
him  to  the  proper  custodian,  and  these  re- 
ceipts were  competent  evidence  for  this 
purpose,  and  should  have  been  admitted 
as  tending  to  disprove  one  motive  ascribed 
for  the  commission  of  the  crime.  By 
their  exclusion  the  jury  was  left  unin- 
formed  as  to  the  particular  nature  of  tbe 
property  described  therein.  It  was  like- 
wise an  error  to  exclude  the  evidence 
offered  by  plaintiff  in  error,  tending  to 
show  that  his  office  in  Providence  had 
been  surreptitiously  entered  during  his  ab- 
sence, and  bis  accounts  destroyed  or  car- 
ried away.  He  was  entitled  to  have  this 
evidence  considered  by  the  jury  in  connec- 
tion with  the  charge  that  he  had  squan- 
dered the  estate,  and  bad  preserved  no 
sufficient  record  of  bis  transactions  In  con- 
nection therewith.  As  to  whether  such 
evidence  was  entitled  to  much  or  little 
weight,  it  was  for  tbe  jury,  and  not  tbe 
court,  to  determine. 

Error  is  assigned  upon  the  following  in- 
struction given  to  the  jury  trying  the 
cause:  "(7)  The  court  instructs  you  that 
the  law  requiring  you  to  be  satisfied  of  the 
defendant's  guilt  beyond  a  reasonable 
doubt,  in  order  to  warrant  a  conviction, 
does  not  require  that  you  should  be  satis- 
fied beyond  a  reasonable  doubt  of  each 
link  in  the  chain  of  circumstances  relied 
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upon  to  establish  tbe  defendant's  guilt. 
It  is  sufficient  if,  taking  the  testimony  al- 
together, yon  are  satisfied  beyond  a  rea- 
Honable  doubt  that  the  defendant  is 
guilty. "  This  instruction  appears  in 
Sack.  Instruct.  Juries,  p.  647.  In  support 
of  the  instruction  the  author  cites  the  fol- 
lowing cases :  Houser  v.  State,  58  Ga.  78; 
Jarrell  v.  State,  68  Ind.  293;  State  v.  Bay- 
den,  45  Iowa,  11;  Bressler  v.  People,  117 
111.  422,8  N.  E.  Rep.  62.  In  Houser  v.  State, 
supra,  the  Indictment  charged  tbe  defend- 
ant with  tbe  crime  of  burglary,  and  the  In- 
struction which  was  sustained  upon  ap- 
peal is  in  this  language:  "The  state  must 
make  out  the  case  beyond  a  reasonable 
doubt,  but  that  it  is  not  necessary  for  the 
state  to  show  that  it  is  impossible  for  the 
crime  to  have  been  committed  by  any- 
body else,  or  that  it  might  not,  by  bare 
possibility,  have  been  done  by  some  one 
else."  This  instruction  is  so  unlike  the 
one  ander  review  that  tbe  Indorsement  of 
tbe  former  by  the  Georgia  court  cannot 
be  considered  us  any  authority  in  support 
of  the  instruction  of  which  complaint  is 
here  made.  So,  also,  in  tbe  case  of  Jarrell 
v.  State,  supra,  the  instruction  approved 
is  entirely  dissimilar  from  that  given  in 
this  case.  The  indictment  in  that  case 
charged  tbe  defendant  with  an  assault 
with  Intent  to  murder.  The  evidence  of 
tbe  crime  charged  was  direct;  no  charge 
was  given  upon  circumstantial  evidence. 
The  court  instructed  the  Jury  that  "evi- 
dence is  sufficient  to  remove  reasonable 
doubt  when  it  is  sufficient  to  convince  the 
judgment  of  ordinarily  prudent  men  of  tbe 
truth  of  a  proposition  with  such  force 
that  they  would  act  upon  that  convic- 
tion, without  hesitation,  in  their  own 
roost  important  affairs.''  This  instruc- 
tion states  the  law  correctly,  but  why  It 
should  be  cited  in  support  of  the  text  is 
not  apparent.  In  State  v.  Hayden, supra, 
the  following  instruction  was  asked  by  de- 
fendant and  refused:  "As  the  evidence  in 
tbe  case  is  wholly  circumstantial,  you 
must  be  satisfied  beyond  a  reasonable 
doubt  of  each  necessary  link  in  the  chain 
of  circumstances  to  establish  the  defend- 
ant's guilt."  Tbe  Jury  were,  however, 
Instructed  as  follows:  "The  defendant  is 
presumed  to  be  innocent  of  the  crime 
charged  nntil  proved  guilty  beyond  a  rea- 
sonable doubt,  and,  as  the  evidence  In  this 
case  is  circumstantial,  it  Is  your  duty  to 
give  all  the  circumstances  a  careful  and 
conscientious  consideration,  and  if,  upon 
such  consideration,  the  minds  of  the  Jury 
are  not  firmly  and  abidingly  satisfied  of 
the  defendant's  guilt,  If  tbe  conscientious 
judgment  of  the  Jurors  wavers  and  oscil- 
lates, then  the  doubt  of  tbe  defendant's 
guilt  is  reasonable,  and  you  should  ac- 
qnlt."  Certainly  tbe  instruction  there 
given  was  as  favorable  to  the  defendant 
as  tbe  law  would  permit,  and,  as  we  sball 
show  hereafter,  the  instruction  refused 
was  properly  refused,  as  the  metaphor  of 
a  chain  of  circumstances  is  Inaccurate,  and 
calculated  rather  to  mislead  than  to  en- 
lighten a  Jury,  and  ought  never  to  be  used 
In  an  Instruction.  The  only  case  cited, 
and  the  only  one  which  we  have  been  able 
to  And,  in  which  the  giving  of  an  instruc- 
tion like  tbe  one  under  consideration  has 


been  held  not  toconstltute  reversible  error 
Is  tbe  case  of  Bressler  v.  People,  supra. 
Bressler  was  indicted  for  the  larceny  of'  a 
promissory  note.  The  state  claimed  that 
the  note  was  stolen  from  a  justice  of  the 
peace  by  the  name  of  Smith,  who  held  it, 
with  other  uotes,  for  collection.  Direct 
proof  was  introduced  showing  tbac  the 
defandant  obtained  the  note  from  Smith; 
tbe  only  question  being  as  to  tbe  manner 
by  which  he  acquired  possession  thereof. 
The  defendant  testified  that  he  paid  tbe 
note,  and  that  Smith  thereupon  voluntari- 
ly delivered  it  to  him.  Smith,  in  bis  testi- 
mony, denied  that  the  note  had  been  paid, 
and  that  be  bad  voluntarily  delivered  it 
to  the  defendant.  He  said  tbe  defendant 
took  the  note  against  his  consent,  and 
without  bis  knowledge.  It  will  be  noticed 
that  tbe  testimony  of  neither  of  these  wit- 
nesses can  be  classed  under  the  head  of  cir- 
cumstantial evidence.  It  was  apparent 
that  one  witness  testified  truthfully  and 
the  other  falsely.  Circumstances  were 
then  introduced  in  support  of  the  testi- 
mony of  each,  this  latter  evidence  being  all 
tbeevidence  there  was  in  the  case  to  which 
the  jury  could  have  applied  the  instruc- 
tion. Under  tbesecircumstances  thecourt 
held  that  tbe  Instruction  did  not  warrant 
a  reversal  of  the  judgment.  As  we  under- 
stand the  opinion,  it  holds  simply  that, 
under  tbe  peculiar  circumstances  of  that 
case,  tbe  judgment  would  not  be  interfered 
with,  although  the  instruction  is  not  com- 
mended as  a  model.  It  is  said  that  tbe 
metaphor  of  a  chain  and  links  could  only 
be  applied  where  there  is  a  series  of  facts, 
one  succeeding  another,  and  each  connect- 
ed with  and  depending  upon  the  other; 
and  tbe  evidence  in  tbe  case  under  consid- 
eration was  not  of  that  character. 

From  the  foregoing  It  will  be  seen  that 
the  cases  cited  to  uphold  this  Instruction 
either  do  not  support  the  same,  or  do  so 
in  a  qualified  manner.  We  are  not,  how- 
ever, without  direct  authority  upon  the 
erroneous  nature  of  the  instruction,  the 
identical  language  here  under  considera- 
tion having  been  before  the  supreme  court 
of  Nebraska  in  the  case  of  Marion  v.  State, 
16  Neb.  349,  2U  N.  W.  Rep.  289.  The  court 
in  that  case  condemned  the  instruction, 
and  said  that  it  did  not  state  the  law  cor- 
rectly. The  judgment  was  reversed  for 
other  reasous,  and  it  does  not  appear  witb 
certainty  whether  or  not  It  would  have 
been  reversed  solely  by  reason  of  this  in- 
struction. Tbe  opinion,  however,  strong- 
ly condemns  the  language  of  the  instruc- 
tion, and  declares  that  it  should  not  have 
been  given.  In  the  case  of  Leonard  v. 
Washington  Territory,  2  Wash.  T.  381,  7 
Pac.  Rep.  872,  tbe  Instruction  was  under 
review  by  the  supreme  court  of  that  ter- 
ritory. Tbe  court  held  that  the  giving  of 
this  instruction  was  error,  stating  that 
tbe  metaphor  was  inaccurate  and  mislead- 
ing; that  a  guilty  person  is  mure  com- 
monly hemmed  In  by  a  throng  of  circum- 
stances than  inclosed  by  the  facts  ar- 
ranged chain  wise;  the  fault  of  the  instruc- 
tion being  in  its  tendency  to  lead  the  jury 
to  regard  all  the  facts  as  displayed  in  a 
chain,  every  link  of  which,  if  such  were 
the  case,  would  have  to  be  proved  beyond 
a  reasonable  doubt.   We  also  have  au- 
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thotlty  upon  the  question  uDder  consid- 
eration In  oar  own  state.  In  Clare  v.  People, 
9  Colo.  122, 10  Pac.  Rep.  799,  it  received  the 
condemnation  of  this  court  In  lauguage 
that  does  not  admit  of  misconstruction. 
The  opinion,  as  prepared  by  Mr.  Justice 
Helm,  will  be  found  a  clear  and  able  ex- 
position of  the  law.  The  learned  Judge, 
in  the  course  of  the  opinion,  says  of  this 
Instruction :  "The  proposition  which  the 
court  doubtless  intended  to  announce  la 
that  it  was  not  necessary  for  the  state  to 
hare  proven  beyond  a  reasonable  doubt 
every  circumstance  offered  in  evidence, 
and  tending  to  establish  the  ultimate  facts 
or  circumstances  on  which  a  conviction 
depended.  This  would  have  been,  in  our 
Judgment,  good  law.  But,  while  such 
was  the  purpose  which  the  court  sought 
to  accomplish,  it  is  exceedingly  doubtful 
if  the  language  employed  did  not  mislead 
the  Jury.  The  metaphor  used  is  inaccu- 
rate, and  liable  to  misconstruction.  It  Is 
incorrect  to  speak  of  a  body  of  circum- 
stantial evidence  as  a  chain,  and  allude  to 
the  different  circumstances  as  the  links 
constituting  such  chain;  for  a  chain  cannot 
be  stronger  than  its  weakest  link,  and,  if 
one  link  fails,  the  chain  is  broken.  *  •  * 
The  evidence  in  cases  similar  to  the  one 
before  us  has  been  more  aptly  likened  to  a 
cable.  One,  two,  or  a  half  dosen  strands 
may  part,  yet  the  cable  still  remain  so 
strong  that  there  is  scarcely  a  possibility 
of  its  breaking."  The  Judgment  was  re- 
versed solely  for  error  In  the  charge  In  this 
respect. 

These  are  all  the  cases  that  we  have 
been  able  to  find  In  which  this  instruc- 
tion has  been  under  consideration  by  tne 
higher  courts.  An  examination  of  the 
cases  discloses  that  in  no  Instance  has  the 
instruction  been  commended  as  a  model  o( 
accuracy,  and  In  several  it  has  been  un- 
qualifiedly condemned.  Upon  principle, 
we  think  the  Instruction  should  be  con- 
demned, its  tendency  being  to  confuse  the 
Jnry.  The  Jury  are  quite  as  likely  to 
have  applied  that  portion  of  the  in- 
struction referring  to  the  links  to  those 
facts  which  the  law  requires  to  be  es- 
tablished beyond  a  reasonable  doubt  to 
warrant  conviction,  as  to  those  eviden- 
tiary matters  which  go  to  prove  such 
facts,  and  one  or  more  of  whicli  may  fall, 
while  the  ultimate,  fact  might  still  be  suffi- 
ciently established.  Counsel  for  the  state 
claim  that  this  Instruction  was  cured  by 
others  given  by  the  court,  but  a  camful 
examination  of  the  entire  charge  fails  to 
show  that  the  evil  which  might  have  been, 
and  probably  was,  worked  by  this  In- 
struction, was  elswehere  cured.  When  an 
erroneous  Instruction  is  given,  it  must 
be  shown  that  it  did  not  work  harm  to 
the  defendant;  otherwise  the  Judgment 
cannot  be  allowed  to  stand.  This  is  not 
shown  In  this  case.  The  instruction,  hav- 
ing received  the  unqualified  disapproval  of 
this  court  in  the  case  of  Clare  v.  People,  su- 
pra, should  not  have  been  given. 

Evidence  of  statements  alleged  to  have 
been  made  by  Mrs.  Barnaby,  tending  to 
show  loss  of  confidence  on  her  part  In  Dr. 
Graves,  and  an  intention  to  change  the 
management  of  her  affairs,  was  incompe- 
tent to  show  a  motive  for  the  commis- 


sion of  the  crime,  unless  such  statements 
were  brought  to  his  knowledge  prior  to 
the  time  at  which  It  is  claimed  that  the 
bottle  was  sent;  and  the  Jury  should  have 
been  Instructed  to  disregard  all  such  evi- 
dence, unless  satisfied  from  the  whole  evi- 
dence in  the  case  that  Dr.  Graves  bad  such 
knowledge  at  that  time.  The  fifteenth 
instruction  given  was  intended  to  cover 
this  polpt,  but  we  are  of  the  opinion  that 
it  does  not  contain  the  necessary  limita- 
tion as  above  stated. 

We  deem  it  unnecessary  to  discuss 
other  errors  assigned.  But  the  argument 
of  counsel  for  the  state,  urging  this  court 
to  allow  the  Judgment  of  the  district 
court  to  stand,  notwithstanding  the  man- 
ifest errors  in  this  record,  demands  a 
word  of  reply  In  concluding  this  opinion. 
In  all  criminal  prosecutions  the  law  of  the 
land  guaranties  to  every  accused  person 
a  fair  trial,  and  a  right  to  meet  the  wit- 
nesses against  him  face  to  face.  This 
plaintiff  In  error  has  not  had  such  a  trial. 
Suspicions  and  statements  of  the  deceased 
not  even  having  the  sanction  of  her  oath 
were  put  in  evidence  against  him  by  third 
parties.  In  violation  of  fundamental  prin- 
ciples. Take  away  any  one  of  these  guar- 
anties, and  a  precedent  would  be  estab- 
lished which,  if  followed  to  Its  legitimate 
end.  would  lead  to  arbitrary  punishment, 
which  is  Inconsistent  with  oar  institu- 
tions, and  utterly  incompatible  with  the 
safety  of  the  citizen.  It  Is  conceded  that 
not  every  error  occurring  upon  a  trial  will 
warrant  a  reversal.  If  it  be  shown  that 
a  substantial  compliance  with  the  law 
has  been  had,  even  a  capital  sentence 
may  be  ullowed  to  stand;  but  in  this 
case  the  Jury  were  allowed  to  consider 
evidence,  on  the  one  hand,  of  a  char- 
acter that  has  been  nni versa lly  con- 
demned as  improper,— evidence  violative 
of  fundamental  and  long-established  prin- 
ciples; while  on  the  other,  evidence  was 
excluded  which  the  defendant  had  an  un- 
doubted right  to  have  considered.  The 
error  In  this  regard  being  aggravated  by 
error  in  the  charge  to  the  Jury,  prejudi- 
cial to  the  rights  of  the  accused,  the  duty 
of  this  court  to  set  aside  the  conviction 
is  plain.  The  Judgment  will  be  according- 
ly reversed,  and  the  cause  remanded. 


(18  Colo.  168) 
ISRAEL  v.  ARTHUR.1 
(Supreme  Court  of  Colorado.    Jan.  17,  1893.) 
Marriage— What  Constitutes — Estoppel. 
In  the  county  court,  petitioner  asked  te 
be  recognized  as  the  widow  of  one  A.,  de- 
ceased.   The  evidence  showed  that  she  had  re- 
peatedly declared  that  she  was  married  to  a 
second  husband  before  the  death  of  A.,  her  first 
husband.    Petitioner  and  her  second  husband 
admitted  on  the  trial  that  they  had  lived  and 
cohabited  with  each  other,  and  held  themselves 
out  to  the  public,  as  husband  and  wife,  in  the 
communities  where  they  had  so  lived,  prior  to 
the  death  of  the  first  husband.    Held,  that  the 

eroof  was  sufficient  to  warrant  the  trial  court 
l  finding  that  plaintiff  in  error  had  actually 
contracted  and  consummated  the  marriage  be- 
tween herself  and  the  second  husband  before 
the  death  of  the  first,  and  so  was  debarred  from 


'Rehearing  denied  January  30,  1893. 
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claiming  as  the  widow  of  her  first  husband. 
The  case  of  Arthur  v.  Israel,  25  Pac.  Rep.  81, 
15  Colo.  147,  followed  as  the  law  of  this  case. 
(Syllabus  by  the  Court.) 

Error  to  Larimer  county  court. 

Action  by  Abbie  A.  Israel  against  James 
B.  Arthur,  administrator  of  tbe  estate  of 
John  Arthur,  deceased,  to  establish  her 
right  to  the  estate  of  deceased,  as  widow 
and  sole  surviving  heiratlaw.  Defendant 
had  decree,  and  plaintiff  brings  error. 
Affirmed. 

For  former  reports,  see  1  Pac.  Rep.  488, 
7  Colo.  5;  25  Pac.  Rep.  81, 15  Colo.  147. 

Decker  &0'Donnell,  for  plaintiff  in  error. 
Robinsoo  &  Love,  V.  D.  Markham,  and  E. 
A.  Ballard,  for  defendant  in  error. 

PER  CURIAM.  This  cause,  in  different 
phases,  has  been  several  times  before  this 
court.  In  Israel  v.  Arthur,  7  Colo.  5, 
1  Pac.  Rep.  488,  the  decrees  of  the  county 
court  whereby  John  Arthur  undertook 
to  obtain  a  divorce  from  his  wife,  Abbie, 
were  held  to  be  void  for  want  of  jurisdic- 
tion. Tbe  matter  then  considered  by  tbe 
court  was  limited  to  the  question  of  the 
validity  of  said  decrees,  as  they  appeared 
of  record ;  and  upon  tbe  face  of  tbe  record, 
without  more,  tbe  decrees  were  held  insuf- 
ficient to  debar  Mrs.  Israel  from  asserting 
ber  claim  as  widow  and  heir  to  John  Ar- 
thur, deceased.  Tbe  next  time  tbe  con- 
troversy came  before  this  court  (Arthur 
v.  Israel,  15  Colo.  147,  25  Pac.  Rep.  81)  tbe 
question  presented  arose  upon  the  demur- 
rer by  Mrs.  Israel  to  tbe  amended  answer 
of  the  administrator,  James  B.  Arthur, 
resisting  ber  petition  to  be  recognized  as 
the  widow  and  beir  of  John  Arthur.  The 
amended  answer  set  up  a  new  state  of 
facts  in  connection  with  said  decrees  of 
divorce.  Tbe  new  facts  showed  Mrs.  Is- 
rael In  a  new  light,  and,  in  tbe  opinion  of 
tbe  court,  gave  ber  a  different  legal  status 
In  relation  to  tbe  controversy.  Upon 
mature  consideration,  the  amended  answer 
was  held  to  be  sufficient  in  law  to  debar  or 
estop  her  from  clalmim?  any  property 
rights  as  tbe  widow  of  the  said  John 
Arthur,  deceased.  The  court  did  not 
change  its  views  of  the  law  as  to  the  facts 
appearing  of  record  in  7  Colo,  and  1  Pac. 
Bep.,  supra,  but  simply  declared  tbe  la  w  ap- 
plicable to  tbe  new  state  of  facts  intro- 
duced into  tbe  record  by  the  amended  an- 
swer, as  admitted  by  the  demurrer.  John 
son  v.  Bailey,  17  Colo.  — ,  28  Pac.  Rep.  81; 
Dodge  v.  Gaylord,  53  Iud.  369.  Upon  the 
remanding  of  the  cause  to  the  county 
court,  Mrs.  Israel  filed  a  replication  to  the 
-amended  answer;  and  upon  the  issues 
thus  formed  a  trial  was  bad,  resulting  in 
a  finding  and  judgment  adverse  to  ber 
petition.  She  now  brings  the  record  to 
tbls  court,  and  assigns  error,  to  the  effect 
that  tbe  finding  and  judgment  of  the 
county  court  are  against  tbe  evidence, 
and  contrary  to  tbe  law. 

Upon  tbe  record  now  presented,  accord- 
ing to  tbe  plainest  principles  governing  ap- 
pellate procedure,  the  only  question  for  us 
to  determine  Is  whether  the  evidence  upon 
the  last  trial  was  competent  to  prove  the 
allegations  of  the  amended  answer.  Tbe 
court  having,  by  its  opinion  in  15  Colo. 


and  25  Pac.  Rep.,  supra,  held  the  amended 
answer  sufficient  in  law, and  tbecause  hav- 
ing been  again  tried  by  tbe  county  court  in 
accordance  with  that  opinion,  this  court, 
as  well  as  the  county  court,  must  regard 
that  opinion  as  "the  law  of  the  case,"  so 
far  as  tbe  matters  and  things  alleged  in 
said  amended  answer  were  established, 
by  competent  evidence,  to  be  thetruefacts 
of  tbe  case.  Leo  v.  Stahl,  13  Colo.  174,  22 
Pac.  Rep.  436;  Routt  v.  Cemetery  Co.,  18 
Colo.  — .  31  Pac.  Rep.  858. 

From  the  record  tbe  following  facts  ap- 
pear to  be  undisputed,  (the  dates  are  ma- 
terial to  tbe  understanding  nt  other  por- 
tions of  tbe  evidence:)  In  1859  plaintiff  in 
error  was  married  to  John  Arthur.  For 
some  years,  and  up  to  1873,  she  lived  with 
Arthur  at  or  near  Ft.  Collins,  Colo,  .lames 
H.  Israel  was  in  the  employ  of  Arthur  for 
about  three  years  prior  to  1873,  when  he 
went  to  Iowa.  In  tbe  latter  part,  of  18751 
plaintiff  in  error  left  her  husband,  and 
joined  Israel,  and  thereafter  lived  and  co- 
habited with  bim  in  Iowa,  Missouri,  and 
Kansas,  and  in  southern  Colorado,  several 
hundred  miles  from  Ft.  Collins.  On  Feb- 
ruary 9,  1875,  a  decree  of  divorce  was  en- 
tered by  tbe  probate  court  of  Larimer 
county  in  favor  of  said  Arthur,  against 
tbe  present  plaintiff  in  error;  and  on  June 
12,  1877,  a  second  decree  of  divorce,  of  like 
import,  was  also  entered  in  tbe  same 
court.  John  Arthur  died  April  16,  1878. 
Other  evidence  was  produced,  as  follows: 
Mrs.  Elizabeth  Sweeney,  or  Ft.  Collins, 
wife  of  the  former  sheriff,  testified  that  In 
18S1  Mrs.  Israel  told  witness  that  she  had 
been  married  to  Israel  three  times;  that  the 
first  was  a  sham  marriage,  that  the  second 
time  was  after  she  heard  that  Arthur  had 
got  a  divorce  from  her,  and  that  the  third 
time  was  after  Arthur  died.  Witness  testi- 
fied that  these  statements  were  made  at 
her  house,  In  Ft.  Collins,  in  1881,  during  the 
occasion  of  the  first  trial  of  this  cause , 
but  that  witness  did  not  communicate 
them  to  counsel  for  tbe  administrator  for 
some  years  afterwards.  Mrs.  Duncan, 
mother  of  Mrs.  Sweeney,  testified  that, 
during  the  occasion  of  said  first  trial,  Mrs. 
Israel  told  witness  that  she  bad  been  mar- 
ried twice  to  Mr.  Israel.  Witness  did  not 
remember  having  co  mm  ii  Bleated  this  state- 
ment of  Mrs.  Israel  to  any  one  but  her 
daughter,  Mrs.  Sweeney.  Mrs.  Elizabeth 
Rogers,  of  Weld  county,  an  aged  lady,  tes- 
tified that  she  had  been  acquainted  with 
John  Arthur  and  bis  wife,  Abbie, for  many 
years;  that  she  saw  Mrs. Israel  at  Ft. Col- 
lins in  1881,  when  she  came  to  attend  the 
trial;  that  Mrs. Israel  stayed  at  the  house 
of  witness  for  several  weeks  during  that 
time;  that  Mrs.  Israel  told  witness  that 
she  had  been  married  twice  to  Mr.  Israel; 
that  tbe  marriage  was  after  the  divorce 
took  place.  Witness  understood  that  Mrs. 
Israel,  instead  of  her  first  husband,  was 
the  applicant  for  the  divorce.  Witness  fur- 
ther testified  that  Mrs.  Israel  said  on  that 
occasion  that  "she  thought  she  had  for- 
feited her  right  or  claim  to  tbe  estate  of 
John  Arthur,  and  would  never  have  un- 
dertaken it  [the  suit]  if  other  parties  had 
not  come,  and  undertaken  to  carry  it 
through."  The  testimony  of  Mr.  and  Mtb. 
James  H.  Israel  was  taken  by  depositions. 
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They  concurred  in  testifying  that  they 
never  were  married  to  each  other  until  aft- 
er the  death  of  John  Arthur.  The  follow- 
ing is  from  the  testimony  of  Mrs.  Israel, 
as  set  forth  in  her  own  printed  abstract 
of  the  record:  **I  was  informed  by  John 
Arthur  in  January,  1876,  of  divorce  pro- 
ceedings to  dissolve  the  marriage  relation 
between  him  and  me.  He  merely  told  me 
that  the  divorce  that  he  had  was  not  le- 
gal, and  that  I  was  still  his  wife,  as  much 
as  ever  I  was.  I  never  heard  of  any  other 
divorce  proceeding  prior  to  his  death. 

*  *  *  In  1873  I  ceased  to  live  in  Larimer 
county.  Since  then  I  have  lived  In  Adair 
county,  Iowa,  about  one  and  a  half  years. 
I  lived  in  Canon  City  about  a  year  before 
going  to  Adair  county.  The  conversation 
I  had  with  John  Arthur  was  at  Canon 
City.  After  leaving  Larimer  county,  be- 
sides the  places  I  have  mentioned,  I  lived 
in  Ft.  Scott,  Kan.,  about  three  months, 
and  traveled  across  the  plains  to  Del 
Norte.  Colo.,  and  lived  there  until  I  went 
to  Canon  City.  During  all  these  years  I 
lived  with  James  H.Israel  as  his  wife, and 
was  not  known  to  people  with  whom  I 
formed  acquaintance  other  than  his  wife. 
During  that  time  Mr.  Israel  and  I  held  our- 
selves out  as  husband  and  wife.  This  suit 
was  not  brought  in  the. name  of  Abbie  A. 
Israel.  There  never  was  any  other  mar- 
riage ceremony  performed  between  Mr.  Is- 
rael and  myself  than  that  on  June  '8, 1881. 

*  *  *  The  reason  why  this  marriage  be- 
tween Mr.  Israel  and  me  was  deferred  un- 
til June  was  because  I  did  not  think  we 
could  be  legally  married  before,  not  hav- 
ing heard  of  the  second  divorce.  •  *  * 
I  know  Mrs.  Elizabeth  Rogers.  I  met  her 
in  Fort  Collins  in  1881.  I  did  not  say  to 
her  that  I  had  been  married  to  Israel  dur- 
ing the  lifetime  of  Arthur.  I  have  a  pres- 
ent interest  in  this  suit.  I  don't  remember 
that  I  said  to  Mrs.  Rogers  then  that  I 
would  not  have  brought  the  suit  if  other 
parties  had  not  come  forward,  and  agreed 
to  carry  it  through.  *  •  •  During  all 
the  time  I  lived  with  Mr.  Israel,  as  I  have 
stated,  I  performed  and  discharged  all 
the  usual  and  ordinary  duties  of  a  wife  to 
him,  and  cohabited  with  him  as  such." 
The  following  is  the  testimony  of  Mr.  Is- 
rael, as  shown  by' said  printed  abstract: 
"I  became  acquainted  with  petitioner,  in 
Larimer  county,  In  1869.  I  worked  for 
John  Arthur  about  three  years  before  she 
left  his  home.  1  was  working  for  him 
when  she  abandoned  bis  home.  I  never 
had  illicit  intercourse  with  her  before  she 
left  him.  The  first  Illicit  Intercourse  was 
in  December,  1873.  We  lived  together  from 
1873  to  June,  1881,  pretty  much  the  same 
as  we  have  since.  I  slept  and  cohabited 
with  her  part  of  the  time.  After  she  re- 
turned from  Iowa  we  did  not  cohabit  un- 
til we  reached  Ouray  county.  She  was  in 
Iowa  one  year  or  more.  She  came  to  On- 
ray  county  as  Abble  A.  Arthur.  We  had 
lived  in  Ouray  a  very  short  time  when  she 
was  called  Mrs.  Israel.  I  met  her  in  Win- 
tersett,  Iowa,  iu  1873.  when  the  relations 
of  husband  and  wife  began.  I  consulted 
with  Mrs.  Israel  first,  about  her  leaving 
her  husband  and  living  with  me,  only  by 
letter.  The  correspondence  was  from  the 
latter  part  of  September,  1873.   The  mat- 


ter was  not  talked  or  considered  between 
us  until  after  she  went  to  Iowa,  in  Au- 
gust, 1873.  Mrs.  Arthur  began  the  corre- 
spondence. We  remained  in  Wintersett 
City  one  night.  Was  four  or  five  days  in 
Kansas  City.  I  arrived  in  Ouray  county 
June  4,  1877." 

From  the  testimony  of  Mr.  and  Mrs.  Is- 
rael, it  appears  that  theircobabitatlon  was 
broken  off  for  about  a  year  and  a  half 
prior  to  Juue,  1877.  It  was  fair  for  the 
trial  court  to  infer  that  this  was  because 
Mrs.  Arthur  was  informed  In  January, 
1876,  by  ber  husband  John  Arthur  that  the 
first  divorce  was  not  legal.  Israel's  testi- 
mony upon  this  point  was:  "After  she 
[petitioner]  returned  from  Iowa,  we  did 
not  cohabit  until  we  reached  Ouray  coun- 
ty. She  was  in  Iowa  one  yeur  or  more. 
She  came  to  Ouray  county  as  Abbie  A. 
Arthur.  We  had  lived  in  Ouray  a  very 
short  time  when  she  was  called  Mrs.  Israel. 
I  arrived  in  Ouray  county  June  4,  1877." 
This  testimony  is  most  significant  when 
it  Is  remembered  that  the  second  decree  of 
divorce  was  entered  on  June  12, 1877.  In 
view  of  all  the  circumstances  of  the  case, 
the  conduct  of  the  parties,  and  bearing  in 
mind  the  repented  declarations  of  plaintiff 
in  error  that  she  had  been  married  to  Mr. 
Israel  more  than  once,  the  inference  is  al- 
most Irresistible  that  they  assumed  the 
relation  of  husband  and  wife  at  Ouray  in 
June,  1877,  In  consequence  of  learning  of 
the  second  decree  of  divorce.  It  is  not 
strange  that  the  trial  court  did  not  con- 
sider their  denial  sufficient  to  rebut  such 
inference.  Though  there  was  no  express 
proof  of  a  formal  ceremony  of  marriage,  in 
facie  pcclesia?,  or  by  a  civil  magistrate,  yet, 
from  all  the  evidence  and  circumstances  of 
the  case,  the  court  was  warranted  in  find- 
ing that  plaintiff  in  error  had  actually 
contracted  and  consummated  a  marriage 
with  Israel  before  the  death  of  her  first 
husband ;  and  so  the  substance  of  the  is- 
sue formed  upon  the  amended  complaint 
was  proved.  By  the  brief  and  argument 
of  cousel  for  plaintiff  in  error,  weure  now 
asked  to  reconsider  the  decision  announced 
in  15  Colo,  and  25  Pac.  Hep.,  supra.  It  Is 
urged  that  the  decision  1b  contrary  to 
sound  legal  principles,  and  in  violation  of 
rights  guarantied  by  the  constitution  of 
the  United  States.  These  views  were  fully 
presented  when  that  decision  was  an- 
nounced, but,  upon  due  consideration, 
were  not  approved.  As  before  stated,  we 
regard  the  former  opinion  as  controlling 
in  this  particular  litigation.  Hence  we 
shall  not  enter  upon  a  further  discussion 
of  the  questions  therein  considered.  The 
Judgment  of  the  county  court  is  affirmed. 


(18  Colo.  153) 
DAVIS  v.  HOPKINS. 
(Supreme  Court  of  Colorado.  Jan.  17,  1893.) 
Specific  Performance— Evidence  —  Warranty. 

1.  A  motion  to  strike  out  evidence  must  be 
specifically  confin<*d  to  the  parts  objected  to, 
and  where  testimony,  taken  as  a  whole,  is  ma- 
terial and  pertinent  to  the  issue,  a  general  mo- 
tion to  strike  it  out  will  not  be  considered, 
though  some  parts  of  the  testimony  are  objec- 
tionable. 

2.  Plaintiff  alleged  that  under  an  oral  agree- 
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mont  between  himself  and  defendant,  whereby 
defendant  agreed  to  loan  him  money  to  pur- 
chase land,  and  a  certain  ditr-h  and  water  right 
appurtenant  thereto,  the  deed  to  the  property 
was  taken  in  defendant's  name,  in  order  to  se- 
cure the  money  loaned  by  him,  defendant  agree- 
ing to  convey  the  property  to  plaintiff  on  repay- 
ment of  the  loan.  Defendant  claimed  that  the 
sale  of  the  land  was  an  absolute  sale  to  him. 
Held  that,  on  the  issue  thus  arising,  testimo- 
ny of  the  grantor's  agent  as  to  negotiations 
between  plamtifT  and  himself  leading  up  to  and 
consummating  the  sale,  though  defendant  was 
not  present  at  the  time,  was  properly  admit- 
ted to  show  to  whom  the  sale  was  in  fact  made, 
and  the  property  included  in  the  sale,  and  in- 
tended to  be  conveyed  by  the  grantor. 

3.  An  objection  to  such  evidence  as  to 
the  contract  of  purchase,  on  the  ground  that 
it  contradicts  the  terms  of  the  contract  between 
plaintiff  and  defendant  as  evidenced  by  the  deed, 
is  untenable,  in  that  the  contract  vested  entire- 
ly in  parol,  and  the  deed  had  nothing  to  do  with 
it  further  than  to  carry  it  out,  and  the  effect 
of  such  evidence  is  to  establish  an  equity  supe- 
rior to  and  outside  of  the  deed,  and  in  no  sense 
varies  or  contradicts  its  terms. 

4.  Evidence  that  defendant  did  advance 
money  to  plaintiff,  and  that,  on  repayment  of 
the  same,  he  gave  plaintiff  a  quitclaim  deed 
of  the  land,  reserving  to  himself  the  ditch  and 
water  privilege,  and  further  evidence  of  the 
grantor  and  her  agent  that  the  sale  was  made 
to  plaintiff,  is  sufficient  to  warrant  a  finding 
that  the  money  advanced  by  defendant  was  a 
loan,  and  that  the  deed  was  taken  by  him 
merely  as  security  for  its  repayment. 

5.  Where  it  clearly  appears  from  the  testi- 
mony of  the  grantor  that  she  intended  to  con- 
vey the  ditch  and  water  right  as  well  as  the 
land,  and  that  she  did  so  convey  them,  without 
additional  consideration,  a  contention  by  defend- 
ant that  the  ditch  and  water  right  were  not  in- 
cluded in  the  contract  to  purchase  between  the 
grantor  and  plaintiff  cannot  be  sustained, 
and  plaintiff  is  entitled  to  a  reconveyance  of 
the  entire  property. 

6.  A  decree  requiring  defendant  to  insert 
in  such  reconveyance  covenants  of  warranty, 
as  against  persons  claiming  through  or  under 
him,  is  proper. 

Appeal  from  district  court,  Weld  county. 

Action  by  Lewis  A.  Hopkins  against 
Joel  E.  Davis  to  compel  defendant  to  con- 
vey hlra  certain  land.  From  a  judgment 
for  plaintiff,  defendant  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  GODDARD,  J.: 

The  complaint  In  this  action  states,  in 
substance,  that  on  or  about  March  1, 1885, 
Lewis  A.  Hopkins,  plaintiff  below,  pur- 
chased from  Annie  E.  Roberts  the  E.  % 
of  the  W.  £  of  the  S.  E.  %  of  section  34, 
township  6  N.,  range  65  W.,  together  with 
a  ditch  known  as  "Sand  Creek  Lateral," 
and  all  her  right,  title,  and  interest  to  a 
share  of  the  water  derived  therefrom,  Tor 
the  consideration  of  $375;  that  he  bor- 
rowed the  purchase  money  from  Joel  E. 
Davis,  defendant  below,  with  the  under- 
standing that  It  should  be  repaid  In  about 
three  years;  that  to  secure  the  repayment 
of  the  money  so  borrowed,  together  with 
the  interest  thereon,  at  the  rate  of  10  per 
cent,  per  annum,  and  upon  a  verbal  agree- 
ment with  Davis  that,  on  the  payment  of 
the  same,  he  would  deed  the  property  so 
purchased  to  Hopkins,  a  deed  conveying 
the  land,  together  with  the  lateral  and 
water  right,  was  executed  by  Mrs.  Roberts 
to  Davis  on  March  4, 1885;  that,  in  pursu- 
ance of  such  purchase  and  agreement, 


Hopkins  entered  into  possession  of  the 
property  so  conveyed,  and  has  remained 
in  the  exclusive  possession  ever  since,  and 
has  paid  the  taxes  thereon  and  the  interest 
on  the  money  annually ;  that  on  April  4, 
1888,  he  paid  Davis  the  money  borrowed, 
and  thereupon  he  executed  a  quitclaim 
deed  to  Hopkins  for  the  land  only,  and 
omitted  therefrom  the  ditch  and  water 
right  derived  therefrom,  and  has  and  still 
does  refuse  to  convey  the  same  to  appel- 
lee; pray 8,  among  ocher  things,  that  Davis 
be  compelled  to  execute  a  deed  conveying 
the  entire  property  as  conveyed  to  him  by 
Mrs.  Roberts.  Da  vis  denies  that  he  loaned 
the  money  to  Hopkins;  denies  that  the 
deed  of  Mrs.  Roberts  was  taken  as  se- 
curity; but  alleges  tha  t  it  is,  as  it  purports 
to  be,  an  absolute  deed,  and  executed  in 
pursuance  of  a  purchase  of  the  property 
by  himself.  Decree  as  prayed  for.  To  re- 
verse this  decree,  Davis  brings  this  appeal. 

McCreery  &  Bates  and  A.  C.  Patton,  for 
appellant.  H.  M.  Look  and  J.  E.  Gurrlg- 
nes,  for  appellee. 

GODDARD,  J.,  (after  stating  the  facts.) 
From  the  foregoing  statement  it  will  be 
seen  that,  to  entitle  Hopkins  to  the  relief 
sought.it  must  appear  by  proper  and  suffi- 
cient evidence  thai  the  verbal  agreement  al- 
leged was  entered  Into  by  the  parties,  and 
that  the  deed  executed  by  Mrs.  Roberts  to 
Davis  wasin  fact  a  mortgage.  Counsel  for 
appellant  contend  that  the  court  below 
erred— First,  in  ad  ml t  ting  certain  evidence ; 
and,  second,  that,  taken  as  a  whole,  the 
evidence  is  insufficient  to  sustain  the  find- 
ings of  the  court  and  the  decree  rendered. 
The  negotiations  resulting  in  the  sale  of 
tho  property  in  controversy  were  carried 
on,  in  the  absence  of  appellant,  by  H.  C. 
Watson,  acting  in  behalf  of  Mrs.  Roberts, 
on  the  one  part,  and  by  the  appellee,  Hop- 
kins, on  the  other;  tbeappellant  and  Mrs. 
Roberts  not  appearing  personally  in  the 
transaction  until  the  execution  of  the  con- 
veyance by  her  to  him.  It  is  insisted  that 
the  evidence  of  Watson  detailing  these 
negotiations  is  inadmissible,  because  irrel- 
evant to  the  issue,  and  not  bad  in  the 
presence  of  appellant.  While  the  state- 
ment by  the  witness  of  what  Hopkins  said 
as  to  Davis  furnishing  the  money  with 
which  to  pay  for  the  property  is  obnox- 
ious as  hearsay,  the  motion  to  strike  out 
was  too  broad,  and  challenged  the  entire 
evidence  of  this  witness,  and  failed  to  call 
the  court's  attention  to  this  objectiona- 
ble statement.  If  the  evidence  of  this  wit- 
ness, aside  from  this,  was  pertinent  and 
material,  "a  geueral  motion  to  strike  out 
cannot  be  granted,  nor  will  the  court,  up- 
on such  general  motion,  search  the  whole 
evidence,  with  the  view  to  ascertain  if 
any  testimony  was  improperly  admitted. 
The  motion  should  be  specifically  confined 
to  the  objectionable  evidence.  Webber 
v.  Emmerson,  3  Colo.  248.  The  inquiry, 
therefore.  Is  limited  to  therelevancy  of  this 
witness'  evidence  as  a  whole.  Wharton, 
in  his  Law  of  Evidence,  defines  relevancy 
as  "  that  which  conduces  to  the  proof  of  a 
pertinent  hypothesis;  a  pertinent  hypoth- 
esis being  one  which,  If  sustained,  would 
logically  influence  the  issue."  Section 
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20.  "Hence It  la  relevant  to  put  In  evi- 
dence any  circumstance  wblcb  tends  to 
make  the  proposition  at  issue  more  or 
less  improbable."   Section  21. 

The  controlling  question  being  the  char- 
acter of  the  conveyance  by  which  the  legal 
title  was  vested  in  appellant,  the  fact  as 
to  whom  the  property  was  actually  sold 
Is  certainly  a  very  pertinent  and  material 
Inquiry,  and  one  which  tends  strongly  to 
corroborate  or  contradict  the  claim  of  the 
respective  parties;  and  hence  evidence  of 
the  negotiations  between  Watson  and  the 
appellee  which  led  up  to  and  resulted  In 
the  consummation  of  the  sale  was  admis- 
sible to  show,  not  only  to  whom  the  sale 
was  in  fact  made,  but,  as  well,  the  prop- 
erty Included  in  the  sale,  and  intended  by 
Mrs.  Roberts  to  be  conveyed  in  pursuance 
thereof.  While  concedlug  the  rule  that 
"the  fact  of  a  deed  being  a  mortgage  In  ef- 
fect maybe  proved  by  oral  testimony," 
counsel  for  appellant  object  to  this  evi- 
dence, and  also  the  evidence  of  Mrs.  Rob- 
erts and  Hopkins,  as  to  the  contract  of 
purchase,  upon  the  further  ground  that  it 
varies  and  contradicts  the  terms  of  the 
contract  between  the  parties, as  evidenced 
by  the  deed.  This  objection  is  predicated 
upon  the  assumption  that  the  deed  con- 
tains the  contract  between  the  parties; 
but  such  is  not  the  fact.  The  coutract  of 
purchase  rested  entirely  In  parol,  and  the 
deed  has  nothing  whatever  to  do  with  it 
further  than  to  carry  It  out.  "The  deed 
is  evidence  of  the  final  consummation  of 
some  contract  previously  made,  but  it  is 
not  evidence  of  what  the  contract  was, 
and  has  nothing  to  do  with  it  further 
than  to  carry  it  out."  Trayer  v.  Reeder, 
45  Iowa,  278.  The  effect  of  this  evidence 
is  to  establish  an  equity  superior  to  and 
outside  of  the  deed,  and  In  no  sense  varies 
or  contradicts  Its  terms. 

To  invoke  equitable  relief  In  this  char- 
acter of  action,  it  is  well  settled  that  the 
evidence  must  be  "clear,  certain,  unequiv- 
ocal, and  trustworthy,"  and  such  as  to 
establish  the  ground  therefor  beyond  any 
substantial  doubt.  "Such  kind  of  evidence, 
whether  documentary,  circumstantial,  or 
from  'the  mouths  of  credible  witnesses, 
may  well  be  acceptpd  as  convincing  be- 
yond a  reasonable  or  substantial  doubt, 
unlewB  there  be  material  and  reliable  evi- 
dence to  the  contrary."  Perot  v.  Cooper, 
17  Colo.  —  28  Pac.  Rep.  391.  Counsel  for 
appellant  insist  that  the  testimony  on  be- 
half of  appellee  is  insufficient  when  tested 
by  this  rule,  and  that  the  evidence,  taken 
as  a  whole,  does  not  constitute  the  neces- 
sary kind  and  quantum  of  proof  to  entitle 
appellee  to  the  relief  demanded.  Assum- 
ing that  the  trial  judne,  with  the  oppor- 
tunity of  determining  the  credibility  of 
witness  regarded  the  parties  in  interest  as 
of  equal  credibility,  still  the  circumstances 
surrounding  and  accompanying  the  trans- 
action, the  acts  and  conduct  of  the  respec- 
tive parties  In  relation  to  the  property,  the 
statement  of  account  furnished  by  appel- 
lant upon  which  a  final  settlement  was 
had,  the  testimony  of  Mrs.  Roberts  (a  dis- 
interested witnevs)  as  to  the  declarations 
of  appellant  at  the  time  of  the  execution 
of  the  deed,  ore  so  inconsistent  with 
appellant's  claim,  and  so  strongly  cor- 


roborative of  appellee's,  that  there  re- 
mains no  substantial  doubt  that  the  mon- 
ey advanced  by  appellant  was  a  loan,  and 
the  deed  taken  by  him  a  security  for  its  re- 
payment. 

The  acceptance  of  the  deed  from  appel- 
lant by  appellee  Is  of  no  moment,  except 
In  so  far  as  it  maybe  an  evidence  of  his  ac- 
quiescence in  appellant's  construction  of 
the  agreement  to  reconvey,  and  for  this 
purpose  it  Is  of  slight  significance,  in  the 
light  of  appellee's  conduct  Immediately 
upon  learning  of  appellant's  claim  to  the 
property  In  question ;  and  this  being  the 
only  effect  of  such  acceptance,  if  the  ad- 
mission of  appellee's  statement  as  to  bis 
understanding  of  the  clause  reserving  all 
water  rights  was  error,  it  was  necessarily 
without  prejudice. 

We  can  see  no  merit  in  the  claim  Inter- 
posed by  appellant,  if  his  version  of  the 
agreement  be  sustained.  He  admits  the 
agreement  to  convey  the  land  to  appellee 
upon  the  repayment  of  the  amount  ad- 
vanced, with  interest,  but  reserves  the  lat- 
eral and  water  right,  solely  because  they 
were  not  included  in  the  contract  of  pur« 
chase  between  Mrs.  Roberts  and  appellee, 
and  were  specifically  negotiated  for  by 
him,  and  included  In  the  deed,  at  his  re- 
quest. The  testimony  of  Mrs.  Roberts, 
Watson,  and  Hopkins  Is  that  the  lateral 
and  water  right  were  included  in,  and 
constituted  the  principal  inducement  for, 
the  purchase.  It  is  also  clear  that  it  was 
the  intention  of  Mrs.  Roberts  to  convey 
them  with  the  land,  as  a  part  of  the  sub- 
ject-matter of  the  sale,  and  that  she  did  so 
convey  them,  without  any  additional 
consideration.  .  Therefore,  having  ob- 
tained  title  to  the  land,  lateral  and  water 
right,  through  and  in  pursuance  of  the 
same  transaction,  and  for  the  same  con- 
sideration, and  for  the  same  purpose,  the 
obligation  to  reconvey  the  entire  property 
is  as  binding  as  the  obligation  admitted 
by  appellant  to  convey  a  part.  We  can- 
not agree  with  counsel  for  appellant  that 
the  court  erred  in  the  form  of  the  deed  it 
ordered  appellant  to  execute.  It  only  re- 
quires him  to  insert  covenants  of  war- 
ranty as  against  persons  claiming  through 
or  under  him;  and  this,  we  thlLk,  be 
should  do.  The  decree  of  the  court  below 
is  affirmed. 


(2  Colo.  App.  571) 

HUMMEL  et  al.  v.  FIRST  NAT.  BANK 

OP  CENTRAL  CITY.1 
(Court  of  Appeals  of  Colorado.   Nov.  14,  1892.) 

Banks  and  Banking— Deposits— Death  op  Bank- 
er—Action against  Admin istkatou  — Res  Ju- 
dicata. 

1.  One  H.  having  agreed  to  loan  money  to 
R,,  it  was  arranged  Between  R.,  H.,  and  E.,  a 
banker,  that  R.  should  draw  on  E.  at  sight  for 
the  amount  of  the  loan,  and  that  on.  receipt  of 
the  draft  H.  should  provide  money  to  meet 
'  it.  H.  then  surrendered  to  E.  certificates  of 
deposit  in  E.'s  bank  to  the  amount  of  the  draft, 
and  his  account  was  credited  therewith. 
Plaintiff  sent  the  draft  to  E.,  with  directions 
to  remit  the  proceeds  to  another  bank  for  plain- 
tiff's credit,  and  H.  gave  E.  a  check  for  the 
amount   E.  charged  the  check  to  H.,  and 


1  Rehearing  denied  January  13,  1893. 
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marked  tho  draft  as  paid,  bat  before  remit- 
ting as  directed  by  plaintiff,  he  died.  Held, 
that  though  the  surrender  of  the  certificates 
of  deposit  did  not  add  to  the  general  funds  of 
the  bank,  H.  thereby  parted  with  credit,  and 
the  fund  thus  arising  did  not  become  a  part  of 
E.'s  estate,  but  became  a  trust  fund  lb  plain- 
tiff's favor,  and  was  recoverable  by  him  as 
such. 

2.  In  an  action  against  E.'s  administrator 
to  recover  the  fund,  defendant  set  up  as  a  de- 
fense that  when  E.  died  there  was  no  money 
in  the  bank,  except  a  deposit  made  by  one  T., 
and  that  a  trust  therein  existed  in  T.'s  favor. 
Bdd,  that  it  having  been  adjudged  that  the 
money  paid  in  by  H.  was  a  trust  fund,  which 
could  not  be  diverted  by  E.  to  any  other  pur- 
pose, and  therefore  did  not  become  a  part  of 
E.'s  estate,  such  fund  was  held  by  defendant 
merely  as  a  bailee,  and  it  was  no  defense  for 
him  to  say  that,  when  the  money  came  into 
E.'s  hands,  it  became  liable  to  the  assertion  of 
a  superior  equity  by  T.,  but  that  such  de- 
fense could  only  be  made  by  T. 

3.  Successive  administrators  are  not  privies, 
in  legal  contemplation,  and  a  judgment  in  fa- 
vor of  an  administrator  is  not  a  bar  to  an  ac- 
tion against  his  successor  by  the  same  plaintiff, 
for  the  same  cause. 

4.  A  national  bank  doing  business  within 
the  limits  of  the  state,  and  organized  there, 
is  not  a  foreign  corporation,  within  the  princi- 
ple which  requires  proof  of  its  corporate  ex- 
istence under  a  general  denial,  and  the  issue 
which  that  plea  raises. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  the  First  National  Bank  of 
Central  City,  Colo.,  against  John  C.  Hum- 
mel, as  administrator  of  F.  E.  Everett,  de- 
ceased, and  John  S.  Rlsdon,  to  recover  a 
fund  deposited  with  Everett  for  plaintiff's 
benefit.  Judgment  for  plaintiff.  Defend- 
ant Rlsdon  appeals.  Affirmed. 

A.  H.  De  France,  for  appellant.  Hugh 
Butler,  for  appellee. 

BISSELL,  J.  The  very  learnel  and 
elaborate  opinion  delivered  by  Mr.  Com- 
missioner Pattison,  (14  Colo.  259,  23  Pac. 
Rep.  986,)  when  this  controversy  was  be- 
fore the  supreme  court,  determines  this 
case,  unless  the  proofs  which  were  taken 
on  the  trial  In  someway  limit  the  applica- 
tion of  the  doctrine  which  the  court  laid 
down  in  that  opinion.  After  a  very  ex- 
haustive review  of  all  of  the  authorities, 
the  court  held  that  the  funds  which  were 
deposited  by  Heatley  in  Everett's  bank 
for  the  payment  of  the  draft  which  bad 
been  drawn  by  Rlsdon  became  trust 
funds,  applicable  only  to  the  payment  of 
the  bill.  The  broad  principle  was  assert- 
ed, that  under  the  circumstances  of  the 
payment  the  funds  could  not  be  diverted 
from  the  purposes  to  which  they  were  to 
be  applied,  and  that  they  did  not  lose 
their  character  by  being  commingled  with 
the  general  deposits  of  the  bank.  The 
present  opinion  must  be  read  in  conjunc- 
tion with  the  one  delivered  at  that  time, 
to  properly  apprehend  the  limitations  un- 
der which  it  is  rendered.  The  facts  will 
not  be  restated,  except  in  so  far  as  they 
are  varied  by  the  evidence.  Generally,  it 
may  be  said  that  the  proof  showed  that, 
under  the  arrangement  which  he  made 
with  Heatley,  Rlsdon,  on  the  15th  of  July, 
drew  a  draft  on  him  and  indorsed  it  to 
the  present  plaintiff,  the  First  National 


Bank  of  Central  City,  which  paid  him  the 
monoy,  less  the  regular  discount.  This 
bank  transmitted  the  bill  to  Everett,  a 
banker  at  Golden,  with  directions  to  col- 
lect it,  and  remit  the  proceeds  to  the  Ger- 
man National  Bank  of  Denver.  On  receipt 
of  the  bill,  Everett's  bank  presented  it  to 
Heatley,  on  whom  it  was  drawn,  who 
paid  it  in  thiswise:  He  was  the  holder 
of  two  certificates  of  deposit,  of  %  1,000 
each,  and  had  to  his  general  credit  in  the 
bank  a  little  more  than  $200.  He  surren- 
dered the  certificates  of  deposit,  which 
were  placed  to  his  credit.  He  then  drew 
a  check  on  the  bank  for  the  amount  of  the 
draft,  which  was  marked  "Paid,"  and  tho 
amount  was  charged  to  his  individual  ac- 
count on  the  ledger.  The  banker,  under 
his  instructions,  turned  over  to  Heatley  a 
note  and  deed  of  trust  on  certain  prop- 
erty which  bad  been  executed  by  Rlsdon 
to  secure  the  payment  of  the  loan.  In  the 
forenoon  of  the  day  on  which  this  transac- 
tion occurred,  and  shortly  thereafter,  Ev- 
erett died,  and  left  his  Institution  in  a 
hopelessly  insolvent  condition.  It  was 
proven  that  one  Charles  T.  Clark  was 
the  county  treasurer  of  Jefferson  county, 
and  bad  deposited  the  county's  money  iu 
Everett's  bank.  On  the  17th  of  July,  when 
the  draft  was  paid,  there  was  standing  to 
Clark's  credit,  under  thegeneral  heading  In 
the  bank's  books  of  "Clark,  Charles  T., 
County  Treasurer,"  $6,898.84.  It  also  ap- 
peared that  McGee,  the  city  treasurer  of 
Golden,  had  a  balance  on  the  same  date, 
as  treasurer,  of  $4,909.14.  The  dully  bal- 
ance book  of  Everett's  bank  showed  the 
amount  of  cash  on  band  at  the  close  of 
business.  July  loth,  to  have  been  $5,583.19, 
and  on  July  17th  to  have  been  $0,763.29. 
Aside  from  these  proofs,  the  case  shows 
that  the  administrator  attempted  to  de- 
fend by  setting  up  that  Everett  died  on 
the  17th  of  July,  1884,  leaving  a  last  will 
and  testament,  which  was  admitted  to 
probate  on  the  4th  of  August,  in  the  coun- 
ty court  of  Jefferson  county.  By  the  will, 
James  M.  Manahan,  together  with  Greg- 
ory Board  and  Clara  B.  Everett,  were 
named  as  representatives.  On  the  21st  of 
July,  according  to  the  allegations,  Mana- 
han took  posseHsiou  of  the  bank,  of  which 
be  had  been  cashier  for  five  or  six  years 
prior  to  Everett's  death.  He  remained  in 
possession  until  the  22d  day  of  August 
following,  wheu  Hummel,  the  present  de- 
fendant, was  appointed  administrator 
with  the  will  annexed,  and  proceeded  to 
wind  up  the  estate.  The  allegations  of  the 
defense  are  probably  broad  enough  to 
necessitate  the  Inference  that  Manahan 
qualified  as  executor,  and  as  such  legal 
representative  went  into  possession  of  the 
estate.  It  will  not  be  so  assumed,  how- 
ever, for  the  purposes  of  this  decision, 
since  it  was  conceded  on  the  argument 
that  Manahan  never  qualified  as  executor, 
nor  gave  the  bond  required  of  him,  al- 
though he,  In  n  manner,  went  into  posses- 
sion, probably  by  virtue  of  his  nomina- 
tion. It  will  be  assumed  that  he  was  not 
a  qualified  executor,  in  legal  contempla- 
tion. This  latter  defense  was  excluded 
on  demurrer. 

The  facts  put  in  evidence,  and  those 
stated  in  the  plea,  are  without  complexity. 
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The  substantial  difficulties  arise  from  the 
attempt  to  apply  to  them  some  very  diffi- 
cult legal  propositions.  It  has  been  very 
elaborately  argued  that  the  bank  was  uot 
entitled  to  recover  against  Hummel,  be- 
cause there  were  no  moneys  in  the  institu- 
tion at  the  time  that  Heatley  attempted 
to  pay  the  dralt  drawn  on  h«m  by  Risdon, 
other  than  the  funds  which  belonged  to 
the  treasurer  of  Jefferson  county  and  the 
treasurer  of  Golden  City.  The  doctrine 
which  was  laid  down  in  National  Bank 
v.  Insurance  Co.,  104  U.  S.  54,  and  likewise 
stated  in  the  opinion  of  14  Colo.,  28  Pac. 
Rep.,  before  referred  to,  is,  by  argument, 
used  to  support  the  defendant's  conten- 
tion. These  cases  clearly  hold  that  when 
a  depositor  puts  the  money  of  another  in- 
to a  bank,  and  his  title  Ih  such  as  to  im- 
press It  with  a  trust  character,  of  which 
the  hank  lias  knowledge,  the  fiduciary  may 
follow  it, and  recover  it  from  the  bank,  al- 
though it  be  money,  and  wanting  In  re- 
spect of  the  earmarks  formerly  essential 
to  this  right.  On  principle,  and  according 
to  those  very  eminent  authorities, the  rule 
cannot  be  so  far  extended  as  to  enable  the 
cestui  quetrust  to  pursue  the  funds  beyond 
the  custody  of  the  bank,  orinto  the  hands 
of  innocent  parties.  The  Insurance  Case 
simply  held  that  the  company  had  a  right 
to  recover  from  the  bank,  as  against  its 
officers,  stockholders,  aud  directors.  The 
bank  had  full  knowledge  of  the  character 
of  the  deposit.  It  was  made  by  the  agent, 
in  the  interest  of  the  insurance  company, 
and  had  only  disappeared  because  of  the 
bank's  attempt  to  divert  it  to  the  pay- 
ment of  a  private  debt  which  the  agent 
owed  that  corporation.  On  the  theory 
that  trust  funds  might  be  pursued,  even 
though  they  lack  the  distinguishing  ear- 
marks, the  court  adjudged  the  bank  re- 
sponsible. In  the  case  in  14  Colo.,  23  Pac. 
Rep.,  it  was  decided  that  the  money  which 
was  paid  in  by  Heatley  for  the  payment 
of  the  draft  drawn  on  him  through  Ever- 
ett's bank  was  likewise  a  trustfund,  which 
could  not  be  diverted  for  the  benefit  of  the 
general  creditors  of  the  institution.  The 
sole  question  is  whether  the  proof  of  the 
manner  of  payment  prevents  the  applica- 
tion of  the  doctrine  therein  established. 
No  such  resultseem8  necessary.  It  is  quite 
posbible  that  Heatley  added  nothing  to 
the  general  funds  of  the  bank,  in  the  shape 
of  money,  when  he  surrendered  his  certifi- 
cates. He  parted  with  the  credit,  and  he 
received  as  security  that  to  which  other- 
wise he  would  not  have  been  entitled,  un- 
less the  payment  was  made. 

I  do  not  understand  any  of  the  cases  to 
go  so  far  as  to  hold  that,  where  the  rela- 
tions of  banker  and  depositor  are  proven 
to  exist,  none  of  the  consequences  ordi- 
narily resulting  from  that  relation  can  be 
held  to  follow.  Whenever  a  public  official, 
who  has  the  absolute  control  of  money, 
deposits  it  in  a  bank,  without  condition, 
he  so  far  parts  with  the  title  that  he  can- 
not pursue  it  in  the  hands  of  those  to 
whom  it  is  paid  in  the  regular  course  of 
the  bank'8buslne88.at  least  without  proof 
that  the  payee  had  knowledge  of  the  trust, 
and  tbut  the  money  he  received  was  a  part 
of  that  fund.  Thesame  legal  result  ought 
to  follow  In  a  case  like  the  present.  Heat- 


ley drew  a  check  to  pay  the  draft,  which 
was  charged  to  his  individual  account. 
The  draft  was  marked  "Paid,"  and  sur- 
rendered; and  at  the  same  time,  and  as  a 
part  of  the  transaction,  the  banker,  in  pur- 
suance of  his  instructions,  delivered  to  him 
a  note  and  trust  deed  evidencing  the  debt, 
and  securing  its  payment.  The  note  and 
trust  deed  are  outstanding,  or  they  have 
been  paid.  In  either  event,  to  permit  this 
defense  to  prevail  must  subject  one  or  the 
other  of  these  innocent  parties  to  grave 
loss.  It  is  not  easy  to  see  how  Risdon  can 
be  compelled  to  pay  airain  what  he  may 
have  already  liquidated,  or  how  Heatley 
can  be  adjudged  to  look  to  his  debtor  for 
further  security,  when  the  original  has 
been  destroyed  by  this  judgment,  siuce 
neither  of  them  have  had  their  day  in 
court,  and  been  heard  in  defense  of  th*»ir 
rights  aud  equities.  There  ih  likewise  lack- 
ing an  element  of  proof  which  would  in 
any  case  be  essential  to  the  application  of 
the  doctrine.  While  the  evidence  showed 
that  there  were  less  moneys  In  the  bank 
than  stood  to  the  credit  of  Clark  as  treas- 
urer, and  McGee  as  treasurer,  yet  there 
was  no  evidence  as  to  the  date  of  those 
deposits,  nor  was  It  made  to  appear  to  a 
certainty  that  the  moneys  deposited  by 
the  respective  treasurers  hud  not  long 
been  paid  out,  in  the  regular  course  of 
business,  by  the  bank,  and  the  moneys  on 
hand  were  the  aggregations  of  deposits 
by  other  persons,  between  whom  and  the 
banker  the  relation  of  debtor  and  creditor 
existed.  The  importance  and  great  bear- 
iug  of  these  suggestions  is  mauifest  when 
the  circumstances  of  the  payment  by  Heat- 
ley are  recalled.  At  that  time  he  was  a 
geueral  depositor  of  the  bank,  with  money 
to  his  credit  on  the  books.  He  held  two 
of  the  bank's  certificates  of  deposit  for' 
more  than  the  amount  called  for  by  the 
draft,  and  these  he  Indorsed  and  surren- 
dered in  payment  of  the  bill.  It  does  not 
transpire  that  the  treasurers'  deposits 
either  antedated  Heatley's,  or  that  they 
had  not  been  loaned  out  by  the  banker, 
and  were  yet  in  the  hands  of  the  borrow- 
ers. Were  this  the  condition  of  affairs, 
manifestly,  as  to  such  loans,  the  officials 
were  remediless,  and  as  to  all  such  funds 
they  sustained  no  other  relation  to  the 
bank  than  that  of  simple  contract  credit- 
ors. According  to  the  evidence,  whatever 
deposit  wu8  made  by  the  two  treasurers 
was  a  geueral  one.  subject  to  check.  It 
passed  into  the  general  funds  of  the  bank, 
and  was  paid  out  to  the  customers  in  the 
usual  course  of  business.  Such  circum- 
stances must  be  held,  as  to  third  persons 
obtaining  the  money  without  knowledge 
of  its  character,  to  create  no  other  or  dif- 
ferent rights  than  those  which  spring  from 
the  relations  sustained  bj*  the  bank  to  its 
customers.  The  case  is  then  left  subject  to 
the  ordinary  presumptions  which  may  be 
indulged  in  when  the  rights  of  persons 
who  are  without  preferential  claims  are 
weighed  and  measured.  Heatley  had  on 
deposit  upwards  of  $2,000  when  he  at- 
tempted to  pay  the  draft  with  his  certifi- 
cates. It  is  as  fair  to  presume  that  his 
$2,300  was  a  part  of  the  $6,763.29  in  the 
bank  when  it  ceased  to  do  business,  as  to 
contend  that  it  was  all  money  which  had 
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been  deposited  by  tbe  county  and  city 
treasure™.  If  it  was,  then,  under  the  rul- 
ing in  14  Colo.,  23  Pac.  Rep., it  was  a  trust 
fund,  which  could  not  he  subject  to  the 
statutory  scheme  of  distribution  regulat- 
ing the  settlement  of  estates,  nor  to  the 
claims  of  other  creditors.  Tbe  testimony 
is  not  sufficient  to  permit  the  application 
of  any  other  principle  to  the  case  than 
what  was  laid  down  in  that  opinion. 
Whatever  might  be  our  own  ideas,  we  are 
controlled  by  the  principles  therein  enunci- 
ated. We  are  not  hampered  in  our  an- 
nouncement by  a  conviction  that  they  are 
wrong  in  theory,  or  that  they  are  inac- 
curately applied.  We  think  the  law  was 
correctly  stated,  and  is  quite  as  control- 
ling on  the  case  as  made  by  tbe  proofs  as 
it  was  on  that  made  by  tbe  pleadings. 
Another  and  perhaps  as  strong  a  reason 
for  refusing  to  adjust  the  principle  to  tbe 
present  controversy  Is  found  in  the  fact 
that  the  defense  was  set  up  by  Hummel, 
who  was  simply  a  representative  of  the 
decedent,  and  not  by  the  treasurer  of  the 
county  in  whose  favor  the  trust  ran.  It 
is  difficult  to  see  what  right  Hummel  has, 
as  a  representative  of  the  deceased  banker, 
to  Insist  that  what  Heatleydid  amounted 
to  no  payment  because  bis  intestate  had 
theretofore  converted  moneys  properly 
represented  in  those  accounts.  The  right 
and  duty  of  an  administrator  to  protect 
the  estate  which  is  committed  to  his  care 
are  conceded.  But  it  was  solemnly  ad- 
Judged  that  what  Heatley  paid  in  was  a 
trust  fund,  which  might  not,  by  the 
banker,  be  diverted  to  any  other  uses  than 
those  designated  at  the  time  of  the  pay- 
ment. It  then  follows  that  they  never  be- 
came the  property  of  the  banker.  Lack- 
ing this,  they  likewise  formed  no  part  of 
the  estate,  as  such,  which  passed  into  the 
custody  of  the  representative.  His  pos- 
session was  not  as  the  representative  of 
the  decedent  holding  and  protecting  an  es- 
tate, but  It  was  as  a  kind  of  bailee  for  the 
true  owner.  So  far  as  be  is  concerned,  be 
is  without  title,  and  on  Judgment  must 
turn  over.  What  his  responsibility  might 
be  in  case  bo  should  fail  to  pay,  having 
commingled  tbe  money,  need  not  be  here 
passed  on.  It  is  enough  to  show  that  his 
contention  constitutes  no  defense.  If  be 
occupies  this  relation  to  the  fund  and  to 
the  Central  City  Bank,  how  can  it  be  any 
defense  to  say  that,  when  the  money  came 
Into  the  hands  of  the  banker,  it  became 
liable  to  the  assertion  of  a  superior  equity 
by  a  third  person?  Hummel  is  in  no  sense 
holding  in  the  right  of  that  other.  He  is 
without  any  title  to  the  money,  as  regards 
the  Central  City  Bank.  Neither  does  be 
have  or  represent  the  title  of  the  county 
treasarer.  It  has  never  been  transferred 
to  him.  The  general  creditors  of  the  es- 
tate, and  the  heirs,  have  no  claim  to  the 
money.  How,  then,  does  it  concern  Hum- 
mel that  the  county  treasurer  may  pos- 
sibly have  some  claim  to  tbe  money?  If 
it  is  because  he  may  be  twice  bolden  for 
tbe  money,  his  remedy  was  to  bring  the 
treasurer  into  tbe  lit  lea  tion,  and  have  the 
question  settled.  Without  this,  be  is  sim- 
ply a  volunteer,  having  no  such  title  or 
claim,  derivative  or  otherwise,  as  will  ad- 
mit a  defense  oi  this  sort.   Even  though 


tbe  right  existed  in  favor  of  tbe  county, 
or  its  treasurer,  to  pursue  these  funds,  this 
defense  cannot  be  open  to  tbe  representa- 
tive without  some  proof  that  a  claim  has 
been  made  on  him  for  the  money  Which  he 
has  received,  and  that  the  funds  which  ho 
holds  are  certainly  those  on  which  be  seeks 
to  impress  the  trust  character;  and  then 
only  by  bringing  in  the  one  in  whose  favor 
the  title  is  asserted.  Tbe  relations  be- 
tween Everett,  the  banker,  and  the  Cen- 
tral City  Bank,  were  not  such  as  to  charge 
that  bank  with  Everett's  knowledge  con- 
cerning the  character  of  the  deposits  in  his 
hands.  Everett's  position,  as  the  corre- 
spondent of  tbe  Central  City  Bank  for  tbe 
purposes  of  collection,  brought  him  into 
no  such  relations  to  that  corporation  as 
would  make  him  either  the  general  ascent, 
or  an  agent  other  than  a  special  one  to  do 
a  particular  thing.  It  was  formerly  held 
that  a  principal  was  only  chargeable  with 
the  knowledge  wbicb  the  ugeut  acquired 
while  eugaged  in  the  transaction  of  tbe 
principal's  business.  This  doctrine  has 
been  much  modified  of  late  years,  and  it  is 
now  probably  true  that  the  principal  is 
chargeable  with  tbe  information  acquired 
by  his  agent,  whether  he  obtained  it  in  the 
course  of  tbe  transaction  of  his  principal's 
business,  or  otherwise,  providing  .  the 
knowledge  is  so  acquired  by  him  as  to  b« 
presumptively  within  his  recollection  when 
he  is  acting  on  behalf  of  the  principal. 
Story,  Ag.  §  140;  Armstrong  v.  Abbott,  11 
Colo.  220,  17  Pac.  Rep.  617;  The  Distilled 
Spirits,  11  Wall.  866;  Bank  v.  Campbell, 
(Colo.  App.;  April  term,  1892,)  30  Pac. Rep. 
357. 

It  would  be  a  novel  application  of  the 
principle  that  notice  to  an  agent  Is  notice 
to  tbe  principal  to  bold  that  a  banker 
who  receives  a  draft  for  collection,  and 
to  remit,  is  so  far  the  agent  of  bis  corre- 
spondent as  to  charge  that  correspondent 
with  the  knowledge  which  tbe  banker  has 
of  the  character  of  hi3  deposits.  To  carry 
this  doctrine  to  its  legitimate  conclusion 
would  enable  the  county  treasurer  of  tbe 
county  of  Jefferson  to  pursue  all  moneys 
which  may  have  been  paid  out  by  Everett 
in  the  liquidation  of  the  various  collec- 
tions which  be  made  for  other  banks  and 
bankers,  into  whosesoever  of  their  hands 
the  money  may  have  gone.  The  Impracti- 
cability of  extending  tbe  doctrine  to  any 
sucb  limit,  and  the  immense  disturbance 
which  it  would  occasion  to  the  monetary 
affairs  of  tbe  country,  must  prevent  the 
application  of  the  doctrine.  In  one  sense, 
Everett  was  the  agent  of  the  Central  City 
Bank,  for  the  purposes  of  collection. 
The  money  paid  to  him  would  undoubted- 
ly be  a  discharge  of  the  obligation  of  tbe 
debtor.  But  he  was  not  au  agent  in  such 
a  sense  as  to  bind  bis  correspondent  with 
the  knowledge  which  he  may  have  had  as 
to  the  character  of  tbe  moneys  on  deposit 
in  bis  bank,  and  out  of  which  the  foreign 
banker  may  have  been  paid.  Whether  any 
sucb  exception  has  ever  been  ingrafted  on 
the  law  of  agency  by  an  express  adjudi- 
cation is  not  apparent  to  the  court,  but  it 
is  evident  that  tbe  rule  must  exist,  as  be- 
tween banks  and  bankers,  in  a  case  like 
the  present.  A  case  was  cited  in  support 
of  counsel's  contention  in  this  respect. 


Digitized  by  Google 


19 


PACIFIC  REPORTER,  VOL.  32. 


(Colo. 


Third  Nat.  Bank  t.  Stillwater  Gas  Co.,  86 
Minn.  75,  80  N.  W.  Rep.  440.  If  this  case 
holds  any  different  doctrine  from  the  pres- 
ent, this  court  would  decline  to  follow  it. 
It  Is  impossible  to  determine,  from  a  care- 
ful examination  of  that  decision,  the 
ground  upon  which  It.  rested,  or  the  facte 
involved  in  the  decision.  It  Is  true  that 
the  bank  In  that  case  had  been  defrauded 
of  Its  money  by  the  misrepresentation  and 
deceit  of  Kerr,  who  placed  the  money 
with  bis  brother  for  ultimate  disposal. 
It  Is  likewise  true  that  the  gas  company. 
In  some  manner  not  disclosed  by  the  case. 
Induced  the  brother  to  part  with  the 
money,  and  that  the  bank  was  permitted 
to  recover  from  the  gas  company  that 
particular  fund.  On  what  principle  the 
gas  company  was  charged  with  knowl- 
edge of  the  character  of  the  fund,  and 
therefore  held,  is  not  clear.  It  Is  very 
evident  that  that  court  did  not  intend  to 
go  so  far  as  to  bold  that  funds  charged 
with  a  trust,  because  of  the  circumstances 
under  which  they  were  received,  could  bo 
followed  Into  everybody's  hands,  unless 
there  were  some  spec!  a  I  circumstances  bind- 
ing the  conscience  of  the  defendant,  or  out 
of  which  a  liability  in  regard  to  tbefnnd 
might  have  arisen  in  favor  of  the  original 
cestui  que  trust.  It  is  conceded— and 
would  be,  regardless  of  that  authority— 
that  the  fund  may  be  followed  into  the 
hands  of  a  third  person  whenever  requisite 
knowledge  can  be  brought  home  to  the 
party,  or  any  other  circumstances  are  ap- 
parent which  will  charge  bim  with  tho 
responsibility.  It  must  be  conceded,  how- 
ever, that  something  besides  the  fact  that 
the  trust  character  was  impressed  upon 
the  funds  must  be  proven,  to  sustain  a  re- 
covery in  such  a  case. 

Another  defense  on  which. considerable 
reliance  is  placed  springs  from  the  fact 
that  the  First  National  Bank  of  Central 
City  brought  suit  against  Mnuahan  to  re- 
cover f 1,200,  which  they  claimed  Everett 
held  for  them  when  he  died.  The  com- 
plaint In  that  case  was  in  all  essential 
particulars  like  the  one  in  the  present  suit, 
with  the  exception,  of  course,  of  the  omis- 
sion of  the  allegation  which  charged  the 
appointment  as  execntor  to  have  been 
made  by  the  conrt,  and  a  qualification,  as 
sncb,  under  the  statute.  This,  ft  .is  as- 
sumed, must  be  true,  since  any  other  con- 
clusion would  not  be  supported  by  the 
fact.  To  that  complaint  a  demurrer  was 
interposed,  and  a  judgment  of  dismissal 
entered.  Much  learning  has  been  expend- 
ed in  the  brief  of  counsel  for  the  appellant 
to  demonstrate  the  sufficiency  of  a  plea 
setting  up  this  fact  as  one  containing  the 
defense  of  res  adjudicata.  It  will  be  con- 
ceded that  a  Judgment  of  dismissal  of  a 
bill  Inequity,  unless  there  be  a  reservation 
that  the  dismissal  is  to  be  without  preju- 
dice, will  be  assumed  to  hare  been  made 
upon  the  merits,  and,  as  between  parties 
and  privies,  will  be  a  bar  to  any  further 
litigation  on  the  same  subject-matter. 
However  true  this  is,  tho  Judgment  In 
that  case  Is  no  bar  to  the  present  suit, 
since  there  is  lacking  one  element  essential 
to  the  bar,  vis.  privity.  "  Privity  "  is  de- 
fined by  Oreenlcaf  as  a  term  which  "de- 
notes mutual  or  successive  relationship  to 


the  same  rights  of  property."  1  Green  I. 
Ev.  S  189.  That  learned  authority  well 
illustrates  the  different  sorts  of  privies 
which  may  exist,  and  classes  them,  gener- 
ally, like  all  other  law  writers  and  jurists, 
as  privies  in  estate,  in  blood,  and  in  law. 
He  gives  the  usual  illustrations  of  donor 
and  donee,  lessor  and  lessee,  executor  and 
testator,  administrator  and  Intestate.  In 
genera],  these  classes  embrace  all  the  priv- 
ies which  are-  known  to  jurisprudence.  It 
will  be  observed  that  the  privity  only  ex- 
ists because  of  the  relationship  between 
the  parties,  or  because  of  the  derivative 
character  of  their  title.  It  would  require 
a  great  stretch  of  the  doctrine,  and  the 
definition  of  the  authorities  on  this  subject, 
to  bold  that  successive  executors,  and 
successive  administrators  and  represent- 
atives of  other  sorts,  were  privies,  in  legal 
contemplation.  Yet  It  was  held  by  a  very 
learned  court,  In  Stacy  v.  Thrasher,  6 
How.  44,  that  the  administrator  de  bonis 
non  did  so  sustain  that  legal  relation  to 
bis  predecessor  in  the  same  trust  as  to  be 
bound,  probably,  by  any  judgments  ren- 
dered against  that  predecessor.  It  was 
put  in  that  cm  Be,  however,  on  the  principle 
and  reason  of  an  "official  succession  or 
privity. "  The  rule  cannot  beextended  be- 
yond the  doctrine  of  that  case.  Nothing 
but  the  very  high  respect  accorded  to  the 
decisions  of  that  very  distinguished  tribu- 
nal would  ever  lead  me  to  adopt  that  con- 
clusion. The  administrator  de  bonis  non 
in  no  manner  derives  his  title  from  bis 
predecessor  in  trust,  nor  is  there  between 
them  any  sort  of  relationship,  save  what 
may  be  said  to  spring  from  the  fact  that 
they  both  represent  the  same  estate,  and 
have  been  appointed  by  the  same  judicial 
authority.  It  is  possible  to  justify  the 
holding  on  the  ground  that  since  the  pred- 
ecessor was  a  representative  of  the  intes- 
tate, whose  estate  ought  to  be  bound  by 
the  adjudication,  the  successor  in  represen- 
tation, coming  in,  as  be  does,  in  place  of 
the  decedent,  shall  be  bound,  because  the 
estate  which  he  represents  ought  to  be 
concluded  by  the  adjudication.  To  render 
the  judgment  conclusive,  however,  the 
present  defendant,  against  whom  it  was 
rendered,  must  have  held  an  official  rela- 
tion to  the  estate  which  he  was  found  in 
possession  of.  The  tacts  In  the  present 
suit  prevent  the  adoption  of  this  conclu- 
sion. Manahan,  while  be  was  named  as 
an  executor  In  the  will  of  Everett,  tho 
decedent,  never  qualified  as  such;  nor  did 
he  become,  In  any  sense,  the  official  repre- 
sentative of  the  deceased.  He  may  have 
incurred  some  legal  responsibility  for  the 
wrongful  taking  possession  of  the  assets, 
bnt  he  did  not  so  become  the  representa- 
tive as  to  make  a  judgment  obtained 
against  bim,  or  in  bis  favor,  conclusive 
for  or  against  the  estate.  Between  Mana- 
han and  Hummel,  there  was  no  such  offi- 
cial succession  as  to  create  the. privity  ab- 
solutely essential  to  the  plea  of  res  adju- 
dicata. 

The  present  suit  was  brought  by  the 
First  National  Bank  of  Central  City 
against  the  administrator.  A  denial 
was  Interposed  to  the  various  alienations 
of  the  complaint,  and  it  is  insisted  that 
this  put  in  tssue  the  corporate  character 
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of  the  plaintiff,  because  It  is  a  national 
bank  doing;  business,  under  the  federal 
statutes,  within  the  limits  of  this  state. 
The  pclnt  was  not  raised  in  argument, 
nor  does  much  reliance  seem  to  be  placed 
on  it  In  the  brief.  These  banks  doing  busi- 
ness within  the  limits  of  the  state,  and  or- 
ganised there,  are  not  believed  to  be  for- 
eign corporations,  within  the  principle 
which  requires  proof  of  their  corporate 
existence  nnder  a  general  denial,  and  the 
issue  which  that  plea  raises  in  this  state. 

No  other  questions  were  argued  or  relied 
upon  in  the  briefs  or  at  bar,  and  the  pre- 
ceding discussion  has  disposed  of  all  ques- 
tions remaining  unsettled  by  the  decision 
In  14  Colo.,  23  Pac.  Rep.,  supra.  The  rec- 
ord presents  no  errors  which  necessitate  a 
reversal  of  the  Judgment  entered  in  favor 
of  the  hank,  and  it  will  accordingly  be 
affirmed. 


(3  Colo.  App.  117) 

AYRES  et  aL  v.  PEOPLE. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 

Bail  — Liabilities  after  Scrrkndbr  of  Prin- 
cipal. 

L  Gen.  St  5  969.  provides  that  sureties 
on  the  recognizance  or  a  person  charged  with 
a  criminal  offense  may,  at  any  time  before  judg- 
ment is  rendered  against  them  on  such  recog- 
nizance, seize  and  surrender  sach  person  to  the 
sheriff  of  the  county  in  which  such  recognizance 
was  taken;  that  the  sheriff  shall  take  such 
person  into  custody,  and  acknowledge,  in  writ- 
ing, his  surrender;  and  that  the  sureties  shall 
thereupon  be  discharged  from  the  recognizance, 
on  payment  of  all  costs  occasioned  thereby. 
Edit,  that  the  word  "costs"  includes,  not  only 
the  costs  taxable  by  the  clerk,  and  the  fees  the 
sheriff  is  entitled  to  receive  for  the  service  and 
return  of  the  papers,  but  also  all  expenses  the 
law  officers  might  legitimately  pay  out,  or  have 
a  right  to  charge,  in  connection  with  the  capture 
and  return  of  the  criminal  for  trial. 

2.  In  an  action  against  sureties  to  recover 
the  amount  of  a  forfeited  recognizance,  defend- 
ants claimed  that  the  sheriff  had  captured  the 
person  on  whose  recognizance  they  were  bound, 
under  a  contract  with  them,  and  that  they  had 
a  written  receipt  from  the  sheriff,  acknowl- 
edging their  surrender  of  such  person.  Held, 
that  evidence  illustrative  of  the  circumstances 
which  led  to  the  going  of  the  sheriff  after  the 
prisoner  is  admissible  to  show  that  the  capture 
was  not  under  a  contract  with  the  defendants, 
but  under  an  arrangement  with  the  governing 
body  of  the  county,  ratified  and  made  legal  by 
proper  official  action. 

3.  Where  the  only  issue  triable  under  the 
pleadings  was  whether  the  expense  of  capturing 
and  returning  the  prisoner  for  trial  was  prop- 
erly taxable  as  costs  against  the  sureties,  an 
assignment  of  error  by  such  sureties,  that  the 
court  erred  in  entering  judgment  against  them 
for  snch  expense,  instead  of  for  the  whole 
amount  of  the  bond,  could  not  be  sustained. 

Appeal  from  district  court,  Logan 
county. 

Action  by  the  people  of  the  state  of  Colo- 
rado against  H.  D.  Ayres  and  R.  W.  Wood 
to  recover  the  amount  due  on  a  forfeited 
recognizance.  From  a  judgment  for  the 
people,  defendants  appeal.  Affirmed. 

Charles  L.  Allen,  for  appellants.  S.  A. 
Burke,  for  the  People. 

BTSSELL,  J. .  George  M.  Parkins  was 
indicted  by  the  grand  Jury  for  the  crime  of 
killing  stock.  Having  been  arrested  un- 


der the  indictments,  be  entered  into  a  re- 
cognizance in  tbesum  of  $600, according  to 
the  statute,  conditioned  as  provided  by 
law,  with  the  appellants,  Ay  res  and  Wood, 
as  bis  sureties.  He  afterwards  left  the 
country,  and  failed  to  appear,  as  required 
by  the  order  of  court,  and  the  recognizance 
was  duly  forfeited.  The  present  suit  was 
brought  to  recover  its  penalty,— $600. 
In  the  earlier  stages  of  the  suit,  various 
questions  were  raised,  but  these  were  all 
eliminated  by  the  subsequent  answer 
which  the  sureties  filed,  and  it  left  but  one 
proposition  in  the  case.  The  answer  sub- 
stantially alleged  that,  notwithstanding 
Parkins'  failure  to  appear  according  to 
the  terms  of  the  bond,  the  sureties,  prior 
to  any  recovery  of  judgment  against  them, 
caused  the  principal  to  be  seized  and  «ur- 
rendered  to  the  sheriff  of  Logan  county, 
and  received  from,  him  a  written  receipt 
acknowledging  the  surrender.  They  an- 
nounced themselves  ready  and  willing  to 
pay  the  costs,  and  averred  that  they  em- 
ployed a  messenger  to  go  for  Parkins,  on 
a  promise  to  pay  the  actual  expenses,  and 
that  the  messenger  received  from  Logan 
county  |330.  This  was  all  the  substantial 
portion  of  the  answer,  although  there  was 
an  immaterial  averment  that  the  county 
acted  as  a  volunteer  in  making  the  pay- 
ment, and  that  the  controversy  was  as  to 
whether  these  expenses  were  legitimately 
taxable  as  costs  against  the  sureties, 
whieh  they  were  obligated  to  pay,  under 
section  965)  of  the  General  Statutes,*  in  or- 
der to  eHcapea  liability  for  the  full  amount 
of  the  bond.  This  is  really  the  only  legal 
proposition  presented  to  the  court  which 
requires  either  discussion  or  analysis. 
There  was  considerable  controversy  on 
the  trial  as  to  the  circumstances  connect- 
ed with  the  going  of  the  sheriff  of  Logan 
county  to  Ohio,  to  bring  Parkins  back. 
The  appellants  contended  that  be  went 
under  their  employment,  while  the  people 
asserted  that  he  went  as  the  officer  of  the 
county,  under  an  arrangement  with  the 
board  of  county  commissioners,  who 
were  obliga  ted  to  pay  him  a  definite  com- 
pensation for  his  labor,  which  they  subtse- 
queutly  discharged  by  giving  him  a  war- 
rant therefor,  which  was  paid.  The  trial 
court  found  this  fact  with  the  people,  and 
the  finding  is  so  well  justified  by  the  evi- 
dence that  tbiscourt,  whatever  itaopinion 
might  be,  would  be  disinclined  to  disturb 
the  judgment  in  that  particular.  It  Is  un- 
doubtedly true  that  the  sheriff  went  at  the 

*Gen.  St.  S  969,  provides  that,  in  all  cases  of 
bail  for  the  appearance  of  any  person  or  per- 
sons charged  with  any  criminal  offense,  the  se- 
curity or  securities  of  such  person  or  persons 
may,  at  any  time  before  judgment  is  rendered 
upon  scire  facias  to  show  cause  why  execution 
should  not  issue  against  such  security  or  securi- 
ties, seize  and  surrender  such  person  or  per- 
sons, charged  as  aforesaid,  to  the  sheriff  of  the 
county  where  such  recognizance  shall  be  taken, 
and  it  shall  be  the  duty  of  such  sheriff,  on  such 
surrender,  and  the  delivery  to  him  of  a  certified 
copy  of  the  recognizance  by  which  such  security 
or  securities  are  bound,  to  take  such  person  or 
persons  so  charged  as  aforesaid  into  custody, 
and  by  writing  acknowledge  such  surrender, 
and  thereupon  the  security  or  securities  shall 
be  discharged  from  such  recognizance,  upon  pay- 
ment of  all  costs  occasioned  thereby. 
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instigation  of  the  sureties.  Possibly  this 
was  essential  to  their  defense  that  tbey 
were  entitled  to  be  released  from  the  bond 
upon  the  production  of  the  receipt  of  the 
sheriff  for  the  body  of  their  principal,  pro- 
viding they  paid  whatever  expenses  were 
incident  to  the  capture  of  the  fugitive.  It 
is  not  clear,  however,  that  the  sheriff  went 
by  virtue  of  thplr  employment,  or  accepted 
their  responsibility.  It  remains  manifest 
that  the  sheriff  went  to  Ohio  after  Parkins 
as  an  officer  of  the  law,  of  Logan  county, 
under  an  employment  and  an  agreement 
with  the  properly  constituted  government 
of  that  organization,  and  that  what  he 
was  to  receive  as  compensation,  and 
what  he  disbursed,  were  legitimate  costs 
connected  with  the  return  of  the  fugitive. 
It  must  be  true  that  these  expenses  and 
disbursements,  and  this  compensation, 
were  the  costs  provided  for  by  section  969 
of  the  Statutes,  which  these  sureties  must 
pay,  if  they  would  escape  an  absolute  lia- 
bility for  the  entire  amount  of  their  obli- 
gation. What  the  result  would  have  been 
had  they  employed  a  private  messenger, 
and  succeeded  in  bringing  the  fugitive 
within  the  custody  of  the  sheriff  without 
any  expense  to  the  governmental  officers, 
leaving  unpaid  'only  the  ordinary  taxable 
costs  of  the  clerk  and  sheriff,  it  is  wholly 
unnecessary  to  determine.  Parkins  was 
brought  back  through  the  instrumental- 
ity of  the  olfacers  of  the  county,  who  were 
requested  to  act  by  the  sureties  in  respect 
of  this  matter.  It  was  entirely  legitimate 
to  use  the  process  of  the  law  for  the  pur- 
pose, and  to  secure  a  requisition  from  the 
governor,  which  would  be  a  sufficient  legal 
warrant  to  authorize  the  officer  to  act  in 
a  foreign  country.  So  long  as  the  county 
was  willing  to  proceed  to  secure  the  return 
of  the  fugitive  by  the  means  at  Its  dis- 
posal, and  this  proceeding  was  had  at  the 
instance  and  request  of  the  sureties,  they 
must  be  held  to  be  liable  for  all  legitimate 
disbursements  and  costs  attending  the  pro- 
ceeding, If  tbey  desire  to  invoke  the  stat- 
ute in  order  to  escape  liability  for  the  sura 
total  represented  by  the  obligation  Into 
which  they  voluntarily  entered.-  Having 
pleaded  as  a  defense  simply  that  they  were 
not  liable  upon  the  bond,  because  they  had 
secured  the  return  of  the  escaped  prisoner 
into  the  custody  of  the  sheriff  of  Logan 
county,  and  could  not  be  held  for  the  pen- 
alty, provided  they  paid  the  costs,  as  to 
which  they  offered  to  reimburse  the  coun- 
ty, they  cannot  now  be  heard  to  Insist 
that  the  one  thing  chargeable  against 
them  Is  the  costs  which  the  clerk  might 
tax,  and  the  fees  which  the  sheriff  might 
be  entitled  to  receive,  on  the  service  and 
return  of  the  papers.  The  phraseology  of 
the  statute  is  broud  enough  to  warrant 
the  interpretation  that  it  intended  to  Im- 
pose on  the  sureties  a  liability  for  what- 
ever might  be  expended  in  securing  the 
return  of  the  escuped  criminal,  if  their 
liability  was  to  be  measured,  not  by  the 
boud,  but  by  the  costs  of  the  return.  It 
could  not  have  been  in  the  contemplation 
of  the  legislature  that  the  fugitive  should 
be  returned  through  the  acts  of  the  sure- 


ties, other  than  what  might  be  essential 
to  set  the  law  in  motion,  since,  as  individ- 
uals, they  would  be  powerless  legitimate- 
ly to  bring  the  fugitive  within  the  sover- 
eignty from  which  be  might  have  escaped. 
Under  these  circumstances,  the  term 
"costs,"  as  used  in  that  section,  must  be 
adjudged  to  include  whatever  the  law  offi- 
cers might  legitimately  pay  out,  or  have 
a  right  to  charge,  in  connection  with  the 
return  of  the  criminal  for  trial.  It  does 
not  lie  with  the  appellants  to  complain  of 
this  interpretation,  since  thereby  tbey 
escape  the  greater  liability  of  a  voluntary 
obligation,  which  could  otherwise  be  en- 
forced as  to  its  entire  penalty. 

This  court  is  entirely  disinclined  to  dis- 
turb the  judgment  on  that  assignment  of 
error  which  insists  that  the  court's  find- 
ing with  reference  to  the  contract  is  un- 
supported by  the  testimony.  In  the  first 
place,  tills  court  would  not  feel  warrant- 
ed tn  reaching  a  different  conclusion,  un- 
less the  result  was  manifestly  unsupport- 
ed by  the  evidence.  Not  only  is  this  not 
true,  but  it  is  fairly  certain  that  the 
court's  conclusion  concerning  the  original 
arrangement  under  which  the  sheriff  went 
to  Ohio  after  the  prisoner  is  fully  Justified 
by  the  testimony. 

The  assignments  of  error  which  are 
based  on  the  alleged  errors  of  the  court  In 
receiving  the  testimony  offered  on  the 
hearing  do  not  seem  to  be  well  supported. 
That  which  is  complained  of  is  clearly 
illustrative  of  the  circumstances  which  led 
to  the  going  of  the  sheriff  for  the  prisoner, 
and  was  evidently  admissible  as  tending 
to  show,  not  only  the  circumstances  un- 
der which  the  officer  went,  but  to  demon- 
strate that  bis  going  was  not  the  result 
of  a  contract  between  him  and  the  sure- 
ties, but  an  execution  of  the  law,  under 
an  arrangement  with  the  governiug  body 
of  the  county,  afterwards  ratified  and 
made  legal  by  legitimate  and  proper  offi- 
cial action.  It  is  complained  that  the 
court  erred  in  entering  Judgment  for  $330, 
instead  of  for  $600  which  was  the  amount 
.of  the  boud.  It  is  not  easy  to  see  how 
this  gives  the  sureties  the  right  to  com- 
plain. Possibly,  if  the  judgment  had  been 
entered  on  an  erroneous  legal  basis,  they 
might  be  justified  in  contending  that  it 
was  improperly  entered,  although  the 
amount  was  less  than  that  forwhich  they 
were  liable.  However  this  may  be, it  can- 
not, in  this  instance,  be  successfully  used 
as  an  assignment  of  error,  since,  under  tbe 
pleadings,  the  only  issue  to  be  tried  was 
as  to  what  costs  were  properly  taxable 
against  them,  and  as  to  what  was  includ- 
ed in  tbe  term  "costs,"  for  the  purposes  of 
a  proper  judgment.  The  court's  conclu- 
sions in  respect  of  these  matters  were  in 
harmony  with  the  law,  and  the  judgment, 
as  entered,  correctly  held  the  sureties 
liable  for  the  sum  found  to  be  due.  Tbe 
court  committed  no  error  during  the 
progress  of  the  trial,  and  entered  a  judg- 
ment which  accords  with  both  the  law 
and  the  facts.  There  being  no  error  In  the 
record  on  which  the  judgment  should  be 
disturbed,  It  must  be  affirmed. 
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(3  Colo.  App.  22) 
HALLOWEU;  et  al.  t.  LEAFGREEN. 

(Court  of  Appeals  of  Colorado.  Not.  28,  1892.) 

Garxjsbment— Liability  of  Garnishee. 

In  order  to  charge  a  garnishee^  there 
must  be  such  a  liability  on  his  part  to  defendant 
-as  would  enable  defendant  to  maintain  his  ac- 
tion directly  against  the  garnishee  in  his  own 
name,  and  for  his  own  use,  and  to  recover  a 
judgment. 

Appeal  from  Arapahoe  county  court. 

Action  by  N.  P.  Leafgreen  against 
Charles  Hallowell  and  others,  garnishees. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  REED,  J.: 

Appellee  was  a  contractor  for  brickwork 
in  the  construction  of  buildings.  D.  R. 
McCurdy  and  one  Geiger,  doing  business 
under  the  name  of  McCurdy  &  Co.,  made 
a  contract  with  appellee  to  do  the  brick- 
work on  two  residences  by  them  being 
built,  for  f),375.  The  work  was  per- 
formed, and  some  extra  work  done,  milk- 
ing the  aggregate  $1,660,  which  Included 
$80  in  money  lent  to  D.  R.  McCurdy,  indi- 
vidually, of  which  it  was  cluimed  $212 
was  left  unpaid  at  the  completion  of  the 
work,  and  remains  so.  Appellants  had 
a  contract  with  McCurdy  &  Co.  wbereby 
they  were  to  furnish  the  money  to  build 
the  houses,  paying  upon  the  estimates  as 
the  buildings  progressed,  and  the  balance 
of  the  contracted  amount  at  their  com- 
pletion. By  an  agreement  between  all 
parties,  appellee  waived,  in  writing,  the 
right  to  a  builder's  lien  upon  the  prop- 
erty, and  delivered  the  waiver  to  ap- 
pellants. Before  the  matter  was  settled 
*nd  adjusted,  appellee  entered  into  a  con- 
tract to  do  the  brickwork  on  three  other 
residences  at  a  different  place.  It  was 
claimed  by  appellee  that  the  last  contract 
was  made  by  D.  R.  McCurdy,  and  not  by 
McCurdy  and  Geiger,  who  made  the  for- 
mer contract.  It  was  claimed  by  appel- 
lants that  the  contracting  parties  Tor  the 
last  three  buildings  were  Clementina  Mc- 
Curdy and  one  Frank  Mayo,  that  D.  R. 
McCurdy  and  Geiger  had  no  interest  what- 
ever in  the  transaction,  and  that  D.  R.  Mc- 
Curdy only  participated  an  agent  for 
Clementina.  At  the  completion  of  the  work 
on  the  last  three  buildings,  the  balance 
against  McCurdy  &  Co.  on  the  first  two  re- 
mained unpaid.  Appellee  brought  suit 
against  McCurdy  &  Co.,  sued  out  an  at- 
tachment, and  had  garnishee  process 
served  npon  appellants.  Appellants  (gar- 
nishees) answered  that  on  October  8, 
1891,  there  wa«  a  balance  in  their  bands 
of  $275.81  due  Mayo  and  Clementina  Mc- 
Curdy, which  after  that  date  was  ac- 
counted for  in  payment  of  different  Items 
to  complete  the  buildings,  which  it  was 
alleged  should  have  been  done  by  the  con- 
tractors; that  there  was  nothing  due 
David  R.  McCurdy,  and  had  not  been  since 
the  commencement  of  the  suit.  The  an- 
swer was  traversed  ;  a  trial  had  to  a  jury, 
resulting  in  a  verdict  and  judgment 
against  garnishees  (appellants)  for  $212 
And  costs. 


Benedict  &  Phelps,  lor  appellants.  Geo. 
F.  Dunk  lee  and  O.  E.  Jackson,  for  appel- 
lee. 

REED,  J.,  (after  stating  the  facts.) 
There  may  have  been  some  juggling,  be- 
tween the  parties  in  regard  to  the  two 
contracts,  but  the  facts  are  conclusively 
established  by  the  evidence  that  the  trans- 
actions with  appellants  were  separate 
and  distinct  contracts,— the  first,  with 
Geiger  and  McCurdy,  (D.  R.  McCurdy  & 
Co. ;)  the  second,  with  Mayo 'and  C.  Mc- 
Curdy. It  is  not  claimed  that  Geiger,  of 
McCurdy  &  Co.,  had  any  connection  with 
the  second  contract.  Whatever  money 
was  due  appellee  upon  building  contracts 
was  upon  the  first  contract,  and  was  dne 
by  McCurdy  &  Co.,  while  a  part  of  the 
claim  for  which  judgment  was  given  was 
for  borrowed  moriey  due  by  D.  R.  McCur- 
dy individually.  The  money  sought  to  be 
reached  in  the  hands  of  garnishees  was 
admitted  to  be  money  due  upon  the  sec- 
ond contract.  It  is  contended  that  D.  R.. 
McCurdy  was  the  real  party  in  interest, 
but  the  position  is  not  sustained  by  the 
evidence.  The  lots  npon  which  the  last 
three  houses  were  built  were  in  Mayo  and 
McCurdy,  and  they  conveyed  to  a  pur- 
chaser. Although  D.  R.  McCurdy  may 
have  participated  in  the  last  contract,  as 
agent  or  otherwise,  appellee  was  not  mis- 
led as  to  the  real  contracting  parties.  He 
admits  that  vonchers  or  orders  to  draw 
mouey  from  appellants  on  the  first  con- 
tract were  executed  by  D.  R.  McCurdy 
&  Co.,  wbik  upon  his  first  estimate  on 
the  last  building,  and  subsequently, 
they  were  drawn  by  Mayo  and  C.  Mc- 
Curdy. The  contracts  of  appellants,  by 
which  they  were  to  furnish  money,  were 
shown  to  have  been  separateand  distinct, 
and  made  with  entirely  different  parties. 
The  answer  of  appellants  was  fully  sus- 
tained by  the  evidence,  nor  was  there  any 
evidence  that  could  change  their  legal 
status,  and  allow  them  to  pay  money 
arising  out  of,  and  dub  upon,  the  second 
contract,  upon  the  first.  Judgments,  in 
order  to  be  valid,  must  be  based  upon 
legal  principles,  and  warranted  by  evi- 
dence. Judgments  resting  entirely  upon 
whim,  caprice,  suspicion,  and  inference  of 
court  or  jury,  cannot  be  sustained.  There 
may  have  been  fraud  and  collusion  be- 
tween D.  R.  McCurdy,  Clementina  Mc- 
Curdy, mid  Mayo;  but,  to  affect  the  legal 
liability  of  appellants,  it  must  have  been 
shown,  and  the  money  shown  to  have  be- 
longed to  D.  R.  McCurdy;  otherwise,  gar- 
nishees would  have  no  protection  against 
a  liability  to  pay  twice. 

Several  errors  are  assigned  upon  the 
ruling  of  the  court  in  admitting  and  re- 
jecting evidence,  which  we  do  not  think  it 
necessary  to  consider.  Under  the  evidence 
there  were  no  questions  to  be  determined 
by  the  jury,  and  the  court  should  have  in- 
structed It  that  under  the  proof  plaintiff 
could  not  recover.  It  follows  that  the  in- 
structions given  were  fnulty,  and  that  the 
court  erred  in  refusing  to  give  the  follow- 
ing instruction  asked  by  appellants:  "In 
order  to  find  for  the  plaintiff  and  against 
the  garnishee  in  this  case,  you  must  find 
that  there  Is  such  a  liability  on  the  part  of 
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Ilallowell  &  Co.  to  D.  R.  McCardy  as 
woald  enable  him  to  maintain  his  suit  or 
action  directly  against  Hallowed  &  Co. 
In  his  own  name,  and  fur  his  own  use.  and 
recover  a  Judgment  against  Hallo  well  & 
Co.;  and,  if  there  is  no  such  liability  on 
the  part  of  Hallo  well  &  Co.,  then  your  ver- 
dict must  be  for  the  garnishee.  *  It  is  a 
well-settled  rule  of  law  that  the  garnishee 
is  not  chargeable  unless  the  defendant  could 
recover  of  him  what  the  plaiutiff  seeks 
to  secure  by  garnishment.  Wap.  At- 
tachm.  202;  Drake,  Attachm.  fi  458.  It  is 
the  rule  In  the  federal  courts,  and  has  been 
so  held  in  most  of  the  state  courts,  and 
is  the  well-settled  rule  in  this  state.  Sick- 
man  v.  Abernathy,  14  Colo.  184,  23  Pac. 
Rep.  447;  Railway  Co.  v.  Gibson,  15  Colo. 
800,  25  Pac.  Rep.  300;  Marks  v.  Anderson, 
1  Colo.  App.  4,  27  Pac.  Rep.  168;  Railway 
Co.  v.  Smeeton,  (Colo.  App.)  29  Pac.  Rep. 
815,  (not  yet  officially  reported. j  It  is 
clear  from  the  evidence  put  In  by  both  par- 
ties that  neither  D.  R.  McCurdy  &  Co.  nor 
D.  R.  McCurdy  had  any  claim  against  ap- 
pellants that  could  have  been  collected  by 
a  proceeding  at  law.  Appellee  could  not 
occupy  a  better  position  than  the  defend- 
ant. The  judgment  must  be  reversed,  and 
cause  remanded. 


(3  Colo.  App.  90) 

.  JAIN  v.  G  IFF  IN. 

(Court  of  Appeals  of  Colorado.  Jan.  9,  1893.) 

guaranty  of  note— fraud— coxsi  deration— 
Action,  against  Principal. 

1.  Where,  in  a  suit  against  the  guarantor 
of  a  note,  he  alleges  as  a  defense  that,  misrep- 
resenting the  facts  to  him,  and  intending  to 
defraud  him,  plaintiffs  agent  stated  that  his 
signature  was  desired  by  his  brother-in-law, 
the  maker  of  the  note,  this  allegation  is  not 
sufficient  to  render  admissible  evidence  of 
fraud. 

2.  Where  the  note  which  defendant  bad 
guarantied  was  given  in  renewal  of  another 
note  on  which  defendant  was  an  original  prom- 
isor, and  which  the  holder  refused  to  surrender 
untd  defendant  became  bound  on  the  renewal 
note,  the  guaranty  must  be  considered  as  ex- 
ecuted concurrently  with  the  original  undertak- 
ing, and  therefore  as  requiring  no  new  consid- 
eration to  support  it. 

3.  Where  the  guaranty  states  that  it  is  for 
a  valuable  consideration,  and  it  is  in  terms 
an  undertaking  to  pay,  and  not  that  the  orig- 
inal promise  shall  be  collectible,  there  is  a 
sufficient  recital  of  consideration,  and  it  war- 
rants a  suit  against  the  guarantor,  without 
any  proceeding  against  the  principal  primarily. 

Appeal  from  district  court,  Boulder 
county. 

Action  by  S.  A.  GIffln  against  Miles 
Jain  to  recover  the  amount  of  a  promis- 
sory note  on  which  defendant  was  guar- 
antor. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

R.  H.  Whiteley,  for  appellant.  J.  M. 
O'Neill,  for  appellee. 

BISSELL,  J.  Early  in  1886,  W.  S.  Case 
and  Miles  Jain  Jointly  executed  to  the 
order  of  S.B.Austin  a  promissory  note 
for  $650,  payable  at  a  date  named,  and 
bearing  a  fixed  rnte  of  interest.  It  would 
appear  from  the  record  that  Case  was  the 
borrower,  and  Giffln,  the  appellee,  was 


the  loaner,  of  the  money ;  Austin  acting  as 
the  broker  to  procure  It,  and  to  accom- 
plish the  negotiation  of  the  paper.  Giffln 
declined  to  loan  the  money  except  upon 
the  guaranty  of  Jain's  name,  who  was 
supposed  to  be  financially  good.  Some 
chattel  security  seems  to  have  been  given, 
but  with  this  we  have  no  concern.  After 
the  paper  matured.  Case,  who  was  appar- 
ently the  principal  debtor,  failed  to  pay  it, 
and  the  original  broker,  Austin,  received 
from  him  another  note  in  August,  1886, 
for  $ 80M.50,  running  for  a  like  period  and 
for  the  same  rate  of  interest,  and  secured 
in  the  same  manner.  This  note  bore  date 
on  the  6th  of  August.  When  it  was  pre- 
sented at  GlfBn's  office,  with  a  request 
for  an  extension,  be  declined  to  receive  It 
or  surrender  the  original  paper,  stating 
that  he  relied  on  the  financial  security 
afforded  by  Jain's  name.  Thereupon,  and 
on  the  18th  of  August,  the  appellant,  Jain, 
indorsed  on  the  back  of  the  note.  "  For 
value  received,  I  hereby  guaranty  $650  of 
the  within  note,  and  I  hereby  agree  to 
pay  $650,  as  aforesaid,  in  case  said  Case  fails 
to  pay  the  same,  together  with  Interest 
thereon,  according  to  the  tenor  of  this 
note,"  and  signed  it.  The  note  not  having 
been  paid  at  maturity,  this  suit  was 
brought  on  the  guaranty.  Gifflu  recov- 
ered judgment,  from  which  Jain  prose- 
cutes this  appeal. 

There  is  really  but  one  question  in  the 
record  deserving  much  attention.  In  his 
answer  Jain  alleged  that  he  was  induced 
to  sign  the  guaranty  by  the  misrepresen- 
tations of  the  persons  concerned  in  the 
transaction.  He  offered  evidence  touch- 
ing this  defense,  which  the  court  excluded, 
and  properly  declined  to  hear.  The 
trouble  was  Jain  failed  to  so  allege  fraud 
as  to  entitle  him  to  introduce  any  evi- 
dence on  the  subject.  The  whole  allega- 
tion respecting  the  fraud  was  in  a  single 
sentence.  Substantially  it  was  that,  mis- 
representing the  facts  to  him,  and  intend* 
ing  to  defraud  him.  Austin  stated  that  his 
signature  was  desired  by  his  brother-in- 
law,  Case.  The  well-settled  rule  that 
fraud  must  be  pleaded  to  warrant  the  In- 
troduction of  evidence  concerning  it  is  too 
deeply  rooted  in  all  systems  of  Jurispru- 
dence to  need  either  elucidation  or  any- 
thing more  than  a  cursory  statement  of 
the  rule  itself.  The  defendant's  plea  In  no 
manner  came  within  the  requirements  of 
the  most  lax  decisions  upon  this  question. 
Having  failed  to  allege  the  fraud  which  he 
asserted,  he  should  not  have  been  permit- 
ted, as  he  was  not,  to  introduce  testimony 
on  the  subject. 

There  are  a  number  of  collateral  ques- 
tions presented. in  the  briefs  of  counsel 
which  hardly  arise  on  the  record,  but 
which  present  but  little  difficulty  under 
the  present  circumstances.  It  is  doubtless 
true  that  a  guaranty  executed  subsequent 
to  the  original  undertaking  must  rest  on 
a  new  and  adequate  consideration  in  or- 
der  to  bind  the  guarantor,  because  his 
promise  is  a  collateral  one,  whereby  he 
undertakes  to  answer  for  the  debt  or  de- 
fault of  another.  It  is  equally  true,  under 
some  circumstances,  the  principal  debtor 
must  be  proceeded  against  before  the 
guarantor  can  be  compelled  to  pay.  The 
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present  ease,  however,  comes  within  the 
■cope  of  none  of  these  principles.  Jain 
most  certainly  was  an  original  promisor 
on  the  first  note,  and  bound  tor  the  entire 
snm.  When  he  executed  the  guaranty 
upon  the  back  of  the  present  instrument, 
that  note  was  still  an  outstanding  obliga- 
tion, which  the  holder,  GIffln,  declined  to 
surrender  until  .Jain  signed  and  became 
bound  on  the  renewal  note.  When  he 
signed  It,  and  not  till  then,  was  the  note 
accepted  and  the  original  note  surren- 
dered. Under  these  circumstances,  the 
guaranty  must  be  held  as  having  been 
executed  concurrently  with  the  original 
undertaking,  and  therefore  a  promise  re- 
quiring no  new  consideration  to  support 
it.  80,  too;  when  the  guuranty  is  exam- 
ined, it  will  be  found  that  on  its  face  it  is 
expressed  to  be  for  value  received,  and  is 
the  gnaranfy  of  a  note  due  at  a  specified 
and  fixed  time;  and  in  an  undertaking  to 
pay.  and  not  that  the  original  promise 
shall  be  collectible.  Under  these  circum- 
stances t  here  in  a  sufficient  recital  of  consid- 
eration, and  it  warrants  a  suit  against 
the  guarantor  without  any  proceeding 
against  the  principal  primarily.  Brandt, 
Sur.  c.  3,  §  86;  Campbell  v.  Knapp.  15  Pa. 
St.  27;  Park  hurst  v.  Vail,  73  111.  343;  Bick- 
ford  v.  Gibbs,  8  Cush.  154. 

No  other  questions  have  been  urged  by 
counsel  for  the  appellant,  and,  since  the 
court  below  decided  correctly  as  to  all 
these  propositions,  the  judgment  must  be 
affirmed. 


(3  Colo.  App.  93) 

MILLER  v.  STAPLES. 
(Court  of  Appeals  of  Colorado.  Jan.  0,  1893.) 
Principal  and  Agent— Negligence  op  Agent — 
Liabilities  to  Third  Person*. 
Where  a  mare  which  is  given  into  a 
party's  keeping  for  breaking  is  killed  by  the 
negligence  of  such  party's  servant  or  agent 
while  attempting  to  break  her,  both  the  princi- 
pal and  agent  are  liable,  and  the  owner  may  sue 
either  or  both. 

Appeal  from  Larimer  county  court. 

Action  by  Charles  Staples  against  Ed- 
ward Miller  for  damages  resulting  from 
the  killing  of  a  mare  which  defendant,  as 
agent  or  servant  of  another,  was  at- 
tempting to  break.  From  a  Judgment 
for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Robinson  &  Love,  for  appellant. 

BISSELL,  J.  If  the  servant  or  agent 
can  be  held  liable  for  the  misfeasance  re- 
sulting from  the  improper  doing  of  an  act 
otherwise  lawful  while  engaged  in  the 
service  of  the  master,  or  the  transaction 
of  the  business  of  his  principal,  this  Judg- 
ment must  stand.  In  June,  1889,  one  Mel- 
lon was  engaged  in  the  business  of  raising 
and  handling  horses  in  North  Park,  Colo. 
At  that  time  the  appellee,  Staples,  placed 
four  mares  with  him  for  breaking  and 
service.  It  appears  that  the  mares  were 
aged  animals,  requiring  some  trouble  and 
care  to  tit  them  to  use.  In  the  following 
August,  Edward  Miller,  the  appellant, 
was  working  on  Mellon's  ranch,  as  a 
v.32P.no.l— 6 


hand  for  current  wages.  On  the  17th  of 
the  month,  while  the  stock  was  running 
with  other  animals,  Miller  was  .directed 
by  bis  employer  to  separate  two  of 
Staples'  mares  from  the  balance  of  the 
herd,  aud  to  put  them  In  another  part  of 
the  corral,  for  the  purposes  of  handling 
and  breaking.  There  is  a  little  uncertain- 
ty whether  Miller  was  at  that  time  di- 
rected to  rope  the  mares,  or  simply  or- 
dered to  separate  them.  In  any  event, 
after  he  had  cut  them  out  of  the  herd,  and 
driven  them  Into  the  corral,  he  proceeded 
to  rope  them,  that  they  might  proceed 
with  the  breaking.  Who  threw  the  rope 
to  catch  the  horses  Is  not  clearly  shown, 
but  this  is  immaterial.  The  rope  was 
thrown  over  the  bead  of  one  of  the  mares, 
and  Miller  undoubtedly  had  bold  of  It, 
seeking  to  handle  and  manage  her.  The 
animal  was  thrown  to  the  ground,  and, 
according  to  Mellon's  testimony,  within 
two  or  three  minutes  from  the  time  the 
horse  was  on  the  ground,  he  was  there, 
attempting  to  put  a  hackamore  on  her 
head.  When  this  was  done,  and  they  at- 
tempted to  let  the  mare  up,  it  was  dis- 
covered that  she  was  dead.  According  to 
the  testimony.it  not  iufrequently  happens 
that  in  roping  an  aged  horse  the  horse  Is 
killed  b.v  breaking  Its  neck;  but  it  would 
seem  that  a  fatality  does  not  otherwise 
occur  in  that  method  of  catching  horses, 
except  by  the  inexcusable  negligence  and 
carelessness  of  the  roper.  It  will  be  as- 
sumed from  the  record  that  the  mare  was 
killed  by  choking,  and  that  this  resulted 
from  Miller's  negltsrence.  This  would  sub- 
ject both  Mellon  aud  Miller,  or  one  of 
them,  to  legal  responsibility  for  the  loss 
of  the  stock.  This  statement  clears  the 
way  for  an  easy  settlement  of  the  query 
propounded  at  the  commencement  of  this 
opinion.  The  trequent  attempts  of  agents 
to  escape  responsibility  for  their  negligent 
acts  by  shielding  themselves  behind  the 
principal  whose  business  they  may  be 
transacting  when  the  Injury  is  done  has  led 
to  many  discussions  as  to  the  proper  limits 
of  the  defenses  based  on  the  employment. 
The  rule  is  pretty  well  settled  that,  while 
both  principal  and  agent  are  liable  for  the 
injuries  which  may  come  to  a  third  person 
from  the  agent's  misfeasance  or  malfea- 
sance, the  injured  party  may  elect  to  sne 
one  or  the  other,  or  both,  at  bis  pleasure. 
Doubtless,  the  primary  responsibility 
rests  on  the  principal  as  to  the  agent's 
misfeasance,  and  be  should  be  callod  upon 
to  answer  for  the  damages  resulting  from 
the  negligent  performance  of  his  agent; 
yet  the  servant  or  agent  may  likewise  be 
sued,  and  he  cannot  escape  by  asserting 
that  what  be  did  was  done  while  work- 
ing for  his  master.  Harriman  v.  Stowe, 
57  Mo.  98;  Bell  v.  Josselyn,  8  Gray,  309; 
Paper  Co.  v.  Dean,  123  Mass.  267;  Horner 
v.  Lawrence,  87  N.  J.  Law,  46;  Phelps  v. 
Wait,  80  N.  Y.  78;  Feltus  v.  8wan.  62  Miss. 
415;  Powell  v.  Deveney,  3  Cush.  300.  Since 
It  is  established  by  these  authorities  that 
the  agent  is  liable  for  the  damage*  result- 
ing from  his  negligent  doing  of  the  acts 
proven  against  him,  it  is  manifest  that 
the  Judgment  entered  against  him  was 
right,  and  that  it  must  be  affirmed. 
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(3  Colo.  App.  87) 

ZOOK  t.  ODLE  et  al. 

(Court  6t  Appeals  of  Colorado.  Jan.  9,  1893.) 

Payment  —  Delivery  of  Note  of  Third  Person 
—Receipt— Oral  Evidence. 

1.  In  an  action  by  the  maker  of  a  note 
and  trust  deed  to  enjoin  a  sale  under  the  deed 
for  nonpayment  of  certain  interest,  on  the 
ground  that  plaintiff  delivered  to  the  mort- 
gagees a  note  of  a  third  person  in  payment  of 
such  interest,  plaintiff  must  establish  that 
the  delivery  and  acceptance  of  the  note  consti- 
tuted payment  by  a  preponderance  of  testi- 
mony to  the  satisfaction  of  the  court. 

2.  'Where  the  evidence  is  conflicting,  and  a 
finding  that  Buch  note  was  not  accepted  as  pay- 
ment is  sustained  by  testimony,  it  will  not  be 
disturbed  on  appeal. 

3.  Where,  on  the  trial  of  such  issue,  oral 
evidence  is  introduced  without  objection,  the 
question  as  to  whether  or  not  the  parties  are 
concluded  by  the  terms  of  the  receipt  given  for 
such  note,  stating  that  it  is  "in  payment  of 
interest  due  on"  the  mortgage,  cannot  be  de- 
termined on  appeal. 

Appeal  from  district  court,  El  Paso 
couuty. 

Action  by  Eliza  C.  D.  Zook  against  Gra- 
ham OUIe,  Alvin  A.  McGovney,  and  Ed- 
ward  F.  W* right  to  enjoin  the  sule  of  cer- 
tain real  estate  under  a  trust  deed.  From 
a  judgment  for  defendants,  plaintiff  ap- 
peals. Affirmed. 

W.  W.  Anderson  and  Daniel  Prescott, 
for  appellant.  .1.  L.  Williams,  for  appel- 
lees. 

BISSELL,  J.  If  this  judgment  conld  In 
any  manner  have  been  successfully  as- 
sailed, the  right  was  not  preserved  to  the 
appellant  by  the  record  which  she  pre- 
sents to  this  court.  Some  time  in  the  year 
18S8  or  1889  the  appellant,  Mrs.  Zook,  was 
indebted  to  the  appellees  in  the  sum  of 
about  $2,000,  evidenced  by  her  promissory 
note,  which  was  secured  upon  certain 
property  in  the  vicinity  of  Colorado 
Springs.  In  18S9  the  note  bad  not  ma- 
tured, but  considerable  interest  had  ac- 
crued, which  Mi's.  Zook  was  bound  to 
pay.  To  liquidate  this  portion  of  her 
debt,  she  offered,  through  her  husband, 
wbo  acted  In  ber  behalf,  to  the  holders 
and  owners  of  the  paper,  a  note  which 
had-  been  given  by  one  Mrs.  Hatch  for 
f 200.  to  the  order  of  Zook,  Riddock  &  Co. 
At  the  time  that  this  uote  was  turned  over 
to  the  holders  of  Mrs.  Zook's  paper  they 
delivered  to  her  a  writing  which,  in  terms, 
stated  the  receipt  or  the  note  "in  payment 
of  interest  due  on  loan  on  the  Herman 
Hotel  property."  Subsequently  Mrs. 
Zook  paid  the  principal  of  the  note,  and 
all  the  interest,  save  this  $ 20u,  and  insist- 
ed that  her  entire  obligation  was  dis- 
charged. It  appeared  t  hat  the  Hatch  note 
was  not  paid  at  its  maturity,  and  that  no 
steps  had  been  taken  to  enforce  Its  collec- 
tion other  than  the  sending  of  notices  to 
the  maker  of  the  nonpayment.  The  hold- 
ers of  the  security  thereupon  commenced 
an  advertisement  to  sell  the  property  cov- 
ered by  the  trust  deed  to  collect  the  sum  rep- 
resented by  the  Hatch  note.  The  appel- 
lant, Mrs.  Zook,  then  brought  this  suit,  set- 
ting up  these  facts  in  her  complaint,  alleg- 
ing the  liquidation  of  the  entire  Indebted- 


ness, and  praying  a  perpetual  injunction 
to  restrain  the  appellees  from  selling  her 
property.  After  hearing,  the  bill  was  dis- 
missed, and  the  appellant  assigns  error  as 
to  the  judgment.  During  the  progress  of 
the  trial  considerable  testimony  was  in- 
troduced pro  and  con  on  the  only  ques- 
tion at  issue,  and  that  is  as  to  whether 
the  Hatch  note  was  received  by  the  appel- 
lees in  payment  of  the  then  accrued  inter- 
est, or  whether  it  was  taken  as  collateral 
security  for  the  unpaid  money,  whereby 
Mrs.  Zook  would  remain  liable  in  case  of 
the  nonpayment  of  the  Hatch  paper.  On 
this  issue  the  court  found  with  the  defend- 
ants, and  evidently  concluded  that  the 
note  was  not  taken  in  payment,  and  that 
Mr*.  Zook  was  still  obligated  for  the  un- 
paid interest.  There  are  many  reasons 
why  this  Judgment  cannot  be  disturbed. 
It  is  the  settled  law  of  this  state  that  the 
delivery  of  a  note  of  a  third  person  to 
meet  an  antecedent  indebtedness  is  not 
payment,  nor  does  it  furnish  prima  facie 
evidence  that  the  note  has  been  paid.  The 
supreme  court  holds  that,  even  though 
the  creditor  executes  a  receipt  in  full,  it  It 
only  to  be  construed  as  payment  in  case 
the  paper  which  Is  delivered  shall  be  liqui- 
dated at  its  maturity.  It  the  debtor  con- 
tends that  what  was  done  amounted  to  a 
payment,  he  must  establish  it  by  a  pre- 
ponderance of  testimony,  to  the  satisfac- 
tion of  the  court  or  jury  which  tries  the 
case.  Bank  v.  Newton,  10  Colo.  161, 14  N. 
W  Rep.  428.  On  this  fraud  the  finding  was 
against  the  appellant.  It  must  be  taken 
as  conclusive  of  the  case,  so  far  as  this 
court  is  concerned,  under  the  well-settled 
rule  governing  appellate  proceedings, 
since  the  finding  was  apparently  well  sus- 
tained by  the  testimony,  and  lacked  none 
of  the  elements  essentiul  to  satisfactory 
proof.  The  appellant  contends,  and  on 
that  point  cites  some  very  reputable  au- 
thorities, that,  wherever  the  receipt  con- 
tains any  of  the  expressions  and  elements 
of  a  contract,  it  is  not  open  to  construc- 
tion or  examination,  but  must  be  taken 
in  its  literal  terms,  and  to  that  exteut  is 
conclusive  as  to  the  rights  of  the  parties. 
Whatever  the  law  may  be  on  that  subject, 
as  to  which  an  expression  of  opinion  is  en- 
tirely unnecessary,  no  such  proposition  is 
open  to  the  consideration  of  this  court. 
The  case  was  tried  and  the  evidence  intro- 
duced without  objection,  nor  was  the 
question  saved  in  any  such  way  as  to  give 
this  court  the  right  to  determine  it.  On 
the  only  propositions  presented  by  the 
record  the  judgment  accords  with  the  law 
and  with  the  proof,  and  it  is  accordingly 
affirmed. 


(5  Wash.  1) 
PARKE  v.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.  Jan.  14, 1893.) 
Cities — Change  of  Street  Surface  —  Liabil- 

ITIE8. 

A  city  is  not  liable  to  a  lot  owner  for 
consequential  damages  arising  from  the  change 
of  surface  of  a  street  by  the  improvement 
thereof.    Per  Hoyt,  J.,  dissenting. 

For  majority  opinion,  see  31  Pac.  Rep. 
310. 
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HOYT,  J.,  (dissenting.)  It  In  possible 
that  the  complaint  to  which  the  court  be- 
low sustained  the  demurrer  could  be  held 
good  upon  the  ground  that  it  sufficiently 
charged  that  the  city,  in  prosecuting  the 
work  of  grading  the  street,  did  so  negli- 
gently and  carelessly,  and  that  for  that 
reason  it  was  liable  to  the  plaintiff.  But 
the  majority  of  the  court  does  not  89em 
to  have  given  any  force  to  this  particular 
language  in  the  complaint,  and  have,  in 
their  discussion,  treated  it  as  having  sim- 
ply charged  that-  the  city  bad,  in  grading 
the  street,  removed  the  lateral  support 
from  plaintiff's  lots,  to  such  an  extent 
that  the  sol)  thereof,  in  Its  natural  state, 
slid  or  fell  into  the  excavation  thus  made, 
and  that  the  city  was  liable  for  the  injury 
occasioned  thereby,  by  reason  of  Its  hav- 
ing thus  removed  such  lateral  support. 
The  majority  of  the  court  decides  that  the 
right  of  a  city  to  improve  its  streets,  and 
in  so  doing  change  the  surface  thereof,  Is 
governed  by  the  same  rules,  as  to  liability 
for  injury  to  adjoining  property,  as  is  a 
private  owner  in  changing  the  surface  of 
his  lot.  This  is  the  principal  question  dis- 
cussed, and  upon  which  the  case  is  decid- 
ed. I  am  unable  to  agree  with  this  con- 
clusion. I  therefore  deem  it  necessary  to 
express  my  dissent  therefrom,  and,  as  I 
view  the  question  thus  decided  as  one  of 
the  most  Important  ones  that  has  been 
presented  to  this  court  for  decision,  shall 
at  some  length  state  my  reasons  for  thus 
dissenting. 

The  majority  of  the  court  seems  to  hold 
that  the  injury  to  property  of  a  private 
owner,  resulting  from  the  removal  of  Its 
lateral  support,  Is  a  direct,  and  not  a  con- 
sequential, one.  With  this  proposition 
as  a  basis,  an  argument  of  much  force  has 
been  built  up  in  favor  of  holding  cities 
liable  for  the  removal  of  such  lateral  sup- 
port. But  even  with  this  basis  the  argu- 
ment is  not  conclusive,  as  will  be  here- 
after more  fully  stated.  Many  considera- 
tions must  control  the  action  of  courts  in 
establishing  the  proper  rule  in  regard  to 
the  question  under  consideration;  and  it 
by  no  means  follows  that,  even  if  the  in- 
Jury  in  question  is  the  direct,  and  not  the 
consequential,  result  of  the  act  of  the  city 
in  bringing  the  street  to  grade,  the  city 
ought  to  be  held  liable  for  damages  occa- 
sioned thereby.  In  my  opinion,  however, 
the  injury  thus  done  to  the  lot  is  a  conse- 
quential, and  not  a  direct,  result  of  the 
grading  of  the  street.  As  I  understand 
the  rule,  a  direct  result  is  one  which  imme- 
diately and  uecessarlly  follows  the  act; 
that  a  consequential  result  is  oue  which 
does  not  thus  follow  the  doing  of  the  act. 
If  in  every  case  the  falling  of  the  soil  of  the 
adjacent  lot  followed  Immediately  and 
necessarily  upon  the  removal  of  the  sup- 
porting earth  in  making  the  excavation, 
there  would  be  a  greater  reason  for  hold- 
ing that  It  was  a  direct,  and  not  a  conse- 
quential, result  of  such  removal.  If  at  the 
time  any  excavation  was  made  the  ad- 
Joining  soil  necessarily  and  immediately 
slid  or  fell  Into  the  excavation, it  would, in 
effect,  be  the  same  as  though  the  one  mak- 
ing the  excavation  had  directly  removed 
the  soil  on  the  adjoining  lot.  Such,  bow- 
ever,  is  not  the  ordinary  result  of  making 
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an  excavation.  The  soil  may  be  such  that, 
If  the  excavation  extends  to  the  extreme 
limit  of  the  street,  that  of  the  adjoining 
lot  may  never  slide  into  the  excavation; 
and,  when  it  does  slide,  it  seldom  or  never 
does  so  to  the  full  extent  that  it  eventual- 
ly will,  immediately  upon  the  earth  being 
removed  in  making  the  excavation.  It  is 
no  doubt  true  that  In  some  instances  the 
nature  of  the  soil  might  be  such  that  that 
of  tbo  adjacent  lot  would  tall  Immediately 
upon  tb3  support  being  removed, but  such 
Is  not  usually  the  case;  and  the  nature 
of  the  injury  done  to  the  adjoining  lot 
cannot  be  controlled  by  such  exceptions 
to  the  general  rule.  It  would  not  do  for 
courts  to  bold  that  in  most  cases  the injury 
occasioned  by  grading  was  consequential, 
for  the  reason  that  it  did  not  Immediately 
and  necessarily  follow  from  the  act  done, 
and  In  special  cases,  where  it  did  so  follow, 
that  it  was  direct.  The  rule  established  in 
regard  to  the  matter  must  be  uniform,  or 
questions  of  fact,  in  each  particular  case,  of 
such  nicety  and  difficulty,  would  be  pre- 
sented, as  greatly  to  embarrass  corpora- 
tions and  courts.  In  my  opinion,  simply 
as  a  question  of  principle,  uninfluenced  by 
the  decisions  of  courts,  which  will  be  here- 
after noticed,  the  injuries  resulting  to  a 
lot  from  the  removal  of  the  lateral  sup- 
port to  the  soil  thereof  must,  under  the 
general  rule  applicable  to  the  subject,  be 
held  to  be  consequential,  rather  than  di- 
rect. Under  the  old  rules  of  pleading,  if 
the  result  could  be  said  to  be  direct  and 
necessary,  an  action  of  trespass  could  be 
maintained.  Yet  in  my  opinion  no  lawyer 
familiar  with  the  common  law,  and  the 
rules  of  pleading  thereunder,  would  have 
thought  of  bringing  trespass  against  one 
who  had  removed  the  lateral  support  of 
the  land  of  his  client,  but,  instead  thereof, 
would,  without  hesitation,  have  brdugbt 
an  action  in  case. 

in  the  brief  examination  which  I  have 
been  able  to  give  to  this  particular  ques- 
tion, I  have  found  numerous  actions  in 
cases  which  have  gone  to  Judgment,  for  in- 
juries of  this  nature,  wlthoutany  question 
as  to  the  proper  remedy  having  been 
sought,  and  have  not  found  a  single  case 
where,  for  such  injuries,  an  action  of  tres- 
pass has  been  maintained.  If  the  injury 
in  question  is  consequential,  and  not  di- 
rect, then  it  is  clear  that  under  the  provi- 
sions of  the  constitutions  of  most  of  the 
states,  and  of  the  constitution  of  the  Unit- 
ed States,  the  city  would  not  be  liable,  if 
the  injury  resulted  from  work  done  by  the 
city  in  pursuance  of  authority  conferred 
upon  it  by  the  legislature.  It  is  universal- 
ly held  that  such  corporations,  when  so 
proceeding,  are  not  liable  for  consequen- 
tial injuries.  They  are  held  liable,  if  liable 
at  all,  by  virtue  of  a  provision  in  the  con- 
stitution of  the  state  where  the  question 
arises  that  private  property  shall  not  be 
taken  for  public  use;  and  It  has  never  been 
held  that  an  injury  to  private  property, 
consequent  upon,  but  not  directly  flowing 
from,  the  acts  of  the  corporation,  consti- 
tutes a  taking,  within  such  constitutional 
Inhibition.  If  the  eity  Is  liable  it  must  be 
by  reason  of  the  rule  at  common  law,  or 
of  some  provision  in  the  constitution  of 
the  state  or  of  the  United  States.  That 
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no  such  liability  existed  Id  England  at  tbe 
time  we  took  from  her  the  common  law. 
Is  too  clear  for  argument,  and  is  in  fact 
conceded  by  all.  There  is  no  constitution- 
al or  legal  provision  that  has  any  tenden- 
cy to  create  such  liability,  except  the  one 
that  prohibits  the  taking  of  private  prop- 
erty for  public  use  without  compensation. 
It  must  follow  that,  whenever  the  injury 
Is  such  that  it  does  not  constitute  a  tak- 
ing, within  the  meaning  of  such  provision, 
there  can  be  no  compensation  had  there- 
for. To  hold  that  a  city,  in  changing 
the  grade  of  its  streets,  is  governed  by  tbe 
same  rule  as  to  resulting  damages  as  a 
private  owner,  would  be  to  deny  tbe  city 
the  usual  protection  awarded  an  agent 
of  the  state  acting  in  pursuance  of  a  pub- 
lic law.  A  private  person  is  held  liable  in 
numerous  instances  for  acts  which  would 
create  no  liability  on  the  part  of  the  pub- 
lic at  large,  or  one  acting  under  their  au- 
thority. If  a  private  person  takes  another 
by  tbe  arm,  and  compels  him  to  go  with 
him,  against  bis  will,  he  must  respond  in 
damages;  hut  an  officer  act! ug  under  the 
authority  of  the  law  may  do  exactly  the 
same  thing  with  impunity.  Why  is  this? 
Simply  because  in  one  instance  a  person  is 
acting  in  his  own  behalf,  and  is  held  re- 
sponsible for  any  interference  with  the 
rights  of  another,  whereas  in  the  other 
case  he  is  acting  as  the  agent  of  tbe  state, 
and  for  the  good  of  the  public  generally. 
This  single  illustration  will  show  the  dis- 
tinction, which  is  always  acknowledged 
and  enforced  by  courts,  by  which  one  act- 
ing under  public  authority  is  protected, 
where  one  acting  without  such  authority 
would  be  clearly  liable.  When  a  city  pro- 
ceeds, in  pursuance  of  law,  to  grade  oneof 
Its  streets,  it  Is  acting  as  the  agent  of  tbe 
state,  and  in  pursuance  of  public  authori- 
ty, and  cunnot  be  held  liable  for  any  inju- 
ries done  to  a  private  person,  unless  be  Is 
protected  against  such  injury  by  the  ac- 
tion of  the  legislature  or  by  the  constitu- 
tion of  the  state.  That  this  rule  works 
individual  hardship  in  special  cases  is  un- 
questioned, but  so  does  every  rule  for  the 
benefit  and  protection  of  the  public.  The 
public,  as  a  whole,  have  a  right  to  inter- 
fere just  so  far  with  individual  rights  as,  in 
Its  judgment,  is  necessary  for  the  public 
good ;  and  such  public  Is  in  no  manner  re- 
sponsible to  private  persons  for  damages 
resulting  from  such  acts.  Under  our  form 
of  government,  this  public  is  represented 
by  its  legislature,  and  whatever  It  deems 
necessary  for  tbe  public  good  must  be  pre- 
sumed so  to  be,  Its  decision  may  interfere 
more  or  less  with  private  right;  but,  so 
long  as  the  constitution  Is  not  violated, 
tbere  Is  no  other  remedy  than  that  which 
the  legislature  Itself  may  provide.  In- 
stances of  the  invasion  of  private  right  for 
the  good  of  the  public,  under  authority 
of  law,  for  which  there  Is  no  redress,  are 
very  numerous,  and  need  not  be  cited,  as 
they  will  occur  to  all  who  give  the  matter 
thought.  It  may  be  stated,  as  a  general 
proposition,  that  private  rights  must 
yield  to  public  requirements,  and  It  rests 
entirely  with  tbe  public  at  large  to  say 
whether  or  not  the  damages  resulting 
from  such  yielding  shall  be  compensated 
for.   The  recognized  existence  of  tbis  pow- 


er in  the  public  at  large,  as  represented  by 
their  legislature,  unless  controlled,  has  led 
to  the  adoption  of  constitutions;  and  to 
the  extent  that  these  constitutions  pro- 
tect private  rights  the  legislature  is  re- 
stricted from  Interfering  therewith,  and  to 
no  greater  extent.  The  Improvement  of 
roads  and  streets  is  an  absolute  necessity. 
The  state,  in  providing  therefor,  may  do 
so  directly,  or  may  delegate  Its  power  to 
various  municipalities  created  for  that 
and  other  purposes,  In  aid  of  proper  gov- 
ernment. In  the  prosecution  of  such  work 
by  the  state,  or  by  its  properly  constitut- 
ed agents,  II  bas  a  right  to  proceed  In  a 
reasonable  manner:  and  private  persons 
whose  rights  may  be  Injuriously  affected 
by  such  action  are  absolutely  without 
remedy,  excepting  such  as  may  be  fur- 
nished by  tbe  constitution,  or  legislation 
had  thereunder.  And  when  we  look  at  tbe 
consequences  of  an  application  of  the  con- 
trary rule,  tbe  necessity  for  soch  a  con- 
struction, in  the  public  interests,  will  be 
made  clear.  If  the  doctrine  be  once  estab- 
lished that  the  same  rule  applies,  as  to  re- 
sponsibility for  lateral  support,  to  exca- 
vations made  by  the  public  in  the  grading 
of  streets  or  highways  as  would  obtain 
In  the  case  of  an  excavation  made  by  a 
private  owner  upon  bis  property,  It  must 
follow  that,  wherever  an  excavation  is  so 
made  that  any  appreciable  amount  of  the 
soil  of  the  adjoining  lot  slides  or  falls  into 
the  same,  an  action  for  damages  will  He; 
and,  If  an  action  for  damages  will  lie,  It 
wonld  follow,  almost  as  a  necessary  con- 
clusion, thnt  until  the  samehad  been  regu- 
larly ascertained,  and  tendered  or  paid, 
the  work  could  not  be  proceeded  with. 
This  would  compel  the  proper  authorities, 
who  had  control  of  the  streets  within  tbe 
cities,  or  of  the  highways  outside  thereof, 
whenever  they  desired  to  do  any  work 
thereon  which  might  by  any  possibility 
require  such  an  excavation  to  be  made 
that  tbe  soil  of  an  adjoining  proprietor 
might  fall  therein,  to  determine  before- 
hand, by  tbe  most  careful  surface  survey, 
the  extent  to  which  such  excavations 
would  be  made,  and  tbe  amount  of  soil 
which  would  fall  from  the  adjoining  lota 
on  account  thereof,  and  show  the  same  by 
the  mo«t  exact  profile  and  figures,  and 
have  the  damages  on  account  of  such  fall- 
ing soil  determined  and  paid  before  they 
proceeded  at  all  with  the  improvement, or 
else  place  it  within  tbe  power  of  any  one, 
the  soil  of  whose  lots  might  fall  into  such 
excavation  in  the  least  material  degree, 
to  stop  the  work  until  such  proceedings 
and  compensation  could  be  bad.  Such  a 
course  would  be  practically  impossible, 
even  in  cities;  and,  as  regards  highways 
situated  outside,  it  would  make  It  impos- 
sible to  Improve  the  same  at  all  in  the  way 
that  It  Is  now  ordinarily  done,  excepting 
at  the  peril  of  having  the  work  arrested, 
at  such  a  time  during  its  progress  as  to 
very  greatly  Interfere  with  the  rights  of 
the  public,  by  any  private  owner  who,  In 
good  faith  or  bad  faith,  might  desire  thus 
to  take  advantage  of  the  fact  that  a 
wagon  load  or  so  of  soil  from  bis  lot  had 
slid  den,  or  would  slide,  into  the  excava- 
tion made,  or  to  be  made,  In  the  progress 
of  the  work.  The  results  following  from 
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lb*  enforce  in  en  t  of  such  a  rale  would  be  bo 
burdensome  upon  the  public  that  It  would 
not  be. adopted  by  the  courts  unless  com- 
pelled so  to  do  by  an  expression  of  the 
will  of  the  public,  In  the  constitution  or 
legislation  thereunder,  so  clear  that  it 
would  admit  of  no  other  possible  con- 
struction. It  is  one  nf  those  cases  where 
private  Interests  must  yield  to  those  of 
the  public.  As  a  general  rule  the  private 
interests  which  would  be  thus  affected  are 
very  Hmall,  as  compared  with  the  burdens 
which  would  be  put  upon  the  public  by 
their  protection.  As  we  have  said  above, 
cases  of  great  Individual  hardship  will  no 
doubt  happen,  but  that  is  ever  Incident  to 
a  state  of  society  where  tbe  rights  of  the 
public  must  be  held  to  be  paramount. 

What  I  have  said  above  has  been  npon 
the  theory  that  tbe  private  owner  had  re- 
ceived no  compensation  whatever  for  tbe 
Injuries  which  he  might  sustain  by  reason 
of  the  grading  of  the  street.  In  my  opin- 
lou.  however,  he  must  be  held  to  have  re- 
ceived full  compensation  for  all  the  dam- 
ages incident  thereto.  If  tbe  street  was 
dedicated  to  public  use  by  the  owner,  he 
must  be  held  to  have  so  dedicated  it  for 
the  use  of  the  public-  as  such  street,  and 
must  have  contemplated  such  a  reason- 
able improvement  thereof  as  would  adapt 
it  to  the  purposes  for  which  It  was  de- 
signed. This,  of  course,  would  Include 
such  a  change  in  the  surface  as  would  beet 
adapt  it  to  the  public  use.  If  it  was  pur- 
chased of  a  private  owner,  he  knew  the 
purposes  for  which  it  was  so  purchased, 
and  In  fixing  his  price  therefor  could  pro- 
tect himself  for  injuries  incident  to  the 
proper  use  thereof  for  the  purposes  for 
which  it  was  purchased.  If  it  was  taken 
by  virtue  of  the  right  of  eminent  domain, 
the  damages  awarded  upon  such  taking 
must  he  held  to  cover,  not  only  the  valua- 
tion of  tbe  land  taken,  but  also  the  inci- 
dent damages  resulting  from  its  proper 
use  for  the  purposes  for  which  it  was 
taken.  It  will  thus  be  seen  that,  in  what- 
ever manner  the  public  has  obtained  the 
right  to  the  uss  of  the  street,  the  owner 
has  been,  or  might  have  been,  fully  pro- 
tected from  damages  incident  to  the  im- 
provement thereof,  and  if,  whenever  the 
so rf are  is  changed,  he  is  allowed  to  recover 
damages,  it  will  be  for  the  same  elements 
which  were,  or  might  have  been,  taken 
into  consideration  at  the  time  the  prop- 
erty was  originally  acquired  for  public 
use.  Upon  principle,  then,  I  am  of  the 
opinion  that  a  private  owner  should  be 
held  to  have  no  remedy,  as  against  tbe 
public,  proceeding  diligently  in  the  matter 
of  the  improvement  of  a  street,  for  injuries 
done  to  his  property  by  removal  of  its  lat- 
eral support. 

I  shall  now  proceed  to  discuss  the  ques- 
tion in  the  light  of  tbe  authorities  upon 
the  subject.  They  are  very  numerous,  and 
I  shall  not  attempt  to  review  ull  oi  them ; 
but  the  importance  of  the  question  is  such 
that  I  deem  it  proper  to  call  special  atten- 
tion to  some  of  the  leading  cases.  How- 
ever, before  proceeding  to  a  detailed  exam- 
ination of  the  cases  bearing  upon  the  ques- 
tion, 1  desire  to  say  a  few  words  in  refer- 
ence to  the  cases  cited  by  the  majority  of 
the  court  as  sustaining  tbe  doctrine  an- 


nounced by  them.  And  first  as  to  what  is 
therein  said  in  reference  to  tbe  language 
used  by  JudgH  Dillon  in  his  work  on  Mu- 
nicipal Corporations,  and  the  authorities 
cited  by  him  to  sustain  the  text.  If  it  is 
meant  by  what  is  said  In  regard  to  this 
matter  that  a  large  number  of  the  cases 
so  cited  by  Judge  Dillon  were  not  lateral 
support  cases,  then  the  criticism  is  true ; 
hut  If, in  what  is  said,  it  is  meant  that  tbe 
cases  thus  cited  were  not  of  such  a  nature 
as  to  fully  warrant  their  citation  In  sup- 
port of  the  text,  then  I  must  respectfully 
dissent  from  the  conclusion  in  that  re- 
gard. I  have  carefully  examined  every 
case  so  cited,  and  shall  hereafter  sum  in  a- 
riie  some  of  them.  I  desire,  however,  to 
here  state,  generally,  that,  as  I  read  these 
cases,  several  of  them  are  exactly  In  point, 
as  they,  were  luteral  support  cases.  The 
others  fully  support  the  principle  an- 
nounced by  tbe  learned  writer  in  the  text. 
Those  of  them  that  were  not  exactly  in 
point  cite  those  that  are,  and  in  none  of 
them  is  there  the  least  intimation  that  a 
different  rule  would  have  beeu  announced 
had  tbe  Injuries  been  from  a  deprivation 
of  such  lateral  support, instead  of  tbe  con- 
sequent injuries  under  discussion  :  and,  In 
view  of  the  fact  that  lateral  support  cases 
were  so  cited,  it  is  clear  that,  if  there  had 
been  any  intention  on  the  part  of  the 
courts  deciding  such  cases  to  distinguish 
as  between  them  and  those  under  consid- 
eration, something  would  have  been  said 
upon  the  subject.  The  majority  of  the 
court  rest  their  decision  upon  this  criti- 
cism of  the  authorities  cited  by  Judge 
Dillon,  and  upon  the  authority  of  the  case 
of  Stearns'  Kx'r  v.  City  of  Richmond,  (Va.) 
14  S.  E.  Rep.  847,  which  seem 8  to  fully  sus- 
tain their  views;  upon  the  cases  in  Ohio, 
some  of  which  likewise  sustain  them;  and 
upon  the  two  cases,  by  tbe  Dnited  States 
supreme  court,  of  Pumpelly  v.  Green  Bay 
Co.,  18  Wall.  166,  and  Transportation  Co. 
v.  Chicago,  9»  0.  S.  685.  As  to-  the  last 
two  cases,  it  Is  not  claimed  that  either  of 
them  is  exactly  In  point,  but  simply  that 
they  have  a  tendency  to  sustain  the  views 
expressed.  In  the  general  review  of  the 
cases  upon  the  subject  under  considera- 
tion, my  conclusions  as  to  what  the  su- 
preme court  of  the  United  States  has  de- 
cided will  appear.  These  are  the  only 
cases  cited  which  tend  to  support  the  con- 
tention that  the  public  is  liable  for  the  re- 
moval of  lateral  support  in  the  improve- 
ment of  a  street,  and,  with  the  exception 
of  the  two  Minnesota  cases  cited  hereafter, 
are,  I  think,  nil  that  can  be  found  in  the 
books.  Three  or  four  other  cases  areclted, 
but  they  all  go  to  the  question  or  the  lia- 
bility of  a  private  party.  The  case  of  City 
of  St.  Louis  v.  Gurno,  12  Mo.  414,  is  also 
cited,  but  only  for  the  purpose  of  stating 
that  the  same  had  been  overruled  by  the 
case  of  Thurston  v.  City  of  St.  Joseph,  61 
Mo.  510.  Rut  that  such  is  not  the  case,  so 
far  as  the  question  at  bar  is  concerned, 
will.  I  think,  fully  appear  in  tbe  course  of 
my  examination  of  the  Missouri  cases. 

I  shall  now  proceed  to  a  somewhat  full 
review  of  the  authorities  upon  the  subject, 
as  I  find  them.  As  to  those  from  England, 
It  Is  not  necessary  that  a  review  should 
be  bad,  as  it  is  conceded  that  they  assert 
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to  the  tallest  extent  the  doctrine  of  nonlia- 
bility of  a  city  for  injuries  like  those  under 
consideration.  In  this  country  the  cases 
are  so  numerous  that  it  will  be  impossible 
to  review  all  of  them.  I  shall  therefore 
state  somewhat  fully  those  from  the  su- 
preme court  of  the  United  States, from  the 
state  of  New  York,  and  from  a  few  of  the 
other  states,  and  content  myself  with  a 
simple  reference  to  some  of  the  others. 

The  majority  of  the  court  recognize  the 
special  application  of  the  decisions  of  the 
supreme  court  of  the  United  States  to  the 
question  under  consideration.  I  also  think 
such  decisions  not  only  of  special  force, 
but,  in  view  of  the  fact  that  this  contro- 
versy arose  during  our  territorial  period, 
I  think  that  such  decisions  should  abso- 
lutely control  ours.  From  my  investiga- 
tion of  such  cases,  I  think  the  doctrine  of 
nonliability,  as  I  am  contending  for  it. has 
been  fully  recognized  and  decided  by  said 
court.  The  case  of  Pumpelly  v.  Green 
Bay  Co.,  supra,  is  relied  upon  as  establish- 
ing a  contrary  doctrine,  but  I  am  unable 
to  so  interpret  this  case.  If  the  question 
at  bar  had  never  been  decided  by  this  court 
at  the  time  the  opinion  was  rendered,  there 
might  besome  ground  forsuch  contention, 
but  the  language  used  in  that  opinion 
must  be  interpreted  in  the  light  of  deci- 
'sions  theretofore  rendered  bythecourt.  If 
it  bad  been  in  tended  in  any  manner  to  over- 
rule the  former  decisions,  it  would  have 
been  so  stated  in  the  opinion.  In  the  case 
of  Qozler  v.  Corporation  of  Georgetown, 
C  Wheat.  593,  this  question  was  before  the 
court;  and  with  very  slight  discussion  the 
court  held  that  for  damages  like  those  in 
the  case  at  bar  the  city  was  not  liable; 
and  the  main  discussion  In  the  case  was 
as  to  the  question  whether  or  not  the  city, 
in  doing  the  work,  was  proceeding  under 
proper  authority.  In  the  case  of  Smith  v. 
Corporation  of  Washington,  20  How.  135, 
there  was  a  full  discussion,  and  the  facts 
in  the  casecalled  fora  decision  of  the  exact 
question  at  bar;  and  the  court,  in  refus- 
ing any  relief  to  the  plaintiff,  go  into  a 
general  discussion  of  the  principles  in- 
volved, and  cite  numerous  authorities  in 
support  of  their  conclusion,  among  which 
are  the  leading  ones  from  New  York  and 
Massachusetts,  which  specially  apply  to 
the  doctrine  of  nonliability  of  a  city  for 
the  removal  of  the  lateral  support  to  ad- 
joining property  in  tbe  course  of  the  work 
of  reducing  its  streets  to  a  proper  grade. 
In  view  of  what  has  been  decided  In  these 
cases,  tbe  decision  in  the  cose  under  con- 
sideration must  be  confined  to  the  facts 
before  the  court,  and  to  the  holding  neces- 
sary to  the  decision  of  the  case,  which  was 
that  the  actual  invasion  of  the.  property 
of  the  adjoining  proprietor  by  the  flooding 
thereof  was  a  taking,  within  the  meaning 
of  the  constitution  of  the  state  of  Wiscon- 
sin. This  would  be  clear,  in  my  opinion,  if 
we  had  nofurtber  light  upon  the  question; 
oud  when  examined  In  the  further  light 
disclosed  by  the  opinion  of  said  court  in 
the  case  of  Transportation  Co.  v.  Chicago, 
supra,  I  cannot  see  how  there  can  be  left 
any  doubt  as  to  such  having  been  tbe  full 
extent  to  which  the  court, in  that  case,  in- 
tended to  go.  In  the  last-named  case  tbe 
court  lays  down  the  general  doctrine  that 


in  grading  its  streets  the  city  Is  the  agen  l 
of  the  state,  and  performing  a  duty  im- 
posed upon  It  by  tbe  legislature,  and  that 
if  it  acts  within  its  Jurisdiction  it  is  not 
liable  for  consequential  damages,  and  cites, 
among  other  cases,  several,  where  the  ques- 
tion of  lateral  support  was  the  only  one 
involved,  without  any  attempt  to  discrim- 
inate as  between  such  cases  and  those 
where  tbe  injury  complained  of  is  conceded 
to  have  been  consequential.  In  said  case, 
the  former  one,  of  Pumpelly  v  Green  Bay 
Co.,  is  to  a  certain  extent  reviewed;  and 
it  is  stated  that  the  doctrine  announced  in 
said  last-named  case  presents  the  extreni- 
est  qualification  of  the  doctrine  of  nonlia- 
bility to  be  found  In  the  books.  If  to  hold 
the  corporation  liable  for  tbe  actual  flood- 
ing, and  thus  substantially  taking  the  lot 
of  the  private  owner,  is  the  extremest 
qualification,  it  must  follow  that  the  lia- 
bility for  lateral  support  is  not  within  the 
qualification  of  tbe  rule  of  nonliability,  as 
recognized  by  this  court. 

In  the  state  of  New  York  this  question 
was  first  decided  by  the  court  of  appeals 
in  tbe  case  of  Radcliff's  Ex'rs  v  Brooklyn, 
4  N.  Y.195,  which  was  an  action  for  lower- 
ing the  grade  of  a  street,  and  thus  remov- 
ing the  lateral  support  to  plaintiff's  lot, 
by  reasou  of  which  the  surface,  In  its  nat- 
ural state,  fell  into  the  excavation.  The 
opinion  of  tbe  court  was  pronounced  by 
that  distinguished  jurist.  Chief  Justice 
Bronson ;  and  after  a  most  elaborate  re- 
view of  the  authorities  upon  the  subject, 
both  English  and  American,  the  concluBiou 
was  reached  that  for  such  an  injury  no  ac- 
tion would  lie.  Tbe  decision  was  based 
upon  two  grounds*  First,  that  the  dam- 
ages complained  of  were  but  an  incident 
to  tbe  exercise  of  legislative  authority,  and 
that  as  such  an  injury  was  not  a  taking  of 
the  property  of  the  private  owner,  within 
the  meaning  of  the  constitution  of  tbe 
state  of  New  York,  no  remedy  existed ; 
second,  that  the  land  of  the  street  belongs 
to  the  corporation, and  that  it  has  aright 
to  use  it  as  it  sees  fit,  and  is  not  liable,  as 
a  private  owner  would  be,  for  conseouen- 
tial  damages.  In  such  opinion  there  is  a 
full  recognition  of  the  occasional  hardship 
of  tbe  rule;  and  it  is  evident,  from  a  read- 
ing thereof,  that  the  court  gave  the  matter 
consideration  from  every  standpoint,  and 
without  hesitation  arrived  at  the  conclu- 
sion above  stated.  In  People  v.  Green,  64 
N.  Y.  606,  there  was  a  further  dlscustdon  of 
the  question,  and  the  general  rule  that  in- 
juries from  a  change  of  grade  by  the  prop- 
er authorities  were  damnum  absque  iuju- 
rla  W8s  fully  recognized.  But  damages 
wereallowed  in  that  case  upon  the  ground 
that  there  had  been  special  legislation  au- 
thorizing such  damages  to  be  recovered. 
In  Benedict  v.  Golt,  3  Barb.  459,  the  rule 
afterwards  laid  down  In  Radcliff's  Ex'rs  v 
Brooklyn  was  fully  recognized  and  de- 
clared, and  the  doctrine  was  so  extended 
as  to  apply  tbe  rule  to  a  turnpike  com- 
pany, which,  under  the  statute,  had  been 
authorized  to  acquire  the  right  of  the  pub- 
lic in  tbe  highway.  Tbe  case  of  St.  Peter 
v.  Denison,58  N.  Y.  416,  presented  the  ques- 
tion of  tbe  liability  of  the  public,  in  the 
prosecution  of  its  work,  for  the  casting  ot 
stones  and  earth  upon  the  premises  of  an 
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adjoining  proprietor.  The  opinion  spe- 
cially recognizes  the  doctrine  theretofore 
announced  by  the  court,  and  by  fair  infer- 
ence extends  the  rule  of  nonliability  to  acts 
of  the  kind  for  which  damages  were  claimed 
in  this  case,  but  holds  that  the  contractor 
for  the  work,  In  the  prosecntion  thereof, 
was  not  an  agent  of  the  state,  and  there- 
fore was  not  entitled  to  protection  nnder 
the  rule.  The  case  of  Waddell  v.  Mayor, 
etc.,  8  Barb.  95,  presented  substantially 
the  same  question  as  to  the  nonliability  of 
the  city  for  work  done  upon  its  streets  in 
pursuance  of  legislative  authority.  The 
court  confirms  Its  former  rulings  upon  the 
subject,  and  cites  with  approval  the  case 
of  Callender  v.  Marsh,  1  Pick.  418.  In  fact 
It  Is  clear  from  the  opinion  in  this  case  that 
It  was  practically  conceded  by  all  parties 
that  the  city  was  not  liablefor  anychange 
in  the  surface  incident  to  bringing  the 
street  to  the  first  grade  established  by 
proper  authority;  the  whole  discussion 
going  to  the  question  as  to  whether  or  not 
it  was  liable  for  a  change  from  such  first 
established  grade,  and  it  was  upon  this 
question  that  thecasefrom  Massachusetts 
was  cited.  Iu  the  ease  of  Clemence  v.  City 
of  Auburn,  66  N.  Y.  334,  the  court  allowed 
a  judgment  for 'damages  for  injuries  to 
the  plaintiff  caused  by  an  irregularity  in 
the  sidewalk  to  stand,  but  did  so  upon  the 
express  ground  thatthesldewalk  had  been 
improperly  built,  and  not  in  accordance 
with  the  direction  of  the  proper  authori- 
ties, and  in  thus  deciding  fully  recognized 
the  authority  of  fhe  cases  above  referred 
to,  and  distinguished  this  from  them.  The 
case  of  Cogswell  v.  Railway  Co.,  103  N.  Y. 
10,  8  N.  E.  Kep,  537,  presented  a  somewhat 
different  question;  but  the  court,  in  decid- 
ing the  same,  referred  with  approval  to 
the  case  lu  4  N.  Y.,  and  distinguished  the 
one  at  bar  therefrom.  In  the  case  of  Heis- 
er  v.  Mayor,  etc.,  104  N.  Y.  68,  9  N.  E.  Rep. 
866,  the  general  doctrine  of  nonliability 
was  fully  recognized  and  reiterated. 

In  Massachusetts  the  doctrine  of  non- 
liability for  such  injuries  as  those  under 
discussion  Is  fully  established.  The  first 
case  upon  the  subject  was  that  of  Callen- 
der v.  Marsh,  .supra.  This  was  an  action 
for  damages  for  lowering  the  grade  of  the 
street,  by  reason  of  which  the  lateral  sup-, 
port  was  taken  away  from  plaintiff's  lot, 
and  the  soil  thereof  caused  to  fall  or  slide 
into  the  excavation.  In  a  most  exhaust- 
ive opinion,  in  which  the  question  is  dis- 
cussed upon  principle  and  in  the  light  of 
the  authorities  both  in  England  and 
America,  the  court  holds  that  the  action 
would  not  He.  The  broad  doctrine  is 
announced  that,  so  long  as  the  authorities 
are  proceeding  properly  in  the  amending 
of  the  grade  of  a  street,  they  are  not  liable 
for  consequential  damages,  and  that  dam- 
ages of  the  nature  set  out  in  the  com- 
plaint in  that  action  were  consequential, 
and  therefore  not  actionable.  The  argu- 
ment of  the  opinion  seems  unanswerable, 
and  shows  clearly  that  any  other  rule 
than  that  thus  laid  down  would  be  de- 
structive of  the  rights  of  the  public,  as 
enjoyed  from  the  remotest  time.  The 
opinion  further  shows  that,  though  there 
may  be  instances  where  the  rule  will  work 
hardship,  yet  that  such  will  not  be  the 


fact,  as  a  general  proposition.  It  nolds 
that  as  a  general  rule  those  who  purchase 
lots  bordering  upon  streets  calculate  the 
chance  of  such  elevations  and  reductions 
as  may  be  required  to  prepare  such  street 
for  use,  and  to  maintain  the  same  in  such  a 
condition  as  the  public  exigencies  may  re- 
quire, and  that  the  price  which  may  be 
paid  for  such  lot  is  usually  influenced  by 
such  considerations,  and  hence  no  injus- 
tice is  done  in  refusing  to  allow  compensa- 
tion for  acts  which  must  be  held  to  have 
been  fairly  contemplated  at  the  time  of 
such  pure  bane.  It  is  true  that  in  this  case 
a  part  of  the  claim  for  damages  was  for 
injuries  to  a  building  situate  upon  the  lot, 
but  that  fact  does  not  seem  to  have  had 
any  influence  upon  the  opinion  of  the 
court,  as  its  decision  is  general,  that  for 
removal  of  lateral  support  plaintiff 
has  no  remedy.  The  rule  established  by 
this  case  has  continued  to  be  the  rule  of 
decisions  in  said  state.  This  is  evident 
from  several  cases  found  in  its  Reports.  In 
none  of  them,  so  fur  as  I  have  been  able 
to  see,  was  the  question  again  directly  de- 
cided, for  the  reusou  that  the  legislature, 
soon  after  the  decision  of  that  case,  en- 
acted a  law  which  changed  the  rule.  How- 
ever, In  the  case  of  Benjamin  v.  Wheeler, 
8  Gray,  409,  the  principle  of  such  nonlia- 
bility is  fully  recognized  and  affirmed.  This 
was  an  action  for  injuries  occasioned  to 
the  land  of  an  abutter  by  acts  done  by  di- 
rection of  the  surveyor  of  highways  in  dig- 
ging a  wuter  course  in  the  highway ;  and 
throughout  the  whole  case  it  is  assumed, 
rather  than. decided,  that,  if  such  surveyor 
was  acting  within  the  authority  of  the 
law,  no  liability  would  exist.  The  ques- 
tion mooted,  and  directly  passed  upon, 
was  as  to  whether  or  not  be  was,  in  the 
prosecution  of  such  work,  acting  within 
the  Hue  of  his  authority  as  a  public  officer. 
In  Brown  v.  City  of  Lowell,  8  Mete.  (Mass.) 
172,  the  claim  of  the  plaintiff  was  for  dam- 
ages occasioned  by  the  change  of  the 
grade  of  the  street  in  front  of  his  lot;  and 
the  court  decides  that  for  his  remedy  he 
must  look  to  the  statute  upon  the  sub- 
ject, and  proceeds  to  discuss  at  some 
length  under  what  statute,  and  to  what 
extent,  he  is  protected. 

In  the  state  of  Missouri  the  doctrine 
which  I  am  contending  for  has  always 
been  recognized  and  applied  by  the  courts. 
In  the  case  of  City  of  St.  Louis  v.  Gurno, 
supra,  the  question  was  fully  examined 
by  the  court,  and  the  doctrine  of  nonlia- 
bility extended  so  as  to  cover  the  flooding 
of  the  lot  of  the  adjacent  proprietor.  That 
this  case  was,  carefully  considered  is  evi- 
denced by  the  opinion  of  the  majority  of 
the  court,  as  well  as  by  the  fact  that  there 
was  a  strong  dissenting  opinion  by  one  of 
the  judges.  In  Taylor  v  City  of  St.  Louis, 
14  Mo.  20,  the  question  was  again  before 
the  court,  and  the  case  above  cited  af- 
firmed, and  the  case  of  Callender  v  Marsh, 
supra,  cited  with  approval.  In  Lambar  v. 
City  of  St.  Louis,  15  xMo.  410,  the  doctrine 
was  approved  and  extended  to  the  case 
of  a  ditch  being  dug,  under  the  authority 
of  the  city,  to  carry  off  water  which 
otherwise  would  accumulate  to  the  det- 
riment of  the  city.  In  the  case  of  Hoffman 
v.  City  of  St.  Louis,  15  Mo.  651,  the  general 
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doctrine  la  announced  and  applied  to  the 
case  of  a  regrade  of  tbe  street.  In  Schatt- 
ner  v.  City  of  Kansas, 63  Mo.  162,  tbe  conrt 
again  asserts  the  general  doctrine  of  non- 
liability for  work  done  by  authority  of 
law,  and  applies  it,  in  general,  to  the  work 
of  grading  streets.  Tbe  particular  ctfse 
was  one  of  great  individual  hardship,  hut 
tbe  court  held  itself  unable  to  relieve  the 
plaintiff.  In  the  case  of  Imler  v.  City  of 
Springfield,  56  Mo.  110,  the  doctrine  Is  ex- 
tended so  as  to  bold  that  plaintiff  could 
not  recover  when,  by  reason  of  a  change 
In  the  grade  of  the  street,  the  surface 
water  bad  been  cast  upon  hiB  lot.  In  tbe 
decision  of  this  case  the  court  seems  to 
have  substantially  gone  back  to  the  doc- 
trine of  the  case  of  City  of  St.  Louis  v. 
Gurno,  supra,  or,  at  least,  to  only  have 
qualified  that  doctrine  to  tbe  extent  of 
holding  that,  where  a  stream  was  so 
dammed  up  as  to  flood  tbe  lot  of  an  ad- 
Joining  proprietor,  it  might  be  held  to  be 
a  taking,  within  tbe  meaning  of  the  con- 
stitution, but  that  such  was  not  the  case 
where  simply  the  ordinary  surface  water 
was  cast  upon  his  lot.  The  case  seems  to 
have  so  qualified  the  decision  of  the  court 
in  51  Mo.  510,  heretofore  mentioned,  as  to 
abow  clearly  that  In  deciding  that  case 
tbe  court  did  not  intend  in  any  way  to 
qualify  tbe  general  rule  theretofore  estab- 
lished In  the  state,— that  for  damages  such 
as  those  in  tbe  case  at  bar  the  city  was  in 
no  sense  liable.  In  Wegmann  v.  (Sty  of 
Jefferson,  61  Mo.  55,  tbe  court  announces 
the  doctrine  of  nonliability  as  having 
been  so  well  established  In  that  state  as 
to  require  no  further  discussion.  In  the 
case  of  Broadwell  v.  City  of  Kansas,  75 
Mo.  213,  the  doctrine  is  again  announced ; 
but  it  is  held  that  the  actual  covering  of 
tbe  lot  of  the  plaintiff  by  tbe  city  with 
earth,  so  as  to  deprive  him  of  tbe  use 
thereof,  is  a  taking,  within  the  meaning 
of  tbe  constitution,  and  therefore  outside 
of  the  rule  of  nonliability. 

In  the  state  of  Pennsylvania  the  rule 
has  become  too  well  established  to  require 
further  adjudication.  In  tbe  case  of  Green 
v.  Borough  of  Reading,  0  Watts,  383,  it 
was  directly  decided  that  tbe  city  was 
not  liable  for  damages  of  tbe  kind  in  ques- 
tion, unless  upon  an  allegation  and  proof 
of  malice,  or  wanton  disregard  of  private 
right,  in  the  prosecution  of  tbe  work.  In 
O'Connor  v.  Pittsburgh,  18  Pa.  St.  187,  the 
farts  were  that  the  city  established  a 
grade  in  a  certain  street.  Plaintiff,  acting 
upon  such  grade,  constructed  a  church. 
Tbe  city  then  changed  the  grade  In  such  a 
manner  as  to  make  it  necessary  to  take 
down  and  rebuild  tbe  church.  The  par- 
ticular hardship  of  the  case  was  such  tbat 
the  court  desired,  if  possible,  to  find  a 
remedy  for  the  plaintiff,  and  for  that  rea- 
son, as  shown  by  the  opinion,  directed  a 
reargument.  Yet,  notwithstanding  such 
wish  of  the  court.it  was  forced  to  tne  con- 
clusion, after  the  most  elaborate  consid- 
eration of  the  entire  question,  in  which  a 
large  number  of  cases  upon  the  subject 
were  cited, — many  of  which  were  pure 
lateral  support  cases, — that  no  liability 
was  incurred  by  tbe  city.  In  Re  Ridge 
Street,  Allegheny  City,  2D  Pa.  St.  301,  it 
was  decided  that  for  tbe  cutting  down  of 


tbe  street  consequent  upon  the  reduction 
of  the  grade,  and  thus  depriving  plaintiff 
of  the  lateral  snpport  to  bis  Iot.no  action 
would  lie.  It  is  true  tbat  this  case  pre- 
sented the  question  of  the  lot  burdened 
with  a  certain  structure;  but  that  fact 
does  not  seem  to  have  impressed  tbe  court 
at  all,  and  its  decision  Is  put  upon  tbe 
same  ground  as  tbat  of  the  cases  where 
the  question  was  presented  of  the  falling 
of  the  soil  in  its  natural  state.  In  tbe 
case  of  City  of  Pontiac  v.  Carter,  32  Mlcb. 
164,  Judge  Cooley,  with  bis  usual  thorough- 
ness and  wealth  of  knowledge  and  re- 
search, rendered  a  most  elaborate  opin- 
ion, covering  this  whole  subject,  and  there- 
in announced  the  doctrine  of  nonliability, 
not  only  aa  applicable  to  tbe  original 
grade,  but  as  to  any  change  thereof  made 
in  pursuance  of  proper  authority,  fie  dis- 
cusses tbe  question  both  upon  principle 
and  In  the  light  of  authority,  and  special- 
ly affirms  tbe  soundness  of  those  cases 
whicb  directly  announced  tbe  doctrine  of 
nonliability  for  tbe  removal  of  lateral  sup- 
port, like  those  of  Radclift's  Ex'rs  v. 
Brooklyn,  and  Caliender  v.  Marsh,  supra. 
From  this  opinion  It  Is  clear  that  In  Michi- 
gan this  rule  obtains  in  its  fullest  extent. 
The  case  of  Buskirk  v.  Strickland, 47  Mich. 
380,  11  N.  W.  Rep.  210,  has  been  cited  as 
tending  to  show  that  tbe  contrary  rule 
prevailed  in  Michigan,  but  an  examination 
of  tbe  opinion  will  show  tbat  tbe  case 
may  be  properly  enumerated  among 
those  supporting  tbe  rule,  for,  although 
it  was  held  in  that  case  tbat  plaintiff 
could  recover,  it  was  solely  upon  the 
ground  tbat  tbe  place  in  which  the  exca- 
vation was  made  was  not  a  public  street. 

It  will  only  be  necessary  to  refer  to  oue 
or  two  cases  to  show  that  tbe  rule,  in  Its 
fullest  force,  obtains  in  Illinois.  The  case 
of  Murphy  v.  City  of  Chicago,  20  111  279, 
was  most  elaborately  briefed  by  the  re- 
spective counsel;  but  the  court  contented 
itself  with  the  simple  statement  of  the 
principles  applicable  to  such  cases,  whicb 
were  that  tbe  city  could  do  anything  with 
its  streets  whicb  was  not  incompatible 
with  the  ends  for  which  the  streets  were 
established,  and  that  If,  In  so  doing,  it 
acted  with  prudence,  it  would  not  be  lia- 
ble for  damages.  In  tbe  case  of  Roberts 
v.  City  of  Chicago,  26  111.  240,  the  general 
doctrine  Is  announced,  and  extended  to 
tbe  regrade  of  the  streets,  and,  further, 
that  the  courts  cannot  Interfere  for  tbe 
purpose  of  determining  as  to  whether  or 
not  tbe  grade  adopted  Is  the  best.  Tbe 
only  ground  which  is  recognized  as  a 
foundation  for  a  liability  upon  tbe  part  of 
tbe  city  is  tbe  want  of  reasonable  care  and 
prudence  in  the  prosecution  of  the  work. 

In  Indiana  tbe  rule  Is  the  same.  Macy 
v.  City  of  Indianapolis.  17  Ind.  267,  decides, 
in  general  terms,  not  only  that  the  city  Is 
not  responsible  forconsequeutial  damages 
in  grading  Its  streets,  but  that  it  may 
change  such  grade,  at  pleasure,  without 
incurring  any  liability  for  so  doing:  and, 
to  show  tbat  the  consequential  damages 
which  it  is  talking  about  Include  tbose  for 
taking  away  the  lateral  support  to  ad- 
joining lots,  it  cites  a  large  number  of 
cases  in  support  of  its  decision,  many  of 
which  were  cases  where  the  question  of 
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lateral  support  was  directly  Involved. 
City  of  Lafayette  v.  Bush,  19  Ind.  826,  de- 
cides, generally,  that  the  city  Is  not  liable 
for  consequential  damages  to  an  adjoining 
proprietor.  City  of  Vlncennes  v.  Richards, 
23  Ind.  881,  reaffirms  the  general  doctrine 
of  the  prior  Indiana  cases,  and  cites  in 
support  thereof,  with  approval,  among 
others,  the  case  of  Radcllff's  Ex'rs  v.  Brook- 
lyn. 

In  Georgia  the  principle  for  which  I  am 
contending  has  always  been  the  rule. 
Mayor,  etc.,  v.  Omberg,  28  Ga.  46,  was  an 
action  for  damages  for  removing  the  lat- 
eral support  to  such  an  extent  as  to  cause 
the  lot  of  the  plaintiff, in  its  natural  state, 
to  slide  into  the  excavation;  and  the 
court,  in  most  direct  terms,  holds  that  for 
such  an  act  on  the  part  of  the  city  no  ac- 
tion will  lie.  The  only  ground  of  liability, 
underthe  decision,  would  bethat  the  work 
was  done  maliciously,  or  in  wanton  dlsre- 

?ard  of  the  rights  of  the  plaintiff.  Roll  v. 
ity  Council  of  Augusta,  84  Ga.  826,  an- 
nounces the  general  doctrine  of  nonliabil- 
ity very  broadly,  and  directly  approves  of 
the  case  of  Mayor,  etc.,  v.  Omberg,  supra, 
and  extends  the  doctrine  so  as  to  hold 
that  the  city  is  not  liable  for  permitting  a 
railroad  company  to  construct  and  use  a 
railroad  track  along  the  street.  In  Mitch- 
ell v.  Mayor,  etc.,  49  Ga.  19,  the  court  ap- 
proved the  charge  of  the  lower  court,  that 
"the  mayor  and  city  council  of  Rome  may 
grade  down  the  street  whenever,  in  their 
Judgment,  the  public  Interest  requires,  and 
go  even  to  the  line  of  the  street,  but  they 
must  do  their  work  in  a  skillful  and  care- 
ful manner,  so  as  not  to  unnecessarily  en- 
danger the  property  of  contiguous  land- 
owners. If  the  work  is  thus  done,  no  lia- 
bility Is  incurred. " 

In  Connecticut  the  rule  is  unquestioned. 
In  the  case  of  City  of  New  Haven  v.  Sar- 
gent, 38  Conn.  50,  the  court  fully  consid- 
ered the  question,  after  elaborate  argu- 
ment, and  held  that  the  doctrine  extended 
to  the  improvement  of  highways  in  the 
country,  and,  for  obvious  reasons,  more 
clearly  to  that  of  streets  In  cities.  The 
case  of  Skinner  v.  Bridge  Co.,  29  Conn.  528, 
though  not  exactly  in  point,  fully  recog- 
nises the  principle  afterwards  announced 
in  the  case  above  cited. 

The  case  of  Benden  v.  Nashua,  17  N.  H. 
477,  shows  that  the  rule  was  recognized  at 
an  early  date  in  the  state  of  New  Hamp- 
shire. The  exact  point  decided  in  this  case 
was  that  no  action  would  lie  against  the 
city  for  damages  arising  from  me  raising 
of  a  highway,  but  the  cases  cited  by  the 
court  show  clearly  that  a  like  rule  would 
have  been  applied  if  it  had  been  a  case  of 
the  removal  of  lateral  support.  This  rule 
may  have  been  qualified  by  subsequent  de- 
cisions in  that  state.  One  of  the  later  cases 
we  shall  hereafter  review,  as  being  among 
those  which  may  be  fairly  cited  as  against 
the  proposition  for  which  we  are  contend- 
ing. 

A  single  case  from  Maine  will  clearly 
show  the  recognition  by  its  courts  of  the 
rule.  In  Hovey  v.  Mayo,  48  Me.  322,  the 
court  not  only  decided  that,  without  the 
aid  of  a  statute,  no  action  would  lie  for 
the  removal  of  lateral  support  by  the  city, 
hut  further  decided  that  the  statute  In 


that  state  authorising  the  recovery  of 
damages  In  the  case  of  the  alteration  of 
the  street  did  not  apply  to  a  change  of 
grade. 

In  Wisconsin  the  rule  obtains  to  Its  full- 
est extent.  In  the  case  of  Alexander  v. 
City  of  Milwaukee,  16  Wis.  264,  the  court, 
after  a  careful  consideration,  arrived  at 
the  conclusion  that  for  consequential  in- 
juries resulting  from  the  improvement  of 
the  street  there  was  no  remedy.  In  the 
course  of  the  decision  the  rule  existing  in 
Ohio  is  commented  upon,  and  it  is  said 
that  such  rule  seems  to  be  founded  upon 
considerations  of  natural  justice,  but  that 
the  law  is  too  well  settled  to  the  contrary 
to  Justify  the  court  In  following  the  rule 
there  laid  down.  See,  also,  Pettigrew  v.' 
Village  of  Evansvllle,  25  Wis.  223,  and  Wall- 
ich  v.  City  of  Manitowoc,  57  Wis.  9,  14  K. 
W.  Rep.  812.  This  rule  has  been  fully  rec- 
ognized in  many  of  the  other  states  of  the 
Union.  See  Plum  v.  Banking  Co.,  10  N.  J. 
Eq.  256;  Methodist  Episcopal  Church  v. 
City  of  Wyandotte,  31  Kan.  721,8  Pac. 
Rep.  527;  Bennett  v.  City  of  New  Orleans, 
14  La.  Ann.  120;  Rounds  v.  Mumford,  2  K. 
1. 154;  Mayor, etc.,  v.  Willison,  50  Md.  188; 
Creal  v.  City  of  Keokuk,  4  G.  Greene,  47. 

Cases  might  be  found  in  nearly  all  the 
other  states  supporting  the  same  propo- 
sition. In  fact,  this  rule  has  been  so  uni- 
versally recognized  In  the  United  States 
that  until  very  recently  a  case  to  the  con- 
trary could  not  be  found,  outside  of  the 
state  of  Ohio.  This  Is  apparent,  not  on- 
ly from  the  investigation  of  the  cases  up- 
on the  subject  by  the  different  courts  which 
have  bad  the  matter  before  them, but  also 
from  the  briefs  of  counsel  in  the  presenta- 
tion of  such  cases.  In  some  of  them 
counsel  of  great  learning  and  diligence 
have  appeared  and  filed  briefs;  and  In 
nearly  or  quite  all  of  them  it  has  been 
conceded  that  the  rule  of  nonliability  was 
universal  In  this  country,  with  the  single 
exception  above  stated.  The  contention 
of  such  counsel  has  been  confined  to  at- 
tempting to  show  that  the  Ohio  rule  was 
more  consonant  with  natural  justice  than 
the  other,  and  that  for  that  reason  the 
court  should  follow  it  In  the  decision  of 
the  case  at  bar,  though  in  so  doing  it 
would  concededly  be  deciding  ngalnst  an 
almost  universal  course  of  decision.  At 
the  present  time  the  courts  of  but  three 
states  in  the  Union  recognize  n  doctrine 
which  will  support  the  conclusion  of  the 
majority  of  the  court,  and  In  two  of  said 
states  the  rule  which  now  seems  to  pre- 
vail there  Is  of  recent,  adoption.  In  Ohio, 
as  we  have  before  seen,  this  rule  was  an- 
nounced at  an  early  day;  but  the  first 
case  in  which  it  was  so  announced  bears 
evidence  of  but  slight  consideration  on 
the  part  of  the  court,  and  has  been  Justly 
criticised  in  very  many  of  the  cases  In  the 
other  states  for  that  reason.  Tne  other 
casrs  seem  to  have  been  more  fully  consid- 
ered; but  they,  to  a  great  extent,  rest 
themselves  upon  said  first-named  case, 
which  did  not  go  to  the  full  extent  of 
some  of  the  later  cases  which  rely  upon 
it  as  the  reason  for  their  decision. 

The  supreme  court  of  Minnesota,  In  two 
cases,  has  decided,  generally,  that  the 
public,  In  such  matters,  have  no  greater 
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rights  than  private  persona;  but  the  canes 
are  brief,  and  give  evidence  of  but  slight 
consideration.  See  O'Brien  v.  City  of  St. 
Paul,  25  Minn.  831 ;  Dyer  v.  City  of  St. 
Paul,  27  Minn.  457,  8  N.  W.  Rep.  272.. 

The  case  of  Stearns'  Ex'r  v.  City  of  Rich- 
mond, supra,  is  a  recent  case,  and  may 
well  be  said  to  now  rank  Virginia  upon 
this  side  of  the  question. 

1  have  not  overlooked  the  case  of  Eaton 
v.  Railroad  Co.,  51  N.  H.  504,  but  do  not 
range  that  state  upon  the  side  of  the  Ohio 
rule,  for  the  reason  that  the  question  decid- 
ed in  that  case  was  us  to  the  liability  of 
a  railroad  company  for  flooding  the  land 
of  an  adjoining  owner ;  and  for  that  rea- 
son the  opinion,  so  far  as  It  discussed  the 
question  ut  bar,  was  pure  dicta.  Great 
learning  and  ability  are  shown  in  such  dis- 
cussion, and  it  is  entitled  to  weight,  but, 
being  dicta,  cannot,  be  said  to  establish  a 
rule  for  the  state. 

It  will  therefore  be  seen  that  as  against 
the  array  or  authorities  above  cited,  and 
many  others  that  might  be  cited  to  the 
same  effect,  on  the  one  side,  there  are 
cases  from  three  states  upon  the  other, 
and  that  even  in  these  states  the  rule  does 
not  seem  to  be  any  too  well  established. 
Especially  is  this  true  as  to  Ohio,  which 
maybe  said  to  be  the  father  of  the  rule, 
as  in  the  later  cases  from  that  state  there 
has  been  a  tendency  to  somewhat  modify 
the  earlier  ones,  and  to  bold  that  for  the 
first  establishment  of  the  grade  damages 
could  not  be  recovered  under  the  same  cir- 
cumstances as  upon  a  change  thereof. 
Not  only  is  the  case  law  thus  nearly  all 
upon  one  side;  but,  when  we  come  to  ex- 
amine the  views  of  text  writers,  we  shall 
find  that  those  favoring  the  rule  of  nonli- 
ability as  greatly  preponderate  as  do  the 
cuses.  Judge  Cooley,  in  bis  work  on  Con- 
stitutional Limitations, and  Judge  Dillon, 
in  his  work  on  Municipal  Corporations, 
with  their  usual  ability,  maintain  the  rule 
of  nonliability.  In  fart,  such  seems  to  be 
the  view  of  nearly  all  the  text  writers. 
The  moRt  notable  exception  is  that  of 
Judge  Elliot,  in  his  work  upon  Streets. 
He  lays  down  directly' the  contrary  rule 
from  that  announced  by  Judge  Dillon. 
The  weight  of  his  statement  is  greatly 
lessened,  however,  by  the  fact  that  the 
citation  of  cases  In  support  of  the  text 
showsconclusively  that  the  learned  author 
did  not  give  the  matter  full  consideration. 
He  so  cites  five  cases.  Two  of  them— the 
Minnesota  cases  above  referred  to— sus- 
tain the  text.  The  other  three  not  only 
do  not  sustain  the  views  expressed  in  the 
text,  but  may  fairly  be  cited  as  directly  op- 
posed thereto.  See  Richardson  v.  Rail- 
road Co., 25  Vt.Jfio;  Buskirk  v. Strickland, 
supra;  Transportation  Co.  v.  Chicago, 
supra.  The  want  of  full  consideration  is 
shown,  not  only  by  what  he  does  cite,  but 
more  fully  by  what  he  does  not.  If  full 
consideration  had  been  given  to  the  ques- 
tion, it  is  not  possible  that  the  Ohio  cases 
would  have  escaped  the  attention  of  the 
learned  author.  Yet  not  one  of  these 
cases  is  cited. 

I  think  that  a  careful  review  of  all  that 
has  been  said  by  the  courts  and  by  learned 
authors  will  clearly  show  that  an  over- 
whelming weight  of  authority  is  in  favor 


of  the  rule  of  nonliability.  Snch  an  ex- 
amination will  furtbershow  that  such  rule 
doen  not,  in  the  opinion  of  the  courts,  rest 
entirely  upon  authority,  but  in  fully  conso- 
nant with  correct  principles  applicable  to 
the  subject-matter.  Besides,  in  this  state, 
there  has  been  full  legislative  recognition 
of  the  rule.  If  the  existence  of  the  rule  had 
not  been  so  recognized,  there  would  have 
been  no  occasion  for  the  enactment  of  the 
law  making  cities  responsible  for  damages 
occasioned  by  a  change  iu  the  grade  of 
their  streets  after  the  same  had  been  once 
established.  This  legislation  not  only  rec- 
ognizes such  rule,  but  shows  an  intention 
to  leave  it  in  full  force,  so  far  as  the  grade 
first  established  is  concerned.  In  my  opin- 
ion, the  judgment  of  the  lower  court 
should  be  affirmed. 


(6  Wash.  SOS) 

WILSON  v.  BEYERS,  Town  Marshal. 

(Supreme  Court  of  Washington.  Dec  1, 1892.) 

Constitutional  Law— Citt  Ordinances— Ani- 
mals in  Htkeets. 

1.  A  town  ordinance  directing  the  marshal 
to  seize  stock  running  at  large  in  the  streets, 
and  to  advertise  and  sell  the  same  if  not 
claimed,  and  charges  paid,  within  48  hours 
after  the  posting  of  a  notice  to  that  effect,  does 
not  violate  Const  art.  1,  §  3,  declaring  that  no 

Serson  shall  be  deprived  of  property  "without 
ue  process  of  law. 

2.  Such  ordinance,  if  authorized  by  statute, 
is  a  valid  exercise  of  police  power,  for  the  pro- 
tection of  public  health,  safety,  and  comfort. 

a  Hill's  Ann.  St.  §§  658,  630.  subd.  20, 
authorize  towns  of  the  second  and  third  classes 
to  enact  all  such  ordinances  not  inconsistent 
with  the  constitution  and  laws  of  the  state  as 
may  be  necessary  for  the  government  of  the 
towns.  Section  673,  subd.  16,  confers  the  same 
authority  on  towns  of  the  fourth  class.  Sec- 
tions 558,  636,  subd.  2,  expressly  authorize 
towns  of  the  second  and  third  classes  to  pre- 
vent and  regulate  the  running  at  large  of  ani- 
mals in  the  city  limits,  but  such  authority  is 
not  expressly  conferred  on  towns  of  the  fourth 
class.  Held,  that  towns  of  the  fourth  class 
have  no  authority  to  enact  an  ordinance  pro- 
hibiting the  running  at  large  of  animals  in  the 
streets. 

Appeal  from  superior  court,  Douglas 
county;  Wallace  Mount,  Judge. 

Replevin  by  W.C.  Wilson  against  Robert 
Beyers,  town  marshal  of  the  town  of  Wa- 
terville.  Judgment  for  defendant.  Plain- 
tiff appeals.  Reversed. 

The  ordinance  referred  to  in  the  opinion 
authorizes  the  town  marshal  toseize  stock 
running  at  large;  to  post  a  notice  to  that 
effect;  and  if  the  stock  is  not  claimed,  and 
cburges  paid,  in  48  hour*,  to  advertise  and 
sell  the  property.  Tbe  question  presented 
is,  does  this  constitute  due  process  of  law? 

Geo.  Bradley,  for  appellant.  Pender- 
gast  &  Malloy,  for  respondent. 

DCNBAR,  J.  This  cause  was  submitted 
to  the  court  on  an  agreed  statement  of 
facts,  which  Involved  the  validity  of  a  cer- 
tain town  ordinance  of  the  town  of  Wa- 
terville,  (a  town  of  tbe  fourth  class,)  pro- 
viding for  tbe  impounding  and  sale  of  cat- 
tle running  at  large  upon  the  public  streets 
of  said  town.  Plaintiff  brought  his  ac- 
tion in  replevin  for  certain  cattle  sold  by 
defendant,  and  said  to  be  unlawfully  de- 
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lained  by  respondent,  who,  as  city  marshal 
of  said  town  of  Waterville,  seized  the  cat- 
tle under  the  provisions  of  Raid. ordinance. 
Defendant  moved  for  judgment  upon  the 
agreed  facts,  and  judgment  was  rendered 
upon  said  motion  in  his  favor,  and  plain- 
tiff appeals.  The  contention  of  the  appel- 
lant is  that  the  ordinance  in  question  is 
void,  for  two  reasons:  (1)  That  it  is  in 
violation  of  section  3,  art.  1,  of  the  consti- 
tution of  the  state  of  Washington;1  (2) 
that  said  ordinance  Is  invalid  because  the 
said  town  had  no  authority  under  the 
statute  to  pass  it. 

So  far  as  the  first  proposition  is  con- 
cerned, there  can  be  no  doubt  that  the 
overwhelming  weight  of  authority  is  op- 
posed to  the  contention  of  appellant,  and 
that  the  right  to  restrain  cattle  from  run- 
ning at  large,  under  the  provision*  of  the 
ordinance  passed  in  conformity  with  the 
grant  of  such  power  by  the  legislature,  is 
a  valid  exercise  of  police  power,  and  is 
not  violative  of  any  constitutional  provi- 
sion. Soch  power  has  been  conferred  on 
municipal  corporations  from  time  imme- 
morial, and  is  founded  on  public  necessity, 
protection  of  public  health,  safety,  and 
comfort;  and  but  few  courts  have  ques- 
tioned it*  validity.  There  ha  ve  been  many 
contentions  over  the  reasonableness  or 
unreasonableness  of  the  notice  given  by 
the  provisions  of  the  ordinance,  and  many 
decisions  holding  the  notice  unreasonable, 
but  they  did  not  go  to  the  right  of  the 
city  to  paBS  an  ordinance  of  this  charac- 
ter. In  other  cases  the  ordinance  provid- 
ed for  the  collection  of  the  damages  which 
the  stock  may  have  done,  and  somecourts 
have  decided  that  the  question  of  damages 
should  be  submitted  to  a  jury.  This  was 
the  question  decided  In  Bullock  v.  Gamble, 
45  111.  218,  cited  by  appellant.  In  Willis  v. 
Legris,  45  111.  289,  cited  by  appellant  on 
this  point,  the  question  of  a  penalty  was 
Involved,  which  is  not  involved  in  the 
case  at  bar.  Sustaining  the  validity  of 
this  and  kindred  ordinances,  we  cite:  Dill. 
Muni,  Corp.  §§  308.350;  Cooley, Const.  Lim. 
5588;  McKee  v.  McKee,8  B.Mon.  433;  Jar- 
man  v.  Patterson,  7  T.  B.  Mon.  644 ;  Bro wer 
v.  Mayor,  3  Barb.  254;  Mllhau  v.  Sharp,  17 
Baib.  435;  Van  Wormer  v.  Mayor,  15 
Wend.  262;  Mayor  v.  Lanham,  67  Ga.  753; 
Com.  v.  Beau,  14  Gray,  52;  Brophy  v. 
Hyatt.  10  Colo.  223;  Spitler  v.  Young,  63 
Mo.  42;  Fulmar  v.  Curtis,  86  Ala.  354,5 
South.  Rep.  678;  10  Amer.  &  Eng.  Ene. 
Law,  187,  and  cases  cited.  So  far  as  the 
question  of  notice  is  concerned,  as  not  be- 
ing due  process  of  law,  proceedings  under 
the  ordinance  are  proceedings  in  rem.  It 
is  only  the  property  that  is  dealt  with ;  no 
personal  liability  attaches  to  the  owner; 
and  in  an  action  in  rem  constructive  serv- 
ice by  publication  is  sufficient  to  give 
validity  to  the  judgment  obtained. 

The  second  proposition,  however,  is 
more  troublesome.  The  statute  does  not, 
in  express  terms,  grant  the  power  to  the 
city  council  of  cities  of  the  fourth  class  to 
pass  ordinances  for  the  impounding  of  cat- 
tle or  other  stock,  or  to  restrain  them 


KJonst.  art.  1,  §  3,  provides  that  "no  person 
shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law." 


from  running  at  large  within  the  city  lira- 
its.  The  question,  then,  is,  has  this  power 
been  conferred  by  necessary  implication? 
As  n  general  proposition  it  may  be  said 
that  the  city  corporation  Is  an  inferior 
body,  and  has  no  other  powers  than  those 
Which  have  been  expressly  delegated  to  it, 
and  their  appropriate  incidents.  But 
what  the  appropriateincidents  of  express- 
ly conferred  powers  are,  is  a  question  ex- 
ceedingly difficult  to  determine,  and  one 
which  has  provoked  the  announcement  of 
many  conflicting  opinions  by  the  courts; 
and  the  text  writers,  while  assuming  to 
lay  down  rules  tor  the  construction  of  the 
statutes  in  such  cases,  leave  the  meaning 
of  the  rule  so  clouded  as  to  render  it  of 
little  assistance  to  the  courts.  Thus,  In 
Horr  &  B.  Mun.  Ord.,  it  is  announced  In 
section  18  as  follows:  "The  charter  or 
statute  granting  powers  to  municipal  cor- 
porations usually  enumerates  those  which 
may  be  exercised.  It  Is  a  general  rule  that 
all  powers  not  mentioned  in  the  enumera- 
tion, and  not  incidental  to  those  enu- 
merated, are  not  Intended  to  be  included  in 
the  grant.  All  other  powers  are  implied- 
ly excluded. "  All  the  force  of  the  rule  of 
construction  thus  laid  down  is.  however, 
annulled  by  the  following  proviso:  "But 
enumeration  of  special  cases  does  not,  un- 
less the  Intent  be  apparent,  exclude  the  im- 
plied power,  any  further  than  necessarily 
results  from  the  nature  of  the  special  pro- 
visions. "  These  oracular  announcements, 
when  construed  together,  contain  no  rule 
of  construction  whatever.  The  rule  of 
strict  construction  against  the  corpora- 
tion Is,  however,  thus  laid  down  by  Judge 
Dillon  in  his  work  on  Municipal  Corpora- 
tions, (section  89  and  notes:)  "Corporate 
power,  being  delegated,  must  be  strictly 
construed  and  plainly  conferred.  When- 
ever a  genuine  doubt  arises  as  to  the  right 
to  exercise  a  certain  power,  it  must  be  re- 
solved against  the  corporation,  and  In 
favor  of  the  general  public.  This  rule  Is 
most  strictly  observed  In  construing  pow- 
ers that  may  lead  to  an  infringement  of 
personal  or  property  rights."  In  Smith 
v.  Calloway,  7  Ind.  86,  it  is  held  that  the 
application  of  the  above  rule  could  not  be 
made  to  defeat  the  right  to  exercise  pow- 
ers which  are  incidental  to  the  good  gov- 
ernment of  the  community.  In  City  of 
Waco  v.  Powell, 32  Tex.  258,  under  the  pro- 
visions of  the  statute  granting  to  a  city 
government  general  control  over  the 
streets,  similar  to  the  provisions  of  our 
statutes  relating  to  cities  of  the  fourth 
class,  it  was  held  that  such  power  author- 
ized the  enactment  of  au  ordinance  for  the 
impounding  of  cattle;  and  it  was  further 
held  that  the  authority  to  pass  such  an  or- 
dinance existed  not  only  under  the  general 
powers  granted,  but  by  reason  of  the 
power  granting  control  of  the  public 
streets  to  the  city.  "The  right  of  individ- 
uals," said  the  court, "to  convert  the  pub- 
lic streets  into  a  hog,  cow,  or  horse  ranch, 
by  allowing  or  compelling  their  stock  to 
run  there,  cannot  exist,  compatible  with 
the  right  of  the  board  of  alderman  to  con- 
trol the  same  streets.  The  two  rights  are 
inconsistent,  and  cannot  exist  together." 
The  same  doctrine  is  stated  In  several 
other  cases.  While  other  courts  have  gone 
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still  farther,  and  held  that  under  a  general 
legislative  provision  that  the  cltj  or  town 
shall  have  the  right  to  make  all  necessary 
laws,  not  repugnant  to  the  laws  of  the 
state,  such  city  has  power  to  pass  ordi- 
nances to  restrain  cattle  from  running  at 
large.  Com.  v.  Bean,  14  Gray,  52.  While 
many  other  courts  have  held  that  such 
power  could  not  be  legally  Implied.  Varden 
v.  Mount,  78  Ky.  86;  Collins  v.  Hatch,  18 
Ohio,  523.  It  in  pretty  well  conceded  by  the 
authorities  that  the  term  "general  wel- 
fare, "  used  in  legislative  grants  of  power 
to  municipal  corporations,  is  of  broader 
seope,  and  confers  greater  powers  on  cor- 
porations, than  sncli  expressions  as  "peace 
and  good  order"  and  "peace  and  good 
government,"  and  that  many  things  are 
essential  to  the  public  welfare  which  be- 
long neither  to  the  preservation  of  peace 
and  good  order,  nor  to  the  exercise  of 
good  government.  The  general  authority 
conferred  by  our  statute  Is  as  follows: 
"To  make  all  such  ordinances,  by-laws, 
rules,  regulations,  and  resolutions,  not  in- 
consistent with  the  constitution  and  laws 
.of  the  state  of  Washington,  as  may  be 
deemed  expedient  to  maintain  the  peace, 
good  government,  and  welfare  of  the 
town,  and  its  trade, commerce,  and  manu- 
factures, and  to  do  and  perform  any  and 
all  other  acts  and  things  necessary  or 
proper  to  carry  out  the  provisions  of  this 
chapter."1  So  that  it  will  be  seen  that 
the  statute  not  only  contains  the  "  peace 
and  good  government  "provision,  but  also 
contains  the  "general  welfare"  provision; 
for  the  word  "  welfare"  is  fully  as  compre- 
hensive as  the  term  "general  welfare." 
And  under  thin  provision  we  might  be  con- 
strained to  give  it  the  liberal  construction 
contended  for  by  respondent,  were  we 
called  upon  to  construe  the  powers  grant- 
ed to  any  particular  city,  independent  of 
its  relatione  to  any  other  provisions  of  the 
statute.  But  under  our  law  cities  are 
divided  into  four  classes,  and  their  organi- 
sation, classification,  incorporation,  and 
powers  are  all  provided  for  in  one  act; 
and  to  arrive  at  the  Intention  of  the  law- 
makers the  act  must  be  construed  to- 
gether. It  will  be  observed  from  the  pe- 
rusal of  the  act  tnat  the  same  general  pow- 
ers are  granted  to  cities  and  towns  of  the 
third  and  fourth  classes  as  are  granted  to 
cities  of  the  second  class,  yet  the  statute 
expressly  confers  upon  cities  of  the  second 
and  third  classes  power  to  prevent  and 
regulate  the  running  at  large  of  any  and 
all  domestic  animals  within  the  city  lim- 
its, while  this  power  is  not  specified  In 
the  specific  grants  of  power  to  cities  of  the 
fourth  class.  It  also  appears  that  many 
other  powers  are  granted  to  large  cities 
which  were  not  granted  to  the  smaller 
ones,  and  it  was  the  evident  intention  of 
the  legislature  to  confer  many  powers  on 
the  larger  cities  which  were  withheld  from 
the  smaller  ones.  Considering  the  act  to- 
gether, as  we  must,  we  must  conclude  that 
this  provision  beiug  made  as  to  one  class 
of  cities,  and  not  as  to  the  other,  it  was 
not  the  Intention  of  the  legislature  to  con- 
fer the  power  by  implication,  and  that  the 


»1  Hill's  Ann.  St.  §  673,  subd.  16. 


ordinance  Is  therefore  Invalid.  The  judg- 
ment is  reversed. 

ANDERS,  C.  J.,  and  STILES,  SCOTT, 
and  HOYT,  J  J.,  concur. 


(5  Wash.  983) 

HAMILTON-BROWN  SHOE  CO.  v.  ADAMS 
et  al. 

(Supreme  Court  of  Washington.  Dec.  7,  1892.) 

A8SI05MKXT  FOR  BENEFIT  OF  CKKDITOHS— CO8TO- 

dia  Legis — Right  of  Creditor  to  Attach  As- 
signed Pkopertt. 

Where  an  assignee  for  the  benefit  of 
creditors  has  accepted  the  trust,  and  is  in  pos- 
session of  the  debtor's  property,  the  latter  is  in 
the  custody  of  the  law,  ana  is  not  subject  to  at- 
tachment by  a  creditor  on  the  ground  that  the 
assignment  is  fraudulent  and  void. 

Appeal  from  superior  court,  Lewis  coun- 
ty; Edward  F.  Hunter,  Judge. 

Action  of  attachment  by  the  Hamilton- 
Brown  Shoe  Company  against  Adams, 
Hart  &  Co.,  in  which  J.  H.  Mallory  Inter- 
vened, and  claimed  the  attached  property 
as  assignee  of  defendant  for  benefit  of 
creditors.  From  a  judgment  for  the  in- 
tervener, and  dissolving  the  attachment, 
plaintiff  appeals.  Affirmed. 

Herren  &  Elliott,  for  appellant.  Leroy 
A.  Palmer,  Lundrum  &  Landrum,  and  J. 
R.  Buxtou,  for  respondents. 

DUNBAR,  J.  On  the  2d  day  of  Novem- 
ber, 1891,  the  respondents  executed  a  deed 
of  assignment  purporting  to  be  for  the 
benefit  of  all  their  creditors,  appointed  J. 
H.  Mallory  assignee,  and  on  the  same  day 
placed  him  in  possession.  On  the  11th 
day  of  November,  1891,  the  appellant, 
schedule  creditor,  commenced  an  action 
agninst  respondents  J.  A.  Adams,  A-  E. 
Hart,  and  G.  L.  Hart,  alleging  the  assign- 
ment, alleging  the  indebtedness,  which  is 
not  disputed;  alleging  the  fraud  of  the 
assignment,  and  the  fraudulent  transfers 
by  the  assignors  of  certain  real  estate 
deeded  and  conveyed  Just  prior  to  the  ■as- 
signment, and  the  fraudulent  execution 
of  a  certain  chattel  mortgage  prior  to  the 
assignment;  and  praying  (1)  for  judg- 
ment in  the  sum  of  $989.55,  with  Interest; 
(2)  that  the  said  deeds  mentioned  be  set 
aside,  revoked,  and  held  for  naught;  (3) 
that  the  said  chattel  mortgage  be  set 
aside,  revoked,  and  canceled  ;  and  (4)  that 
the  said  assignment  be  set  aside,  revoked, 
and  canceled.  At  tbesame  time  the  appel- 
lant sued  out  a  writ  of  attachment,  and 
caused  the  same  to  be  levied  upon  the 
property  alleged  to  have  been  fraudu- 
lently conveyed,  and  upon  the  goods  and 
merchandise  In  the  possession  of  the  as- 
signee, Mallory,  and  took  from  his  pos- 
session all  the  property  which  he  held  as 
such  assignee.  On  the  21st  day  or  Novem- 
ber, 1891,  Mallory,  the  assignee, intervened 
in  the  action,  and  applied  to  the  court  for 
an  order  against  the  appellant  to  show 
cause  why  its  attachment  should  not 
abate.  The  order  was  issued.  Theappel- 
lant  set  up  and  pleaded  the  fraud  on  the 
part  of  the  assignors  und  assignee.  The 
assignee  replied,  denying  the  fraud,  and 
alleging  the  bona  fides  of  the  assignment. 
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Upon  the  hearing  the  court  sustained  the 
petition,  and  dissolved  the  attachment  as 
to  the  property  ia  the  hands  of  the  as- 
signee. After  Judgment  the  appellant  ap- 
pealed to  this  court,  alleging  as  error 
the  action  of  the  court  dissolving  the  at- 
tachment. Other  errors  were  alleged  In 
the  notice  of  appeal,  but  this  is  the  only 
revision  asked  for  by  the  brief  of  the  appel- 
lant. 

If  this  is  to  be  regarded  as  an  action  to 
set  aside  a  fraudulent  conveyance,  the 
complaint  is  plainly  in sufficient;  for  it  is 
neither  based  npon  a  return  of  nulla  bona, 
nor  an  allegation  that  there  was  no  other 
property  out  of  which  plaintiff's  claim 
could  be  satisfied.  Courts  will  not  enter 
into  an  investigation  of  the  merits  or  de- 
merits of  a  conveyance,  at  the  instance 
of  any  petitioner,  until  it  appears  that  he 
has  some  Interest  In  the  determination  of 
that  question,  and  he  cannot  have  any 
practical  Interest  if  the  debtor  has  other 
property  which  will  respond  to  bis  execu- 
tion.. His  right  is  limited  to  the  satisfac- 
tion of  his  claim.  It  does  not  extend  to 
enforcing  its  satisfaction  out  of  some  par- 
ticular property  of  the  debtor.  Hee  Wag- 
ner v.  Law,  3  Wash.  8t.  600,  28  Pac.  Rep. 
3109,  and  29  Pac.  Rep.  927. 

But,  considering  the  complaint  to  be 
sufficient  to  sustain  a  Judgment,  the  main 
question  at  issue  here  is,  can  property 
be  taken  from  the  possession  of  an  as- 
signee of  an  insolvent  debtor  by  virtue  of 
a  writ  of  attachment?  Or,  in  other 
words,  is  such  property  In  custodia  legis? 
It  Is  broadly  asserted  by  Walt,  in  his 
work  on  Fraudulent  Conveyances,  (sec- 
tion 816,)  that  it  is  not,  tor  the  alleged 
reason  that  the  assignee  is  not  an  officer 
of  the  court,  but  is  a  trustee  bound  to 
account  according  to  the  terms  of  the  In- 
strument, and  bis  authority  depends  upon 
the  validity  of  the  assignment,  and  is  not 
conferred  by  the  court.  The  cases  cited 
by  the  learned  author  to  sustain  this  dec- 
laration are  Lehman  v.  Rosungarten,  23 
Fed.  Rep.  642,  and  Adler  v  Ecker,  1  Mc- 
Crary,  257.1  Both  of  these  cases  were  tried 
In  federal  courts,  and  Involved,  to  a  cer- 
tain extent,  a  conflict  of  authority  be- 
tween the  state  and  federal  courts;  and 
It  is  noticeable  that  the  decision  in  Ad  lei 
v.  Ecker,  which  is  a  Minnesota  case,  is  iu 
direct  conflict  with  the  holdings  of  the 
supreme  court  of  that  state.  Acller  v. 
Ecker  was  decided  In  1880,  while  in  Bank 
v.  Schranck,  44  N.  W.  Rep.  524,  (decided  in 
1890,)  the  supreme  court  of  Minnesota  de- 
cided that "  when  the  assignment  Is  per- 
fected, and  to  some  extent,  at  least,  prior 
thereto,  its  entire  subject-matter,— all 
that  is  involved,— including  the  assigned 
estate,  passes  under  the  Jurisdiction  of 
the  district  court,  ipso  facto.  Immedi- 
ately, and  without  any  further  act,  the 
assigned  property  1s  In  the  custody  of  the 
law."  The  court  further  said:  "The  cor- 
rectness of  this  practice  has  never  been 
questioned,  and  as  a  consequence  It  has 
not  been  decided,  although  it  was  held  in 
Lord  v.  Meachem,  32  Minn.  66,  19  N.  W. 
Rep.  346.  the  assignment  being.  In  fact, 
valid,  that  tbe  assignee  could  not  be  gar- 
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nished,  for  several  reasons;  tbe  Insuper- 
able one  being  that  tbe  assigned  prop- 
erty was  In  custodia  legis. "  And  such, 
we  think,  has  beeu  tbe  great  weight  of 
decision  under  statutes  similar  to  ours. 
Of  course  it  depeuds  entirely  upon  the  au- 
thority given  by  tbe  statute  to  the  court. 
It  is  conceded  by  all  tbe  cases  that  prop- 
erty in  the  bands  of  a  receiver  appointed 
by  tbe  court  is  property  in  the  hands  of 
the  court,  but  it  is  claimed  that  the  as- 
signee derives  all  his  power  from  tbe  as- 
signment, which,  says  Mr.  Wait,  is  both 
a  guide  and  measure  of  bis  duty.  But 
the  trouble  with  this  theory  is  that  tbe 
premises  are  misstated,  or  rather  that  tbe 
subject-matter  of  dispute  is  stated  as  a 
conclusion.  An  investigation  of  our  par- 
ticular statute  convinces  us  that  the  as- 
signee does  not  derive  all  his  power  from 
the  assignment,  and  that  it  is  not  the  ex- 
clusive guide  and  measure  of  his  duty.  It 
is  true  that  he  obtains,  primarily,  bis  au- 
thority to  act  from  the  deed  of  assign- 
ment. But  the  deed  of  assignment  simply 
inaugurates  the  proceedings,  and  when 
the  court  obtains  jurisdiction  of  the  pro- 
ceedings it  obtains  completo  jurisdiction. 
Authority  and  control  over  tbe  property 
are  conferred  by  law  upon  the  court. 
The  insolvent  yields  to  the  jurisdiction  of 
tbe  court  when  he  files  his  deed  of  assign- 
ment. From  this  time  until  tbe  final  set- 
tlement of  tbe  estate  tbe  court  makes  or- 
ders concerning  tbe  control  and  distribu- 
tion of  tbe  property  which  are  judicial  in 
their  nature.  Under  our  statute  the  as- 
signor cannot  invest  the  assignee  with 
discretionary  powers  to  such  an  extent 
that  be  can  distribute  the  estate  in  such 
a  manner  as  to  defeat  the  rights  of  tbe 
creditors.  The  object  of  the  law  Is  to  in- 
sure a  rightful  distribution,  and  tbe  court 
will  see  that  such  distribution  is  made. 
Tbe  assignee  does  not,  as  Mr.  Wait  says, 
.distribute  the  proceeds  of  the  estute  under 
the  sole  guidance  of  the  assignment.  If 
that  were  true,  it  would  be  an  idle  thing 
to  bring  tbe  estate  Into  court  at  all. 
But  he  must  distribute  according  to  tbe 
edicts  of  the  law,  under  the  direction  of 
the  court.  The  law  provides  that  the  as- 
signment shall  be  made  for  the  beuefit 
of  all  the  creditors,  and  the  appointment 
of  the  assignee  in  the  first  instance  is  sim- 
ply an  initiatory  step  necessary  to  turn 
tbe  property  manually  over  into  the  cus- 
tody of  the  court;  and  the  simple  fact  of 
his  appointment  emanating  from  tbe  as- 
signor does  not  particularly  distinguish 
bim  from  an  officer  appointed  by  the 
creditors  ot  by  the  court.  The  law  pro- 
vides that  upon  the  filing  of  a  deed  of  as- 
signment the  creditors  may  make  applica- 
tion to  choose  an  assignee  in  lieu  of  the 
assignee  named  by  tbe  debtor  in  assign- 
ment, whereupon  the  judge  directs  the 
clerk  to  order  a  meeting  of  the  creditors 
to  elect  an  assignee,  and  In  the  event  the 
creditors  cannot  elect  by  tbe  majority  re- 
quired tbe  court  appoints  an  assignee,  who 
upon  qualifying  is  clothed  with  all  the 
authority  of  the  assignee  appointed  by 
the  debtor.  As  still  further  limiting  the 
discretion  of  tbe  assignee,  tbe  law  pro- 
vides that  from  the  time  of  tbe  pending  of 
an  application  to  elect  an  assignee  by  tbe 
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creditors,  and  until  the  time  shall  be  ter- 
minated by  an  election  or  appointment  by 
the  court,  no  property  of  the  debtor,  ex- 
cepting perishable  property,  shall  be  sold 
or  disponed  of  by  the  assignee,  but  that 
the  same  shall  be  safely  and  securely  kept 
until  the  election  or  appointment  of  an  as- 
signee. Section  7  confers  upon  the  court 
absolute  Jurisdiction  and  control  over  the 
estate.  It  provides  that  "any  person  in- 
terested may  appear  within  three  months 
after  filing  such  report,  and  file  with  said 
clerk  any  exceptions  to  the  claim  or  de- 
mand of  any  creditor,  and  the  clerk  shall 
forthwith  cause  notice  thereof  to  be  given 
to  the  creditor,  which  shall  be  served  as 
in  case  of  summons,  returnable  at  the 
next  term;  and  the  said  court  shall  at 
such  term  proceed  to  hear  the  proof  and 
allegation  of  the  parties  in  the  premises, 
and  shall  render  such  Judgment  therein  as 
shall  be  Just,  and  may  allow  a  trial  by 
nry  thereon."  Section  8  gives  the  court 
urisdlction  in  the  distribution.  It  is  as 
follows:  "If  no  exception  he  made  to  the 
claim  of  any  creditor,  or  it  the  same  has 
been  adjudicated,  the  court  shall  order 
the  assignee  to  make,  from  time  to  time, 
fair  and  equal  dividends  among  the  cred- 
itors of  the  assets  in  his  hands,  in  propor- 
tion to  their  claims,  and  as  soon  as  may 
be  to  render  a  final  account  of  said  trust 
to  said  court,  who  may  allow  such  com- 
missions to  said  assignee,  iu  the  final 
settlement,  as  may  be  considered  Just 
and  right."  And  section  9  provides:  "The 
assignee  shall  at  all  times  be  subject  to 
the  order  of  the  court  or  Judge;  and  the 
said  court  or  Judge  may,  by  citation  and 
attachment,  compel  the  assignee,  from 
time  to  time,  to  file  reports  of  his  proceed- 
ings, and  of  the  situation  and  condition 
of  the  trust,  and  to  proceed  in  the  faithful 
execution  of  the  duties  required  by  this 
act."  Section  10  provides:  *  MNo  assign- 
ment shall  be  declared  fraudulent  or  void, 
for  want  of  any  list  or  Inventory  as  pro- 
vided in  this  act.  The  court  or  Judge 
may,  upon  application  of  the  assignee  or 
any  creditor,  compel  the  appearance  in 
person  of  the  debtor  before  such  court  or 
Judge  forthwith,  or  at  the  next  term,  to 
answer  under  oath  such  matters  as  may 
then  and  there  be  inquired  of  him;  and 
such  debtor  may  then  and  there  be  fully 
examined  under  oath,  as  to-  the  amount 
and  situation  of  his  estate,  and  the  names 
of  the  creditors,  and  amounts  due  to 
each,  with  their  places  of  residence;  and 
the  court  may  compel  the  delivery  to  the 
assignee  of  any  property  or  estate  em- 
braced in  the  assignment."  Thus  it  will 
be  seen  that  the  court  has.  full  and  com- 
plete power  over  the  property  of  the  es- 
tate, to  such  an  extent  that  it  can  compel 
the  delivery  of  any  of  the  property  of  the 
estate  to  the  assignee.  The  law  certaiuly 
does  not  intend  that  one  of  its  provisions 
shall  render  another  provision  nugatory; 
and  yet  how  futile  would  be  the  action  of 
the  court,  compelling  the  delivery  to  the 
assignee  of  the  property  for  the  purpose 
of  distributing  its  proceeds,  if  the  same 
could  be  taken  from  the  assignee  by  a  writ 
of  attachment,  or  any  other  process. 
Such  a  practice  would  certainly  lead  to 


interminable  confusion,  creating  fraud 
and  endless  trouble.  The  Iowa  statute 
seems  to  he  substantial  the  same  as 
ours,  and  the  supreme  court  of  Iowa,  in 
Shoe  Co.  v.  Mercer,  51  N.  W.  Rep.  415,  a 
leading  case,  (decided  February  2,  1892,) 
the  plaintiff  in  that  case  being  the  plain- 
tiff in  the  case  at  bar,  and  the  cases  being 
practically  .identical,  held  that  the  prop- 
erty in  the  hands  of  the  assignee  was  not 
subject  to  attachment.  And  the  court 
says:  "The  primary  authority  of  the  as- 
signee is  derived  from  the  assignment,  for 
it  is  voluntary;  but,  when  made,  it  puts 
in  operation  the  provision  of  the  law, 
which,  through  the  agency  of  the  court, 
guides,  guards,  and  controls  the  entire 
administration  of  the  estate." 

But,  in  addition  to  what  has  been  said, 
section  1  of  the  insolvency  act  provides, 
in  direct  terms,  that  such  assignment 
shall  have  the  effect  to  discbarge  any  and 
all  attachments  on  which  Judgment  shall 
not  have  been  taken  at  the  date  of  such 
assignment.  Certainly  the  very  strong- 
est implication  is  that  an  attachment 
could  not  be  levied  after  the  date  of  the 
assignment.  It  would  be  both  ridiculous 
and  unjust  to  destroy  a  lien  which  was 
rightfully  in  existence  before  the  property 
was  assigned,  and  snpplant  it  with  one 
asked  for  after  the  assignment.  Appel- 
lant asserts  that  under  the  provisions  of 
section  10,  which  provides  that  the  court 
may  compel  the  delivery  to  the  assignee 
of  any  property  or  estate  embraced  in  the 
assignment,  there  is  no  method  provided 
in  the  act  of  reaching  any  property  which 
should  have  been,  but  was  not,  conveyed 
by  the  assignment.  If  this  were  true  it 
could  not  affect  the  standing  of  the  prop- 
erty that  was  in  the  bands  of  the  assignee. 
That  property  is  safe  in  the  bands  of  the 
court,— placed  there  by  the  act  of  the  as- 
signor; and  it  will  be  distributed  by  the 
court,  regardless  of  tbo  bona  fides  of  the 
assignment.  That  Is  a  question  which 
only  affects  the  discharge  of  the  assignee. 
Such  is  evidently  the  scope  and  meaning 
of  section  15.  But  we  do  not  understand 
that  the  provision  in  the  latter  part  of 
section  10  Is  restricted  to  the  property  set 
forth  in  the  inventory ;  for, notwithstand- 
ing the  provisions  for  the  inventory,  the 
law  especially  provides  that  no  assign- 
ment shall  be  declared  fraudulent  or  void 
for  want  of  any  list  or  inventory.  And 
the  court,  under  the  provisions  of  section 
10,  can  reach  out  its  arm.  and  compel 
the  delivery  to  the  assignee  of  any  proper- 
ty embraced  in  the  assignment,  whether  in 
the  inventory  or  not;  for,  if  not  embraced 
in  the  inventory,  It  will  be  inserted  in  an 
additional  inventory  provided  for  in  sec- 
tion 11.  And,  if  the  conrt  can  compel  the 
bringing  in  of  all  the  property,  no  injus- 
tice can  bo  done.  So  far  as  the  allega- 
tions of  fraud  are  concerned  in  this  case, 
the  ascertainment  of  which  would  tend  to 
defeat  the  discharge,  we  have  not  consid- 
ered them,  for  there  is  no  proof  whatever 
submitted.  The  Judgment  is  therefore  af- 
firmed. 

ANDERS.  C.  J.,  and  HOYT,  SCOTT, 
and  STILES,  J  J.,  concur. 
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MT.  TACOMA  MANUF'G  CO.  v.  CULTUM 
et  al. 

(Supreme  Court  of  Washington.  Nov.  30, 1892.) 

Mechanic's  Lien  —  Sufficiency  of  Notice— De- 
sokiption  of  pkehi8es. 
A  lien  for  materials  furnished  in  the 
construction  of  a  house  will  not  be  enforced 
when  the  description  in  the  notice  of  claim  is 
so  defective  that  the  premises  cannot  be  iden- 
tified by  it 

Appeal  from  superior  court,  Pierce  coun- 
ty;  Frank  Allyn,  Judge. 

Action  by  the  Mt.  Tacoma  Manufactur- 
ing Company  against  August  Cultura, con- 
tractor, and  J.  W.  Kennedy  and  Marie  H. 
Kennedy,  owners,  to  enforce  a  material 
man's  lien.  Defendants  had  Judgment, 
and  plaintiff  appeals.  Affirmed. 

The  plat  referred  to  in  the  opinion  Is  giv- 
en below. 

Crowley  &  Sullivan  and  Judson  &Sbarp- 
steln,  for  appellant.  S.  Warburton  and  J. 
C.  Stallcup,  for  respondents. 

DUNBAR,  J.  This  action  was  brought 
to  foreclose  a  lien  for  materials  fun  i  lied 


in  the  construction  of  a  dwelling  house, 
alleged  to  he  built  on  lots  1  and  2,  in  block 
No.3,919,in  thecity  of  Tacoma.  Thestate- 
ment  of  facts  shows  that  the  lien  notice 

was  as  follows:  "  claims  a  lien  upon 

that  certain  wooden  frame  buiiding  sit- 
uated upon  the  southeast  corner  of  North 
Tenth  and  J  streets,  upon  lot  No.  12,  in 
block  No.  4,016,  city  of  Tacoma, "and  that 
no  other  description  U  contained  In  said 
lienclaim.  These  facts  being  pleaded  in  the 
answer,  the  plaintiff  demurred  to  the  an- 
swer, on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  defense. 
Demurrer  was  overruled,  and  plaintiff  ap- 
peuls  to  this  court;  so  that  the  sole  ques- 
tion to  consider  is  the  sufficiency  of  the 
lien  notice. 

The  only  logical  theory  upon  which  this 
action  can  be  sustained  is  the  theory  that 
there  is  no  virtue  whatever  in  the  descrip- 
tion of  a  lien  notice,  for  there  is  nothing  in 
this  notice  to  lead  one  to  the  premises 
sought  to  be  foreclosed,  either  in  the 
amount  of  land,  the  number  of  the  lot  or 
block,  or  the  point  at  the  Junction  of  the 
streets  mentioned ;  but  everything  to  lead 
them  in  another  direction.  It  is  not  a  case 
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of  'insufficiency  of  description,  but  the 
statement  in  the  lien  notice  flatly  eontra- 
dicts  the  statement  of  the  eouiplaint.  No 
reconciliation  is  possible.  Had  the  notice 
stated  that  the  property  was  situated  on 
one  of  the  four  corners  of  North  Tenth  and 
J  streets,  that  would  have  been  some  guid- 
ance, tbougb  ratbpr  indefinite ;  but  It 
avers  that  it  is  situated  on  the  southeast 
corner,  which  would  lead  a  person  trying 
to  locate  the  land  to  block  8,920,  If  we  un- 
derstand the  accompanying  plat.  If  he 
were  to  be  guided  by  the  plain  instruction 
of  the  notice,  he  would  be  justified  in  con. 
eluding  that  it  was  lot  12,  in  block  4,019, 
and  this  idea  would  be  strengthened  by 
the  further  assertion  iu  the  notice  that  be 
claims  a  lien  upon  said  lot;  there  being, 
according  to  the  complaint,  a  lien  claimed 
only  on  one  lot,  while,  according  to  the 
complaint,  the  building  occupies  two  lots, 
neither  one  of  which  is  the  lot  described. 
Neither  prong  of  this  description  would 
lead  a  person  to  lpts  1  and  2,  in  block  No. 
3,919;  but,  on  the  contrary,  the  fact  that 
the  lien  was  claimed  oulj-onone  lot  would 
Justify  any  one  in  coming  to  a  conclusion 
that  the  building  occupying  two  lotH  was 
not  meant.  We  think  no  notice  so  abso- 
lutely misleading  as  this  one  has  been  sus- 
tained, and  if  it  has,  under  the  decisions  of 
thlB  court  in  Warren  v.  Quade,  29  Pac.  Rep. 
827,  and  Young  v.  Howell, 31  Pac.  Rep.  629, 
they  could  not  be  followed. 
The  Judgment  is  affirmed. 

ANDERS,  C.  J.,  and  STILES,  SCOTT, 
and  HOYT,  JJ.,  concur. 


(5  Wash.  369) 

BARTLETT  v.  REICHENNECKER  et  al., 
(WILLIAM  L.  GILBERT  CLOCK  CO.  et 
al.,  Interveners.) 

(Supreme  Court  of  Washington.  Dec.  3,  1892.) 

Phematurb  Appeal  —  Fkom  Findings  before 
Judgment. 
An  appeal  in  an  action  tried  by  the 
court,  taken  immediately  after  the  making  and 
filing  of  findings  of  fact  and  of  law,  and  before 
the  entry  of  final  judgment,  will  be  dismissed 
as  premature,  as  such  findings  cannot  be  con- 
sidered as  equivalent  to  a  judgment  under  the 
practice  of  this  state,  which  gives  the  parties  a 
right  to  attack  the  findings  before  the  entry  of 
final  judgment  thereon. 

Appeal  from  superior  court.  King  coun- 
ty; I.  J.  Ljch  ten  berg,  Judge. 

Action  in  equity  by  N.  J.  Bartlett 
against  W.  C.  Reichennecker  and  others 
and  the  William  L.Gilbert  Clock  Company 
and  others,  interveners.  There  was  a 
Judgment  in  plaintiff's  favor,  and  Hots- 
child  &  Hadenfelder  and  Ernest  Adler,  in- 
terveners, appeal.   Appeal  dismissed. 

Finch,  Snook  &  Finch,  for  appellants. 
Frank  A.  Steele,  for  receiver.  Hushes, 
Hastings  &  Stedman.for  respondent  A.  TJ. 
Selwyn.  Enimons& Emmons, for  respond- 
ent Wm.  L.  Gilbert  Clock  Co.  Fishback, 
Hardin  &  McLean,  for  respondent  Bart- 
lett. 

HOYT,  J.  This  was  a  suit  in  equity. 
The  cause  whs  tried  and  submitted  to  the 


court,  who  thereafter  made  findings  of 
fact  and  law.  Immediately  upon  the  filing 
of  such  findings  the  notice  of  appeal  was 
given.  Respondent  moves  to  dismiss  the 
appeal  on  the  ground  that  at  the  time  it 
was  taken  no  final  judgment  bad  been  ren- 
dered in  the  action.  It  appears  from  the 
record  that  about  three  months  after  the 
making  and  filing  of  the  findings  of  fact 
and  law,  aud  of  the  giving  noticeof  appeal 
to  this  court,  a  formal  Judgment  and  de- 
cree was  signed  by  the  court,  and  filed, 
and  entered  in  the  cause.  The  respondent 
argues  that  this  state  of  facts  shows  that 
no  judgment  had  been  rendered  at  the 
time  the  notice  of  appeal  was  given.  Ap- 
pellants claim  that  the  flndlugs  of  law 
made  by  the  court  were  in  fact  the  rendi- 
tion of  judgment;  their  contention  being 
that  when  the  court  bad  signed  aud  tiled 
such  findings*  he  bad  done  all  that  was 
necessary ;  that  all  that  remained  thereaft- 
er was  for  the  clerk,  as  a  ministerial  officer 
of  the  court,  to  make  a  formal  entry  of  a 
judgment  in  accordance  with  such  findings. 
It  it  appeared  from  the  record  tbat  the 
court  at  the  time  he  made  and  filed  the 
findings  of  factand  law  intended  the  same 
as  a  judgment  in  the  cause,  there  would 
be  much  force  in  tbe  contention  of  appel- 
lants, as  the  findings  of  law  cover  sub- 
stantially the  requirements  of  a  formal 
judgment  in  the  action.  We  are  not  satis- 
fled,  however,  that  the  court  intended  such 
findings  as  a  final  adjudication  of  the 
cause.  The  practice  in  all  tbe  courts  of 
tbe  atate,  so  far  as  we  know,  is  to  make 
and  file  findings  of  fact  and  law  in  cases  in 
which  such  findings  are  considered  neces- 
sary or  proper,  and  submit  the  same  to 
the  parties  for  examination,  and  to  allow 
full  opportunity  for  such  findings  to  be  at- 
tacked before  final  Judgment  Is  rendered 
thereon.  In  the  light  of  a  practice  of  this 
kind  it  not  only  does  not  appear  affirma- 
tively that  la  the  making  of  the  findings  in 
this  case  the  Judge  intended  to  render 
final  Judgment,  but,  on  the  contrary,  It 
eeema  to  us  to  affirmatively  appear  that 
tbe  Judge  had  no  such  Intention  in  the 
making  and  filing  of  sucb  findings.  This 
would  be  reasonably  clear  if  there  bad 
been  no  action  on  the  part  of  the  court 
after  the  filing  of  such  findings,  and  in  th» 
light  of  the  fact  tbat  long  after  such  find- 
ings were  tiled  the  court  made  and  signed 
a  formal  Judgment  or  decree,  and  caused 
the  same  to  be  filed  and  entered  in  the 
cause,  the  presumption  that  he  did  not  in- 
tend the  findings  to  be  treated  as  a  Judg. 
ment  is  fully  established.  We  are  satisfied 
that  at  any  time  within  six  months  from 
the  date  of  tbe  signing  aud  tiling  of  tbe 
formal  Judgment  in  this  cause  the  ag- 
grieved party  could  have  appealed  from 
such  judgment.  If  this  be  so,  then  It  must 
follow  that  before  such  judgment  was 
signed  and  filed  there  had  been  no  such 
decision  of  the  cause  as  would  sustain  an 
appeal  to  this  court.  Under  all  the  cir- 
cumstances of  this  case,  as  disclosed  by 
the  record,  we  are  satisfied  that  at  the 
time  the  notice  of  appeal  was  given  final 
judgment  In  the  cause  had  not  been  ren- 
dered, within  the  meaning  of  our  statute 
as  to  appeals,  and,  such  being  tbe  case, 
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there  was  nothing  to  appeal  from,  and 
the  attempted  appeal  must  be  dismissed. 

ADDERS.  C.  J.,  and  SCOTT,  DUNBAR, 
and  STILES,  J  J.,  concur. 


(5  Wash.  517) 

STATE  ex  rel.  CLINE  v.  CAMPBELL,  Su- 
perior Court  Judge. 
(Supreme  Court  of  Washington.  Jan.  13, 1893.) 

Appeal— Failo kb  to  Pilb  Transcript  —  Discre- 
tion of  Court. 
Where  a  statute  provides  that  in  an  ap- 
peal from  a  justice's  court  the  papers  and  tran- 
script shall  be  filed  in  the  superior  court  within 
10  days  after  the  judgment  rendered,  and  notice 
of  appeal  is  given,  and  a  bond  filed  within  the 
time,  and  the  transcript  is  not  filed  till  after 
the  10  days,  the  supreme  court  will  not  inter- 
fere with  the  discretion  of  the  superior  court  in 
denying  a  motion  to  dismiss  made  after  the 
transcript  was  filed,  and  on  the  ground  that  the 
appeal  was  not  taken  in  time;  the  presumption 
being  that  good-  cause  was  shown  for  failure 
to  file  the  transcript. 

Petition  by  the  state  of  Washington,  on 
the  relation  of  G.  L.  Cliue,  against  Hon. 
Fremont  Campbell,  judge  of  the  superior 
court  of  Pierce  county,  Wash.,  for  a  writ 
of  prohibition.    Petition  refused. 

J.  Q.  Da  via,  for  relator. 

DUNBAR,  J.  Judgment  was  rendered 
for  the  plaintiff,  O.  L.  Cline.on  the  23d  day 
of  September,  1892.  On  the  Ilth  day  of 
October,  1892,  the  attorney  lor  defendant 
served  a  bond  and  notice  of  appeal  to  the 
superior  court  of  Pierce  county,  Wash.,  in 
behalf  of  the  defendant,  upon  the  attorney 
for  the  plaintiff,  and  C.  L.  Beach,  justice 
of  the  peace,  before  whom  said  cause  was 
tried.  The  papers  and  transcript  in  the 
said  cause  were  not  filed  iu  the  superior 
court  until  the  26th  day  of  October,  1892. 
On  the  27th  day  of  October,  1892,  the  at- 
torney for  the  plaintiff  filed  with  the  clerk 
of  the  superior  court  a  motion  asking  that 
said  caut,j  be  dlamlsaed,  on  the  ground 
that  the  appeal  taken  in  said  cause  was 
not  taken  within  the  time  prescribed  by 
statute,  wbicb  motion  was  overruled  by 
the  judge  of  said  superior  court. 

The  statute,  It  is  true,  prescribes  that 
the  papers  and  transcrlptof  the  case  in  the 
Justice's  court  shall  be  tiled  by  the  appel- 
lant in  the  superior  court  within  10  days 
after  the  judgment  was  rendered;  but  In 
this  case,  the  notice  of  appeal  having  been 
given,  and  a  bond  filed  within  the  time 
prescribed  by  law,  and  the  defendant  not 
moving  to  dismiss  the  case  on  the  ground 
of  the  absence  of  the  transcript  until  after 
the  transcript  bad  been  filed  in  the  court, 
and  there  being  no  showing  to  the  con- 
trary, this  court  will  presume  that  good 
cause  was  shown  to  the  superiorcourt  for 
failure  to  tile  the  transcript,  or,  at  least, 
that  the  court  did  not  abuse  Its  discretion 
in  refusing  to  dismiss  the  appeal,  and  will 
therefore  refuse  to  Interfere  with  the  dis- 
cretion of  the  court  in  denying  the  motion 
to  dismiss.  The  application  tor  an  alter- 
native writ  of  prohibition  will  he  denied. 

ANDERS.  C.  J., and  SCOTT,  HOYT,  and 
STILES,  J  J-,  concur. 
v^2P.no.l— 7 


(6  Wash.  425) 

STATE    ex    reL   BATTERSBY    et    al.  v. 
BOARD  OP  TIDE-LAND  APPRAISERS 
OF  WHATCOM  COUNTY  et  aU 
(Supreme  Court  of  Washington.  Dec.  23, 1892.) 
Donation  Lands — .Patent— Description. 
Where  a  donation  claimant,  who  is  en- 
titled to  160  acres  of  land,  procures  a  survey 
which  covers  that  amount,  and  the  lines  run 
are  such  as  he  has  a  right  to  have  established, 
a  statement  in  the  patent,  by  the  government 
officers,  that  the  land  so  surveyed  is  a  part  of 
a  certain  section,  will  not  deprive  the  claimant 
of  that  part  of  the  land  outside  of  the  exterior 
boundaries  of  such  section,  as  the  patent  must 
be  construed  as  covering  the  laud  contained 
within  the  calls  thereof,  regardless  of  section 
lines. 

Application  for  an  alternative  writ  of 
mandamus  by  P.  S.  Battersby  and  R.  W. 
Battersby  against  F.  N.  Barney  and  oth- 
ers, as  constituting  the  board  of  tide-land 
appraisers  of  Whatcom  county.  Writ 
denied. 

In  1S52,  Russell  V.  Pea  body  entered  upon 
a  tract  of  land  bordering  on  the  waters 
of  Bellingham  bay,  under  the  provisions 
of  the  act  of  congress  commonly  called  the 
"Donation  Law."  At  that  time  the  gov- 
ernment had  not  surveyed  any  portion  of 
Whatcom  county,  and  did  not  until  Octo- 
ber, 1858,  when  the  surveyor  general  sur- 
veyed the  townships,  and  established  the 
section  lines  where  this  donation  entry 
bad  been  made,  and  returned  the  survey 
into  the  general  land  office.  In  1N61  a  sur- 
vey was  made  of  the  entry  of  Pea  body,  and 
was  returned  into  the  general  land  office, 
and  in  1873  the  govern  men  t  Issued  its  pu  tent 
confirming  the  entry.  This  patent  was 
defective,  in  that  the  calls  in  the  patent 
did  not  close  the  survey ;  and  in  1*8U  the 
patent  was  reissued,  correcting  the  defect. 
The  land  from  which  the  last  survey  was 
made  borders  on  the  shores  of  Belling- 
ham bay,  at  the  mouth  of  what  id  known 
as  "Whatcom  Creek,"  and  embraces  some 
10  acres  of  land,  which  has  always  been 
subject  to  the  ebb  and  flow  of  the  tide.  The 
survey  set  out  in  the  patent  includes  this 
area.  In  1889  the  relators  erected  valua- 
ble improvements  on  a  portion  of  this  10 
acres,  and  have  since  used  them  for  busi- 
ness purposes,  paying  ground  rent  to  the 
grautees  of  the  heirs  of  Peabody.  The 
heirs  and  grantees  of  Peabody,  he  being 
deceased,  made  a  claim  of  ownership  of 
this  land,  and  defendants,  in  making  their 
plat  of  the  tide  lands  in  front  of  the  city, 
tied  their  map  to  the  course  and  distance 
line  called  for  in  the  patent,  leaving  this 
area  of  10  acres  unplatted.  After  the 
passage  and  approval  of  the  tide-land 
act  and  the  establishment  of  the  board  of 
tide-land  appraisers,  the  relators  applied 
to  defendants  to  have  the  areas  covered 
by  their  improvements  appraised,  and 
they  refused. 

Bruce  &  Brown,  for  appellants.  Cole  & 
Romaiue,  Black  &  Learning,  and  Stratton, 
Lewis  &  Gllman,  for  respondents. 

HOYT,  J.  It  is  conceded  by  appellants 
that,  if  the  calls  in  the  patent  of  the  do- 
nation claim  are  to  prevail,  this  case  comes 
within  the  case  of  Scurry  v.  Jones,  (  Wash. 
St.)  80  Pac.  Rep.  726,  and  that,  under  the 

1  For  opinion  on  rehearing,  see  32  Pac  Rep.  775. 
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rules  established  by  the  decision  in  that 
case,  the  decision  of  the  court  below  mast 
be  affirmed.  It  is  contended  on  their  be- 
half, however,  that  the  calls  in  this  patent 
cannot  prevail;  that  it  must  be  held  that 
they  are  controlled  by  the  reference  in  said 
patent  to  the  sections  of  which  said  do- 
nation claim  forms  a  part;  that  the  gov- 
ernment survey  of  such  sections,  and  the 
plat  thereof,  must  be  considered  as  hav- 
ing been  imported  into  the  description 
contained  in  the  patent;  and  that,  since 
by  said  patent  it  is  stated  that  said  do- 
nation claim  is  a  part  of  the  sections 
above  referred  to,  the  calls  of  the  patent 
must  be  confined  within  the  limits  of  such 
sections;  and  that  the  lines  which  would, 
if  run  in  accordance  with  the  calls  of  the 
patent,  extend  beyond  the  exterior  lines 
of  said  sections,  must  be  by  such  reference 
stopped  at.  such  exterior  linen.  On  the 
other  hand.it  is  contended  by  respondents 
that  the  calls  of  the  patent  are  not  at 
all  controlled  by  the  reference  therein  to 
said  sections. 

The  general  rule  that  reference  to  a  plat 
or  map  in  a  deed  of  conveyance  makes  it 
a  part  thereof  is  well  settled.  It  is  also 
well  settled  that,  when  It  becomes  thus 
incorporated  into  the  deed,  all  of  the  lines 
thereof  have  the  same  effect  as  monuments 
in  controlling  the  courses  and  distances 
therein  set  out;  and,  if  the  question  we  are 
now  considering  comes  within  this  rule, 
the  contention  of  the  appellants  must  pre- 
vail. As  we  look  a  t  the  description  in  this 
patent,  however,  it  seems  to  us  to  be 
clearly  distinguishable  from  those  to  which 
said  general  rule  applies.  It  is  true  that 
it  is  stated  therein  that  the  claim  is  a  part 
of  certain  sections;  but  when  we  look  at 
the  nature  of  the  claim,  and  of  the  meth- 
ods by  which  the  calls  of  the  patent  have 
been  determined,  it  seems  to  us  that  such 
bhre  reference  can  have  no  such  force  as 
to  make  the  lines  of  said  sections  control 
the  description,  when  the  same  conflict 
with  the  courses  and  distances  set  out  in 
such  patent.  The  lines  of  a  section  are 
determined  from  a  survey  thereof  made 
and  approved  by  the  proper  authority. 
The  lines  of  these  donation  claims  are  also 
established  by  a  survey  approved  by  the 
same  authority.  To  hold  that  the  lines 
thus  approved,  for  the  special  purpose  of 
establishing  the  courses  and  distances  to 
be  set  out  in  the  patent,  should  be  con- 
trolled by  those  established  bylikeauthor- 
ity  for  the  more  general  purpose  of  show- 
ing the  boundaries  of  sections,  would  be 
contrary  to  well-settled  rules  of  construc- 
tion. The  donation  claimant  was  enti- 
tled to  have  the  exterior  boundary  lines  of 
his  patent  run  to  suit  himself,  without 
any  reference  whatever  to  section  lines; 
and,  when  the  exterior  boundaries  of  such 
claim  had  been  so  run  and  approved  by 
the  proper  authority,  the  fact  that  a  ref- 
erence to  certain  sections  is  made  in  the 
patent  cannot  control  the  coursesand  dis- 
tances thus  established  for  the  express 
purpose  of  furnishing  a  proper  description 
to  be  set  forth  In  the  patent.  In  the  case 
at  bar  the  donation  claimant  wasentitled 
to  160  acres  of  land.  He  procured  a  sur- 
vey which  covered  that  amount.  The 
lines  run  were  such  as  he  had  a  right  to 


have  established,  and  it  cannot  be  held 
that  by  the  statement  in  the  patent,  by 
the  officers  of  the  government,  that  the 
land  so  described  was  a  part  of  any  sec- 
tion, he  could  be  deprived  of  such  a  part 
of  the  land  thus  described  as  was  outside 
of  the  exterior  boundaries  of  such  section. 
In  our  opinion,  the  patent  must  be  con- 
strued as  covering  that  part  contained 
within  the  calls  thereof  outside  of  the  sec- 
tion lines,  as  well  as  the  part  within  such 
sections.  Several  other  questions  were 
raised  by  the  respondents  as  reasons  why 
the  decision  of  the  lower  court  should  be 
affirmed,  but  the  conclusion  to  which  we 
have  arrived  as  to  this  vital  one  renders  it 
unnecessary  for  us  to  decide  them.  The 
judgment  of  the  lower  court  must  be  af- 
firmed. 

ANDERS,  C.  J.,  and  DCNBAR,  STILES, 
and  SCOTT,  J  J.,  concur. 

(5  Wash.  442) 
BOWEN  v.  HUGHES  et  al. 
(Supreme  Court  of  Washington.  Dec.  30, 1892.) 
Resulting  Trust  —  Settlement  of  Decedent's 
Estate— Settixg  Aside  Deed  —  Undue  Dtflu- 
ence. 

1.  Where  an  administratrix  buys  land  for 
herself  on  her  own  credit,  a  trust  does  not  re- 
sult in  favor  of  the  estate  by  virtue  of  the  sub- 
sequent Inadvertent  application  of  some  of  the 
funds  of  the  estate  in  part  payment  of  the 
price,  but  such  a  trust  can  result,  if  at  all,  only 
at  the  time  the  title  vests. 

2.  The  settlement  of  an  estate  will  not  be 
disturbed  20  years  later,  at  the  instance  of  a 
minor  heir,  claiming  fraud  and  mismanage- 
ment, where  it  appears  that  the  minor  had 
been  represented  by  guardians,  who,  although 
without  any  present  recollection,  had  examined 
the  accounts  as  they  were  then  filed,  and  had 
consented  to  the  settlement. 

3.  On  a  question  of  the  undue  influence 
of  a  mother  over  a  daughter,  in  procuring  the 
daughter  to  sell  and  convey  certain  land  with- 
out consideration,  it  appeared  that  at  the  time 
the  daughter  agreed  to  sell  she  was  of  full  age 
and  living  away  from  the  mother,  that  the 
mother  had  no  control  over  her,  and  that  the 
affection  between  them  was  not  very  strong. 
The  sale  was  not  effected  until  nearly  two  years 
after  the  agreement  to  sell.  The  mother  testified 
that  the  consideration  for  the  deed  was  $800 
furnished  the  daughter  while  away  at  school. 
The  consideration  expressed  in  the  deed  was 
$500,  which  was  about  the  value  of  the  land. 
Five  months  after  the  execution  of  the  deed 
the  daughter  married.  No  demand  was  made 
on  the  mother  for  several  years,  and  until  the 
land  had  become  greatly  enhanced  in  value. 
Held  not  to  establish  undue  influence. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Louisa  V.  Bowen  against 
Mary  L.  Hughes,  late  administratrix  of 
the  estate  of  John  Foss,  deceased,  and 
Robert  Hughes,  her  husband,  to  cancel  a 
deed  given  by  plaintiff  to  defendant,  and 
for  ah  accounting.  Judgment  for  plain  tiff. 
Defendants  appeal.  Reversed. 

Fishbauk,  Harden  &  McLean,  for  appel- 
lants. 

The  administratrix,  by  Inadvertently 
using  certain  funds  of  the  estate  in  pay- 
ment of  land  previously  bought  and  con- 
veyed, did  not  become  a  trustee  holding 
the  laud  in  favor  of  the  estate;  but  such  a 
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trust  can  result,  If  at  all,  only  at  the  time 
the  title  vests.  French  v.  Sheplor,  S3  Ind. 
266:  Buck  v.  Swazey,  P5  Me.  41;  Olcott  v. 
By  num.  17  Wall.  44;  White  r.  Carpenter, 
2  Paige,  238;  Jackson  v.  Moore,  6  Cow.  726  ; 
Buck  v.  Pike,  11  Me.  25;  Conner  v.  Lewis, 
18  Me.  274;  Bogers  v.  Murray, H  Paige, 398; 
Plnnock  v.  Clough,  16  Vt.  506. 

Bonald  &  Piles,  for  respondent. 

The  deed  from  plaintiff  to  defendant 
was  procured  by  the  persuasions,  fraudu- 
lent representations,  promises,  etc.,  of  the 
defendant.  There  was  no  consideration 
whatever  therefor.  The  burden  of  proof 
was  upon  defendant  to  show  tnat  the 
transaction  was  righteous,— untainted 
with  fraud  or  undue  influence.  This  she 
absolutely  failed  to  show.  Pom.  Eq.  Jur. 
§§  951.  955-958,  961.  962,  and  notes;  Ash  ton 
v.  Thompson,  (Minn.)  18  N.  W.  Bep.  918; 
Noble's  Adm'r  v.  Moses,  (Ala.)  1  South. 
Bep.  217;  Slocum  v.  Marshall,  2  Wash.  C. 
C.  397;  Dunn  v.  Dunn,  (N.  J.  Err.  &  App.) 
7  Atl.  Bep.  842;  Davis  v.  Dean,  (Wis.)  26 
N.  W.  Bep.  737;  Smith  v.  Smith,  (Wis.)  19 
N.  W.  Bep.  47;  Crawford  v.  Hoeft,  (Mich.) 
24  N.  W.  Bep.  645;  Sprague  v.  Hall, 
(Iowa,)  17  N.  W.  Bep. 743;  Munson  v.  Car- 
ter.  (Neb.)  27  N.  W.  Bep.  208;  Carter  v. 
Tlce,  (111.  Sup.)  11  N.  E.  Bep.  529;  Waller 
v.  Armlstead,  2  Leigh,  11;  Bayliss  v.  Wil- 
liams, 6  Cold.  440;  Turner  v.  Turner,  44 
Mo.  535;  Greer  v.  Greers,  9  G rat.  330;  Sut- 
tles  v.  Hay,  6  Ired.  Eq.  124;  Fuller  v.  Ful- 
ler, 40  Ala.  301 ;  Miilican  v.  Millican,  24  Tex. 
426;  Muzzy  v.  Tompkinson,  2  Wash.  St. 
616,  27  Pac.  Bep.  456,  28  Pac.  Bep.  652. 

DUNBAR,  J.  The  motion  to  strike  the 
statement  of  facts  and  dismiss  the  appeal 
In  thia  case  must  be  overruled.  It  would 
be  inequitable,  in  our  opinion,  and  not  in 
harmony  with  the  spirit  of  the  law,  to 
compel  a  party  desiring  to  appeal  to  pre- 
pare his  statement  of  facts  before  he  bad 
access  to  the  Judgment  from  which  he  de- 
sired to  appeal.  The  mere  oral  announce- 
ment by  the  judge  of  his  decision  in  the 
easels  not,  or  at  least  might  not  be,  a 
sufficient  basis  upon  which  to  prepare  a 
statement  of  facts;  and  appellant  would 
have  no  right  of  access  to  the  written 
Judgment  until  It  was  filed  in  the  case. 
The  other  grounds  of  the  motion,  we 
think,  are  without  substantial  merit. 

After  a  careful  examination  of  all  the 
testimony  in  this  casa,  we  have  concluded 
that  it  must  be  reversed  on  the  merits,  nnd 
have,  therefore,  not  fonnd  it  necessary  to 
pass  npon  the  many  technical  questions  of 
law  raised  by  the  appellant,  as  to  the  mis- 
joinder of  causes  of  action,  the  right  of 
heirship  of  respondent,  errors  in  rejection 
of  testimony,  etc. 

This  Is  an  action  between  mother  and 
daughter.  The  record  shows  that  one 
John  Foss  died  intestate  July  26, 1872,  in 
Snohomish  county.  Wash.,  leaving  real 
and  personal  property  in  said  county  sub- 
ject to  administration.  Hu  left,  as  heirs 
to  his  estate,  his  widow,  who  is  the  appel- 
lant in  this  action,  and  a  stepdaughter, 
who  is  the  respondent,  and  who,  by  rea- 
son of  a  special  act  of  the  legislature,  was 
treated  by  the  probate  court  as  an  heir, 
and  whom,  as  we  have  above  indicated, 


we  will  consider  a  legal  heir,  for  the  pur- 
poses of  this  decision.  The  mother  was 
appointed  administratrix  of  the  estate, 
and  conducted  the  settlement  of  the  same. 
In  October,  1878,  as  such  administratrix, 
she  filed  her  final  account  in  the  probate 
court,  which  was  approved,  and  a  distri- 
bution of  the  estate  made  between  her 
and  her  daughter,  and  an  order  of  final 
settlement  made,  wherein  certain  lands 
were  set  apart  to  the  daughter,  and  cer- 
tain to  the  mother.  The  daughter,  at  the 
time  of  such  distribution,  was  a  child 
about  nine  years  old.  There  seems  to  be 
no  serious  question  as  to  the  fa  rness  of 
the  distribution  of  the  real  estate;  but  it 
is  claimed  by  the  daughter  that  her 
mother  not  only  mismanaged  the  estate, 
but,  for  the  purpose  of  defrauding  her,  she 
dishonestly  and  fraudulently  made  false 
returns  to  the  probate  court  of  her  pro- 
ceedings as  administratrix,  and  that  she 
failed  to  account  to  the  probate  court  for 
all  the  property  of  the  estate,  and  that  she 
presented  false  bills  against  said  estate, 
and  was  allowed  the  same;  and  she  is 
now  called  upon  to  account  to  the  re- 
spondent for  the  property  which  she  re- 
ceived as  administratrix  of  said  estate.  It 
Is  also  alleged  that  certain  town  lots  in 
the  city  of  Snohomish,  which  were  deeded 
to  tho  appellant,  were  purchased  with  the 
funds  of  said  estate,  and  that  they  should 
be  declared  to  be  held  in  trust  for  said  es- 
tate, and  that  the  appellant  should  now 
account  to  respondent  for  her  share  of  the 
sa  me. 

On  thia  last  proposition,  if  it  were  con- 
ceded that  property  of  an  estate  which 
has  not  been  administered  upon  could  be 
reached  by  an  heir  in  this  manner,  it  seems 
to  us  that  in  a  transaction  of  this  kind 
there  can  be  no  elemeut  of  resulting  trust. 
It  is  true  that  $50  of  the  amouut  which 
was  paid  as  the  purchase  price  of  the  lots 
were  included  In  the  bill  which  was  after- 
wards presented  by  the  administratrix 
to  the  probate  court,  and  allowed  in  her 
settlement;  but  it  seems  from  the  evidence 
that  it  was  simply  a  mistake  and  nu  over- 
sight on  the  part  both  of  the  administra- 
trix and  of  the  court.  Even  if  it  were  con- 
ceded that  the  estate  of  a  dead  person 
could  in  any  manner  authorize  any  one  to 
invest  its  funds  in  land,  there  is  no  testi- 
mony tending  to  show  that  any  such  au- 
thorization was  ever  made  by  the  court, 
or  by  any  one  interested  in  the  estate,  or 
that  there  was  any  understanding  what- 
ever between  the  administratrix  and  any 
one  else  that  these  lots  were  to  be  pur- 
chased, or  that  they  were  purchased,  for 
the  benefit  of  the  estate.  Ferguson,  the 
grantor,  who  was  introduced  by  the  re- 
spondent, simply  testified  that  Foss,  be- 
fore bis  death,  misbt  or  might  not  have 
talked  with  him  about  buying  them. 
This  testimony  amounted  to  absolutely 
nothing, and  would  not  haveamounted  to 
anything  if  It  bad  established  the  fact  that 
Foss  had  talked  of  buying  the  lots  before 
be  died.  The  contract  for  the  purchase 
of  these  lots  was  made  between  Fergu- 
son and  Mrs.  Foss  on  December  12, 1872, 
more  than  four  months  after  the  death  of 
Foss;  and  the  title  was  conveyed  to  Mrs, 
Foes,  in  her  individual  name,  by  warranty 
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deed  from  Ferguson,  on  December  17,  1872. 
The  testimony  shows  that  Ferguson 
looked  to  Mrs.  Fobs,  and  not  to  the 
estate,  for  bit)  pay.  There  is  nothing  In 
the  testimony  to  show  that  she  did  not 
buy  these  lots  as  any  one  else  would  bny 
property,— for  her  own  use.  The  funds  of 
the  estate  were  not  used  in  the  purchase 
of  them,  for  the  lots  were  purchased  on 
December  17.  1872,  and  Mrs.  Fobs  was 
charged  with  the  purchase  price,  the  same 
as  she  was  with  all  other  items  in  her  ac- 
count, and  the  estate  was  not  charged 
with  any  portion  thereof  until  the  follow- 
ing March ;  and  it  certainly  cannot  be  con- 
tended that  the  trust  results  after  the 
title  vests.  If  it  results  at  all,  it  results 
at  the  time  the  title  vests,  and  must  be 
declared,  because  at  the  time  of  the  vest- 
ing of  the  title  the  cestui  que  trust  had  an 
equitable  interest  lu  the  land  purchased, 
and  no  subsequent  misappropriation  of 
the  trust  funds  can  create  a  trust  in  the 
lands  so  purchased.  To  create  this  trust 
It  must  be  shown  that  the  money  of  the 
real,  and  not  the  nominal,  owner  formed 
at  the  time  the  consideration  for  the  par- 
chase,  and  became  converted  into  the  land. 
This  is  the  doctrine  announced  in  Bots- 
rord  v.  Burr,  2  Johns.  Ch.  405.  In  this 
case  Chancellor  Kent  says:  "The  trust 
must  have  been  coeval  with  the  deeds,  or 
it  cannot  exist  at  all."  Thecaseof  Merfcet 
v.  Smith,  (Kau.)  5  Pac.  Rep.  394,  cited  by 
respondent,  is  not  applicable  to  this  case. 
There  the  funds  of  the  estate  were  admit- 
ted to  have  been  used  in  the  purchase  of 
the  property.  The  only  principle  upon 
which  resulting  trusts  are,  or  can  be,  de- 
clared, is  that  the  estate  belongs  to  the 
party  who  advances  the  money  to  pay 
for  it.  If  he  advances  all  the  money,  all 
the  estate  will  be  held  in  trust  for  him ;  if 
a  portion  of  the  purchase  price,  the  trust 
will  be  declared  in  proportion.  But  no 
subsequent  appropriation  or  advance  of 
money  to  the  purchaser,  after  the  pur- 
chase is  completed,  will  alter  the  case.  It 
might  be  the  ground  of  some  new  agree- 
ment, but  it  would  not  attach,  by  rela- 
tion, a  trust  to  the  original  purchase;  for 
the  trust  arises  out  of  the  circumstances 
of  the  former  advancement.  Thecaseof 
French  v.  Sheplor,  83  Ind.  266,  is  a  case 
parallel  with  the  one  at  bar.  There  it  was 
held  that  where  a  guardian  purchased 
land  for  himself,  upon  his  own  credit,  and 
took  a  conveyance,  but  afterwards,  In 
violation  of  his  duty,  used  the  money  of 
his  ward  in  payment  of  the  purchase  mon- 
ey, no  trust  in  the  land  resulted  or  arose 
in  favor  of  the  ward.  This  Is  a  well-con- 
sidered "case,  and  the  court  says:  "We 
have  been  unable  to  find  an  adjudged  case 
which  holds  that  the  application  of  trust 
funds  by  the  trustee  to  the  payment  of 
purchase  money  due  on  land  previously 
sold  and  conveyed  to  him  upon  his  own 
credit  creates  a  trust  in  the  land  in  favor 
of  the  cestui  que  trust. "  Here  all  the  tes- 
timony there  is  on  the  subject  is  the  testi- 
mony of  Mrs.  Foss;  and  she  testifies  that 
she  bought  the  lots  for  her  own  use.  and 
on  her  own  credit,  and  that  she  did  not 
know  nntil  after  the  commencement  of 
this  action  that  she  had  been  credited  in 
her  account  as  administratrix  for  any 


portion  of  the  purchase  price.  "The  trust 
results  from  the  original  transaction  at 
the  time  it  takes  place,  and  at  no  other 
time;  audit  is  founded  on  the  actual  pay- 
meat  of  money,  and  on  no  other  ground. 
It  cannot  be  mingled  or  confounded  with 
an}*  subsequent  dealings  whatever."  Leh- 
man v.  Lewis,  62  Ala.  129.  The  author- 
ities in  this  court  and  elsewhere  certainly 
leave  no  room  for  doubt  that  the  "  result- 
ing trust  springs  from  the  original  trans- 
action, and  that  it  is  Impossible  to  raise 
it  so  as  to  divest  the  legal  estate  by  the 
application  of  the  funds  of  a  third  per- 
son, whether  he  is  a  principal  or  a  cestui 
que  trust,  to  satisfy  the  unpaid  purchase 
money."  Coles  v.  Allen,  64  Ala.  98.  The 
same  principle  is  announced  In  Jackson  v. 
Moore,  6  Cow.  706;  Buck  v.Swazey,  35  Me. 
41;  Olcott  v.  Bynum,  17  Wall.  44;  and 
other  cases  cited  by  appellant. 

So  far  as  the  other  question  raised  In 
this  branch  of  the  case  is  concerned,  we  do 
not  think  that  the  showing  made  will 
Justify  us  in  disturbing  the  settlement  ad- 
judged and  decreed  by  the  probate  court 
nearly  20  years  ago.  The  records  of  the 
probate  court  show  that  the  minor  heir 
was  represented  both  upon  the  allowance 
and  settlement  of  the  first  account,  and 
the  final  settlement  and  partition  of  the 
estate,  by  a  guardian  ad  litem,— a  different 
guardian  ad  litem  being  appointed  in  each 
instance;  and,  notwithstanding  the  fact 
that  they  now  testify  that  they  have  no 
recollection  of  the  circumstances,  they 
both  certified  then  that  they  had  exam- 
ined the  petitions  and  accounts  filed  in  the 
proceedings  on  behalf  of  the  said  minor, 
and  consented  to  the  allowance  and  dis- 
tribution prayed  for.  But,  considering 
the  Infirmities  of  memory,  we  prefer  to  be- 
lieve their  solemn  avowals  made  at  the 
time,  rather  than  to  rely  on  their  memo- 
ries after  the  expiration  of  19  years,  con- 
cerning matters  which  have  not  during 
all  that  time  been  called  to  their  atten- 
tion, and  of  which,  at  best,  after  this  long 
lapse  of  time,  they  could  hare  but  an  in- 
distinct recollection.  The  only  theory 
upon  which  the  contention  of  the  respond- 
ent can  be  sustained,  in  this  particular, 
is  that  there  was  a  collusion  between  the 
appellant,  her  attorney,  and  the  court,  to 
defraud  the  child,  and  that  the  final  set- 
tlement of  the  administratrix  was  the  re- 
sult of  such  collusion.  So  that,  without 
deciding  the  question  whether  or  not  the 
decree  of  the  probate  court  could  be  an- 
nulled and  set  aside  In  a  proceeding  like 
this,  we  think  the  evidence  in  this  case 
fails  to  show  a  state  of  facts  which  would 
justify  the  court  in  reaching  the  conclu- 
sion that  such  a  decree  should  be  now  dis- 
turbed. 

It  is  also  claimed  in  this  case  that  appel- 
lant exercised  undue  Influence  over  re- 
spondent in  procuring  from  ber  a  deed  to 
the  100  acres  conveyed  by  the  daughter  to 
the  mother,  that  there  was  no  considera- 
tion for  said  deed,  and  that  said  deed 
should  therefore  be  declared  null  and  void. 
It  seems  to  us,  from  all  the  testimouy, 
that  there  is  no  question  of  fiduciary  rela- 
tion in  this  case,  and  none  of  the  cases 
cited  containing  that  element  are  in  point. 
Even  at  the  time  the  daughter  agreed  to 
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sell  the  land  to  her  mother,  she  was  past 
the  age  of  18  yoars,  which  under  our  law 
is  the  age  of  majority;  she  having  been 
born  October  7, 1864,  and  the  date  of  her 
letter  to  her  mother,  in  which  she  refers 
to  her  agreement  to  sell,  being  October  15, 
1882.  It  will  be  observed,  too.  that  this 
conclusion  to  sell  was  arrived  at  not  when 
she  was  living  with  her  mother,  or  under 
her  control,  but  when  she  was  living  iu 
Seattle,  away  from  her  mother.  And  It  Is 
impossible  to  read  the  testimony  In  this 
case— especially  the  testimony  of  the 
daughter — without  coming  to  the  conclu- 
sion that  she  was  a  young  lady  of  an  ex- 
ceedingly independent  cast  of  mind ;  that 
she  was  self-assertive,  inclined  to  follow 
her  own  inclinations,  perfectly  competent 
to  protect  her  own  interests,  and  the  last 
person  to  be  controlled  against  her  will, 
even  at  the  time  she  agreed  to  sell.  But  it 
must  be  borne  in  mind  that  this  sale  was 
not  made  until  nearly  2  years  after 
this,  viz.  July  SO,  1884,  when  the  daughter 
was  nearly  20  years  old.  This  one  fact 
tends  to  show  that  the  mother  was  not 
coercing  the  daughter,  or  she  would  have 
secured  the  execution  of  the  deed  when 
she  first  agreed  to  sell,  and  not  have 
waited  for  nearly  two  years,  durlug 
which  time  her  authority  and  influence 
would  naturally  be  waning.  It  may  be 
said  that  the  action  of  the  appellant  was 
not  very  motherly,  and  that  she  was 
grasping  and  selfish.  The  daughter,  at 
least,  seems  to  have  entertained  this  Idea, 
and  to  have  resented  It;  but  that  fact  was 
a  fact  which  tended  to  break  down  the 
confidential  relations  which  ordinarily  ex- 
ist between  mother  and  daughter. — rela- 
tions which  would  render  possible  the  sub- 
jection of  the  will  of  the  daughter  to  that 
of  the  mother.  It  appears  from  the  testi- 
mony that  the  mother  never  resorted  to 
corporal  punishment  to  enforce  obedi- 
ence; and  the  daughter  testifies  that  she 
did  not,  and  further,  with  a  manifestation 
of  great  self-reliance,  testifies  that  Bhe 
could  not,  but  intimates  that  her  mother 
would  have  liked  to  have  done  so.  She 
further  testifies  that  her  mother  could  not 
have  compelled  her  to  teach  a  school 
which  she  did  tench.  She  is  frank  enough 
to  testify  that  there  was  no  great  amount 
of  affection  between  theui.  She  went  and 
came  when  she  pleased,  and  engaged  in 
any  business  that  stilted  her.  It  is  not 
cluimud  that  the  mother  possessed  any  oc- 
cult or  mesmeric  power  over  her  duugbter. 
So  that,  In  the  absence  of  fear  or  confi- 
dence or  of  affection,  it  is  difficult  to  see 
upon  what  the  claim  of  undue  influence  is 
based.  The  mother  testifies  that  the  con- 
sideration for  the  deed  was  the  money  fur- 
nished to  her  daughter  while  she  was  at 
Seattle  attending  school,  which  amouuted 
to  $800.  Some  reliance  is  placed  upon 
the  testimony  of  the  probate  judge  that 
the  settlement  of  the  administration  and 
the  partition  of  the  estate  were  allowed  on 
an  oral  agreement  of  the  administratrix 
that  she  would  maintain  and  educate  the 
minor  heir  at  her  own  expense.  The  testi- 
mony of  tbe  judge,  however,  flatly  con- 
tradicts bis  own  records,  which  show  con- 
clusively that  the  settlement  and  partition 
were  based  upon  the  report  and  recom- 


mendation of  the  appraisers  appointed  to 
make  an  appraisement  and  report  upon  the 
distribution  of  the  estate.  The  report  was 
a  long  and  itemized  document,  showing  the 
condition  of  the  estate,  the  account  of  the 
administratrix  in  detail,  and  exhibiting 
more  than  ordinary  care  in  its  prepara- 
tion. The  report  was  In  the  alternative, 
and  was  based  solely  upon  the  value  of 
the  property,  and  the  recommendation 
was  conditional.  They  recommended 
that,  in  case  a  certain  bill  presented  by  the 
administratrix  was  allowed  by  the  court, 
a  certain  specific  distribution  be  made, 
and  that  in  case  it  was  not  allowed  a  cer- 
tain other  and  different  distribution  be 
made;  and  distribution  and  settlement 
were  made  in  accordance  with  their 
recommendation,  and  without  any  other 
conditions  attaching.  But,  even  if  it  be 
true  that  the  administratrix  did  agree  to 
maintain  and  educate  the  minor  heir,  it 
could  only  be  construed  to  mean  such  edu- 
cation as  could  be  obtained  in  the  neigh- 
borhood where  the'  parties  lived,  or  at 
least  such  education  as  could  be  ob- 
tained in  the  common  schools  of  the  coun- 
ty, and  could  not  be  construed,  consider- 
ing the  means  of  these  people  at  the  time, 
and  their  station  in  life,  to  mean  that  the 
child  was  to  receive  a  collegiate  education. 
There  is  no  claim  here  that  the  child 
was  not  maintained,  at  the  expense  of  the 
mother, in  a  style  and  manner  which  com- 
ported with  her  station;  and  it  affirma- 
tively appears  that  she  had  the  full  ad- 
vantage of  tbe  common  schools  of  that 
county;  and  while  her  ambition  to  receive 
a  higher  education  was  commendable,  and 
her  desire  to  live  in  the  city,  and  to  dress 
more  elegantly  and  expensively,  was  per- 
haps pardonable,  yet  her  mother  was  un- 
der no  obligation,  under  the  alleged 
agreement,  to  maintain  her  in  this  ex- 
pensive position,  and  there  Is  no  doubt 
but  that  at  the  time  tbe  daughter  thor- 
oughly understood  this,  and  acted  upon  it. 
There  is  some  discrepancy  in  tbe  testi- 
mony of  mother  and  daughter  concerning 
the  expenses  incurred  by  tbe  daughter 
while  at  Seattle,  which  the  mother  paid. 
But  it  is  very  evident,  from  the  testi- 
mony of  the  daughter  alone,  that  the  ex- 
penses were  rather  heavy;  and  as  many 
years  have  elapsed  between  the  time  she 
lived  there,  and  the timeshe  testified  in  this 
action,  it  is  more  than  probable  that  many 
items  of  expense  have  been  forgotten.  In- 
deed, the  fa u Illness  of  her  memory  is  mani- 
fest; for  on  her  first  examination  she  tes- 
tified that  she  only  lived  in  Seattle  7 
months,  and  subsequently  that  she  was 
probably  mistaken,  and  that  she  was 
there  15  months.  Tbe  mother  testified 
positively  that  she  paid  out  for  her  at 
that  time  the  sum  of  $8041.  Theconsidera- 
tion  expressed  in  the  deed  was  $500;  and, 
without  reviewing  the  testimony  in  de- 
tail, we  are  satisfied  from  such  testimony, 
including  the  assessment  of  1884,  which 
was  two  years  after  the  contract  to  sell 
was  entered  into,  that  $500  was  about  tbe 
full  valuation  of  the  land.  The  daughter 
was  married  December  16,  1884, — less  than 
five  months  after  the  deed  was  executed ; 
and  no  demand  was  made  on  the  mother 
until  June,  1886.  after  the  value  of  the 
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land  bad  been  greatly  enhanced.  And  It 
appears  from  the  testimony  of  the  daugh- 
ter that  she  was  not  the  most  interested 

Sarty  in  bringing  the  action,  and  in  fact 
new  very  little  abont  the  facts  on  which 
many  of  the  allegations  were  based;  for 
she  frankly  testifies,  upon  cross-examina- 
tion, that  she  had  never  beard  of  nearly 
all  these  alleged  frauds  until  they  were 
called  to  her  attention  while  on  the  wit- 
ness stand.  It  seems  tolerably  plain  to  ns 
that  if  any  undue  influence  was  brought 
to  bear  upon  the  daughter,  to  control  her 
actions,  It  was  after,  rather  than  before, 
ber  marriage. 

It  is  of  little  profit  to  cite  authorities  In 
this  class  of  cases,  for  every  case  depends 
largely  upon  the  circumstances  surround- 
ing it.  There  can  be  very  little  contro- 
versy as  to  the  law  governing  contests 
of  this  kind.  The  controversy  is  over  the 
facts.  We  do  not  think  the  testimony  in 
this  case  shows  such  a  state  of  facts  as 
would  warrant  the  court  in  concluding 
that  this  deed  was  procured  by  fraud,  or 
by  the  exercise  of  undue  influence,  or  that 
there  was  want  of  consideration  for  its 
execution.  Under  all  the  circumstances 
of  the  case,  we  conclude  that  the  respond- 
ent has  failed  to  make  out  her  case,  in  ev- 
ery particular;  and  the  Judgment  will 
therefore  be  reversed,  and  the  cause  dis- 
missed, with  costs  to  the  appellant  in  the 
lower  court  and  In  this  court. 

ANDERS.  C.  J.,  and  SCOTT,  HOYT,  and 
STILES,  J  J.,  concur. 


(6  Wash.  462) 

SEATTLE  ft  M.  RT.  CO.  v.  CLAUSS  EN- 
SWEENEY  BREWING  CO. 
(Supreme  Court  of  Washington.  Jan.  4,  1893.) 
Sals— When  Title  Passes. 
Plaintiff  railroad  company  contracted 
with  W.  &  Co.  for  the  purchase  of  railroad 
ties,  to  be  delivered  on  its  right  of  way;  their 
acceptance  being  subject  to  the  inspection  of 
plaintiffs  inspector,  those  furnished  during  one 
month  to  be  paid  for  on  or  about  the  25th  of 
the  succeeding  month;  the  title  to  pass  on  their 
acceptance  by  plaintiff.  W.  &  Co.  contracted 
with  F.  for  a  portion  of  the  ties,  and  F.  sub- 
contracted with  O.  The  contract  with  F.  and 
the  subcontract  with  O.  provided  for  the  deliv- 
ery and  acceptance  of  the  ties,  and  payment 
therefor,  in  substantially  the  same  form  as  the 
contract  between  plaintiff  and  W.  &  Co.  Held, 
that  where  the  ties  were  delivered  by  O.,  on 
plaintiff's  right  of  way,  and  accepted  by  plain- 
tiff's inspector,  the  title  thereto  passed  to  plain- 
tiff, regardless  of  whether  O.  had  been  paid  for 
them. 

Appeal  from  superior  court,  King  coun- 
ty; Richard  Osborn,  Judge. 

Action  for  conversion  by  the  Seattle  & 
Montana  Railway  Company  against  the 
Claussen-Sweeney  Brewing  Company. 
Judgment  for  defendant.  Plaintiff  ap- 
peals. Reversed. 

Burke,  Shepard  &  Woods,  for  appellant. 
Stratton,  Lewis  &  Oilman,  for  respond- 
ent. 

HOYT,  J.  This  action  was  brought  to 
recover  the  value  of  certain  ties  alleged  to 
have  been  the  property  of  the  plaintiff, 


and  to  have  been  converted  to  its  own  use 
by  the  defendant.  The  ties  alleged  to 
have  been  so  converted,  for  the  purposes 
of  the  trial,  and  consideration  here,  were 
divided  into  two  lots,  as  to  one  of  which, 
numbering  about  1, 100,  the  defendant  ad- 
mitted the  taking,  but  denied  the  title  of 
the  plaintiff;  and  as  to  the  other, number- 
ing about  700,  no  question  was  raised  an 
to  the  title  of  the  plaintiff,  bat  the  taking 
was  denied  by  the  defendant.  As  to  the 
second  parcel,  and  the  questions  raised  In 
connection  therewith,  we  shall  say  noth- 
ing, as  our  conclusions  in  regard  to  the 
questions  presented  in  reference  to  the 
other  lot  will  require  a  retrial  of  the  case; 
and  upon  such  retrial  It  is  not  likely  that 
the  same  questions  will  present  them- 
selves, as  to  said  lot,  as  upon  the  trial  al- 
ready had,  and  anything  that  might  be 
now  said  In  regard  thereto,  for  that  rea- 
son, would  be  of  no  avail. 

Quite  a  number  of  errors  have  been  al- 
leged with  reference  to  the  questions  pre- 
sented to  the  court  relating  to  said  first- 
mentioned  lot,  some  of  which  we  think,  aa 
a  matter  of  purely  technical  law,  were 
clearly  well  taken;  but  as  it  seems  to  us 
that  the  case  was  submitted  to  the  Jury 
under  Instructions,  the  whole  scope  of 
which  was  sucn  as  to  mislead,  to  the  sub- 
stantial prejudice  of  the  plaintiff,  we  shall 
content  ourselves  with  a  general  consid- 
eration of  this  substantial  error,  as  the 
technical  errors  occurring  during  the  prog- 
ress of  the  trial  will  be  substantially  cov- 
ered by  such  consideration,  and  the  lower 
court,  upon  a  retrial  in  accordance  with 
this  opinion;  will  not  be  likely  to  fall  into 
the  technical  errors  which  appear  in  this 
record. 

It  appears  from  the  record  that  the 
plaintiff  bad  made  a  contract  with  Wool- 
ley  &  Co.  under  which  they  were  to  furnish 
to  such  plaintiff  a  large  number  of  ties, 
which  were  to  be  delivered  on  the  right  of 
way  of  the  plaintiff,  and  inspected  by  It, 
and  those  furnished  during  one  month  to 
be  paid  for  on  or  about  the  25  th  of  the  suc- 
ceeding month.  Under  such  contract  the 
intention  of  the  parties  seems  clear  that 
Immediately  upon  the  inspection  of  the 
ties,  and  the  acceptance  thereof  by  the 
plaintiff,  the  title  passed  to  It,  and  was 
not  in  any  sense  retained  by  said  Woolley 
&  Co.  until  payment  bad  been  made.  In 
other  words,  it  was  clearly  a  sale  of  the 
ties  upon  credit,  by  which  the  title 
passed, perhaps,  immediately  upon  the  de- 
livery upon  the  right  of  way  of  the  plain- 
tiff, and  before  inspection  and  acceptance 
by  it,  and  certainly  immediately  upon  such 
inspection  and  acceptance.  Woolley  &  Co. 
let  a  contract  to  one  Fostrom  for  the  fur- 
nishing of  a  portion  of  the  ties  under  said 
contract,  and  said  Fostrom  subcontract- 
ed for  the  delivery  of  6ucb  ties  with  one 
Osier.  The  contract  between  said  Wool- 
ley  &  Co. and  said  Fostrom,  and  salrt  Fos- 
trom and  said  Osier,  provided  for  the  de- 
livery of  the  ties,  and  for  the  payment 
therefor  in  substantially  the  same  form  as 
did  the  one  between  Woolley  &  Co.  and 
the  plaintiff;  and  from  the  uncontradicted 
testimony  as  to  the  course  of  dealing,  aa 
between  the  railroad  company  and  its  con- 
tractors and  those  having  contracts  un- 
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dersaid  principal  contractors,  It  clearly 
appears  that  the  parties  to  the  several 
contracts  contemplated  only  one  delivery; 
that  it  was  the  Intention  of  all  that,  when 
Osier  delivered  the  ties  upon  the  right  of 
way  of  the  plaintiff,  they  were  there  for 
the  purpose  of  being  inspected,  and,  if 
found  Jn  accordance  with  the  contract,  ac- 
cepted, by  It ;  and  that  such  inspection  and 
acceptance  were  to  be  operative,  not  only 
as  between  the  plaintiff  and  its  principal 
contractor,  but  also  as  between  the  sub- 
contractors and  their  respective  princi- 
pals. This  sufficiently  appears  from  an 
examination  of  the  terms  of  the  contract 
of  the  plaintiff  with  Woolley  &  Co.,  and 
that  of  the  contract  between  Osier  and 
Fostrom.  The  last-named  contract  did 
not  provide  that  the  inspection  and  ac- 
ceptance should  be  personal  by  Fostrom, 
but,  Instead  thereof,  that  such  inspection 
and  acceptance  should  be  by  the  regular 
tie  inspector  of  the  plaintiff;  and  the 
terms  of  payment  named  In  said  contract 
were  the  same  as  those  of  the  contract  be- 
tween the  plaintiff  and  Woolley  &  Co. 
But  If  there  was  any  douht  in  regard  to 
this  matter,  from  an  Inspection  of  the 
terms  of  the  contract,  this  doubt  was  ful- 
ly resolved  in  favor  of  the  contention  of 
the  plaintiff  by  the  undisputed  testimony 
as  to  the  course  of  dealing  as  between 
such  plaintiff  and  its  contractors  and  sub- 
contractors, hereinbefore  referred  to. 

Such  being  the  legal  effect  of  all  the  con- 
tracts, the  court  should  have  Instructed 
the  Jury  that  if,  In  pursuance  of  his  con- 
tract with  Fostrom,  Osier  had  made  a  de- 
livery of  the  ties  upon  the  right  of  way  of 
the  plaintiff,  as  required  by  said  contract, 
and  the  same  bad  been  inspected  and  ac- 
cepted by  the  plaintiff  as  a  delivery  by 
Woolley  &  Co.  under  their  contract,  the 
title  passed  to  the  plaintiff,  regardless  of 
the  question  as  to  whether  or  not  Osier 
himself  bad  any  knowledge  as  to  when 
the  ties  were  thus  Inspected  and  accepted, 
or  of  the  question  as  to  whether  or  not  he 
bad  or  ever  did  receive  nis  pay  therefor. 
As  we  view  the  instruction  of  the  court, 
it  not  only  did  not  thus  instruct  the  Jury, 
as  it  was  requested  to  do  by  the  plaintiff, 
but,  on  the  contrary,  instructed  them, 
substantially,  that  the  title  would  not 
pass  from  Osier  unless  he  was  directly  a 
party  to  the  inspection  and  acceptance  of 
the  ties  by  the  plaintiff.  This  goes  to  the 
substance  of  the  whole  controversy  as  to 
the  title  to  this  lot  of  ties;  and,  as  the  tes- 
timony was  practically  undisputed,  it 
would  perhaps  be  our  duty  to  direct  the 
entry  of  Judgment  in  favor  of  the  plaintiff 
lor  this  lot  of  ties,  without  a  retrial,  were 
it  not  for  the  fact  that  the  question  of 
value  does  not  seem  to  have  been  admit- 
ted, nor  exactly  established,  by  the  undis- 
puted proofs,  and  of  the  further  and  more 
controlling  fact,  that  such  a  disposition 
of  the  case  would  leave  it  undetermined  as 
to  the  other  lot  of  ties.  The  result  would 
be  that,  without  the  consent  of  the  par- 
ties, a  single  case  would  practically  be 
made  into  two,  as  to  one  of  which  the  en- 
try of  a  final  Judgment  would  be  directed, 
and  as  to  the  other  an  affirmance  or  a  re- 
trial. In  view  of  these  complications,  Jus- 
tice will  be  best  subserved  by  a  retrial  of 


the  whole  case  in. accordance  with  the  law 
herein  1  uid  down.  The  judgment  will  there- 
fore be  reversed,  and  a  new  trial  ordered. 

ANDERS,  C.  J.,  and  STILES,  DUNBAR, 
and  SCOTT,  JJ.,  concur. 


(6  Wash.  466) 

WOO  DAN  v.  SEATTLE  ELECTRIC  RAIL- 
WAY &  POWER  CO.i 
(Supreme  Court  of  Washington.  Jan.  6,  1803.) 
Street  Railroads— Negligence— Injury  to  Per- 
son Boarding  Movixg  Car— Signal  to  Stop. 
L  In  an  action  for  injuries  alleged  to  have 
been  caused  while  attempting  to  board  a  mov- 
ing street  car,  the  speed  of  which  had  been  re- 
duced in  response  to  plaintiff's  signal,  and  then, 
before  plaintiff  could  get  aboard,  suddenly  in- 
creased, it  is  not  proper  for  defendant,  the  gist 
of  the  action  not  being  an  injury  caused  by 
fault  of  plaintiff,  to  interrogate  witnesses  as 
to  whether  the  place  was  a  safe  one  to  board  m 
moving  car,  or  now  they  would  have  done  un- 
der the  circumstances  had  they  wanted  to 
board  the  car,  although  such  questions  are  not 
materially  prejudicial. 

2.  An  instruction  that,  if  plaintiff  attempt- 
ed to  get  upon  the  front  platform  while  the  car 
was  running  at  the  ordinary  speed,  which  was 
seven  or  eight  miles  an  hour,  he  was  guilty  of 
negligence,  was  not  prejudicial,  as  _p!aintiffs 
theory  was  that  the  car  was  not  running  at  or- 
dinary speed,  but  at  a  slower  speed,  at  which 
the  attempt  would  not  necessarily  have  been 
negligence. 

3.  A  street  railroad  is  not  liable  for  injury 
to  one  who  attempts  to  board  a  moving  car 
without  signaling  it  to  stop. 

Appeal  from  superior  court,  King  coun- 
ty; Richard  Osborn,  Judge. 

Action  by  Woo  Dan  against  the  Seattle 
Electric  Railway  &  Power  Company  for 
personal  injuries.  Judgment  for  defend- 
ant.  Plaintiff  appeals.  Affirmed. 

Finch,  Snook  &  Finch,  for  appellant. 
Julius  F.  Hale  and  Wiley,  Scott  &  Bost- 
wlck,  for  respondent. 

STILES,  J.  The  second  paragraph  of 
the  complaint  In  this  action  was  as  fol- 
lows: "That  said  plaintiff,  on  or  about 
the  6th  day  of  February,  1891,  sought,  so- 
licited, and  asked  for  passage  on  one  of 
the  cars  of  the  said  company  on  its  said 
road,  from  Freemont  to  Seattle ;  that  said 
plaintiff  sought,  solicited,  and  asked  for 
passage  of  said  company  on  said  car  by 
motloniug  and  signaling  to  the  'motor 
man  'operating  said  car;  that  at  the  time 
said  plaintiff  signaled  to  said  motor  man, 
as  aforesaid,  Raid  car  was  in  rapid  mo- 
tion, at  some  distance  from  said  plaintiff, 
and  approaching  said  plaintiff;  that  said 
motor  man  saw  said  plaintiff  standing 
near  said  track  signaling  said  motor  man 
to  stop  said  car;  and  that  said  motor 
man,  in  obedience  to  said  signal,  dimin- 
ished the  speed  of  said  car  to  a  rate  of 
speed  near  approaching  a  stop;  and  that, 
while  said  car  was  moving  at  the  rate  of 
speed  last  aforesaid,  said  plaintiff,  with 
due  care  and  caution,  undertook  to  board 
the  front  platform  of  said  car;  and  that 
while  said  plaintiff  was  in  the  act  of 
boarding  said  car,  as  aforesaid,  and  before 
said  plaintiff  bad  fully  landed  on  the  plat- 
form of  said  car,  said  motor  man  sudden* 

'Rehearing  denied. 
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ly,  and  without  warning  or  notice  to  said 
plaintiff,  and  negligently  and  carelessly, 
and  willfully  and  maliciously,  set  said  car 
into  fast  and  rapid  motion,  throwing 
and  causing  said  plaintiff  to  fall  beneath 
said  car,  with  his  lee  under  the  front  wheel 
thereof,  and  that  when  said  plaintiff  fell 
under  said  car,  with  his  leg  under  the 
wheel  of  said  car,  and  across  the  rail  of 
said  track,  as  aforesaid,  the  said  wheel  uf 
said  car  caught,  ran  over,  aud  mangled  the 
leg  of  said  plaintiff,  so  that,  by  reason  of 
said  Injury,  said  plaintiff,  of  necessity,  bad 
to  have  the  said  leg  amputated,  severed, 
and  cut  off  from  said  plaintiff's  body."  At 
the  trial  the  only  evidence  to  sustain  these 
allegations  was,  in  the  first  place,  the 
statement  of  the  plaintiff  and  several  oth- 
er persons,  some  of  whom  were  in  the  car, 
and  others  who  were  in  the  neighbor- 
hood,  that  plaintiff  stood  alongside  of  the 
railway  track  in  a  cut  made  through  a 
bank  of  earth  which  was  several  feet  high, 
until  the  car  approached  near  enough  for 
him  to  attempt  to  Jump  on.  The  bank 
was  high  enough  to  hide  the  plaintiff 
uutil  the  car  got  within  a  few  feet  of 
him,  and  rose  within  18  or  20  inches  of  the 
side  of  the  car.  The  cut  was  some  10  or 
15  feet  in  width.  The  usual  stopping 
places  of  cars  passing  upon  that  track 
were  to  the  right  and  left  of  the  cat,  which 
does  not  appear  to  have  been  at  any 
street  crossing.  The  car  approached  the 
plaintiff  upon  a  sharpcurve, around  which 
it  ran  with  somewhat  less  than  its  usual 
speed,  and  after  it  had  rounded  the  curve 
the  speed  was  increased,  for  the  purpose 
of  attaining  the  usual  speed  of  about  sev- 
en miles  an  hour.  The  plaintiff  alone  tes- 
tified to  the  fact  that  he  rained  his  hand 
as  a  signal  that  he  desired  the  car  to 
stop;  that  the  motor  man  saw  bis  signal; 
that  the  car,  at  the  time  it  reached  him, 
was  going  slowly ;  and  that,  at  about  the 
time  he  attempted  to  get  on,  its  speed 
was  suddenly  increased,  by  the  motor 
man  applying  the  full  force  of  the  electric 
current.  He  says  that  he  caught  hold  of 
the  front  rail  of  the  cur,  and  planted  his 
feet  upon  the  step.  Whether  he  got  bis 
feet  on  or  not,  the  fact  is  that  he  was  in 
some  way  thrown  off  the  car,  and  struck 
by  the  front  end  of  the  body  of  the  car, 
which  threw  him  against  the  bank  of 
earth,  whence  he  fell  to  the  ground,  and 
under  the  car  wheels. 

The  first  ground  of  error  alleged  Is  that 
thecourt  permitted  the  respondent  to  elic- 
it from  several  witnesses  answers  to 
questions  like  these:  "(1)  State  to  the 
jury  whether  this  place  where  the  China- 
man attempted  to  board  this  car  was  a 
safe  place.  In  your  opinion, — a  safe  place 
to  board  a  car  In  motion.  (2)  What 
would  you  say  as  to  the  manner  in  which 
a  person  should  act  if  they  wanted  to 
board  a  car  at  that  place,  to  gut  on  the 
front  platform?  (3)  Yon  may  state  to 
the  jury  whether,  at  the  time  this  China- 
man Jumped  to  get  aboard  the  car  at  that 
place,  It  was  a  safe  and  careful  tiling  for 
hlm  to  do."  Abstractly,  all  such  ques- 
tions must  be  regarded  as  immaterial  and 
irrelevant,  and  therefore  not  proper  to  be 
asked  or  answered.  The  gist  of  this  ac- 
tion was  not  a u  alleged  Injury  caused  by 


the  fault  of  the  plaintiff  while  attempting 
to  board  the  moving  car,  but  that,  while 
he  was' attempting  to  do  so,  the  motor 
man,  with  knowledge  of  his  attempt,  sud- 
denly forced  thecar  to  a  high  rate  of  speed, 
and  thereby  caused  the  plaintiff's  fall. 
It  was  not  necessary  to  ask  such  ques- 
tions either,  because  both  court  and  jury, 
at  this  time  in  legal  experience,  will  take 
notice  that  to  attempt  to  board  a  moving 
street  car,  especially  by  its  front  platform, 
is  dangerous  under  auy  circumstances; 
and  if  an  intending  passenger,  in  attempt- 
ing to  get  upon  a  moving  car,  is  injured 
simply  by  his  slipping  down,  he  has  no  one 
to  blame  hut  himself.  But  such  questions, 
iu  such  a  case,  could  not  be  materially 
prejudicial. 

The  next  objection  is  to  the  tenth  in- 
struction,—that  "if  the  Jury  believe  from 
the  evidence  that  the  plaintiff  attempted 
to  board  the  front  platform  of  the  car 
while  the  same  was  running  at  its  ordi- 
nary rate  of  speed,  then  the  plaintiff  was 
guilty  of  contributory  negligence,  and,  if 
you  so  find,  your  verdict  will  be  for  the 
defendant."  The  argument  which  appel- 
lant makes  in  support  of  his  objection  to 
this  instruction  is  defective,  for  the  reason 
that  It  admits  that  the  contention  of  the 
appellant  was  that  the  car  was  not  at  the 
time  of  bis  accident  running  at  its  ordi- 
nary rate  of  speed,  but  at  a  slower  rate,  at 
which  it  would  not  necessarily  have  been 
negligence  for  the  appellant  to  attempt  to 
get  upon  it.  It  1b  not  always  negligence 
per  se  for  a  person  in  good  physical  condi- 
tion, and  unincumbered,  to  attempt  to 
get  upon  a  moving  street  car.  Eppendorf 
v.  Railroad  Co.,  H0  N.  Y.  195;  Briggs  v. 
Railway  Co.,  148  Mass.  72,19  N.  E.  Rep.  19; 
Corlin  v.  Railway  Co.,  (Mass.)  27  N.  E.  Rep. 
1000 ;  M orison  v.  Railroad  Co.,  (Sup.)  8  N.  Y. 
Supp.  436.  Usually  the  question  of  negli- 
gence iu  getting  upon  a  moving  car  is  for 
the  jury,  rather  than  for  thecourt;  but  the 
case  of  the  plaintiff  was  not  injured  by  the 
court's  telling  the  jury  in  this  instance  that 
if  plaintiff  attempted  to  mount  the  car 
when  it  was  going  at  its  ordlnury  rate  of 
speed,  which  was  clearly  established  to  be 
seven  or  eight  miles  an  hour,  he  was  guilty 
of  contributory  negligence,  because  the 
whole  theory  of  appellant  was  that  the 
car  had  slowed  down,  in  response  to  his 
signal,  and  that,  when  he  was  about  to 
jump  ou,  the  rate  of  speed  was  suddenly 
increased  to  its  usual  rate.  If  the  rate 
was  not  reduced,  and  the  car  was  merely 
proceeding  at  Its  usual  speed,  no  negligence 
was  proved,  and  appellant's  injuries  must 
have  come  in  attempting  to  get  upon  a 
car  moving  so  rapidly.  As  we  said  be- 
fore, common  knowledge  teaches  that  to 
get  upon  any  moving  car  is  dangerous, 
and  to  mount  a  slowly  moving  car  is  not, 
per  se,  a  negligent  act ;  but  under  all  the 
circumstances,  as  shown  by  the  appellant 
himself  in  this  case,  the  court  was  fully 
Justified  in  telling  the  Jury  that  it  would 
have  been  negligence  for  appellant  to  at- 
tempt to  get  upon  a  car  when  running 
at  a  speed  of  seven  or  eight  miles  an  hour. 

The  twelfth  instruction  was  not  open  to 
objection.  The  portion  complained  of  in- 
formed the  jury  that  it  was  the  duty  of  a 
person  seeking  to  take  passage  on  a  street 
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car  to  make  such  signal  aa  would  attract 
the  attention  of  the  person  In  charge,  and 
that  if,  without  signaling,  be  attempted 
to  board  the  car  while  In  motion,  and  was 
tn  jo  red,  he  could  not  recover.  This  is  ob- 
viously true,  since,  under  such  a  state  of 
facts,  there  could  be  no  negligence  on  the 
part  of  the  person  In  charge. 

Several  requests  to  charge,  made  by  the 
appellant,  are  all  open  to  the  objection 
that  they  assume  facts  concerning  which 
there  was  no  testimony  in  the  case,  and 
are  apparently  directed  to  an  attempt  to 
get  the  court  to  say  to  the  Jury  that  cer- 
tain assumed  facts  would  constitute  neg- 
ligence on  the  part  of  the  motor  man. 
Such  Is  not  the  province  of  the  court  In 
charging  the  Jury,  at  least  unless  the  facts 
upon  which  the  charge  is  based  are  in  evi- 
dence, and  are  undisputed.  We  find  no 
error,  and  therefore  affirm  the  Judgment. 

ANDERS,  C.  J.,  and  DUNBAR  and 
HOYT,  JJ..  concur.  SCOTT,  J.,  concurs 
In  the  result. 


(6  Wash.  482) 

CITY  OF  SEATTLE  v.  DORAN.i 
SAME  v.  ANDERSON.  1 
(Supreme  Court  of  Washington.  Jan.  6,  1893.) 

FORBCXOSURB  OF  TAX  LlEW— NOTICB  OF  PUBLICA- 
TION—PkOOF  of  Citt  Ordinance— Validity. 

Lin  t  snit  by  a  city  to  foreclose  a  tax 
■en,  the  publication  of  the  notice  required  by 
City  Ordinance  No.  737,  f  5,  providing;  "that 
within  three  days  after  filing  the  roll  the  clerk 
shall  give  notice  by  publication  of  such  filing." 
aiay  be  shown  by  any  competent  proof,  where 
the  clerk  is  not  required  to  preserve  the  proof 
in  any  particular  way.  Wilson  v.  City  of 
Seattle,  27  Pac  Rep.  474,  2  Wash.  St.  648, 
modified. 

2.  The  city  clerk  was  accustomed  to  copy 
the  ordinances  into  the  ordinance  book,  where, 
from  time  to  time,  the  mayor  resigned  them. 
The  ordinance  directing  the  improvement  in 
question  had  been  duly  copied  into  the  ordi- 
nance book,  but  had  not  been  resigned,  and 
plaintiff,  to  prove  the  ordinance,  offered  the 
ordinance  book,  and  testimony  that  the  original 
ordinance  had  been  duly  approved  and  signed 
by  F.,  the  acting  mayor,  and  subsequently  de- 
stroyed by  fire.  Defendant  objected  to  the 
proof,  on  the  ground  that,  since  the  official  rec- 
ord—the ordinance  book— showed  that  the  ordi- 
nance had  no.t  been  signed,  parol  proof  that  it 
had  been  signed  was  inadmissible.  Held,  that 
the  testimony  is  admissible,  since  it  is  not  a 
contradiction  of  the  record,  but  is  offered  to 
supply  a  defect  therein. 

3.  The  charter  of  S.  provided  that,  if  the 
mayor  was  absent  or  unable  to  act,  his  duties 
should  be  performed  by  the  acting  mayor.  In 
the  absence  of  the  mayor,  F.  was  selected  to 
act  as  such.  It  was  not  clear  that  the  mayor 
was  absent  at  the  very  time  when  the  ordi- 
nance was  passed  and  signed.  Held,  that  the 
proof  is  sufficient  prima  facie  to  show  F.'s  au- 
thority to  approve  the  ordinance  as  acting 
mayor. 

4.  The  ordinance  was  passed  at  an  ad- 
journed meeting  of  the  city  council.  It  did  not 
affirmatively  appear  that  all  the  members  were 
present.  The  record  showed  that  the  ordinance 
was  passed,  and  that  several  members  voted 
for  it,  and  none  against  it  Held,  sufficient 
prima  facie  to  show  that  the  ordinance  was  duly 
passed,  since  the  record  did  not  show  that  any 
members  were  present  except  those  who  voted, 
and  since,  where  the  record  shows  that  an  ordi- 

'For  concurring  opinion,  see  32  Pac  Rep.  1002. 


nance  is  passed,  the  presumption  Is  in  favor  of 
its  regularity,  so  far  aa  the  vote  Is  concerned. 

Appeal  from  superior  court,  King  coun- 
ty;  I.  J.  Licbtenberg,  Judge. 

Action  by  the  city  of  Seattle  against 
Francis  Doran.  Same  against  Elizabeth 
Anderson.  The  actions  were  brought 
to  foreclose  liens  for  costs  of  improve- 
ments against  property  of  defendants, 
and  were  tried  together.  From  a  judg- 
ment for  defendants,  the  eity  appeals.  Re- 
versed. 

W.  S.  Relfe  and  Wm.  H.  Moore,  for  ap- 
pellant. W.  R.  Andrews  and  John  G. 
Barnes,  for  respondents. 

RCOTT,  J.  In  April,  3890,  the  city  of 
Seattle  commenced  two  suits  to  foreclose 
liens  claimed  by  it  against  the  defendants, 
for.  the  cost  of  the  improvement  of  Fifth 
street,  assessed  against  certain  property 
owned  by  said  defendants,  respectively; 
one  suit  being  to  enforce  the  lien  aguinst 
lots  4  and  5,  in  block  85,  of  Beren's  addi- 
tion to  the  city,  belonging  to  Elizabeth 
Anderson ;  and  the  other  to  foreclose  such 
lieu  against  lot  7,  of  block  34,  of  said  addi- 
tion, the  property  of  Francis  Doran.  By 
consent  the  cases  were  tried  together. 
Judgment  was  rendered  for  the  defendants, 
and  the  city  appealed. 

The  principal  error  com  plained  of  by  the 
appellant  is  that  the  court  refused  to  per- 
mit testimony  to  prove  the  publication  of 
the  notice  regarding  the  assessment  roll, 
required  by  section  5  of  Ordinance  No.  737, 
which  Is  as  follows:  "Sec.  5.  That.witbin 
three  days  after  ffllng  the  roll,  the  clerk  , 
shall  give  notice,  by  publication,  of  such 
filing ;  that  the  same  is  open  to  Inspection ; 
and  that  any  person  feeling  aggrieved 
'thereby  may  apply  to  the  council,  at  its 
first  regular  meeting,  the  date  to  be  there- 
in stated;  notice  to  be  published  ten  days 
In  each  successive  Issue  of  newspaper. "  It 
seems  that  the  court  refused  to  permit  this 
proof  In  accordance  with  the  opinion  here- 
tofore rendered  by  this  court  In  Wilson  v. 
City  of  Seattle,  2  Wash. St. 548, 27 Pac.  Rep. 
474,  wherein  it  is  stated  that  the  council 
could  know  the  fact  of  the  publication  In 
uo  other  way  than  by  the  certificate  or 
affidavit  of  the  publisher;  and,  until  that 
document  was  before  it,  it  had  no  jurisdic- 
tion to  proceed.  The  langungc  used  In 
Wilson  v.  City  of  Seattle  in  this  particu- 
lar is  somewhat  unfortunate.  The  mat- 
ter itself  was  not  directly  in  issue  in  Bald 
cause,  and  no  particular  attention  bad 
been  directed  thereto.  There  is  nothing 
in  the  charter,  or  in  any  of  the  ordinances 
of  said  city  to  which  our  attention  has 
been  called,  which  requires  the  proof  of 
the  publication  of  such  notice  to  be  pre- 
served by  the  city  clerk  In  any  particular 
way,  or  at  all,  for  that  matter,  though 
doubtless  the  city  records  should  show  in 
some  way  that  such  notice  was  published, 
and  a  regular  way  would  be  by  an  affi- 
davit of  the  publisher,  and  such  affidavit, 
thus  appearing,  would  be  held  to  be 
prima  facie  proof  of  the  publication;  but, 
In  the  absence  of  any  such  requirement, 
competent  proof  tending  to  establish  the 
publication  of  the  notice  would  be  per- 
missible. The  court  below  was  justified 
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under  the  decision  mentioned,  In  holding 
afl.lt  did,  but  we  are  satisfied  that  that 
decision  went  too  far.  It  Is  the  fact  of  the 
publication  which  gave  the  city  council 
jurisdiction  to  proceed,  and  not  the  proof 
of  it,  nuder  the  circumstances.  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §  300. 

The  appellant  sought  to  prove  Ordi- 
nance No.  955,  directing  the  Improvement, 
by  introducing  the  ordinance  book  into 
which  the  same  bad  been  copied.  By  this 
copy  it  did  not  appear  that  said  ordinance 
had  ever  been  approved  or  signed  by  the 
mayor.  There  was  proof  to  show  that 
.the  original  ordinance  had  been  de- 
stroyed by  fire,  and  that  It  bad  been  ap- 
proved and  signed  by  Jacob  Furth,  acting 
mayor.  The  respondent  objected  to  this 
proof,  on  tae  ground  that  parol  testimony 
could  not  be  introduced  to  show  that  the 
ordinance  had  in  fact  been  signed,  as  the 
official  record  thereof  failed  to  show  it; 
and  he  further  objects  upon  the  ground 
that  it  did  not  sufficiently  appear  that 
said  Jacob  Furth  was  the  acting  mayor, 
or  bad  authority  to  sign  said  ordinance. 

Upon  tbe  first  proposition  we  are  satis- 
fied that  parol  proof  was  admissible  to 
show  the  fact  that  tbe  ordinance  bad  been 
signed.  This  testimony  was  not  a  contra- 
diction of  tbe  record,  but  was  offered  to 
supply  a  defect  or  omission.  The  proof 
showed  that  it  was  the  clerk's  custom,  In 
copying  the  ordinances  Into  the  ordinance 
book,  not  to  write  the  mayor's  name 
therein,  but  to  leave  tbe  place  blank,  and 
that  the  mayor  would  thereafter,  from  time 
to  time,  resign  said  .ordinances  in  said 
book.  In  this  instance  it  had  not  been  so 
signed.  See  Knight  v.  Railway  Co., 70  Mo. 
231. 

As  to  the  further  point,  in  relation  to 
tbe  authority  possessed  by  Furtb.it  ap- 
pears that,  some  weeks  prior  to  the  time 
Ordinance  No.  955  was  passed,  the  mayor 
stated  to  the  council  that  he  was  to  be 
absent  from  the  city  for  some  weeks, 
whereupon  tbe  council  elected  Councilman 
Furth  to  act  during  his  absence.  It  is 
contended  by  the  respondent  that  there 
was  nothing  to  show  the  mayor  was  not 
in  the  city  at  the  time  this  ordinance  was 
approved,  and  for  that  reason  the  proof 
was  insufficient  to  show  any  authority  In 
Furth  to  act.  The  charter  provided  that 
during  tbe  temporary  absence  of  tbe  may- 
or of  the  city,  or  if  he  was  from  any  rea- 
son nnable  to  act,  the  council  should  elect 
one  of  their  own  members  acting  mayor, 
and  thereupon  the  acting  mayor  should 
transact  all  the  duties  of  said  office  dur- 
ing said  temporary  absence  or  disability. 
Respondent  urges  in  this  connection  that* 
there  should  have  been  proof  of  the  may- 
or's disability  or  inability  to  act  at  said 
time  by  reason  of  his  absence,  or  other- 
wise. It  appears  that  Furth  bad  served 
as  acting  mayor  from  time  to  time  since 
his  election,  down  to  and  including  the 
time  of  the  passage  and  approval  of 
this  ordinance.  Tbe  proof  is  not  en- 
tirely clear  as  to  whether  the  regular 
mnyor  was  absent  from  the  city  during 
all  this  time,  nor  is  there  any  proof  to 
show  that  be  was  incompetent,  or  unable 
to  act  tor  any  other  reason;  but  we 
Miink  that,  under  the  circumstances,  there 


was  sufficient  proof  prima  facie  to  show 
authority  in  Furth  to  approve  the  ordi- 
nance as  acting  mayor. 

A  further  point  Is  made  by  the  respond- 
ents that  thejndgraent  should  be  affirmed, 
whatever  view  we  may  entertain  of  tbe 
preceding  matters,  on  the  ground  that 
there  is  no  proof  that  a  majority  of  the 
property  owners  residing  along  tbe  line  of 
said  improvements  had  petitioned  there- 
for, or  that  said  improvements  were  au- 
thorized at  a  regular  meeting  of  the  city 
council,  all  tbe  members  present  voting  in 
the  affirmative.  The  record  of  the  meet- 
ing at  the  time  this  ordinauce  was  passed 
states  that  the  same  was  passed,  and  tbat 
several  couucllmeu,  naming  them,  voted 
in  the  affirmative,  and  that  none  voted 
against  it.  It  does  not  affirmatively  ap- 
pear that  all  the  members  of  tbe  council 
were  present,  nor  is  it  entirely  clear  that 
the  proof  which  was  offered  established 
the  fact  that  It  was  a  regular  meeting, 
but  we  think  the  proof  tended  to  show 
that  It  was  an  adjourned  meeting  from 
a  regular  meeting;  and  the  records  show- 
ing the  vote  in  favor  of  the  ordinance,  and 
hot  showing  any  against  it,  or  that  any 
otb?r  members  were  present  at  the  time, 
we  think  it  was  prima  facie  sufficient  to 
establish  tbe  fact  that  tbe  ordinance  was 
duly  passaed.  Chosen  Freeholders  v. 
State,  24  N.  J.  Law,  718.  There  are  some 
presumptions  in  favor  of  such  proceed- 
ings. Where,  as  in  this  matter,  the  record 
states  that  the  ordinance  was  passed.  It 
will  be  presumed  to  have  been  regularly 
passed,  in  so  far  as  the  vote  thereon  la 
concerned.  Generally,  however,  in  pro- 
ceedings of  this  kind,  to  establish  and  en- 
force liens  against  property,  there  Is  no 
presumption  in  favor  of  their  validity,  and 
it  Is  incumbent  upon  the  city  toshow  each 
and  every  necessary  step  to  establish  its 
claim.  Pittsburg  v.  Walton,  69  Fa.  8t. 
865.  The  Judgment  is  reversed,  and  the 
cause  remanded  for  further  proceedings. 

ANDERS,  C.  J.,  and  HOYT  and  DUN- 
BAR, J  J.,  concur. 

(6  Wash.  488) 

In  re  ROSNER. 
(Supreme  Court  of  Washington.  Jan.  6,  1893.) 
Presumptions  on  Appeal. 
Where,  on  the  trial  of  a  cause,  excep- 
tion to  a  charge  is  taken,  immediately  after  It 
is  given,  on  the  ground  that  it  is  insufficient 
and  misleading,  by  reason  of  certain  word* 
used  therein,  and  such  exception  is  allowed, 
the  presumption  is  conclusive  that  the  words 
excepted  to  were  used. 

Appeal  from  superior  court,  Whatcom 
county;  J.  R.  Winn,  Judge. 

James  H.  Rosner  was  convicted  of  as- 
sault with  a  deadly  weapon,  and  petitions 
for  a  settlement  of  tbe  statement  of  facts  in 
accordance  with  an  exception  taken  by 
petitioner  to  a  charge  of  the  trial  conrt. 
Petition  granted. 

Black  &  Learning,  for  petitioner.  Al- 
bert S.  Cole,  for  respondent. 

STILES,  J.  The  petition  in  this  matter 
shows  that,,  at  the  trial  of  tbe  petitioner 
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on  a  chargo  of  committing  an  assault 
with  a  deadly  weapon,  the  court,  In  de- 
fining a  deadly  weapon,  used  this  lan- 
guage: "A  deadly  weapon  is,  one  likely 
to  produce  death  or  great  bodily  injury, 
and  the  question  whether  or  not  a  weap- 
on is  a  deadly  one  is  a  question  of  fact,  for 
the  jurors  to  determine.  You  have  to 
take  into  consideration  all  of  the  circum- 
stances in  the  ease;  and  If  you  find  that 
the  defendant  made  an  assault,  and  did 
this  with  the  intent  to  commit  an  injury 
to  the  pprson  of  the  complaining  witness, 
where  no  considerable  provocation  ap- 
pears, and  that  this  was  done  with  a 
deadly  weapon,  or  such  a  weapon  that,  in 
the  nature  and  manner  in  which  it  was 
used,  is  likely  to  produce  death  or  Injury 
upon  the  complaining  witness,  then  it  is 
left  with  you  to  say  whether  it  was  a 
deadly  weapon, from  the  facts  and  circum- 
stances in  the  case."  It  also  shows  that, 
immediately  upon  the  retiring  of  the  jury 
to  deliberate  upon  their  verdict,  the.  at- 
torney for  petitioner  arose,  and  asked  the 
presiding  judge  to  grant  petitioner  an  ex- 
ception to  that  part  of  the  charge  in 
which  the  court  defined  and  referred  to  a 
deadly  weapon  in  language,  in  effect,  that 
it  was  such  a  weapon  as  was  likely  to 
produce  "death  or  Injury"  to  the  com- 
plaining witness,  for  the  reason  that,  and 
on  the  ground  that,  the  same  Is  not,  and 
was  not,  a  true  definition,  and  that  the 
exception  was  then  and  there  allowed  by 
the  court.  And  It  further  shows  that 
thereafter  a  statement  of  facts  was  pre- 
pared and  filed,  and  notice  given  for  the 
settlement  thereof,  preliminary  to  the 
taking  of  au  appeal  from  the  Judgment  en- 
tered against  tho  petitioner,  which  state- 
ment of  facts  consisted  of  the  transcribed 
notes  of  one  Van  Orman,  who  acted  as 
stenographer  for  the  court  in  the  trial  of 
the  cause.  And  it  Is  furthar  shown  that 
upon  the  application  of  the  petitioner  to 
the  judge  who  tried  the  cause,  to  settle 
the  statement,  the  Judge  of  his  own  mo- 
tion, by  interlineation,  inserted  in  the 
notes  of  the  stenographer,  constituting 
the  statement  of  facts,  and  In  that  part  of 
the  definition  of  a  deadly  weapon  where 
the  court  referred  to  a  deadly  weapon  as 
one  which  was  likely  to  produce  "death 
or  Injury"  to  the  complaining  witness,  be- 
tween the  words  "or"  and  "injury,"  the 
words  "great  bodily."  The  answer  of  the 
Judge  to  the.  petition,  and  the  order  to 
show  reuse  why  the  statement  should  not 
be  settled  here,  shows  that  the  words  In- 
serted were  In  the  charge  as  given,  and 
that  the  stenographer's  report  is  erro- 
neous; but  it  admits  that  the  attorney  of 
the  petitioner  "excepted  to  the  instruc- 
tion and  charge  given  in  said  cause,  in  the 
manner  and  form  set  out  in  said  para- 
graph 7;"  that  is,  the  exceptiou  with  re- 
gard to  the  definition  or  a  deadly  weapon. 
Affidavits  have  been  filed  In  aid  of  the  pe- 
tition, and  also  to  sustain  the  contention 
of  the  respondent,  that  the  words  "great 
bodily"  were  actually  used  in  the  charge 
to  the  Jury,  but  we  shall  not  attempt  to 
pass  upon  the  force  or  effect  or  these  affi- 
davits. The  fact  which  Is  admitted,— that 
the  counsel  for  the  respondent,  almost 
Immediately  after  the  charge  was  given, 


called  the  attention  of  the  court  to  the  in- 
sufficiency of  the  definition,  and  took,  and 
was  allowed,  an  exception,  on  the  ground 
of  the  insufficiency,  ought,  we  think,  to 
preclude  any  further  question  as  to  wheth- 
er the  words  were  used  or  not.  It  seems 
to  us  that  it  would  not  accord  with  any 
proper  system  of  Judicial  procedure  that 
counsel  in  a  cause  should,  in  so  serious  a 
matter  as  the  charge  to  the  jury,  be  al- 
lowed to  take  an  exception  in  the  specific 
manner  iu  which  it  was  taken  In  this  In- 
stance, without  objection  by  the  court, 
and  the  truth  or  falsity  of  the  matter  ex- 
cepted to  be  afterwards  subject  to  contro- 
versy by  affidavit.  The  order  in  this  mut- 
ter will  be  that  in  the  particular  men- 
tioned the  statement  be  settled  as  pro- 
posed by  the  petitioner. 

ANDERS,  C.  J., and  HO YT, SCOTT,  and 
DUNBAR,  J  J.,  concur. 


(5  Wash.  493) 

ANDERSON  v.  LAND  et  al. 

(Supreme  Court  of  Washington.  Jan.  9,1893.) 

Bill  of  Sale— When  Title  Passes— Dissolution 
of  Attachment— Lien. 

1.  Where  plaintiff,  at  the  dissolution  of  an 
attachment,  receives  from  the  attached  debtor 
a  bill  of  sale  of  the  attached  property,  a  good 
title  vests  in  plaintiff,  though  the  attaching  offi- 
cer had  not  made  a  delivery  of  the  property  to 
the  attached  debtor  before  the  execution  or  the 
bill  of  sale. 

2.  Where,  on  the  dissolution  of  an  attach- 
ment, the  attaching  officer  does  not  make  a 
formal  delivery  of  the  property  to  the  attached 
debtor,  a  second  attachment  will  not  revive, 
by  virtue  of  such  nondelivery,  the  lien  created 
by  the  first  attachment. 

Appeal  from  superior  court,  Island  coun- 
ty;  Henry  McBrlde,  Judge. 

Action  by  G.  J.  Anderson  against  L.  T. 
Laud  and  Thomas  Nunan,  sheriff,  to  re- 
cover certain  personal  property  seized  un- 
der attachment.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Garrett  &  Corliss,  for  appellants.  W.  S. 
Reete,  for  respondent. 

DUNBAR,  J.  This  Is  an  action  brought 
under  the  provisions  of  title  8,  c.  4,  of  the 
Code  of  Procedure;  the  plaintiff  and  re- 
spondent claiming  the  ownership,  and 
right  to  the  possession,  of  certain  Raw  logs 
attached  by  the  sheriff  of  Island  county 
under  a  writ  Issued  In  the  case  of  L.  T. 
Land,  Plaintiff,  v.  Judy  &  Swanson,  De- 
fendants. The  levy  of  the  writ  against 
Judy  &  Swanson  was  made  on  November 
14,1890.  The  partnership  existing  between 
Judy  &  Swauson  had  been  dissolved  prior 
to  that  time;  Swanson  assuming  the  lia- 
bilities, and  taking  the  assets.  After  the 
dissolution  of  the  partnership,  and  writ  of 
attachment  issued, Swanson  executed  and 
delivered  to  the  respondent,  Anderson,  his 
note  for  f 3,000,  and  a  chattel  mortgage  on 
the  logs  in  question  to  secure  the  same. 
On  the  lGtb  day  of  December  the  attach- 
ment was  dissolved,  and  on  thel8tb  Swan- 
son gave  Anderson  a  bill  of  sale  of  the 
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logs,  and  Anderson  took  possession  of  the 
same  at  the  time.  On  the  18th  day  of  De- 
cember a  second  writ  of  attachment  was 
sued  out  and  delivered  to  the  sheriff,  who, 
without  making  any  actual  levy  or  seizure, 
Indorsed  on  the  writ  the  ordinary  levy. 
He  did  not  made  any  actual  levy  until 
some  days  after.  Upon  the  trial  of  the 
case  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff. 

There  can  be  but  two  questions  in  this 
case:  (1)  Whether  there  was  any  fraud  in 
obtaining  the  bill  of  sale  by  Anderson. 
(2)  Was  there  any  lien  on  the  logs,  by  vir- 
tue of  an  attachment,  atthe  time  the  bill  of 
sale  was  given?  One  is  a  question  offset; 
the  other,  a  question  of  law,  the  facts  be- 
ing conceded. 

We  have  carefully  examined  the  testi- 
mony, and  agree  with  the  trial  court  that 
there  was  no  evidence  tending  to  show 
fraud  in  obtaining  the  bill  of  sale,  or  tend- 
ing to  dispute  the  bona  fides  of  the  trans- 
action, and  consequently  nothing  under 
that  head  to  submit  to  the  Jury. 

We  aw  also  of  the  opinion  that  the  court 
took  the  correct  vJpw  of  the  legal  proposi- 
tion. Even  conceding  that  the  lien  under 
the  second  attachment  had  not  been  lost 
when  the  sheriff  went  out  of  office,— which 
would  be  a  doubtful  concession,  consider- 
ing the  testimony  of  the  new  sheriff  that 
he  did  not  make  an  actual  levy  until  the 
4th  day  of  February,— the  dissolution  of 
the  a  ttachment  on  the  16tb  day  of  Decern  her 
ended  the  lien,  and  the  owner  of  the  prop- 
erty bad  a  right  to  make  any  deposition 
of  it  he  saw  flt.no  matter  whether  the 
property  had  actually  been  turned  over  to 
him  by  the  officer  or  not.  He  could  sell 
the  property  during  the  time  the  writ  whs 
In  effect,  in  such  case,  and  the  purchaser's 
title  would  only  be  subject  to  the  right  of 
the  attaching  creditor  under  the  writ; 
and  when  the  attachment  was  dissolved 
there  would  be  an  end  to  any  such  right, 
and  the  purchaser's  title  would  be  com- 
plete. So  far  us  the  right  of  the  officer  is 
concerned,  his  title  is  dependent  for  its 
continuance  upon  the  continuing  of  the 
necessity  of  holding  the  property  to  an- 
swer the  purpose  of  the  writ.  Freem. 
Ex'ns,  S  268;  Wade,  Attachm.  §  294.  Up- 
on the  dissolution  of  the  writ,  the  necessi- 
ty ceases,  and  all  bis  title  to  hold  the 
property  ceuses.  If  upon  the  dissolution 
of  the  attachment  the  sheriff  hod  refused 
to  deliver  the  property  to  the  defendant, 
the  defendant  could  have  maintained  an 
•action  against  him  for  it«  possession ;  and 
on  the  other  hand,  if,  after  the  dissolution 
of  the  attachment,  the  defendant  had 
taken  possession  of  the  property  without 
Its  having  been  formally  turned  over  to 
bim,  the  sheriff  would  huve  had  no  power 
to  enforce  its  redelivery  to  him.  It  fol- 
lows conclusively  that  his  right  of  posses- 
sion ceased  with  the  dissolution  of  the 
writ;  and,  if  he  was  afterwards  clothed 
with  authority  to  seize  property  of  the  de- 
fendant, be  must  act  on  that  authority, 
Independently  of  any  effect  or  power  of 
the  old  writ.  It  Is  conceded  that  be  did 
not  make  an  actual  levy  in  this  case  until 
after  the  sale  to  the  respondent. 

We  have  examined  the  other  points 
raised  by  appellants,  and  we  tblnk  there 


Is  no  substantial  error  In  the  trial  by  the 
court,  and  judgment  Is  therefore  affirmed. 

ANDERS,  C.  J., and  HOYT,  SCOTT, and 
STILES,  JJ.,  concur. 


(6  Wash.  496) 

STETSON  &  POST  MILL  CO.  v.  McDON- 
ALD  ct  aL 

(Supreme  Court  of  Washington.  Jan.  10, 1803.) 

Mechanic's  Lien  —  Liability  ok  Contractors' 
Suketies — Notice  of  Lien  —  Waiver  or  Jurt 
Trial. 

1.  The  lien  of  a  material  man  for  materials 
furnished  certain  building  contractors  by  him 
cannot  be  enforced  against  persons  who  entered 
into  the  original  building  contract  merely  as 
sureties  that  such  contractors  would  turn  over 
the  building  to  the  owner  when  complete,  free 
from  liens;  the  material  also  being  charged  to 
the  contractors,  and  furnished  solely  on  their 
credit. 

2.  Lien  notices  must  be  recorded  or  filed 
for  record;  and  where  a  notice  was  filed  which 
was  invalid,  because  there  was  no  notarial  seal 
attached  to  the  affidavit  thereto,  no  subsequent 
proof  could  be  made  as  to  any  material  fact  to 
render  such  notice  valid,  and  make  it  relate 
back  to  the  time  it  was  filed. 

3.  Where  parties  enter  into  a  trial  on  the 
merits  of  the  case,  without  any  objection,  or 
demand  to  have  the  case  tried  by  a  jury,  they 
cannot,  on  appeal,  raise  such  objection. 

Appeal  from  superior  court,  King  coun- 
ty ;  I.  J.  Lichtenberg,  Judge. 

Action  by  the  Stetson  &  Post  Mill  Com- 
pany against  J.  F.  McDonald  and  others 
to  foreclose  a  lien  for  materials  furnished. 
There  was  a  judgment  for  all  the  defend- 
ants except  McDonald,  and  plaintiff  ap- 
peals. Reversed,  except  as  to  defendant 
McDonald. 

Battle  &  Shipley,  for  appellant.  Tur- 
ner&  McCutcheon.forrespondentu  John  H. 
and  Leah  G.  Rengstorff.  Stratton,  Lewis 
&  Gilman,  for  respondents  E.  F.  Sweeney 
and  Joel  Docking. 

SCOTT,  J.  This  case  was  brought  by 
the  appellant  to  foreclose  a  lien  for  lum- 
ber furnished  to  be  used  in  the  construc- 
tion of  a  building  erected  on  certain  real 
estate  in  the  city  of  Seattle,  in  which  the 
respondent  Reugstorff  had  a  leasehold  In- 
terest. McDonald  &  Docking  were  part- 
ners, engaged  in  the  business  of  construct- 
ing buildings,  and  entered  Into  the  con- 
tract in  question  with  Rnngstorff  for  the 
construction  of  this  building.  Piper  & 
Sweeney  had  no  actual  part  in  the  con- 
struction of  the  building,  but  were  sure- 
ties for  the  contractors,  although,  instead 
of  signing  a  bond  for  that  purpose,  they 
joined  in  the  original  contract.  The  np- 
pellant  furnished  the  material  in  question 
to  McDonald  &  Docking.  In  the  action  to 
foreclose,  McDonald  &  Docking  and  Piper 
&  Sweeney;  together  with  Rengstorff,  the 
owner,  were  made  •  parties  defendant. 
The  appellant  claims  to  be  entitled  to  a 
judgment  against  Piper  &  Sweeney  in  con- 
sequence of  their  having  joined  in  the 
original  contract,  which  provided  that 
the  building  should  be  turned  over  to 
Rengstorff  free  from  liens,  and  that  by 
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establishing  the  Hens  these  parties  also 
would  be  liable  to  it.  This  position  is  un- 
tenable. The  fact  that  Piper  &  Sweeney 
Joined  In  the  contract  with  McDonald  & 
Docking  for  the  construction,  of  the  bond- 
ing would  not  render  them  liable  to  the 
plaintiff,  for  it  appears  by  the  proof  that 
the  object  in  having  them  made  parties  to 
the  contract  with  Rengstorff  was  to  af. 
ford  Rengstorff  additional  security  to 
that  which  he  would  have  bad  had  the 
contract  been  solely  with  McDonald.  & 
Docking.  It  also  appears  that  the  ma- 
terial in  question  was  charged  to  McDon- 
ald &  Docking,  and  was  furnished  solely 
on  their  credit.  It  was  not  known  to 
the  appellant  at  the  time  it  furnished  the 
materials  that  Piper  &  Sweeney  were  par- 
ties to  the  building  contract.  In  no  view 
of  the  case  could  the  plaintiff  have  Judg- 
ment against  Piper  &  Sweeney. 

Subsequent  to  the  signing  of  the  coo- 
tract,  Docking  severed  his  connection 
with  McDonald  In  the  construction  of  the 
building,  and  McDonald  alone  continued 
the  construction  thereof.  It  does  not  ap- 
pear that  any  new  agreement  was  entered 
into  or  understanding  had  between  said 
contractors  and  Rengstorff,  or  between 
McDonald  &  Docking  and  the  plaintiff. 
Thecourt  rendered  Judgment  in  fa  vor  of  the 
plaintiff  against  McDonald,  (who  made 
default.)  but  held  the  lien  notice  defective, 
and  dismissed  the  action  as  to  the  other 
defendants.  Appellant  alleges  that  the 
court  erred  in  rejecting  the  Hen  notice. 
The  objection  to  this  notice  was  that  the 
seal  of  the  notary  was  not  attached  to 
the  Jurat,  and  this  we  have  held,  in  the 
case  of  Gates  v.  Brown,  1  Wash.  St.  470,  25 
Pac.  Rep.  914,  to  be  necessary.  At  the  trial 
of  this  cause  the  appellant  offered  to  prove 
that  the  notice  had  In  fact  been  sworn  to, 
and  be  argues  that  this  proof  should  have 
been  received,  and  given  the  effect  of  cur- 
ing the  omission  of  the  notary  to  affix  his 
seal.  This  position  Is  untenable.  These 
notices  are  required  to  be  recorded,  or 
filed  for  record ;  and.  the  notice  being  in- 
valid when  filed,  nosubsequent  proof  could 
be  made  as  to  uny  material  fact  omitted 
to  render  the  notice  valid,  and  make  it 
relate  back  to  the  time  it  was  filed  for  rec- 
ord. 

The  Hen  notice  was  rightly  rejected,  but 
we  think  the  court  erred  in  its  final  dispo- 
sition of  the  case.  The  defendants  en- 
tered upon  a  trial  as  to  the  merits  of  the 
case,  and  evidence  was  introduced  relat- 
ing to  the  contract  between  the  plaintiff 
and  the  contractors,  McDonald  &  Dock- 
ing, under  which  the  material  in  question 
was  furnished,  without  any  objection  or 
any  demand  to  have  the  cause  tried  by  a 
jury;  and,  ploiutiff  having  in  n  >  wise  re- 
leased Docking,  he  was  still  bouid  under 
the  contract  under  which  the  material 
was  furnished,  and  the  judgment  should 
have  been  rendered,  In  favor  of  the  plain- 
tiff, against  the  contractors,  McDonald  & 
Docking,  for  the  amount  found  to  be  due 
for  said  materials.  See  Hildebrandt  v. 
Savage,  30  Pac.  Rep.  648.  4  Wash.  St.  — . 
The  judgment  of  the  court  below  is  re- 
versed, except  as  to  McDonald,  and  the 
cause  Is  .remanded,  with  Instructions  to 
also  render  a  judgment  in  favor  of  the 


plaintiff,  against  Docking,  for  the  amount 
found  to  be  due. 

ANDERS,  C.  J.,  and  HOYT,  J.,  concur. 


(4  Wash.  524) 
HILDEBRANDT  v.  SAVAGE. 
(Supreme  Court  of  Washington.  Dec.  21,  1802.) 

Mechanic's  Likn— Personal  Judgment  —  When 
Lien  is  Invalid — Jurisdiction. 
Where,  in  an  action  to  foreclose  a  me- 
chanic's lien,  the  court  determines  that  the  lien 
is  invalid,  it  has  no  authority  to  render  a  per- 
sonal judgment  against  defendant  for  the 
amount  of  the  lien;  and  the  question  of  juris- 
diction may  he  raised  on  appeal,  though  defend- 
ant did  not  object  to  the  court  proceeding  in 
equity,  or  demand  a  jury.  Per  Stiles  and  Dun- 
bar, JJ.,  dissenting. 

For  report  of  majority  opinion,  see  30 
Pac.  Rep.  643. 

STILES,  J.,  (dissenting.)  I  am  entirely 
satisfied  with  the  decision  arrived  at  in 
the  majority  opinion  to  the  effect  that  In 
a  mechanic's  Hen  case,  the  Hen  tailing, 
there  can  be  no  personal  judgment  against 
the  owner;  but  I  cannot  agree  with  that 
part  of  the  decision  which  finds  that  juris- 
diction Is  conferred  by  the  defendant's  not 
demanding  a  jury  trial.  The  stipulation 
referred  to,  in  my  judgment,  was  nothing 
more  than  an  extraordinarily  full  stipu- 
lation to  qualify  Mr.  Millett  as  a  special 
judge  to  try  the  case,  and  conferred  no  ju- 
risdiction on  him  to  do  anything  more 
than  the  Judge  of  the  court  could  have 
done  without  any  stipulation.  It  seems 
to  me,  as  this  case  has  been  decided,  that 
the  statute  is  a  mere  trap  Into  which  de- 
fendants in  such  cases  are  almost  certain 
to  fall.  The  case  being  tried  as  au  equity 
action,  the  party  has  no  light  to  a  jury 
trial;  but  the  holding  is  that,  unless  he 
demands  a  jury  trial,— a  thing  which  he 
cannot  have, — be  will  be  estopped  from 
saying  that  the  judgment  rendered  by  the 
court  without  jurisdiction  Is  not  binding 
upon  him.  In  this  case  the  whole  atten- 
tion of  the  parties  was  directed  to  the  es- 
tablishment of  the  lien,  on  one  side,  and 
its  defeat,  on  the  other.  The  appellant 
had  no  opportunity  to  object  to  the 
court's  entering  a  personal  judgment 
against  him,  because  no  such  thing  was 
discussed  or  expected  by  either  party.  I 
think  It  would  be  far  more  fair  to  bold 
that  Hen  claimants  should  try  the  cases 
which  they  bring  under  the  statute,  and, 
if  defeated  in  that  actiou,  they  should  not 
have  the  reward  of  being  allowed  a  judg- 
ment which  the  law  does  not  contemplate, 
and  that  the  defendant,  although  sub- 
stantially the  victor  in  the  cause,  should 
be  compelled  to  pay  the  costs  of  disprov- 
ing an  insufficient  Hen  claim. 

DUNBAR,  J.,  concurs. 


(4  Wash.  680) 
CHEZUM  v.  KREIGHBAUM. 
(Supreme  Court  of  Washington.  Dec  23,  1802.) 
Contract  por  Bale  of  Land— Option. 
A  contract  provided  that  C.  should  have 
the  exclusive  sale  of  K.'a  land  for  GO  days,  at 
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a  sum  and  on  terms  named,  "and  said  C.  must 
get  his  commission  above  that."  Held,  that  C. 
had  an  option  to  purchase  the  land  within  the 
time  and  on  the  terms  specified.  Per  Dunbar, 
J.,  dissenting. 

For  report  of  majority  opinion,  nee  30 
Pac.  Rep.  1098. 

DUNBAR,  J.  I  dlesent.  I  do  not  think 
that  any  of  the  cases  cited  by  respondent 
are  in  point.  Here  are  two  persons  legal- 
ly competent  to  contract,  and  the  con- 
tract is  one  they  had  a  right  to  make.  If 
the  respondent  had  seen  fit  to  do  so,  he 
might  have  contracted  that  he  woald  pay 
$10,000,  or  any  sum,  to  sell  his  land  for  the 
sum  of  $6,000,  and  the  law  would  enforce 
the  payment  of  the  price  agreed  to  he  paid 
if  appellant  had  sold  the  land.  The  law 
will  leave  the  parties  to  make  their  own 
contracts. and,  after  they  are  made.lt  will 
enforce  them.  This  Is  not  so  much  a  ques- 
tion of  agency  as  a  question  of  employ- 
ment. Nor  is  it  true  that,  as  between  the 
contracting  parties,  the  sale  is  made  for 
the  benefit  of  the  landowner.  The  sale.  If 
made,  is  made  for  the  mutual  benefit  of 
both.  This  is  not  a  written  contract  for 
the  sale  of  land  where  the  agent  gets  a 
commission  on  the  amount  of  money  ob- 
tained. The  owner  here  has  seen  fit  to 
make  a  contract  with  special  provlslonsin 
his  own  interest.  Ue  said,  in  substance, 
to  the  agent,  "If  you  will  sell  this  land 
within  60  days,  you  can  have  for  your 
services  all  you  can  get  for  it  over  six 
thousand  dollars,  be  that  much  or  little;" 
and  be  should  he  compelled  to  do  wbat  he 
agreed  to  do.  This  employment  was  tak- 
en on  the  doctrine  of  chances.  No  matter 
now  much  labor  or  money  might  have 
been  expended  by  the  appellant  in  an 
effort  to  sell  the  land,  if  he  had  failed  to 
make  the  sale  he  could  have  recovered 
nothing.  Respondent  had  protected  him- 
self by  his  contract,  and  he  ought  not  to 
complain  if  the  chances  turned  to  the  ben- 
efit of  the  appellant. 


C  Wash.  142) 

MAXON  v.  SCHOOL  DIST.  NO.  34,  OF 

SPOKANE  COUNTY. 
(Supreme  Court  of  .Washington.  Dec.  22, 1892.) 

For  majority  opinion,  see  31  Puc.  Rep. 
462. 

HOYT,  J.,  (dissenting.)  I  am  unable  to 
agree  with  the  majority  of  the  court  in  the 
affirmance  of  .this  case.  In  my  opinion, 
the  district  could  not  be  held  liable  until 
there  had  been  an  adjudication  of  the 
amount  of  the  indebtedness  as  between 
the  plaintiff  and  the  contractor.  Such  in- 
debtedness could  have  been  established  in 
this  action  bad  such  contractor  been  made 
a  party  thereto;  but,  he  not  having  been 
made  such  party,  it,  of  course,  follows 
that  there  could  be  no  adjudication  as  to 
the  amount  of  the  indebtedness  us  against 
him.  Tbe  object  of  the  statute  under 
which  the  action  was  brought  was  to  fur- 
nish protection  in  case  of  work  done  upon 
public  buildings,  similar  to  that  afforded 
by  our  lien  law  when  the  work  was  done 
upon  private  buildings.   There  is  nothing 


in  tbe  act  which  tends  to  show  an  intent 
upon  the  part  of  the  legislature  to  give 
any  more  extensive  rights  to  the  claimant 
than  are  given  to  him  under  tbe  lien  law ; 
and  from  the  nature  of  the  property 
againRt  which  claims  of  this  kind  are  to 
be  enforced, and  of  the  corporations  which 
are  the  owners  thereof,  I  not  only  do  not 
see  any  reason  for  extending  tbe  remedy, 
but,  on  the  contrary,  1  see  many  reasons 
why  the  same  should  be  restricted,  and 
kept  within  more  narrow  bounds  than  are 
those  which  are  to  be  enforced  under  the 
lien  law.  Under  that  law,  they  are  to  be 
enforced  against  private  parties,  and  as 
agaiust  property  of  which  they  are  tbe 
sole  owners.  Such  parties  are  presumed 
to  have  knowledge  of  contracts  made  by 
tbem,  and  the  work  done  thereunder,  to  a 
much  greater  extent  than  do  the  repre- 
sentatives of  public  corporations.  The 
latter  usually  content  themselves  with  see- 
ing to  the  execution  of  the  contract,  and 
pay  comparatively  little  attention  to  the 
progress  of  the  work  thereunder.  It  must 
follow  that  such  public  corporation  has 
much  less  complete  knowledge  of  the  ac- 
tions of  its  contractor  than  does  a  private 
party  of  one  with  whom  he  had  contract- 
ed. Tbe  entire  object  of  the  legislation  as 
to  this  class  of  claims  will  be  accomplished 
when  the  enforcement  thereof  Is  placed 
upon  the  sume  basis  as  the  enforcement  of 
the  claim  against  a  building  owned  by  a 
private  party  under  the  lien  law.  That  it 
has  always  been  held  necessary,  in  pro- 
ceedings to  foreclose  a  lien,  to  have  an  ad- 
judication as  to  the  indebtedness  as  against 
the  contractor,  is  practically  conceded  by 
tbe  respondents,  and  Is  fully  established 
by  the  authorities.  See  Kerns  v.  Fly  on, 
(Mich.)  17  N.  W.  Rep.  62;  Vreeland  v.  Ells- 
worth, (lown,)  32  N.  W.  Rep.  374;  Emmet 
v.  Rotary  Mill  Co.,  2  Minn.  286,  (Gil.  248.) 
Such  being  the  rule  as  to  the  enforcement 
of  claims  under  the  lien  law,  1  think  that 
at  least  as  strict  a  rule  should  obtain  in 
the  enforcement  of  claims  under  the  stat- 
ute in  question.  Such  rule  is  not  only  a 
reasonable  and  proper  one, and  one  which 
can  inflict  no  hardship  upon  the  claimant, 
but  i9  also  one  which  Is  absolutely  neces- 
sary for  the  protection  of  the  corporation. 
As  we  have  seen,  such  corporations  usual- 
ly know  very  little  as  to  the  progress  of 
the  work,  or  to  what- extent  the  same  has 
been  done  by  any  claimant  who  may  seek 
relief  under  such  statute.  It  follows  that 
-such  claimant  could  meet  with  no  success- 
ful resistance  as  against  the  enforcement 
of  his  claim,  however  fraudulent  or  excess- 
ive the  same  might  be.  Besides,  this 
statute  is  not  intendod  for  the  benefit  of 
the  contractor,  and  he  should  therefore  be 
liable  to  the  corporation  for  any  and  all 
amounts  which  it  may  have  to  pay  under 
the  provisions  theroof.  But,  if  the  pro- 
ceedings sanctioned  by  the  majority  of  the 
court aresustained,  the  corporation  might 
be  compelled  to  pay  a  much  larger  amount 
than  it  could  recover  as  against  the  con- 
tractor. Tbe  contractor,  not  having  been 
a  party  to  the  proceeding,  of  course  would 
not  be  bound  thereby ;  and,  when  the  cor- 
poration came  to  assert  its  rights  as 
against  such  contractor,  the  Judgment 
rendered  in   tbe   proceeding   against  it 
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would  not  only  not  be  conclusive  as  to 
tbe  amount  for  which  be  was  liable,  bat 
would  not  even  be  entitled  to  be  intro- 
duced in  evidence  against  such  contractor. 
The  proper,  regular  coarse,  and  tbe  only 
one  sanctioned  by  such  statute,  would  be 
either  to  require  first  an  adjudication  of 
tbe  amount  due  to  tbe  claimant  as  be- 
tween him  and  the  contractor,  or  else  to 
make  tbe  contractor  a  party  to  tbe  action 
against  tbe  corporation, so  that  be  would 
be  bound  by  the  adjudication  had  therein. 
It  follows  that,  in  my  opinion,  tbe  judg- 
ment of  tbelowercourt  should  be  reversed. 


(5  Waata.  499) 

STATE  v.  HUMASON. 

(Supreme  Court  of  Washington.  Jan.  12, 1898.) 

Criminal  Law  —  Record  ok  Appeal  —  Trial  — 
Demurrer  to  Information—  Cattle  Stealing 
— Evidence— Ownership— Use  or  Affidavits. 

1.  Questions  raised  on  appeal,  which  are 
baaed  on  affidavits  contained  in  the  transcript, 
cannot  be  considered,  unless  made  a  part  of 
the  record  by  s  statement  or  bill  of  exceptions. 

2.  Under  Code  Proc  §  1363,  providing  that 
no  person  shall  be  pat  upon  trial  on  an  indict- 
ment or  information  for  a  felony  until  the  ex- 
piration of  five  days  from  the  day  of  his  arrest, 
a  person  may  be  tried  within  five  days  after  in- 
formation is  filed  against  him.  where  he  was 
actually  arrested  more  than  five  days  before 
such  trial,  since  the  "arrest"  mentioned  in  the 
statute  is  that  of  being  taken  into  custody  be- 
fore the  magistrate,  and  not  the  formal  rearrest 
after  the  information  is  filed. 

3.  Where  an  Information  is  demurred  to. 
and  a  motion  to  quash  is  made,  on  the  ground 
that  It  was  not  signed  by  any  authorized  offi- 
cer, and  the  demurrer  and  motion  are  over- 
ruled, without  any  finding  as  to  such  facta,  the 
appellate  court  will  presume  that  the  trial  court 
found  the  facta  to  be  contrary  to  the  allega- 
tion of  the  demurrer  and  motion,  and  will  up- 
hold the  ruling. 

4.  On  a  trial  of  defendant  for  stealing  cer- 
tain cattle  belonging  to  M.,  defendant  attempt- 
ed to  show  that  M.  had  made  a  conditional 
sale  of  all  his  cattle  to  G.,  and  that  the  prop- 
erty in  the  cattle  at  the  time  of  the  alleged 
theft  was  in  G.  Held,  that  it  was  competent 
for  M.  to  give  conversations  had  between  him- 
self and  G.  when  defendant  was  not  present, 
where  such  conversations  merely  showed  that 
the  conditional  sales  had  been  orally  rescinded 
before  the  alleged  theft,  and  that  the  property 
hi  the  cattle  was  still  in  M. 

5.  It  appeared  that  before  a  certain  day 
die  bides  and  carcasses  of  the  animals  alleged 
to  have  been  stolen  by  defendant  had  been  sold 
by  him,  and  removed  from  his  slaughterhouse. 
The  Bheriff  who  arrested  defendant  testified 
that,  having  gone  to  defendant's  slaughterhouse 
on  that  day,  be  found  carcasses  and  hides  and 
heads  of  four  cattle;  that  the  left  ear  had  been 
cut  from  each  head;  that  he  called  defendant's 
attention  to  such  fact;  that,  on  returning 
again,  defendant  had  placed  all  the  ears  in  a 
sack,  which,  on  being  noticed,  he  attempted  to 
hide.  Held,  that  such  evidence  was  improper, 
as  entirely  independent  of  any  matter  at  issue, 
and  because  it  was  not  shown  that  they  were 
stolen  cattle. 

6.  In  the  absence  of  a  statute  permitting 
a  party  in  a  criminal  case  to  use  depositions  of 
absent  witnesses,  affidavits  by  persons  residing 
In  another  state  to  show  defendant's  good  char- 
acter were  properly  excluded. 

7.  Petitions  to  the-  county  commissioners, 
asking  that  special  counsel  be  employed  to 
prosecute  defendant,  and  that  his  bond  be 
raised,  ate,  are  properly  rejected  ss  having  no. 


bearing  on  the  auestioq  of  defendant's  guilt  or 

innocence. 

8.  Where  it  is  admitted  by  the  state  that 
defendant  did  not  actively  participate  in  the 
theft;  that  some  other  person  took  the  prop- 
erty, and  delivered  it  to*  him;  that  the  only 
grounds  for  accusing  him  are  the  fact  of  his 
taking  possession  of  tbe  stolen  property  at  s 
distance  from  the  place  where  it  was  taken, 
and  the  circumstances  surrounding  the  receipt 
and  disposition  of  it, — an  instruction  that  the 
possession  of  recently  stolen  property,  if  unex- 
plained, might  be  taken  as  conclusive  evidence 
of  defendant'^  complicity  in  the  theft,  is  er- 
roneous, since  the  fact  of  possession  alone 
must  cut  a  much  less  figure,  where  it  is  not 
claimed  that  the  accused  himself  took  the  prop- 
erty.   Hoyt  and  Scott,  J  J.,  dissenting. 

Appeal  from  superior  court,  Spokane 
county;  R.  B.  Blake,  Judge. 

E.  F.  Humason  was  convicted  of  grand 
larceny,  and  appeals.  Reversed. 

T.  C.  Grlffltts  and  Turner  &  Forster,  for 
appellant.  S.  G.  Allen,  Pros.  Atty.,  (Tur- 
ner, Graves  &  McKinstry,  special  counsel,) 
for  tbe  State. 

STILES,  J.  None  of  tbe  questions  raised 
by  the  appellant  which  are  based  upon 
affidavits  contained  in  the  transcript  can 
be  passed  upon  by  this  court,  since  they 
are  not  made  a  part  of  the  record  by  a 
statement  or  bill  of  exceptions.  Windt  v. 
Banniza,  2  Wash.  St.  147,  26  Pac.  Rep.  189. 

Appellant  was  required  to  go  to  trial  on 
tbe  26th  day  of  February,  1891,  upon  an 
Information  filed  against  him  on  the  23d 
day  of  the  same  month,  for  tbe  crime  of 
stealing  certain  neat  cattle,  under  Code 
1881,  8  833.  He  complains  because  of  his 
trial  having  been  fixed  within  five  days 
from  the  date  oi  bis  arrest,  contrary  to 
the  provisions  of  Code  Proc.  §  1363.  Ap- 
pellant was  actually  arrested  some  time 
before  February  23d,  and  the  record  clear- 
ly shows  that  he  bad  been  held  for  trial 
by  a  magistrate  before  the  information 
was  filed.  We  think  tbe  fair  construction 
of  section  1863  ought  to  be  that  the  arrest 
therein  mentioned  is  that  of  being  taken 
into  custody  upon  tbe  charge  brought 
against  him  before  the  magistrate,  and 
not  the  formal  rearrest  made  afterwards, 
when  the  information  is  filed. 

A  point  was  made  that  the  Information 
was  defective  because  it  was  notsignedby 
any  officer  authorized  by  law  to  sign  it. 
This  point  was  raised  by  a  demurrer  and 
motion  to  quash,  wherein  It  was  alleged 
"that  S.  G.  Allen,  who  signs  himself  as 
prosecuting  attorney  to  snld  information, 
is  not  tbe  prosecuting  attorney  of  said 
Spokane  county,  or  of  any  other  county 
in  tbe  state  of  Washington,  or  of  the  state 
of  Washington,  and  is  acting  therein  with- 
out any  authority  of  law  whatever." 
There  is  no  finding  by  tbe  court  upon  this 
subject.  Tbe  ruling  of  tbe  court  wns  that 
the  motion  and  demurrer  be  overruled. 
We  are  bound  to  presume,  we  tbluk,  that 
the  court  found  the  fact  to  he  contrary 
to  tbe  allegations  contained  in  tbe  demur- 
rer and  motion,  and  therefore  to  uphold 
tbe  ruling.  Superior  courts,  of  course, 
take  Judicial  notice  of  tbe  officers  of  tbe 
counties  in  which  they  sit,  and  particu- 
larly of  their  own  officers;  and  this  court 
will  presume,  In  all  such  cases,  that  tbe 
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lower  court  has  acted  correctly  In  such 
matters.  Graham  v.  Anderson,  42  111.514; 
Dyer  v.  Flint,  21  111.80;  Thompson  v.  Has- 
kell, Id.  215;  Buell  v.  State,  72  Ind.  528. 

The  information  is  also  attacked  on  the 
ground  that  it  was  unconstitutional,  but 
this  matter  has  been  ho  often  adjudicated 
that  we  do  not  consider  it  necessary  or 
proper  that  we  should  enter  upon  any  fur- 
ther review  of  the  matter.  Hurtado  v. 
People,  110  D.  S.  538,  4  Sup.  Ct.  Rep.  Ill, 
292. 

A  great  many  errors  alleged  to  have  been 
committed  In  connection  with  the  taking 
of  testimony  In  the  case  are  assigned,  a 
few  of  which  are  worthy  of  review,  be- 
cause of  the  disposition  which  we  shall 
have  to  make  of  the  case.  One  Weldon  A. 
Morris  was  on  or  about  the  5th  day  of 
January,  1891,  the  owner  of  the  cattle  al- 
leged to  have  been  stolen,  which  had  been 
running  on  the  range  some  miles  from 
Spokane.  Thesecattle  weresuddenly  miss- 
ing from  the  herd,  and  they  were  within 
a  day  or  two  traced  to  the  slaughterhouse 
of  the  appellant,  in  the  suburbs  of  Spo- 
kane, where  it  Is  not  denied  they  were 
slaughtered  as  beef  cattle.  There  was  no 
contention  upon  the  part  of  the  state  that 
the  appellant  actively  participated  in  the 
theft  of  the  cattle;  but  it  was  strenuously 
insisted,  and  with  success,  before  the  Jury, 
that  he  was  a  participant  in  the  plan  to 
steal  them,  and  that  when  he  received 
them  into  his  yard,  at  Spokane,  and  killed 
them,  it  was  with  knowledge  that  they 
bad  been  stolen. 

The  first  question  which  arises  in  con- 
nection with  the  evideuce,  which  we  deem 
it  necessary  to  notice,  was  brought  about 
by  the  court's  action  in  permitting  Morris 
to  detail  the  conversations  had  between 
himself  an 3  members  of  the  firm  of  Gay  & 
Stevens,  not  in  the  presence  of  the  appel- 
lant. There  was  no  error  in  this  matter, 
however.  The  defense  endeavored  to 
show,  upon  the  cross-examination  of 
Morris,  that  be  bad  made  a  conditional 
sale  of  his  entire  band  of  cattle  to  Gay  & 
Stevens,  and  that  the  property  in  the  cat- 
tle had  thereby  passed  to  the  latter.  The 
conversations  testified  to  merelj'  went  to 
the  point  of  showing  that  the  conditional 
sale  had  been  orally  rescinded  before  the 
alleged  theft,  and  that,  therefore,  the  full 
property  in  the  cattle  was  still  in  Morris. 

The  first  material  error  which  we  find  in 
the  case  is  that  committed  in  permitting 
the  sheriff  of  the  county,  and  other  wit- 
nesses, to  testify  concerning  certain  8  head 
of  cattle,  which  were  not  a  part  of  the 
14  head  alleged  to  have  been  stolen  of  Mor- 
ris. The  evidence  in  the  case  demonstrat- 
ed that  the  14  head  of  cattle  in  controver- 
sy were  killed,  and  their  carcasses  and 
hides  fully  disposed  ot  by  sale,  in  the  usual 
course  of  the  business  of  the  firm  of  King 
&  Humuson,  of  which  the  appellant  was 
a  member,  before  the  9th  day  of  January. 
On  that  day,  however,  the  sheriff  took 
possession  of  the  appellant's  slaughter- 
house, and  found  there  the  carcasses  of 
four  head  of  cattle,  and  some  hides,  heads, 
borns,  aud  ears.  The  sheriff  returned  from 
the  slaughterhouse,  and,  as  it  Would  seem, 
without  having  put  him  under  arrest, 
tpok  blin  in  bis  buggy,  and  drove  back  to 


the  slaughterhouse  with  blm.  At  the 
slaughterhouse  the  sheriff  called  his  atten- 
tion to  the  carcasses  in  the  shed,  and  to 
the  hides,  and  the  fact  that  the  left  ear 
had  been  cut  off  from  each  head.  The  ap- 
pellant disclaimed  any  ownership  of  these 
cattle,  and  remarked  that  the  absence  of 
the  left  ears  looked  bad.  The  sheriff  fur- 
ther testified  tbat  the  ears  bad  been  gath- 
ered np  in  the  morning  by  him  or  bis  men, 
and  that  they  had  been  pat  in  a  sack  with 
a  pair  of  stag  horns.  This  sack  was  laid 
on  a  platform  with  a  lot  of  empty  sacks. 
Other  testimony  was  given  to  show  that 
upon  noticing  this  sack,  with  tbeears  in  it, 
appellant  attempted  to  get  it  out  of  the 
way,  by  putting  it  in  a  different  place,  and 
piling  the  empty  sacks  on  top  of  it.  All 
the  testimony  upon  thlssubject  wasdrawn 
out  under  the  strenuous  objection  of  the 
appellant,  and  under  the  statement  by  the 
court:  "Of  course,  I  cannot  see  the  rele- 
vancy of  it  now,  but  it  seems  to  me  it  Is 
entirely  harmless  matter.  If  it  is  irrele- 
vant, it  will  be  stricken  on t."  Now,  the 
whole  purpose  of  this  testimony  was  ap- 
parent from  the  beginning,  viz.  to  endeav- 
or, to  get  before  the  Jury  an  impression 
that  these  four  head  of  cattle,  and  four 
others,  which  were  aliveand  in  appellant's 
yard,  were  also  stolen  cattle,  and  tbat 
the  appellant,  knowing  them  to  be  such, 
had  caused  the  ears,  which  contained  cer- 
tain marks  of  ownership,  to  be  cut  off  and 
put  In  a  sack,  where  they  would  not  be 
likely  to  be  observed,  and  that,  when  he 
found  they  had  been  noticed,  he  endeav- 
ored to  get  them  out  of  the  way.  The 
entire  transaction  was  wholly  independ- 
ent of  any  matter  at  issue  in  the  case  on 
trial,  and  there  was  no  legal  excuse  for  in- 
jecting it  into  the  case.  It  was  not  a  caee 
where  cattle  alleged  to  have  been  stolen 
are  found  in  the  possession  of  the  accused, 
in  a  herd  with  other  cattle,  which  are  also 
claimed  to  have  been  stolen.  These  eight 
head  of  cattle  did  not  appear  at  the 
yards  of  the  appellant  until  after  the  cat- 
tle in  question  had  been  slaughtered,  and 
completely  disposed  of.  Moreover,  it  was 
not  shown  that  they  were  stolen  cattle. 
The  court,  at  a  subsequent  stage  of  the 
case,  refused  to  strike  out  this  objection- 
able testimony,  athongh  twice  applied  to 
to  do  so.  He  promised  to  instruct  the  jury 
to  the  effect  that,  so  far  as  those  eight 
bead  of  cattle  were  concerned,  they  should 
not  take  them  into  consideration  in  de- 
termining defendant's  guilt,  but  no  such 
charge  was  given.  It  is  impossible  to  re. 
sist  the  conclusion  that  the  Jury  probably 
went  to  their  room  to  determine,  as  be- 
tween the  state  and  the  "appellant,  in  a 
case  where  the  only  evidence  was  circum- 
stantial, with  an  impression  that  the 
appellant  had  been  caught  in  the  act  of 
endeavoring  to  hide  the  murks  of  owner- 
ship of  cattle  recently  slaughtered  on  his 
premises, — an  impression  which  it  was  le- 
gally improper  for  them  to  have,  in  the 
case  before  them. 

The  appellant  offered  in  evidence  a  large 
number  of  depositions  taken  In  Oregon, 
tending  to  show  bis  good  character  while 
a  resideut  of  that  state.  These  the  court 
rejected,  correctly.  We  have  no  statute 
In  this  state  permitting  either  party  In  a 
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criminal  case  to  make  use  of  an  ordinary 
deposition  of  an  absent  witness;  and,  as 
at  common  law  the  right  to  use  depo- 
sitions in  criminal  cases  was  not  recog- 
nised, the  action  of  the  court  in  the  mat- 
ter was  proper. 

It  seems  that  upon  the  arrest  of  appel- 
lant numerous  petitions  were  circulated 
In  Spokane  county,  addressed  to  the  coun- 
ty commissioners, and  asking  tbem  to  em- 
ploy special  counsel  to  assist  in  the  prose- 
cution of  appellant,  to  secure  the  raising 
of  his  bond,  etc.  These  petitions — under 
what  theory  is  not  made  apparent— were 
offered  in  evidence  by  the  appellant.  They 
certainly  could  have  no  bearing  upon  the 
question  whether  the  appellant  was  guilty 
or  innocent,  and  were  properly  rejected. 

Considering  the  use  of  his  books  made 
by  tbe  appellant,  we  think  no  error  was 
committed  by  tbe  court  in  allowing. the 
jury  to  have  tbe  entire  bookB  for  their  in- 
spection. 

Error  is  assigned  upon  the  following 
charge  to  the  Jury:  M(5)  Tbe  possession 
of  stolen  property,  recently  after  the  lar- 
ceny thereof,  is  evidence  tending  to  show 
snch  possession  to  be  a  guilty  one;  and 
if  such  possession  is  unexplained,  either 
by  direct  evidence. or  by  th»«  attending  cir- 
cumstances, or  by  tbe  character  and  hab- 
its of  life  of  the  possessor,  or  otherwise, 
it  may  be  taken  by  tbe  jury  as  conclusive 
evidence  of  the  possessor's  complicity  in 
the  larceny  of  the  property.  Tbe  weight, 
however,  to  be  attached  to  such  evidence, 
Is  for  tbe  Jury  alone  to  determine.  To  jus- 
tify a  conviction  upon  such  evidence  alone, 
it  must  appear  that  tbe  possession  was 
personal  and  exclusive,  it  must  have  oc- 
curred recently  after  tbe  commission  of  tbe 
crime,  and  it  must  be  unexplained.  In  de- 
termining the  weight  to  be  attached  to 
such  evidence,  the  jury  should  consider  all 
the  circumstances  attending  such  posses- 
sion,— the  proximity  of  the  place  where 
the  property  was  found  to  the  place  of 
the  larceny;  the  lapse  of  time  since  tbe 
property  was  taken;  whether  tbe  proper- 
ty was  concealed ;  whether  the  party  ad- 
mitted or  denied  the  possession ;  the  de- 
meanor and  character  for  honesty  of  tbe 
accused;  whether  other  persons  bad  ac- 
cess to  the  place  where  the  property  was 
found ;  whether  the  accused,  on  different 
occasions,  gave  conflicting  accounts  cf  the 
manner  of  bis  acquiring  possession  of  tbe 
property,  or  whether  such  statements 
were  harmonious  and  consistent.  All 
these  circumstances,  so  far  as  they  have 
been  proved,  are  proper  to  be  taken  into 
account  by  the  Jury,  together  with  all  tbe 
other  evidence  in  the  case,  in  determining 
how  far  tbe  possession  of  tbe  property  by 
tbe  accused,  if  It  had  been  proved,  tends  to 
show  bis  guilt."  In  our  judgment  this 
was  not  a  case  for  a  charge  to  the  jury 
that  possession  of  recently  stolen  proper, 
ty,  If  unexplained,  might  be  taken  as  con- 
elusive  evidence  of  the  prisoner's  guilt. 
Upon  tbe  main  proposition  there  has  been 
much  controversy,  and  many  modifica- 
tions of  the  old  rule,  which  undoubtedly 
prevailed,  have  been  suggested  and  laid 
down  both  by  courts  and  text  writers. 
State  v.  Hodge,  50  N.  H.  510:  Stover  v. 
People,  56  N.  Y.  816;  Commonwealth  v. 
v.32P.no.2— 8 


Bell,  102Mass.l63;  Stokes  v.  State, 58  Miss. 
677;  Smith  v.  State,  58  Ihd.840;  Hannah 
v.  State,  1  Tex.  App.  678;  State  v.  Jordan, 
69  Iowa,  506.  29  N.  W.  Rep.  430;  Ingalls 
v.  State,  48  Wis.  647, 4  N.  W.  Bep.  785;  8 
Greenl.  Ev.  §  31 ;  Wbart.  Crim.  Ev.  §§  758- 
760;  2  Blah.  Crim.  Proc.  §§  739-747;  Sack. 
Instruct.  Juries,  p.  746,  5  15.  But  it  is  not 
necessary  to  pass  upou  this  question  of 
possession  no  w.  In  this  case  tbe  property 
was  alleged  and  proven  to  have  been 
stolen  on  Monday  night.  It  was  a  ques- 
tion in  the  case  whether  it  came  into  tbe 
bands  of  the  appellant  between  4  and  6 
o'clock  on  Tuesday  morning,  or  between 4 
and  6  o'clock  on  Wednesday  morning.  It 
was  not  contended  by  tbe  state  that  ap- 
pellant actually  stole  tbecattle.or  that  be 
was  outside  of  tbe  city  of  Spokane,  or 
within  16  miles  of  the  place  whence  the 
cattle  were  taken,  at  tbe  time  when  they 
were  stolen.  On  -the  other  hand,  he  did 
not  deny  that  be  had  received  tbe  cattle 
at  his  yard,  and  caused  them  to  be 
slaughtered  and  disposed  of  within  a  few 
hours  after  their  receipt.  Thus,  there  wad 
no  question  about  establishing  posses- 
sion; no  question  about  appellant's  hot 
having  been  the  uctual  thief,  nor  that  his 
possession  was  personal  and  exclusive,  or 
recently  after  tbe  commission  of  thecrime, 
nor  of  tbe  access  of  persons  to  tbe  place 
where  tbe  property  was.  Tbe  first  ques- 
tion for  the  jury  to  determine  was,  was 
the  property  stolen?  and  that  was  scarce- 
ly denied.  There  was  no  question  of  iden- 
tity, no  doubt  of  possession,  and  practical- 
ly the  only  question  that  the  Jury  bad  to 
determine  was,  did  the  fact  of  possession  to- 
gether with  all  the  other  facts  and  circum- 
stances adduced  by  tbe  state, furnish  proof 
sufficient  to  convince  the  jury,  beyond  a 
reasonable  doubt,  that  the  appellant  was 
an  accessory  before  tbe  fact  to  tbe  stealing 
of  the  cattle?  Where  it  is  admitted  by  the 
state  that  tbe  accused  dir.  not  himself  par- 
ticipate actively  in  tbe  theft;  that  some 
other  person  took  the  property,  and  de- 
livered it  to  him;  that  tbe  only  grounds 
for  accusing  him  are  the  facts  of  his  taking 
possession  of  stolen  property  at  a  dis- 
tance from  the  place  whence  It  was  taken, 
and  tbe  circumstances  surrounding  the  re- 
ceipt and  disposition  of  them,— -the  fact  of 
possession  alone  must  necessarily  cut  a 
much  less  figure  than  where  tbe  accused 
is  claimed  to  have  been  himself  the  person 
who  took  the  property;  and  in  such  a 
case,  if  in  no  other,  the  rule  laid  down  in 
Texas,  California,  and  Wisconsin,  that 
bare  possession  of  recently  stolen  property 
alone  is  not  sufficient  to  justify  a  convic- 
tion, ought  to  prevail.  If  a  juryman  were 
a  perfect  being,  the  charge  given  might 
almost  be  said  to  have  been  without  prej- 
udice, since  there  was  no  such  thing  In  the 
case  as  possession,  standing  alone;  and 
no  faithful  juror  could  have  blinded  his 
eyes  to  the  fact  that  there  were  many 
other  circumstances  for  hit  considera- 
ton,  both  for  and  against  the  appellant. 
But,  In  the  presence  of  so  much  testimony, 
tbe  tusk  of  weighing  it,  and  determining 
the  truth  from  it,  necessarily  became  a 
matter  of  great  labor;  and  it  would  not 
be  unheard  of  if  the  ordinary  juror  sbouid 
have  taken  tbe  court  at  its  word, dropped 
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consideration  of  conflicting  facts  and  tes- 
timony, and  rested  a  verdict  of  gnilty  up- 
on the  confessed  possession,  unsatisfacto- 
rily explained.  This  would  have  been  to 
cast  the  burden  upon  the  accused,  which  the 
coart,  in  its  fifth  charge,  told  the  jury 
must  not  be  done.  The  jury  should  simply 
have  been  told  that  they  were  the  sole 
judges  of  the  facts,  and  of  the  weight  to 
be  given  to  each  particular  fact;  that  the 
possession  of  this  property  by  the  de- 
fendant, (if  it  was  n?cessary  to  refer  to  it 
at  ail,)  if  it  had  been  proven  to  them  be- 
yond a  reasonable  -  doubt  that  it  was 
stolen  property,  was  one  of  the  facts 
which  they  were  authorized  to  consider, 
with  all  the  other  facts  and  circumstances 
in  the  case,  in  determining  the  guilt  or  in- 
nocence of  the  defendant;  and  that  if, 
from  all  these  facts,  they  were  satisfied, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant had  participated -in  planning,  aid- 
ing, advising,  or  abetting  the  actual  thief 
in  taking  the  cattle,  their  verdict  should 
be  that  of  guilty;  otherwise,  they  ought 
to  find  for  the  defendant.  The  judgment  Is 
reversed,  and  the  cause  remanded  for  a  new 
trial.  Seventy-three  pages  of  appellant's 
brief,  which  contain  a  reprint  of  affida- 
vits not  in  the  record,  will  not  be  allowed 
for  in  taxing  costs  of  the  case. 

DUNBAR,  C.  J.,  and  ANDERS,  J.,  con- 
cur. 

HOYT,  J.,  (dissenting.)  In  my  opinion 
the  instruction  which  is  held  to  be  erro- 
neous by  the  majority  of  the  court  stated 
the  law  of  the  case.  Such  instruction, 
taken  as  a  whole,  simply  told  the  Jury 
that  the  possession  of  property  recently 
stolen  was  a  circumstance  which  they 
should  take  Into  consideration  with  all 
the  other  circumstances  in  the  case,  and 
upon  such  consideration  determine 
whether  or  not  the  defendant  was  gnilty ; 
that  if,  in  their  judgment,  the  single  circum- 
stance of  such  possession  of  stolen  proper- 
ty was  sufficient  to  convince  them,  beyond 
a  reasonable  doubt,  of  the  guilt  of  the  ac- 
cused, It  alone  would  warrant  a  verdict 
of  guilty.  This  is  my  construction  of  the 
portion  of  the  charge  to  which  exception 
is  taken,  and,  so  construed,  I  think  it 
properly  stated  the  law.  I  cannot  agree 
with  the  further  contention  of  the  major- 
ity that  the  circumstance  of  the  possession 
of  the  stolen  property  was  rendered  im- 
material by  the  course  of  the  trial,  or  by 
the  concessions  of  the  state.  In  my  opin- 
ion the  judgment  should  be  affirmed. 

SCOTT,  J.,  concurs. 

(4  Wyo.  126)  ™",B™* 
8TATB  ex  rel.  FOOTS  r.  BOARD  OF  LIVE- 
STOCK COM'RS  OF  WYOMING  et  al. 
(Supreme  Court  of  Wyoming.   Feb.  9,  1893.) 
Estrats— Sale— Remedies  of  Owxer— Max- 

DAM  US. 

1.  Laws  1890-91,  a  83  ,  5  29,  relating  to 
the  live-stock  commission,  provides  that  the  sec- 
retary of  the  commission  snail  pay  the  proceeds 
from  the  sale  of  estrays  to  a  claimant  thereof, 
on  proof  of  ownership,  which  "shall  be  by  the 
affiaarit  of  the  owner,  with  at  least  one  credible 
corroborating  witness."  Held,  that  the  secre- 
tary may,  in  his  discretion,  require  proof  In 


corroboration  of  a  claimant's  affidavit,  In  ad- 
dition to  that  required  by  the  statute. 

2.  Mandamus  will  not  lie  to  compel  the 
secretary  to  pay  the  proceeds  from  a  sale  of 
estrays  to  a  claimant,  unless  the  secretary 
abuses  his  discretion,  and  refuses  to  consider 
proofs  presented  to  him. 

Application  by  Kobert  Foote  for  a  writ 
of  mandamus  to  compel  the  state  board 
of  live-stock  commissioners  and  Hiram  B. 
Ijams,  its  secretary,  to  pay  over  the  pro- 
ceeds from  the  sale  of  certain  estrays.  Re- 
lator demurs  to  the  answer.  Demurrer 
overruled. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  CLAKK,  J.: 

This  is  a  proceeding  originally  com- 
menced in  this  court,  in  which  the  relator 
prays  for  a  writ  of  mandamus,  requiring 
the  defendants  to  pay  over  to  him  the  pro- 
ceeds of  certain  cattle  sold  as  estrays  by 
one  C.  L.  Talbott,  a  stock  insf>ector  sta- 
tioned at  Omaha,  Neb.  The  petition  of 
tbe  relator  averred,  in  substance,  that  lie 
is  a  resident  and  citlsen  of  the  county  of 
Johnson,  in  tbe  state  of  Wyoming,  and 
engaged  in  the  business  of  dealing  in,  rais- 
ing, and  selling  live  stock;  that  on  or 
about  tbe  7tb  day  of  October,  A.  D.  1891, 
he  was  tbe  owner  of,  and  in  the  posses- 
sion of,  three  certain  bead  of  cattle,  brand- 
ed with  his  brand,  and  on  said  day  be 
shipped  said  cattle,  in  his  own  name,  to 
market  at  Omaha,  In  the  state  of  Nebras- 
ka ;  that  upon  tbe  arrival  of  said  cattle  at 
Omaha,  Neb.,  one  C.  L.  Talbott,  who  was 
then  and  there  an  inspector  appointed  by 
tbe  board  of  live-stock  commissioners  of 
Wyoming,  in  pursuance  of  law, seised  said 
three  head  of  cattle  as  estrays,  sold 
them,  and  remitted  the  proceeds  to  tbe 
secretary  of  said  board.  It  is  also  averred 
that  the  ownership  of  the  brand  borne  by 
said  cattle,  and  of  said  cattle,  were  well 
known  to  tbe  defendants  and  to  tbe  said 
stock  inspector  at  tbe  time  of  seisure.  It 
Is  also  averred  that  thereafter  the  relator 
mude  proof  of  hiB  ownership  of  said  brand, 
and  his  ownership  of  the  cattle,  to  the  de- 
fendants, as  required  by  law,  said  proof 
consisting  of  relator's  affidavit,  and  tbe 
affidavit  of  a  credible  corroborating  wit- 
ness, and  of  other  evidence;  that  after  tbe 
making  of  said  proof  relator  demanded 
of  the  defendants  that  they  pay  over  to 
him  tbe  proceeds  of  the  sale  made  by  said 
inspector  as  aforesaid,  but  that  tbe  de- 
fendants have  neglected,  fulled ,  and  refused, 
and  do  still  neglect,  fail,  and  refuse,  to 
pay  said  proceeds  over  to  relator;  and 
that  by  said  refusal  said  relator  was  de- 
prived of  the  possession,  use,  and  profit  of 
tbe  money  which  is  justly  his.  The  relator 
further  alleges  that  he  has  no  plain  or 
adequate  remedy  at  law,  whereby  he  can 
have  redress  in  the  premises,  and  will  be 
entirely  without  remedy  unless  it  be  afford- 
ed by  the  Interposition  of  tbis  court;  and 
he  prays  that  a  writ  of  mandamus  issue 
against  tbe  defendants,  the  board  of  live- 
stock commissioners  of  Wyoming,  requir- 
ing it  to  make  an  order  directing  its  secre- 
tary, Hiram  B.  Ijams,  to  pay  to  relator 
tbe  proceeds  of  the  sale  of  said  cattle,  and 
requiring  tbe  said  Hiram  B.  Ijams. as  such 
secretary,  to  pay  to  relator  said  proceeds. 
To  this  petition  the  defendants  filed  tbeU 
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Joint  answer,  in  wbteh  it  is  admitted  that 
at  the  time  mentioned  in  the  petition  the 
relator  shipped  the  cattle  mentioned  from 
this  state  to  market  at  Omaha,  Neb.,  and 
that  upon  their  arrival  at  Omaha  the  said 
stock  inspector  seized  them  as  estrays, 
sold  the  same,  and  remitted  the  proceeds, 
amounting  to  the  sum  of  $77.88,  to  the 
secretary  of  the  board  of  live-stock  commis- 
sioners. It  1b  denied  in  the  answer  that 
relator  was  ever  at  any  time  the  owner  of 
the  three  head  of  cattle  mentioned  in  the 
petition,  or  of  any  of  them.  It  is  also  de- 
nied that  the  relator  has  at  any  time  made 
satisfactory  proof  to  the  said  board,  or 
to  the  said  secretary,  of  IiIb  ownership  of 
said  three  head  of  cattle,  or  of  any  of 
them.  The  defendants  aver  that  on  or 
about  the  25th  day  of  October,  A.  D.  1x91. 
the  relator  submitted  tothesald  secretary 
bis  affidavit  to  the  effect  that  he  was  the 
owner  of  said  steers,  having  bought  the 
same  from  oneL.  A.  Webb  for  value,  taking 
a  bill  of  sale  therefor  from  said  Webb  at 
the  time  of  sale,  and  that  he  has  never 
sold  them,  or  parted  with  the  ownership 
of  the  same.  This  affi davit,  it  is  averred 
in  the  answer,  was  accompanied  by  the 
affidavit  of  said  Webb  to  the  effect  that  in 
November,  1890,  he  sold  and  delivered  to 
relator  seven  steers,  for  value,  the  same 
being  brauded  with  what  is  called  the 
"Hat  Brand,"  and  that  at  the  request  of 
relator  he  branded  the  steers  with  rela- 
tor's brand  at  the  time  of  the  sale,  and 
that  on  the  15th  day  of  July,  A.  D.  1S92, 
the  relator  also  submitted  to  said  secre- 
tary his  affidavit  to  the  effect  that  he  was 
the  owner  of  the  stock  bearing  the  brand 
borne  by  the  said  three  head  of  cattle; 
that  he  was  the  owner  thereof  at  the  time 
of  the  shipment  of  the  cattle,  and  that 
the  three  bead  of  cattle  were  taken  from 
him  at  Omaha,  Neb.,  and  the  proceeds 
were  remitted  to  the  said  secretary,  and 
by  him  held  as  a  portion  of  the  eatray 
fnnd;  that  these  proceeds  belonged  to 
him,  and  he  demanded  payment.  This 
affidavit  Is  corroborated  by  one  W.  B. 
Adams,  who  is  certified  to  by  the  officer 
bpfore  whom  the  affidavits  were  madp  to 
be  a  credible  person,  and  worthy  of  credit. 
The  defendants  further  allege  that  said 
proof  and  said  affidavits  so  made  by  the  re- 
lator were  not  satisfactory  proof  to  the 
said  secretary,  nor  to  said  board,  of  the 
ownership  of  said  cattle  by  said  relator, 
"and  therefore  the  said  board  of  live-stock 
commissioners  and  the  said  secretary  did 
decide  that  the  said  Robert  Foote  was 
not  the  owner  of  said  cattle,  so  far  as  es- 
tablished by  proofs  submitted  to  them." 
The  defendants  also  allege  that,  from 
other  papers  and  documents  in  possession 
of  the  said  secretary.lt  appeared  to  him 
and  to  tbe  board  that,  at  the  time  the 
relator  purchased  said  cattle,  bis  vendor, 
Webb,  was  not  the  lawful  owner  of  the 
same,  and  that  the  cattle  did  not  properly 
belong  to  said  relator.  To  this  answer 
the  relator  filed  a  general  demurrer,  and 
it  is  upon  thedemurrer  to  the  answer  that 
the  cause  now  comes  before  tbe  court. 

The  transactions  set  forth  in  thepetitlon 
and  answer  were  had  under  the  statute 
creating  the  board  of  live-stock  commis- 
sioners, and  definingitsduties,  (chapter 33, 


p.  150,  Laws  1890-91,  approved  January 
8, 1891.)  The  sections  of  that  act  which 
are  applicable  to  this  case  are  as  follows: 
"Sec.  25.  All  inspectors  shall  keep  a  recprd 
of  all  estrays  which  they  may  find  in  any 
shipment  of  cattle  or  horses  in  transit 
from  this  state,  and  shall  take  a  receipt 
for  the  same  from  the  shipper,  or  in  default 
of  such  receipt  shall  take  such  estray  from 
such  shipment,  giving  the  shipper  a  re- 
ceipt for  the  name  on  behalf  of  the  live- 
stock commission.  Said  inspector  shall 
make  a  report  every  thirty  days  of  all  such 
estrays  not  heretofore  reported  to  the  sec- 
retary of  the  live-stock  commission,  giv- 
ing a  description  of  tbe  same,  stating  any 
brands  or  other  marks  by  which  the  same 
may  be  Identified.  Said  secretary  shall 
keep  a  record  of  all  such  estrays  reported 
to  him  as  aforesaid,  which  shall  at  all 
times  be  open  to  the  public  for  inspection. 
Sec.  26.  It  shall  be  tbe  duty  of  all  persons 
shipping  estrays,  at  once  upon  tbe  sale 
thereof,  to  remit  to  tbe  secretary  of  the 
live-stock  commission  the  proceeds  re- 
ceived for  each  and  every  estray,  the  own- 
ership of  which  shall  be  unknown  to  the 
Inspector,  to  whom  a  receipt  for  the  same 
was  given.  If  any  inspector  shall  at  any 
time  sell  an  astray  snipped  from  thisstate, 
he  shall  immediately  remit  tbe  proceeds 
thereof  to  tbe  secretary  of  the  live-stock 
commission.  Sec.  27.  All  moneys  received 
by  the  secretary  of  the  live-stock  commis- 
sion from  the  sale  of  estrays  shall  be  kept 
by  such  secretary  in  bis  hands  separate 
from  any  other  fund,  and  shall  bo  known 
as  the  '  Estray  Fund.'  and  shall  be  h«>  held 
by  said  secretary  until  so  paid  over  to  the 
owners  of  such  estrays,  or  paid  over  to 
the  state  treasurer  as  hereinafter  provid- 
ed. Sec.  28.  The  secretary  of  the  live- 
stock commission  shall  semiannually,  and 
daring  tbe  last  week  of  June  and  Decem- 
ber of  each  year,  send  two  lists  of  all  un- 
claimed estrays,  for  which  he  has  received 
payment,  to  the  county  clerk  of  each 
county,  who  shall  post  one  copy  In  a  con- 
spicuous place  In  tbecourthoiise.and  place 
one  copy  on  file  in  his  office,  as  herein  pro- 
vided, since  his  last  publication  as  herein 
provided.  Sec.  29.  Tbe  secretary  of  the 
live-stock  commission,  upon  satisfactory 
proof  of  the  ownership  of  any  estray  sold 
as  above  provided,  and  for  which  he  has 
received  the  money,  shall  pay  such  owner 
the  amount  received  from  the  sale  of  such 
estray  or  estrays:  provided,  that  such 
ownership  shall  be  proven  within  one  year 
after  the  publication  of  the  notice  of  sale 
of  said  estray  or  estrays,  as  above  pro- 
vided. Proof  of  the  ownership  shall  be  by 
affidavit  of  tbe  owner,  with  at  least  one 
credible  corroborating  witness." 

John  M.  Davidson  and  Robert  W. 
Breckons,  for  plaintiff.  Charles  N.  Potter, 
Atty.  Gen.,  for  defendants. 

CLARK,  J.,  (after  stating  the  facts.) 
Upon  argument  counsel  for  relator  vailed 
our  attention  especially  to  section  29, 
quoted  in  the  statement  of  the  case  ap- 
pended hereto,  and  contended  that  inas- 
much as  tbe  statute  provides  that "  proof 
of  ownership  shall  be  by  affidavit  of  the 
owner,  with  at  least  one  credible  corrobo- 
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rating  witness,"  when  such  affidavit,  80 
corroborated,  la  submitted,  It  only  re- 
mains for  the  secretary  to  pay  out  the 
proceeds  from  the  sale  of  estrays  to  the 
person  so  claiming  and  submitting  such 
proof,  and  that  the  secretary  has  no  power 
or  authority  to  look  to  any  other  papers 
or  documents  in  his  possession  which  may 
affect  the  question  before  him,  but  that 
the  question  of  the  ownership  of  the  es- 
trays, and  of  the  claimant's  right  to  the 
proceeds  thereof,  must  be  determined  sole- 
ly by  the  proof  submitted  by  the  claim- 
ant: and  be  also  contended  that  in  a  pro- 
ceeding of  this  kind  this  court  would  ex- 
amine the  proofB  submitted  to  the  secre- 
tary, and  if,  in  our  opinion,  It  should  ap- 
pear from  Buch  proofs  that  the  secretary 
erred  In  his  decision,  we  would  correct  the 
error,  and  issue  the  writ  as  prayed  for. 
We  cannot  assent  to  this  doctrine.  The 
section  29,  before  quoted,  unquestionably 
confers  upon  the  secretary  power  and  au- 
thority to  hear  and  determine  the  question 
of  the  ownership  of  any  estrays  sold 
under  the  provisions  of  the  act,  and  for 
which  he  has  received  the  money.  The 
exercise  of  this  power  is  clearly  the  exer- 
cise of  judicial  functions,  and,  in  the  exer- 
cise of  Judicial  functions',  it  is  plain  that  the 
secretary  Is  endowed  with  Judicial  discre- 
tion. The  provision  of  the  statute  that 
prijof  of  ownership  shall  be  by  affidavit 
of  the  owner,  with  at  least  one  credible 
corroborating  witness,  cannotreasonably 
be  construed  In  such  a  way  that  it  will 
take  away  any  part  of  the  discretion  with 
which  the  law  has  clothed  the  secretary, 
and  require  him  to  pay  out  the  funds 
claimed  upon  proofs  which  do  not  satisfy 
his  mind  and  Judgment,  and  that  simply 
because  the  proofs  are  in  the  form  as  re- 
quired by  the  statute.  Tula  would  indeed 
be  sacrificing  substance  to  form,  and 
transforming  a  provision  intended  to  fur- 
nish owners  of  estrays  a  simple  and  inex- 
pensive method  of  reaching  the  proceeds 
of  their  property  Into  a  possible  means  of 
perpetrating  the  gravest  of  frauds.  The 
language  of  the  section  certainly  does  not 
afford  ground  for  any  such  construction. 
It  contemplates  that  the  proof  shall  be 
satisfactory  to  the  secretary,  and,  in  pro- 
viding that  the  affidavit  of  the  owner 
shall  be  corroborated  by  at  least  onecred- 
ible  witness,  clearly  Implies,  not  that  Much 
proof  shall  be  the  maximum,  but  the  min- 
imum, of  the  quantity  of  proof  to  be  sub- 
mitted, and  that  the  secretary  may  re- 
quire further  and  additional  proof  in  cor- 
roboration of  claimant's  affidavit.  Such 
being  the  case,  how  can  it  be  claimed  that 
in  a  proceeding  of  this  uature  we  can  re- 
view the  case  made  before  the  secretary, 
and  if,  in  our  Judgment,  it  should  appear 
that  the  secretary  erred  In  the  conclusion 
which  he  reached,  issue  the  writ,  thus 
transforming  a  proceeding  in  mandamus 
Into  an  appellate  proceeding  to  vacate, 
modify,  or  reverse  the  decision  of  an  offi- 
cial clothed  with  limited  Judicial  power? 
Our  statute  (section  3073,  Rev.  St.)  thus 
defines  "mandamus:"  "Mandamus  is  a 
writ  issued  in  the  name  of  a  territory  to 
an  Inferior  tribunal,  corporation,  board, 
or  person,  commanding  the  performance 
of  an  act  which  the  law  specially  enjoins 


as  a  doty  resulting  from  an  office,  trust, 
or  station."  And  section  3074  expressly 
provides  that  "although  It  may  require 
an  inferior  tribunal  to  exercise  Its  Judg- 
ment, or  to  proceed  to  the  discharge  of 
any  of  its  functions.  It  cannot  control 
Judicial  discretion. "  This  statutory  pro- 
vision is  no  new  doctrine.  It  simply  em- 
phasizes the  rule  which  almost  universally 
existed  atcommon  law.  Wedo  not  deem  It 
necessary  to  cite  authorities  In  support  of 
the  rule.  They  are  so  numerous  that  the 
rule  may  be  considered  elementary.  In 
Hoole  v.  Kinkead,  IB  Nev.  217,  the  court 
held  that  "a  subordinate  body  can  be  di- 
rected to  act,  but  not  how  to  act,  in  a 
matter  as  to  which  it  has  the  right  to  ex- 
ercise its  Judgment;  and  where  It  Is  vested 
with  power  to  determine  aqnestlonof  fact 
the  duty  is  Judicial,  and,  however  errone- 
ous Its  decision  may  be,  It  cannot  be  com- 
pelled by  mandamus  to  alter  its  determi- 
nation. We  think  the  above  qootation 
entirely  applicable  to  the  case  before  us. 
It  is  true  that  in  cases  where  it  appears 
that  the  tribunal  required  to  determine  a 
question  of  fact  did  determine  the  question, 
but  in  such  a  way  that  it  was  apparent 
from  an  examination  of  the  cause  that 
It  flagrantly  abused  its  discretion,  and 
refused  to  exercise  Its  judgment  npon  the 
proofs  presented  to  It,  mandamus  will  He, 
and  will  correct  such  abuse  of  discretion; 
but  no  such  abuse  appears  in  this  case, 
and  hence  this  proposition  need  not  hefur- 
ther  considered.  For  the  foregoing  rea- 
sons we  are  of  the  opinion  that  the  an- 
swer does  set  forth  a  defense  to  the  ap- 
plication for  a  writ  of  mandamus,  and 
that  the  demurrer  should  be  overruled. 

GKOESBECK,  C.  J.,  and  CONAWAY,  J., 
concur. 


(1  Okl.  210) 

MARION  et  al.,  Board  of  School  Trustees,  r. 
TERRITORY  ex  rel.  WILSON. 

(Supreme  Court  of  Oklahoma.  Jan.  27,  1893.) 

Public  Schools  —  Separate  Schools  fok  Col- 
ored Pupils  —  Election  to  Establish  —Stat- 
utes Regulating  —  Mandatory  Provisions  — 
Mandamus  to  School  Officers- Petition. 

1.  In  an  action  by  the  territory,  on  the  re- 
lation of  a  resident  of  a  ward  of  a  city,  against 
the  members  of  the  school  board  and  city  super- 
intendent of  school 8,  to  compel  defendants  to 
admit  relator's  children  to  the  ward  school  as 
pupils,  the  petition  showed  that  while  a  regular 
term  of  said  school  was  being  held,  relator  ap- 
plied to  have  his  children,  who  were  eligible  and 
qualified,  admitted  to  the  school;  that  the  ap- 
plication was  refused  by  the  teacher  aud  by  de- 
fendants, for  the  reason  that  his  children  were 
colored,  and  said  school  was  established  hy  the 
school  board  exclusively  for  white  pup.K  A 
writ  of  mandate,  containing  all  the  substan- 
tive averments  of  the  petition,  was  duly  issued. 
Held,  that  the  petition  stated  a  good  cause  of 
action,  and  a  demurrer  thereto  and  to  the  writ 
was  properly  overruled. 

2.  St.  c.  79,  art.  13,  §  1,  relating  to  public 
schools,  provides  that  separate  schools  for  white 
and  colored  children  may  be  established  in  the 
territory  as  follows,  "and  in  no  other  way." 
Section  4  provides  that  "not  more  than  twenty 
days,  nor  less  than  ten  days,  prior  to"  an  elec- 
tion to  determine  the  question  of  establishing 
separate  schools  for  white  and  colored  pupils, 
"the  county  commissioners  of  each  county  shall 
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appoint  in  each  election  precinct  in  their  re- 
spective counties  two  judges  and  one  clerk, 
whose  dnty  it  shall  be  to  hold  said  election." 
Section  8  provides  that  "any  failure  to  comply 
with  any  and  all  the  provisions  of  this  act  shall 
render  such  act  of  establishing  separate 
schools  void,"  etc.  Held,  that  the  provision  rel- 
ative to  the  time  of  appointment  of  judges  and 
clerks  was  directory  only,  and  the  fact  that  they 
were  appointed  26  days  prior  to  the  election 
was  not  such  failure  to  comply  with  the  statute 
as  would  render  the  election  void.  Green,  C.  J., 
dissenting. 

3.  Where  a  specific  chapter  of  the  statutes 
provides  for  a  system  of  common  schools,  and 
is  complete  within  itself,  an  election  held  In 
compliance  with  its  provisions  to  determine  the 
question  as  to  whether  separate  schools  shall  be 
established  for  colored  pupils  is  not  invalid  be- 
cause not  conducted  as  required  by  the  statute 
governing  general  elections  known  as  the  "Aus- 
tralian System." 

Appeal  from  district  court,  Logan  comi- 
ty: E.  B.  Green,  Judge. 

Action  by  the  territory  of  Oklahoma,  on 
the  relation  of  John  Wilson,  against 
Francis  E.  Marion  and  others,  members 
of  the  public  school  hoard  of  the  city  of 
Guthrie,  and  Edward  L.  Ha  Hack,  city  su- 
perintendent of  schools  of  the  city  of  Guth- 
rie, to  compel  the  defendants  to  admit  the 
relator's  children  as  pupils  to  a  certain 
ward  school,  of  said  city.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

H.  8.  Cunningham,  for  appellants. 
Brown  &  Soward,  for  appellees. 

BURFORD,  J.  The  relator,  John  Wil- 
son, brought  his  action  In  the  district 
court  of  Logan  county,  praying  for  a  writ 
of  mandate  against  the  defendants,  com- 
pelling them  to  admit  bis  two  children  — 
Eva,  aged  10  yearn,  and  Janetta,  aged  9 
years— as  pupils  in  the  Fourth  ward  school 
of  said  city.  The  petition  shows  that  he 
and  his  wife  are  residents  of  said  ward, 
and  have  been  for  the  two  years  last  past; 
that  his  daughters  are  eligible  and  quali- 
fied to  be  admitted  as  pupils  in  said 
school;  that  a  regular  terra  of  said  public 
school  was  being  held  and  taught  at  suid 
school;  and  that  he  had  taken  his  two 
daughters  to  said  school,  and  applied  to 
have  them  admitted  and  enrolled  an  pupils, 
which  application  had  been  refused  by  the 
teacher  of  said  school,  and  refused  and  de- 
nled  by  the  defendants, for  the  reason  that 
his  children  were  colored,  and  that  said 
school  wasestabliRhed  by  the  school  board 
exclusively  for  white  pupil*.  An  alterna- 
tive writ  of  mandate  .was  Issued,  com- 
manding the  defendants  to  appear  and 
show  cause  why  said  children  should  not 
be  admitted  as  pupils  in  said  school.  The 
defendants  appeared,  and  demurred  to 
said  alternative  writ,  for  the  reason  that 
said  writ  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action  aorainst  the 
defendants.  This  demurrer  was  overruled, 
and  exception  saved.  There  was  no  error 
in  this  ruling,  the  complaint  states  a  good 
cause  of  action,  and  the  writ  contains  all 
the  substantive  averments  of  the  com- 
plaint. The  defendants  then  filed  their  an- 
swer. The  first  paragraph  is  a  general  de- 
nial. They  next  admit  that  they  are  the 
official  school  board  and  superintendent  of 
the  public  schools  of  the  city  of  Guthrie, 


and  that  they  have  refused  the  relator's 
children  the  privilege  of  attending  the 
Fourth  ward  school  of  said  city;  but  they 
further  allege  that,  pursuant  to  the  pro- 
visions  of  article  13  of  chapter  79  of  the 
Statutes  of  Oklahoma,  an  election  was 
duly  held  ou  the  first  Tuesday  of  April,  A. 
D.  1891,  and  at  said  election  there  was  duly 
submitted  to  the  qualified  school  electors 
of  said  county,  and  by'  them  voted,  for  or 
against,  the  proposition  of  the  mainte- 
nance of  separate  schools  for  white  and 
colored  children  In  said  comity;  that  re- 
turns of  said  electiou  were  duly  made  as 
required  by  law,  and  the  board  of  county 
commissioners  of  said  county  duly  can- 
vassed the  said  returns,  and  published  the 
result  in  the  Guthrie  Dally  News  and  Ok- 
lahoma State  Capitol,  newspapers  pub- 
lished in  said  county;  that  at  said  elec- 
tion the  majority  of  the  votes  cast  were 
in  favor  of  the  establishment  of  separate 
schools  for  white  and  colored  children  in 
said  county;  that  the  hoard  of  county 
commissioners,  pursuant  to  the  provi- 
sions of  said  statute,  levied  and  caused  to 
be  extended  upon  the  tax  rolls  of  said 
county  a  tux  of  5  mills  upon  the  dollar 
upon  all  the  taxable  property  In  said  coun- 
ty. In  addition  to  all  other  taxes  provided 
for  by  law,  and  that  same  Is  sufficient  to 
maintain  separate  schools  In  said  county 
during  the  current  school  year;  that  they 
have  done  all  things  'necessary  for  the 
maintenance  of  separate  schools  for  the 
education  of  white  and  colored  children, 
by  providing  suitable  buildings,  and  fur- 
nishing them  with  suitable  furniture  and 
appliances,  and  haveemployed  competent, 
capable,  and  qualified  teachers  for  said 
schools;  that  the  whole  number  of  schools 
maintained  and  teachers  employed  In  said 
city  number  16,  13  of  which  are  assigned 
for  the  use  of,  and  are  attended  exclusive- 
ly by,  white  pupils,  and  3  of  which  are  as- 
signed to  the  use  of.  and  attended  exclu- 
sively by,  colored  pupils,  and  that  all  of 
said  schools  are  graded  according  to  the 
attainments  and  proficiency  of  said  pu- 
pils; that  all  of  said  schools  are  located 
within  the  corporate  limits  of  said  city, 
and  are  centrally  and-  conveniently  lo- 
cated, and  all  pupils,  white  and  colored, 
have  convenient  access  thereto;  that  the 
schools  maintained  by  said  board  for  the 
education  of  the  colored  children  are  equal 
In  every  way  to  those  maintained  for  edu- 
cation of  white  children,  and  that  all  are 
supplied  wrth  equal  facilities  for  acquiring 
an  education;  that  the  relator  has  been 
sending  bis  children  to  one  of  said  schools 
provided  for  colored  children,  and  that 
they  were  not  denied  the  privilege  of  the 
public  schools  of  said  city,  but  were  only 
denied  the  right  to  attend  as  pupils  at  a 
school  maintained  exclusively  for  white 
pupils.  The  relator  replied  to  this  an- 
swer by  a  general  denial.  The  cause  was 
submitted  to  the  court  for  trial  by  agree- 
ment of  parties,  and,  after  hearing  the  evi- 
dence, at  the  request  of  both  pur  ties,  the 
court  made  a  special  finding  of  facts  and 
stated  his  conclusions  of  law  therein  lu 
writing.  The  finding  of  facts  and  conclu- 
sions of  law  present  to  this  court  the 
errors  complained  of. 
The  court  found  the  facts  to  be  as  fol- 
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lows:  "That  the  relator,  John  Wilson,  is 
a  colored  man,  residing  within  the  Fourth 
ward  of  the  city  of  Guthrie:  that  his  chil- 
dren are  colored  children,  and  reside  with 
him;  that  they  were  by  Edward  L.  Bal- 
leck,  superintendent  of  the  public  schools 
of  the  city  of  Guthrie,  under  the  direction 
of  the  board  of  educatiou  of  such  city,  de- 
nied admission  into  the  schools  of  said 
ward  for  the  reason  that  they  werecolored 
children;  that,  pursuant  to  the  provision 
of  article  13  of  chapter  79  of  the  Statutes  of 
Oklahoma,  an  election  was  duly  held  on 
the  flrst  Tuesday  of  April,  1891,  at  which 
election  there  was  duly  submitted  to  the 
qualified  school  electors  of  the  county  of 
Logan  the  proposition  of  the  maintenance 
of  separate  schools  for  white  and  colored 
children  in  said  county;  thatsaid  electors, 
at  such  election,  voted  upon  such  ques- 
tions; that  returns  of  such  election  were 
duly  made  and  canvassed  within  the  time 
and  in  the  manner  prescribed  by  law,  and 
the  result  of  said  election  was  duly  pub- 
lished, as  required  bylaw;  that  said  re- 
sult showed  a  large  majority  in  favor  of 
separate  schools  for  the  education  of 
white  and  colored  children:  that  the  de- 
fendant school  board  proceeded  to  hire 
teachers  and  suitable  buildings,  and  to 
furnish  the  necessary  equipments  and 
furniture,  for  the  maintenance  of  separate 
schools  for  the  education  of  white  and  col- 
ored children  in  said  city,  and,  at  the  date 
when  the  said  Wilson  was  refused  admis- 
sion into  the  schools  of  the  Fourth  ward, 
he  was  informed  that  bis  children  would 
be  admitted  in  the  school  of  the  proper 
grade  maintained  in  the  Third  ward  of 
said  city  for  the  education  of  colored 
children;  that  he  sent  his  children  to  said 
school,  and  that  at  the  date  of  this  hear- 
ing they  were  attending  the  same,  and 
enjoying  the  privileges  thereof ;  that  said 
schools  maintained  for  the  education  of 
colored  children,  as  aforesaid,  are  equal 
in  every  respect  to  those  maintained  for 
the  education  of  white  children,— equal  in 
thecbnracter  and  qualification  of  teachers, 
equal  in  the  buildings,  furniture,  and  appli- 
ances, equal  In  the  grades  maintained  and 
branches  taught,— the  colored  pupils  hav- 
ing exactly  the  same  facilities  tor  acquir- 
ing an  education  as  enjoyed  by  the  white 
children  of  said  city;  that  a  tax  has  been 
levied  by  the  county  commissioners  of  said 
Logan  county  sufficient  to  provide  for  the 
maintenance  of  said  schools;  that  the  said 
elections  was  held  under  the  provisions  of 
sections  1  to  5,inclusive,of  article  13, chap- 
ter 79,  of  the  Statutes  of  Oklahoma,  and 
no  effort  was  made  to  comply  with  thepro- 
visiou  of  chapter  33  of  the  Statutes  of  Ok- 
lahoma; that  the  county  commissioners, 
in  giving  the  notice  provided  for  in  sec- 
tion 4  of  said  article  13,  gave  twenty-six 
days' notice,  instead  of  twenty  days' no- 
tice, ns  required  by  the  terms  of  suld  sec- 
tion." 

Thereupon  the  court  stated  the  follow- 
ing conclusions  of  law:  "First.  The  leg- 
islative assembly  of  the  territory  of  Okla- 
homa had  the  power,  and  it  was  a  right- 
ful subject  of  legislation,  not  inconsistent 
with  the  constitution  and  laws  of  the 
United  States,  to  provide  a  school  system 
of  public  schools  for  said  territory  under 


which  separate  schools  for  the  education 
of  white  and  colored  children  might  be 
established  and  maintained.  Second.  The 
provisions  of  article  13  of  chapter  79,  un- 
der which  separate  schools  for  the  educa- 
tion of  white  and  colored  children  may  be 
established,  are  mandatory,  and  must  be 
strictly  complied  with  in  the  holding  of 
the  election  therein  provided  for,  in  order 
that  such  separate  schools  may  be  legally 
established  and  maintained.  Third.  The 
county  commissioners  of  Logan  county 
had  no  power  or'  authority,  under  section 
4  of  said  article  13,  to  appoint  the  judges 
and  clerks  of  said  election  twenty -six  days 
prior  to  the  election,  and  their  failure  to 
appoint  within  the  time  prescribed  -  by 
that  section  rendered  the  election  void, 
and  no  separate  schools  for  the  education 
of  white  and  colored  children  could  be 
established  and  maintained  by  virtue  of 
said  election.   E.  B.  Green,  Judge." 

The  defendants  each  excepted  to  the 
findings  of  facts  and  the  several  conclu- 
sions of  law.  Judgment  was  rendered  for 
the  relator,  and  a  peremptory  writ  of 
mandate  directed  to  issue  against  the  de- 
fendants. From  this  judgment  and  order 
the  defendants  appeal  to  this  court. 

There  are  four  assignments  of  error,  Tlx. : 
First.  The  complaint  of  the  appellees  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Second.  The  court  erred 
in  overruling  the  demurrer  of  appellants 
to  the  alternative  writ.  Third.  The 
court  erred  in  making  Its  second  conclu- 
sion of  law  upon  the  special  findinus  of 
fact.  Fourth.  The  court  erred  In  making 
its  third  conclusion  of  law  stated  upon 
the  special  findings  of  fact. 

As  already  indicated  herein,  we  think 
the  complaint  sufficient,  and  that  the 
court  below  committed  no  error  in  over- 
ruling the  demurrer  to  the  alternative 
writ.  The  third  and  fourth  conclusions  of 
law  present  the  question  of  the  effect  of  the 
election  held  under  article  13,  c.  79,  St. 
Okl.,  and  will  be  considered  together. 
The  flrst  section  of  said  act  provides: 
"Separate  schools  for  the  education  of 
white  and  colored  childreu  may  be  estab- 
lished In  the  territory  as  follows,  and  in 
no  other  way."  It  is  insisted  that  this 
section  makes  all  the  provisions  of  said  act 
mandatory,  and  that  a  strict  compliance 
with  each  and  every  step  is  required  in  or- 
der to  render  an  election  held  thereunder 
valid.  Statutes  must  be  construed  accord- 
ing to  the  legislative  intent,  in  so  far  as 
the  same  can  be  determined,  and  accord- 
ing to  their  purpose.  The  purpose  of  this 
article  was  to  provide  the  mode  for  estab- 
lishing separate  schools  by  a  general  elec- 
tion, at  which  all  qualified  school  electors 
might  express  their  choice  on  such  ques- 
tion, and  to  declare  that  separate  schools 
shall  not  be  established  in  any  other  way 
than  by  submitting  said  question  to  the 
will  of  the  people  at  a  general  election,  to 
be  held  at  the  time  fixed  in  the  statute.  It 
was  not  intended  that  the  words  "and  in 
no  other  way  "  should  be  limited  in  their 
application  to  each  and  every  particular 
step  provided  for  executing  said  law,  but 
it  is  general  in  Its  effect,  and  is  an  inhibi- 
tion against  establishing  separate  schools 
by  school  trustees,  school  boards,  civil 
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townships,  or  municipal  corporations, 
and  requiring  the  question  of  separate  or 
mixed  schools  to  in  every  instance  be  sub- 
mitted to  a  vote  of  the  school  electors  of 
each  county,  and  making  that  result  final. 
Section  4  of  said  article  13  provides  as  fol- 
lows: "Not  more  than  twenty  days  nor 
less  than  ten  days  prior  to  said  plection, 
the  county  commissioners  of  each  county 
shall  appoint  In  each  election  precinct  in 
their  respective  counties  two  judges  and 
one  clerk,  whose  duty  It  shall  be  to  hold 
said  election."  The  findings  of  fact  herein 
show  that  the  county  commissioners  of 
Logan  county  appointed  these  Judges  and 
clerks  26  days  prior  to  the  election,  and 
in  all  other  particulars  the  election  was 
held,  the  returns  canvassed,  the  result 
declared  and  published,  strictly  according 
to  the  terms  of  the  statutes.  Does  this 
irregularity  of  the  county  commissioners 
invalidate  the  election?  Section  8  of  said 
act  rends  thus:  "Any  failure  to  comply 
with  any  and  all  the  provisions  of  this  act 
shall  render  such  act  of  establishing  sepa- 
rate schools  void,  and  Immediately  all  of 
the  children  of  school  age  in  such  county 
shall  be  admitted  to  the  school  or  schools 
of  their  respective  district." 

It  is  contended  with  much  force  that  this 
section  renders  all  the  provisions  of  this 
act  mandatory,  whether  they  ar<*  of  such 
a  character  as  to  affect  the  results  of  an 
election  or  not,  and  the  learned  judge  who 
tried  the  case  below  adopted  this  view  of 
the  law  and  so  held.  We  are  aware  that 
there  is  some  highly  respectable  authority 
in  support  of  this  construction,  but,  as  be- 
fore stated,  we  must  look  to  the  legisla- 
tive purpose  and  intent.  It  was  the  pur- 
pose of  the  legislature  to  submit  the  ques- 
tion of  mixed  or  separate  schools  in  the 
territory  to  the  school  electors  of  each 
county,  and  this  was  the  controlling  pur- 
pose. All  the  details  of  carrying  on  the 
election  are  subservient  to  this  one  pur- 
pose, and  this  act  must  be  construed  with 
this  purpose  in  view.  McCrary,  in  his 
valuable  work  on  Elections,  (section  7,) 
says:  "Irregularities  which  do  not  tend 
to  affect  results  are  not  to  defeat  the 
will  of  the  majority.  The  will  of  the 
majority  is  to  be  respected  even  when  ir- 
regularly expressed.  Those  provisions 
wbicli  -affect  the  time  and  place  of  the 
elections  and  the  legal  qualifications  of 
the  electors  are  genernlly  of  the  substance 
of  the  election,  while  those  touching  the 
recording  and  return  of  the  legal  votes 
received,  and  the  mode  and  manner  of 
conducting  the  mere  details  of  the  elec- 
tions, are  directory  "  And  again,  in  sec- 
tion 187.  this  author  lays  down  this  funda- 
mental rule:  "Provisions  which  affect  the 
merits  of  the  election  are  mandatory; 
tnose  which  do  not  are  directory."  In 
Piatt  v.  People,  29  111.  72,  and  approved  In 
State  v.  Nicholson,  102  N.  C.  465,  9  S.  E. 
Rep.  545,  the  court  says:  "The  rules  pre- 
scribed by  law  for  conducting  an  election 
are  designed  chiefly  to  afford  an  oppor- 
tunity for  the  free  and  fair  exercise  of  the 
elective  franchise,  and  to  ascertain  with 
certainty  the  result.  Such  rules  are  di- 
rectory merely,  not  jurisdictional  or  Imper- 
ative. If  an  Irregularity  of  which  com- 
plaint is  made  be  shown  to  have  deprived 


no  voter  of  his  right,  nor  admitted  a  dis- 
qualified person  to  vote,  if  it  cast  no  un- 
certainty upon  the  result,  and  had  not 
been  occasioned  "by  the  urgency  of  a  party 
seeking  to  derive  a  benefit  from  It,  it  may 
well  be  overlooked  In  a  case  of  this  kind, 
when  the  only  question  is  which  vote  was 
the  greatest.  The  forms  which  must  be 
observed  In  order  to  render  the  election 
valid  are  those  which  affect  the  merits." 

It  will  not  be  contended  that  the  Irregu- 
larity In  the  appointment  of  judges  in  any 
manner,  or  to  any  degree,  prevented  a  free 
and  fair  exercise  of  the  elective  franchise 
in  this  case.  It  deprived  no  voter  of  any 
right;  It  did  not  permit  any  illegal  voter 
to  vote;  it  cast  no  uncertainty  upon  the 
result;  it  was  not  occasioned  by  the  ur- 
gency of  any  person  seeking  to  derive  a 
benefit  from  it;  and,' in  the  language  of 
the  learned  Illinois  court,  it  may  well  be 
overlooked.  In  People  v.  Cook,  8  N.  Y. 
67,  it  is  held  that  mere  irregularities  in  the 
selection  of  election  officers,  which  do  not 
affect  the  merits  of  the  case,  are  not  to  be 
regarded  as  affecting  the  validity  of  an 
election.  To  the  same  effect  are  Whipleyv. 
McKune,  12  Cal.  352;  Colt  v. Eves,  12  Conn. 
243;  Dale  v.  Irwin,  78  111.  170;  Bacon  v. 
Malzacher,  102  111.  663;  Paine,  Elect.  §  309; 
Keller  v.  Chapman,  34  Cal.  635.  The  rule 
seems  to  be  well  established  that  those 
requirements  of  a  statute  which  are  man- 
datory must  be  strictly  observed;  those 
which  are  directory  need  not.  Those 
matters  are  mandatory  which  nffect  the 
results  or  merits  of  the  election;  all  others 
directory.  Then,  what  are  the  manda- 
tory requirements  under  the  statute  In 
question?  It  is  mandatory  to  appoint 
judges,  for  an  election  cannot  be  held  with- 
out judRts.  But  the  time  in  which  they 
are  to  be  appointed  is  directory ;  the  time 
of  their  selection  is  not  of  the  substance  of 
the  election.  In  the  absence  of  fraud.it 
can  in  no  way  affect  the  results.  The  time 
and  place  of  holding  the  election  are  man- 
datory, for,  being  fixed  by  statute,  the 
electors  must  know  the  law,  and  can  safe- 
ly rely  upon  the  time  and  place  fixed,  and 
no  one  has  authority  to  change  it.  The 
returns  must  be  canvassed  and  declared. 
The  statute  flxeB  the  time  in  which  itshall 
be  done.  Failure  to  observe  this  time 
would  not  invalidate  the  electiou,  because 
the  time  of  making  the  returns  is  not  of 
the  substance,  and  does  not  affect  the  re- 
sults of  merits.  In  the  case  at  bar  the 
judges  were  appointed,  there  was  no  fail- 
ure to  act,  but  the  board  appointed  the 
judges  and  clerks  six  days  too  soon.  This 
was  an  irregularity  only.  It  was  not  a 
failure  to  comply  with  the  statute,  but 
was  an  act  required  to  be  done,  and  was 
done,  but  in  an  irregular  manner.  Such 
acts  are  not  void,  and  an  immaterial  er- 
ror of  this  kind  cannot  be  held  to  vitiate 
the  entire  electiou,  and  set  aside  the  will 
of  the  voters,  freely  and  fairly  expressed, 
and  honestly  determined  and  declared. 
The  purpose  of  the  legislature  as  set  forth 
In  section  8  was  not  to  change  the  ordi- 
nary rules  of  construction,  but  to  recog- 
nize and  adopt  them  as  they  existed;  to 
declare  that  all  things  required,  which 
weut  to  affect  the  merits  or  results  of  the 
election,  if  omitted  to  be  done  should  ren- 
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der  the  election  void,  bnt  as  to  those  acts 
which  were  not  theretofore  mandatory, 
but  only  directory,  said  section  does  not 
change  the  rule.  An  examination  of  and 
reference  to  the  laws  generally  adopted  by 
our  first  legislature  supports  and  sustains 
this  conclusion. 

We  are  further  supported  in  our  view  of 
the  interpretation  of  this  act  by  the  pro- 
visions of  section  9,  which  provides  that 
"any  person  aggrieved  by  any  actions  on 
the  part  of  a  district  or  township  Bchool 
board  or  board  of  county  commisHioners  in 
failing  to  comply  with  the  provisions  of  this 
act  may  have  his  remedy  by  writ  of  man- 
damus against  such  district  or  township 
school  board  or  board  of  county  commis- 
sioners in  any  court  having  Jurisdiction." 
Why  the  necessity  for  this  provision?  Ir 
gives  the  party  no  new  remedy.  He  had 
the  right  to  this  remedy  before  it  was 
provided  for  by  this  section.  It  is  an- 
other legislative  recognition  of  the  laws 
or  the  land,  and  is  cited  in  support  of 
the  interpretation  we  have  put  upon  sec- 
tion 4.  If  the  board  of  county  cominis- 
sioners.bad  failed  to  appoint  the  Judges 
and  clerks  not  more  than  20  nor  less  than 
10  duys  before  the  election,  any  school 
elector  might  have  had  his  writ  of  man- 
damns  to  compel  them  to  act.  This  writ 
could  not  issue  until  they  had  refused  or 
failed  within  the  time  to  act,  and,  if  for  a 
failure  only,  why  this  remedy,  if  the  act 
when  done  should  be  void  ?  It  seems  clear 
that  If  the  board  should  fail  within  the 
statutory  time  to  make  the  required  ap- 
pointments, that  writ  of  mandamus 
might  issue  to  compl  them  to  appoint 
after  the  time  had  expired,  a nd  prior  to 
the  day  of  election,  and  the  irregularity 
of  the  appointments  when  made  would 
not  affect  the  validity  of  the  election.  The 
power  to  control  local  affairs  is  by  our 
forms  of  government  largely  vested  in  the 
people,  and  legislatures  and  courtH  are 
slow  to  adopt  any  rule  which  tends  to 
diminish  or  destroy  thin  power  when  ex- 
ercised properly.  It  has  always  been  the 
policy  of  the  courts  in  this  couutry  to 
give  effect  and  validity  to  elections  by  the 
people,  when  there  has  been  a  reasonably 
fair  attempt  to  comply  with  the  require- 
ments of  law,  and  no  fraud  has  been  prac- 
ticed or  advantage  acquired.  Mere  tech- 
nical irregularities  and  omissions  in  the 
performance  of  ministerial  duties  by  elec- 
tion officers  should  not  be  permitted  to  de- 
feat the  popular  will  in  any  case  when 
there  has  been  an  attempt  to  conform  to 
the  requirements  of  the  statute,  and  no 
injury  has  resulted  to  any  one.  The  act 
of  the  board  of  county  commissioners  in 
this  case  in  appointing  the  election  judges 
prematurely  did  not  affect  the  merits  or 
validity  of  said  election. 

It  is  conteuded  by  counsel  for  the-  re- 
lator that  said  election  was  illegal  be- 
cause not  held  under  the  provisions  of  the 
general  election  law  known  as  the  "Aus- 
tralian System."  Chapter  33,  St.  Okl. 
Chapter  79  is  a  law  complete  within  it- 
self, and  provides  for  a  system  of  common 
schools,  the  board  of  school  officers,  the 
means  of  raising  and  expending  school 
revenues,  and  the  terms  of  office,  times 
und  manner  of  electing  school  officers. 


Article  IS  Is  a  part  of  this  chapter,  and 
must  be  construed  with  reference  to  its 
other  provisions.  It  is  a  part  of  the 
school  system  adopted,  and  controls  ab- 
solutely in  school  matters.  The  general 
election  law  provides  a  nystem  of  elec- 
tions for  all  purposes  other  than  that  pro- 
vided for  in  the  school  law.  The  two  are 
not  in  conflict,  bnt  are  independent  stat- 
utes, each  for  a  particular  purpose.  The 
school  law  may  be  defective  In  some  par- 
ticulars, but  that  question  is  not  for  the 
courts  to  deal  with.  The  election  was 
held  under  the  school  law,  and  there  is  no 
reason  why  It  should  not  be  held  legal 
and  valid. 

finder  the  facts  as  found  by  the  court, 
the  defendants  were  entitled  to  judgment 
in  their  favor.  The  judgment  of  the  court 
is  reversed,  with  directions  to  restate  his 
conclusions  of  law  numbered  second  and 
third,  in  accordance  with  this  opinion, 
and  render  judgment  thereon  for  the  de- 
fendants. Judgment  reversed  at  costs  of 
the  relator,  Wilson. 

GREEN,  C.  J.,  (dissenting.)  I  do  not 
concur  in  the  reasoning  or  conclusion  of 
the  majority  of  the  court,  and  shall  briefly 
state  the  grounds  of  my  dissent.  The 
question  involved  in  this  case  is  not  one 
of  public  policy,  but  simply  one  of  law, 
and  the  policy  or  impolicy  of  a  legislative 
act  Is  not  a  question  for  the  courts,  but  a 
question  for  the  legislature.  Whether  It 
is  better  to  maintain  a  system  of  separate 
schools  for  white  and  colored  children,  or 
to  maintain  a  system  of  mixed  schools, 
are  questions  with  which  the  courts  have 
nothing  to  do,  and  should  be  left  entirely 
to  the  legislative  branch  of  the  govern- 
ment. It  is  well  said  in  the  majority  opin- 
ion that  the  legislative  intent  roust  con- 
trol in  the  construction  of  the  act,  and  so 
it  must;  but  that  intent  must  be  looked 
for  in  the  act  itself,  and  not  in  the  regions 
of  speculation  and  conjecture  outside  the 
act.  Section  4  of  the  act  provides  the  ap- 
pointment of  the  officers  of  election  as  fol- 
lows: "Not  more  than  twenty  days  nor 
less  than  ten  days  prior  to  said  election 
the  county  commissioners  of  each  county 
shall  appoint  In  each  election  precinct  in 
their  respective  counties  two  judges  and 
one  clerk,  whose  duty  it  shall  be. to  hold 
said  election:  provided,  that  at  first  elec- 
tion herein  provided  for  the  election  pre- 
cincts be  the  same  as  those  designated 
by  the  governor  in  his  proclamation  call- 
ing an  election  for  delegates  to  congress 
npon  November  fourth,  one  thousand 
eight  hundred  and  ninety."  It  is  conced- 
ed that  the  Judges  and  clerks  of  the  elec- 
tion at  which  the  people  voted  for  the 
maintenance  of  separate  schools  for 
white  and  colored  children  were  appoint- 
ed 26  days  prior  to  the  election;  but  It  Is 
held  by  the  majority  of  the  court  thai  the 
provision  of  section  4,  supra,  that  "not 
more  than  twenty  days  nor  less  than  ten 
days  prior  to  said  election  the  county 
commissioners  of  each  county  shall  ap- 
point in  each  election  precinct  in  their  re- 
spective counties  two  Judges  and  one 
clerk,  whose  duties  shall  be  to  bold  said 
election, "  is  merely  directory,  and  not  man- 
datory ;  and  so  It  would  be  if  the  legisla- 
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ture  itself  has  not  made  it  mandatory. 
By  section  8  of  the  act  it  is  provided :  *  (8) 
Any  failure  to  comply  with  any  and  all 
the  provisions  of  this  act  shall  render  snch 
act  of  establishing  separate  schools  void, 
and  immediately  all  the  child  re.i  of  school 
age  in  snch  county  shall  be  admitted  to 
the  Bchool  or  schools  of  their  respective 
district."  Can  language  be  clearer  than 
this  with  reference  to  the  legislative  in- 
tent? And  we  have  seen  that  the  legisla- 
tive intent  must  govern  in  the  construc- 
tion of  the  act,  and  so  the  majority  opin- 
ion hold*,  and  the  legislature  has  heie 
declared  that  any  failure  to  comply  with 
any. and  all  the  provisions  of  this  act 
of  establishing  separate  schools  renders 
such  action  void.  If  it  is  possible  for  a 
legislature,  by  the  use  of  words,  to  de- 
clare the  provisions  of  an  act  manda- 
tory, it  has  been  done  in  this  instance; 
and  the  authorities  cited  in  the  '  ma- 
jority opinion,  while  good  law,  have 
no  application  in  this  case.  In  Mc- 
Crary  on  Elections,  an  authority  cited  in 
the  opinion  of  the  majority  of  the  court, 
the  author  states  the  rule  of  law  which  is 
In  point  in  the  case  in  the  following  clear 
language:  "While  it  is  well  settled  that 
mere  irregularity  on  the  part  of  election 
officers,  or  their  omission  to  observe 
some  merely  directory  provisions  of  the 
law,  will  not  vitiate  the  poll,  there  has 
been  some  confusion  and  conflict  as  to 
what  we  are  to  understand  by  irregular- 
ities, and  as  to  what  provisions  of  stat- 
ute are  to  be  regarded  as  directory  and 
what  mandatory.  A  few  remarks  upon 
this  subject  will  be  proper  in  this  connec- 
tion. The  language  of  the  statute  to  be 
construed  must  beconsulted  and  followed. 
If  the  statute  expressly  declares  any  par- 
ticular act  to  be  essential  to  the  validity 
of  the  election,  or  that  its  omission  shall 
render  the  election  void,  all  courts  whose 
duty  It  is  to  enforce  snch  statute  must  so 
hold,  whether  the  particular  act  in  ques- 
tion goes  to  the  merits  or  affects  the  re- 
sult of  the  election,  or  not.  Such  a  stat- 
ute is  Imperative,  and  all  considerations 
touching  its  policy  or  impolicy  must  be 
addressed  to  the  legislature."  McCrary, 
Elect.  §  100.  That  the  legislative  will, 
when  clearly  expressed,  must  prevail,  is 
axiomatic  in  the  law;  and  when  the  leg- 
islature declares,  as  in  this  Instance,  that 
any  failure  to  comply  with  any  and  all 
the  provisions  of  the  act  shall  render  the 
establishment  of  separate  schools  void, 
and  it  is  conceded  that  some  of  the  pro- 
visions of  the  act  have  not  been  complied 
with,  it  does  not  lie  with  the  courts  to 
say  that  the  will  of  the  legislature  shall 
not  be  respected,  and  that  separate 
schools  shall  be  established  whether  the 
provisions  of  the  act  have  been  complied 
with  or  not. 

(SO  Kan.  S63) 

STEWART,  County  Treasurer,  et  aL  v.  KANSAS 
TOWN  CO.  et  aL 

(Supreme  Court  of  Kansas.   Jan.  7, 1898.) 
Cities  or  Second  Class— Contracts — Tax  Lhvt. 

A  city  of  the  second  class  has  authority  to 
contract  for  water,  electric  light,  and  supplies  for 
the  fire  department  for  the  city,  and  to  pay  for  the 


same  out  of  tho  general  revenue  fund;  but  the 
levy  for  these  and  all  the  other  ordinary  expenses 
of  the  oity  to  be  paid  out  of  the  general  revenue 
fund  cannot  exceed  10  mills  on  the  dollar  of  the 
property  which  is  subject  to  taxation. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte 
county;  H.  L.  Alden,  Judge. 

Action  by  the  Kansas  Town  Company, 
a  corporation,  and  others,  against  M.  W. 
Stewart,  as  county  treasurer  of  Wyan- 
dotte county,  and  others,  to  enjoin  the 
collection  of  taxes  levied  on  the  property 
of  plaintiffs.  Judgment  for  plaintiffs. 
Defendants  bring  error.  Affirmed. 

J.  M.  Aaher,  Hutchings,  Keplirger  & 
Miller,  and  Morgan  &  Riley,  for  plaintiffs 
in  error.  White  &  Earhart,  for  defendants 
in  error. 

JOHNSTON,  J.  This  was  an  action  by 
the  Kansas  Town  Company  and  other 
owners  of  real  estate  situate  within  the 
limits  of  the  city  of  Argentine,  to  enjoin 
the  collection  of  taxes  levied  by  the  officers 
of  the  city  of  Argentine  for  the  year  1801. 
The  case  was  tried  upon  an  agreed  state- 
ment of  facts,  from  which  it  appears  that 
Argentine  is  a  city  of  the  second  class. and 
that  the  property  of  the  parties  complain- 
ing was  situate  within  the  limits  of  the 
city  during  the  year  for  which  the  taxes 
were  levied.  At  the  proper  time  for  the 
levying  of  taxes  for  the  year  1891,  an  ordi- 
nance was  passed  by  the  city,  making 
the  following  levies,  to  wit:  10  mills  on 
the  dollar  for  general  revenue  purposes; 
5  mills  on  the  dollar  for  general  improve- 
ment purposes;  1^  mills  on  the  dollar  for 
interest  on  bonded  Indebtedness;  8  mills 
on  the  dollar  for  water;  8  mills  on  the 
dollar  for  electric  light ;  2  mills  on  the  dol- 
larfor  supplies  for  fire  department.  These 
levies  were  all  charged  against  the  prop- 
erty within  the  limits  of  the  city  .for  the 
year  1891 ;  but  none  of  the  charges  are 
complained  of  by  the  defendants  in  error 
except  the  levies  for  water,  electric  light, 
and  for  tire-department  supplies.  As  to 
these,  It  is  contended  that  they  are  Illegal, 
and  in  excess  of  the  power  of  the  mayor 
and  council  of  cities  of  the  second  class  to 
levy.  The  right  of  such  a  city  to  contract 
for  water,  electric  light,  and  supplies  for 
the  fire  department,  is  not  disputed;  but 
It  is  argued  that  it  must  be  paid  out  of  the 
general  revenue  fund,  and  that,  under  sec- 
tion 32  of  the  act  authorizing  the  levy  of 
taxes,  cities  of  the  second  class  are  limited 
to  a  levy  of  10  mills  on  the  dollar  for  such 
purposes.  Gen.  St.  1880,  par.  788.  It  pro- 
vides that  a  city  of  the  second  class  is  au- 
thorized "to  levy  and  collect  taxes  for 
general  revenue  purposes  not  to  exceed  ten 
mills  on  the  dollar  in  anyone  year,  "etc. 
The  plaintiffs  in  error  contend  that  the 
city  is  authorized  to  contract  for  both 
water  and  light;  that  authority  to  con- 
tract for  these  implies  the  authority  to 
pay  for  the  same;  and  that,  as  no  special 
provision  has  been  made  for  the  Davment 
of  these  necessities,  it  is  implied  that  it  is 
to  be  done  in  the  ordinary  way,  by  the 
levy  aqd  collection  of  taxes.  They  fur- 
ther argue  that  the  only  statutory  limita- 
tion is  to  be  fonnd  in  section  40  of  the  act 
governing  cities  of  the  second  class,  which 
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provides  that  "at  no  time  shall  the  levy  o! 
all  city  taxes  of  the  current  year  lor  gen- 
era) purposes,  exclusive  of  school  taxes, 
exceed  four  per  cent,  of  the  taxable  prop- 
erty of  the  city,  as  shown  by  the  assess- 
ment books  for  the  preceding  year."  Id. 

Ear.  796.  It  appears  that  the  total  of  the 
tvles  made  by  the  city  of  Argentine  was 
three  cents  and  four  mills,  and  therefore 
came  within  the  limitation  of  section  40. 
It  Is  conceded,  however,  that  this  section 
grants  no  power  to  levy  taxes  for  any 
purpose;  and  It  must  also  be  conceded 
that  the  only  express  anthorlty  to  levy 
taxes  for  these  purposes  Is  found  in  section 
82  of  the  act,  which  distinctly  limits  the 
total  levy  for  general  purposes  to  10  mills 
on  the  dollar.  The  power  to  levy  taxes 
must  be  expressly  granted,  and  we  think 
that  the  authority  to  levy  the  taxes  in 
question,  if  It  exists  at  all,  must  be  found 
In  section  32.  The  limitation  In  that  sec- 
tion is  10  mills  on  the  dollar,  while  section 
40  places  a  limit  of  40  mills  upon  the  ag- 
gregate levies  for  the  current  year  for 
general  purposes,  exclusive  of  school  taxes. 
We  think  there  is  no  real  inconsistency  be- 
tween these  two  provisions.  The  first  is 
a  limitation  upon  the  levy  to  meet  the 
current  and  ordinary  expenses  of  the  city. 
Supplies  of  water,  light,  and  for  the  fire  de- 
partment are  among  the  daily  necessities 
of  the  city,  and  uaturally  fall  within  the 
class  of  expenses  which  are  to  be  paid  out 
of  the  general  revenue  fund.  The  limita- 
tion of  section  40  not  only  covers  this 
levy,  but  all  other  levies  of  city  taxes  for 
general  purposes,  exclusive  of  school  tnxes. 
The  city  is  authorized  to  levy  and  collect 
taxes  for  the  payment  of  bonded  indebted- 
ness, and  the  interest  on  the  same,  as  well 
as  to  pay  off  and  discharge  any  Judgment 
obtained  against  the  city ;  and  the  levies 
for  these  purposes,  including  tbnt  for  gen- 
eral revenue,  must  not  in  the  aggregate 
exceed  40  mills  on  the  dollar.  Weber 
r.  Traubel,  95  111.  427.  So  construed, 
there  is  no  Inconsistency  between  these 
provisions  but,  if  they  were  held  to  be  in- 
consistent, the  limitation  In  section  32 
would  necessarily  prevail,  as  it  is  the  lat- 
est legislative  expression.  Section  32, 
as  it  now  stands,  was  enacted  in  1881, 
while  the  provisions  of  section  40  were  en- 
acted in  1872.  In  holding  the  taxes  to  be 
excessive,  and  lu  allowing  an  injunction 
against  the  same,  the  learned  Judge  of  the 
district  court  stated  the  following,  among 
other,  cogent  reasons  for  his  Judgment: 
"The  furnishing  of  water,  light,  aud 
proper  facilities  for  the  control  and  extin- 
guishment of  fires  is  an  exercise  of  au- 
thority for  the  public  use.  and  Is  necessary 
for  the  public  welfare  and  protection  of 
such  city  and  its  inhabitants;  and,  in  my 
opinion,  Is  a  proper  Item  of  expenditure 
from  the  fund  provided  for  general  revenue 
purposes,  and  comes  within  the  provi- 
sions for  levying  taxes  for  general  revenue 
purposes."  In  the  absence  of  any  other 
provision  for  raising  revenue  therefor,  I 
think  the  expenditure  to  be  made  for  these 
purposes,  and  the  contracting  power  of 
said  cities  therefor,  is  limited  to  the 
amount  of  revenue  provided  by  law  to  be 
raised  for  such  fund.  It  therefore  follows 
that,  a  levy  of  ten  mills  on  the  dollar  hav- 


ing been  made  by  said  city  for  general  rev- 
enue purposes,  the  authority  of  said  city 
to  levy  taxes  for  such  purpose  was  there- 
by exhausted;  and  the  further  levy  of 
eight  mills  for  water,  and  eight  mills  for 
light,  and  two  mills  for  fire  department, 
was  without  authority  of  law, illegal,  and 
void.  City  of  Leavenworth  v.  Norton,  1 
Kan.  432;  Burnes  v.  City  of  Atchison, 
2  Kan.  454;  Railroad  Co.  v.  Woodcock, 
18  Kan.  2U;  Board  v.  Blake,  25  Kan.  356, 
It  is  claimed  by  counsel  for  the  defend- 
ants that  trie  limitation  upon  the  author- 
ity of  said  city  to  levy  taxes  for  these  pur- 
poses is  contained  In  section  40  of  the  act 
relating  to  cities  of  the  second  class,  and 
that  the  authority  of  said  city  to  con- 
tract for  supplying  the  city  with  water 
and  light,  and  to  organise  aud  main- 
tain fire  companies,  and  furnish  the  neces- 
sary supplies  therefor,  necessarily  carries 
with  it  the  authority  to  levy  such  taxes 
as  may  be  required  to  pay  therefor,  within 
the  limit  fixed  by  said  section  40,  notwith- 
standing the  fact  that  there  Is  no  provi- 
sion of  the  statute  which  In  terms  author- 
izes the  levy  of  taxes  for  such  purposes. 
As  above  stated,  tn  my  opinion,  under  the 
provisions  of  the  constitution  above  re- 
ferred to,  there  can  be  no  implied  power 
of  taxation  vested  in  the  officers  of  said 
city,  and  such  taxes  can  only  be  levied  in 
pursuance  of  some  law,  diHtlnctly  stating 
the  object  of  the  same;  that  no  provision 
of  law  exists  under  which  such  taxes  can 
be  levied,  except  the  statute  authorizing 
the  levy  for  general  revenue  purposes;  and 
that  such,  levies  necessarily  came  within 
the  limitation  fixed  by  such  statute.  In 
the  case  of  Manley  v.  Eralen,  46  Kan.  655, 
27  Pac.  Eep.  844,  cited  by  counsel  for  de- 
fendants, the  levy  complained  of  was  with- 
in the  limit  for  general  revenue  purposes, 
and  for  that  reason  was  held  to  be  valid. 
In  thecaseof  Columbus  Waterworks  Co.  v. 
City  of  Columbus,  46  Kan.  666,  26  Pac.  Rep. 
1046,  the  only  question  decided  was  as  to  the 
validity  of  the  contract  between  the  water- 
works company  and  the  city,  which  the 
court  held  to  be  valid,  and  ordered  that  a 
peremptory  writ  of  mandamus  issue,  com- 
manding the  mayor  and  council  of  said 
city  to  levy  a  tax  to  pay  for  water  fur- 
nished thereunder.  It  does  not  appear 
what  taxes  had  been  levied  by  said  city, 
but  I  think  It  must  be  presumed  that  the 
limit  for  general  purposes  had  not  previ- 
ously been  exceeded.  The  limitation  pre- 
scribed by  said  section  40  was  -obviously 
intended  to  apply  to  the  levy  of  taxts 
provided  for  in  the  preceding  sections, 
and  which  are  authorized  by  law  to  be 
levied.  We  think  the  court  correctly  In- 
terpreted the  statute,  and  that  its  judg- 
ment must  be  affirmed.  All  the  justices 
concurring. 

(50  Kan.  560) 

STEWART,  County  Treasurer,  et  si  ▼.  ADAMS 
etaL* 

(Supreme  Court  of  Kansas.   Jan.  7,  1S98.) 

CiTiBa— Extsnsioh  o»  Boundaries— Ckbatioh  01 
School  Distuiotb— Cbjlkob  or  Citt  Okqanixa 
Trow. 

1.  The  case  of  Stewart  v.  Kansas  Town  Co.,  SI 
Pac.  Rep.  Ml,  49  Kan.  — ,  (just  decided,)  followed, 

'Rehearing  denied.  See  32  Pac.  Rep.  012. 
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2.  A  city  of  the  third  class  cannot  enlarge  its 
limits  from  the  territory  adjacent  thereto  by  an 
ordinance  of  the  oity  connoil  only,  when  the  ter- 
ritory sought  to  be  added  is  not  subdivided  Into 
lots  or  parcels  of  five  sores  or  less.  Paragraph 
1018,  Gen.  St.  1889. 

8.  A  oity  of  the  second  class  cannot  enlarge  its 
limits  from  the  territory  adjacent  thereto  by  an 
ordinance  of  the  city  council  only,  when  the  ter- 
ritory sought  to  be  added  is  not  subdivided  into 
lots  and  blocks.   Paragraph  884,  Gen.  St.  1889. 

4.  School  districts  in  this  state,  outside  of 
cities  of  the  first  and  second  class,  are  created  and 
changed  by  the  county  superintendent,  as  pre- 
scribed by  paragraphs  5571,  5572,  Gen.  SU  1889. 

5.  The  mere  proclamation  of  the  governor 
changing  the  form  of  a  city  of  the  third  class  to  a 
city  of  the  second  class  does  not  leave  the  city 
without  a  city  government;  and,  of  necessity,  un- 
til the  officers  of  the  new  city,  as  a  city  of  the 
second  class,  qualify,  the  old  form  of  government 
and  the  old  officers  will  continue.  Campbell  v. 
Braden,  8  Pao.  Rep.  542,  31  Kan.  754;  Ritchie  v. 
City  of  South  Topeka,  16  Pao.  Rep.  832,  88  Kan. 
870. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Wyandotte 
county ;  E.  B.  Aldeo.  Judge. 

Action  by  David  J.  Adams  and  others 
against  M.  W.  Stewart,  as  county  treasur- 
er of  Wyandotte  county,  and  others,  to 
enjoin  the  collection  of  taxes  levied  on  the 
property  of  plaintiffs.  Judgment  for  plain- 
tiffs.  Defendants  bring  error.  Affirmed. 

Tbe  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

This  action  was  brought  In  the  court 
below  by  David  J.  Adams,  Julius  King, 
and  F.  B.  Mltchener  against  M.  W.  Stew- 
art, as  county  treasurer  of  Wyandotte 
county,  et  al.,  to  enjoin  the  collection  of 
taxes  levied  upon  their  property  by  tbe 
city  of  Argentine.  The  case  was  tried  up- 
on an  agreed  statement  of  facts,  and  the 
conrt  rendered  Judgment  In  favor  of  the 
plaintiffs,  perpetually  enjoining  all  the 
taxes  complained  of.  In  1882  the  city  of 
Argentine  was  created  as  a  city  of  the 
third  class.  The  property  Included  in 
this  case  was  not  within  its  limits  when 
created.  No  change  was  made  In  the  city 
boundaries  until  1889,  when  an  ordinance 
was  enacted  attempting  toextend  the  lim- 
its so  as  to  include  this  property.  All  the 
property  so  included  was  not  platted  into 
lots  and  blocks.  The  trial  court  made 
and  filed  the  following  conclusions  of  law: 
"(1)  That  said  ordinance  No.  115,  de- 
scribed and  set  out  In  plaintiffs'  petition, 
passed  May  14,  1889,  is  Illegal  and  void  for 
the  purpose  of  extending  tbe  limits  of  tbe 
city  of  Argentine;  and  said  ordinance  did 
not  add  or  annex  the  property  of  tbese 
plaintiffs,  as  described  in  their  petition,  to 
said  city  of  Argentine.  (2)  That  tbe  ac- 
tion of  the  directors  of  school  district  No. 
40,  Wyandotte  county.  Kan.,  on  July  24, 
1889,  in  attempting  to  attach  the  territory 
of  school  district  No.  41  to  school  district 
No. 40  for  school  purposes,  was  Illegal  and 
void ;  and  said  action  of  said  school  di- 
rectors did  not  attach  tbe  property  of  the 
plaintiffs  described  in  the  petition  to  said 
district  No.  40 (which  was  afterwards  suc- 
ceeded by  tbe  board  of  education  of  tbe 
city  of  Argentine)  for  school  purposes. 
(3)  That  the  property  of  these  plaintiffs 
described  In  the  petition  has  never  been 
legally  attached  to  tbe  city  of  Argentine 


for  school  purposes.  (4)  That  said  ordi- 
nance No.  217,  described  and  set  out  In 

Elaintlffs*  petition,  passed  July  29,  1890, 
i  illegal  and  void,  for  tbe  purpose  of  ex- 
tending the  limits  of  the  city  of  Argentine; 
andsnld  ordinance  did  not  add  or  annex 
the  property  of  these  plaintiffs,  as  de- 
scribed in  tbe  petition,  to  said  city  of 
Argentine.  (5)  That  tbe  levies  of  taxes 
by  the  city  of  Argentine  for  the  year  1891, 
of  eight  mills  on  the  dollar  for  water, 
eight  mills  on  tbe  dollar  for  light,  and 
two  mills  on  tbe  dollar  for  fire-department 
supplies,  were  each  and  all  in  excess  of  the 
maximum  legal-amount  authorized  to  ba 
levied  by  said  city  under  tbe  law  for  said 
year  for  such  purposes,  and  are  each  and 
all  illegal  and  void.  (6)  That  the  proper- 
ty of  plaintiffs  described  In  tbe  petition 
was  not  at  any  time  during  tbe  year  1891 
wltbin  tbe  corporate  limits  of  the  city  of 
Argentine;  and  said  property  la  not  liable 
for  any  of  tbe  taxes  or  special  assessments 
levied  or  charged  up  by  tbe  city  of  Argen- 
tine against  said  property,  or  for  tbe  taxes 
levied  by  the  board  of  education  of  tbe  city 
of  Argentine,  and  charged  against  the 
said  property  for  said  year  1891.  (7)  That 
the  plaintiffs  are  entitled  to  tbe  relief  aud 
injunction  prayed  for  In  their  petition." 
The  defendants  excepted,  and  bring  the 
case  here. 

J.  M.  Asher,  Hutcblngs,  Kepllnger  ft  Mil- 
ler, and  Morgan  &  Riloy,  for  plaintiffs  in 
error.  White  &  Earnart,  for  defendants 
in  error. 


HORTON,  C.  J.,  (after  stating  the  facts.) 
The  questions  in  this  case  are:  (1)  Was 
the  property  of  plaintiffs  below  wltbin  tbe 
corporate  limits  of  the  city  of  Argentine, 
and  subject  to  taxation  therein  for  the 
year  1891?  (2)  If  the  property  was  not 
within  the  corporate  limits  of  the  city, 
.was  such  property  wltbin  any  territory 
which  bad  been  legally  added  or  attached 
to  the  city  for  school  purposes,  so  as  to 
make  it  subject  to  the  taxes  levied  by  the 
board  of  education  of  tbe  city  for  that 
year?  (8)  If  the  property  was  within  the 
city  limits,  and  subject  to  any  taxation 
therein,  were  the  levies  of  taxes  by  the  city 
for  water,  electric  light,  and  fire-depart- 
ment supplies  legal? 

Tbe  last  question  Is  answered  In  the 
negative  by  the  case  of  Stewart  v.  Kansas 
Town  Co.,  49  Kan.  — ,  82  Pac.  Rep.  121, 
(Just  decided.)  It  Is  held  In  that  case  that 
"supplies  of  water,  light,  and  for  tbe  fire 
department  are  among  the  daily  necessi- 
ties of  a  city, and  naturally  fall  wltbin  tbe 
class  of  expenses  which  are  to  be  paid  out 
of  the  general  revenue  fund."  Therefore 
tbe  city  of  Argentine,  a  city  of  the  second 
class,  after  levying  10  mills  on  the  dollar 
for  general  revenue  purposes,  in  1891,  bad 
no  authority  to  levy,  In  addition,  the 
taxes  complained  of  for  water,  electric 
light,  and  Are  department  supplies.  The 
city  of  Argentine  claims  that  the  property 
upon  which  taxes  were  levied  In  1891  was 
within  the  limits  of  tbe  city,  under  the 
provisions  of  either  or  both  ordinances 
Nob.  116  and  217.  Ordinance  No.  115  was 
passed  by  the  city  on  May  14, 1889,  while 
Aigentine  was  a  city  of  the  third  class. 
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Ordinance  No.  217  was  passed  on  Joly  29, 
1890,  and  published  July  31,  1890,  after  Ar- 
gentine had  become  a  city  of  the  second 
class.  The  attempted  extended  limits  of 
Argentine  Included  unplatted  territory  as 
follows:  Within  the  limits  established  by 
ordinance  No.  115:  A  tract  of  20  acres, 
marked  MAn  upon  the  map;  a  tract  of 
about  8  acres,  marked  "D;"  and  three 
tracts  of  about  5  acres,  each  marked  re- 
spectively "  F,*"*H,"  and  "I."  Within  the 
limits  established  by  ordinance  No.  217, 
and  beyond  those  established  by  ordi- 
nance No.  115:  A  tract  of  about  8  acres, 
marked  MB;n  a  tract  of  about  10  acres, 
marked  "C;"  andatract  ofabout  15 acres, 
marked  "J."  The  charter  provision  for 
the  extension  of  the  limits  of  cities  of  the 
third  class  1b  In  paragraph  1018,  Gen.  St. 
1889,  and  provides  "that,  whenever  the 
city  council  of  any  city  of  the  third  class 
desires  to  enlarge  the  limits  thereof  from 
the  territory  adjacent  thereto,  said  coun- 
cil shall,  in  the  name  of  the  city,  present 
a  petition  to  the  board  of  commissioners 
of  the  county  in  which  said  city  is  situat- 
ed, setting  forth,  by  metes  and  bounds, 
the  territory  sought  to  be  so  added,  and 
praying  that  such  territory  may  be  added 
thereto.  Upon  such  petition  being  pre- 
sented to  said  board,  with  proof  that  no- 
tice as  to  the  time  and  place  said  petition 
shall  be  so  presented  has  been  published 
for  three  consecutive  weeks  in  Borne  news- 
paper published  in  said  city,  tbey  shall 
proceed  to  hear  testimony  as  to  the  ad- 
vlsabllity  of  making  such  addition:  and 
upon  such  hearing,  if  they  shall  be  satis- 
fied that  the  adding  of  such  territory  to 
the  city  will  be  to  its  interests,  and  will 
cause  no  manifest  injury  to  the  persons 
owning  real  estate  in  the  territory  sought 
to  be  added,  they  shall  make  an  order  de- 
claring said  territory  a  part  of  the  corpo- 
rate limits  thereof,  and  subject  to  the  laws 
and  ordinances  pertaining  thereto:  pro- 
vided, that  no  such  proceeding  shall  be 
necessary  when  the  territory  sought  to  be 
added  Is  subdivided  into  lots  or  parcels  of 
five  acres  or  less;  but  in  such  cases  the 
city  council  of  said  city  shall  have  power 
to  add  auch  territory  to  said  city  by  ordi- 
nance." Laws  1872, c.  102,  §  8, as  amended 
by  Laws  18K6,  c.  66,  §4.  The  provisions 
for  extending  the  limits  of  cities  of  the  sec- 
ond class  are  substantially  the  same  an 
those  for  extending  the  limits  of  cities  of 
the  third  class,  except  that  the  petition 
for  the  second  class  must  be  presented  to 
the  judge  of  the  district  court,  instead  of 
to  the  board  of  county  commissioners,  as 
in  the  third  class;  and  except,  also,  that 
in  cities  of  the  second  class  an  ordinance  of 
the  city  council  must  follow  the  finding  of 
the  judge  of  the  district  court.  Paragraph 
884.  Gen.  St.  1889;  Laws  1885,  c.  97,  §  1,  as 
amended  by  Laws  1886,  c.  69,  §  1. 

The  trial  court,  in  its  opinion,  holding 
that  ordinance  No.  217  is  void,  said, 
among  other  things:  "The  boundaries  set 
out  in  the  ordinance  include  a  large  ter- 
ritory of  land,  consisting  of  different 
tracts  and  descriptions  not  included  with- 
in  the  prior  limits  of  the  city.  A  portion 
of  the  territory  so  included  In  the  ordi- 
nance, and  not  included  within  the  prior 
limits  of  said  city,  consists  of  lands  which 


had  not  been  platted  or  subdivided  into 
lots  and  blocks,  while  other  portions  of 
said  territory  had,  prior  to  said  time,  been 
so  platted  and  subdivided.  No  proceeding 
or  action  of  any  kind,  either  by  petition 
to  the  judge  of  the  district  court  or  other- 
wise, as  prescribed  by  said  paragraph  884, 
was  had  in  relation  to  adding  the  territo- 
ry or  any  part  thereof  to  the  city,  except 
the  passage  and  publication  of  said  ordi- 
nance. Granting  that  the  ordinance  is 
sufficient  by  its  terms  for  the  addition  of 
territory  to  the  city,  that  it  is  void  so  far 
as  it  affects  land  included  within  its 
boundaries  not  platted  or  subdivided  into 
lots  and  blocks  is  obvious.  No  authority 
was  vested  in  the  mayor  and  council  of 
said  city  to  extend  the  limits  of  the  city  to 
include  unplatted  territory,  without  first 
performing  the  requirements  ot  said  para- 
graph 8*4  in  relation  thereto.  Then,  is 
said  ordinance  valid  as  to  the  platted  ter- 
ritory included  within  the  boundaries 
therein  set  out, and  which  was  not  includ- 
ed within  the  prior  limits  of  said  city? 
One  portion  of  an  act  or  ordinance  may 
be  void,  for  want  of  authority  in  the  body 
enacting  it,  and  other  portions  of  sncb 
act  or  ordinance  may  be  valid  and  effectu- 
al for  the  purposes  intended;  but,  in  or- 
der to  constitute  such  portion  valid  and 
effectual,  it  must  be  capable  or  being  sepa- 
rated from  the  invalid  portion;  and,  when 
the  invalid  portion  is  stricken  ont,  that 
which  remains  must  be  complete  in  itself, 
and  capable  of  being  executed  in  accord- 
ance with  the  apparent  legislative  intent, 
wholly  independent  of  that  which  is  reject- 
ed. The  purpose  of  this  ordinance,  if  it 
can  be  construed  to  intend  the  addition  of 
any  territory  to  the  limits  of  said  city, 
was  to  accomplish  a  single  object  only, 
vis.  the  addition  of  all  the  territory  in- 
cluded within  its  boundaries  not  included 
within  the  prior  limits  of  said  city.  This 
is  attempted  to  be  done  in  one  section, 
and  under  one  description.  A  portion  of 
this  territory  was  unplatted,  and  beyond 
the  authority  of  the  mayor  and  council  to 
add  to  the  city  by  such  ordinance.  The 
platted  and  unplutted  portions  are  in- 
separably connected  with  each  other  in 
said  ordinance,  and  it  cannot  be  presumed 
that  the  mayor  and  council  would  have 
added  one  without  the  other.  Therefore 
the  whole  must  be  held  void."  As  to  ordi- 
nance No.  115,  the  trial  judge,  in  his  opin- 
ion, stated  that  that  ordinance  is  also 
void,  for  the  same  reasons  that  ordinance 
No.  217  is  void.  We  think  the  reasons  giv- 
en by  the  trial  jndgeare  sufficient  to  show 
that  the  city  council,  in  passing  both  or- 
dinances Nos.  115  and  217,  acted  without 
jurisdiction,  as  all  the  territory  sought  to 
be  added  was  not  subdivided  into  lots 
and  blocks,  as  prescribed  by  the  statutes; 
and  that  it  cannot  be  said,  considering 
the  language  of  the  ordinances,  that  either 
ordinance  is  valid  as  to  the  tracts  or 
pieces  of  land  subdivided  into  lots  and 
blocks,  but  not  valid  as  to  the  tracts  or 
pieces  of  land  which  were  not  subdivided 
or  platted.  In  this  case  the  ordinances 
must  all  stand  or  fall  together,  because  all 
of  the  parts  are  inseparably  united. 

The  first  question,  as  well  as  the  third, 
presented  for  our  determination,  must  be 
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answered, for  the  foregoing  reasons.  In  the 
negative.  The  second  question  presented 
may  also  be  disposed  of  upon  the  opinion 
delivered  by  the  trinl  Judge.  The  part  we 
refer  to  is  aa  follows:  "The  city  of  Argen- 
tine was,  on  July  20,1889,  by  proclamation 
of  the  governor,  declared  a  city  of  the  sec- 
ond class.  Jaly  24,  1889,  a  petition  of  citi- 
zens of  school  district  No.  41,  in  which  the 
lands  of  plaintiffs  were  then  situated,  was 
presented  to  the  school  board  of  school 
district  No.  40,  which  included  the  city  of 
Argentine,  an  a  city  of  the  third  class,  ask- 
ing to  be  annexed  to  district  No.  40,  the 
prayer  of  which  petition  was  then  grant- 
ed by  the  school  board  of  district  No.  40, 
as  shown  by  the  records  of  the  district. 
On  July  26, 1889.  the  following  entry  was 
made  by  the  county  superintendent  in  the 
records  of  bis  office:  '  WhereaB,  by  procla- 
mation of  the  governor  of  the  state  of 
Kansas,  the  city  of  Argentine  was  pro- 
claimed a  city  of  the  second  class,  said 
proclamation  bearing  date  of  July  20th, 
1889;  and,  whereas,  application  was  duly 
made  to  the  Bchool  board  by  the  city  of 
Argentine,  by  a  majority  of  (all  but  one) 
the  residents  of  school  district  No.  4,  pray- 
ing that  school  district  No.  41  be  attached 
to  the  city  of  Argentine  for  school  pur- 
poses, and  the  application  was  duly  re- 
ceived and  accepted  by  the  school  board 
of  the  city  of  Argentine  on  the  24th  day  of 
July :  School  district  No.  41  was,  and  is 
hereby,  attached  to  the  city  of  Argentine 
for  school  purposes,  and  ceases  to  exist  as 
an  independent  and  separate  district. 
Dated  July  26tb.  1889.  Ed w. F.Taylor, Co. 
Sopt.'  No  other  action  or  proceeding  was 
had  in  the  matter  of  changing  the  school 
district,  or  attaching  the  territory  to  the 
city  of  Argentine  for  school  purposes. 
Since  the  24th  day  of  July.  1889.  the  board 
of  directors  of  school  district  No.  40,  and 
the  board  of  education  of  the  city  of  Ar- 
gentine, after  Its  election  and  organiza- 
tion, has  assumed  control  and  Jurisdiction 
for  school  purposes  of  the  territory  for- 
merly known  as 4  District  No.  41,"  and  levied 
taxes  for  school  purposes  upon  the  prop- 
erty therein.  The  city  of  Argentine,  as  a 
eity  of  the  third  class,  was  a  part  of  dis- 
trict No.  40.  School  districts  in  this  state, 
outside  of  cities  of  the  first  and  second 
elaes.are  created  and  changed  by  the  coun- 
ty superintendent.  Paragraph  5571,  Qen. 
St.  1*89,  of  the  act  relating  to  schools,  pro- 
vides: '  It  shall  be  the  duty  of  the  county 
superintendent  of  public  instruction  to 
divide  the  county  into  a  convenient  num- 
ber of  school  districts,  and  to  change  such 
districts  when  the  interests  of  the  inhabit- 
ants thereof  require  it,  but  only  after 
twenty  days'  notice  thereof,  by  written 
notices  posted  in  at  least  Ave  public  places 
In  the  district  to  be  changed.'  Laws  1881, 
c.  152,  §  12.  There  was  no  power  vested  to 
the  board  of  directors  of  school  district 
No.  40  to  change  the.  boundary  of  the  dis- 
trict. This  could  be  done  only  by  the 
county  superintendent,  and  by  him  only 
after  public  notice  thereof  as  required  by 
paragraph  5571,  (Laws  1881,  c.  162,  §  12.) 
No  such  notice  thereof  baviug  been  given, 
and  no  action  taken  therein  by  the  county 
superintendent,  except  to  record  the  ac- 


tion of  the  school  board,  said  territory 
could  not  have  been  added  to  school  dis- 
trict No.  40  by  such  proceedings  under  the 
provisions  of  paragraph  5571.  Again, 
when  the  city  of  Argentine  became  a  city 
of  the  second  class,  It  became  subject  to 
different  laws,  both  as  a  municipality  and 
as  a  school  district.  The  limits  of  the 
school  district  then  became  coextensive 
with  the  limits  of  the  city,  and  territory 
outside  the  city  limits  could  then  be  at- 
tached to  such  city  for  school  purposes 
only  in  the  manner  prescribed  by  para- 
graph 5725,  Gen.  St.  1889,  (Laws  1876,  c. 
122,  art.  11,  §  4.)  of  the  act  relating  to 
schools.  T  think  the  city  of  Argentine  be- 
came a  city  of  the  second  class  at  the  time 
of  the  publication  or  the  governor's  proc- 
lamation, declaring  it  to  be  subject  to  the 
provisions  of  law  governing  cities  of  the 
second  class,  on  July  20, 1889,  (paragraph 
756,  Gen.  St.  1889;  Laws  1872.  c.  100,  art.  1, 
§  1,  as  amended  by  Laws  1889,  c.  99,  §  1 ;) 
and  that,  from  and  after  that  date,  the 
school  board  of  school  district  No.  40  could 
exercise  no  authority, or  perform  any  act 
therein  other  than  what  was  necessary  for 
the  preservation  of  the  school  property, 
and  the  maintenance  of  the  schools,  until 
the  election  and  organization  of  the  board 
of  education  for  the  city  as  a  city  of  the 
second  class, as  provided  bylaw,"  (Ritchie 
v.  City  of  South  Topeka,  88  Kan.  871, 16 
Pac.  Rep.  832:  Moser  v.Shainleffer,89Kan. 
635, 18  Pac.  Rep.  956.) 

One  question  only  remains:  Were  the 
plaintiffs  below  estopped  by  acquiescence? 
They  are  and  have  always  been  nonresi- 
dents. They  neither  petitioned  nor  voted. 
One  tax  only  has  been  levied  since  the  at- 
tempted extension  of  the  limits  of  the  city 
of  Argentine  and  the  attempted  union  of 
school  district  No.  41  with  school  district 
No.  40,  prior  to  the  levies  of  1891,  which  are 
complained  of.  It  was  said  in  Armstrong 
v.  City  of  Topeka,  86  Kan.  432, 13  Pac.  Rep. 
843,  by  this  court,  that  "we  do  not  believe 
that  the  payment  of  a  tax,  whether  legally 
or  illegally  assessed,  would  be  a  ratifica- 
tion by  plaintiff,  or  would  In  any  manner 
estop  him  from  denying  that  the  land  was 
a  part  of  the  city  of  Topeka.  The  plain- 
tiff gains  nothing  thereby ;  the  city  loses 
nothing;  on  thecontrary,  the  city  obtains 
the  advantage  of  the  tax,  and  in  this  we 
fail  to  see  any  element  of  ratification,  or 
anything  that  would  estop  the  plaintiff 
in  this  matter."  See,  also,  Railroad  Co. 
v.  Maquilkin.  12  Kan.  304;  Jay  v.  Board 
of  Education,  46  Kan.  527,  26  Pac.  Rep. 
1025;  City  of  Topeka  v.Oillett.32  Kan. 431, 
4  Pac.  Rep.  800.  We  think  there  was  no 
acquiescence,  especially  no  long  acquies- 
cence, which  can  be  insisted  upon  to  pre- 
vent plaintiffs  below  from  being  relieved  of 
the  taxes  levied  in  1891.  In  the  case  of 
Ritchie  v.  Mulvano,  39  Kan.  241, 17  Pac. 
Rep.  830,  the  real  estate  was  sold  at  tax 
sale,  and,  under  section  142  of  the  tax  laws, 
tbo  purchaser  was  permitted  to  recover 
the  state,  county,  and  school-district 
taxes,  but  not  the  city  taxes;  but  in  this 
case  there  has  bepn  no  tax  sale,  tax  certifi- 
cate, or  tax  deed  issued  for  the  levies  of 
1891.  The  Judgment  of  the  district  court; 
will  be  affirmed ;  all  the  Justices  concurring. 
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STEWART,  County  Treasurer,  et  aL  v. 
SCHOONMAKER  et  aL1 

(Supreme  Court  of  Kansas.  Jan.  7,  1893.) 

Error  from  district  court,  Wyandotte  county; 
H.  L.  Alden,  Judge.  .  _ 

Action  by  M.  Schoonmaker  and  others  against 
M.  W.  Stewart,  as  county  treasurer  of  Wyan- 
dotte county,  and  others,  to  enjoin  the  collec- 
tion of  taxes  levied  on  the  land  of  plaintiffs. 
Judgment  for  plaintiffs.  Defendants  bring  er- 
ror. Affirmed. 

J.  M.  Asber,  Hatchings,  Kepllnger  &  Miller, 
and  Morgan  &  Riley,  for  plaintiffs  in  error. 
White  &  Earhart,  for  defendants  in  error. 

PER  CURIAM.  Upon  the  authority  of  the 
eases  of  Stewart  t.  Kansas  Town  Co.,  32  Pac 
Rep.  121,  and  Stewart  v.  Adams.  Id.  122,  the 
judgment  of  the  district  court  will  be  affirmed. 

STEWART,  County  Treasurer,  et  aL 
BURT  et  aL' 

(Supreme  Court  of  Kansas.  Jan.  7,  1803.) 

Error  from  district  court,  Wyandotte  county; 
EL  L.  Alden,  Judge. 

Action  by  O.  D.  Burt  and  others  against  M. 
W.  Stewart,  as  county  treasurer  of  Wyandotte 
county,  and  others,  to  enjoin  the  collection  of 
taxes  levied  on  the  property  of  plaintiffs. 
Judgment  for  plaintiffs.  Defendants  bring  er- 
ror. Affirmed. 

J.  M.  Asher,  Hutchings,  Keplinger  ft  Miller, 
and  Morgan  ft  Riley,  for  plaintiffs  in  error. 
White  &  Earhart,  for  defendants  in  error. 

PER  CURIAM.  The  judgment  of  the  court 
below  in  this  case  of  M.  W.  Stewart,  as  county 
treasurer  of  Wyandotte  county,  and  others, 
against  O.  D.  Burt  and  others,  will  be  affirmed, 
upon  the  authority  of  the  following  cases: 
Stewart  v.  Kansas  Town  Co.,  32  Pac.  Rep. 
121;  Stewart  v.  Adams,  Id.  122;  and  Stewart 
T.  Schoonmaker,  supra. 

(50  Kan.  674)  " 

HOYT  t.  BUNKER  et  aL« 

(Supreme  Court  of  Kansas.   Jan.  7, 1893.) 

Corporations — Liability  of  Stockholders — En- 
forcement— Previous  Exhaustion  of  Corpo- 
rate  Propkrtt — Priorities  among  Creditors. 

1.  Judgment  creditors  of  a  corporation,  seek- 
ing the  enforcement  of  their  rights  against  stock- 
holders thereof  under  paragraph  1192,  Gen.  St 
1889,  must  strictly  comply  with  the  provisions  of 
said  statute. 

2.  Such  creditors  cannot  resort  to  the  fund  in 
the  hands  of  the  stockholders  of  said  corporation 
to  satisfy  their  judgments  against  it  until  they 
have  exhausted  the  corporate  property. 

8.  The  court  has  no  power  to  entertain  motions 
for  orders  allowing  executions  against  stockhold- 
ers of  a  corporation  under  paragraph  1192,  Oen. 
St  1SS9,  until  the  record  of  the  case  in  which  the 
motion  is  made  shows  that  the  corporate  property 
has  been  exhausted. 

4.  Where  several  parties  having  judgments 
•gainst  a  corporation  seek  to  enforce  their  claims 
against  the  stockholders  thereof,  under  paragraph 
1192,  Oen.  St.  1889,  and  it  appears  that  one  of  said 
parties  strictly  pursued  the  provisions  of  said 
statute,  and  exhausted  the  corporate  property,  be- 
fore filing  his  motion  and  giving  notice  of  his  ap- 
plication for  an  order  allowing  execution  to  issue 
against  such  stockholders,  and  such  other  parties 
filed  their  motions,  and  gave  notice  of  their  appli- 
cation for  orders  allowing  executions  in  their  be- 
half to  issue  against  the  stockholders  of  said  oor- 

'Rehearing  denied.  See  32  Pac.  Rep.  913,  mem. 
'Rehearing  pending. 


poratlon,  without  having  proceeded  against  the 

corporate  property,  the  party  that  first  procured 
an  order  pursuant  to  the  provisions  of  said  para- 
graph has  a  right  to  the  fund  in  the  hands  of  such 
stockholders  prior  to  that  of  the  other  parties: 
and  injunction  will  lie  in  behalf  of  such  partv  to 
enjoin  the  other  parties  from  proceeding  against 
the  stockholders  until  the  righto  and  priorities  of 
all  the  parties  are  ascertained  by  the  court. 
(Syllabus  by  Strang,  C.) 

Commissi  oners'  decision.  Error  from 
district  court,  Reno  county;  I*.  Houk, 
Judge  pro  tern. 

Action  by  W.  M.  Hoyt  against  L.  A. 
Bunker  and  others  to  enjoin  defendants 
from  obtaining  executions  against  the 
stockholders  of  the  Hutchinson  Union 
Stock-Yards  Company,  and  restraining  the 
stockholders  from  paying  the  executions 
till  plaintiff's  and  defendants'  rights  and 
priorities  are  finally  determined.  A  de- 
murrer to  the  petition  was  sustained,  and 
plaintiff  brings  error.  Reversed. 

Leslie  ft  Crawford,  for' plaintiff  in  error. 
F.  F.  Prigg  and  Whiteside  ft  Gleason,  for 
defendants  in  error. 

STRANG,  C.  This  was  a  proceeding  by 
Injunction  to  restrain  L.  A.  Bunker,  the 
Valley  State  Bank,  the  National  Bank  of 
Commerce, and  W.  F.  Mnlkey,  as  assignee, 
and  the  First  National  Bank  from  obtain- 
ing executions  and  proceeding  against  A. 
J.  Lusk,  J.  F.  Greenlee,  E.  S.  Handy,  W. 
E.  Hutchinson,  and  L.  C.  Welton,  stock- 
holders in  the  Hutchinson  Union  Stock- 
Yards  Company,  and  to  restrain  the  said 
stockholders  from  paying  to  said  defend- 
ants the  several  sums  claimed  by  them 
against  said  stock-yards  company,  until 
the  rights  and  priorities  ol  the  plaintiff 
and  the  defendants  seeking  said  execu- 
tions be  finally  determined.  The  petition 
was  demurred  to.  The  court  sustained 
the  demurrer,  and  the  case  is  brought  here 
by  the  plaintiff  below. 

The  petition  in  the  court  below  alleges 
that  on  the  4th  day  of  October,  1890,  in  the 
district  court  of  Reno  county,  the  plaintiff 
obtained  a  Judgment  against  the  defend- 
ant the  Hutchinson  Union  Stock-Yards 
Company  for  the  sum  of  f  9,790,  which  was 
by  the  court  declared  a  first  lien  upon  the 
property  of  said  defendant  therein  de- 
scribed, and  it  was  ordered  tbat  after  the 
expiration  of  six  months  said  property  be 
sold,  and  the  proceeds,  after  payment  of 
costs,  be  applied  to  payment  of  said  Judg- 
ment; tbat  after  the  six  months'  stay  had 
expired  the  property  was  sold  for  $ 5,000, 
and  the  proceeds  applied  on  said  Judg- 
ment, leaving  a  balance  of  said  Judgment 
unpaid;  that  after  the  confirmation  ol 
said  sale  the  plaintiff  procured  an  execu- 
tion to  issue  for  the  remainder  of  said 
Judgment,  which  was  levied  upon  other 
property  of  said  stock-yards  company, 
which  was  sold,  and  the  proceeds  applied 
upon  said  Judgment,  leaving  a  balance 
still  due  of  $4,812;  that  plaintiff  then 
caused  another  execution  to  issue  on  said 
Judgment,  which  was  returned,  "No  prop- 
erty found."  And  the  plaintiff  alleges  in 
his  petition  tbat  there  was  no  property 
whereon  to  levy  this  last  execution;  that 
on  the  14th  day  of  August,  1891,  and  after 
the  return  of  said  execution  "No  property 
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found,  "the  plaintiff  filed  his  motion  to 
charge  the  stockholders  of  said  stock- 
yards company  with  the  payment  of  the 
balance  of  said  judgment,  and  served  no- 
tice thereof  upon  certain  of  said  stock- 
holders, and  that  on  the  15th  day  of  Sep- 
tember, 1891,  said  motion  was  heard  by 
the  court,  as  to  the  stockholders  made  de- 
fendants in  this  case,  and  that  the  court 
ordered  execution  to  issue  against  them; 
that  the  defendants,  except  the  defendant 
the  Hutchinson  Union  Stock-Yards  Com- 
pany, obtained  Judgments  against  said 
stock-yards  company  amounting,  on  the 
average,  to  about  $ 2,000  each;  that  execu- 
tions on  some  of  them  were  levied  upon 
the  property  of  the  stock-yards  company, 
and  the  property  was  appraised  at  $5,000, 
but  such  executions  were  returned  showing 
the  property  not  sold  for  want  of  bidders; 
that  afterwards  executions  were  issued  on 
all  of  said  Judgments,  each  of  which  was 
returned,  "No  property  found,  whereon 
to  levy  this  execution,  sufficient  to  make 
the  amount  of  the  within  judgment;"  that 
after  said  executions  were  so  returned  the 
defendants  L.  A.  Bunker,  as  the  People's 
State  Bank,  the  Valley  State  Bank,  and 
W.F.  Mulkey,  as  the  National  Bank  of 
Commerce,  filed  motions,  and  caused  no- 
tices thereof  to  be  served  upon  a  large 
number  of  the  stockholders  of  the  said 
stock-yards  company,  to  appearand  show 
cause  why  orders  should  not  be  allowed 
for  executions  to  issue  against  them,  as 
such  stockholders,  In  favor  of  said  defend- 
ants, for  the  amount  of  their  judgments; 
that  the  said  L.  A.  Bunker  and  the  Valley 
State  Bank  have  obtained  orders  atrainst 
certain  oi  the  said  stockholders,  against 
whom  this  plaintiff  is  also  proceeding, 
requiring  them  to  pay  over  the  amount 
of  their  liability  on  the  judgment*  of  said 
L.  A.  Bunker  and  the  Valley  State  Bank; 
and  that  the  defendants  the  First  Na- 
tional Bank  and  the  National  Bank  of 
Commerce  are  also  proceeding  against  said 
stockholders. 

With  these  allegations  in  the  petition, 
did  the  court  err  in  sustaining  the  de- 
murrer thereto?  We  think  so.  We  be- 
lieve the  petition  shows  the  existence  of  a 
state  of  facts,  in  connection  with  the 
litigation  between  the  parties  seeking  to 
enforce  their  claims  against  the  Hutchin- 
son Union  Stock-Yards  Company, that  au- 
thorizes the  court  to  enjoin  tne  defendants 
from  proceeding  to  enforce  their  claims 
against  the  stockholders  of  said  corpora- 
tion, and  the  stockholders  themselves 
from  paying  over  on  the  judgments  of  the 
other  defendants  herein,  until  the  rights 
and  priorities  of  the  plaintiff  and  defend- 
ants are  settled  by  the  court.  All  the  par- 
ties to  the  suit  are  seeking  the  enforcement  - 
of  claims  against  the  stockholders  of  their 
common  Judgment  debtor,  the  Hutchin- 
son Union  Stock-Yards  Company,  and 
tbey  are  all  moviug  under  paragraph  1192, 
Gen.  St.  1889.  But  it  seems  that  the  plain- 
tiff proceeded  strictly  according  to  the 
provisions  of  that  paragraph  of  our  stat- 
utes, while  it  is  alleged  by  him  that  the  de- 
fendants seeking  the  enforcement  of  their 
claims  did  not,  and  that  by  reason  of  the 
fact  that  the  plaintiff  followed  the  direc- 
tions of  the  statute,  and  such  defendants 


did  not,  the  plaintiff  has  acquired  the  first 
lien  upon  the  funds  in  the  bands  of  the 
stockholders  of  the  corporation,  though 
the  defendants,  moving  in  the  same  direc- 
tion, filed  their  motions  first  in  point  of 
time.  Since  all  the  creditors  of  the  defend- 
ant the  Hutchinson  Union  Stock-Yurds 
Company  are  pursuing  their  claim  under 
the  statute,  we  think  tbey  should  proceed 
according  to  the  provisions  of  such  statute. 
A  proper  construction  of  paragraph  1192 
requires  the  judgment  creditor  of  a  corpora- 
tion to  pursue  the  property  of  said  corpo- 
ration as  long  as  any  property  thereof 
can  be  found  upon  which  an  execution  can 
be  levied  before  resorting  to  the  proceed- 
ing therein  provided  against  the  stock- 
holders. In  other  words,  the  property  of 
the  corporation  must  be  exhausted  before 
the  creditor  may  resort  to  the  fund  in  the 
banns  of  the  stockholders  thereof.  In  this 
case  the  plaintiff,  Hoyt,  pursued  the 
statute  strictly.  He  sold,  on  an  order  of 
sale,  the  property  of  the  corporation  on 
which  he  had  a  lien,  and  applied  the  pro- 
ceeds on  his  judgment.  He  then  caused 
a  general  execution  to  issue,  and  had  it 
levied  upon  other  property  belonging  to 
the  corporation,  which  was  sold,  and  the 
proceeds  applied  upon  his  judgment;  and, 
there  being  a  balance  still  unpaid  thereon, 
he  procured  still  another  execution  to  is- 
sue thereon,  which  was  returned.  "No 
property  found."  He  then  proceeded  un- 
der the  statute  to  enforce  his  remedy 
against  the  stockholders,  but  found  the 
other  defendants  herein,  who  were  also 
judgment  creditors  of  the  corporation,  al- 
ready moving  against  such  stockholders, 
and  that,  too,  without  having  first  pur- 
sued the  property  of  the  corporation. 

The  record  shows  that  some  of  the  de- 
fendants obtained  executions  against  the 
coloration,  and  levied  upon  property  of 
the  corporation  which  was  appraised  at 
$5,000,  but  that  such  executions  were  re- 
turned, "Property  not  sold,  tor  want  of 
bidders."  Want  of  bidders  was  not  a  suf- 
ficient excuse  for  an  abandonment  of  the 
property  levied  on.  It  could  have  been 
advertised  over  and  offered  again,  and 
then,  if  it  was  ascertained  that  the  ap- 
praisement was  too  hitch,  the  court  should 
have  been  asked  to  set  aside  the  appraise- 
ment, and  order  the  property  reappraised, 
when  it  could  again  have  been  offered  for 
sale.  Nothing  of  this  kind  was  done. 
Nor  was  there  any  attempt  to  levy  upon 
the  other  property  of  the  corporation, 
subsequently  levied  upon  and  sold  by  the 
plaintiff;  but  all  the  defendant  judgment 
creditors  of  tbo  corporation,  without  any 
further  pursuit  of  the  corporate  property, 
had  executions  issued  and  returned,  "No 
property  found,  whereon  to  levy  this  ex- 
ecution, sufficient  to  make  the  amount  of 
the  within  judgment."  This  proceeding 
not  only  did  not  exhaust  the  property  of 
the  corporation,  but  the  return  was  so 
indefinite  that  It  does  not  appear  how 
much  might  have  been  made  on  each  of 
the  executions  of  the  said  defendants  so 
returned.  So  far  as  the  returns  show,  the 
bulk  of  each  of  such  executions  might 
have  been  made  out  of  the  corporate 
property.  The  plaintiff  seems  to  have 
been  the  first  creditor  to  proceed  against 
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the  stockholders  after  the  corporate  prop- 
erty was  exhausted,  and  theonlyone  who 
pursued  such  property  in  good  faith.  We 
therefore  think  his  right  to  the  fund  in  the 
hands  of  the  stockholders,  pursued  by 
him,  should  take  precedence  to  the  right 
of  the  defendants,  pursuing  the  same  stock- 
holders. "Even  when  not  expressly  pro- 
vided hystatute.it  is  the  rule,  according 
to  the  weight  of  authority,  that  corpo- 
rate creditors,  before  they  can  proceed 
against  the  shareholders  upon  their  stat- 
utory liability,  must  first  exhaust  their 
remedy  agaiust  the  corporation  and  its 
assets."  Cook,  Stock  &  8.  5  219.  "The 
liability  of  the  stockholders,  being  second- 
ary, can  not  be  enforced  until  the  assets 
of  the  bank,  which  is  the  primary  debtor, 
are  exhausted."  Appeal  of  Means,  85  Pa. 
St.  75;  Wright  v.  MeCormack,  17  Ohio,  86. 
"After  judgment  is  obtained  apalnat  the 
corporation,  if  the  execution  issued  there- 
on against  its  property  he  returned  nulla 
bona,  then  executions  may  issue  aguinst 
any  of  the  stockholders  to  an  extent 
equal  in  amount  to  stock  owned  by  him  or 
her,  in  accordance  with  the  terms  of  sec- 
tion 32.  art.  4,  c.  23,  Com  p.  Laws  1879." 
Valley  Bank  &  Saw  Inst.  v.  Ladles'  Con- 
gregational Sewing  Soc,  28  Kan.  423. 
"The  Judgment  creditor  of  an  insolvent 
corporation  who  first  moves,  in  conformi- 
ty to  the  provisions  of  section  32,  c.  23, 
Gen.  St.  1889,  to  charge  a  stockholder 
on  his  liability  under  the  statute,  acquires 
a  priority  of  rlgnt  to  recover  against  such 
stockholders,  with  which  a  creditor  sub- 
sequently moving  cannot  rightly  inter- 
fere. "  Wells  v.  Robb,  48  Kan.  201,  23  Pac. 
Rep.  148. 

It  is  asserted  by  counsel  for  the  defend- 
ants who  have  already  obtained  orders  for 
executions  against  the  stockholders  of  the 
corporation  that  if  it  be  true  thnt  they 
had  no  right,  to  proceed  against  such 
stockholders  until  they  had  first  exhaust- 
ed the  corporate  property,  yet,  having 
done  so,  and  obtained  their  orders,  the 
plaintiff  herein  cannot  raise  the  question 
of  their  right  to  do  so;  that  If  the  stock- 
holders are  satisfied  the  plaintiff  roust  be, 
and  cannot  attack  their  Judgments  in 
such  collateral  manner.  We  do  not  think 
the  orders  of  the  court  authorizing  the 
issuance  of  execution  against  the  stock- 
holders of  the  corporation  are  such  Judg- 
ments as  to  render  the  plaintiff  in  the  case 
subject,  In  its  full  extent,  to  the  rule  relat- 
ing to  collateral  attacks  on  Judgments. 
Under  the  summary  process  authorized  by 
the  statute,  the  order  of  the  court  for  ex- 
ecution to  issue  against  stockholders  does 
not  possess  all  the  qualities  of  an  ordina- 
ry Judgment,  and  is  not  so  conclusive  in 
all  respects  as  such  a  Judgment,  and  not 
so  conclusive  as  a  judgment  obtuiued 
against  a  stockholder  under  the  last  clause 
of  the  same  paragraph.  This  court,  in 
Hentig  v.  James,  22  Kan.  826,  on  this  sub- 
ject, uses  the  following  language:  "The 
concluding  provision  of  said  section  32 
[being  the  same  as  paragraph  1192]  plain- 
ly prescribes  that  if  the  creditor  wishes  to 
make  the  stockholder  a  judgment  debtor, 
with  all  that  term  Implies,  he  may  proceed 
by  action,  and  charge  the  stockholder  with 
the  amount  of  bis  Judgment  against  the  cor- 


poration. *  •  •  We  conclude  that  the 
proceeding  to  obtain  an  execution  on  a 
motion  Is  a  special  proceeding,  limited  in 
its  character,  and  does  not  convey  with 
it  all  the  powers  of  a  judgment.  Jt  assim- 
ilates to  proceedings  of  garnishment,  but 
allows  the  execution,  Instead  of  au  action 
to  recover  the  amount  to  be  paid." 

But,  If  such  an  order  partook  of  all  the 
characteristics  of  an  ordinary  judgment, 
still  Uoyt  might  be  said  to  be  in  a  posi- 
tion to  attack  and  set  it  aside  In  this  pro- 
ceeding. "The  rule  that  a  judgment  of  a 
court  of  com peteut  jurisdiction  is  conclu- 
sive until  reversed,  or  in  some  manner  set 
aside  and  annulled,  and  that  It  cannot 
be  attacked  collaterally  by  evidence  tend- 
ing to  show  that  It  was  Irregular  or  im- 
properly obtained,  only  applies  to  parties 
and  privies  to  the  judgment,  who  may 
take  proceedings  for  its  reversal,  and  in 
no  sense  extends  to  strangers."  Atkinson 
v.  Allen,  12  Vt.  619;  Steel  Works  v.  Brea- 
nahan,  (Mich.)  33  N.  W.  Rep.  834;  Caswell 
v.Caswell,  28  Me.  232,237;  Succession  of 
Quin,  30  La.  Ann.  947.  In  the  case  of  Sid- 
ensparker  v.  Sidensparker,  52  Me.  481,  it  Is 
stated  "that  a  stranger  whose  rights  are 
affected  may  impeach  a  judgment  collater- 
ally on  three  grounds:  (1)  Thatthecourt 
rendering  it  bad  no  jurisdiction  of  the 
cause;  (2)  that  the  judgment  was  ob- 
tained by  fraud  or  collusion :  and  (3)  that 
the  judgment  v*as  irregularly  or  unlaw- 
fully rendered,  to  bis  prejudice."  Sue,  al- 
so, LyleH  v.  Holies,  8  S.  C.  258,  and  Boisse 
v.  Dickson.  31  La.  Ann.  711.  It  must  cer- 
tainly be  conceded  that  Hoyt  has  an  in- 
terest in  the  funds  in  the  hands  of  the 
stockholders  that  will  be  prejudiced  if  the 
defendants  seeking  the  same  fund  are  held 
to  be  prior  in  right  to  him. 

Again,  it  is  questionable  whether,  un- 
der the  summary  process  of  said  para- 
graph, the  court  has  any  power  to  act 
until  an  execution  issued  against  the  cor- 
poration has  been  returned  in  accordance 
therewith.  The  statute  reads:  "If  any 
execution  shall  have  been  issued  against 
the  property  or  effects  of  a  corporation, 
*  *  •  and  there  cannot  be  found  any 
property  whereon  to  levy  such  execution," 
then,  upon  motion  in  open  court,  in  which 
the  Judgment  agaiust  the  corporation  is 
pending,  and  notice  to  the  stockholders 
to  he  charged,  execution  may  issue  against 
such  stockholders.  The  record  of  the  judg- 
ment against  the  corporation  should  show 
an  execution  so  returned  as  to  show  that 
the  corporate  property  has  been  exhaust- 
ed, before  the  court  may  entertain  the  pro- 
ceeding to  order  execution  aguinst  the 
stockholders.  With  records  in  each  case 
showing  that  the  corporate  property  had 
'not  been  exhausted,  had  the  court  power 
to  entertain  motions  for  orders  allowing 
executions  to  issue  against  the  stockhold- 
ers in  favor  of  said  defendants?  If  not,— ■ 
and  it  seems  to  us  that  It  had  not,— then, 
under  Pierce  v.  Carleton,  12  III.  358,  orders 
so  allowed  are  " unauthorized  and  void,* 
and  the  plaintiff  can  attack  them  collater- 
ally. In  that  case  the  court  held  that 
where  the  previous  proceedings  were  "un- 
authorized and  void  "a  garnishee  might  in- 
quire into  the  previous  proceedings  on  the 
attachment.  See,  also,  insurance  Co.  v. 
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Cohen,  9  Mo.  421,  and  Scboppenbast  v. 
Bollmao,  21  Ind.  285.  We  think  tbe  trial 
court  erred  In  sustaining  the  demurrer  to 
the  petition  in  this  case,  and  recommend 
that  the  case  he  reversed,  and  remanded 
for  further  proceedings. 

PER  CURIAM.  It  Is  so  ordered ;  all  the 
Justices  concurring. 


(60  Kan.  129) 

ROSENTHAL  V.  STATE  BOARD    OF  CAN- 
VASSERS et  aL 

(Supreme  Court  of  Kansas.   Jan.  7, 1893.) 

Mandamus  to  Canvassing  Boabd— Contents  or 
Writ— Power  of  Boabd  after  Adjtoubnmbnt — 
Reassembly. 

1.  The  courts  have  jurisdiction,  in  mandamus, 
to  control  a  canvassing  board,  whether  it  be  town- 
ship, city,  county,  or  state,  if  it  neglects  or  refuses 
to  perform  any  act  which  the  law  especially  en- 
joins upon  it  as  a  duty. 

2.  The  writ  of  mandamus,  whether  alternative 
or  peremptory,  must  not  only  show  the  obligation 
of  the  defendant  to  perform  the  act,  but  must  also 
show  his  omission  to  perform  it.  State  v.  Carney. 
3  Kan.  88. 

3.  Mandamus  will  not  lie  to  compel  an  officer 
or  a  board  of  canvassers  to  do  an  act  which,  with- 
out ita  command,  it  would  not  have  been  lawful 
for  the  officer  or  board  to  do.  State  v.  Board  of 
Com'rs  of  Kearny  County,  22  Pac  Rep.  735,  43 
Kan.  739. 

4.  Where  the  county  clerk  of  a  county  signs, 
authenticates,  and  transmits  to  the  secretary  of 
state,  within  the  time  prescribed  by  the  statute,  an 
abstract  of  the  votes  of  a  representative  district  of 
his  county,  cast  for  a  member  of  the  house  of 
representatives,  although  such  abstract  states  in- 
correctly the  votes  cast  for  the  candidates  for  such 
office,  yet  if  the  board  of  state  canvassers,  with- 
out any  notice  or  knowledge  of  the  error  or  mis- 
take in  such  abstract,  proceeds,  in  good  faith,  ac- 
cording to  the  statute,  to  examine  and  declare  the 
whole  number  of  votes  given  in  the  representative 
district  at  the  election,  and  from  the  face  of  such 
abstract  determines  that  the  person  therein  stated 
to  have  the  greatest  number  of  votes  is  duly 
elected  as  representative,  and  no  other  abstract  is 
presented,  or  called  to  the  attention  of  the  board, 
from  that  county  or  district,  during  its  session, 
snch  board  discharges  its  whole  duty  in  the  prem- 
ises; and  after  it  has  finally  adjourned  its  power 
is  at  an  end,  and  it  cannot  reassemble  or  make  a 
recount.  When  its  duty  is  once  fully  performed, 
it  is  performed  once  and  forever,  and  cannot  be 
repeated. 

5.  After  the  board  of  state  canvassers  has 
canvassed  all  the  returns  from  all  the  counties  of 
the  state,  and  declared  the  result,  and  ordered 
certificates,  as  prescribed  by  the  statute,  and  then, 
having  completed  its  labors,  adjourns  without  day, 
it  is  functus  officio,— officially  dead ;  and  the  courts 
have  no  power  to  compel  the  board  to  reassemble, 
or  recount  any  returns. 

(8yllabus  by  the  Court.) 

Original  proceeding  In  mandamus,  by 
Joseph  Rosenthal  against  the  state  board 
of  canvassers  of  the  state  of  Kansas  and 
others,  to  compel  defendants  to  determine 
that  Joseph  Rosenthal  has  received  the 
highest  number  of  votes  cast  in  the  121st 
representative  district  for  member  of  the 
house  of  representatives,  and  to  issue  a 
certificate  therefor.   Writ  refused. 

W.  C.  Webb,  G.  C.  Clemens,  and  Frank 
Doster,  for  plaintiff.   J.  N.  Ives,  Atty. 
Gen.,  T.  F.  Garver,  F.  R.  Peters,  F.  B. 
Pawes,  and  C.  I.  Long,  for  defendants. 
v.32P.no.2— 9 


HORTON,  0.  J.  This  was  an  action  of 
mandamus  to  compel  the  board  of  state 
canvassers  to  convene,  and  determine 
that  Joseph  Rosenthal  has  received  the 
greatest  number  of  votes  cast  in  the  121st 
representative  district  for  member  of  the 
house  of  representatives,  and,  after  hav- 
ing declared  him  duly  elected  to  that 
office,  to  issue  to  him  a  certificate  therefor. 
The  facts  In  the  case  are  as  follows:  Jo- 
seph Rosenthal,  at  the  general  election 
held  on  the  8th  of  November,  1892,  being 
eligible  thereto,  was  a  candidate  for  the 
office  of  member  of  the  house  of  representa- 
tives for  the  121st  district,  being  Haskell 
county,  for  the  term  commencing  on  the 
second  Tuesday  of  January,  1893.  A.  W. 
Stubbs  was  also  a  candidate  for  the  posi- 
tion at  that  election.  Upon  the  face  of 
the  returns  filed  with  W.  H.  Hussey, coun- 
ty clerk  of  Haskell  county,  after  the  elec- 
tion, as  prescribed  by  the  statute,  Joseph 
Rosenthal  received  150  votes,  and  A.  W. 
Stubbs  123,  only.  Subsequently  the  board 
of  county  canvassers  of  Haskell  county 
duly  canvassed  the  returns,  in  accordance 
with  the  face  thereof,  and  such  determina- 
tion was  reduced  to  writing,  signed  by 
the  commissioners,  and  attested  by  the 
clerk, showing  that  Joseph  Rosenthal  had 
received  the  highest  number  of  votes  for 
the  office  of  representative.  Afterwards 
the  county  clerk  made  out  and  forwarded 
to  the  secretary  of  state  an  abstract  of 
the  votes  for  representative  of  Haskell 
county,  but  by  accident  or  design— proba- 
bly by  gross  uegligence—  transposed,  in 
the  abstract  of  votes,  the  figures,  so  as  to 
show  that  A.W.  Stubbs  received  156  votes, 
and  Joseph  Rosenthal  123.  only.  This  ab- 
stract, certified  to  by  Hussey,  as  county 
clerk,  on  the  12tb  day  of  November,  1892, 
was  sealed  up  by  him  in  an  envelope,  in- 
dorsed and  addressed  as  required  by  law, 
and  tben  transmitted  to  the  secretary  of 
state,  who  received  and  filed  it  in  his  office 
on  the  16th  day  of  November,  1892.  The 
state  board  of  canvassers  met  for  the  pur- 
pose of  canvassing  the  result  of  the  election 
of  November  8, 1892,  as  prescribed  by  the 
statute,  on  the  28tb  of  November,  1892,  and 
continued  in  session  from  day  to  day  un- 
til December  1,  1892,  when,  having  com- 
pleted the  canvass  of  ail  the  returns  on  file 
with  the  secretary  of  state,  of  the  Novem- 
ber election  of  1892,  adjourned  without 
day.  The  certified  abstract  of  the  votes 
slven  in  Haskell  county  for  representa- 
tive was  examined  by  the  board,  and 
thereon  a  statement  was  made  by  them,  ' 
showing  that  A.  W.  Stubbs  had  received 
the  greatest  number  of  votes  for  repre- 
sentative, and  was  duly  elected  to  that 
office.  A  certificate  of  such  determination 
was  ordered  by  the  board,  and  was  sub- 
sequently signed  and  issued.  On  tho  19tb 
day  of  December,  1892,  about  three  weeks 
after  the  board  of  state  canvassers  bad 
discharged  their  duties,  and  adjourned 
without  day,  an  envelope  addressed  to 
blm  was  received  by  the  secretary  of  state, 
without  any  Indorsement  to  Indicate  that 
the  same  was  an  official  communication, 
which  contained  what  purported  to  be  a 
correct  abstract  of  the  votes  of  Haskell 
county  for  representative,  showing  that 
Joseph  Rosenthal  received  156  votes,  and 
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A.  W.  Stubbs  123,  only,  and  attached  to 
the  new  or  corrected  return*  was  an  affi- 
davit of  the  county  clerk,  stating  that  his 
former  abstract  was  Incorrect  and  errone- 
ous, and  also  further  stating  that  the 
new  or  supplemental  returns  were  the 
correct  abstract  of  the  votes  In  Haskell 
county  for  representative,  cast  at  the  elec- 
tion on  the  8th  of  November,  1892.  At  the 
time  that  the  stato  board  canvassed  the 
abstract  of  the  county  clerk  of  the  12th  of 
November,  1892,  the  members  thereof  had 
no  notice  from  Joseph  Rosenthal,  or  any 
one  else,  that  the  return*  were  incorrect, 
or  in  any  way  defective.  It  seems  to  bo 
conceded  in  this  case  that  in  canvassing 
such  returns  they  acted  in  good  faith. 
No  misconduct  is  charged.  After  the  sup- 
plemental returns  were  received  by  the 
secretary  of  state,  on  the  19th  day  of  Decem- 
ber, 1892,  no  request  was  made,  before  the 
commencement  of  this  action,  by  Joseph 
Rosenthal  or  any  one  else,  that  the  board 
should  reconvene  or  examine  the  addi- 
tional returns  and  affidavit  of  the  county 
clerk. 

It  was  urged  upon  the  hearing  of  this 
case,  upon  the  part  of  the  defendants,  that 
this  court  had  no  jurisdiction  to  inquire 
into  the  matters  presented,  because  the 
constitution  of  the  state  ordained  that 
"each  house  shall  judge  of  the  election,  re- 
turns, and  qualifications  of  Its  own  mem- 
bers." This  court  is  not,  in  a  proceeding 
of  this  kind,  a  contest  court,  and,  of 
course,  cannot  go  behind  the  returns,  and 
hear  and  determine  whether  Rosenthal  or 
Stnbhs  received  legal  or  illegal  votes,  or 
whether  any  frauds  were  committed  at 
the  election  to  the  prejudice  of  either  can- 
didate. But  this  court  has  jurisdiction,  in 
mandamus,  to  control,  in  certain  cases,  a 
canvassing  board,  whether  that  board 
be  a  township,  a  city,  a  county,  or  a  state 
canvassing  board.  In  case  the  board  re- 
fuses to  Issue  a  certificate  of  election  to 
the  person  receiving  the  highest  number 
of  votes,  upon  a  duly-authenticated  ab- 
stract on  file  in  the  office  of  the  secretary 
of  state,  and  the  relief  by  mandamus  Is 
withheld,  the  party  aggrieved  can  have 
no  remedy  whatever  to  obtain  bis  certifi- 
cate. The  person  who  has,  upon  the  cer- 
tified abstract,  the  greatest  number  of 
votes,  is  entitled  to  a  certificate;  and  this 
cannot  be  awarded  by  the  legislature,  or 
either  branch  thereof.  A  certificate  of 
election  has  some  value.  It  is  prima  facie 
evidence  of  the  election  of  the  person  hold- 
ing it  to  the  office  claimed.  State  v.  Car- 
ney, 8  Kan.  88.  Where  a  canvassing  board 
wrongfully  neglects  and  refuses  to  can- 
vass returns  which  are  regular  in  form,  as 
a  general  rule,  the  courts  may,  by  manda- 
mus, compel  the  board  to  canvass  and  de- 
clare the  result  upon  the  face  of  their  re- 
turns; and  if  a  canvass  has  been  wrong- 
fully or  improperly  made,  and  the  board 
has  adjourned  sine  die,  this  court  may 
compel  it  to  reassemble,  and  make  a  cor- 
rect canvass  of  all  the  returns  before  it  at 
the  time  of  the  first  canvass.  Lewis  v. 
Commissioners.  16  Kan.  102. 

If  a  person,  upon  the  face  of  the  returns, 
is  entitled  to  the  certificate  of  his  election, 
except  in  special  instances,  where  wrong 
or  Injustice  will  be  done,  the  courts  have 


power  to  reach  the  officers  composing  the 
delinquent  board  by  writ  of  mandamus, 
and  compel  them  to  action,  and.  if  neces- 
sary, may  compel  tbem  to  reconvene  and 
recanvass.  Therefore,  if  there  was  noth- 
ing In  this  case  but  the  question  of  juris- 
diction of  this  court,  the  plaintiff  would 
be  entitled  to  the  relief  claimed  by  him. 
But  it  appears  in  this  case,  from  the  rec- 
ords of  the  board  of  state  canvassers,  that 
the  board  on  December  1, 1892,  long  be- 
fore what  purported  to  be  the  corrected 
returns  from  Haskell  county  were  tiled 
with  the  secretary  of  state,  had  completed 
its  labors,  declared  the  result  against  the 
plaintiff,  and  finally  adjourned.  A  writ 
of  mandamus  "may  be  issued  to  compel 
the  performance  of  any  act  which  the  law 
specially  enjoins  as  a  duty  resulting  from 
an  office,  trust,  or  station."  Section  688 
of  the  Code.  "A  want  of  a  'plain  and 
adequate '  remedy,  in  the  ordinary  course 
of  the  law,  is  an  essential  prerequisite  to 
the  issuance  of  the  writ,  in  every  case; 
but  an  equally  essential  prerequisite  is 
an  omipsion  on  the  part  of  the  defendant 
to  perform  the  act  required  of  him.  The 
writ,  whether  alternative  or  peremptory, 
must  not  only  show  the  obligation  of  the 
defendant  to  perform  the  act,  but  must 
also  show  his  omission  to  perform  It." 
State  v.  Carney,  3  Kan.  90.  "If  the  board 
mav  be  compelled  to  reassemble  and  can- 
vass the  returns  of  the  election,  1*  would 
seem  that  it  might  voluntarily  do  so. 
Mandamus  is  employed  to  enforce  the 
performance  of  a  duty;  and,  since  it  is  a 
duty,  It  certainly  may  be  performed  by 
the  officers  without  the  command  or  com- 
pulsion of  the  court,  itisheld  thatmanda- 
mus  will  not  He  to  compel  an  officer  to  do 
an  act  which,  without  its  command,  it 
would  not  have  been  lawful  for  him  to 
do."  State  v.  Board  of  Com'rs  of  Kearny 
County,  42  Kan.  739,  22  Pac.  Rep.  735.  If 
the  board  of  state  canvassers  had  dis- 
charged all  of  its  duties,  which  the  law 
especially  enjoined  upon  it,  before  its  final 
adjournment,  on  the  1st  day  of  December, 
1892,  then  no  writ  of  mandamus  can  issue, 
because  there  would  be  the  performance 
of  no  duty  to  enforce.  "A  canvassing 
board,  having  once  counted  the  votes, 
and  declared  tne  result  according  to  law, 
has  no  power  or  authority  to  make  a  re- 
count. When  this  duty  is  once  fully  per- 
formed it  is  performed  once  and  forever, 
and  cannot  be  repeated.  To  suppose  that 
it  could  be  renewed,  that  the  canvass  of 
one  day  could  be  repeated  the  next,  and 
counter  certificates  be  issued  to  different 
contestants  as  new  light  or  influence  was 
brought  to  bear  upon  the  mind  of  the 
clerk,  would  render  the  whole  proceeding 
a  farce."  McCrary,  Elect.  (3d  Ed.)  §232; 
Bo  wen  v.  Hixon,  45  Mo.  340;  Clark  v. 
Buchanan,  2  Minn.  346,  (Gil.  298;)  State 
v.  Donnewirth,  21  Ohio  St.  216;  State  v. 
Stewart,  26  Ohio  St.  216. 

Jf  a  canvassing  board,  haringconcluded 
its  labors,  and  finally  adjourned,  has  no 
power  or  authority  to  reconvene  and  re- 
count, the  courts,  under  the  provisions  of 
the  statute,  cannot,  by  mandamus,  com- 
pel the  board  to  reassemble,  or  give  them 
any  power  so  to  do.  It  Is.  however,  con- 
tended, upon  the  part  of  Rosenthal,  that 
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as  tbe  statute  requires  the  county  clerk  of 
Haskell  county  to  make  out  an  abstract 
ol  the  votes  lor  representative,  and,  after 
baring  been  signed  and  certified  to  by  biro , 
to  deliver  the  same,  by  mail,  to  the  secre- 
tary of  state,  and  as  the  first  returns  were 
not  true,  because  they  incorrectly  stated 
the  votes  of  each  of  the  candidates,  no 
valid  abstract  was  received  from  Haskell 
county  prior  to  December  19,  1892,  and 
therefore,  as  no  true  abstract  or  returns 
were  received,  this  court  may  compel  the 
board  of  state  canvassers  to  reassemble, 
andcompelete  its  work,  by  canvassing  the 
later,  or  supplemental,  returns.  1!  no  ab- 
stract from  Haskell  county  had  been  re* 
ceived  by  the  secretary  of  state  before  the 
final  adjournment  of  the  board, on  Decem- 
ber 1, 1892,  and  if  the  state  board  bad  had 
no  abstract  or  returns  before  tbem,  from 
Haskell  county,  to  act  upon,  it  Is  possible 
that  under  the  decision  of  Lewis  v.  Com- 
missioners, 16  Kan.  102,  mandamus  would 
He,  upon  the  ground  that  only  a  partial 
canvass  had  been  made.  But  that  is  not 
this  case.  An  abstract  of  the  votes  for  a 
member  of  the  bouse  of  represents  lives, 
signed  and  certified  by  the  county  clerk, 
properly  indorsed  and  directed  to  the  sec- 
retary of  state,  was  received  by  him,  and 
placed  before  the  state  board  of  canvassers 
during  their  proceedings  in  November. 
That  abstract  was  Incorrect,  but  it  came 
from  the  proper  officer.  It  was  signed  and 
certified  by  the  proper  officer.  It  was  duly 
authenticated.  It  was  not  challenged  or 
objected  to.  The  members  of  the  state 
board  of  canvassers  had  no  notice  or 
knowledge,  at  the  time  they  were  consid- 
ering it,  that  it  was  incorrect  or  defective. 
Upon  the face  of  the  returns,  they  appeared 
to  be  in  full  compliance  with  the  provi- 
sions of  the  statute.  There  was  nothing 
in  the  returns,  or  in  the  manner  in  which 
they  were  transmitted  or  received,  to  cause 
suspicion,  or  to  demand  any  other  action 
thereon  than  usual  and  customary  in  such 
cases.  The  state  board  accepted  the  re- 
turns as  truthful,  passed  upon  them  as 
such,  and  declared  the  result  therefrom. 
It  is  well  settled  that  the  duties  of  can- 
vassing officersare  purely  ministerial,  and 
extend  only  to  the  counting  up  of  the 
votes,  and  awarding  the  certificate  to  the 
person  having  the  highest  number.  They 
have  no  judicial  power.  State  v.  Marston, 
6  Kan.  524;  McCrary, Elect.  (3d  Ed.)  §  226. 
As  was  said  by  Hoar,  J.,  In  Luce  v.  May- 
hew,  13  Cray,  83:  "They  are  not  made  a 
judicial  tribunal,  nor  authorized  to  decide 
upon  the  validity  or  thefact  of  the  election 
In  any  other  mode  than  by  an  examina- 
tion of  the  'returns'  made  to  tbem  accord- 
ing to  law.  Tbey  are  not  required  or  au- 
thorized to  bear  witnesses  or  weigh  evi- 
dence. They  have  no  power  to  send  for 
persons  or  papers.  If  one  result  appears 
upon  the  returns,  and  another  is  the  real 
truth  of  the  case,  they  can  only  act  upon 
the  former.  If  they  have  not  done  their 
duty,  the  remedy  of  the  person  actually 
elected  to  the  office  is  not  to  be  sought  in 
a  mandamus.  This  court  has  no  power 
to  direct  public  officers  to  do  any  more 
than  thelrduty.or  any  thing  different  from 
their  duty." 
Considering  all  the  facts  and  circum- 


stances of  this  case  presented,  upon  the 
trial,  as  no  fraud,  wrong,  or  other  official 
misconduct  is  Imputed  to  the  members  of 
the  state  board  of  canvassers,  or  either  of 
them,  in  receiving  and  counting  the  re- 
turns complained  of,  we  must  hold  that 
they  did  not  improperly  reject  any  returns, 
or  refuse  to  canvass  any  proper  returns. 
When  the  board  adjourned,  on  the  1st  day 
of  December,  1892,  the  members  thereof  had 
fully  discharged  all  of  their  duties;  and  it 
is  too  late  now  to  say  that  the*  can  vol- 
untarily, or  by  compulsion,  meet  again,  as 
canvasHers,  to  examine  and  pass  upon  the 
returns  of  the  election  of  November,  1892. 
Asa  body,  the  board  of  state  canvassers 
Is  functus  officio,— officially  dead.  It  has 
no  power  of  resurrection,  so  as  to  consider 
the  returns  of  the  election  of  November, 
1892,  and  this  court  cannot  animate  its 
dead  body  with  the  breath  of  life.  Not 
only  has  it»  power  in  the  premises  ended, 
but  its  successors  have  no  authority  to 
reassemble,  or  act  again  upon  the  election 
returns. 

It  it  be  said  that  this  leaves  Rosenthal 
without  auy  remedy,  and  that  the  law,  in 
some  way.  ought  to  furnish  him  a  remedy 
for  the  wrong  committed  against  him,  we. 
answer  that  If  this  be  true  It  is  the  fault 
of  the  legislature,  not  the  fault  of  the  state 
board  of  canvassers,  nor  the  courts.  But 
it  is  not  wholly  true.  While  Rosenthal 
may  not  obtain  from  the  state  board  his 
certificate,  yet  he  has  a  remedy  before  the 
house  of  representatives,  even  If  not  a  com- 
plete one.  The  jurisdiction  of  each  house 
to  decide  upon  the  election  returns  and 
qualifications  of  its  own  members  is  clear- 
ly given  by  the  constitution  und  the  stat- 
utes. That  body,  witb  the  general  con- 
sent of  its  members,  can  admit  bim  to  bia 
seat  at  once,  or,  if  it  so  determines,  it  can 
delay  his  admission  until  full  investigation 
is  bad  of  bis  claims.  It  niay.it  is  true,  act 
arbitrarily,  and  refuse  him  rights,  but  this 
Is  hardly  probable.  This  proceeding,  if 
successful,  would  have  only  given  a  certifi- 
cate. The  proceeding  in  this  court  is  not 
a  contest  between  Itosenthal  and  Stubbs, 
nor  can  we  try  the  title  to  the  office.  The 
houso  of  representatives  has  the  exclusive 
power  to  decide  who  have  been  elected 
members  to  its  body.  Rosenthal  has  al- 
ready commenced  bis  contest  before  that 
tribunal.  The  bouse  has  full  and  ample 
jurisdiction  over  the  office,— the  substance 
he  is  seeking, — even  if  it  cannot  give  him 
a  certificate,  the  paper  title.  If  he  has 
been  elected  representative,  as  it  seems  to 
be  conceded,  It  should  be  the  wish  and  de- 
sire of  every  honest  and  patriotic  citizen 
of  the  state  that  the  will  of  the  people  of 
bis  county,  as  expressed  by  their  ballots, 
should  be  carried  out,  and  that,  as  speed- 
ily as  possible,  he  be  permitted  to  occupy 
his  place  as  representative.  No  party  de- 
siring the  support  of  the  pood  people  of 
the  statecan.for  partisan  or  political  pur- 
poses, refuse  him  his  seat  merely  because 
the  clerk  of  Haskell  county  has  made  a 
mistake  in  bis  abstract  or  returns.  The 
clerk  has  attempted  to  makesouie  repara- 
tion by  filing  with  the  secretary  of  state 
corrected  returns,  with  his  affidavit  sup- 
porting the  same.  Most  certainly,  if  we 
saw  any  way  in  which  this  court,  in  this 
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proceeding*  could  properly,  and  in  accord- 
ance with  legal  principles,  grant  Rosen- 
thal a  certificate,  we  would  gladly  do  so. 
Under  the  limitations  of  the  constitution 
and  the  provisions  of  the  statutes,  we  are 
powerless.  The  board  of  state  canvassers, 
having  finally  adjourned,  on  December  1, 
1892,  are  powerless,  and  their  successors- 
are  equally  so.  The  honse  of  representa- 
tives can  rectify  the  serious  mistake  of  the 
connty  clerk,  which  has  deprived  Rosen- 
thal of  his  certificate.  No  other  tribunal 
or  body  can  now  do  so.  That  the  house 
will  act  promptly  and  Justly  in  tli9  prem- 
ises, we  have  the  fullest  confidence.  The 
peremptory  writ  of  mandamus  prayed  for 
will  be  refused.  All  the  justices  concur- 
ring. 


(60  Kan.  138) 

BHELLABARGER   v.    WILLIAMSON    et  al., 
Commissioners. 

(Supreme  Court  of  Kansas.    Jan.  7,  1898.) 

Mandamus  to  Election  Officers— When  Grant- 
ed —  Apportionment  Act  —  Representative 
District— Intention  of  Legislature. 

Under  the  apportionment  act  of  1886,  Jack- 
son county  constituted  only  one  representative 
district,  numbered  43."  Under  the  apportionment 
act  of  1891,  it  was  divided  into  two  representative 
districts,  numbered  88  and  89.  The  thirty -eighth 
representative  district  included  the  city  of  Holton 
within  its  territorial  boundaries,  but  tho  city  of 
Holton  was  not  mentioned  in  the  act.  At  the  elec- 
tion in  1892,  votes  were  cast  for  representative  in 
the  thirth-eighth  representative  district,  including 
Holton,  as  follows :  For  Nick  Kline,  956  votes ;  for 
Ed.  Bhellabarger,  766  votes;  for  Moses  Sarbacb, 
81  votes;  and  the  canvassing  board  of  Jackson 
county,  in  canvassing  the  votes  oast  in  the  thirty- 
eighth  representative  district,  counted  the  votes 
cast  in  the  city  of  Holton  as  belonging  to  such 
district.  The  votes  cast  outside  of  the  city  of 
Holton  for  candidates  for  representative  were  as 
follows:  For  Bhellabarger,  529  votes;  for  Kline, 
554  votes;  for  Sarbaoh,  14  votes.  Held,  that  it 
was,  in  all  probability,  the  intention  of  the  legis- 
lature that  Holton  should  constitute  a  part  of  the 
thirty-eighth  representative  district,. and  that  the 
intention  of  the  legislature  should  govern,  al- 
though they  may  not  have  used  the  most  appropri- 
ate language  to  express  their  intention;  that  the 
legislature  could  not  create  a  representative  dis- 
trict including  a  city  within  Its  territorial  bound- 
aries without  providing  in  any  manner  for  the 
city,  aud  thereby  disfranchise  the  voters  of  such 
city;  that  to  disfranchise  the  voters  of  the  city  of 
Holton  would  be  a  great  injustice  and  wrong,  and 
mandamus  will  not  lie  where  itp  only  effect  is  to 
aid  in  accomplishing  an  injustice  or  wrong;  nor 
will  it  lie  to  accomplish  a  useless  or  fruitless 
thing.  In  no  event  can  it  be  considered  that 
Bhellabarger  was  elected  a  representative  from 
any  district  in  Jackson  county,  and  a  party  hav- 
ing no  interest  in  the  result  of  an  action  cannot 
maintain  the  action. 
(Syllabus  by  the  Court.) 

Original  proceeding  in  mandamus,  by 
Ed.  Shellabarger  against  Williamson  and 
others,  the  board  of  county  commissioners 
of  Jackson  county,  and  another,  to  com- 
pel defendants  to  recanvass  the  votes  cast 
for  representative  of  the  tbirty-eighih  rei>- 
resentative  district  in  the  general  election 
In  1892.    Writ  refused. 

W.  C.  Webb,  Q.  C.  Clemens,  and  Frank 
Doster,  for  plaintiff.  T.  F.  Carver,  F.  R. 
Peters,  C.  I.  Long,  and  F.  B.  Dawes,  for 
defendants. 


VALENTINE,  J.  This  is  an  applica- 
tion, brought  originally  in  this  court  by 
Ed.  Shellabarger,  fur  a  writ  of  mandamus 
to  compel  the  board  of  county  commis- 
sioners of  Jackson  county,  as  a  board  of 
connty  canvassers,  and  the  county  clerk, 
to  reconvene,  and  recanvass  the  votes 
cast  at  the  general  election  held  in  Novem- 
ber, 1892,  for  the  office  of  representative  of 
the  thirty-eighth  representative  district. 
It  appears  that  the  board,  in  its  previous 
canvass,  declared  that  for  that  office  Nick 
Kline  received  956  votes,  Shellabarger  re- 
ceived 768  votes,  and  Moses  Sarbach  re- 
ceived 81  votes,  and  showing  that  Kline 
was  duly  elected.  The  canvassing  board, 
in  its  canvass,  included  the  votes  cast  In 
the  city  of  Holton,  while  Shellabarger 
claims  that  such  votes  should  not  bo 
counted,  and  that  by  counting  the  others 
only,  and  not  them,  the  number  of  votes 
cast  for  Shellabarger  would  be  629;  tor 
Kline,  654;  and  for  Sarbach,  U;  total, 
1,197.  The  writ  of  mandamus  must  be  re- 
fused. Dnder  the  apportionment  act  of 
1886,  Jackson  county  constituted  only  one 
representative  district,  numbered  43.  Un- 
der the  apportionment  act  of  1891,  which 
is  now  In  force,  that  county  is  divided  in- 
to two  representative  districts,  numbered 
38  and  89.  The  thirty-eighth  district  is 
composed  of  six  townships,  In  the  north- 
east part  of  the  county,  and  contains 
about  one  third  of  the  territory  of  the 
county.  The  thirty-ninth  district  is  com- 
posed of  the  remaining  townships  of  the 
county.  The  city  of  Hoi  ton  is  not.  men- 
tioned by  name  in  the  act.  It  is  situated, 
however,  wholly  within  the  territorial 
boundaries  of  the  thirty-eighth  district; 
and.  so  far  as  the  map  presented  to  the 
court  during  the  hearing  of  the  applica- 
tion shows,  it  is  also  situated  wholly 
within  the  territorial  boundaries  of  Frank- 
lin township,  which  is  one  of  the  town- 
ships of  the  thirty-eighth  representative 
district.  Unquestionably  the  legislature 
Intended  to  include  Holton  within  the  thir- 
ty-eighth representative  district;  for,  if  it 
is  not  within  that  district, then  the  voters 
of  the  city  of  Holton  must  be,  and  are, 
disfranchised,  so  far  as  representative  is 
concerned,  and  it  cannot  be  supposed  that 
the  legislature  ever  intended  any  such 
illegal  and  outrageous  thing.  Besides,  if 
the  city  of  Holton  is  not  Included  within 
the  thlrtv-eighth  representative  district, 
then  such  district  will  have  an  exceedingly 
small  voting  population,— only  1,197  votes, 
—while  the  surrounding  representative 
districts  in  that  county,  and  the  counties 
of  Pottawatomie.  Marshall,  Nemaha, 
Brown.  Atchison,  Jefferson,  Shawnee, 
and  Wabaunsee, — 12  representative  dis- 
tricts,—have  an  average  voting  popu- 
lation of  over  8,400.  Even  with  Holton 
in  the  thirty-eighth  representative  district, 
the  district  would  have  a  comparatively 
small  voting  population,— only  1,806. 
Probably,  under  the  general  rules  for  the 
construction  of  statutes,  it  should  be  held 
that  Holton  is  within  such  district;  for  it 
is  a  general  rule  of  construction  that  the 
intention  of  the  legislature  shall  govern, 
whenever  that  intention  can  be  fairly  as- 
certained, although  the  most  appropriate 
language  might  not  be  used  in  expressing 
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that  intention.  If  It  were  held  thatthecity 
of  Uolton  is  within  the  thirty-eighth  repre- 
sentative district,  that  would  end  this 
case :  for  in  that  case  the  board  of  canvass- 
ers did  precisely  what  was  their  duty  to 
do,  and  Kline,  and  not  Sheila barger,  was 
elected  representative  of  that  district. 
But  if  it  should  be  held  that  the  city  of 
Uoltou  is  not  within  the  thirty-eighth 
representative  district,  and  that  its  voters 
should  be  disfranchised,  then  it  must  be 
held  that  tbe  canvassing  board  did  not  do 
its  duty.  We  shall  cite  some  of  the  au- 
thorities upon  the  construction  of  stat- 
utes. Where  it  reasonably  appears  what 
was  tbe  inteut  of  the  legislature,  the  stat- 
ute will  be  construed  so  as  to  effect  that 
intent,  although  contrary  to  the  letter  of 
the  statute.  Jn  re  Vanderberg,  28  Kan. 
243,  258;  Sedgw.  St.  Const.  (2d  Ed.)  254, 
255,  note;  Chesapeake  &  O.  Canal  Co.  v. 
Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  152; 
Brown  v.  Somervllle,  8  Md.  444,  456;  City 
of  Wichita  v.  Burleigh,  36  Kan.  84,  42,  12 
Pac.  Rep.  332;  People  v.  Insurance  Co.,  15 
Johns.  358;  Pond  v.  Maddox,  38  Cal.  572; 
Am  berg  v.  Rogers,  9  Mich.  340;  State  v. 
Boyd,  2  Gill  &  .1.  365.374;  New  England 
Car  Spring  Co.  v.  Baltimore  &  O.  R.  Co.,  11 
Md.  81 ;  U.  S.  v.  Freeman,  3  How.  556,  565; 
Murray's  Lessee  v.  Baker,  3  Wheat.  541 ; 
Oatee  v.  Bank,  100  C.  S.  239;  IT.  8.  v.  Kir- 
by,  7  Wall.  483,  4K6,  487.  "Statutes  are 
sometimes  extended  to  cases  not  within 
the  letter  of  them,  and  cases  are  some- 
times excluded  from  tbe  operation  of  stat- 
utes, though  within  the  letter,  on  the  prin- 
ciple that  what  is  within  tbe  intention  of 
tbe  makers  of  a  statute  is  witbin  the  etut- 
ute,  though  not  witbin  tbe  letter,  and 
that  what  Is  within  tbe  letter  of  a  stat- 
ute, but  not  witbin  the  intention  of  the 
makers,  is  not  within  the  statute ;  it  being 
an  acknowledged  rule,  in  tbe  construction 
of  statutes,  tbat  the  intention  of  the  mak- 
er* ought  to  be  regarded."  State  v.  Boyd, 
2  Gill  &  J.  374.  "Statutes  should  be  con- 
strued with  a  view  to  the  original  intent 
and  meaning  of  tbe  makers,  and  sucb  con- 
struction should  be  put  upon  them  as  bent 
to  answer  that  intention,  which  may  be 
collected  from  tbe  cause  or  necessity  of 
making  the  act,  or  from  foreign  circum- 
stances, and,  when  discovered,  ought  to 
be  followed,  although  such  construction 
may  seem  to  be  contrary  to  the  letter  of 
tbe  statute."  Chesapeake  &  O.  Canal  Co. 
v.  Baltimore  &  O.  R.  Co.,  4  Gill  &  J.  152, 
approved  in  New  England  Oar  Spring  Co. 
v.Baltimore  *  O.R.Co.,11  Md.81.  "Laws 
tocarry  on  the  government  ar»»  to  receive  a 
liberal  construction  to  effectuate  the  ob- 
jects designed ;  and  if  tbe  legislative  pur- 
pose can  be  arrived  at,  in  the  absence  of 
express  language,  tbat  meaning  is  to  be 
observed  and  obeyed."  Hardesty  v.  Taft, 
23  Md.  513.  "A  thing  which  is  within  the 
intention  of  the  makers  of  a  statute  is  as 
much  witbin  the  statute  as  If  it  were 
within  the  letter,  and  a  thing  which  is 
witbin  tbe  letter  of  the  statute  is  not 
within  the  statute,  unless  it  be  within  tbe 
intention  of  tbe  makers,  and  snch  con- 
struction ougbt  to  be  put  upon  it  as  does 
not  suffer  it  to  be  eluded. "  People  v.  Dtica 
Ins.  Co.,  15  Johns.  358.  "The  meaning  of 
tbe  legislature  may  be  extended  beyond 


the  precise  words  used  in  the  law,  from 
the  reason  or  motive  upon  which  the  leg- 
islature proceeded,  from  the  end  in  view, 
or  the  purpose  which  was  designed. U. 
S.  v.  Freeman,  3  How.  565.  "All  laws 
should  receive  a  sensible  construction. 
General  terms  should  be  so  limited  in 
their  application  as  not  to  lead  to  Injus- 
tice, oppression,  or  an  absurd  conse- 
quence. It  will  always,  therefore,  be  pre- 
sumed tbat  the  legislature  intended  excep- 
tions to  its  language,  which  would  avoid 
results  of  this  character.  The  reason  of 
the  law,  in  such  cases,  should  prevail  over 
its  letter. "  D.  S.  v.  Kirby,  7  Wall.  482,  486. 
487. 

If  it  should  be  held  that  the  city  of  Hol- 
ton  is  not  within  the  thirty-eighth  repre- 
sentative district,  then  it  must  be  held 
that  the  apportionment — so  far,  at  leant, 
as  the  city  of  Holton,  and  perhaps  the  dis- 
trict or  county,  is  concerned— is  absolutely 
void.  State  v.  Van  Duyne,  (Neb.)  39  N. 
W.  Rep.  612:  Cooley,  Const.  LI  in.  (6th  Ed.) 
775;  Attorney  General  v.  Board  of  Super- 
visors, 11  Mich.  63;  People  v.  Maynard,  15 
Mich.  463,  469,  471.  The  legislature  had  no 
authority  to  disfranchise  the  voters  of 
tbe  city  of  Holton ;  and  if  tbey  attempted 
to  do  so,  or  left  it  out  inadvertently,  their 
act  or  omission  would  be  void.  If  sucb  an 
act  or  omission  would  render  the  dis- 
trict void,  then  Sbellabarger,  the  appli- 
cant, would  have  no  interest  in  any  recan- 
vass  of  the  votes;  for  no  person  could  be 
considered  as  having  been  elected  a  repre- 
sentative of  a  district  which  had  no  exist- 
ence. Any  recan  vass  of  the  votes,  in  such 
a  case,  would  be  absolutely  fruitless,  and 
Sbellabarger  could  obtain  no  rights  under 
such  a  recanvass;  and  a  writ  of  manda- 
mus will  never  be  allowed  where  It  can 
accomplish  nothing,  or  where,  under  it, 
tbe  applicant  can  obtain  no  benefit.  But 
if  only  the  act  or  omission  of  leaving 
Holton  out  of  the  district  would  be  void, 
and  if  the  district,  with  Holton  in  It,  is 
valid,  then  the  board  of  canvassers  did 
their  exact  duty,  and  Kline  is  elected. 
No  one  has  any  right  to  claim  an  election 
under  the  apportionment  law  of  1886;  for 
tbat  law  was  absolutely  repealed,  by  an 
express  provision  of  the  statute,  when 
the  apportionment  law  of  1891  took  effect. 
But  even  if  it  was  not  repealed,  and  if  it 
were  still  in  force,  and  if  Jackson  county 
is  still  the  old  forty-third  representative 
district,  still  Sheila  barker  could  not  claim 
to  he  elected  under  that  apportionment; 
for  he  did  not  receive  a  majority,  or  even 
a  plurality,  of  all  the  votes  cast  in  Jackson 
county  for  representative.  Each  of  two 
others  received  a  higher  number  of  votes 
than  he  did.  to  wit,  the  aforesaid  Kline, 
in  the  thirty-eighth  district,  and  J.  F. 
Pomeroy,  in  the  thirty-ninth  district. 
Kline  received  the  highest  number  of  votes 
for  representative  of  any  person  in  Jack- 
son county. 

But.  aside  and  Independent  of  ail  the 
foergoing,  Shellabarger  has  no  right  to 
a  writ  of  mandamus.  The  allowance  of 
a  writ  of  mandamus  is  largely  within  the 
discretion  of  tbe  court,  and  it  is  never  al- 
lowed or  Issued  where  it  will  work  injus- 
tice and  wrong.  Courts  never  lend  their 
aid,  by  mandamus,  to  perpetrate  an  in- 
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Justice  or  a  wrong,  and  it  would  certainly 
be  a  great  injustice,  a  great  wrong,— in- 
deed, a  great  outrage,— to  disfranchise  the 
voters  of  the  city  of  Holton,  and  to  al- 
low such  a  small  voting  district,  as  the  dis- 
trict without  Holton  would  be,  surround- 
ed by  populous  districts,  to  elect  a  repre- 
sentative. This  Injustice;  however,  is,  In 
effect,  just  what  is  asked  for  In  the  present 
case.  It  therefore  follows, in  any  view  we 
may  take  of  the  case,  that  Shellabarger 
Is  not  elected;  and,  whether  the  city  of 
Holton  Is  in  or  out  of  the  thirty-eighth  rep- 
resentative district, Shellabarger  can  have 
no  possible  interest  In  a  recanvass.  If  the 
city  of  Holton  is  in  the  district,  either  be- 
cause the  legislature  intended  that  It 
should  be  in,  or  because  the  legislature,  in 
creating  the  district,  and  in  surrounding 
Holton,  and  including  it  within  the 
boundaries  of  the  district,  and  without 
otherwise  providing  for  Holton, could  not 
legally  leave  Holton  out  of  the  district, 
still  Kline,  and  not  Shellabarger,  was 
elected.  If,  by  leaving  the  city  of  Holton 
out  of  all  districts,  the  thirty-eighth  dis- 
trict is  void,  then  still  Shellabarger  could 
not  be  considered  as  elected,  and  would 
have  no  Interest  in  the  result  of  this  ac- 
tion. If  the  old  apportionment  of  1886  is 
still  in  force,  and  governs,  then  Kline  Is 
elected,  and  not  Shellabarger;  and  a  par- 
ty having  no  interest  in  the  result  of  an 
action  cannot  maintain  the  action.  The 
writ  of  mandamus  will  be  refused.  All 
the  justices  concurring. 


(50  Kan.  149) 

RICE  V.  BOARD  OF  CANVASSERS  OP  COF- 
FEY COUNTY  et  al. 

(Supreme  Court  of  Kansas.   Jan.  7,  1893.) 

Mandamus  to  Election  Officers— Recanvassing 
Votes— Delat  ik  Application— Discretion  of 
Court. 

Where  a  candidate  for  representative  in  the 
state  legislature  brings  an  action  of  mandamus  to 
compel  the  board  of  canvassers  of  a  county  to  recon- 
vene and  recanvass  the  returns  from  a  certain 
township,  and  to  make  a  corrected  abstract,  cred- 
iting him  with  96  votes, — one  more  than  was  given 
to  him  by  the  first  canvass,— and  it  appears  by  the 
certificate  in  the  poll  books,  made  by  the  judges  and 
clerks  of  election,  that  he  received  96  votes  in  that 
township,  but  it  also  appears  from  the  enumera- 
tion of  votes  on  the  tally  sheetB,  which  were  in- 
cluded in  the  poll  books,  that  he  only  received  95 
votes,  which  is  corroborated  by  the  auplicate  poll 
book  retained  in  the  township,  and  it  appears  by 
these  and  other  evidence  that  he  did  not  actually 
receive  but  95  votes  in  that  township,  and  where 
it  further  appears  that  no  complaint  was  made  by 
him  of  the  canvass  until  more  than  three  weeks 
after  the  state  board  of  canvassers  had  finally  ad- 
journed, and  that  the  writ,  if  issued,  would  be 
fruitless  and  unavailing,  the  couft,  in  its  discre- 
tion, will  refuse  the  same. 
(Syllabus  by  the  Court.) 

Original  proceeding  In  mandamus,  by 
O.  M.  Rice  against  the  board  of  canvassers 
of  Coffey  county  and  others,  to  compel  de- 
fendants to  recanvasB  the  returns  for 
member  of  the  legislature,  and  send  a  cor- 
rected abstract  of  the  votes  cast  for  rep- 
resentative in  Coffey  county.  Writ  re- 
fused. 

W.  C.  Webb,  Q.  C.  Clemens,  and  Frank 
ster,  for  plaintiff.   T.  F.  Garver,  F.  R. 


Peters,  C.  I.  Long,  and  F.  B.  Dawes,  for 
defendants. 

JOHNSTON,  J.  This  is  a  proceeding  In 
mandamus,  brought  originally  In  this 
court  by  O.  M.  Rice  against  the  board  of 
canvassers  and  the  county  clerk  of  Coffey 
county.  He  asks  for  a  writ  compelling 
them  to  reconvene,  and  recanvass  the  re- 
turns of  the  township  of  Avon,  Coffey 
county,  for  member  of  the  legislature;  to 
correct  an  alleged  error  in  the  first  can- 
vass; and  to  certify  and  send  to  the  sec- 
retary of  state  a  corrected  abstract  of  the 
votes  cast  for  representative  in  Coffey 
county.  The  case  was  tried  on  an  appli- 
cation for  a  peremptory  writ,  after  notice 
had  been  given  to  the  defendants. 

It  appears  that  O.  M.  Rice  and  T.  C. 
Bellinger  were  candidates  for  representa- 
tive from  Coffey  county  at  the  late  elec- 
tion, aud  that  when  the  county  canvass- 
ing board  met,  and  canvassed  the  result 
of  that  election,  they  found  and  declared 
that  each  hud  received  1,826  votes,  and  a 
certified  abstract  of  that  result  was  sent 
to  the  secretary  of  state.  Since  that  time 
the  state  board  of  canvassers  canvassed 
the  returns  from  that  county,  and  found 
that  there  was  a  tie,  and,  having  settled 
It  as  the  statute  prescribed,  awarded  the 
certificate  to  Bellinger.  The  plaintiff  al- 
leges that  the  canvassing  board  of  the 
county  refused  to  canvass  all  the  votes  re 
turned  for  him  In  Avon  township;  that, 
by  the  certified  returns  from  that  town- 
shin,  be  received  96  votes,  and  Ballinger 
received  68  votes;  but  that  the  board  de- 
termined and  declared  that  Rice  only  re- 
ceived 95  votes.  He  avers  that  if  all  bad 
been  counted  It  would  have  appeared  that 
he  had  a  total  of  1,827  votes,— one  more 
than  Ballinger,— and  that,  as  a  true  and 
correct  abstract  of  the  votes  had  not 
been  sent  to  the  secretary  of  state,  the 
state  board  of  canvassers  could  not  de- 
clare him  to  be  elected,  nor  award  him  the 
certificate  to  which  he  was  entitled.  The 
poll  books  of  Avon  township  were  pre- 
sented to  the  court,  and  from  them  it  ap- 
pears that  the  footings  and  statements 
made  in  the  certificate  of  the  judges  and 
clerks  of  election  show  that  Rice  received 
96  votes  in  that  township;  but  it  also  ap- 
pears by  the  enumeration  or  tallies  en- 
tered on  the  tally  sheet  of  the  poll  books, 
as  the  ballots  were  counted  by  the  judges, 
that  he  only  received  95  votes.  When  the 
canvassers  met  they  decided  that  they 
would  consider  the  enumeration  of  the 
votes  upon  the  tally  sheet,  in  determining 
who  was  elected  to  the  various  offices, 
and  this  was  in  accordance  with  a  prac- 
tice which  had  long  prevailed  in  that  coun- 
ty. What  is  called  the  "tally  Hheet"  Is 
bound  in,  and  as  a  part  of,  the  poll  book. 
On  the  left-hand  side  of  the  sheet  Is  printed 
the  names  of  the  officers  voted  for.  To  the 
right  of  the  list  of  candidates,  the  sheet  is 
ruled  in  squares  large  enough  to  contain 
five  marks  or  tallies.  The  clerks  entered  a 
mark  or  tally  opposite  the  name  of  each 
candidate  for  each  vote  read  and  counted 
for  him  by  the  judges.  On  the  same  sheet 
is  a  certificate  made  by  the  judges  and 
clerks,  In  which  the  total  number  of  votes 
understood  to  be  received  by  each  candi- 
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date  was  written,  mid  all  included  In  a 
cover,  marked  "Poll  Book."  A  meager 
description  of  the  poll  books  and  forms 
provided  for  tallying  the  ballots  as  they 
are  taken  from  the  ballot  box  and  read  is 
sufficient.  Substantially  the  same  form 
of  poll  books  and  tally  sheets  have  been  in 
use  for  many  years,  if  not  from  the  organ- 
ization of  the  state,  and  almost  every 
elector Ib  familiar  with  them.  To  the  right 
of  the  name  of  Wee,  votes  were  entered  in 
20  columns  or  spaces.  In  each  of  18  of 
them  there  were  ft  tally  marks  entered,  by 
making  4  straight  marks,  and  then  by 
drawing  a  diagonal  one  across  them.  In 
one  space,  not  far  from  the  middle  of  the 
line  of  spaces,  there  were  only  4  marks, 
with  no  line  across  them,  and  In  the 
twentieth  space  there  was  but  1  mark. 
It  appears  that  the  Judges  and  clerks  as- 
sumed that  there  were  5  tallies  in  each 
space,  except  in  the  twentieth,  and  so, 
without  otherwise  counting  them,  they 
decided  that  19  spaces  contained  9ft  votes; 
and  these;  added  to  the  one  in  the  twen- 
tieth space,  made  up  the  96  votes,  and  they 
made  their  footing  and  certificate  accord- 
ingly. As  a  matter  of  fact,  only  9ft  tallies 
were  entered  on  the  tally  sheet,  and  it  was 
from  the  tally  sheet  alone  that  the  judges 
and  clerks  determined  the  total  number  of 
votes  that  were  cast,  and  in  the  manner 
described.  One  of  the  poll  books,  includ- 
ing this  tally  sheet,  on  which  they  made 
their  certificate  and  return,  was  seut  by 
tbem  to  the  county  clerk's  office,  and  the 
duplicate  was  retained  by  the  tow  nship 
trustee.  We  have  examined  both  of  them, 
and  find  that  tbey  correspond  exactly  in 
the  record  of  Bice's  vote.  With  this  return 
before  them,  the  county  board  determined 
that  Rice  received  but  95  votes,  and  made 
their  canvass  accordingly.  From  the  poll 
books,  and  the  evidence  submitted  to  us, 
It  appears  reasonably  certain  that  only  95 
votes  were  cast  for  Rice  in  Avon  town- 
ship. No  objection  against  the  count  was 
made  by  him  at  the  time,  nor  when  the  can- 
vass was  made  by  the  state  board,  weeks 
afterwards;  nor  was  there  any  protest 
from  him  until  the  commencement  of  this 
proceeding,  long  after  the  final  adjourn- 
ment of  the  state  board  of  canvassers. 

It  la  urged  that  the  tally  marks  consti- 
tute no  part  of  the  return,  and  cannot  be 
nsed  in  determining  the  number  of  votes. 
Of  course  the  board  must  make  its  deter- 
mination from  the  legal  returns  made  by 
the  judges  and  clerks,  and  cannot  exercise 
the  functions  of  a  contest  court.  It  is  ar- 
gued, however,  in  behalf  of  the  defend- 
ants, that  the  statute  contemplates  there 
shall  be-just  such  an  enumeration  or  tal- 
lying of  the  votes,  as  the  count  proceeds, 
as  was  made  in  this  instance.  Gen.  St. 
I8S9,  pars.  2679,  2680,  2684,  26*7.  It  is  also 
contended  that  such  tally  sheets  have 
been  made  and  returned  as  a  part  of  the 
poll  books  from  the  earliest  history  of  the 
state  ;  and  it  is  further  said  that  the  tally 
sheets  have  been  recognized  in  several  de- 
cisions of  the  supreme  court,  and  this 
method  of  making  the  poll  books  and  tal- 
lying the  votes  has  been  in  universal  use 
for  so  many  years,  and  been  recognized 
by  all  the  departments  of  the  state  kov- 
ernuient,  as  to  constitute  a  practicul  con- 


struction of  the  statute,— a  construction 
which  has  generally  been  accepted  and 
acted  on  by  the  people  of  the  state.  There 
is  some  diversity  of  judicial  opinion  in  re- 
gard to  whether  the  tally  or  enumeration 
of  the  votes  entered  in  the  poll  book  may 
be  considered  as  a  part  of  the  return.  In 
Missouri,  which  bus  a  statute  similar  to 
our  own,  it  is  held  that  tbey  cannot  be 
used  to  verify  or  correct  the  figures  or 
footings  contained  in  the  certificate.  State 
v.  Trigg,  72  Mo.  365.  State  v.  State  Can- 
vassers, 3d  Wis.  498,  is  cited  as  sustaining 
the  same  view.  The  preponderance  of 
decisions  nnder  statutes  somewhat  sim- 
ilar to  ours,  however,  appears  to  uphold 
the  view  that  the  tally  or  enumeration  of 
the  votes  in  the  poll  books  may  be  con- 
sidered in  verifying  the  returns,  and  that 
if  a  disparity  exists  between  the  footings 
and  the  tallies  the  latter  should  control. 
Dalton  v.  State. 43  Ohio  St.  652,  3  N.  E.  Rep. 
6H5;  State  v.  Hill,  20  Neb.  119,  29  N.  W. 
Rep.  258;  People  v.  Ruyle,  91  111.  525; 
Simon  v.  Durham,  10  Or.  52;  State  v.  Cav- 
ers, 22  Iowa.  343;  Trueheart  v.  Addlcks, 
2  Tex.  221.  The  writer  of  this  opinion  is 
inclined  to  think  that  the  entries  or  tallies 
made  by  the  clerks  in  the  poll  books  as 
the  count  proceeds  constitute  a  part  of 
the  return  which  may  be  considered  by 
the  county  canvassing  board  in  determin- 
ing the  result.  The  court,  however,  will 
not  decide  that  question  at  this  time,  but 
will  rest  its  decision  upon  other  grounds. 

The  plaintiff  seeks  relief  through  an  ac- 
tion of  mandamus,  which,  as  has  been 
generally  decided,  lies,  to  a  great  extent, 
in  the  discretion  of  the  court.  It  should 
be  allowed  only  to  secure  or  protect  a 
clear  legal  right,  and  should  never  be 
granted  when  its  enforcement  would  work 
an  injustice  or  accomplish  a  wroug. 
State  v.  Marston,  6  Kan.  524;  Peters  v. 
Bodrd  of  State  Canvassers,  17  Kan.  365; 
Stute  v.  Stevens,  23  Kan.  456;  People  v. 
Board  of  Canvassers,  129  N.  Y.  360,  29  N. 
E.  Rep.  345;  High,  Extr.  Rem.  §  40;  14 
Amer.  &  Eng.  Enc.  Law,  97.  Has  the 
plaintiff  shown  a  clear  legal  right  to  be 
credited  with  96  votes  from  Avon  town- 
ship? Would  any  contesting  tribunal, 
from  the  evidence  submitted,  give  him 
more  than  95  votes?  The  enumeration 
entered  in  the  poll  books,  and  the  one  on 
which  the  judges  and  clerks  relied  to  make 
out  their  certificate,  and  which  they  set 
upas  a  part  of  their  return,  plainly  shows 
that  he  only  received  95  votes.  This  re- 
turn was  verified  aud  corroborated  by 
the  duplicate  return  retained  in  the  town- 
ship. An  abstract  or  return  by  the  coun- 
ty canvassing  board  showing  that  Rice 
bad  received  96  votes  in  that  township, 
and  1,827  in  the  county,— a  plurality  of 
one  over  his  opponent,— would  appar- 
ently bean  untruth;  and  to  compel  the 
canvassers  to  declare  such  a  result,  and 
assist  him  in  obtaining  a  certificate  or 
office  to  which  he  wbb  not  elected,  would 
be  a  wrong  and  an  injustice.  Further,  it 
appears  that  a  vote  was  cast  for  "Bar- 
ringer,"  and  that  it  was  not  counted  for 
Ballinger.  The  similarity  of  the  sound 
and  form  or  the  two  names  would  indi- 
cate that  it  was  intended  for  Ballinger. 
Clark  v.Commissioners  of  Montgomery  Co., 
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83  Kan.  202,  6  Pac.  Rep. 811 ;  Bebrensmeyer 
v.  Krefts,  (III.  Sup.)  26  N.  E.  Rep.  704; 
State  v.  Foster,  88  Oblo  St.  599;  Newton 
v.  Newell,  (Minn.)  6  N.  W.  Rep.  346;  Cool- 
ey.  Const.  Lira.  769.  If  that  had  been  done, 
Bellinger  would  have  bad  a  plurality  of  one 
vote,  and  would  have  been  entitled  to  the 
certificate. 

There  is  another  sufficient  reasou  why 
the  writ  should  not  go.  It  Is  a  funda- 
mental rule  of  law  that  it  will  never  be 
granted  where,  if  issued,  it  would  prove 
fruitless  and  unavailing.  Shellabareer  v. 
Williamson,  50  Kan.  — ,  32  Pac.  Rep.  182; 
High,  Extr.  Rem.  §  14:  People  v.  State 
Board  of  Canvassers,  129  N.  Y.  370,  29  N. 
E.  Rep.  345;  14  Amer.  &  Eng.  Knc.  Law, 
104.  Another  canvass  and  abstract 
would  be  obviously  useless.  Rice  alleges 
tbat,  by  the  refusal  of  the  board,  be 
has  been  deprived  of  his  right  to  receive 
from  the  secretary  of  state  a  certificate 
showing  tbat  be  was  elected  representative 
from  Coffey  county,  and  this  alleged  right 
be  now  seeks  to  enforce.  A  certificate,  if 
be  is  entitled  to  It.  would  serve  no  useful 
purpose  at  this  time.  He  made  no  com- 
plaint, and  took  no  steps  to  correct  the 
alleged  error,  until  more  than  three  weeks 
after  the  state  board  of  canvassers  bad 
finally  adjourned.  That  board,  wben  in 
session,  canvassed  the  returns  from  Coffey 
county,  which  were  executed  by  the 
proper  officers,  in  regular  form,  and  were 
genuine,  and  have  been  duly  transmitted 
to  the  secretary  of  state.  It  has  Just  been 
decided  in  Rosenthal  v.  Board  of  Canvass- 
ers, 50  Kan.  — ,  82  Pac.  Rep.  129,  that 
after  the  board  of  canvassers  has  can- 
vassed all  the  returns,  declared  the  result, 
completed  its  labors,  as  the  statute  pre- 
scribes, and  adjourns  without  day,  it  Is 
functus  officio,  and  cannot  voluntarily, 
or  by  compulsion,  reassemble,  or  make  any 
other  or  different  canvass  than  has  been 
made.  No  certificate  can  now  be  obtained 
by  blm,  and.  If  he  ha9  been  wronged  by 
the  action  of  the  county  canvassing 
board,  it  can  only  be  corrected  by  the 
house  of  representatives. 

It  was  suggested  in  argument  that  he 
was  entitled  to  have  a  recanvass  made  in 
order  to  furnish  evidence  of  the  true  result 
for  use  in  the  contesting  tribunal.  It  Is 
wholly  unnecessary,  however,  to  invoke 
the  mandate  of  this  court  for  that  pur- 
pose. The  legislature  Itself  is  vested  with 
full  power  to  obtain  all  the  testimony 
which  could  be  compelled  by  this  court, 
and  it  Is  fundamental  that  mandamus 
will  not  be  employed  where  there  Is  an- 
other adequate  and  suitable  remedy. 
Our  conclusion  is  that  the  plaintiff  has 
failed  to  establish  bis  right  to  the  writ, 
and  it  must  therefore  be  refused.  All  the 
Justices  concurring. 


(50  Kan.  144) 

WILDS  v.  STATE  BOARD  OP  CANVASSERS. 

(Supreme  Court  of  Kansas.   Jan.  7, 1898.) 

Elections  for  Representatives— Ebboes  in  Bal- 
lots. 

In  canvassing  the  votes  cast  for  representa- 
tive in  a  county  constituting  a  single  representa- 
tive district,  it  appeared  tbat  some  of  the  ballots 


were  cast  by  voters  of  that  county  on  which  the 
district  was  designated  by  an  erroneous  number. 
Held,  that  the  erroneous  designation  should  be 
treated  as  surplusage,  and  that  all  of  the  vote* 
should  be  counted. 
(Syllabus  by  the  Court.) 

Original  proceeding  In  mandamus  by  J. 
W.  Wilds  against  the  state  board  of  can- 
vassers to  compel  defendants  to  recount 
the  returns  from  Republic  county,  and  de- 
clare him  elected  representative,  Instead 
of  J.  M.  Foster.   Writ  refused. 

W.  C.  Webb,  G.  C.  Clemens,  and  Frank 
Doster,  for  plaintiff.  T.  F.  Garver,  F.  R. 
Peters,  C.  I. Long, and  F.B.Dawes,  for  de- 
fendant. 

JOHNSTON,  J.  This  is  an  application 
by  J.  W.  Wilds  for  a  writ  of  mandamus  to 
compel  the  state  board  of  canvassers  to 
recanvass  the  abstract  or  returns  from 
Republic  county,  and  upon  that  return 
to  declare  that  he  has  been  elected  repre- 
sentative, instead  of  J.  M.  Foster,  to 
whom  a  certificate  of  election  has  been 
granted.  In  his  application  he  states,  in 
substance,  tbat  be  was  a  candidate  at  the 
last  election  for  representative  of  the  six- 
ty-first district;  tbat  J.  M.  Foster  and  L. 
M.  Morris  were  also  candidates  for  the 
same  place;  that  at  that  election  he  re- 
ceived 2,064  votes,  Foster  received  1,682 
votes,  and  Morris  received  99  votes,  and 
that  the  county  canvassing  board  sub- 
stantially found  and  declared  that  result; 
that  the  county  clerk  then  transmitted  an 
abstract  of  the  votes  to  the  secretary  of 
state,  which,  upon  its  face,  shows  tbat 
WildB  received  the  greatest  number  of 
votes  for  representative  In  that  district, 
but  that  the  state  hoard  of  canvassers,  In 
violation  of  its  duty,  had  fonnd  and  de- 
clared that  Foster  was  elected,  and  that 
a  certificate  bad  been  Issued  to  him.  The 
abstract  was  referred  to  in  the  Informa- 
tion, and  was  presented  to  the  court  at 
the  hearing,  and  upon  these  two  papers 
the  right  of  the  plaintiff  to  an  alternative 
writ,  or  to  any  aid  through  a  proceeding 
In  mandamus,  is  presented  to  this  court. 
Having  this  abstract  before  us,  we  have 
all  that  was  before  the  state  canvassing 
board,  and  everything  upon  which  Wilds 
bases  bis  right  for  relief,  and  henco  we  may 
now  dispose  of  the  case  upon  its  merits. 

It  Is  conceded  that  the  duties  of  the  can- 
vassing board  are  mainly  ministerial,  and 
that  they  are  confined  to  an  examination 
of  the  returns  made  to  them.   They  are 
required  to  give  a  reasonable  construction 
to  the  return,  and  exercise  intelligence  and 
Judgment  in  determining  what  it-  shows. 
All  parts  of  It  should  be  taken  and  consid- 
ered together  in  determining  the  real  re- 
sult of  the  election.   So  considered,  then, 
what  is  a  fair  and  Just  construction  of  its 
terms?   It  reads  as  follows: 
"Certified  abstract  of  votes  cast  for  mem- 
bers of  theseuateand  house  of  represent- 
atives, in  the  county  of  Republic,  state 
of  Kansas,  at  the  general  election  held 
on  the  8th  day  of  November,  A.  D.  1892. 
"State  of  Kansas,  county  of  Republic— 
ss.:   I,  R.  H.  Galloway,  county  clerk  of 
the  county  of  Republic,  state  of  Kansas, 
do  hereby  certify  tbat  the  following  is  a 
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true  and  correct  abstract  of  votes  cast  in 
said  county,  at  the  general  election  held 
on  the  8tb  day  of  November,  A.  D.  1892, 
for  members  of  tbe  senate  and  house  of 
representatives,  to  wit: 

For  Senator  District: 

Name.  P.  O.  Address.  Rocelred. 

B.  R.  Hogin.  Belleville,  3.146  votes. 

Oeorjre  D.  Bowling,  "  J.064  vote*, 

tieo.  M.  Simpson.  Concordia,  188  votes. 

For  Representative,  eiet  District: 
Name.  P.  0.  Address.  Received. 

3.  M.  Foster.        Court! and,        1.683  votes  In  61  Mat. 

47i    ••    la  78  " 


J.  W.  WUds. 


L.  11 .  Morris. 


slnnden,  Kb., 


Unknown, 


2.164 

2.064  votes  In  61  Dist, 
8    "     In  78  " 

2.067 
W  votes. 


"Part  of  the  tickets  were  printed  Riving 
tbe  number  of  tbe  representative  district 
as  the  73d,  instead  of  the  Gist;  hence  tbe 
vote  for  tbe  two  districts. 

"In  witness  whereof,  1  have  hereunto 
subscribed  my  name,  and  affixed  the  seal 
of  the  county  of  Republic,  at  Belleville,  this 
14th  day  of  November.  A.  D.  1892.  R.  H. 
Galloway,  County  Clerk.  [Seal.] 

"State  of  Kansas,  county  of  Republic — 
ss.:  I,  R.  H.  Galloway,  county  clerk  of 
tbe  county  of  Republic,  state  of  Kansas, 
do  hereby  certify  that  the  above  is  a  trne 
and  correct  copy  of  the  original  abstract 
now  on  file  in  ray  office.  In  testimony 
whereof,  I  have  hereunto  subscribed  my 
band,  and  affixed  the  seal  of  the  county  of 
Republic,  ut  Belleville,  this  14tb  day  of 
November,  A.  D.  1892.  R.  H.  Galloway, 
County  Clerk.  [Seal.] 

"Filed  for  record  Nov.  18,  1892.  Wm. 
Higgins.  Sec.  of  8»ate. " 

It  will  appear  from  tbe  abstract  that 
there  were  2,154  votes  cast  for  Foster  for 
representative  In  tbe  county  of  Republic, 
but  It  is  contended  by  Wilds  that,  because 
tbe  abstract  shows  that  472  of  them  were 
cast  for  him  as  representative  of  tbe  sev- 
en ty-t bird  district,  they  should  not  be 
counted.  As  will  be  seen,  the  abstract 
contains  a  statement  explaining  bow  the 
error  occurred.  It  is  said  that  the  ex- 
planatory statement  hay  no  place  in  the 
abstract,  and  should  not  be  considered : 
but  we  tblnk  It  may  properly  be  regarded 
as  a  part  of  the  abstract,  and  should  be 
considered  in  determining  the  result  of  the 
election.  It  appears  to  be  a  part  of  the 
abstract  made  by  tbe  county  canvassing 
board,  which  is  now  on  file  in  the  records 
of  Republic  county.  Like  tbe  balance  of 
the  statement,  in  the  abstract,  it  precedes 
the  certificate  of  tbe  clerk,  who  certifies 
that  ail  of  It  constitutes  a  true  and  correct 
copy  of  the  original  abstract  on  file  in  his 
office.  A  fair  interpretation  of  the  ab- 
stract clearly  shows  that  all  of  the  votes 
mentioned  therein  were  cast  in  Republic 
county,  and  by  electors  of  that  county. 
The  county  constitutes  a  single  represent- 
ative district,  and  tbe  district  includes  all 
of  the  county.  Every  elector  in  that  coun- 
ty was  entitled  to  vote  for  a  representa- 
tive, and,  as  but  one  representative  could 
be  voted  for  in  tbe  county,  can  there  be 
any  question  that  all  of  the  votes  men- 
tioned were  cast  for  the  representative  of 
Republic  county,  and  of  the  sixty- first 
representative  district?   Tbe  officer  to  be 


chosen  is  designated  in  the  constitution 
as  "representative,"  and  not  as  tbe  repre- 
sentative of  a  numbered  district,  and  tbe 
addition  of  words  which  wrougly  describe 
tbe  office  should  not  destroy  the  ballot,  nor 
defeat  tbe  manifest  will  of  tbe  electors. 
Tbe  ballot  indicates  the  will  of  the  voter, 
and  when,  in  tbe  light  of  all  tbe  surround- 
ing circumstances,  the  purpose  of  tbe 
votorcan  be  ascertained  with  reasonable 
certainty,  effect  should  be  given  to  it.  So 
it  has  been  held  that  a  slight  error  in  writ- 
ing the  name  of  a  candidate  upon  a  ticket, 
or  an  Immaterial  misdescription  of  an 
office  thereon,  will  not  annul  the  vote. 
Tbe  words  "in  78  Dist., "  under  tbe  au- 
thorities, should  be  treated  as  surplusage, 
and  the  undoubted  will  of  the  voter  car- 
ried out.  Clark  v.  County  of  Montgom- 
ery, 33  Kan.  202.  6  Pac.  Rep.  311;  State 
v.  Howe,  (Neb.)  44  N.  W.  Rep.  874;  Inglis 
v.  Shepherd,  67  Cal.  469,  8  Pac.  Rep.  5;  Mc- 
Klnnon  v.  People,  110  111.305;  Newton  v. 
Newell,  (Minn.)  6  N.  W.  Rep.346;  Behrens- 
raeyer  v.  Kreltz, (III. Sop.)  26N.E. Rep. 704; 
5  Cong.  Elect.  Cas.  190.  We  are  to  take  no- 
tice of  the  general  laws  of  tbe  state  upon 
the  question,  and  by  doing  so  It  is  easy  to 
account  for  the  erroneous  description  of 
tbe  district.  Tbe  present  apportionment 
law  constitutes  Republic  county  tbe  sixty- 
first  representative  district,  and  the  pre- 
ceding apportionment  law  made  a  portion 
of  the  same  county  tbe  seventy-third  rep- 
resentative district;  and,  as  the  abstract 
shows,  some  of  the  voters  carelessly  used 
the  old  number  In  designating  tbe  office 
upon  their  ballots.  But,  as  it  would  have 
been  sufficient  and  legal  to  have  designat- 
ed the  office  "representative,"  without 
any  number,  tbe  addition  of  tbe  words  in- 
dicating a  wrong  number,  and  one  in 
which  tbe  electors  of  Republic  county 
could  not  have  voted,  will  not  affect  the 
validity  of  the  votes.  When  all  the  votes 
are  counted,  Foster  has  a  plurality  of  87 
votes,  and  Is  entitled  to  the  office.  We 
reach  the  conclusion,  without  any  hesita- 
tion, that  tbe  state  board  of  canvassers 
acted  correctly  in  awarding  tbe  certificate 
to  Foster,  and,  further,  that  the  applica- 
tion of  Wilds  should  be  denied.  That 
will  be  the  Judgment  of  the  court.  All  the 
Justices  concurring. 


(7  N.  M.  68) 

CHAVEZ  et  ft!,  v.  CHAVEZ  DE  SANCHEZ. 

(Supreme  Court  of  New  Mexico.  Jan.  25, 1893.) 

Spanish  Land  Grants— Establishment  in  Court 
of  Private  Land  Claims  —  Homestead  Pat- 
ents —  Priorities  —  Recovery  fob  Improve- 
ments. 

1.  By  Act  Cong.  1854  for  the  settlement  of 
land  claims  in  New  Mexico  and  other  terri- 
tories, a  surveyor  general  was  appointed,  with 
power  to  ascertain  the  number  and  validity  of 
all  Spanish  or  Mexican  grants,  and  report 
thereon  to  congress,  with  a  view  to  the  con- 
firmation of  bona  fide  grants.  By  Act  March 
3,  1891,  congress  established  a  court  of  private 
land  claims,  and  section  8  of  the  act  provides 
that,  if  a  title  claimed  shall  be  perfect,  its  con- 
firmation shall  be  for  only  so  much  as  the  per- 
fect title  shall  be  found  to  cover,  always  ex- 
cepting any  part  of  such  land  that  shall  have 
been  disposed  of  by  the  United  States;  and 
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section  14  provides  that,  if  any  of  the  land  de- 
creed to  a  claimant  under  this  act  shall  have 
been  granted  by  the  United  States  to  another 

Eerson,  the  title  from  the  United  States  shall 
e  valid  notwithstanding  the  decree.  Held, 
that  a  patent  from  the  United  States  gives  a 
title  superior  to  a  grant -from  the  Spanish  gov- 
ernment made  in  1750.  where  such  grant  has 
not  been  confirmed  by  congress,  or  by  any 
tribunal  authorized  by  congress  so  to  do,  though 
the  holder  under  such  grant  has  a  complete 
title  from  the  original  grantee. 

2.  In  ejectment  by  the  patentee  against 
such  claimant  under  the  Spanish  grant,  it  was 
proper  to  reject  evidence  offered  by  the  claim- 
ants to  the  effect  that  in  1887  they  presented 
their  claims  to  the  land  to  the  surveyor  general, 
it  appearing  that,  though  plaintiff's  homestead 

Katent  was  issued  after  that  date,  yet  the 
omestead  entry  was  made  in  1882,  and  formal 
proof  thereon  made  in  188.'{,  and  that,  there- 
fore, since  the  patent  related  back  to  the  entry, 
the  land  was  segregated  prior  to  the  time  de- 
fendants presented  their  claim. 

3.  Plaintiff,  holding  under  the  patent,  had  a 
superior  right  of  possession  vested  in  her  there- 
by, and  the  patent,  being  valid  on  its  face, 
was  not  subject  to  collateral  attack,  and  defend- 
ants could  not  show  that  when  plaintiff  entered 
on  the  patented  lands  embraced  in  her  home- 
stead she  knew  that  such  lands  were  claimed 
by  defendants  under  the  Spanish  grant. 

4.  The  trial  court  had  no  power  to  recog- 
nize the  title  claimed  from  the  Spanish  grant, 
for  the  determination  of  such  claims  was  ex- 
pressly reserved  by  congress  to  itself,  and  later 
to  the  court  of  private  claims:  and,  the  land  in 
question  being  a  part  of  the  territory  ceded  by 
treaty  to  the  United  States,  of  which  the  court 
took  notice,  the  patent  was  conclusive  evidence 
of  the  proper  conveyance  of  the  land,  and  that 
the  United  States  was  the  rightful  owner  at  the 
time  the  patent  issued. 

5.  It  cannot  be  claimed  that  the  lands  em- 
braced in  the  homestead  patent  were  reserved 
from  sale  by  Act  Cong.  1854,  §  8,  which  re- 
quired the  surveyor  general  to  report  all  grants 
for  confirmation,  and  then  provided  that  the  re- 
port should  be  laid  before  congress  for  action 
thereon,  and  until  the  final  action  of  congress 
all  lands  covered  by  such  claims  should  be  re- 
served from  sale  or  other  disposal  by  the  gov- 
ernment; for  this  reservation  was  not  intended 
to  take  effect  until  the  coming  in  of  the  report 
of  the  surveyor  general  when  the  location  and 
extent  of  the  land  could  be  known,  and  the  re- 
port on  the  land  in  question  did  not  come  in 
'intil  1887,  five  years  after  the  homestead  entry 
was  made. 

6.  The  land  in  question  must  be  regarded 
as  a  part  of  the  public  domain  at  the  time  of 
the  homestead  entry,  and  therefore  the  claim- 
ants under  the  Spanish  grant  cannot  recover 
lor  the  value  of  any  improvements  made  by 
them  on  the  laud,  and  have  a  lien  on  the  land 
for  the  same  under  Comp.  Laws,  §  2581,  they 
being  wrongfully  in  possession,  and  for  the  fur- 
ther reason  that  such  a  lien  would  interfere  with 
the  disposition  of  the  public  lands,  which  can- 
not be  done  by  any  state  or  territorial  legisla- 
tion. 

Error  to  distrlct,court,  Valencia  county; 
W.  D.  Lee,  Judge. 

Action  of  ejectment  by  Barbara  Chavez 
dju  Sanchez  against  Vicente  Chavez  and 
others.  From  a  judgment  for  plaintiff, 
defendants  bring  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  McFIE,  J.: 

This  was  an  action  of  ejectment, 
brought  in  the  district  court  for  Valencia 
county  by  defendant  in  error,  who  was 
plaintiff  in  the  court  below,  to  recover 
from  the  plaintiffs  in  error  the  possession 
of  a  portion  of  the  land  described  in  a 


homestead  patent  from  the  United  States 
dated  April  3,  1889,  and  embracing  157.36 
acres.  Defendants  below  admitted  the 
fact  of  their  beiug  in  possession  of  a  por- 
tion of  the  land  embraced  in  the  patent, 
and  attempted  to  defend  against  the  pat- 
ent by  showing  that  the  land  wan  a  part  of 
a  perfect  grant  made  to  one  Nicolas  do 
Chavez  in  the  year  1739,  and  long  prior  to 
the  cession  of  said  land  by  the  republic  of 
Mexico  to  the  United  States  in  184s  by  the 
treaty  of  Guadalupe  Hidalgo.  It  was 
also  admitted  on  the  trial  below  that  the 
defendants  were  heirs  or  purchasers  from 
heirs  of  said  grantee,  and  that  the  laud 
described  in  the  patent  whs  within  the  ex- 
terior boundaries  of  what  was  claimed  to 
be  the  Nicolas  de  Chavez  grant.  Trial  was 
had  at  the  September,  1891,  term,  before  the 
court  and  a  jury,  and  to  maintain  the  is- 
sues for  the  plaintiff  the  patent  was  intro- 
duced in  evidence,  and  the  defendants  ad- 
mitted that  the  homestead  eutry  upon 
which  the  patent  is  founded  was  made  by 
plaintiff  December  27,  1882,  and  that  final 
proof  was  made  thereon  August  15,  1883, 
and  the  ouster  charged,  and  possession  of 
defendants  as  to  part  of  the  lands  em- 
braced in  the  patent  was  also  admitted. 
The  defendants  having  pleaded  not  guilty, 
and  with  the  plea  filed  notice  that  upon 
the  trial  they  would  prove  the  improve- 
ments made  by  them  upon  the  land  in 
controversy,  and  also  the  value  of  the 
same,  offered  in  evidence  a  petition  of 
Nicolas  de  Chavez  to  the  governor  and 
captain  general  of  New  Mexico  fora  grant 
of  land;  the  grant  by  said  governor  to 
said  Nicolas  de  Chavez;  the  document 
showing  the  uct  of  judicial  possession  for 
the  land  granted;  a  subsequent  order  of 
said  governor  as  to  boundaries;  and  a 
decision  or  certificate  of  Bernardo  Antonio 
Bustamente  Tagle,  lieutenant  governor, 
as  to  a  disputed  boundary,  together  with 
translation  of  the  same;  and  offered  to 
prove  the  genuineness  of  the  said  petition, 
grant,  act  of  possession,  order  and  deci- 
sion, by  the  evidence  of  William  M.  Tipton, 
official  translator  of  the  office  of  the  sur- 
veyor general ;  and  the  plaintiff  admitted 
that  Mr.  Tipton,  if  sworn  and  put  on  the 
stand,  would  be  competent  and  fully  qual- 
ified to  testify  as  an  expert  concerning 
such  papers,  and  that  he  would  testify 
that  be  had  made  a  careful  and  critical 
examination  of  the  handwriting  and  sig- 
natures in  said  documents,  of  the  paper 
on  which  they  were  written,  and  of  their 
appearance  and  condition  generally,  and 
comparison  thereof  with  many  other  simi- 
lar papers  admitted  and  known  to  be  gen- 
uine, and  that  from  such  examination  and 
comparison  he  Is  satisfied  that  these  docu- 
ments are  genuine,  and  were  actually  made 
and  signed  as  they  purport  to  have  been, 
and  especially  that  the  official  signatures 
appearing  in  said  documents  are  genuine 
sign  ntu res  of  the  officers  named ;  and  plain- 
tiff further  admitted  that  she  could  offer 
no  evidence  in  rebuttal  of  said  evidence  by 
Tipton,  but  plaintiff  objected  to  the  ad- 
mission of  said  documents,  or  either  of 
them,  in  evidence,  or  of  any  evidence  rela- 
tive to  them,  as  being  irrelevant,  incom- 
petent, and  Immaterial,  which  objection 
was  sustained  by  the  court,  and  said  doe- 
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uments  and  the  evidence  relative  thereto 
were  excluded  by  the  court;  to  .which  rul- 
ings of  the  court  exceptions  were  properly 
saved  by  the  defendants.  Defendants 
also  offered  to  prove,  by  the  records  of 
the  officeof  thesurveyor  general,  produced 
in  court,  that  in  April,  1887, a  petition  was 
filed  in  the  office  of  the  surveyor  general  of 
the  territory  of  New  Mexico  tor  an  ap- 
proval of  said  grant,  and  that  in  No- 
vember of  the  same  year  the  surveyor 
general  reported  upon  said  grant,  and 
forwarded  bis  report  to  the  department 
of  the  interior  at  Washington,  D.  C,  to  be 
laid  before  congress,  in  pursuance  of  an 
act  of  congress  of  1854,  which  was  objected 
to  by  the  plaintiff.  The  objection  was 
sustained  by  the  court,  and  the  evidence 
offered  was  excluded,  and  the  defendant 
duly  excepted.  The  defendants  further 
offered  to  prove  by  Francisco  Chavez 
y  Armijo,  that  at  the  time  of  the  alleged 
settlement  and  occupation  by  the  plain- 
tiff and  her  deceased  husband  tbey  knew 
that  the  land  was  claimed  under  this 
grant;  and,  further,  that  the  plaintiff  en- 
tered into  possession  of  the  premises  in 
dispute  as  one  of  the  heirs  of  Nicolas  de 
Chavez,  and  knew  at  the  time  of  making 
her  homestead  entry  that  the  land  in 
question  was  claimed  under  said  grant. 
This  evidence  tendered  by  the  defendants 
was  excluded  by  the  court  upon  objection 
of  plaintiff's  counsel,  to  which  ruling  of 
the  court  defendants  saved  an  exception. 
The  defendants  further  offered  to  prove 
the  value  of  the  land  in  controversy,  and 
also  the  value  of  the  improvements  made 
thereon  by  the  defendants,  and  by  those 
from  whom  they  claimed  title;  but,  upon 
objection  by  plaintiff's  counsel,  this  evi- 
dence was  also  excluded,  and  the  defend- 
ants duly  excepted  to  the  ruling  of  the 
court.  Thereupon,  the  defendants  having 
closed  their  case,  and  no  evidence  in  rebut- 
tal being  offered,  the  Jury,  by  direction  of 
the  court,  returned  a  verdict  in  favor  of 
the  plaintiff.  The  defendants  moved  for  a 
new  trial,  but  the  court  overruled  the  mo- 
tion, and  entered  judgment  for  the  plain- 
tiff upon  the  verdict  of  the  jury.  The  case 
is  in  this  court  upon  writ  of  error,  in 
which  the  plaintiffs  in  error  assign  nine 
grounds  of  error,  and  seek  a  reversal  of 
the  judgment  of  the  court  below  upon 
them. 

Frank  W.  Clancy,  for  plaintiffs  in  error. 
Neill  B.  Field,  for  defendant  in  error. 

McFIE,  J.,  (after  stating  the  facts.) 
The  first  assignment  of  error  goes  to  the 
merits  of  this  case.  The  decision  of  the 
court  upon  this  assignment  practically 
disposes  of  all  other  assignments  of  error 
with  the  exception  of  the  filth,  which  is 
based  upon  the  refusal  of  the  court  to  per- 
mit evidence  to  be  introduced  showing 
the  value  of  the  land  in  controversy  and 
the  value  of  the  improvements.  Counsel 
on  both  sides  have  with  commendable 
fairness  endeavored  to  present  to  thin 
court  for  its  determination  this  question : 
Can  a  plaintiff  in  ejectment,  relying  upon 
a  patent  from  the  government  of  the  Unit- 
ed States,  be  defeated  by  the  defendants 
showing  that  the  lands  described  therein 


are  part  of  a  private  land  claim  deriving 
its  validity  from  another  sovereignty,  but 
never  acted  upon  by  the  political  depart- 
ment of  the  government  of  the  United 
States,  nor  by  any  tribunal  created  for 
that  purpose  by  the  political  department 
of  our  government?  The  superior  right 
of  possession  is  involved  in  the  decision  of 
this  question,  and  must  be  awarded  to 
the  defendant  in  error  in  the  event  of  an 
affirmance  of  the  validity  of  the  patent 
title,  or  to  the  plaintiffs  in  error  in  case 
the  pateut  shall  be  held  void  as  against 
the  grant  title. 

The  first  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  to  ad- 
mit in  evidence  the  documents  offered  by 
the  plaintiffs  in  error,  which  show  the 
making  of  a  grant  of  land  to  Nicolas  de 
Chavez,  it  being  admitted  that  they  were 
heirs  or  purchasers  from  heirs  of  Nicolas 
de  Chavez,  and  that  the  land  in  question 
was  within  the  boundaries  of  such  grant." 
If  it  was  conceded  by  the  plaintiffs  iu  error 
.  that  the  grant  to  Nicolas  de  Chavez  was 
an  inchoate  or  imperfect  grant,  this  case 
would  be  very  readily  disposed  of,  as  the 
courts  have  uniformly  held  that  questions 
concerning  the  title  of  grants  of  lands  by 
a  foreign  government  prior  to  cession  to 
the  United  States,  having  at  the  time  of 
cession  imperfect  or  inchoate  titles,  requir- 
ing some  act  of  the  new  sovereign  to  vest 
in  the  grantee  a  perfect  title,  are  reserved 
by  congress  to  he  determined  by  the  polit- 
ical department  of  the  government,  or  by 
such  tribunal  as  may  be,  by  act  of  con- 
gress, designated  and  authorized  to  deter- 
mine them.  In  the  cuse  of  Dent  v.  Em- 
raeger,  14  Wall.  308,  the  supreme  court  of 
the  United  States  says:  "But  inchoate 
rights,  such  as  those  of  Cerre,  were  of  im- 
perfect obligation,  and  affected  only  the 
conscience  of  the  new  sovereign.  They 
were  not  of  such  a  uature  (until  that  sov- 
ereign gave  them  a  validity  and  efficacy 
which  they  did  not  before  possess)  that  a 
court  of  law  or  equity  could  recognize  or 
enforce  them.  When  confirmed  by  con- 
gress they  became  American  titles,  and 
took  their  validity  wholly  from  the  act  of 
confirmation,  and  not  from  any  French 
or  Spanish  element  which  entered  into 
their  previous  existence."  The  case  of 
Grant  v.  Jaramillo,  (decided  by  this  court 
in  an  opinion  January  6, 1892,)  28  Pac.  Rep. 
508,  was  a  case  wherein  the  plaintiff  In 
ejectment  claimed  under  a  patentfrom  the 
United  States  for  laud  in  New  Mexico. 
The  defendant  claimed  under  a  grant  from 
the  king  of  Spain,  while  New  Mexico  was 
a  province  of  Spain,  but  he  offered  uo  title 
papers  in  evidence,  asking  the  court  to 
presume  the  grant  from  uninterrupted  oc- 
cupation since  1825.  He  also  sought  to 
sustain  the  grant  under  the  prescriptive 
laws  of.  Mexico  in  force  at  the  time  of  ces- 
sion to  the  TT uited  States  by  the  treaty  of 
Guadalupe  Hidalgo.  In  the  court  below, 
upon  the  second  trial  of  the  cause,  the 
court  directed  a  verdict  in  favor  of  the 
grantee  under  the  patent, and  in  affirming 
the  judgment  of  the  court  below  in  that 
case  this  court,  after  a  careful  review  of 
the  authorities,  said:  "It  is  evident  that 
if  the  plaintiff  in  error  has  any  rights  to 
the  land  in  question  growing  out  of  the 
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Spanish  and  Mexican  claims  set  uphy  him, 
they  are  of  an  Inchoate  character,  and, 
according  to  the  decisions  of  the  supreme 
court  before  referred  to,  are  such  as  are 
reserved  by  congress  to  be  determined  by 
the  political  department  of  the  govern- 
ment, or  by  such  tribunal  as  may  be,  by 
an  act  of  congress,  authorized  to  try  and 
determine  them;  and  It  is  equally  clear 
that  this  court  has  not  been  clothed  with 
such  authority."  But  In  the  case  now  un- 
der consideration  plaintiffs  in  error  insist 
that  the  grant  to  Nicolas  de  Chavez,  un- 
der whom  they  claim,  was  a  perfect  grant, 
and  the  title  to  the  land  embraced  within 
the  grant  became  and  was  a  perfect  title 
under  the  laws,  usages,  and  customs  of 
Spain  and  Mexico  prior  to  the  year  1750, 
and  Ions  prior  to  the  cession  of  the  lands 
now  embraced  within  the  territory  of  New 
Mexico  by  the  republic  of  Mexico  to  the 
United  States  under  the  treaty  of  Guada- 
lupe Hidalgo;  that  under  the  eighth  arti- 
cle of  that  treaty  such  title  must  be  re- 
garded as  a  perfect  title  by  the  courts  of 
the  United  States,  and  a  paramount  title 
to  a  patent  of  the  United  States  govern- 
ment embracing  lands  within  the  exterior 
boundaries  of  such  grunt  subsequent  to 
the  grant  title,  and  prior  to  the  determina- 
tion of  the  grant  title  by  the  political  de- 

Kartment  of  the  government,  or  by  a  tri- 
unal  authorized  by  act  of  congress  to  de- 
termine them. 

Counsel  for  defendant  In  error  challenges 
the  correctness  of  the  position  of  the  plain- 
tiffs In  error,  and  inslstB  that  the  patent 
title  is  valid,  and  conclusive  in  the  case; 
that  the  court  below  was  without  juris- 
diction to  hear  or  determine  the  grant  ti- 
tle set  up  as  a  defense  in  the  case;  that  the 
court  properly  excluded  from  the  evidence 
the  title  papers  offered  in  support  of  the 
grant,  and  directed  a  verdict  for  the  de- 
fendant in  error.  From  this  statement  of 
the  issue  it  seems  clear  that,  if  the  conten- 
tion of  the  plaintiffs  in  error  is  sustained, 
It  was  error  for  the  court  to  exclude  the 
documents  offered  constituting  the  grant 
title.  It  is  unnecessary  for  us  to  consider 
or  set  out  in  this  opinion  the  documents 
offered  and  rejected  with  a  view  of  deter- 
mining whether  or  not  they  constituted  a 
perfect  title  under  the  laws,  usages,  and 
customs  of  Spain  and  Mexico  prior  to  the 
cession  of  these  lands  to  the  United  States, 
for  the  reason  that  the  genuineness  of  the 
documents  was  not  questioned;  nor  was 
the  claim  of  the  plaintiffs  in  error  that 
these  documents,  and  the  testimony  relat- 
ing to  them,  showed  a  perfect  title  under 
the  laws  of  Spain  and  Mexico  prior  to  the 
cession,  denied  by  the  defendant  in  error. 
The  objection  of  the  defendant  in  error 
to  the  proof  relating  to  the  grant  title,  in 
effect,  was  this:  That,  although  the 
proof  offered,  if  the  sam e  bad  been  received, 
would  have  established  the  fact  that  the 
title  of  said  grant  was  perfect  under  the 
laws,  usages,  and  customs  of  Spain  and 
Mexico  prior  to  the  treaty  of  cession  of 
1848,  the  evidence  was  still  irrelevant,  and 
incompetent,  as  It  did  not  tend  to  estab- 
lish a  legal  defense;  the  court  having  no 
Jurisdiction  to  determine  the  value  of  such 
titles,  prior  to  the  determination  of  them 
by  the  political  department  of  the  govern- 


ment, or  some  tribunal  established  by  act 
of  congress  to  hear  and  determine  them. 

Proceeding,  then,  to  examine  the  law  In 
relation  to  grants  having  perfect  or  in- 
choate titles  prior  to  the  cession  to  the 
United  States,  we  find  that  this  subject 
has  been  before  the  courts  of  this  country 
ever  since  Louisiana  and  the  Floridas 
were  ceded  to  the  United  States  by 
France  and  Spain.  Many  questions  have 
been  raised  as  to  the  status  of  the  alleged 
grants  upon  land  ceded  to  the  United 
States,  the  value  of  their  titles,  and  the 
forum  in  which  the  rights  claimed  under 
tbem  should  be  adjudicated.  In  the  deter- 
mination of  these  private  land  claims  iu 
Louisiana  and  Florida  under  the  act  of 
congress  of  1824  only  inchoate  titles  and 
equitable  titles  were  to  be  considered  by 
the  tribunal  established  by  that  act.  In 
cases  where  the  claimant  asserted  a  per- 
fect title  from  the  former  government,  lie 
was  remitted  to  the  courts,  there  to  as- 
sert hia  rights  upon  the  documents  under 
which  he  claimed.  In  Fremont  v.  U.  S., 
17  How.  553,  554,  the  supreme  court  of  the 
United  States,  distinguishing  between  the 
act  of  congress  of  March  8, 1851,  for  the 
settlement  of  private  land  claims  In  Cali- 
fornia, and  the  act  of  1824,  for  the  settle- 
ment of  such  claims  In  Louisiana  and  Flor- 
ida, says:  "In  this  respect  It  differs  from 
the  act  of  1824,  under  which  the  claims  in 
Louisiana  and  Florida  were  decided.  The 
Jurisdiction  of  the  court  in  these  cases 
was  confined  to  inchoate  and  equitable 
titles,  which  required  some  other  act  of  the 
government  to  vest  In  the  party  the  legal 
title  or  full  ownership.  If  he  claims  to 
have  obtained  from  either  of  the  former 
governments  a  full  and  perfect  title,  he 
was  left  to  assert  it  in  the  ordinary  forms 
of  law  upon  the  documents  under  which 
he  claimed."  "And  when  a  party,  holding 
such  complete  title,  is  encroached  upon,  he 
should  dnd  protection  in  the  Judicial  tri- 
bunals, as  he  can  get  nothing  by  a  resort 
to  confirmations  or  releases  or  patents 
by  the  political  power  which  acquired  the 
sovereignty  over  the  territory,  but  not 
the  property  Itself, '  belonging  to  its  inhabi- 
tants.' Chief  Justice  Marshall  says  In  U.S. 
v.  Percheman,  7.  Pet.  87:  'The  king  cedes 
that  only  which  belonged  to  him.  Lands 
he  had  previously  granted  were  not  bis  to 
cede.*  And  the  complete  title  to  tbem 
before  obtained  is  strengthened  by  no  con- 
firmation from  the  United  States,  who 
have  acquired  no  interest  in  them."  Doe 
v.  Eslava,  9  How.  428.  Now,  the  title 
set  up  by  the  petitioner  is  a  complete  legal 
title,  and  if  he  can  establish  the  facts  stat- 
ed in  hie  petition  his  title  is  protected  by 
the  treaty  itself,  and  does  not  need  an  act 
of  congress  to  perfect  or  complete  it.  U. 
S.  v.  Roselius,  15  How.  88.  Numerous  oth- 
er authorities  to  the  same  effect  might  be 
cited  referring  to  private  land  claims  in 
Louisiana  and  Florida,  wherein  courts 
took  Jurisdiction,  and  a  perfect  title  was 
claimed;  but  it  is  useless  to  multiply 
tbem.  The  reason  for  the  law  announced 
in  these  cases  is  doubtless  found  in  the 
fact  that  the  courts  held  that  the  treaty 
of  cession  acted  directly  upon  the  subject, 
and  that  the  treaty  Itself  was  to  be  re- 
garded as  the  law,  and  not  as  a  contract. 
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U.  S.  v.  Percheman,7  Pet.  86, 87.  A  perfect 
title,  prior  to  that  treaty,  wan  confirmed 
and  established  by  the  language  of  the 
treaty  itself ;  and  the  action  of  the  politi- 
cal department,  or  the  tribunal  organized 
to  determine  titles  to  these  claims,  nnd 
make  Inchoate  or  equitable  titles  of  for- 
eign inception  American  titles,  were  not 
clutbed  with  authority  to  investigate  ti- 
tles declared  perfect  and  protected  by  the 
treaty  itself.  This  was  the  system  adopt- 
ed by  tbe  United  States  government  as  to 
these  claims  in  Florida  and  Louisiana; 
but  It  is  clear  that  tbe  United  States 
adopted  a  different  system  in  the  settle- 
ment of  private  land  claims  in  the  territo- 
ry that  is  now  tbe  state  of  California, 
which  was  ceded  to  tbe  United  States  by 
Mexico  in  1848.  By  the  act  of  March  3, 
1851,  congress  provided  a  commission, 
with  judicial  powers,  to  examine  and  de- 
termine the  validity  of  these  private  land 
claims,  with  a  right  to  appeal  to  the 
courts,  which,  while  called  an  appeal,  was 
really  a  trial  de  novo  in  the  court,  where 
new  evidence  might  be  heard;  and  there 
can  be  no  doubt  whatever  that  all  private 
land  claims,  whether  held  by  perfect  or  in- 
choate and  equitable  titles  from  either 
Spain  or  Mexico,  were  alike  required  to 
be  presented  to  that  commission  for  set- 
tlement. 

In  Fremont  v.  U.  S.,  17  How.  642,  543, 
Chief  Justice  Taney,  delivering  tbe  opinion 
of  tbe  court,  said:  "it  will  be  seen  from 
tbe  quotation  we  have  made  that  the 
eighth  section  embraces  not  only  inchoate 
or  equitable  titles,  but  legal  titles  also, 
and  requires  tbem  all  to  undergo  exami- 
nation, nnd  be  passed  upon  by  the  court. 
Tbe  object  of  this  provision  appears  to  he 
to  place  the  titles  to  land  in  California 
npon  a  stable  foundation,  and  to  give  the 
parties  who  possess  them  an  opportunity 
of  placing  tbem  on  the  records  of  the  coun- 
try in  a  manner  and  form  that  will  pre- 
vent future  controversy."  In  U.  S.  v. 
Fossatt,  21  How.  445-447,  It  is  said:  "The 
matter  submitted  by  congress  to  the  In- 
quiry and  determination  of  the  board  of 
commissioners  by  the  act  of  March  3, 1851, 
end  to  the  courts  of  the  United  States  on 
appenl,  by  that  and  the  act  of  August  31, 
1862,  are  tbe  claims  of  each  aud  every  per- 
son in  California  by  virtue  of  any  right  or 
title  derived  from  the  Spanish  or  Mexican 
government,  and  it  will  be  at  once  under- 
stood that  these  comprehend  all  private 
claims  to  land  in  California. "  In  U.  S.  v. 
Castillero,  2  Black,  17, 158,  it  was  said : 
"Power  to  decide  upon  the  validity  of  any 
claim  presented  to  land  in  California  by 
virtue  of  any  right  or  title  derived  from 
tbe  Spanish  or  Mexican  government,  as  a 
matter  of  original  jurisdiction,  is,  by  tbe 
act  of  Match  8,  1851,  exclusively  couferred 
upon  tbe  commissioners  appointed  under 
tbe  first  section  of  that  act."  But  the 
case  of  Bo  tiller  v.Domlnguez,  130  U.  S.  238, 
9  Sup.  Ct.  Rep.  525,  is  both  elaborate  and 
conclusive.  In  that  case  Dominga  Dora- 
inguez  claimed  a  private  land  claim  In  Los 
Angeles  county,  Cal.,  known  as  the 
"Rancbo  las  VIrgenes  **  Believing  that 
she  had  a  perfect  title  to  tbe  land  from 
Mexico,  and  that  she  was  not  compelled 
to  present  tbe  same  to  thn  commission, 


she  failed  or  refused  to  present  her  claim 
to  tbeboard  for  settlement  during  the  two 
years  allowed  for  presenting  same  under 
the  act  of  March  3. 1851.  Botiller  and  oth- 
ers then  settled  on  portions  of  tbe  land 
embraced  in  ber  claim  as  pre-emption  and 
homestead  settlers.  Domiuguez  brought 
suit  in  ejectment  to  recover  possession  of 
tbe  lands  they  had  settled  upon,  and  she 
was  successful  in  tbe  state  court.  Appeal 
was  taken  to  the  supreme  court  of  Cali- 
fornia, and  the  decision  was  affirmed  by 
that  court.  13  Pac.  Rep.  685.  Tbe  case 
was  taken  to  the  supreme  court  of  the 
United  States  by  appeal,  where  It  was  re- 
versed and  remanded,  tbe  court  holding 
that,  as  the  claim  bad  not  been  presented 
to  the  commission  for  settlement,  as  re- 
quired by  act  of  March  3, 1851,  it  was  In- 
valid, and  the  land  was  subject  to  entry 
as  public  domain.  Among  other  things, 
the  court  said:  "The  more  important 
question,  however,  is,  does  the  statute, 
in  its  provisions  for  the  establishment  and 
ascertainment  of  private  land  claims  in 
that  country  wbich  was  derived  from  Mex- 
ico, apply  to  such  as  were  perfected  ac- 
cording to  tbe  processes  at  the  time  the 
treaty  was  entered  into?  Or  is  it  limited 
to  those  imperfect  and  inchoate  claims 
where  the  initiation  of  the  proceedings 
necessary  to  secure  a  legal  right  and  title 
to  the  property  had  been  commenced,  but 
had  not  been  completed?  *  *  *  It  is 
not  possible,  therefore,  from  the  language 
of  this  statute,  to  Infer  that  there  was  in 
the  minds  of  tbe  framers  any  distinction 
as  to  the  jurisdiction  they  were  conferring 
upon  this  board  between  claims  derived 
from  tbe  Spanish  or  Mexican  government, 
wbich  were  perfect  under  the  laws  of  those 
governments,  and  those  which  were  in- 
cipient, imperfect,  or  inchoate.  Undoubt- 
edly, under  the  powers  which  these  com- 
missioners bad  to  examine  into  the  exist- 
ing claims,  there  would  be  a  difference,  in 
tbe  principles  of  decision  which  they  would 
apply  as  to  their  validity,  between  a  per- 
fected title  under  the  Mexican  government 
and  one  which  was  merely  incipient,  and 
which  the  board  might  reject  as  unworthy 
of  confirmation  for  many  reasons.  *  *  * 
Nor  is  there  any  reason  in  the  policy  upon 
which  the  statute  Is  founded  and  the  pur- 
poses it  was  Intended  to  subserve.  *  *  * 
The  order  of  the  commissioners  or  the  de- 
cree of  tbe  court  established  as  between 
the  United  States  and  thn  private  citizen 
the  validity  of  such  claims,  and  enabled 
tbe  government  of  the  United  States,  oat 
of  all  its  vast  domain,  to  say.  'This  is  my 
property;'  and  also  enabled  thn  claimant 
under  the  Mexican  government,  who  had 
a  just  claim,  whether  legal  or  equitable, 
to  say,  'This  Is  mine.'  This  was  the  pur- 
pose of  the  statute,  and  it  was  equally  im- 
portant to  the  object  which  tbe  United 
States  had  In  the  passage  of  it  that  claims 
under  perfect  grants  from  the  Mexican 
government  should  be  established,  as  that 
imperfect  should  heestablisbed  orrejected. 
•  *  *  We  are  unable  to  see  any  Injus- 
tice, any  want  of  constitutional  power,  or 
any  violation  of  the  treaty,  in  the  means 
by  which  the  United  States  undertook  to 
separate  the  lands  in  which  it  held  a  pro- 
prietary interest  from  those  wbich  be- 
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longed,  either  equitably,  or  ny  a  strict 
legal  title,  to  private  persons.  Every 
person  owning  land  or  other  prop- 
erty is  at  all  times  liable  to  be  called 
into  a  court  of  Justice  to  contest  his 
title  to  it.  This  may  be  done  by  an- 
other Individual,  or  by  tbe  government 
under  which  he  lives.  It  is  a  necessary 
part  of  a  free  government,  in  which  all 
are  equally  subject  to  the  1h  ws,  that  who- 
ever asserts  or  exercises  powers  over  prop- 
erty may  be  called  before  the  proper  tribu- 
nals to  sustain  them.  *  *  *  Upon  the 
mere  question  of  authority  these  deci- 
sions, of  the  supreme  court  of  the  United 
States  and  of  the  supreme  court  of  Cali- 
fornia, would  be  decisive  against  the 
judgment  of  the  latter  court  In  tbiBcase. 
But  we  are  quite  satisfied  that  upon 
principle,  as  we  have  attempted  to  show, 
there  can  be  no  doubt  of  the  proposition 
that  no  title  to  land  in  California,  depend- 
ent upon  Spanish  or  Mexican  grant,  can 
be  of  any  validity  which  has  not  been  sub- 
mitted toand  confirmed  by  tbe  board  pro- 
vided for  that  purpose  in  tbe  act  of  1851 ; 
or,  if  rejected  by  that  board,  continued  by 
the  district  or  supreme  court  of  the  United 
States."  Here  we  have  not  only  the  de- 
cision of  the  court  of  last  resort,  but  the 
reasoning  by  which  the  conclusion  was 
reached,  that  it  was  just  as  essential  to 
the  validity  of  a  private  land  claim,  to 
which  a  perfect  title  under  the  laws  of 
Mexico  was  asserted,  that  it  should  be 
presented  and  passed  upon  by  the  tribunal 
organised  by  the  political  department  of 
tbe  government  for  that  purpose,  as  it 
was  to  a  claim  relying  upon  an  inchoate 
or  equitable  title;  and  not  only  that,  but 
it  Is  declared  that  such  a  law  is  just,  rea- 
sonable, and  constitutionul,  and  not  a 
violation  of  the  obligations  of  the  treaty 
of  Guadalupe  Hidalgo.  Congress  seems 
to  have  determined  that  all  titles  to  lands 
in  the  United  States  should  rest  upon 
American  titles,  and  that  it  was  no  viola- 
tion of  the  treaty  to  require  them  to  be 
made  such.  In  Louisiana  and  Florida, 
claims  baRed  upon  Inchoate  and  equitable 
titles  were  to  be  made  American  titles  un- 
der the  act  of  1824.  Legal  titles  were  left 
to  stand  or  fall  on  the  merits  of  their  for- 
eign titles.  But  our  government  was  evi- 
dently convinced  that  all  lands  claimed  by 
virtue  of  foreign  titles  should  be  passed 
upon  by  an  American  tribunal,  and,  if  the 
title  was  valid,  or  such  as  this  government 
was  required  to  protect  under  the  provi- 
sions of  the  treaty  of  Guadalupe  Hidalgo, 
and  the  laws  of  nations,  the  decree  of  the 
American  tribunal  should  give  to  them  an 
American  title,  and  upon  this  theory  the 
titles  to  private  land  claims  in  California 
were  adjudicated,  and  the  lands  embraced 
In  all  such  claims  as  were  not  presented 
for  settlement  to  that  tribunal  were  de- 
clared to  be  a  part  of  the  public  domain, 
and  the  public  land  laws  were  extended 
over  thorn.  Congress  was  doubtless  led 
to  this  conclusion  also  from  considera- 
tions of  public  policy,  for  until  some  ac- 
tion of  this  nature  was  taken  it  would  be 
impossible  for  the  government  to  know 
what  was  or  was  not  its  own  land,  and 
subject  to  ite  land  laws;  but  by  such  ad- 
judication a  record  would  be  made  of  all 


valid  claims;  the  public  surveys  would 
definitely  fix  their  location;  and  in  that 
way  the  government  would  have  positive 
information  as  to  what  lands  were  sub- 
ject to  its  disposal,  and  also  that  which 
belonged  to  private  parties. 

Pausing,  then,  to  the  system  adopted  for 
the  settlement  of  private  laud  claims  in 
New  Mexico,  which  bad  become  a  part  of 
the  United  States  by  the  same  treaty,  it 
cannot  be  well  supposed  that  congress 
was  less  anxious  to  know,  and  have  seg- 
regated from  the  public  domain,  lands 
held  under  foreign  titles,  which  the  gov- 
ernment under  tbe  treaty  was  bound  to 
respect,  and  have  them  settled  and  placed 
upon  the  land  records  and  surveys  of  tbe 
country,  and  also  become  American  titles, 
whose  validity  would  be  derived,  after 
settlement,  from  tbe  American  sovereign- 
ty, and  not  from  tbe  foreign  'elements  of 
title.  In  1854  congress  passed  the  first  law 
which  had  for  its  object  tbe  settlement  of 
private  land  claims  In  this  territory.  By 
this  act  of  July  22,  1854,  congress  created 
the  office  of  surveyor  general,  and  con- 
ferred upon  that  officer  power  to  ascer- 
tain the  number,  extent,  and  validity  of 
all  Spanish  or  Mexican  grants  of  lands  ly- 
Ing  in  this  and  other  territories,  made 
prior  to  cession,  and  to  report  thereon, 
"  which  report  shall  belaid  before  congress 
for  such  action  thereon  as  may  be  deemed 
just  and  proper,  with  a  view  to  confirm 
bona  fide  grants,  and  give  full  effect  to  the 
treaty  of  1848  between  tbe  United  States 
and  Mexico."  By  this  act  congress  as- 
serted its  right  to  do  that  which  it  au- 
thorized a  board  of  commissioners  and 
the  courts  to  do  in  California,  namely,  ex- 
amine and  determine  the  validity  of  all 
lnml  grants  In  New  Mexico  and  other  ter- 
ritories, making  no  exception  of  perfect 
titles.  The  very  fact  that  It  became  nec- 
essary for  congress  to  require  the  surveyor 
general  to  report  even  the'  number  of 
these  claims,  demonstrated  the  necessity 
of  providing  some  tribunal  having  au- 
thority to  ascertain  the  number,  extent, 
and  location  of  such  claims,  determine  the 
validity  of  their  titles,  and  place  them 
upon  the  public  records.  Congress  deter- 
mined to  do  this,  and  simply  required  the 
surveyor  general  to  furnish  information, 
together  with  his  opinion  as  to  their  va- 
lidity, which  would  enable  congress  to  net 
intelligently  in  determining  the  validity  of 
these  claims.  Upon  such  reports  many  of 
these  grant  titles  were  settled  by  tbe  con- 
firmatory act  of  congress,  and  thereb* 
obtained  Americau  titles.  Congress  finally 
ceased  to  act  upon  these  reports,  and  on 
March  3. 1891,  passed  an  act  establishing  a 
court  of  private  land  claims,  and  clothed 
it  with  authority  to  examine  and  settle 
claims  of  this  nature.  This  court  Is  given 
ample  jurisdiction  to  settle  all  claims  of 
tills  nature  now  unsettled,  but  it  is  pro- 
vided that  the  holder  of  a  perfect  title 
"shall  have  tbe  right  (but  shall  not  be 
bound)  to  apply  to  ssid  court  In  the  man- 
ner provided  in  this  act  for  other  cases  for 
a  confirmation  of  such  title."  There  is  also 
a  provision  that.  If  the  claimant  asserting 
a  perfect  title  does  not  present  his  claim 
to  the  court,  the  United  States  may  bring 
such  claimant  into  court  to  try  bis  title. 
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Whether  this  provision  was  intended  to 
exempt  claimants  relying  upon  a  perfect 
title  from  presenting  their  claims  for  set- 
tlement, and  as  an  indirect  recognition  of 
these  claims,  we  are  not  called  upon  to 
decide.  So  long  as  these  claims  are  not 
adjudicated,  the  settlement  of  them  he- 
longs  to  the  political  department  of  the 
government,  and  not  to  the  courts  not 
specifically  authorized  to  take  cognizance 
of  them.  Congress  has  power  to  establish 
tribunals  for  the  settlement  of  these  titles, 
and  doubtless  has  the  power  to  confer 
such  jurisdiction  upon  the  territorial  courts 
or  those  of  the  United  States,  but  it  has 
not  by  this  act  conferred  such  jurisdiction 
upon  the  courts,  except  in  the  single  in- 
stance where  suit  is  brought  by  the  United 
States  against  grant  owners  claiming  a 
perfect  title,  and  who  refuse  to  avail  them- 
selves of  the  protection  of  the  court  estab- 
lished for  the  purpose  of  settling  and  con- 
firming their  titles,  and  by  appeal.  By 
the  act  of  congress  of  June  21, 18G0,  Juan  B. 
Vigil  et  al.  were  authorized  to  bring  suit 
in  the  supreme  court  of  this  territory  for 
lands  which  he,  and  those  claiming  under 
him,  claimed,  with  the  right  of  appeal  to 
the  supreme  court  of  the  United  States. 
This  shows  that  as  early  as  i860  congress 
regarded  it  as  necessary  that  authority 
should  be  expressly  granted  before  suit 
could  be  brought  In  the  courts.  In  the 
case  of  Tameling  v.  Emigration  Co.,  93  U. 
S.644.  the  court  says:  "  We  have  repeated- 
ly held  that  Individual  rights  of  property 
in  the  territory  acquired  from  Mexico  by 
the  United  States  were  not  affected  by  the 
change  of  sovereignty  and  jurisdiction. 
They  were  entitled  to  protection  whether 
the  party  had  the  full  and  absolute  own- 
ership of  land  or  merely  uu  equitable  in- 
terest therein,  which  required  some  further 
act  of  the  government  to  vest  in  him  a 
perfect  title.  The  duty  of  providing  the 
mode  of  securing  them  and  fulfilling  the 
obligations  which  the  treaty  of  cession  im- 
posed was  within  the  appropriate  prov- 
ince of  the  political  department  of  the  gov- 
ernment. •  *  *  But  congress  legislated 
otherwise  for  the  adjustment  of  land 
claims  In  New  Mexico.  By  the  eighth  sec- 
tion of  the  act  of  1854,  (10  St.  p.  308.)  the 
duty  of  ascertaining  their  origin,  nature, 
character,  and  extent  was  expressly  en- 
joined upon  the  surveyor  general  of  that 
territory.  He  was  empowered  for  that 
purpose  to  issue  notices,  summon  wit- 
nesses, administer  oaths,  and  perform  all 
necessary  acts  In  the  premises.  He  was 
directed  to  make  a  full  report,  with  his  de- 
cision as  to  the  validity  or  invalidity  of 
each  claim,  under  the  laws,  usages,  and 
customs  of  the  country  before  its  cession 
to  the  United  States.  That  report,  ac- 
cording to  a  form  to  be  prescribed  by  the 
secretary  of  the  interior,  was  to  be  laid 
before  congress  for  such  action  as  might 
be  determined  just  and  proper.  It  will 
thus  be  seen  that  the  modes  for  the  de- 
termination of  land  claims  of  Spanish  or 
Mexican  origin  were  radically  different. 
Where  they  embraced  lands  in  California,  a 
procedure  essentially  judicial  in  its  char- 
acter was  provided,  with  the  right  of  ulti- 
mate appeal  by  either  the  claimant  or  the 
United  States  to  this  court.   No  jurisdic- 


tion over  such  claims  in  New  Mexico  was 
conferred  upon  the  courts,  but  the  survey- 
or general,  in  the  exercise  of  the  authority 
with  which  he  was  invested,  decides  them 
in  the  first  instance.  The  final  action  on 
each  claim  reserved  to  congress  is.  of 
course,  conclusive,  and  therefore  not  sub- 
ject to  review  in  this  or  any  other  forum." 
In  Pinkertou  v.  Ledoux,  129  U.  S.  346,  9 
Sup.  Ct.  Rep.  399,  which  was  a  case  In 
which  the  Nolan  grant  of,  this  territory 
was  involved,  the  court  says:  "The  sur- 
veyor general's  report  is  no  evidence  of  ti- 
tle or  right  of  possession.  His  duties  were 
prescribed  by  the  act  of  July  22. 1854,  be- 
fore referred  to,  and  consisted  merely  In 
making  inquiries,  and  reporting  to  con- 
gress for  its  action.  If  congress  confirmed 
a  title  reported  favorably  by  him  it  becamo 
a  valid  title;  if  not,  not.  So  with  regard 
to  the  boundaries  of  a  grant.  Until  his  re- 
port was  confirmed  by  congress  it  had  no 
effect  to  establish  such  boundaries,  or  any- 
thing else  subservient  to  the  title.  *  *  * 
There  is  a  question  which  may  be  entitled 
to  much  consideration,— whether  the  No- 
lan title  has  any  validity  at  all  without 
confirmation  by  congress.  The  act  of  July 
22,  1854,  before  referred  to,  seems  to  Imply 
that  this  was  necessary."  In  the  case  of 
Chaves  v.  Whitney,  16  Pac.  Rep.  608,  which 
was  decided  by  this  court  at  the  January 
term  in  1888,  and  which  case  involved 
the  title  to  land  grants  In  New  Mexico, 
the  court  said  :  "  Following  the  decision  of 
the  supreme  court  of  the  United  States  in 
the  Tameling  Case,  in  the  very  language 
used  there,  'no  Jurisdiction  over  such 
claims  in  New  Mexico  was  conferred  upon 
the  courts,  but  the  surveyor  general  de- 
cides them  in  the  first  Instance.'  What  the 
court  meant  by  the  use  of  this  language 
we  cannot  say.  It  Is  susceptible  of  two 
constructions.  It  may  be  that  the  court 
intended  to  declare  that,  as  the  low  now 
stands,  the  whole  power  and  jurisdiction 
over  the  subject  of  Spanish  and  Mexican 
land  grants  is  committed  into  the  hands 
of  the  surveyor  general  for  investigation, 
with  the  reservation  of  the  ultimate  power 
to  adopt  or  roject  w  ha  t  he  does  by  congress, 
and  that,  until  after  the  confirmation  or 
rejection  of  such  grants  through  this  mode 
of  procedure,  the  courts  have  no  jurisdic- 
tion whatever  to  hear  and  determine  any 
question  arising  under  such  grants  In 
this  territory;  or  that  congress,  by  the 
course  of  legislation  adopted, has  reserved 
to  the  political  department  the  sole  power 
of  defining  the  rights  of  grant  owners  un- 
der the  treaty,  and  to  that  end  has  with- 
drawn by  Implication  all  jurisdiction  from 
the  courts  to  Interpret  the  treaty  or  define 
the  legal  rights  of  persons  thereunder  in 
the  broad  sense  of  general  jurisdiction,  in- 
volving necessarily  the  power  and  duty  of 
thecourts  to  construe  the  treaty,  and  define 
and  enforce  the  rights  of  claimants  as  they 
might  appear;  but  that,  subject  to  the 
ultimate  power  reserved  to  congress,  the 
courts  would  be  permitted  to  exercise  a  lim- 
ited jurisdiction  to  theextentof  protecting 
the  possession  from  intrusion  by  wrong- 
doers or  persons  having  no  superior  title. 
We  think  the  latter  the  more  reasonable 
view  to  take,  and  especially  so  when  it  is 
provided  by  our  local  statutes  that,  in 
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order  to  maintain  ejectment,  a  strictly 
legal  title  need  not  be  proven."  Counsel 
for  plaintiffs  in  error  argue  that  tbe  lan- 
guage used  by  the  supreme  court  of  the 
United  States  in  the  Tamellng  Case,  that 
"no  jurisdiction  over  such  claims  in  New 
Mexico  was  conferred  upon  the  courts," 
was  mere  dicta  of  the  court,  and  not  nec- 
essary to  the  decision  of  the  case,  but  that, 
if  applicable  to  that  case,  it  is  not  of  gen- 
eral application,  and  that  this  court,  in 
adopting  the  language  of  tbe  Tameling 
Case  as  of  general  application,  announced 
an  erroneous  doctrine.  We  cannot  so  re- 
gard these  cases,  but,  on  the  contrary,  re- 
gard tbe  decisions  of  the  courts  in  these 
cases  as  the  deliberate  judgment  of  tbe 
court  after  mature  consideration  of  the 
subject,  and  we  regard  the  conclusions  as 
correct,  and  affirm  them  in  this  case. 

It  is  true  that,  as  to  grants  to  which  a 
perfect  title  Is  asserted,  the  law  of  1891 
does  not  make  the  presentation  of  such 
claims  to  the  court  of  private  laud  claims 
compulsory,  but  there  is  no  evidence  ob- 
tainable from  the  provisions  of  the  act 
creating  that  court  that  such  Spanish  or 
Mexican  titles,  prior  to  adjudication  by 
that  court,  will  be  held  valid  as  against 
the  United  States  or  a  grantee  under  a 
patent  from  the  United  States;  but,  on 
the  contrary,  we  think  it  clear  that  tbey 
will  not  be  so  held.  Section  8,  among 
other  things,  provided  that  "If  In  any  such 
case,  a  title  so  claimed  to  be  perfect  shall 
be  established  and  confirmed,  such  con- 
firmation shall  be  for  so  much  land  only 
as  such  perfect  title  shall  be  found  to  cov- 
er, always  excepting  any  part  of  such  laud 
that  shall  have  been  disposed  of  by  the 
United  States,  and  always  subject  to  and 
not  to  affect  any  conflicting  private  inter- 
ests, rights,  or  claims  held  or  claimed  ad- 
versely to  any  such  claim  or  title,  or  ad- 
verse to  the  holder  of  any  such  claim  or 
title."  Section  14  provides  "that  if  in  any 
case  it  shall  appear  that  the  lands,  or  any 
part  thereof,  decreed  to  any  claimant  un- 
der the  provisions  of  this  act,  shall  have 
been  sold  or  grunted  by  the  United  States 
to  any  other  person,  such  title  from  the 
United  States  to  such  other  person  shall 
remain  valid,  notwithstanding  such  de- 
cree." Here,  then,  we  find  a  specific  pro- 
vision of  law,  enacted  by  the  political  de- 
partment of  the  government,  that,  where 
tbe  government  has  sold  or  granted  land 
embraced  within  a  grant,  it  shall  be  held 
valid  as  against  even  a  perfect  Spanish  or 
Mexican  title,  when  the  same  is  presented 
for  confirmation  by  tbe  court  established 
for  that  purpose.  That  being  the  case, 
and  the  operation  of  the  land  laws  not 
suspended,  the  reservation  clause  of  the 
act  of  1K54  being  specifically  repealed,  it  is 
a  provision  of  little  value  that  a  grantee 
having  a  perfect  title  "shall  have  tbe  right 
(but  shall  not  be  bound)"  to  present  the 
same  for  confirmation.  When  congress 
passed  tbe  act  of  1851,  providing  for  the 
settlement  of  private  land  claims  in  Cali- 
fornia, regardless  of  whether  the  title  was 
perfect  or  inchoate,  all  grant  owners  were 
notified  that  the  United  States  reserved 
the  right  to  examine  and  determine  the 
value  of  all  foreign  titles  before  such  titles 
would  be  protected  agaiust  alienation  by 


the  government;  and  as  early  as  1834  con- 
gress passed  a  law  which,  In  effect,  noti- 
fied grant  owners  that  tbe  political  de- 
partment of  the  government  bad  opened 
the  doors  for  the  settlement  of  grant  titles 
in  New  Mexico.  The  surveyor  general 
was  directed  to  report  them  to  congress 
for  confirmation.  Many  grant  owners 
availed  themselves  of  tbe  benefits  of  tbe 
act,  and  as  early  as  1858  and  1860  confir- 
mation of  private  land  claims  In  New 
Mexico  began.  Tbe  penalty  for  a  failure 
to  present  for  settlement  such  claims,  In 
California,  within  two  years,  was  a  for- 
feiture of  the  land  to  the  United  States, 
and  Dominga  Doraingues  suffered  tbe  pen- 
alty by  reason  of  a  failure  to  present  her 
claims  to  the  court  established  for  the 
protection  of  her  rights  under  the  treaty. 
In  New  Mexico  there  Is  no  forfeiture  de- 
clared for  a  failure  to  present  a  claim  to 
tbe  court  of  private  land  claims  where  a 
perfect  title  is  relied  on,  but  by  the  above 
provisions  of  the  act  of  March  8,  1891, 
which  established  that  court, grant  claim- 
ants are  advised  that,  so  long  as  tbey 
decline  the  protection  of  the  tribunal  es- 
tablished for  the  settlement  and  protec- 
tion of  their  treaty  rights,  and  prefer  to 
rely  upon  a  foreign  title,  all  titles  accruing 
to  settlers  under  the  operation  of  the  land 
laws  of  the  United  States  will  be  held  valid 
as  against  any  title  relied  upon  by  them. 
Therefore  there  is  a  penalty  to  which  a 
claimant  subjects  himself  who  refuses  to 
submit  his  title  for  confirmation  to  the 
court  of  private  land  claims  created  by 
act  of  March  3, 1891.  The  title  of  tbe  de- 
fendant in  error  under  tbe  patent  is  by 
that  act  expressly  confirmed, and  declared 
superior  to  the  grant  title  set  up  In  this 
case,  and  the  penalty  for  delay  has  been 
incurred  by  the  grant  owners.  As  counsel 
for  defendant  in  error  suggests,  congress 
never  intended  that  any  claim  under  Spain 
or  Mexico  to  grunts  of  land  should  be  of 
higher  dignity  or  effect  without  a  decree  of 
confirmation  than  with  such  decree.  It  Is 
clear  that  If  this  claim  had  been  presented 
to  the  court  for  confirmation,  the  title  of 
defendant  in  error  under  the  patent  would 
have  been  held  valid  as  against  the  grant; 
therefore  It  Is  idle  to  say  that  tbe  grant 
title  may  become  superior  to  that  of  tbe 
patent  by  the  grant  owners  declining  the 
jurisdiction  of  the  court  of  private  laud 
claims.  To  the  contention  that  such  a 
statute  is  in  violation  of  the  obligations 
of  the  treaty  of  Guadalupe  Hidalgo  it  may 
be  said  that  this  court  cannot  consider 
that  question.  In  the  case  of  Botiller  v. 
Dominguez,  130  U.  S.  238,  9  Sup.  Ct.  Rep. 
525,  tbe  supreme  court  of  the  United  States 
decided  that  very  question,  saying:  "With 
regard  to  the  first  of  these  propositions  It 
may  be  said  that,  so  far  as  tbe  act  of  con- 
gress is  in  conflict  with  the  treaty  with 
Mexico,  that  is  a  matter  in  which  tbe 
court  is  bound  to  follow  the  statutory 
enactments  of  its  own  government.  If  the 
treaty  was  violated  by  this  general  stat- 
ute enacted  for  the  purpose  of  ascertain- 
ing the  validity  of  claims  derived  from  the 
Mexican  government.lt  was  a  matter  of 
international  concern,  which  the  two 
states  must  determine  by  treaty,  or  by 
such  other  means  as  enables  one  state  to 
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enforce  upon  another  the  obligations  of  a 
treaty." 

It  follows  from  onr  conclusion  as  above 
announced  that, inasmuch  as  the  plaintiffs 
in  error  relied  in  the  court  below  on  their 
Spanish  title  papers,  executed  prior  to  the 
year  1750,  and,  in  effect,  couceded  that  the 
Nicolas  de  Chavez  grant,  under  which 
they  claimed,  was  not  confirmed  by  con- 
gress,  or  by  any  tribunal  authorised  by 
congress  to  examine  into  and  determine 
the  validity  of  such  titles  in  New  Mexico, 
the  papers  offered  In  evidence  tending  to 
establish  such  Spanish  title  were  properly 
rejected  by  the  court.  The  court,  upon 
objection,  properly  rejected  the  evidence 
offered  by  plaintiffs  in  error  relative  to  the 
presentation  of  such  claims  to  the  survey- 
or general  of  New  Mexico  in  the  year  1887, 
tor  the  reason  that,  while  the  homestead 
patent  was  Issued  after  that  date,  the 
homestead  entry  was  made  on  the  27th 
day  of  December,  1X82,  and  final  proof  was 
made  thereon  August  15.  1888.  The  pat- 
ent was  fouuded  upon  the  entry  and  re- 
lated back  to  the  entry:  the  l«nd,  there- 
fore, was  segregated  prior  to  the  time  the 
plaintiffs  in  error  claim  to  have  presented 
said  claim  to  the  surveyor  general.  More- 
over, such  presentation  would  uot  be  of 
any  value  prior  to  confirmation. 

Defendant  in  error  relies  upon  a  patent 
from  the  United  States,  which  is  the  high- 
est source  of  title  in  this  country.  After 
speaking  of  the  value  of  a  patent  from  the 
United  States  as  a  source  of  title  in  an  ac- 
tion of  ejectment  in  the  federal  courts,  the 
supreme  court  of  the  United  States,  in  the 
case  of  Gibson  v.  Chouteau,  18  Wall.  92, 
says:  "So,  also,  of  an  action  of  ejectment 
in  the  state  courts,  when  the  question 
presented  is  whether  the  plaintiff  or  de- 
fendant has  the  superior  legal  title  from 
the  United  States,  the  patent  must  pre- 
vail, for,  as  said  In  Bagnell  v.  Broderick, 
18  Pet.  450,  congress  has  the  sole  power  to 
declare  the  dignity  and  effect  of  titles 
emanating  from  the  United  States;  and 
the  whole  legislation  of  the  federal  gov- 
ernment In  reference  to  the  public  lands 
declare  the  patent  thesuperlorand  conclu- 
sive evidence  of  legal  title.  Until  its  issu- 
ance, the  fee  is  in  the  government,  which, 
by  the  patent,  passes  to  the  grantee,  and 
he  is  entitled  to  recover  the  possession  in 
ejectment."  "It  is  this  unassailable  char- 
acter [of  the  patent]  which  gives  to  it  Its 
chief— Indeed,  Its  only — value  as  a  means 
of  quieting  the  possessor  In  the  enjoyment 
of  the  land  it  embraces.  If  intruders  up- 
on them  could  compel  him  in  every  suit  for 
possession  to  establish  the  validity  of  the 
action  of  the  land  department,  and  the 
correctness  of  its  ruling  upon  matters  sub- 
mitted to  it,  instead  of  being  a  means  of 
peace  and  security,  would  subject  his  rights 
to  constant  and  ruinous  litigation.  He 
would  recover  one  portion  of  bis  lund  if 
the  jury  were  satisfied  that  the  evidence 
produced  Justified  the  action  of  that  de- 
partment, and  lose  another  portion,  the 
title  whereto  rests  upon  the  same  facts, 
because  another  Jury  came  to  a  different 
conclusion."  Smelting  Co.  v.  Kemp,  104 
U.S.  641.  "Until  setaslde  or  enjoined  it 
must,  of  course,  stand  against  a  collateral 
attack  with  the  efficacy  attending  judg- 
v.32p.no.2— 10 


ments  founded  upon  unimpeachable  evi- 
dence. So  with  a  patent  for  land  of  the 
United  States,  which  is  the  result  of  the 
Judgment  upon  the  right  of  the  patentee 
by  that  department  of  the  government  to 
which  the  alienation  of  the  public  lands  is 
confided,  the  remedy  of  the  aggrieved  par- 
ty must  be  sought  by  him  in  a  court  of 
equity,  if  be  possesses  such  unequitable 
right  to  the  premises  as  would  give  blm 
the  title  if  the  patent  was  out  of  the  way. 
If  he  occupy,  with  respect  to  the  land,  no 
such  position  as  this,  he  can  only  apply  to 
the  officers  of  the  government  to  take 
measures  in  its  name  to  vacate  the  patent 
or  limit  Its  operation.  *  ♦  •  In  any 
event,  whether  the  officers  of  the  govern- 
ment have  been  misled  by  the  testimony 
produced  before  tbem  or  not,  the  conclu- 
sions reached  by  them  are  not  to  be  sub- 
mitted for  the  consideration  of  every  Jury 
before  which  the  patent  may  be  offered  in 
evidence  in  the  trial  of  an  action."  Steel 
v.  Smelting,  etc,  Co..  106  U.  S.  447,1  Sup.  ft. 
Rep.  389;  Grant  v.  Jaramlllo,  5  N.  M.  — , 
28  Pac.  Rep.  508.  The  defendant  in  error, 
holding  under  the  patent,  had  a  superior 
right  of  possession,  which  the  patent  vest- 
ed in  her, and  the  patent,  befog  valid  upon 
its  face,  was  not  subject  to  a  collateral 
attack  such  as  was  attempted  by  the 
plaintiffs  In  error  in  the  court  below  in 
their  tender  of  proof  that  the  defendant  in 
error,  when  she  entered  upon  the  posses- 
sion of  the  patented  lands  embraced  in 
her  homestead,  knew  that  said  lands  were 
claimed  as  a  part  of  the  Nicolas  de  Chavez 
grant.  Consequently  the  court  commit- 
ted no  error  in  excluding  such  evidence. 

Plaintiffs  In  error  assign  as  another 
ground  of  error  that  the  court  refused  to 
allow  them  to  prove  that  the  lands  em- 
braced in  the  Nicolas  de  Chaves  grant 
never  belonged  to  the  United  States,  and 
upon  this  they  contend  that  they  were  de- 
nied the  right  to  show  that  the  patent  is- 
sued to  defendant  In  error  was  void.  We 
have  practically  disposed  of  this  assign- 
ment, as  the  testimony  which  the  plaintiffs 
in  error  contend  would  have  shown  that 
the  United  States  never  owned  the  land 
patented,  and  which  the  court  excluded, 
is  the  same  testimony  offered  by  them  to 
prove  a  perfect  Spanish  title.  This  assign- 
ment of  error  presupposes  the  plaintiffs  in 
error  tohave  had  a  perfect  title  to  the  land 
embraced  in  the  grant  that  the  court  be- 
low was  compelled  to  declare  valid  in  this 
case;  and,  being  prior  In  time  to  the  pat- 
ent, the  land  did  not  belong  to  tbe  United 
States  when  the  patent  issued,  and  that 
it  was  therefore  a  void  conveyance.  We 
have  endeavored  to  show  that  the  court 
below  was  powerless  to  take  cognizance 
of  the  grant  title,  or  declare  It  of  any  value 
whatever;  and,  the  land  being  a  part  of 
the  territory  ended  to  the  United  States, 
of  which  the  court  took  notice,  tbe  patent 
was  conclnsi  ve  evidence  in  thecourt  below 
of  tbe  proper  conveyance  of  the  land,  and 
that  the  United  States  was  tbe  rightful 
owner  at  tbe  time  tbe  patent  Issued. 

Tbe  cases  cited  by  counsel  for  plaintiffs 
in  error  in  his  brief  to  show  that  a  patent 
Is  void  when  issued  for  lands  that  have 
been  previously  sold,  reserved,  or  other- 
wise disposed  of,  or  never  belonged  to  the 
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United  States,  while  sound  as  applied  to 
the  facts  of  the  cases  In  which  the  deci- 
sions were  rendered,  are  not  in  point  in 
this  case.  Patents  were  held  void  because 
the  land  had  been  previously  sold,  reserved, 
or  otherwise  disposed  of  by  the  United 
States  Itself,  or  some  state  or  territory 
thereof,  and  not  by  a  fo»*eign  government. 
For  instance,  in  the  case  of  Morton  v. 
Nebraska,  21  Wall.  660,  a  patent  was 
granted  for  agricultural  lands,  which 
proved  to  be  saline  lands.  The  court  de- 
clared the  patent  void, for  the  reason  that 
saline  lands  bad  always  been  reserved 
from  sale  as  agricultural  lands.  In  the 
case  of  Polk  v.  Wendell, 9  Cranch,  87,  there 
was  a  conflict  between  twogrants  of  land 
by  the  state  of  North  Carolina,  and  the 
prior  grant  was  sustained  and  the  junior 
declared  void.  And  so  in  other  cases. 
But  the  principle  governing  these  cases  is 
this:  that  the  prior  act  of  the  sovereign  in 
dlspoMing  of  lauds  in  the  United  States 
must  govern;  but  this  principle  cannot  be 
applied  to  this  case. 

Counsel  for  plaintiffs  in  error,  Mr.  Clan- 
cy, suggests*,  but  declines  to  argue,  that 
the  lands  embraced  In  the  homestead  pat- 
ent were  reserved  from  sale  by  section  8  of 
the  act  of  1854,  which  created  the  office  of 
surveyor  general  of  New  Mexico,  and  re- 
quired him  to  report  all  a, rants  for  con- 
firmation, and  then  provided:  "Which  re- 
port shall  be  laid  before  congress  for  such 
action  thereon  as  may  be  deemed  just  and 
proper  with  a  view  to  confirm  bona  fide 
grants,  and  give  full  effect  to  the  treaty  of 
1848  between  the  United  States  and  Mexi- 
co; and,  until  the  final  action  of  congress 
on  such  claims,  all  lands  covered  thereby 
shall  be  reserved  from  sale  or  other  dis- 
posal by  the  government,  and  shall  not  be 
subject  to  the  donations  granted  by  the 
previous  provision  of  tills  act."  By  act 
of  congress  of  May  24, 1858,  the  New  Mexi- 
co land  district  was  created,  and  the  gen- 
eral land  laws  were  extended  to  the  lands 
of  this  territory,  and,  if  this  reservation 
took  effect  upon  the  taking  effect  of  the 
law  of  1854,  the  land  would  not  be  subject 
to  entry  in  1882,  when  the  homestead  entry 
was  made.  But  we  agree  with  the  opin- 
ion of  counsel  for  plaintiffs  in  error  that 
the  reservation  took  effect  upon  the  com- 
ing in  of  the  report  of  thesurveyor  general 
to  congresH.  when  its  location  and  extent 
could  be  known  and  respected  until  final 
confirmation  by  congress,  or  under  its  au- 
thority; otherwise  the  greatest  confusion 
would  prevail,  and  the  land  laws  would 
be  practically  inoperative.  We  are 
strengthened  in  this  view  by  the  construc- 
tion given  this  clause  by  the  commissioner 
of  the  general  land  office  in  his  instruc- 
tions to  the  surveyor  general,  dated  Octo- 
ber 10,  1884,  and  urgiug  prompt  examina- 
tion and  report  upon  a  certain  grant,  in 
which  he  says:  "Though  the  claim,  if 
found  valid,  cannot  be  definitely  located 
till  after  confirmation,  as  a  part  of  the  in- 
quiry you  will  endeavor  to  ascertain  ap- 

f proximately,  or  as  nearly  as  possible,  the 
ocation  and  boundaries  or  limits  of  the 
same,  and  advise  this  office  thereof,  to  the 
end  that  the  land  covered  by  the  claim 
may  be  withheld  or  withdrawn  from 
settlement  or  disposal  pending  final  action 


thereon."  Furthermore,  the  homestead 
entry  upon  which  the  patent  was  issued 
under  which  the  defendant  in  error  claims, 
and  which  shows  that  the  public  land 
laws  were  operative,  was  allowed  In  1882. 
or  long  after  the  passage  of  the  act  con- 
taining provisions  fortbe  reservation.  If, 
therefore,  the  reservation  took  effect  upon 
the  report  of  the  surveyor  general,  it  has 
no  application  in  this  case,  inasmuch  as 
the  surveyor  general  did  not  report  upon 
the  Nicolas  de  Chavez  grant  until  Decem- 
ber, 1887,  or  five  years  after  the  homestead 
entry  was  made,  final  proof  made  thereon, 
and  final  certificate  issued.  By  the  act  of 
March  3, 1891,  congivss  repealed  section  8 
of  the  act  of  July  22, 1854,  which  provided 
for  the  reservation  of  the  land,  and  this  of 
itself  eliminates  the  question  of  the  res- 
ervation of  the  land  from  this  case. 

There  remains,  then,  for  our  considera- 
tion the  fifth  assignment  of  error,  which 
is  that  the  court  erred  in  excluding  ten- 
dered proof  of  the  valueof  the  land  in  con- 
troversy, and  the  improvements  made 
thereon  by  the  plaintiffs  in  error.  It  is 
urged  that  under  section  2581,  Com  p.  Laws 
N.  M.,  plaintiffs  in  error  have  «  right  to 
recover  the  value  of  improvements  made 
by  them  upon  the  land,  and  have  a  lien 
upon  the  land  for  the  same.  We  think 
not.  So  far  as  this  case  is  concerned,  the 
land  embraced  in  the  homestead  patent 
must  be  regarded  as  being  partof  the  pub- 
lic domain  at  the  time  the  homestead  en- 
try was  made.  Therecould  be  no  rightful 
possession  in  plaintiffs  in  error,  and  the 
law  was  not  intended  to  be  available  in 
behalf  of  a  party  wrongfully  in  possession  ; 
nor  does  this  statute  apply  to  this  case 
for  the  further  reason  that  such  a  lien 
would  interfere  with  the  disposition  of  the 
public  lands  of  the  United  States.  "The 
power  of  congress  In  the  disposal  of  the 
public  domain  cannot  be  interfered  with 
or  its  exercise  embarrassed  by  any  state 
(or  territorial)  legislature,  nor  can  such 
legislation  deprive  the  grantees  of  the 
possession  and  enjoyment  of  the  property 
granted."  Gibson  v. Chouteau, 13  Wall. 92; 
•King  v.  Thomas,  (Mont.)  12  Pac.  Rep.  865. 
The  patent  was  introduced  to  sustain  the 
issues  for  the  plaintiff  below,  and,  ail  of 
the  testimony  offered  by  the  defendants 
having  been  excluded,  the  court  properly 
instructed  the  jury  to  flud  for  the  plaintiff. 
We  find  no  error  in  the  record,  and  there- 
fore affirm  the  judgment  of  the  court  be- 
low; and  it  is  so  ordered. 

O'BRIEN,  C.  J.,  and  SEEDS,  J.,  concur; 
FREEMAN,  J.,  being  absent. 


(7  N.  M.  17) 

DE  MANDERFIELD  v.  FIELD  et  al. 

(Supreme  Court  of  New  Mexico.  Jan.  3,  1893.) 

Partnership  Accounting  —  RionTs  of  Assignee 
of  Deceased  Partner— Findings  bt  Referee. 

1.  An  assignee  of  a  deceased  partner  can- 
not maintain  an  action  for  an  accounting 
against  surviving  partners,  and  representatives 
of  other  deceased  partners,  without  making  the 
administrator  of  the  assignor  a  party. 

2.  An  assignment  by  a  partner  of  his  In- 
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terest  in  the  firm  dissolves  the  partnership  be- 
tween him  and  the  other  partners,  and  does  not 
make  his  assignee  a  copartner;  such  assignee 
being  entitled  only  to  the  assignor's  interest  in 
the  surplus  after  the  payment  of  all  partner- 
ship debts,  and  the  settlement  of  all  accounts 
between  partners. 

3.  Where,  in  an  action  by  such  assignee 
for  an  accounting,  the  assignment  was  attacked 
on  the  ground  that  the  assignor  was  non  com- 
pos at  the  time,  and  the  referee  refused  to 
make  any  finding  on  that  point,  deciding  the 
case  on  other  issues  involved,  his  refusal  was 
equivalent  to  a  finding  of  that  issue  in  favor 
of  the  assignee,  and  was  not  error  that  such  as- 
signee could  complain  of. 

4.  In  an  action  for  an  accounting  by  the 
assignee  of  a  deceased  partner  against  surviv- 
ing partners,  and  representatives  of  other  de- 
ceased partners,  where  the  evidence  furnishes 
no  basis  by  which  a  correct  balance  could  be 
struck  between  the  dead  and  surviving  part- 
ners, and  the  claim  of  the  complainant  is  at- 
tempted to  be  made  out  by  vague  imputations 
of  fraud,  the  complaint  was  properly  dismissed; 
the  rule  being  that  where  actual  fraud  is  not 
made  out,  and  death  has  closed  the  lips  of 
those  whose  character  is  involved,  and  lapse  of 
time  has  obscured  the  details,  the  rules  of  dili- 
gence will  be  rigidly  enforced  against  those 
who  have  not  been  diligent  in  enforcing  their 
rights.  Hammond  v.  Hopkins,  12  Sup.  Ct.  Rep. 
418,  143  U.  S.  274.  followed. 

Appeal  from  district  court,  Santa  Fe 
county;  Edward  P.  Seeds,  Judge. 

Action  by  Josefa  S.  de  Manderfield 
against  Neill  B.  Field,  administrator,  etc., 
and  another.  Judgment  for  defendants. 
Plaintiff  appeals.  Affirmed. 

The  otlier  facts  fully  appear  in  the  fol- 
lowing statement  by  LEE,  .1.: 

On  the  6th  day  of  December,  1887,  Wil- 
liam S.  Woodside  died  intestate  in  the 
county  of  Bernalillo,  and  the  defendant 
Field  was  appointed  his  adminstrator, 
and  took  possession  of  bis  assets.  On 
the  5tb  day  of  December,  1888,  the  com- 
plainant filed  her  bill  of  complaint  in  the 
district  court  of  Santa  Fe  county  against 
the  defendant  Field  and  Thomas  H.  Cat- 
ron, in  which  she  alleged  that  on  the  13th 
day  of  January,  1885,  Woodside,  William 
H.  Manderfield  and  Catron  entered  into 
a  copartnership  lor  the  purpose  of  carry- 
ing on  a  trading  post  at  Ft.  Wingate,  N. 
M.;  tbat  the  said  parties  were  equal  part- 
ners in  the  eaid  business ;  tbat  on  the 
1st  day  of  August,  1888,  the  said  W.  H. 
Manderfield  sold,  transferred,  and  con- 
veyed to  the  complainant  all  his  right, 
title,  and  interest  In  and  to  said  firm,  its 
assets,  accounts,  properties,  and  moneys. 
The  bill  contains  many  specific  allegations 
of  wrongdoing  on  the  purt  of  Woodside 
and  Catron  with  reference  to  the  partner- 
ship property;  alleges  that  William  H. 
Manderfield  died  on  the  3d  day  of  Decem- 
ber. 1888;  and  prays  tbat  an  account  may 
be  taken,  and  that  the  defendants  be 
compelled  to  set  forth  a  full,  true,  and 
just  account  of  all  moneys  and  property 
of  the  said  firm  now  in  their  hands,  and  of 
all  the  profits,  sales,  and  expenditures 
thereof,  together  with  all  sums  drawn  by 
them,  or  either  of  tbem,  from  the  said 
firm,  and  of  all  the  transactions,  of  any 
sort  or  kind,  which  may  be  pertinent  to 
the  issues  and  questions  herein,  and  that 
the  defendants  may  be  decreed  and  com- 
pelled  to   pay  to  the  complainant  all 


sums  found  to  be  due  to  her  upon  such 
accounting.  The  bill  also  contains  a 
prayer  for  general  relief.  Three  exhibits 
are  referred  to  in  the  bill,  only  two  of 
which  were  filed  with  it.  The  third,  be- 
ing the  assignment  upon  which  the  com- 
plainant bases  her  right  of  action,  was 
not  filed  with  the  bill,  nor  was  any  reason 
assigned  for  the  failure  on  the  part  of  the 
complainant  to  file  it,  or  a  copy  of  it, 
as  required  by  our  statute.  The  defendant 
Field  pleaded  to  the  bill  tbat  at  the  time 
of  the  pretended  assignment  W.  U.  Man- 
derfield was  non  compos  mentis,  and  in- 
capable of  making  the  assignment,  and 
that,  therefore,  no  right  passed  to  the 
complainant  by  virtue  of  It.  He  also  an- 
swered, denying  the  material  allegations 
in  the  bill.  The  defendant  Catron  filed  an 
answer  in  which  hedenied  all  the  material 
allegations  of  the  complainant's  bill,  and 
charged  that  W.  H.  Manderfield  had 
drawn  out  of  the  business  of  the  partner- 
ship moneys  greatly  in  excess  of  his  just 
share  and  proportion.  Replications  hav- 
ing been  filed,  the  case  was  on  the  20th 
day  of  November,  1889,  referred,  by  the 
following  order:  "It  is  hereby  ordered  by 
the  court  that  John  P.  Victory  be.  and 
he  is  hereby,  appointed  special  master  to 
take  the  testimony  in  this  cause,  and  to 
report  the  same,  with  his  opinion  there- 
on, to  the  court."  This  order  of  refer- 
ence appears  to  have  been  treated  by  the 
master  and  the  counsel  engaged  in  the 
case  as  broad  enough  to  authorize  the 
taking  of  testimony  upon  ail  the  issues 
made  by  the  pleadifigs,  and  under  it  evi- 
dence was  offered  by  the  complainant  „y 
which  sbe  attempted  toeataMlsh  her  right 
to  an  accounting  against  the  defendants, 
and  also  to  show  what,  on  such  account- 
ing, was  due  her,  as  the  assignee  of  Wil- 
liam H.  Manderfield.  The  muster  excluded 
the  assignment  offered  in  evidence  upon 
the  ground  that  It  was  the  foundation  of 
the  complainant's  action,  and  was  inad- 
missible, because  not  filed  with  the  bill 
of  complaint.  Certain  pages  of  a  book 
claimed  by  the  complainant  to  be  the 
ledger  of  Woodside  were  offered  and  ad- 
mitted by  the  master,  over  the  objectlou 
of  the  defendant  Field.  Evidence  was 
offered  on  both  sides  as  to  the  mental  con- 
dition of  Manderfield  at  the  time  of  the 
alleged  assignment.  The  master  also  ad- 
mitted, over  the  objection  of  defendant 
Field,  three  letters  written  by  Field  to 
Gildersleeve  shortly  after  his  appointment 
as  administrator.  Certain  drafts,  uotes, 
and  mortgages  were  also  admitted,  over 
the  objection  of  the  defendant,  but  in  his 
brief  Mr.  Gildersleeve  says  that  the  com- 
plainant claims  nothing  on  account  of 
those  instruments.  The  master  reported 
that  there  was  no  proper  evidence  in  the 
case  tending  to  establish  a  privity  be- 
tween the  complainant  and  the  defend- 
ants, or  either  of  tbem,  and  that  the  proof 
failed  to  substantiate  the  allegations  of 
the  hill.  He  declined  to  find  on  the  issue 
of  Manderfield's  sanity,  stating  that  be 
deemed  such  finding  unnecessary,  and  re- 
ported as  a  conclusion  of  law  that  the 
complainant  was  not  entitled  to  any  re- 
lief. Objections  were  filed  by  the  com- 
plainant, which,  by  consent,  were  to 
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stand  as  exceptions  to  the  master's  re- 
port; and  those  exceptions,  apon  argu- 
ment, were  overruled  by  the  coart,  and  a 
decree  was  entered  dismissing  the  com- 
plainant's bill.  From  that  decree  she  ap- 
peals to  this  court. 

C.  H.  Gildersleeve  and  J.  H.  Knaebel,  for 
appellant.   Nelli  B.  Field,  for  appellees. 

LEE,  J.,  (after  stating  the  facts.)  The 
real  questions  which  must  determine  this 
case  arise  in  the  peculiar  and  anomalous 
character  of  the  proceedings.  An  as- 
signee of  a  deceased  partner  files  her  com- 
plaint against  a  surviving  partner,  and  an 
administrator  of  a  deceased  partner,  with- 
out making  the  administrator  of  the  es- 
tate of  her  assignor  a  party  thereto, 
calling  upon  the  surviving  partnerand  ad- 
ministrator of  the  deceased  partner  to  ac- 
count to  her  for  all  moneys  and  property 
of  Bald  firm  now  in  their  bands,  and  all 
the  profits,  sales,  and  expenditures  there- 
of, together  with  all  sums  drawn  by  them, 
or  either  of  them,  from  said  firm,  and  all 
the  transactions,  of  any  sort  or  kind, 
which  may  be  pertinent  to  the  Issues  and 
questions  herein,  and  that  the  said  defend- 
ants may  be  decreed  and  compelled  to  pay 
unto  the  petitioner  ail  sums  so  found  due 
her  upon  such  accounting..  The  assign- 
ment of  W.  H.  Manderfleld  (the  deceased 
partner)  to  tne  complainant  was  offered 
in  evidence  by  the  complainant,  whirl) 
was  objected  to  by  the  defendants  for  the 
reason  that  a  copy  thereof  bad  not  been 
filed  with  the  complaint,  as  required  by 
statute.  The  objection  was  sustained- be- 
low, which  action,  it  is  urged  here,  was 
error,  and  should  reverse  the  case.  Sup- 
pose, for  the  purpose  of  investigating  oth- 
er points  in  the  case,  we  assume  that  the 
said  assignment  bad  been  admitted  In  evi- 
dence, and  we  were  considering  the  case 
from  that  standpoint.  The  assignment  of 
W.  H.  Manderfleld  to  the  complainant 
had  the  effect  to  dissolve  the  partnership 
which  had  existed  between  him  and 
Thomas  B.  Catron  and  William  S.  Wood- 
side,  but  it  did  not  make  his  assignee  a 
copartner  with,  or  tenant  in  common  in 
the  property  with,  the  other  two  partners. 
She  did  not,  by  the  assignment,  become 
the  owner  of  a  third  Interest  in  the  part- 
nership property.  The  effects  or  property 
of  a  partnership  belong  to  the  firm,  and 
not  to  the  individual  partner?,  each  of 
whom  is  entitled  only  to  a  share  of  what 
may  remain  after  payment  of  the  part- 
nership debts,  and  after  settlement  of  the 
accounts  between  the  partners.  Thus  in 
Taylor  v.  Fields,  4  Ves.  896,  it  is  said : 
"A  party  coming  into  the  right  of  a  part- 
ner (in  any  mode;  either  by  purchase  from 
such  partner  or  bis  personal  representa- 
tives, or  under  an  execution  or  commis- 
sion of  bankruptcy)  comes  into  nothing 
more  than  an  interest  in  the  partnership, 
which  cannot  bn  tangible,  cannot  be  made 
available  or  be  delivered,  but  under  an  ac- 
count betweeu  the  partnership  and  the 
partner;  and  it  is  an  item  in  the  account 
that  enough  must  be  left  for  the  partner- 
ship debts."  The  utmost  extent  of  the 
transfer  by  the  assignment  of  W.  H.  Man- 
derfleld to  the  complainant  was  an  inter- 


est in  the  surplus,  if  any,  which  might  re- 
main after  all  debts  of  the  Arm  should  be 
paid,  and  after  his  liabilities  to  his  copart- 
ners, as  such,  had  been  discharged.  The 
•effect  of  the  assignment  was  to  dissolve 
the  partnership,  and  to  clothe  the  com- 
plainant with  a  power  to  compel  an  ac- 
counting and  settlement  of  the  business  of 
the  partnership,  to  ascertain  what,  if 
anything,  her  interest  might  be,  on  Its  full 
adjustment.  Suppose,  for  the  investiga- 
tion of  the  case,  it  is  conceded  that  W.  H. 
Manderfleld  bad  an  assignable  interest  in 
the  partnership  property,  which  passed 
by  the  assignment  to  the  complainant, 
and  which  she  has  a  right,  in  a  court  of 
equity,  to  enforce.  It  becomes  a  leading 
and  controlling  question,  lying  at  the  very 
foundation  of  the  case,  whether  there  are 
any  obligations  of  debt  outstanding 
against  the  firm,  and  whether  W.  H.  Man- 
derfleld has  fully  discharged  bis  obliga- 
tions to  his  copartners;  and  this  could 
not  be  adjudged  without  the  said  W.  H. 
Manderfleld  or  his  administrator  was  a 
party  to  the  suit,  as  it  is  a  universal  rule 
in  equity  that,  upon  a  bill  for  an  account- 
ing, the  party  against  whom  a  balance  -Is 
found  will  be  decreed  to  pay  it.  Suppose 
the  balance  should  be  found  against  W.  H. 
Manderfleld.  It  could  not  be  decreed 
against  bis  estate,  for  the  reason  that  his 
administrator  is  not  a  party.  It  could 
not  be  decreed  against  the  complainant, 
for  the  reason  that,  as  an  assignee,  she  is 
not  liable  for  the  partnership  obligations. 
And  yet,  whether  she  has  an  interest  in 
the  partnership,  or  acquired  anything  un- 
der the  asHlgnment,  can  be  determined  on- 
ly by  a  final  and  conclusive  settlement  of 
the  partnership  accounts  between  all  the 
partners,  or  their  repiesentatives.  Yet 
in  this  case  W.  H.  Manderfleld,  one  of  the 
partners,  or  bis  administrator,  is  not  made 
a  party.  Manifestly,  this  is  an  incurable 
defect.  No  decree  can  be  made  for  an  ac- 
counting until  all  the  partners,  or  their 
representatives,  are  made  parties.  "The 
court  cannot  enter  a  decree  in  a  suit  in  the 
absence  of  a  party  whose  rights  must  nec- 
essarily be  affected  by  such  decree,  and  the 
objection  may  be  taken  at  any  time  upon 
the  hearing,  or  in  the  appellate  court." 
Colron  v.  Millaudon,  19  How.  113. 

It  may,  however,  be  urged  that  the 
court  should  not  have  dismissed  the  bill, 
but  have  allowed  the  proper  parties  to 
have  been  brought  in  by  a  supplemental 
bill.  It  is  doubtless  the  general  rule  that 
a  hill  in  chancery  will  not  be  dismissed  for 
the  want  of  proper  parties,  but  it  is  not 
universal.  It  must  depend,  to  a  great 
extent,  upon  the  circumstances  of  the  case. 
If  the  evidence  had  shown  that  there  had 
been  a  full  accounting  of  the  assets  of  the 
partnership,  and  that  all  the  Arm  debts 
had  been  satisfied,  and  that  W.  H.  Man- 
derAeld's  obligations  to  his  copartners 
bad  been  adjusted,  and  there  was  a  bal- 
ance due  the  complainant,  the  court 
would  have  allowed  the  administrator  of 
the  assignor  to  have  been  made  a  party, 
so  that  a  decree  could  have  been  made  in 
favor  of  the  complainant  for  the  amount 
thus  found  to  be  due  her.  But  there  was 
no  motlou  to  amend,  to  make  the  admin- 
istrator a  party.  She  chose  to  stand  up- 
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oo  the  bill  as  it  bad  been  presented.  The 
bill  appears  to  have  been  filed,  and  the 
evidence  Introduced  In  support  of  It,  upon 
the  theory  that  tbe  complainant,  by  vir- 
tue of  the  assignment  to  her  by  W.  H. 
Manderfield,  bad  a  right  of  action  against 
tbe  copartners  of  ber  assignor  for  sums 
that  he  may  have  advanced  for  the  use 
of  tbe  firm,  or  for  credits  that  might  ap- 
pear upon  the  books  in  bis  favor.  Even 
In  that  view  of  the  case,  tbe  master  finds 
tbat  tbe  evidence  does  nut  support  tbe  al- 
legations of  the  bill.  But  the  theory  is  er- 
roneous; and  if  be  had  found,  from  tbe 
evidence  Introduced,  that  there  was  a  bal- 
ance In  her  favor,  it  would  still  be  far 
short  of  being  sufficient  to  support  a  de- 
cree in  ber  fa  vor,  even  if  tbe  proper  par- 
ties bad  been  Joined  In  the  bill,  as  it  would 
not  show  that  such  a  balance  was  the  re- 
sult of  a  final  settlement  of  tbe  entire 
partnership  business,  nor  does  it  appear 
tbat  sucb  a  balance  could  be  ascertained. 
Under  these  circumstances,  there  was  no 
reason  for  an  amendment  bringing  In 
other  parties.  Therefore,  for  tbe  reason 
given,  tbe  bill,  as  a  bill  for  an  accounting, 
was  fatally  defective,  for  tbe  want  of  an 
Indispensable  party, — the  administrator 
of  W.  H.  Manderfield.  Bank  v.  Railroad, 
11  Wall.  625:  Campbell  v.  Zabriskie.8  N.  J. 
Eq.  738;  Colron  v.  Millaudon,  19  How.  118. 

As  to  the  question  in  regard  to  Exhibit 
C  (the  assignment)  being  excluded  by  the 
master  from  the  evidence,  it  becomes  Im- 
material, as  in  our  consideration  of  the 
case  we  have  assumed  tbe  assignment  to 
be  in  evidence. 

In  regard  to  tbe  exception  tbat  the  mas- 
ter failed  to  make  a  finding  on  the  issue  of 
tbe  sanity  of  tbe  assignor,  W.  H.  Mander- 
field,at  the  timeofmaking  the  assignment 
to  the  complainant,  such  failure  would 
not  he  error  that  she  could  complain  of, 
as  It  la  equivalent  to  finding  that  issue  In 
ber  fa  vor.  Nor  are  we  prepared  to  say 
tbat  the  findings  of  tbe  master  and  the 
conclusions  of  tbe  chancellor  upon  the 
merits  of  the  case  as  presented  by  the  evi- 
dence should  not  be  sustained,  if  all  other 
questions  were  out  of  the  way.  The  evi- 
dence furnishes  no  basis  by  which  a  cor- 
rect balance  could  be  strnck  between  the 
dead  and  surviving  partners,  or  by  which 
an  equitable  adjustment  of  tbe  partner- 
ship business  could  be  made.  The  claim  of 
tbe  complainant  is  attempted  to  be  made 
out  by  vague  and  uncertain  Imputations 
offrand  on  the  part  of  tbe  other  part- 
ners; and  in  such  cases  it  bas  been  said 
tbat  "  where  actual  fraud  Is  not  made  out, 
but  tbe  imputation  rests  upon  conjecture; 
where  the  seal  of  death  bas  closed  tbe  lips 
of  those  whose  character  is  involved,  and 
lapse  of  time  has  impaired  the  recollection 
of  transactions,  and  obscured  their  de- 
tails,— the  welfare  of  society  demands  the 
rigid  enforcement  of  the  rules  of  diligence. 
Tbe  hourglass  must  supply  the  ravages  of 
tbe  scythe,  and  those  who  have  slept  upon 
their  rights  must  be  remitted  to  the  re- 
pose from  which  they  should  not  have  been 
aroused."  Hammond  v.  Hopkins,  143  (J. 
8.  274,  12  Sup.  Ct.  Rep.  418. 

We  think  the  court  below  was  right  in 
dismissing  the  bill,  but  that  it  should  have 
been  without  prejudice;  and  therefore  tbe 


Judgment  of  the  court  below  Is  affirmed, 
tut  without  prejudice  to  tbe  complainant. 

FREEMAN  and  McFIE,  J  J.,  concur. 

(7  N.  H.  96) 
LYNCH  et  sL  v.  GRAYSON  et  aL 
(Supreme  Court  of  New  Mexico.  Jan.  S,  1893.) 
Findings  bt  Court — Rkvibw  ox  Appeal. 
Act  Jan.  5,  1889,  8  4,  providing  that  in 
cases  where  a  jury  has  been  waived,  and  the 
cause  tried  by  the  court,  the  supreme  court 
"shall  review  said  cause  in  the  same  manner, 
and  to  the  aame  extent,  as  if  it  had  been  tried 
by  a  jury,"  does  not  intend  that  the  supreme 
court  shall  decide  on  the  weight  of  the  evidence 
given,  but  on  the  sufficiency  of  the  facts  found 
to  support  the  conclusions  of  law.  - 

On  rehearing.  Judgment  affirmed.  For 
prior  report,  see  25  Pac.  Rep.  992. 

Catron,  Thornton  &  Clancy  and  Elliott, 
Pickett  &  Elliott,  for  appellants.  Ryner- 
son  &  Wade  and  S.  B.  Newcomb,  for  ap- 
pellees. 

FREEMAN,  J.  This  is  an  action  of  tres- 
pass on  tbe  case,  brought  by  the-  appel- 
lees against  the  appellants  In  tbe  district 
court  of  the  county  of  Dona  Ana,  where- 
in, by  consent  of  parties,  a  Jury  was 
waived,  and  the  cause  heard  and  deter- 
mined by  tbe  court.  A  general  verdict 
and  Judgment  were  rendered  in  favor  of 
the  appellees,  from  which  Judgment  an 
appenl  was  had  to  this  court,  which  was 
heard  and  determined  at  the  January 
term,  1891,  resulting  in  the  affirmance  of 
the  Judgment  below.  The  case  is  reported 
at  page  992,  25  Pac.  Rep.,  wherein  the 
facts  are  very  fully  set  out  In  the  opinion 
of  this  court,  as  rendered  by  Justice  Lee. 
In  that  opinion  this  court  also  endeav- 
ored to  dispose' of  all  exceptions  taken  to 
the  rulings  of  the  court  below  in  the  ad- 
mission and  rejection  of  testimony.  An 
application  for  rehearing  was  filed  and 
allowed,  and  the  cause  bas  been  reargued 
at  the  present  term  of  court. 

It  is  now  insisted,  with  much  zeal  and 
ability,  by  the  attorneys  for  the  appel- 
lants— First,  tbat,  under  the  legislation  of 
this  territory,  it  is  the  duty  of  this  court 
to  examine  ail  the  evidence  In  tbe  cose, 
precisely  as  If  we  were  sitting  as  a  jury 
in  the  court  below;  and,  second,  that 
having  gone  Into  tbe  evidence,  and  ex- 
amined all  tbe  facts,  as  well  as  all  the 
questions  of  law,  we  will  find  that  the 
judgment  of  the  court  below  is  not  sup. 
ported  by  the  evidence  which  was  prop- 
erly received,  and  that  we  will  become 
satisfied  that  the  weight  of  evidence  Is 
with  theappellants,  and  tbat,  therefore,  it 
will  become  our  duty  to  reverse  the  Judg- 
ment of  tbe  court  below,  in  order  that 
there  may  be  no  mistake  as  to  the  char- 
acter of  the  Issues  which  it  is  insisted  we 
are  called  upon  to  determine,  we  will  give 
the  statement  in  the  precise  language  of 
the  counsel  for  the  appellants:  "This 
statute  [section  4,  Act  Jan.  5,  1889]  re- 
quires tbe  supreme  court  to  examine  tbe 
record, and  todetennlne  the  facts  thereon. 
It  makes  no  exception  in  favor  of  rulings 
of  the  court,  but  puts  the  whole  record  be- 
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fore  tbe  supreme  court.  We  insist  tbatlt 
requires  the  supreme  court  to  retry  this 
case  the  same  as  the  court  below  tried  it, 
or  the  same  as  a  Jury  would  have  tried  it, 
without  reference  to  any  finding  of  facts 
made  by  the  court  below,  and  that  it  is 
the  duty  of  this  court  to  weigh  the  evi- 
dence, and  decide  according  to  preponder- 
ance of  evidence,  and  in  that  way  ascer- 
tain the  facts,  after  having  passed  upon 
all  objections  and  exceptions  taken,  includ- 
ed in  the  bill  of  exceptions  in  the  record, 
and  expunge  such  evidence  as  was  prop- 
erly objected  to.  It  Is  the  duty  of  this 
court  to  ascertain  from  the  evidence  prop- 
erly before  It  the  various  facts  essential 
to  make  out  a  case, — whether  the  cattle 
of  defendants  came  from  Texas;  whether 
there  is  any  infected  district  in  the  state 
of  Texas;  whether  or  not  said  cattle  came 
from  such  infected  district;  whether  they 
were  infected  with  any  disease  germ; 
whether  tbey  communicated  the  germ 
from  which  plaintiffs'  cattle  contracted 
the  disease;  whether  they  carried  the  dis- 
ease, and  in  any  manner  communicated 
It;  whether  the  disease  from  which  plain- 
tiffs' cattle  died  Is  the  same  disease  de- 
scribed in  the  declaration;  whether  defend- 
ants had  any  knowledge  that  tbeir  cattle 
came  from  any  infected  district,  or  any 
knowledge  whether  cattle  were  diseased, 
or  carried  the  germs  of  disease,  or  were 
liable  to  communicate  any  disease  to 
plaintiffs'  cattle,  and  whether  that  dis- 
ease wan  the  disease  mentioned  or  de- 
scribed In  the  declaration;  whetherornot 
plaintiffs  had  as  much  knowledge  of  the  dis- 
ease as  defendants;  whether  plaintiffs 
communicated  their  knowledge  to  defend- 
ants, or  sufficient  knowledge  to  put  the 
defendants  upon  sucb  inquiry  as  would 
have  ascertained  that  their  cattle  came 
from  an  infected  district,  or  were  infected, 
or  carried  the  germs  of  infection  of  the  dis- 
ease mentioned  and  described;  whether 
or  not  plaintiffs  did  bnve  the  same 
amount  of  knowledge  which  would  have 
put  tbera  upon  the  same  Inquiries;  wheth- 
er or  not  they  made  any  effort  to  guard 
against  It;  whetherornot  they  were  not 
negligent,  in  caring  for  their  own  cattle, 
In  permitting  them  to  run  upon  defendants' 
range,  and  whether  or  not  it  was  not  as 
probable  that  plaintiffs'  cattle,  If  they  con- 
tracted the  disease  from  defendants' cattle, 
contracted  it  on  defendants'  range,  from 
plaintiffs'  negligently  permitting  theircat- 
tle  to  range  witb  defendants'  cattle,  and 
neglected,  failed,  and  refused  to  make 
any  effort  to  keep  them  apart,  after  de- 
fendants' cattle  had  been  driven  to  tbeir 
own  range;  whether  or  not  plaintiffs'  cat- 
tle died  from  a  contagion  known,  or  com- 
monly known,  as  'Texas  Cattle  Fever;' 
and  whether  they  did  not  die  from  a  non- 
contagious dlHeuse,  called  'Texas  Fever.' 
We  insist  that  If  it  should  be  found  by  this 
court  that  there  Is  no  evidence  showing 
that  defendants' cattle  came  from  an  in- 
fected district,  or  that  defendants  knew 
that  they  came  from  such  Infpcted  district, 
plaintiffs'  case  fails.  We  further  insist 
that  if  It  appears  from  the  evidence,  either 
entirely,  or  by  preponderance  of  the  evi- 
dence, that  defendants  were  Ignorant 
that  tbeir  cattle  came  from  an  infected 


district,  and  were  also  ignorant  that  their 
cattle  carried  any  disease,  or  germs  of  dis- 
ease, and  that  tbey  were  also  ignorapt 
that  they  were  liable  to  communicate  or 
spread  any  such  disease,  at. the  time  tbey 
brought  tbem  into  the  territory  of  New 
Mexico,  sucb  fact,  found  In  their  favor, 
must  defeat  plaintiffs'  case.  We  further 
insist  that  If  plaintiffs  bad  knowledge,  or 
good  reason  to  believe,  that  defendants' 
cattle  came  from  an  infected  district,  or 
were  diseased,  or  carried  the  germ  of  a 
disease,  and  were  liable  to  communicate 
the  disease,  that  It  was  tbeir  duty  to  take 
every  precaution  against  sucb  disease, 
and  tbat  if,  without  making  any  effort  to 
prevent  it,  tbey  allowed  tbeir  cattle  to 
mix  with,  range  and  graze  witb,  and  on 
the  same  pastures  with,  defendants'  cat- 
tle, tbey  were  guilty  of  contributory  neg- 
ligence, and  cannnot  recover,  although  de- 
fendants may  have  had  the  same  knowl- 
edge as  plaintiffs.  We  Insist  that  plain- 
tiffs having  alleged  that  defendants'  cat- 
tle communicated  to  tbeir  cattle  a 'con- 
tagious disease,'  called  'Texas  Cattle 
Fever,'  tbat  If  the  evidence  shows  tbat 
plaintiffs'  cattle  died  from  a  disease  called 
'Texas  Fever,'  and  tbat  such  disease 
was  not  contagious,  or  that  if  they  died 
from  alkali  or  murrain,  or  any  other  dis- 
ease except  the  disease  known  as  'Texas 
Cattle  Fever,'  and  which  was  contagious, 
the  plaintiffs  cannot  recover.  We  further- 
more insist  that,  if  plaintiffs  have  alleged 
that  the  disease  witb  which  tbeir  cattle 
died  was  communicated  to  said  cattle  on 
the  lands  and  premises  of  plaintiffs,  that 
there  is  no  proof  showing  that  a  single 
head  of  cattle  of  plaintiffs,  which  died, 
contracted  the  disease  on  the  lands  of 
plaintiffs,  but  tbat  the  proof  shows  at 
least  as  strongly  that,  if  they  did  contract 
the  disease  from  defendants'  cattle,  they 
contracted  it  on  defendants'  range  and 
premises,  or  some  other  place  besides  the 
lands  and  premises  of  plaintiffs,  and  that 
when  tbey  contracted  It,  if  they  did  con- 
tract It  from  defendants' cattle,  plaintiffs 
were  guilty  of  negligence, — at  least,  of 
sufficient  negligence  to  make  them  con- 
tributory to  the  loss.  We  claim  tbat  un- 
der section  2190  the  court  must  look  into 
all  of  these  facts,  and  make  these  findings 
from  a  preponderance  of  the  evidence. " 

The  position  that  this  extraordinary 
Jurisdiction  Is  conferred  by  section  2190, 
Comp.  Laws,  is  not  seriously  contended 
for  by  appellants,  who  do  insist,  however, 
that  it  was  conferred  by  the  fourth  sec- 
tion of  the  act  of  our  legislature  approved 
January  5, 1889.  which  is  as  follows:  "In 
all  cases  now  pending  in  the  supreme 
court,  or  which  may  hereafter  be  pending 
in  the  supreme  court,  and  which  may 
ha  ve  been  tried  by  tbe  equity  side  of  the 
court,  or  which  may  have  been  tried  by  a 
Jury  on  the  common-law  side  of  the  court, 
or  In  which  a  Jury  may  have  been  waived, 
and  tbe  cause  tried  by  the  court  or  Judge 
thereof,  It  shall  he  the  duty  of  thesupreme 
court  to  look  Into  all  the  rulings  and  de- 
cisions of  the  court  which  may  be  appar- 
ent upon  the  records,  or  which  may  be 
incorporated  in  a  bill  of  exceptions,  and 
pass  upon  all  of  tbem,  and  upon  tbe  er- 
rors, if  any  shall  be  found  therein,  in  the 
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rulings  and  decisions  of  the  court  below, 
grant  a  new  trial,  or  render  Bach  other 
judgment  as  may  be  right  and  just  and  in 
accordance  with  law;  and  said  supreme 
court  shall  not  decline  to  pass  upon  any 
question  of  law  or  fact  which  may  appear 
in  any  record,  either  upon  the  face  of  the 
record  or  In  the  bill  of  exceptions,  because 
the  cause  was  tried  by  the  court  or  by 
the  judge  thereof  without  a  jury,  but 
shall  review  said  cause  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  it  had 
been  tried  by  a  jury."  Bearing  constant- 
ly in  mind  the  closing  paragraph  of  this 
enactment,  that  the  court  "shall  review 
said  cause  in  the  same  manner,  and  to  the 
same  exteut,  as  if  it  had  been  tried  by  a 
jury,"  it  becomes  now  our  duty  to  ascer- 
tain what,  if  any,  innovation  upon  the 
practice  as  known  to  the  common  law  has 
been  created  by  this  enactment.  In  order 
to  do  this,  we  shall  have  to  have  recourse 
to  the  construction  given  by  the  supreme 
court  of  the  United  States  to  similar  acts 
of  congress.  The  seventh  amendment  to 
the  constitution  provides  that  "no  fact 
tried  by  a  jury  shall  be  otherwise  re-ex- 
amined In  any  court  of  the  United  States 
than  according  to  the  rules  of  the  com- 
mon law."  The  seventeenth  section  of 
our  enabling  act  provides  that  "the  con- 
stitution, and  all  laws  of  the  United 
States  which  are  not  locally  inappli- 
cable, shall  have  the  same  force  and  effect 
within  the  said  territory  of  New  Mexico 
as  elsewhere  within  the  United  States." 
The  proviso  to  the  first  section  of 
the  act  of  congress  approved  April  7, 
1874.  declares  that  "no  party  *  *  * 
shall  be  deprived  of  the  right  of  trial  by 
jury  in  cases  cognisable  at  common  law." 
It  is  admitted  that  at  the  common  law 
there  are  but  two  modes  by  which  the 
finding  of  a  jury  upon  a  question  of  fact 
may  be  reviewed,  to  wit,  by  the  granting 
of  a  new  trial  by  the  trial  court,  or  the 
award  of  a  venire  facias  de  novo  by  the 
appellate  court  for  some  error  of  law. 
Nor  is  it  seriously  controverted  that  un- 
der a  statute  providing  that  parties  may, 
by  consent,  waive  a  jury,  and  submit  the 
matters  in  dispute,  both  as  to  the  facts  as 
well  as  the  law,  to  the  determination  of 
the  court,  the  finding  of  fact  by  the  court 
has  the  same  force  and  effect  as  the  ver- 
dict of  a  jury,  unless  the  statute  regulat- 
ing such  submission  provides  for  a  differ- 
ent result.  On  the  former  hearing  we  con- 
sidered the  facts  established  as  sufficient  to 
form  the  basis  for  the  conclusion  reached 
by  the  judge.  Beforo  proceeding  to  deter- 
mine whether,  under  onr  statute,  the  gen- 
eral finding  offset  by  a  judge  sitting,  as  in 
this  case,  without  the  Intervention  of  a 
jury,  is,  as  to  the  weight  of  evidence,  sub- 
ject to  review  In  this  court.  It  will  become 
necessary,  as  already  observed,  to  direct 
our  attention  to  the  construction  given 
by  the  supreme  court  of  the  United  States 
to  statutes  similar,  in  many  vital  re- 
spects, to  our  own. 

The  second  section  of  the  act  of  April  20, 
1871,  carried  into  the  Revised  Statutes  at 
section  700,  which. was  an  amendment  to 
section  4  of  the  act  of  March  3, 1865,  (Rev. 
St.  §  649,)  which  was  Itself  an  amendment 
to  the  twelfth  section  of  the  judiciary  act 


of  1789,  taken  in  connection  with  the  sever- 
al acts  of  which  it  is  amendatory,  consti- 
tutes a  con.plete  Code  for  the  determina- 
tion, without  the  intervention  of  a  Jnry, 
of  matters  of  fact  arising  in  a  common- 
law  proceeding.  That  section  is  as  fol- 
lows: "  When  an  Issue  of  fact  In  any  civil 
cause  in  a  circuit  court  is  tried  and  deter- 
mined by  the  court  without  the  interven- 
tion of  a  Jury,  according  to  section  649, 
the  rulings  of  the  court  in  the  progress  of 
the  trial  of  the  cause,  if  excepted  to  at  the 
time,  and  duly  presented  by  a  bill  of  ex- 
ceptions, may  be  reviewed  by  the  supreme 
court  upon  a  writ  of  error  or  upon  appeal ; 
and  when  the  finding  is  special  the  review 
may  extend  to  the  determination  of  the 
sufficiency  of  the  facts  found  to  support 
the  judgment."  The  concluding  para- 
graph of  section  649  is  as  follows:  "The 
finding  of  the  court  upon  the  facts,  which 
may  be  either  general  or  special,  shall 
have  the  same  effect  as  the  verdict  of  a 
jury."  The  concluding  paragraph  of  our 
own  act,  as  we  have  already  seen,  Is  that 
the  finding  of  fact  by  the  court  below  may 
be  reviewed  to  the  same  extent  as  a  find- 
ing of  fact  by  a  jury.  So  that  it  will  ap- 
pear, as  already  observed,  that  the  na- 
tional and  territorial  legislation  are  so 
nearly  alike  as  to  render  the  decisions  of 
the  supreme  court  of  the  United  States  In- 
structive, if  not  binding  upon  us.  In  this 
territory  a  seeming  attempt  has  been 
made  to  confer  on  this  court  the  jurisdic- 
tion to  revise  the  finding  of  a  jury  upon  a 
question  of  fact.  Section  2190  of  the  Com- 
piled Laws  provides  that  "the  supreme 
court,  In  appeals  or  writs  of  error,  shall 
examine  the  record,  and  on  the  facts 
therein  contained,  alone,  shall  award  a 
new  trial,  reverse  or  affirm  the  judgment 
of  the  district  court,  or  give  such  other 
judgment  as  to  them  shall  seem  agreeable 
to  law."  And  yet  the  supreme  court  of 
this  territory  in  the  case  of  Badeau  v. 
Baca,  2  N.  M.  196,  adopted  as  the  law  of 
this  territory  the  following  language, 
taken  from  Hilliardon  New  Trials:  "That 
a  verdict  will  not  be  set  aside  unless  clear- 
ly, palpably,  decidedly,  and  strongly 
against  the  evidence,  or  so  much  against 
the  weight  of  the  evidence  as,  on  the  first 
blush  of  it,  to  shock  the  sense,  or  unless 
there  has  been  a  flagrant  abuse  of  discre- 
tion, "etc.  Page  449.  So,  also,  in  constru- 
ing the  twenty-second  section  of  the  act  of 
1789,  commonly  known  as  the  "  Judiciary 
Act,"  which  provided  "that  there  shall  be 
no  reversal  in  the  supreme  court  or  in  the 
circuit  court,  upon  a  writ  of  error,  for 
any  error  of  fact,  "the  supreme  court  of 
the  United  States  held  that  no  exception 
could  be  taken  where  there  was  no 
Jury,  or  where  the  question  of  law  was 
decided  in  the  final  judgment  of  the  court. 
U.  S.  v.  King,  7  How.  832;  Craig  v.  State, 
4  Pet.  410.  The  purpose,  therefore,  of  sec- 
tion 4,  Act  March  3, 1865,  was  to  confer 
upon  the  supreme  court  jurisdiction  to 
pass  upon  such  rulings  of  the  court  below 
as  were  excepted  to  at  the  time,  and  also  to 
review  the  judgment  of  the  court  upon  the 
question  as  to  whether  facts  specifically 
found  by  the  court  were  sufficient  to  sup- 
port its  judgment.  The  evident  purpose 
of  the  legislation  to  which  we  have  re- 
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ferred  was  to  get  rid  of  that  infallibility 
which  from  time,  immemorial  had  at- 
tached, in  all  common-law  Jurisdictions, 
to  the  verdict  of  a  Jury  upon  questions  of 
fact.  It  had  been  demonstrated  by  experi- 
ence that  12  men  taken  from  the  body  of 
the  vicinage,  though  "good  and  lawful" 
they  may  be,  are  In  no  wise  safer  arbi- 
ters of  complicated  facts,  enveloped,  it 
may  be,  in  the  mysteries  of  arts  and  sci- 
ences, than  a  lawyer  trained  in  the  art  of 
weighing  testimony,  and  experienced  in 
the  manner  of  the  application  of  the  rules 
of  evidence.  Hence  it  is  that  in  many,  if 
not  in  all,  the  states,  the  jurisdiction  of 
the  courts  of  equity  has  been  from  time  to 
time  enlarged,  and  made  to  comprehend, 
at  least  concurrently,  many  of  the  oldest 
and  best-established  matters  of  common- 
law  Jurisdiction.  The  act  of  congress  al- 
ready referred  to,  as  embodied  In  section 
649,  Rev.  St.,  accom  plished  only  in  part  the 
reformation  Intended  to  he  ingrafted  up- 
on the  common-law  practice;  for  having 
provided  that  the  findings  of  the  court, 
whether  general  or  special,  should  have 
the  force  and  effect  of  the  verdict  of  n  Jury, 
it  provided  no  means  whereby  such  a 
judgment  might  be  reviewed.  Hence  it 
was  held  that  the  judgment  of  the  court 
trying  a  cause,  by  stipulation  waiving  a 
jury,  was  in  the  nature  of  an  award  by  a 
referee,  and  could  not  be  reviewed.  In  or- 
der to  meet  this  objection,  and  provide  a 
means  by  which  the  findings  of  the  trial 
judge  might  be  reviewed,  congress  passed 
the  act  already  referred  to,  as  found  at 
section  700,  Rev.  St.  It  is  to  be  observed, 
however,  that  in  none  of  the  legislation 
to  which  reference  has  been  made  is  there 
the  slightest  indication  of  any  purpose 
upon  the  part  of  congress  to  change  or 
modify  the  common-law  rule  that  the 
ascertainment  of  the  facts  in  the  trial  of  a 
common-law  cause  is  a  matter  of  nisi  prl- 
us  jurisdiction.  It  is  not  a  change  of 
forum,  but  the  substitution  of  the  opinion 
of  the  judge  for  that  of  the  jury,  and  is  to 
that  extent  ouly  a  partial  abrogation  of 
no  much  of  the  ancient  maxim  as  declares, 
"ad  questiones  facto  nou  respondent 
judices."  But  right  here  we  encounter 
what  we  believe  to  be  the  fatal  error  in 
the  position  assumed  by  the  counsel  forthe 
appellants.  It  is  not  the  purpose  of  con- 
gress, nor  our  legislature,  to  Invest  the  ap- 
pellate court  with  jurisdiction  to  pass  up- 
on the  weight  of  the  testimony  intro- 
duced in  the  court  below,  but  upon  the 
sufficiency  of  the  facts  found  by  the  court 
to  sustain  the  conclusions  of  law.  In 
cases  of  this  character  the  judgment  of 
the  court  below  as  to  the  credibility  of 
witnesses  and  the  weight  of  testimony 
has  the  same  effect  as  is  given  to  the  ver- 
dict of  a  jury.  The  only  revisory  jurisdic- 
tion conferred  upon  the  appellate  court 
was  to  determine  whether  the  facts  found 
by  the  trial  judge  were  sufficient  to  war- 
rant the  conclusions  of  law.  So  that  by 
this  amendatory  legislation  the  forum  for 
the  determination  of  the  weight  of  evi- 
dence was  not  changed.  In  the  case  of 
Guild  v.  Frontin,  18  How.  135,  it  wasBaid: 
"Parties  may,  by  consent,  waive  the  trial 
of  issues  of  fact  by  a  jury,  and  submit  the 
trial  of  both  fact  and  law  to  the  court. 


It  will  not  be  a  mistrial.  But,  If  they 
wish  the  judgment  of  the  court  to  be  re- 
viewed on  a  writ  of  error,  a  special  ver- 
dict or  agreed  statement  of  facts  mnst  be 
put  on  the  record."  And  in  Suydam  v. 
Williamson,  20  How.  427,  it  is  said:  "It  is 
of  the  very  essence  of  a  special  verdict 
that  the  Jury  should  find  the  facts  on 
which  the  court  is  to  pronounce  the  judg- 
ment according  to  law,  and  the  court,  in 
giving  Judgment,  Is  confined  to  the  facts  so 
found;  and  every  special  verdict,  to  ena- 
ble the  appellate  court  to  act  upon  it, 
must  find  the  facts,  and  not  merely  state 
the  evidence  of  facts.  So  that  where  it 
states  the  evidence,  merely,  without  stat- 
ing the  conclusions  of  the  jury,  a  court  of 
error  cannot  act  upon  matters  so  found." 
In  the  case  of  Kelsey  v.  Forsyth,  21  How. 
85,  Chief  Justice  Taney,  delivering  the 
opinion  of  the  court,  said:  "It  will  beseen 
from  this  statement  that  a  common-law 
action  of  ejectment  was  submitted  to  the 
court  upon  the  evidence  without  the  inter- 
vention of  a  jury,  leaving  it  to  the  court 
to  decide  the  facts,  as  well  as  the  law,  up- 
on the  evidence  and  admissions  before  it. 
The  case,  therefore,  is  the  same  in  princi- 
ple with  that  of  Guild  v.  Frontiu,18  How. 
135;  and  the  doctrine  in  that  case  was  re- 
affirmed in  the  case  of  Suydam  v.  William- 
son, 20  How.  428,  and  the  grounds  upon 
which  it  rests  fully  set  forth."  In  the  case 
of  Campbell  v.  Boyreau,  21  How.  223,  tbe 
chief  justice  said :  "The  finding  of  issues  of 
fact  by  the  court  upon  the  evidence  is  al- 
together unknown  to  the  common-law 
court,  and  cannot  be  recognised  as  a  judi- 
cial act.  Such  questions  are  exclusively 
within  tbe  province  of  a  jury ;  and  if,  by 
agreement  of  parties,  the  questions  of  fact 
in  dispute  are  submitted  for  decision  to 
the  judge,  upon  tbe  evidence,  he  does  not 
exercise  Judicial  power  in  deciding,  but 
acts,  rather,  in  the  character  of  an  arbi- 
trator; and  this  court,  therefore,  cannot 
regard  the  facts  so  found  as  judicially  de- 
termined in  the  court  below,  nor  examine 
the  questions  of  law  as  if  those  facts  had 
been  conclusively  determined  by  a  Jury, 
or  settled  by  admission  of  the  parties." 
This  easels  not  cited  as  authority  appli- 
cable to  the  case  at  bar,  because,  as  we 
have  alreadyseen.it  was  the  purpose  of 
the  act  of  March  3, 1805,  to  confer  this  ju- 
risdiction. In  the  case  of  Prentice  v. 
Zaue's  Adm'r,  8  How.  485,  in  a  lengthy  re- 
view of  the  decisions  affecting  this  ques- 
tion, after  going  on  to  show  that  it  was 
impossible  for  that  court  to  determine 
whether  inferences  or  conclusions  of  fact 
were  correctly  drawn,  the  court  say  that 
such  a  determination  is  tbe  proper  province 
of  the  jury,  or  of  the  judge  himself,  if  tbe 
trial  by  jury  is  waived.  In  tbe  case  of 
Graham  v.  Bayne,  18  How.  63,  it  was 
said:  "The  counsel  in  this  case  have 
agreed  that  'if  it  should  be  necessary,  to  a 
•hearing  of  this  cause  in  the  supreme  court, 
to  treat  the  evidence  in  the  nature  of  a 
special  verdict,'  this  agreement  may  be  as 
good,  as  between  themselves,  and  point 
out  the  source  from  which  the  facts  for 
a  case  stated  or  special  verdict  may  be 
drawn;  but  it  cannot  compel  this  court 
to  search  through  the  evidence  to  find  out 
tbe  facts.   The  record  exhibits  tbe  teati- 
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mooy  and  evidence  laid  before  the  ]ndge. 
It  is  evidence  of  .facts,  but  not  facta  them- 
selves, as  agreed  or  found.  •  •  *  No 
mere  agreement  of  counsel  can  substitute 
evidence  of  facts  in  pi  are  of  facts,  or  require 
the  opinion  of  this  court  on  an  imperfect 
statement  of  them.  A  writ  of  error  can- 
not by  tbese  methods  be  converted  into  a 
.chancery  appeal,  nor  a  court  of  error  into 
appellate  arbitrators."  In  the  case  of 
Burr  v.  Railway  Co.,  1  Wall.  99,  Justice 
Miller,  after  referring  to  the  fact  that, 
according  to  Sir  William  Blackstone, error 
did  not  lie  to  a  statement  of  facts,  under 
the  English  practice,  an  agreed  state- 
ment of  racte  not  being  in  the  nature  of  a 
special  verdict,  proceeds  as  follows: 
"Under  the  practice  of  our  courts,  such 
agreements  are  signed  by  counsel,  and 
spread  upon  the  record  at  large,  as  a  part 
thereof;  and  thus  they  become,  technical- 
ly, a  part  of  the  record,  in  to  which  the  ap- 
pellate court  look,  with  the  other  parts 
of  it,  to  ascertaio  if  there  be  error.  *  *  * 
The  statement  of  facts  on  which  this  court 
will  inquire  if  there  is,  or  is  not,  error  in 
the  application  of  the  law  to  tbem,  is  a 
statement  of  the  ultimate  facts  or  propo- 
sitions which  the  evidence  is  iutended  to 
establish,  and  not  the  evidence  on  which 
those  ultimate  facts  are  supposed  to  rest. 
The  statement  must  be  sufficient,  in  itself, 
without  inferences  or  comparisons,  or  bal- 
ancing of  testimony  or  weighing  evidence, 
to  juHtify  the  application  of  the  legal  prin 
clples  which  must  determine  the  case,  it 
must  leave  none  of  the  functions  of  a  Jury 
to  be  discharged  by  this  court,  but  must 
have  all  the  sufficiency,  fullness,  and  per- 
spicuity of  a  special  verdict.  If  it  requires 
of  the  court  to  weigh  conflicting  testi- 
mony, or  to  balance  admitted  facts,  and 
to  deduce  from  these  the  propositions  of 
fact  on  which  alone  a  legal  conclusion 
ean  rest,  then  it  is  not  such  a  statement  as 
this  court  can  act  upon.  The  paper  be- 
fore us  is  the  evidence  of  facts,  and  not  the 
facts  themselves,  as  agreed  or  found." 
Granam  v.  Bayne,  18  How.  62.  It  is  to 
be  noted  that  the  concluding  part  of 
section  649  of  the  Revised  Statutes,  and 
the  concluding  part  of  our  own  stat- 
ute, each  places  a  limitation  upon  the 
exercise  of  the  authority  intended  to  be 
conferred.  In  the  federal  statute  it  says 
that  such  finding  shall  have  the  same 
effect  as  the  verdict  of  a  jury,  while  in  the 
territorial  statute  it  is  declared,  substan- 
tially, that  such  finding  shall  be  reviewed 
in  the  same  manner,  and  to  the  same  ex- 
tent, as  if  th*»  cause  had  been  tried  by  Jury. 
It  is  further  to  be  observed  that  under 
the  federal  statute,  if  such  finding  were 
general,  it  could  not  be  disturbed  at  all ; 
and  in  cases  where  the  finding  is  special 
the  review  may  extend,  not  to  the  weight 
of  the  testimony,  but  to  the  sufficiency  of 
the  facts  found  to  support  the  Judgment. 

It  may  not  be  amiss.  Just  at  this  point, 
to  institute  an  analytical  comparison  of 
the  two  statutes.  The  federal  statute  pro- 
vides that  issues  of  fact  made  by  consent 
of  parties  be  tried  without  the  Interven- 
tion of  a  Jury.  Our  statute  provides  sub. 
stantially  the  same  thing.  The  federal 
statute  provides  that  the  rulings  of  the 
court  in  the  progress  of  the  trial  of  a 


cause,  if  excepted  to  at  the  time,  may  be 
reviewed  by  the  supreme  court.  Our  stat- 
ute provides  for  a  general  review  of  ail  the 
"rulings  and  decisions  of  the  court  which 
may  be  apparent  upon  the  record,  or 
which  may  be  incorporated  in  a  bill  of  ex- 
ceptions," and  provides  that  the  supreme 
conrt  "shall  not  decline  to  puss  upon  any 
question  of  law  or  tact  which  may  appear 
in  any  record,  either  upon  the  face  of  the 
record,  or  in  the  bill  of  exceptions,  because 
the  cause  was  tried  by  the  court,  or  by  the 
Judge  thereof,  without  a  Jury. "  It  is  diffi- 
cult to  discover  any  substantial  difference 
in  these  two  enactments,  unless  it  is  to  be 
found  in  the  requirement  of  our  statute, 
that  the  court  pass  upon  the  entire  rec- 
ord, while  in  the  federal  statute  it  was 
necessary,  in  order  to  invoke  the  revisory 
power  of  the  supreme  court,  that  excep- 
tion be  taken  at  the  time,  and  duly  pre- 
sented by  a  bill  of  exceptions.  Thl3  differ- 
ence, however,  is  one  of  mode  rather  than 
of  Jurisdiction,  and  it  is  the  question  of 
jurisdiction  that  we  are  now  discussing. 
The  two  statutes,  national  and  territo- 
rial, having  provided  a  means  by  which 
questions  of  fact  may  be  determined  by 
the  court  below  without  the  intervention 
of  a  jury,  it  is  interesting  to  note  the  effect 
which  is  to  be  given  to  such  findings. 
Was  it  intended  by  our  statute  that  this 
court  should  sit  as  a  Jury  to  determine 
the  weight  of  evidence  submitted  in  the 
court  below  V  We  think  the  concluding 
part  of  the  statute  itself  furnishes  a  com- 
plete negative  to  this  proposition.  "The 
court  Bhall  review  said  cause  in  the  same 
manner,  and  to  the  same  extent,  as  if  it 
had  been  tried  by  a  Jury."  Under  the  fed- 
eral statute,  even  where  the  finding  is 
special,  the  supreme  court  cannot  pass 
upou  the  weight  of  the  testimony  given 
in  the  court  below,  but  only  on  the  suffi- 
ciency of  the  facts  found.  This  doctrine 
has  been  laid  down  in  many  of  the  leading 
cases.  Norris  v.  Jackson,  9  Wall.  125; 
Coddington  v.  Richardson.  10  Wall.  516; 
Miller  v.  Insurance  Co.,  12  Wall.  297;  In- 
surance Co.  v.  Folsom,  18  Wall.  248.  In 
Norris  v.  Jackson,  supra,  it  was  said: 
"The  next  thing  to  be  observed  is  that, 
whether  the  finding  be  general  or  special, 
it  shall  have  the  same  effect  as  the  verdict 
of  a  Jury;  that  is  to  say.it  isconclusive  as 
to  the  facts  so  found.  In  the  case  of  a 
general  verdict,  which  includes,  or  may  in- 
clude, as  it  generally  does,  mixed  questions 
of  law  and  fact.  It  includes  both, except  so 
f«r  as  they  may  be  saved  by  Bonie  excep- 
tion which  the  party  has  taken  tq  the 
ruling  of  the  court  on  the  law."  So,  also, 
it  has  been  held  iu  all  of  these  cases  that  it 
was  the  lower  court,  and  not  the  review- 
ing court,  that  congress  intended  to  vest 
with  the  power  to  determine  the  weight  of 
the  evidence;  that  the  parties,  in  their 
agreement,  did  not  consent  to  submit  the 
questions  of  facts  to  the  supreme  court, 
but  to  the  lower  court.  In  the  caso  of 
Martinton  v.  Fairbanks,  112  U.  S.  674.5 
Snp.  Ct.  Rep.  821,  it  was  said:  "The  pro- 
vision of  the  statute  that  the  finding  of 
the  court  shall  have  the  same  effect  as  the 
verdict  of  a  jury  cuts  off  the  right  to  re- 
view in  this  case."  But  it  is  insisted  by 
the  counsel  for  the  appellants  that  the  ap- 
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plication  ol  this  doctrine  in  the  federal 
courts  is  governed  by  the  authority  of 
the  seventh  amendment  to  the  constitu- 
tion, which  declares  that  no  fact  tried  by 
a  jury  shall  be  otherwise  re-examined  in 
any  court  of  the  Uuited  States  than  ac- 
cording to  the  rules  of  common  law. ,  It 
is  conceded  for  the  purpose  of  thin  argu- 
ment that  the  seventh  amendment  has  no 
special  application  to  the  courts  of  this 
territory,  although  it  was  formerly  held 
by  the  supreme  court  of  the  United  States 
that  a  territoriul  court  had  no  power  to 
determine  questions  of  facts  in  a  common- 
law  action  without  the  intervention  of  a 
jury.  Webster  v.  Reid,  11  How.  480.  It 
has  been  settled,  however,  in  the  more  re- 
cent cases  of  Clinton  v.  Englebrecht,  13 
Wall.  441,  an.1  Horubuckle  v.  Toombs,  18 
Wall.  654,  that  theseventn  amendment, so 
far  as  it  related  to  courts,  was  intended 
as  a  limitation,  only,  upon  the  power  of 
the  courts  of  the  United  States,  and  that 
it  did  not  extend  to  territorial  courts; 
that  as  to  the  latter  they  were,  like  the 
state  courts,  invested  with  general  Juris- 
diction. Conceding,  therefore,  that  our 
courts  are  not  restricted  in  their  jurisdic- 
tion by  the  provisions  of  said  amendment, 
and  that  we  must  look  alone  to  the  sever- 
al acts  of  congress,  and  of  our  territorial 
legislature,  as  defining  the  extent  of  our 
jurisdiction,  it  is  nevertheless  believed  that 
the  construction  given  by  the  supreme 
court  of  the  United  States  to  the  acts  of 
congress  which  we  have  been  considering 
Is  authority  for  the  construction  that  we 
have  placed  upon  our  own  legislation,  be- 
cause it  is  to  be  observed  that  in  all  of  the 
cases  which  have  passed  under  our  review 
the  point. determined  was  the  intent  of  the 
act  of  congress.  If  congress  had  attempt- 
ed to  confer  upon  federal  courts  the  au- 
thority to  determine  facts  arising  out  of 
common-law  actions  without  the  interven- 
tion of  a  jury,  without  the  consent  of  the 
parties,  such  an  act  would,  of  course, 
have  involved  tho  authority  of  congress 
under  the  seventh  amendment.  But  con- 
gress, ac^ng  within  the  scope  of  its  au- 
thority, having  conferred  on  common-law 
courtR  the  jurisdiction  to  determine,  by 
consent  of  the  parties,  Issues  of  fact  with- 
out the  intervention  of  a  jury,  and  having 
declared  that  such  determination  shall 
have  the  same  force  and  effect  as  the  ver- 
dict of  a  Jury,  and  our  own  legislature, 
acting  within  the  scope  of  its  authority, 
having  conferred  on  common-law  courts 
the  power  tc  determine  questions  of  fact, 
by  the  consent  . of  parties,  without  the  in- 
tervention of  a  jury,  and  having  given  to 
such  determination  the  same  force  and 
effect  as  that  given  to  like  findings  in  the 
federal  courts,  the  construction  given  by 
the  supreme  court  of  the  United  States  to 
these  acts  of  congress  becomes  to  us  a 
source  of  the  very  highest  authority  in  the 
construction  of  our  own  statute.  The 
first  section  of  the  act  of  congress  ap- 
proved April  7, 1874,  which  authorizes  the 
several  territories  of  the  United  States  to 
mingle  in  the  same  court  a  common-law 
and  chancery  jurisdiction,  contains  a  pos- 
itive inhibition  against  any  impairment  of 
the  right  of  trial  by  jury  in  common-law 
cases.   This   provision  of  the  national 


statute  is  not,  of  course,  quoted  for  the 
purpose  of  casting  any  doubt  over  the  va- 
lidity of  the  act  of  the  legislature  provid- 
ing for  dispensing  with  a  jury  by  consent 
of  parties.  It  is  referred  to,  however,  for 
the  purpose  of  noting  the  jealousy  with 
which  congress  has  preserved  the  right  of 
trial  by  jury  in  the  territories.  Any  act  of 
the  legislature,  therefore,  that  provides 
for  the  trial  of  common-law  cases  other- 
vise  than  by  jury,  must  receive  a  strict 
construction.  When,  therefore,  we  are 
advised,  as  we  have  been  by  the  conclud- 
ing part  of  the  act  of  the  legislature,  that 
the  findings  of  fact  reached  by  a  court  be- 
low, sitting  instead  of  a  jury,  ought  to  re- 
ceive the  same  consideration  in  this  court 
as  similar  questions  determined  by  a  jury, 
we  have  no  difficulty  in  determining  the 
extent  of  our  authority  in  the  premises. 

It  is  insisted,  however,  with  great  earn- 
estness, on  the  part  of  the  appellants,  that 
the  construction  which  we  have  given  to 
the  law  places  the  rights  of  a  litigant  at 
the  mercy  of  a  judge  who,  through  preju- 
dice, ignorance,  or  corruption,  may  have 
chosen  to  ignore  the  facts.  The  manifest 
reply  is  that  the  law  of  the  land  offered  to 
the  appellants  a  jury  of  "good  and  law- 
ful" men,  which  they  declined,  choosing, 
rather,  to  submit  the  facts  as  well  as  the 
law  of  the  case  to  the  decision  of  a  judge, 
who,  so  far  as  the  record  discloses,  was 
not  governed  by  other  than  sound  judicial 
considerations. 

In  our  former  consideration  of  this  case, 
we  examined  the  entire  record.  We  be- 
came satisfied  that  the  material  questions 
of  fact  were  seriously  controverted ;  that 
there  was  competent  evidence  in  the  rec- 
ord, sufficient.  If  believed  by  the  presiding 
judge  to  be  true,  to  support  the  judgment 
rendered  by  him.  We  declined  then,  as  we 
decline  now,  to  pass  upon  the  question  of 
the  credibility  of  the  witnesses,  or  the 
weight  of  the  testimony,  but  have  consid- 
ered these  questions  "in  the  same  manner, 
ana  to  the  same  extent,  as  if  the  cause  had 
been  tried  by  a  Jury."  The  former  judg- 
ment of  this  court  is  therefore  reaffirmed. 

LEE  and  SEEDS,  J  J.,  concur. 

McFIE,  J.,  took  no  part  in  the  consider- 
ation or  decision  of  this  cause. 


(7  N.  M.  43) 

TERRITORY  v.  TRUJ1LLO. 

(Supreme  Court  of  New  Mexico.   Jan.  4,  1803.) 

Homicide— Scfficienct  op  Evidence  —  Instruc- 
tions. 

1.  Where,  in  a  trial  for  murder,  there  is 
evidence  which,  if  true,  sustaius  a  verdict  of 
guilty,  such  verdict  will  not  be  disturbed,  even 
though  there  was  a  substantial  conflict  in  the 
testimony. 

2.  Where  a  single  witness  swore  positively 
at  the  trial  that  she  saw  defendant  kill  de- 
ceased, and  she  stated  at  another  time  that 
her  husband  had  done  the  killing,  which  state- 
ment she  accounted  for  by  defendant's  threat 
that,  if  she  did  not  say  her  husband  did  the 
killing,  he  (defendant)  would  kill  her,  such  con- 
flicting statement  went  to  her  credibility  only; 
and  her  testimony,  if  believed,  fully  sustained 
a  verdict  of  guilty. 

3.  The  admission  of  evidence  not  objected 
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to  on  the  trial  cannot  be  made  available  as  er- 
ror on  appeal. 

4.  Defendant,  in  his  own  behalf,  testified 
that  when  he  gave  himself  up  it  was  the  first 
time  he  heard  that  he  was  charged  with  the 
murder,  which  occurred  about  four  months  be- 
fore, in  V.,  where  he  had  been  a  number  of 
times  since.  Four  witnesses  testified,  in  re- 
buttal, that  it  was  a  matter  of  common  no- 
toriety during  the  four  months,  in  V.,  that  de- 
fendant was  charged  with  the  killing.  The 
court,  on  its  own  motion,  instructed  .the  jury, 
with  reference  to  such  rebuttal  testimony,  that 
it  "only  goes  to  the  question  of  the  probability 
of  the  defendant  having  heard  that  he  was 
charged  with  the  crime,  if  he  was  often  in  V. 
after  the  killing;  and  yon  must  not  consider  it 
as  evidence  tending  to  prove  that  defendant 
killed  deceased."  Held,  that  the  instruction 
was  not  in  violation  of  Comp.  Laws,  §  2065, 
providing  that  the  court  "shall  not  comment 
upon  the  weight  of  the  evidence." 

5.  On  the  question  of  an  alibi,  the  court  in- 
structed the  jury:  "If  you  believe  that  the  evi- 
dence clearly  sustains  this  defense,  or  raises  in 
your  minds  a  reasonable  doubt  of  defendant's 
guilt,  yon  must  acquit."  Held,  that  the  instruc- 
tion gave  defendant  the  benefit  of  all  his  legal 
rights:  the  rule  being  that  the  burden  of  proof 
is  on  defendant  to  establish  an  alibi. 

6.  Where  the  court,  in  its  instructions,  fair- 
ly represents  the  issues  to  the  jury,  a  failure  to 
instruct  on  other  theories  of  the  case  is  not  er- 
ror, where  defendant  does  not  request  such  ad- 
ditional instructions. 

Error  to  district  court,  Taos  county; 
Edward  P.  Seeds,  Judge. 

Jesus  Maria  Trujillo  was  convicted  of 
murder,  and  brings  error.  Affirmed. 

J.  H.  Crist  and  B.  M.  Read,  for  plain- 
tiff In  error.  Edward  L.  Bartlett,  Sol. 
Gen.,  for  the  Territory. 

McFIE,  J.  The  defendant,  Jesus  Maria 
Trujillo,  who  Is  also  plaintiff  In  error  here, 
was  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  the  penitentiary  for 
life,  at  the  May  terra,  1892,  cf  the  district 
court  of  the  first  judicial  district,  sitting 
in  Taos  county.  Defendant  moved  for  a 
new  trial  in  the  court  below,  and,  the 
same  being  overruled  by  the  court,  he  has 
brought  the  case  to  this  court  by  writ  of 
error,  seeking  a  review  and  reversal  of  the 
judgment  and  sentence  of  the  court  below. 

The  1st,  2d,  and  7th  assignments  are, 
substantially,  that  the  verdict  of  the  jury 
was  not  sustained  by  the  evidence,  that 
the  verdict  was  against  the  weight  of  the 
evidence,  and  that  the  court  erred  In  over- 
ruling the  motion  for  a  new  trial,  bused 
upon  these  grounds.  These  assignments 
of  error  will  he  considered  together,  as 
they  are  practically  one.  Upon  the  trial 
of  this  cause  in  the  court  below  the  jury 
were  the  judges  of  the  weight  of  the  evi- 
dence, and  also  of  the  credibility  of  the 
witnesses,  and  in  the  exercise  of  tholr  pow- 
ers they  agreed  upon  a  verdict  of  guilt. 
The  law  is  well  settled  in  this  territory 
that  where  there  is  a  substantial  conflict 
of  evidence,  even  in  a  criminal  proceeding, 
it  is  the  province  of  the  jury,  and  not  of 
tbe  court,  to  determine  the  facts  estab- 
lished by  tbe  evidence.  In  the  case  of  Ter- 
ritory v.  Webb,  2  N.  M.  147,  this  court  said : 
"it  cannot  be  said  that  the  verdict  was 
contrary  to  the  evidence,  because  there 
was  positive  evidence,  which,  if  true,  fully 
justified  the  verdict."   "It  is  such  a  well- 


established  rule  as  scarcely  to  require  rep- 
etition that  when  there  is  competent  evi- 
dence the  jury  are  the  judges  of  its  credi- 
bility, and  the  weight  to  be  attached  to 
it."  Territory  v.  Mas  well,  2  N.  M.  250. 
In  a  very  recent  case,  decided  by  this  court 
at  Its  last  term,  the  court  again  refused 
to  disturb  the  verdict  of  a  Jury  based  upon 
conflicting  testimony.  "In  regard  to  tbe 
contention  that  tbe  verdict  is  not  sus- 
tained by  the  weight  of  the  evidence,  it 
has  been  held  in  a  very  great  number  of 
cases  that  an  appellate  tribunal  will  not 
weigh  the  evidence  in  a  case  where  there 
is  a  direct  conflict,  hut  will  accept  and  act 
upon  that  which  the  court  and  jury  try- 
ing the  case  deemed  most  trustworthy. 
The  cases  in  which  a  judgment  has  been 
reversed  upon  the  ground  that  the  ver- 
dict is  not  sustained  by  the  evidence  are 
rare.  Many  appellate  courts  refuse  to  con- 
sider such  a  caBe  at  all ;  the  theory  being 
that  the  court  and  jury,  who  saw  the  wit- 
nesses and  beard  them  testify,  were  in  a 
better  position  to  determine  the  weight 
that  should  be  given  to  their  evidence 
than  are  the  judges  of  tbe  appellate  court. " 
Hicks  v.  Territory,  (N.  M.)  30  Pac.  Rep. 
872.  That  there  was  a  substantial  conflict 
in  tbe  testimony  in  this  case  is  undoubted, 
but  it  is  equally  true  that  there  was  evi- 
dence forthe  prosecution  which,  if  trne, sus- 
tained the  verdict  of  guilty.  The  witness 
SuRana  Sisneros  swore  positively  at  the 
trial  below  that  she  was  present  at  tbe 
time  of  the  killing,  and  saw  the  defendant 
kill  the  deceased,  and  describes  the  man- 
ner in  which  it  was  done.  If  the  testi- 
mony of  this  witness  Is  true,  it  cannot  be 
doubted  that  it  fully  sustains  the  verdict 
of  the  jury.  But  counsel  contend  that  the 
testimony  of  this  witness  is  not  worthy  of 
belief,  because  she  stated  at  other  times 
that  her  husband  had  killed  the  deceased. 
The  record  shows  that,  whilesbe  did  state 
to  her  uncle  that  her  husband  killed  the 
deceased,  she  says  she  did  so  because  the 
defendant  had  told  her,  at  the  corner  of 
her  uncle's  house,  that,  if  she  did  not  say 
that  her  husband  killed  tbe  deceased,  he 
(defendant)  would  kill  her.  It  may  well 
be  doubted  whether  the  witness  intended 
to  swear  before  the  coroner's  jury  that  her 
husband  killed  the  deceased,  or  whether 
she  simply  intended  to  admit  that  she 
had  so  stated  to  her  uncle;  but,  however 
that  may  be,  such  testimony  went  to  her 
credibility  only,  and  this  was  a  matter  as 
fully  within  the  province  of  the  jury  to  de- 
termine as  was  the  weight  of  the  evidence. 
The  defendant  bad  tbe  benefit  of  a  motion 
for  a  new  trial.  "This  was  addressed  to 
the  sound  discretion  of  the  court  below. 
The  chief  justice  of  this  court,  who  presid- 
ed as  judge  in  that  court,  heard  all  of  the 
testimony  as  it  was  uttered  by  the  wit- 
nesses. He,  as  well  as  the  jury,  had  the 
opportunity  to  notice  the  manner,  and  to 
some  extent  the  character,  of  each  witness 
on  the  stand.  *  *  •  All  this  is  an  utter 
blank  to  tbe  other  members  of  this  court, 
and  renders  them  much  less  competent  to 
wolgh  this  conflicting  evidence,  should 
they  attempt  to  do  so."  Territory  v. 
Webb,  2  N.  M.  147.  The  above  language 
was  used  in  the  consideration  of  an  assign- 
ment of  error  that  the  verdict  of  the  jury 
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was  against  the  weight  of  the  evidence, 
but  is  equally  applicable  to  this  case. 

The  third  and  fourth  assignments  of  er- 
ror will  also  be  considered  together.  The 
third  assigns  the  admission  of  Illegal  evi- 
dence aserror;  and  the  fourth,  instruction 
No.  8#,  evidently  based  upon  the  evidence 
referred  to  in  the  third  assignment  of  er- 
ror. 

From  the  record  it  appears  chat  the  kill- 
ing occurred  in  a  small  town  called  Val- 
lecito, on  or  about  the  28th  day  of  Decem- 
ber, 1889.  On  the  trial  in  the  court  below 
the  defendant,  in  his  own  behalf,  testified, 
among  other  things,  that  he  gave  himself 
up  to  the  officer  about  the  2d  or  3d  of  March, 
1890.  He  wns  then  asked:  "Question. 
Was  that  the  first  time  you  had  beard 
that  they  had  charged  you  with  this  thing? 
[referring  to  the  killing  of  Martinez.] 
Answer.  Yes,  sir.  Q.  And  you  had  never 
beard  that  they  had  charged  you  with  it, 
before  thut  time?  A.  No.  Q.  That  was 
about  four  months  after  the  timo  the  man 
was  killed,  wasn't  it?  A.  1  don't  know 
how  long.  Q.  How  long  are  you  gone 
from  Rio  Arriba,  that  time  you  went  up 
there?  A.  I  was  all  the  time  in  the  coun- 
ty, with  the  exception  of  a  few  days  I 
spent  in  Conejos.  Q.  Didn't  go  into  the 
town  of  Vallecito  very  often,  did  you?  A. 
Yes,  sir.  During  that  time  1  went  some- 
times. Q.  Didn't  you  go  as  often  as  you 
did  at  times  before?  A.  The  same  as  I  go 
now,  or  used  to  go  before."  Four  wit- 
nesses  were  examined  in  rebuttal,  and  al- 
lowed to  testify  that  It  was  a  matter  of 
common  notoriety  in  the  town  of  Val- 
lecito, between  the  time  of  the  killing  aud 
the  surrender  of  the  defendant,  that  the 
defendant  was  charged  with  the  killing 
of  the  deceased ;  and  this  is  the  evidence 
alleged  to  have  been  erroneously  admit- 
ted. There  was  an  objection  made  to  one 
question  upon  this  subject,  in  the  exami- 
nation of  the  first  witness,  Ramona  Mar- 
tinez; but  the  question  was  afterwards 
repeated  and  answered  without  objec- 
tion, and  similar  testimony  was  given  by 
the  other  witnesses  without  objection. 
It  was  not  the  province  or  duty  of  the 
court  to  exclude  evidence  not  objected  to; 
and  hence  the  admission  of  this  evidence 
cannot  be  made  available  In  this  court  as 
error.  An  assignment  of  error  for  the 
admission  of  improper  evidence  should  be 
based  upon  the  action  of  the  court  where 
objection  was  made  and  exception  saved 
In  the  court  below. 

The  fourth)  assignment  of  error  is  based 
upon  instruction  No.  8#,  given  by  the 
court  upon  its  own  motion,  which  is  as 
follows:  "In  the  testimony  in  rebuttal 
there  was  evidence  to  the  effect  that  the 
general  talk  in  Vallecito,  as  to  the  killing 
of  the  deceased,  connected  the  name  of 
the  defendant  with  said  killing.  You  are 
instructed  that  said  testimony  only  goes 
to  the  question  of  the  probability  of  the 
defendant  having  heard  that  he  was 
charged  with  the  crime,  if  he  was  often 
in  Vallecito  after  the  killing;  and  you 
must  not  consider  it  as  evidence  tending 
to  prove  that  the  defendant  killed  the  de- 
ceased. "  Counsel  for  the  prisoner  contend 
tli at  this  instruction  is  in  violation  of  sec- 
tion 2055,  Com  p.  Laws,  which  provides: 


"Before  the  argument  is  concluded,  either 
party  may  request  instructions  to  the 
jury  on  points  of  law,  which  shall  be 
given  or  refused  by  thecourt.  All  instruc- 
tions asked,  and  the  charge  of  thecourt, 
shall  be  In  writing.  The  court  shall  in- 
struct the  Jury  as  to  the  law  of  the  case, 
but  shall  not  comment  upon  the  weight 
of  the  evidence, "  in  that  it  Is  a  comment 
by  the  court  upon  the  weight  of  the  evi- 
dence. That  section  2055  applies  to  crim- 
inal cases,  we  do  not  feel  called  upon  to 
decide;  for,  whether  It  does  or  not,  the  in- 
struction is  not  subject  to  the  objection 
made.  The  court  does  not  attempt  to 
place  a  value  upon  this  evidence,  but  re- 
fers to  the  evidence  In  order  that  it  might 
limit  the  application  of  It  to  the  credibil- 
ity of  the  defendant  as  a  witness,  and  pre- 
vent its  consideration  by  the  jury  upon 
the  question  of  the  guilt  of  the  defendant. 
The  evidence  having  been  admitted  with- 
out objection,  the  court  was  evidently  im- 
pressed with  the  opinion  that  such  in- 
struction was  necessary  to  fully  protect 
the  rights  of  the  defendant,  and  therefore 
out  of  abundant  caution,  and  of  its  own 
motion,  gave  the  explanatory  instruction. 
The  instruction  made  It  clear  to  the  Jury 
that  such  evidence  was  applicable  ouly 
to  the  credibility  of  the  defendant  as  a 
witness  for  himself,  and  that  it  was  not 
to  be  considered  upon  the  question  of  the 
guilt  of  the  defendant.  It  was  therefore 
given  in  the  interest  of  the  defeudant,  and 
for  his  protection;  and  hecannot  be  heard 
to  object  to  that  which  was  In  his  own 
interest,  and  which  could  not  and  did  not 
work  injury  to  him.  Thecourt  had  an 
undoubted  right  to  confine  the  applica- 
tion of  the  evidence  referred  to  in  the  in- 
struction to  that  branch  of  the  case  which 
it  tended  to  establish,  and  upon  which  it 
was  offered  and  admitted;  and  in  doing 
so,  by  the  language  used,  the  court  did 
not  comment  upon  the  weight  of  the  evi- 
dence, within  the  meaning  of  section  2055, 
Com  p.  Laws. 

The  fifth  assignment  of  error,  and  the 
last  we  deem  it  necessary  to  consider,  is 
that  "the  court  erred  in  failing  to  instruct 
the  jury  more  fully  on  the  law  with  refer- 
ence to  an  alibi."  The  language  of  tnls 
assignment  is  an  admission  that  the 
court  did  instruct,  the  jury  specially  as  to 
the  alibi  claimed,  and,  turning  to  the  rec- 
ord, we  find  that  the  court  gave  the  fol- 
lowing instruction  upon  that  subject: 
"No.  8.  The  defendant  has  introduced  evi- 
dence of  an  alibi.  That  is  evidence  to  the 
effect  that  be  was  not  present  at  the  time 
and  place  where  the  killing  occurred. 
This  Is  a  legitimate  method  of  defense; 
and  if  you  believe  that  theevidence  clearly 
sustains  this  defense,  or  raises  in  your 
minds  a  reasonable  doubt  us  to  the  guilt 
of  the  defendant,  yon  must  acquit  him." 
Counsel  for  the  prisoner  refer  us  to  the 
American  and  English  Encyclopedia  of 
Law,  (pages  454-456,  and  cases  there 
cited,)  and  we  find  that  the  citations  are 
mainly  from  the  supreme  court  of  the 
state  of  Iowa.  It  is  Insisted  that  the 
court  erred  in  failing  to  "instruct  the  jury 
that  a  bare  preponderance  of  theevidence, 
when  tending  to  prove  an  alibi,  is  suffi- 
cient, and  that  to  establish  an  alibi  it  is 
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not  necessary  tbat  tbe  Jury  should  be  folly 
satisfied  of  Its  troth,  and  that  tbe  accused 
Is  not  bound  to  prove  an  alibi  beyond  a 
reasonable  doubt."  State  v.  Hardin,  46 
Iowa,  623;  State"  v.  Reed, 62  Iowa, 40. 17 N. 
W.  Rep.  150;  State  v.  Hamilton,  57  Iown, 
598, 11  N.  W.  Rep-  5;  Torner  v.  Com.,  86 
Pa.  St.  54.  Tbat  an  alibi  is  a  matter  of 
defense  is  too  well  settled  to  require  dis- 
cussion or  tbs  citation  of  authorities,  but 
tbo  amount  of  proof  required  tn  estab- 
lish tbis  defense  is  not  nniform.  Tbat  It 
is  not  necessary  for  the  accused  to  estab- 
lish this  defense  beyond  a  reasonable 
doubt  Is  supported  by  a  long  line  of  au- 
thorities. In  the  earlier  decisions  of  the 
supreme  court  of  Iowa  and  some  other 
sta  tes,  it  was  held  that  a  preponderance 
of  the  evidence  was  bufficlent  to  maintain 
tbis  defense.  We  are,  however,  of  the 
opinion  tbat  the  weight  of  authority  is 
now  settled  that,  where  an  alibi  is  relied 
upon  as  a  defense  in  a  criminal  prosecu- 
tion, the  burden  of  the  proof  rests  upon 
tbe  defendant  to  establish  it,  to  the  satis- 
faction of  the  Jury.  State  v.  Jennings,  81 
Mo.  185;  Garrity  v.  People,  107  111.  162; 
Creed  v.  People,  81  III.  565 ;  State  v.  Hem- 
rick,  62  Iowa,  414, 17  N.  W.  Rep.  594;  State 
v.  Bead.  62  Iowa,  40,  17  N.  W.  Rep.  150; 
State  v.  Krewsen,  57  Iowa,  588,  11  N.  W. 
Rep.  7;  State  v.  Hamilton,  57  Iowa,  598, 
11  N.  W.  Rep.  5;  State  v.  Vincent, 24  Iowa, 
570;  State  v.  Ostranden,  18  Iowa,  435; 
State  v.  Waterman,  1  Nev.  453;  French 
v.  State,  12  hid.  670;  Ware  v.  State,  67 
Ga.  349:  Com.  v.  Webster,  5  Cush.  324; 
State  v.  Davidson,  30  Vt.  877;  Fife  v. 
Com.,  29  Pa.  St.  429.  The  court  gave  an 
instruction  upon  tbe  defense  of  an  alibi  in 
this  case  which  Is  clearly  within  the  law 
as  now  settled.  The  court  uses  the  words, 
"that  if  the  evidence  clearly  sustain  this 
defense,"  but  this  is  substantially  the 
same  aa  an  instruction  that  tbe  issue 
must  be  proven  to  the  satisfaction  of  tbe 
Jury.  In  order  that  the  Jury  shall  be  satis- 
fied, the  evidence  should  be  clear,  and 
there  is  no  substantial  difference  in  tbe 
language.  But  the  court  goes  further, 
and  gives  the  defendant  the  benefit  of  a 
reasonable  doubt,  In  tbis  connection,  by 
instructing  the  Jury  tbat,  if  tbe  evidence 
upon  this  subject  raised  in  their  minds  a 
reasonable  doubt  as  to  tbe  guilt  of  the 
defendant,  they  must  acquit  him.  These 
instructions  placed  the  issue  fairly  before 
the  jury,  and  gave  the  defendant  the  ben- 
efit of  all  his  legal  rights.  Such  being  the 
case,  it  is  not  ground  of  error  that  the 
court  did  not  "more  fully "  instruct  the 
Jury,  especially  where  the  record,  as  in 
this  ease,  does  not  show  a  request  for  fur- 
ther instructions.  If  the  accused  deemed 
further  instructions  necessary,  it  was 
bis  privilege  to  request  them  and  thereby 
give  the  court  an  opportunity  to  comply 
with  his  request.  The  court  has  repeat- 
edly held  tbat  if  the  defendant  fails  or  re- 
fuses to  avail  himself  of  tbe  privilege  of 
requesting  additional  instructions,  and 
the  court,  in  its  instructions,  fairly  rep- 
resents the  Issues  to  tbe  Jury.it  is  not 
error  that  the  conrt  did  not  more  fully 
instruct  the  Jury  upon  all  possible  the- 
ories of  the  case.  Territory  v.  O'Donnell, 
4  N.  M.  66, 12  Pac,  Rep.  743;  U.  8.  v.  Ds 


Amador,  (N.  If.)  27  Pac.  Rep.  488;  Ex- 
press Co.  v.  Kountte,  8  Wall.  342.  There 
being  no  reversible  error  in  this  record, 
the  Judgment  of  tbe  conrt  below  la  af- 
firmed, and  It  Is  so  ordered. 

FREEMAN  and  LEE,  JJ.,  concur. 

SaSS3C""K  (7  N.  M.  54) 

TERRY  et  el  v.  MARTIN. 
(Supreme  Court  of  New  Mexico.  Jan.  4,  1893.) 
Receivers —  Continuing  Business  —  Attorneys' 
Pass. 

1.  In  the  absence  of  express  authority 
from  the  court,  a  receiver  placed  in  charge  of  a 
drug  store,  pending  litigation  in  reference  there- 
to, has  no  right  to  continue  the  business  of  the 
store,  hire  his  son  to  clerk  therein,  and  open  a 
physician's  office  in  connection  therewith;  and 
a  claim  presented  by  him  for  his  son's  services 
as  clerk,  rent,  etc,  is  properly  refused. 

2.  Though  a  receiver  may,  under  certain 
circumstances,  employ  counsel  to  advise  him 
with  regard  to  the  property  in  his  charge,  the 
necessity  must  be  clearly  apparent,  or  a  claim 
for  attorneys'  fees  will  be  disallowed. 

Appeal  from  district  court,  Socorro 
county;  A.  A.  Freeman,  Judge. 

J.  S.  Martin  presented  a  claim  for  serv- 
ices performed  by  bim  as  receiver  of  cer- 
tain property,  lor  attorneys'  fees,  etc., 
pending  litigation  between  John  W.Terry 
and  others  against  Perkins  and  South- 
gate.  The  claim  was  disallowed,  and  be 
appeals.  Affirmed. 

T.  B.  Catron,  J.  S.  Sniffen,  and  W.  E. 
Keiley,  for  appellant.  James  O.  Fitcb,  for 
appellees. 

SEEDS,  J.  From  tbe  record  in  tbis  case 
it  appears  tbat,  some  time  in  1886,  certain 
parties,  by  the  names  of  Perkins  and 
Southgate,  were  engaged  in  the  drug  busi- 
ness in  Socorro,  in  tbis  territory.  They  be- 
came indebted  to  one  Terry,  and  possibly 
others,  and  it  became  necessary  to  place 
their  property  in  the  hands  of  a  receiver, 

Knding  the  litigation  in  reference  thereto. 
November,  1886,  the  court  uppointed 
one  Dr.  J.  S.  Martin  the  receiver  of  the 
property.  He  took  possession  of  tbe 
goods,  and  made  an  Inventory  of  tbe 
same,  according  to  which  the  drugs  and 
fixtures  were  worth  about  $2,500.  It  ap- 
pears tbat  the  receiver  opened  tbe  store, 
and  began  selling  goods  from  the  store, 
and  that  be  occasionally  made  purchases 
to  keep  the  stock  intact.  We  have  been 
unable  to  find  any  specific  authority  for 
such  proceedings  upon  his  part,  and,  if  he 
possessed  it  at  all,  it  must  have  resulted 
by  implication  from  bis  position,  or  from 
his  original  appointment,  which  is  not  set 
out  in  the  record.  It  also  appears  that 
he  used  the  store  as  his  office,  and  that  he 
hired  bis  son,  who  was  not  a  druggist,  to 
be  a  clerk  In  tbe  store,  at  a  salary  of  $45 
pef  month,  in  the  early  part  of  1H87,  and 
before  the  receiver  had  opened  tbe  store, 
tbe  several  parties  to  the  litigation  en- 
tered Into  an  agreement  to  have  the  prop- 
erty sold,  and  the  court  made  an  order  to 
that  effect.  The  order  contemplated  a  sale 
in  bulk,  and  an  effort  was  made  to  com- 
ply with  the  order,  but  the  receiver  re- 
fused the  bid,  for  reasons  growing  out  of 
the  objections  of  Terry,  as  be  Insists,  but 
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which  Terry  denies.  Afterwards  the  re- 
ceiver opened  up  a  retail  drag  store,  as 
before  recited,  and  ran  the  same  for  four 
months,  when  the  parties  to  the  litigation 
again  got  together,  and  agreed  to  have 
the  drugs  stored  in  another  building,  as 
the  expenses  were  eating  up  the  stock. 
The  court  made  an  order  accordingly. 
The  record  shows  quite  conclusively  that 
during  the  time  in  which  the  receiver  was 
running  the  drugstore  and  his  physlciau's 
office  at  the  same  place,  and  while  his  son 
was  acting  as  clerk,  the  sales  only  aver- 
aged about  $ 92  per  month,  while  the  ex- 
penses were  nearly  that  amount,  not 
counting  the  receiver's  allowance,  or  his 
attorneys'  fees,  if  they  should  be  allowed. 
It  was  a  pure  question  of  addition  and 
subtraction  as  to  how  long  this  could 
be  kept  up  before  all  the  assets  would  dis- 
appear, and  the  creditors  bn  confronted 
with  a  bill  for  thus  dispensing  with  the 
trust  property.  In  1889  the  receiver  made 
an  ex  parte  application  to  have  the  prop- 
erty sold,  as  the  rent  and  deterioration 
were  consuming  it.  The  order  was  made, 
but,  before  the  sale  was  made,  the  com- 
plainant Terry  found  out  that  the  order 
had  been  made,  and,  by  proper  objections, 
prevented  it.  Afterwards,  in  1S90,  the  re- 
ceiver made  his  report,  showing  certain 
sales  of  the  drags,  tlw  expenditures,  the 
money  on  hand,  the  outstanding  debts, 
and  asked  an  allowance  for  his  services, 
and  $150  for  the  services  of  his  attorney. 
Exceptions  were  filed  to  the  report,  and 
the  whole  matter  referred  to  a  master  to 
take  testimony.  Upon  the  filing  of  the 
master's  report,  the  chancellor  refused  to 
allow  a  number  of  items  claimed;  as  $180 
for  the  son's  services,  $18  for  going  to  Al- 
buquerque to  consult  the  court,  $150  for 
lawyers'  services,  and  various  sums  for 
rent,  invoicing,  etc. 

After  carefully  considering  the  actions 
of  all  parties,  as  shown  by  the  record,  It 
is  forcibly  presented  to  us  that  this  is  a 
case  in  which  the  assets  were  deliberately 
squandered.  It  would  seem  as  though 
the  receiver  thought  they  were  placed  in 
his  hands  for  his  pecuniary  benefit.  We 
are  forced  to  believe  that  the  parties  to 
the  litigation  were  acting  all  the  time  as 
if  they  must  agree  to  some  action  to  pre- 
vent the  receiver  from  completely  wasting 
the  estate  which  was  placed  in  his  bands. 
The  receiver  Is  an  officer  of  the  court,  and 
the  property  Is  In  the  custody  of  the  court 
while  under  his  control.  His  duty  was  to 
conserve  such  property,  and,  unless  direct- 
ly so  authorized,  or  unless  the  character 
of  the  business  was  such  as  to  impera- 
tively require  it,  he  had  no  authority  to 
open  a  business,  in  which  he  could  place 
his  son,  and  run  a  physician's  offlcein  con- 
nection therewith.  Beach,  Rec.  §§  1,  249, 
257.  We  fail  to  find  any  authority  wtych 
justified  him  In  running  the  store. 

The  receiver  is,  under  certain  circum- 
stances, justified  in  retaining  counsel  to 
advise  him,  (Id.  §  261;)  but,  if  he  docs  so, 
hemust  be  prepared  to  show  the  necessity. 
In  this  case  he  has  not  done  so.  It  is  a 
cardinal  rule,  in  regard  to  matters  of  re- 
ceivership, that  the  receiver  is  at  all  times 
subject  to  the  control  of  the  court.  He 
is  but  a  hand  of  the  court,  and  all  of  his 


actions  must  pass  under  the  watchful  eye 
of  the  chancellor,  and  we  think  it  a  safe 
rule  to  presume  that  the  action  of  the 
chancellor  in  passing  upon  the  accounts  of 
the  receiver  was  correct,*  in  the  absence 
of  a  cleur  showing  that  It  was  either  erro- 
neous or  illegal.  In  this  case  we  think  it 
is  clear  that  his  action  was  perfectly  cor- 
rect. The  judgmeut  of  the  lower  court 
will  be  affirmed. 

McFIE  and  LEE.  JJ.,  concur. 


(23  Or.  466) 
PETRAIN  et  al.  v.  KTERNAN  et  al. 
(Supreme  Court  of  Oregon.  Jan.  30,  1893.) 

TRUSTS —PURCHASER  FROM  HOLDER  OF  LEGAL  TI- 
TLE— Notice  of  Trust — Possession  bt  Crstim 
Que  Tku8T— Evidence. 

"L  Where  a  cestui  que  trust  is  in  posses- 
sion of  real  estate,  the  legal  title  to  which  is 
in  another;  a  purchaser  from  the  latter  takes  it 
charged  with  notice  of  the  trust. 

2.  In  a  suit  to  enjoin  an  action  at  law  for 
the  recovery  of  a  certain  lot,  and  to  establish  a 
trust  in  favor  of  plaintiff,  there  was  evidence 
that  with  money  left  by  plaintiffs  deceased 
mother  in  a  bank,  in  the  name  of  plaintiffs 
sister,  their  father  purchased,  in  the  hitter's 
name,  a  certain  lot;  that  this  lot  was  exchanged 
by  the  father  for  four  lots,  to  one  of  which  he 
retained  title;  that  he  afterwards  conveyed 
such  lot  to  a  contractor  to  pay  for  a  dwelling 
on  one  of  the  other  three,  (the  lot  in  dispute;) 
that  plaintiff  had  occupied  the  lot  ever  since  the 
house  was  erected,  several  years  prior  to  bring- 
ing this  suit;  that  it  was  the  understanding  of 
the  father  and  plaintiff  from  the  statements 
of  the  sister  that  plaintiff  was  to  have  the  prop- 
erty in  dispute  as  her  share  in  the  division  of 
the  money  left  by  their  mother;  and  that  de- 
fendants obtained  title  since  the  occupancy  by 
plaintiff  by  mesne  conveyances  from  the  sister. 
Held,  that  a  decree  for  plaintiff  was  proper. 

Appeal  from  circuit  court,  Multnomah 
county  ;  Loyal  B.  Stearns,  Judge. 

Action  by  Charles  A.  Petrain  and  Annie 
Petrain  against  John  Kiernan  and  others, 
by  way  of  cross  bill,  to  enjoin  defendants 
from  prosecuting  an  action  at  law  for  the 
recovery  of  a  certain  lot,  and  to  establish 
a  trust.  From  a  judgment  and  decree  en- 
tered on  the  report  of  a  referee  In  favor  of 
plaintiffs,  defendants  appeal.  Affirmed. 

F.  R.  Strong,  for  appellants.  A.  F. 
Sears,  Jr.,  for  respondents. 

LORD,  C.  J.  This  is  a  salt  or  cross  bill 
to  enjoin  an  action  at  la  w  for  the  recov- 
ery of  certain  real  property  begun  by  de- 
fendants against  the  plaintiffs,  and  that 
the  defendants  bedeclared  trustees  of  such 
real  property,  for  the  benefit  of  the  plain- 
tiff Annie  Petrain,  and  that  she  be  also  de- 
clared the  actual  owner  of  the  same,  and 
entitled  to  the  possession  thereof.  The 
facts  out  of  wnich  the  controversy  arises, 
as  exhibited  by  the  pleadings,  briefly  are 
those:  On  April  8, 1891,  John  A.  O'Brien 
and  Emily  H.  O'Brien  sold  and  conveyed 
to  Daniel  Kern,  by  deed  of  warranty,  for 
the  consideration  named  therein,  lot  No.  6 
in  block  No.  252  In  the  city  of  Portland, 
subject  to  a  certain  mortgage  for  $1,400; 
that  on  the  18th  day  of  April,  1891,  Daniel 
A.  Kern  and  Emma  Kern  sold  and  con- 
veyed the  same  property,  for  the  same 
consideration,  to  Mary  Kieruan,  for  her 
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natural  life,  and  the  remainder  in  fee  «ira- 

gle  to  Mary  A.  Kiernau,  Frank  Kiernan, 
lien  Kiernan,  and  Louise  Kiernan,  sub- 
ject to  the  same  mortgage,  both  of  which 
deeds  were  duly  recorded ;  that  at  the  time 
of  making  these  conveyances  the  plain- 
tiffs, who  were  husband  and  wife,  occupied 
the  premises,  and,  upon  their  refusal  to 
vacate  them,  the  defendants,  Mary  Kier- 
nan et  al.,  brought  an  action  at  law  to 
recover  the  same,  whereupon  the  plain- 
tiffs, Charles  A.  Petrain  and  Annie  Petrain, 
filed  their  cross  bill  against  them,  in  which, 
inter  alia,  it  was  aliened  that  the  plain- 
tiffs were  in  the  actual  bona  fide  and  ex- 
clusive possession  of  such  real  property; 
that  it  was  purchased  with  money  belong- 
ing to  the  plaintiff  Annie  Petrain,  but  that 
her  father,  William  Showers,  who  super- 
intended the  transfer  of  said  property  at 
the  time  of  the  purchase,  had  the  convey- 
ance thereof  made  to  Emma  O'Brien,  one 
of  his  daughters,  and  sister  of  the  plaintiff 
Annie  Petrain,  although  it  was  always 
understood  between  them  that  Annie 
Petrain  was  the  owner  of  the  same,  and 
that  Emma  O'Brien  held  the  title  in  trust 
for  her;  that,  soon  after  such  purchase, 
the  plaintiffs  erected  a  dwelling  house  up- 
on the  lot,  paying  for  the  same  with  their 
own  money,  and  entered  into  the  occupa- 
tion of  the  premises,  and  ever  since  have 
remained  in  the  actual,  exclusive  and  no- 
torious occupation  of  said  house  and  lot, 
exercising  therein  every  right  of  owner- 
ship; and  that  the  defendants  were  noti- 
fied and  bad  full  knowledge  of  the  owner- 
ship, possession,  and  adverse  claim  of  the 
plaintiffs, etc.  The  defendants  denied  that 
plaintiff?  own  any  right,  title,  or  estate  in 
the  property,  and  all  other  material  alle- 
gations of  the  complaint ;  and  set  up  that, 
desiring  to  purchase  a  home  for  them- 
selves, tbey  requested  John  Kiernan,  who 
is  the  son  of  Mary  Kiernan.  to  select  and 
purchase  a  lot  for  them  to  be  occupied  as 
a  home;  that  they  had  no  knowledge  or 
notice  whatever  of  whom  said  real  estate 
was  purchased,  or  of  any  interest  or  claim 
therein  or  thereto  by  the  plaintiffs;  that 
the  defendant  John  Kiernan  purchased 
the  said  property,  and  received  a  deed 
therefor  from  Daniel  Kern,  who  subse- 
quently conveyed  it,  as  already  stated,  to 
Mary  Kiernan  et  al.,  and  that  they  fur- 
nished the  money  or  consideration  for 
which  said  real  property  was  purchased, 
and  are  theexduslve  owners  thereof;  that 
it  wan  purchased  in  open  market;  and 
that  the  record  of  deeds  for  the  county 
showed  the  legal  title  of  said  property  to 
be  at  the  time  of  its  purchase  in  Emily 
O'Brien,  who  deeded  it  to  Daniel  Kern,  as 
before  stated,  etc.  A  reply  was  filed  to 
the  new  matter,  and  the  cause,  being  at  is- 
sue, was  referred  to  a  referee,  who,  after 
hearing  the  testimony,  reported  his  find- 
ings of  fact  and  conclusions  of  law  to  the 
court,  which  were  adverse  to  the  defend- 
ants. The  court,  after  argument,  con- 
firmed  the  report,  except  as  to  the  ac- 
counting, and  decreed  that  the  plaintiff 
Annie  Petrain  is  the  owner  of  the  proper- 
ty, and  that  the  defendants  bold  the  legal 
title  in  trust  for  her,  etc. 

It  Is  admitted  that  the  plaintiffs  were 
in  the  actual  possession  of  the  property  at 


the  tlmeot  the  purchase, and  several  years 
preceding,  and  that  it  was  of  that  char- 
acter which  places  the  purchaser  upon  in- 
quiry. The  effect  of  possession  is  to  excite 
inquiry  with  reference  to  the  title,  and 
operates  as  effectually  to  notify  a  pur- 
chaser as  any  other  circumstance  the 
knowledge  of  which  may  be  brought  home 
to  him.  Mr.  Pomeroy  says:  "If  a  pur- 
chaser or  Incumbrancer,  dealing  concern- 
ing property  of  which  the  record  title  ap- 
pears to  be  complete  and  perfect,  has  In- 
formation of  extraneous  facts,  or  matters 
in  pais,  sufficient  to  put  him  on  inquiry 
respecting  some  unrecorded  conveyance, 
mortgage,  or  incumbrance,  or  respecting 
some  outstanding  Interest,  claim,  or  right 
which  is  not  the  subject  of  record,  and  he 
omits  to  make  proper  inquiry,  he  will  he 
charged  with  constructive  notice  of  all  the 
fact?  which  he  might  have  learned  by 
means  of  a  due  and  reasonable  inquiry." 
And  again:  "Whenever  a  party,  dealing 
as  purchaser  or  Incumbrancer  with  respect 
to  a  parcel  of  land,  is  informed  or  knows, 
oris  in  a  condition  which  prevents  him 
from  denying  that  he  knows,  that  the 
premises  are  in  possession  of  a  third  per- 
son, other  than  the  one  with  whom  he  is 
dealing  as  owner,  he  is  thereby  put  upon 
an  inquiry,  and  is  charged  with  construct- 
ive notice  of  all  the  facts  concerning  the 
occupant '8  right,  title,  and  interest  which 
he  might  have  ascertained  by  means  of  due 
inquiry."  2  Pom.  Eq.  Jur.  §§  613,  615.  As 
it  Is  conceded  that  the  plaintiff  Mrs.  Pet- 
rain was  in  the  actual  possession  of  the 
property  at  the  time  of  the  sale,  and  that, 
by  reason  thereof,  the  defendants  were 
put  on  Inquiry,  they  must  therefore  stand 
charged  with  constructive  notice  of  what- 
ever right,  title,  or  Interest  Mrs.  Petrain 
bad  in  the  property  which  might  have 
been  ascertained  by  means  of  due  and  rea- 
sonable inquiry. 

The  question,  then,  for  our  determina- 
tion is,  what  right,  title,  or  interest  had 
Mrs.  Petrain  in  the  property  in  contro- 
versy at  the  time  of  the  sale  of  it.  This 
question  Is  entirely  one  of  fact,  and  is  to 
be  ascertained  wholly  from  the  evidence. 
The  defendants  claim  there  Is  no  evidence 
sufficiently  clear  and  decisive  to  show 
that  Mrs.  Petrain  bad  any  rightor  interest 
in  the  property  other  than  bare  occu- 
pancy, and,  If  this  is  so,  it  is  immaterial 
whether  they  prosecuted  the  Inquiry,  which 
her  possession  made  incumbent  upon  them. 
It  is  Important,  however,  that  the  evidence 
should  sustain  their  contention;  for,  It  Its 
examination  should  satisfactorily  disclose 
that  Mrs.  Petrain  had  some  equitable 
right  or  interest  in  the  premises,  they 
must  suffer  the  consequences  of  their  omis- 
sion to  make  due  inquiry,  and  stand 
charged  with  notice  or  her  title.  The  evi- 
dence shows  that  Mrs.  Petrain  and  Mrs. 
O'Brien  are  sisters,  and  the  daughters  of 
Mrs.  Showers,  now  deceased,  and  that 
William  Showers,  an  important  witness, 
was  her  husband ;  that  Mrs.  Showers 
died  without  a  will,  but  that,  prior  to  her 
death,  she  was  paralysed,  and  unable  to 
attend  to  her  affairs;  that  there  was  the 
sum  of  f 3,000,  which  came  from  her,  depos- 
ited in  one  of  the  banks  of  the  city  In  the 
name  of  her  daughter,  now  Mrs.  O'Brien, 
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at  the  time  of  ber  death.  Mrs  Petraio 
testifies  that  this  money  was  deposited  In 
the  bank  In  her  sister's  name  for  conveni- 
ence, owing  to  the  Inability  of  her  mother 
to  attend  to  any  business:  but  Mrs. 
O'Biieu  testifies  that  it  was  a  gift  from 
her  mother,  and  was  deposited  In  the 
bank  by  her,  and  as  her  property.  How- 
ever this  may  be.  there  are  many  circum- 
stances which  lend  countenance  to  Mrs. 
Pe train 's  version  of  the  matter.  With 
$ 2,500  of  this  money  William  Showers 
bought  a  piece  of  property  upon  which 
there  was  some  talk  of  building  a  honse 
for  Mrs.  Petrain.  In  respect  to  this  mat- 
ter, William  Showers  testifies  that  "Mrs. 
O'Brien  made  the  remark,  and  had  at  dif- 
ferent times, that  she  wanted  Mrs.  Petrain 
to  have  as  much  as  she  did. and  she  want- 
ed to  divide  with  her,  and  that  I  told  her 
that  this  was  a  small  piece  of  ground  to 
divide.  'Neither  of  you  will  have  anything 
when  you  get  It  divided  up.'  She  said  it 
was  very  small.  I  said, 'I  have  a  half 
block  in  the  lower  end  of  the  town.  Couch's 
addition,  that  I  would  give  her  for  this 
Jot,  which  was  worth  f 1,000  more  than 
thlB,  but  that  'I  would  turn  It  over  to 
you  as  you  want  it  for  that  purpose' 
She  was  rather  anxious  to  do  It;  so  we 
made  the  transfer,  and  at  the  same  time — 
perhaps  not  at  the  same  time,  but  after 
that— they  got  to  talking  about  building 
the  house,  and  they  asked  me  how  they 
would  get  at  it.  1  told  them  tbey  could 
leave  one  lot  In  my  name,  and  I  would 
Here,  being  interrupted  as  to  what  "the 
understanding  was  between  all  the  [tar- 
ties—  'Mrs.  Petrain,  Mrs.  O'Brien,  and 
yourself— that  the  property  was  to  be 
owned,"  he  answered:  "My  understand- 
ing till  the  time  was  that  the  lot  which 
was  deeded  to  me  was  to  go  on  Mrs.  Pet- 
rain's;  that,  when  she  wanted  to  build 
her  house  there,  to  Rive  her  that  lot;  that 
Is,  turn  that  property  over  to  her."  He 
then  proceeds,  in  substance,  to  testify 
that  the  understanding  was  that  "one  of 
these  ladles  should  have  two  lots  and  the 
othertwolots;"  that44  they  agreed  among 
themselves  that  tbey  were  to  leave  one 
lot  in  my  name  for  to  build  a  bouse  upon 
the  other  lot;"  that  he  traded  that  lot 
which  he  held  to  Alfreds,  to  build  a  house 
upon  the  other  lot;  ami  that  it  was  built 
for  Mrs.  Petrain,  who  has  occupied  it  ever 
since.  Upon  cross-examination,  he  said 
that  Mrs.  O'Brien  "suggested  tboldea  that 
she  wanted  to  divide  with  Annie,"  (Mrs. 
Petrain,)  and,  when  asked  if  "she  simply 
said  she  wanted  to  make  Annie  a  gift,"  he 
answered:  "No;  not  a  gift;  that  word 
wasn't  used.  She  said  she  wanted  to  di- 
vide with  Annie;  that  the  money  had  been 
left  In  ber  name,  and  she  wanted  to  divide 
with  Annie."  Jt  Is  evident,  in  view  of  all 
the  circumstances,  that  Mr.  Showers  un- 
derstood from  Mrs.  O'Brien  that  she  did 
not  claim  that  the  whole  of  the  money  be- 
longed to  her;  that  it  was  only  deposited 
in  the  bank  in  her  name;  but  that  she  rec- 
ognized that  her  sister,  Mrs.  Petrain,  was 
entitled  to  ber  share  of  It,  and  that  the 
object  of  the  exchange  of  property  was 
to  make  an  equal  division  between  them. 
To  aid  Mrs.  O'Brien  in  carrying  out  this 
purpose,  he  was  willing  to  give  them 


property  more  valuable  than  he  received. 
He  would  hardly  have  done  this  unless  he 
understood  the  arrangement  and  the  ob- 
ject to  be  accomplished  by  it;  aud.  In  pur- 
suance of  this  arrangement,  bis  evidence 
shows  that  the  exchange  of  property  wai 
made;  that  one  lot  was  left  in  his  name, 
to  be  used  in  building  a  house  on  the  other 
lot  for  Mrs.  Petrain;  that  he  deeded  the 
lot  to  the  contractor  for  building  a  bouse 
on  the  other  lot;  and  that  Mrs.  Petrain 
immediately  went  into  the  possession  of 
it,  and  has  so  remained  In  possession  of  It 
ever  since,  covering  a  period  of  several 
years.  Evidently  the  division  which  Mrs. 
O'Brien  desired  to  make  was  fully  accom- 
plished when  the  bouse  was  built  on  the 
lot,  and  Mrs.  Petrain  went  Into  posses- 
sion of  it  with  her  family.  The  reasons 
given  why  none  of  the  property  was  pat 
in  the  name  of  Mrs.  Petrain  was  that  her 
husband  was  not  doing  much  at  th«t 
time,  and  they  were  somewhat  involved 
In  debt.  It  was  also  intimated  at  the  ar- 
gument that  the  mortgage  was  given  for 
improvements,  the  bulk  of  which  was  to 
cover  street  and  sewer  assessments.  Mr. 
Shower's  evidence  Is  supported  by  Mrs. 
Petrain,  and  Mr.  Petrain.  and  in  many 
particulars  by  Mrs.  O'Brien,  though  she 
claims  that  the  property  in  question  be- 
longed to  her.  It  Is  conceded  by  her  coun- 
sel that  she  often  expressed  the  desire  to 
divide  with  her  sister,  or  give  her  the  prop- 
erty in  question,  but  their  contention  is 
that  she  changed  her  mind,  and  concluded 
not  to  give  it  to  her  sister.  Mrs.  Petrain 
testifies  that  Mr.  Kleman,  one  of  the  de- 
fendants, was  Informed  of  ber  ownership 
of  the  prope.  ty.and  he  stated  that  he  had 
not  purchased  the  same,  but  that  Mr. 
Kern  had  purchased  it;  and  she  also  says 
that  Kern  knew  he  had  no  right  to  buy 
It,  as  she  had  had  a  conversation  with 
him  several  weeks  prior  to  his  purchase, 
giving  him  notice  of  such  ownership.  Mr. 
Petrain  testifies  that  prior  to  the  sale  ha 
met  Mr.  Kiernan,  and  informed  him  that 
the  property  belonged  to  Mrs.  Petrain. 
Mr.  Kern  contradicts  them,  and  states 
that  he  had  purchased  the  property  prior 
to  this  conversation.  There  was  ho  alle- 
gation of  fraud,  but  we  have  not  deemed 
It  necessary  to  refer  to  It,  or  lay  any  great 
stress  on  the  fact  that  the  property  was 
sold  for  a  sum  considerably  less  than  its 
value.  In  view  of  the  evidence  and  all  the 
surrounding  circumstances,  we  are  unable 
to  see  there  was  any  error,  and  must  affirm 
tbo  decree. 


(23  Or.  446) 

HILL  v.  STATE. 
(Supreme  Court  of  Oregon.  Jan.  30,  1893.) 
Writ  of  Review  to  Justice's  Court— Criminaz, 
Action— Amount  of  Pine. 
1.  Hill's  Code.  8  2161,  provides  that  an  ap- 
peal cannot  be  tal-.en  in  a  criminal  action  En 
a  justice's  court  where  the  fine  is  less  than  $20. 
Section  585,  as  amended  by  Act  1889,  provides 
that  the  writ  of  review  shall  be  concurrent 
with  the  right  of  appeal,  and  "shall  be  allowed 
in  all  cases"  where  the  inferior  court,  in  the  ex- 
ercise of  judicial  functions,  appears  to  have 
exercised  them  erroneously,  or  to  have  exercised 
its  jurisdiction  to  the  injury  of 'some  substantial 
right  of  plaintiff,  and  not  otherwise.   Held,  that 
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the  right  to  a  writ  of  review  was  not  limited 
to  cases  in  which  the  concurrent  right  of  ap- 
peal existed. 

2.  Where  defendant  in  a  criminal  action  is 
fined  less  than  $20  by  a  justice  of  the  peace  on 
an  information  which  charges  no  offense,  de- 
fendant is  entitled  to  a  writ  of  review,  since 
there  is  an  erroneous  exercise  of  jurisdiction. 

Appeal  from  circuit  court,  Polk  county  ; 
Reuben  P.  Boise,  Judge. 

Homer  Hill  was  tried  and  convicted  in  a 
Justice's  court  ou  a  complaint  for  trespass, 
and  sued  out  of  the  circuit  court  a  writ  of 
review.  From  a  judgment  of  the  circuit 
court  dismissing  t be  writ  for  want  of  ju- 
risdiction, defendant  appeals.  Reversed. 

A.  M.  Hurley,  for  appellant.  Geo.  E. 
Chamberlain,  Atty.  Gen.,  for  tbe  State. 

LORD,  C.  J.   The  defendant  was  tried 
and  fined  In  a  justice's  court,  upon  a  com- 
plaint for  trespass,  conceded  to  be  fatally 
defective.    A  writ  of  review  was  sned  out 
of  tbe  circuit  court,  which,  upon  motion, 
was  dismissed  for  want  of  jurisdiction. 
The  error  alleged  in  thiH  ruling  is  the 
ground  of  the  appeal.   The  ruling  was 
based  on  the  assumption  that  there  is  no 
right  to  the  writ  to  review  the  judgment 
of  a  justice's  court  in  a  criminal  action 
when  the  fine  is  less  than  $20,  for  the  rea- 
son that  the  right  to  the  writ  is  concur- 
rent with  the  right  of  appeal.   A  correct 
determination  of  the  question  presented 
depends  upon  tbe  construction  to  be  given 
to  section  585  of  Hill's  Code,  as  amended 
by  tbe  act  of  1889.   Prior  to  the  amend- 
ment, the  writ  was  allowed  In  all  cases 
where  there  was  no  appeal,  and  where  the 
inferior  tribunal  exercised  Its  judicial  func- 
tions erroneously,  or  exceeded  its  jurisdic- 
tion.   But  by  the  amendments,  section  585 
reads  as  follows:  "Tbe  writ  shall  he  con- 
current with  the  right  of  appeal, and  shall 
be  allowed  In  all  cases  where  the  Inferior 
court,  officer,  or  tribunal,  in  the  exercise 
of  judicial  functions,  appear  to  have  exer- 
cised their  functions  erroneously,  or  to 
have  exercised  it  or  bis  jurisdiction  to  the 
injury  of  some  substantial  right  of  tbe 
plaintiff,  and  not  otherwise."*   It  Is  mani- 
fest, as  tbe  section  now  stands,  thfltwhere 
there  Is  a  right  of  appeal  there-Is  a  right 
to  a  writ  of  review,  as  the  latter  is  made 
concurrent  with  the  former,  so  that  In  all 
eas»s.  where  the  inferior  tribunal  exceeds 
Its  Jurisdiction,  or  exercises  Its  powers  er- 
roneously, and  a  Fight  of  appeal  exists, 
there  is  tbe  concurrent  right  of  review, 
Ab  an  appeal  couhj  not  be  taken  in  a  crim- 
inal action  in  a  justice's  court  where  the 
fine  Is  less  thtm  $20,  (section  2101.  Hill's 
Code.)  tbe  trial  court  held  that, as  the  tine 
was  less  than.  $20,  the  right  to  the  writ 
was  not  authorized,  and  could  not  be 
granted;  op  in  other  words,  as  the  right 
of  review  a.nd  tbe  right  of  appeal  were  con- 
current remedies,  and  there  being  no  right 
of  appeal  in  the  case,  because  the  fine  was 
teoBy'fban  $20,  there  could  be  no  right  of 
review.   This  result  would  undoubtedly 
l»e  correct  If  the  section  as  amended  only 
made  the  right  of  review  concurrent  with 
the  right  of  appeal;  but  It  not  only  pro- 
vides that  the  writ  shall  be  concurrent 
with  the  right  of  appeal, but  that  it"nball 
be  allowed  In  all  cases"  where  the  Inferior 
Y.82P.no.2— 11 


tribunal  acts  without  jurisdiction,  or  ex- 
ercises its  powers  erroneously,  to  the  In- 
jury of  the  plaintiff.  In  the  case. at  bar  it 
is  conceded  that  the  court  acted  without 
jurisdiction,  to  the  Injury  of  the  defendant, 
as  no  offense  was  charged  against  the  de- 
fendant In  thecomplaint;  and  consequent- 
ly, while  there  was  no  right  of  appeal, 
there  was  an  erroneous  exerciseof  jurisdic- 
tion, which  entitled  the  plaintiff  to  the 
writ,  within  the  terms  of  the  section.  It 
results  from  these  views  that  the  trial* 
court  erred  In  dismissing  the  writ  for  want 
of  jurisdiction,  and  that  tbe  judgment 
must  be  reversed,  and  the  cause  remanded 
for  such  further  proceedings  as  are  not  in- 
consistent with  this  opinion. 


(23  Or.  441) 

STATE  v.  BAKER  et  ah 

(Supreme  Court  of  Oregon.  Jan.  30,  1893.) 

Criminal  Law  —  Evidence  of  Other  Chimes  — 
Reading  Affidavit  for  Continuance. 

1.  On  a  trial  for  stealing  a  mare,  the  prose- 
cution introduced  evidence  that  the  mare  de- 
scribed in  the  indictment  was  stolen  from  one  N., 
at  night;  that  on  the  same  night  another  mare 
and  other  property  was  stolen  from  neighbors 
of  N.;  that  defendants  were  afterwards  seen 
traveling  towards  eastern  Oregon  with  the 
mares  in  their  possession ;  that  on  a  direct  route 
from  there  to  Salem  other  property  had  been 
stolen;  and  that,  when  defendants  were  arrest- 
ed at  Salem,  soon  after,  they  had  the  mare  de- 
scribed in  the  indictment,  and  the  other  stolen 
property,  in  their  possession.  Held,  that  it  was 
admissible,  since  it  was  impracticable  to  trace 
defendants'  connection  with  N.'s  mare  from  the 
time  it  was  stolen  until  their  arrest  without  dis- 
closing the  commission  of  the  other  crimes. 

2.  On  such  trial  defendants'  affidavit  for  a 
continuance  should  not  be  read  and  commented 
on  by  the  district  attorney  in  his  closing  argu- 
ment to  the  jury,  or  they  be  permitted  to  take  it 
to  their  room  while  deliberating  on  their  verdict, 
unless  the  affidavit  is  first  admitted  in  evidence. 

Appeal  from  circuit  court,  Linn  county; 
Reuben  P.  Boise,  Judge. 

Charles  Baker  and  F.  S.  Phelps  were  con- 
victed of  larceny,  and  appeal.  Reversed. 

J.  K.  Weatherford  and  W.  S.  WcFadden, 
for  appellants.  Geo.  E.  Chamberlain, 
Atty.  Gen.,  for  tbe  State. 

BEAN,  J.  The  defendants  were  indicted, 
tried,  and  convicted  of  the  crime  of  larceny 
In  stealing  one  mare,  tbe  property  of  S.  N. 
Needham.  On  tbe  trial  the  prosecution 
gave  evidence  tending  to  show  that  the 
animal  described  in  tbe  indictment  was 
stolen  from  Needham's  pasture,  about 
four  miles  southeast  of  Albany,  in  Linn 
county,  on  the  night  of  the  12th  of  Octo- 
ber, 1891 ;  aud  on  the  same  night  another 
animal  was  stolen  from  one  Anderson,  and 
a  saddle  and  bridle  from  A 1  hers,  both 
neighbors  of  Needham.  On  the  15th  of  the 
same  month  the  defendants  were  seen  at 
the  toll  gate  on  the  toll  road  leading  from 
Lebanon  to  eastern  Oregon,  traveling 
east,  with  these  two  animals  in  their  pos- 
session, but,  having  no  money  with 
which  to  pay  toll,  were  compelled  to  and 
did  return  towards  the  Willamette  valley, 
and  two  days  later  the  animals  were 
turned  into  a  pasture  near  or  adjacent  to 
the  toll  road,  where  they  remained  until 
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the  night  of  the  30th,  when  they  were 
taken  therefrom,  without  the  knowledge 
of  the  owner  of  the  pasture,  and  without 
the  pasturage  having  been  paid.  On  the 
same  night  the  animals  were  taken  from 
the  pasture,  and  on  a  direct  route  from 
there  to  Salem,  there  was  stolen  from  une 
Royce.at  Lebanon,  a  spring  back,  a  set  of 
harness,  and  a  buggy  robe;  and  from  one 
Baltimore,  about  12  miles  east  of  Albany, 
a  pair  of  single  lines,  a  buggy  cushion,  and 

•two  blankets.  The  defendants  were  ar- 
rested at  Salem  on  the  evening  of  the  fol- 
lowing day,  having  in  their  possesion,  as 
the  evidence  tended  to  show,  the  mare  de- 
scribed in  the  indictment;  also  the  Ander- 
son mare,  and  the  property  stolen  from 
Alhern,  Baltimore  and  Koyee.  The  defend- 
ants objected  and  excepted  to  the  admis- 
sion of   any  evidence  tending   to  show 

.  that  any  of  the  property  claimed  to  have 
been  found  in  defendants'  possession  at 
the  time  of  their  arrest,  except  that  de- 
scribed in  tbeiudictment,  was  stolen  prop- 
erty, on  the  ground  that  such  evidence 
tended  to  prove  other  and  different  crimes 
from  the  one  alleged  in  the  indictment. 
Tho  general  rule  is  unquestioned  that  evi- 
dence of  a  distinct  crime  unconnected  with 
that  laid  in  tbeindictmentcannot  be  given 
in  evidence  against  the  prisoner.  Such  evi- 
dence tends  to  mislead  the  jury,  creates  a 
prejudice  against  the  prisoner,  and  requires 
bim  to  answer  a  charge  for  the  defense 
of  which  he  is  not  supposed  to  have  made 
preparation.  And  while,  as  Lord  Camp- 
bell says,  Mit  would  be  evidence  to  prove 
that  the  prisoner  is  a  very  bad  man,  and 
likely  to  commit  such  an  offense, "( Reg. 
v.  Oddy,  6  Cox  Crlm.  Caa.  210,)  under  no 
enlightened  system  of  jurisprudence  can  a 
person  be  convicted  of  one  crime  on  proof 
that  he  has  committed  another.  It  is  of 
the  utmost  importance  to  a  defeudant 
that  the  facts  given  in  evidence'  by  the 
prosecution  shall  consist  exclusively  of  the 
transaction  which  forms  the  subject  of  the 
indictment,  and  which  he  has  come  pre- 
pared to  answer.  And  yet,  while  this  is 
the  general  rule,  the  exceptions  to  it  are  so 
numerous  that  It  has  been  said  "It  is  diffi- 
cult to  determine  which  is  the  most  exten- 
sive,—the  doctrine  or  the  acknowledgment 
exceptions."  Trogdon  v.  Com.,  31  Grat. 
870.  In  cases  where  the  prosecution  relies 
on  clrcumstautial  evidence  for  a  convic- 
tion, and  the  evidence  offered  forms  logical- 
ly one  link  in  the  chain  of  circumstances, 
tending  to  show  that  he  who  committed 
the  one  crime  must  have  committed  the 
other,  or  Is  so  intermingled  and  connected 
with  the  crime  charged  as  to  form  one  en- 
tire transaction,  it  is  admissible,  although 
it  may  tend  to  prove  distinct  felonies. 
The  purpose  of  such  proof,  however,  should 
be  explained  in  the  charge  of  the  court. 
Whart.  Crlm.  Ev.  §  31;  Brown  v.  Com.,  76 
Pa.  St.  319;  Mason  v.  State,  42  Ala.  532; 
Long  v.  State,  11  Tex.  App.  381 ;  Jones  v. 
State,  14  Tex.  App.  85;  House  v.  State,  16 
Tex.  App.  25;  Heath  v. Com.,  1  Rob.  (Va.) 
735.  "It  frequently  happens,"  says  Brock- 
enbrougb,  J.,  "  that,  as  the  evidence  of  cir- 
cumstances must  be  resorted  to  for  the 
purpose  of  proving  the  commission  of  the 
particular  offense  charged,  the  proof  of 
these  circumstances  involves  the  proof  of 


other  acts,  either  criminal  or  apparently 
innocent.  In  such  cases  it  is  proper  that 
the  chain  of  evidence  should  be  unbroken. 
If  one  or  more  links  of  that  chain  consist 
of  circumstances  which  tend  to  prove  the 
prisoner  has  been  guilty  of  other  crimes 
than  that  charged,  this  is  no  reason  why 
the  court  should  exclude  those  circum- 
stances. They  are  so  intimately  con- 
nected and  blended  with  the  main  facts 
adduced  in  evidence  that  they  cannot  be 
departeil  from  with  propriety,  and  there 
is  no  reason  why  the  criminality  of  such 
intimate  and  connected  circumstances 
should  exclude  them  more  than  other 
facts  -apparently  innocent."  Walker  v. 
Com.,  1  Leigh,  574.  Now,  in  the  case  at 
bar,  the  evidence  tending  to  show  that 
the  property  found  in  defendants'  posses- 
sion at  the  time  of  their  arrest  was  stolen 
property  was  so  intermingled  and  con- 
nected with  the  evidence  tending  to  show 
that  defendants  committed  the  crime 
charged  as  to  form  one  entire  transac- 
tion, and  to  identify  the  actor  by  a  con- 
nection which  logically  tends  to  show 
that  he  who  committed  the  one  must 
have  committed  the  other.  Without  such 
evidence,  the  chain  of  circumstances 
against  the  defendants  would  not  have 
been  complete,  and  the  state  could  not 
have  made  out  its  case  in  its  entirety.  To 
exclude  the  evidence  relating  to  the  lar- 
cencies  for  which  the  prisoners  were  not 
on  trial,  would  have  broken  the  chain 
formed  of  links  more  or  less  perfect  con- 
necting them  with  the  one  which  consti- 
tuted the  subject-matter  of  the  trial,  for 
it  was  impracticable  for  the  prosecution 
to  trace  the  animal  of  Need  ham  and  de- 
fendants'connection  therewith  from  the 
time  it  was  stolen  until  their  arrest  with- 
out disclosing  the  commission  of  the  other 
crimes,  and  hence  we  are  of  the  opinion 
that  no  error  was  committed  in  admitting 
such  testimony. 

This  cause  was  continued  from  the 
March  to  the  June  term  of  the  court  below 
on  an  affidavit  made  by  the  defendaut 
Baker,  in  order  to  procure  the  attendance 
of  five  certain  witnesses  in  behalf  of  the 
defendants.  In  this  affidavit  he  repre- 
sented that  he  could  have  these  witnesses 
duly  served,  and  their  attendance  in  the 
trial  at  the  succeeding  term,  and  could 
prove  by  one  of  them  that  the  mare  in 
question  was  stolen  on  the  8th  day  of  Oc- 
tober; and  by  two  others  that  neither  of 
the  defendants  were  in  Linn  county  at 
that  time,  but  both  were  in  Portland 
from  the  3d  to  the  15th  of  October,  and 
therefore  could  not  have  stolen  the  mare 
described  in  the  ludictment.  Neither  of 
the  witnesses  referred  to  in  the  affidavit 
were  called  or  testified  at  the  trial,  and 
the  district  attorney,  in  his  closing  argu- 
ment to  the  jury,  was  permitted  by  the 
court,  against  the  objection  and  exception 
of  the  defendants,  to  read  the  affidavit 
for  a  continuance,  and  comment  thereon, 
and  the  jury  were  allowed  and  permitted 
to  take  this  affidavit  to  their  room  whi» 
deliberating  on  their  verdict,  without  the 
same  having  been  offered  or  admitted  in 
evidence,  to  which  defendants  also  ex-, 
cepted.  It  seems  to  us  this  was  clearly' 
error.   The  affidavit  was  no  part  of  the 
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evidence  in  tbe  case,  and  should  not  have 
been  referred  to  or  used  as  such,  or  per- 
mitted to  go  to  tbe  jury,  without  first 
having  been  regularly  admitted,  if  compe- 
tent, as  evidence,  and  defendants  given  an 
opportunity  to  make  any  explanation 
they  may  have  desired  as  to  the  absence 
of  these  witnesses,  or  of  any  other  state- 
ment in  the  affidavit.  Hill's  Code,  §§  204, 
1356;  Mcleod  v.  Railway  Co., 71  Iowa,  138, 
32  N.  W.  Rep.  246;  Alger  v.  Thompson,  1 
Allen,453;  State  v. Lantz,23  Kan. 728.  But 
counsel  for  the  state  insists  that  the  rec- 
ord does  not  disclose  that  the  comments 
of  tbe  district  attorney  or  the  considera- 
tion of  the  affidavit  by  the  jury  produced 
any  improper  influence  on  the  jury,  or 
prejudiced  the  defendants  In  any  way.  A 
copy  of  the  affidavit  is  in  the  record,  from 
wbicb  It  is  apparent  that  an  inference  may 
have  been,  and  perhaps  was,  drawn  un- 
favorable to  the  defendants,  because  of 
their  failure  or  neglect  to  secure  the  at- 
tendance and  testimony  of  the  witnesses 
named  therein,  and  hence  we  cannot  say 
the  error  was  a  harmless  one.  The  cause 
must  therefore  be  reversed,  and  a  new 
trial  ordered. 


(13  Mont.  70) 

HOSKINS  v.  WHITE  et  al. 

(Supreme  Court  of  Montana.    Jan.  30,  1893.) 

Action  fob  Wkonqpcl  Attachment  —Parties — 
Amendment  of  Pleadings— Infanot  of  Plain- 
tiff—Emancipation. 

1.  In  an  action  for  wrongful  attachment, 
the  principals  in  the  attachment  bond  are  prop- 
er parties,  though  the  bond  was  signed  only  by 
the  sureties. 

2.  Code  Civil  Proc.  8  9,  provides  that, 
"when  an  infant  is  a  party,  he  snail  appear  by 
guardian,  who  may  be  appointed  by  the  court 
in  which  the  action  is  prosecuted,  etc  Sec- 
tion 116  provides  for  amending  pleadings  by  in- 
serting the  name  of  a  party.  Held  that,  where 
the  complaint  shows  plaintiff  to  be  a  minor,  it 
is  not  subject  to  demurrer  because  of  plaintiffs 
want  of  capacity  to  sue,  but  a  guardian  should 
be  appointed,  and  his  name  inserted. 

3.  The  emancipation  of  a  minor  by  his 
parents  does  not  render  him  capable  of  suing 
without  a  guardian. 

Appeal  from  district  court,  Park  coun- 
ty; Frank  Henry,  Judge. 

Action  by  Clarence  F.  Hoskins  against 
F.  A.  White  and  others.  Defendants  had 
judgment,  and  plaintiff  appeals.  Re- 
versed. 

E.  P.  Cad  well,  for  appellant.  Word, 
Smith  &  Word,  for  respondents. 

HARWOOD,  J.  Plaintiff  brought  this 
action  to  recover  damages  for  the  alleged 
wrongful  attachment  of  his  goodwill  a  for- 
mer suit  prosecuted  against  him  by  re- 
spondents F.  A.  White  and  J.  L.  Piatt, 
Jr.  To  obtain  the  attachment  in  the  for- 
mer suit.  White  and  Piatt  procured  and 
filed  the  undertaking  required  by  statute, 
executed  by  D.  O'Shea  and  William  O'Con- 
nor, as  sureties,  but  such  undertaking 
was  not  signed  by  the  attaching  creditors, 
White  and  Piatt.  In  that  suit  it  appears 
Hoskins  prevailed, and  the  attachment  on 
his  goods  was  dissolved.  Now  he  prose- 
cutes this  action  against  White  and 
Piatt,  and   their  sureties,  O'Shea  and 


O'Connor,  all  joined  as  defendants  herein, 
to  recover  damage  for  said  wrongful  at- 
tachment. 

The  first  question  presented  on  this  ap- 
peal is  whether  the  district  couurt  erred 
in  sustaining  the  demurrer  iuter posed  by 
defendants  White  and  Piatt,  on  the  ground 
that  they  were  improperly  joined  with 
O'Shea  and  O'Connor  as  defendants  in  this 
action.  The  tendency  of  the  Montana  de- 
cisions appears  to  be  to  the  effect  that  the 
sureties  in  such  an  undertaking,  and  the 
principal  on  whose  behalf  it  was  executed, 
may  be  proceeded  aguinst  in  the  same  ac- 
tion for  the  damage  sustained.  Mcintosh 
v.  Hurst,  6  Mont.  287,12  Pac.  Rep.  647; 
Plerse  v.  Miles,  5  Mont.  549,  6  Pac.  Rep. 
347.  See,  also,  Jennings  v.  Jonier,  1  Cold. 
645.  It  ought  to  be  so  held  on  principle. 
The  subject  of  the  action  is  the  damage 
committed  by  tbe  wrongful  attachment. 
Tbe  principal  and  sureties  are  all  liable 
for  one  and  the  same  thing,  to  tbe  amount 
for  which  the  undertaking  provides.  If  A, 
in  writing,  guaranties  that  B.  will  pay  his 
own  grocery  bill,  would  It  be  contended 
that  A.  and  B.  could  not  be  sued  together 
In  the  same  action  for  that  debt?  Al- 
though B.  did  not  sign  the  guaranty  to  pay 
his  own  debt,  both  are  liable  for  the  bill, 
— one  as  primary  debtor,  and  tbe  other  as 
surety  or  guarantor.  Here,  in  the  action 
at  bar.  White  and  Piatt  and  O'Shea  and 
O'Connor  are  all  liable  for  one  and  the 
same  damage,  committed  by  tbe  wrong- 
ful attachment,— White  and  Piatt  primari- 
ly, and  O'Shea  and  O'Connor  as  sureties. 
The  latter  have  guarantied,  as  evidenced 
by  the  written  undertaking,  that  White 
and  Piatt  will  pay  such  damages.  In 
Plnney  v.  Hershfield,  1  Mont.  367,  (an  ac- 
tion to  recover  damages  for  wrongful  at- 
tachment,) it  was  held  that  "a  demand 
on  the  principal  debtor,  and  a  failure  on 
bis  part  to  do  that  which  he  is  bound  to 
do,  are  requisite  to  found  any  claim 
against  the  guarantor.  2  Pars.  Cont.  29." 
In  the  case  at  bar  tbe  condition  of  the  un- 
dertaking is  that,  the  undersigned  sureties, 
"  In  consideration  of  tbe  premises  and  of  the 
Issuing  of  said  attachment,  do  jointly  and 
severally  undertake,  in  the  sum  of  $1,270, 
and  promise,  to  the  effect  that  if  the  de- 
fendant recover  judgment  in  said  action, 
or  if  the  attachment  be  dismissed,  tbe 
plaintiff  will  pay  all  costs  that  may  be 
awarded  to  the  said  defendant,  and  all 
damages  he  may  sustain  by  reason  of  the 
attachment."  Section  16  of  the  Code  of 
Civil  Procedure  provides  that  "any  person 
may  be  made  defendant  who  has  or  claims 
an  interest  in  the  controversy  adverse  to 
the  plaintiff. "  Is  not  the  principal  who 
caused  tbe  attachment,  and  whom  the 
sureties  guarantied  would  pay  tbe  dam- 
age, a  party  in  interest,  adverse  to  the 
plaintiff?  He  is  bound  to  reimburse  the 
sureties  for  whatever  they  are  compelled 
to  pay  on  bis  behalf  in  the  premises.  Tbe 
statute  provides  that  where  "one  or  more 
of  the  defendants  against  whom  the  judg- 
ment is  to  be  rendered  are  principal  debt- 
ors, and  others  of  the  said  defendants  are 
sureties  of  such  principal  debtor  or  debt- 
ors, the  court  may  order  the  judgment  so 
to  state;  and,  upon  tbe  issuance  of  an  ex- 
ecution npon  such  judgment,  It  shall  di- 
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rect  the  sheriff  to  make  the  amount  due 
thereon  out  of  the  goods  and  chattels, 
lands  and  tenements,  of  the  principal  debt- 
or or  debtors,  or.  If  sufficient  thereof  can- 
not be  found  within  his  county  to  satisfy 
the  same,  then  that  he  levy  and  make  the 
same  out  of  the  property,  personal  or  real, 
of  the  Judgment  debtor  who  was  surety." 
Comp.  St.  div.  5,  §  1203. 

Respondents'  council  contend  that  there 
can  be  no  implied  parties  to  the  obligation 
sued  on.  True  enough,  but  the  obliga- 
tion sued  on  should  not  be  confounded 
with  the  evidence  by  which  defendants  be- 
came parties  to  that  obligation.  The  ob- 
ligation, resting  upon  all  these  defendants 
alike,  is  to  compensate  for  the  damage  re- 
sulting from  said  wrongful  attachment. 
That  damage  is  the  cause  of  action.  The 
obligation  to  answer  therefor  rests  npon 
several  parties.  White  and  Piatt  are  pri- 
marily bound  therefor,  because  of  the  obli- 
gation imposed  by  law  to  answer  for  a 
damage  directly  caused  by  their  unlawful 
act  in  suing  out  the.  attachment.  They 
are  the  principal  parties,  charged  there- 
with by  operation  of  law,  because  they 
are  the  direct  authors  of  the  damaging 
act.  But  the  law,  to  make  sure  provhdon 
that  the  damage  wrought  by  the  misuse 
of  its  process  will  be  compensated,  requires 
that  others  shall  take  upon  themselves 
the  same  obligation,  namely,  to  answer 
for  the  damage  caused  by  the  wrongful 
procurement  and  use  of  the  attachment 
writ.  O'Shea  and  O'Connor,  by  their 
written  engagement,  took  upon  them- 
selves the  same  obligation,  and  upon  this 
evidence  the  law  lays  upon  them  a  Judg- 
ment for  said  damage,  of  course  not  ex- 
ceeding the  amount  of  their  undertaking; 
and,  if  Judgment  was  sought  against  the 
sureties  for  any  greater  amount  than 
their  undertaking.  It  would  be  limited 
thereto.  It  is  eminently  proper  that  all 
parties  hound  for  this  damage  should  be 
proceeded  against  in  the  same  action  (Jen- 
nings v.  Jonler,  supra,)  If  they  can  be 
found  and  served  with  summons,  because 
plaintiff  has  a  right  to  Judgment  against 
them  without  prosecuting  two  actions, 
although  plaintiff,  at  bis  option,  may 
proceed  against  all  or  part  of  those  liable 
to  answer  for  the  same  obligation,  (sec- 
tion 20,  Code  Civil  Proc,  and  section  1296, 
div.  5,  Comp.  St. ;)  and  to  deny  plaintiff's 
right  to  have  such  Judgment  as  he  may 
recover  entered  against  White  and  Piatt, 
as  well  as  O'Shea  and  O'Connor,  in  this 
action,  by  sustaining  the  demurrer  on  be- 
half of  White  and  Piatt,  on  the  ulleged 
ground  of  misjoinder,  was  error. 

The  second  proposition  to  be  considered 
arose  in  this  wise:  After  demurrer  on  be- 
half of  White  and  Piatt  was  sustained, 
the  action  was  proceeded  with  against 
said  sureties,  O'Shea  and  O'Connor.  It 
appears  that  upon  the  trial  the  evidence 
disclosed  the  fact  that  the  plaintiff  was  a 
minor,  then  of  the  age  of  19  years.  There- 
upon evidence  was  also  introduced  to 
show  "that  plaintiff  was  emancipated, 
and  given  his  time,  by  his  father  and 
mother,  in  the  month  of  Mnrch,  1889,  and 
was  released  by  them  from  auy  responsi- 
bility to  them  as  their  son,  by  reason 
of  his  being  under  the  age  of  twenty-one 


years;"  that  during  all  times  stated  in 
the  complaint,  "and  at  the  present  time, 
plaintiff  was  acting  and  doing  business  as 
a  man  of  the  age  of  twenty -one  years; 
that  neither  of  bis  parents  have  or  claim 
any  right,  title,  or  interest  in  his  property 
or  IiIh  earnings,  as  his  parents,  since,  or  at 
any  time  since,  the  month  of  March,  1889." 
At  the  close  of  the  introduction  pf  evi- 
dence on  behalf  of  plaintiff,  he  asked  leave 
of  court  to  amend  his  complaint  "  to  con- 
form to  the  evidence  Introduced;"  and, 
having  obtained  such  leave,  riled  his  com- 
plaint as  amended,  setting  forth  the  facts 
above  stated  in  relation  to  his  minority 
and  alleged  emancipation  by  bis  parents. 
Defendants  O'Shea  and  O'Connor  thereup- 
on interposed  a  demurrer  to  said  last 
amended  complaint,  on  the  ground 
"that  it  appears  upon  the  face  of  said 
amended  coraplaiut  that  plaintiff  has  no 
legal  capacity  to  sue  or  maintain  this 
uction."  This  demurrer  was  sustained 
by  the  court,  and  that  order  is  assigned 
as  error. 

Where  an  amendment  is  properly  al- 
lowed to  cover  some  variance,  and  make 
the  allegations  conform  to  the  proof,  as 
contemplated  in  sections  112  and  118  of 
the  Code  of  Civil  Procedure,  we  do  not  think 
it  would  be  subject  to  demurrer.  The 
amendment  as  to  the  minority  and  the 
emancipation  of  plaintiff,  however,  had 
no  reference  to  matter  originally  intro- 
duced lu  the  case  by  auy  allegations,  so 
there  was  no  variance  "  between  the  alle- 
gations in  the  pleadings  and  the  proofs" 
to  be  cured  by  such  an  amendment.  But 
the  feature  disclosed  by  the  proof  on 
which  the  amendment  was  Introduced  re- 
lated to  plaintiff's  capacity  to  prosecute 
his  action  alone.  The  only  question  in 
relation  to  that  point  Is  whetherthecourt 
ruled  correctly  in  entertaining  and  sus- 
taining a  demurrer  on  the  disclosure  by 
the  proof  that  plaintiff  was  a  minor,  in 
court  with  an  action,  witboutaguardian, 
and  the  insertion  of  that  fact  in  the  com- 
plaint by  amendment.  Where  nonsuit 
has  been  granted  on  such  disclosure,  it  has 
been  held  error  on  appeal,  and  that  It  is 
only  ground  for  abatement.  Drago  v. 
Mobo,  10  Amer.  Dec.  592;  Moke  v.  Fellman, 
67  Aicer.  Dec.  656;  Scbemerhorn  v.  Jen- 
kins, 7  Johns.  878;  Young  v.  Young,  3  N. 
H.  345;  Blood  v.  Harrington,  8  Pick.  552; 
1  Chit.  PI.  464.  It  is  also  directly  held 
that  an  amendment  is  allowable  by  the  in- 
sertion of  the  name  of  theguardian  orpro- 
cheln  ami.  Young  v.  Young  und  Blood  v. 
Harrington,  supra.  The  terms  of  our 
statute  seem  to  contemplate  that  a  minor 
may  come  into  court  with  his  action ;  und, 
It  appearing  that  he  is  a  minor,  the  court 
will,  on  suggestion  of  that  fact,  clothe  him 
with  capacity  to  prosecute  his  action  by 
the  appointment  of  a  guardian,  and  al- 
low amendment  of  his  complaint  by  in- 
serting the  name  of  such  guardian,  (sec- 
tions 9,  10,  116,  Code  Civil  Proc.;)  and 
from  the  authorities  supra  this  would  ap- 
pear to  be  the  proper  practice  in  such  a 
case  as  this.  The  language  of  sections  9 
and  10  of  our  Code  of  Civil  Procedure  is 
as  follows:  "When  an  Infant  is  a  party 
he  shall  appear  by  guardian,  who  may  be 
appointed  by  the  court  in  which  the  ac- 
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tion  was  prosecuted,  or  by  a  judge  thereof, 
or  a  probate  judge."  Section  9.  "The 
guardian  shall  be  appointed  oh  follows: 
First.  When  the  Infant  l«  plaintiff,  upon 
the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years,  or,  if  under  that 
age,  upon  the  application  of  a  relative  or 
friend  of  the  infant.  Second.  When  the  In- 
fant is  defendant,  upon  the  application  of 
the  Infant,  if  be  be  of  the  age  of  fourteen 
years,  and  apply  within  ten  days  after  tho 
service  of  the  summons;  if  he  be  under 
the  age  of  fourteen,  or  neglect  so  to  apply, 
then  upon  «p  plica  tion  of  any  other  party 
to  the  action,  or  of  a  relative  or  friend  to 
the  infant. "  Section  10.  Section  116  of  the 
Code  of  Civil  Procedure  provides  for 
amendment  by  inserting  the  name  of  a 
party.  Young  v.  Young  and  Blood  v. 
Harrington,  supra.  While  the  question  of 
emancipation  would  be  a  relevant  inquiry 
if  the  controversy  related  to  the  right  of 
plaintiff  to  property  or  earnings,  as  be- 
tween himself  and  parents  or  others,  we 
do  not  think  emancipation  by  the  parent 
would  clothe  the  minor  with  capacity  to 
sue,  especially  In  view  of  our  statute  In 
that  regard.  In  Person  v.  Chase,  37  Vt. 
647,  the  court  (per  Kellogg,  J.)  said: 
"The  emancipation  of  the  infant  by  his 
father  did  not  enlarge  or  affect  his  capaci- 
ty to  make  a  contract,  and  its  only  effect 
was  to  release  him  from  his  father's  con- 
trol, and  to  give  him  a  right,  as  against 
his  father,  to  his  earnings.  Taunton  v. 
Plymouth,  15  Mass.  203;  Vent  v.  Osgood, 
19  Pick.  572."  The  judgment  must  be  re- 
versed, and  the  cause  remanded,  with  di- 
rection to  overrule  demurrers,  and  allow 
plaintiff  to  proceed  according  to  tho 
views  herein  set  forth ;  and  It  will  be  so 
ordered.  Reversed. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(4  Ariz.  1) 

PORTER  v.  HUGHES,  Auditor. 

(Supreme  Court  of  Arizona.    Jan.  26,  1893.) 

Veto  Poweb— Appropriation  Bill— Disapprov- 
al of  Sinolb  Item. 

Act  Cong.  July  19,  1876,  (Organic  Act 
of  the  Territory  of  Arizona.)  conferring  on  the 
governor  the  veto  power,  provides  (1)  that,  if 
he  approve  a  bill,  he  shall  sign  it;  (2)  if  he  do 
not  approve  it,  he  shall  return  it,  together  with 
his  objection,  to  the  house  in  which  it  orig- 
inated; and  (3)  that  he  may  retain  a  bill  until 
it  becomes  a  law  by  the  expiration  of  10  days 
while  the  legislature  is  in  session.  Held,  that 
where  the  governor  signed  the  appropriation 
bill  of  1887,  (Rev.  St.  1887,  Appendix,)  and  add- 
ed after  his  signature  that  the  same  is  approved 
except  as  to  subdivision  17  of  section  1,  and  re- 
turned the  bill  to  the  house  in  which  it  orig- 
inated, which  sustained  the  veto,  the  bill  as  a 
whole  was  approved,  since  the  governor  had  no 
power  to  veto  a  single  item  of  an  appropriation 
MIL 

Petition  by  W.  W.  Porter  for  a  peremp- 
tory writ  of  mandamus  to  be  directed  to 
Thomas  Hughes,  auditor  of  the  territory, 
to  compel  him  to  issue  to  plaintiff  a  war- 
rant on  the  treasurer  of  the  territory  for 
the  sum  of  $1,200  in  payment  of  his  salary 
as  district  judge.    Writ  granted. 


W.  W.  Porter  and  W.  H.  Barnes,  for 
plaintiff.  William  Herring,  Atty.Gen.,  for 
defendant. 

SLOAN,  J.  The  plaintiff,  W.  W.  Porter, 
applies  to  this  court  for  a  peremptory 
writ  of  mandamus  to  be  directed  to  the 
defendant,  Thomas  Hughes,  auditor  of  the 
territory,  requiring  him,  as  said  auditor, 
to  issue  a  warrant  on  the  treasurer  of  the 
territory,  In  favor  of  the  plaintiff,  for  the 
sum  of  $1,200.  This  sum  plaintiff  claims 
to  be  due  him  for  salary  as  one  of  the  dis- 
trict judges  of  the  territory  for  the  years 
1*87  and  1888,  under  an  act  of  the  legisla- 
tive assembly  entitled  "An  act  making  ap- 
propriations for  the  current  and  contin- 
gent expenses  of  the  civil  government  of 
the  territory  of  Arizona  for  the  two  years 
ending  on  the  31st  day  of  December,  1888, 
and  for  other  purposes."  This  act  is  pub- 
lished in  the  appendix  to  the  Revised  Stat- 
utes of  1887.  Among  other  items  of  ap- 
propriation enumerated  in  said  act  is  one 
numbered  17  therein,  which  reads  as  fol- 
lows :  "  For  territorial  salaries  of  the  dis- 
trict judges,  as  provided  by  law,  to  be  ex- 
pended under  the  direction  of  the  terri- 
torial auditor,  to  be  paid  in  quarterly 
installments,  f 7,200.00;  one  half  to  be  ex- 
pended in  each  of  the  years  1887  and  1888. " 
Following  the  act  as  published  in  the 
appendix  to  the  Revised  Statutes, appears 
the  following  note:  "Approved  March  10, 

1887,  (except  as  to  Item  No.  17,  which  was 
vetoed  by  the  governor,  and  veto  sus- 
tained by  the  body  in  which  the  act  orig- 
inated.)" The  case  was  heard  upon  an 
agreed  statement  of  facts  signed  by  the 
plaintiff  and  by  Clark  Churchill,  attorney 
general,  for  the  defendant.  The  facts,  as 
agreed  to,  are  aB  follows:  First,  that  the 
petitioner  was  one  of  the  associate  judges 
of  the  supremo  court  for  the  years  1887  and 

1888,  and  district  judge;  second,  that  the 
petitioner  received  from  the  territory  dur- 
ing that  time  f  50  per  month,  and  no  more : 
third,  that  the  governor  sinned  the  ap- 
propriation bill  passed  in  the  year  1887,  as 
it  appears  in  the  appendix  to  tho  Revised 
Statutes ;  fourth,  that  in  signing  it  headded 
that  the  same  was  approved,  except  as  to 
subdivision  17  of  section  1,  which  applies  to 
appropriation  for  salaries  of  judges  of  the 
district  court;  fifth,  that  the  auditor  has 
refused  a  warrant  for  the  amount  claimed 
in  the  petition,  or  any  other  amount. 

Under  the  pleadings  and  the  facts  as 
agreed  to,  there  is  but  one  question  in  this 
action  for  our  decision.  Did  item  17  of 
said  appropriation  bill  become  a  law  at 
tho  time  the  governor  affixed  his  signa- 
ture to  the  bill,  notwithstanding  his  at- 
tempt to  except  such  item  from  his  ap- 
proval of  the  bill  as  a  whole?  What  is 
commonly  known  as  the  "veto  power" 
was  conferred  upon  the  governor  of  the 
territory  by  the  act  oi  congress  of  July  19, 
1876.  By  the  terms  of  this  act  the  govern- 
or, in  exercising  the  power,  is  limited  to 
one  of  the  following  courses  of  action: 
First,  if  he  approve  a  bill,  he  shall  sign  it; 
second,  If  he  shall  not  approve  It,  he  shall 
return  It,  together  with  bis  objection,  to 
the  house  in  which  it  originated;  third, 
he  may  retain  a  bill  presented  to  him  for 
his  approval  until  it  becomes  a  law  by  the 
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expiration  of  10  days  after  said  presenta- 
tion, provided  the  aHHerably  shall  not  have 
adjourned  sine  die  during  the  10  days,  in 
which  case  it  shall  not  become  a  law.  By 
the  organic  act  referred  to,  whatever  the 
governor  may  do  In  the  premises  has  ref- 
erence to  a  bill  in  its  entirety,  and  not  to 
any  of  Its  parts.  A  bill  is  approved  as  a 
whole,  or  disapproved  as  a  whole.  The 
signature  of  the  governor  affixed  to  a  bill 
is  the  evidence  of  his  approval.  In  the 
case  of  the  act  in  question,  it  being  admit- 
ted that  the  governor  affixed  his  signa- 
ture to  the  same,  this  action  of  the  govern- 
or, being  in  full  compliance  with  the  or- 
ganic act,  must  be  taken,  therefore,  as  an 
approval  of  the  whole  bill  as  passed  by 
the  assembly,  and  as  presented  to  him  for 
his  official  action.  It  becomes  immaterial 
what  the  governor  may  have  done  there- 
after in  the  way  of  adding  bis  objections 
to  any  part  of  said  bill,  tor  he  had  already 
exercised  the  full  measure  of  his  power  In 
respect  thereto.  We  hold,  therefore,  said 
item  numbered  17  in  said  appropriation 
bill,  making  appropriations  for  the  sal- 
aries of  the  Judges  of  the  district  courts, 
to  be  valid,  and  that  the  plaintiff  is  enti- 
tled to  the  relief  prayed  for  in  his  com- 
plaint.  The  writ  will  issue. 

SLOAN,  KIBBEY,  and  WELLS,  JJ., 
concur. 


(4  Alls.  4) 

CHARTZ  v.  TERRITORY. 
(Supreme  Court  of  Arizona.  Jan.  26,  1893.) 
Mordeb— Special  Grand  Jukt  —  Trial  Juhok — 
Challenge— Qualifications  —  Expression  op 
Opinion— Discovert  After  Trial— Hew  Trial 
—Harmless  Error. 

1.  Rev.  St  par.  2184,  relating  to  the  draw- 
ing of  jurors,  provides  that  the  judge  "may,  in 
his  discretion,'  order  drawn  a  grand  jury  from 
the  regular  list.  Paragraph  2196  provides  that 
where  jurors  are  not  drawn  and  summoned  in 
the  manner  hereinbefore  prescribed  to  attend 
any  district  court,  or  a  sufficient  number  fail  to 
appear,  such  court  "may,  in  its  discretion,"  or- 
der a  sufficient  number  to  be  drawn  forthwith, 
and  summoned  to  attend  said  court  Held,  that 
a  grand  jury,  summoned  on  an  open  venire  from 
the  body  of  the  county,  after  the  discharge  of 
the  regular  grand  jury  drawn  from  the  regular 
list,  was  legal,  and  an  indictment  returned  by 
such  jury  was  valid. 

2.  Where,  in  a  criminal  case,  it  does  not 
appear  that  defendant  exhausted  his  peremp- 
tory challenges,  and  was  compelled  to  exercise 
one  challenge  on  an  objectionable  juror,  as  to 
whom  a  challenge  had  been  erroneously  over- 
ruled, the  error  is  harmless. 

3.  In  a  murder  case,  a  juror  on  his  voir 
dire  stated  that  he  had  formed  a  qualified  opin- 
ion of  defendant's  guilt  or  innocence,  but  it  was 
not  such  as  would  control  him  in  arriving  at 
a  verdict,  and  that  he  had  no  prejudice  against 
defendant.  After  the  .trial  it  was  shown  that 
prior  to  the  trial  the  juror  had  said  to  the  affi- 
ant that  "there  are  so  many  married  men 
whose  wives  are  loose  characters,  and  single 
men  will  get  around  them  and  get  the  best  of 
them,  and  their  husbands  will  make  gun-play," 
and  he  didn't  believe  in  it;  and  that,  from  what 
he  had  heard  and  read  about  the  case,  he  was 
satisfied  that  defendant  was  guilty.  It  appeared 
that  defendant  did  not  learn  these  facts  un- 
til after  the  trial.  Held,  that  the  juror  was  dis- 
qualified, and  the  showing  sufficient  to  entitle 
defendant  to  a  new  trial. 

4.  tinder  Pen.  Code,  §  1759,  providing  that 


a  new  trial  may  be  granted  "where  any  good 
cause  exists  other  than  those  in  this  section 
enumerated,"  a  new  trial  may  be  granted  on  the 
ground  of  the  disqualification  of  a  trial  juror, 
though  such  ground  is  not  specified  in  the  sec- 
tion as  one  of  the  causes  for  granting  such  new 
trial. 

Appeal  from  district  court,  Yavapai 
county;  Edmund  VY.  Wells,  Judge. 

John  Charts  was  convicted  of  murder, 
and  appeals.  Reversed. 

Herndon  &  Hawkins,  James  H.  Wright, 
and  W.  M.  Lang,  for  appellant.  Robert 
Brown,  Diet.  Atty.,  and  Baldwin  &  John- 
son, for  the  Territory. 

SLOAN,  J.  The  defendant  was  indict- 
ed, tried,  and  convicted  in  the  district 
court  of  Yavapai  for  the  crime  of  murder. 
His  motion  for  a  new  trial  having  beeu 
overruled,  defendant  appeals  to  this 
court.  Numerous  errors  are  assigned, 
the  more  important  of  which  we  will  con- 
sider. 

A  challenge  was  interposed  by  the  de- 
fendant to  the  panel  of  grand  jurors 
which  found  the  indictment  upon  which 
the  defendant  was  tried,  upon  the  ground 
that  the  jurors  were  not  drawn  from  the 
regular  jury  list  on  file  with  the  clerk,  but 
were  summoned  by  an  order  of  tbe  court, 
on  application  of  the  district  attorney, 
from  the  body  of  the  county.  The  record 
discloses  that  at  the  opening  of  the  court 
a  grand  jury  was  In  attendance,  which, 
by  the  order  of  the  judge  duly  made  and 
entered,  had  been  drawn  and  summoned 
as  provided  by  paragraphs  2184  and  2185, 
inclusive,  of  tbe  Revised  Statutes.  Said 
grand  jury,  after  serving  as  such,  was 
discharged  by  order  of  tbe  court.  Subse- 
quently, and  during  the  term,  another 
grand  jury  was  summoned  on  an  open 
venire,  impaneled,  and  charged  by  the 
court.  The  indictment  on  which  the  de- 
fendant was  tried  and  convicted  was 
found  by  this  special  grand  Jury.  The 
contention  of  the  defendant  is  that  tbe 
latter  grand  jury  was  illegal,  for  tbe  rea- 
son that  the  court  had  no  power  to  order 
a  grand  jury  otherwise  than  is  provided 
in  said  paragraph  2184  of  the  Revised  Stat 
utes.  We  are  unable  to  interpret  the  stat- 
utes as  limiting  the  power  of  the  court 
in  calling  a  grand  jury  to  the  oue  mode 
provided  in  said  paragraph.  At  common 
law,  a  court  possesses  the  power  of  direct- 
ing the  summoning  of  a  grand  Jury  upon 
an  open  venire  whenever,  In  the  discretion 
of  the  court,  it  be  found  necessary.  The 
statutes  ought  not,  therefore,  unless  the 
legislative  intention  appears  otherwise, 
to  be  so  construed  as  to  deprive  the  court 
of  this  power.  Mackey  v.  People,  2  Colo. 
13;  Levy  v.  Wilson,  69  Cal.  105,  10  Pac. 
Rep.  272;  Wilson  v.  State,  32  Tex.  112; 
Wnite  v.  People,81  111.333;  State  v.  Marsh, 
13  Kau.  598.  Paragraph  21*<4  provides 
that  the  judge  "may,  in  his  discretion,  or- 
der drawn  a  grand  jury  from  the  regular 
list."  Again,  paragraph  2196  provides 
that  "where  jurors  are  not  drawn  and 
summoned  in  the  manner  hereinbefore 
prescribed  to  attend  any  district  court, 
or  a  sufficient  number  fail  to  appear,  such 
court  may,  in  its  discretion,  order  a  suffi- 
cient number  to  be  drawn  forthwith  and 
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summoned  to  attend  said  court;  or  It 
may,  by  an  order  entered  on  its  min- 
utes, direct  the  sheriff  of  the.county  forth- 
with to  summon  as  many  good  and  law- 
ful men  of  his  county  to  sarve  as  grand  or 
trial  jurors  as  the  case  may  require."  We 
think  it  plain  from  the  foregoing  provi- 
sion of  the  statute  that  it  is  left  to  the 
discretion  of  the  court  either  to  order  a 
grand  jury  to  be  drawn  from  the  regular 
grand  jury  list  or  to  be  summoned  upon 
an  open  venire  from  the  body  of  the  coun- 
ty, as  was  done  by  the  court  In  this  case. 

As  to  thechnllenge  interposed  by  the  de- 
fendant to  the  juror  Bowder,  we  think, 
from  the  answers  of  the  witness,  given 
upon  his  examination  on  voir  dire,  that 
thechnllenge  was  well  taken,  and  that  he 
should  have  been  excluded  from  the  jury. 
The  record,  however,  discloses  that  the 
juror  was  excused  at  some  time  before 
the  jury  was  sworn,  but  whether  by  the 
defendant  or  the  territory  does  not  ap- 
pear. Before  we  could  find  this  ruling  of 
the  court  to  have  been  reversible  error 
the  record  should  disclose  that  the  defend- 
ant exhausted  bis  peremptory  challenges 
upon  the  pane],  and*  that  he  was  compelled 
to  exercise  one  of  them  upon  theobjection- 
able  Jurors,  otherwise  it  must  bepresumed 
that  the  defendant  was  not  injured  by  the 
ruling  of  the  court. 

One  of  the  grounds  upon  which  the  de- 
fendant relied  in  his  motion  for  anew  trial 
was  the  disqualification  of  one  of  the  ju- 
rors, which  did  not  appear  until  after  the 
trial.  In  support  of  his  motion  defendant 
produced  and  read  the  affidavit  of  one 
Charles  Bennett  to  the  folio  wine  effect: 
That  some  time  prior  to  the  trial  of  the 
defendant  he,  Bennett,  had  a  conversation 
with  the  juror  Martin  Crouse  In  relation 
to  the  charge  against  the  defendant,  to 
wit,  the  killing  of  George  Johnson,  in 
Prescott,  in  October,  1890.  That  in  said 
conversation  the  said  Crouse  used  the  fol- 
lowing language  in  substance,  to  wit: 
"That  there  are  so  many  married  men 
whose  wives  a  re  loose  characters,  and  sin- 
gle men  will  get  around  them,  and  get  the 
best  of  them,  and  their  husbands  will 
make  gun-play,"  and  that  he  did  not  be- 
lieve in  it;  and  from  what  ho  had  heard 
and  read  about  the  case  he  was  satisfied 
that  John  Chartz  was  guilty  of  having 
done  said  killing.  The  defendant  also 
made  affidavit  that  the  facts  stated  by 
Bennett  were  unknown  to  him,  and  were 
not  communicated  to  him  by  said  Bennett, 
or  by  any  one,  prior  to  the  trial,  nor  un- 
til after  said  affidavit  was  made  by  said 
Bennett.  No  other  affidavit  was  filed,  or 
other  proof  takeu,  as  to  the  proof  of  the 
fact  alleged  by  Bennett.  The  records  dis- 
close that  the  Juror  Crouse  was  examined 
upon  voir  dire,  and  gave  the  following 
answers  to  the  questions  put  to  bim: 
"Question.  Do  you  know  defendant?  An- 
swer. Yes,  sir.  Q.  Did  you  know  George 
Johnson?  A.  Yes,  sir.  Q.  Have  you 
heard  the  facts,  or  what  purports  to  be 
the  facts,  of  this  case?  A.  No,  sir.  Q. 
Have  you  formed  or  expressed  any  opin- 
ion as  to  the  guilt  or  innocence  of  the  de- 
fendant? A.  I  have  formed  an  opinion. 
Q.  From  what  you  *iave  heard?  A.  Yes, 
sir.   Q.  What  kind  of  an  opinion  is  that? 


Is  it  qualified  or  unqualified?  A.  Quali- 
fied. Q.  Is  it  a  fixed  opinion?  A.  No,  sir. 
Q.  Is  It  such  an  opinion  as  would  influence 
or  control  you  in  making  up  a  verdict  in 
this  case?  A.  No,  sir.  Q.  Could  you  ren- 
der your  verdict  in  accordance  with  the 
law  and  the  evidence  without  any  regard 
to  that  opinion  you  have  formed?  A. 
Yes.  sir.  Q.  You  live  on  Cherry  creek? 
A.  Turkey  creek.  Q.  You  were  not  in 
town  at  the  time  that  this  occurrence 
took  place?  A.  No,  sir.  Q.  Were  you  at 
any  of  the  trials?  A.  No,  sir.  Q.  Have 
you  any  bias  or  prejudice  against  this  de- 
fendant? A.  No,  sir.  Q.  Do  you  know 
of  any  reason  that  would  bias  or  preju- 
dice you  or  disqualify  you  in  any  way  for 
this  trial  df  this  cause?  A.  No,  sir."  If 
the  facts  as  stated  bv  Bennett  be  true, 
(and  it  is  to  be  observed  that  they  were 
not  denied,)  then  Crouse  was  wholly  unfit 
to  serve  as  a  juror  in  this  case;  and,  had 
this  appeared  upon  his  examination,  the 
court  no  doubt  would  have  excluded  him 
from  the  jury.  As  seen  by  his  answer, 
nothing  in  his  examination  appeared 
which  indicated  the  true  state  of  the  ju- 
ror's mind,  and  which  was  calculated  to 
lead  either  the  court  or  the  defendant  to 
believe  that  he  was  other  than  an  impar- 
tial juror.  There  can  be  no  question  but 
that  the  law  favors  the  granting  a  new 
trial  when  it  clearly  appears  that  one  of 
the  jurors  was  disqualified  by  reason  of 
bias  or  prejudice,  and  the  fact  of  his  dis- 
qualification was  not  known  until  after 
the  trial.  Indeed,  the  authorities  are  unan- 
imous that  it  is  the  duty  of  the  court 
to  grant  a  new  trial  in  such  a  case,  espe- 
cially when  the  juror  may  have  been  ex- 
amined as  to  his  qualification,  and  failed 
to  disclose  the  fact  which  disqualified  him. 
People  v.  Plumiuer,  9  Cal.  310;  State  v. 
Burnside.  37  Mo.  347;  Busick  v.  State,  19 
Ohio,  198.  Our  statutes,  while  not  es- 
pecially mentioning  the  disqualification 
of  a  trial  juror  as  a  ground  for  a  new 
trial,  is  broad  enough  to  include  a  case  of 
this  character.  Section  1759,  Pen.  Code, 
after  emimeratlng  the  various  causes  for 
which  a  new  trial  may  be  granted,  pro- 
vides, in  addition, -for  a  case  "where  any 
good  cause  exists  other  than  those  in  this 
section  enumerated."  We  are  strongly  of 
the  opinion  that  the  existence  of  the  state 
of  mind  on  the  part  of  the  juror  Crouse 
entertained  prior  to  the  trial  towards  the 
defendant,  and  his  unqualified  expression 
of  his  belief  in  the  defendant's  guilt,  as 
disclosed  by  the  affidavit  of  Bennett,  is 
good  cause,  within  the  meaning  of  the 
statute.  Quoting  the  language  of  the 
court  in  People  v.  Pin  miner,  cited  above: 
"One  of  the  dearest  rights  guarantied  by 
our  free  constitution  is  that  of  trial  by  ju- 
ry,—the  right  which  every  citizen  has  to 
demand  that  all  offenses  charged  against 
him  shall  be  submitted  to  a  tribunal  com- 
posed of  honest  and  unprejudiced  men, 
who  will  do  equal  and  exact  justice  be- 
tween the  government  and  the  accused, 
and,  in  order  to  do  this,  scan  impartially 
every  fact  disclosed  by  the  evidence." 
This  guaranty,  being  regarded  as  of  ines- 
timable value,  would  be  entirely  worth- 
less if  persons  are  to  be  admitted  in  the  Ju- 
ry box  who  are  Influenced  by  passion,  ill 
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will,  or  prejudice,  or  who,  by  reason  of 
having  formed  an  opinion  as  to  the  mer- 
its of  the  case,  will  be  incapable  of  Judging 
with  impartiality.  We  hold,  therefore, 
the  showing  sufficient  to  have  entitled  the 
defendant  upon  this  ground  alone  to  a 
new  trial. 

We  deem  it  unnecessary  to  consider  such 
of  the  assignment  of  errors  as  relate  to 
the  conduct  of  the  trial,  the  admission 
of  evidence,  and  the  giving  or  refusing  of 
instructions,  for  the  reason  that,  if  any 
error  was  committed,  it  will  doubtless 
be  corrected  by  the  learned  Judge  who  tries 
the  case  at  the  next  trial  of  the  cause. 
Judgment  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

GOODING,  C.  J.,  and  KIBBEY,  J.,  con- 
cur. 

(3  Cal.  Unrep.  771) 

SAN  BERNARDINO  NAT.  BANK  v.  AN- 

DRESON  et  si    (No.  19,002.) 
(Supreme  Court  of  California.  Feb.  8,  1893.) 

Notes  Signed  as  Officers  or  Cobpokation— 
Personal  Liability— Action— Pleading. 

1.  Where  defendants  sign  a  note  with 
their  individual  names,  adding  thereto  "presi- 
dent" and  "secretary,"  respectively,  in  which 
note  they  promise  to  pay  plaintiff  bank  a  cer- 
tain amount,  and  there  is  nothing  on  the  face 
of  the  note  to  indicate  a  principal  back  of  them, 
they  are  personally  bound,  and  cannot  set  up  a 
defense  that  they  executed  the  note  as  officers 
of  a  corporation,  that  the  loan  which  the  note 
was  given  to  secure  was  made  to  such  corpora- 
tion, and  that  the  intention  of  both  parties  was 
that  it  should  bind  the  corporation,  and  not  de- 
fendants. 

2.  The  fact  that  a  resolution  of  the  corpo- 
ration, with  the  corporate  seal  thereon,  author- 
izing defendants  to  make  the  loan  and  execute 
the  note  in  the  name  of,  and  as  the  note  of, 
the  corporation,  was  attached  to  the  note,  was 
without  effect,  as  such  attachment  did  not 
make  the  resolution  a  part  of  the  note. 

3.  By  failing  to  verify  their  answer,  where 
a  copy  of  the  note  was  set  out  in  the  complaint, 
defendants  admitted,  not  only  the  genuineness, 
but  also  the  due  execution,  of  the  note. 

4.  A  cross-complaint  setting  up  •  the  facts 
in  regard  to  the  execution  of  the  note,  and 
praying  that  the  corporation  be  made  defendant, 
and  that  the  note  be  reformed  so  as  to  make  it 
the  note  of  the  corporation,  could  not  be  sus- 
tained; for,  if  a  proceeding  for  reformation 
could  be  maintained  by  plaintiff,  it  could  not 
by  defendants,  whose  only  interest  in  reforming 
the  contract  was  to  relieve  themselves  from 
liability  thereon,  and  to  show  it  was  not  their 
contract,  but  that  of  the  corporation,  which 
they  cannot  be  allowed  to  do. 

Commissioners'  decision.  Departments. 
Appeal  from  superior  court,  San  Bernardi- 
no county;  John  L.  Campbell,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  the  San  Bernardino  National 
Bank  against  John  Andreson  and  J.  A. 
Crawford  to  recover  on  a  promissory 
note.  From  a  Judgment  for  plaiutlff,  de- 
fendants appeal.  Affirmed. 

C.  W.  Rowell  and  E.  E.  Rowel],  for  ap- 
pellants. Curtis,  Oster  &  Curtis,  for  re- 
spondent. 

TEMPLE,  C.  Defendants  appeal  from 
the  Judgment  and  from  an  order  denying 
a  new  trial.  The  complaint  is  in  the  or- 
dinary form,  upon  a  promissory  note, 


which  is  set  ont,  and  is  aa  follows:  "San 

Bernardino,  Cal.,  July  16,  1888.  $1,000. 
On  August  16, 1888,  at  three  o'clock  P.  M. 
of  that  day,  (no  grace,)  for  value  received, 
in  gold  coin  of  the  government  of  the 
United  States,  we  promise  to  pay  to  the 
order  of  San  Bernardino  National  Bank, 
of  San  Bernardino,  two  thousand  dol- 
lars, with  interest  from  date  at  the  rate 
of  one  per  cent,  per  month  until  paid,  pay- 
able monthly;  both  principal  and  interest 
payable  in  like  gold  coin.  John  Andreson, 
President.  J.  A.  Crawford,  Secretary." 
The  defendants  answered,  setting  up  two 
separate  defenses.  The  first  avers  that 
the  note  was  without  consideration.  The 
finding  to  the  effect  that  there  was  suffi- 
cient consideration  is  fully  sustained  by 
the  evidence. 

The  second  defense  was  stricken  out  on 
motion  of  plaintiff,  and  this  ruling  is  as- 
signed as  error.  In  this  defense  it  Is 
averred  that  the  defendants,  at  the  time 
of  the  execution  of  the  note,  were,  and  for 
a  long  time  prior  thereto  had  been,  re- 
spectively, the  president  and  secretary  of 
the  Sun  Bernardino  -  Fruit  Company,  a 
corporation,  of  which  facts  plaintiff  had 
full  knowledge;  that,  prior  to  the  making 
of  the  note,  plaintiff  bad  agreed  with  the 
corporation  to  loan  to  It  $ 2,000;  that  the 
money  was  so  loaned  and  delivered  to  the 
corporation,  and  the  note  in  suit  was  giv- 
en to  secure  it,  and  for  no  other  purpose; 
that  plaintiff  and  its  officers  well  knew 
the  facts,  and  that  the  note  was  Intended 
as  and  for  the  note  of  the  corporation, 
and  not  as  the  individual  note  of  the  de- 
fendants, and  that  it  was  Intended  to  bind 
the  corporation  and  not  the  defendants, 
and  was  received  by  plaintiff  as  the  npte 
of  the  corporation ;  that  the  corporation 
had  duly  authorized,  by  resolution,  the 
making  of  the  loan,  and  these  defendants 
to  execute  the  note  in  the  name  of,  and  as 
the  note  of,  the  corporation,  as  plaintiff 
well  knew,  and  that  "there  was  attached 
to  said  note,  as  part  thereof,  a  copy  of 
said  resolution,  and  that  plaintiff  received 
said  note  with  such  copy  of  said  resolu- 
tion attached  thereto,  which  said  resolu- 
tion showed  that  defendants  had  been  au- 
thorized by  said  company  to  make  said 
note  as  the  corporate  note  of  said  com- 

{>any,  and  not  otherwise;  and  defendants 
urtber  allege  that  said  note  bore  the  im- 
press of  the  corporate  seal  of  said  com- 
pany, and  was  so  received  by  plaintiff, 
which  corporate  seal  disclosed  the  corpo- 
rate name  and  capacity  of  said  San  Ber- 
nardino Fruit  Company." 

The  case  of  Hobson  v.  Hassett,  76  Cal. 
203, 18  Pac.  Rep.  820,  would  seem  to  be  on 
all  fours  with  this.  It  was  as  manifest  in 
that  case  as  here  that  the  loan  was  to  the 
corporation;  that  the  defendant  did  not 
Intend  to  bind  himself  personally,  but  did 
intend  to  bind  the  corporation;  and  that 
all  these  facts  were  known  to  the  payee. 
There,  as  here,  the  action  was  between 
the  original  parties  to  the  note.  In  that 
case,  also,  as  in  this,  there  was  nothing 
on  the  face  of  the  note  to  indicate  that 
there  was  a  principal  back  of  the  defend- 
ant. The  signature  was  the  same  as  here, 
and  it  was  held  that  the  defendant  was 
personally  bound,  and  could  not  chow  a 
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contract  differing  from  that  which  he  had 
executed.  The  fact  that  the  resolution 
of  the  company,  with  the  corporate  seal, 
was  attached  to  the  note,  did  not  make 
that  document  a  part  of  the  note.  Be- 
sides, bj  failing  to  verify  their  answer, 
since  a  copy  of  the  note  was  set  out  In 
the  complaint,  the  defendants  admitted, 
not  only  the  genuineness,  but  the  due  exe- 
cntion,  of  It.  Section  447,  Code  Civil  Proc.; 
Burnett  v.  Stearns,  33  Cal.  473. 

There  was  also  a  cross-complaint,  to 
which  plaintiff  demurred.  The  demurrer 
was  sustained,  and  defendants  did  not 
amend.  It  set  up  pretty  much  the  same 
facta  which  were  stated  in  the  second  de- 
fense, as  shore  recited ;  prayed  that  the 
San  Bernardino  Fruit  Company  be  brough  t 
in,  and  made  a  defendant,  and  that  the 
note  be  reformed  so  as  to  make  It  the  note 
of  the  San  Bernardino  Fruit  Company. 
This  is  on  the  theory  that  the  execution 
of  the  note  by  the  defendants  as  their  Indi- 
vidual note  was  a  mistake.  Conceding 
that  such  a  proceeding  could  be  main- 
tained by  plaintiff,  it  Is  plain  that  It  can- 
not be  done  by  these  defendants.  This 
would  not  be  a  reformation  of  an  instru- 
ment which  had  been  executed  by  the  cor- 
poration. It  wonld  be  to  compel  the  cor- 
poration to  execute  a  contract  to  which 
it  is  no w  not  a  party,  on  the  ground  that 
the  corporation  in  tended  to  execute  it,  and 
plaintiff  received  the  note  believing  that  it 
had  done  so.  The  only  interest  defend- 
ants have  in  reforming  the  contract  Is  to 
be  relieved  from  it  themselves;  that  Is,  to 
have  it  show  that  it  was  not  executed  by 
them,  was  not  their  contract,  but  was  the 
contract  of  the  corporation.  No  authori- 
ty for  such  a  proceeding  Is  cited,  and  I 
know  of  none.  This  would  allow  them  to 
do  indirectly  that  which  it  is  held  in  Hob- 
son  v.  Haseett  thej  cannot  do,  to  wit,  to 
show  by  parol  that  they  are  not  liable  on 
the  note  as  parties  thereto. 

The  other  alleged  errors  are  disposed  of 
by  this  conclusion.  I  advise  that  the 
Judgment  and  order  be  affirmed. 

We  coneur:  VANCLIEF,  C;  BELCH- 
EB,  C. 

PER  CURIAM.  For  the  reasons  given 
to  the  foregoing  opinion  the  Judgment  and 
order  appealed  .from  are  affirmed. 

(97  Cal.  254) 

MILLS  v.  LA  VERNE  LAND  CO.  et  al. 

(No.  19,037.) 
(Supreme  Court  of  California.  Feb.  1,  1893.) 
Mechanic's  Libn—  Assignment  of  Right. 
Code  CiTil  Proc.  |  1183,  provider  that 
"all  persona,  and  laborers  of  every  class,  per- 
forming labor  upon,  or  furnishing  materials  to 
be  used  in  the  construction"  of.  a  building, 
may  have  a  lien  thereon  for  such  services  or 
materials;  and  section  1187  provides  that  such 
persons  shall  themselves  file  a  claim  for  record, 
stating  the  character  of  the  labor  or  materials 
which  they  themselves  furnished  for  the  build- 
ing. Held,  that  the  right  to  assert  such  a  lien 
Is  a  personal  right,  for  the  laborer's  own  pro- 
tection, and  cannot  be  assigned. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade.  Judge. 


Action  by  J.  S.  Mills  against  the  La 
Verne  Land  Company  and  others  to  en- 
force an  alleged  mechanic's  Hen.  From  a 
Judgment  for  defendant,  entered  on  an 
order  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

J.  O.  Rossiter,  for  appellant.  W.  8. 
Wright,  for  respondent. 

McFARLAND.  J.  This  action  was 
brought  to  enforce  an  asserted  Hen  under 
the  mechanics'  lien  law.  The  court  below 
sustained  a  general  demurrer  to  the  com- 
plaint, and  Judgment  was  rendered  for  de- 
fendants. Plaintiff  appeals.  The  aver- 
ments of  the  complaint  are,  in  brief,  that 
the  La  Verne  Company,  defendant,  was 
indebted  to  Meek  &  Benton  in  the  sum 
of  $700  for  labor  aud  materials  furnished 
by  them  for  and  in  the  construction  of 
a  building  on  land  of  said  company; 
that  said  Meek  &  Benton,  by  a  written  in- 
strument, assigned  the  indebtedness  to 
plaintiff,  and  also  assigned,  if  the  thing 
could  be  done,  all  their  "right  of  Hen" 
against  said  building  and  land;  and  that 
afterwards,  and  within  the  statutory 
time,  plaintiff,  as  assignee,  formally  filed 
in  the  recorder's  office  a  notice  of  claim  of 
lien  against  said  property  for  the  money 
due  said  Meek  &  Benton  for  the  said  labor 
and  materials  which  they  had  furnished 
as  aforesaid.  And  we  think  that  the  de- 
murrer wae  properly  sustained.  Theques- 
tion  presented  Is  not  whether  a  Hen  for 
work  or  materials  can  be  assigned,  or 
would  pass  under  an  assignment  of  the 
debt  secured,  but  whether  a  laborer  or 
material  man  can  assign  his  mere  right  to 
assert  and  create  a  lien,— by  complying 
with  statutory  provisions,  clothe  the  as- 
signee with  the  power  to  create  the  lien 
for  himself,— and  we  are  satisfied  that  be 
cannot.  This  question  has  never  been 
heretofore  determined  In  this  state.  In 
Brick  Co.  v.  Moore.  75  Cal.  205,  16  Pac. 
Rep.  890,  referred  to  by  appellant,  the  only 
question  involved  was  whether  in  an  ac- 
tion brought  by  the  assignee  of  " a  lien," 
there  should  be  an  averment  that  the  as- 
signment was  in  writing.  Thecase  in  our 
Reports  which  comes  the  nearest  to  touch- 
ing the  principle  Involved  is  Godeffroy  v. 
Caldwell,  2  Cal. 489,  where  It  was  held  that 
"one  who  advances  money  as  a  loan, 
though  expressly  for  the  payment  of  ma* 
terlals  and  labor  devoted  to  the  structure 
of  a  building,  can  have  no  claim  to  the 
benefit  of  the  mechanic's  lieD  law.  The  de- 
cisions on  the  point  in  other  states  are  no 
doubt  somewhat  conflicting,  although 
the  conflict  may  be  explained  to  some  ex- 
tent by  the  different  provisions  of  various 
statutes ;  some  showing  more  clearly  than 
others  that  only  a  personal  right  was  in- 
tended to  be  conferred.  But  the  weight 
of  authority  is  clearly  to  the  point  that 
the  said  right  cannot  be  assigned.  In  Rol- 
Hn  v.Cross,  45  N.  T.  771,  the  court  said: 
"The  lieu  under  statutes  of  this  character 
is,  in  general,  a  personal  right  given  to  the 
mechanic,  material  man,  and  laborer  for 
his  own  protection,  and  the  right  to  cre- 
ate It  cannot  be  assigned  or  transferred  to 
another.  The  statute  under  which  the 
plaintiff  claims  does  not  authorise  a  lien  to 
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be  tiled  by  the  assignee  of  a  debt  for  work 
performed  under  a  building  contract."  In 
FlUgerald  v.  Trustees.  Mieb.  N.  P.  243.  note, 
the  court  holds  that  "  the  lien  is  personal 
to  the  contractor  or  subcontractor,  and 
is  assignable."  In  Caldwell  v.  Lawrence, 
10  Wis.  331,  it  is  held  that  "the  lien  of  the 
mechanic,  lumberman,  etc.,  for  work  and 
materials,  is  a  personal  right,  and  cannot 
be  transferred  or  assigned  so  as  to  enable 
the  assignee  to  prosecute  the  claim  in  his 
own  name,  and  avail  himself  of  the  bene- 
fit of  the  lien  given  against  the  building. " 
In  Iowa,  the  courts  having  decided  that 
such  right  was  not  assignable,  the  legisla- 
ture enacted  that  "the  mechanics' liens  are 
assignable,  and  shall  follow  the  assign- 
meutof  thedebt.  But  thecourt.in  Browu 
v.  Smith.  55  Iowa, 31,  7  N.  W.  Kep.401,  held 
that  the  statute  referred  "  to  the  lien  per- 
fected by  the  filing  of  a  claim  therefor,  and 
not  to  the  inchoate  right  to  a  Hen."  and, 
further,  as  follows :  "The  mere  perform- 
ance of  the  requisite  labor  is  not  sufficient. 
His  right  to  a  Hen  cannot  be  said  to  exist 
until  he  has  complied  with  the  statute. 
When  be  does  so,  it  will  be  conceded,  for 
the  purposes  of  this  case,  that  he  has  a 
lien  which  may  be  assigned,  and  that  an 
assignment  of  the  account  carries  with  it 
the  lien.  The  language  of  the  statute  is 
that  the  lien  is  assignable,  and  not  the 
mere  right,  which  follows  the  performance 
of  labor,  and  which  depends  for  its  exist- 
ence on  the  volition  of  the  subcontractor. " 
In  the  late  case  of  Dexter,  II  or  ton  &  Co.  v. 
Sparkman,  2  Wash.  168,  25  Pac.  Rep.  1070, 
the  court,  speaking  of  a  claim  filed  by  an 
assignee,  said:  "This  lie  could  not  do. 
The  lien  given  by  statute  is  personal  to 
the  laborer.  It  does  not  run  with  the 
cbose  Inaction."  There  ate  many  other 
decisions  in  various  states  to  the  same 
point,  but  theforegoing  citations  are  suffi- 
cient to  show  the  general  drift  of  judicial 
opinion  on  the  subject.  In  Phillips  on  Me- 
chanics' Liens  decisions  on  both  sides  of 
the  question  are  referred  to,  and  we  think 
that  the  true  rule  is  expressed  In  the  fol- 
lowing paragraph  from  section  54  of  said 
work  :  "  Where,  throughout  the  whole  act, 
the  rich  t  of  lien,  and  the  right  to  enforce 
it,  appear  to  ne  confined  to  the  contract- 
or, laborer,  or  persons  furnishing  mute- 
rials,  and  where  in  no  iustance  is  the  as- 
signee of  such  claim  recognized  in  connec- 
tion with  the  creation  or  enforcing  of  the 
lien,  there  can  be  no  construction  given  to 
such  a  statute  other  than  as  conferring  a 
mere  personal  right  on  the  contractor 
laborer,  etc.,  and  not  on  bis  assignee." 
And,  under  our  statutory  provisions  on 
the  subject,  no  right  of  lien  is  given  to  an 
assignee,  or  to  any  person  other  than 
those  mentioned  in  section  1183  of  the  Code 
of  Civil  Procedure;  and  the  persons  there 
mentioned  include  only  u  mechanics,  mate- 
rial men,  contractors,  subcontractors, 
artisans,  architects,  machinists,  builders, 
miners,  and  nil  persons  and  laborers,  of 
every  class,  performing  labor  upon,  or  fur- 
nishing materials  to  be  used  in  the  con- 
struction, "  etc. 

Appellant  invokes  the  rule  that  the  as- 
signment of  a  debt  carries  with  it  the  lien 
by  which  it  is  secured.  But,  in  the  first 
place,  that  role  Is  not  of  universal  applica- 


tion. It  does  not  apply,  for  instance,  to 
vendors'  liens,  or  to  the  many  liens  which 
accrue  to  various  kinds  of  bailees.  And,  in 
the  second  place,  at  the  time  of  the  assign- 
ment of  the  debt  to  plaintiff  in  the  case  at 
bar,  there  was  no  lien  securing  it  In  exist- 
ence. The  assignors  had  merely  a  per- 
sonal right  to  create  a  lien  by  complying 
with  thestatute.  But  thestatute nowhere 
confers  such  right  upon  an  assignee.  It 
would  be  impossible  for  an  assiguee  to 
comply  with  the  statute;  for  the  Code.  § 
1187.  provides  that  the  contractoror  other 
person  mentioned  in  section  11X3  must  him- 
self file  a  claim  for  record,  stating  the 
character  of  the  labor  or  materials  which 
he  himself  furnished  for  the  building.  And 
this  shows  clearly  that  the  legislature  was 
providing  a  lien  only  for  a  contractor, 
laborer,  or  material  roan.  It  is  nrged  that 
it  would  be  a  construction  beneficial  to 
the  laborer  to  hold  that  he  could  sell  or 
raise  money  upon  his  mere  personal,  In- 
choate right  to  procure  a  lien ;  but  the  leg- 
islature may  not  have  thought  that  it 
would  be  advantageous  to  a  laborer  (for 
whose  benefit  the  law  was  originally 
passed)  to  allow  him  the  privilege  of  frit- 
tering away  his  wages  at  ruinous  discount 
to  money  lenders  and  speculators.  At  all 
events,  a  court  can  neither  make  nor 
amend  a  statute.  The  law  must  be  en- 
forced as  we  find  it  enacted. 
Judgment  affirmed. 

We  concur:  De  HAVEN,  J.;  HARRI- 
SON, J. 


(97  Cal.  253) 

GARIBALDI  v.  GARR.   (No.  19,079.) 

(Supreme  Court  of  California.  Jan.  31,  1893.) 

Dismissal  of  Appeal—  Effkct. 

Where  a  former  appeal  has  been  dis- 
missed for  failure  to  file  a  transcript  within  the 
prescribed  time,  and  the  order  of  dismissal  did 
not  expressly  provide  that  it  was  made  without 
prejudice  to  the  right  to  take  another  appeal, 
such  dismissal  was.  under  Code  Civil  Proc.  f 
955,  in  effect  an  affirmance  of  the  judgment. 

Department  2.  Appeal  from  superior 
court.  Los  Angeles  county;  W.  L.  Pierce, 
Judge. 

Action  by  one  Garr  against  one  Gari- 
baldi. From  the  judgment,  defendant  ap- 
peals.  Appeal  dismissed. 

A.  B.  Hotchklss,  for  appellant.  James 
McLachan,  Dist.  Atty.,  for  respondent. 

DE  HAVEN,  J.  Thisisan  appeal  by  the 
plaintiff  from  a  judgment  in  favor  of  the 
defendant.  This  is  the  second  appeal 
plaintiff  has  taken  from  the  same  judg- 
ment. The  former  appeal  was  dismissed 
by  this  court  on  April  12,  1S92.  for  failure 
to  file  the  transcript  within  the  time  pre- 
scribed by  rule  No.  2;  and  the  order  of  dis- 
missal did  not  expressly  provide  that  it 
was  made  without  prejudice  to  the  right 
of  defendant  to  takeanother  appeal.  This 
being  so.  tli3  dismissal  of  the  former  ap- 
peal was  in  its  effect  an  affirmance  of  the 
judgment.  Section  955,  Code  Civil  Proc. 
The  order  submitting  this  case  for  deci- 
sion upon  the  merits  will  be  set  aside,  and 
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the  motion  of  respondent  to  dismiss  the 
appeal  granted.  Appeal  dismissed. 

We  concur:  BEATTY,  C.  J.;  McPAR- 
LAND,  J. 


(3  CM.  Unrep.  717) 

ROUSSBT  t.  REAY  et  aL  (No.  14,868.) 
(Supreme  Court  of  California.    Fob.  3,  1803.) 

On  petition  for  a  rehearing.  Denied. 

For  former  report,  see  81  Pac.  Rep.  900. 

PER  CURIAM.  Ordered:  The  petition 
for  a  rehearing  herein  Is  denied,  but  the 
Judgment  of  the  department  is  hereby 
modified  ro  as  to  read  as  follows:  "The 
order  appealed  from  is  rsveised,  and  the 
cause  remanded  for  further  proceedings. " 


(97  Cal.  269) 

HAYNE  t.  HERMANN.    (No.  19,099.) 
(Supreme  Court  of  California.    Feb.  4,  1893.) 

COHflTBUCTIVE    THD8T8  —  CONVBTANOB  PBOCOBBD 

bt  TJnddb  Influbhcb— Evidbncb. 

1.  Civil  Code  1886,  I  158,  provide*  that 
transactions  between  husband  and  wife  shall 
be  governed  by  the  general  rules  which  control 
the  actions  of  persons  occupying  confidential 
relations  with  each  other.  Section  1575  de- 
fines undue  influence  as  the  use  by  one  in  whom 
a  confidence  is  reposed  by  another  of  such  con- 
fidence to  obtain  an  unfair  advantage  over  him. 
Hdd,  that  a  conveyance  of  land  from  the  hus- 
band to  the  wife,  with  an  oral  agreement  that 
it  was  to  be  held  in  trust  by  her,  would  be  pre- 
sumed to  have  been  obtained  by  undue  influence 
whenever  the  trust  should  be  violated.  Brison 
v.  Brison,  17  Pac.  Rep.  689.  75  Cal.  525,  and 
27  Pac.  Rep.  186,  90  Cal.  323,  followed. 

2.  The  declarations  of  the  trustee  as  to  the 
character  in  which  she  held  the  property  are 
admissible  in  an  action  against  her  by  the  cestui 
que  trust,  to  corroborate  the  latter's  witnesses. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Luclen  Shaw, 
Judge. 

Action  by  Martha  H.  Hayne  against 
Angelica  Hermann  to  enforce  a  trust  in 

Sroperty,  and  for  a  conveyance  thereof, 
ndgment  for  plaintiff.    Defendant  ap- 
peals. Affirmed. 

L.  S.  Seaman  and  Louis  Luckel,  for  ap- 
pellant. A.  Q.  Hinckley  and  Guthrie  ft 
Guthrie,  for  respondent. 

HARRISON,  J.  Action  to  obtain  a  Judg- 
ment that  certain  property  is  held  by  the 
defendant  in  trust  for  the  plaintiff,  and  for 
a  conveyance  thereof.  E.  C.  Hermann,  the 
father  of  the  plaintiff,  and  the  husband  of 
the  defendant,  in  bis  lifetime  caused  a  cer- 
tain tract  of  land  in  Los  Angel***  county, 
of  which  he  was  the  owner,  to  be  conveyed 
to  the  defendant,  and  also  certain  moneys 
and  other  personal  property  to  be  paid 
and  delivered  to  her.  The  court  finds 
"that  said  money  was  paid  to  defendant, 
and  note  and  deed  delivered  to  her,  upon 
the  express  understanding  and  agreement 
that  she  would  hold  the  same  in  trust  for 
said  E.  C.  Harmann  during  his  life,  and  lor 
plaintiff  and  herself  in  equal  proportions 
after  his  death,  and  said  defendant  ac- 
cepted said  money,  note,  and  deed  to  bold 
In  trust,  as  aforesaid,  and  without  hav- 


ing paid  any  consideration  therefor." 
This  finding  is  fully  sustaiued  by  the  evi- 
dence. Yon  der  Knhlen,  who  held  the 
property  in  trust  for  Hermann,  and  who 
made  the  conveyance  to  thedefendant,  tes- 
tified: "On  the  direction  of  Mr.  Hermann, 
she  was  to  hold  it  in  trust  for  Mr.  Her- 
mann while  he  lived,  and  then  for  plaintiff 
and  defendant  equally.  That  is  what  was 
said  at  the  making  of  the  arrangement, 
that  she  should  keep  It  in  that  way,  and 
Mrs.  Hermann  consented."  The  plaintiff 
herself  testified :  "  My  father  directed  the 
deed  to  be  made  to  my  mother  by  Mr. 
Von  der  Kuhlen.  It  was  said  by  my 
father  and  mother  at  the  time  as  to  mak- 
ing the  deed  that  way  that  it  was  to  be 
made  in  my  mother's  name  for  my  father 
In  trust,  and  after  a  while  to  be  divided 
up  in  equal  proportions.  My  mother 
agreed  to  that.  Mother  and  father  said 
that  it  was  to  be  held  in  trust  for  him, 
and  after  bis  death  it  was  to  be  divided 
in  equal  parts  between  me  and  my  mother. 
•  •  *  My  father  said  to  me  and  my 
mother  that  she  was  to  take  the  deed  in 
bernamein  trust  for  the  family.  *  •  * 
My  father  said  the  property  was  to  be  for 
us  both,  and  said  that  it  was  to  be  con- 
veyed to  my  mother  in  trust.  I  beard  him 
use  the  word  'trust.'"  Other  testimony 
to  the  same  effect  was  given  by  these  wit- 
nesses, and  the  finding  of  the  court  in  con- 
formity therewith  must  be  sustained. 

It  is  objected,  however,  on  the  part  of 
the  appellant,  that  a  trust  in  lands  can- 
not be  created  by  parol,  and  that,  inas- 
much as  there  was  no  note  or  memoran- 
dum in  writing  expressing  the  trust,  no 
trust  was  created,  and  that  she  is  entitled 
to  retain  the  property  as  her  own  estate. 
Constructive  trusts,  however,  or  such  as 
arise  by  operation  of  law,  are  expressly 
excepted  from  the  requirement  that  a  trust 
can  only  be  created  by  an  instrument  In 
writing,  (Civil  Code,  §  852;)  and  whenever 
one  person  acquires  from  another  the  title 
to  real  estate  by  a  fraud,  actual  or  con- 
structive, practiced  upon  that  other,  a 
constructive  trust  iscreated,  which  acourt 
of  equity  will  fasten  upon  the  title  in  bis 
bands.  There  are  certain  relations  in 
which  such  confidence  and  trust  exists  be- 
tween the  parties  that  any  dealings  be- 
tween them  wherein  one  obtains  an  ad  van- 
tage from  the  other  raises  the  presumption 
of  fraud,  and  casts  upon  him  the  burden 
of  executing  the  trust  which  the  law  im- 
poses upon  him.  One  of  these  relations  is 
that  of  husband  and  wife, and  their  trans- 
actions with  each  other  respecting  prop- 
erty are  declared  b>  Civil  Code.  §158,  to 
be  "subject  to  the  general  rules  which  con- 
trol the  action  of  persons  occupying  con- 
fidential relations  with  each  other,  as  de- 
fined by  the  title  on  'Trusts.'"  Fraud 
also  Is  presumed  whenever  one  party  gains 
an  advantage  to  himself  through  any  un- 
due influence  exercised  by  him  over  the 
party  from  whom  the  advantage  is  de- 
rived; and  section  1575  of  the  Civil  Code 
declares  that  undue  influence  consists  "in 
the  use  by  one  in  whom  a  confidence  is 
reposed  by  another,  or  who  holds  a  real 
or  apparent  authority  over  him,  of  such 
confidence  or  authority  for  the  purpose  of 
obtaining  an  unfair  advantage  over  him." 
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In  Brlson  v.  Brison,  90  Cal.  336,  27  Pac. 
ReD.  1 86,  1Mb  Haiti:  "The  Influence  which 
the  Inw  presumes  to  hare  been  exercised 
by  one  spouse  over  the  other  is  not  an  In- 
fluence caused  by  any  act  of  persuasion  or 
importunity, but  Is  that  influence  which  is 
superinduced  by  the  relation  between 
them,  and  generated  in  the  mind  of  theoue 
by  the  confiding  trust  which  he  has  lu  the 
devotion  and  fidelity  of  the  other.  Such 
Influence  the  law  presumes  to  have  been 
undue  whenever  this  confidence  is  subse- 
quently violated  or  abused."  The  com- 
plaint in  the  present  case  alleges,  and  it  is 
not  denied  in  the  answer,  "  that  the  said 
E.  C.  Hermann  reposed  great  faith  and 
confidence  in  his  wife,  the  defendant  here- 
in, and,  believing  that  she  would  faithful- 
ly execute  the  trust  created  in  her,  directed 
Von  der  Kublcn"  to  make  the  conveyance 
and  deliver  the  property ;  and  the  court 
finds  that  the  deed  was  made  and  the 
property  delivered  to  her  upon  the  afore- 
said trusts,  "on  account  of  the  confidence 
that  said  E.  C.  Hermann  reposed  in  his 
said  wife,  the  defendant,  that  she  would 
take  and  hold  the  said  property  in  trust 
for  him  during  his  lifetime,  and  in  trust 
for  the  plaintiff  and  defendant  thereafter." 
The  facts  in  this  case  are  not  distinguish- 
able in  principle  from  those  presented  in 
the  cases  of  Brisou  v.  Brison,  75  Cal. 525, 17 
Pac.  Rep.  689;  Id..  90  Cal.  323,  27  Pac.  Rep. 
186;  Nordholt  v.  Nordholt,  87  Cal.  552,  26 
Pac.  Rep.  599;  and  Alanis  v.  Casenave,  91 
Cal.  41,  27  Pac.  Rep.  521;  and  upon  the  au- 
thority of  those  cases  the  action  of  the 
court  below  must  be  sustained. 

The  claim  that  the  conveyance  was 
made  to  binder,  delay,  and  defraud  the 
creditors  of  Hermann  is  not  sustained  by 
the  record.  No  issue  of  that  character 
was  presented  by  the  pleadings,  and  there 
was  no  proof  of  any  debts  against  Her- 
mann that  it  could  have  defeated.  See 
Alanis  v.  Casenave,  91  Cal.  47,  27  Pac.  Rep. 
521. 

The  court  did  not  err  In  receiving  the 
testimony  of  certain  witnesses  concerning 
the  declarations  by  the  defendant  of  the 
character  In  which  she  held  the  property. 
This  testimony  was  not  competent  for  the 
purpose  of  proving  the  trust,  but  was  ad- 
missible in  corroboration  of  the  testimony 
of  the  plaintiff's  witnesses.  The  judg- 
ment and  order  denying  a  new  trial  are 
affirmed. 

We  concur:  GAROCTTE,  J.;  PATER- 
SON,  J. 


(97  Cal.  288) 

GIANT  POWDER  CO.  v.  SAN  DIEGO 
FLUME  CO.   (No.  19,01  a) 
(Supreme  Court  of  California.  Feb.  7,  1893.) 
Mechanics'  Liens— Material  Me*. 
Code  Civil  Proa  §  1183,  provides  that, 
where  a  building  contract  is  void  because  it  is 
not  recorded,  the  materials  furnished  shall  be 
deemed  to  have  been  furnished  at  the  personal 
instance  of  the  owner,  and  the  material  man 
shall  have  a  lien  for  the  value  thereof.  Held 
that,  where  materials  used  in  the  construction- 
of  a  flume  were  furnished  before  the  contract 
for  the  construction  thereof  was  recorded,  the 
material  man  is  entitled  to  a  lien  against  the 
flume  for  the  value  thereof. 


Department  2.  Appeal  from  superior 
court,  San  Diego  county;  W.  L.  Pierce, 
J  udge. 

Action  by  the  Giant  Powder  Company 
against  the  San  Diego  Flume  Company 
and  another  to  enforce  a  material  man's 
lien.  From  a  Judgment  for  plaintiff,  de- 
fendant flume  company  appeals.  Affirmed. 

Shaw  &  Holland,  for  appellant.  J.  F. 
Cowdery  and  Oscar  Trippet,  for  respond- 
ent. 


PER  CURIAM.  This  appeal  Is  from  a 
Judgment  rendered  in  the  court  below  In 
favor  of  the  plaintiff.  The  action  was 
brought  to  obtain  Judgment  against  a 
contractor,  by  a  material  man,  for  mate- 
rials f urnlahed  in  the  construction  of  cer- 
tain works  to  be  used  to  support  the  flume 
of  one  of  the  defendants  and  appellant, 
and  against  theflume  company,  to  subject 
the  structure  in  which  the  materials  were 
used  to  the  statutory  lien  of  the  plaintiff. 
The  case  has  been  twice  before,  on  appeal, 
in  the  supreme  court.  78  Cal.  193,  20  Pac. 
Rep.  419;  88  Cal.  20.  25  Pac.  Rep.  976.  The 
point  made  for  the  reversal  of  the  Judg- 
ment, on  the  Judgment  roll  alone,  now,  is 
that  the  judgment  is  not  supported  by  the 
findings;  the  argument  appearing  to  be 
that  it  was  held  on  the  last  appeal,  which 
is  the  law  of  the  case,  that  there  was  no 
valid  contract  existing  between  one  Jobu- 
drew,  the  contractor,  and  the  flume  com- 
pany, until  the  contract  was  filed  for  rec- 
ord on  the  6th  of  June,  1887.  and  that  as 
a  consequence  there  was  no  lien  in  favor  of 
the  material  man  against  the  structure, 
which  had  been  accepted  by  the  flume 
company  from  the  contractor,  for  mate- 
rials furnished  before  the  filing  of  the  con- 
tract, although  the  materials  were  used  in 
the  construction  of  the  accepted  work  or 
structure.  The  opinion  filed  at  that  time 
is  not,  in  our  Judgment,  susceptible  of  any 
such  construction.  The  pivotal  point  io 
that  case  was  whether  or  not  the  struc- 
ture Was  completed,  by  acceptance  on  the 
part  of  the  flume  company,  when  aban- 
doned to  it  by  the  contractor;  and  there- 
by depended  tbe  determination  of  the 
question  as  to  whether  or  not  tbe  filing  of 
the  notice  of  lien  of  tbe  plaintiff  was  pre- 
mature, under  section  1187  of  the  Code  of 
Civil  Procedure,  as  amended  March  15, 1887. 
That  part  of  tbe  section  which  makes  tbe 
acceptance  of  the  structure  or  Improve- 
ment conclusive  evidence  of  completion 
has  reference  to  cases  wh6re  there  is  a  valid 
contract  between  contractor  and  owner  of 
the  structure,  improvement,  or  building; 
and  tbe  language  of  the  opinion,  which 
it  is  erroneously  claimed  by  appellant 
declares  that  the  payment  of  the  value  of 
the  materlalsfurnisbed  before  thecontract 
was  filed  for  record  cannot  be  enforced  as 
u  lien,  must  be  read  with  reference  to  the 
precise  matter  which  was  being  discussed 
In  the  opinion, — that  is,  whether,  admit- 
ting a  valid  contract  to  have  existed  by 
virtue  of  tbe  filing  thereof  for  record  on 
the  6th  of  June,  1887,  the  notice  of  lieu  waa 
premature,  or  not.  There  was  no  need. to 
determine  whethera  lien  could  bo  enforced 
for  materials  furnished,  when  no  valid  con- 
tract existed;  that  is,  before  thecontract 
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was  filed  for  record.  And  tbe  decision 
oflly  goes  to  the  extent,  on  that  head,  of 
determining  that  a  Hen  for  those  materials 
furnished,  "by  virtue  of  the  contract,"  i.  e. 
tbe  filing  of  the  contract,  could  be  en- 
forced if  the  notice  was  properly  filed  for 
record.  And,  after  that  matter  is  disposed 
of,  there  follow  expressions,  merely,  which 
lead  up  to  the  consideration  of  the  real 
point  in  tbe  case  which  was  to  be  decided ; 
and  tben  tbe  writer  of  the  opinion  pro- 
ceeds to  dispose  of  tbe  mooted  question  in 
favor  of  tbe  proposition  that  the  notice 
was  a  proper  one,  because  the  date  of  the 
acceptance  of  the  structure,  under  the  cir- 
cumstances of  the  case,  was  tbe  date  of  its 
completion,  and  the  plaintiff,  having  filed 
a  notice  of  Hen  within  30  days  after  such 
completion,  did  not  proceed  prematurely. 

But,  as  to  the  enforcement  ol  the  lien  for 
tbe  value  of  the  materials  furnished  before 
there  was  any  valid  contract  between  the 
contractor  and  tbe  owner,  the  findings 
must  be  construed  with  reference  to  the 
case  as  it  1m  now  presented,  uncontrolled  by 
anything  said  in  tbe  former  opinion  in  88 
Cal.  20,  25  Pac.  Rep.  076.  The  findings 
now  show  a  completion  of  tbe  structure 
by  its  acceptance,  and  that  a  notice  of  lien 
was  filed  in  dueand  propertlme;  and  they 
also  show  that  the  materials  and  the 
value  thereof,  claimed  by  the  plaintiff  -to 
have  been  furnished  to  tbe  contractor, 
and  used  in  the  completion  of  the  struc- 
ture, were  so  furnished  and  used.  It  was 
said  by  the  supreme  court  in  Kellogg  v. 
Howes,  81  Cal.  170.  22  Pac.  Rep.  509.  where 
a  contract  was  void  because  not  filed  for 
record,  and  where  a  material  roan  sought 
to  enforce  his  lien:  "The  extent  of  the  ma- 
terial man's  recovery  is  not  measured  by 
the  terms  of  the  contract.  On  the  con- 
trary,  the  statute  provides  in  express, 
terras  that  where  the  contract  is  not  re-' 
corded  the  material  man  shall  have  a  lien 
for  the  value  thereof.  In  case  thecontract 
is  not  recorded  the  statute,  and  not  the 
contract, measures  the  extent  of  his  recov- 
ery." The  statute  alluded  to  above  (sec- 
tion 1183. Code  Civil  Proc.)  provides,  where 
nn  attempted  contract  is  void  for  nonfil- 
ing for  record,  that  "in  such  case  the  labor 
done  and  materials  furnished  by  all  per- 
sons aforesaid,  except  tbe  contractor, 
shall  be  deemed  to  have  been  done  and 
furnished  at  the  personal  instance  of  the 
owner,  and  they  shall  have  a  lien  for  tbe 
value  thereof." 

The  judgment  appealed  from  is  affirmed. 


(97  Cal.  886) 

McDONALD  v.  DREW  et  aL  (No.  14.916.) 
(Supreme  Court  of  California.  Feb.  8,  1893.) 
Adverse  Possession— Payment  or  Taxes. 
Defendant  owned  lot  7,  adjacent  to 
plaintiff's  lot  4,  and  for  more  than  five  years 
the  division  fence  existed  so  as  to  place  a  nar- 
row strip  of  lot  4  on  defendant's  side.  Held, 
where  daring  all  the  time  plaintiff's  property 
was  assessed  to  him  as  "lot  4,"  and  he  paid  all 
taxes  on  such  assessment,  and  defendant's 
property  was  assessed  to  defendant  simply  as 
'lot  7,"  without  mention  of  the  fence,  and  he 
paid  all  taxes  on  snch  assessments,  that  defend- 
ant's possession  of  the  strip  of  lot  4  on  his  side 
of  the  fence  was  not  adverse;  Code  Civil  Proc. 


§  325,  providing  that  adverse  possession  cannot 
be  established  without  payment  by  claimant  of 
all  taxes  on  the  land  in  question  during  the  al- 
leged adverse  possession.  Webb  v.  Clark,  2 
Pac.  Rep.  747,  65  Ca).  56;  Ross  v.  Evans,  4 
Pac.  Rep.  443,  65  Cal.  439;  McNoble  v.  Jus- 
tiniano,  11  Pac  Rep.  742,  70  Cal.  395,-fol- 
lowed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Kan  Bernar- 
dino county;  John  L.  Campbell,  J udge. 

Action  by  Mary  A.  McDonald  against  H. 
L.  Drew  and  others.  Judgment  for  de- 
fendant.   Plaintiff  appeals.  Reversed. 

Rolfe  ft  Freeman  and  Paris  ft  Fox,  for 
appellant.  Qoodcell  ft  Leonard,  for  re- 
spondents. 

VANCL1EF,  C.  Action  In  the  nature  of 
ejectment  to  recover  possession  of  a  nar- 
row strip  of  land,  about  18  Inches  wide 
and  100  feet  in  length,  being  part  of  lot 
No.  4,  block  20,  of  the  city  of  San  Bernar- 
dino, the  east  side  of  which  strip  adjoins 
the  east  boundary  line  of  said  lot.  The 
defendant  pleaded  title  by  prescription 
through  an  adverse  possession  during  a 
period  of  five  years.  The  court  found  tbe 
facts  as  follows:  "For  tbe  purpose  of  tbis 
action  the  following  are  stipulated  as 
tacts:  (1)  That  at  the  time  of  tbe  com- 
mencement of  this  •  action  the  plaintiff 
was,  and  for  twenty  years  next  prior 
thereto  sheand  her  grautors  had  been,  the 
owners  of  lot  4,  in  block  20,  of  tbe  city  of 
San  Bernardino,  the  land  described  in  the 
complaint,  except  in  so  far  as  sucb  owner- 
ship may  have  been  impaired  by  adverse 
possession  of  tbe  defendants  and  their 
grantors  as  to  the  strip  of  land  described 
and  claimed  In  the  answer;  (2)  that  dur- 
ing all  of  said  times  the  plaintiff  and  her 
grautors  have  been  lu  the  actual  and  ex- 
clusive possession  of  said  lot  four  as  own- 
ers, except  in  so  far  as  sucb  possession 
may  have  been  ousted  or  withheld  by  tbe 
defendants  and  their  grantors  as  to  said 
strip;  (8)  that  J.  W.  Satterwhlte  wus 
such  owner  and  possessor  at  tbe  time  of 
the  construction  of  the  fence  mentioned  in 
tbe  answer,  and  referred  to  as  a  division 
fence,  and  tbe  plaintiff's  title  is  derived 
through  him;  (4)  that  during  all  of  said 
times  tbe  defendants  and  their  grantors 
were  the  owners  of  tbe  west  half  of  lot  7, 
in  said  block  20,  lying  east  of  and  adjoining 
said  lot  four;  (5)  that,  at  the  time  of  the 
construction  of  the  fence  mentioned,  By- 
ron Waters  was  the  owner  of  tbe  said 
west  balf  of  lot  7,  and  in  the  actual  pos- 
session thereof,  and  the  defendants'  title  Is 
derived  through  him,  but  this  does  not 
admit  any  possession,  or  right  of  posses- 
sion, as  to  said  stripof  land;  (6)  that  dur- 
ing all  of  said  times  tbe  said  lot  4  has 
been  assessed  to  the  plaintiff  and  her  gran- 
tors, described  simply  as  lot  4,  in  said 
block  20,  without  mention  of  said  fence  or 
reference  thereto,  and  the  plaintiff  and  her 
grantors  have  paid  all  taxes  upon  sucb 
assessments;  (7)  that  during  all  said 
times  the  said  west  one  balf  of  lot  7  has 
been  assessed  to  the  defendants  and  their 
grantors  simply  as  to  the  west  one  half 
of  lot  7  of  said  block,  without  mention  of 
said  fence  or  reference  thereto,  and  the  de- 
fendants and  their  grantors  have  paid  all 
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taxes  upon  such  assessments.  Rolfe  & 
Freeman  and  Paris  &  Fox,  for  Plaintiff. 
Goodcell  &  Leonard,  At torueys  for  Defend- 
ants. And  in  addition  to  said  stipulation 
thecourt  finds  the  following  facts  from  the 
evidence:  (8)  That  the  east  line  of  lot  4, 
block  20,  of  the  city  of  San  Bernardino,  re- 
ferred to  in  the  findings  and  the  aforesaid 
stipulation,  commences  at  a  point  on 
Court  street,  iu  said  city,  22  inches  west 
from  the  southwest  corner  of  the  brick 
building  on  the  north  side  of  said  Court 
street  kuown  as  the  'Courier  Office,'  run- 
ning thence  due  north  about  130  feet  to 
the  northeast  corner  of  said  lot  4,  and  the 
same  line  constitutes  the  west  line  of  lot  7 
of  said  block.  (9)  That  ever  since  the 
spring  of  the  year  1881,  being  more  than 
five  years  before  the  commencement  of 
this  action,  the  defendants  and  their  gran- 
ton  and  predecessors  in  interest  were  in 
the  actual,  uninterrupted,  open,  and  ex- 
clusive possession  of  the  strip  of  land 
aloug  and  upon  the  east  side  of  said  lot  4 
referred  to  in  the  complaint,  said  strip 
being  about  one  foot  and  a  half  wide  at 
the  south  end,  and  extending  north  100 
feet  from  the  north  side  of  said  Court 
street,  and  gradually  narrowing  north- 
ward a  few  inches,  to  wit,  to  about  one 
foot  in  width  at  the  north  end  of  said  KM) 
feet;  such  possession  being  under  claim  as 
of  right,  and  adverse  to  plaintiff  and  her 
predecessors  in  interest  and  ail  the  world, 
except  as  such  adverse  possession  may  be 
affected  by  the  nonpayment  of  taxes  by 
the  defendants  or  their  predecessors,  on 
any  of  said  lot  4,  as  shown  by  the  afore- 
said stipulation."  Upon  the  fucts  found 
the  court  adjudged  that  the  defendants 
were  the  owners  of  the  land  In  question. 
Plaintiff  brings  this  appeal  from  the  judg- 
ment upon  the  Judgment  roll,  and  con- 
tends that  upon  the  findings  of  fact  the 
judgment  should  have  been  in  her  favor; 
and  so  It  appears  to  me. 

The  controversy  is  reduced  to  the  ques- 
tion of  law,  as  to  whether  the  possession 
of  the  defendants  could  have  been  adverse 
without  payment  by  them  of  all  taxes 
which  had  been  levied  and  assessed  upon 
the  land  in  question  during  the  five-years 
period  of  the  alleged  adverse  possession, 
as  required  by  section  325  of  the  Code  of 
Civil  Procedure.  This  question  has  been 
anwered  negatively  by  this  court  in  sev- 
eral cases,— Webb  v.  Clark,  65  Cal.  56,2 
Pac.  Rep.  747;  Ross  v.  Evans,  65  Cal.  439, 
4  Pac.  Rep.  443;  McNoble  v.  .Justinian o,  70 
Cal.  395, 11  Pac.  Rep.  742;  see,  also,  Allen  v. 
Reed.  51  Cal.  362, — and,  as  all  the  arguments 
urged  here  by  counsel  for  respondent  seem 
to  have  been  considered  and  answered  In 
the  cases  cited,  it  is  unnecessary  to  recon- 
sider them  on  this  appeal.  I  think  the 
Judgment  should  be  reversed,  and  the 
lower  court  be  directed  to  render  judg- 
ment on  the  findings  of  fact  in  favor  of  the 
plaintiff. 

Weconcur:  HAYNES.C. ;  BELCHER, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  Is 
reversed,  and  the  lower  court  is  directed 
to  render  judgment  on  the  findings  of  fact 
in  favor  of  plaintiff. 


McFARLAND,  J.,  (concurring.)  I  con- 
cur in  the  judgment  because  It  does  not 
appear  In  the  findings  either  that  the  co- 
terminous owners  had  agreed  upon  the 
fence  as  the  line  between  lots  4  and  7,  or 
that  respondents  had  claimed  It  as  such 
line.  All  tbat  appears  is  that  respond- 
ents, in  addition  to  the  west  half  of  lot  7, 
also  held  by  adverse  possession  a  part  of 
lot  4  as  such ;  and,  as  they  bad  paid  no 
taxes  on  the  part  of  lot  4  in  their  adverse 
possession,  they  could  not  invoke  the 
statute  of  limitations.  Butldo  not  think 
tbat  the  provision  of  section  325  of  the 
Code  of  Civil  Procedure,  about  the  pay- 
ment of  taxes,  applies  to  a  small  strip 
along  a  boundary  line,  when  the  adverse 
holder  claims  that  the  general  description 
in  bis  title  deed  carries  him  to  the  line  to 
which  he  had  held  adversely  by  actual 
possession,  and  he  has  paid  the  taxes  on 
the  land  thus  described  in  his  deed. 


(97  Cal.  268) 

TIBBETTS  et  si.  v.  RIVERSIDE  BANKING 

CO.  et  al.   (No.  19,154.) 
(Supreme  Court  of  California.    Feb.  4,  1893.) 
Bill  or  Exceptions  —  Settlement— Mandamus. 

Code  Civil  Proc.  §  652,  provides  that, 
"if  a  judge  in  any  case  refuse  to  allow  an  ex- 
ception in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by  petition 
to  the  supreme  court  to  prove  the  same."  Held, 
that  where  a  judge  refuses  to  settle  a  statement 
of  the  case  and  bill  of  exceptions,  prepared  by 
an  appellant,  and  served  on  the  opposite  party, 
or  any  bill  of  exceptions  according  to  the  facts 
of  the  case,  the  proceedings  must  be  by  man- 
damus to  compel  the  judge  to  settle  the  bill  or 
statement. 

in  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Camp- 
bell, Judge. 

Action  by  L.  C.  Tibbetts  and  another 
against  the  Riverside  Banking  Company 
and  another.  On  a  motion  for  a  new  trial 
the  judge  of  the  superior  court  refused  to 
sign  the  statement  of  the  case  and  bill  of 
exceptions  offered  by  plaintiffs,  or  any 
other  bill  of  exceptions.  Plaintiffs  petition 
the  supreme  court  to  settle  the  statement 
and  bill.   Petition  denied. 

L.  C.  Tibbetts  and  A.  B.  Paris,  for  pe- 
titioners.  H.  C.  Hlbbard,  for  respondents. 

PER  CURIAM.  The  plaintiffs  have  filed 
a  petition  here  purporting  to  be  made 
under  section  652  of  the  Code  of  Civil  Pro- 
cedure. Petitioners  say  that  they  pre- 
pared a  statement  of  the  case  and  bill  of 
exceptions,  served  it  on  connsel  for  de- 
fendants, and  presented  it  to  the  judge  of 
the  superior  court  for  settlement;  "that 
sa4d  judge  refused  to  sign  said  bill  of  ex- 
ceptions, and  still  refuses  to  sign  said  bill, 
or  any  bill,  according  to  the  facts  of  the 
casp. "  Therefore  they  pray  "that  this 
court  may  sign  and  seal  said  bill  of  excep- 
tions, as  provided  for  under  section  652, 
Code  Civil  Proc."*    Petitioners  have  mis- 


'Code  Civil  Proc.  §  652,  provides  that,  'If  a 
judge  in  any  case  refuse  to  allow  an  exception 
in  accordance  with  the  facts,  the  party  desiring 
the  bill  settled  may  apply  by  petition  to  the  su- 
preme court  to  prove  the  same." 
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taken  tbe  provisions  of  said  section.  That 
section  only  provides  that  where,  upon 
tbe  settlement  of  a  bill  of  exceptions  or 
statement,  the  Judge  refuses  to  allow  an 
exception,  the  party  "may  petition  this 
court  to  prove  said  exception ;  but  in  this 
case  petitioners  merely  show  that  they  pre- 
sented quite  a  lengthy  statement  on  mo- 
tion for  new  trial  to  the  judge  of  tho  su- 
perior court,  and  that  he  refused  to  sign 
it,  or  any  other  bill  of  exceptions.  In 
sucb  case  the*] udge  can  be  compelled  by 
mandamus  to  settle  tbe  bill  or  statement; 
but  this  court  has  not  the  power,  nor  is 
it  its  duty,  to  take  the  place  of  the  judge 
of  the  lower  court,  and  perform  the  duty 
of  settling  tbe  statement. 
Tbe  petition  is  denied. 


(3  Colo.  App.  122) 

KELLEY  et  al.  v.  ANDREW. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 
Forcible  Entri— Evidence— Pleading— Ques- 
tion of  Title. 

1.  Gen.  St.  par.  2G74,  provides  that  public 
lands  are  open  to  the  occupancy  of  all  citizens 
of  the  state.  Paragraph  2681  provides  that  any 
person  holding  title  to  land  by  occupancy  may 
bring  forcible  entry  and  detainer  for  injuries 
to  the  possession.  Paragraph  2C83  provides  that 
the  holder  must  mark  out  the  boundaries  of  his 
claim  before  he  will  be  entitled  to  maintain 
such  action.  Held,  in  forcible  entry  and  de- 
tainer to  recover  possession  of  public  lands,  a 
deed  from  the  original  settler,  through  whom 

Slaintiff  claimed,  though  not  admissible  as  evi- 
ence  of  title  in  plaintiff,  was  admissible  to 
show  the  staking  and  holding  of  such  land  in 
compliance  with  the  statute,  since  plaintiff  must 
show  such  facts,  in  addition  to  peaceable  occu- 
pancy, to  entitle  him  to  maintain  such  action. 

2.  Even  though  it  were  error  to  permit  the 
introduction  of  such  deeds  in  evidence,  a  judg- 
ment for  plaintiff  should  not  be  reversed  where 
there  is  nothing  in  the  record  to  show  that 
there  was  no  sufficient  proof  on  which  the  re- 
covery could  have  been  based,  aside  from  the 
deeds. 

3.  A  defendant  cannot  set  up  title  in  him- 
self, and  thereby  defeat  plaintiffs  right  to  re- 
cover on  the  basis  of  peaceable  occupancy. 

4.  Where  the  complaint  alleges  that  plain- 
tiff was  peaceably  in  possession  by  virtue  of 
certain  deeds,  an  answer  setting  up  that  de- 
fendants were  peaceably  in  possession  by  vir- 
tue of  conveyances  to  them  does  not  raise  any 
issue  as  to  title  so  as  to  deprive  the  justice  of 
jurisdiction. 

Error  to  Pueblo  county  court. 

Action  of  forcible  entry  and  detainer  by 
Joseph  Andrew  against  J.  J.  Kelley  and 
George  Roesch  to  recover  possession  of 
certain  land.  There  was  a  judgment  for 
plaintiff,  und  defendants  bring  error.  Af- 
firmed. 

Kerr  &  Dennin,  for  plaintiffs  in  error. 
C.  J.  Hart,  for  defendant  lu  error. 

BISSELL.  J.  As  nearly  as  nitty  be  gath- 
ered from  tbe  very  meagre  and  insufficient 
record  on  which  error  Is  prosecuted  in  this 
case,  early  in  the  eighties  J.  .1.  Kelley  set- 
tled on  a  part  of  section  31,  which  was 
then  and  at  tbe  commencement  of  the  suit 
a  part  of  the  public  domain  of  tbe  United 
States.  The  land  was  adjacent  to  the 
city  of  Pueblo,  and  on  what  would  have 
been  a  continuation  of  Santa  Fe  avenue  if 


that  street  ran  through  the  section.  He 
built  some  sort  of  a  structure  on  a  part 
of  his  premises,  and  apparently  occupied 
a  atrip  of  land  some  16  feet  wide  along- 
side of  the  building.  Subsequently,  and  in 
1SS9,  the  property  passed  into  the  posses- 
sion of  Joseph  Andrew,  the  present  defend- 
ant in  error.  For  the  purposes  of  render- 
ing the  present  controversy  intelligible,  it 
may  be  stated  that  before  either  o'f  the 
parties  to  the  present  suit  acquired  any 
interest  in  the  property,  J.  J.  Kelley,  the 
husband  of  Eldora.  deeded  his  interest  in 
this  settlement  to  Eldora  Kelley,  his  wife, 
who  subsequently,  by  a  bill  of  sale,  at- 
tempted to  transfer  her  interest  to  Joseph 
Andrew,  the  defendant  in  error.  To  con- 
firm  tbe  transfer,  J.  J.  Kelley  likewise 
deeded  his  interest  to  Andrew  by  deed  of 
quitclaim.  It  would  seem  that  doubts 
arose  as  to  the  character  of  this  transfer, 
because  subsequently  Kelley  attempted 
to  convey  the  Identical  property  to  his 
codefendant  in  error,  George  Roesch. 
These  facts  are  gathered  from  the  plead- 
ings in  the  case  and  from  the  deeds  which 
were  introduced  In  evidence.  Some  of 
them  are  very  manifest  from  the  abstract, 
and  others  are  probably  legitimate  deduc- 
tions from  its  contents.  In  1890,  Andrew 
brought  forcible  entry  aud  detuiner 
against  J.  J.  Kelley  and  Koescb  to  recov- 
er tbe  possession  of  the  premises.  The  ac- 
tion was  aptly  brought,  on  a  sufficient 
complaint,  and  the  plaintiff  must  have  re- 
covered if  it  bad  been  supported  by  com- 
petent and  sufficient '  testimony.  There 
was  a  paragraph  in  the  complaint  which 
stated  the  plaintiff's  entry  by  virtue  of 
the  transfers  from  the  Kelleys  to  him. 
The  defendants  answered,  denying;  the 
peaceable  entry,  the  possession,  and  all 
the  other  material  allegations  of  the  com- 
plaint, and  concluded  with  a  clause  aver- 
ring their  entry  by  virtue  of  conveyances 
from  the  original  occupant.  During  the 
progress  of  the  trial  the  bill  of  sale  from 
Eldora  Kelley  to  Andrew,  and  the  deed 
whereby  J.  J.  Kelley's  interest  became 
vested,  if  at  all,  in  Eldora,  and  therefore 
in  Andrew,  were  offered  in  evidence.  The 
defendants  objected,  but  on  what  grounds 
the  record  does  not  disclose.  They  were 
received,  and  are  found  in  the  abstract. 
When  the  defense  was  put  In,  the  deeds 
by  which  it  was  contended  that  the  El- 
dora Kelley  title  became  vested  in  Roesch 
and  J.  J.  Kelley  were  likewise  offered  and 
received.  Whatever  other  evidence  may 
have  been  introduced  on  the  trial  is  en- 
tirety omitted. 

The  plaintiffs  in  error  rely  solely  on  the 
contention  that  to  admit  the  d*ed  from 
Kelley  to  Andrew  and  the  bill  of  sale  from 
Eldora  Kelley  to  Andrew,  was  error' which 
will  necessitate  the  reversal  of  the  judg- 
ment entered  for  the  plaintiff.  This  can- 
not be  conceded.  Many  of  the  arguments 
advanced  in  support  of  the  position  are 
undoubtedly  based  upon  well-established 
principles  of  law.  A  plaintiff  in  an  action 
of  forcible  entry  and  detainer  cannot  re- 
cover upon  the  constructive  possession 
which  would  be  evidenced  by  the  convey- 
ance of  the  fee  title  from  its  original 
source,  and  ordinarily  evidence  of  that  ti- 
tle may  not  be  produced,  either  for  the 
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purposes  of  establishing  the  possession  or 
establishing  the  character  of  an  entry. 
Hoag  v.  Pierce,  28  Cal.  187;  Kepley  v. 
Luke,  106  III.  395;  Jenkins  v.  Tynon,  1 
Colo.  A  pp.  183,  27  Pac.  Rep.  893.  Actions 
of  forcible  entry  and  detainer  roust  gener- 
ally be  controlled  and  tried  according  to 
these  very  well  established  rules.   But  the 

§ resent  case  furnishes  an  exception  to  the 
ocfrine,  aud  the  exception,  like  all  others 
of  that  description  in  this  particular  pro- 
cedure, Is  based  on  the  necessity  of  the 
case,  and  the  provisions  of  the  statute. 
Under  the  law  of  Colorado  the  public  do- 
main is  open  to  the  occupancy  aud  use  of 
its  citizens  until  such  time  as  the  govern- 
ment may  see  Ht  to  part  with  its  title.  It 
is  needless  to  determine  what  are  the 
steps  prerequisite  to  securing  that  right 
of  occupancy  which  may  be  defended  in 
the  courts  by  all  the  possessory  actions' 
which  may  be  resorted  to  by  the  holder  of 
a  fee  title.  It  is  enough  to  say  that  such 
title  may  be  acquired,  and  that  it  may  be 
defended,  according  to  the  terras  of  the 
act,  by  various  actions,  among  which  is 
that  of  forcible  entry  and  detainer.  The 
statute,  however,  puts  a  limitation  upon 
the  right  to  maintain  these  possessory 
suits  by  providing  as  a  condition  prece- 
dent that  the  boundaries  of  theclaim shall 
be  marked  and  staked  by  the  holder.  Un- 
der these  circumstances,  it  is  undoubtedly 
incumbent  on  the  plaintiff  in  the  action 
to  show  the  segregation  of  the  land  of 
which  he  claims  to  be  in  the  peaceable 
possession,  and  On  which  he  asserts  the 
defendant  entered,  and  that  it  was  segre- 
gated in  the  fashion  pointed  out  by  the 
statute,  to  entitle  the  holder  to  protect 
his  occupancy.  These  rights  of  occupan- 
cy which  have  been  acquired  under  the 
statute  are  by  it  made  the  subject  of 
transfer  and  sale.  Since  these  things  are 
true,  it  must  be  competent  for  the  plain- 
tiff, who  seeks  in  an  action  of  forcible  en- 
try and  detainer  to  recover  the  posses- 
sion of  a  part  of  the  public  domain  which 
he  occupies,  to  establish  the  act  of  the 
original  settler,  and  his  compliance  with 
the  statute.  As  the  occupant  is  by  the 
statute  required  neither  to  cultivate  nor 
to  be  actually  present  on  the  entire  hold- 
ing of  the  amount  of  land  to  which  be 
may  be  entitled,  to  wit,  160  acres,  it  be- 
comes necessary  for  him  to  prove  the 
staking  by  the  settler,  and  the  tiling  of 
the  declaration  provided  for  by  the  act, 
to  show  the  fact  of  his  possession.  As  a 
necessary  consequence,  he  may  produce 
the  transfer  from  the  occupant  to  him.  In 
this  wise,  and  being  offered  solely  for  this 
purpose,  neither  the  declaration  nor  the 
deed  are  to  be  taken  «s  evidences  of  title, 
or  as'  giving  to  the  plaintiff  the  right  to 
recover  on  tho  strength  of  his  construct- 
ive possession,  but  they  are  simply  evi- 
dences of  the  staking  and  the  holding 
which  the  statute  says  he  must  prove,  in 
addition  to  the  peaceable  occupancy,  to 
entitle  him  to  maintain  the  action.  It 
has  been  held  in  California,  in  one  of  the 
cases  cited,  that  the  plaintiff  may  intro- 
duce his  muniments  of  title  in  a  case  of 
this  description  for  the  purpose  of  show- 
ing the  boundaries  of  the  property  which 
he  claims,  where,  iu  a  sense,  there  could 


be  no  actual  occupancy  of  the  entire  tract. 
The  peculiar  character  of  the  possession 
whicb  a  person  may  acquire  of  the  govern- 
ment domain  necessitates  this  exception 
to  the  general  rule  concerning  the  in  tra- 
duction of  evidence  of  the  right  to  occupy. 
Aside  from  these  considerations,  the  case 
should  not  be  reversed  because  these  pa- 
per evidences  of  title  were  introduced, 
without,  something  In  the  record  to  show 
that  there  was  no  sufficient  proof  on 
whicb  the  recovery  could  have  been  based 
aside  from  the  deeds.  It  is  quite  possible 
that  the  plaintiff  may  have  made  ample 
proof  of  his  possession,  and  clearly  estab- 
lished his  right  to  recover,  without  the 
deeds  at  all.  Under  such  circumstances, 
unless  it  was  very  clear  that  the  defend- 
ants were  prejudiced  by  the  production  of 
the  deeds,  the  sase  would  not  be  reversed, 
and  the  error  would  be  held  immaterial 
and  harmless. 

The  plaintiffs  in  error  likewise  contend 
that  the  action  should  never  have  been 
tried  by  the  justice  before  whom  it  was 
brought  because  the  question  of  title  was 
raised  by  the  pleadings.  There  are  two 
answers  to  this  contention.  It  Is  incom- 
petent for  the  defendant  to  set  up  title  in 
himself,  and  thereby  defeat  the  plaintiff's 
right  to  recover  on  the  basis  of  his  peace- 
able occupancy.  Altree  v.  Moore,  1  Or.  350; 
Drake  v.  Newton,  23  N.  J.  Law,  111;  Bliss 
v.  Bange,  6  Conn.  78.  In  the  next  place, 
there  was  no  issue  as  to  title  raised  by 
the  pleadings.  The  plaintiff  simply 
averred  that  he  was  peaceably  in  posses- 
sion by  virtue  of  certain  deeds  of  convey- 
ance. The  defendant  inserted  an  allega- 
tion to  the  effect  that  he  was  In  peaceable 
possession,  likewise  by  virtue  of  sundry 
conveyances.  It  cannot  be  said,  however, 
upon  a  careful  consideration  of  the  com- 
plaint and  answer,  thut  there  was  any 
plea  of  title  which  would  divest  the  justice 
of  jurisdiction  to  hear  aud  decide  the  ac- 
tion. When  the  case  came  to  the  county 
court  on  appeal  it  did  not  err  in  refusing 
to  dismiss  the  suit  because  the  justice  bad 
been  deprived  of  the  right  to  try  the  case 
by  such  a  plea.  There  are  no  errors  ap- 
parent in  the  record,  and,  so  far  as  can  be 
seen,  the  case  was  properly  tried,  and  the 
right  judgment  entered,  and  it  will  be  af- 
firmed. 


(3  Colo.  App.  49) 
MARKELL  v.  MATTHEWS  et  a!.* 
(Court  of  Appeals  of  Colorado.   May  9,  1892.) 
Ratification  of  Paktnek's  Acts  —  Acceptance 
of  Benefits — Evidence. 
1.  Defendant  and  partner  owned  a  mine, 
which  they  worked  together  till  defendant,  a 
nonresident,  wired  his  partner  to  stop  work  on 
his  account.    The  partner  continued  work  on 
his  own  account,  and  incurred  debts,  including 
that  in  suit,  in  doing  development  and  other 
work  beneficial  to  the  property.  Defendant 
afterwards  agreed  to  pay  these  debts  if  his 

Eartner  would  withdraw  a  certain  claim  against 
im  and  settle  their  interests  in  the  mine  as  he 
proposed,  defendant  to  share  in  the  benefit  of 
the  work  done  by  his  partner  as  above.  Held. 
that  as  the  debt  in  suit  was  incurred  in  and 
about  work  beneficial  to  the  mine,  and  as  de- 


1  Affirmed  on  rehearing  February  15,  1893. 
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fendant  had  accepted  the  benefit  thereof,  he 
had  so  far  ratified  his  partner's  act  as  to  be 
liable  therefor.  v 

2.  A  note  executed  two  months  after  the 
settlement  between  defendant  and  his  partner, 
and  signed  only  by  the  latter  as  "manager' 
and  individually,  was  not  admissible  to  show 
defendant's  liability  for  the  claim  in  suit. 

3.  In  such  case,  where  defendant's  liability 
was  fully  sustained  by  other  evidence,  the  ad- 
mission of  such  evidence  would  not  be  ground 
for  reversal. 

4.  The  debt  to  plaintiffs  was  for  advances 
on  ore,  and  there  was  evidence  that  defendant's 
partner  agreed  to  pay  2  per  cent,  per  month  for 
such  advances.  Held  that,  in  the  absence  of 
evidence  to  show  that  defendant  authorized 
such  agreement,  he  was  not  bound  thereby. 

Appeal  from  district  court,  Pitkin  coun- 
ty; Thoman  A.  Kucker,  Judge. 

Action  by  James  F.  Matthews  and  Wil- 
liam J.  Chamberlain  against  Clinton  Mar- 
kell  to  recover  money  advanced.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 

Chas.  I.  Thomson  and  Oscar  Renter,  for 
appellant.  F.  O.  Salmon,  Wilson  &  Stln- 
son,  and  F.  S.  Rice,  for  appellees. 

BISSELL,  J.  There  are  uo  legal  prop- 
ositions of  much  difficulty  to  be  settled 
and  applied  in  determining  the  rights  of 
the  parties  to  this  controversy.  The  ap- 
plication of  the  well-settled  principle  of 
adoption  or  ratification  will  determine  the 
whole  matter.  It  is  only  needful  to  state 
the  controversy  to  make  It  apparent  that 
this  principle  must  control  the  Judgment. 
In  1886  the  appellant,  Markell,  and  W.  J. 
H.  Miller  were  Joiot  owners  of  the  "La 
Salle"  claim.  They  worked  it  together  un- 
til early  in  January,  1887,  when  Markell, 
who  apparently  had  been  putting  up  all 
the  expenses  of  operating  the  property, 
telegraphed  Miller  to  stop  work  on  his  ac- 
count. The  order  proceeded  from  a  mis- 
understanding hetween  the  tenants  in 
common,  which  need  not  be  stated.  The 
order  was  disregarded  in  so  far  as  it  con- 
cerned the  progress  of  the  work,  which 
Miller  continued  on  his  own  account  until 
early  in  July.  It  is  unimportant  to  state 
the  reasons  which  actuated  Miller  in  this 
proceeding.  The  fact  alone  is  the  impor- 
tant element  in  the  litigation.  During  the 
time  that  Miller  was  working  the  proper- 
ty, he  Incurred  considerable  debts,  which 
at  the  last  date  remained  unsettled.  Mar- 
kell was  a  nonresident,  and  when  lie  ar- 
rived In  Aspen,  In  July,  he  entered  .into 
negotiations  with  Miller  looking  to  the 
xdjustment  of  their  controversies.  By 
reason  of  some  antecedent  transactions 
between  these  purtits,  Markell  had  become 
indebted  to  Miller  to  the  extent  of  about 
91,600,  ami  Miller  had  brought  suit  to  en- 
force his  supposed  rights  in  the  property, 
and  to  recover  wuat  he  claimed  was  due 
him.  This  Is  an  Important  fact  to  remem- 
ber when  the  question  of  ratification  comes 
to  be  considered.  While  Miller  was  pros- 
ecntlng  bis  operations  on  the  property,  be 
mined  «nd  shipped  considerable  ore,  which 
be  sold  to  the  appellees,  J.  F.  Matthews  & 
Co.  According  to  the  quite  common 
usage  among  people  who  are  working 
mines  which  produce,  but  do  not  yield 
enough  to  pay  current  expenses,  he  ob- 
v.32i\no.2— 12 


tnined  from  Matthews  &  Co.  sundry  ad- 
vances upon  ores  to  be  mined  and  shipped. 
The  advances  were  made  under  the  agree- 
ment that  they  should  be  repaid  by  ore  to 
be  subsequently  mined,  if  sufficient  for  the 
purpose.  The  arrangement  seems  to  have 
been  carried  out  in  good  faith  between 
Miller  and  Matthews  &  Co.,  but  the  result 
was  that  upon  the  conclusion  of  their 
dealings  there  was  due  Matthews  &  Co. 
upwards  of  $1,800.  They  brought  this 
suit  against  Markell  to  compel  him  to  pay 
these  advances.  He  defended,  set  up  his 
order  to  stop  work,  and  insisted  that  he 
could  not  be  held  liable  for  thedebts  wbicb 
Miller  had  contracted  during  the  time  its 
operations  were  carried  on  contrary  to 
bis  directions  and  expressed  wish.  It  is 
tolerably  clear  that  be  cannot  be  held  lia- 
ble on  the  theory  of  an  agency  properly 
exercised  by  Miller  at  the  time  the  debt 
was  contracted.  If  he  is  to  be  held  at  all, 
it  must  be  on  the  ground  that  he  accepted 
and  adopted  Miller's  acts.  There  is  little 
difficulty  to  hold  hlra  on  this  principle. 
When  he  reached  Aspen  he  entered  into  ne- 
gotiations with  Miller  to  adjust  their  dif- 
ferences. Miller's  claim  to  an  interest  in 
the  property  seems  to  have  been  recog- 
nized, and  Markell  agreed  that  if  be  would 
forego  his  claim  against  him  for  some 
sixteen  hundred  and  odd  dollars,  and  set- 
tle upon  the  basis  which  he  proposed  con- 
cerning the  Interests  which  Miller  was  to 
enjoy  In  the  La  Salle  and  Harrisburg  prop- 
erties, he  would  pay  all  the  debts  which 
Miller  had  incurred  durlug  the  time  that 
he  was  working  the  property  without 
Markell's  consent.  The  indebtedness  to 
Matthews  &  Co.  was  not  the  Bole  obliga- 
tion which  Miller  had  contracted  and  left 
undischarged,  but  there  were  sundry  oth- 
er claims  lor  supplies  of  various  sorts  held 
against  Miller  and  the  mine  by  the  dealers 
in  Aspen.  These  supplies  Included  grocer- 
ies and  materials  which  are  essential  to 
mining  operation.  It  Is  not  important  to 
state  what  Miller  did  on  the  property 
whereby  the  debts  accrued.  There  seems 
to  be  no  question  that  it  was  development 
work,  which  tended  to  the  opening  up 
and  advancement  of  the  claim  as  a  piece 
of  mining  property.  There  is  another 
very  important  circumstance  to  be  stated 
in  this  connection.  This  claim  was  adja- 
cent to  what  was  called  in  that  section 
the  "Du  rant"  property,  and  it  was  for  the 
interest  of  "the  owners  of  the  claims  that 
a  drift  should  be  run  along  the  boundary 
line  between  the  two  properties.  This 
work  was  done  by  Miller  under  an  agree- 
ment that  the  Durant  Company  should 
pay  for  it.   The  work   was  done  at  a 

firoflt,  and  netted  $1,000,  which  was  paid 
uto  the  common  treasury  of  the  La  Salle 
mine.  Markell  received  the  benefit  of  the 
expenditures  which  Miller  made,  and  of 
the  money  earned  aud  paid  into  the  treas- 
ury. There  is  thusan  arapleconsideration 
for  the  agreement  which  Markell  made 
concerning  these  debts.  Unless  there  be 
some  legal  obstruction  to  a  recovery,  he 
should  be  held  liable  under  his  agreement. 
The  recovery  can  easily  be  supported.  A 
party  may  not  accopt  what  has  been  done 
for  him  by  one  who  is  not  his  agent  and 
deny  the  power  of  the  individual  to  act. 
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In  other  words,  It  Is  settled  by  the  author- 
ities that  it  is  enough  to  charge  the  prin- 
cipal with  a  responsibility  (or  the  things 
done  it  be  adopts  the  acts  by  accepting  the 
benefits  of  the  transaction.  In  this  case 
work  was  done  on  the  property  to  its 
advantage.  Markell  got  the  benefit  of  the 
profits  from  running  the  line  drift  between 
tho  La  Salle  and  Duraut  claims.  He 
agreed  to  accept  the  benefit  of  the  ore 
which  bad  been  shipped  to  Matthews  & 
Co.  at  the  time  of  bis  agreement  with 
Miller,  and  he  was  released  from  a  liability 
to  Miller  amonnting  to  upwards  of  $1,- 
600.  Under  all  these  chcumstnnces,  It 
most  be  held  that  Markell  so  far  ratified 
Mlller'H  acts  that  he  became  liable  for  the 
debts  which  be  agreed  to  pay. 

During  the  progress  of  the  trial  it  was 
sought  to  prove  the  making  of  the  ad- 
vances, which  was  the  real  cause  of  ac- 
tion, by  the  production  of  a  note  to  Mat- 
thews &  Co.,  executed  In  Sep tember folio  w- 
ing  the  agreement,  and  running  as  the  in- 
dividual promise  of  Miller  to  Matthews, 
Webb  &  Co.  It  was  for  a  certain  sum  at 
2  per  cent,  interest,  signed  by  44  W.  J.  H. 
Miller,  Manager,"  and  by  44  W.J.  H.  Mil- 
ler.** It  was  strenuously  objected  that 
this  note  was  not  competent  evidence 
against  Markell,  and  in  no  manner  tended 
to  establish  his  liability  for  the  claim  sued 
oil.  The  objection  was  well  taken,  and 
the  uotesbould  have  been  excluded.  There 
is  no  force  in  the  contention  that  an  excep- 
tion was  not  sufficiently  taken  to  the  in- 
troduction of  the  evidence.  The  case  was 
tried  to  the  court,  without  a  jury.  The 
objection  taken  was  not  a  general  one, 
but  was  specific,  and  raised  the  precise 
questions  which  are  now  presented  for 
determination.  The  court  admitted  it, 
subject  to  the  objection,  which  was  to  be 
disposed  of  on  the  final  hearing.  Judg- 
ment passed  against  Markell;  and  excep- 
tion was  duly  taken;  and  it  must  be  held 
that  this  sufficiently  saves  the  question  to 
entitle  the  party  to  raise  It  on  the  ap- 
peal. Whatever  error  was  committed  in 
this  regard  cannot  operate  to  reverse  the 
judgment.  The  note  was  wholly  unneces- 
sary to  the  maintenance  of  the  plaintiff's 
cause  of  action.  This  was  sustained 
otherwise  by  sufficient  competent  testimo- 
ny. It  was  clearly  proven  that  Miller  and 
Matthews  &  Co.  entered  Into  an  agree- 
ment concerning  the  Rhipment  and  pur- 
chase of  the  ore.  The  money  sued  for 
was  shown  to  have  been  advanced  by 
Matthews  &  Co.  Markell  adooted  the 
agreement,  accepted  Its  benefits,  and 
promised,  upon  a  sufficient  consideration, 
to  repay  the  money.  Since  there  was 
sufficient  competent  testimony  to  sup- 
port the  finding  and  judgment  of  thecourt, 
and  the  case  was  tried  without  the  inter- 
vention of  a  jury,  there  cannot  be  a  rever- 
sal because  thecourt  erred  In  permitting  to 
be  brought  to  its  attention  Incompetent 
evidence.  It  will  be  assumed  that  this  did 
not  influence  its  conclusion. 

The  court  entered  judgment  for  an  erro- 
neous sum.  There  was  some  evidence  of- 
fered which  tended  to  prove  that  at  the 
time  Miller  got  the  advances  he  agreed  to 
pay  2  per  cent,  per  month  interest  for  the 
money.  Aside  from  the  note,  there  was  no 


proof  of  any  agreement  that  would, in  the 
absence  of  express  authority  and  ratifi- 
cation as  to  that  part  of  the  contract, 
bind  Markell  to  pay  this  Interest.  There 
w**s  neither  authority  nor  ratification. 
In  this  respect  the  judgment  is  erroneous. 
This  error  does  not  require  us  to  send  the 
case  back  for  the  entry  of  a  proper  judg- 
ment. It  can  be  entered  here,  and  the 
rights  of  the  parties  properly  protected 
and  conserved.  The  judgment  will  there- 
fore be  modified  and  affirmed.  It  is  or- 
dered that  the  Interest  Included  In  the 
judgment  In  excess  of  the  statutory  rate 
be  deducted  from  tbe  amount  of  the  judg- 
ment as  entered,  and  that  final  judgment 
be  entered  In  this  court  for  the  amount  of 
the  claim  and  statutory  Interext  to  the 
time  of  the  entry,  and  that  the  costs  of 
tbe  appeal  be  divided  between  the  parties. 
The  judgment  is  modified  and  affirmed. 


(3  Colo.  A.  63) 

COLORADO  LOAN  &  TRUST  CO.  et  aL  t. 
GRAND  VALLEY  CANAL  CO. 

(Court  of  Appeals  of  Colorado.   Jan.  9,  1893.) 

Cancellation  of  Dbbd—Fobgbry— Estoppel. 

1.  A  suit  to  cancel  a  deed  from  plaintiff 
corporation  alleged  it  to  be  a  forgery,  and  tho 
evidence  showed  that  the  grantee  acted  in  good 
faith,  and  had  no  knowledge  of  any  fraud. . 
Plaintiff's  president,  whose  name  appeared  to 
the  deed,  when  examined  as  a  witness  for 
plaintiff,  testified  nothing  in  regard  to  the  sup- 
posed forgery  of  his  name,  and,  when  examined 
by  defendant,  admitted  that  he  had  made  the 
contract  with  the  grantee  for  the  sale  and  con- 
veyance of  the  land,  and  signed  the  deed  in 
blank.  Held,  that  there  was  no  evidence  of 
forgery. 

2.  After  the  grantee  received  his  deed,  he 
executed  a  trust  deed  of  the  land  therein  to  de- 
fendant loan  company,  to  secure  the  purchase- 
money  notes,  which  notes  and  trust  deed  were 
delivered  to  plaintiff,  and  an  application  then 
made  to  defendant  for  a  loan,  which  was  nego- 
tiated through  the  efforts  of  both  plaintiff's  and 
defendant's  officers  by  a  sale  of  the  notes  to  B., 
and  the  proceeds  thereof  paid  to  plaintiff. 
Hdd,  that  defendant  was  chargeable  with  full 
knowledge  of  B.'s  rights  in  the  land  covered 
by  the  trust  deed,  and  was  estopped  to  assert 
the  invalidity  of  such  deed  in  order  to  give  a 
claim  subsequently  acquired  by  it  on  the  same 
premises  precedence. 

Error  to  district  court,  Arapahoe  coun- 
ty.' 

Action  by  tbe  Grand  Valley  Canal  Com- 
pany against  tbe  Colorado  Loan  &  Trust 
Compuny  and  others.  Judgment  for 
plaintiff.   Defendants   appeal.  Reversed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  REED,  J.: 

This  was  a  suit  in  equity,  brought  by 
the  defendant  in  error  to  enjoin  the  sale, 
quiet  title,  and  cancel  conveyances  of  cer- 
tain land  and  water  rights  in  Mesa  coun- 
ty. The  Grand  Valley  Canal  Company 
was  a  corporation  operating  an  Irrigat- 
ing canal,  selling  lands,  water  rights,  etc. 
It  is  alleged  in  the  complaint  that  on  the 
1st  day  of  December,  1884.  defendant  in  er- 
ror made  and  deliverod  to  one  Lnclns 
Cost  deeds  purporting  to  convey  the  lands 
in  controversy,  together  with  certain  ws* 
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ter  rights;  that  on  the  name  date  Cost 
couveyed  the  same  property  io  trust  to 
the  Colorado  Loan  &  Trust  Company, 
as  trustee,  to  secure  the  sum  of  91,000, 
borrowed  or  to  be  borrowed.  The  trust 
deed  was  filed  for  record  ou  the  3d  day  of 
December,  1884.  Q.  P.  Blsaell  &  Co.,  of 
Hartford,  Conn.,  bought  the  notes  for 
$ 1,000,  made  by  Cost,  secured  by  the  deed 
of  trust  above  mentioned,  the  money  go- 
ing to  the  use  of  the  Grand  Valley  Canal 
Company.  On  the  1st  of  November,  1884, 
a  deed  of  trust  was  made  by  the  Grand 
Valley  Canal  Company,  conveying  all  its 
property,  including  the  land  in  contro- 
versy, to  Gustavus  F.  Davis,  trustee,  to 
secure  bonds  to  the  amount  of  9200,000, 
issued  by  the  company,  and  put  upon 
the  market  for  sale.  Whether  or  not 
they  were  all  sold  we  are  not  informed, 
but  a  part  (amount  not  shown)  were 
purchased  by  the  Travelers'  Insurance 
Company.  Default  having  been  made  by 
the  Grand  Valley  Canal  Company,  the 
Travelers'  Insurance  Company,  on  the 
9th  day  of  March,  1888,  brought  a  suit  to 
foreclose.  On  July  21,  188S,  a  decree  of 
foreclosure  was  entered,  which  was  fol- 
lowed by  a  sale  of  the  property,  which 
was  purchased  by  the  Travelers  Insur- 
ance Company,  which  afterwards  sold 
and  conveyed  the  property  to  the  Colo- 
rado Loan  &  Trust  Company.  Bissell  & 
Co.  attempted  to  enforce  its  lien  upon  the 
land  in  question  to  satisfy  the  Cost 
notes,  and  this  suit  was  instituted  for  the 
purposes  abovestated.  The  Grand  Valley 
Canal  Company  was  the  successor  of  the 
Grand  River  Ditch  Company.  In  regard 
to  the  trust  deed  of  Bissell  &  Co.  it  is  al- 
leged in  the  complaint  "  that  on  the  1st 
day  of  December,  1884,  pretended  convey- 
ances of  the  property  in  controversy  were 
executed  by  the  Grand  River  Ditch  Com- 
pany to  one  Lucius  Cost.  Plaintiff  is  in- 
formed and  believes  that  the  conveyances 
were  a  forgery.  That  some  one,  not 
authorized,  signed  the  name  of  T.  C. 
Henry,  the  president  of  the  Grand  River 
Ditch  Company,  to  the  deeds,  and  that 
the  deeds  were  never  acknowledged  by 
Henry,  and  that  the  deeds  were,  not  the 
deeds  of  the  Grand  River  Ditch  Company." 
The  answer  fully  denies  the  allegation  of 
forgery  of  the  deeds, etc.,  and  alleges  "  that 
G.  P.  Bissell  &  Co.,  in  good  faith,  paid  out 
the  money  on  the  notes  secured  by  the 
deeds  of  trust  executed  by  Lucius  Cost  to 
the  Colorado  Loan  &  Trust  Company. 
That  the  notes  of.  suid  Cost  were  nego- 
tiated and  sold  to  said  Bissell  &  Co.  bv 
T.  C.  Henry,  the  president  of  the  Grand 
River  Ditch  Company,  and  that  T.  C. 
Henry  as  such  president,  represented  to 
'Bissell  &  Co.  that  all  the  deeds  were 
good  and  valid,  and  that  Bissell  &  Co.  re- 
lied upon  such  representations. "  A  trial 
was  had  upon  the  issue  Involved,  and  a 
large  amount  of  testimony  tuken.  On 
the  21st  of  January,  1891,  the  cause  was 
submitted.  On  the  26th  of  January,  1891, 
there  was  a  finding  for  the  plaintiff,  and  a 
decree  finding  that  Cost  had  no  title,  and 
the  trust  deeds  made  by  him  were  invalid 
and  void,  and  allowing  the  injunction. 
To  reverse  such  decree  a  writ  of  error  was 
sued  out  to  this  court. 


John  P.  Brock  way,  for  plaintiffs  in  er- 
ror. Chas.  H.  Toll  and  Wm.  R.  Barbour, 
for  defendant  in  error. 

REED,  J.,  (after  stating  the  facts.)  It 
will  be  observed  that  only  one  issue  is 
made  by  the  pleadings,  viz.  the  validity  of 
the  deed  from  the  Grand  Valley  Canal 
Company  to  Cost.  The  validity  of  the 
trust  deed  made  by  Cost  is  dependent 
upon  his  title;  hence  only  the  validity  of 
his  title  is  involved.  By  the  pleading  and 
the  conduct  of  the  entire  case  it  appears 
to  be  conceded  that  the  Cost  security 
would,  If  valid,  be  prior  to  and  take  pre- 
cedence of  that  of  the  other  parties;  con- 
sequently this  issue  of  validity  is  the  only 
one  to  be  determined.  There  is  another 
insisted  upon  in  argument,  but  not  pre- 
sented by  the  pleading,  which  will  be  ex- 
amined hereafter. 

The  allegation  in  the  complaint  Is  "that 
the  conveyances  were  a  forgery ;  that 
some  one,  not  authorized,  signed  the 
name  of  T.  C.  Henry,  the  president  of 
the  Grand  River  Ditch  Company,  to  the 
deeds,  and  that  the  deeds  were  never  ac- 
knowledged by  Henry,  and  that  the  deeds 
were  not  the  deeds  of  the  Grand  River 
Ditch  Company."  A  novel  and  very  pe- 
culiar case  is  made  in  evidence.  It  is  not 
pretended  that  Cost,  or  any  one  in  his  in- 
terest, committed  the  forgery,  or  was 
guilty  of  any  irregularity  whatever  the 
entire  transaction,  or  during  his  life  had 
any  knowledge  of  the  present  supposed 
irregularities.  It  is  conceded  that  the 
land  was  regularly  purchased  by  him 
from  the  ditch  company,  and  an  agree- 
ment made  by  it  to  convey  to  him.  Tak- 
ing the  case  as  claimed  to  have  been  made 
by  the  evidence,  and  we  have  the  anoma- 
lous one  of  the  officers  and  managers  of  a 
corporation  forging  a  deed  to  its  own 
property  to  close  u  legitimate  sale  and 
execute  a  contract,  and  setting  up  its  own 
fraud  to  defeat  its  conveyance.  The  fraud 
attempted  to  be  proved,  it  will  readily 
be  seen,  was  not  the  fraud  of  the  grautee 
upon  the  company,  but  the  fraud  of  the 
company  upon  its  grautee,  who  acted 
in  good  faith;  neither  participated  in  nor 
bad  knowledge  of  it. 

A  bripf  examination  of  the  evidence  of 
plaintiff  in  error  and  of  the  officers  of  the 
Grand  Valley  Canal  Company  when  called 
for  the  defense  is  necessary.  T.  C.  Henry 
was  president  of  the  Grand  Valley  Canal 
Company,  the  defendant.  When  called  by 
the  plaintiff  in  error,  he  testified  nothing 
whatever  iu  regard  to  the  supposed  for- 
gery of  his  name  to  the  deed,— a  fact  that 
should  not  pasB  without  comment.  It 
was  the  only  issue  in  the  case,  and,  if  a 
forgery  of  his  name,  he  was  certainly  the 
most  competent  witness  to  establish  the 
fact;  yet  in  such  examination  the  subject 
of  the  forgery  was  studiously  avoided. 
When  called  and  examined  by  the  defense, 
he  stated  that  he,  as  president  of  the  de- 
fendant, made  the  contract  with  Cost  for 
the  sale  and  conveyance  of  the  land  to  him. 
"I  don't  recollect  particularly  the  time  and 
circumstances  under  which  those  partic- 
ular deeds  were  executed.  I  remember 
well  the  agreement  and  transaction  that 
culminated  in  that  transaction.  Perhaps, 
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If  I  were  to  see  the  deeds,  I  should  recall 
some  mora  of  the  circumstances  connected 
with  it."  He  bad  not  seen  the  original 
deeds  of  the  land  since  they  were  executed 
and  delivered.  The  deeds  for  water  rights 
from  the  company  to  Cost,  which  were  a 
part  of  the  same  transaction,  ami  were 
shown  him,  he  identified  as  having  been  ex- 
ecuted by  him.  He  testified:  "My  pres- 
ent recollection  is  that— in  fact,  I  know 
that  it  was  my  practice  to  sign  papers 
when  I  was  an  officer,  in  blank,  and  leave 
them  in  possession  of  a  notary  public,  to 
be  used  as  occasion  might  require;"  and 
in  regard  to  those  particular  deeds:  "My 
present  recollection  is  that  I  left  deeds, 
probably  signed  many  months  before  this 
time,  in  the  possession  of  the  notary  who 
was  in  the  office,— Mr.  Rees,— in  his  pres- 
ence. Question.  Do  you  know  who  pre- 
pared the  deeds  that. you  raadein  this  mat- 
ter? Answer.  No,  sir;  without  looking  at 
them.  Q.  Did  you  do  it?  A.  No,  sir;  I 
signed  them  in  blank." 

H.  J.  Aldricb,  secretary  and  treasurer  of 
the  company,  on  behalf  of  the  plaintiff: 
"  Question.  Did  you  have  authority  to  sign 
Mr.  T.  C.  Henry's  Dime,  the  president,  to 
deeds  in  his  absence?  Answer.  I  did.  Q. 
And  were  you  accustomed  to  sign  deeds  in 
his  absence?  A.  I  did  such  things  on  some 
occasions.  It  didn't  amount  to  a  custom, 
but  I  did  it  sometimes.  Q.  Now,  when 
you  would  sign  Mr.  Henry's naine  to  deeds 
in  his  absence,  what  would  be  done  in  ref- 
erence to  having  them  acknowledged  ?  A. 
Well.  I  don't  recall  any  instance  when  I 
signed  his  name;  but  still  I  think  it  was 
done  In  some  instances.  Q.  Now,  when 
you  signed  Mr.  Henry's  name  as  president 
to  an  instrument,  would  you  hand  It  to 
Mr.  Rees,  and  would  he  certify  that  it  was 
acknowledged  before  him  as  a  notary  pub- 
lic? A.I  don't  know  whether  he  did  or 
not,  and  I  don't  know  as  I  ever  banded 
any  to  him."  When  called  by  the  defend- 
ant he  testified :  "Q.  I  will  ask  you  to  look 
at  thesignature  to  these  three  Instruments, 
and  say  whose  signature  it  is,  if  you  know. 
(Three  papers  handed  to  witness.)  A.  I 
should  say  they  were  the  signature  of  T. 
C.  Henry.  Q.  How  well  are  you  acquaint- 
ed with  T.  C.  Henry's  signature?  How 
many  times  have  you  seen  it?  A.  A  very 
great  number  of  times.  Q.  Have  you  seen 
him  sign  his  name  a  very  great  number  of 
times?  A.  Yes,  sir;  I  am  as  familiar  with 
it  as  I  am  with  my  own.  Q.  And  you  say 
that  this  signature  is  the  signature  of  T. 
C.  Henry,  do  you?  A.  That  would  be  my 
judgment.  Q.  I  believe  you  said  that  in 
some  cases  you  were  authorised  by  Mr. 
Henry  to  sign  his  name  in  his  absence?  A. 
I  was.  Q.  Do  you  remember  the  transac- 
tion of  the  giving  of  the  deeds  to  Lucius 
Cost  by  the  Grand  River  Ditch  Company, 
which  has  been  mentioned  here?  A.  Yes, 
sir.  Q.  Do  you  remember  about  the  nego- 
tiation of  the  notes  and  deed  of  trust  given 
by  Lucius  Cost  to  Messrs.  Bissell  &  Co.,  the 
defendants  here?  A.  I  do.  Q.  Did  you 
take  part  in  that  negotiation?  A.  I  did. 
Q.  On  whose  behalf  were  you  acting  in 
negotiating  those  notes  and  selling  them 
to  Bissell  &  Co.  ?  A.  In  behalf  of  the  Grand 
River  Ditch  Company.  Q.  Whenthenotes 
were  negotiated,  who  received  the  money  ? 


A.  The  Grand  River  Ditch  Company.  Q. 
What  consideration  was  moving  from  the 
Grand  River  Ditch  Company  to  Lucius 
Cost  in  the  warranty  deeds  to  the  land  in 
controversy,  that  were  delivered  to  him? 
A.  The  title  to  the  land.  Q.  What  was 
the  consideration  moving  from  Cost  to  the 
Grand  River  Ditch  Company?  A.  The 
trust  deed.  Q.  Anything  else?  A.  And 
the  title,  if  I  understand  that  question.  Q. 
In  other  words,  what  did  Lucius  Cost  pay 
the  Grand  River  Ditch  Company  for  this 
land?  Whatdld  beglveforlt?  A.  I  don't 
remember  what  the  consideration  was. 
You  mean  bow  much  it  was?  Q.  In  other 
words,  what  did  the  Grand  River  Ditch 
Company  receive  from  him?  A.  They  re- 
ceived a  deed  of  trust.  Q.  Well,  what  else 
besides  the  deed  of  trust?  Wbatgoes  with 
the  deed  of  trust,  in  other  words?  A. 
Why,  a  note  and  deed  of  trust.  Q.  They 
received  Mr.  Cost's  two  notes  and  the 
deeds  of  trust?  A.  Yes.  Q.  Andyouhave 
already  stated,  as  I  remember,  when  those 
notes  were  negotiated,  the  money  was 
received  by  the  Grand  River  Ditch  Com- 
pany? A.  Yes,  sir.  Q.  Do  you  remember 
how  the  deeds  were  delivered  to  Lucius 
Cost?  A.  1  do  not.  Q.  You  know  that 
they  were  delivered,  however?  A.  I  know 
that  they  were  delivered ;  yes.  Q.  Do  you 
know,  Mr.  Aidrich,  whether  or  not  any 
other  officer  ordirector  of  the  Grand  River 
Ditch  Company  knew  of  the  making  of 
these  deeds  to  Lucius  Cost,  and  the  loan- 
ing of  this  money,  and  the  reception  of  it 
from  Bissell  &  Co.  for  the  benefit  of  the 
Grand  River  Ditch  Company,  as  you  have 
stated?  A.  I  knew  Mr.  Henry  and  Mr. 
Coulson.  Q.  Were  Mr.  Henry  and  Mr. 
Coulson  both  directors  of  the  Grand  River 
Ditch  Company?  A.  They  were.  Q.  And 
Mr.  Henry  was  its  president?   A.  He  was." 

Mr.  Barrows,  who  was  a  clerk  in  the 
loan  department  of  the  defendant  in  error, 
was  called  and  testified  for  both  parties. 
In  effect,  that  he,  as  clerk,  prepared  all  the 
deeds  In  question,  four  or  five  in  number, 
and  delivered  them  to.  Mr.  Aidrich,  the  sec- 
retary; also  prepared  the  deed  of  trust 
from  Cost  upon  the  land  and  the  notes; 
also  that  he  filled  up  the  application  for  a 
loan.  The  deeds  testified  to  embraced 
those  to  water  rights  conveyed  at  the 
same  time  from  the  company  to  Cost. 
Here  his  testimony  upon  this  part  of  the 
controversy  stops.  He  does  not  say 
whether  the  name  of  Mr.  T.  C.  Henry  nnd 
been  previously  written  by  Henry  on  the 
blanks  used,  or  whether  thesignature  was 
blank;  nor  does  he  testify  who  signed  the 
name  of  Mr.  Henry.  The  impression  from 
his  testimony  would  be  that  the  name  of 
Mr.  Henry  was  written  by  Mr.  Aidrich,  or 
some  one  else,  and  not  by  Mr.  Henry,  but 
here  is  a  clash  between  bis  testimony  and 
that  of  Henry.  Barrows  testifies  to  the 
making  out  by  him  of  all  the  papers,  water 
deeds  included,  and  that  they  were  all  In 
the  sume  condition  when  delivered  to  Mr. 
Aidrich,  the  secretary ;  while  Henry,  upon 
the  stand,  was  sworn  to  the  deeds  to  the 
water  rights,  and  swore  that  his  name  to 
them  was  written  by  himself.  The  deed 
to  the  land  was  not  there. 

Taking  all  the  testimony,  it  Is  perhaps 
unnecessary  to  say  that  it  fails  to  show 
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the  perpetration  of  any  crime  or  fraud,  or 
any  attempt  or  intention  to  perpetrate 
either.  There  la  an  absolute  lack  of  proof 
of  intention,  which  1m  an  Indispensable  ele- 
ment. If  the  evidence  establishes  anything 
it  is  of  an  irregular  manner  of  transacting; 
business;  a  want  of  technical  compliance 
with  the  requirements  of  the  la  win  regard 
to  the  conveyance  of  real  estate.  We  do 
not  wish  to  be  understood  as  Intimating 
that  strict  compliance  with  the  statutory 
requirements  can  be  dispensed  with,  and 
that,  if  the  supposed  facts  and  irregulari- 
ties had  been  satisfactorily  established, 
they  would  not  have  vitiated  the  convey- 
ance. But  here  we  hnvc  the  anomaly  of 
three  different  officers  of -a  corporation 
who  had  exclusive  control  of  the  convey- 
ancing, testifying,  when  called,  to  discredit 
their  own  conveyance  to  three  different 
and  incompatible  sets  of  facts  in  the  same 
transaction,  and  establishing  neither. 
Forgery  is  defined  to  be  "the  fraudulent 
making  or  alteration  of  a  writing,  to  the 
prejudice  of  another  man's  rights."  3 
Greeul.  Ev.  §  103.  "A  false  making,  or  mak- 
ing main  animo,  of  any  written  Instru- 
ment, for  the  purpose  of  fraud  and  deceit." 
2  Rnf-s.  Crimes,  318;  Com.  v.  Ayer,  3  Cush. 
150.  "To  constitute  this  offense  it  is  also 
essential  that  there  be  an  intent  to  de- 
fraud. "  3  GreenL  Ev.  103;  4  Hi.  Comm.  247. 
"It  is  the  false  making  or  materially  alter- 
ing, with  intent  to  defraud,  of  any  writ- 
ing, which,  if  genuine,  might  apparently  be 
of  lesral  efficacy,  or  the  foundation  of  a  legal 
liability."  1  BlHh.Crlna.  Law.§  ;>72.  It  will 
readily  be  observed  that  there  was  no  for- 
gery. The  intention  to  defraud  woh  entire- 
ly lacking,  which  is  the  very  basis  of  the 
crime.  The  property  conveyed  was  that  of 
the  party  who  is  charged  with  the  forgery. 
The  owner  cannot  be  guilty  of  forgery  in 
the  execution  of  a  conveyance  of  his  own 
property  for  the  benefit  of  another  in  pur- 
suance of  a  legitimate  contract  of  sale.  It 
may  have  been  irregular,  lacking  In  legal 
formalities,  which  would  have  avoided  it 
If  challenged  by  a  bona  fide  purchaser 
without  notice  of  its  existence;  and  that 
is  the  most  that  could  be  said,  even  if  the 
plaintiff  in  error  had  fully  established  the 
irregularity  attempted.- 

The  testimony  of  the  officers  of  defendant 
conclusively  shows  that  Cost's  application 
for  the  loan  was  made  to  the  Colorado 
Loan  A  Trust  Company  direct;  that  Cost 
wasnot  to  receivethe  proceeds  of  the  loan ; 
that  the  Grand  Valley  CanalCompany  was 
to  be  the  beneficiary  through  the  plaintiff  in 
error;  and  that  the  proceeds  of  the  loan 
went  through  theofficeof  the  plaintiff  in  er- 
ror. Mr.  Henry  said :  H I  don't  now  recollect 
whether  the  notes  were  sent  to  me  or  sent 
from  the  office  of  the  Colorado  Loan  & 
Trust  Company  direct  to  Mr.  Bissell; 
but  the  applications  were  sent  to  me, 
which  stated  the  basis  of  the  loan,  and  1 
negotiated  for  the  loan  as  called  for  in  the 
application."  This  fully  fixes  these  impor- 
tant facts:  First,  the  knowledge  of  the 
plaintiff  in  error  of  the  entire  transaction ; 
second,  its  participation  in  securing  the 
loan,  giving  credit  to  the  securities,  and 
getting  the  money  from  Bissell  &  Co. ; 
third,  the  participation  of  the  officers  of 
the  defendant  in  error,  and  that  its  presi- 


dent personally  negotiated  It,  and,  of  ne- 
cessity, indorsed  and  vouched  for  its  legiti- 
macy and  validity ;  consequently  the  plain- 
tiff cannot  claim  to  have  been  an  innocent 
purchaser  under  the  other  trust  deed 
without  knowledge  of  the  lien  of  Bissell 
&  Co.,  nor  can  the  defendant  In  error  set 
up  its  own  irregularities  to  defeat  a  secu- 
rity that  both  plaintiff  and  defendant 
were  connected  with,  and  placed  upon  the 
market,  and  received  the  proceeds  of. 

It  is  contended  in  argument  that,  prior 
to  the  conveyance  to  Cost,  the  Grand  Val- 
ly  Canal  Company  bad  conveyed  all  its 

Sroperty,  including  the  land  conveyed  to 
ost,  in  trust  to  secure  the  payment  of 
185,000  borrowed;  that  such  Indebtedness 
remained  unpaid,  and  became  a  part  of  the 
$200,000,— the  subsequent  loau,— which 
was  to  that  extent  a  renewal,  and,  being 
such,  took  precedence  of  the  Cost  convey- 
ance. No  such  allegation  is  contained  in 
the  pleadiug  nor  any  issue.  The  allega- 
tion Is  that  the  property  was  conveyed  to 
Davis  (trustee)  "to  secure  tha  payment  of 
its  bonds  in  the  sum  of  $200,000. "  Another 
difficulty  arises.  If  the  contention  could 
prevail,  it  could  only  be  effective  as  to  the 
$85,000.  The  Cost  claim  could  not  be  sub- 
rogated to  the  en  tire  $200,000,  as  attempted 
in  argument.  Neither  in  pleading  nor  ar- 
gument is  there  an  effort  made  to  make 
the  $85,000  superior  to,  or  to  separate  it 
from,  the  remaining  $115,000,  so  as  to  give 
it  precedence  of  the  Cost  claim.  The  eq- 
uitable principle  contended  for  and  sus- 
tained by  the  numerous  authorities  cited 
is  clearly  correct  where  it  can  he  invoked 
and  made  applicable,  but  in  our  view  of 
the  present  case  it  cannot  avail  under  ei- 
ther the  facta  or  pleading. 

We  conclude — First,  that  the  plaintiff  in 
error,  having  had  full  knowledge  of  the 
Cost  transaction, and  having  participated 
In  the  placing  of  the  security  with  Bissell 
&Co..  and  in  establishing  its  regularity,  is 
precluded  and  estopped  to  assert  Its  Inva- 
lidity, and  give  its  own  claim  precedence. 
The  application  for  the  loan  was  made  by 
Cost  directly  to  the  plaintiff  in  error.  The 
defendant  In  error  was  to  and  did  receive 
the  proceeds  through  the  plaintiff  in  error. 
The  legal  title  of  Cost  was  conveyed  to  the 
plaintiff  in  error  to  secure  the  notes.  The 
placing  oi  the  security  with  Bissell  A  Co. 
was  doue  by  plaintiff  in  error  through  the 
agency  of  Mr.  Henry,  who  testified  to  the 
fact,  but  did  not  recollect  whether  the  se- 
curities were  sent  by  plaintiff  to  him  or 
directly  .to  Bissell  &  Co.  The  proceeds 
went  in  the  first  instance  directly  to  the 
plaintiff  in  error.  It  does  not  appear  in 
evidence,  but.  thenotes and  trust  deed  hav- 
ing been  made  directly  to  the  plaintiff,  it  is 
evident  tne  notes  could  only  have  passed 
to  Bissell  &  Co.  by  the  indorsement  or  as- 
signment of  plaintiff.  These  being  the 
facts,  there  is  no  question  of  the  applica- 
bility of  the  law  of  estoppel,  "estoppel  in 
pals,"  or  "equitable  estoppel."  The  rule, 
as  deduced  from  all  the  authorities,  and 
which  is  as  well  established  as  any  gen- 
eral rule  of  law.  Is:  "Where  one.  by  his 
words  or  conduct,  willfully  causes  another 
to  believe  a  certain  state  of  things, and  in- 
duces him  to  act  on  that  belief,  so  as  to 
alter  his  previous  position,  the  former  iu 
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concluded  from  averring:  against  the  latter 
a  different  state  of  things  as  existing  at 
the  same  time. "  The  leading  case  Is  Pick- 
ard  v.  Sea  re.  6  Adol.  &  E.  469.  See,  also, 
Heane  v.  Rogers,  9  Barn.  &  O.  576;  Graves 
v.Key,3  Barn.  &  Adol.  318;  Keate  v.  Phil- 
lips, 18  Cb.  Div.  577.  The  American  rule, 
as  stated  in  Branson  v.  Wlrth,  17  Wall. 
42,  is,  in  effect,  the  same.  Mr.  Justice 
Bradley  states  it:  "If  one  person  is  in- 
duced to  do  an  act  prejudicial  to  himself  in 
consequence  of  the  acts  or  declaration  ol 
another  on  which  be  had  a  right  to  rely, 
equity  will  enjoin  the  latter  from  assert- 
ing bis  legal  rights  against  the  tenor  of 
such  acre  or  declarations."  The  same 
rule,  in  effect,  though  differing  somewhat 
in  phraseology,  bas  been  applied  In  the 
courts  ol  every  state.  The  application  of 
this  well-settled  principle  would  estop  the 
plaintiff  in  error  from  asserting  the  inva- 
lidity of  the  security  in  the  bands  of  Bis- 
sell  &  Co.,  regardless  of  the  finding  as  to 
title  in  the  transactions  between  defend- 
ant in  error  and  Cost. 

Second.  That  no  case  was  made  by  the 
evidence  in  regard  to  the  conveyance  by 
it  to  Cost  to  invalidate  his  title  and  the 
security  by  him  made.  If  fraudulent,  they 
were  the  frauds  of  the  company,  of  which 
he  had  no  knowledge,  aud  in  which  he  in 
no  way  participated,  and  certainly  could 
not  invalidate  the  security  in  the  hands  of 
Blssell  &  Co.,  where  the  company  had 
placed  it,  and  had  received  and  appropri- 
ated the  proceeds  to  its  own  use.  It  fol- 
lows that  the  district  court  erred  in  find- 
ing the  securities  executed  by  Cost  void 
in  the  hands  of  Blssell  &  Co.  The  decree 
will  be  reversed,  and  the  causo  remanded. 


(8  Colo.  App.  113) 

McMEEL  et  al.  v.  O'CONNOR. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 

Sale  under  Invalid  Trust  Deed. 

Where  a  trust  deed  given  to  secure  a 
note  is  by  mistake  made  to  the  beneficiary  in- 
stead of  the  trustee,  and  purports  to  be  to  se- 
cure the  trustee  instead  of  the  beneficiary,  a 
subsequent  sale  of  the  land  by  the  intended 
trustee,  and  purchase  thereof  by  the  beuefi- 
ciary,  after  default  in  payment  of  the  note,  are 
void,  and  the  maker  of  the  note,  on  payment 
thereof,  is  entitled  to  receive  his  property  clear 
of  the  cloud  cast  on  it  by  the  pretended  convey- 
ance and  purchase. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Thomas  L.  O'Connor  against 
Owen  McMeel  and  others  to  compel  de- 
fendant to  accept  payment  of  a  note  past 
due,  and  to  reconvey  property  purchased 
from  an  alleged  trustee,  who.  on  default  in 
payment,  of  the  note,  sold  the  property 
under  an  alleged  deed  of  trust.  From  a 
decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Win.  Knapp.for  appellants.  Sullivan  & 
May,  for  appellee. 

REED,  J.  It  appears  by  the  pleadings 
of  both  parties  that  O'Connor  (appellee) 
borrowed  $250,  for  which  be  gave  his  note, 
payable  to  McMeel,  and  secured  it  by  a 


trust  deed  upon  two  building  lots,  wbicb 
were  conveyed  In  trust  by  mistake  to  Mc- 
Meel, as  trustee,  to  secure  mouey  alleged 
iu  the  trust  deed  to  be  due  and  payable  to 
John  C.  Keegan.  The  parties  were  re- 
versed in  the  trust  deed,— the  property 
was  conveyed  to  the  beneficiary,  instead 
of  the  trustee.  It  was  evidently  the  inten- 
tion to  convey  to  Keegan,  as  trustee,  to 
secure  McMeel,  but  the  conveyance  was  to 
McMeel,  as  trustee,  to  secure  Keegan.  The 
note  was  also  described  in  the  trust  deed 
as  payable  to  Eeegan.  The  note  having 
matured,  and  being  unpaid,  Keegan,  as- 
suming to  act  as  trustee,  advertised  and 
sold  the  property  to  McMeel  as  purchaser, 
and  executed  a  deed  as  trustee  purporting 
to  convey  the  property.  Some  time  ufter, 
O'Connor  tendered  the  amount  due  upon 
the  uote,  which  McMeel  refused,  claiming 
to  be  owner  of  the  property.  The  suit 
was  brought  to  compel  McMeel  to  take 
the  amount  due,  and,  by  proper  convey- 
ance, to  clear  up  the  title.  The  facts  stat- 
ed in  the  complaint  are  admitted  in  tbe 
answer,  and  a  cross  complaint  was  filed 
alleging  that  the  conveyance  was  the  re- 
sult of  a  mutual  mistake,  and  asking  for 
a  reformation  of  the  deed  of  trust,  aud 
that  McMeel  be  declared  the  owner  of  tbe 
property.  A  demurrer  was  filed  to  the  an- 
swer and  cross  complaint,  and  sustained 
by  the  court.  Defendants  elected  to  stand 
by  their  answer,  and  a  decree  was  entered 
for  the  plaintiff,  and  an  appeal  from  such 
decree. 

The  decree  must  be  affirmed.  No  title 
whatever  passed  to  Keegan  by  virtue  of 
the  conveyance  by  trust  deed,  nor  was  he 
invested  with  any  powers  as  trustee; 
hence,  in  assuming  the  duties  of  trustee, 
and  attempting  to  advertise  and  sell,  he 
was  only  a  volunteer,  and  the  proceedings 
and  supposed  deed  made  by  him  as  trus- 
tee were  void  and  of  no  effect.  No  title 
having  passed,  the  right  of  O'Connor  to 
pay  off  the  indebtedness  and  receive  a  re- 
lease of  bis  property  clear  of  the  cloud  cast 
upon  It  by  the  pretended  sale  and  convey- 
ance was  unquestionable.  If  a  reform  was 
needed  of  the  trust  deed  to  make  it  con- 
form to  the  Intention  of  tbe  parties,  it 
should  have  been,  reformed  before  attempt- 
ing to  dispose  of  the  property  under  it. 

Affirmed. 


(3  Colo.  App.  us> 

DESSAUER  et  al.  v.  KOPPIN. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 
Partnership— Judgment  against  Partner  In- 
dividually. 
Where  an  action  is  bro tight  against  a 
firm  for  a  partnership  debt,  and  service  is  had 
on  one  partner  only,  a  judgment  #  rendered 
against  him  as  for  a  personal  debt  is  invalid. 
Craig  v.  Smith,  15  Pac.  Rep.  337,  10  Colo.  220, 
and  Bank  v.  Ford,  3  Pac  Rep.  449,  7  Colo. 
314,  followed. 

Error  to  district  court.  Montroseconnty. 

Assumpsit  by  Matt  Ij.  Koppin  against 
Max  L.  Dessauer  and  another.  Judgment 
for  plaintiff.  Defendants  bring  error. 
Reversed. 

■Gray  &  Selig,  Cbns.  M.  Campbell,  and  F. 
C.  Goudy,  for  plaintiffs  In  error. 
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BISSELL,  J.  This  ease  is  clearly  con- 
trolled by  the  principles  announced  In 
Bank  v.  Ford.  7  Colo.  814,  3  Pac.  Rep.  449, 
and  Craig  v.  Smith,  10  Colo.  220,  15  Pac. 
Bep.  837.  According  to  the  record  the 
plaintiff  declared  on  a  debt  due  from  a 
firm,  and  the  proof  established  a  copartner- 
ship liability.  Koppin  was  the  publisher 
of  a  paper  called  "The  Montrose  Enter- 

{>rtse,"and  at  various  times  had  published 
n  that  journal  advertisements  and  local 
notices  at  the  request  of  Dessauer  &  Dls- 
nian,  who  were  doing  business  as  a  firm  in 
the  town  of  Montrose.  Thecomplaint  em- 
braced other  causes  of  action  against  the 
partners, but  in  theaccount  which  Koppin 
sought  to  recover,  if  there  was  any  indebt- 
edness at  all  against  them,  it  bad  been 
contracted  by  the  partners,  and  for  the 
benefit  of  their  Joint  enterprise.  The  suit 
was  brought  in  July,  1891,  and  the  court 
acquired  Jurisdiction  by  the  service  of  the 
summons  on  Ben  Disman,  one  of  the  co- 
partners. There  was  no  service  on  the 
other  member  of  the  firm,  and,  although 
the  answer  appears  to  be  that  of  the  co- 
partnership, there  was  evidently  no  ap- 
pearance by  Dessauer,  since  in  the  entry 
of  judgment  this  lack  of  service  is  recited. 
Under  these  facts  the  court  entered  judg- 
ment that  the  plaintiff  "have  and  recover 
of  and  from  Ben  Disman,  one  of  the  defend- 
ants, judgment  in  the  sum  of  $ 75.55, "  etc. 
There  is  nowhere  in  the  record  any  entry 
showing  the  rendition  of  Judgment  against 
the  firm,  or  any  other  recovery  by  the 
plaintiff,  save  what  has  already  been  cited. 
Under  these  circumstances  it  is  manifest 
the  judgment  cannot  stand.  In  the  facts 
disclosed  by  the  record,  and  in  the  char- 
acter of  the  judgment  entered,  there  is  no 
iifference  between  this  case  and  that  of 
>aig  v.  Smith.  Judgment  was  rendered 
against  Disman,  the  partner  served  with 
process,  as  if  for  an  individual  debt.  As  is 
jeclded  in  the  case  last  referred  to,  the 
joly  judgment  which  may  be  entered  in  a 
:ase  of  this  description  is  one  against  the 
jopartuership.  The  reasons  given  for 
tbet  decision  are  entirely  satisfactory. 
The  plaintiff  Unentitled  to  enforce  hisclaim 
against  the  copartnership  property,  and 
toe  partner  who  is  served  with  process 
oas  clearly  the  right  to  turn  out  partner- 
ship assets  for  tbo  satisfaction  of  the 
claim.  Since  the  judgment  entered  was 
not  in  harmony  with  this  well-established 
rule,  it  must  be  judged  erroneous,  and  the 
cause  reversed,  and  remanded  for  further 

Kroceedings  in  conformity  with  this  opiu- 
>n. 

(3  Colo.  A.  181) 

LYNCH  v.  METCALF. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 
Injunction  Bond— Actios  aoaixst  Surbtt. 
Laws  1887,  I  161,  provides  that  in  re- 
in* on  an  injunction  bona  suit  need  not  be 
brought  in  the  first  instance  against  the  prin- 
cipal to  ascertain  the  amount  of  damages  sus- 
tained ,  but  principal  and  surety  may  be  sued 
together,  ana  at  the  trial  damages  may  be  as- 
sessed and  awarded  against  principal  and  sure- 
ty in  the  action.  Held  that,  where  action  in  in- 
junction is  dismissed  by  plaintiff  on  his  motion, 
and  the  injunction  dissolved  at  his  cost,  an  ac- 


tion can  be  brought  against  the  surety  on  the 
undertaking  to  recover  for  attorneys'  fees  and 
expenses  incurred  in  the  dissolution  of  the  in- 
junction, though  no  damages  were  awarded  on 
the  dissolution  of  the  injunction. 

Error  to  district  court,  Arapahoe  coun- 
ty. 

Action  by  J.  Thomas  Lynch  against 
Orlando  Metcalf,  surety  on  an  undertak- 
ing in  Injunction.  From  a  judgment  sus- 
taining a  demurrer  to  complaint,  plaintiff 
appeals.  Reversed. 

B.  D.  Thompson,  for  plaintiff  in  error. 
Bogers,  Cuthbert  &  Ellis,  for  defendant  in 
error. 

RICHMOND,  P.  J.  The  record  in  this 
case  discloses  that  on  February  1, 1890,  in 
an  action  brought  by  Clement  B.  Smythe 
against  the  Biver  &  Bail  Electric  Com- 
pany and  one  Stetson  Leach  and  J. 
Thomas  Lynch,  plaintiffs  below,  an  in- 
junction bond  was  issued  out  of  the  district 
court  of  Arapahoe  county  enjoining  Leach 
and  Lynch  from  commencing  an  action 
upon  a  certain  promissory  note  executed  by 
the  Biver  &  Ball  Electric  Company.  That 
in  that  action  an  injunction  bond  was 
given  in  the  following  words  and  figures: 
"Clement  B.  Smythe,  Plaintiff,  vs.  The 
Biver  and  Bail  Electric  Co.,  J.  Thomas 
Lynch,  and  Stetson  Leach,  Defendants. 
Undertaking  in  injunction.  Whereas,  the 
above  plaintiff  has  commenced,  or  is  about 
to  commence,  an  action  in  the  district 
court  of  the  second  judicial  district  of  the 
state  of  Colorado,  in  and  for  the  county 
of  Arapahoe,  against  the  above-named  de- 
fendants, and  is  about  to  apply  for  an 
Injunction  in  said  action  against  the  said 
defendants,  enjoining  and  restraining 
them  from  tbe  commission  of  certain 
acts,  as  In  the  complaint  filed  In  said  ac- 
tion Is  more  particularly  set  forth  and  de- 
scribed: Now,  therefore,  we,  the  under- 
signed, in  consideration  of  the  premises, 
and  of  the  issuing  of  said  injunction,  do 
jointly  and  severally  undertake,  In  the 
sura  of  112,000,  and  promise  to  tbe  effect 
that,  in  case  said  injunction  shall  issue, 
the  plaintiff  will  pay  to  the  defendant  all 
costs  and  damages  as  shall  be  awarded 
against  tbe  complainant  In  case  the  said 
injunction  shall  be  modified  or  dissolved, 
in  whole  or  in  part.  Dated  this  30th  day 
of  January,  A.  D.  1890.  [Signed]  Clement 
B.  Smythe.  By  Edward  Ferris,  Attorney 
In  Fact.  Orlando  Metcalf."  Lynch  and 
Leach  filed  a  demurrer  to  the  complaint, 
and,  while  the  demurrer  was  under  advise- 
ment by  the  court,  plaintiff  in  tbe  original 
action,  on  his  own  motion,  dismissed  it, 
and  said  injunction  was  thereby  dissolved 
at  cost  of  plain  tiff.  This  action  is  brought 
to  recover  for  attorneys*  fees  and  ex- 
penses Incurred  in  and  about  the  dissolu- 
tion of  the  injunction.  A  general  demur- 
rer was  filed  to  the  complaint  in  this  ac- 
tion, which  was  sustained.  Plaintiff  In 
error  elected  to  stand  by  his  complaint, 
and  prosecutes  this  writ  of  error  to  re- 
verse the  Judgment  of  the  court  below. 

The  grounds  urged  in  tbe  court  below 
and  In  tbe  briefs  on  file  herein  are  that 
the  complaint  failed  to  aver  that  dam- 
ages had  been  awarded  on  tbe  dissolu 
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tion  of  the  Injunction,  or  at  any  other 
time;  therefore  there  was  no  breach  of 
the  conditions  of  the  bond,  and  conse- 
quently no  Independent  salt  could  be 
maintained  against  the  principal  and 
sureties  fur  damages.  The  attorneys  for 
the  respective  parties  have  cited  many  au- 
thorities In  support  of  their  contentions, 
but  we  deem  it  wholly  unnecessary  to  re- 
view them,  In  view  of  the  fact  that  the 
Code  of  Procedure  of  this  state  permits 
the  Institution  of  this  action.  Section 
161,  Sees.  Laws  1887,  provides  tbat  in 
suing  on  any  undertaking  provided  for 
in  this  act  It  shall  not  be  necessary  to 
bring  suit  in  the  first  Instance  against  the 
principal  on  such  undertaking  to  ascer- 
tain the  amount  of  damages  sustained  or 
awarded  by  the  court,  but  the  principal 
and  surety  may  be  sued  together,  and 
at  the  trial  damages  may  be  assessed  and 
awarded  against  principal  and  surety  In 
the  action.  This  provision  clearly  allows 
the  institution  of  tbe  suit  against  princi- 
pal and  Hurcty  or  sureties  upon  an  injunc- 
tion bond  without  any  previous  adjudica- 
tion against  the  principal,  and  is  conclu- 
sive of  tbe  question.  The  very  purpose 
of  tbe  statute  was  to  cover  tbe  grounds  of 
objection  raised  by  the  demurrer,  and 
supported  by  the  authorities  cited  by  de- 
fendant In  error.  We  assume  that  the  sec- 
tion referred  to  was  not  called  to  tbe 
attention  of  the  court  below,  and  that, 
had  it  been,  it  would  not  have  fallen  Into 
the  error  of  sustaining  the  demurrer  to 
the  complaint.  Tabor  v.  Clark.  15  Colo. 
434,  25  Pac.  Rep.  181.  Our  conclusion  Is 
tbat  tbe  court  erred  In  sustaining  tbe  de- 
murrer to  the  complaint,  and  therefore 
the  judgment  must  be  reversed,  and  tbe 
cause  remanded. 


(8  Colo.  A.  127) 

SLATER  v.  JACOBITZ. 
(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 
Indemnifying  Boxo— Parol  Evidence. 

1.  F.  was  convicted  for  selling  liquor  un- 
lawfully, and  appealed,  plaintiff  becoming  sure- 

gon  his  appeal  bond.  Thereafter  F.  and  de- 
ndant  executed  a  bond  to  plaintiff,  condi- 
tioned that  if  F.  "shall  duly  appear  at  the  said 
term  of  said  court,  and  answer  the  demands  of 
the  law  thereat,  then  this  obligation  to  be  null 
and  void,  and  of  no  effect:  otherwise  to  remain 
in  full  force  and  effect;  but  did  not  recite 
that,  in  case  plaintiff  should  be  compelled  to 
pay  the  penalty  of  the  appeal  bond,  they 
would  indemnify  him.  F.  failed  to  appear  at 
court,  and  judgment  on  the  bond  was  rendered 
against  plaintiff.  Plaintiff  sued  defendant  as 
surety  on  the  bond  to  him.  Held,  that  it  was 
not  an  indemnifying  bond,  and  plaintiff  could 
not  recover. 

2.  In  such  case  it  was  error  to  admit  oral 
proof  contradicting  the  recital  of  the  bond,  and 
making  it  a  bond  of  indemnity. 

Appeal  from  district  court,  Bent  county. 

Action  on  a  bond  by  A.  Jacobltsagalnst 
J.  H.  Slater.  Judgment  for  plaintiff.  De- 
fendant appeals.  ■  Reversed. 

O.  G.  Hess,  for  appellant.  J.  C.  Coad, 
for  appellee. 

RICHMOND,  P.  J.  In  July,  1887,  one  N. 
W.  Flalsig  was  prosecuted  In  Marion, 
Kan.,  before  a  juntice  of  the  peace,  for  sell- 


ing Intoxlcatlngllquor.  He  was  adjudged 
guilty,  and  sentenced  to  pay  a  fine  of  $100, 
and  to  be  confined  in  tbe  county  Jail  for  a 
period  of  80  days.  He  prayed  an  appeal 
to  tbe  district  court,  and  executed  an  ap- 

Jeal  bond  In  the  sum  of  f 600,  with  A. 
acobltc  as  surety.  ■  Thereafter  a  bond,  in 
words  and  figures  as  follows,  was  executed 
by  Flalsig  and  J.  H.  Slater,  appellant  here- 
in: "  Know  all  men  by  these  presents,  tbat 
we,  N.  W.  Flalsig, as  principal,  and  Fourth- 
National  Bank  of  Wichita,  Kansas,  J.  H. 
Slater,  cashier,  as  sureties,  are  held  and 
firmly  bound  to  A.  Jacoblts,  as  bondsmen 
of  N.  W.  Flalsig,  in  the  sum  of  six  hundred 
dollars,  the  payment  of  which  sum  well 
and  truly  to  be  made  we  bind  ourselves, 
our  heirs,  executors,  and  administrators, 
firmly  by  these  presents.  The  condition 
of  this  obligation  Is  such  that,  whereas  the 
said  N.  W.  Flalsig  was  on  tbe  1st  day  of 
July,  1887,  prosecuted  before  E.  Baxter, 
Justice  of  tbe  peace  for  said  county,  on  the 
charge  of  selling  intoxicating  liquor  in  the 
city  of  Marion,  Kansas,  contrary  to  tbe 
statutes  made  and  provided  in  such  cases; 
and  whereas  the  said  N.  W.  Fluisig  was 
by  said  E.  Baxter  adjudged  guilty  aa 
charged,  and  was  sentenced  to  pay  a  fine 
of  $  100  to  tbe  state  of  Kansas,  and  to  be 
confined  In  tbe  Jail  of  Bald  county  lor  a  peri- 
od of  thirty  days;  and  whereas  said  N. 
W.  Flalsig  has  appealed  from  the  decision 
of  tbe  said  E.  Baxter;  and  whereas  tbe 
said  E.  Baxter  has  adjudged  tbat  tbe  said 
N.  W.  Flalsig  give  bond  in  the  earn  of  six 
buudred  dollars  for  his  appearance  at  tbe 
next  regular  term  of  the  district  court  of 
said  county;  and  whereas  tbe  said  A. 
Jacoblts  has  signed  the  said  appeal  bond 
with  the  said  N.  W.  Flalsig:  Now,  there- 
fore, if  the  said  N.  W.  Flalsig  shall  duly 
appear  at  tbe  said  term  of  said  court,  and 
answer  tbe  demand  of  the  law  thereat, 
then  this  obligation  to  be  null  and  void, 
and  of  no  effect;  otherwise  to  remain  in 
full  force  and  effect.    Witness  our  hand 

this  dayof  July,lSS7.    N.  W.  Flalsig. 

J.  H.  Slater,  Cashier.  Fourth  Nat.  Bank, 
Wichita,  Kansas."  Upon  this  lnst-men- 
tioned  bond  suit  was  Instituted  in  the  third 
Judicial  district  of  Colorado  to  recover  the 
penalty  mentioned  therein.  The  com- 
plaint alleges  the  execution  of  the  bond  by 
Flalsig  and  Slater  for  the  purpose  of  in- 
demnifying the  plaintiff  as  surety  for  Flal- 
sig upon  the  appeal  bond ;  that  Flalsig  did 
not  appear  before  tbe  district  court  In  con- 
formity with  the  condition  of  the  appeal 
bond,  but  made  default  thereof.  There- 
after Judgment  was  rendered,  and  plaintiff 
compelled  to  pay  tbe  sum  of  $ 672.75.  Trial 
was  had  to  the  court,  and  judgment  ren- 
dered for  Jacoblts  In  the  sum  of  f  BOO. 

Many  errors  are  assigned  why  this  Judg- 
ment should  be  reversed,  but  we  are  in- 
clined to  the  opinion  tbat  we  need  consider 
none  save  one  urged  upon  our  attention 
In  tbe  oral  argument,  to  the  effect  tbat  the 
complaint  fails  to  state  a  cause  of  action. 
A  careful  reading  of  the  bond  sued  upon 
conclusively  shows  that  It  Is  not  an  in- 
demnifying bond.  Tbe  condition  of  the 
bond  la  tbut  Flalsig  shall  appear  at  the 
term  of  tbe  district  court;  but  it  In  no 
sense  recites  that  it>  case  the  plaintiff, 
Jacoblts,  shall  suffer  by  reason  of  becom- 
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log  surety  for  Fiaislg,  or  In  case  Jacobite 
■ball  pay  or  be  compelled  to  pay  tbe  pen- 
alty of  the  appeal  bond,  then  and  In  such 
case  the  parties  will  indemnify  him.  Tak- 
ing the  bond  as  it  reads,  it  would  allow 
Jacobitz  the  right  of  action  against  the 
defendant,  regardless  of  whether  or  not  he 
satisfied  checonditlonsof  theappeal  bond, 
and  paid  tbe  penalty  nominated  therein, 
provided  Flaisig  failed  to  appear  in  the 
district  court.  Besides,  we  may  add,  oral 
proof  contradicting  the  recital  in  the  bond, 
and  making  it  a  bond  of  indemnity,  was 
clearly  inadmissible.  No  rule  of  law  is 
better  settled  than  that  parol  testimony 
is  admissible  to  explain  latent  or  inherent 
ambiguity,  but  in  this  case  none  exists. 
Tbe  effect  of  the  testimony  was  to  make  a 
new  and  different  contract  from  that  made 
by  the  parties,  and  should  not  have  been 
received.  Our  conclusion  Is  that  tbe  com- 
plaint falls  to  state  a  cause  of  action, 
wherefore  tbe  Judgment  must  be  reversed. 


(3  Colo.  App.  43) 

MITCHELL  et  al.  v.  HUGHES.1 
(Court  of  Appeals  of  Colorado.  June  18, 1892.) 
Setting  Asms  Will— Equity  Jurisdiction. 
i  In  an  action  to  set  aside  a  will,  plaintiff 

alleged  his  marriage  with  the  devisor;  the  con- 
tinuance of  the  marriage  relation  until  her 
death;  the  execution  of  the  will,  devising  all 
of  her  estate  to  another;  the  death  of  devisor; 
the  proceedings  in  probate;  his  nonnotice  there- 
of; and  bis  nonappearance  therein.  Held,  that 
the  complaint  was  demurrable,  as  it  did  not 
•  state  any  ground  for  interference  by  a  court  of 
equity. 

Appeal  from  district  court,  Weld  coun- 
ty. 

Proceeding  by  William  Hutches  against 
Joseph  Mitchell,  Jr.,  and  John  Prober t, 
as  executors,  and  Rachel  Hillier,  as  dev- 
isee, to  set  aside  tbe  will  of  Jane  Hughes, 
known  at  the  time  of  her  death  as  Jane 
MeHclon.  From  a  decree  declaring  the 
will  void,  and  setting  aside  the  proceed- 
ings for  its  probate,  defendants  appeal. 
Reversed. 

B.  L.  Carr  and  F.  P.  Secor,  for  appel- 
lants.  George  8.  Adams,  for  appellee. 

BISNELL,  J.  By  a  bill,  which  was 
good  in  form  If  it  had  been  sufficient  in 
substance,  William  Hughes,  the  appellee, 
sought  to  set  aside  what  purported  to  be 
tbe  last  will  and  testament  of  one  Jane 
Hughes,  kown  at  tbe  time  of  her  death 
as  Jane  Mesclon.  In  its  substantial  aver- 
ments tbe  complaint  set  forth  a  marriage 
on  tbe  20th  day  of  April,  1870,  between 
Hughes  and  the  decedent,  who  was  then 
Jane  Stevens,  and  alleged  the  continued 
existence  of  tbe  marriage  relation  to  the 
time  of  her  death,  on  the  13th  day  of  Au- 
gust, 18S7.  The  will  bore  date  the  9th  of 
April,  1886,  and  bequeathed  all  of  the  es- 
tate of  tbe  decedent,  both  real  and  person- 
al, to  Racbel  Hillier,  her  daughter.  After 
tbe  death  of  the  devisor,  and  on  the  11th 
of  October,  18i>7,  the  will  was  presented 
for  probate  to  tbe  county  court  of  Weld 
county,  and  was  duly  probated.  There 


'Rehearing  denied  February  16,  1893. 


is  no  question  concerning  tbe  regularity 
of  the  proceedings  In  that  tribunal,  the 
qualification  of  the  executors,  and  their 
entry  upon  tbe  discharge  of  their  duties. 
Mitchell  and  Prober t  were  appointed 
guardians  of  tbe  minor  devisee,  Rachel  E. 
Hillier.  They  took  possession  of  all  the 
decedent's  property.  When  this  suit  was 
started,  tbey  were  managing  the  estate, 
collecting  its  rents,  issues,  and  profits, 
and  disposing  of  it  according  to  the  terms 
of  tbe  will.  Hughes  prayed  that  the  will 
be  set  aside,  and  be  be  decreed  the  sole 
heir  and  entitled  to  the  immediate  posses- 
sion of  all  tbe  property ;  for  an  account- 
ing, and  general  relief.  The  defendants, 
by  their  answer,  denied  all  the  material 
averments  of  tbe  complaint,  and  then  set 
up  an  affirmative  defense,  which  substan- 
tially stated  that  Hughes  and  the  dece- 
dent, Jane,  lived  together  and  cohabited 
as  man  aud  wire  for  about  a  year  in  the 
state  of  Pennsylvania,  when  Hughes  de- 
serted her,  and  came  to  Colorado  to  live. 
Jane  followed  him  to  the  state  within  a 
year,  when  they  resumed  their  apparent 
relations  of  husband  and  wife,  and  con- 
tinued to  live  In  that  fashion  for  about 
six  months.  In  1872,  Hughes  again  de- 
serted her,  and  removed  to  Illinois,  where 
he  remained  until  after  her  death,  In  1887. 
This  plea  likewise  set  up  a  marriage  and 
cohabitation  between  Hughes  and  anoth- 
er woman,  with  whom  he  lived  until  he 
brought  this  suit.  It  was  averred  that 
the  desertion  in  1872  was  absolute  and 
final;  that  the  wife  had  never  beard  of  or 
from  Hughes  from  that  time  to  the  day 
of  her  death;  that  be  fulled  to  contribute 
to  her  support;  and  generally  stated  that 
he  continued  in  good  health,  and  pos- 
sessed of  his  full  earning  cupacity.  Dur- 
ing all  those  years  of  separation  the  de- 
cedent carried  on  business  as  a  feme  sole, 
and  accumulated  all  the  property  which 
she  attempted  to  dispose  of  by  her  last  - 
will  and  testament.  Tbe  plaintiff  moved 
to  strike  out  tbe  affirmative  defense,  and 
it  was  eliminated  from  the  pleading.  The 
defendants  moved  to  dismiss  the  action. 
This  motion  was  argued  and  denied. 
Leave  was  then  given  to  tbe  pluintiff  to 
amend,  and  be  inserted  an  allegation  that 
he  was  never  served  with  process,  and 
did  not  appear  at  the  probate  of  the  will 
in  the  county  court.  Thereafter  the  de- 
fendants withdrew  their  general  denial, 
and  demurred  to  the  amended  complaint. 
Tbe  demurrer  was  overruled,  and  a  decree 
was  entered  declaring  tbe  will  to  be  null 
and  void,  and  setting  aside  the  proceed- 
ings for  Its  probate  in  the  county  court, 
and  ordering  costs  against  Mitchell  and 
Probert. 

Neither  the  complaint  nor  the  answer 
were  sufficient  in  substance.  Tbe  de- 
murrer to  tbe  complaint  ought  to  have 
been  sustained.  The  limitations  on  tbe 
power  of  a  ferae  covert  at  thecommon  law 
to  dispose  of  her  property  by  will  are  well 
established.  Aside  from  property  which 
might  be  put  In  the  bands  of  trustees  sub- 
ject to  her  testamentary  disposition,  any 
will  made  by  a  married  woman  which  dis- 
posed of  freehold  estates  was  entirely  void. 
Several  exceptions  were  ingrafted  on  this 
limitation.    According    to    tbe  earlier 
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cases,  if  a  woman  lived  alone,  and  trans- 
acted business  as  a  feme  sole,  her  husband 
at  the  time  having  been  banished,  or  hav- 
ing abjured  the  realm,  she  was  permitted 
to  exercise  many  of  the  rights  enjoyed  by 
a  feme  sole.  She  could  sue  and  be  sued; 
was  held  liable  for  her  debts,  and  on  her 
commercial  paper;  might  maintain  nec- 
essary actions  for  the  protection  of  her 
freehold  estates;  and.  at  her  death,  might 
dispose  of  the  property  of  which  she  died 
seised.  1  Co.  Litt.  (1st  Amer.  Ed.)  §  200; 
Countess  of  Portland  v.  Prodgers,  2  Vern. 
104;  Derry  v.  Duchess  Mazarine,  1  Ld. 
Raym.  147 ;  Newsome  v.  Bo wyer,  3 P.  Wms. 
37.  By  an  insensible  process' of  extension, 
resulting  probably  from  a  misapprehen- 
sion of  the  basis  of  the  principle  of  abju- 
ration, the  doctrine  was  applied  to  cases 
in  which  originally  It  was  without  force. 
Some  of  the  English  cases,  as  well  as  some 
of  the  early  oneB  in  this  country,  con- 
ceded to  the  feme  covert  the  power  of  tes- 
tamentary disposition,  the  power  to  bring 
suit,  and  to  contract  commercial  obliga- 
tions, where  the  husband  was  out  of  the 
country,  and  maintained  none  of  the  or- 
dinary marital  establishments,  and  exer- 
cised none  of  his  conjugal  rights.  Gregory 
v. Paul,  15Mass.30;  Troughton's Adm'rs v. 
Hill's  Ex'rs,2  Hayw.  (N.C.J  614;  Cornwall 
v.  Hoyt,  7  Conn.  420.  The  later  decisions, 
which  reviewed  most  of  the  cases  estab- 
lishing a  different  rule,  re-established  the 
principle  which  inhibits  a  femecovert  from 
doing  those  things  as  to  which  she  was 
originally  under  disability  by  reason  of 
hercoverture,  unless  the  established  excep- 
tions, springing  from  banishment,  tech- 
nical abjuration,  or  war  between  the  dif- 
ferent nations  of  their  residence  and  al- 
legiance, were  clearly  shown.  Marshall 
v.  Button,  8  Term  R.  545;  Boggett  v. 
Frier,  11  East,  301;  Robinson  v.  Reynolds, 
1  Aikens,174;  Williamson  v.  Dawes,  9  Bing. 
292;  Dean  v.  Richmond,  5  Pick.  461;  Vree- 
land's  Ex'rs  v.  Ryno's  Ex'r,  26  N.  J.  Eq. 
160.  It  may  thus  be  taken  to  be  tolerably 
clear  that,  unless  the  rule  be  varied  by 
some  facts  other  than  whnt  appear  on  the 
face  of  the  present  complaint,  the  decedent 
could  not  at  the  common  luw  execute  a 
will  disposing  of  her  estate.  If  the  will  is 
to  be  supported  under  the  statutes  of  Col- 
orado, she  is  likewise  under  disability  to 
dispose  of  the  whole  of  it.  Her  statutory 
testamentary  power  is  limited  to  the  dis- 
position of  one  half  of  her  estate  as 
against,  her  husband,  if  he  be  living  at  the 
time  of  the  execution  of  the  will.  These 
concessions,  however,  do  not  operate  to 
support  the  complaint.  The  common-law 
rule  which  deprived  the  feme  covert  en- 
tirely of  testamentary  power  is  inopera- 
tive in  Colorado,  since  the  statute  express- 
ly gives  the  right  to  the  married  woman 
to  dispose  of  ono  half  of  her  property,  dy- 
ing while  married.  Since  this  power  is 
possessed  by  the  feme  covert,  the  only 
effect  resulting  from  the  execution  of  a 
will  which  disposes  of  all  of  her  property 
without  recognition  of  the  husband's 
rights  is  to  render  it  invalid  as  to  the  one 
half  of  the  estate,  and  to  subject  all  lega- 
cies to  a  proper  and  pro  rata  deduction. 
Logan  v.  Logan,  11  Colo.  44, 17  Pac  Rep. 
99;  Doane  v.  Lake,  32  Me.  268.   It  foil  »ws 


that  the  decree  which  set  aside  the  will 
and  the  proceedings  for  the  probate  or  it 
in  the  county  court  were  entirely  errone- 
ous, and  cannot  be  sustained.  According 
to  what  is  contained  in  the  record,  the 
will  may  have  been  entirely  valid.  The 
proceedings  certainly  must  be  presumed 
to  be  regular  in  the  absence  of  any  show- 
ing to  the  contrary.  To  reverse  the  de- 
cree for  theseerrors  alone  would  not  result 
in  an  accurate  disposition  of  the  contro- 
versy. It  must  be  reversed,  with  directions 
to  the  court  below  to  dismiss  the  com- 
plaint. This  necessity  springs  from  the 
absence  of  jurisdiction  in  the  district 
court,  under  the  case  as  laid,  to  enter  any 
decree  whatsoever  in  the  premises.  It  is 
the  general  rule,  well  established  in  this 
country,  that  a  court  of  equity  will  not 
entertain  jurisdiction  of  a  suit  to  set  aside 
a  will,  and  proceedings  for  its  probate,  un- 
less some  special  circmustances  be  averred 
by  reason  of  which  the  general  equitable  ju- 
risdiction of  courts  will  attach.  Accord- 
ing to  our  constitution  and  the  statutes 
which  have  been  enacted  to  carry  out  its 
provisions,  county  courts  are  courte  of 
probate,  fully  clothed  with  original  juris- 
diction to  hear  and  determinenll  thlsclass 
of  controversies,  and  to  proceed  to  such 
final  determinations  as  shall  settle  the 
rights  and  interests  of  all  parties  con- 
cerned. It  ia  not  necessary  to  go  to  the 
extent  of  holding  that  the  jurisdiction 
conferred  by  the  constitution  is  exclusive, 
nor  to  the  limit  of  the  rule  sometimes 
enunciated  that  courts  of  equity  generally 
are  without  jurisdiction  in  the  premises; 
but  the  conclusion  can  be  safely  rested 
upon  the  principle,  to  which  all  courts 
subscribe,  that  no  bill  for  such  purposes 
will  be  entertained  unless  it  presents  some 
special  features,  or  the  case  Involves  some 
exceptional  circumstances,  which  warrant 
the  interference  of  the  court  upon  some 
well-recognized  basis  of  equitable  juris- 
diction. 1  Pom.  Eq.Jur.  §  349;  Case  ol 
Broderlck's  Will,  21  Wall.  503;  Chipmau  v. 
Montgomery,  63  N.  Y.  221;  Heirs  of 
Adams  v.  Adams,  22  Vt.  50.  There  was 
no  allegation  in  the  complaint  which  even 
tended  to  bring  the  present  case  within 
the  limits  of  that  well-settled  doctrine. 
The  only  substantial  averments  upon 
which  the  jurisdiction  of  the  court  was 
made  to  depend  were  those  stating  the 
marriage,  the  execution  of  the  will,  the 
death  of  the  devisor,  and  the  proceedings 
in  probate.  Evidently,  of  themselves, 
these  facts  suggest  none  of  the  divers 
grounds  which  are  recognized  as  legiti-. 
mate  bases  of  equitable  interference. 

It  is  urged  that  the  plaintiff  did  not 
prove  that  he  was  legally  married  to  Jane 
Stevens.  None  of  the  evidence  is  before  the 
court.  It  is  not  possible,  therefore,  to 
say  whether  the  complainant  offered  that 
strict  proof  of  marriage,  valid  by  the  laws 
of  the  state  where.it  was  entered  into, 
which  is  essential  to  uphold  the  rinding  on 
that  subject.  It  is  exceedingly  doubtful 
whether  the  answer  filed  on  behalf  of  the 
devisor  and  the  executors  would  admit 
proof  of  what  was  alleged  by  way  of  de- 
fense. It  contained  many  averments 
which,  if  supported  by  other  proper  al- 
legations, might  possibly  have  brought  it 
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within  the  principle  of  some  of  the  adju- 
dicated casea.  Vide  Abbot  v.  Bayley,  « 
Pick.  89;  Gregory  v.  Pierce. 4  Mete.  (Mass.) 
478;  Arthur  v.  Israel.  15  Colo.  147.  25  Pac. 
Sep.  81.  It  la  not  deemed  necessary  to 
precisely  settle  this  question,  or  determine 
the  particulars  with  respect  to  which  the 
affirmative  defense  was  apparently  insuffi- 
cient. It  was  stricken  out  of  the  plead- 
ing, the  balance  of  the  answer  was  with- 
drawn, and  a  demurrer  was  Interposed 
to  the  complaint,  and  on  this  the  defense 
rested.  What  has  been  said  with  reference 
to  it  springs  from  the  apparent  impor- 
tance attached  to  it  In  the  argument  by 
counsel.  While  the  question  may  possibly 
rearise  in  the  county  court,  if  the  appellee 
still  has  a  right  to  proceed  in  that  forum, 
the  facts  on  which  the  defense  must  rest 
are  not  sufficiently  before  the  court  to  war- 
ran  fan  expression  of  a  definite  opinion 
on  their  sufficiency  as  a  defense  tn  the 
proceeding.  For  the  reasons  expressed, 
the  judgment  of  the  court  overruling  the 
demurrer  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  court 
below  to  dismiss  the  complaint,  at  the 
costs  of  the  plaintiff. 


(3  Colo.  A.  96) 

BAGERS  v.  NUCKOLLS  et  sL 

(Court  of  Appeals  of  Colorado.  Jan.  23,  1893.) 

Death  bt  Wboxovui.  Act  —Tort  of  Sbbvant— 
Liability  o?  Mastbb— Unlawful  Enterprise 

L  An  action  to  recover  damages  for  the 
death  by  wrongful  act  of  plaintiffs  husband, 
under  Gen.  St.  c  27,  8  2,  was  brought  against 
three  persons  as  partners,  and  against  two  of 
them  Individually.  The  complaint  alleged  that 
N.,  who  killed  deceased,  was  in  the  employ  of 
defendant  partners,  who  were  engaged  in  herd- 
ing and  dealing  in  cattle;  that  the  two  part- 
ners sued  individually  had  in  their  cattle  busi- 
ness taken  possession  of  a  large  tract  of  unsur- 
veyed  government  land,  which  they  were  hold- 
ing by  force,  being  armed,  and  having  armed 
N.  for  such  purpose;  that  deceased  was  the  law- 
ful claimant  of  the  land;  and  that,  while  en- 
tering on  it,  he  was  shot  by  N.  as  a  trespasser. 
There  was  no  allegation  that  defendant  firm 
had  any  interest  in  the  land  thus  claimed  by 
two  partners.  Held  that,  as  against  the  firm, 
no  cause  of  action  was  shown. 

2.  The  two  partners,  sued  individually,  who 
were  alleged  to  be  holding  the  land  illegally  by 
force  of  arms,  and  in  the  attempt  to  main- 
tain which  possession  N.  killed  deceased,  were 
not  liable,  because  there  was  no  allegation  of 
the  relation  of  master  and  servant  between 
such  defendants  and  N.,  the  only  employment 
alleged  in  the  complaint  being  that  by  the  firm. 

3.  Such  defendants  also  were  not  liable  in 
snch  a  suit,  lor,  to  render  an  employer  liable, 
the  employment  must  be  lawful,  and  the  busi- 
ness lawful;  and  in  this  case  the  fraud  on  the 
government  and  the  public  by  taking  ille- 
gal possession  of  public  land,  and  preventing 
by  force  and  violence  its  occupation  and  sale, 
under  the  laws  of  congress,  was  not  a  lawful 
business  in  which  the  relation  of  master  and 
servant  could  exist,  but  in  such  case  all  are 
principals  in  the  criminal  enterprise,  and  all 
are  criminally  responsible,  jointly  or  individual- 
ly, for  any  wrong  perpetrated. 

Error  to  district  court,  Garfield  county. 

Action  by  Rachel  Sagers  against  Emmet 
Nuckolls,  G.  Harvey  Nuckolls,  and  J.  S. 
Reef,  partners,  and  Emmet  Nuckolls  and 
G.  Harvey  Nuckolls,  to  recover  damages 
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for  the  death  of  plaintiffs  husband,  who 
was  shot  by  an  alleged  servant  of  defend- 
ants. From  a  judgment  for  defendants, 
entered  on  an  order  sustaining  their  de- 
murrers to  the  complaint,  plaintiff  brings 
error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  REED,  J.: 

This  was  an  action  at  law  brought  un- 
der the  provisions  of  chapter  27,  Uen.  St., 
by  plaintiff  in  error,  widow  and  heir  at 
law,  to  recover  damages  for  the  death  of 
her  husband,  George  W.  Sagers,  alleged 
to  have  been  shot  and  killed  by  William 
E.Nuckolls.  The  following  are  the  impor- 
tant allegations  contained  in  the  amended 
complaint:  "That  on  said  last-mentioned 
date,  and  from  the  month  of  October,  A. 
D.  1883.  hitherto  the  above-named  defend- 
ants, Reef  &  Nuckolls,  as  plaintiff  Is  In- 
formed and  believes,  were,  and  now  are, 
copartners  in  business,  and  doing  business 
in  Garfield  county,  in  buying  and  selling, 
pasturing,  herding,  raising  and  handling, 
slaughtering,  and  dealing  In  cattle,  beef, 
and  stock;  that,  in  their  cattle  and  stock 
business,  said  defendants.  Emmet  and  G. 
Harvey  Nuckolls  took  'possession  and 
used  and  claimed  a  large  tract  of  the  on- 
surveyed  government  lands,  situated  up- 
on the  east  branch  of  Ma  mm  creek,  in  said 
Garfield  county,  state  of  Colorado,  and 
which  said  tract  said  defendants  occupied 
and  claimed  as  their  headquarters  or  home 
ranch  for  their  said  cattle  and  stock  busi- 
ness, and  occupied  and  improved  the  same 
by  and  through  their  agents  and  employes 
and  the  said  U.  Harvey  Nuckolls,  and  pre- 
tended to  own  the  same  and  have  the 
right  to  sell  and  dispose  of  the  same;  hut 
plaintiff  alleges  that  said  defendants  so 
claimed  and  occupied  the  said  public  lands 
without  a  legal  right,  under  or  by  virtue  of 
the  laws  of  the  United  States  or  of  the 
state  of  Colorado,  so  to  do.  Second. 
That  on  the  said  7th  day  of  September, 
and  for  a  long  time  prior  thereto,  to  wit, 
from  the  month  of  January,  A.  D.  1888, 
William  E.  Nuckolls  was  serving  said  de- 
fendants as  an  employe,  agent,  or  servant, 
at  and  upon  the  said  headquarters,  afore- 
said; that  he  worked  and  labored  for  the 
said  defendants  thereon  in  farming  and 
herding  the  stock  of  said  defendants,  and 
among  the  duties  and  requirements  of 
said  William  E.  Nuckolls  as  such  servant 
and  employe,  and  for  which  he  was  em- 
ployed by  said  defendants, it  was  his  duty, 
by  general  direction  and  instruction  of 
said  defendants,  to  aid  and  assist  said  de- 
fendants in  holding  the  possession  of  their 
said  ranch  claim,  and  guns  and  pistols 
were  provided  thereat  by  said  defendants 
for  that  purpose,  for  the  use  of  said  Wil- 
liam E.  Nuckolls  and  bis  coservants  at  all 
times  during  said  occupation  and  claim  of 
said  ranch  claim,  and  especially  on,  to 
wit,  the  said  7th  day  of  September,  1888, 
bore  (and  since  said  7tb  day  of  September, 
and  now,  said  coservants  are  bearing) 
said  arms  for  said  purpose,  to  wit,  the 
purpose  of  defending  with  force  and  arms, 
if  necessary,  the  possession  of  said  'claim 
and  property  for  said  defendants  Emmet 
and  G.  Harvey  Nuckolls  against  allcom- 
ers and  claimants,  and  particularly  against 
the  said  George  W.  Sagers,  the  then  law- 


Digitized  by  Google 


188 


PACIFIC  REPORTER,  Vol.  32. 


(Colo. 


ful  claimant  of  a  portion  thereof.  Third. 
That  said  defendants,  by  and  through 
their  said  servant,  William  E.  Nuckolls, 
aforesaid,  who  was  then  and  there  en- 
gaged and  employed  and  armed  and  di- 
rected by  said  defendants,  as  their  servant 
as  aforesaid,  to  hold  and  maintain  them 
in  their  possession  of  said  land, and,  while 
the  said  George  W.  Sagers  was  in  the  act 
of  peaceably  and  lawfully  proceeding 
through  the  same,  the  said  William  E. 
Nuckolls  pretended  and  claimed  that  said 
George  W.  Sagers  was  committing  a  tres- 
pass upon  and  interfering  with  the  alleged 
and  pretended  rights  of  said  defendants, 
and  did,  on,  to  wit,  the  7th  day  of  Septem- 
ber, A.  D.  1888,  on  the  said  pretended  land 
claim  of  said  defendants  aforesaid,  negli- 
gently, unlawfully,  and  wrongfully  cause 
the  death  of  him,  the  said  George  W.  Sa- 
gers, being  then  and  there  in  the  peace  of 
the  people,  by  the  act  of  the  said  William 
E.  Nuckolls,  in  that  said  William  E.  Nuck- 
olls did  then  and  there  assault  and  shoot 
him,  the  said  George  W.  Sagers,  with  a 
pistol,  commonly  called  a  'revolver,'  a 
deadly  weapon,  of  the  size  usually  carded 
as  a  concealed  weapon,  giving  to  said' 
George  W.  Sagers  a  mortal  wound,  of 
which  he  then  and  there  died;  whereby 
plaintiff  was  deprived  of  the  care,  mainte- 
nance, support,  and  protection  of  her  said 
husband,  George  W.  Sagers,  deceased,  to 
her  great  damage,  to  wit,  in  the  sum  of 
five  thousand  (5,000)  dollars,  under  the 
statute  in  such  case  made  and  provided." 
To  this  complaint  demurrers  were  filed  by 
the  defendants  individually,  the  only 
ground  of  demarrer  being  that  the  com- 
plaint did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrers 
were  sustained  by  the  court.  The  plain- 
tiff elected  to  stand  by  her  complaint.  A 
writ  ot  error  was  sued  oat  to  the  supreme 
court,  and  the  case  transferred  by  that 
court  to  this. 

Bennett  &  Bennett  and  J.  E.  Havens,  for 
plaintiff  in  error.  Jos.  W.  Taylor,  for  de- 
fendants in  error. 

REED,  J.,  fatter  stating  the  facts.)  The 
only  question  presented  Is  the  correctness 
of  the  judgment  of  the  court  In  sustaining 
the  demurrers;  In  other  words,  whether 
the  employe  i«  liable  In  damages,  under 
the  statute,  tor  the  killing  of  a  person  bj 
a  servant  or  employe  under  the  circum- 
stances as  stated  in  the  complaint.  The 
provision  ot  the  statute  upon  which  the 
action  is  bused  is  section  2,  c.  27,  Gen.  St., 
entitled  "Damages:"  "Whenever  the 
death  of  a  person  shall  be  caused  by  a 
wrongful  act,  neglect,  or  default  of  an- 
other, and  the  act,  neglect,  or  default  is 
such  as  would,  if  deutb  had  not  ensued, 
have  entitled  the  party  injured  to  main- 
tain an  action,  and  recover  damages  in 
respect  thereof,  then,  and  in  every  such 
case,  the  person  who,  or  the  corporation 
which,  would  have  been  liable  if  death 
bad  not  ensued,  shall  be  liable  to  an  ac- 
tion for  damages,  notwithstanding  the 
death  of  the  party  injured."  An  examina- 
tion of  the  section  of  the  statute  under 
consideration  will  show  that  It  provides 
generally  for   compensation  "whenever 


the  death  of  a  person  shall  be  caused  by  a 
wrongful  act,  neglect,  or  default  of  an- 
other." The  circumstances  must  be  such 
as  to  entitle  the  injured  party  to  damages 
if  death  had  not  ensued,  but  affording 
no  guide  as  to  the  circumstances  under 
which  the  principal  or  master  shall  be 
held  liable;  hence  the  liability  must  be 
determined  by  the  rules  and  principles  of 
the  common  law.  In  1880  (43  &  44  Vict, 
c.  42)  an  act  entitled  the  "Employers' 
Liability  Act"  was  passed  by  the  English 
parliament,  which,  while  more  elaborate, 
explicit,  and  detailed  tbau  our  statute, 
legally  amounts  to  the  same  thing;  and 
In  fixing  the  liability  the  courts,  in  every 
Instance,  are  compelled  to  have  recourse 
to  the  common-law  adjudications.  The 
solution  of  the  question  presented  is  on« 
of  great  difficulty.  While  the  general 
principles  and  rules  of  luw  controlling  in 
such  cases  are  so  clearly  stated  as  to  ren- 
der them  almost  axiomatic,  and  each  rule 
1«  stated  many  times  in  different  lan- 
guage, the  principle  and  result  being  the 
same,  the  trouble  has  been,  and  still  is, 
the  application  of  the  rules.  The  conflict- 
ing decisions  in  applying  the  principles  are 
so  numerous  as  to  produce  confusion  as 
soon  oh  an  examination  is  undertaken.  The 
liability  of  the  master  for  the  wrongful  acts 
of  aservant  Is  predicated  upon  the  maxim 
"qui  facit  per  alium  tacit  per  se,"  and 
is  in  direct  conflict  with  the  broad  aad 
universal  doctrine  of  personal  liability  for 
wrongs  perpetrated.  Consequently,  in 
applying  it,  great  care  is  taken  in  re- 
stricting it  clearly  within  legal  limits. 
The  great  multiplication  of  corporations, 
where  all  acts  are  necessarily  performed 
by  agents  or  servants,  has  latterly  led  to 
the  extension  and  widening  of  the  applica- 
tion in  many  cases.  In  order  to  afford  the 
requisite  protection,  and  from  such  ne- 
cessity courts  have  gradually  extended  the 
principle  to  cover  cases  Hot  formerly  sup- 
posed to  be  embraced. 

The  complaint  in  the  case  is  very  care- 
fully drawn.  In  order  to  apply  the  law, 
an  analysis  of  the  complaint  is  necessary: 
First.  It  is  alleged  that  Reef  &  Nuckolls, 
a  firm  composed  of  J.  S.  Reef,  Em  met 
Nuckolls,  and  G.  Harvey  Nuckolls,  "were 
buying  nnd  selling,  pasturing,  herding, 
raising  nnd  handlitig,  slaughtering,  and 
dealing  In  cattle,  beef,  and  stock."  In  the 
second  paragraph  it  is  alleged  that  "Wil- 
liam E.  Nuckolls  was  serving  said  defend- 
ants as  an  employe,  agent,  or  servant  at 
and  upon  the  said  headquarters,  aforesaid ; 
that  be  worked  and  labored  for  said  de- 
fendants thereon  in  farming  and  herding 
the  stock  of  the  said  defendants.  *  *  * 
Second.  Taking  up  the  other  branch,  it  is 
alleged,  in  the  first  paragraph,  "that. 
In  their  cattle  and  stock  business,  Emmet 
and  G.  Harvey  Nuckolls  took  possession 
of  and  claimed  a  large  tract  of  the  unsur- 
veyed  government  lands,  •  *  *  which 
said  tract  said  defendants  occupied  and 
claimed  as  their  headquarters  or  home 
ranch  Tor  their  said  cattle  and  stock  busi- 
ness.and  occupied  and  improved  the  same 
by  and  through  their  agents  and  em- 
ployes and  the  said  G.  Harvey  Nuckolls, 
and  pretended  to  own  the  same  and  have 
the  right  to  sell  and  dispose  of  the  same; 
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but  plaintiff  alleges  that  said  defendants 
so  claimed  and  occupied  the  said  public 
lands  without  a  legal  right  under  or  by 
virtue  of  the  laws  of  the  United  States 
or  of  the  sta  te  of  Colorado. "  In  the  third 
pararaph  It  is  alleged  that  William  E. 
Nuckolls,  who  was  engaged,  employed, 
and  armed  by  defendants  "to  hold  and 
maintain  them  in  their  possession  of  said 
land, "shot  and  killed  Sagers  for  a  pre- 
tended trespass  upon  the  land.  Though 
not  fully  and  affirmatively  stated,  it  Is 
fairly  inferable  that  the  trouble  and  con- 
troversy resulting  in  the  killing  grew  out 
of  the  possession  of  the  land ;  for  it  is 
said,  in  speaking  of  the  land,  "George  W. 
Sagers,  the  then  lawful  claimant  of  a  por- 
tion thereof." 

The  sufficiency  of  the  complaint,  in  the 
first  instance,  must  be  tested  by  the  fol- 
lowing general  principle  controlling  in  all 
cases  of  this  character:  "Was  the  act 
done  under  such  circumstances  that,  un- 
der the  employment,  the  master  can  be 
Bald  to  have  authorized  the  act?  For  ir 
he  did  not,  either  in  fact  or  in  law,  he  can- 
not be  made  chargeable  for  Its  conse- 
quences, because,  not  having  been  done 
under  authority  from  him,  express  or  im- 
plied, it  can  in  no  sense  be  said  to  be  his 
act,  and  the  maxim  does  not  apply. " 
Wood,  Mast.  &  S.  §  279.  The  test  of  the 
liability  of  the  master  in  all  cases  is 
whether  the  act  was  done  by  his  express 
authority,  or  fairly  implied  from  the  na- 
ture of  the  employment  and  the  duties 
Incident  to  it.  See  McManus  v.  Crickett, 
1  East,  106,  which  is  a  leading  case  on  the 
question  under  discussion.  Among  the 
earliest  reported  cases  is  that  of  Middle- 
ton  v.  Fowler,  1  Salk.  282.  HoIt.C.  J.,  said 
"that  no  master  Is  chargeable  with  the 
acts  of  his  servant  but  when  be  acts  in  the 
execution  of  the  authority  given  him.n 
The  rule  is  clearly  laid  down  In  1  Bl.Comm. 
429,  431.  It  Is  Bald:  "The  master  Is  an- 
swerable for  the  act  of  bis  servant  if  done 
by  his  command,  either  expressly  given 
or  implied."  Again:  "If  a  servant,  by 
his  negligence,  does  any  damage  to  a 
stranger,  the  master  shall  answer  for  his 
neglect;  but  the  damage  must  be  done 
while  he  is  actually  employed  in  bis  mas- 
ter's service;  otherwise,  the  servant  shall 
answer  for  his  own  misbehavior."  Iu 
Foster  v.  Bank.  17  Ma«s.  479,  the  court 
said:  " It  may  be  inferred  from  the  cases, 
as  a  general  rule,  that,  to  make  the  mas- 
ter liable  for  any  act  of  fraud  or  negli- 
gence done  by  his  servant,  the  act  must 
be  done  in  the  course  of  bis  employment; 
and  that  if  be  steps  out  of  it  to  do  a  wrong, 
either  fraudulently  or  feloniously  towards 
nnotiier,  the  master  Is  no  more  liable 
than  any  stranger."  See  Mechanics'  Bank 
v.  Bank  of  Columbia,  5  Wheat.  326;  Ellis 
v.  Turner,  8  Term  R.  533.  In  Cooley  on 
Torts  ( page  625)  it  is  said:  "That  which 
the  superior  has  put  the  inferior  in  motion 
to  do  must  he  regarded  as  done  by  tbe 
superior  himself."  And  at  page 627:  "But 
tbe  liability  of  the  muster  for  Intentional 
acts  which  constitute  legal  wrongs  can 
only  arise  when  that  whicb  is  done  is 
within  the  real  or  apparent  scope  of  the 
master's  business.  It  does  notarise  when 
the  servant  has  stepped  aside  from  his 


employment  to  commit  a  tort  which  the 
master  neither  directed  in  fact,  nor  could 
be  supposed,  from  tbe  nature  of  bis  em- 
ployment, to  have  authorized  or  expected 
the  servant  to  do."  See,  also.  Railroad 
Co.  v.  Downey,  18  111.  259;  Railroad  Co.  v. 
Baum,  26  Iud.  70;  Crocker  v.  New  London, 
etc.,  Co.,  24  Conn.  249;  Wright  v.  Wilcox, 
19  Wend.  343;  Turnpike  Co.  v.  Vanderbilt. 
1  Hill,  480,  2  N.  Y.  479. 

Tbe  next  and  one  of  the  most  important 
distinctions  and  considerations  is  that,  to 
render  the  master  liable,  tbe  act  must  be 
done  in  the  prosecution  of  the  service  of 
the  master.  On  any  deviation  so  as  to  ren- 
der it  the  act  of  the  servant,  the  responsi- 
bility of  the  master  ceases, and  the  fact  of 
the  relutlon  of  master  and  servant  has  no 
bearing.  It  is  said  In  Pickens  v.  Dlecker, 
21  Ohio  St.  212:  "The  person  for  whose 
acts  he  is  sought  to  be  charged  must,  at 
the  time  when  the  act  complained  of  was 
done,  not  only  have  been  acting  for  him, 
but  must  also  have  been  authorized  by 
him,  either  expressly  or  impliedly,  to  do 
tbe  act."  It  follows  that  there  must  be 
an  employment, — the  relation  of  master 
and  servant  must  exist;  that  tbe  wrong 
of  the  servant  was  incidental  to  or  in  the 
line  of  his  employment, and  witbin  the  au- 
thority given.  It  is  also  imperative  that 
tbe  employment  be  In  tbe  prosecution  of 
a  lawful  business.  In  a  conspiracy  or  con- 
federation of  iudividuals  to  do  criminal 
acts,  or  acts  in  violation  of  the  law,  there 
is  and  can  bo  no  such  relation  as  master 
and  servaut.  All  are  principals.  They 
are  all  jointly  and  severally  responsible  for 
tbe  legal  consequences  of  the  wrong  per- 
petrated.  In  cases  where  the  roaster  is 
attempted  to  be  held  liable  for  the  acts  of 
the  servant,  it  is  a  well-settled  rule  of 
law  that,  where  the  servant  acts  in  obedi- 
ence to  an  express  order  given  by  the  mas- 
ter,.the  master  is  liable  for  all  the  conse- 
quences of  the  servant's  acts,  either  civilly 
or  criminally.  Wood,  Mast.  &  S.  §  278; 
Reg.  v.  Bleasdale,  2  Car.  &  K.  766;  Reg.  v. 
Michael,  9  Car.  A  P.  357;  Rex  v.  Palmer, 
1  Bos.  &  P.  (N.  R.)  97. 

Tbe  troublesome  question  in  all  the 
cases  is  not  of  express  but  implied  authori- 
ty,—whether  the  act  done  was  so  far  in- 
cidental to  the  service  for  which  be  was 
employed  thatlt  may  be  supposed  to  have 
been  done  "in  the  line  of  his  duty,  and  in 
the  furtherance  of  tbe  master's  business." 
A  carefully  considered  case  involving  this 
question  is  that  of  Pheion  v.  Stiles,  43 
Conn.  426.  See,  also.  Rounds  v.  Railroad 
Co.,  64  N.  Y.  12».  A  well-settled  principle 
of  lawlylngapparently  at  tbe  very  founda- 
tion of  this  action  is  "that  a  servant  can 
have  no  implied  authority  to  do  that 
which  it  could  not  be  lawful,  under  any 
circumstances,  for  either  him  or  bis  em- 
ployer to  do. "  Shear.  &  K.  Neg.  §  61 ;  Lyons 
V.Martin, 8  Adol.  &  E.512;  Poulton  v.  Rail- 
way Co.,  L.  R.  2  Q.  B.  534;  Thames  Steam- 
boat Co.  v.  Housa tonic  Rj\  Co.,  24  Conn. 
40;  Church  v.  Mansfield,  20  Conn.  284;  2 
Hil.  Torts,  c.  40,  §  6a.  In  recent  English 
decisions  of  cases  decided  since  St.  43  &  44 
Vict.,  referred  to  above,  an  important  test 
of  the  liability  of  the  principal  seems  to  be 
whether  he  had  tbe  authority  to  do  the 
act  performed  by  the  servant;  and,  if  he 
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bad  not,  there  coold  be  no  authority  Ira- 
plied  from  him  to  the  servant.  Conse- 
quently the  principal  would  not  be  liable 
for  the  act  of  the  servant  on  tbe  ground 
of  an  implied  authority.  And,  to  render 
a  principal  liable  for  the  acts  of  the  serv- 
ant in  a  matter  that  could  not  lawfully  be 
done  by  himself,  there  cau  be  no  Implied 
authority;  there  must  bean  express  au- 
thority. In  Poulton  v.  Railway  Co.,L.  R. 
2  Q.  B.  634,  Blackburn,  J.,  said:  "It  is  not 
enough  that  the  act  should  be  for  the  ben- 
efit of  tbe  master,  but  It  must  be  in  tbe 
ordinary  course  of  business,  In  order  that 
an  authority  to  do  it  maybe  implied." 
See  Edwards  v.  Railway  Co.,  L.  R.  5  C.  P. 
445;  Lncas  Mason,  L.  R.  10  Exch.  251. 
See,  further,  on  points  stated  above, 
Rourke  v.  White  Moss  Colliery  Co.,  1  C.  P. 
Dlv.  556.  2  C.  P.  Dlv.  205;  Rayner  v.  Mitch- 
ell, Id.  357;  Storey  v.  Ashton.  L.  R.  4  Q.  B. 
476;  Allen  v.  Railway  Co.,L.  R.  6  Q.B.  65; 
Cobb  v.  Railroad  Co.,  (S.  C. ;  filed  Septem- 
ber, 1892,)  15  S.  E.  Rep.  878;  Ooddard 
Railway  Co.,  57  Me.  202. 

Tbe  folluwing  conclusions  are  inevitable 
from  the  allegations  of  the  complaint: 
First.  That  the  business  of  Reef  &  Nuckolls 
as  a  firm,  and  of  Reef  as  an  individual, 
was  legitimate  and  lawful;  second,  that 
William  E.  Nuckolls,  as  the  servant  of  Reef 
ft  Nuckolhiin  farming  and  handling  stock, 
was  employed  for  legal  and  legitimate 
service;  third,  that  the  land  attempted  to 
be  held  was  claimed  by  Emmet  and  G. 
Harvey  Nuckolls,  and  that  neitbertbe  firm 
of  Reef  &  Nuckolls  nor  Reef  individually 
had  any  connection  with  it  whatever; 
fourth,  that  the  killing  grew  out  of  a  con- 
troversy over  the  possession  of  land 
claimed  only  by  Emmet  and  G.  Harvey 
Nuckolls,  and  was  in  no  way  connected 
with  the  employment  of  William  E.  Nuck- 
olls by  tbe  firm  of  Reef  ft  Nuckolls,  nor  in 
any  way  Incidental  to  or  growing  out  of 
it.  This  disposes  of  the  case  as  far  as  the 
firm  of  Reef  ft  Nuckolls,  and  Reef  individ- 
ually, areconcerned.  As  to  them  no  cause 
of  action  whatever  is  shown. 

Taking  up  the  other  branch  of  the  case, 
It  Is  alleged  that  Emmet  and  G.  Harvey 
Nuckolls  took  illegal  possession  of  a  large 
tract  of  unsnrveyed  government  land,  a 
part  of  which  was  claimed  by  the  de- 
ceased; that  they  and  their  servants  were 
armed,  and  were,  by  force  and  arms, 
maintaining  the  illegal  possession  of  the 
land;  and  that  William  E.,  in  attempting 
to  maiutain  such  possession  for  Emmet 
and  G.  Harvey  Nuckolls,  shot  and  killed 
Sagers.  No  hiring  of  William  E.  by  Em- 
met and  G.  Harley  Nuckolls  is  alleged ;  no 
relation  of  master  and  servant  alleged  as 
existing  in  the  attempted  holding  of  the 
land.  The  employment  alleged,  as  before 
stated,  was  by  Reef  &  Nuckolls  in  a  lawful 
business.  If  any  liability  of  any  of  the 
parties  can  be  predicated  upon  the  sup- 
posed relation  of  master  and  servant,  it 
must  be  that  of  Emmet  and  G.  Harvey 
Nuckolls,  in  whose  Interest  tbe  alleged 
wrongs  were  perpetrated,  in  a  matter  en- 
tirely distinct  and  separate  and  discon- 
nected from  the  business  of  the  firm.  Ap- 
plying tbe  principles  of  law  to  the  facts 
and  circumstances  as  stated,  it  is  obvious 
tuat  Emmet  and  G.  Harvey  Nuckolls  can- 


ITEB,  Vol.  32.  (Ner 

not  be  held  liable  for  the  act  of  the  killing. 
First.  It  is  indispensable  that  the  rela- 
tion of  master  and  servant  existed  in  tbe 
line  of  employment  in  which  the  trouble 
arose  and  the  wrong  was  perpetrated. 
No  employment  by  the  parties  for  any  such 
business  or  purpose  is  alleged.  It  is  only 
alleged  as  being  incidental  to  his  employ- 
ment by  Reef  ft  Nuckolls  In  farming  and 
the  handling  of  cattle.  Second.  As  above 
shown,  to  render  tbe  employer  liable,  the 
employment  must  be  lawful,  and  the  busi- 
ness la  wfal.  Tbe  wrong  and  fraud  upon 
the  government  and  tbe  public  by  taking 
Illegal  possession  of  a  large  tract  of  tbe 
public  domain,  preventing  its  occupation, 
settlement,  and  sale  by  and  to  those  who 
bad  legal  right  to  occupy,  uuder  the  laws 
of  congress,  and  maintaining  such  pos- 
session by  force  and  violence,  resulting  In 
tbe  taking  of  life,  cannot  be  regarded  an 
tbe  prosecution  of  a  lawful  business,  and 
one  in  which  tbe  relation  of  master  and 
servant  could  haye  existence.  Under  such 
circumstances,  all. are  principals— confed- 
erates—in  tbe  prosecution  of  a  criminal 
enterprise,  and  all  Jointly,  or  each  Individ- 
ually, may  be  held  criminally  responsible 
for  any  wrong  perpetrated.  It  follows 
that  guarding  and  protecting  tbe  Illegal 
possession  of  the  land  claimed  by  the  in- 
dividuals as  alleged  was  not  an  incident  of 
the  alleged  employment,  bat  a  criminal 
and  wrongful  act  as  a  confederate  or  a 
volunteer, in  which  the  question  of  master 
and  servant  could  have  no  place.  It  mat- 
ters not,  as  stated  in  the  complaint,  that 
it  was  a  duty  required  by  others  by  virtue 
of  his  employment,  that  he  was  armed  by 
his  employers,  and  even  had  express  or- 
ders to  eject  or  kill  any  person  Invading 
tbe  possession.  The  remedy  for  such  crim- 
inal acts  cannot  be  found  in  a  civil  suit  for 
damages,  but  must  be  reached  by  another 
branch  of  the  law.  I  have  carefully  ex- 
amined all  the  authorities  cited,  supposed 
to  establish  tbe  liability  of  tbe  supposed 
principals,  but  the  case  under  considera- 
tion is  clearly  distinguishable.  In  each 
and  every  of  those  cases  It  will  be  seen 
that  the  relation  of  master  and  servant 
existed;  that  the  employment  was  In  legal 
and  legitimate  business;  and  that  tbe 
wrong  complained  of  grew  out  of  the  neg- 
ligence or  wanton  and  excessive  exercise 
of  tbe  authority  supposed  to  have  been 
expressly  or  Impliedly  conferred  as  per- 
taining to  the  lawful  employment,  or  as 
incidental  to  it.  In  every  Instance  where 
the  servant  stepped  out  of  the  line  of  his 
employment  for  bis  own  purposes,  or  in 
performing  acts  for  another,  it  has  been 
held  that  tbe  liability  was  persona),  and 
tbe  doctrine  of  "respondeat  superior"  bad 
no  application.  Tbe  judgment  of  the  dis- 
trict court  in  sustaining  the  demurrers 
must  be  affirmed. 


(21  Nev.  378) 

STATE  ex  rel.  TORREYSON,  Attorney  Geo 
eral,  v.  GREY,  Secretary  of  State.  (No. 
1.375.) 

(Supreme  Court  of  Nevada.  Feb.  8,  1893.) 
Constitutional  Amendments— Publication. 
Const  art.  16,  $  1,  requiring  proposed 
amendments  to  the  constitution  which  are  to 
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be  acted  on  by  the  next  legislature  to  be  pub- 
lished for  three  months  next  preceding  the  time 
for  electing  the  legislature,  is  complied  with  by 
printing  the  same  in  the  statutes,  though  they 
are  issued  16  to  18  months  prior  to  the  election, 
especially  where  this  has  been  the  uniform 
mode  since  the  adoption  of  the  constitution. 

Application  for  mandamus  on  the  rela- 
tion ol  J.  D.  Torreyson,  attorney  general, 
against  O.  H.  Grey,  secretary  of  state, 
to  compel  the  return  to  the  legislature  of 
certain  proposed  constitutional  amend- 
ments.   Writ  granted. 

J.  D.  Torreyson,  Atty.  Gen.,  In  pro.  per. 
Thomas  Wren  and  Trenmore  Coffin,  for 
relator.  Sardis  SuramerQeld  and  R.  M. 
Clark,  for  respondent. 

MURPHY,  C.  J.  At  the  session  of  the 
legislature  of  1R91  there  were  introduced 
and  passed  by  the  senate,  and  concurred 
in  by  the  assembly,  26,  and  Introduced  and 
passed  by  the  assembly,  and  concurred  In 
by  the  senate,  2,  (making  28  In  all,)  pro- 
posed amendments  to  the  constitution  of 
this  state.  Said  proposed  amendments 
were  agreed  to  by  a  majority  of  all  the 
members  elected  to  each  of  the  two 
houses,  entered  In  theirrespectiye journals, 
with  the  yeas  and  nays  taken  thereon,  and 
were  published.  In  full,  with  the  statutes 
and  the  printed  proceedings  of  the  seuute 
and  assembly  during  the  year  1891,  and 
distributed  generally  throughout  the 
state,  more  than  three  months  next 
preceding  the  general  election  held  In  No- 
vember, 1892.  This  was  the  only  publica- 
tion had  of  such  proposed  amendments. 
On  the  3d  day  of  February,  1893,  the  sen- 
ate and  assembly,  being  in  session, 
through  their  proper  officers,  requested 
the  eecretary  of  state  to  return  to  eacb 
of  the  respective  houses  the  proposed 
amendments  acted  upon  at  the  fifteenth 
session  of  the  legislature,  for  such  further 
action  as  may  seem  to  them  proper  and 
just,  and  as  provided  for  iu  section  1  of 
article  10  of  the  constitution.  But  tbe 
secretary  of  state  refused,  and  still  refuses, 
to  return  said  proposed  amendments,  or 
any  of  them,  giving  as  bis  reason  for  such 
refusal  that  the  said  proposed  amend- 
ments were  not  in  a  condition  to  be  re- 
ferred to  the  present  legislature,  for  the 
reason  that  the  same  had  not  been  pub- 
lished, "for  three  months  next  preceding 
the  last  general  election;"  be  claiming 
that  ft  publication  In  the  statutes  and 
Journals  was  not  a  publication  "for 
three  months  next  preceding  the  general 
election,"  and  was  not  such  a  publication 
as  is  required  by  the  constitution.  At  the 
request  of  the  senate  and  assembly,  tbe 
attorney  general  applied  for,  and  was 
granted,  tbe  alternative  writ  of  man- 
damns. 

Section  1  of  article  16  reads  as  follows: 
"Any  amendment  or  amendments  to  this 
constitution  may  be  proposed  in  the  sen- 
ate or  assembly,  and,  If  tbe  same  sball  be 
agreed  to  by  a  majority  of  all  tbe  mem- 
bers elected  to  each  of  tbe  two  houses, 
such  proposed  amendment  or  amendments 
•hall  be  entered  on  their  respective  Jour- 
nals, with  tbe  yeas  and  nays  taken  there- 
on, and  referred  to  tbe  legislature  next  to 


be  chosen,  and  shall  be  published  for  three 
months  next  preceding  the  time  of  mak- 
ing such  choice;  and  if.  In  the  legislature 
next  chosen  as  aforesaid,  such  proposed 
amendment  or  amendments  shall  be 
agreed  to  by  a  majority  of  all  the  mem- 
bers elected  to  each  house,  then  it  shall 
be  the  duty  of  the  legislature  to  submit 
such  proposed  amendment  or  amend- 
ments to  the  people,  in  such  manner  and 
at  such  time  as  the  legislature  shall  pre- 
scribe; and  if  the  people  shall  approve  and 
ratify  such  amendment  or  amendments, 
by  a  majority  of  the  electors  qualified  to 
vote  for  members  of  the  legislature  vot- 
ing thereon,  such  amendment  or  amend- 
ments shall  become  a  part  of  the  constitu- 
tion." 

The  only  question  we  are  required  to 
pass  upon  is,  what  is  meant  by  the  sen- 
tence "and  Rhall  he  published  for  three 
months  next  preceding  the  time  of  making 
such  choice?"  It  is  insisted  by  the  attor- 
neys for  the  respondent  that  a  publication 
in  the  statute  does  not  comply  with  the 
requirements  of  section  1  of  article  16  of 
the  constitution,  because,  tbe  statutes  be- 
ing printed  and  distributed  as  expeditious- 
ly as  possible  after  the  adjournment  of 
the  legislature,  and  therefore  printed  and 
published  some  18  months  before  the  elec- 
tion of  members  to  the  next  legislature 
to  be  chosen,  or,  putting  it  in  another 
form,  the  statutes  being  printed  and  dis- 
tributed for  more  than  8  months  preced- 
ing the  general  election,  it  was  not  a  pub- 
lication for  8  months  next  preceding  the 
election.  It  Is  a  well-established  principle 
of  law,  and  one  that  does  not  require  the 
citation  of  authorities,  "that  the  greater 
includes  the  leaser."  Therefore  the  stat- 
utes being  printed  and  published  from  10 
to  18  months  before  tbe  election  Is  publica- 
tion for  3  months  next  preceding  the  elec- 
tion, for  a  statute  Is  a  continuous  publica- 
tion; It  Is  the  publication  of  edicts  which 
tbe  people  In  the  state  are  bound  to  take 
notice  of  and  act  under.  A  "publication" 
is  defined  in  the  dictionaries:  "The  act 
of  publishing  or  making  known;  notify- 
ing or  printing;  proclamation;  divulga- 
tion; promulgation,— as  the  publication 
of  tbe  gospel;  tbe  publication  of  statutes 
or  edicts."  "Published"  is  defined  by 
Worcester  as  the  act  of  publishing  or  mak- 
ing public;  by  Webster,  the  act  of  publish- 
ing or  making  known;  notification  to  the 
people  at  large,  either  by  words,  writing, 
or  printing;  by  Bouvler,  as  the  act  by 
which  a  thlug  is  made  public.  Tbe  design 
of  publication  prescribed  by  the  constitu- 
tion was  to  convey  to  tbe  voters  in  this 
state  the  information  that  certain  consti- 
tutional amendments  had  been  proposed, 
and  to  afford  them  an  opportunity  to 
discuss  the  advisability  of  such  proposed 
amendments,  and  to  govern  them  in  their 
choice  for  members  of  tbe  next  legislature; 
and  that  object  was  as  well  accomplished 
by  a  publication  In  the  statutes  as  itcould 
have  been  by  any  other  course.  It  was 
not  only  sufficient  to  satisfy  the  require- 
ments of  tbe  spirit  of  tbe  constitution, 
but,  in  our  opinion,  tbe  proceeding  in  tbe 
manner  of  publication  was  In  conformity 
with  the  letter  of  tbe  section  under  discus- 
sion.  From  the  reading  of  the  section  it 
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Is  evident  that  the  framersof  the  eonntitu- 
tion  Intended  that  the  legislature  should  be 
the  sole  Judges  as  to  the  manner  in  which 
such  publication  is  to  be  made,  there  being 
no  restraint  on  them  whatever,  except 
requiring  the  publication  to  commence  at 
least  three  months  before  the  holding  of 
the  election ;  and  we  cannot,  from  reason 
or  authority,  come  to  any  other  con- 
clusion than  that  a  publication  for  IS 
months  must  be  deemed  a  publication 
for  3  months,  so  long  as  that  publication 
continued  up  to  and  Including  the  date  of 
the  happening  of  the  event  for  which 
the  publication  was  intended  to  give  the 
notice  to  the  voters  of  the  state. 
"  The  attorneys  for  the  respondent  admit 
that  the  legislative  department  Is  vested 
with  this  discretionary  power,  in  so  far  as 
authorizing  the  method  of  publication  of 
the  amendments,  so  long  as  they  were 
published  for  just  three  months  next  pre- 
ceding the  election.  They  admit  that,  by 
resolution,  the  legislature  could  author- 
ise publication  to  b?  made  in  one  weekly 
newspaper;  or  by  printing  posters,  at  the 
state  printing  office,  and  posting  tbem  in 
conspicuous  places  throughout  the  state; 
or  by  printing  circulars,  and  districting 
them  generally  to  the  voters;  and,  as  we 
understand  them,  the  publication  might 
be  made  In  any  conceivable  way,  except- 
ing in  the  statutes.  This  is  an  attempt  to 
place  a  construction  upon  the  section 
never  intended  by  the  framers  of  the  in- 
strument, nor  the  people  when  they  rati- 
fied it.  If  we  were  to  apply  the  rule  of 
construction  contended  for, — then  if  the 
legislature  should  Introduce  a  resolution 
that  the  notice  of  the  proposed  constitu- 
tional amendments  should  be  published  in 
one  weekly  newspaper,  and  the  first  issue 
of  such  paper,  containing  such  notice, 
should  be  struck  off  95  days  before  the 
election,  then  it  would  not  be  a  good  pub- 
lication, because  it  was  published  for  more 
than  3  months  next  preceding  theelection, 
— such  a  "narrow  and  technical  reasoning 
would  be  misplaced  when  brought  to 
bear  oh  an  instrument  framed  and  adopt- 
ed by  the  people  themselves. "  In  constru- 
ing constitutional  provisions,  courts 
ougnt  not,  on  the  one  hand,  to  indulge  In 
Ingenious  speculations  which  may  lead  us 
wide  from  the  sense  and  spirit  of  the  in- 
strument; nor  should  we  apply  to  It  such 
a  narrow  construction  as  would  exclude 
the  main  object  and  intention  of  its  [rum- 
ors. Therefore,  where  the  words  of  a  con- 
stitution are  unambiguous,  and,  in  their 
commonly  received  sense,  lead  to  a  rea- 
sonable conclusion,  then  such  instrument 
should  be  read  according  to  the  natural 
and  most  obvious  import  of  its  trainers, 
without  resorting  to  subtle  and  forced 
construction,  for  the  purpose  of  limiting 
or  extending  its  operations. 

The  section  under  consideration  contem- 
plates a  publication  in  theetatutesorin  the 
newupapers,  as  the  legislature  may  deter- 
mine, and  that  department  has  In  one  in- 
stance given  to  section  lof  article  16 of  the 
constitution  a  construction  which  we 
think  we  are  in  duty  bound  to  adopt. 
That  was  during  the  twelfth  session.  St. 
1885,  p.  150,  "Senate  Joint  and  concurrent 
resolutions  relative  to  themanner  in  which 


resolutions  proposing  constitutional 
amendments  shall  be  treated."  The  fifth 
subdivision  of  that  resolution  reads: 
"Fifth.  That  said  duplicate  enrolled  cop- 
ies of  said  resolutions  shall  be  published 
in  the  printed  copies  of  the  statutes  and 
resolutions  of  the  present  session  of  the 
legislature,  in  the  same  order  and  manner 
as  if  they  were  the  original  enrolled  reso- 
lutions." Showing  conclusively  that  it 
was  their  understanding  from  the  reading 
of  the  section  under  discussion  that  a  pub- 
lication In  the  statutes  was  all  that  was 
required  under  Its  provisions,  and  in  this- 
we  think  that  they  gave  to  the  section  the 
construction  that  was  intended  to  be 
placed  upon  It  by  the  fraroers  of  that  in- 
strument. From  an  examination  of  con- 
stitutions, in  relation  to  proponed  amend- 
ments of  other  states,  we  find  that  in 
quite  a  uumher  no  publication  Is  required. 
In  others  publication  is  made  in  the  stat- 
utes; and  in  others  publication  is  required 
from  3  to  12  months,  and  the  manner  of 
publication  is  provided  for  in  the  consti- 
tutions or  by  a  general  law.  Section  8  of 
article  15  of  the  constitution  provides 
"  that  the  legislature  shall  provide  for  the 
speedy  publication  of  all  statute  laws  of  a 
general  nature."  On  the  14th  day  of  Feb- 
ruary, 1865,  the  legislature  did  enact  a 
law,  which  law  is  still  in  force,  requiring 
the  printing,  free  distribution,  and  sale  of 
all  laws,  resolutions,  and  memorials 
passed  at  each  session  of  the  legislature. 
That  course  having  been  pursued  for  such 
a  length  of  time  by  the  legislature,  and  ac- 
quiesced in  by  the  people,  It  is  fair  to 
presume  that  they  deemed  the  publica- 
tion in  the  statutes  a  compliance  with  the 
constitutional  requirements.  For  "fro- 
queut  exercises  of  power,  uniform  and 
long  acquiescence  of  the  people  in  it,  con- 
stitute a  fundamental  law,  as  binding 
as  though  it  bad  been  formulated  ex- 
pressly in  the  constitution."  James. 
Const.  Con.  574b;  Cooley,  Const.  Lira.  82; 
Sedg.  St.  Const.  412.  Our  constitution 
having  been  adopted  in  the  month  of  Oc- 
tober, 1864,  and  numerous  amendments 
having  been. proposed  and  acted  upon  by 
the  people,  and  some  of  them  bavins  been 
ratified,  they  are  now  a  part  of  the  consti- 
tution, under  which  laws  have  been  enact- 
ed, and  property  rights  acquired.  The 
executive  department  of  the  state  gov- 
ernment has  in  many  ways  recognized 
them;  and,  this  court  having  sustained 
the  constitutionality  of  laws  enacted  to 
carry  Into  effect  the  provisions  of  the 
amendments  so  proposed  and  ratified  by 
the  people,  publication  in  the  statutes 
having  the  sanction  of  long  and  general 
approval,  were  there  ever  a  doubt  existing 
as  to  the  legality  of  the  publication,  the 
people  having  acted  under  the  construc- 
tion placed  upon  the  section  by  the  legis- 
lature, under  such  circumstances  it  is  our 
duty  to  hold  that  a  publication  in  the 
statutes  is  a  compliance  with  section  1  of 
article  16  of  the  constitution,  and  the  pro- 
posed amendments  should  be  referred  to 
the  presen  t  session  of  the  legislature  for 
such  further  action  as  to  chero  may  seem 
Just.  It  is  therefore  ordered  that  the 
peremptory  writ  of  mandamus  issue  forth- 
with. 
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BIGELOW,  J.,  (concurring.)  This  case 
tarns  npon  a  determination  of  the  ques- 
tion whether  the  constitutional  amend- 
ments proposed  by  the  legislature  of  1891 
have  been  published  In  accordance  with 
the  requirements  of  section  1  of  article  16 
of  the  constitution  of  tills  state.  No  other 
point  has  been  discussed  or  presented, 
and,  in  view  of  the  great  importance  of 
this  matter,  we  propose  to  consider  it 
without  raining  any  other  question  our- 
selves. These  amendments  were  proposed 
as  joint  resolutions  of  the  two  houses  at 
the  fifteenth  session,  and,  it  is  admitted, 
were  regularly  entered  upon  the  legisla- 
tive Journals,  with  the  yeas  and  nays  of 
those  voting  upon  them;  were  properly 
referred  to  the  succeeding  legislator*;  and 
were  published,  according  to  luw,  in  the 
printed  Journals  and  statutes  of  that  ses- 
sion ;  but  there  has  been  no  official  publi- 
cation In  any  other  manner,  and  it  is 
claimed  that  this  in  insufficient,  ruder  the 
constitution.  Section  1  of  article  16  reeds 
as  follows:  "Any  amendment  or  amend- 
ments to  this  constitution  may  be  pro- 
posed In  the  senate  or  assembly,  and,  if 
the  same  shall  be  agreed  to  by  a  majority 
of  all  the  members  elected  to  each  of  the 
two  houses,  such  proposed  amendment 
or  amendments  shall  be  entered  on  tbelr 
respective  journals,  with  the  yeas  and 
nays  taken  thereon,  and  referred  to  the 
leginlature  then  next  to  be  chosen,  and 
shall  be  published  for  three  months  next 
preceding  the  time  of  making  such  choice; 
and  if,  In  the  legislature  next  chosen  as 
aforesaid,  such  proposed  amendment  or 
amendments  shall  be  agreed  to  by  a  major 
lty  of  all  the  members  elected  to  each 
house,  then  It  shall  be  the  duty  of  the  leg- 
islature to  submit  such  proposed  amend- 
ment or  amendments  to  the  people,  in 
su<*h  manner  and  at  such  time  as  the  leg- 
islature shall  prescribe;  and,  If  the  people 
shall  approve  and  ratify  such  amend- 
ment or  amendments,  by  a  majority  of 
the  electors  qualified  to  vote  for  members 
of  the  legislature  voting  thereon,  such 
amendment  or  amendments  shall  become 
a  part  of  the  constitution. "  It  must  be 
admitted  that  this  provision,  concerniug 
publication,  is  not  self-executing,  except, 
perhaps,  in  the  sense  that  any  thing  done 
contrary  to  its*  provisions  would  be  null 
and  void;  but  it  does  not  place  the  duty 
of  making  the  publication  upon  any  offi- 
cer or  board,  nor  does  it  prescribe  what 
shall  constitute  the  publication  required. 
To  this  extent,  at  least,  it  must  have  been 
intended  that  the  legislature  proposing 
the  amendments  should  exercise  Its  dis- 
cretion. If  It  be  conceded  that  the  pro- 
vision means  some  kind  of  a  publication 
extending  through  the  three  months  pre- 
ceding the  election,  as  is  contended  by  re- 
spondent's counsel.it  does  not  follow  that 
It  must  he  made  In  a  newspaper.  A  reg- 
ular publication  and  distribution  of  the 
amendments  during  that  time,  either 
dally,  weekly,  or  monthly,  by  the  state 
printing  office  or  other  instrumentality, 
would  comply  with  Its  language,  aud 
doubtless  result  in  as  wide  a  dissemina- 
tion among  the  people  of  knowledge  con- 
eeroinK  the  amendments  as  would  their 
publication  in  any  one  newspaper.  II  we 
v.32P.no.2— 18 


concede  that  the  clause  requires  a  publica- 
tion in  a  newspaper.lt  is  still  for  the  legis- 
lature to  say  how  often  it  must  be  pub- 
lished, and  whether  In  one  newspaper  in 
the  state,  or  one  in  each  county,  or  more 
or  less  than  those  numbers.  So,  In  auy 
view,  within  lines  more  or  less  circum- 
scribed. It  Is  a  matter  for  the  legislature  to 
deal  with.  I  think  It  must  also  be  ad- 
mitted that  the  construction  to  be  placed 
upon  this  language  is  to  some  extent  a 
matter  of  doubt.  Whether  the  publica- 
tion In  the  Journals  and  statutes  is  a  com- 
pliance with  Its  requirements  is  A  question 
concerning  which  men  may  reasonably 
differ.  This  is  shown  by  the  fact  that, 
since  the  adoption  of  the  constitution,  64 
amendments  have  beep  proposed  by  nine 
different  legislatures,  and  no  provision 
has  ever  been  made  for  any  other  publica- 
tion than  this.  Some  courts  have  beld 
tbat  similar  language  was  satisfied  by 
one  publication  made  the  necessary  time 
before  the  event,  and  that  such  publica- 
tion constituted  a  continuous  publication 
for  the  required  time.  Mayor,  etc.,  v. 
Gear,  27  N.  J.  Law,  265;  opinion  of  Beck, 
J.,  in  Koehler  v.  Hill,  60  Iowa,  579, 14  N. 
W.  Kep.  73S,  and  15  N.  W.  Rep.  609.  Here- 
tofore in  this  state  there  has  been  no  ques- 
tion made,  either  in  the  courts  or  before 
the  people,  that  the  publication  in  the 
Journals  and  statutes  was  not  sufficient. 
Many  able  attorneys  are  now  of  the  opin- 
ion that  such  publication  is  in  strict  ac- 
cordance with  the  constitution,  and  that, 
is  the  Judgment  of  my  honorable  associate 
upon  the  bench,  Chief  Justice  Murphy. 
Under  these  circumstances,  it  is  safe  to 
say  tbat,  if  such  publication  is  not  suffi- 
cient, there  has  been,  at  least,  reasonable 
grounds  for  believing  that  it  was.  Such 
being  the  case,  although,  if  the  question 
were  now  res  Integra,  1  should,  perhaps, 
come  to  a  different  conclusion,  I  feel  con- 
strained to  follow  the  practical  construc- 
tion that  has  been  so  long  placed  upon 
this  clause. 

Since  the  adoption  of  the  constitution, 
commencing  within  10  years  thereafter, 
some  64  amendments  have  been  proposed 
by  the  different  legislatures.  A  large  num- 
ber of  these  have  been  agreed  to  by  the 
succeeding  legislatures,  and  submitted  to 
the  people.  They  have  acted  upon  them, 
and  some,  having  received  a  majority  of 
all  the  votes  cast,  have  been  incorporated 
into  the  fundamental  laws,  and  been  rec- 
ognised asa  part  of  the  constitution  by 
the  people,  the  legislatures,  and  the 
courts.  The  legislature  of  1877  proposed 
what  is  now  known  as  "Section  10  of  Ar- 
ticle 11,"  prohibiting  the  use  of  public 
funds  for  sectional  purposes.  It  was  agreed 
to  by  the  legislature  of  1879,  and  adopted 
by  the  people  at  the  election  of  1880.  In 
1SK1  (St.  1881,  p.  122)  the  legislature  direct- 
ed the  payment  by  the  state  to  the  several 
orphan  asylums  therein  of  the  sum  of  $75 
per  annum  for  each  orphan.  Under  this 
act  the  Nevada  Orphan  Asylum  presented 
a  claim  for  a  sum  of  money,  but  the  comp- 
troller refused  to  draw  a  warrant  for  it, 
upon  the  ground  that  the  act  was  in  con- 
flict with  the  section  of  the  constitution 
Just  mentioned.  In  the  case  of  State 
v.  Hallock,  16  Nev.  873,  this  contention 
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was  sustained,  and  the  law  declared  no- 
constitutional,  by  this  court.  The  orphan 
asylum  was  there  represented  by  as  able 
counsel  as  were  to  be  found  In  the  .state. 
Including  two  who  had  ornamented  the 
supreme  bench,  but  no  suggestion  wan 
made,  either  by  them  or  the  court,  that 
the  amendment  had  not  been  constitu- 
tionally adopted.  Seven  other  amend- 
ments have  also  been  made  in  the  same 
manner,  Which  arenow  recognized  as  being 
a  part  of  the  state  constitution,  and  have 
been  treated  as  such  for  years  past  by  the 
legislature,  the  courts,  and  the  people.  No 
argument  has  been  made  that  the  amend- 
ments could  be  valid  if  not  published  as 
required  by  the  constitution;  and  doubt- 
less, under  the  decisions,  particularly  of 
this  court,  (State  v.  Tufly,  19  Nev.  391, 12 
Pac.  Rep.  835;  State  v.  Davis,  20  Nev.  221, 
19  Pac.  Rep.  894.)  they  would  not  be.  I 
know  of  n«  principle  upon  which  those 
amendments  can  be  held  to  be  a  part  of 
our  constitution  if  the  publication  now 
under  consideration  is  held  insufficient. 

All  of  these  acts  constitute  such  a  prac- 
tical construction  of  a  doubtful  clause  of 
the  constitution  as  should  now,  in  my 
judgment,  conclude  the  court  from  placing 
any  other  upon  It.  This  principle  is  laid 
down  by  all  the  text  writers,  and  has  of- 
ten been  recognized  and  adopted  by  the 
courts.  Judge  Cooley  states  it  thus: 
"But.  where  there  has  been  a  practical 
construction  which  has  been  acquiesced  in 
for  a  considerable  period,  considerations 
in  favor  of  adhering  to  this  construction 
sometimes  present  themselves  to  the 
courts  with  a  plausibility  and  force  which 
It  is  not  easy  to  resist.  Indeed,  where  a 
particular  construction  has  been  gener- 
ally accepted  as  correct,  and  especially 
when  this  has  occurred  contemporaneous- 
ly with  the  adoption  of  the  constitution, 
and  by  those  who  had  opportunity  to  un- 
derstand the  intention  of  the  instrument, 
it  is  not  to  be  denied  that  a  strong  pre- 
sumption exists  that  the  construction 
rightly  interprets  the  intention,  and  where 
this  has  been  given  by  officers  in  the  dis- 
charge of  their  official  duty,  and  rights 
have  accrued  in  reliance  upon  it.  which 
would  be  divested  by  a  decision  that  the 
construction  was  erroneous,  the  argument 
ab  inconvenient!  Is  sometimes  allowed 
to  have  very  great  weight."  Cooley, 
Const.  Lira.  82.  In  End.  Interp.  St.  §  527, 
it  issaid:  "  Thegrea  test  deference  is  shown 
by  the  courts  to  the  interpretation  put 
upon  the  constitution  by  the  legislatureln 
the  enactment  of  laws  and  other  practical 
application  of  constitutional  provision  to 
the  legislative  business,  when  that  inter- 
pretation has  had  the  silent  acquiescence 
of  the  people.  Including  the  legal  profession 
and  the  judiciary,  and  especially  when  in- 
jurious results  would  follow  the  disturb- 
ing of  it."  Sutherland  says :  "A  construc- 
tion of  a  constitution,  If  nearly  contem- 
poraneous with  its  adoption,  and  fol- 
lowed and  acquiesced  in  for  a  long  period 
of  years  afterwards,  is  never  to  be  lightly 
disregarded,  and  is  often  conclusive."  St. 
Const.  §  307.  "The  uniform  legislative  in- 
terpretation of  doubtful  constitutional 
provisions,  running  through  many  years, 
and  a  similar  constructiou  of  statutes,  has 


great  weight."  Id.  5  811.  To  the  same 
effect  are  Sedgwick,  St.  Const.  412,  and 
Story,  Const.  §§  404, 1093.  In  Bingham  v. 
Miller,  17  Ohio.  445,  the  authority  of  the  leg- 
islature to  grant  divorces  came  before  the 
supreme  court,  and,  although  the  court 
was  unhesitatingly  of  the  opinion  that 
the  legislature  had  no  constitutional  right 
to  grant  them,  yet  the  early  assumption 
and  long-continued  exercise  by  that  body 
of  the  power  to  do  so  were  held  to  have 
established  their  validity.  A  similar  rul- 
ing was  made  in  Cronise  v.  Cronise,  54  Pa. 
St.  255,  where  the  conrt,  speaking  by  Ag- 
ue w,  J.,  said:  "I  repeat  a  common 
thought  when  I  say  that  a  constitution  is 
not  to  be  interpreted,  as  private  writing, 
by  rules  of  art  which  the  law  gives  to  as- 
certain its  meaning;  but  is  to  be  studied 
In  the  light  of  ordinary  language,  the  cir- 
cumstances attending  Its  formation,  and 
the  construction  placed  upon  it  by  the 
people  whose  bond  it  is.  Judged  by  these 
tests,  special  divorce  laws  are  legislative 
acts.  •  •  •  'Communis  error  facit  Jos' 
would  be  sufficient  to  support  it,  but  It 
stands  upon  the  higher  ground  of  contem- 
poraneous and  continued  construction  by 
the  people  of  their  own  Instrument."  So 
In  Mining  Co.  v.  Sea  well,  11  Nev.  394,  Haw- 
ley,  C.  J.,  delivering  the  opinion,  said: 
"But  in  this  connection  It  must,  as  we 
think,  be  admitted  that,  although  the  ac- 
tion of  the  legislature  is  not  final,  its  deci- 
sion upon  this  point  is  to  be  treated  by 
the  courts  with  the  consideration  which  is 
due  to  a  co-ordinate  department  of  the 
state  government;  and,  in  case  of  a  rea- 
sonable doubt  as  to  the  meaning  of  the 
words,  the  construction  given  to  them  by 
the  legislature  ought  to  prevail. "  The  su- 
preme court  of  Illinois,  in  considering  the 
construction  to  be  placed  npon  a  constitu- 
tional provision,  used  this  language: 
"Again,  this  question  is  purely  political. 
No  private  rights  are  Involved.  It  is  a 
role  of  law,  well  established,  that  where 
questions  involved  are  purely  political, 
and  depend  upon  the  construction  to  be 
given  to  provisions  of  doubtful  interpreta- 
tion, the  court  will  not  only  give  great 
consideration  to  a  construction  given  by 
the  political  departments  of  the  state,  but 
will  generally  follow  such  construction  im- 
plicitly." People  v.  La  SalleCo.,  100 111.495. 
The  supreme  court  of  the  United  States 
has  given  the  principle  the  weighty  sanc- 
tion of  their  authority,  by  declaring  that 
a  contemporary  exposition  of  the  consti- 
tution, practiced  and  acquiesced  in  for  on- 
ly about  12  years,  fixes  its  construction, 
(Stuart  v.  Laird.  1  Cranch.  299;)  and  in 
pronouncing  the  practical  construction  of 
a  statute  to  be  the  one  that  must  be  en- 
forced, although  clearly  not  authorized  by 
the  terms  of  the  law  itself,  (McKeen  v.  De- 
lancy's  Lesvee,  5  Cranch,  22.)  It  would  be 
unprofitable  to  make  further  extracts 
from  the  decision.  Suffice  it  to  say  that 
the  cases  wherein  the  doctrine  has  been 
recognized  and  applied  are  both  numerous 
and  well  considered.  Mayor  v.  Board.  15 
Md.458;  Scanlan  v.  Childs,  33  Wis.  B69; 
Johnson  v.  Railroad  Co.,  23  111.  202;  Har- 
rington v.  Smith,  28  Wis.  43;  Packard  v. 
Richardson.  17  Mass.  144;  Rogers  v. 
Goodwin,  2  Mass.  477;  Moera  v.  Reading, 
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21  Pa.  St.  188;  Stat©  Line,  etc.,  R.Co.'a 
Appeal. 77 Pa. St.  429;  Holmes  v.  Hunt,  122 
Mass.  505,  51(5;  Opiniou  of  the  Judges,  126 
Mass.  594. 

Perhaps  a  word  should  be  added  In  ex- 
planation of  the  language  used  in  the  opin- 
ion in  State  v.  Davis,  20  Nev.  220,  19  Pac. 
Rep.  894,  to  the  effect  that  the  amendments 
then  under  consideration  bad  been  pub- 
lished in  a  newspaper  according  to  the  re- 
quirements of  the  constitution.  The  point 
was  not  Involved  in  that  case.  The  rec- 
ord shows  neither  pleading  nor  proof  con- 
cerning it,  nor  was  it  referred  co  in  the 
briefs  of  counsel.  The  judges  must  have 
obtained  the  knowledge  asserted  by  them 
extra ueously.  Inquiry  at  the  bar,  upon 
the  argument  here,  developed  the  fact 
that,  while  those  amendments  were  pend- 
ing, they  were  published  by  a  proprietor 
or  a  newspaper  in  Carson,  who  was  of  the 
opiuion  that  they  should  he  so  published; 
but  this  was  done  without  the  sanction 
of  any  law,  or  the  direction  or  order  of 
any  board  or  officer.  This  is  probably 
what  was  referred  to,  but  such  an  unau- 
thorized publication  could,  of  course,  have 
no  validity,  (Clark  v.  Janesville.  10  Wis. 
136,  181.)  and  amounted  to  no  more  tban 
the  publication  that  is  always  made  by 
the  newspapers  of  the  state,  as  a  matter 
of  interest  to  their  readers.  This,  conse- 
quently, is  so  variation  of  the  constant 
practice  to  publish  only  in  the  journals 
and  statutes,  of  which  I  have  spoken. 

While  the  principle  of  following  a  con- 
temporaueous  and  practical  construction 
of  a  statute  or  constitution  should  never 
be  applied  except  in  cases  of  reasonable 
doubt,  and  perhaps  not  where  it  is  calcu- 
lated to  work  wrong  or  injury  to  any 
class  or  Interest,  yet,  within  these  lines 
where  it  has  been  so  uniformly  followed, 
as  has  been  the  case  here,  and  a  different 
construction  would  be  fraught  with  such 
serious  consequences,  it  should  be  held  to 
have  fixed  the  meaning  of  the  language, 
although,  without  this,  it  might  be  held 
to  mean  something  different.  For  this 
reason  I  concur  in  the  order  directing  the 
writ  to  issue. 


(3  Idaho  [Hash.]  567) 

CASEY  v.  MILLER. 
(Supreme  Court  of  Idaho.   Jan.  81,  1898.) 
Novation — Statotb  of  Frauds. 

1.  Where  G.  owes  C,  and  M.  owes  G.,  C.  de- 
mands payment  of  G.  G.  gives  him  an  order  on 
M.  C.  agrees  to  release  G.,  provided  M.  accepts 
order.  M.  accepts  the  order,  and  pays $45  thereon, 
and  promises  to  pay  balance  at  future  time.  M.  is 
released  as  G.'s  debtor,  and  becomes  the  debtor  of 
C.  M.  thereby  accepts  C.  as  his  creditor  in  place 
of  G. 

2.  This  a  novation.  C.  has  a  new  debtor  in 
place  of  G..  and  M.  a  new  creditor  in  place  of  G. 

3.  M.,  at  request  of  G.,  agrees  to  pay  to  C. 
money  that  he  owes  by  contract  to  G.  Such  con- 
tract is  not  within  the  statute  of  frauds,  requiring 
the  promise  to  pay  the  debt  of  another  to  be  in 
writing.  M.  simply  pays  his  own  debt  to  a  differ- 
ent person  than  the  one  he  originally  agreod  to 
pay  it  to.  He  is  paying  his  own  debt,  not  the  debt 
of  another. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai 
NJuuty;  J.  Holleman,  Judge. 


-  Action  by  James  Casey  against  Robert 
Miller  to  recover  the  sura  of  9275,  due  on 
two  orders  accepted  by  defeudanl.  Judg- 
ment for  defendant.  From  the  judgment, 
and  an  order  overruling  a  motion  for  a 
new  trial,  plaintiff  appeals.  Reversed. 

R.  15.  McFarland,  for  appellant.  Chas. 
L.  Heitman,  for  respondent. 

SULLIVAN.  J.  This  action  was  brought 
by  the  appellant  to  recover  the  sum  of 
$275,  interest,  and  costs.  The  amended 
complaint  states  two  causes  of  action. 
In  the  first  cause  of  action  appellant  al- 
leges that  one  Charles  M.  Gates  was  indebt- 
ed to  appellant  in  the  sum  of  $315;  that 
said  Gates,  in  payment  ot  said  indebted- 
ness, gave  to  appellant  an  order  on  the  re- 
spondent for  said  sum;  that  thereafter  re- 
spondent accepted  said  order,  and  paid 
appellant  thereon  the  sum  of  $45,  leaving 
a  balance  duo  of  $ 270.  It  is  alleged  in  the 
second  cause  of  action  that  one  Frank 
Leighton,  on  or  about  the  2d  day  of  July, 
1891,  made  and  delivered  to  appellant  an 
order  in  writing  on  the  respondent, direct- 
ing him  to  pay  the  appellant  the  sum  of 
|25,  and  that  on  the  3d  day  of  July  re- 
spondent accepted  said  order,  and  there- 
after paid  9 20  thereon ;  that  there  is  still 
due  a  balance  of  95.  The  respondent  by 
answer  denied  many  of  the  allegations  of 
the  complaint,  and  set  up  a  counterclaim 
for  lumber  sold  and  delivered  to  the  appel- 
lant, of  the  value  of  940,  and  prays  for 
judgment  tlierefor,  with  interest  and 
costs.  The  cause  was  tried  by  the  court 
with  a  jury,  and  judgment  on  the  verdict 
was  rendered  against  the  appellant  for 
the  sum  of  936.  A  motion  for  a  new  trial 
was  interposed,  and  overruled  by  the 
court.  This  appeal  is  from  the  order < 
overruling  the  motion  for  a  new  trial, 
and  from  the  judgment  rendered. 

The  appellant  assigns  four  errors.  The 
first  Is  that  the  court  erred  in  taking  the 
first  cause  of  action  set  forth  in  the  com  ■ 
plaint  from  the  consideration  of  the  jury. 
The  record  shows  that  one  Gates  was  in- 
debted to  the  appellant  In  the  sum  of  9315 
for  a  team  of  horses,  some  straw,  barley, 
a  cant  hook,  and  a  swamp  book,  and 
that  appellant  made  a  demand  upon 
Gates  for  the  payment  of  said  sum  on  or 
about  the  13th  of  July,  IflM.  Gates  re- 
plied that  he  could  not  pay. said  sum,  but 
that  respondent,  Miller,  was  owing  bim, 
and  that  he  would  give  appellant  an  or- 
der on  Miller  for  the  said  sum ,  whereup- 
on the  appellant  replied:  "All  right.  If 
Miller  will  accept  the  order,  I  will  release 
you.  If  he  wont  accept  the  order,  1  am 
going  to  bring  this  back  to  you."  It 
appears  from  the  record  that  the  ap- 
pellant went  to  see  Miller  Immediately  aft- 
er receiving  said  order  from  Gates,  and 
presented  the  order  to  Miller  for  payment. 
Miller  replied  that  he  could  not  pay  the 
order  at  that  time.  The  appellant  in- 
formed Miller  that  his  cred'.tors  were 
crowding  him,  and  that  he  would  have 
to  have  the  money,  and  informed  Miller 
that,  unless  he  (Miller)  paid  said  order, 
he  would  have  to  attach  Gate's  stock,  or 
get  it  out  of  him  iu  some  way.  Miller  re- 
plied: "You  cannot  get  anything  out  of 
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Gates,  for  all  the  money  he  gets  nan  got 
to  come  through  me."  Casey  replied: 
"Then  yon  pay  the  order."  Whereupon 
Miller  said:  UI  will  tell  you  what  (  will 
do.  I  will  pay  you  $100,— $45  on  the 
Gates  order  and  $r>5.on  the  McLeod  or- 
der." Casey  replied  that  that  was  better 
than  nothing,  and  inquired  when  he  could 
pay  the  balance.  Miller  replied:  "In 
about  sixty  days."  Casey  replied:  "All 
light.  I  will  take  that,  and  release 
Gates."  It  further  appears  that  in  about 
10  days  Casey  presented  the  order  to  Mil- 
ler, and  be  paid  $45  thereon,  and  also  paid 
the  McLeod  order  of  $55,  making  the  f  100 
which  he  had  agreed  to  pay.  The  order 
Is  as  follows:  "Fish  Lake,  July  17,1891. 
Mr.  Miller:  Please  pay  to  Mr.  James 
Casey  the  sum  of  three  hundred  and  fif- 
teen ($315)  dollars,  and  charge  to  my  ac- 
count, and  oblige,  [Signed]  Charles  M. 
Gates."  At  the  time  Miller  paid  the  $45 
on  the  said  order  he  made  the  following 
indorsement  upon  the  back  of  said  order. 
"July  30th,  1891.  Paid  on  Gates  order 
945."  Gates  further  testifies  that,  about 
three  weeks  after  Miller  had  paid  the  $45 
on  said  order,  he  saw  Gates,  and  told  him 
that  Miller  had  accepted  the  order,  and 
had  paid  $45  on  it,  and  promised  to  pay 
the  balance  in  about  60  days.  On  cross- 
examination  Casey  testified  that  Gates  be- 
came indebted  to  him  for  a  span  of  horses 
in  the  sum  of  $175,  for  which  sum  Gates 
had  executed  two  promissory  notes  to 
appellant,— one  in  the  sum  of  $75,  and  the 
other  in  the  sum  of  $100;  and  that  the 
balance  of  the  $315  was  due  on  book  ac- 
count, and  that  the  only  contract  he  made 
with  Miller  In  regard  to  the  payment  of 
said  order  was  that  appellant  should  re- 
lease Gates  from  bis  liability  to  him,  and 
Gates  should  release  Miller  from  his  lia- 
bility to  him,  which  was  done,  and  Miller 
thereupon  agreed  to  pay  said  order,  and 
did  pay  $45  thereon.  At  the  close  of 
Casey's  testimony  the  attorney  for  the 
respondeat  moved  "that  the  claim  of  the 
plaintiff  as  to  the  amount  of  the  $175  and 
two  notes  in  question  be  stricken  out  of 
the  complaint;"  whereupon  Casey  was 
recalled  for  further  examination,  and  tes- 
tified as  follows:  "It  was  agreed  all 
around  that  I  should  release  Gates  if  Miller 
accepted  the  order,  and  that  Gates  should 
release  Miller,— that  I  should  become  Mil- 
ler's creditor  Instead  of  Gate's  creditor;" 
at  the  close  of  which  testimony  the  court 
made  the  following  ruling:  "The  first 
cause  of  action  is  hereby  taken  from  the 
coosideration  of  the  Jury,— that  the  first 
cause  of  action  set  forth  in  the  complaint 
is  not  to  be  considered  by  the  jury."  The 
motion  of  counsel  for  respondent  was  to 
Btrike  out  of  the  complaint  the  amount  or 
$175,  represented  by  the  two  notes  referred 
to  In  appellant's  testimony.  The  court 
In  ruling  on  that  motion  not  only  struck 
out  the  $175  represented  by  the  two  notes, 
but  the  entire  first  cause  of  action,  which 
claimed  $270  as  the  amount  due. 

The  record  Is  silent  as  to  the  reason  en- 
tertained by  the  court  for  withdrawing 
the  first  cause  of  action  from  the  consid- 
eration of  the  Jury,  and  we  are  unable  to 
perceive  any  reason  that  would  Justify  it, 
and  know  of  no  authority  that  would  sus- 


tain said  ruling.  It  is  true,  under  the  evi- 
dence, that  the  attorney  for  the  respond- 
ent stated  to  the  court  that  he  did  "not 
think  there  had  been  any  novation  of 
these  notes  on  that  contract,"  and  we  pre- 
sume that  the  court  concluded  that  nova- 
tion was  not  shown,  and  struck  out  the 
sum  of  $175  for  that  reason.  The  record 
is  silent  as  to  the  reason  entertained  by 
the  court  for  striking  out  the  $95,  making 
the  balance  claimed  in  the  first  cause  of 
action.  From  the  evidence,  as  It  appears 
in  the  record,  we  think  that  novation  is 
clearly  established,  and  Casey,  creditor  of 
Gates,  consented  to  accept  Miller  as  his 
debtor,  and  canceled  the  debt  so  far  as 
Gates  was  concerned.  This  was  a  nova- 
tion. Pol.  Con t.  p.  254.  Miller  was  owing 
Gates,  Gates  was  owing  Casey,  and  Miller 
simply  agreed  to  pay  the  sum  of  $315,  due 
from  him  to  Gates,  to  Casey;  or,  in  other 
words,  he  had  agreed  to  accept  Casey  as 
his  creditor  instead  of  Gates.  Miller  did 
not,  under  said  agreement,  agree  to  pay 
the  "debt  of  another,"  within  the  mean- 
ing of  that  term  as  used  in  the  statute  of 
frauds,  but  simply  agreed  to  pay  the  debt 
owing  by  himself  to  appellant  instead  of 
to  Gates.  In  Barrlnger  v.  Warden,  12  Cal. 
311,  the  court,  in  referring  to  the  statute 
of  frauds,  said  "that  the  statute  requires 
the  promise  to  pay  a  debt  of  another  to 
be  in  writing  expressing  the  considera- 
tion; but  this  requirement  has  no  refer- 
ence to  the  promise  by  A.  to  pay  money 
that  he  owes  by  contract  with  B.  to  C. 
This  is  his  debt,  and  the  mere  direction  in 
which  he  pays  it  does  not  alter  the  char- 
acter of  the  contract  from  the  original  ob- 
ligation. There  is  no  difference  between  a 
debtor  promising  to  pay  his  creditor  di- 
rectly so  much  money  which  he  owes  him. 
or  promising  his  creditor  to  pay  a  third 
person  the  same  snm,  by  an  agreement  be- 
tween the  three.  The  promisor  is  paying 
bis  own  debt,  and  bis  own  obligation,  and 
not  assuming  another's.  This  has  been 
often  decided,  and  is  too  obvious  to  re- 
quire authority  or  further  illustration  to 
make  the  proposition  evident."  In  the 
case  at  bar  the  record  clearly  shows  that 
Miller  agreed  to  pay  to  Casey  the  sum  of 
$315,  which  sum  be  was  owing  to  Gates. 
The  record  further  shows  that  he  not  only 
promised  to  pay  $315  to  Casey,  but  that 
he  actually  did  pay  $45  on  said  claim. 
Counsel  for  respondent  contends  that  the 
evidence  fails  to  show  any  such  agreement 
on  the  part  of  Miller;  that  when  Casey 
presented  the  order  the  second  time  to 
Miller,  and  demanded  payment  of  the  bal- 
ance.due  thereon,  Miller  asked  him,"  What 
order?"  and  claimed  to  know  nothing 
about  the  order.  Casey  swears  that  Miller 
promised  to  pay  the  order,  and  did  pay 
$45  thereon,  and  indorsed  said  sum  on 
said  order  by  his  own  band.  This  evi- 
dence stands  uncontradicted  in  the  record, 
and  clearly  shows  that  Miller  promised  to 
pay  said  order.  The  court  erred  in  with- 
drawing the  first  cause  of  action  from  the 
consideration  of  the  Jury. 

in  McLaren  v.  Hutchinson,  22  Cal.  187, 
the  court  says:  "  Here  is  a  mutual  agree- 
ment by  the  parties  interested,  and  it  can 
make  no  difference  that  this  mutual  agree- 
ment was  not  presented  at  the  same  mo- 
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men  t  of  time,  or  that  all  were  not  present 
at  the  time  of  its  completion.  Beach  and 
the  defendant  assented  to  it  when  the 
agreement  was  signed  and  delivered,  and 
the  creditors  afterwards  assented  when 
informed  of  the  agreement  by  the  defend- 
ant. This  assent  to  the  agreement  gave 
them  a  right  of  action  against  the  defend- 
ant, and  the  case  is  not  within  the  statute 
of  frauds."  So,  in  the  case  at  bar.  Gates 
assented  to  such  arrangement,  and  gave 
Casey  an  order  on  the  respondent.  Casey 
assented  to  the  arrangement  by  accepting 
the  order;  Miller  assented  by  agreeing  to 
pay  the  order.  The  pretense  that  Miller 
never  accepted  said  order,  because,  when 
presented  to  him  the  second  time,  he  stated 
to  the  appellant  that  he  knew  nothing 
about  the  matter,  is  too  transparent  to 
deserve  any  consideration  whatever.  Ap- 
pellant thereafter  met  Gates,  and  told  him 
that  be  was  going  to  bring  suit  against 
Miller  if  he  (Miller)  did  not  pay  the  order, 
and  Gates  thereupon  replied  that  be  would 
try  to  raise  the  money  and  pay  It  himself, 
—that  he  would  take  up  the  order  himself. 
This  statement  of  Gates  has  no  bearing 
on  this  matter  whatever.  The  evidence 
clearly  shows  that  the  appellant  looked 
to  Miller  only  for  the  payment  of  said  or- 
der after  his  acceptance  thereof.  That  ap- 
pellant neglected  to  deliver  said  two  prom- 
issory notes  to  Gates  is  no  concern  of  the 
respondent.  After  accepting  the  order  on 
Milter,  and  Miller's  acceptance  of  the  same, 
appellant  swears  positively  that  be  re- 
leased Gates,  and  Gates  was  no  doubt  en- 
titled to  the  delivery  of  said  promissory 
notes  on  demand;  but  the  nondelivery  of 
•aid  notes  to  Gates  is  no  defense  In  this  ac- 
tion. In  the  above  view  of  the  case  it  is 
not  necessary  for  us  to  pass  upon  the  in- 
structions to  the  Jury,  for  upon  a  retrial 
of  the  case,  on  the  issues  as  made  by  the 
pleadings,  the  court  would  certainly  not 
instruct  the  Jury  as  It  did  at  the  former 
trial.  The  court  should  have  granted  ap- 
pellant's motion  for  a  new  trial.  The  judg- 
ment of  the  court  below  Is  reversed,  and 
the  cause  remanded  for  a  new  trial  in  ac- 
cordance with  the  views  expressed  in  this 
opinion,  with  costs  of  this  appeal  in  favor 
of  the  appellant. 

HUSTON,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


(3  Idaho  [Hasb.]  630) 

Ex  parte  COX. 

(Supreme  Court  of  Idaho.   Jan.  18, 1898.) 

Assault  with  Ixtbrt  to  Murdbr  —  Sbntbxgs 
hot  Authorized  bt  Law— Habeas  Corpus. 

1.  The  applicant,  John  P.  Cox,  was  indicted 
for  the  crime  of  an  assault  with  intent  to  murder, 
and  was  convicted  of  an  assault  with  a  deadly 
weapon  likely  to  oroduce  great  bodily  harm,  and 
sentenced  to  confinement  in  the  state  prison  for  a 
term  of  five  years.  Section  6782,  Rev.  St.  pre- 
scribes the  punishment  for  the  crime  of  which  the 
applicant  was  convicted  to  be  imprisonment  for  a 
term  not  exceeding  two  years,  or  fine  of  16,000,  or 
both  such  fine  and  imprisonment.  The  court  sen- 
tenced the  applicant  to  five  years'  imprisonment 
Held,  that  the  judgment  was  not  authorized  by 
law,  and  ia  void. 

2.  Jurisdiction  to  render  the  particular  sen- 


tence imposed  Is  as  essential  to  its  validity  as  Ju- 
risdiction of  the  person  or  subject-matter. 
(Syllabus  by  the  Court.) 

Ex  parte  proceedings  by  John  P.  Cox  for 
a  writ  of  habeas  corpus.    Writ  granted. 

James  W.  Reid,  tor  applicant.  Geo.  M. 
Parsons,  Atty.  Gen.,  for  tbe  State. 

SULLIVAN,  J.  This  Is  an  application 
for  a  writ  of  habeas  corpus  for  the  release 
of  John  P.  Cox,  who,  it  is  alleged.  Is  un- 
lawfully imprisoned  and  restrained  of  his 
liberty  by  John  P.  Campbell,  warden  of 
the  Idaho  state  prison  at  Boise  City, 
Idaho.  It  is  alleged  in  the  petition  that 
said  Cox  was  indicted  at  tbe  June  term, 
1891,  and  tried  at  the  October  term,  1891, 
of  the  district  court  of  the  second  judicial 
district  of  the  state  of  Idaho,  in  and  for 
the  county  of  Idaho,  for  an  assault  with 
intent  to  commit  murder,  and  that  the 
Jury  returned  the  following  verdict:  "We. 
the  Jury  in  tbe  above-entitled  case,  find 
the  defendant  guilty  of  an  assault  with  a 
deadly  weapon  likely  to  produce  great 
bodily  harm."  And  the  court  thereupon 
entered  Judgment  against  and  sentenced 
tbe  prisoner  to  confinement  in  the  state 

Jtrison  for  a  term  of  five  years.  That  said 
udgment  and  sentence  are  void,  for  tbe 
reason  that  said  court  bad  no  jurisdiction 
to  Impose  said  sentence  and  Judgment  tin* 
der  said  verdict.  A  copy  or  the  indict- 
ment, verdict,  and  judgment  are  made  a 
part  of  the  petition.  The  court,  on  the 
filing  of  the  petition,  Issued  a  writ  of  ha- 
beas corpus  to  the  said  warden,  command- 
ing him  to  have  the  body  of  said  John  P. 
Cox  before  this  court  at  a  time  therein 
fixed,  and  to  show  cause  why  the  said 
prisoner  should  not  be  released.  At  the 
time  fixed  said  warden  made  his  return  to 
said  writ,  which  shows  that  the  cause  of 
the  detention  of  the  said  John  P.  Cox 
was  by  virtue  of  a  Judgment  and  sentence 
of  the  district  court  of  tbe  second  Judicial 
district  of  Idaho,  in  and  for  the  county  of 
Idaho,  and  annexed  to  and  made  a  part 
of  his  return  the  commitment  and  judg- 
ment of  said  court,  which  show  substan- 
tially the  same  facts  as  shown  by  the  pe- 
tition, the  substance  of  which  is  above 
stated. 

The  prisoner  was  indicted  for  the  crime 
of  an  assault  with  intent  to  murder,  and 
wan  convicted  of  the  crime  of  an  assault 
with  a  deadly  weapon  likely  to  produce 
great  bodily  harm.  The  punishment  for 
the  crime  of  an  assault  with  intent  to 
commit  murder  is  prescribed  by  section 
6598, Rev.  St.,  and  is  imprisonment  in  the 
state  prison  not  less  than  1,  and  not  more 
than  14  years,  while  the  punishment  for 
the  crime  of  an  assault  with  a  deadly 
weapon  likely  to  produce  great  bodily 
harm  is  prescribed  by  section  6732,  Id.,  and 
is  imprisonment  In  the  state  prison  not 
exceeding  two  years,  or  by  tine  not  exceed- 
ing 1 5,000,  or  both.  The  court  evidently 
considered  that  tbe  prisoner  bad  been  con- 
victed of  an  assault  with  intent  tocommit 
murder,  and  sentenced  him  to  imprison- 
ment for  five  years,  while  in  fact  the  ver- 
dict of  the  Jury  finds  him  guilty  of  the 
crime  of  an  assault  with  a  deadly  weapon 
likely  to  produce  great  bodily  barm.  Un- 
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der  said  section  8732  the  maximum  impris- 
onment for  the  offense  of  wbicb  the  pris- 
oner was  convicted  Is  two  years,  and 
thero  is  no  provision  of  law  authorizing 
a  longer  term  of  imprisonment  for  that 
crime. 

It  is  conceded  by  the  attorney  general 
that  the  sentence,  under  the  verdict,  could 
not  exceed  two  years;  but  he  contends 
that  the  prisoner  should  not  be  released 
by  writ  of  habeas  corpus,  because  said 
judgment  is  merely  erroneous,  and  not  void, 
and  cites  some  very  respectable  authority 
in  support  of  that  proposition,  to  wit: 
Ex  parte  Shaw.  7  Ohio  St.  81;  Ex  parte 
Bond,  30  Amer.  Rep.  20;  Petition  of  Cran- 
dall,34  Wis.  177 ;  State  v.  Stordock,  (Minn.) 
89  N.  W.  Rep.  05.  The  counsel  for  the 
prisoner  contends  that  the  court  had  no 
Jurisdiction  to  sentence  the  prisoner  for  a 
longer  term  than  two  years,  aud  that  the 
court  exceeded  its  Jurisdiction  in  render- 
ingsaid  judgment,  and  that  the  judgment, 
for  these  reasons,  is  absolutely  void. 
There  is  no  question  but  what  the  court 
had  jurisdiction  of  the  prisoner,  and  had 
jurisdiction  to  try  him  for  the  crime  of 
which  he  was  convicted,  and  to  sentence 
him  for  that  crime;  but  the  question  is 
whether  the  judgment  or  sentence  which 
was  rendered  and  pronounced  was  a  mere 
erroneous  exercise  of  power,  and  there- 
lore  voidable  only,  or  is  in  excess  of,  and 
without,  its  jurisdiction,  and  therefore 
absolutely  void.  If  the  sentence  is  void- 
able only,  the  prisoner  must  be  remanded ; 
but,  if  It  is  absolutely  void,  he  should  be 
set  at  liberty.  If  a  court  having  jurisdic- 
tion of  the  person  of  a  prisoner,  and  Juris- 
diction to  try  and  sentence  the  prisoner 
for  the  crime  charged,  on  conviction  sen- 
tences  him  to  a  longer  term  of  imprison- 
ment than  the  statute  authorizes,  is  such 
judgment  or  sentence  void,  or  voidable 
only?  That  is  the  precise  question  before 
us.  If  jurisdiction  includes  pronouncing 
the  particular  judgment  authorized  by 
statute,  and  no  other,  then  the  judgment 
pronounced  is  absolutely  Told,  for  the 
statute  did  not  authorize  such  judgment. 

19  Cent.  Law  J.  p.  102,  contains  an  able 
article  entitled  "The  Modern  Idea  of  Juris- 
diction." The  author  says:  "The  idea  of 
jurisdiction  ent2rtained  by  the  old  jurists 
appears  to  have  been  thHt  jurisdiction  is 
simply  the  power  to  decide  something  in  a 
given  controversy,  to  proceed  to  judg- 
ment, to  render  some  kind  of  a  judgment, 
and  that  beyond  this  everything  else  re- 
lated to  the  propriety  ol  the  judgment  ren- 
dered;" and  cites  authorities  in  support 
thereof.  The  distinguished  author  further 
says:  "The  modern  idea,  as  distinguished 
from  this,  is  that  Jurisdiction  is  not  merely 
the  power  to  proceed  In  a  cause,  and  to 
render  some  Judgment  therein,  but  it  Is 
the  power  to  render  the  particular  judg- 
ment rendered.  This  modern  idea  has  been 
taken  up  by  several  respectable  courts,  in- 
cluding the  supreme  court  or  the  United 
States.  *  *  *  It  will  also  be  perceived 
that  nearly  every  reported  case  in  which 
the  courts  have  asserted  the  power  to  in- 
quire by  habeas  corpus  whether  other 
courts.  In  rendering  a  particular  judg- 
ment, were  cases  where  the  courts  so  issu- 
ing the  writs  of  habeas  corpus  were  courts 


possessing  appellate  or  superintending 
jurisdiction  over  the  courts  whose  judg- 
ments were  thus  inquired  into."  It  is 
stated  in  12  Amer.  &  Eng.  Enc.  Law,  p. 
247.  that  "there  is  a  very  clearly  defined 
attempt  in  the  latest  cases  in  the  United 
States,  however,  to  escape  from  the  posi- 
tion that  the  judgment  of  a  court  having 
jurisdiction  to  hear  and  determine  is  con- 
clusive by  adding  to  the  definition  of  'ju- 
risdiction '  a  new  element,  viz.  that  juris- 
diction is  not  merely  the  power  to  hear 
and  determine,  but  also  the  power  to  ren- 
der the  particular  judgment  which  was 
rendered;"  and  eltes  in  support  thereof 
cases  decided  by -the  supreme  court  of  the 
United  States,  and  decisions  from  the 
courts  of  last  resort  or  several  states.  On 
page  251,  supra,  the  following  conclusion 
is  reached:  "The  question,  therefore,  can- 
not be  said  to  be  definitely  decided.  The 
great  weight  attached  to  the  decisions  of 
the  supreme  court  of  the  United  States 
makes  it  at  least  probable  that,  If  that 
court  continues  to  hold  the  views  ex- 
pressed in  the  late  cases  cited  supra,  the 
courts  of  the  various  states  will  sooner  or 
later  adopt  them:  but  the  decisions  thus 
far  scarcely  authorize  a  stronger  state- 
ment than  that  there  Is  a  tendency  in  the 
later  cases  to  hold  that  jurisdiction  in- 
cludes, not  only  the  power  to  hear  and  de- 
termine, but  also  the  power  to  render  the 
part'cular  judgment  entered  In  the  partic- 
ular case."  Black,  Judgru.  §  258,  holds 
that  jurisdiction  to  render  the  particular 
seuteuce  Imposed  is  as  essential  to  its  va- 
lidity as  the  jurisdiction  of  the  person  or 
the  subject-matter.  In  commenting  on 
certain  decisions  which  held  that  If  a 
court  had  authority  to  pronounce  sen- 
tence, and,  while  in  the  legitimate  exercise 
of  its  power,  committed  a  manifest  error, 
In  the  number  of  years  of  confinement  Im- 
posed on  the  defendant,  the  sentence  was 
not  void,  but  erroneous,  aud  refused  to 
release  the  prisoner  on  habeas  corpus,  the 
learned  author  says:  "But  the  argument 
is  far  from  satisfactory.  It  involves  the 
error  of  overlooking  the  fact  that  jurisdic- 
tion to  render  the  particular  sentence  im- 
posed is  equally  as  essential  to  its  validi- 
ty as  the  jurisdiction  of  the  person  or  sub- 
ject-matter. If  either  of  these  three  ele- 
ments is  wanting,  the  judgment  is  a  nul- 
lity. Now,  in  respect  to  the  sentence,  the 
court  has  precisely  the  jurisdiction  which 
the  statute  gives  It,— no  more  and  no  less ; 
and  if  the  statute  prescribes  that  the  sen- 
tence shall  be  for  not  less  than  three  years 
the  court  is  utterly  without  power  to 
sentence  for  one  year.  This  seems  too 
plain  for  argument.  And,  indeed,  the 
great  preponderance  of  authority  sustains 
the  proposition  that  if  the  court  did  not 
have  the  authority  to  reuder  the  particu- 
lar sentence;  if  the  sentence  is  different 
from  that  prescribed  by  law,  or  is  below 
the  minimum  or  above  the  maximum,— 
that  is  good  ground  for  releasing  the  pris- 
oner on  habeas  corpus."  In  support  of 
that  proposition  the  author  cites:  Ex 
parte  Lange,  18  Wall.  103;  Ex  parte  Milll- 
gan,  4  Wall.  131 ;  Ex  parte  Wilson,  114  U. 
S.  417,  5  Sup.  Ct.  Rep.  935;  Ex  parte  Ber- 
nert,  7  Pac.  Coast  Law  J.  400;  Ex  parte 
Page,  49  Mo.  291 ;  People  v.  Walters,  15 
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Abb.  N.  C.  461;  People  v..  Liscorab,  60  N. 
Y.  559;  Ex  parte  Kearny,  55  Cel.  212;  In 
re  Petty.  22  Kan.  477;  Ex  parte  Bulger,  60 
Cal.  43K;  Miller  v.  Snyder,  6  Ind.  1;  Ex 
parte  Smith,  2  NeV.  338.  In  Ex  parte 
Lange,  supra,  the  point  is  illustrated  in  the 
following  clear  and  forcible  manner.  The 
court  say :  "  If  a  justice  of  the  peace,  hav- 
ing jurisdiction  to  fine  for  a  misdemeanor, 
and  with  the  party  charged  properly  be- 
fore him,  should  renders  judgment  that  he 
be  bung,  it  would  simply  be  void.  Why 
void?  Because  he  had  no  power  to  render 
such  a  judgment.  So,  if  a  court  of  general 
jurisdiction  should,  on  an  indictment  for 
libel,  render  a  judgment  or  death  or  con- 
fiscation of  property,  it  would,  for  the 
same  reason,  be  void. "  In  Ex  parte  Page, 
49  Mo.  291,  a  case,  in  principle,  very  similar 
to  the  one  at  bar,  the  court  says:  "The 
statute  provides  that  persons  convicted  of 
grand  larceny  shall  be  punished  asfollows: 
First.  Stealing  a  horse,  mare,  gelding,  colt, 
hlly,  mule,  or  ass,  by  Imprisonment  in 
the  penitentiary  not  exceeding  seveu 
years.  Second.  In  all  other  cases  of  grand 
larceny,  by  like  imprisonment,  not  ex- 
ceeding five  years.  Wagn.St.  p.  457,  §26.  In 
no  case,  therefore,  does  the  statute  au- 
thorize, for  any  of  the  offenses  which  con- 
stitute grand  larceny,  a  sentence  for  more 
than  seven  years'  imprisonment.  Hence 
the  judgment  for  imprisonment  for  ten 
years  was  in  violation  of  the  statute,  and 
palpably  Illegal.  It  would  ha  ve  been  revers- 
ible on  writ  of  error  or  appeal,  as  a  mat- 
ter of  course.  Can  this  court  furnish  the 
required  remedy  in  this  proceeding?  The 
general  principle  Is  that  on  a  hearing  of  a 
writ  of  habeas  corpus,  when  it  appears 
that  the  prisoner  is  detained  by  virtue  of 
the  final  judgment  or  decree  of  any  com- 
petent court  of  civil  or  criminal  jurisdic- 
tion, no  Inquiry  into  the  regularity  of  the 
proceedings  which  resulted  in  the  judg- 
ment can  be  bad.  For  all  such  errors  or 
irregularities  the  law  provides  other  reme- 
dies. *  *  *  But  the  statute,  by  an  ex- 
press enactment,  declares  that  when  a  pris- 
oner is  brought  up  on  habeas  corpus,  if  it 
appear**  that  he  is  in  custody  by  virtue  of 
process  from  any  court  legally  constituted, 
or  issued  by  any  officer  in  the  service  of 
judicial  procedings  before  him,  such  pris- 
oner can  be  discharged  only  in  one  of  the 
following  cases:  First.  Where  the  juris- 
diction of  such  court  or  officer  has  been 
exceeded,  either  as  to  matter,  place,  sum, 
or  portion.  •  *  *  Sixth.  Where  the  pro- 
cess Is  not  authorised  by  any  judgment, 
order,  or  decree,  nor  by  any  provision  of 
law.  Wagn.  St.  p.  690,  §  35.  It  seems  to 
me  that  the  court, in  passing  the  sentence, 
exceeded  its  jurisdiction  in  the  matter, 
and  that  it  did  not  act  by  authority  of 
any  provision  of  law.  The  application, 
therefore,  I  think,  comes  within  the  mean- 
ing of  the  statute. "  The  provisions  of  the 
statute  of  Missouri  just  quoted  are  sub- 
stantially the  same  as  the  provisons  of 
section  8354  of  the  Revised  Statutes  of  Ida- 
bo,  which  prescribes  the  cases  in  which  a 
prisoner  may  be  released  on  habeas  cor- 
pus by  this  court.  The  court  further 
says:  "  But  la  the  case  just  quoted  it  will 
be  perceived  tTiat  the  error  was  one  of 
fact,  provable  by  extrinsic  evidence  de- 


hors the  record.  The  record,  as  it  stood, 
warranted  the  judgment,  and  the  error  of 
fact  produced  the  difficulty.  In  such  a 
case  the  court  would  not,  in  a  collateral 
proceeding,  undertake  to  revise  the  judg- 
ment. But,  in  the  case  we  are  now  con- 
sidering, the  question  presented  is  far 
different.  The  error  here  does  not  arise 
out  of  matter  of  fact,  but  is  patent  on  the 
face  of  the  record.  The  record  proper 
shows  that  the  judgment  of  the  court  in 
passing  seutence  was  illegal;  that  it  was 
not  simply  erroneous  or  irregular,  but  ab- 
solutely void,  ae  exceeding  the  jurisdic- 
tion of  the  court,  and  not  being  the  exer- 
cise of  an  authority  .prescribed  by  law." 

In  the  case  at  bar  tbestatuteauthorized 
the  court  to  sentence  the  prisoner  for  a 
term  not  exceeding  two  years;  but,  with- 
out any  authority  whatever,  the  court 
sentenced  him  to  a  term  of  five  years, 
and  clearly  exceeded  its  jurisdiction  in  so 
doing.  It  has  been  suggested  by  the  at- 
torney general  thut,  as  the  court  had  au- 
thority to  sentence  the  prisoner  for  a  term 
of  two  years,  a  writ  should  be  denied,  at 
least  until  the  prisoner  had  served  a  term 
of  two  years.  If  the  case  was  before  us 
on  appeal  the  court  would  no  doubt  be 
justified  in  reversing  the  judgment,  and 
perhaps  In  remanding  the  case  for  resen- 
tence. We  are  not  aware  of  any  authori- 
ty that  would  permit  us  to  reduce  said 
sentence,  in  this  proceeding,  to  the  term 
of  two  years,  or  to  remand  tor  a  resen- 
tence. We  have  only  authority,  in  this 
proceeding,  to  release  or  remand  the  pris- 
oner to  custody,  as  said  judgment  is  an 
entirety.  We  ceitainly  cannot,  in  this 
proceeding,  modify  it  In  any  manner.  In 
Ex  parte  Kelly,  65  Cal.  154,  3  Pac.  Rep. 
673,  a  case  in  which  the  defendant  was 
convicted  of  battery,  and  sentenced  or 
adjudged  to  pay  a  fine  of  $650,  or  to  be 
imprisoned  in  the  county  jail  until  the 
fine  was  paid,  at  the  rate  of  one  day's 
imprisonment  for  every  dollar  of  hue,  and 
that  he  perform  labor  on  streets  or  public 
works  during  such  imprisonment,  an  ap- 
plication for  a  writ  of  habeas  corpus  was 
made,  and  the  court  say :  "  Battery  is  a 
misdemeanor,  and  Is  punishable  by  fine 
not  exceeding  one  thousand  dollars,  or  by 
imprisonment  in  the  county  jail  not  ex- 
ceeding six  months,  or  by  both.  ■  *  • 
It  was  clearly  the  intent  to  impose  a  pen- 
alty of  a  fine,  and,  in  case  it  was  not  paid, 
imprisonment  until  the  fine  was  satisfied 
at  the  rate  indicated  in  the  judgment. 
This  is  justified  by  section  1446  of  the  Pe- 
nal Code.  *  *  *  But  this  statute  no- 
where ullows  any  addition  to  this  substi- 
tuted mode  of  payment.  We  look  in  vain 
to  find  any  authority  in  any  tribunal,  In 
the  Penal  Code  or  any  other  Codes,  to  an- 
nex to  this  substitution. of  incarceration 
for  coin  any  other  piwiribraent.  We  find 
no  power  in  the  justice  to  add,  as  is  done 
by  the  judgment,  that  the  defendant, 
while  so  imprisoned,  perform  labor  on  the 
streets  or  other  public  works  in  the  city 
of  Los  Angeles.  This  portion  of  the  judg- 
ment is  cienrly  beyond  and  outside  the 
jurisdiction  of  the  tribunal  which  ren- 
dered it.  Now,  the  judgment  is  a  unit, 
and,  if  one  portion  of  It  is  without  the 
jurisdiction  of  the  justice,  the  judgment  is 
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void."  So,  In  the  ease  at  bar,  the  judg- 
ment Is  a  unit,  an  entirety;  and  we  can- 
not, in  this  proceeding,  red  ace  it  to  two 
yean.  See,  also,  Ex  parte  Bernert,  62  Cal. 
524.  In  People  v.  Liscoinb,  60  N.  Y.  559, 
the  court  say:  "A  party  held  only  by 
virtue  of  Judgments  thus  pronounced,  and 
therefore  void  for  want  of  jurisdiction, 
or  by  reason  of  the  excess  of  Jurisdiction, 
is  not  put  to  his  writ  of  error,  but  may 
be  released  by  habeas  corpus.  It  will  not 
answer  to  say  that  a  court  having  power 
to  give  a  particular  judgment  can  give 
any  Judgment,  and  that  a  Judgment  not 
authorized  by  law,  and  contrary  to  law, 
is  merely  voidable,  and  not  void,  and 
must  be  corrected  by  error.  This  would 
be  trifling  with  the  law,  the  liberty  of  the 
citizen,  and  the  protection  thrown  about 
bis  person  by  the  bill  of  rights  and  the 
constitution,  and  creating  a  Judicial  des- 
potism. It  would  be  to  defeat  justice, 
nullify  the  writ  of  habeas  corpus  by  the 
merest  technicality,  and  the  most  artificial 
process  of  reasoning.  •  •  *  No  court  is 
or  can  be  competent  to  pronounce  a  sen- 
tence and  give  judgment  In  open  and  pal- 
pable violation  of  a  positive  statute,  and 
a  judgment  thus  given  is  void.  With  us, 
all  punishments  are  prescribed  by  statute, 
as  well  as  to  character  as  extent;  and 
a  sentence  not  conformable  to  law,  as 
not  warranted  by  statute,  or  which  Is  in 
excess  of  the  legal  punishment,  is  ultra 
vires,  and  like  ever  other  act,  whether  Ju- 
dicial or  ministerial,  done  without  legal 
authority,  is  void."  The  opinion  of  the 
court  in  that  case  is  a  very  able  and  ex- 
haustive one,  and  we  think  peculiarly  ap- 
plicable to  the  case  at  bar.  In  Ex  parte 
Reed,  100  0.  S.  13,  the  court  say .  "If  a 
magistrate  having  authority  to  fine  for 
assault  and  battery  should  sentence  the 
offender  to  be  imprisoned  in  the  peni- 
tentiary, or  to  suffer  the  punishment  pre- 
scribed for  homicide,  his  Judgment  would 
be  as  much  a  nullity  as  if  the  preliminary 
jurisdiction  to  hear  and  determine  bad 
not  existed.  Every  act  of  a  court  beyond 
Its  jurisdiction  Is  void."  The  sentence  in 
the  case  at  bar  was  not  warranted  by 
statute,  was  in  excess  of  the  punishment 
prescribed  by  law,  and  Is  absolutely  void  ; 
and  when  a  prisoner  is  held  under  such  a 
sentence,  and  the  matter  Is  properly 
brought  to  the  attention  of  this  court,  it 
has  authority  to  Inquire  into  the  matter, 
and  to  discharge  the  prisoner.  If  it  be  found 
that  the  court  had  no  jurisdiction,  under 
the  law,  to  render  the  particular  judg- 
ment rendered,  or  to  pass  the  sentence  im- 
posed. In  Ex  parte  Yarbrough.  110  D.  8. 
651, 4  Sup.  Ct.  Rep.  152,  in  regard  to  this 
class  of  cases,  the  court  say:  "It  is, 
however,  to  be  carefully  observed  that  this 
latter  principle  does  not  authorize  the 
court  to  convert  the  writ  of  habeas  cor- 
pus Into  a  writ  of  error,  by  which  the 
errors  of  law  committed  by  the  court  that 
passed  the  sentence  can  be  reviewed  here; 
for  if  that  court  had  Jurisdiction  of  the 
party,  and  of  the  offense  for  which  he  was 
tried,  and  has  not  exceeded  its  powers  in 
the  sentence  which  it  pronounced,  this 
court  can  Inquire  no  further."  In  the  case 
at  bar  the  court  did  exceed  its  powers  in 
the  sentence,  which  it  pronounced.  There 


was  no  provision  of  law  authorizing  sucb 
sentence,  and  it  is  void.  We  are  of  the 
opinion  that  Jurisdiction  to  render  th* 
particular  sentence  imposed  was  as  essen- 
tial to  the  validity  of  the  Judgment  aa 
the  jurisdiction  of  the  person  or  subject- 
matter,  and  that  the  sentence  of  the  dis- 
trict court  under  which  the  said  John  P. 
Cox  is  held  a  prisoner  was  pronounced 
without  authority  of  law,  and  is  void, 
and- that  the  prisoner  should  be  released; 
and  it  is  so  ordered. 

HUSTON,  C.  J.,  and  MORGAN,  J.,  eon- 
cur. 


(3  Idaho  [Haab.]  538) 
AH  KLE  et  aL  v.  McLEAN  et  aL 
(Supreme  Court  of  Idaho.  Jan.  21,  1808.) 
Mnaxe  Lease  to  Alien— Validity. 
Prior  to  the  act  of  Congress  of  March  8, 1887, 
known  as  the  "Alien  Act,"  there  was  nothing  in 
the  laws  of  the  United  States  nor  of  the  territory 
of  Idaho  prohibiting  aliens  from  holding  and  work- 
ing mining  ground  under  a  lease  from  one  quali- 
fied, and  who  had  made  a  proper  location  of  suck 
mining  ground. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Idaho  coun- 
ty; Willis  Sweet,  Judge. 

Action  by  Ah  Kle  and  others  against  A. 
C.  McLean  and  others  to  recover  the  pos- 
session of  mining  grounds  and  for  dam- 
ages for  ouster.  From  a  judgment  dis- 
missing the  complaint,  plaintiffs  appeal. 
Reversed. 

James  W.  Poe  and  James  W.  Reid,  for 
appellants.  Forney*  Tillingbast,  for  re- 
spondents. 

HDSTON,  C.  J.  In  the  year  1862  one  A. 
Thornton  and  certain  other  persons,  all 
being  citizens  of  the  United  States,  locat- 
ed certain  placer  mining  claims  in  Elk  City 
mining  district,  In  the  county  of  Idaho,  in 
the  then  territory  of  Idaho.  Said  locators 
held  and  worked  the  claims  so  located, 
under  the  laws  of  the  territory  of  Idaho 
and  the  rules  and  regulations  of  said  min- 
ing district,  until  the  year  1872.  In  the 
year  1872said  locators  sold  and  transferred 
said  mining  claims,  and  the  improvements 
thereon,  consisting  of  flumes,  ditches,  etc., 
to  one  James  Witt,  a  citizen  of  the  United 
States,  who  continued  to  occupy,  hold, 
and  work  the  same  until  the  year  1882.  In 
the  year  1882  said  James  Witt  executed  to 
the  plaintiffs,  Ah  Kle  et  al.,  who  are  all 
aliens,  (Chinamen,)  the  folio  wing  indenture 
of  lease:  "This  agreement,  made  on  the 
8th  day  of  July,  In  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  eighty- 
two,  between  James  Witt,  of  Idaho  coun- 
ty, Idaho  territory,  the  party  of  the  first 
part,  and  Ah  Kle,  Slam  Hlng,  Ah  Linn, 
Tong  Ock,  Mon  Gue,  Ah  Toy,  Sing  Fook, 
and  Gue  Hlng,  all  of  Idaho  county,  Idaho 
territory,  the  parties  of  the  second  part, 
witnesseth:  That  the  said  party  of  the 
first  part,  In  consideration  of  the  cove- 
nants, promises,  and  agreements  on  the 
part  of  the  said  parties  of  the  second  part 
hereinafter  contained,  cqvenants,  prom- 
ises, and  agrees  to  and  with  the  said  par- 
ties of  tho  second  part  that  the  said  party 
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of  the  first  part  will  permit  the  said  par- 
ties of  the  second  part  to  go  upon  and 
take  the  gold  and  other  precious  metals 
from  all  of  his  mining  ground  on  or  near 
Buffalo  bill,  near  Elk  City,  Idaho  county,  I. 
T.,  comprising  sixteen  hill  cluims  on  Buf- 
falo bill  of  100  feet  each,  1,600 feet;  also  six 
flat  or  gulch  claims  at  the  base  of  said 
bill,  of  150  feet  each,  900  feet,— all  of  which 
are  marked  and  bounded  by  notices  aud 
stakes;  also  all  tunnels  and  flumes,  races, 
tools,  hose,  and  pipes  now  upon  said 
claims  belonging  thereto;  also  all  the 
water  and  ditches  conveying  the  water 
from  Elk  creek  and  Buffalo  creek  and  their 
tributaries  upon,  said  ground ;  also  the 
dwelling  house  and  all  property  belonging 
to  said  mining  claims ;  and  work  and  take 
said  precious  metals  therefrom,  and  use 
said  property  as  they  may  deem  advan- 
tageous lor  the  purpose  of  getting  gold 
from  said  ground,  and  to  construct  for 
me  any  new  tunnels,  races,  ditches,  etc., 
that  they  may  deem  necessary  for  a  period 
of  twenty-five  years.  And  thesaid  parties 
of  the  second  part,  in  consideration  of  the 
said  covenants,  promises,  and  agreements 
on  the  part  of  the  said  party  of  the  first 
part  hereinbefore  contained,  covenant, 
promise,  and  agree  to  and  with  the  said 
party  of  the  first  part  that  thesaid  parties 
of  the  second  part  will  take  charge  of  the 
aforesaid  property  and  bold  the  same  for 
the  said  party  of  the  first  part  for  the 
period  of  twenty-five  years,  reasonable 
wear  and  tearand  working  of  said  ground 
excepted,  and  further  agree  to  pay  to  said 
party  of  the  first  part,  bis  heirs,  execu- 
tors, or  administrators,  the  sum  of  eight- 
een hundred  dollars  in  good,  merchantable 
gold  dust  from  said  mining  claim,  at  the 
rate  of  sixteen  dollars  per  ounce,  said 
gold  dust  to  be  paid  on  or  before  one  year 
after  date;  and  wefurtber  agree  and  cove- 
nant with  the  said  party  of  the  first  part 
to  represent  said  mining  ground  accord- 
ing to  the  local  laws  and  customs  of  the 
raining  camp,  or  any  other  laws  to  be 
hereinafter  enacted,  for  the  period  of  said 
lease  or  occupaney,  (twenty-five  years;) 
and  further  agree  to  keep  the  ditches  in 
good  repair  during  the  whole  of  said  time. 
And  for  the  true  and  faithful  performance 
of  all  and  every  of  the  said  covenants, 
promises,  and  agreements  the  said  parties 
to  these  presents  bind  themselves  each 
onto  the  otberln  the  penal  sum  of  one 
hundred  dollars  lawful  money  of  the  Unit- 
ed States  of  America,  as  fixed, settled,  and 
liquidated  damages, to  be  paid  hy  the  fail- 
ing party.  In  witness  whereof  the  said 
parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year 
above  written.  James  Witt.  [Seal.]  Ah 
Kle.  [Sen].]  Slam  Hing.  [Seal.]  Ah 
Linn.  [Seal.]  Tong  Ock.  [Seal.]  Mod 
Gue.  [Seal.!  Ah  Toy.  [Seal.]  Sing 
Fook.  [Seal.]  GueHIng.  [Seal.]  Signed, 
sealed,  and  delivered  in  presence  of  Benja- 
min F.  Morris,  T.  Wall,  Giles  Matben. 
Territory  of  Idabo,  county  of  Idaho— ss.: 
On  this  8th  day  of  July,  in  the  year  of  oar 
Lord  A.  D.  1882,  personally  appeared  be- 
fore me  the  undersigned  clerk  of  the  dis- 
trict court,  first  judicial  district,  Idabo 
territory,  James  Witt,  and  Ah  Kle,  Slam 
Hing,  Ab  Linn,  Tong  Ock,  Mon  Gue.  Ah 


Toy,  Sing  Fook,  Gue  Hing,  all  of  whom, 
after  first  being  made  acquainted  with  the 
contents  of  the  foregoing  instrument,  ac- 
knowledged to  me  that  they  executed 
.the  same  freely  and  voluntarily  for  the 
uses  and  purposes  therein  mentioned.  In 
witness  whereof  I  have  hereunto  set  my 
hand,  and  affixed  the  seal  of  said  court, 
this  the  day  and  year  In  this  certificate 
above  written.  Hazen  Squier,  Clerk  Dis- 
trict Court,  1st  Judicial  District,  Idaho 
Territory.  By  Benjamin  F.  Morris,  Depu- 
ty Clerk.  Filed  for  record  tbis  21st  day  of 
July,  A.  D.  1882,  at  6  o'clock  P.  M.  J.  B. 
Chamberlain,  County  Recorder  Idaho 
County,  Idaho  Territory." 

Plaintiffs,  Ah  Kle  et  ah,  entered  under 
said  lease,  and  continued  to  occupy  and 
mine  and  work  said  ground  thereunder 
until  on  or  about  the  18th  day  of  October, 

1889,  when  the  defendants  by  force  and 
violence  entered  upon  said  premises,  and 
ousted  and  ejected  plaintiffs  therefrom. 
Plaintiffs  bring  this  action  to  recover  pos- 
session of  tbe  premises,  and  for  damages 
for  ouster.  To  complaint  of  plaintiffs, 
which  sets  forth  the  facts  as  hereinbefore 
stated,  defendants  interpose  a  demurrer 
upon  the  following  grounds:  (1)  A  mis- 
joinder of  parties  plaintiff;  (2)  Incapacity 
to  sue,  of  all  tbe  plaintiffs  named,  except 
Witt,  because  of  the  failure  to  allege  citi- 
zenship in  complaint;  (3)  that  said  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  Upon  argu- 
ment of  demurrer  the  court  held :  "The  de- 
murrer is  sustained  upon  the  second 
ground,  and  as  to  all  the  parties  plaintiff 
whose  citizenship  is  not  averred  theaction 
is  dismissed,"— the  court  reserving,  how- 
ever,  the  question  of  water  rights,  and  tbe 
right  of  a  person  not  a  citizen  to  pur- 
chase, locate,  or  hold  tbe  same."  Tbis 
ruling  and  decision  was  made  April  21, 

1890.  On  October  9,  1890,  tbe  court  made 
the  following  additional  finding  and  deci- 
sion :  "Considering  the  question  above 
named,  for  the  reasons  given  in  No.  19  the 
demurrer  is  sustained  as  to  the  holding  or 
appropriating  of  water  rights  as  set  forth 
in  the  complalut."  On  September  19,1891, 
judgment  was  entered  dismissing  the  com- 
plaint of  plaintiffs  with  costs.  From  the 
Judgment  so  entered  this  appeal  is  taken. 

The  demurrer  of  defendants  not  having 
been  sustained  as  to  the  plaintiff  Witt,  it 
is  not  readily  discernible  upon  what  the 
court  predicated  its  judgment  against  him. 
Perhaps  this  is  explainable  from  the  fact, 
which  appears  by  the  record,  that  another 
case  (referred  to  by  the  court  in  its  deci- 
sion on  the  demurrer  herein  us  No.  19)  was 
heard,  together  witii  tbe  case  under  con- 
sideration, by  tbe  district  court.  But 
there  is  this  difference  between  the  facts  in 
case  No.  19  and  the  case  under  considera- 
tion :  In  case  No.  19  all  tbe  plaintiffs  were 
aliens,  (Chinamen,)  and  there  had  been  an 
absolute  sale  by  the  owners  of  tbe  mining 
cluims  to  said  aliens,  (Chinamen,)  which 
sale  was  made  in  August,  1S87,  and  after 
tbe  passage  of  the  act  of  congress  (March 
3,  1887)  known  as  the  "Alien  Act."  Thus 
It  will  be  seen  that  there  is  no  similitude 
between  the  two  cases,— a  fact  evidently 
overlooked  by  the  district  court.  The 
Chinamen  plaintiffs  were  the  tenants  of 
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Witt  at  the  time  of  the  alleged  ouster  by 
defendant!).  Their  punnesslon  whh  his  pos- 
session. An  ouster  of  the  tenants  by  one 
claiming:  adverse  to  the  landlord  is  an 
ouster  of  the  landlord,  and  this  action 
might  have  been  very  properly  brought 
by  Witt  alone.  There  was  nothing  in  the 
laws,  either  of  the  United  States  or  of 
Idaho,  prior  to  the  act  of  congress  of 
March  3,  1887,  at  leaBt,  which  prohibited 
the  renting  or  leasing,  by  one  holding  un- 
der a  valid  location,  of  mining  ground  to 
an  alien.  "A  mining  claim  perfected  un- 
der the  law  is  '  property '  in  the  highest 
sense  of  that  term,  which  may  be  bought, 
sold,  and  conveyed,  and  will  pass  by  de- 
scent." Belk  v.  Meagher,  104  IT.  S.  283; 
Forbes  v.  Gracey,  94  V.  S.  762.  The  cases 
cited  by  the  judge  of  the  district  court,  in 
his"  decision  in  case  No.  19  have  no  appli- 
cation to  the  case  under  consideration,  as 
they  all  arose  upon  an  entirely  different 
state  of  facts.  The  Judgment  of  the  dis- 
trict court  is  reversed,  and  the  cause  re- 
manded, with  instruction  to  the  district 
court  to  overrule  the  demurrer  and  per- 
mit defendants  to  answer. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 

(3  Idaho  [Haab.]  554) 

STATE  v.  REED. 

(Supreme  Court  of  Idaho.   Jan.  26,  1898.) 

Review  bt  Sdphkmk  Codet— Intermediate  Or- 
ders. 

1.  Where  the  statutes  fail  to  provide  for  an 
appeal  from  a  final  judgment  of  the  district  court 
to  the  supreme  court,  the  supreme  court  will  en- 
tertain a  writ  of  error,  or  other  proper  writ,  to 
bring  such  judgment  before  it  for  review,  under 
the  provisions  of  section  9  of  article  5  of  the  state 
constitution. 

2.  The  statutes  of  Idaho  provide  for  the  re- 
viewing, on  appeal,  of  an  order  of  the  district 
court,  overruling  an  application  for  a  change  of 

Elace  of  trial  in  a  criminal  case.  Such  order,  not 
sing  final,  can  only,  under  the  provisions  of  the 
Penal  Code,  be  reviewed  on  appeal  from  the  final 
judgment. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Shoshone  coun- 
ty; J.  Holleraan,  Judge. 

Frank  Heed  was  indicted  and  arraigned 
for  murder.  His  motion  for  a  change  of 
venue  was  overruled,  and  he  applied  for 
and  obtained  a  writ  of  error.  The  state 
moves  to  dismiss  the  writ.  Writ  dis- 
missed. 

Albert  Hagan,  Ganahl  &  Bushncll,  and 
A.  A.  Fraser,  for  plaintiff  in  error.  Geo. 
M.  parsons,  Atty.  Gen.,  (Selden  B.  Kings- 
bury, of  counsel,)  for  the  State. 

HUSTON,  C.  J.  The  defendant  was  in- 
dicted at  the  September  term,  1892,  of  the 
district  court  of  Shoshone  county  for  the 
crime  of  murder.  On  October  3, 1892,  he 
was  arraigned,  and  demurred  to  the  in- 
dictment, and,  the  eame  being  overruled, 
on  the  6th  day  of  October,  1892,  he  entered 
his  plea  of  not  guilty,  at  same  timo  giving 
notice  In  open  court  tnat  he  would  apply 
for  a  change  of  venue,  and  on  same  day 
filed  his  petition  and  certain  affidavits  in 
support  thereof.  The  motion  for  change 
of  venae  being  overruled,  defendant  ap- 


plied to  this  court  for  a  writ  of  error,  and 
brings  said  ruling  of  district  court  to  this 
court  for  review.  Writ  of  error  was  is- 
sued, and  upon  the  return  thereof  the  at- 
torney general  moves  to  diHtniss  the  same 
upon  the  ground  that  such  writ  will  not 
lie  from  an  order  overruling  a  motion  to 
change  the  place  of  trial  of  a  criminal  case. 
Argument  was  heard  upon  the  motion 
and  case  together. 

Section  9,  art.  5,  of  the  constitution  of 
Idaho  provides  as  follows:  "The  supreme 
court  shall  have  jurisdiction  to  review 
upon  appeal  any  decision  of  the  district 
courts  or  the  judges  thereof;"  and  it  Is 
contended  by  defendant  that  there  being 
no  provision  in  the  statutes  of  Idaho  for 
au  appeal  from  an  order  of  the  district 
court  overruling  a  motion  for  a  change  of 
venue  in  criminal  cases,  uuch  order  being 
final,  it  is  within  the  power  aud  jurisdic- 
tion of  the  supreme  court  to  review  the 
same  upon  writ  of  error.  It  is  conceded 
by  counsel  for  the  defendant  that  the  term 
"and  decisions,"  as  used  in  the  section  of 
the  constitution  above  referred  to.  is  not 
to  be  construed  as  meaning  all  decisions 
made  by  said  courts,  or  the  judges  there- 
of, during  the  progress  of  a  trial,  but  only 
such  as  are  final:  and  he  claims  that  an 
order  of  the  court  overruling  a  motion 
for  a  change  of  place  of  trial  is  final, 
and  counsel  have  argued  ably  and  ingen- 
iously in  support  of  such  contention,  and 
cite  many  authorities  which  they  claim  sup- 
port their  view.  Thus  far  we  may  go  with 
counsel  for  defendant  in  their  contention. 
If  there  is  no  provision  in  the  statute  by 
which  a  defendant  in  a  criminal  case  may 
have  the  order  of  the  district  conrt  over- 
ruling his  motion  for  a  change  of  place  of 
trial  "reviewed  on  appeal,"  then,  under 
the  provision  of  section  9,  art.  5,  of  the 
constitution,  he  may  have  his  writ  of 
error,  or  such  other  proper  writ  as  this 
court  may  see  fit  to  issue  to  reach  that 
end.  The  decisions  in  Ex  parte  Thistleton, 
52  Cal.  220,  People  v.  Jordan,  65  Cal.  644.  4 
Pac.  Rep.  683,  and  the  other  cases  cited  by 
defendant's  counsel,  all  recognize  and  pro- 
ceed upon  this  principle. 

It  would  seem,  then,  that  the  questions 
Involved  in  this  case  are  simply  these:  (1) 
Is  the  order  of  the  district  court  overrul- 
ing defendant's  motion  for  a  change  of 
venue  a  final  order?  (2)  Do  the  statu  tea 
of  Idaho  provide  for  a  "review  on  appeal" 
of  such  order?  We  have  not  been  cited 
to,  nor  have  we  been  able  to  find,  a  case 
where  a  direct  appeal  has  been  allowed 
from  an  order  overruling  a  motion  for 
change  of  venue  in  a  criminal  case,  nor 
have  we  seen  any  authority  holding  that 
such  an  order  is  final,  Powell  on  Appel- 
late Proceedings,  §  15,  treating  of  proceed- 
ings in  error,  says:  "It  was  an  estab- 
lished principle  in  such  proceedings  in  er- 
ror that  the  appellate  court  would  not 
sustain  such  proceedings  in  error  except 
upon  the  final  judgment  in  the  court  be- 
low ;  for,  if  there  were  further  proceedings 
in  the  court  below  previous  to  final  judg- 
ment, the  proceedings  In  error  would  not 
be  sustaiued  for  two  reasons:  First,  be- 
cause in  such  further  proceedings  in  the 
case  the  error  excepted  to  might  be  so  far 
corrected  as  that  the  party  would  have 
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nothing:  to  complain  of;  and,  secondly, 
because  otherwise  the  cape  might  be 
brought  np  on  error  repeatedly,  while  by 
waiting  until  the  final  Judgment  the  appel- 
late court  could  dispose  of  the  errors  in 
the  cuse  at  once."  In  the  case  under  con- 
sideration the  defendant  has  not,  by  rea- 
son of  the  action  of  the  district  court  in 
overruliug  bis  motion  for  a  change  of 
venue,  been  deprived  of  the  right  to  make 
it  again,  should  bis  counsel  deem  such  a 
course  advisable  in  the  further  progress 
of  the  case,  nor  Is  it  necessarily  presum- 
able that  the  court  would  adhere  to  Its 
first  ruling  should  the  circumstances  un- 
der which  the  second  application  is  made 
warrant  the  court  in  coming  to  a  different 
conclusion.  It  is  by  no  means  an  unheard- 
of  proceeding  for  the  trial  court,  after 
having  once  refused  a  change  of  venue  in 
a  criminal  case,  to  conclude  in  the  further 
progress  of  the  case,  as  by  the  failure, 
after  repeated  efforts,  to  secure  a  Jury,  to 
then  announce  to  the  defeudant  that  it 
will  entertain  another  motion  for  change 
of  venue;  and  we  do  not  kuow  that  such 
action  on  the  part  of  the  trial  court  has 
ever  been  considered  erroneous  or  irreg- 
ular. I  know  of  nothing  In  the  law  that 
limits  the  number  of  times  a  defendant 
may  apply  for  a  change  of  venue;  and  if 
a  direct  appeal  Is  allowable,  or  a  review 
of  every  decision  adverse  to  defendant  on 
such  motion  is  permissible,  it  is  perceiv- 
able that  the  limit  of  appeals  or  writs  of 
error  in  a  given  case  would  be  the  limit  of 
the  ingenuity  of  a  defendant  or  his  counsel 
in  devising  new  grounds  upon  which  to 
base  his  application,  and  the  ends  of  jus- 
tice might  thereby  be  practically  defeated. 
While  tbejaw  guaranties  to  every  defend- 
ant charged  with  crime  a  speedy  trial,  ex- 
perience teaches  us  that  it  is  not  every 
defendant  who  is  anxious  to  avail  himself 
of  that  privilege.  Again,  should  a  trial 
result  in  the  acquittal  of  the  defendant,  he 
would  then.  In  the  language  of  the  au- 
thority above  quoted,  "have  nothing  to 
complain  of."  The  court  will  not  pre- 
sume that  a  ruling  adverse  to  a  defendant 
in  the  progress  of  the  trial  of  a  case  has 
been  injurious  to,  or  has  substantially 
affected,  his  rights,  until  such  fact  has 
been  established  by  final  Judgment  in  the 
case.  Says  Chief  Justice  Marshall  in  U.  S. 
v.  Bailey,  9  Pet.  272:  "Policy  would  forbid 
writs  of  error  or  appeals  until  the  Judg- 
ment is  final.  If  an  interlocutory  Judgment 
or  decree  could  be  brought  to  the  court 
of  error,  the  same  case  might  be  again 
brought  up  after  a  final  decision,  and  all  the 
delay  and  expense  incident  to  a  repeated 
revision  of  the  same  case  be  incurred." 
It  has  been  repeatedly  held  by  the  supreme 
court  of  California  that  a  writ  of  error 
would  not  lie  in  any  case  where  an  appeal 
is  given  to  the  supreme  court  by  statute. 
Adams  v.  Town,  3  Cal.  247;  Mlddleton  v. 
Gould.6Cal.190;  Haight  v.Uay.8Cal.  297; 
Railroad  Co.  v.  Harlan,  24  Cal.  834;  Ex 
parte  Thistleton,  52  Cal.  ,220.  Without  the 
aid  of  the  statute,  no  exceptions  were  al- 
lowed to  a  defendant  in  a  criminal  case. 
Bills  of  exception  lu  a  criminal  caHe  were 
unknown  to  the  common  law.  Chapter  1, 
tit.  9,  p.  838,  of  the  Revised  Statutes  of  Idaho 
provides  for  appeals  in  criminal  cases,  and 


that  such  appeals  can  be  taken  on  ques- 
tions of  law  alone,  which  roust  be  pre- 
sented by  a  bill  of  exceptions.  Chapter  5, 
tit.  7,  of  the  Penal  Code  enumerates  the 
exceptions  allowable  to  a  defendant  in  a 
criminal  case,  among  which  are,  (section 
7943:)  "Subdivision!.  In  refusing  to  grant 
a  motion  for  a  change  of  the  place  of  trial. 
Subd.  2.  In  refusing  to  postpone  the  trial 
on  motion  of  the  defendant."  Various 
other  exceptions  are  given  in  said  chapter 
5,  a  decision  upou  anyone  of  which  would 
be  as  final  as  a  decision  upon  a  motion 
to  change  the  place  of  trial. 

Said  chapter  5  also  provides  the  manner 
in  which  such  exceptions  may  be  brought 
before  the  supreme  court  for  review  on 
appeal.  It  cannot  then  be  claimed  In 
verity  that  our  statutes  do  not  provide 
for  an  appeal  in  the  case  under  consider- 
ation. Not  only  Is  it  provided  for,  but  the 
manner  in  which  it  shall  be  taken  is  fully 
and  succinctly  set  forth  in  the  statutes  re- 
ferred to.  The  case  of  People  v.  Jordan,  65 
Cal.  644, 4  Pac.  Rep.  683,  cited  by  defendant's 
counsel,  turned  upon  the  very  ground 
we  have  been  considering,— that  is,  that 
the  Penal  Code  of  that  state  made  no  pro- 
vision for  an  appeal  in  criminal  actions 
except  "In  criminal  actions  amounting  to 
felonies."  Pen.  Code  Cal.  §  1235.  But  the 
supreme  court  of  that  state,  by  article  6, 
§4,  of  the  constitution  of  California,  has 
appellate  Jurisdiction  "in  all  criminal 
cases  prosecuted  by  Indictment  or  infor- 
mation." The  defendant  was  prosecuted 
by  Indictment.  From  an  order  sustaining 
defendant's  demurrer  to  the  indictment 
the  people  appealed.  The  court  held  that 
the  order  appealed  from  was  a  judgment. 
The  question  of  the  frivolity  of  the  judg- 
ment sustaining  a  demurrer  to  the  indict- 
ment was  not  mooted  in  that  case,  nor  do 
we  see  how  it  could  be,  seriously.  It  dis- 
posed of  the  case.  There  was  nothing  fur- 
ther to  be  done  under  that  indictment,  it 
not  being  amendable;  and,  the  statutes 
of  California  making  no  provision  for  an 
appeal  from  such  final  judgment,  the 
court,  under  the  provisions  of  the  consti- 
tution referred  to,  issued  its  writ  of  error, 
and  denied  the  respondent's  motion  to 
dismiss  the  same.  We  see  nothing  in  this 
case  that  conflicts  with  the  conclusion  we 
have  reached  in  the  case  under  considera- 
tion. Regan  v.  McMahon,  43  Cal.  625,  was 
an  appeal  from  an  interlocutory  decree  In 
an  action  of  partition.  The  statutes  of 
California  then  In  force  provided  for  a 
direct  appeal  from  such  a  decree,  and  the 
court  held,  adopting  the  language  of  same 
court  in  McCourtney  v.  Fortune,  42  Cal. 
387,  that,  "upon  appeal  from  a  final  judg- 
ment, an  order  made  in  the  cause  which  Is 
itself,  by  the  statute,  made  the  subject  of 
a  distinct  appeal,  cannot  be  reviewed;" 
and  to  the  same  effect  is  the  decision  in 
the  case  of  Hihn  v.  Peck,  30  Cal.  280.  An 
appeal  lies  under  the  statutes  of  Idaho 
from  an  order  granting  or  refusing  a  mo- 
tion for  a  change  of  place  of  trial  in  a  civil 
case,  (Rev.  Si.  §  4807,  subd.  3,)  but  it  Is 
solely  by  reason  of  such  provision  of  the 
statute  that  such  an  appeal  will  He.  The 
statutes  of  Idaho  having  provided  for 
the  review  on  appeal  of  an  order  of  the 
district  court  overruling  a  motion  for  a 


Digitized  by  Google 


204 


PACIFIC  REPORTER,  Vol.  32. 


(Idaho. 


change  of  the  place  of  trial  fn  a  criminal 
caBe,  a  writ  of  error  will  not  lie  for  the  re- 
view of  such  order  by  this  court.  The 
writ  of  error  In  this  case  will  be  dismissed. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


(3  Idaho  [Hasb.]  914) 

CRONIN  et  al.  v.  BEAR  CREEK  GOLD  BON. 

CO. 

(Supreme  Court  of  Idaho.   Feb.  10, 1893.) 

Minks  *up  Mining  —  Application  for  Patbnt 
—  Action  to  Contest  —  Sufficiency  or  Com- 
plaint. 

1.  A  complaint  lit  an  action  under  Rev.  St.  U. 
8.  S  2826,  to  contest  an  application  for  a  patent  for 
mining  land,  must  show  that  the  plaintiff  has  filed 
his  adverse  claim  within  the  prescribed  period  of 
section  2825,  and  brought  his  action  within  the 
time  thereafter  allowed  by  section  2326. 

2.  It  must  also  contain  such  a  description  of  the 
property  as  will  enable  the  court  to  determine  to 
what  extent,  if  at  all,  the  claim  of  plaintiff  is  cov- 
ered by  the  claim  of  defendant,  upon  which  patent 
is  applied  for. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Elmore 
county;  Charles  O.  Stocksluger,  Judge. 

Action  by  Michael  Cronln  aud  Thomas 
Flnnegan  against  the  Bear  Creek  Gold 
Mining  Company  to  determine  an  adverse 
claim  to  mining  ground.  From  a  Judg- 
ment of  nonsuit,  plaintiffs  appeal.  Af- 
firmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MORGAN,  J.: 

This  Is  an  action  to  quiet  title,  or,  more 
properly,  to  determine  au  nd verse  claim 
to  mining  ground.  It  appear**  from  the 
notice  offered  in  evidence  that  the  loca- 
tion of  what  Is  alleged  to  be  the  claim  In 
controversy  was  made  September  13, 18S9, 
named  In  the  notice  of  location  the 
"Keener  Mine."  That  said  location  was 
made  in  the  names  of  Pasco  Veal,  Jake 
Keener,  James  Fleming,  and  three  others. 
What  Is  termed  an  "amended  location" 
of  the  same  claim  was  made  January  29, 
inyl,  by  Michael  Cronin  and  Thomas 
Finnegnn  and  Jacob  Reeser.  That  these 
plaintiffs  now  hold  and  own  all  rights 
that  may  have  been  acquired  by  these  lo- 
cators by  virtue  of  said  location.  The 
same  ground  substantially  Is  claimed  by 
the  defendant,  by  virtue  of  a  location 
made  on  or  about  the  20 tb  day  of  Febru- 
ary, 1877.  The  defendant  claims  to  be  in 
possession,  and  the  owner  thereof,  as 
against  all  persons  except  the  United 
States.  In  November,  1890,  the  defendant 
made  an  application  for  a  patent  in  the 
United  States  land  office  at  Halley,  Idaho, 
that  being  the  district  in  which  the  said 
claim  is  situated.  Notice  thereof  was 
duly  published  for  a  period  of  60  days,  as 
required  by  the  United  States  stutntes. 
That  within  said  60  days  the  plaintiffs 
tiled  in  said  land  office  an  adverse  claim 
to  the  defendant's  application  for  patent, 
and,  within  30  days  thereafter,  com- 
menced this  suit,  to  determine  the  respec- 
tive rights  of  the  parties  to  such  mining 
claim.  The  complaint  is  substantially 
one  to  quiet  title,  and  simply  alleges  own- 
ership and  possession  of  the  claim,  de- 
scribing it;  that  defendant  claims  an  In- 


terest therein,  adverse  to  plaintiffs;  that 
such  claim  Is  without  right;  rind  that  de- 
fendant has  no  right  ortltle  thereto,— and 
prays  that  plaintiffs  may  be  adjudged  to 
be  the  owners  thereof,  etc.  The  defend- 
ant, In  Its  answer,  denies  plaintiff's  title, 
and  asserts  title  and  possession,  and 
right  to  possession  by  means  of  a  prior  lo- 
cation; and,  for  second  defense,  sets  up 
the  statute  of  limitations.  Plaintiffs  in- 
troduced in  evidence  their  notice  of  loca- 
tion, which  was  rejected  by  the  court,  and 
an  exception  taken.  They  then  offered 
in  evidence  the  amended  notice  of  loca- 
tion, which  was  also  rejected,  and  an  ex- 
ception taken.  No  further  evidence  on 
the  part  of  the  plaintiffs  being  offered,  the 
defendant  moved  for  a  nonsuit  on  the 
ground  or  the  failure  of  plaintiffs  to  prove 
a  valid  location.  This  motion  was  al- 
lowed, and  an  exception  taken.  Motion 
for  a  new  trial  was  made  and  overruled, 
and  an  appeal  taken  to  this  court. 

Wyman  &  Wyman,  for  appellants.  R. 
Z.  Johnson,  for  respondent. 

MORGAN,  J.,  (after  stating  the  facts.) 
An  objection  is  made  to  the  form  of  the 
complaint  by  the  defendant  for  the  reason 
that  it  contains  no  allegation  that  would 
Indicate  that  the  suit  was  brought  to  de- 
termine an  adverse  claim.  There  is  uo  al- 
legation that  the  claim  was  located  by 
the  plaintiffs  or  their  grantors;  nor  is 
there  any  allegation  that  the  defendant 
had  made  application  for  patent,  nor  that 
the  plaintiffs  bad  tiled  an  adverse  claim 
In  the  land  office  to  contest  the  right  of 
the  defendant  to  such  patent;  nor  In  there 
any  sufficient  allegation  defining  just 
what  land  is  claimed  by  the  plaintiffs,  nor 
how  much  of  said  land  is  claimed  by  de- 
fendant. The  case  of  Martingly  v.  Lewi- 
sohn,  (Mont.)  19  Pac.  Rep.  310,  was  an 
uctlon  of  a  similar  character,  In  which  the 
court  say:  "The  fact  of  filing  an  adverse 
claim  within  the  statutory  time,  and  the 
institution  of  the  suit  within  the  time  lim- 
ited by  law,  must  doubtless  be  conclusive- 
ly established  by  proof  to  enable  the  ad- 
verse claimant  to  recover.  If  these  facts 
are  necessary  in  proof,  are  they  not  also 
necessary  as  allegations?  Is  the  com- 
plaint in  this  vase  sufficient  without  them? 
We  think  not;  and,  on  the  familiar  prin- 
ciple that  allegations  and  proofs  should 
correspond,  one  is  futile  without  the  oth- 
er." a  complaint  in  an  action,  under  the 
Revised  Statutes  of  the  United  States, 
(section  2326,)  to  contest  an  application 
for  a  patent  for  mining  land,  which  fails 
to  show  that  plaintiff  has  filed  his  adverse 
claim  within  the  period  prescribed  by  sec- 
tion 2325,  and  brought  the  action  within 
the  time  thereafter  allowed  by  section 
2326,  Is  defective.  See,  also,  Anthony  v. 
Jillson,  (Cal.)  23  Pac.  Rep.  420.  In  this 
case  the  court  says:  "We  think  that  the 
pleading  of  both  plaintiff  and  defendant 
should  set  forth  the  facte  upon  which  they 
rely.  This  Is  a  rule  in  reference  to  the 
pleadings  in  actions  to  determine  the 
right  to  purchase  other  public  lands. "  In 
Woods  v.  Sawtelle,  46  Cal  3*9,  Rhodes,  J., 
said:  "When  action  Is  brought  to  deter- 
mine which  of  the  parties  has  the  better 
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right  to  make  the  purchase,  It  becomes 
necessary  for  each  party  to  state  directly 
all  the  facts  upon  which  be  relies  to  show 
that  bis  is  the  better  right. n.  In  Cadierque 
r.  Duran,  49  Cal.  356,  the  same  learned 
justice,  speaking  for  the  court,  said . 
"Each  party  most  state  in  bis  pleadings 
all  the  facts  upon  which  he  relies  as  show- 
log  his  right  to  become  the  porcbaser;  all 
the  steps  he  has  taken  to  avail  himself  of 
and  secure  his  right  to  make  the  purchase, 
—applies  to  the  answer  as  well  as  the 
complaint."  In  this  case,  however,  there 
was  no  demurrer  filed  to  the  amended 
complaint,  probably  for  the  reason  that 
the  complaint  Ib  sufficient  in  an  action  to 
qoiet  title,  and  having  no  reference  to 
a  contest  between  the  parties  seeking  to 
obtain  a  patent  from  the  United  States 
under  sections  2325  and  2326  of  the  Revised 
Statutes  of  the  United  States. 

In  the  bill  of  exceptions,  which  appears 
as  a  part  of  the  record  in  this  case.  Is  the 
following  stipulation:  " Michael  Cronin 
et  a!.,  Plaintiffs,  vs.  The  Bear  Creek  Gold 
Mioing  Co.,  Defendant.  It  is  stipulated 
and  agreed  by  and  between  plain  tiffs  and 
defendant  that  plaintiffs  now  have  and 
own  by  mesne  conveyances  all  the  rights 
acquired  by  William  Rich  an,  A.  D.  Craig, 
Michael  Cronin,  Pasco  Veazt.  Jacob  Keen- 
er, James  Fleming,  by  aod  under  their  no- 
tice of  location  of  the  Reeser  lode,  dated 
September  13. 188'.);  and  the  defendant  now 
has  and  owns  by  mesne  conveyances  all 
the  rights  acquired  by  S.  B.  Dilley  by  and 
under  bis  notice  of  location  of  the  Duncan 
lode  claim,  dated  In  January,  1879;  and 
that  said  plaintiffs  tiled  In  the  proper  land 
office  at  Hailey,  in  this  state,  an  adverse 
claim  to  the  defendant's  application  for 
patent  for  sa id  Duncan  lode  claim,  within 
the  sixty  days'  publication  of  notice  of 
said  application,  which  adverse  claim  is 
founded  upon  and  sets  forth  said  notice  of 
September  13,  1889,  as  the  source  of  plain- 
tiffs' title.  That  plaintiffs'  action  was 
commenced  within  thirty  days  after  the 
filing  of  said  adverse  claim:  and  that  the 
plaintiffs  are  citizens  of  the  United  States; 
and  that  tbe  above-named  locators, under 
which  plaintiffs  claim,  are,  and  S.  B.  Dilley 
to,  a  citizen  of  the  United  States,  and 
were  such  at  the  time  of  their  respective 
locations.  [Signed]  R.  Z.  Johuson.  At- 
torney for  Defendant.  Cabalan  &  Badger, 
Attorneys  for  Plaintiff."  Indorsed  as  fol- 
lows, to  wit :  "  In  the  district  court  of  El- 
more coun  ty.  Michael  Cronin  et  al.  vs.  The 
Bear  C.  M.  Co.  Filed  November  3, 1891.  A 
stipulation."  This  stipulation,  together 
with  the  pleadings  in  tbecase,  shows  that 
this  is  an  action  brought  in  accordance 
with  section  2328  of  tbe  Revised  Statutes 
of  the  United  States,  in  support  of  the  ad- 
verse claim  to  the  mining  land  In  question, 
and  to  determine  the  right  to  tbe  posses 
slon  thereof.  To  sustain  such  suit,  it  is 
necessary  to  prove  that  the  adverse  claim 
was  filed  In  the  land  office  within  60  days 
of  the  publication  of  the  notice  of  applica- 
tion for  patent,  and  also  that  said  suit 
was  brought  in  support  of  such  adverse 
claim  within  30  days  of  the  filing  of  the 
same.  If  necessary  to  prove  these  focts.it 
is  also  necessary  to  allege  them  in  the 
complaint.   The  complaint  contains  no 
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such  allegations,  and  is  fatally  defective  in 
this  respect.  Thecomplaint  does  not  show 
wherein  the  location  alleged  to  have  been 
made  by  the  defendant  conflicts  with  that 
made  by  the  plaintiffs,  or  whether  it  con- 
flicts at  all.  The  Judgment  must  follow 
the  complaint.  It  would  be  impossible  to 
construct  a  judgment  in  this  case  which 
would  determine  the  right  of  the  plaintiffs 
to  tbe  mining  claim  in  controversy,  or 
which  would  sufficiently  inform  the  offi- 
cers in  the  land  office  that  the  land  de- 
scribed In  the  application  for  patent  was 
owned  by  the  plain  tiffs,  without  going  out- 
side of  tbe  complaint,  to  the  proofs  or 
maps  or  charts,  to  identify  the  claim  in 
such  manner  as  to  make  it  sufficiently  cer- 
tain. The  complaint,  therefore,  is  not 
only  insufficient  to  permit  proofs  to  be  in- 
troduced, but  is  also  Insufficient  to  sup- 
port a  proper  judgment  in  this  case,  and 
nonsuit  was  properly  allowed.  Matting- 
ley  v.  Lewisohn,  supra ;  Lalande  v.  McDon- 
ald, (Idaho,)  13  Pac.  Rep.  347.  Defective 
allegations  in  the  complaint  are  some- 
times cured  by  tbe  answer,  but  the  entire 
absence  of  a  material  allegation  is  not 
supplied  by  tbe  answer.  Neither  does  the 
stipulation  cure  defects  in  the  complaint. 
Thecomplaint  being  insufficient  to  sup- 
port the  judgment,  It  is  unnecessary  to 
go  further  in  this  case.  The  judgment  of 
the  court  below  must  be  affirmed,  and  it 
is  so  ordered.  Costs  awarded  to  defend- 
ant. 

HUSTON,  C.  J.,  and  SULLIVAN,  J., 
concur. 


(3  Idaho  [Hub.l  560) 

WESTHEIMER  et  al.  v.  THOMPSON  et  aL 

(Supreme  Court  of  Idaho.   Jan.  80,  1893.) 

Mortgages  —  Mebger  —  Presumption  —  Parol 
Evidence. 

1.  When  the  grantee  of  mortgagor  buys  in 
and  takes  assignment  of  a  mortgage  upon  the 

S remises  conveyed,  the  mortgage  so  purchased 
oes  not  merge,  except  in  the  case  when  the  gran- 
tee has  assumed  payment  of  mortgage  as  part  of 
consideration  for  the  conveyance  of  the  fee,  or  has 
manifested  or  declared  an  intention  to  have  it 
merge. 

2.  Presumptions  are  against  merger  where  it 
Is  manifestly  for  the  interest  of  the  grantee  that 
the  charge  should  not  merge. 

8.  Parol  evidence  is  admissible  to  show  all  the 
facts  and  circumstances  attending  tbe  transfer,  to 
establish  the  intention  of  the  purchaser  of  mort- 
gage. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Elmore  coun- 
ty;  Charles  O.  Stockslager,  Judge.  / 

Action  by  Ferdinand  Westheimer  and 
others  against  Archibald  D.  Thompson 
and  others  to  foreclose  a  mortgage.  From 
a  judgment  for  plaintiffs,  defendants  Line- 
ban  appeal.  Reversed. 

W.  C.  Howie,  for  appellants.  Hawley 
&  Reeves  and  Chas.  H.  Reed,  for  respond- 
ents. 

HUSTON,  C.  J.  Action  to  foreclose 
mortgage  on  real  estate.  The  facts,  as 
near  as  we  can  make  them  out  from  tbe 
record,  which  is  very  incomplete  and  un- 
satisfactory, are,  in  substance, as  follows: 
On  the  15th  day  of  December,  1S86,  one 
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Archibald  D.  Thompson  made  and  exe- 
cuted to  one  Joho  E.  Byrne  a  mortgage, 
to  secure  the  payment  of  the  sum  of  $ 2,'XK) 
and  interest,  upon  certain  real  estate  sit- 
uated in  Mountain  Home,  (then)  Alturas 
county, Idaho  T.  Afterwards,  on  the 24th  of 
August,  1S87,  said  Archibald  D.Thompson 
made  and  executed  to  the  plaintiffs,  as 
Ferdinand  Westhelmer  &  Sons,  another 
mortgage  upon  the  same  premises,  for  the 
sum  of  #320  and  interest,  to  foreclose 
which  last-named  mortgage  this  action  is 
brought.  On  the  13th  of  March,  1889,  John 
E.  Byrne,  the  mortgagee  in  the  first-named 
mortgage,  for  a  valuable  consideration, 
to  wit,  the  sum  of  $2,000,  assigned  said 
first-mentioned  mortgage  to  the  defend- 
ant Norah  Lineban;  and  on  the  30th  of 
March,  1889,  said  Archibald  D.  Thompson 
executed  and  delivered  to  said  defendant 
Norah  Linehan  a  warranty  deed  of  the 
same  premises,  covered  by  the  two  mort- 
gages aforesaid.  Atsame  time  said  Norah 
Linehan  made  the  following  indorsement 
upon  the  assignment  of  said  mortgage  from 
J.  E.  Byrne  to  said  Norah  Linehan :  "  Have 
received  the  within  money  to  satisfy  the 
mortgage  that  this  refen*  to  by  deed  from 
A.  D.  Thompson,"— and  also  at  the  same 
time  made  the  following  writing  across 
the  promissory  note  accompanying  said 
mortgage,  and  to  secure  the  payment  of 
which  said  mortgage  was  given,  to  wit : 
"Received    payment    in    full.  [Signed] 

Norah  Linehan."   On  the  day  of 

June,  1887,  one  C.  A.  Morrill  recovered  a 
judgment  in  the  probate  court  for  Alturas 
county  against  said  Archibald  D.  Thomp- 
son, upon  which  the  property  described  in 
the  deed  and  mortgages  aforesaid  was 
subsequently  sold.  That  on  February  21, 
1889,  said  Morrill,  having  become  the  pur- 
chaser under  the  sale  upon  said  Judgment 
in  bis  favor  and  against  said  Thompson, 
and  having  received  the  sheriff's  deed  of 
said  property  under  said  sale,  conveyed 
the  same  by  deed  to  said  defendant  Norah 
Linehan.  That  said  real  estate  was  on 
February  4,18*9,  sold  for  the  taxes  of  1888, 
and  on  March  19, 1891,  said  Norah  Linehan 
having  become  by  assignment  the  owner 
and  holder  of  the  certificate  on  sach  tax 
sale,  the  assessor  and  tax  collector  of  said 
Alturascounty  executed  to  her,  said  Norah 
Linehan,  a  deed  of  said  premises.  Al- 
though all  of  the  above-mentioned  instru- 
ments are  referred  to  in  the  "stipulation 
of  facts,"  only  the  two  mortgages  and  ac- 
companying uotee,  and  the  assignment 
from  Byrne  to  Norah  Linehan,  appear  in 
the  record.  Jt  seems  the  case  was  heard 
in  the  district  court  upon  what  is  denomi- 
nated in  the  transcript  as  an  "agreed 
stipulation  of  facts,"  and  the  same  is  in- 
corporated into  the  bill  of  exceptions,  as 
settled  and  allowed  by  the  district.  Judge. 
Judgment  was  rendered  in  the  district 
court  in  favor  of  plaintiffs.  Defendants 
Patrick  Linehan  and  Norah  Linehan  ap- 
peal from  said  Judgment.  The  case  was 
heard  by  the  court  without  a  Jury,  In  the 
court  below,  and  is  submitted  here  upon 
briefs. 

Respondents  contend  that  appellants 
have  no  standing  in  this  court,  because 
their  notice  of  appeal,  as  the  same  appears 
in  the  transcript,  "is  not  directed  to  the 


clerk  of  the  court  below."  We  know  of 
nothing  In  our  Code  requiring  such  a  direc- 
tion. Section  4808,  Rev.  St.  Idaho,  cited 
by  respondents,  is  as  follows:  "An appeal 
is  taken  by  filing  with  the  clerk  of  the 
court  In  which  the  judgment  or  order  ap- 
pealed from  is  entered  a  notice  stating  the 
appeal  from  the  same,  or  some  specific 
part  thereof,  and  serving  a  similar  notice 
on  the  adverse  party  or  his  attorney." 
The  notice  of  appeal,  as  It  appears  In  the 
record,  is  in  strict  compliance  with  the 
provisions  of  said  section.  The  record 
shows  that  the  notice  of  appeal  was  duly 
tiled  with  the  clerk,  and  served  upon  the 
attorney  of  the  adverse  party.  The  propo- 
sition that  the  appeal  must  fail  because 
the  notice  of  appeal  does  not  appear  to 
have  been  "directed"  to  the  clerk  of  the 
court  below  Is  decidedly  attenuated. 

Respondents  further  contend  that  "this 
being  an  appeal  from  the  judgment,  aud 
no  part  of  the  evidence  being  before  the 
court  to  explain  any  objection  or  excep- 
tion taken  at  the  trial, "this  court  can 
only  look  to  the  complaiut  to  see  if  the  al- 
legations are  sufficient  tosustain  the  judg- 
ment. The  transcript  contains  what  is 
denominated  therein  an  "agreed  stipula- 
tion of  facts, "  "  which  shall  be  U6ed  upon 
the  tiiul  and  hearing  of  this  case  as  the 
evidence  therein. "  and  this  stipulation  Is 
embodied  in.  and  made  a  part  of,  appel- 
lants'bill  of  exceptions ;  and  the  following 
is  the  closing  paragraph  of  said  stipula- 
tion: "We  agree  that  the  above  Is  all  the 
evidence  in  this  case,  except  that  of  Norah 
Linehan,  this  day  taken," — and  Is  signed 
by  both  the  attorneys  for  the  plaintiffs 
and  defendants.  It  is  in  the  bill  of  excep- 
tions, and  constitutes  a  part  of  the  judg- 
ment roll,  aud  is  therefore  before  this 
court. 

The  answer  of  defendants  to  the  amend- 
ed complaint  of  plaintiffs  admits  all  the 
material  averments  therein,  and  then  pro- 
ceeds to  set  forth  the  matters  of  defense  re- 
lied upon,  to  wit:  The  execution  of  the 
mortgage  by  Thompson  to  Byrne;  the  as- 
signment of  same  to  defendant  Norah  Line- 
han on  March  13,  1889;  the  execution  of 
the  deed  of  the  premises  covered  by  the 
said  mortgage,  by  Thompson  to  Norah 
Linehan,  on  March  30,  1889;  the  deed  from 
Morrill  to  Norah  Linehan,  of  same  prem- 
ises, on  February  21. 18S9;  and  the  deed 
from  the  assessor  and  tax  collector  of  Al- 
turas county  to  said  Norah  Linehan,  of 
the  same  premises,  on  the  9th. day  of 
March,  1891.  Ail  of  these  conveyances 
were  admitted  in  evidence  and  considered 
by  the  court,  upon  the  hearing  of  the  case, 
as  appears  by  the  "agreed  stipulation  of 
facts"  above  referred  to,  and  the  bill  of  ex- 
ceptions. Upon  the  trial  the  appellants 
offered  to  prove  that  the  writing  upon 
the  assignment  of  the  mortgage  given  by 
Byrne  to  Norah  Linehan,  to  wit :  "Have 
received  the  within  money  to  satisfy  the 
mortgage  that  this  refers  to  by  deed  from 
A.  D.  Thompson.  [Signed]  Norah  Line- 
ban,"— as  well  as  the  writing  on  the  face 
of  the  note  accompanying  said  mortgage, 
to  wit:  "Received  payment  in  full. 
[Signed]  Norah  Linehan,"— were  so  made 
by  said  Norah  Linehan  for  the  sole  and 
only  purpose  of  releasing  the  said  A.  D. 
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.Thompson  from  any  personal  liability  ou 
j»aid  n«te  or  mortgage,  and  not  for  the 
purpose  of  canceling  the  paid  note  or 
mortgage,  or  merging  the  same  in  the  ti- 
tle to  tmid  property  acquired  by  her  under 
the  deed  from  Thompson.  This  evidence 
was  excluded  by  the  court,  on  objection  of 
plaintiff,  upou  the  ground  "that  the  writ- 
ing could  not  be  set  aside  or  varied  by  pa- 
rol, and  that  by  said  writings  said  note 
nod  mortgage  were  paid,  and  ceased  to 
exist,  as  against  everybody."  It  was 
held  in  some  of  the  earlier  cases  "  that  one 
purchasing  an  equity  of  redemption  can- 
not set  np  a  prior  mortgage  of  his  own, 
nor,  consequently,  a  prior  mortgage 
which  he  has  purchased,  against  subse- 
quent incumbrancers,  of  which  he  had  no- 
tice, or,  in  other  words,  that  the  mortgage 
would,  in  equity,  always  merge.  This 
dictum  has  been  repeatedly  disapproved 
by  the  ablest  Judges,  and  must  be  regarded 
as  completely  overthrown  by  modern  de- 
cisions." 2  Pom.  Eq.  Jur.  §  790,  uote  3. 
So  at  section  791  of  said  volume  the  learned 
author  quotes  the  following  language 
from  Sir  William  Grant:  "The  question  Is 
upon  the  intention, actual  or  presumed,  of 
the  person  in  whom  the  interests  are  unit- 
ed ;"  and  again,  in  the  same  section,  quot- 
ing the  language  of  Sir  George  Jessel: 
"Id  a  court  of  equity,  it  ha»  always  been 
held  that  the  mere  fact  of  a  charge  having 
been  paid  oh*  does  not  decide  the  question 
whether  it  is  extinguished.  If  a  charge  is 
paid  off  by  a  tenant  for  life,  without  any 
expression  of  his  intention.lt  is  well  estab 
lished  that  he  retains  the  benefit  of  it 
against  the  inheritance,  although  be  has 
not  declared  his  Intention  of  keeping  it 
alive,  because  it  is  manifestly  for  his  ben- 
efit. On  the  other  hand,  when  the  owner 
of  an  estate  In  fee  pays  off  or  becomes  en- 
titled to  a  charge,  the  presumption  is  the 
other  way.  But  he  can,  by  expressly  de- 
claring his  intention,  either  keep  it  alive 
or  destroy  it.  If  there  is  no  reason  for 
keeping  it  alive,  then  equity  will,  in  the 
absence  of  any  declaration  of  his  intention, 
destroy  it;  but  If  there  /s  any  reason  for 
keeping  It  alive,  such  as  the  existence  of 
another  incumbrance,  equity  will  not  de- 
stroy it."  (The  italics  are  in  the  text.) 
"In  short."  pursues  the  learned  author, 
"where  the  legal  ownership  of  the  land, 
and  the  absolute  ownership  of  the  incum- 
brance, become  vested  in  the  same  person, 
the  intention  governs  the  merger  in  eq- 
uity. To  this  rule  there  Is,  howover,  one 
exception,  which  is  the  case  where  the 
owner  of  land,  who  is  primarily  bound  to 
pay  the  debt  secured,  pays  uff,  or  takes  an 
assignment  of,  the  mortgage."  2  Pom. 
Eq.  Jur.  §  791,  note  1.  And  this  rule  ap- 
plies to  a  grantee  of  the  mortgagor,  who 
takes  a  conveyance  of  the  land  subject  to 
the  mortgage,  and  expressly  assumes  to 
pay  it,  as  a  part  of  the  consideration. 

There  is  nothing  in  this  record  which 
warrants  us  in  assuming  that  the  defend- 
ant Norah  Linehan  either  took  the  con- 
veyance of  the  property  in  question  from 
Thompson  subject  to  the  mortgage  of 
plaintiffs,  or  ever  assumed  or  agreed  to 
pay  the  same,  as  a  part  of  the  considera- 
tion for  said  deed,  or  otherwise.  In  the  ab- 
sence of  any  such  agreement  or  assump- 


tion of  liability  on  her. part,  we  do  not  see 
upon  what  principle  she  should  be  made 
liable  by  the  giving  of  precedence  over  her 
mortgage  to  that  of  the  plaintiffs.  When 
plaintiffs  tfook  their  mortgage,  they  took 
it  with  notice  of  the  prior  mortgage  from 
Thompson  to  Byrne,  and  subject  to  the 
Hen  created  thereby:  Are  they  to  be  placed 
in  any  better  position  because  the  owner 
of  such  prior  mortgage  has  taken  a  deed 
of  the  premises  from  the  mortgagor?  We 
do  not  think  such  a  view  Is  sustained  by 
either  principle  or  authority.  Parol  evi- 
dence is  admissible  to  show  all  the  sur- 
rounding circumstances  of  thetransaction, 
and  for  the  purpose  of  discovering  the  in- 
tention. 2  Pom.  Eq.  Jur.  §  792.  We  think 
the  district  court  erred  in  deciding  that 
the  uote  and  mortgage  given  by  Thomp- 
son to  Byrne,  and  by  the  latter  assigned 
to  defendant  Norah  Linehan,  by  reason  of 
such  assignment  and  the  indorsements 
thereon  by  ber,  "cease  to  exist  as  against 
everybody."  We  think  the  district  court 
erred,  also,  in  refusing  to  permit  parol  evi- 
dence of  the  purpose  and  intention  of  No- 
rah Linehan  iu  making  such  indorsements. 

The  second  exception  of  appella  n  ts  is  cov- 
ered by  what  we  have  said  in  reference  to 
the  first,  and  the  same  may  be  said  of  the 
third  exception.  "We  are  not  informed  by 
the  record  what,  if  any,  ruling  the  district 
court  made  upon  the  deed  from  C.  A.  Mor- 
rill to  Norah  Linehan. 

We  find  no  error  in  the  holding  of  the 
district  court  that  the  tax  deed  to  Norah 
Linehan  should  have  been  made  by  the 
assesHor  and  tax  collector  of  Elmore  coun- 
ty, he  being  the  successor  In  oflice  of  the 
assessor  of  Alturas  county,  so  far  as- the 
land  Id  question  was  concerned. 

There  appears  what  purports  to  be  a 
supplemental  complaint,  and  an  answer 
to  supplemental  complaint,  in  the  record, 
but  we  are  unable  to  discover  what  figure 
they  cut  io  the  consideration  or  decision 
of  tha  case.  There  were  no  fiudings  by 
the  court  upon  any  of  the  issues  presented 
by  the  answer  of  the  defendants;  but, 
as  no  exception  was  taken  thereto,  we  are 
not  called  upon  to  consider  the  matter. 
The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 
> 

(3  Idaho  [Hasb.]  603) 
MILLER  v.  PINE  MIN.  CO. 
(Supreme  Court  of  Idaho.   Feb.  6,  1893.) 
Stay  of  Execotion—  Bond—  Effect  of  Appeal. 

1.  Ad  undertaking  placed  on  file  to  stay  the 
execution  of  a  judgment,  although  the  jurat  to  the 
affidavit  of  justification  la  not  signed  by  the  officer 
administering  tbe  oath  to  the  sureties,  if  sufficient 
In  other  respects,  will  stay  the  issuance  of  execu- 
tion therein ;  and,  if  the  clerk  issue  execution,  it 
should  be  quashed  by  the  district  court  on  motion. 

2.  An  appeal  to  the  supreme  court  carries  with 
it  only  such  proceedings  as  were  had  in  the  dis- 
trict court  down  to  time  of  tbe  perfecting  of  said 
appeal ;  and  any  process  issued  in  said  oause  after 
said  appeal,  whether  with  or  without  authority  of 
law,  is  under  the  control  of  the  district  court. 

(Syllabus  by  the  Court) 
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Appeal  from  district  court,  Elmore  coun- 
ty; Charles  O.  Stockslager,  Judge. 

Action  by  James  Miller  against  the  Pine 
Mining  Company.  Judgment  (or  plaintiff. 
Defendant  appealed,  and  filed  bond  and 
affidavits  to  stay  proceedings,  and  moved 
to  quush  an  execution  In  the  bands  of  the 
sheriff.  From  an  order  overruling  his 
motion,  defendant  appeals.  Reversed. 

Wyman  &  Wyman,  for  appellant.  Thos. 
D.  Cabalan,  for  respondent. 

MORGAN,  J.  On  the  29th  day  of  April, 
1892,  a  Judgment  was  made  and  entered  iu 
the  district  court  of  Elmore  county,  in 
favor  of  James  Miller  and  against  the  Pine 
Mining  Company,  for  the  sum  of  $4I0debt, 
and  $ 884.45  costs.  An  appeal  to  the  su- 
preme court  from  said  Judgment  was  duly 
taken  by  the  defendant,  and  a' bond  for 
the  stay  of  execution  was  filed  on  the  6th 
day  of  June,  1892,  with  C.  W.  Moore  and 
A.  O.  Red  way  as  sureties.  The  bond  was 
In  due  form  of  law,  and  the  sureties, in  ac- 
cordance with  section  4934,  Rev.  St. Idaho 
18'<7,  accompanied  the  bond  with  an  affi- 
davit that  each  of  the  sureties  was  a  resi- 
dent and  freeholder  of  the  state  of  Idaho, 
In  the  county  of  Ada-,  that  each  was 
worth  the  sum  mentioned  in  theundertak- 
iiig,  over  and  above  all  just  debts  and  lia- 
bilities, exclusive  of  property  exempt  from 
execution.  TheHe  affidavits  were  sworn 
to  before  Frank  T.  Wyman.  a  notary  pub- 
lic, as  appears  by  a  supplemental  affidavit 
filed  August  16, 1892;  but  the  notary  omit- 
ted to  sign  his  name  to  the  Jurat,  and  the 
bond  was  placed  on  file  In  this  form.  Ou 
the  25th  of  July,  1892,  the  clerk  of  the 
court,  at  the  request  of  the  attorney  for 
the  plaintiff,  issued  an  execution  to  collect 
said  Judgment,  and  placed  the  same  in  the 
hands  of  the  sheriff,  and  said  execution 
appears  to  be  still  in  the  hands  of  the 
sheriff,  not  having  been  returned  to  the 
clerk's  office.  On  the  7th  day  of  October, 
1892,  the  attorney  for  the  defendant  filed 
In  the  said  court  a  motion  to  quash  said 
execution;  and  on  said  day  the  Judge  of 
the  court  ordered  that  all  proceedings  on 
said  writ  be  stayed  until  the  31st  day  of 
October,  1892,  pending  the  hearing  of 
said  motion.  On  the  1st  day  of  November, 
1892.  the  court  overruled  the  motiou  to 
quash  said  writ.  From  the  order  of  the 
court  overruiinr  this  motion  this  appeal 
Is  taken.  / 

The  affidavit  which  is  usually  attached 
to  a  bond  contains  the  Justification  of  the 
Hureties,  under  section  4934.  It  is,  howev- 
er, no  part  of  the  undertaking;  and  the 
undertaking  is  complete  without  it,  and 
in  this  case  could  be  collected  of  the  sure- 
ties, in  case  the  Judgment  of  the  court  be- 
low had  been  affirmed  by  the  supreme 
court.  U  Haynes.  New  Trials  &App.  §  213. 
The  plaintiff  could  have  excepted  to  the 
bond,  because  the  affidavit  of  the  sureties 
was  not  attached  thereto  ui  proper  form, 
at  any  time  within  30  days  after  the 
filing  of  the  undertaking,  as  provided  in 
section  4816,  and  the  sureties  wonld  have 
been  compelled  to  Justify  in  form  accord- 
ing to  law.  The  undertaking  was  not 
void,  and  the  plaintiff  could  not  soconsid- 
er  it.   An  appeal  is  perfected  when  the  no- 


tice of  appeal  is  served  and  filed,  and  the 
proper  undertaking  Is  placed  on  file,  ac- 
cording to  law.  Section  4814  provides 
tha  t.  whenever  an  appeal  is  perfected  as 
provided  In  the  foregoing  sections  of  this 
chapter,  it  stays  all  further  proceedings 
In  the  court,  and  releases  from  levy  the 
property  which  has  bean  levied  upon  un- 
der execution.  This  execution  should  not 
have  been  Issued,  as  the  proper  bond  was 
placed  on  file.  The  execution  having  been 
Issued  without  authority  of  law,  It  should 
have  been  quashed  upon  motion  of  the  de- 
fendant. 

It  Is  true  that  the  case  had  been  taken 
from  the  Jurisdiction  of  the  district  court 
by  the  appeal.  The  appeal  includes  ail 
proceedings  down  to  the  perfecting  of  the 
appeal;  but  this  execution  was  Issued  by 
the  clerk  after  the  appeal  had  been  per- 
fected, and  without  authority  of  law.  The 
court  had  authority  to  order  it  quashed, 
under  the  eighth  subdivision  of  section 
3862.  The  order  overruling  the  motion  to 
quash  the  execution  is  reversed,  and  the 
execution  quashed.  Costs  awarded  to  de- 
fendant. 

HUSTON,  C.  J.,  and  SULLIVAN,  J., 
concur. 


(3  Idaho  [Hash.]  544) 

MURPHY  v.  BRAASE.  Sheriff. 

(Supreme  Court  of  Idaho.  Jan.  25,  1893.) 

Fraudulent  Conveyances — Change  or  Posses- 
sion—Sufficiency— Attack  bt  Creditor. 

1.  M.  loaned  K.  SI, 500  in  money,  and  took  s 
bill  of  sale  of  some  13  head  of  horses,  and  some 
other  articles  of  personal  property.  At  the  time 
the  bill  of  sale  was  taken  E.  called  Nelson  Bros., 
who  then  had  possession  of  the  property,  and,  in 
the  presence  of  M.,  told  Nelson  Bros,  that  he  had 
transferred  the  property  to  M.  for  the  purpose  of 
securing  the  indebtedness  above  mentioned.  He 
told  Nelson  Bros,  to  hold  the  property  for  M.  The 
horses  had  then  just  been  gathered  from  the  range, 
and  were  in  the  corral  of  Nelson  Bros.,  in  the  town 
where  the  transaction  took  place,  to  be  taken  to 
the  winter  range,  and  cared  for  daring  the  winter 
by  said  Nelson  Bros.  Nelson  Bros,  were  also  in- 
formed by  K.  that  M.  would  pay  for  the  wintering  of 
the  horses,  and  that  they  were  to  be  turned  over  to 
him  in  the  spring.  Two  horses  that  were  included 
in  the  bill  of  sale  were  in  the  charge  of  one  Luf- 
kin.  K.  notified  Lufkin  that  he  had  turned  the 
horses  over  to  M.,  and  that  he  must  deliver  them 
to  him.  In  the  spring  Nelson  Bros,  returned  the 
horses  from  the  winter  range,  and  delivered  them 
to  Murphy,  who  hired  a  man  to  look  after  them  on 
the  range  during  the  following  summer.  Held. 
that  there  was  such  a  delivery  and  continued 
change  of  possession  as  would  relieve  the  property 
from  the  provisions  of  section  8031,  Rev.  St.  Idaho. 

2.  The  defendant,  as  sheriff,  levied  upon  the 

Eroporty,  by  virtue  of  attachment  at  the  suit  of  one 
a  Barge  against  K.,  in  September  of  the  year  fol- 
lowing the  transfer  of  the  property.  Held,  that 
the  property  was  not  subject  to  levy  for  the  debts 
of  K  A  creditor  desiring  to  contest  the  validity 
of  a  sale  must  prove  a  debt  or  judgment,  if  it 'has 
been  reduced  to  a  judgment,  before  he  can  be  per- 
mitted to  question  the  validity  of  the  transfer  of 
property  as  a  pledge. 
(Syllabus  by  the  Court.) 

Appeal  Trom  district  court,  Altnraa 
county ;  Charles  O.  Stockslager,  Judge. 

Action  ol  claim  and  delivery  by  John 
Murphy  against  C.  H.  Brnase,  as  sheriff. 
Judgment  for  plaintiff.  From  an  order 
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overruling  a  motion  for  a  new  trial,  de- 
fendant appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  fol- 
lowing statement  by  MORGAN,  J.: 

This  is  a  case  of  claim  and  delivery.  The 
plaintiff  alleges  that  he  is  entitled  to  the 
possession  of  certain  property  described 
in  the  complaint,  as  pledgee;  that  said 
goods  and  chattels,  consisting  of  horses, 
mares,  and  colts,  are  of  the  r aloe  of  f 1,500; 
that  the  defendant  wrongfully  took  the 
said  goods  and  chattels  from  the  posses- 
sion of  the  plaintiff,  without  his  consent; 
that  the  defendant  still  unlawfully  and 
wrongfully  withholds  and  detains  said 
goods  and  chattels  from  plaintiff,  to  bis 
damage  in  a  sum  of  $500, — and  demands 
Judgment.  The  defendant,  In  answer,  de- 
nies that  plaintiff  was  entitled  to  posses- 
sion of  said  goods  as  pledgee,  or  other- 
wise; (2)  denies  that  the  property  is  of 
any  greater  value  than  #700,  and  admits 
that  plaintiff  demanded  possession;  (3) 
denies  that  defendant,  on  or  about  Sep- 
tember 11,  1890,  or  at  any  other  time, 
wrongfully  took  said  goods  or  chattels 
from  the  possession  of  the  plaintiff ;  deuies 
that  he  wrongfully  withholds  the  same; 
denies  the  damage;  and  alleges  that  the 
property  was,  at  the  time  stated  in  the 
complaint,  the  property  of  Patrick  H. 
Kinney,  and  not  the  property  of  the  plain- 
tiff. On  the  3d  day  of  September,  1890,  an 
action  was  duly  commenced  by  one  Felix 
La  Barge  against  Patrick  H.  Kinney  et 
al..  In  the  district  court  of  the  second  judi- 
cial district  of  Idaho,  to  recover  the  sum 
of  9600  on  an  express  contract  for  the  di- 
rect payment  of  money.  A  summons  was 
duly  served  on  said  Kinney,  and  writ  of 
attachment  Issued  in  due  form  in  said  last- 
named  action,  at  the  time  of  the  issuance 
of  the  summons  therein,  and  placed  in  the 
bands  of  the  defendant  as  sheriff.  Defend- 
ant served  a  copy  of  the  writ  of  attach- 
ment upon  Kinney,  and  levied  on  the 
property  described  in  thecomplaint,  claim* 
Ing  that  said  property  was  the  property 
of  P.  H.  Kinney,  and  took  it  Into  his  pos- 
session. Trial  was  had  before  the  court 
and  Jury, and  the  Jury  returned  the  follow- 
ing verdict:  "  We,  the  Jury,  find  for  the 
plaintiff,  and  that  the  plaintiff  Is  entitled 
to  the  possession  of  the  property,  and  that 
the  property  is  of  the  value  of  fifteen  hun- 
dred dollars."  Judgment  followed  the  ver- 
dict. Motion  for  a  new  trial  was  made 
upon  the  statement  of  the  case,  and  over- 
ruled by  the  court.  From  the  order  over- 
ruling the  motion  for  new  trial,  an  appeal 
was  taken  to  this  court. 

Texas  Angel,  for  appellant.  S.  B.  Kings- 
bury, for  respondent. 

MORGAN,  J.,  (after  stating  the  facts.) 
The  plnlntiff,  being  introduced  as  a  wit- 
•nees  in  bis  own  behalf,  says  that  be  loaned 
P.  H.  Kinney  the  sum  of  $1,500  In  the  fall 
of  1889;  that  Kinney  turned  over  the 
horses  in  controversy  to  him,  together 
with  some  other  personal  property,  as  se- 
curity for  Raid  money;  that,  at  the  time 
of  said  loan,  a  portion  of  the  horses  were 
in  the  possession  of  Nelson  Broe.,  reudy  to 
be  taken  to  the  winter  range,  and  a  por- 
tion at  the  Lufkin  ranch.  At  the  time  of 
v.32p.no.2— 14 


said  contract  of  loan,  a  written  bill  of  sale 
of  the  horses,  duly  executed,  was  delivered 
to  plaintiff  by  said  Kinney.  In  January, 
1891,  another  bill  of  sale  was  executed,  cov- 
ering the  same,  with  some  additional 
property.  The  bills  of  sale  are  identified 
and  introduced  in  evidence.  Plaintiff  fur- 
ther states  that,  when  said  loan  was 
made,  said  Kinney  promised  and  agreed 
that  the  property  should  remain  in  the 
possession  of  the  plaintiff  until  said  debt 
was  paid,  and  so  notified  Nelson  Bros, 
and  Lufkin ;  that  in  tne  spring,  when  Nel- 
son Bros,  returned  the  horses  from  the 
winter  range,  they  were  turned  over  to 
him,  (the  plaintiff;)  that  be  hired  a  man 
to  look  after  them,  and  that  they  were  in 
bis  possession  until  they  were  taken  by 
the  defendant,  Braase,  under  the  writ  of 
attachment;  that  he  paid  charges  claimed 
by  Lufkin  for  breeding  the  mares;  that  he 
paid  Nelson  Bros.  $25,  which  was  all  they 
demanded  for  wintering  the  horses  In  their 
possession ;  that  be  also  paid  the  taxes  on 
the  horses;  $25  was  paid  to  Nelson  Bros, 
at  the  time  they  delivered  the  horses  to 
the  plaintiff  In  the  spring;  that  he  only 
held  the  horses  and  other  property  as  se- 
curity for  a  debt  of  $1,500;  that,  at  the 
time  of  said  loan,  the  property  was  not 
pointed  out  to  him,  but  he  had  frequent- 
ly seen  the  horses  before  that  time,  and 
knew- them  well;  that,  at  the  time  the 
loan  was  made,  Nelson  Bros.,  who  had 
the  horses  In  their  corral,  were  present, 
and  Kinney  and  this  plaintiff  (Murphy ) 
called  them  out,  and  explained  that  the 
property  had  been  turned  over  to  Murphy, 
and  that  they  were  to  hold  it  for  him. 
The  testimony  introduced  on  the  part  of 
the  defendant  was— First.  The  writ  of  at- 
tachment by  virtue  of  which  the  property 
was  levied  upon.  Second.  The  defendant 
was  introduced  as  a  witness,  and  testi- 
fied as  follows:  "I  took  into  my  posses- 
sion the  property  specified  in  this  writ.  I 
found  two  of  the  horses  In  Nelson  Bros.' 
corral;  also  two  upon  Indian  creek,  and 
two  at  Lufkln's  ranch.  The  balance  were 
in  the  mountains  between  Greenhorn  and 
Deer  creeks.  There  were  three  on  Deer 
creek, and  two  on  Indian  creek."  He  said 
further:  "I  do  not  know  of  Kinney  ex- 
ercising any  control  over  these  horses  ex- 
cept what  I  hav«»  heard.  They  were  al- 
ways called  the  'K  nney  Horses.'"  Peter 
Weber,  on  behalf  «>i  the  defendant, swears : 
"1  could  not  tell  who  had  charge  or  con- 
trol of  these  horses  during  the  summer  of 
1890  prior  to  the  attachment.  I  think  Jack 
Harris  was  a  deputy  here  for  a  while,  un- 
der Kinney,  and  worked  for  him.  Jack 
Harris  was  working  for  Kinney,  and  look- 
ing after  the  mares,  going  back  and  forth, 
and  keeping  track  of  them."  Sutherland 
testified  that  Kinney  claimed  these  horses 
during  the  summer  of  1890;  that  "Kinney 
said  the  horses  were  his,  and  he  did  not 
want  us  to  be  running  them  around.  We 
were  chasing  them  around  the  barn,  to 
drive  them  away." 

The  appellant  contends  that  there  was 
no  such  delivery  of  the  property  to  Mur- 
phy an  would  constitute  an  Immediate 
and  continued  change  of  possession,  and 
quotes  section  3021  of  the  statute,  which  is 
substantially  as  follows:  "Every  transfer 
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of  personal  property,  of  her  than  a  tiling 
in  action,  and  every  lien  thereon,  other 
than  a  mortgage,  when  allowed  by  law, 
is  conclusively  presumed,  if  made  by  a 
person  having  at  the  time  the  possession 
or  control  of  the  property,  and  not  ac- 
companied by  an  immediate  delivery,  and 
followed  by  un  actual  change  of  posses- 
slon  of  the  things  transferred,  to  be 
fraudulent,  and  therefore  void,  against 
those  who  are  his  creditors  while  he 
remains  in  possession,"  etc., — and  cites, 
in  support  of  his  contention.  Bell  v.  Mc- 
Clellan.  67  Cal.  283,  7  Pac.  Rep.  G99.  The 
facts  in  that  case,  however,  were  as  fol- 
lows: It  appeared  that  some  hay  presses 
were  the  property  of  one  Duncan,  and 
were  stored  on  the  farm  of  one  McNulty, 
his  brother-in-law.  Duncan  sold  the 
presses  to  the  plaintiff,  in  satisfaction  of 
the  indebtedness  then  due  from  him  to  the 
plaintiff.  Plaiutiff  received  a  bill  of  sale 
of  the  presses',  and  immediately  wrote  to 
McNulty  stating  that  he  had  bought  them 
from  Duncan,  aud  asking  McNulty  to 
hold  them  for  him.  Duncan  gave  McNul- 
ty no  notice  of  the  sale,  and  the  presses 
remained  in  McNulty's  shed  until  the  2d 
day  of  June,  following  the  sale,  which 
was  in  January,  when  the  plaintiff  again 
wrote  to  McNulty,  telling  him  to  let  Dun- 
can take  them  and  use  them.  Under  this 
permission,  Duncan  took  the  presses,  and 
had  them  repaired  at  the  blacksmith 
shop,  and  used  them  to  bale  hay  on  his 
own  account  until  the  29th  day  of  August 
following.  On  the  29th  day  of  August, 
Duncan  and  McNulty  went  to  the  plain- 
tiff's store  at  Oroville,  and  Duncan  then 
told  the  plaintiff  that  he  was  sick,  and 
did  not  want  the  presses  any  longer. 
The  plaintiff  then  told  McNulty  to  take 
them,  and  continue  to  bale  hay  with  them 
for  him,  ( plaintiff. V  McNulty  took  the 
presses,  and  continued  to  bale  hay  with 
them  for  plaintiff  until  the  4th  of  Septem- 
ber, when  they  were  seized  by  the  sheriff 
under  a  writ  of  attachment,  at  the  suit  of 
one  Davidson  vs.  Duncan.  Dnder  that 
state  of  facts,  it  was  held  that  there  was 
no  sufficient  delivery  to  the  plaiutiff,  in- 
asmuch as  Duncan,  the  vendor,  never  di- 
rected McNulty,  who  had  the  presses  in 
charge,  to  deliver  them  to  the  plaintiff, 
and  they  were  never  actually  delivered  to 
plaintiff  at  all.  No  one  ever  gave  McNulty 
any  notice  that  the  presses  had  been 
transferred  to  the  plaintiff,  except  the 
plaintiff  himself. 

In  the  case  at  bar  the  evidence  shows 
that,  at  the  time  of  the  pledge  of  the  prop- 
erty to  Murphy,  (the  plaintiff,)  Kinney, 
(pledgor,).  Murphy  (the  plaintiff)  being 
present,  called  Nelson  Bros.,  who  then 
had  the  property  In  their  possession,  to 
them,  and  Kinney  then  told  Nelson  Bros, 
that  he  had  turned  the  property  over  to 
Murphy,  (the  plaintiff:)  that  they  were 
to  keep  the  property  for  him,  and  take 
them  to  the  winter  range  for  Murphy,  to 
which  all  consented,  all  parties  being  pres- 
ent; that  a  portion  of  the  horses  were 
then  in  the  corral  of  Nelson  Bros.,  to 
which  place  they  bad  been  gathered  for 
the  purpose  of  taking  them  to  the  winter 
range.  The  evidence  shows,  further,  that 
Nelson  Bros,  took  these  horses  to  the  win- 


ter range,  and  in  the  spring  returned 
them,  and  delivered  them  to  the  plaintiff. 
Murphy,  who  paid  for  caring  for  them 
during  the  winter.  This  was  the  case 
with  all  the  horses  but  two,  which  were 
in  the  possession'  of  Lufkin.  Lufkin 
was  also  notified  by  Kinney  that  be  had 
transferred  these  horses  to  plaintiff,  Mur- 
phy; that  he  was  to  keep  them  for  him, 
(plaintiff.)  The  bills  of  sale  were  intro- 
duced in  evidence,  not  for  the  purpose  of 
showing  ownership  of  the  property  in  the 
plaintiff,  Murphy,  but  as  a  part  of  the  evi- 
dence showing  that  the  property  had  been 
turned  over  to  Murphy  as  a  pledge  for  the 
Indebtedness.  For  such  purpose  they 
were  proper  evidence.  The  fact  that  the 
horses  during  the  summer  were  looked  aft- 
er to  some  extent  by  an  agent  or  employe 
of  Kinney  does  not  militate  against  the 
claim  of  Murphy  that  the  property  was 
pledged  to  him,  and  was,  as  a  matter 
of  fact,  in  his  possession.  The  fact  that 
they  were  called  the  horses  of  Kinney  is 
no  evidence  against  the  claim  of  Murphy. 
Whatever  might  have  been  said  during 
the  summer  of  1890  by  Kinney  as  to  the 
horses  being  his  was  not  in  the  presence 
of  Murphy,  the  plaintiff,  and  was  therefore 
not  evidence  against  the  plaintiff's  right 
to  the  possession.  Statements  of  vendor 
not  in  the  presence  of  the  vendee  cannot  be 
permitted  to  impugn  the  title  of  the  ven- 
dee, where  there  is  no  claim  or  evidence 
of  fraud  in  the  transfer.  The  evidence  of 
the  defendant,  introduced  on  his  own  be- 
half, shows  that  the  horses  were  on  the 
range  when  the  writ  of  replevin  was  given 
to  him,  and  It  was  necessary  to  gather 
them  In  before  he  could  make  the  levy. 
Stock  on  the  range  is  held  to  be  iu  the 
possession  of  the  owner,  or  the  person  en- 
titled to  the  possession.  The  stock,  hav- 
ing been  pledged  to  plaintiff,  and,  as  we 
think,  substantially  delivered  to  biru  at 
the  time  of  the  pledge,  remained  in  his 
possession  until  they  were  gathered  by 
the  sheriff  for  the  purpose  of  the  levy.  In 
this  case,  the  stock  being  upon  the  range, 
and  there  being  no  question  about  the 
good  faith  of  the  whole  transaction,  we 
think  the  evidence  of  delivery  Is  of  a  differ- 
ent character  from  that  required  in  the 
case  of  other  personal  property. 

in  thecaseof  Ilarkness  v.  Smith,  (Idaho,) 
28  Pac.  Rep.  423,  cited  by  counsel,  there 
was  no  delivery  whatever,  not  even  a  pre- 
tended delivery.  The  property  before  the 
alleged  transfer  was  in  the  possession  of 
Gallagher  and  remained  in  his  possession 
afterwards.  The  stock  of  goods  was  be- 
ing sold  by  him  in  the  same  manner  after 
the  alleged  sale  as  before.  The  case  of 
Williams  v.  Lerch,  56  Cal.  333,  is  precisely 
in  point.  In  that  case  the  vendor  sold 
the  horses  to  Williams.  The  horses  were 
then  on  the  range,  and  in  the  possession 
of  the  vendor's  agent,  one  Drew.  The 
vendor  told  Drew  that  he  had  sold  the 
horses  to  Williams,  and  directed  him  to 
deliver  them  to  Williams.  Williams  was 
not  present.  Drew  wrote  to  Williams  to 
come  and  get  the  horses.  Williams  replied 
that  he  could  not  then  go  for  them,  but 
said,  "I  want  you  to  take  care  of  them  for 
me."  Drew  replied-  that  he  would  do  so. 
The  court  say  that  the  sale  was  complete. 
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The  stock  being  Id  the  possession  of 
Scotcher,  the  vendor's  agent,  at  the  time 
of  the  sale,  they  were,  In  law,  In  the  pos- 
session of  the  vendor.  Scotcher  made  and 
delivered  to  plaintiff  a  bill  of  sale  or  the 
horses,  and  told  him  that  his  agent  would 
deliver  the  horses  to  him  on  the  range.  "It 
waH  satisfactory  to  the  plaintiff.  He  knew 
when  he  bought  them  that  the  horses 
were  in  the  charge  of  Scotcber's  agent,  and 
he  accepted  them  as  they  ran  on  the  range, 
and,  without  any  knowledge  of  any  exist- 
ing creditor  of.  Scotcher,  paid  in  good 
faith  thestipulated  price.  Everything  was 
done  that  was  necessary  to  a  sale.  It  was 
complete  and  perfect  if  Drew  sulmequently 
delivered  them  to  the  plaintiff,  or  took 
charge  of  them  for  him."  In  the  case  of 
Morgan  v.  Miller,  02  Cal.  492,  it  was  held 
that  "H.,  having  cattle  running  at  large 
with  those  of  his  tenant,  sold  them  to  the 
plaintiff.  The  cattle  were  driven  into  the 
corral,  where  H.  said  to  the  plaintiff, 
'Here  are  your  cows  that  you  bought.* 
Thereupon  the  plaintiff  requested  B.  to 
take  care  of  the  cattle.  B.  agreeing  to  do 
30,  they  were  turned  back  into  the  pas- 
ture.** This  was  decided  to  be  an  imme- 
diate and  actual  change  of  possession, 
valid  a«  to  creditors. 

There  is  no  question  In  thin  case  as  to 
the  good  faith  of  the  plaintiff  and  Kinney. 
The  plaintiff  had  furnished  the  money  to 
Kinney;  and  Kinney  had  pledged  this 
property  to  Murphy  as  security  for  the 
loan,  gave  him  a  bill  of  sale  thereon,  and 
put  them  in  his  possession.  It  is  different 
from  a  case  where  there  Is  actual  fraud, 
and  where  the  vendee  or  pledgee  of  the 
property  is  seeking  to  hold  it  for  the  pur- 
pose of  defrauding  the  creditors  of  the 
vendor. 

The  point  is  made  by  the  respondent 
that  there  is  no  evidence  before  the  court 
that  La  Barge  was  a  creditor  of  Kinney 
attbe  timeof  the  transferor  this  property ; 
In  fact,  there  is  no  evidence  in  the  record  at 
all  that  La  Barge  is  a  creditor  of  Kinney ; 
therefore  he  is  not  in  a  position  to  queH- 
tion  the  validity  of  the  transfer  of  the  pos- 
session of  the  property  to  the  plaintiff.  It 
is  true  a  creditor  desiring  to  contest  the 
validity  of  the  sale  or  transfer  of  personal 
property  must  prove  a  debt  or  Judgment, 
if  it  has  been  reduced  to  a  Judgment,  be- 
fore he  can  be  permitted  to  question  the 
validity  of  the  transfer  of  the  property. 
It  appear*,  however,  from  the  record  in 
this  case,  that  proofs  regarding  the  ques- 
tion of  the  transfer  of  the  property  to  the 
plaintiff  were  introduced  on  the  trial, 
without  any  objection  from  the  plaintiff 
that  the  debts  on  which  the  attachment 
rested  had  not  been  proved.  No  Instruc- 
tion was  asked  concerning  the  point;  nor 
the  attention  of  the  court  below  in  any 
manner  called  to  it.  We  think  the  plain- 
tiff cannot  avail  himself  of  the  absence  of 
the  proof  of  the  attachment  debt  by  objec- 
tion raised  for  the  first  time  in  the  ap- 
pellate court.  See  Mamlock  v.  White,  20 
Cal:  598.  We  think,  also,  considering  the 
character  of  the  property  at  the  time  of 
this  transfer,  that  the  delivery  to  the 
plaintiff,  Murphy,  was  sufficient  to  sus- 
tain the  verdict. 
The  first  instruction  given  at  the  request 


or  plaintiff  is  as  follows :  "  Every  contract 
by  which  the  posuession  of  the  personal 
property  is  transferred  as  security  only  is 
to  be  deemed  a  pledge;  and  if  the  jury  find 
that  P.  H.  Kinney  (the  owner)  trans- 
ferred the  possession  of  the  property  in 
question  to  secure  a  debt  to  the  plaintiff, 
and  the  plaintiff  so  held  it  at  the  time  the 
defendant  took  the  property,  then  they 
will  find  for  the  plaintiff."  The  appellant 
excepts  to  this  charge,  but  we  think  that 
it  correctly  states  the  law. 

The  second  instruction  is  also  ob- 
jected to,  which  is:  "You  are  instructed 
that  a  contract,  in  writing,  though  abso- 
lute on  its  face,  yet  made  to  transfer  per- 
sonal property  to  secure  a  debt,  is  a  pledge 
merely. "  This  is  also  a  correct  statemen t 
of  the  law. 

The  defendant  excepts  to  instruction 
No.  3,  which  is:  "In  considering  what  is 
possession,  and  what  the  giving  of  pos- 
session, you  must  consider  the  nature  of 
the  property,  and  the  manner  in  which  it 
is  usually  held  and  transferred."  We  see 
no  fault  In  either  or  these  instructions. 

The  first  instruction  requested  by  the 
defendant  is  not  the  law,  and  was  properly 
refused,  for  the  reason  that  there  appears 
in  the  record  no  evidence  that,  at  the  time 
of  the  transfer  of  the  possession  of  the 
property,  Kinney  was  indebted  to  La 
Barge  in  any  sum  whatever. 

The  second  instruction  requested  by  the 
defendant  was  also  properly  refused,  for 
the  reason  that  we  think  there  was  suffi- 
cient delivery  of  the  property  at  the  time 
of  the  execution  of  the  bills  of  sale. 

We  think  the  instructions  given  by  the 
court,  In  view  of  theevidence,  were  correct, 
and  the  refusal  of  the  court  to  give  the  in- 
structions requested  by  the  defendant 
was  proper.  For  the  reasons  stated 
above  the  judgment  must  be  affirmed; 
and  it  Is  so  ordered;  costs  awarded  to  re- 
spondent. 

HUSTON,  C.  J.,  concurs. 

SULLIVAN,  J.,  having  been  of  counsel 
in  this  case,  did  not  take  part  in  the  bear- 
ing or  the  determination  thereof. 


'->  Wash.  509) 
BILES  v.  TACOMA,  O.  &.G.  H.  R.  CO. 
(Supreme  Court  of  Washington.  Jan.  13, 1893.) 
Deed — Reservation —  Railroad — Branch  Lixe. 

1.  A  deed  of  railroad  land  "reserving  and 
excepting"  a  strip  400  feet  wide,  to  be  used 
for  a  right  of  way  or  other  railroad  purposes, 
in  case  the  line  of  said  road,  or  any  of  its 
branches,  shall  be  located  on  or  over  the  same, 
does  not  operate  as  an  exception  of  the  strip 
from  the  grant,  but  merely  as  a  reservation  of 
a  right  of  way  or  easement  in  the  land,  and  the 
title  to  the  whole  tract  vests  in  the  grantee  by 
virtue  of  the  deed. 

2.  Where  a  charter  of  a  railroad  company 
empowers  it  to  construct  only  one  specified 
branch  road,  another  road,  incorporated  under 
the  laws  of  a  different  state,  though  con- 
structed and  operated  by  the  first  road,  is  not 
a  "branch"  of  such  road,  within  the  meaning 
of  a  deed  reserving  a  right  of  way  over  the 
granted  premises  in  favor  of  such  road  or  any 
of  its  branches. 

3. 1  Hill's  Code,  §  1535,  which  authorizes 
railroad  companies  incorporated  under  the  laws 
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of  the  state  or  of  the  United  States  to  build 
branch  roads,  does  not  apply  to  a  company 
which  has  failed  to  designate  the  route  of  a  pro- 
posed branch  on  its  records,  and  to  file  a  copy 
thereof  with  the  secretary  of  state,  as  further 
required  by  such  section. 

Appeal  from  superior  court,  Cliebalis 
county;  Mason  Irwin,  Judge. 

Action  by  J.  B.  Biles  against  theTacoraa, 
Olympia  &  Gray'b  Harbor  Railroad  Com- 
pany to  recover  the  possession  of  land. 
From  a  judgment  in  plaintiff's  favor,  de- 
fendant appeals.  Affirmed. 

Mitchell,  Ashton  &  Chapman,  for  appel- 
lant.  Linn  &  Bridges,  for  respondent. 

ANDKRS.  J.  On  May  11, 1876,  the  North- 
ern Pacific  Railroad  Company,  tben  being 
the  owner  of  the  N.  E.  %  of  the  S.  E.  %  of 
section  1,  in  township  No.  17  N.,  of  range 
6  W.  of  the  Willamette  meridian,  con- 
veyed the  same  to  the  respondent  by  a 
warranty  deed  containing  the  following 
clause:  "Reserving  and  excepting  there- 
from, however,  a  strip  of  land  extending 
through  the  game  (or  so  much  of  such  strip 
as  may  be  within  said  described  premises) 
of  the  width  of  four  hundred  feet,— that  Is, 
two  hundred  feet  on  each  side  of  the  cen- 
ter line  of  the  Northern  Pacific  Railroad, 
or  any  of  its  branches,— to  be  used  for  a 
right  of  way  or  other  railroad  purposes, 
in  case  the  line  of  said  railroad  or  any  of 
its  branches  has  been  or  shall  be  located 
on  or  over  or  within  less  than  two  hun- 
dred feet  of  said  described  premises."  The 
appellant  is  a  corporation  organized  aud. 
existing  under  the  laws  of  this  state,  and 
about  the  1st  of  November,  1890, it  entered 
upon  the  land  soconveyed  to  the  respond- 
ent, and  has  since  constructed  a  railroad 
across  thesame.  The  respondent  brought 
this  action  to  recover  the  possession  of  the 
land  so  occupied  by  appellant,  and  alleged, 
in  substance,  in  bis  complaint,  that  on  or 
about  the  1st  day  of  October,  1890,  be  was 
seised  in  fee  and  possessed,  and  entitled 
to  the  possession  of,  a  certain  tract  of  land 
described  as  "a  strip  or  land  400  feet  in 
width,  being  200  feet  on  either  side  of  the 
center  line  of  the  railroad  track  construct- 
ed by  the  defendant  across  the  tract  of 
land  above  described, *  aud  that  while  he 
was  so  seised  and  possessed,  and  entitled 
to  the  possession  thereof,  the  defendant 
appellant  here)  on  or  about  November  1, 
890,  without 'any  right  or  title,  entered 
into  the  possession  of  said  premises,  and 
ousted  and  ejected  the  plaintiff  therelrom, 
and  now  unlawfully  withholds  possessiou 
from  plaintiff,  to  his  damage  in  the  sum  of 
f 500.  The  defendant  denied  that  the  plain- 
tiff was  ever  entitled  to  the  possession  of 
the  premises  sought  to  be  recovered,  or 
that  it  ousted  or  ejected  the  plaintiff  there- 
from, or  that  it  unlawfully  withheld  the 
possession  thereof  from  the  plaintiff,  and 
justified  its  possession  on  the  grounds 
(1)  that  the  Northern  Pacific  Railroad 
Company,  and  not  the  plaintiff,  was  the 
owner  of  the  strip  of  land  described  in  the 
complaint,  and  that  the  defendant  was  in 
possession  by  and  with  the  consent  of  that 
company;  and  (2)  that  it  was  entitled  to 
hold  and  possess  the  premises  by  virtue  of 
being  a  branch  line  of  the  Northern  Pacific 
Railroad  Company,  and  thus  entitled  to 


the  reservation  or  exception  contained  in 
the  deed  of  that  company  to  the  plaintiff. 
The  court  below  held  that  the  plaintiff 
was  the  owner, and  entitled  to  the  posses- 
sion, of  the  demanded  premises,  and  gave 
judgment  accordingly ;  and  the  first  ques- 
tion presented  for  our  determination  on 
this  appeal  is  whether  the  title  to  the  strip 
of  land  in  dispute  passed  to  the  respondent 
by  the  deed  of  May  11,  l«76.  There  is  no 
question  but  that  the  fee  of  the  whole  40- 
acre  tract  described  in  the  deed  is  io  the 
respondent,  unless  the  400-foot  strip  was 
withdrawn  from  the  operation  of  the  con- 
veyance by  the  clause  above  mentioned. 
It  is  claimed  by  the  appellant  that  the 
restriction  in  the  Instrument  amounts  to 
an  exception  of  so  mnch  of  the  land  as  Is 
contained  in  the  400-foot  strip,  and  that 
the  title  to  the  same  did  not  pass  to  the 
grantee,  but  that  the  Northern  Paciflc 
Railroad  Company  is  still  the  absolute 
owner  thereof.  On  the  contrary,  the  re- 
spondent insists  that  the  clause  in  the 
deed  at  most  is  but  a  mere  reservation  of 
a  right  of  way  over  the  land  in  favor  of 
the  Northern  Paciflc  Railroad  Company, 
and  that  the  appellant,  being  a  stranger 
to  the  reservation, can  claim  no  rights  un- 
der it.  While  it  Is  truo  that  there  is  a 
technical  legal  distinction  between  an  ex- 
ception and  a  reservation,  it  is  also  true 
that,  whether  a  particular  clause  in  a  deed 
will  be  considered  an  exception  or  a  reser- 
vation depends  not  so  much  upon  the 
words  used  as  upon  the  nature  of  the  right 
or  thing  excepted  or  reserved.  Martind. 
Conv.  p.  106,  §  118.  An  exception  is  a 
clause  in  a  deed,  which  withdraws  from 
its  operation  some  part  of  the  thinggrant- 
ed,  and  which  would  otherwise  have 
passed  to  the  grantee  under  the  general 
description.  The  part  excepted  is  in  ex- 
istence at  the  time  of  the  grant,  and  re- 
mains in  the  grantor  unaffected  by  the 
conveyance.  A  reservation  la  the  crea- 
tion in  behalf  of  the  grantor  of  a  new 
right  issuing  out  of  the  thing  granted, 
something  which  did  not  exist  as  an  inde- 
pendent right  before  the  grant.  5Amer. 
&  Eng.  Enc.  Law,  p.  455,  tit.  "Deeds;* 
Tied.  Real  Prop.  §  843.  But  frequently  the 
words  "exception"  and  "reservation"  are 
used  as  synonymous, and  the  term  "excep- 
tion" will  be  held  to  mean  "reservation" 
whenever  it  may  be  necessary  to  effec- 
tuate the  intention  of  the  parties  to  thein- 
strument.  Winthrop  v.  Fairbanks,  41  Me. 
307;  Whitaker  v.  Brown,  46  Pa.  St.  197; 
Cowdrey  v.  Colburn,  7  Alien,  13:  Stock- 
well  v.  Coulllard,  129  Mass.  231 ;  Martind. 
Conv.  supra.  In  the  deed  before  us  the 
language  Is,  "reserving  and  excepting 
therefrom,"  etc.  These  words  must  be 
construed  to  mean  either  a  reservation  or 
an  exception,  for,  strictly  speaking,  a 
thing  cannot  be  both  reserved  and  except- 
ed at  the  same  time;  and  the  meaning  can 
best  be  arrived  at  by  ascertaining,  if  pos- 
sible, the  intention  of  the  parties,  as  evi- 
denced by  the  words  of  the  deed,  the  object 
they  bad  in  view,  and  the  circumstances 
under  which  the  deed  was  executed.  At 
that  time  the  Northern  Paciflc  Railroad 
Company  was  the  owner  of  a  vast  area  of 
land,  which  had  been  granted  to  it  by  the 
congress  of  the  United  States  to  aid  it  in 
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the  construction  of  its  railroad  and  tele- 
graph line  from  Lake  Superior  to  Puget 
sound.  It  desired  to  sell  these  lands,  and 
the  respondent  desired  to  purchase  the 
particular  legal  subdivision  above  de- 
scribed, and  the  whole  thereof.  But  the 
railroad  company  deemed  it  possible  that 
it  might  at  some  time  in  the  future  extend 
its  railroad,  or  build  a  branch  line  over 
this  land.  In  that  event,  a  right  of  way 
across  the  premises  would  be  necessary; 
and  to  provide  for  such  a  contingency  it 
"reserved  and  excepted  "in  its  deed  a  strip 
of  the  land  400  feet  wide,  "  to  be  used  for  a 
right  of  way,  or  other  railroad  purposes, 
in  case  the  line  of  said  road,  or  any  of  its 
branches,  has  been  or  shall  be  located  on 
or  over  or  within  less  than  200  feet  of  said 
described  premises. "  At  th«  time  the  deed 
was  executed  no  road  had  been  located 
on  or  over  or  within  less  than  200  feet  of 
said  premises,  a n<l  there  was  no  particu- 
lar portion  of  the  land  identified  and  de- 
scribed, as  it  doubtless  would  have  been 
had  it  been  the  intention  of  the  grantor  to 
except  it  from  the  operation  of  the  grant. 
We  think  the  clause  referred  to  simply  re- 
served a  right  of  way  over— an  ease- 
ment in— the  land  conveyed,  and  that 
the  ownership  of  the  whole  tract  passed 
to  the  respondent  by  virtue  of  the  deed. 
Barlow  v.  Railroad  Co.,  29  Iowa,  270; 
Dunstan  v.  Railroad  Co.,  (N.  D.)  49  N.  W. 
Bep.  427.  Indeed, it  seems  to  have  been  so 
understood,  both  by  the  appellant  and 
the  Northern  Pacific  Railroad  Company, 
at  the  time  the  former  was  about  to  ap- 
propriate the  strip  of  land  in  question  for 
the  purposes  of  its  road,  for  at  that  time 
both  companies,  by  their  attorney,  served 
a  notice  in  writing  upon  the  respondent 
that  the  appellant  company  was  a  branch 
of  the  Northern  Pacific  Bailroad  Com- 
pany, and,  as  such,  was  entitled  to  the 
right  of  way  "excepted  and  reserved  "in 
the  deed  of  May  11,  1876.  and  that  the  ap- 
pellant company  would  "  use  the  said  right 
of  way  at  once  for  the  construction  and 
operation  of  its  road  now  In  course  of  con- 
struction. " 

The  next  question  is  whether  the  ap- 
pellant corpora  lion's  railroad  is  such  a 
branch  of  the  Northern  Pacific  Bailroad  as 
entitled  it  to  use,  without  the  consent  of 
the  respondent,  and  without  compensa- 
tion first  paid  to  him,  the  right  of  way 
reserved  in  his  deed.  It  is  not  claimed 
that  the  appellant  ever  took  any  steps  un- 
der the  statute  to  acquire  the  right  of 
way  over  respondent's  land  by  condemna- 
tion, or  that.it  ever  paid  anything  to  the 
respondent  for  such  right  of  way.  Nor 
is  it  claimed  that  appellant's  railroad  Is 
either  a  part  of  the  main  line  or  a  branch 
of  the  road  which  congress  specially  au- 
thorised the  Northern  Pacific  Bailroad 
Company  to  construct  by  the  act  of  July 
2, 1864,  by  which  the  company  was  Incor- 
porated, or  by  any  subsequent  act  or  res- 
olution. By  Its  charter  that  company 
was  authorized  and  empowered  to  con- 
struct a  railroad  line  with  a  branch  from 
one  designated  point  to  another.  Sec  13  St. 
at  Large,  865;  16  St.  at  L<irge,  57,  878,  879. 
But  it  Is  argued  by  the  leurned  counsel  for 
the  appellant  that,  inasmuch  as  the  evi- 
dence snows  that  the  Northern  Pacific  Rail- 


road Company,  or  Its  officers,  actually 
paid  for  the  construction  of  appellant's 
road,  and  for  the  right  of  way  for  the 
same,  whenever  any  payment  was  made 
therefor,  and  that  it  has  operated  the 
road  ever  since  its  completion,  it  is  "for 
all  practical  par  poses  "a  branch  of  the 
Northern  Pacific  Railroad,  and,  as  such, 
entitled  to  the  benefit  of  the  reservation 
in  its  behalf.  It  is  true,  as  claimed  by  ap- 
pellant, that  whether  a  particular  por- 
tion of  a  railway  is  a  branch  railroad  or 
not  does  not  depend  upon  Its  length  or 
direction;  but  it  must  be  connected  with, 
and  lead  from,  a  main  line,  already  con- 
structed. In  order  to  be  such,  (Keeling  v. 
Griffin,  56  Pa.  St.  305;  I  Wood, By.  Law,  § 
189,)  and  it  must  be  a  part,  a  section,  or 
subdivision  of  the  main  road,  (McAboy's 
Appeal,  107  Pa.  St.  548.)  See,  also, Carlson 
v.  Bailroad  Co.,  (Minn.)  37  N.  W.  Bep. 
341.  No  railroad  company  can  construct 
branch  lines  unless  the  power  to  build 
tbera  is  conferred  by  its  charter,  either  ex- 
pressly or  by  necessary  implication.  1 
Wood,  By.  Law,  $  189,  and  cases  cited. 
As  we  have  already  seen,  the  charter  of 
the  Northern  Pacific  Bailroad  Company 
empowered  it  to  construct  oue  specified 
branch  line  of  road,  and  we  must  pre- 
sume that  if  congress  had  intended  to  au- 
thorize it  to  build  branches  generally  it 
would  have  said  so.  We  are  constrained 
to  hold,  therefore,  that  the  company,  un- 
der its  charter,  is  without  legal  power  or 
authority  to  construct  any  other  branch 
line  than  the  one  therein  mentioned.  As 
we  understand  it,  the  Tacoma,  Olympia 
&  Gray's  Harbor  Bailroad  Company  was 
Incorporated,  under  the  laws  of  this  state, 
for  the  express  purpose  of  building  this 
railroad.  The  two  companies  are  dis- 
tinct corporations,  and  derive  their  pow- 
ers from  separate  sources.  One  was  cre- 
ated by  the  state,  and  possesses  only  such 
powers  and  privileges,  and  is  subject  to 
such  restrictions,  as  the  state  has  granted 
or  imposed;  the  other  was  chartered  by 
congress,  and  its  rights  and  duties  werp 
prescribed  by  its  charter;  and,  this  being 
so,  it  seems  to  us  that  neither  can  enlarge 
its  privileges,  or  gain  any  Immunities, 
under  the  law,  by  any  arrangement  It 
may  make  with  the  other.  It  is  further 
insisted,  however,  by  appellant,  that  sec- 
tion 17  of  the  charter  of  the  Northern  Pac- 
ific Bailroad  Company,  taken  in  connec- 
tion with  section  1  of  the  act  of  the  legis- 
lature of  March  28,  1890,  (1  Hill,  Code,  § 
1535,)  authorizes  it  to  construct  branch 
roads  In  this  state.  But,  so  far  as  tut, 
present  case  is  concerned,  It  is  not  neces- 
sary to  determine  the  effect  of  this  legisla- 
tion. It  is  sufficient  to  observe  that  the 
Northern  Pacific  Bailroad  Company  has 
not  brought  itself  within  the  provisions 
of  the  act  of  our  legislature.  By  said  sec- 
tion 1535  it  is  provided,  among  other 
things,  that  any  railroad  corporation  or- 
ganized under  the  la  ws  of  this  state  or  of 
the  United  States  may  build  branch  roads, 
either  from  any  point  on  its  line  of  road 
or  from  any  point  on  the  line  of  any  other 
road.  But  it  is  also  provided  that  before 
building  any  such  branch  road  such 
corporation  shall,  by  resolution  of  its 
directors  or  trustees,  to  be  entered  in 
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the  records  of  its  proceedings,  desig- 
nate the  route  of  such  proposed  branch, 
and  file  a  copy  of  such  record,  certified  by 
the  president  and  secretary,  in  the  office 
of  the  secretary  of  state,  who  shall  In- 
dorse thereon  the  date  of  the  filing  there- 
of, and  record  the  same;  and  thereupon 
such  corporation  shall  have  h11  the  rights 
and  privileges  to  build  such  branch,  and 
receive  aid  thereto,  which  it  would  have 
had  if  it  bad  been  authorised  in  its  char- 
ter or  articles  of  incorporation.  For  aught 
that  appears  In  the  record,  the  railroad 
company  failed  to  comply  with  the  re- 
quirements of  this  statute,  and  it  is  there* 
fore  not  in  a  position  to  claim  any  bene- 
fits thereunder.  Nor  do  we  think  that 
the  respondent  is  estopped  by  the  recitals 
in  the  deed,  or  by  the  evidence,  from  deny- 
ing the  right  of  his  grantor  to  build  branch 
roadH.  The  word  "  branches, "  as  therein 
used,  must  be  taken  to  mean  such 
branches  as  the  railroad  company  was 
or  might  be  legally  authorized  to  con- 
struct, not  such  as  it  might  build  or  oper- 
ate in  the  name  of  some  other  corpora- 
tion. 

Some  minor  matters  were  discussed  by 
counsel,  which,  in  view  of  what  we  have 
already  said,  it  is  not  necessary  to  con- 
sider. Upon  the  whole  ease  as  presented 
in  the  record,  we  think  the  judgment  of 
the  lower  court  was  right,  and  it  is  there- 
fore affirmed. 

DUNBAR,  C.J,  and  SCOTT  and  STILES, 
JJ.,  concur. 

(5  Wash.  85)  > 

BROWN  v.  CITY  OP  SEATTLE  et  al. 
(Supreme  Court  of  Washington.  Jan.  14, 1893.) 
For  former  report,  see  31  Pac.  Rep.  813. 

HOYT,  J.,  (dissenting.)  I  think  the 
Judgment  of  the  court  below  should  be 
reversed.  When  those  under  whom  the 
plaintiff  claims  dedicated  the  street  to 
public  use,  it  is  conceded  that  they, in  sub- 
stance, said:  "Take  thh»  street,  and  use 
it."  I  think  it  equally  clear  that  they,  in 
effect,  further  said:  "Improve  this  street 
so  as  to  adapt  It  for  use  as  such."  Such 
adaptation  would,  of  course,  include  such 
change  in  the  surface  thereof  as  was  nec- 
essary to  best  adapt  it  to  the  purposes 
for  which  it  was  designed.  If  euch  was 
the  effect  of  the  dedication,  It  seems  clear 
that  the  dedicators  could  not  claim  dam- 
ages against  the  public  for  doing  that 
which  they  had  said  it  should  do ;  and,  as 
the  plaintiff  could  get  no  better  right  than 
these  under  whom  she  holds,  it  follows 
that  for  the  injuries  set  out  in  the  com- 
plaint there  could  be  no  recovery.  In  the 
case  of  Parke  v.  City  of  Seattle.  32  Pac. 
Rep.  82,  (Just  decided,)  I  have  at  some 
length  given  my  reasons  for  holding  that 
for  such  injuries  no  action  will  lie.  I  shall 
not  repeat  them  here. 

Something  is  said  in  the  opinion  of  the 
majority  of  the  court  as  to  the  proper 
construction  of  that  provision  in  our  con- 
stitution which  provides  that  no  proper- 
ty shall  be  taken  or  damaged  for  public 
UHe  without  compensation.  Iam  unable 
to  agree  with  what  is  thus  said,  and  if,  in 


my  opinion,  a  construction  of  such  clause 
waa  necessary  to  the  decision  of  this  case, 
I  should  feel  It  my  duty  at  some  length  to 
express  my  dissent  from  the  views  thus 
expressed ;  but  under  ray  view  of  the  effect 
of  the  dedication,  as  above  stated,  the 
decision  of  the  case  does  not  call  for  sucb 
construction;  hence  I  shall  not  now  dis- 
cuss it. 

(5  Wash.  422) 

SEAL  v.  PUGET  SOUND  LOAN  &  IN- 
VESTMENT CO. 
(Supreme  Court  of  Washington.   Dec.  22, 1802.) 

Corporations— Officers  —  Ratification— Plead- 
ing. 

1.  The  action  of  the  board  of  trustees  of  a 
corporation  in  arranging  for  the  payment  of, 
and  actually  making  a  part  payment  on,  a  mort- 
gage executed  by  the  proper  officers,  but  with- 
out authority  of  the  board,  is  a  ratification  of 
the  mortgage;  and  the  corporation  is  thereafter 
estopped,  as  against  innocent  purchasers  of  the 
mortgage,  from  attacking  its  validity  because 
not  authorized  by  the  trustees. 

2.  On  foreclosure  of  a  mortgage  executed 
by  the  proper  officers  of  a  corporation,  proof  of 
ratification  by  the  corporation  is  admissible  un- 
der an  allegation  that  the  officers  were  author- 
ized to  execute  the  mortgage,  since  a  ratification 
has  a  retroactive  effect,  and  is  equivalent  to  an 
original  authority. 

Appeal  from  superior  court,  Jefferson 
county;  James  G.  McClinton,  Judge. 

Action  by  C.  F.  Seal  against  the  Paget 
Sound  Loan  &  Investment  Company  for 
the  foreclosure  of  a  mortgage.  From  a 
decree  in  plaintiff's  favor,  defendant  ap- 
peals. Affirmed. 

John  Trumbull,  for  appellant.  Carroll 
&  Robde,  for  respondent. 

DUNBAR,  J.  This  action  is  for  the  fore- 
closure of  a  mortgage  on  certain  real 
estate,  in  which  appellant,  a  corporation, 
was  mortgagor.  The  mortgage  shows 
on  Its  face  that  It  was  regularly  executed 
by  proper  officers  of  thecorporatlon.  The 
defense  sought  to  be  establiKhed  is  that  the 
mortgage  was  executed  by  officers  of  the 
corporation  without  authority  from  such 
corporation.  The  referee  before  whom  the 
testimony  was  taken  finds,  as  a  question 
of  fact,  that  the  note  and  mortgage  were 
executed  and  delivered  by  the  president 
and  secretary  without  being  previously 
authorized  by  the  board  of  trustees  so  to 
do.  Whether,  considering  all  the  testi- 
mony and  exhibits  in  this  case,  we  should 
be  inclined  to  adopt  the  referee's  finding  in 
this  particular  is  not  necessary  now  to 
determine;  for  there  is  no  question  of  the 
correctness  of  the  further  finding  that  the 
action  of  the  president  and  secretary  was 
afterwards  ratified  by  the  corporation. 
This  mortgage  was  executed  July  1,  1889, 
for  the  sum  off 6,000.  It  was  an  instru- 
ment that  thecorporatlon  had  a  right,  un- 
der the  law.  to  execute.  It  was  prepared 
b.v  the  attorney  of  the  corporation,  who, 
by  its  by-laws,  Is  made  the  legal  adviser 
of  the  company  and  board  of  trustees,  and 
who  Is  required,  by  the  by-lawB,  to  draw 
all  contracts  required,  and  to  examine  and 
pans  upon  the  legality  and  sufficiency  of  all 
instruments  submitted  by  the  board  of 
trustees,  or  its  officers.   The  testimony 
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shows  that  the  corporation  was  aware 
from  the  first  of  the  existence  of  this  mort- 
gage; that  they  never  objected  to  It,  or 
sought  to  refute  it,  in  any  manner  what- 
ever, but  on  the  contrary  they  indorsed 
and  ratified  Itsexecution  ;  that  on  May  22, 
1890,  the  board  of  trustees,  at  a  regular 
meeting,  considered  and  discussed  this 
note  and  mortgage,  and,  instead  of  there 
being  any  talk  of  refuting  it,  they,  on  the 
other  hand,  by  virtue  of  a  motion  made 
and  passed  by  the  board  of  trustees,  ap- 
pointed a  committee  to  arrange  for  the 
payment  of  the  same,  and  that  on  the  12th 
day  of  December,  1890,  the  corporation  did 
actually  make  a  payment  out  of  its  cor- 
porate funds  on  the  note  secured  by  said 
mortgage,  of  f 1,400,  and  on  the  23d  day 
of  March,  1891,  made  another  payment,  of 
$700.  And  no  act  looking  towards  the 
refutation  of  this  mortgage  was  done  until 
two  years  after  Ms  execution,  and  long 
after  it  had  passed  into  the  hands  of  inno- 
cent purchasers.  The  testimony  shows 
that  this  was  not  the  only  transaction  of 
this  kind  wherein  thecorporation  had  rati- 
fied the  actions  of  the  president  and  sec- 
retary, and  accepted  their  acts  as  binding 
upon  it.  This  was  an  executed  contract, 
and  the  record  in  this  case  plainly  shows 
such  a  state  of  facts  as,  under  all  the  au- 
thorities, would  be  held  to  be  a  ratification 
of  the  acts  of  its  officers;  and  the  corpora- 
tion will  therefore  be  estopped  from  deny- 
ing the  authority  of  its  agents. 

We  think  the  objection  Is  not  well  taken 
that  proof  of  ratification  could  not  be  ad- 
mitted under  the  allegations  of  authority 
in  the  complaint.  The  ratification  by  a 
principal  of  an  unauthorized  act  by  an 
agent  has  a  retroactive  efficacy,  and,  be- 
ing equivalent  to  an  original  authority, 
an  allegation  of  dueauthority  is  sustained 
by  proof  of  such  ratification.  2  Estee,  PI. 
&  Pr.  §  1984;  Abb.  Tr.  Ev.  §  28.  And,  even 
if  it  were  not  authorized,  this  is  an  equi- 
table action;  and  the  court,  in  the  further- 
ance of  Justice,  will  consider  the  complaint 
as  amended  to  correspond  with  the  facts 
proven,  when  it  can  be  rightfully  done,  as 
in  this  case.  We  helieve  that  no  injustice 
has  been  done  to  the  defendant,  and  that 
it  has  In  no  way  been  misled  by  the  plead- 
ings.   The  judgment  is  affirmed. 

ANDERS,  C.  J.,  and  SCOTT,  STILES, 
and  HOYT,  J.T.,  concur. 


(5  Wash.  429) 

WINSOR  v.  JOHNSON  et  al. 
(Supreme  Court  of  Washington.   Dec.  30, 1892.) 
Loos  and  Logging— Liexs— Manufacture  or 
Lumber. 

1.  Gen.  St.  8  1679,  provides  that  every 
person  performing  labor  on,  or  who  shall  as- 
sist in  obtaining  or  securing,  saw  logs,  shall 
have  a  lien  thereon  for  labor,  or  in  securing 
the  same.  Section  1680  provides  that  every 
person  performing  labor  on,  or  who  shall  as- 
sist in  manufacturing,  saw  logs,  has  a  lien  on 
the  lumber.  Held,  that  such  statutes  provided 
for  two  distinct  classes  of  liens,  and  that  a 
lien  for  labor  on,  or  in  securing,  saw  logs,  did 
not  attach  to  the  lumber  into  which  such  logs 
were  afterwards  manufactured. 

2.  An  agreement  was  entered  into  between 
certain  persons,  claiming  liens  on  log»,  with  the 


owner  thereof,  whereby  they  were  to  be  placed 
in  the  hands  of  a  receiver  for  sale,  and  the  pro- 
ceeds to  be  paid  into  court  to  liquidate  the  lien 
claims.  The  logs  were  sold,  and  notes  taken 
therefor  in  the  name  of  the  judge  before  whom 
the  action  was  pending,  and  C,  one  of  the 
claimants,  got  possession  of  the  notes,  and  un« 
der  an  agreement  with  the  owner,  to  which  the 
other  claimants  were  not  parties,  converted  the 
proceeds  to  his  own  use.  Held,  that  C,  having 
entered  into  such  agreement,  could  not  there- 
after object  to  the  sufficiency  of  the  notices  of 
liens  held  by  the  other  claimants,  and  that  he 
would  be  required  to  pay  the  proceeds  of  the 
notes  received  by  him  into  court,  to  be  distrib- 
uted among  the  lien  claimants  according  to  the 
agreement. 

Appeal  from  superior  court,  King  coun- 
ty; I.  J.  Lichtenberg,  Judge. 

Action  by  Richard  Winsor  against 
Thomas  Johnson  and  others  to  foreclose 
certain  liens  tiled  against  saw  logs.  There 
was  a  judgment  for  defendants,  and  plain- 
tiff appeals.  Judgment  as  to  defendant  the 
Bank  of  North  Seattle  affirmed.  Judg- 
ment as  to  defendant  George  W.  Crane  re- 
versed. 

Winsor,  Farwell  &  Morris,  for  appel- 
lant. J.  H.  Cannon  and  Charles  E.  Patter- 
son, for  respondent  George  W.  Crane. 
McClure  &  Wheeler  and  Thomas  R.  Shep- 
ard.for  respondent  Bank  of  North  Seattle. 

HOYT,  J.  This  action  was  brought  by 
the  plaintiff  against  a  large'number  of  de- 
fendants for  the  purpose  of  foreclosing  cer- 
tain liens  which  bad  been  theretofore  filed 
against  a  lotof  saw  logs  and  aquantity  of 
lumber.  Thedefendant  the  Bank  of  North 
Seattle  and  the  defendant  George  W.Crane 
are  the  only  two  who  seem  to  have  so  ap- 
peared in  the  case  as  to  make  It  necessary 
for  us  to  discuss  their  rights.  The  rights 
of  these  two  are  somewhat  different,  and 
we  shall,  to  a  certain  extent,  have  to  dis- 
cuss them  separately.  Both  of  them  at- 
tack the  lien  notices  as  being  insufficient 
to  create  a  Hen  upon  the  logs  which  were 
attempted  to  be  described  therein.  The 
conclusion  to  which  we  have  come  as  to 
other  questions  in  the  case  makes  it  un- 
necessary for  us  to  decide  as  to  the  valid- 
ity of  such  Hen  notices.  Ab  to  the  defend- 
ant the  Bank  of  North  Seattle  the  other 
question— and  the  one  which,  under  our 
determination  thereof,  Is  decisive  of  the 
controversy,  as  between  it  and  the  plain- 
tiff— is  as  to  whether  or  not  a  Hen  for  la- 
bor upon,  or  In  securing,  saw  logs,  will 
attach  to  the  lumber  into  which  such  saw 
logs  may  be  manufactured.  If  such  lien 
does  not  so  attach,  then  it  is  conceded 
that  the  Bank  of  North  Seattle  is  not  lia- 
ble to  plaintiff,  even  although  the  liens 
held  by  plaintiff  are  valid  and  binding  as 
against  the  saw  logs.  We  feel  constrained 
by  our  statute  to  bold  that  the  Hen  upon 
saw  logs  cannot  be  so  extended  as  to 
reach  the  lumber manufactured  therefrom. 
Section  1679.  Gen.  St.,  provides  that  every 
person  performing  labor  upon,  or  who 
shall  assist  in  obtaining  or  securing,  saw 
logs,  has  a  Hen  upon  the  same  for  the 
work  or  labor  done  upon,  or  in  obtaining 
or  securing,  the  same.  Section  1680  pro- 
vides that  every  person  performing  labor 
upon,  or  who  shall  assist  in  the  manufac- 
ture of,  saw  logs  into  lumber,  has  a  lien 
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upon  such  lumber.  Construing  these  two 
sections  together,  tney  provide  for  two 
classes  of  liens.  It  Is  true  that  the  opening 
part  of  section  1680  might  be  so  construed 
as  to  cover  the  same  class  of  work  as  Is 
provided  for  in  section  1679.  But,  If  we 
so  construe  It,  we  establish  the  fact  that 
the  legislature  has  unnecessarily  twice 
enacted  substantially  the  same  provision. 
II  it  Is  to  be  thus  construed,  the  whole  ob- 
ject thereof  could  have  been  accomplished 
by  a  silgbt  change  in  the  wording  of  said 
section  1679.  On  the  other  hand,  if  we 
construe  said  section  1680  as  being  intend- 
ed only  to  fully  protect  all  laborers  en- 
gaged In  the  manufacturing  of  saw  logs 
Into  lumber,  whether  performing  such  la- 
bor directly  upon  the  logs  and  lumber,  or 
In  assisting  in  the  manufacture  of  such 
lumber,  though  not  doing  work  directly 
thereon,  force  is  given  to  every  word  of 
the  section,  and  any  repetition  of  the  pro- 
visions already  fully  set  out  In  the  preced- 
ing section  will  be  avoided.  If  It  is  held 
that  this  section  applied  to  labor  in  secur- 
ing the  logs,  and  also  to  that  done  in 
transforming  them  into  lumber,  much  un- 
certainty would  arise  In  the  determina- 
tion of  the  -  respective  rights  of  the  lien 
claimants;  and  the  difficulty  of  enforcing 
the  statute,  which  at  best  is  sufficiently 
great,  would  be  greatly  multiplied. 

As  to  defendant  Crane.  The  record  is  in 
a  very  unsatisfactory  condition,  and  it  is 
difficult  therefrom  to  determine  the  exact 
status  of  the  controversy.  However,  in 
view  of  the  offers  to  prove  made  by  the 
plaintiff  during  the  progress  of  the  trial, 
and  the  action  of  the  court  in  regard  there- 
to, and  the  remarks  made  by  It  In  connec- 
tion with  Its  rulings  thereon,  with  the  ap- 
parent acquiescence  of  all  the  parties,  and 
in  view  of  the  statement  of  facts  in  the 
brief  of  said  defendant,  It  sufficiently  ap- 
pears that  said  defendant  Crane  and  the 
plaintiff  and  the  owner  of  the  logs  entered 
into  a  stipulation  or  agreement  by  which 
the  logs  were  placed  In  the  hands  of  a  spe- 
cial receiver,  to  bo  by  him  sold,  and  the 
proceeds  thereof  paid  Into  court  for  the 
pro  rata  benefit  of  the  lien  claims  held  by 
the  plaintiff  and  the  Bald  defendant;  that 
in  pursuance  of  such  stipulation  and 
agreement  the  logs  were  sold  by  the 
receiver,  and  notes  taken  therefor  in 
the  name  of  one  of  the  Judges  of  the 
superior  court;  that,  instead  of  said 
notes  being  deposited  In  court,  they  were 
held  by  the  said  defendant  or  his  attor- 
neys, and  when  paid  the  money  was  re- 
ceived by  or  on  behalf  of  the  said  defend- 
ant, and  by  virtue  of  some  arrangement 
between  him  and  the  owner  of  the  logs, 
to  which  the  plaintiff  was  not  a  party,  ap- 
propriated to  his  own  use.  Such  being 
the  fact,  the  said  defendant  was  not  In  a 
condition  to  attack  the  notices  of  lien 
claims  held  by  the  plaintiff.  So  far  as  he 
was  concerned,  it  was  the  duty  of  the 
court  to  hold,  such  claims  good,  regard- 
less of  the  question  as  to  whether  or  not 
the  law  had  been  strictly  compiled  with  in 
attempting  to  perfect  the  same.  Nor  do 
we  think  that  the  claim  of  said  defendant 
that  the  force  of  said  stipulation  and 
agreement  was  lost  by  reason  of  the  ina- 
bility ol  the  parties  thereto  to  agree  as  to 


the  distribution  of  the  money  thereunder 
can  be  sustained.  As  to  them  the  agree- 
ment was  irrevocable,  without  the  con- 
sent of  all,  so  soon  as  the  receiver  had 
made  sale  of  the  logs.  Upon  such  sale  be- 
ing consummated,  the  proceeds  thereof 
rightfully  belonged  In  the  registry  of  the 
court;  and  it  was  the  duty  of  such  court 
to  take  Jurisdiction  of  the  same  as  a  trust 
fund,  and  distribute  It  in  accordance  with 
the  stipulation,  even  although  some  of 
the  parties  thereto  objected  to  such  a 
course  being  taken.  We  can  see  no  reason 
why  the  case  at  bar  did  not  give  the  court 
Jurisdiction  to  proceed  in  the  execution  of 
said  trust.  The  refusal  of  the  court  to  al- 
low the  plaintiff  to  Introduce  proof  of 
such  stipulation  was  error,  and  would  re- 
quire the  reversal  of  the  decree,  and  a  re- 
trial upon  that  question,  did  not  the  full 
facts  in  regard  thereto  sufficiently  appear 
In  the  record  now  before  this  court;  but, 
as  it  does,  a  new  trial  is  not  necessary,  as 
this  court  can  now  direct  the  entry  of  the 
proper  decree. 

It  follows  that  the  action  of  the  lower 
court  in  refusing  the  plaintiff  any  relief 
against  the  Bank  of  North  Seattle  was 
correct,  but  that  It  should  have  required 
defendant  Crane  to  have  paid  into  court 
all  the  proceeds  derived  from  the  sale  of 
the.  logs,  and  the  same  should  have  been, 
by  proper  decree,  distributed  pro  rata 
among  the  holders  of  the  several  lien 
claims  who  were  parties  to  such  stipula- 
tion. The  decree  an  to  the  defendant 
Crane  must  therefore  be  revenged,  and  the 
cause  remanded,  with  Instructions  to  en- 
ter a  decree  in  accordance  with  this 
opinion. 

ANDERS,  C.  J.,  and  DUNBAR,  STILES, 
and  SCOTT,  JJ.,  concur. 


(6  Waah.  439) 
DELLON  v.  FOLSOM  et  ol. 
(Supreme  Court  of  Washington.  Dec.  30, 1892.) 

WlTX  ESS — CROSS-EXAMINATION' — A  PPKAU 

1.  In  an  action  by  a  real-estate  broker  to 
recover  commissions  under  an  alleged  contract 
to  sell  land,  defendants  may  ask  plaintiff  on 
cross-examination  whether  he  was  in  the  em- 
ploy of  the  purchasers,  and  received  compensa- 
tion from  them  for  his  transacting  such  sale,  in 
order  to  discredit  his  testimony  in  relation  to 
the  making  of  the  contract  on  which  suit  was 
brought,  though  such  defense  was  not  pleaded. 

2.  Where  there  is  a  substantial  conflict  in 
the  testimony  upon  the  main  issue,  the  appel- 
late court  will  not  disturb  a  verdict  merely  be- 
cause there  is  a  preponderance  of  evidence  in 
favor  of  the  other  side  of  the  issue. 

3.  A  verdict  returned  in  favor  of  both  de- 
fendants after  a  nonsuit  as  to  one  of  them,  if 
not  excepted  to  by  plaintiff,  will  not  be  disturb- 
ed on  appeal,  unless  he  is  deprived  of  substan- 
tial rights  by  reason  thereof. 

Appeal  from  superior  court,  Snohomish 
couuty;  John  C.  Denney,  Judge. 

Action  by  Joseph  L.  Dillon  against  Rob- 
ert N.  Folsom  and  another  to  recover 
commissions  for  selling  defendants'  lands. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

Ault  &  Munns.  for  appellant.  Frater  & 
Coleman,  for  respondent. 
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HOYT,  J.  This  was  an  action  brought 
by  plaintiff  to  recover  of  the  defendants 
an  amount  alleged  to  be  due  him  as  com- 
mission upon  the  sale  of  certain  real  es- 
tate. Three  principal  errors  a  re  alleged  as 
grounds  for  reversal :  (1)  That  the  court 
erred  in  its  rulings  In  the  admission  of  tes- 
timony ;  (2)  that  the  verdict  wasnot  sup- 
ported by  the  evidence;  and  (8)  that  the 
verdict  rendered  by  the  Jury  was  in  favor 
of  both  of  the  defendants,  when  a  motion 
for  nonsuit  had  been  granted  before  the 
rendition  of  such  verdict  in  behalf  of  one 
of  them. 

Under  the  first  subdivision  it  is  claimed 
that  it  was  error  ou  the  part  of  the  court 
to  allow  certain  questions  to  be  asked  the 
plaintiff,  by  way  of  cross-examination, 
and  that  it  likewise  erred  in  allowing  ques- 
tions upon  the  same  subject  to  be  put  to 
defendant  Polsom.  These  two  exceptions 
present  substantially  the  same  questions; 
hence  it  Is  only  necessary  to  discuss  one 
of  them.  The  court  required  the  plaintiff 
to  answer,  by  way  of  cross-examination, 
an  to  whether  or  not  he  was  employed  by 
Hlles  &  Burchans  at  the  time  he  sold 
Folsom's  place.  .Appellant  alleges  that 
this  was  error,  for  the  reason  that  the 
answer  did  not  set  up  by  way  of  defence 
the  fact  that  plaintiff,  at  the  time  be 
made  the  Rale,  received  compensation,  for 
bis  services  in  connection  with  such  sale, 
from  the  purchasers.  We  think,  however, 
that,  under  the  general  Issue,  the  defend- 
ants were  entitled  to  show  any  circum- 
stances which  would  tend  to  throw  dis- 
credit upon  plaintiff's  testimony  in  rela- 
tion to  the  making  of  the  contract  upon 
which  the  suit  was  brought,  and  that  the 
circumstance  that,  at  the  time  said  al- 
leged contract  was  made,  be  was  in  the 
employ  of  the  purchasers,  and  receiving 
compensation  from  them,  would  have 
such  a  tendency.  The  allowance  of  such 
cross-examination  was  clearly  within  the 
proper  discretion  of  the  trial  court. 

Upon  the  second  question,  it  is  argued 
that,  taking  all  the  testimony  together, 
there  was  such  a  clear  preponderance  in 
favor  of  the  contention  of  the  plaintiff 
that  a  verdict  in  favor  of  the  defendants 
should  not  be  allowed  to  stand.  An  ex- 
amination of  the  record  satisfies  us  that 
there  was  a  substantial  conflict  in  the 
testimony  upon  the  main  Issue,  and,  this 
being  the  case,  the  verdict  must  stand. 
If  this  court  should  set  aside  verdicts  upon 
the  ground  that,  in  its  opinion,  a  prepon- 
derance of  the  testimony  was  In  favor  of 
the  other  side  of  the  issue  presented  to 
the  jury,  there  would  be  little  use  in  jury 
trials.  All  this  court  will  do  in  any  case 
is  to  investigate  the  record  so  far  as  is 
necessary  to  see  whether  or  not  there  was 
substantial  testimony  to  support  all  the 
issues  necessary  to  be  found  by  the  jury, 
and.  If  such  is  contained  in  the  record,  the 
verdict  will  not  be  set  aside  for  the  reason 
that,  in  its  opinion,  there  was  a  greater 
amount  of  testimony  on  the  other  side. 

As  to  the  third  question.  The  returning 
of  the  verdict  In  favor  of  both  of  the  de- 
fendants after  one  of  them  had  had  a  Judg- 
ment of  nonsuit  rendered  in  her  favor  was 
technical  error,  but,  at  the  time  such  ver- 
dict was  rendered,  no  objection  or  excep- 


tion was  taken  thereto  by  the  plaintiff; 
and,  such  being  the  case,  the  judgment 
rendered  on  such  verdict  will  not  be  dis- 
turbed, unless  the  plaintiff  was  deprived  of 
substantial  rights  by  reason  thereof.  We 
are  unable  to  see  that  this  mistake  in  the 
verdict  could  have  deprived  the  plaintiff  of 
any  substantial  right.  It  it*  true  that  a 
judgment  rendered  upon  such  verdict 
might  possibly  be  held  to  be  a  bar  to  an- 
other action,  as  against  such  defendant, 
when,  one  rendered  upon  the  nonsuit 
would  not;  but,  under  the  peculiar  circum- 
stances of  this  case,  it  is  evident  that,  If 
an  action  could  not  be  maintained  against 
the  husband  and  wife,  it  could  not  be 
maintained  against  the  wife  alone;  hence 
it  follows  that,  if  the  action  against  the 
husband  was  barred,  there  would  be  no 
substantial  right  left  to  the  plaintiff  as 
against  the  wife.  As  we  view  the  record. 
It  presents  no  error  of  sufficient  gravity 
to  warrant  us  in  reversing  the  judgment. 
It  must  therefore  be  affirmed. 

ANDERS,  C.  J.,  and  SCOTT,  DUNBAR, 
and  STILES,  JJ.,  concur. 


(5  Wuh.  4B2) 

CHILDS  v.  CITY  OF  ANACOBTES. 

(Supreme  Court  of  Washington.  Dec.  30, 1892.) 

Municipal  Indebtedness  —  Constitutional  Lim- 
itation—Rbdcotion  of  Valuation  op  Citt. 

1.  The  constitutional  prohibition  against  a 
city's  incurring  any  indebtedness  in  excess  of 
1%  Per  cent,  of  the  valuation  of  the  taxable 
property  within  its  limits  is  not  the  source  of 
the  city's  power  to  incur  indebtedness,  but  a 
limitation  on  such  power;  and  hence  a  newly- 
incorporated  city  has  the  power  to  incur  indebt- 
edness before  the  value  of  its  taxable  property 
is  ascertained,  the  presumption  being  that  it  is 
acting  properly  in  so  doing. 

2.  The  fact  that  after  the  valuation  of 
property  for  taxation  by  county  officers  a  por- 
tion thereof  is  segregated  from  the  balance  of 
the  county  by  the  incorporation  of  a  city  does 
not  prevent  the  valuation  of  the  property  so 
segregated  from  being  the  basis  on  which  to  es- 
timate the  limit  of  the  city's  indebtedness  until 
the  regular  city  assessment  for  the  succeeding 
year  is  completed  and  becomes  effective. 

3.  Where  a  liability  is  incurred  by  a  city 
when  its  total  indebtedness,  including  such  lia- 
bility, is  within  the  constitutional  limit,  the 
fact  that  a  subsequent  valuation  of  the  city's 
property  for  taxation  reduces  the  former  valua- 
tion so  as  to  increase  the  city's  debt  beyond  the 
limit  will. not  invalidate  warrants  thereafter  is- 
sued to  evidence  such  liability. 

Appeal  from  superior  court,  Skagit 
county;  Henry  McBride,  Judge. 

Action  by  Thomas  B.  Childs  against  the 
city  of  Anacortes  to  enjoin  it  from  paying 
certain  warrants  issued  by  it.  From  a 
judgment  in  defendant's  favor,  plaintiff 
appeals.  Affirmed. 

B.  B.  Fowle,  for  appellant.  Wells  & 
Joiner,  for  respondent. 

HOYT,  J.  On  the  15tb  day  of  May, 
1891,  the  city  of  Anacortes  was  duly  incor- 
porated under  the  general  laws  of  the 
state,  and  became  a  city  of  the  third  class. 
On  July  let  following,  the  city  council,  for 
the  purpose  of  ascertaining  the  amonnt  of 
taxable  property  within  the  corporate 
limits  of  said  city,  caused  W.  G.  Beard, 
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the  duly  elected  and  qualified  city  assessor 
of  said  city,  and  also  the  duly  appointed 
and  qualified  deputy  county  assessor,  to 
return  to  the  council  the  total  amount  of 
taxable  property  within  the  corporate 
limits  of  said  city,  according  to  the  valua- 
tion of  Hiich  property  on  the  asseHsment 
roll  for  the  county  for  the  then  current 
year.  Thereafter  said  beard  certified  to 
the  council  the  total  amount  of  said  taxa- 
ble property  so  ascertained  by  him  to  be 
$5,120,000.  On  the  6th  day  of  July,  the 
city  council,  by  ordinance  duly  passed  and 
published,  accepted  and  approved  of  the 
valuation  so  returned  and  ascertained, 
and  declared  that  the  true  value  of  all  the 
property  within  the  limits  of  said  city  for 
city  purposes  was  the  said  sum  of  $5,120,- 
000.  Between  the  date  of  the  Incorpora- 
tion of  the  city  and  the  date  when  such  val- 
uation was  ascertained  and  declared  the 
city  Incurred  indebtedness  to  the  amount 
of  $ 84.50,  and  between  said  last  date  and 
the  3lBt  day  of  May,  1892,  it  Incurred  a  fur- 
ther indebtedness,  and  issued  warrants 
upon  its  treasurer  therefor,  In  the  sum  of 
$59,388.34.  Between  said  dates  it  also 
incurred  a  further  indebtedness  of  $7,707.65, 
for  which  warrants  were  duly  Issued  after 
the  said  31st  day  of  May,  1892.  On  said 
May  31,  1892,  the  regular  assessment  roll 
for  said  city  for  that  year  was  completed 
and  became  effective.  From  such  assess- 
ment roll  It  appeared  that  the  total  valu- 
ation of  the  taxable  property  or  the  city 
was  $2,961,816.  The  plaintiff  brought  this 
action  to  enjoin  the  city  from  paying  any 
of  said  warrants,  and  the  question  present- 
ed to  us  for  consideration  is  as  to  whether 
or  not  the  warrants  issued  under  the  cir- 
cumstances above  set  out  were  valid  obli- 
gations as  against  the  city. 

It  is  contended  upon  the  part  of  the 
plaintiff  that,  until  there  had  been  an  as- 
certainment of  the  value  of  the  taxable 
property  within  the  city,  as  shown  by  the 
regular  assessment  roll  for  city  purposes, 
the  city  could  incur  no  Indebtedness;  that 
the  constitution  prohibited  the  city  from 
Incurring  an  indebtedness  in  excess  of  1% 
per  cent,  of  the  valuation  of  the  taxable 
property  so  ascertained;  and  that,  uutil 
such  valuation  was  made  to  appear,  there 
was  nothing  to  show  what  indebtedness 
the  city  could  legally  Incur,  and  that,  for 
that  reason,  it  could  incur  none  at  all.  It 
is  further  contended  in  his  behalf  that  the 
attempted  ascertainment  of  the  valuation 
of  the  taxable  property  in  1891,  as  above 
stated,  was  entirely  ineffectual  for  the 
purpose  of  establishing  the  data  upon 
which  the  \%  per  cent,  of  indebtedness 
could  be  estimated.  We  are  unable  to 
agree  with  either  of  these  contentions.  In 
our  opinion,  the  provision  of  the  constitu- 
tion as  to  the  amount  of  indebtedness 
which  may  be  legally  lucurred  by  a  city  is 
a  limitation  upon  the  powers  thereof,  and 
not  a  grant  of  the  right  to  incur  indebted- 
ness. Without  this  provision  of  the  con- 
stitution, it  would  have  been  competent 
for  the  city,  acting  under  authority  from 
the  legislature,  to  have  incurred  any 
amount  of  indebtedness.  This  being  so.it 
follows  that  the  provision  of  the  constitu- 
tion is  a  limitation,  and  not  a  grant.  If, 
without  the  provision  of  the  constitution, 


the  city  could  Incur  not  only  an  indebted- 
ness to  the  amount  herein  named,  but 
also  to  any  further  amount  within  the 
limitations  of  its  charter,  it  cannot  with 
any  degree  of  consistency  be  claimed  that 
it  must  look  to  such  provision  as  the 
source  of  its  power  to  Incur  indebtedness. 
Such  provision  being,  then,  a  simple  limi- 
tation, it  could  have  no  effect  upon  the 
city  until  the  data  which  gave  life  to  such 
limitation  bad  been  first  ascertained.  It 
will  be  presumed,  in  the  absence  of  a 
showing  to  the  contrary,  that  the  city  in 
incurring  any  indebtedness  acted  properly, 
and  the  fact  that  It  exceeded  tbeliinitation 
authorized  by  theconstitution  could  never 
be  made  to  appear  until  the  valuation 
upon  which  the  percentage  named  in  such 
provision  is  to  be  estimated  had  been  es- 
tablished as  required  by  law 

The  conclusion  to  which  we  have  come 
as  to  this  question  would  make  it  unnec- 
essary for  us  to  discuss  the  otherquestons, 
— to  determine  the  validity  of  the  great 
bulk  of  the  warrants  in  question;  but 
since  the  total  amount  of  such  indebted- 
ness exceeds  \%  per  cent,  of  the  total  valua- 
tion as  shown  by  the  assessment  roll  for 
city  purposes,  it  would  follow  that  a  por- 
tion of  the  same  would  be  void  unless  the 
valuation  of  the  property  on  July  6, 1891, 
Is  held  to  be  effectual  as  a  proper  basis 
upon  which  to  estimate  tha  percentage  to 
determine  whether  or  not  the  limitation  of 
theconstitution  has  beenexceeded.  Under 
the  constitutional  provision  the  assess- 
ment roll  of  the  county  is  made  the  basin 
for  ascertaining  the  valuation  of  taxable 
property  for  the  purposes  of  the  limita- 
tion therein  established.  To  this  general 
provision  is  added  a  proviso,  by  which 
the  assessment  roll  for  city  purposes  Is 
made  such  basis  in  cities.  At  the  time  the 
property  was  valued  and  placed  upon  the 
assessment  roll  for  the  county  for  the 
year  1891  the  property  afterwards  includ- 
ed in  the  city  of  Anacortes  was  properly 
valued  by  the  county  officers  and  placed 
upon  the  county  assessment  roll.  This 
being  so,  and  the  statute  having  contem- 
plated the  valuation  forsuch  purpose  only 
once  in  each  year,  we  are  of  the  opinion 
that  the  basis  thus  established  was  the 
proper  one  upon  which  to  estimate  the 
percentage  to  show  the  limit  of  indebted- 
ness during  the  year  ending  with  the  time 
when  the  regular  assessment  for  the  suc- 
ceeding year  should  be  completed  and  be- 
come effective.  That  this  would  be  the 
fact  if  the  property  remained  outside  of 
the  limits  of  the  city,  there  can  be  no  ques- 
tion ;  and,  in  our  opinion,  the  fact  that  by 
the  incorporation  of  the  city  it  is  segre- 
gated from  the  other  property  of  the 
county  could  not  change  the  rule.  If 
such  is  not  the  fact,  then  it  would  follow 
from  what  we  have  heretofore  said  that 
until  the  date  of  the  first  regular  assess- 
ment for  city  purposes  there  would  be  no 
data  to  aid  the  officers  of  the  city  in  deter- 
mining as  to  whether  or  not  any  indebt- 
edness which  they  were  about  to  incur 
was  In  excess  of  the  constitutional  limita- 
tion. Such  officers  would  be,  therefore, 
during  what  might  be  almost  an  entire 
year,  working  in  the  dark ;  and  when  the 
regular  assessment  for  city  purposes  be- 
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came  effective  it  might  be  found  that  in- 
debtedness  which  had  been  incurred  in  the 
beat  of  faith,  supposing  it  to  be  within  the 
amonnt  authorized  by  the  constitutional 
limitation,  was  in  excess  thereof,  and  for 
that  reason  entirely  void.  Under  the  facts 
above  stated,  the  city  council  proceeded 
in  what  seems  to  us  to  have  been  a  proper 
manner  to  ascertain  the  total  valuation 
of  the  property  within  the  city  limits,  as 
shown  by  the  last  assessment  roll  of  the 
county, and  duly  ascertained  and  declared 
the  same;  and,  until  a  regular  assess- 
ment for  city  purposes  had  been  made,  we 
think  that  the  valuation  thus  established 
must  be  held  to  be  a  proper  valuation  of 
the  property  of  said  city  for  the  purposes 
of  estimating  the  limit  of  indebtedness  un- 
der the  constitutional  provision. 

What  we  have  said  above  shows  that, 
in  our  opinion,  all  of  the  warrants  Issued 
prior  to  the  31st  day  of  May,  1892,  were 
valid  and  binding  obligations  against  the 
city.  It  is  claimed,  however,  that  as  to 
the  » 7,707.65  issued  after  said  31st  day  of 
May,  1892,  tlie  basis  lor  the  limitation  had, 
at  the  date  of  their  issue,  been  duly  estab- 
lished at  the  sum  of  92,901,816;  and  that, 
as  the  amount  of  outstanding  warrants 
at  the  date  these  were  issued  was  in  ex- 
cess of  IJj  percent,  of  said  last-uamed  sum, 
these  warrants  came  within  the  constitu- 
tional provision,  and,  being  Issued  in  ex- 
cess of  the  percentage  therein  established, 
were  void.  This  would  doubtless  be  true 
if  the  indebtedness  upon  which  these  war- 
rants were  issued  had  been  incurred  subse- 
quent to  said  May  31st,  but  such  was  not 
the  fact.  The  liability  was  incurred  when 
the  total  amount  of  the  Indebtedness,  in- 
cluding the  amount  of  such  liability,  was 
within  the  1%  per  cent,  named  in  the  con- 
stitution. Such  being  the  fact,  the  in- 
debtedness, when  incurred,  was  valid  and 
binding,  and  warrants  to  evidence  the 
same  could  properly  he  Issued,  even  al- 
though at  the  time  of  such  issue  they  con- 
stituted a  part  of  an  excess  as  estimated 
under  the  valuation  then  effective.  The 
decree  of  the  superior  court  must  be 
affirmed. 

ANDERS,  C.  J.,  and  SCOTT,  DUNBAR, 
and  STILES,  JJ.,  concur. 


(5  Wash.  437) 

REALTY  CO.  v.  APOLLONIO. 

(Supreme  Court  of  Washington.  Dec.  30, 1892.) 

Foreign  Corporations— Dialing  in  Rial  Es- 
tate. 

L  Laws  1880-90,  c.  9,  8  L  which  gives  for- 
eign corporations  the  same  powers  as  domestic, 

Jrovided  that  no  foreign  corporation  "which  is 
ereafter  organized"  for  the  purpose  of  dealing 
in  and  buying  and  selling  real  estate  shall  he 
permitted  to  transact  such  business  within  the 
state,  does  not  apply  to  a  foreign  corporation 
organized  before  the  nassage  of  the  act. 

2.  Terr.  Laws  1885-86,  p.  87,  which  pro- 
•hibited  foreign  corporations  thereafter  organized 
:for  the  purpose  of  dealing  in  real  estate  from 
•transacting  business  within  the  territory,  was 
not  continued  by  the  above  statute  of  1889-90, 
which  waa  the  first  legislation  on  the  subject 
under  the  state  constitution,  being  an  inde- 
pendent declaration  of  the  law  governing  for- 


eign corporations,  and  in  no  sense  an  amend- 
ment of  prior  laws. 

Appeal  from  superior  court,  King  coun- 
ty; Richard  Osborn,  Judge. 

Action  by  the  Realty  Company,  a  foreign 
corporation,  against  Tberon  Apollonio, 
for  balance  due  on  a  contract  for  the  sale 
of  real  estate.  There  was  judgment  in 
plaintiff's  favor,  and  defendant  appeals. 
Affirmed. 

Plaintiff  was  organized  September  30, 
1889,  under  the  laws  of  the  state  of  Maine; 
its  object  and  purpose  being,  as  set  forth 
in  its  articles  of  incorporation,  "  to  own 
and  manage  real  estate,  and  contract  for, 
bond,  buy,  hold,  mortgage,  sell,  convey, 
let,  lease,  improve,  repair,  build  on  land 
and  real  estate,  and  generally  do  all  things 
Incident  to  said  business  and  the  manage- 
ment thereof,  throughout  the  United 
States  and  Canada,  which  said  corpora- 
tion may  legally  do.  * 

Laws  1885-86,  p.  87,  provided  "that  no 
foreign  corporation  hereafter  organized 
for  the  purpose  of  dealing  iu  real  estate, 
by  buying  and  selling  the  samo  as  a  part  of 
its  business,  shall  he  permitted  to  transact 
said  business  in  the  territory." 

Laws  1S89-90,  c.  9,  §  1,  conferred  on 
foreign  corporations  the  same  powers  as 
are  possessed  by  domestic  corporations ; 
"provided,  further,  that  no  foreign  corpo- 
ration which  is  hereafter  organized  which 
has  among  its  other  powers  the  business 
of  dealing  in  real  estate,  and  buying  and 
selling  the  same,  and  for  the  purpose  of 
carrying  on  a  real-estate  brokerage  busi- 
ness, shall  be  permitted  to  transact  such 
business  of  buying  and  selling  and  dealing 
in  real  estate  and  carrying  on  a  broker- 
age business  therein  In  this  state;  but 
this  prohibition  shall  not  extend  to  any 
other  busluess  for  the  transaction  of 
which  such  corporation  may  be  organ- 
ized. - 

John  P.  Gale,  John  P.  Fay,  and  Park 
Henderson,  (C.  .H.  Gest,  of  counsel.)  for 
appellant.  Strove  &  McMlcken,  for  re- 
spondent. 

DUNBAR,  J.  It  seems  to  us  that  the 
provisions  of  chapter  9  of  the  Laws  of 
1889-90  are  so  plain  that  they  leave  little 
room  for  construction.  While  there  is 
some  ambiguity  and  awkwardness  in  the 
recital  of  the  powers  of  foreign  corpora- 
tions In  the  proviso  to  section  1,  there  is 
no  ambiguity  in  the  statement  that  it  is 
only  foreign  corporations  hereafter  organ- 
ized which  fall  within  the  proviso.  Were 
it  not  for  the  proviso,  there  would  be  no 
discrimination  in  section  1  between  foreign 
and  domestic  corporations.  At  least, 
there  would  be  no  inhibition  on  foreign 
corporations.  While  It  Is  true  that  there 
was  an  inhibition  under  the  laws  of  the 
territory,  namely  the  Laws  of  1885-86,  we 
think  there  is  nothing  in  the  act  of  March 
28, 1890,  to  Indicate  that  the  legislature  In- 
tended to  enlarge  the  prohibition  against 
foreigu  corporations,  or  to  carry  forward 
those  already  In  existence.  This  was  the 
first  legislation  on  the  subject  under  the 
state  constitution.  It  does  not  seem  in 
I  any  sense  to  be  in  the  nature  of  an  amend- 
1  inent  to  prior  laws,  but  rather  seems  to 
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be  an  Independent  declaration  of  the  law 
governing  this  character  of  corporations, 
complete  within  itself.  The  first  part  of 
the  section  gives  fall  and  equal  powers  to 
corporation^  domestic  and  foreign,  and 
the  proviso  is  that"  no  foreign  corporation 
which  is  hereafter  organized  which  has 
among  its  other  powers  the  business  of 
dealing  in  real  estate,"  etc.,  "shall  he  per- 
mitted to  transact  such  business  of  buy- 
ing and  selling, "  etc.  The  act  repeals  all 
acts  and  parts  of  acts  io  conflict  with  any 
of  the  provisions  of  this  act;  so  that,  if 
the  contention  of  the  appellant  be  true 
that  the  provisions  of  the  former  terri- 
torial laws  are  in  conflict  with  the  provi- 
sions of  the  later  laws,  those  conflicting 
provisions  are  simply  repealed  by  direct 
terms;  and  the  fact,  that  the  conflicting 
provisions  of  the  iaw  were  embraced  in  a 
proviso  makes  no  difference,  for  a  proviso 
can  only  be  considered  or  construed  with 
reference  to  the  law  immediately  preced- 
ing it.  There  Is,  of  course,  a  possibility 
that  the  legist  at  are  may  have  intended  to 
carry  forward  the  policy  contended  for  by 
appellant,  bat  the  Inw,  as  enunciated  by 
the  legislature,  does  not  warrant  such  a. 
conclusion,  and,  In  the  absence  of  ambigu- 
ity Io  the  legislative  expression,  the  court 
would  not  be  warranted  In  searching  for 
a  meaning  which  was  not  justified  by  the 
plain  language  of  the  law.  There  is  noth- 
ing ambiguous  in  this  law;  there  is 
nothing  contradictory  In  its  terms.  It  ex- 
presses purely  a  question  of  legislative  pol- 
icy, and  there  is  nothing  which  would 
justify  the  court  in  giving  it  other  than  a 
literal  Interpretation. 

It  is  conceded  that  this  corporation  was 
organized  prior  to  the  passage  of  the  act 
of  March  28, 1890.  Consequently  we  con- 
clude that  it  does  not  fall  within  the  pro- 
hibitions expressed  within  that  law.  We 
have  examined  the  other  propositions  dis- 
cussed by  appellant,  bat  do  aot  think  the 
position  taken  on  any  of  them  is  tenable. 

The  Judgment  is  therefore  affirmed. 

ANDERS,  0.  J.,  and  HOYT,  STILES, 
and  SCOTT,  J  J.,  concur. , 

(5  Wash.  433) 

HAYNES  v.  B.  F.  SCHWARTZ  CO.  et  al. 
(Supreme  Court  of  Washington.  Dec  30, 1892.) 

JUDOMEI'T  BY  DEFAULT — VACATING. 

The  mere  fact  that  a  defendant  in  de- 
fault files  an  answer  without  leave  of  court, 
after  a  motion  for  default  has  been  served  on 
him,  which  answer  sets  up  a  meritorious  de- 
fense, does  not  show  an  abuse  of  discretion  by 
the  trial  court  in  granting  the  default,  and  in 
afterwards  refusing  to  vacate  the  judgment,  in 
the  absence  of  any  showing  why  the  answer 
was  not  filed  within  the  time  prescribed  by  law. 

Appeal  from  superior  court,  Clallam 
county;  James  G.  McOliotoo,  Judge. 

Action  by  Mary  L.  Haynes  against  the 
B.  F.  Schwartz  Company  and  John  F. 
Church  to  foreclose  a  mortgage.  From  au 
order  overruling  a  motion  by  defendant 
Church  to  set  aside  a  judgment  by  default, 
he  appeals.  Affirmed. 

E.  B.  Mastlck,  Jr.,  A.  R.  Coleman,  and  W. 
8.  Bash,  for  appellant.    L.  M.  Lane  and 
'.  R.  Gay,  for  respondent. 


DUNBAR,  J.  This  action  was  brought 
to  foreclose  a  mortgage.  Appellant, 
Church,  who  was  alleged  by  the  complaint 
tohavea  second  mortgage  on  the  property 
sought  to  he  foreclosed,  was  made  a  party 
to  the  action,  and  served  with  summons. 
There  never  was  any  appearance  by  the 
defendant  mortgagor.  After  the  expira- 
tion of  20  days  from  the  date  of  the  service 
of  summons  upon  appellant,  Church,  the 
respondent  filed  her  motion  for  default,  a 
ropy  of  which  was  served  upon  appellant. 
On  the  same  day,  but.  after  the  motion 
for  default  had  been  filed,  the  appellant. 
Church,  without  leave  of  court,  filed  his 
answer.  The  court  granted  the  default, 
and  gave  judgment  io  accordance  with 
the  prayer,  of  the  complaint.  Appellant 
afterwards  moved  the  court  to  set  aside 
the  default  and  vacate  the  judgment, 
which  the  court  refused  todo.  The  action 
of  the  court  in  refusing  said  motion  is  al- 
leged as  error.  No  statement  of  facts  or 
bill  of  exceptions  appears  in  the  record. 

It  is  conceded  by  the  appellant  that  the 
power  to  set  aside  a  default  is  discretion- 
ary with  the  court,  but  it  is  urged  that 
io  this  Instance  the  discretion  of  the  court 
was  abused,  and  many  cases  are  cited  In 
support  of  that  contention.  In  most  of 
the  cases  cited,  however,  the  action  of  the 
trial  court  was  sustained.  In  Underwood 
v.  Underwood,  87  Cal.  523,  25  Pac.  Rep. 
1065,  the  appeal  was  from  the  order  of  the 
court  granting  a  motion  to  set  aside  the 
judgment.  The  court  was  sustained,  but 
the  supreme  court  said:  "Tne  showing 
made  on  motion  to  set  aside  the  judgment 
is  a  very  weak  one,  but  we  are  always 
unwilling  to  Interfere  with  the  decision  of 
the  court  below  in  matters  of  this  kind." 
Investigation  of  that  case  shows  that  the 
showing  was  a  comparatively  strong  one. 
Clavey  v.  Lord,  87  Cal.  418,25  Pac.  Rep. 
493,  is  another  case  where  til?  action  of 
the  court  was  sustained ;  and  the  supreme 
court,  in  commenting  upon  the  case, says: 
"Conceding  that  the  court  might  have  de- 
nied the  motion  to  admit  further  evidence 
without  any  apparent  abuse  of  discretion, 
as  in  the  case  of  Kohler  v.  Wells,  Fargo  & 
Co.,  26  Cal.  613,  cited  by  respondent.  It 
does  not  necessarily  follow  that  It  was  an 
abuse  of  discretion  to  grant  the  motion ; 
for,  in  cases  where  the  derision  is  governed 
entirely  by  the  discretion  of  the  court,  it 
may  even  happen  that  a  decision  in  favor 
of  either  party  would  not  appear  to  be  an 
abase  of  discretion.  To  say  that  the  law 
allows  no  latitude  for  the  exercise  of  dis- 
cretionary power  is  to  deny  that  the  pow 
er  is  discretionary.  The  only  limitation 
that  the  law  has  placed  upon  the  exercise 
of  discretionary  judicial  power  is  that  it 
must  uot  be  abused.  While  it  may  be 
difficult  to  define  exactly  what  Is  meant 
by  abuse  of  judicial  discretion,  and  what- 
ever it  may  imply  as  to  the  disposition 
and  motives  of  the  judge,  It  Is  fairly  de- 
duciblefrom  the  cases  that  one  of  its  es- 
sential attributes  is  that  it  mast  plainly 
appear  to  effect  injustice."  And  in  all  the 
cases  cited  the  appellate  courts  have  dis- 
cussed the  merits  of  the  case.  But  here 
there  is  no  statement  of  facts  by  which 
this  court  can  determine  whether  or  not 
the  trial  court  abused  its  discretion,  and 
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In  the  absence  of  an  affirmative  showing 
to  the  contrary  the  presumption  is  that 
the  discretion  has  been  rightfully  exercised. 
It  is  true  that  the  answer  on  file  states  a 
good  defense,  but  It  does  not  appear  that 
an j  showing  was  made  by  the  appellant, 
meritorious  or  otherwise,  why  the  an- 
swer was  not  filed  within  the  time  pre- 
scribed by  law.  The  simple  fact  that  the 
answer  sets  np  a  meritorious  defense  is 
not  a  sufficient  showing  to  justify  the 
court  in  setting  aside  a  default,  or  in  va- 
cating a  Judgment.  Under  the  law  the 
plaintiff  was  entitled  to  her  default,  and 
remained  entitled  to  it  nntil  the  showing 
was  made  which,  in  the  mind  of  the  court, 
Justified  or  excused  the  failure  of  the  de- 
fendant to  answer  within  the  time  pre- 
scribed by  law.  No  attempt  to  make  any 
showing  of  the  kind  was  made  in  this  case. 
The  record  shows  that  the  appellant  was 
served  with  notice  of  the  motion  for  de- 
fault, and  that  he  appeared,  but  it  does 
not  appear  that  he  made  any  objection 
whatever  at  that  time  to  the  granting  of 
the  default;  and  afterwards,  when  he 
sought  to  have  the  default  set  aside,  and 
the  judgment  vacated,  all  the  grounds  of 
the  motion  were  thatbebad  a  meritorious 
defense  to  the  action,  and  that  be  was  not 
in  default  at  the  time  the  default  was 
granted,  for  the  reason  that  bis  answer 
was  on  file.  The  law  gave  the  defendant 
in  this  action  20  days  in  which  to  answer. 
It  also  gave  him  notice  that  if  he  did  not 
answer  within  that  time  the  plaintiff 
would  be  entitled  to  move  for  a  default. 
He  did  not  answer  within  20  days,  and 
the  plaintiff  bad  moved  tor  a  default,  and 
had  served  bim  with  notice  of  such  mo- 
tion; and,  under  the  rules  oi  the  court,  be 
eonld  not  then  file  bis  answer  without 
leave  of  the  court .  The  action  of  the  court 
in  granting  the  default  must  relate  back 
to  tbe  time  at  which  the  motion  for  de- 
fault was  made.  If  defendant's  theory  is 
true,  a  defendant  can  forestall  all  default 
proceedings  by  filing  bis  answer  after  tbe 
motion  for  default  is  served  and  filed,  and 
tbe  court  wonld  be  deprived  of  all  discre- 
tion in  the  very  cases  where  the  largest 
discretionary  powers  in  tbe  court  are  uni- 
versally conceded.  So  far  as  the  record 
sbowB,  we  are  unable  to  say  that  any  er- 
ror was  committed  by  the  court,  and  tbe 
judgment  is  therefore  affirmed. 

ANDERS,  C.  J.,  and  HOTT,  STILES, 
and  SCOTT,  JJ.,  concur. 


COLUMBIA  A  P.  8.  R.  CO.  v.  BRAJLLARD 
et  si. 

(Supreme  Court  of  Washington.  Jan.  6,  1893.) 

LANDLORD  AND  TKNAKT— RkcOVKKT  OF  POSSES- 
SION". 

In  an  action  for  the  possession  of  land, 
where  it  appears  that  plaintiff,  being  in  posses- 
sion, leased  the  land  to  defendant,  and  placed 
him  in  possession,  in  the  absence  of  fraud  on 
tiie  part  of  plaintiff  in  making  the  lease,  it  is  no 
defense  that  the  land  is  tide  land,  the  title  to 
which  was  in  the  United  States  when  the  lease 
was  made.  Furniture  Co.  v.  Wilbur,  (Wash. 
SO  80  Pac  Bep.  665,  followed. 


Appeal  from  superior  court,  King  coun- 
ty ;  R.  Osborn,  Judge. 

Forcible  entry  and  detainer  by  the  Co- 
lumbia &  Puget  Sound  Railroad  Company 
agaiust  Henry  E.  Braillard  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.  Affirmed. 

Ronald  &  Piles,  for  appellants.  Andrew 
F.  Burleigh,  for  respondent. 

STILES,  J.  This  case  comes  within  the 
rulings  made  in  Furniture  Co.  v.  Wilbur, 
(Wash.St.)SO  Pac.Rep.665;  Clancy  v.  Wil- 
liams, 81  Pac.  Rep.  972,  (decided  Decem- 
ber 13, 1892;)  Clancy  v.  Reia,  Id.  971;  and 
Collins  v.  Hall,  Id.  972,— and  for  the  rea- 
sons therein  given  must  be  affirmed. 

So  ordered. 

ANDERS,  C.  J.,  and  HOTT, SCOTT, and 
DONBAR,  JJ.,  concur. 


(5  Wash.  471) 

TOWN  OF  SUMNER  v.  PEEBLES  et  sU 
(Supreme  Court  of  Washington.  Jan.  6,  1893.) 
Highways— Establishment— Width  or  Roadwat 
— Alteration — Obstbqotion — Effect  ox  Pub- 
lic Rights— ViJUiniTr  of  Pbocbbdings. 

1.  Under  Laws  1859,  p.  7,  I  4,  providing 
that  the  board  of  county  commissioners  shall 
enter  in  a  book  their  action  on  all  roads  which 
they  shall  establish,  alter,  or  vacate,  and  no 
county  road  hereafter  established  shall  be 
opened  until  the  same  shall  be  fully  recorded  in 
■aid  book,  where  such  record  book  contains  the 
entry  of  a  petition  for  a  road,  the  report  of  the 
viewers,  a  description  of  the  road,  and  the  adop- 
tion of  the  view,  such  road  is  established,  even 
though  the  record  book  does  not  disclose  that 
any  order  was  made  by  the  board  declaring  the 
road  established,  and  directing  it  to  be  opened. 

2.  Under  Laws  1859.  pT7,  |  7,  providing 
that  all  roads  established  by  the  county  com- 
missioners shall  be  60  feet  hi  width  unless  the 
commissioners  determine  upon  a  less  width, 
where  it  does  not  appear  from  the  record  book 
of  the  commissioners  that  a  road  as  established 
by  them  was  less  than  60  feet  wide,  the  pre- 
sumption obtains  that  the  road  waa  to  be  60 
feet  wide. 

3.  Under  Act  Jan.  29.  1863,  providing  that 
upon  the  change  of  the  location  of  an  estab- 
lished road  the  new  road  shall  equal  the  old  In 
all  respects,  where  the  old  road  was  60  feet  in 
width  the  new  road  must  be  of  the  same  width. 

4.  The  fact  that  upon  the  change  of  the 
location  of  such  road  the  owner  of  the  land 
through  which  the  new  road  ran  built  his 
fences  on  either  side  15  feet  from  the  center  of 
the  road,  and  maintained  such  fences  for  18 
years,  will  not  estop  a  town,  the  successor  In 
interest  of  the  county  in  the  control  of  the 
road,  from  opening  and  maintaining  the  road 
to  the  width  of  60  feet. 

5.  Where  the  action  of  the  board  of  com- 
missioners in  changing  the  location  of  a  road 
was  not  in  conformity  with  Act  Jan.  29,  1863, 
providing  for  such  change,  the  opening  of  the 
changed  road  by  the  road  supervisor,  who  was 
also  the  owner  of  the  land  through  which  the 
road  ran,  will  estop  him  from  denying  the 
Validity  of  the  action  by  the  commissioners  hi 
ordering  a  change  in  the  location. 

Appeal  from  superiorcourt,  Pierce  coun- 
ty;  John  Beverly,  Judge. 

Submission  without  action  of  a  contro- 
versy between  tbe  town  of  Sumner  and  J. 
E.  Peebles  and  others  as  to  the  location 
of  a  certain  road  in  plaintiff  town.  From 

'Rehearing  denied.  See  32  Pac  Rep.  1000. 
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a  judgment  for  defendants,  plaintiff  ap- 
peals. Reversed. 

Arthur  Remington.  (Parsons  &Core'.l,  of 
counsel,)  for  appellant.  Judson  &  Sharp- 
stein,  for  respondents. 

STILES,  J.  The  first  question  for  de- 
termination in  this  case  is,  did  the  proceed- 
ings before  the  county  commissioners  of 
Pierce  county,  in  I860,  and  the  subsequent 
facts  in  regard  thereto,  constitute  a  cer- 
tain road  a  county  road,  within  the  mean- 
ing of  the  general  road  law  of  1859?  Laws 
1859,  d.  7.  The  records  of  the  county  of 
Pierce  show  the  following  entries  concern- 
ing the  establishment  of  the  road  in  ques- 
tion: Mil)  At  the  regular  Ma  J.  I860,  term 
of  the  board  of  county  commissioners  of 
Pierce  county,  Washington  territory,  the 
petition  of  John  B.  Leach  and  twenty- 
three  others  of  said  district  was  present- 
ed by  William  M.  Kiucaid,  the  owner  of 
tbe  land  on  both  sides  of  the  road  in  ques- 
tion, setting  forth  the  public  necessity  for 
a  road  on  the  north  side  of  the  Puyallup 
river,  described  in  said  petition.  (2)  Said 
petition  wan,  by  order  of  the"  commis- 
sioners, thereupon  recorded  in  tbe  proper 
record.  (3)  At  the  same  term  of  tbe 
board,  May  10, 1860,  tbe  board  appointed 
viewers  of  said  road,  and  said  order  was 
duly  entered.  (41  At  a  regular  term  of 
said  board,  August  6,  1860,  the  viewers 
made  their  report,  containing  a  detailed 
statement  of  their  doings,  in  which  they 
say  that  they  carefully  marked  their  view 
from  point  to  point.  The  report  estimat- 
ed the  cost  of  the  view,  and  was  signed 
by  two  of  the  viewers.  (5)  The  view 
was  thereupon  adopted,  and  duly  record- 
ed. (6)  At  the  regular  term  of  said  board, 
in  May,  1863,  a  petition  was  presented, 
signed  by  eighteen  residents  of  the  dis- 
trict named,  among  whom  was  John  F. 
Kincaid,  afterwards  the  owner  of  the 
land  on  botli  sides  of  the  road  in  question, 
which  petition  is  as  follows:  'We,  the 
undersigned,  citizens  of  Puyallup  valley, 
Pierce  county,  Washington  territory, 
wonld  ask  your  honorable  body  to  change 
the  roud  In  said  valley,  beginning  at  a 
bridge  on  the  Stuck  creek,  following  the 
cedar  grove  on  the  south  side,  and  run- 
ning due  east  about  seventy  or  eighty 
rods;  from  thence  in  a  southeasterly  direc- 
tion on  the  west  side  of  said  cedar  grove 
until  it  intersects  the  old  road.'  (7)  Said 
last-named  petition  was  thereupon  record- 
ed, and  tbe  board  at  the  said  term  ordered 
that  said  petition  be  granted,  and  that 
the  supervisor,  F.  C.  Meade,  be  instructed 
to  open  the  same  'as  now  laid  out.'  Said 
order  was  thereupon  recorded.  (8)  The 
first  location  was  traveled,  used,  and 
known  by  tbe  public  as  a  county  road, 
and  was  worked  and  kept  in  repair  by 
the  county  from  1860  to  1874.  (9)  The 
change  petitioned  for  in  thelast-mentioned 
petition  changed  said  road  from  one  hun- 
dred to  two  bundred  feet  from  Its  former 
location  to  thesoutb,  shortened  said  road, 
and  placed  it  upon  higher  and  better 
ground.  (10)  From  1874  on,  as  will  be 
hereafter  noted,  the  old  road  was  aban- 
doned, and  the  line  was  changed  to  the 
location  petitioned  for  In  1863;  and  from 


thence  to  the  time  of  commencing  this  ac- 
tion the  new  location  has  constituted  the 
county  road." 

Objection  is  made  to  the  consideration 
of  the  original  road  as  a  county  road,  for 
the  reason  that,  so  far  as  appears,  no  order 
was  made  by  tbe  board  declaring  tbe  road 
petitioned  for  to  be  established,  and  direct- 
ing it  to  be  opened.  Section  4  of  the  act 
in  question  provides  as  follows:  "The 
board  of  county  commissioners  shall  cause 
their  clerk  to  enter  in  a  well-bound  book 
their  action  upon  all  roads  which  they 
shall  establish,  alter,  or  vacate,  which  book 
shall  be  called  the  'Road  Book'  of  the 
county,  in  which  book  all  the  records  con- 
cerning tbe  roads  at  present  established 
In  the  county  shall  be  entered;  and  no 
county  road  hereafter  altered  or  estab- 
lished shall  be  opened  until  tbe  same  shall 
be  fully  recorded  in  said  hook.  Said  road 
book  shall  be  a  public  record,  and  be  kept 
in  tbe  office  of  tbe  clerk  of  the  board  of 
county  commissioners,  and  shall  be  open 
to  tbe  inspection  of  the  public."  As  we 
construe  it,  the  action  of  the  board  in  di- 
recting tbe  petition  of  Leach  and  others 
for  the  opening  of  tbe  road,  in  i860,  to  be 
recorded  in  tbe  roud  book,  was  substan- 
tially tbe  granting  of  that  petition.  The 
appointment  of  viewers  was  the  next  step 
taken  towards  tbe  opening  of  the  road, 
and  tbe  adoption  of  the  report  of  tbe 
viewers  was  tbe  final  step,  and  all  that 
was  necessary  to  constitute  the  establish- 
ment and  legal  opening  of  the  road.  The 
report  of  tbe  viewers  contained  a  detailed 
description  of  the  line  of  tbe  road,  and 
showed  that  it  was  marked  along  its  cen- 
ter line  from  point  to  point.  There  is 
nothing  in  the  statute  which  definitely  de- 
clares what  shall  constitute  tbe  establish- 
ment or  opening  of  a  county  road,  and  it 
is  not  prescribed  that  there  shall  be  any 
order  declaring  the  same;  but  from  tbe 
negative  declaration  that  "no  county 
road  hereafter  altered  or  established  shall 
be  opened  until  the  same  shall  be  fully  re- 
corded in  said  book"  we  understand  that 
when  in  the  road  book  there  is  entered  a 
petition,  the  report  of  viewers,  a  descrip- 
tion of  tbe  road,  and  the  adoption  of  tbe 
view,  the  road  is  thereby  and  thenceforth 
established.  State  v.  Dover,  10  N.  H.394.  It 
was  said  in  Harrow  v.  State,  1  Q.  Greene, 
439,— a  case  arising  upon  a  criminal  indict- 
ment for  obstructing  tbe  road,— that  the 
road  was  established  when  the  survey  and 
plat  were  placed  upon  record  as  required 
by  the  statute.  The  statute  in  that  state 
simply  required  survey  and  plat  to  be  re- 
corded. That  disposes  of  the  first  ques- 
tion, and  we  think  it  must  be  conceded 
that,  if  the  road  was  thus  legally  estab- 
lished, It  was  of  the  width  of  60  feet,  30 
feet  on  each  side  of  the  line  marked  by  the 
viewers,  since  section  7  of  the  act  in  ques- 
tion prescribed  that  county  roads  should 
be  60  feet  in  width,  unless  the  commission- 
ers, upon  the  prayer  of  the  petitioners, 
determine  upon  a  less  width. 

The  second  point  in  the  case  grows  out 
of  the  cbunge  ordered  in  186:1.  The  road 
as  originally  laid  out  lay  entirely  within 
the  land  of  William  M.  Kincaid.  In  1863, 
John  F.  Kincaid,  who  later  became  the 
owner  of  all  the  land  through  which  the 
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road  ran,  was  one  of  the  petitiouerafortbe 
change  of  the  line  of  the  road,  but  wheth- 
er or  not  William  M.  Klncaid  was  also  a 
petitioner  does  not  appear.  This  change 
was  ordered  with  very  little  formality, 
under  the  act  of  January  29,  1863,  which 
was  substantially,  if  not  precisely,  the 
same  as  the  act  of  1859.  The  petition  was 
filed,  and  on  the  same  day  It  wns  ordered 
granted,  and  the  supervisor  was  Instruct- 
ed to  open  the  road  "as  now  laid  out.* 
Section  11  of  the  act  provided  for  cases 
where  persons  through  whose  land  a  pub- 
lic highway  was  already  established  were 
desirous  of  turning  said  road  over  any 
other  part  of  their  land.  Such  an  indi- 
vidual was  himself  authorised  by  petition 
to  apply  to  the  commissioners  to  permit 
him  to  turn  the  road  through  any  part 
of  his  land  on  good  ground,  and  without 
materially  increasing  the  distance,  to  the 
injury  of  the  public.  The  further  provi- 
sion in  the  section  required  the  appoint- 
ment of  viewers,  and  authorised  the  com- 
missioners, upon  their  favorable  report, 
to  order  a  road  to  be  re-located  as 
prayed  for.  It  was  also  incumbent  by  the 
statute  that  the  landowner  open  the  pro- 
posed new  road  of  the  legal  width,  and  in 
all  respects  make  it  equal  to  the  old  road 
for  the  convenience  of  travelers,  and  there- 
upon the  new  road  should  be  declared  to  be 
a  public  highway,  and  a  record  made 
thereof,  and  so  much  of  the  old  road  as 
was  made  unnecessary  by  the  new  road 
should  be  vacated.  In  substance,  this  sec- 
tion was  continued  in  force  and  Is  found 
In  Code  1881,$  2981.  Now, in  this  instance, 
many  of  the  formalities  were  entirely  dis- 
pensed with.  The  prayer  of  the  petition- 
ers was  atoucn  granted,  and  the  supervis- 
or was  ordered  to  open  the  new  road.  We 
interpret  the  clause  "as  now  laid  out"  to 
mean  as  laid  out  by  the  order  making  the 
change.  But  the  actual  opening  of  the 
new  road  did  not  take  place  until  1874, 
when  John  F.  Klncaid,  who  was  then  the 
owner  of  the  land  through  which  both 
roads  lay,  was  also  the  road  supervisor 
of  the  district.  He  obstructed  and  closed 
the  old  road,  and  opened  a  new  road  along 
the  line  of  the  changed  location.  This  he 
did  as  supervisor,  at  the  public  expense. 
It  seems  to  us  that  there  can  be  no  ques- 
tion but  that  the  road  supervisor  was  act- 
ing, not  upon  his  own  responsibility,  ei- 
ther as  an  individual  or  as  owner  of  the 
land,  but  as  road  supervisor,  in  pursuance 
of  bis  duty  under  the  order  of  the  board 
made  in  1863,  and  until  that  time  allowed 
to  lie  dormant  and  unexecuted.  The 
effect  of  bis  action  must  be  that  as  super- 
visor he  took  possesion  of  the  new  line 
of  road  as  a  public  road  of  the  statutory 
width,  and  that  as  owner  he  assented  to 
the  proceedings  bad  by  the  board  of  com- 
missioners 11  years  before.  But  be  built 
a  fence  on  each  side  of  the  road,  only  15 
feet  from  Its  center  line;  tbus.lt  isclaimed, 
asserting  his  claim  that  the  road  should 
only  be  SO  feet  in  width.  But  the  individ- 
ual Klncaid  certainly  could  not  be  permit- 
ted to  set  up  hie  claim  against  the  act  of 
the  supervisor  Klncaid  In  taking  posses- 
sion of  the  road  of  the  statutory  width 
for  the  u«e  of  the  public;  and  the  fact  that 
he  was  permitted  to  maintain  bis  fences 


for  many  years  can  be  taken  for  nothing 
more  than  a  temporary  concession  on  the 
part  of  the  public  that  no  more  than  80 
feet  was  actually  necessary  tor  the  pur- 
poses of  the  road  at  that  time.  Subse- 
quently, and  In  1883,  Klncaid  and  Ryan,  to 
whom  he  had  conveyed  an  Interest  in  or 
a  portion  of  the  land,  filed  a  plat  of  tbe 
town  of  Sumner,  and  showed  thereon, 
along  the  line  of  this  county  road,  a  high- 
way which  they  called  "Division  Street  "or 
"County  Road."  Kincald's dedication  was 
on  tbe  south  line  of  the  road,  and  showed 
a  road  82  feet  in  width,  and  Ryan's  line  on 
tbe  north  aide  of  the  road,  in  his  portion 
of  the  dedication,  fixed  the  road  on  tbe 
north  as  80  feet  In  width.  Whatever  may 
be  said  of  the  efficacy  of  the  records  of  tbe 
county  commissioners,  it  is  certain  that 
this  plat  showed  sufficient  iu  Itself  to 
warn  purchasers  of  either  Klncaid  or 
Ryan  that  Division  street  was  on  the  line 
of  what  had  been  or  was  a  county  road, 
and  such  purchasers  were  bound  to  take 
notice  that  the  statutory  width  of  any 
county  road  was  60  feet. 

Many  questions  are  argued,  and  many 
authorities  cited  In  the  briefs  of  counsel, 
the  citation  of  which  is  rendered  unneces- 
sary by  the  view  we  take  of  this  action, 
vis.  that  the  original  road  was  laid  out 
with  a  sufficient  regard  for  tbe  require- 
ments of  tbe  statute  to  make  it  a  legal 
county  road,  and  that  Kincald's  act  in 
shutting  up  the  legal  road  and  opening 
the  new  road  was  in  pursuance  of  the  ir- 
regular order  of  1863,  and  estopped  him 
from  saying  that  the  new  road  was  not 
also  a  legal  road.  It  follows  that  the 
judgment  should  be  reversed,  and  that  tbe 
town  of  Sumner,  which  is  now  the  suc- 
cessor of  tbe  county  in  tbe  control  of  this 
highway,  be  permitted  to  take  possession 
of  the  roadway  to  the  extent  of  80  feet 
on  each  side  of  its  center  line,  and  It  Is  so 
ordered. 

ANDERS,  C.  J.,  and  HOYT.  DUNBAR, 
and  SCOTT,  JJ.,  concur. 


(5  Wash.  479) 

CRANE  v.  DEXTER,  HORTON  ft  CO. 

(Supreme  Court  of  Washington.  Jan.  6,  1893.) 

Rkvibw  oh  Appeal— Patmbxt  of  Check  bt  Bank 
— Fobokbt  as  Defense— Bvidbnob  —  Pboop  or 
Handwriting. 

1.  The  admission  of  incompetent  Immaterial 
evidence  is  not  ground  for  reversal. 

2.  On  an  issue  as  to  whether  plaintiff  had 
signed  a  certain  check,  or  whether  it  had  been 
forged  by  the  payee,  evidence  by  the  payee  that 
a  criminal  intimacy  between  herself  and  plain- 
tiff had  been  discovered  by  her  husband,  and 
that  the  check  In  question  had  been  paid  by 
plaintiff  in  remuneration,  is  competent  to  show 
a  state  of  affairs  which  would  render  it  probable 
that  plaintiff  had  given  her  the  check. 

3.  On  such  issue  it  is  not  error  to  exclude 
from  the  evidence  photographs  of  the  disputed 
signature  and  certain  genuine  signatures,  where 
the  originals  thereof  are  present. 

4.  The  appellate  court  will  not  review  a  rul- 
ing of  the  trial  court  excluding  certain  photo- 
graphs of  signatures  from  the  evidence,  on  the 
ground  that  they  were  not  made  with  due  care, 
where  such  photographs  are  not  in  the  record. 

5.  It  is  not  error  to  charge  that  a  bank  need 
sot  regard  the  handwriting  In  the  body  of  the 
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check,  hat  mast  know  that  of  the  signature 
only. 

Appeal  from  superior  court,  King  coun- 
ty ;  Richard  Osborn,  Judge. 

Action  by  George  W.Crane  against  Dex- 
ter, H  or  ton  &  Co.,  bankers,  to  recover  a 
sum  paid  out  by  defendant,  ou  an  alleged 
forgery  of  plaintiff's  name,  and  charged 
to  plaintiff's  account.  From  a  judgment 
for  defendant, plaintiff  appeals.  Afiirtned. 

Preston,  Carr  &  Preston,  for  appellant. 
Blaine  &  De  Vries,  for  respondent. 

STILES  J.  The  respondent  bank  had 
upon  It  the  burden  of  showing  that  the 
check  for  $000,  which  It  had  paid  as  the 
genuine  check  of  the  appellant,  was  in 
fact  his  check.  The  payee  of  the  check,  a 
married  woman,  was  culled  as  a  witness, 
and  testified  to  the  fact  that  the  check 
was  signed  by  appellant  in  her  presence, 
and  immediately  delivered  to  her.  The 
check  was  not  payable  until  six  months 
after  Its  date.  At  the  end  of  that  time 
Hhe  presented  it.  and  received  the  amount 
it  called  for  from  the  respondent. 

Some  question h  were  asked  her  about 
the  amount  of  property  she  had  at  the 
time  the  check  was  made  and  paid,  which 
were  without  any  earthly  relevancy  to 
the  case.  These  the  court  allowed,  and 
much  stress  is  laid  upon  the  error  thus 
committed.  But  it  is  impossible  to  see 
how  the  testimony  could  have  had  any 
effect  upon  the  Jury,  one  way  or  the  other. 
Its  admission  would  not  justify  a  reversal. 

The  next  error  assigned  is  that  of  admit- 
ting the  testimony  of  the  same  witness 
showing  bow  the  acquaintance  between 
herself  and  appellant  commenced  aud  pro- 
gressed, until  it  ended  in  criminal  inter- 
course between'  them,  which  was  discov- 
ered by  her  husband,  und  was  remuner- 
ated by  the  delivery  of  the  check  in  ques- 
tion. The  case  resolved  Itself  into  a  pure 
question  of  forgery,  appellant  asserting 
that  he  had  never  signed  the  check,  and 
the  bank  contending  that  he  had.  There 
was  enough  dissimilarity  between  the 
check  and  some  500  others  which  were  ad- 
mitted to  be  genuine,  which  were  pro- 
duced, to  raise  a  serious  doubt  whether  it 
was  not  a  forgery.  If  forged,  the  payee 
was  cleurly  the  forger,  or  the  knowing 
utterer  of  the  instrument.  Thus  a  Bharp 
Issue  was  before  the  jury,  and  it  was  not 
error  for  the  court  to  admitevldence  tend- 
ing to  show  a  state  of  things  which  would 
render  it  probable  that  this  man  should 
have  given  this  woman  a  check.  There 
were  some  entirely  unnecessary  details, 
but,  upon  the  whole,  we  are  not  satisfied 
that  any  prejudicial  matters  went  to  the 
jury.  When  there  Is  a  charge  of  fraud  in 
the  procurement  of  a  note,  bond,  bill, 
check,  etc.,  or  of  forgery  in  its  execution, 
a  very  large  latitude  Is  allowed  to  courts 
In  the  matter  of  admitting  testimony  to 
show  the  relations  of  the  parties.  Kobb 
v.  Mann,  11  Pa.  St.  300;  Olmsted  v.  Hoyt, 
11  Conn.  875;  Burkholder  v.  Plank,  69  Pa. 
St.  225. 

The  respondent  had  caused  photographs 
of  the  disputed  signature  and  of  certain 
genuine  signatures  to  be  made  on  paper, 
so  that  all  the  signatures  were  close  to- 


gether. These  the  court  rejected  as  Im- 
material and  irrelevant.  Photography 
has  come  to  he  a  well- recognised  aid  to 
judicial  investigation;  but  there  would 
seem  to  be  no  call  for  its  use  in  such  a  case 
as  the  present  one.  The  disputed  signa- 
ture was  present,  as  were  also  some  500 
concededly  genuine  ones,  so  that  some  re- 
gard for  convenience  of  comparison 
could  be  the  only  object  to  be  gained. 
Where,  as  in  Luco  v.  (J.  S.,  28  How.  515, 
the  genuine  signatures  to  be  compared 
are  so  situated  that  they  cannot  be 
brought  into  court,  or  cannot  be  taken  to 
an  appellate  court,  the  photograph  be- 
comes an  almost  perfect  substitute  for 
the  original,  and,  if  taken  with  proper 
care,  is  always  received.  Leathers  v. 
Salvor,  etc.,  Co.,  2  Woods,  080;  Rog.  Exp. 
Test.  §  140. 

Certain  enlarged  copies  or  magnified 
photographs  of  the  same  signatures  were 
also  offered,  and  they  were  rejected,  be- 
cause, upon  examination  of  the  photo- 
graphs, the  court  decided  that  they  had 
not  been  made  with  the  requisite  care. 
We  cannot  undertake  to  reverse  this  rul- 
ing of  the  court,  which  was  probably 
based  somewhat  upon  the  appearance  of 
the  photographs  themselves,  because  the 
copies  are  not  In  the  record,  they  having 
been  lost. 

Coni plaint  is  made  of  several  of  the 
court's  charges.  The  charge,  taken  as  a 
whole,  was  perfectly  fair,  and  gave  to  the 
jury  clearly  the  real  Issues  they  were  to 
determine.  The  alleged  errors  are  more 
in  the  nature  of  verbal  criticisms  than 
substantial  objections.  The  imagination 
must  be  drawn  upon  to  argue  prejudice 
from  the  court's  telling  the  Jury  that  in- 
terested witnesses  are  less  likely  to  be 
honest  and  fair  than  those  who  are  disin- 
terested; or  that  one  who  saw  a  man 
sign  a  check  was  a  better  witness  of  the 
fact  of  signing  than  a  mere  expert  <n 
handwriting,  who  did  not  see  the  signing. 
Nor  was  there  error  in  charging  that  a 
bank  need  not  regard  the  handwriting 
in  the  body  of  the  check  It  pays,  but 
must  know  that  of  the  signature  only. 
Redlngton  v.  Woods,  45  Cal.  406.  Several 
errors  suggested  do  not  seem  to  have  ex- 
isted as  the  record  shows  the  transac- 
tions.  Judgment  affirmed. 

ANDERS.  C.  J.,  and  SCOTT,  J.,  con- 
cur.  HOYT,  J.,  did  not  sit  at  the  hearing. 

(4  Wash.  263) 

BOARD  OF  TRADE  OF  CITY  OF  SEAT- 
TLE et  al.  v.  HAYDEN. 

(Snpreme  Court  of  Washington.  June  14, 1892.) 

For  inujority  opinion, see 30 Pac.  Rep.  87. 

SCOTT,  J.  I  concur  in  holding  that  a 
husband  and  wife  cannot  enter  into  a 
partnership  with  each  other  to  carry  on  a 
business.  This  is  the  law  in  most  of  the 
states,  and  all  arguments  advanced  In 
favor  of  such  a  holding  elsewhere,  In  so  far 
as  their  laws  relating  to  the  removal  of  the 
disabilities  of  married  women  are  like  oar 
own,  derive  much  greater  force  in  a  state 
where  community  property  laws  prevail 
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as  here.  Onr  statutes  recognise  but  two 
kinds  of  property  which  can  be  held  or 
owned  by  married  persons, — separate 
property  and  community  property.  The 
statutes  point  out  bow  this  property  may 
be  acquired,  and  define  what  it  is,  accord- 
ing to  the  manner  and  time  in  which  it  is 
acquired.  The  property  and  pecuniary 
rights  of  every  married  woman  at  the  time 
of  ber  marriage,  or  afterwards  acquired 
by  gift,  devise,  or  inheritance,  with  the 
rents,  issues,  and  profits  thereof,  are  her 
separate  property,  and  the  same  Is  true 
with  regard  to  like  property  owned  by  the 
husband.  Section  1399,  Gen.  St.,  (formerly 
section  2409.)  provides  that  all  property 
not  acquired  as  prescribed  in  any  one  of 
the  ways  mentioned,  which  is  acquired 
after  marriage  by  either  husband  or  wife, 
or  both,  is  community  property.  It  has 
been  held  that  their  interests  in  this  com- 
munity property  arc  indissoluble  during 
the  existence  of  the  community,  to  the  ex- 
tent that  the  interests  of  either  therein 
cannot  be  reached  separately  by  any  third 
party.  The  interest  of  esch  In  the  prop- 
erty Is  equal,  and  I  do  not  think  It  would 
be  contended  that,  by  any  mutual  arrange- 
ment between  themselves,  they  could  agree 
that  either  could  have  a  lesser  Interest 
than  the  other  in  said  property,  without 
destroying  its  community  character.  Sec- 
tion 1401,  Gen.  St., provides  that  "nothing 
contained  in  any  of  the  provisions  of  this 
chapter,  or  in  any  law  of  this  state,  shall 
prevent  the  husband  and  wlfefrom  jointly 
entering  into  any  agreement  concerning 
the  status  or  disposition  ol  the  whole,  or 
any  portion,  of  the  community  property 
then  owned  by  tbem,  or  afterwards  to  be 
acquired,  to  take  effect  upon  the  death  of 
either."  This  seems  to  me  to  clearly  pre- 
elude  the  idea  of  their  entering  Into  any 
such  agreement  affecting  their  property  in- 
terests to  take  effect  prior  to  the  dissolu- 
tion of  the  community, except  asezpressiy 
provided  otherwise.  Section  1443,  Gen. 
St.,  authorises  the  direct  conveyance  by 
one  to  the  other  of  bis  or  ber  interest  in 
all  or  any  portion  of  thelrcommunity  real 
property,  which  thereby  becomes  the  sep- 
arate property  of  thegrantee;  bat  It  is  ap- 
parent that  Buch  a  deed,  to  be  effectual, 
mast  convey  the  entire  Interest  of  the  gran- 
tor In  the  property  designated  in  the  deed 
from  the  one  epoase  to  the  other.  No 
lesser  or  partial  Interest  of  the  grantor 
eould  be  conveyed  In  any  event,  because 
this  would  have  the  effect,  of  destroying  its 
community  character,  and  leave  It  neither 
separate  nor  community,  which  would  ef- 
fect a  result  the  law  does  not  contemplate. 
If  a  husband  and  wifecan  become  partners 
in  business,  they  can  form  the  same  kind 
of  a  partnership  that  other  persons  can, 
and  enter  Into  an  agreement  whereby  one 
could  take  a  small  interest  in  the  business, 
and  the  profits  thereof,  and  the  other  a 
larger  one.  The  property  acquired  through 
the  pursuance  of  this  business  would  not 
eome  under  either  head  of  the  two  classes 
recognised.  It  could  not  beheld  to  be  sep- 
arate property,  for  It  would  not  be  ac- 
quired In  any  one  of  the  ways  specified; 
and  it  conld  not  be  community  property, 
because,  as  said,  In  community  property 
their  interests  must  be  equal,  while,  ac- 
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cording  to  the  partnership  contract,  their 
interests  might  be  very  unequal.  This 
would  create  a  third  species  of  property 
owned  by  husband  and  wife  which  the  law 
does  not  recognise.  It  seems  to  me  to  be 
clearly  the  Intention  of  the  law  that  only 
the  two  species  of  property  can  belong  to 
the  community,  or  to  either  of  its  mem- 
bers; that  the  law  is  a  limitation  in  this 
respect,  and  will  not  permit  the  holding  or 
ownership  of  any  other  kind  of  property 
than  that  which  is  designated  as  "sep- 
arate," and  that  which  is  designated  aa 
"community,"  and  the  dlstluguishlng  fea- 
tures of  its  acquisition  have  been  clearly 
pointed  out,  and  define  its  character. 
Especially  for  these  reasons  I  think  that 
in  this  state,  where  community  property 
laws  obtain,  It  would  be  contrary  to  the 
whole  law  on  this  subject  to  permit  the 
husband  and  wife  to  enter  Into  any  con- 
tract or  agreement  whereby  they  might 
acquire  property  of  a  character  other  or 
different  from  that  specified,  which  the  law 
expressly  permits  tbem  to  hold  and  enjoy. 
It  is  true  we  have  some  statutes  which, 
construed  without  reference  to  others, 
would  seem  to  allow  the  wife  to  enter  into 
any  contract,  and  which  remove  all  re- 
strictions in  this  respect.  I  think  our  stat- 
ute law  upon  this  subject  goes  to  a  greater 
extent  than  those  of  the  states  from  which 
the  cases  have  been  cited.  Section  1408  of 
tHe  General  Statutes  (section  '2396  of  the 
1881  Code)  provides  that  every  married 
person  shall  hereafter  have  the  same  right 
and  liberty  to  acquire,  hold,  enjoy,  and 
dispose  of  every  species  of  property,  and 
to  sue  and  be  sued,  as  if  he  or  she  were  un- 
married ;  and  section  1410  (section  2406  of 
the  1881  Code)  provides  that  contracts  may 
be  made  by  a  wife,  and  liabilities  incurred, 
and  the  same  may  be  enforced  by  or 
against  her  to  the  same  extent  and  in  the 
same  manner  as  if  she  were  unmarried; 
yet,  when  considered  in  connection  with 
our  other  laws  relating  to  the  property 
rights  of  married  persons,  it  is  apparent 
that  they  are  considerably  restricted 
thereby,  and  It  would  be  wholly  incompat- 
ible and  inconsistent  with  such  provisions 
to  bold  that  a  husband  and  wife  could  en- 
ter Into  any  joint  arrangement  or  agree- 
ment between  themselves  creating  a  differ- 
ent kind  of  ownership  in  property  from  the 
ones  specified,  to  take  effect  before  the 
death  of  either,  and  it  would  be  strongly 
against  public  policy  to  allow  tbem  bo  to 
do,  and  thus  likely  give  rise  to  intermi- 
nable and  unfathomable  complications. 

Our  lawscannot,  in  accordance  with  rec- 
ognized rules  of  construction,  be  held  to 
authorise  the  husband  and  wife  to  enter 
Into  a  partnership  with  each  other  for  the 
purpose  of  trade  or  business,  although  It 
may  be  possible  they  might  form  some 
particular  kind  of  an  agreement  for  such  a 
purpose  which  might  not  conflict  with 
their  rights  of  property,  as  defined  by  the 
statutes.  This  Is  very  doubtful,  however; 
and,  when  considered  in  all  its  bearings 
with  the  rights,  duties,  and  liabilities  of 
partners  to  each  other,  and  to  creditors, 
it  is  evident  that  It  is  not  the  Intent  of  the 
law  to  confer  any  such  authority  upon 
them.  The  effect  that  such  an  arrange* 
ment  might  have,  or  mast  necessarily 
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have,  upon  tbeir  property  rights  as  classi- 
fied, is  the  strongest  argument  that  can  be 
advanced  against  the  position  of  the  re- 
spondents, as  it  would  destroy  the  distinc- 
tion between  the  classes  of  property  they 
may  own  as  declared  by  the  statutes.  Sec- 
tion 1444,  Gen.  St.,  provides  that  a  hus- 
band or  wife  may  appoint  the  otherattor- 
ney  in  fact,  with  full  power  to  sell, convey, 
and  Incumber  bis  or  her  separate  estate, 
both  real  and  personal;  and  section  144(5 
makes  similar  provision  with  regard  to 
their  community  property,  and,  with  sec- 
tion 144K,  further  assisted  by  the  broad 
scope  of  sections  1408  and  1410.  practically 
subjects  the  wife  to  the  influence  of  the 
husband  as  to  the  disposition  and  control 
of  her  property,  separate  or  community, 
it  seems  to  me,  as  fully  as  any  partnership 
agreement  between  them  could  possibly 
effect ;  and  1  should  be  forced  to  the  con- 
clusion that  they  might  become  partners 
In  trade  with  each  other,  were  it  not  for 
the  statutes  prescribing  and  defining  the 
kinds  of  property  a  husband  and  wife  may 
own  and  acquire.  It  is  a  matter  of  ex- 
perience that  their  property  rights  and  re- 
lations become  complicated,  at  best, under 
the  practical  workings  of  the  law  us  ex- 
pressed and  interpreted ;  aud,  as  a  matter 
of  public  policy,  it  would  be  very  undesir- 
able to  still  further  allow  them  to  become 
involved  in  mercantile  partnership  rela- 
tions, with  all  its  possible  resulting  conse- 
quences, conflicts,  and  complications. 


(97  Cal.  305) 

PERINE  v.  FORBTJSH.    (No.  14,867.) 

(Supreme  Court  of  California.   Feb.  15.  1893.) 

Street  Improvements— Action  to  Enforce  As- 
sessment—Complaint—  Defenses— Waiver  of 
Objections. 

1.  Where,  in  an  action  to  enforce  a  street 
assessment,  it  appears  from  the  complaint  that 
the  contract  on  which  the  assessment  was  based 
was  not  entered  into  within  15  days  after  the 

rting  of  the  notice  of  its  award,  as  provided 
St.  1885.  p.  147,  and  there  is  no  averment 
that  this  delay  was  not  caused  by  the  fault  of 
plaintiff,  the  complaint  is  demurrable  as  failing 
to  state  a  cause  of  action. 

2.  Where  a  contract  for  certain  street  work 
was  void  because  it  was  not  made  within  the 
time  prescribed  by  St.  1885,  p.  147,  the  fact 
that  the  property  owner  did  not  appeal  to  the 
city  council  from  the  action  of  the  superintend- 
ent of  streets  in  entering  into  snch  contract 
will  not  validate  an  assessment  made  thereon. 

3.  In  an  action  to  enforce  a  street  assess- 
ment it  is  no  defense  that  the  contract  for  the 
work  contained  a  provision  that  there  should  be 
no  assessment  on  the  adjoining  property  for  im- 
proving that  part  of  the  street  occupied  by  a 
street-railway  company,  but  that  the  company 
should  pay  therefor. 

4.  In  an  action  to  enforce  a  street  assess- 
ment it  is  no  defense  that  the  property  against 
which  the  lien  is  sought  to  be  enforced  is  de- 
fendant's homestead. 

5.  In  an  action  to  enforce  a  street  assess- 
ment it  is  no  defense  that  plaintiff  agreed  or- 
ally to  enter  into  a  written  contract  by  which 
plaintiff  was  to  accept  from  defendant  a  con- 
veyance of  certain  land  in  payment  of  the  as- 
sessment against  defendant's  property,  and  then 
refused  to  enter  into  such  contract. 

6.  An  objection  that  a  street  assessment  is 
void'  because  the  superintendent  of  streets  in- 
cluded in  the  assessment  the  cost  of  certain 
bulkheads,  will  not  be  sustained  in  an  action  to 


enforce  the  assessment,  though  the  contract  for 
the  street  work  did  not  provide  for  those  bulk- 
heads, since  defendant,  not  having  appealed  to 
the  city  council  from  the  action  of  the  super- 
intendent, as  provided  by  Act  March  IS,  1885, 
will  be  deemed  to  have  waived  his  right  to 
make  such  objection. 

7.  Act  March  18,  1885,  providing  for  work 
on  streets,  does  not  require  a  property  owner 
to  appeal  to  the  city  council  in  order  to  obtain 
relief  from  an  assessment  under  a  void  con- 
tract, or  from  one  which  includes  the  cost  of 
work  which  the  council  would  not  itself  have 
jurisdiction  to  contract  for,  because  not  em- 
braced in  the  resolution  of  intention. 

8.  Where,  in  an  assessment  made  under  a 
valid  contract  for  street  improvement,  there  ts 
erroneously  included  the  cost  of  work  not  fall- 
ing within  the  provisions  of  the  contract, 
though  reasonably  related  thereto,  and  which 
might  have  been  included  in  the  contract  with- 
out rendering  it  void,  a  failure  by  a  property 
owner  to  appeal  to  the  city  council  for  redress 
is  a  waiver  of  the  right  to  make  the  objection 
in  an  action  brought  to  enforce  the  assessment. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county;  R.  M.  Dii- 
lard,  Judge. 

Action  by  one  Perine  against  one  For- 
buHh  upon  a  street  assessment.  From  a 
judgment  for  plaintiff, entered  upon  an  or- 
der overruling  a  demurrer  to  the  com- 
plaint, defendant  appeals.  Reversed. 

R.  B.  Canfleld  and  B.  F.  Thomas,  for 
appellant.  J.  J.  Perkins  and  Wright  & 
Day,  for  respondent. 

DE  HAVEN,  J.  This  action  is  upon  a 
street  assessment,  and  it  appears  from 
the  complaint  that  the  contract  which  is 
the  foundation  of  the  assessment  was  not 
entered  Into  within  15  days  after  the  first 
posting  of  the  notice  of  its  award  to  plain- 
tiff. Section  5  of  the  act  of  March  18, 1886, 
(St.  1885,  p.  147.)  contains  the  following: 
"  But  If  said  original  bidder  neglects,  falls, 
or  refuses  for  fifteen  days  after  the  first 
posting  of  notice  of  the  award  to  enter 
into  the  contract,  then  the  city  council 
shall  again  advertise  for  proposals,  as  in 
the  first  instance,  and  award  the  contract 
for  said  work  to  the  then  lowest  responsi- 
ble bidder."  This  provision  of  the  law  Is 
not  directory,  as  claimed  by  plaintiff.  It 
is  true  that  statutes  which  tlx  the  time 
within  which  official  acts  are  to  be  per- 
formed are  often  held  to  be  merely  direct- 
ory as  to  the  time  so  fixed,  but  such  a 
statute  is  never  so  construed  when  its  lan- 
guage indicates  the  contrary  Intention; 
as,  for  instance,  when  the  statute  at- 
taches a  consequence  to  the  failure  to  per- 
form the  act  within  the  time  limited.  "  In 
such  a  case, "  said  Mr.  Justice  Cope,  in  de- 
livering the  opinion  of  the  court  in  the 
case  of  Shaw  v.  Randall,  15  Cal.  885,  "the 
consequence  can  be  avoided  only  by  com- 
pliance with  the  statute."  The  provision 
of  the  statute  above  quoted,  which  fixes 
the  time  within  which  contracts  for  street 
improvements  shall  bo  executed.  Is  manda- 
tory,and  when  the  bidder  has  neglected  or 
refused  for  15  days  to  enter  into  the  con- 
tract awarded  him  the  city  council  must 
again  advertise  for  proposals,  und  the 
superintendent  of  streets  is  without  pow- 
er to  relieve  him  from  the  consequence  of 
his  neglect  or  refusal  to  complete  the  con- 
tract within  the   time  specified.'  As  al- 
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ready  stated,  the  complaint  alleges  that 
tbe  contract  for  the  street  work  was  made 
more  than  15  days  after  the  first  pouting 
of  notice  of  its  award  to  plaintiff,  but 
there  is  no  averment  therein  that  the  de- 
lay in  entering  into  the  contract  was  not 
caused  by  tbe  fault  of  plaintiff,  and,  in  the 
absence  of  such  an  allegation,  the  com- 
plaint does  not  state  a  cause  of  action,  as 
it  falls  to  show  auy  authority  in  tbe  su- 
perintendent of  streets  to  make  the  con- 
tract after  the  expiration  of  the  15  days 
named  in  the  statute.  The  facts  showing 
such  authority  cannot  be  left  to  inference, 
but  they  must  be  alleged.  It  is  incumbent 
upon  tbe  plaintiff  in  this  class  of  actions 
to  show  in  his  complaint,  "  by  either  spe- 
cial or  general  averment  of  the  character 
permitted  by  our  statute,  that  the  vari- 
ous provisions  of  the  statute  under  which 
it  is  sought  to  charge  tbe  defendant  were 
complied  with,  for,  unless  they  have  been 
complied  with,  the  defendant  is  not  lia- 
ble." Himmelmann  v.  Danos,  35  Cal.  441. 
It  is  claimed,  however,  by  plain  tiff  that 
tbe  assessment  cannot  be  held  invalid  be- 
cause of  tbeact  of  the  superintendent  in  en- 
tering into  the  contract  after  tbe  time 
fixed  in  the  statute,  as  tbedefendant  failed 
to  appeal  to  the  city  council  from  such  ac- 
tion of  tbe  superintendent,  as  provided 
for  by  section  11  of  the  act  of  March  18, 
1885,  (St.  1885,  p.  147;)  but,  the  contract 
being  void,  It  was  not  incumbent  upon  the 
defendant  to  appeal  to  the  city  council. 
This  was  so  held  in  Brock  v.  Lunlng,  89 
Cal. 316, 26  Pac.  Rep.  972,  construing  a  simi- 
lar section  found  in  tbe  act  of  April  1,1872, 
{St.  1871-72,  p.  894.)  The  court  In  that 
case  said :  "  As  the  action  of  the  superin- 
tendent of  streets  was  void,  it  could  not 
become  valid  by  tbe  failure  of  tbe  property 
owner  to  appeal,  under  section  12  of  the 
law  of  1872,  to  the  board  of  supervisors. 
He  could  not  appeal  unless  'aggrieved.' 
Such  o  w  ner  was  not  aggrieved,  for  the  con- 
tract made  was-  void,  and  affected  his 
rights  no  more  than  would  a  void  judg- 
ment." And  in  the  case  of  McBean  v. 
Redick,  96  Cal.  191,31  Pac.  Rep.  7,  It  was  also 
held  that  the  property  owner  is  not  re- 
quired to  appeal  to  the  board  of  trustees 
or  city  council,  when  the  assessment  Is 
based  upon  an  invalid  contract.  It  fol- 
lows from  what  we  have  said  that  the  de- 
murrer to  tbe  complaint  should  have  been 
sustained. 

It  is  possible,  however,  that  the  plaintiff 
may  be  able  to  obviate  this  objection  to 
tbe  complaint  by  its  amendment,  and  it  is 
therefore  necessary  to  pass  upon  other 
questions  which  have  been  argued,  which 
we  now  proceed  to  do.  There  was  no  er- 
ror in  sustaining  tbe  demurrer  to  the  an- 
swer of  defendant.  The  fact  that  there 
was  u  provision  in  the  contract  to  the 
effect  that  there  should  be  no  assessment 
upon  tbe  adjoining  property  for  improv- 
ing that  part  of  the  street  occupied  by  tbe 
railway  company,  and  that  plaintiff 
would  accept  as  payment  for  all  work 
done  thereunder  "the  warrant  of  said  su- 
perintendent as  the  same  may  be  issued 
by  him,  *  *  *  and  also  the  amount 
which  may  be  paid  by  auy  person  holding 
a  franchise  for  any  operation  of  a  street 
railroad   throughout   State  street,"  did 


not  render  the  contract  void.  Tbe  con- 
tract was  to  do  all  the  work  specified  in 
the  resolution  of  intention,  and  tbe  agree- 
ment of  plaintiff  to  accept  payment  from 
the  street  railway  company  for  a  portion 
of  the  work  was  one  which  be  had  a  right 
to  make,  und  which  could  not  possibly 
Injure  the  defendant,  or  any  property 
owner. 

Nor  Is  It  any  defense  to  this  uctlon  that 
tbe  property  against  which  it  is  sought  to 
enforce  the  Hen  constitutes  the  homestead 
of  defendant.  The  cost  of  making  im- 
provements like  those  embraced  in  this 
contract  Is  as  much  a  charge  against  the 
homestead  as  against  any  other  property 
fronting  upon  such  improvements. 

The  third  separate  defense  set  out  in  tbe 
answer  is  equally  without  merit.  Tbe 
verbal  agreement  of  plaintiff  to  enter  into 
a  written  contract  with  defendant  by 
which  plaintiff  was  to  accept  from  defend- 
ant a  conveyance  of  certain  land  In  pay- 
ment of  the  amount  wblch  should  be  as- 
sessed against  the  property  of  defendant 
for  the  street  improvements,  and  to  pay 
to  defendant  tbe  balance  of  the  purchase 
priceofsald  land,  and  the  refusal  of  plaintiff 
to  complete  such  written  contract  after 
doing  the  street  work,  constitute  no  de- 
fense to  this  action.  Nor  is  the  case  of  de- 
fendant strengthened  by  the  averment 
that,  if  it  had  not  been  for  such  verbal 
agreement,  he  would  have  commenced  an 
action  to  enjoin  plaintiff  from  prosecuting 
the  street  work  under  his  contract  made 
with  the  superintendent  of  streets.  As 
we  construe  the  answer,  tbe  alleged  agree- 
ment upon  tbe  part  of  plaintiff  to  pur- 
chase defendant's  land,  and  In  part  pay- 
ment therefor  to  credit  defendant  with 
the  amount  of  the  street  assessment,  was 
never  completed;  and  It  is  unnecessary  to 
consider  what  would  have  been  its  effect  if 
it  had  been  reduced  to  writing,  us  verbally 
agreed  upon,  and  defendant  had  tendered 
a  deed  In  accordance  with  its  terms. 

In  making  the  assessment  the  superin- 
tendent of  streets  included  $444,  the  cost 
of  37  bulkheads,  which  were  not  named  in 
the  plans  and  specifications  attached  to 
tbe  contract,  and  it  is  claimed  by  defend- 
ant that  tbe  assessment  is  for  this  reason 
void.  This  contention  cannot  be  sus- 
tained. It  is  true  that,  as  tbe  contract 
did  not  provide  for  constructing  these 
bulkheads,  tbe  superintendent  of  streets 
ought  not  to  have  included  their  cost  in 
the  assessment  which  he  made,  but  for 
such  erroneous  action  on  his  part  tbe  only 
remedy  was  an  appeal  to  the  city  council, 
as  provided  for  In  section  11  of  the  act 
"to  provide  for  work  upon  streets  »  •  * 
within  municipalities,"  approved  March 
18,  1885,  (St.  1885,  p.  147.)  Such  an  objec- 
tion/to the  assessment  could  have  been 
corrected  by  the  city  council,  and  tbe  de- 
fendant waived  his  right  to  now  make  it 
by  not  appealing  to  that  body  for  Its  cor- 
rection. Himmelmann  v.  Hoadley,  44  Cal. 
276;  Boyle  v.  Hitchcock,  06  Cal.  129,  4  Pac. 
Rep.  1143;  Fanning  v.  Leviston,  93  Cal. 
1S6,  28  Pac.  Rep.  943;  Frick  v.  Morford,  87 
Cal.  579.  25  Pac.  Rep.  764.  When,  how- 
ever, an  assessment  includes  the  cost  of 
work  not  falling  within  the  general  de- 
scription of  that  which  is  referred  to  in  the 
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resolution  of  intention,  or  when  such  work 
bears  no  relation  whatever  to  that  which 
is  described  in  the  contract,  this  rule 
would  not  apply.  But  this  is  not  such  a 
case.  The  construction  of  the  bulkheads 
was  not,  so  far  as  appears  here,  an  entire 
departure  trom  the  general  plan  or  scope 
of  thelmproveraentdeHcribed  in  the  resolu- 
tion of  intention,  although  mention  of 
them  la  omitted  in  the  plans  and  specifica- 
tions attached  to  the  contract.  In  such  a 
case,  the  determination  of  the  superintend- 
ent of  streets  that  their  construction  was 
necessary  in  order  to  fully  complete  the 
work  called  for  by  the  contract,  was  only 
an  error  of  judgment,  and  his  action  in 
making  an  assessment  to  cover  their  cost 
was  only  a  mere  error,  which  it  la  too  late 
now  to  correct,  and  which  does  not  render 
the  assessment  wholly  void.  We  do  not 
regard  the  cases  of  Dyer  v.  Chase,  52  Cal. 
440,  and  Donnelly  v.  Howard,  60  Cal.  291, 
cited  by  defendant,  as  beiug  opposed  to 
our  conclusion  upon  this  point,  but,  on 
the  contrary,  they  are  in  harmony  with 
the  views  here  expressed.  In  each  of  those 
cases  the  assessment  and  the  demand  for 
its  payment  included  the  cost  of  work  not 
authorized  by  the  resolution  of  intention, 
although  provided  for  in  thecontruet  up- 
on which  the  assessment  was  based;  and 
it  was  held  that  such  assessment  could  not 
be  enforced  as  a  lien  upon  the  property  of 
the  defendant,  and  that  the  owner  was 
not  required  to  appeal  to  the  board  of  su- 
pervisors for  its  correction,  or,  failing  to 
do  so,  submit  to  it  as  a  burden  upon  his 
property.  We  are  satisfied  that  section 
11  of  the  act  of  March  18, 1885,  above  re- 
ferred to,  does  not  require  the  property 
owner  to  appeal  to  the  city  council  for  re- 
lief from  an  aHsessment  based  upon  a  void 
contract,  (McUean  v.  Redick,  96  Cal.  191, 81 
Pac.  Rep.  7;  Frick  v.  Morford,  8?  Cal.  579, 
25  Pac.  Rep.  764;  Brock  v.  Luning,  89  Cal. 
316,  26  Pac.  Rep.  972;)  or  for  relief  from  an 
assessment  which  Includes  the  cost  of  work 
which  the  city  council  itself  would  not 
have  had  Jurisdiction  to  contract  for,  be- 
cause not  embraced  in  the  resolution  of  in- 
tention; but  when  the  contract  is  valid, 
and  the  error  complained  of  Is  only  found 
In  the  assessment  because  it  was  made  to 
cover  the  coat  of  work  not  falling  strictly 
within  the  provisions  of  the  contract,  al- 
though reasonably  related  thereto,  and 
which  might  have  been  included  in  the 
contract  without  rendering  it  void,  as  not 
being  within  the  authority  conferred  by 
the  resolution  of  intention,  the  failure  to 
appeal  to  that  body  for  redress  is  a  waiver 
of  the  right  to  make  such  objection  in  the 
action  brought  to  enforce  the  assessment. 
Judgment  and  order  reversed. 

We  concur:  FITZGERALD,  J.;  Mc- 
FA  It  LAND,  J. 

(97  Cal.  316) 

LIBBEY  v.  ELLSWORTH  et  al.  (No.  19.009.) 
(Supreme  Court  of  California.    Feb.  16,  1893.) 

Stekbt  Improvements— Action  to  Enforce  As- 
sessment—Sufficiency of  Complaint. 
Under  Act  March  18,  1885.  providing 
that  the  superintendent  of  streets  "shall  fix  the 
time  for  the  commencement,  which  shall  not  be 


more  than  15  days  from  the  date  of  the  con- 
tract, and  for  the  completion  of  the  work,  un- 
der all  contracts  entered  into  by  him,"  the  com- 
plaint in  ah  action  to  enforce  an  assessment  for 
street  improvements  mast  show  that  the  con- 
tract under  which  the  work  was  done  fixed  the 
time  for  commencement  and  completion  of  the 
work  aa  provided  in  the  statute. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade,  Judge. 

Action  by  one  Libbey  against  one  Ells- 
worth and  another  upon  a  street  assess- 
ment. From  a  judgment  for  defendants, 
entered  upon  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Affirmed. 

Jones  &  Carlton,  for  appellant.  Julius 
Lyons,  for  respondents. 

DE  HAVEN,  J.  The  action  is  upon  a 
street  assessment.  The  court  below  sus- 
tained a  demurrer  to  the  complaint,  and 
thereupon  rendered  judgment  in  favor  of 
defendants.   The  plaintiff  appeals. 

We  think  the  demurrer  was  properly 
sustained.  It  appears  from  the  complaint 
that  the  contract  which  is  the  basis  of  the 
assessment  sought  to  be  enforced  v*as  not 
entered  into  between  the  assignor  of  plain- 
tiff and  the  superintendent  of  streets  with- 
in 15  days  after  the  first  posting  of  the  no- 
tice of  its  award  to  plaintiff's  assign  or,  the 
plaintiff  alleging  that  posting  of  such  no- 
tice was  first  made  on  September  22, 1890, 
and  the  contract  executed  on  the  8th  day 
of  October  followiug.  There  Is  no  aver- 
ment in  the  complaint  that  this  delay  in 
executing  the  contract  was  not  caused  by 
the  neglect,  failure,  or  refusal  of  plaintiff's 
assignor,  and  we  held  in  the  case  of  Ferine 
v.  Forbush,  32  Pac.  Rep.  226,  (No.  14,867, 
recently  decided,)  that  such  an  allegation 
is  necessary  in  order  to  state  a  cause  of 
action  in  this  class  of  cases,  when  It  also 
appears  from  the  complaint  that  the  con- 
tract was  not  entered  into  within  15  days 
after  notice  of  Its  award  was  first  posted, 
and  the  judgment  here  must  be  affirmed 
upon  the  authority  of  that  case. 

In  addition  to  this,  the  complaint  fails 
to  show  that  the  contract  entered  into  be- 
tween the  superintendent  of  streets  and 
the  assignor  of  plaintiff  fixed  any  time  for 
the  commencement  or  completion  of  the 
work  therein  provided  for.  Looking  at 
the  contract  as  stated  in  the  complaint,  it 
is  not  possible  to  say  whether  It  was  one 
authorized  by  the  law  or  not.  Section  6 
of  the  act  "to  provide  for  work  upon 
streets  *  *  *  within  municipalities, " 
approved  March  18,  18S5,  (St.  18S5.  p.  147.) 
provides  that  thesuperintendent of  streets 
"shall  fix  the  time  for  the  commencement, 
which  shall  not  be  more  than  fifteen  days 
from  the  date  of  the  contract,  and  for  the 
completion  of  the  work,  under  all  con- 
tracts entered  into  by  him."  This  require- 
ment of  the  statute  is  mandatory,  and  a 
contract  not  in  accordance  with  its  terms 
would  be  destitute  of  binding  force;  and, 
as  the  validity  of  the  assessment  must  de- 
pend upon  the  validity  of  the  contract  up- 
on which  It  is  based,  it  Is  Incumbent  upon 
the  plaintiff  seeking  to  enforce  the  alleged 
Hen  of  such  assessment,  to  show  by  his 
complaint  that  the  contract  was  one  au- 
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tborized  by  law.  "The  complaint  must 
■ho  w  by  eltberspecial  or  general  averments 
of  the  character  permitted  by  our  statute 
tbat  tbe  various  provisions  of  tbe  statute 
onder  which  it  is  sought  to  charge  the  de- 
fendant were  complied  with,  for,  unless 
they  have  been  complied  with,  the  defend- 
ant is  not  liable."  Himmelmann  v.  Danos, 
35  Cal.  441.  If  is  not  sufficient  to  allege 
generally,  as  in  this  case,  that  tbe  contract 
entered  Into  with  tbe  superintendent  of 
streets  was  one  by  whicb  tbe  contractor 
agreed  to  do  the  work  named  therein  In 
accordance  with  specifications  wbicb  are 
not  net  out,  and  underthedlrection  and  to 
the  satisfaction  of  tbe  superintendent  of 
streets;  hut  it  must  affirmatively  appear 
from  the  statement  of  the  contract, 
whether  it  is  set  out  in  baec  verba  or  ac- 
cordingto  its  legal  effect,  tbat  iteontained 
everything  essential  to  make  it  a  valid 
contract  under  tbe  statute. 
Judgment  affirmed. 

We  concur:  FITZGERALD,  J  ;  Mc- 
FARLAND,  J. 

(3  Oal.  Unrep.  765)  ' 

DREW  v.  COLE  at  al.   (No.  19,143.) 
(Supreme  Court  of  California.   Feb.  4,  1893.) 
Surface  Water  —  Obstructing  Natural  Flow. 

Where,  from  time  immemorial,  surface 
water  had  flowed  through  well-defined  channels, 
from  the  adjacent  country,  upon  plaintiffs  land, 
and  woidd  still  but  for  the  erection  by  plaintiff 
of  an  embankment  which  diverted  the  water 
upon  defendants'  land,  the  fact  that  a  change 
in  the  conformation  of  the  adjoining  country, 
resulting  from  its  cultivation  by  strangers,  had 
obliterated  the  natural  channels,  and  formed 
new  ones,  which  would  cause  the  water  to 
overflow  defendants'  lands  but  for  an  obstruc- 
tion erected  by  strangers  many  years  before  such 
change,  will  not  justify  plaintiff  in  maintaining 
his  embankment,  to  the  injury  of  defendants. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Ban  Ber- 
nardino county  ;  John  L. Campbell,  J  udge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Petition  for  injunction  by  H.L.Drew 
against  Henry  Cole  and  another.  Defend- 
ant tiled  a  cross  bill  for  affirmative  relief. 
Judgment  for  defendants.  Plaintiff  ap- 
peals. Affirmed. 

Willis,  Cole  &  Craig  and  C.  W.  C.  Rowell, 
for  appellant.  Paris  &  Satterwhite,  Rolfe 
*  Freeman,  and  Harris  &  <>regg,  for  re- 
spondents. 

HAYNES,  C.  Plaintiff  appeals  from  the 
judgment  and  an  order  denying  his  mo- 
tion for  a  new  trial.  Tbe  action  was 
brought  to  enjoin  defendants  from  con- 
structing a  bulkhead  or  embankment  by 
which,  it  is  alleged,  certain  waters  would 
be  turued  upon  plaintiff's  premises,  to  bis 
injury.  Defendants  answered,  and  also 
filed  a  cross  complaint,  seeking  affirma- 
tive relief  against  the  plaintiff.  The  find- 
ings of  the  court,  upon  all  tbe  issues,  were 
in  favor  of  defendants.  Tbe  locus  of  the 
controversy  is  upon  a  subdivided  portion 
of  the  San  Bernardino  ranch,  northwest- 
erly from  the  city  of  Redlands.  Col  ton 
avenue  runs  east  and  west  and  California 
street  crosses  tbe  avenue  at  right  angles. 


The  plaintiff's  land  lies  on  the  north  side 
of  Cotton  avenue,  and  tbe  land  of  defend- 
ants. Cole  and  Hicks,  on  the  south  side. 
California  street  is  the  east  boundary  of 
the  land  of  the  plaintiff  and  of  defendant 
Hicks,  and  defendant  Cole's  land  adjoins 
Mrs.  Hicks'  laud  on  tbe  west.  The  Adams 
or  La  Pierce  land,  mentioned  in  the  testi- 
mony, lies  on  tbe  south  side  of  Col  ton  ave- 
nue, and  is  separated  from  Mrs.  Hicks' 
land  by  California  street,  and  the  land  of 
William  Curtis,  mentioned  in  the  testi- 
mony, lies  on  the  west  side  of  California 
street,  and  adjoins  tbe  land  of  defendant 
Hicks  on  the  south.  The  lands  of  plaintiff 
and  defendants.  Cole  and  Hicks,  are  high- 
ly cutivated,  and  planted  in  orange,  lem- 
on, and  other  fruit  trees  and  vines.  Tbe 
complaint  alleges  "That  to  the  southeast 
of  plaintiff's  premises  Is  a  large  section  of 
country  comprising  what  is  known  as  the 
'Old  Barton  Ranch'  and 'Redlands,'  all 
of  whicb  is  cultivated  and  Irrigated;  and 
since  the  cultivation  and  irrigation  of  the 
same,  and  during  heavy  storms  of  rain, 
the  water  flows  down  from  tbe  same 
to  the  southeast  corner  of  plaintiff's  land, 
and  has  cut  itself  a  channel  down  through 
said  Colton  avenue,  running  westward 
along  plaintiff's  south  line,  but  outside 
and  south  of  plaintiff's  improvements,  and 
is  flowing  thereon  in  greater  or  less  quan- 
tities at  different  times."  The  complaint 
then  charges  tbat  defendants  are  proceed- 
ing to  build  a  bulkhead  across  Colton  ave- 
nue, on  the  line  of  California  street,  for  the 
purpose  of  preventing  the  water  from 
passing  down  Colton  avenue,  and  compel- 
ling it  to  pass  over  plaintiff's  premises,  to 
the  great  Injury  of  his  orchards  and  im- 
provements,  by  cutting  channels,  etc.  Tbe 
answer  alleges  tbat  during  storms  of  rain, 
from  time  Immemorial,  the  water  has  nat- 
urally flowed  from  the  section  of  country 
mentioned  in  the  complaint,  in  a  north- 
westerly direction,  to  the  southeast  corner 
of  plaintiff's  land,  and  would  still  natu- 
rally flow  In  tbe  same  direction,  upon  and 
across  plaintiff's  premises,  but  for  a  dam 
or  embankment  constructed  by  plaintiff  in 
the  spring  of  1890  across  the  natural  course 
of  said  water,  whereby  It  was  diverted, 
and  caused  to  flow  down  Colton  avenue 
and  over  the  defendants'  lands;  that  the 
construction  of  the  embankment  being 
built  by  them,  and  the  construction  of 
whicb  plaintiff  seeks  to  enjoin,  was  neces- 
sary to  prevent  tbe  diversion  caused  by 
plaintiff,  and  to  protect  their  premises. 
Defendants'  cross  complaint  repeats  these 
allegations,  alleges  that  plaintiff  threat- 
ens and  intends  to  maintain  his  dam,  and 
prays  for  an  injunction,  and  tbat  tbe  dam 
may  be  abated  as  a  nuisance.  Plaintiff's 
answer  to  tbe  cross  complaint  denies  spe- 
cifically the  material  averments  thereof, 
and  alleges  that  about  1887,  owing  to  the 
cultivation  of  the  land  lying  to  tbe  south- 
east, large  bodies  of  water  were  accumu- 
lated thereon  for  the  purposes  of  Irriga- 
tion, and  ditches  and  canals  were  con- 
structed; tbat  by  natural  and  artificial 
causes,  over  which  he  had  no  control,  the 
conformation  of  the  country  lying  south- 
easterly from  his  premises  was  so  changed 
that  ancient  channels  were  obliterated, 
and  new  channels  created,  "and  that  tbe 
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water  since  then  coming  through  said 
channels  will,  if  unobstructed,  discharge 
itself  over  and  through  the  place  of  Wil- 
liam Curtis  and  the  defendants  in  a  north- 
west direction,  and  on  through  and  over 
Colton  avenue  a  loug  distance  west  of  the 
southeast  corner  of  his  place;"  and  fur- 
ther alleges  that  defendants  ho  graded 
California  street,  and  constructed  an  em- 
bankment along  the  easterly  side  of  said 
street,  as  to  prevent  the  water  from  flow- 
ing as  it  otherwise  would  across  their 
land,  and  that,  if  the  water  was  permitted 
to  flow  as  it  naturally  would  across  their 
land,  the  quantity  would  be  Insufficient 
to  injure  them.  The  court  found  (1)  that 
all  the  matters  and  things  stated  in  de- 
fendants' answer  are  true;  (2)  that  plain- 
tiff did,  in  the  year  1890,  erect  a  dam  at 
the  southeast  corner  of  his  land,  with  the 
intent  and  to  the  effect  of  diverting  all  of 
the  water  which  flowed  to  said  corner  of 
his  land  through  the  natural  drains  of  the 
country,  down  Colton  avenue,  and  there- 
by caused  a  large  wash  or  gulch  to  be 
made  in  the  avenue,  and  also  caused  said 
waters  to  run  over  the  defendants'  lands, 
and  wash  and  injure  and  greatly  damage 
the  same,  and  that  the  water  never  flowed 
down  Colton  avenue  before  the  erection  of 
said  dam  by  plaintiff;  and,  as  to  the  cross 
complaint,  found  all  the  allegations  true, 
and  all  the  denials  and  matters  alleged  in 
the  answer  thereto  untrue.  Judgment 
was  rendered  that  plaintiff  take  nothing 
by  his  action,  and  upon  defendants'  cross 
complaint  judgment  was  entered  that 
plaintiff's  dam  be  abated  as  a  nuisance. 
Appellant's  notice  of  intention  to  move 
for  a  new  trial  specified,  as  the  grounds 
thereof,  (1)  insufficiency  of  the  evidence  to 
jnstify  the  decision  of  the  court;  (2)  errors 
of  law  occurring  at  the  trial,  and  excepted 
to  by  the  plaintiff;  and  (3)  that  said  deci- 
sion is  against  law.  Under  the  second 
gronnd  of  motion  above  mentioned,  there 
are  no  specifications  whatever.  Several 
particulars  are  specified  wherein  the  evi- 
dence is  claimed  to  be  insufficient  to  jus- 
tify the  findings;  but  these,  so  far  as  ma- 
terial, hinge  upon  the  question  whether 
there  was  a  natural  channel  or  drainage 
which  conducted  the  water  to  plaintiff's 
southeast  corner,  and  thence  into  and  up- 
on his  premises,  and  not  down  Colton  ave- 
nue, or  over  the  lands  of  defendants.  The 
evidence  is  very  voluminous,  and  every 
fact  bearing  on  the  issues  between  the 
parties  appears  to  have  been  fully  devel- 
oped. Careful  surveys  of  the  country  from 
which  water  flows  to  the  vicinity  of  plain- 
tiff's and  defendants'  lands  were  made, 
and  topographical  and  profile  maps  were 
prepared  to  illustrate  the  various  conten- 
tions of  the  parties  and  the  testimony  of 
the  witnesses. 

After  a  careful  examination  of  the  maps 
and  the  testimony  of  the  witnesses,  the 
principal  issue  of  fact  is  not  difficult  of  de- 
termination. It  is  somewhat  obscured 
by  the  large  mass  of  testimony,  much  of 
which  is  immaterial  and  sharply  conflict- 
ing. Counsel  for  appellant  coucedes  that 
"It  is  in  evidence,  and  not  contradicted, 
that  at  some  time  in  the  past  a  dry  gulch 
ran  down  through  these  places  to  the 
southeast   corner   of   plaintiff's  place." 


Plaintiff's  answer  to  the  cross  complaint 
would  seem  to  show  quite  conclusively 
that  such  dry  gulch  existed  until  about 
lh87,  when,  by  the  improvement  and  culti- 
vation of  the  land,  "the  conformation  of 
the  country  lying  to  the  southeaat"  was 
changed  by  natural  and  artificial  means; 
that  old  channels  were  obliterated  and 
new  ones  created;  and  that  "the  water 
since  then  coming  through  said  channels 
will,  if  unobstructed,  discharge  itself  over 
and  through  the  places  of  William  Curtis 
and  the  defendants.  Cole  and  Hicks.** 
The  change  in  the  conformation  of  the 
country,  and  the  obliteration  of  the  old 
channels,  and  the  creation  of  new  ones, 
were  not  upon  defendants'  lands,  nor 
caused  by  them.  Defendants' map  shows, 
and  there  is  much  evidence  tending  to  es- 
tablish the  fact,  that  the  main  gulch  or 
arroyo  came  down  from  at  or  near  the  city 
of  Kedlands,  and  entered  the  Adams  or 
La  Pierce  lot  near  the  middle  of  the  east 
line,  and  pursued  its  course  to  the  south- 
east corner  of  plaintiff's  land,  and  contin- 
ued in  the  same  general  direction  for  some 
distance  into  plaintiff's  lands,  where  it 
spread  out  into  what  one  of  the  witnesses 
termed  "a  swale."  Another  arroyo,  but 
a  smaller  one,  camelnto  the  Adams  lot  on 
the  south  side,  and  continued  across  the 
lot,  and  entered  the  main  gulch  near  the 
point  where  it  left  that  lot  and  entered 
plaintiff's  premises.  California  street,  as 
before  stated,  runs  north  and  south  on  the 
west  line  of  the  Adanls  place  and  the  east 
line  of  Mrs.  Hicks'  land.  On  the  west  line 
of  the  street  is  an  embankment,  averaging 
about  three  feet  higher  than  the  level  of 
the  cultivated  land.  This  embankment 
was  made  21  years  ago  for  the  purpose  of 
a  fence,  by  digging  a  ditch,  and  throwing 
the  earth  upon  one  side,  and  this  embank- 
ment is  about  a  foot  higher  than  the  pres- 
ent grade  of  California  street.  It  does  not 
appear,  however,  that  at  the  time  this 
embankment  was  made,  nor  until  recent 
floods,  the  water  would  have  flowed  over 
the  land  of  the  defendants,  nor  that  it 
would  now  have  any  material  effect,  but 
for  the  changes  made  in  the  surface  of  the 
lands  above,  whereby  the  ancient  chan- 
nels have  been  obliterated  to  a  greater  or 
less  extent.  Appellant  relies  very  largely 
upon  bis  topographical  survey  to  show 
that  the  natural  flow  of  the  water  would 
now  be  over  defendants'  land.  That  the 
natural  flow  would  be  at  right  angles  to 
the  contour  lines  is  true,  and  would  be 
conclusive  upon  that  point  if  the  surface 
were  absolutely  even  and  regular,  but 
slight  obstacles  lying  between  thecontour 
Hues  may  divert  the  water  from  the  course 
it  would  otherwise  pursue.  But  such  evi- 
dence canuot  overcome  or  change  the 
course  of  natural  channels  conceded  to  ex- 
ist or  to  have  existed.  Besides,  these  sur- 
veys were  made  shortly  before  the  trial, 
and  after  the  changes  in  the  surface  of  tbe 
lands  referred  to  by  appellant  in  his 
pleadings  and  testimony,  and  for  these 
changes  the  defendants  are  not  responsi- 
ble; nor  are  they  responsible  for  the  in- 
creased quantity  of  water  reaching  the 
east  line  of  plaintiff's  and  defendants' 
property,  resulting  from  clearing  tbe 
lands  above  them,  and  the  increased  use 
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.of  water  for  the  purpose  of  irrigation,  the 
breakage  or  overflow  of  ditches,  and  the 
like.  So  far  as  the  arroyos  across  the 
Adams  place,  if  they  had  remained  unob- 
structed, would  have  conveyed  the  water, 
as  they  formerly  did,  to  appellant's  south- 
east corner,  and  into  his  land,  be  is  not  in- 
jured by  the  same  quantity  of  water  being 
now  turned  to  the  same  point  by  the 
grading  np  of  California  street,  or  by  the 
embankment  maintained  by  Mrs.  Hicks; 
nor  could  the  defendants  in  any  manner 
be  held  responsible  for  the  acts  of  the  pub- 
lic authorities  iu  grading  the  street,  so  far 
as  that  may,  under  present  circumstances, 
operate  to  turn  the  water  to  plaintiff's 
corner.  But  no  relief  was  sought  against 
those  who  changed  the  surface  of  the  land 
above,  so  as  to  change  or  divert  the  course 
of  the  water,  or  through  whose  agency 
the  quantity  of  the  flow  was  increased, 
nor  against  the  public  for  raising  the 
grade  of  the  street, nor  against  Mrs.  Hicks 
for  -maintaining  an  embankment  mude 
many  years  before;  for,  if  the  defendants 
could  beheld  liable  for  all  this  in  an  ap- 
propriate action,  it  could  not  change  the 
result  in  this  action.  Appellant  erected  a 
dam  across  what  is  conceded  to  be  at  that 
point  a  natural  channel,  and  which  at 
some  time  in  the  past  was  the  continua- 
tion of  a  natural  channel  or  drainage  for 
storm  water  from  the  city  of  Kedlands 
to  that  point;  and  by  the  erection  of  the 
dam,  and  the  removal  of  earth  from  that 
part  of  Colton  avenue  next  hts  premises, 
appellant  diverted  the  water  into  a  new 
channel,  to  the  injury  of  the  avenue  and  of 
defendants'  premises.  So  far,  therefore, 
as  the  judgment  against  appellant  is  con- 
cerned, the  material  facts  necessary  to 
support  it,  so  far  as  the  exlntence  ol  the 
water  course,  the  erection  of  the  dam,  and 
the  diversion  of  the  water  down  tho  ave- 
nue were  concerned,  could  have  been  sus- 
tained upon  his  own  testimony,  while  the 
injury  to  defendants  resulting  therefrom, 
as  testified  to  by  them,  was  practically 
uncontradicted;  and  the  same  facts  found 
from  the  same  evidence  justified  the  dis- 
missal of  the  plaintiff's  bill  for  an  injunc- 
tion. 

Appellant  complains  that  there  was  no 
finding  upon  the  allegation  that  not  more 
than  2,500inchesof  water  naturally  flowed 
at  the  point  where  the  channel  entered  his 
land.  Bat  it  is  immaterial  whether  the 
quantity  naturally  flowing  there  was  500 
or  2,500  inches.  If  any  material  quantity 
—that  is,  any  quantity  capable  of  doing 
damage  to  others  If  diverted— naturally 
flowed  there,  he  had  no  right  to  obstruct  it, 
and  divert  it  to  other  and  new  channels, 
to  the  injury  of  others;  and  hence  the 
quantity  diverted,  within  the  limits  above 
Btated,  could  not  affect  the  cnaracter  of 
his  dam  as  a  nuisance.  I  think  the  find- 
ings cover  all  the  material  issues,  and  are 
fully  justified  by  the  evidence,  and  that 
the  findings  support  the  judgment. 

Some  exceptions  to  evidence  are  found 
in  the  body  of  the  transcript,  but  which 
are  not  referred  to  in  the  specifications  of 
error,  nor  in  appellant's  brief,  and  we 
therefore  assume  that  they  are  not  relied 
upon.  The  judgment  and  order  appealed 
from  should  be  affirmed. 


We  concur:  VANCLIEF,  C;  BEL- 
CHER, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(97  Cal.  270) 
LABOHY  v.  LOS  ANGELES  ORPHAN 
ASYLUM.   (No.  19,111.) 
(Supreme  Court  of  California.  Feb.  8,  1S93.) 
Adverse;  Possession—  Constructive  Occupancy 
—  Kiobt  of  Corporation  to  Defend  Suit  — 
Filing  Articles. 

1.  In  an  action  to  quiet  title  to  land  in- 
cluded in  a  patent  originally  granted  to  a  city, 
it  appeared  that  plaintiff  claimed  title  relying 
on  adverse  possession  by  his  predecessors  in  in- 
terest, who  had  actually  occupied  a  small  por- 
tion of  the  grant  tho  required  period,  and 
claimed  constructive  possession  of  much  more, 
including  the  land  in  controversy,  which  the  city 
deeded  to  defendant's  predecessors.  Held,  that 
the  city,  being  the  owner  of  the  land,  was  con- 
structively in  possession  of  all  that  was  not  actu- 
ally occupiinl  by  others,  and  therefore  plaintiffs 
title  extended  only  to  the  amount  actually  occu- 
pied by  him,  and  the  deed  to  defendant,  includ- 
ing only  what  plaintiff  claimed  by  constructive 
possession,  conveyed  the  valid  title. 

2.  An  objection  that  defendant  corporation 
is  not  entitled  to  defend  the  suit  because  it  has 
not  complied  with  Civil  Code,  §  29i>,  requiring 
that  every  corporation  shall  file  a  copy  of  its 
articles  of  incorporation  in  every  county  where 
it  holds  property,  and  on  failing  to  do  so  it  shall 
not  maintain  or  defend  any  proceeding  in  rela- 
tion to  such  property,  will  be  deemed  waived 
unless  taken  during  the  trial. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Los 
Angeles  county ;  Walter  Van  Dyke,  Judge. 

Action  to  quiet  title  by  Leonard  Labory 
against  the  Los  Angeles  Orphan  Asylum. 
From  a  judgment  in  favor  of  defendant, 
plaintiff  appeals.  Affirmed. 

E.  A.  Meserve  and  M.  W.  Conkling,  for 
appellant.  Stephen  M.  White,  for  re- 
spondent. 

BELCHER,  C.  This  is  an  action  to  quiet 
the  plaintiff '8  title  to  a  tract  of  land  in 
the  city  of  Los  Angeles,  and  the  com  plaint  is 
in  the  usual  form.  The  defendant  is  a  corpo- 
ration, and  by  its  answer  it  denies  that 
the  plaintiff  is  the  owner  or  entitled  to- 
the  possession  of  a  described  portion  of 
the  tract,  and  avers  that  it  is  the  owner 
in  fee,  and  in  possession  thereof;  and  it 
disclaims  any  claim  to  or  interest  in  the 
remaining  portion  of  the  tract.  The  court 
below  found  the  facts  to  be  in  accordance 
with  the  averments  of  the  answer,  and 
gave  judgment  accordingly.  The  plain- 
tiff appeals  from  the  judgment  and  an  or- 
der denying  his  motion  for  a  new  trial. 

The  city  of  Los  Angeles  was  incorporat- 
ed by  an  act  of  the  legislature  in  1850,  and 
was  made  to  succeed  to  all  the  rights, 
claims,  and  powers  of  the  pueblo  of  that 
name  in  regard  to  property.  In  due  time 
it  presented  to  the  board  of  land  commis- 
sioners, appointed  under  the  act  of  con- 
gress of  March  3,  1851,  its  claim  for  four 
square  leagues  of  pueblo  lands,  and  Itu  ti- 
tle thereto  was  thereafter  duly  and  regu- 
larly confirmed.   The  decree  of  confirma- 
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tlon  became  final  on  February  1,  1858,  and 
on  August  9,  !S6G,tbe  United  States  Issued 
Its  patent  for  the  lands  to  the  city.  The 
land  In  controversy  Is  included  within  the 
four  leagues  so  confirmed  and  patented, 
and  the  principal  question  is,  had  the 
plaintiff's  predecessors  in  interest  acquired 
a  title  thereto  by  prescription  as  against 
the  defendant  and  its  predecessors  in  in- 
terest, who  claimed  title  under  conveyan- 
ces from  the  city?  To  establish  his  title 
the  plaintiff  relies  upon  deeds,  executed  by 
his  predecessors  in  interest,  of  a  tract  of 
land  Including  the  laud  in  controversy, 
and  an  actual  occupancy  of  a  small  part 
of  the  tract,  under  claim  in  good  faith  and 
color  of  title  to  the  whole.  The  first  deed 
was  executed  on  May  31,  I860,  and  the  last 
to  the  plaintiff-  on  August  26,  1890.  The 
tract  described  was  situated  on  the  east 
side  of  and  adjoining  the  Los  Angeles  riv- 
er, and  was  In  form  a  parallelogram,  hav- 
ing a  length  from  west  to  east  of  400 
varas,  and.  a  width  of  250  varas.  Next 
to  the  river  was  a  small  flat,  containing 
two  or  three  acres,  then  a  rise  or  hill,  and 
back  of  that  a  level  plain  or  mesa,  extend- 
ing east  for  many  miles.  The  flat  next  to 
the  river  was  inclosed  and  planted  with 
fruit  trees,  and  on  it  was  an  adobe  house, 
which  wus  occupied  by  each  of  the  grant- 
ors, or  his  tenants,  during  the  time  of 
his  claimed  ownership.  The  balance  of 
the  tract  was  never  inclosed  or  used  by 
any  of  the  plaintiff's  predecessors  in  inter- 
est, but  was  a  common  pasture,  used  by 
any  one  and  every  one  for  that  purpose 
who  chose  to  do  so,  until  the  part  of  it 
in  dispute  was  inclosed  by  the  defendant 
in  March,  1886.  To  establish  its  title  the 
defendant  relies  upon  two  deeds  executed 
by  the  city  to  its  predecessors  in  interest, 
both  deeds  conveying  the  land  in  contro- 
versy and  other  land,  and  one  dated  Au- 
gust 12, 1875.  and  the  other  March  8, 1SS6. 

The  plaintiff  claims  that  the  entry  of 
each  of  his  predecessors  Into  the  actual 
possession  of  the  flat  by  the  river  was 
made  in  good  faith,  and  under  claim  and 
color  of  title  to  the  whole  tract;  and  that 
under  section  822  of  the  Code  of  Civil  Pro- 
cedure a  title  to  the  whole  tract,  denomi- 
nated a  "title  by  prescription,"  (section 
1007,  Civil  Code,)  which  was  good  as 
against  tbo  city  and  the  whole  world,  had 
vested  in  his  predecessors  before  the  city 
made  its  first  deed  to  one  of  defendant's 
predecessors.  This  claim  cannot,  in  our 
opinion,  be  sustained.  At  all  the  times 
named  the  city  was  the  owner  of  all  the 
pueblo  lands,  except  such  parcels  thereof 
as  private  parties  had  acquired  title  to 
by  purchase  or  otherwise;  and  the  court 
will  take  judicial  notice  that  the  city  had 
actual  possession  of  certain  parcels  of 
such  lauds  and  constructive  possession  of 
the  balance.  This  being  so,  uo  mere  in- 
truder could  obtain  a  constructive  posses- 
sion which  would  oust  or  supersede  the 
constructive  possession  of  the  real  owner. 
" The  rule  is  well  settled  that  title  draws 
to  it  the  possession,  and  it  remains  with 
the  owner  of  the  legal  title  until  he  is  di- 
vested of  it  by  an  actual  adverse  posses- 
sion ;  and  while  he  is  in  possession  of  a 
part  of  the  premises  his  possession  is  enti- 
tled to  the  constructive  possession,  and 


can  only  be  ousted  by  and  to  the  extent  of 
the  actual  occupation  of  a  mere  intruder." 
Wood,  Lim.  Act.  §  281.  In  Hunnlcutt  v. 
Peyton,  102  U.S.  868,  It  is  said:  "  It  is  true 
that  when  a  person  enters  upon  unoccu- 
pied land,  under  a  deed  or  title,  and  holds 
adversely,  his  possession  is  construed  to 
be  coextensive  with  bis  deed  or  title,  and 
the  true  owner  will  be  disseised  to  the  ex- 
tent of  the  boundaries  described  in  that 
title.  Still  his  possession  beyond  the  lim- 
its of  his  actual  occupancy  is  only  con- 
structive. If  the  true  owner  be  at  the 
same  time  In  actual  possession  of  part  or 
the  land,  claiming  title  to  tbe  whole,  he 
has  the  constructive  possession  of  all  tbe 
land  not  in  the  actual  possession  of  the  in- 
truder, and  this  though  the  owner's  actu- 
al possession  is  not  within  the  limits  of 
the  defective  title.  The  reason  is  plain. 
Both  parties  cannot  be  seised  at  tbe  same 
time  of  the  same  land  under  different  ti- 
tles. Tbe  law,  therefore,  adjudges  the 
seisin  of  all  that  is  not  in  the  actual  oc- 
cupancy of  the  adverse  party  to  him  who 
has  tbe  better  title.'"  And  in  Semple  v. 
Cook,  50  Cal.  26,  it  was  held  that  if  one 
who  claims  title  under  a  deed  to  a  large 
tract  of  land  enters  upon  it  and  erects  a 
house,  and  acquires  actual  possession  of  a 
small  part  around  his  houseand  construct- 
ive possession  of  the  whole,  and  the  own- 
er of  .the  true  title  afterwards  enter**  on 
the  'same  tract  in  another  place,  claiming 
the  whole,  the  constructive  possession 
thus  acquired  by  the  one  who  first  entered 
is  overcome  by  tbe  constructive  posses- 
sion of  the  true  owner,  so  that  the  stat- 
ute of  limitations  does  not  run  in  favor 
of  the  one  who  had  not  the  true  title.  In 
view  of  these  authorities,— and  many 
more  to  the  same  effect  might  be  cited,— 
it  is  clear  that,  as  to  tbe  premises  in  con- 
troversy, the  statute  of  limitations  did 
not  begin  to  run  in  favor  of  any  of  tbe 
plaintiff's  predecessors  in  interest  before 
August  12, 1875,  the  date  of  the  city's  first 
deed  of  the  property.  It  is  also  clear  that 
after  the  first  deed  was  made  no  title  by 
limitation  could  have  been  acquired,  for 
the  reason  that  to  create  such  title  an 
adverse  possession  for  five  years,  and  aft- 
er April  1, 1878,  the  payment  by  the  ad- 
verse claimant  of  all  taxes  assessed 
against  the  property,  were  required.  Sec- 
tion 825,  Code  Civil  Proc.  But  It  was 
proved  that,  beginning  with  1878,  the  land 
had  been  assessed  to  the  defendant  and  its 
predecessors  in  interest,  and  that  all  the 
taxes  thereon  had  been  paid  by  them.  Itis 
also  claimed  that  the  judgment  should  be 
reversed  for  the  reason  that  the  defend- 
ant failed  at  the  trial  to  show  that  It  had 
complied  with  the  provisions  of  section 
299  of  the.  Civil  Code.  That  section  re- 
quires every  corporation  to  tile  a  copy  of 
the  copy  of  its  articles  of  incorporation, 
duly  certified  by  tbe  secretary  of  state,  in 
the  office  of  the  county  clerk  of  every  coun- 
ty in  this  state  in  which  It  holds  any  prop- 
erty, except  the  county  where  the  original 
articles  are  tiled;  and  it  declares  that 
"any  corporation  failing  to  comply  with 
the  provisions  of  this  section  shall  not 
maintain  or  defend  any  action  or  proceed- 
ing in  relation  to  such  property."  The 
complaint  alleges  "  that  the  defendant. 
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the  Los  Angeles  Orphan  Asylum,  la  now 
and  ever  since  the  21st  day  of  .1  une,  1869, 
baa  been,  a  corporation  organised,  exist- 
ing, and  doing  business  under  and  by  vir- 
tue of  the  laws  of  the  state  of  California." 
At  the  trial  the  defendant  offered  all  Its 
testimony,  and  it  was  received  without 
objection  or  suggestion  by  the  plaintiff 
that  it  had  no  right  to  defend  the  action. 
The  case  was  then  argned,  submitted, 
and  decided,  and  after  that  the  point 
seems  to  have  been  first  raised  by  a  speci- 
fication attached  to  the  statement  on  mo- 
tion for  new  trial,  to  the  effect  that  the 
finding  that  the  defendant  was  the  owner 
of  tbe  land  In  controversy  was  not  justi- 
fied by  tbe  evidence,  because  It  was  not 
shown  by  the  evidence  that  defendant 
had  complied  with  the  provisions  of  tbe 
section  named.  We  do  not  think  the  point 
can  be  thus  raised  for  the  first  time.  The 
objection  should  have  been  made  when  tbe 
defendant  was  introducing  its  evidence, 
or  at  least  at  tbe  conclusion  of  it.  Not 
having  been  made  at  any  time  during  the 
trial,  the  objection  must  now  be  deemed 
waived.  We  advise  that  tbe  judgment 
and  order  be  affirmed. 

We  concur:  VANCLIEF,  C. ;  TEMPLE, 

C. 

PER  CURIAM.  For  tbe  reasons  given 
In  tbe  foregoing  opinion  tbe  judgment 
and  order  are  affirmed. 

(3  Cal.  Unrep.  775)  ' 

LOS  ANGELES  COUNTY  v.  REYES  et  al. 
(No.  19,106.) 

(Supreme  Court  of  California.   Feb.  8,  1893.) 

Eminent  Domain— Proceeding  to  Open  Phivatb 
Road— Validity. 

1.  Where  defendant,  through  whose  land  a 
private  road  was  surveyed,  refused  to  accept  the 
compensation  awarded,  and  the  case  was  tried 
by  a  jury,  he  cannot  complain  of  the  jury's  ac- 
tion in  assessing  damages  on  the  ground  that 
the  evidence  is  insufficient  to  justify  the  verdict, 
as  the  burden  of  proving  damages  rests  on  de- 
fendant. 

2.  PoL  Code,  §  2092,  provides  that  a  private 
road  may  be  opened  for  the  convenience  of  one 
or  more  residents  or  freeholders  in  the  same 
manner  as  public  roads  are  opened,  except  that 
only  one  petitioner  shall  be  necessary-  Held. 
that  while  the  principal  use  of  such  private  road 
may  be  for  the  petitioner,  as  a  means  of  egress 
from  his  farm,  it  is  also  for  the  use  of  the  pub- 
lic, in  deriving  the  benefit  of  his  products,  and 
in  going  to  his  plnce,  and  the  legislature  has  the 
power  to  declare  it  a  public  use,  for  which  the 
right  of  eminent  domain  may  be  exercised. 
Monterey  Co.  v.  Gushing,  23  Pac.  Rep.  700.  83 
Cal.  511.  followed. 

3.  The  appellate  court  will  not  consider  an 
objection  to  oral  instructions  given  by  the  trial 
conrt,  where  no  exception  was  taken,  nor  *he 
attention  of  the  court  called  to  anything  objec- 
tionable therein. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Luclen  Shaw,  Judge. 

(Not  to  be  published  In  California  Re- 
ports.) 

Action  by  the  county  of  Los  Angeles 
against  Pablo  Reyes  aud  others.  From 
a  judgment  opening  a  road  through  de- 


fendants' property,  and  awarding  dam- 
ages therefor,  defendant  Reyes  appeals. 
Affirmed. 

Roberts  &  Robinson,  for  appellant. 
James  McLacblan,  Dist.  Atty.,  Waldo  M. 
York,  and  B.  M.  Marble,  for  respondent. 

if  AYNES,  C.  This  Is  an  action  to  con- 
demn certaiu  lands  for  road  purposes,  by 
virtue  of  the  provisions  of  article  6,  tit. 

6,  pt.  3,  of  the  Political  Code,  and  of  title 

7.  pt.  8,  of  the  Code  of  Civil  Procedure. 
The  contemplated  road  is  one  designated 
in  section  2tf92,  Pol.  Code,*  as  a  private 
road.  Proceedings  were  duly  taken  by 
the  board  of  supervisors,  under  the  stat- 
ute, upon  the  petition  of  Cbeesebrough,  to 
lay  out  and  establish  the  road.  Viewers 
were  appointed,  and  reported.  But  de- 
fendants, through  whose  lands  the  road 
was  surveyed,  refused  to  accept  tbe  com- 
pensation awarded ;  and  this  proceeding 
was  ordered  by  the  board  to  be  taken  In 
accordance  with  tbe  statute.  Tbe  cause 
was  tried  by  a  Jury,  who  found  tbe  spe- 
cial facts  authorizing  the  condemnation 
of  the  land  for  tbe  purposes  of  a  private 
road,  and  assessed  the  damages  and  ben- 
efits accruing  to  the  defendants,  and  the 
value  of  the  land  proposed  to  be  taken ; 
and  the  court,  having  made  its  findings 
to  the  effect  that  all  the  allegations  of  the 
complaint  were  true,  and  the  allegations 
of  the  answer  untrue,  rendered  the  appro- 
priate judgment.  A  motion  for  a  new 
trial  made  by  defendants  was  denied,  and 
this  appeal  from  the  judgment  and  order 
denying  a  new  trial  is  taken  by  the  de. 
fendant  Pablo  Reyes  alone. 

Tbe  first  point  urged  by  appellant  is 
that  the  evidence  Is  insufficient  to  justify 
tbe  verdict  of  tbe  jury  and  the  findings  of 
the  court,  especially  as  to  tbe  damages 
awarded  the  defendants,  and  tbe  prac- 
ticability of  some  other  route  than  that 
selected  by  the  viewers,  and  adopted  by 
the  court  and  jury.  As  to  the  first  of 
these  particulars  the  appellant  cannot 
complain,  if,  as  urged  by  counsel,  there 
was  no  evidence,  since  the  burden  of  prov- 
ing tbe  damages  in  condemnation  couch 
rests  upon  the  defendant.  Counsel  con- 
tend that  tbe  true  rule  Is  to  determine  the 
effect  of  the  proposed  change  upon  the 
market  value  of  the  property  effected. 
Such  evidence  would,  of  course,  cover  tbe 
entire  question  of  compensation,  viz.  the 
value  of  the  land  taken,  and  the  damage 
to  the  land  not  taken,  diminished  by  tbe 
benefits  accruing  to  the  defendant  from 
the  opening  of  the  road ;  but  it  is  not 
contended  that  defendant  was  prevented 
from  giving  evidence  of  such  market  value. 
The  jury  assessed   the  damages  to  tbe 


'Pol.  Code,  §  2692:  "Private  or  by  roads  may 
be  opened,  laid  out,  or  altered,  for  the  conven- 
ience of  one  or  more  residents  or  freeholders  of 
any  road  district,  in  the  same  manner  as  pub- 
lic roads  are  opened,  laid  out,  or  altered,  except 
that  only  one  petitioner  shall  be  necessary,  who 
must  be  either  a  resident  or  freeholder  in  said 
road  district,  and  the  board  of  supervisors  may, 
for  like  cause,  order  the  same  to  be  viewed, 
opened,  laid  out,  or  altered;  the  person  for 
whose  benefit  said  road  is  required  paying  the 
damages  awarded  to  landowners,  and  keeping 
the  same  in  repair." 
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land  not  taken  at  $50,  and  the  benefits  at 
the  same  Bum,  and  we  think  there  was 
sufficient  evidence  to  sustain  each  of  those 
findings;  and.  as  to  the  value  of  the  land 
taken,  there  was  evidence  which,  if  uncon- 
tradicted, would  have  Justified  a  less  val- 
uation than  that  found  by  the  jury.  All 
the  facts  necessary  to  enable  the  jury  to 
make  a  proper  estimate  of  the  compensa- 
tion to  be  awarded  the  defendant  were 
as  fully  presented  as  could  be  reasonably 
required,  and  upon  most  points  the  evi- 
dence was  sharply  conflicting.  As  to 
whether  it  was  practicable  to  locate  the 
road  upon  section  or  quarter  section  lines, 
or  by  the  route  of  Macula  Canon,  the  evi- 
dence was  also  conflicting,  but,  we  think, 
largely  preponderated  against  each  of 
those  routes,  and  that  the  selection  made 
is  fully  justified  by  the  evidence. 

Counsel  for  appellant  refer  to  the  case 
of  Sherman  v.  Biiick,  32  Cal.  242,  and  ques- 
tion its  correctness.  They  admit  that  as 
a  general  rule  a  legislative  declaration 
that  a  specified  use  is  a  public  use,  for 
which  the  right  of  eminent  domain  may 
be  exercised,  is  not  open  to  review  by  the 
courts,  yet  that  when  It  appears  plainly 
that  property  sought  to  be  taken  is  for 
a  purely  private  use,  the  courts  are  not 
bound  by  the  declaration.  But  that  is 
not  this  case.  The  use  is  not  "a  purely 
nrivate  use."  The  principal  use  will 
doubtless  be  by  Mr.  Cheesebrough,  but 
every  one  of  the  public  at  large  who  may 
have  occasion  to  visit  his  place  has  the 
right  to  use  the  road.  Besides,  the  state 
and  all  its  Inhabitants  have  an  interest 
in  having  the  products  of  his  land 
brought  to  market,  thus  adding  to  the 
wealth  of  the  state,  and  the  comfort  of  its 
inhabitants.  Not  that  the  state  will  do 
that  for  a  man  which  he  can  do  for 
himself;  but  where  he  is  powerless  to  do 
that  which  is  necessary  to  be  done,  and 
which  is  essential  to  the  use  and  enjoy- 
ment of  his  property  for  purposes  in  which 
the  public  have  an  interest,  it  is  clearly  in 
the  power  of  the  legislature  to  declare  the 
use  a  public  one.  This  question  must  be 
regarded  as  settled  by  the  case  of  Monte- 
rey Co.  v.  Cashing,  83  Cal.  511,  23  Pac. 
Rep.  700,  where  the  case  of  Sherman  v. 
Bulck  Is  approved.  Nor  is  there  any  in- 
consistency between  these  cases  and  Con- 
solidated Channel  Co.  v.  Central  Pac. 
R.  Co.,  51  Cal.  ?<59,  cited  by.  counsel.  For 
a  more  extended  discussion  of  this  sub- 
ject, see  the  recent  case  In  re  Madera  Irri- 
gation Dist.,  92  Cal.,  especially  pages  309 
to  313,  2*  Pac.  Rep.  274,  275,  675. 

It  is  further  contended  that  the  oral  in- 
structions given  by  the  court  were  erro- 
neous. This  point  cannot  be  considered, 
because  no  exception  was  taken  to  it, 
nor  the  attention  of  the  court  called  to 
anything  objectionable  therein.  Rider  v. 
Edgar,  54  Cal.  130. 

We  see  no  objection  to  the  instructions 
given  to  the  jury  at  the  request  of  the 
parties,  nor  do  we  think  that  the  court 
erred  in  refusing  to  give  the  instructions 
requested  by  defendants  which  were  not 
given.  So  far  us  they  correctlv  stated  the 
law,  they  were  covered  by  instructions 


given;  so  that  the  court  could  properly 
decline  to  modify  them,  and  uone  of  them 
could  properly  be  given  without  modifica- 
tion. 

Several  exceptions  were  taken  to  the  rul- 
ings of  the  court  upon  the  admission  and 
exclusion  of  evidence;  but,  as  the  ques- 
tions presented  by  these  exceptions  do  not 
present  any  new  or  important  principles  of 
the  law  of  evidence,  it  is  sufficient  to  say 
that  a  careful  consideration  of  them  does 
not  disclose  any  error  which  could  prej- 
udice appellant,  or  justify  a  reversal  of  the 
judgment.  We  therefore  advise  that  the 
judgment  and  order  appealed  from  be  af- 
firmed. 

We  concur:   VANCLIEF,  C;  TEMPLE, 


PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

(W  Cal.  281) 

In  re  KIMBERLY'S  ESTATE.   (No.  19,082.) 

(Supreme  Court  of  California.    Feb.  9,  1893.) 

Setting  Apart  Homestead  to  Widow— Adveksb 
Title. 

On  a  petition  to  set  apart  as  a  home- 
stead property  inventoried  as  belonging  to  the 
decedent's  estate,  the  probate  court  has  no  ju- 
risdiction to  try  adverse  claims  to  such  prop- 
erty. 

Department  2.  Appeal  from  superior 
court, Santa  Barbara  county ;  W.B.Cope, 
J  udge. 

Petition  in  probate  by  the  widow  and 
minor  children  of  one  Kimberly,  deceased, 
to  have  the  homestead  set  apart.  From 
the  order  denying  the  petition,  petitioners 
appeal.  Reversed. 

B.  F.  Thomas,  for  appellants.  E.  B. 
Hall  and  Richards  &  Carrier,  lor  respond- 
ents. 

DE  HAVEN,  J.  Appeal  from  an  order 
refusing  to  set  aside  a  homestead  for  the 
widow  and  minor  children  of  deceased  out 
of  property  claimed  tobelongto  tbeestate 
ot  the  deceased,  and  inventoried  as  such. 
In  refusing  to  set  aside  a  homestead  for 
the  widow  and  minor  children  of  deceased 
the  court  erred.  The  question  of  the  valid- 
ity of  the  adverse  title  claimed  by  the  con- 
testants to  an  undivided  interest  in  the 
property  sought  to  be  set  apart  as  a  home- 
stead is  one  not  proper  to  be  litigated  in 
this  proceeding.  In  re  Groome's  Estate, 
(Cal.)  29  Pac.  Hep.  4S7:  Estate  of  Burton, 
04  Cal.  42M,  1  Pac.  Rep.  702.  Whether  the 
contestants  acquired  by  virtue  of  the  fore- 
closure proceedings  referred  to  in  the  find- 
ings of  the  court  any  interest  in  the  land 
described  in  the  petition  for  homestead 
must  be  determined  in  some  appropriate 
action  brought  for  the  purpose  of  settling 
that  question.  The  question  is  not  in- 
volved here,  and  we  express  no  opinion  iu 
relation  to  it.   Order  reversed. 

We  concur:  FITZGERALD,  J.;  Mc FAR- 
LAND,  J. 
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8CHALLEKT-GANAHL  LUMBER  GO.  v. 

8HELDON  et  al.   (No.  19,044.) 

(Supreme  Court  of  California.    Feb.  9,  1893.) 

MaoHANio'8  Libn— Time  of  Fiuno— Complbtiom 
of  Work. 

Under  Code  Civil  Proc.  f  1187,  as 
amended  by  St  and  Amend.  1887,  p.  154.  pro- 
viding that  every  person,  save  the  original  con- 
tractor, claiming  a  lien,  must,  within  30  days 
after  the  "completion"  of  the  building,  file  his 
lien,  but  that  any  "trivial  imperfection"  In  the 
construction  shall  not  be  deemed  such  a  lack  of 
completion  as  to  prevent  the  filing  of  the  lien, 
a  lien  filed  before  the  doors  of  a  house  were 
hung,  the  plumbing  finished,  the  closets  and 
bath  room  completed,  ventilators  placed,  and 
mouldings  put  in,  is  premature,  and  cannot  be 
enforced,  as  such  things  are  not  "trivial  imper- 
fections," but  are  necessary  to  be  done  to  effect 
a  "completion"  of  the  building. 

Commissioners'  decision.  Department 
X  Appeal  from  superior  court,  Lob  An- 
.elea  county;  William  P.  Wade,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  tbe  Schallert-Ganahl  Lumber 
Company  against  H.  A.  Sbeldon  and  oth- 
ers to  foreclose  a  material  man's  lien. 
From  a  judgment  for  defend  ants,  and  from 
an  order  denying;  its  motion  for  a  new 
trial,  plaintiff  appeals.  Affirmed. 

H.  A.  Barclay,  for  appellant.  W.  P. 
Gardiner,  for  respondents. 

HATNES,  0.  Action  to  foreclose  a  ma- 
terial man's  lien.  Appellant  is  a  corpora- 
tion engaged  in  the  lumber  business.  Sbel- 
don &  Son  are  copartnery  and  contracted 
in  writing  with  the  defendant  Annie  C. 
Severance  to  furnish  tbe  material  and  erect 
upon  her  separate  property  a  dwelling 
house.  Appellant  furnished  lumber  to 
Sheldon  A  Son  for  tbe  building,  and  a  no- 
tice of  lieu  therefor  was  filed.  Both  parties 
to  tbls  appeal  concede  that  the  contract 
was  Told.  Sheldon  &  Son  abandoned  the 
work  early  In  January,  18S9,  before  com- 
pletion, and  Mrs.  Severance  employed 
mechanics,  and  proceeded  with  tbe  work. 
In  May,  1889,  she,  with  husband  and  serv- 
ants, moved  into  and  occupied  the  rear 
oortion  of  the  house,  and  continued  such 
occupation  while  work  proceeded  upon  the 
remaiuder  of  the  building;  and  upon  Au- 
gust 22,  1889,  appellant  filed  its  notice  of 
lien.  Sheldon  &  Son  made  no  defense,  and 
Judgment  passed  against  tbem.  Mr.  and 
Mrs.  Severance  answered,  and  upon  the 
trial  rested  upon  plain  tiff's  evidence,  and 
had  Judgment.  Tbls  appeal  Is  from  tbe 
Judgment  and  order  denying  plaintiff's 
motion  for  a  new  trial. 

The  court  found  that  tbe  building  was 
not  completed  at  the  time  the  noticeof  lien 
was  filed  ;  and,  If  that  finding  is  Justified 
by  the  evidence,  it  will  not  be  necessary  to 
consider  any  other  specification  of  error. 
The  occupancy  of  tbe  rear  portion  of  tbe 
house  was  known  to  appellant  on  June 
26th,  but  appellant  makes  no  point  upon 
such  occupancy.  The  complaint  alleges 
completion  "on  or  about  August  22d."pnd 
whether  the  building  was  then  completed 
was  a  qnestion  of  fact  to  be  determined  by 
the  court.  Willamette  8team  Mills  Lum- 
bering, etc., Co.  v.  Los  Angeles  College  Co., 
94  Cal.  237,  238,  29  Pac.  Rep.  629.  The  only 
witness  who  testified  upon  the  subject  of 
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tbe  completion  of  the  building  was  Mr. 
Driscoll,  the  secretary  of  tbe  plaintiff  cor- 
poration. He  testified  in  substance  that 
he  visited  tbe  building  on  August  21st; 
that  workmen  were  there  on  that  day,  do- 
ing some  little  things;  that  there  might  be 
one  or  two  men  there  for  several  months 
doing  little  things,  waiting  the  arrival  of 
material  from  tbe  east;  that  Mr.  Cranton 
was  working  in  the  house;  that  Cranton 
said  there  were  24  doors  to  hang,  ventila- 
tors to  make,  water-closet  traps,  bath 
room  not  completed,  wardrobe  not  com- 
pleted, a  painter  working  on  the  house; 
that  the  doors  were  made,  and  ouly  had 
to  be  hung;  that  the  oxidised  hardware, 
door  knobs  and  locks  were  not  on;  that 
it  was  stated  tbe  locks  costs  f  35  each,— a 
couple  of  thousand  dollars  on  tbe  whole 
bouse,  he  heard;  that  he  did  not  know 
whether  the  tiling  was  in  the  batb  room, 
nor  whetherthe  picture  mouldings  were  up 
in  the  second  story,  nor  whether  the  front 
chamber  was  completed,  nor  whether  the 
closets  were  finished,  or  the  plumbing 
finished,  but  thought  the  bouse  was  sub- 
stantially completed:  and,  further,  that 
the  oxidized  hardware  and  tbe  tlllnflr  he 
thought  were  not  in  tbe  contract.  Such 
was  the  condition  of  tbe  building  on  Au- 
gust 21st,  the  day  before  the  lien  was  filed, 
and  that  was  tbe  last  time  the  witness 
visited  the  bouse.  Upon  this  evidence  we 
think  the  court  correctly  found  that  the 
notice  of  lien  was  prematurely  filed ;  that 
the  building  was  not  substantially  com- 
pleted, and  that  what  remained  to  be  done 
constituted  something  more  than  "trivial 
Imperfections."  Tbe  burden  of  proof  was 
on  the  plaintiff  to  show  completion  of  the 
building  within  80  days  prior  to  the  filing 
of  the  lien.  Mr.  Driscoll  testified  that  he 
"thought  tbe  bouse  was  substantially 
completed,"  hut  admitted  that  certain 
things,  which  it  is  apparent  are  necessary 
to  completion,  had  not  been  done,  while 
his  testimony  that  be  did  not  know 
whether  certain  other  things  bad  been 
completed,  and  which  he  could  have  ascer- 
tained by  inspection,  destroys  any  weight 
which  his  statement  that  he  "thought  the 
bouse  was  substantially  completed  "  migh  t 
otherwise  have  bad.  It  is  Immaterial 
whether  the  oxidized  hardware  and  tiling 
were  In  tbe  written  contract  attempted  to 
be  made  with  Sheldon  &  Son,  or  whether 
they  were  to  be  furnished  by  the  owner  or 
the  contractor.  If  the  use  of  these  mate- 
rials was  necessary  to  the  completion  of 
the  building,  tbe  purchase  of  them  by  the 
one  party  or  the  other  could  not  affect  i  he 
question  whether  the  building  was  com- 
pleted. As  was  said  in  a  recent  case:  "In 
the  absence  of  any  statutory  qualification 
or  definition  of  the  term  'completion,'  there 
would  be  no  room  for  its  construction  by 
the  court,  but  It  would  be  construed  to 
mean  'completion,'  and  would  be  a  ques- 
tion of  fact  in  each  case."  Willamette 
Steam  Mills  Lumbering,  etc.,  Co.  v.  Los 
Angeles  College  Co.,  94  Cal,  237. 29  Pac.  Rep. 
629.  For  a  statement  or  these  qualifica  tions 
and  definitions,  and  their  application,  see 
Id.  It  may  be  quite  true  that  it  would  not 
takelong  to  do  what  remained  to  be  done, 
and  that  what  remained  to  be  done  was 
trifling, compared  with  tbe  whole  work  of 


Digitized  by  Google 


236 


PACIFIC  REPORTER,  Vol.  32. 


building  an  elegant  residence;  but  It  must 
be  obvious  that  If  the  erection  and  com- 
pletion of  the  bouse  had  been  provided  for 
in  a  valid  contract,  the  contractor  could 
not  have  successfully  insisted  on  the  day 
the  lien  was  Hied  that  be  had  complied 
with  bis  contract  within  the  meaning  of 
any  of  the  qualifications  or  exceptions  con- 
tained in  the  statute.  That  the  filing  of  n 
lien  before  the  completion  of  the  building 
is  premature  and  confers  no  right,  see  Roy- 
lance  v.  San  Luis  Hotel  Co.,  74  Cal.  273,  20 
Pac.  Rep.  573,  and  Willamette  Steam  Mills 
Lumbering, etc., Co.  v.  Los  Angeles  College 
Co.,  supra.  The  Judgment  and  order  ap- 
pealed from  should  be  affirmed. 

Weconcur:  TEMPLE,  C. ; BELCHER, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


(97  Cal.  276) 

PEOPLE  v.  MONTEOITO  WATER  CO.  et 

al.  (No.  10,074.) 
(Supreme  Court  of  California.    Feb.  0,  1803.) 
Corporations  —  Validity  of  Ixcohpobatiox  — 
Forfeiture  of  FttANcaiSBS  —  Pabties  to  Pao- 

CBEDING. 

1.  In  an  action  by  the  state  to  forfeit  a 
corporation's  charter  for  want  of  substantial 
compliance  with  the  statutory  requirements  in 
its  formation,  the  corporation  is  a  necessary 
party  defendant,  and  making  it  such  is  not  an 
admission  of  its  corporate  character,  so  as  to 
preclude  the  state  from  questioning  its  right  to 
corporate  existence.  People  v.  Stanford,  18 
Pac.  Rep.  85,  10  Pac.  Rep.  603,  and  77  Cal. 
360,  distinguished. 

2.  Civil  Code,  §  202,  provides  that  articles 
of  incorporation  must  be  subscribed  by  five  or 
more  persons,  and  acknowledged  by  each.  Held, 
in  an  action  by  the  state  to  forfeit  a  charter, 
that  a  complaint  showing  that  the  articles  of 
incorporation  were  signed  by  five  persons,  and 
acknowledged  by  four  only,  stated  a  cause  of 
action. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  John  L.  Campbell,  Judge. 

Action  by  the  people  against  the  Mon- 
teclto  Water  Company,  C.  B.  Hall,  and 
others.  From  a  Judgment  sustaining  a 
demurrer  to  the  complaint,  plaintiff  ap- 
peals. Reversed. 

W.  H.  H.  Hart,  Atty.  Gen.,  John  J. 
Boyce,  and  Richards  &  Carrier,  for  the 
People.   W.  C.  Stratton,  for  respondents. 

TEMPLE,  C.  Plaintiff  appeals  from  a 
Judgment  entered  upon  demurrer  to  com- 
plaint. The  demurrer  was  general,  and  on 
the  ground  of  insufficiency  of  the  facts.  It 
is  a  proceeding  taken  by  the  attorney  gen- 
eral of  the  state,  In  the  nature  of  a  quo 
warranto,  to  deprive  the  defendant  cor- 
poration of  its  corporate  charter,  and 
procure  its  dissolution  on  two  grounds — 
First,  for  want  of  a  substantial  compli- 
ance with  the  statutory  requirements  in 
its  formation;  and,  second,  for  abandon- 
ment and  misuse  of  Its  corporate  franchise 
and  powers,  and  for  alleged  violations  of 
law. 

In  answer  to  the  first  point  the  respond- 


ent raises  the  preliminary  objection  that, 
by  making  the  corporation  u  defendant, 
Its  corporate  character  is  admitted,  and 
cannot  be  questioned  in  this  proceeding. 
As  authority  for  this  proposition  the  case 
of  the  People  v.  Stanford,  77  Cal.  360,  18 
Puc.  Rep.  85,  and  19  Pac.  Rep.  693,  is  chiefly 
relied  upon.  In  that  case  it  was  alleged 
in  the  complaint  that  the  assumed  corpo- 
ration bad  never  been  a  corporation.  If 
It  were  not  a  corporation  of  any  charac- 
ter, it  had  no  legal  existence,  and  could 
not  be  aued.  By  making  it  a  party,  plain- 
tiff conceded  that  it  was  a  person  that 
could  be  sued.  It  was  said  that  the  cor- 
poration could  not  be  treated  as  a  person 
which  could  be  sued  simply  to  obtain  a 
Judgment;  that  It  was  not  and  never  bad 
been  such  a  person.  There  Is  no  such  in- 
consistency here.  It  is  averred  that  the 
corporate  defendant  is  a  corporation  de 
facto,  but  it  is  claimed  that  it  did  not  be- 
come a  corporation  de  Jure,  because  the 
persons  who  attempted  the  incorporation 
did  not  comply  with  the  conditions  which 
the  statute  makes  conditions  precedent  to 
Its  rightful  incorporation.  Under  such  clr- 
cumstunces,  although  the  association 
is  a  legal  entity,  which  may  be  sued,  Its 
right  to  corporate  existence  may  be  ques- 
tioned by  the  state  in  a  proceeding  of  this 
character.  Section  858.  Civil  Code.  This 
court  said  in  People  v.  La  Rue,  67  Cal.  530, 
8  Pac.  Rep.  84,  and  repeated  the  language  in 
First  Baptist  Church  v.  Branham,  90  Cal. 
22,27  Pac.  Rep.  60:  "A  corporation  de  fncto 
may  legally  do  and  perform  every  act  and 
thing  which  the  same  entity  could  do  or 
perform  were  it  a  dejure  corporation.  As 
to  all  the  world,  except  the  paramount 
authority  under  which,  it  acts,  and  from 
which  it  receives  its  charter,  It  occupies 
the  same  position  as  though  In  all  respects 
valid ;  and  even  as  agaiust  the  state,  ex- 
cept in  direct  proceedings  to  arrest  its 
usurpation  of  power,  it  is  submitted  its 
acts  are  to  be  treated  as  efficacious. "  Un- 
der such  circumstances  it  seems  clear  that 
the  corporation  is  not  only  a  proper,  but 
a  necessary,  party.  People  v.  Flint,  64 
Cal.  49,  28  Pac.  Rep.  495;  People  v.  Gunn. 
85  Cal.  244,  24  Pac.  Rep.  718. 

It  is  contended  that  the  corporation  is 
not  rightfully  such  because,  while  five  in- 
corporators signed  the  articles  of  incorpo- 
ration, only  four  acknowledged  the  same. 
Section  292  of  the  Civil  Code  reads  as  fol- 
lows: "The articles  of  incorporation  must 
be  subscribed  by  five  or  more  persons,  a 
majority  of  whom  must  be  residents  of 
this  state,  and  acknowledged  by  each  be- 
fore some  officer  authorized  to  take  and 
certify  acknowledgments  of  conveyances 
of  real  property."  It  was  said  in  People 
v.  Self  ridge,  52  Cal.  331 :  "The  right  to  be 
a  corporation  is  In  itself  a  franchise;  and, 
to  acquire  a  franchise  under  a  general  law, 
the  prescribed  statutory  conditions  must 
be  complied  with."  Still,  a  substantial, 
rather  than  a  literal,  compliance  will 
suffice.  People  v.  Stockton  &  V.  R. 
Co.,  45  Cal.  313.  Was  there  substantial 
compliance  in  this  case?  Because  a  sub- 
stantial compliance  will  do,  it  does  not 
follow  that  any  positive  statutory  re- 
quirement can  be  omitted,  on  the  ground 
that  it  is  unimportant.   They  are  condi- 
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tions  precedent  to  acquiring  a  statutory 
right,  and  none  can  be  dispensed  with  by 
the  court.  What  is.  a  substantial,  rather 
than  a  literal,  compliance,  may  be  illus- 
trated from  the  cases.  In  Ex  parte  Spring 
Valley  Waterworks,  17  Cal.  132,  the  certifl- 
eate  stated  the  place  of  business,  but  did 
not  describe  it  as  the  "principal  place  of 
business,"  as  required.  The  court  said: 
"The  statement  that  San  Francisco  was 
the  place  of  business  would  seem  to  imply 
that  it  was  not  only  the  principal,  but 
the  nnly,  place  of  business."  In  People 
v.  Stockton  &  V.  R.  Co.,  45  Cal.  806,  the 
affidavit  required  in  such  cases  to  be 
attached  to  the  certificate  stated  that  10 
per  cent,  of  the  amount  subscribed  bad 
been  actually  paid  in,  omitting  the  words 
"In  good  faith,"  which  the  statute  re- 
quired. In  the  certificate  It  was  stated 
that  more  than  10  per  cent,  had  been  ac- 
tually in  good  faith  pnld  in.  It  was  held 
sufficient,  and  It  would  seem  that,  if  It 
was  actually  paid  in  cash,  it  must  have 
been  paid  in  good  faith;  and  it  was  fur- 
ther held  that  payment  by  checks  drawn 
against  sufficient  funds  in  a  bank,  which 
was  ready  to  accept  and  pay  the  checks, 
was  substantially  payment  in  cash.  In 
People  v.  Cheeaeman,  7  Colo.  376,  the  ac- 
knowledgment taken  by  the  notary  omit- 
ted to  state  that  the  persons  whose  ac- 
knowledgments were  taken  were  personal- 
ly known  to  the  notary.  The  certificate 
did  state  that  the  persons  who  signed 
appeared  before  him  and  acknowledged  It. 
The  statute  did  not  prescribe  what  the 
acknowledgment  should  contain,  and  it 
was  held  a  substantial  compliance  with 
the  requirement,  although  the  form  pre- 
scribed for  acknowledgments  to  deeds 
was  not  followed.  It  was  acknowledged. 
In  all  these  caseu  it  will  be  seen  that  the 
thing  required  was  done,  but  not  literally 
as  directed ;  but  there  was  no  omission  of 
any  requirement.  No  case  has  been  cited 
where  the  entire  omission  of  a  thing  pre- 
scribed has  been  excused,  unlesH  it  be  the 
rase  of  Larrabee  v.  Baldwin,  85  Cal.  155. 
That  was  not  an  action  instituted  by  the 
state  to  disincorporate  ou  the  ground  of 
noncompliance.  As  we  have  seen,  unless 
the  state  complains,  a  de  facto  corpora- 
tion must  be  considered,  under  our  Code, 
as  possessing  a  corporate  character;  and 
the  stockholders,  when  sued  upon  their 
individual  liability,  should  not  be  allowed 
to  make;  the  point  that  they  did  not  com- 
ply with  the  law.  In  that  case  the  certifi- 
cate was  signed  by  Ave  directors,  but  two 
failed  to  acknowledge  it.  Other  ques- 
tions are  discussed  at  great  length  in  the 
opinion,  but  in  regard  to  the  point  made 
on  the  certificate  it  was  simply  remarked : 
"It  i&not  clear  that  any  fatal  defect  exists 
in  the  certificate  of  Incorporation.  If  so. 
it  is  cured  by  the  act  of  April  1,1864." 
Plainly  It  was  unnecessary  to  consider 
the  question.  The  curative  act  referred  to 
declares:  "All  associations  or  companies 
heretofore  organized,  and  acting  In  the 
form  and  manner  of  corporations,  and 
that  have  filed  certificates  for  the  purpose 
of  being  incorporated,  but  whose  certifi- 
cates are  in  some  manner  defective,  or 
have  been  improperly  acknowledged  be- 
fore a  person  not  authorized  by  law  to 


take  such  acknowledgments,  are  hereby 
declared  to  be,  and  to  nave  bet-n,  corpora- 
tions from  the  date  of  the  filing  of  such 
certificates,  in  the  same  manner  and  to 
the  same  effect  and  intent  as  if  Much  certifi- 
cates were  without  fault,  and  properly 
acknowledged  before  the  proper  officer; 
and  ull  such  certificates  are  hereby  vali- 
dated, and  declared  to  be  legal,  and  shall 
■have  the  same  force  and  effeet  as  if  such 
certificates  were  free  from  all  fault  or  de- 
fect, and  were  properly  acknowledged," 
etc.  St.  1863-64.  p.  303.  Section  292  of  the 
Civil  Code  requires  the  articles  to  be  sub- 
scribed and  acknowledged  by  each.  As 
this  is  an  express  condition  precedent  to  a 
valid  incorporation,  it  is  not  of  conse- 
quence to  the  court  whether  it  be  a  wise 
or  necessary  requirement  or  not.  Still,  it 
is  easy  to  see  a  reason  for  it.  The  certifi- 
cate secures  the  state,  and  all  concerned, 
against  the  possibility  of  any  fictitious 
names  being  subscribed  to  the  articles,  and 
furnishes  proof  of  the  genuineness  of  the 
signatures.  If  the  acknowledgment  can  • 
be  dispensed  with  as  to  one,  why  not  as 
to  two  or  three,  or  all?  Ordinarily,  no 
doubt,  the  state  would  not  be  expected  to 
institute  a  proceeding  of  this  chsracterfor 
such  a  defect  alone,  and  we  must  presume 
that  the  attorney  general  would  not  have 
instituted  this  inquiry  if  he  were  not  con- 
vinced that  there  were  reasons  sufficient 
to  justify  it.  Other  reasons  are  alleged; 
but,  as  the  statute  authorizes  a  proceeding 
to  forfeit  the  charter  where  the  statute 
has  not  been  complied  with,  although  the 
corporation  is  acting  in  good  faith,  and 
is  a  de  facto  corporation,  the  complaint 
must  be  held  to  state  a  cause  of  action, 
and  the  demurrer  should  be  overruled. 
The  Judgment  should  be  reversed,  and  the 
cause  remanded,  with  directions  to  over- 
rule the  demurrer. 

We  concur:  HAYNES.C;  BELCH ER,C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  is 
reversed,  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer. 


(97  Cal.  283) 

JOURNAL  PUB.  CO.  v.  WHITNEY,  Tax 

Collector.  (No.  19,110.) 
(Supreme  Court  of  California.   Feb.  11,  1893.) 

Counties— Publication  of  Tax  List— Lowest 
Bidder— Mandamus. 

1.  Under  St.  1891,  c.  216,  §  25,  subd.  23, 

Sroviding  that  the  board  of  supervisors  shall 
x  the  price  of  all  county  advertising,  and  each 
county  officer  shall  procure  such  advertising, 
at  a  price  no  greater  than  is  so  fixed,  manda- 
mus will  not  Tie  to  compel  a  tax  collector  to 
publish  a  delinquent  tax  list  in  a  certain  news- 
paper, even  though  such  newspaper  has  ten- 
dered the  lowest  bid  for  such  publication. 

2.  St.  1891,  c.  216,  §  25,  subd.  23,  providing 
that  the  board  of  supervisors  shall  fix  the  price 
of  all  county  adverting,  repeals  Pol.  Code,  § 
3766,  providing  that  county  advertising  must  be 
contracted  for  with  the  lowest  bidder. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Luclen  Shaw, 
Judge. 

Mandamus  at  the  relation  of  the  Jour- 
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nal  Publishing  Company  to  compel  A.  B. 
Whitney,  tax  collector,  to  publish  u  de- 
linquent tax  list  In  relator's  newspaper. 
From  a  Judgment  dismissing  the  petition, 
entered  upon  an  order  sustaining  a  de- 
murrer to  it,  relator  appeals.  Affirmed. 

E.  A.  Meserve,  for  appellant.  Stephen 
M.  White,  for  respondent. 

PER  CURIAM.  This  appeal  is  taken 
from  a  Judgment  of  dismissal  of  a  petition 
for  a  writ  of  mandate,  after  sustaining  a 
demurrer  to  said  petition.  The  object 
had  in  view  by  the  petitioner  was  to  com- 
pel the  defendant,  who  is  the  tax  collector 
of  the  county  of  Los  Angeles,  to  adver- 
tise and  publish  the  delinquent  tax  list 
in  the  newspaper  of  the  plaintiff,  a  pub- 
lishing company.  The  demurrer  is  gener- 
al in  its  nature, .and  is  to  the  effect  that 
trie  complaint  does  not  show  facts  suffi- 
cient for  a  good  cause  of  action.  The 
whole  matter  turns  upon  the  question 
whether  or  not,  under  the  law  of  this 
state,  it  is  the  duty  of  the  tax  collector  to 
publish  the  delinquent  tax  list  about  which 
this  controversy  has  arisen,  in  such  news- 
paper as  has  tendered  the  lowest  bid  to 
do  such  advertising.  Prior  to  the  enact- 
ment of  the  county  government  act  of 
1891,  section  3760  of  the  Political  Code,  as 
to  such  publication,  ran  thus:  "The  pub- 
lication must  be  made  once  a  week  for 
three  successive  weeks  in  some  newspaper, 
or  supplement  thereto,  published  in  the 
county ;  and  the  publication  must  be  con- 
tracted for  with  the  lowest  bidder,  and 
after  ten  days'  public  notice  that  such  will 
be  let.  The  bidding  must  be  by  sealed 
proposals.  If  there  is  no  newspaper 
published  in  the  county,  then  by  posting 
a  copy  of  the  list  in  three  public  places  in 
each  township. "  Section  3764  of  the  Po- 
litical Code  provides,  among  other  things, 
that  the  tax  collector  must  publish  the 
list,  and  that  such  publication  is  a  charge 
against  the  county.  These  two  sections, 
among  others,  were  construed  by  the  su- 
preme court  in  Publishing  Co.  v.  Alameda 
Co.,  64  Cal.  469,  2  Pac.  Rep.  216,  before  the 
county  government  act  of  1891  became  a 
law ;  and  it  was  there  held  to  be  the  duty 
of  the  board  of  supervisors,  and  not  that 
of  the  tax  collector,  to  advertise  for  pro- 
posals to  print  the  delinquent  tax  list,  and 
to  contract  for  the  publication  of  such 
list;  theduty  devolved  on  the  tax  collect- 
or being  held  limited  to  preparing  the  list 
for  publication,  and  causing  it  to  be  pub- 
lished as  contracted  for  by  the  board  of 
supervisors.  But  the  new  statutory  pro- 
vision (subdivision  23  of  section  25  of  the 
county  government  act,  just  mentioned) 
defines  the  duties  of  the  board  of  super- 
visors in  such  a  matter  thus:  "The  board 
of  supervisors  shall  annually  fix  the  price 
at  which  the  county  shall  be  supplied 
with  job  printing  and  blank  books,  and 
also,  the  price  of  all  county  advertising; 
and  each  county  officer  shall  procure  such 
blank  books.  Job  printing,  and  advertis- 
ing at  a  price  no  greater  than  Is  so  fixed, 
and  certify  the  bills  therefor  to  the  board 
of  supervisors."  This  changes  the  rule  as 
declared  in  section  3766  of  the  Political 
Code,  and  the  board  of  supervisors,  of  the 


own  motion,  now  are  to  fix  the  price  of 
county  advertising,  such  as  here  Involved, 
without  advertising  for  bids  or  sealed 
proposals.  When  that  dnty  is  performed 
by  them,  the  tax  collector  must  "procure" 
some  newspaper  to  do  the  advertising, 
not  by  any  bid  which  may  have  been 
made,  but  at  the  price  previously  fixed  by 
the  board  of  supervisors  in  their  discre- 
tion. Such  being  the  force  and  effect  of 
the  statute,  the  tax  collector,  against 
whom  this  petition  is  filed,  is  not  shown 
to  be  violating  any  law  in  not  procuring 
the  advertising  in  question  to  be  published 
in  the  paper  of  the  plaintiff.  Its  bid  and 
his  advertisement  for  sealed  proposals 
amounted  to  nothing.  The  tax  collector 
could,  notwithstanding  this  unnecessary 
proceeding,  select  any  paper  he  saw  fit 
in  the  county,  and  procure  the  advertis- 
ing to  be  done,  provided  it  was  done  at 
the  price  fixed  by  the  board  of  supervi- 
sors, and  he  cannot  be  compelled  to  publish 
the  delinquent  tax  in  any  other  way. 

The  argument  of  the  appellant  that  the 
county  government  act  does  not  operate 
to  repeal  any  part  of  section  3766  of  the 
Political  Code  is  without  force,  in  view  of 
the  decision  of  the  appellate  court  in  Men- 
docino Co.  v.  Bank  of  Mendocino,  86  Cal. 
255,  24  Pac.  Rep.  1002,  and  Ex  parte  Ben- 
jamin, 65  Cal.  310.  4  Pac.  Rep.  23. 

The  judgment  is  affirmed. 


(97  Cal.  286) 

YOAKAM  et  ux.  v.  WHITE  et  al.   (No.  19,- 
114.) 

(Supreme  Court  of  California.   Feb.  11,  1893.) 

Mortgages  —  Rights  or  Mortgager  —  Forecix> 
sure  on  Nonpayment  op  Interest. 
Code  Civil  Proc.  §  726,  provides  for  an 
"action  for  the  recovery  of  any  debt,  or  the  en- 
forcement of  any  right,  secured  by  mortgage," 
and  that  the  court  may  "direct  the  sale  of  the 
incumbered  property,"  and  apply  the  proceeds 
to  the  payment  of  "the  amount  due  to  the  plain- 
tiff." Section  728  provides  that  if  the  mortgage 
debt  is  not  all  due  the  sale  must  cease  as  soon 
as  enough  is  realized  to  pay  the  amount  due, 
and  afterwards,  as  often  as  more  becomes  due, 
the  court  may  order  more  property  to  be  sold. 
Held,  where  the  mortgage  note  was  payable  five 

J'ears  after  date,  with  interest  payable  annual- 
y,  "and,  if  not  so  paid,  to  be  compounded  an- 
nually," and  the  mortgage  provided  for  pay- 
ment of  the  note  "according  to  the  terms  and 
conditions  thereof,"  and,  "in  default  of  the  pay- 
ment of  the  note  by  its  terms"  the  mortgagee 
might  foreclose,  that  the  mortgagee  coiild  fore- 
close for  the  first  year's  interest  on  nonpayment 
thereof  when  due.  Broadribb  v.  Tibbets,  58 
Cal.  6,  distinguished. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Los  Angeles 
county:  William  P.  Wade,  Judge. 

Action  by  George  B.  Toaknm  and  wife 
against  W.  Y.  White  and  others.  From 
a  judgment  dismissing  the  action  without 
prejudice,  plaintiffs  appeal.  Reversed. 

Clarence  A.  Miller,  for  appellants.  Bur- 
nett &  Gibbon,  for  respondents. 

BELCHER,  C.  On  February  10, 1891.  the 
defendant  White  executed  to  the  plaintiffs 
his  promissory  note  and  mortgage  to  se- 
cure payment  of  the  same.  The  note  was 
for  $ 7,800,  and  wus  payable  five  years 
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after  date,  "  with  interest  at  the  rate  of 
eight  per  cent,  per  annum  from  date  until 
paid;  interest  payable  annuully,  and,  If 
not  so  paid,  to  be  compounded  annually, 
and  bear  the  same  rate  of  interest  as  the 
principal."  The  mortgage  stated  that  it 
was  given  as  security  for  the  payment  of 
the  note,  a  copy  of  which  was  set  out  in 
haec  verba,  and  then  contained  the  follow- 
ing agreement:  "And  the  mortgagor 
promises  to  pay  said  note  according  to 
the  t«rms  and  conditions  thereof,  and, 
*  *  •  in  defanlt  of  the  payment  of  note 
by  its  terms,  the  mortgagees  or  their  as- 
signs may  foreclose  this  mortgage,  and 
may  include  in  such  foreclosure  a  reasona- 
ble attorney's  fee,  to  be  fixed  by  the  court. " 
After  the  mortgage  was  executed,  and 
on  the  same  day,  the  mortgagor  conveyed 
the  mortgaged  premises  to  the  defendants 
Childress  and  Park;  and  as  a  part  of  the 
consideration  for  the  conveyance,  the 
grantees  covenanted  and  agreed  to  pay, 
according  to  its  terms,  the  said  mortgage, 
and  to  do  and  perform  the  covenants  and 
agreements  upon  the  part  of  the  said 
White  in  said  mortgage  mentioned  and 
contained.  On  February  13,  1M)2,  the 
plaintiffs  commenced  this  action  to  fore- 
close their  mortgage,  and  they  alleged, 
among  other  thlugs,  that  no  part  of  the 
principal  or  interest  of  the  note  had  been 
paid;  that  the  sum  of  9824,  being  one 
year's  interest  upon  the  note,  was  due, 
owing,  and  nnpaid  from  the  defendants  to 
plaintiffs,  though  demanded  by  plaintiffs 
after  the  same  fell  due;  and  that  the  prop- 
erty described  lu  the  mortgage  could  not 
be  sold  in  portions  without  injury  to  the 
parties.  Wherefore,  they  prayed  for  a  de- 
cree of  foreclosure  for  the  entire  debt  evi- 
denced by  the  note.  The  defendants  de- 
murred to  the  complaint,  and  their  demur- 
rer was  overruled.  They,  however,  failed 
to  answer,  and  their  defaults  were  duly  en- 
tered. When  the  case  came  on  to  be  heard 
the  plaintiff  introduced  the  formal  proofs 
usual  in  such  cases,  and  moved  the  court 
for  a  decree  granting  the  relief  demanded 
in  their  complaint.  This  motion  was  de- 
nied, aud  they  theu  asked  for  so  much  re- 
lief as  the  court  would  grant  upon  the 
pleadings  and  evidence;  but  the  court  re- 
fused to  grant  them  any  relief, and  entered 
judgment  dismissing  the  action  without 
prejudice.  From  the  judgment  so  entered 
the  plaintiffs  appeal. 

In  Jones,  Mortg.  (section  654)  it  is  said: 
"A  provision  for  the  payment  of  interest 
annually,  and  that  if  not  so  paid  it  shall 
be  compounded.  Is  in  waiver  of  the  right 
to  enforce  payment  when  due."  Respond- 
ents, in  effect,  admit  that  this  is  a  cor- 
rect statement  of  the  law,  and  that  there 
was  no  right  of  election  on  their  part  to 
pay  the  interest  when  it  became  due,  or 
to  let  It  be  compounded,  and  have  its 
payment  deferred  until  the  maturity  of 
the  note.  They,  however,  contend— and 
this  Is  the  only  point  made— that  the  note 
and  mortgage,  when  properly  construed 
acordiug  to  the  intention  of  the  parties, 
gave  no  right  to  foreclose  fornonpaytnent. 
of  au  installment  of  interest.  In  support 
of  this  position  counsel  cite  Broadribb  v. 
Tibbets,  58  Cal.  6.  In  the  case  cited  the 
mortgage  was  given  "as  security  for  the 
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payment  to  said  mortgagee  of  the  sura  ol 
twenty-one  hundred  dollars  *  *  •  on 
th«  16th  day  of  September,  A.  D.  1881,  with 
interest  thereon,  according  to  the  terms 
and  conditions  of  a  certain  promissory 
note  of  even  date  of  this  mortgage,  in  the 
words  and  figures  following. "  The  note 
was  dated  September  16,  1879,  and  was 
payable  two  years  after  date,  "  with  inter- 
est thereon,  in  like  gold  coin,  at  the  rate 
of  ten  per  cent,  per  annum  from  date,  pay- 
able monthly  until  paid."  An  inspection 
of  the  transcript  In  the  case  shows  that 
the  mortgage  contained  no  provision  for 
foreclosure.  It  was  said  by  this  court, 
sitting  in  department:  "By  the  terms  of 
the  mortgage  the  lien  was  to  be  foreclosed 
only  when  the  principal  sum  named  In  the 
promissory  note  became  due.  The  parties 
might  have  agreed  that  the  mortgage 
should  be  foreclosable,  to  the  extent  of 
the  interest  due,  whenever  any  install- 
ment should  become  due.  But  they  have 
not  so  agreed  in  terms  or  by  implication." 
And  after  rehearing  in  bank  it  was  said: 
"Neither  the  note  nor  mortgage  contains 
any  agreement  for  foreclosure  of  the  mort- 
gage on  default  of  the  payment  of  inter- 
est. In  the  absence  of  such  an  agreement 
the  mortgage  cannot  be  foreclosed  until 
the  note  shall  become  due. "  This  decision 
does  not  seem  to  be  in  harmony  with  the 
general  current  of  authority  upon  the  sub- 
ject; but,  assuming  It  to  be  correct,  it  is 
not,  as  we  think,  in  point  here.  In  this 
case  the  mortgagor  promises  to  pay  the 
note  "according  to  the  terms  and  condi- 
tions thereof,"  and  that, "in  default  of  the 
payment  of  the  note  by  Its  terms,  the  mort- 
gagees might  foreclose.  The  terms  of  the 
note  were  that  the  interest  should  he  pay- 
able annually,  and  the  principal  at  the  end 
of  five  years.  The  words,  "by  Its  terms,** 
cannot  be  construed  to  mean  that  there 
must  be  a  default  in  the  payment  of  the 
whole  note,  principal  and  interest,  bofore 
a  foreclosure  can  be  had,  but  only  that 
,  there  must  be  some  default  in  paying  the 
note  by  or  according  to  its  terms.  At  the 
end  of  the  first  year  the  interest  for  that 
year  became  due  and  payable,  and  was  a 
debt  secured  by  the  mortgage.  Section  728 
of  the  Code  of  Civil  Procedure  provides  for 
an  "action  for  the  recovery  of  any  debt, 
or  the  enforcement  of  any  right,  secured 
by  mortgage,"  and  that  "in  such  actions 
the  court  may,  by  its  judgment,  direct  a 
sale  of  the  incumbered  property,"  and  the 
application  of  the  proceeds  of  the  sale  to 
the  payment  of  "the  umount  due  to  the 
plaintiff.-"  And  section  728  of  the  same 
Code  provides:  "If  the  debt  for  which  the 
mortgage,  lien,  or  incumbrance  is  held  Is 
not  all  due,  so  soon  as  sufficient  of  the 
property  has  been  sold  to  pay  the  amount 
due,  with  costs,  the  sale  must  cease;  and 
afterwards, as  often  as  more  becomes  due, 
for  principal  or  interest,  the  court  may, 
on  motion,  order  more  to  be  sold.  But,  if 
the  property  cannot  be  sold  In  portions 
without  injury  to  the  parties,  the  whole 
may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs 
paid;  there  being  a  rebate  of  interest, 
where  such  rebate  is  proper."  In  our 
opinion  the  plaintiffs  were  entitled  to  a 
foreclosure  for  the  interest  then  due;  but 
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whether,  under  section  728  of  the  Code, 
abore  cited,  they  were  entitled  to  all  the 
relief  asked,  is  a  matter  which  moat  be  de- 
termined by  the  court  below  on  a  rehear- 
ing o!  tbe  cane.  We  advise  that  the  judg- 
ment be  re  versed,  and  the  cause  remanded. 

I  concur:  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  Judgment  Is 
reversed,  and  the  cause  remanded. 

(8  Cal.  Unrep.  783)     a        1 1 

LOS    ANGELES    CEMETERY    AS8*N  v. 

CITY  OP  LOS  ANGELES.   (No.  19,02a) 
(Supreme  Court  of  California.  Feb.  11,  1893.) 
Dedication— What  Conbtitotbs  —  Acceptance. 

L  In  an  action  to  quiet  title  to  a  strip  of 
land,  it  appeared  that  plaintiff  company  filed 
for  record  a  map  of  ita  land,  platted  as  a  ceme- 
tery, on  which  map  the  strip  in  question,  40 
feet  wide  along  the  west  side  of  the  tract,  was 
left  blank,  with  an  entrance  indicated  there- 
from into  the  cemetery.  Subsequently,  in  cut- 
ting the  bind  up  into  cemetery  lots,  tbe  com- 
pany left  another  strip,  20  feet  wide,  adjoining 
the  former  strip,  and  the  whole  was  known  as 
"E.  Avenue,"  which  was  used  by  the  public  for 
three  years  without  objection.  Held,  that  the 
facts  showed  an  intention  to  dedicate  the  strip 
to  the  public  for  street  purposes. 

2.  User  by  the  public  of,  a  strip  of  land  as  a 
street  for  four  years  is  sufficient  to  show  ac- 
ceptance of  a  previous  offer  to  dedicate  the  land 
for  street  purposes. 

Commissioners'  deciHion.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  Walter  Van  Dyke,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  the  Los  Angeles  Cemetery  As- 
sociation against  the  city  of  Los  Angeles 
to  quiet  title.  Judgment  for  defendant. 
Plaintiff  appeals.  Affirmed. 

A.  H.  Judson  and  M.  C.  Hester,  for  ap- 
pellant.  C.  McFarland,  for  respondent. 

BELCHER,  C.  This  Is  an  action  tq 
quiet  the  plaintiff's  title  to  a  strip  of  land, 
40  feet  wide  and  1,256  feet  long,  In  the 
city  of  Los  Angeles.  The  court  below 
gave  judgment  for  tbe  defendant,  from 
wblcb,  and  from  an  order  refusing  a  new 
trial,  tbe  plaintiff  appeals.  Tbe  facts 
found  by  tbe  court  are  In  substance  as 
follows :  On  October  26, 1877,  the  plaintiff, 
a  corporation,  was  the  owner  of  a  tract 
of  land  in  tbe  city  of  Los  Angeles,  which 
Included  tbe  land  in  controversy,  and  on 
that  day  it  filed  for  record  a  map  of  the 
tract,  on  which  were  delineated  tbe  usual 
plats  and  avenues  of  cemetery  grounds, 
and  along  tbe  southerly  and  westerly 
sides  of  which  were  left  blank  colored 
strips,  40  feet  in  width,  tbe  one  on  tbe 
southerly  side  being  now  a  portion  of 
FlrBt  street,  and  the  one  on  the  westerly 
side  being  the  land  in  controversy.  Tbe 
map  also  showed  that  the  only  entrance 
to  the  cemetery  was  from  the  strip  in 
controversy,  and  that  the  strip  opened 
out  at  one  end  Into  First  street,  and  at  the 
other  end  Into  Broderick  avenue,  public 
streets  of  the  city.  About  the  time  of  the 
filing  of  this  map,  plaintiff  planted  along 
tbe  easterly  and  Inner  line  of  the  street  in 
controversy   a  hedge  fence,  leaving  an 


opening  therein  where  the  entrance  u» 
tbe  cemetery  was  located,  and  also 
planted  pepper  trees  for  a  short  distance 
on  each  side  of  such  entrance,  which 
hedge  fence  is  still  intact,  and  Is  now, 
and  has  been  since  the  year  1886,  a  good 
and  substantial  fence.  In  1886  plaintiff 
moved  a  fence  which  bad  been  erected  upo* 
the  outer  or  westerly  line  of  the  strip  Into 
the  Inner  line  thereof,  and  adjoining  the 
hedge  fence  on  tbe  easterly  side  thereof. 
Some  time  about  the  year  1886,  tbe  lands 
adjoining  the  strip  in  controversy  on  the 
west  side  were  laid  out  In  lots,  and  spaces 
between  tbem  for  streets,  apd  among 
other  spaces  was  one  20  feet  in  wldtb,  the 
full  length  of  and  adjoining  tbe  said  strip, 
and  making  therewith  a  60-foot  strip, 
known  as  "Evergreen  Avenue."  Previ- 
ous to  and  since  18n5,  plaintiff  has  sold  to 
divers  persons  a  great  number  of  lots  In 
Its  cemetery,  and  the  only  carriage  en- 
trance thereto  fronts  on  the  strip  of  land 
in  dispute,  about  midway  between  the 
north  and  south  ends  thereof.  Sluce  the 
year  1885,  the  said  strip  of  land  has  been 
continuously  used  and  traveled  by  the 
public  as  a  public  street,  which  use  has 
been  with  the  knowledge  and  consent  of 
plaintiffs.  On  December  15, 1890,  tbe  city 
council  of  the  city  of  Los  Angeles  duly 
passed  an  ordinauce  accepting  all  streets 
theretofore  dedicated,  or  offered  to  be  ded- 
icated, by  property  owners  for  public 
use.  And,  as  conclusions  of  law,  the  court 
found  that  the  said  strip  of  land  was  a  part 
and  portion  of  a  public  street  In  thecity  of 
Los  Angeles,  known  as  "Evergreen  Ave- 
nue;" that  tbe  plaintiff  bad  no  right  to 
its  possession;  and  that  tbe  defendant  was 
entitled  to  its  possession  a?  a  public  street. 
Judgment  was  entered  in  accordance 
with  these  conclusions. 

In  support  of  the  appeal  it  Is  claimed 
that  the  findings  that  tbe  plaintiff  moved 
the  fence  which  bad  been  erected  along  the 
westerly  line  of  tbe  disputed  strip  in  tbe 
year  1885;  that  tbe  lands  adjoining  the 
strip  on  the  west  were  laid  out  in  lots, 
etc.,  about  the  same  year;  and  that  since 
that  year  the  said  strip  had  been  continu- 
ously used  and  traveled  by  tbe  public  as 
a  public  street,-- were  not  justified  by  the 
evidence,  in  so  fur  as  tbe  year  named  is 
concerned ;  and  It  Is  said  that  tbe  evi- 
dence clearly  shows  that  none  of  the  acts 
referred  to  were  done  or  commenced  be- 
fore tbeyear  1887.  It  is  admitted  that  the 
fence  on  tbe  south  side  of  tbe  tract  was 
removed  in  1885,  and  there  was  some  evi- 
dence that  the  fence  on  the  west  side  was 
removed  about  the  same  time,  and  that 
tbe  use  of  the  strip  for  public  travel  com- 
menced shortly  after  tbe  fence  was  taken 
away.  But  whether  the  findings  were 
right  as  to  the  year  named  or  not  Is,  In 
our  opinion,  not  material.  The  only  real 
question  is,  do  the  findings  show  a  dedica- 
tion of  the  strip,  or  offer  to  dedicate,  for 
the  purposes  of  a  street,  and  an  acceptance 
by  the  public?  And  if  they  do,  it  can 
make  no  difference  whether  tbe  dedication 
or  offer  to  dedicate  was  in  1885,  or  not 
till  1x87. 

It  is  further  claimed  tnat  tbe  first  con- 
clusion of  law  was  erroneous,  and  not  Jus- 
tified, for  the  reason  that  the  plaintiff, 
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having  been  organised  as  a  corporation 
for  cemetery  purposes,  "had  no  power, 
directly  or  Indirectly,  to  dedicate  its  land 
to  the  public  tor  street  purposes. "  This 
claim  is  sufficiently  met  and  answered  by 
the  decision  of  tble  court,  reported  in  96 
Cal.  420,  80  Pan.  Rep.  523.  That  case  wae 
between  the  same  parties  as  this,  and  tbe 
question  involved  related  to  tbe  dedica- 
tion of  the  40-foot  strip  along  the  south 
side  of  tbe  plaintiff's  track.  It  was  held 
that  tbe  dedication  was  made  and  accept- 
ed, and  that  the  strip  formed  a  part  of 
First  street. 

It  Is  also  claimed  that,  admitting  an 
offer  to  dedicate  was  made  by  the  plain- 
tiff, still  there  was  no  direct  finding,  and 
no  sufficient  evidence  to  show,  that  the 
offer  was  ever  accepted  by  the  public. 
The  court  found,  as  we  have  seen,  that, 
after  tbe  fence  was  removed,  tbe  strip 
was  continuously  used  by  tbe  public  as  a 
public  street,  and  with  tbe  knowledge  and 
consent  of  the  plaintiff.  The  correctness 
of  the  finding  in  this  respect  is  not  ques- 
tioned, nor  could  it  be  here,  there  being 
ample  evidence  to  support  it.  The  user 
then  commenced  as  early  at  least  as  1887, 
and  was  continued  up  to  the  time  of  tbe 
trial  in  1801.  This  was  sufficient  to  show 
an  acceptance  without  the  formal  ordi- 
nance passed  by  the  city  council  in  1890. 
Tbe  question  of  tbe  admissibility  of  that 
ordinance  in  evidence  need  not  therefore 
be  specially  considered. 

Did,  then,  the  plaintiff  intend  to  dedi- 
cate the  strip  to  the  public  for  street  pur- 
poses? It  is  true  that  the  law  is  well  set- 
tled in  tbis  state  and  elsewhere  that, 
where  there  Is  no  grant  in  writing,  a  ded- 
ication of  land  can  only  be  established 
by  proof  of  acts  on  the  part  of  the  owner 
which  manifest  clearly  and  unequivocally 
tbe  intention  of  tbe  owner  to  make  such 
dedication;  but,  in  onr  opinion,  tbe  pro- 
bative facts  found  do  show  acts  and  con- 
duct on  tbe  part  of  the  plaintiff  from  which 
tbe  ultimate  fact  that  there  was  an  in- 
tention to  dedicate  tbe  strip  must  neces- 
sarily result.  If  not,  why  was  the  strip 
marked  out  on  the  map,  extending  tbe 
whole  length  of  the  tract,  with  an  en- 
trance therefrom  Into  the  part  laid  out 
for  cemetery  purposes?  The  surveyor 
who  laid  out  the  grounds  and  made  the 
map  says  he  was  simply  told  to  leave  a 
40-font  strip  on  tbe  south  and  west  sides, 
and*  I  supposed  they  were  left  torstreets. 
And  why  did  tbe  owners  of  the  adjacent 
land  on  the  west  leave  an  additional  20- 
foot  strip?  Judson,  who  bad  been  presi- 
dent of  tbe  corporation,  testified  that  he 
was  one  of  such  owners,  and  that  they 
"left  twenty  feet  along  there  for  street 
purposes.  There  is  a  twenty -foot  strip 
left  there."  So,  after  the  hedge  bad  been 
growing  for  8  or  10  years,  why  was  the 
fence  removed,  and  the  strip,  In  connec- 
tion with  the  additional  20-foot  strip,  left 
open  so  that  it  could  be  need  and  traveled 
over  by  tbe  public?   and  why  was  the 

Eubllc  permitted  to  use  the  strips  which 
ad  become  known  as  "Evergreen  Ave- 
nue" for  more  than  three  years  at  least 
without  objection  on  the  part  of  the 
plaintiff?  It  seems  to  us  that  these  no- 
disputed  facts  can  be  rationally  account- 
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ed  tor  only  upon  tbe  theory  that  there 
was  a  clear  intention  to  dedicate  the  strip 
for  the  purposes  of  a  street. 

Tbe  offer  on  tbe  part  of  tbe  plaintiff  to 
prove  that  tbe  fence  was  removed  "be- 
cause it  bad  become  out  of  repair,  and  for 
the  purpose  of  using  it  in  repairing  tbe 
breaks  in  tbe  hedge,"  does  not  require 
serious  consideration.  Surely,  If  the  fence 
needed  repairs,  tbe  repairs  could  have 
been  made  more  cheaply  and  better  where 
it  bad  stood  for  8  or  10  years  than  by 
moving  tbe  whole  line  of  it  a  distance  of 
about  40  feet;  and  if  there  were  breaks  In 
the  bedge,  which  does  not  appear,  they 
could  have  been  protected  by  tbe  fence  in 
its  original  location,  as  tbey  had  been 
ever  since  the  hedge  was  planted  in  1878. 
We  see  no  error  in  tbe  ruling  of  the  court 
upon  this  offer.  It  follows,  In  our  opin- 
ion, that  tbe  conclusions  of  tbe  court  be- 
low were  warranted,  and  were  correct, 
and  that  the  Judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur :  HAYNES,  C. ;  YANCLIEF, 

C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 

(8  Cal.  Unrep.  788) 
In  re  WILLIAMS'  ESTATE.  (No.  15,012.) 

Appeal  of  MAGEB. 
(Supreme  Court  of  California.  Feb.  14,  1893.1 
Bali  bt  Executor  under  Poweb  —  Claim 
against  Estate— Appbalablh  Order. 
L  An  executor,  as  devisee  in  trust,  acting 
under  the  provision*  of  the  will,  sold  property 
of  the  estate,  and  applied  to  the  probate  court 
for  a  confirmation.  Plaintiff  filed  an  advanced 
bid  with  the  court,  whereupon  the  executor 
conveyed  the  property  to  the  first  bidder.  The 
court  denied  confirmation,  and  ordered  and  con- 
firmed a  sale  to  plaintiff,  he  paying  the  amount 
of  bis  bid  to  the  executor.  The  first  bidder  ap- 
pealed from  the  order  of  confirmation,  which 
was  reversed.  Plaintiff  then  filed  a  petition  to 
compel  the  return  from  the  estate  to  him  of  the 
money  paid  to  the  executor.  _  Held,  that  plain- 
tiff held  no  debt  or  claim  against  the  estate. 

2.  An  appeal  cannot  be  taken  to  the  su- 
preme court  from  an  order  dismissing  the  pe- 
tition, under  Code  Civil  Proc.  §  963,  subd.  3, 
which  provides  for  an  appeal  from  a  judgment 
or  order  refusing,  allowing,  or  directing  the 
payment  of  a  debt  or  claim  against  an  estate. 

3.  In  such  case  plaintiff's  remedy  is  in  an 
action  against  the  executor  individually. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court, city  and  coun- 
ty of  San  Francisco;  J.  V.  Coffey,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Proceeding  by  Thomas  Magee  against 
the  executor  of  the  estate  of  Thomas  H. 
Williams  to  recover  money  paid.  From 
an  order  dismissing  tbe  petition,  plaintiff 
appeals.  Affirmed. 

W.  S.  Goodfellow,  John  A.  Stanley,  and 
George  R.  B.  Hayes,  for  appellant.  Adams 
A  Adams,  for  respondent. 

TEMPLE,  C.  This  appeal  ts  from  an 
order  denying  and  dismissing  the  petition 
of  appellant  for  an  order  that  the  executor 
oftheestateof  Thomas  H.  Williams  restore 
1  to  him  $11,000  purchase  money  paid  for  tbe 
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Interest  of  the  testator  In  certain  real  es- 
tate in  pursuance  of  an  order  of  tbe  court 
confirming  the  sale.  The  executor  filed  a 
report  of  a  pale  made  by  him  under  a  power 
of  Hale  contained  in  the  will.  Appellant's 
agent  and  assignor  thereupon  filed  in  the 
probate  court  an  advanced  bid.  Tbe  mat- 
ter was  postponed  for  some  time,  but  the 
sale  was  finally  confirmed  to  appellant's 
assignor,  who  thereupon  paid  $11,000— the 
amount  of  his  bid— to  the  executor,  who 
executed  and  delivered  to  bim  a  deed  in 
due  form.  By  tbe  will,  tbe  real  estate  bad 
all  been  devised  to  tbe  executor,  in  trust. 
After  tbe  advanced  bid  was  filed,  but  be- 
fore the  confirmation  of  the  sale  to  appel- 
lant's assignor,  the  executor,  in  his  capac- 
ity of  trustee,  conveyed  the  property  to 
the  first  bidder,  who,  after  appellant  had 
paid  bis  money  and  bad  received  bis  deed 
from  the  executor,  appealed  from  the  order 
of  confirmation  to  this  court.  This  court 
held  (92  Cal.  183,28  Pac.  Rep.  227,  679)  that 
under  tbe  circumstances  the  sale  was  prop- 
erly made  by  the  devisee  in  trust,  and 
therefore  reversed  the  order  of  confirma- 
tion. The  remittitur  having  been  filed  in 
the  court  below,  this  petition  was  pre- 
sented. 

The  respondent  now  makes  the  point 
that  the  order  dismissing  tbe  petition  Is 
not  appealable.  I  think  the  point  well 
taken.  If  an  appeal  is  allowed  in  such 
case,  it  must  be  on  the  ground  that  appel- 
lant has  a  claim  or  debt  against  the  estate 
for  the  amount  so  paid  to  the  executor, 
and  that  the  order  dismissing  his  petition 
is  an  order  refusing  to  allow,  or  refusing 
to  direct  the  payment  of,  a  debt  or  claim, 
within  the  meaningof  tbe  third  subdivision 
of  section  903  of  the  Code  of  Civil  Procedure. 
It  may  well  be  doubted  whether  appel- 
lant's demand  is  a  claim  or  debt  against 
the  estate  in  any  sense.  After  the  order  of 
confirmation  was  reversed,  and  the  prop- 
erty bad  been  legally  sold,  and  the  pro- 
ceeds accounted  for  to  the  estate,  it  is  diffi- 
cult to  see  how  the  executor  can  be  made 
to  account  for  this  amount.  But  if  we  ex- 
amine tbe  section  of  tbe  Code  alluded  to 
we  shall  find  that  it  contains  no  general 
language  giving  this  court  jurisdiction  of 
appeals  from  probate  rulings,  but  the  ap- 
pellate jurisdiction  is  conferred  by  specially 
enumerating  certain  orders  and  judgments 
from  which  appeals  may  be  taken.  All  re- 
fertoacts  which  tbe  Code  expressly  au- 
thorizes, and  very  nearly  in  the  order  in 
which  such  action  Is  likely  to  be  taken  in 
the  course  of  administration.  Such  an  enu- 
meration is  necessarily  a  limitation.  Tbe 
words  "claim  "  and  "debt"  are  used  inter- 
changeably In  the  Code,  as  in  section  1497, 
Code  Civil  Proc,  and  elaborate  provision 
Is  made,  running  through  many  sections, 
tor  their  presentation,  allowance,  rejec- 
tion, and  finally  for  an  order  directing 
tbeir payment.  Section  1647  eteeq.  Mani- 
festly, in  tbe  subdivision  of  section  963  ref- 
erence is  made  to  debts  and  claims  which 
can  be  so  allowed,  rejected,  or  ordered 
paid.  It  will  not  be  contended  that  the 
demand  of  petitioner  Is  of  that  character, 
even  if  It  be  conceded  that  it  is  a  demand 
against  the  estate.  In  the  case  of  Stutt- 
melster  v.  Superior  Court,  72  Cal.  487,  14 
Pac.  Rep.  86,  it  was  held  that  a  demand 


for  an  a  ttorney 's  fee  for  services  rendered 
the  administrator  was  not  a  claim  within 
tbe  meaning  of  section  9C3,  CodeCivIl  Proc. 
In  that  case  the  appellate  jurisdiction  was 
sustained  on  the  ground  that  tbe  demand 
bad  in  fact  been  presented  and  allowed, 
and  therefore  ranked  among  the  acknowl- 
edged debts  of  tbe  estate.  Thecourtsaid: 
"In  this  instance  it  isapparent  tbedemand 
was  presented,  allowed,  and  ordered  paid 
as  a  claim  against  the  estate,  to  be  paid, 
not  as  costs,  but  in  tbe  due  course  of  ad- 
ministration. When  so  alio  wed,  it  became 
one  of  the  'acknowledged  debts  of  tbe  es- 
tate, to  bo  paid  in  due  course  of  adminis- 
tration.' Code  Civil  Proc.  fi  1497.  When 
thus  treated,  an  order  for  its  payment  was 
unpea  lable,  under  section  903,  supra.  *  Tbe 
order  was  held  appealable  as  an  order  di- 
recting tbe  payment  of  a  debt.  Whether 
It  was  thus  rightly  held  to  be  a  debtor 
not,  In  view  of  section  1643,  Code  Civil 
Proc,  and  other  sections,  may  bedoubted, 
but  the  case  Is  express  authority  for  the 
proposition  that  to  authorize  an  appeal 
under  section  903  tbe  order  allowing,  refus- 
ing to  allow,  or  directing  the  payment  of 
a  debt  refers  to  debts  and  claims,  which  by 
the  Code  are  expressly  mentioned  as  debts 
.to  be  allowed,  rejected,  or  ordered  paid. 
Courts  may  always  order  the  expense  of 
managing  trust  funds  paid  from  tbeeetate 
held  by  tbe  trustee.  The  debts  of  an  es- 
tate, which  Include  all  other  payments 
authorized,  are  classified  in  section  1643, 
Code  Civil  Proc.  The  debt  of  appellant— 
If  It  be  one — is  not  Included  in  that  section, 
unless  In  the  fifth  class,  which  supposition 
would  be  absurd.  The  word  "claim"  is 
applied  to  a  demand  agalust  an  estate,  in 
tbe  Code,  after  It  has  been  allowed  as  well 
as  before.  Sections  1636, 1645, 1649.  In  sec- 
tion 1636  It  is  provided  that  an  heir  may 
contest  a  claim  against  an  estate  upon  final 
settlement  of  the  account  of  the  adminis- 
trator or  executor.  If  this  be  a  claim 
against  tbe  esta  te,  it  should  not  be  ordered 
paid  until  the  final  settlement,  after  the 
heirs  or  devisees  have  had  an  opportunity 
to  contest  the  appellant's  right  to  it. 
Whether  the  payment  was  voluntary  or 
not  raises  a  question  not  passed  upon  by 
this  court  on  tbe  former  appeal. 

Whether  .the  probate  court  bad  jurisdic- 
tion to  confirm  the  sale  or  not,  the  money 
is  not  now  held  by  the  executor  for  the  es- 
tate. To  recover  it  from  him  by  suit  It 
would  not  be  necessary  to  make  tbe  estate 
a  party.  Any  property  In  tbe  hands  of  the 
executor,  which  is  not  a  legal  asset,  may 
be  recovered  by  the  rightful  owner,  with- 
out presenting  a  claim  against  the  estate. 
So  held  in  People  v.  Hougbtaliujt,  7  Cal. 
848,  Gunter  v.  Janes,  9  Cal.  643:  Myers  t. 
Relnsteln,  67  Cal.  89,  7  Pac.  Rep.  192;  In  re 
Allgier,  65  Cal.  228,  3  Pac.  Rep.  849;  Stan- 
wood  v.  Sage,  22  Cal.  517.  Tbe  decisions 
seem  to  be  uniform  upon  this  point.  Prop- 
erty, though  lawfully  possessed  by  the 
administrator  as  assets,  may  be  recov- 
ered in  an  action  against  blm  individ- 
ually by  one  who  asserts  title  adverse 
to  the  estate.  Merrick's  Estate,  8  Watts 
&  S.  402;  Beach  v.  Forsyth,  14  Barb. 
499.  At  first  impression,  Vallengin  v. 
Dnffy.  14  Pet.  282,  may  seem  to  be  an  au- 
thority to  tbe  effect  that  a  claimant  may 
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elect  to  sue  the  administrator  individually 
or  in  bisrepresentativecapacity.  Decedent 
bad  been  vested  by  the  claimant  with  the 
legal  title  to  personal  property,  wbicb  was 
afterwards  taken  from  him  wrongfully. 
After  hie  death  bis  adminlstra  tor  recovered 
the  value  of  it.  The  claimant  sued  to  re- 
cover the  money.  Pending  the  suit  the  ad- 
ministrator died.  The  question  was 
whether  the  suit  could  be  con  tinned  against 
the  administrator  de  bonis  non.  It  was 
held  tbat  it  could  be,  on  the  ground  that 
the  money  constituted  assets  of  the  estate, 
and  tbat  the  administrator  de  bonis  non 
.  could  recover  it  as  such  from  the  estate  of 
the  administrator.  It  was  said  the  de- 
fendant would  not  be  held  liable  unless  he 
•o  recovered  it.  or  failed  through  bis  neg- 
lect. After  all,  then,  it  was  against  the 
administrator  Individually,  and  the  deci- 
sion is  In  accord  with  those  quoted  from 
this  state.  A  trustee  cannot  make  the  es- 
tate liable  for  his  own  wrongful  act.  Sup- 
pose the  executor  had  absconded  with  the 
money,  could  It  then  have  been  recovered 
from  the  estate?  Are  the  beneficiaries  of  a 
trust  sureties  for  their  trustee?  They  did 
not  procure  the  erroneous  order.  Evi- 
dently the  merecustody  of  the  funds  would 
not  make  the  beneficiaries  of  the  trust  re- 
sponsible. To  bold  them  It  must  not  only 
appear  tbat  it  came  to  the  hands  of  their 
trustee,  but  tbat  It  has  been  actually  paid 
to  tbem,  or  used  for  the  benefit  of  their  es- 
tate. There  is  no  mode  In  which  an  action 
could  be  brought  against  the  estate  upon 
this  demand.  Section  1500,  Code  Civil  Proc. 
No  mode  is  provided  in  which  it  could  he 
paid  in  course  of  administration.  Unless, 
therefore,  It  be  a  claim  which  could  be  en- 
forced against  the  executor  individually, 
the  claimant  has  no  remedy.  The  only 
ground  upon  which  it  could  be  plausibly 
argued  tbat  the  court  had  the  power  to 
grant  the  relief  prayed  for  is  that  the  ex- 
ecutor is  an  officer  of  the  court.  This  is 
suggested  In  the  briefs,  but.  if  that  be  tbe 
basis  of  the  power  to  grant  the  petition, 
this  order  Is  not  appealable.  I  think  the 
appeal  should  be  dismissed. 

McFABLAND  and  FITZGERALD,  J  J. 
For  tbe  reasons  given  in  the  foregoing 
opinion  tbe  appeal  la  dismissed. 

DE  HAVEN,  J.  I  concur  In  the  Judg- 
ment. The  order  from  which  this  appeal 
is  taken  is  not  appealable. 


(97  Cal.  2W) 

RALPH8  v.  BENSLER  «t  aL  (No.  19,012.) 

(Supremo  Court  of  California.  Feb.  14,  1803.) 

Principal  and  A osnt—  Ratification— Evidbnob 
—Action  bt  Executor—  When  Maintainabls 
— Judicial  Notice. 

1.  In  an  action  to  foreclose  a  mortgage  exe- 
cuted by  M.  as  defendant's  attorney,  defendant 
■nrwered  that  the  power  of  attorney  given  by 
her  to  M.  did  not  give  authority  to  execute 
mortgages  or  notes:  and  also  that  M.,  as  her 
agent,  and  on  her  behalf,  made  a  written  agree- 
ment with  the  mortgagee,  whereby  he  agreed 
to  extend  the  time  of  payment  of  the  sums 
mentioned  In  the  mortgage  on  certain  condi- 
tions; that  as  her  agent,  and  on  her  behalf,  M. 
bad  performed  thoae  condition*,  and  that  by 


reason  thereof  the  mortgage  did  jm.  become 
due  till  after  the  commencement  at  the  action. 
Held  that,  in  the  absence  of  evidence  that  de- 
fendant ever  repudiated  the  execution  of  the 
notes  or  mortgage  by  M.,  her  averment  that  she 
authorized  the  procurement  of  the  agreement 
for  the  extension  of  time  was  prima  fade  suffi- 
cient evidence  of  her  ratification  of  such  execu- 
tion. 

2.  Whether  or  not  the  power  of  attorney 
was  sufficiently  specific  to  authorise  the  execu- 
tion of  the  notes  and  mortgage,  it  was  admissi- 
ble to  strengthen  the  other  evidence  of  a  ratifi- 
cation by  showing  the  relation  between  defend- 
ant and  M. 

8.  An  action  to  foreclose  a  mortgage, 
brought  by  an  alleged  executor  of  the  mortgagee, 
cannot  be  maintained  when  there  is  no  evidence 
as  to  when  the  mortgagee  died,  or  to  prove  that 
his  will,  if  he  made  one,  was  ever  admitted  to 
probate,  that  letters  testamentary  were  ever 
issued  to  plaintiff,  or  that  be  was  in  any  way 
qualified  to  act  as  executor. 

4.  A  court's  judicial  knowledge  does  not 
extend  to  the  contents  of  its  records  in  former 
actions. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  P.  Wade.  Judge. 

Action  by  George  A.  Ralphs,  executor  of 
Kimball  Hardy,  deceased,  against  Mrs. 
L.  E.  Hensler  and  J.  Irving  Weed,  to  fore- 
close a  mortgage.  From  a  Judgment  for 
plaintiff,  defendant  Hensler  appeals.  Re- 
versed. 

Willis  &  Appel,  for  appellant.  Jo  new 
A  Carlton,  for  respondent. 

VANCLIEF,  C.  Action  to  foreclose  a 
mortgage  on  defendant  Hensler's  real 
property,  given  to  secure  the  payment  of 
three  several  promissory  notes.  It  Is  al- 
leged in  the  complaint  that  tbe  notes  and 
mortgage  were  executed  by  defendant 
Hensler  to  Kimball  Hardy  in  his  lifetime, 
(on  July  9, 1887:)  that  on  or  about  Feb- 
ruary 16, 1880,  Hardy  died:  tbat  bis  will 
was  admitted  to  probate  on  March  12, 
1880;  that  letters  testamentary  were  duly 
Issued  to  plaintiff  on  March  18, 1889;  and 
thereupon,  tbat  tbe  plaintiff  duly  quali- 
fied and  entered  upon  bis  duties  as  such 
executor.  By  her  answer  tbe  defendant 
Hensler  specifically  denied  each  of  the 
above  allegations.  Weed,  who  was  made 
a  party  defendant  on  the  ground  that  he 
bad  or  claimed  some  Interest  in  the  mort- 
gaged property,  failed  to  answer,  and  bis 
default  was  duly  entered.  The  court 
found  upon  all  the  Issues  In  favor  of  plain- 
tiff, and  decreed  a  sale  of  tbe  mortgaged 
property  in  tbe  usual  form,  ordering  that 
a  Judgment  be  docketed  agninst  tbe  de- 
fendant Hensler  for  any  deficiency  of  the 
proceeds  of  the  sale  to  pay  the  amount 
fonnd  due  on  the  notes.  The  defendant 
Hensler  appeals  from  tbe  Judgment,  and 
from  an  order  denying  ber  motion  for  a 
new  trial. 

When  the  notes  and  mortgage  were 
offered  In  evidence  tbey  were  objected  to 
by  defendant  on  the  ground  that  they  ap- 
peared to  have  been  executed  through  tbe 
agency  of  James  P.  McCarthy,  as  attor- 
ney in  fact,  being  signed  as  follows:  "Mrs. 
L.  E.  Hensler  by  her  attorney  In  fact, 
James  P.  McCarthy."  To  prove  the  au- 
thority of  McCarthy  the  plaintiff  then  of- 
fered the  following  Instrument,  the  execu- 
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tlon  of  which  In  the  state  of  New  York 
was  properly  attested:  "Know  all  men 
by  these  presents  that  1,  Mrs.  L.  E.  Hen- 
Bier,  of  the  state  of  New  York,  hare  made, 
constituted,  and  appointed,  and  by  these 
presents  do  hereby  make,  constitute,  and 
appoint,  James  P.  McCarthy,  of  the  city 
and  county  of  Los  Angeles ,  and  state  of 
California,  ray  true  and  lawful  attorney 
for  me  and  in  my  name,  place,  and  stead, 
in  all  transactions  of  whatsoever  nature 
which  may  effect  any  property  situate  in 
the  said  state  of  California  which  I  may 
now  hold,  or  which  I  may  hold  at  any 
time  hereafter;  giving  and  granting  unto 
my  said  attorney  full  power  and  authori- 
ty to  do  and  perforin  all  and  every  act 
and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  and  about  the  premises, 
as  fully  to  all  intents  aud  purposes  as  I 
might  or  could  do  if  personally  present, 
and  hereby  ratifying  and  confirming  all 
that  my  said  attorney,  James  P.  Mc- 
Carthy, shall  lawfully  do  or  cause  to  be 
done  by  virtue  of  these  presents.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand 
and  seal  the  19th  day  of  February,  one 
thousand  eight  hundred  and  eighty-seven. 
[Seal.]  Mrs.  L.  E.  Hensler."  This  instru- 
ment was  objected  to  on  the  ground  that 
it  conferred  no  authority  to  make  the 
notes,  nor  to  mortgage  defendant's  real 
property.  To  obviate  this  objection,  the 
plaintiff  claimed  that  the  acts  of  Mc- 
Carthy in  making  the  notes  and  execut- 
ing the  mortgage  had  been  ratified  by  de- 
fendant on  the  28th  day  of  December,  1888, 
and  that  such  ratification  was  shown  by 
the  following  paragraph  of  defendant's 
answer:  "And  for  another,  further,  and 
separate  defense  to  said  action  defendant 
alleges  that  prior  to  the  commencement  of 
this  action,  to  wit,  on  December  the  20th, 
1888,  Kimball  Hardy,  the  deceased  named 
in  plaintiff's  complaint,  for  a  valuable  con- 
sideration paid  to  him  by  James  P.  Mc- 
Carthy, as  agent  of  and  for  and  on  behalf 
of  defendant,  agreed  to  and  with  said  Mc- 
Carthy for  and  on  behalf  of  this  defendant 
that  be  would  extend  the  time  for  the 
payment  of  the  sum  of  money  mentioned 
in  said  promissory  notes  and  mortgage 
to  May  the  1st,  1890,  upon  payment  to 
said  party  by  said  McCarthy  for  and  on 
behalf  of  this  defendant,  each  two  months 
after  said  agreement  was  executed,  of  the 
accrued  interest  on  the  said  mortgage  and 
notes,  and  which  then  and  there  amount- 
ed to  $860  given  with  said  interest.  That 
defendant  is  informed  and  believes  that 
her  said  agent,  James  P.  McCarthy,  act- 
ing for  her  and  on  her  behalf,  has  well  and 
truly  performed  the  conditions  of  said 
agreement,  and  the  terms  thereof,  for  and 
on  behalf  of  this  defendant,  and  has  fully 
paid  and  satisfied,  as  defendant  Is  in- 
formed aod  believes,  all  of  the  said  pay- 
ments aud  interest  within  the  time  re- 
quired to  be  paid  in  said  agreement  afore- 
said. That  by  reason  thereof  the  said 
notes  and  mortgage  became  due  and  pay- 
able on  May  the  1st,  1890,  and  after  the 
commencement  of *the  said  action."  The 
court  overruled  defendant's  objection, aud 
admitted  the  power  of  attorney,  notes, 
and  mortgage,  as  evidence;  to  all  which 
defendant  excepted. 


1.  Appellant  contends  that  the  court 
erred  In  admitting  the  power  of  attorney, 
notes,  and  mortgage;  and  also  contends 
that  the  finding  that  defendant  executed 
the  notes  and  mortgage  is  not  Justified  by 
the  evidence.  Conceding,  without  decid- 
ing, that  the  power  of  attorney  was  not 
sufficiently  specific  to  authorize  the  exe- 
cution of  the  notes  and  mortgage,  yet  de- 
fendant was  not  injured  by  the  rulings  of 
the  court  excepted  to,  if  she  had  ratified 
the  acts  of  McCarthy  in  executing  the 
notes  and  mortgage;  since  such  ratifica- 
tion was  equivalent  to  original  authori- 
ty, and  justified  the  finding  that  defendant 
executed  the  notes  and  mortgage.  I 
think  the  paragraph  of  defendant's  answer 
above  quoted,  and  the  deposition  of  Mc- 
Carthy to  the  same  effect,  substantially 
tend  to  prove  the  ratification  claimed. 
They  show  that  in  the  lifetime  of  Kimball 
Hardy  the  defendant  knew  that  the  notes 
and  mortgage  had  been  executed  and  re- 
mained unpaid.  In  her  answer  she  alleges 
that  "  McCarthy  as  agent  of  and  for  and 
on  behalf  of  defendant,"  made  a  written 
agreement  with  Hardy,  whereby  be 
agreed  to  extend  the  time  of  payment 
"  of  the  sums  of  money  mentioued  in  said 
promissory  notes  and  mortgage  to  May 
the  1st,  1890, "on  certain  conditions;  that, 
as  her  agent,  and  on  her  behalf.  McCarthy 
had  performed  tno«e  conditions;  and 
"that  by  reason  thereof  the  said  notes  and 
mortgage  became  due  and  payable  on 
May  the  1st,  1890,  and  after  thecoinmence- 
ment  of  the  said  action."  The  alleged 
agreement  is  attached  to  McCarthy's  dep- 
osition, and  Is  as  follows:  "Los  Angeles, 
Cal.,  Dec.  29, 1888.  Received  from  James 
P.  McCarthy,  agent,  the  sum  of  fifty  dol- 
lars, to  apply  on  interest  on  mortgage  of 
Virs.  L.  E.  Hensler,  now  all  due;  the  said 
mortgage  being  given  to  secure  balance 
of  payment  on  the  five  acres  sold  J  a  men  P. 
McCarthy  off  from  my  place  on  south  side 
of  Pico  street,  *  Arlington  Heights,'  and 
for  value  received,  to  wit,  above  payment. 
I  agree  to  extend  time  for  the  payment  of 
the  said  mortgage  to  May  1,  1890,  upon 
payment  each  two  months  hereafter  of 
the  accrued  Interest  on  the  said  mortgage 
notes,  now  amonntlng  to  $860.00  balance. 
[Sen!.]  Kimball  Hardy.  James  P.  Mc- 
Carthy, witness."  There  was  no  evidence 
tending  to  disprove  the  genuineness  of 
this  writing,  or  the  signature  of  Hardy; 
but  the  testimony  of  McCarthy  that  the 
interest  had  been  paid  was  disputed  by 
the  testimony  of  the  plaintiff.  But  for  the 
purpose  of  the  question  now  being  con- 
sidered (that  of  ratification)  it  is  immate- 
rial whether  the  defendant  paid  the  inter- 
est or  not,  for,  whether  she  complied  with 
the  conditions  upon  which  Hardy  agreed 
to  extend  the  time  of  payment  or  not,  her 
averment.  In  her  answer,  that  she  author- 
ized the  procurement  of  the  agreement  for 
the  extension  of  time,  In  the  absence  of 
evidence  that  she  ever  repudiated  the  ex- 
ecution of  the  notes  or  mortgage  by  her 
assumed  agent.  Is  prima  facie  sufficient  ev- 
idence of  her  ratification  of  such  execu- 
tion. In  Taylor  v.  Association, <W  Ala.  229, 
Brick  ell,  C.  J.,  said:  "We  do  not  mean 
that  it  was  shown  that  there  was  assent 
to  and  confirmation  of  the  transaction 
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expressed  in  words.  That  Is  not  eBt.ent.Ial, 
for  ratification  is  more  often  implied  from 
the  acts  and  conduct  of  parties  having  an 
election  to  avoid  or  confirm  than  ex- 
pressed in  words;  and  it  is  Implied  when- 
ever the  acts  and  conduct  of  the  principal, 
baring  full  knowledge  of  the  fact,  are  in- 
eoneiBtent  with  any  other  snpposition 
tban  that  of  previous  authority,  or  an  in- 
tention to  abide  by  the  act  though  it  was 
unauthorized."  See,  also,  Mecbem,  Ag. 
§§  146-157.  I  think  the  power  of  attorney 
was  admissible  as  a  circumstance  tending 
at  least  to  strengthen  the  other  evidence 
of  a  ratification,  by  showing  the  relation 
between  defendant  and  McCarthy.  It 
showed  that  McCarthy  was  not  a  stran- 
ger to  defendant;  that  be  was  authorized 
to  act  as  ber  attorney  to  some  extent  in 
regard  to  all  ber  real  property  in  tblb  state, 
even  though  be  may  not  bave  been  au- 
thorized to  mortgage  it.  "All  the  author- 
ities, "  Bnye  Mr.  Mecbem,  (section  160,) 
"agree  that  the  relations  of  the  parties 
bave  much  to  do  in  determining  wheth- 
er or  not  there  has  been  a  ratification." 
Where  an  authorized  agent  transcends  his 
authority,  the  liability  of  the  principal 
to  be  held  to  have  ratified  the  unauthor- 
ised acts  by  mere  acquiescence  is  much 
greater  than  it  would  be  in  case  an  utter 
stranger  bad  assumed  to  act  as  agent 
without  any  authority  for  any  purpose 
whatever;  because,  "in  general,  where  an 
agent  is  authorized  to  do  an  net,  and  he 
transcends  his  authority,  it  is  the  duty  of 
the  principal  to  repudiate  the  act  as  soon 
as  be  is  fully  info: med  of  what  has  been 
than  done  in  bis  name,  *  *  *  else  he 
will  be  bound  by  the  act  as  having  ratified 
it  by  implication."  Ward  v.  Williams,  26 
111.  447.  But  where  an  utter  stranger  as- 
sumes to  act  as  agent,  without  any  au- 
thority for  any  purpose,  the  assumed 
principal  is  not  required  to  repudiate  so 
promptly,  in  order  to  repel  the  charge  of 
having  ratified  the  unauthorised  acts  by 
acquiescence;  since  in  the  latter  case  the 
assumed  agent  bears  no  ostensible  relation 
as  agent  to  the  person  for  whom  he  as- 
sumes to  act,  and  therefore  third  persons 
are  not  so  liable  to  be  deceived  by  his  pre- 
tensions, it  being  their  own  fault  if  they 
deal  with  him  as  agent  without  some  ap- 
parent evidence  of  his  authority.  And 
since  the  undisputed  evidence  made  a  pri- 
ma facie  case  of  ratification,  the  finding 
tbtft  the  notes  and  mortgage  were  execut- 
ed by  defendant  was  thereby  justified,  the 
ratification  being  equivalent  to  original 
authority. 

2.  Appellant  further  contends  that  the 
evidence  does  not  Justify  the  findings  that 
Hardy  died  before  the  commencement  of 
tbis  action,  that  his  will  was  admitted  to 
probate,  that  letters  testamentary  were 
issued  to  the  plaintiff,  or  that  plaintiff 
ever  qualified  to  act  as  executor.  I  think 
these  points  should  be  sustained.  While 
the  evidence  tends  to  show  that  Hardy 
died  before  the  trial  of  the  action,  It  does 
not  show  when  he  died.  There  1h  no  evi- 
dence tending  to  prove  that  his  will  (if  he 
made  a  will)  was  ever  admitted  to  pro- 
bate, or  that  letters  testamentary  were 
ever  Issued  to  plaintiff,  or  that  plaintiff 
was  in  any  way  qualified  to  act  as  execu- 


tor. It  Is  not  claimed  by  counsel  for  re- 
spondent that  there  was  any  evidence  of 
these  alleged  facts;  bnt  it  is  claimed  that 
the  court  took  judicial  notice  of  them,  in- 
asmuch as  tbe  probate  proceedings  in  the 
matter  of  the  estate  of  Hardy  were  in 
tbe  name  court.  In  tbe  first  place,  there 
is  no  evidence  of  any  such  proceedings  in 
any  court;  and,  in  the  second  place.it  is 
too  clear  to  admit  of  question  that  the 
judicial  knowledge  of  the  court  does  not 
extend  to  the  contents  of  its  records  in 
former  actions  or  proceedings.  I  think  the 
judgment  and  order  should  be  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 

Weconcur:  BELCHER, C;  HAYNES.C. 

McFARLAND  and  FITZGERALD,  J  J. 
For  the  reasons  given  in  the  foregoing 
opinion  the  judgment  and  order  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

DE  HAVEN.  J.  I  concur  In  the  judg- 
ment and  in  the  foregoing  opinion.  The 
amended  complaint  Is  defective,  as  the 
mortgage  therein  referred  to  is  not  set 
out  in  terras  or  according  to  its  legal  effect, 
nor  does  tbe  amended  complaint  contain 
any  description  of  the  property  described 
in  the  mortgage.  The  allegation  of  the 
amended  complaint  as  to  the  mortgage  is 
that  a  copy  of  "said  mortgage,  with 
the  Indorsements  thereon,  is  annexed  to 
the  original  complaint  herein,  marked 
'  Exhibit  A,'  and  made  a  part  of  this  com- 
plaint." This  Is  not  sufficient.  Records 
and  papers  cannot  be  roads  a  part  of  a 
pleading  by  referriug  to  them  in  this  man- 
ner. 

==     (s  Cal>  Unrep.  792) 
SAN  DIEGO  FLUME  CO.  v.  CHASE.  (No. 
19,083.) 

(Supreme  Court  of  California.  Feb.  14,  1893.) 
Contracts — Parol  Evjdknce  to  Explain. 
Where  a  contract  has  been  interpreted 
on  an  appeal  to  this  court,  such  contract  is  not 
ambiguous  or  uncertain,  and  on  a  new  trial 
parol  evidence  cannot  be  introduced  to  show 
the  intention  of  the  parties,  under  Civil  Code, 
i  1649,  and  Code  Civil  Proc.  §  1864.  authoriz- 
ing parol  evidence  in  cases  of  doubtful  and  am- 
biguous contracts;  for  these  sections  do  not 
apply  when  the  courts  are  able  to  declare  the 
true  intent  of  the  parties. 

Commissioners*  decision.  Department 
1.  Appeal  from  superior  court.  San  Diego 
county;  George  Puterbaugh,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  the  San  Diego  Flume  Com- 
pany agalnHt  Levi  Chnse  for  the  reforma- 
tion or  a  contract.  From  the  judgment, 
defendant  appeals.  Affirmed. 

For  prior  reports,  see  25  Pac.  Rep.  756, 
and  26  Pac.  Rep.  825. 

Levi  Chase  and  Hunsaker,  Brltt  &  Good- 
rich, for  appellant.  Shaw  &  Holland,  for 
respondent. 

TEMPLE,  C.  This  is  an  appeal  from 
the  judgment,  with  a  bill  of  exceptions, 
and  is  the  second  appeal  In  the  ca«e.  See 
87  Cal.  561,  25  Pac.  Rep.  756,  and  26  Pac. 
Rep.  825.    The  nature  of  tbe  case,  and 
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most  of  the  facts  necessary  for  understand- 
ing It,  are  there  stated.  As  stated,  the  ac- 
tion was  brought  to  have  a  contract  re- 
formed to  accord  with  the  alleged  inten- 
tion of  the  parties,  which,  it  was  averred, 
was  to  sell  2%  inches  of  water,  miners' 
measure,  under  a  4-inch  pressure,  whereas, 
by  the  fraud  of  defendant,  the  contract 
was  so  drawn  as  to  entitle  defendant  to 
all  the  water  which  would  run  through 
two  connections  of  a  2-inch  iron  pipe,  en- 
tering the  side  of  plaintiff's  flume  near  the 
bottom,  to  be  carried  through  1#  inch 
standard  pipes.  The  defendant  answered, 
and  tiled  across  complaint  asking  for  a 
specific  performance  of  the  agreement,  and 
a  restoration  of  the  pipes  which  had  been 
removed  by  plaintiff,  etc.  Upon  the  first 
trial  he  had  judgment,  and  the  plaintiff 
appealed  to  this  court,  when  it  was  held 
that  the  contract  meant,  and  could  only 
mean,  without  rendering  some  part  of  it 
inoperative,  that  "two  and  one  quarter 
Inches  of  water,  miners'  measure,  under  a 
four-inch  pressure,  it  is  the  privilege  of  the 
defendant  to  take  and  distribute  daily,  as 
he  pleases,  over  his  land,  through  his  pipe 
system  attached  to  plaintiff's  flume."  It 
was  also  said  of  the  two  provisions,  one 
in  regard  to  the  pipes,  and  the  other  in  re- 
gard to  the  quantity  of  water:  "The  one 
clause  refers  to  the  amount  of  water  to  be 
taken;  the  other,  to  the  manner  of  tak- 
ing." After  the  remittitur  was  filed  in  the 
lower  court,  the  defendant,  on  due  notice, 
asked  leave  of  thecourt  to  amend  hiscroes 
complaint  by  adding  thereto  an  allega- 
tion to  the  effect  that  at  the  time  the  con- 
tract was  executed  both  parties  under- 
stood, and  plaintiff  knew  that  defendant 
understood,  that  the  true  interpretation 
of  the  contract  was  that  defendant  was 
entitled  to  have,  all  the  water  he  might 
need  for  uses  specified,  and  might  draw 
from  the  pipes,  regardless  of  the  amount 
that  might  be  required,  and  was  not  limit- 
ed to  2%  inches  mentioned  as  a  water  right. 
Leave  to  so  amend  was  refused,  and  de- 
fendant excepted.  Evidence  was  offered 
at  the  trial  to  prove  the  facts  stated  in 
the  proposed  amendment.  The  evidence 
was  rejected,  and  defendant  again  except- 
ed. Whether  these  rulings  were  correct  is 
the  question  on  this  appeal. 

These  ruliugs  are  attacked  as  a  viola- 
tion of  section  16491  of  the  Civil  Code,  and 
section  18642  of  the  Code  of  Civil  Procedure. 
These  two  sections  seem  intended  to  ac- 
complish the  same  purpose,  albough  ex- 
pressed in  different  words;  and  if  they  au- 
thorize the  introduction  of  parol  evidence 
to  ascertain  the  intention  of  the  parties, 
where  the  contract  is  ambiguous  or  uncer- 


'Civil  Code,  g  1649,  provides:  "If  the  terms 
of  a  promise  are  in  any  respect  ambiguous  or 
uncertain,  it  must  be  interpreted  in  the  sense 
in  which  the  promisor  believed,  at  the  time  of 
making  it,  that  the  promisee  understood  it." 

•Code  Civil  Proc.  §  1864,  provides:  "When 
the  terms  of  an  agreement  have  been  intended 
in  a  different  sense  by  the  different  parties  to 
it,  that  sense  is  to  prevail,  against  either  party, 
In  which  he  supposed  the  other  understood  it, 
and,  when  different  constructions  of  a  provision 
are  otherwise  equally  proper,  that  is  to  be  taken 
which  is  moat  favorable  to  the  party  in  whose 
favor  the  provision  was  made." 


tain,  this  does  not  mean  whenever  the 
proper  interpretation  of  a  contract  is  a 
difficult  matter,  or  one  about  which  men 
may  differ.  They  are  qualified  by  section 
1639  of  the  Civil  Code  and  section  1859  of 
the  Code  of  Civil  Procedure.  If,  after  a  full 
consideration,  with  a  full  knowledge  of 
the  surrounding  circumstances,  the  court 
is  able  to  declare  with  certainty  what  the 
intention  of  the  parties  was,  from  the 
writing  Itself,  no  matter  how  difficult  the 
task  may  be.it  is  not  ambiguous  or  uncer- 
tain, within  the  meaning  of  the  rule,  and 
the  court  cannot,  as  it  is  said,  travel  out- 
side the  four  corners  of  the  instrument. 
That  the  instrument  in  question  here  can 
be  so  Interpreted  is  manifest  from  the  fact 
that  its  meaning  was  clearly  ascertained 
and  determined  bythiscouTt.  That  coun- 
sel have  held  different  views,  or  courts 
have  otherwise  decided,  or  have  held  di- 
vers views  upon  the  subject,  does  not  tend 
even  to  establish  such  ambiguity  or  uncer- 
tainty. No  matter  how  much  this  court 
may  have  doubted  what  the  true  construc- 
tion ought  to  be,  if  finally  satisfied  that 
the  intent  can  be  certainly  ascertained 
from  the  writing,  parol  evidence  cannot 
be  introduced,  as  to  the  intention  of  the 
parties,  on  the  ground  that  its  terms  are 
ambiguous  or  uncertain. 

I  concur:   VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  is 
affirmed. 


(97  Cal.  292) 

HARRIS  v.  FOSTER.   (No.  19,104.) 

(Supreme  Court  of  California.  Feb.  14,  1893.) 

Mortgage  — Foreclosure  —  Lease  of  Pkopertt 
by  Mortgagor— Kiguts  of  Purchaser  at  Sale. 

1.  Where  the  owner  of  land  mortgages  it. 
and,  after  a  judgment  of  foreclosure,  leases  it 
for  five  months,  and  receives  the  rent  in  ad- 
vance, the  purchaser  at  the  foreclosure  sale, 
after  the  time  of  redemption  expires,  can  com- 
pel the  tenant  to  pay  again  the  rent  accruing 
after  the  foreclosure  sale,  when  his  mortgage  is 
recorded,  since  the  case  is  not  governed  by  Civil 
Code,  §  1111.  providing  that  no  tenant  who,  be- 
fore notice  of  grant,  shall  have  paid  rent  to  the 
grantor,  shall  suffer  any  damage  thereby,  but 
by  Code  Civil  Proc.  §  707,  providing  that  the 
purchaser  from  the  date  of  the  sale  until  re- 
demption shall  be  entitled  to  receive  the  rents 
from  the  tenant  in  possession. 

2.  Where,  in  such  case,  the  tenant  holds 
over,  he  does  not  cease  to  be  a  tenant  in  pos- 
session, or  acquire  any  right  to  use  the  pur- 
chaser's property  without  paying  for  it. 

Department  2.  Appeal  from  superior 
court,  Santa  Barbara  county ;  W.  B.  Cope, 
Judge. 

Action  by  Harris  against  Foster  to  re- 
cover for  use  and  occupation  of  land. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

B.  F.  Thomas,  for  appellant.  A.  C. 
Freeman,  for  respondent. 

DE  HAVEN,  J.  On  March  12.  1888.  L. 
D.  Stone  and  his  daughter  Harriet  each 
owned  an  undivided  half  of  the  Sisquoc 
rancho  in  Santa  Barbara  county.  Upon 
that  day  the  father  mortgaged  his  interest 
therein  to  the  plaintiff  in  this  action.  In 
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January,  1890,  the  plaintiff  commenced  an 
action  to  foreclose  tkitt  mortgage,  and  at 
the  same  time  filed  and  recorded  a  notice 
of  the  pendency  thereof.  Stone  was  there- 
after declared  Insolvent, and  one  Bush  was 
appointed  bis  assignee,  and  as  such  was 
madea  party  to  the  foreclosure  suit.  Judg- 
ment of  foreclosure  was  entered  in  that  ac- 
tion September  1,  1890,  and,  two  days 
thereafter.  Bush,  the  assignee  of  Stone,  and 
F.  W.  Burke,  as  the  guardian  of  Stone's 
daughter  Harriet,  executed  to  the  defend- 
ant a  lease  of  lots  4  and  6  of  the  Sisqouc 
ranch,  giving  him  the  right  to  pasture  his 
stock  thereon  from  that  date  until  Jan- 
uary 1, 1891;  and  the  defendant  went  into 
possession  under  his  lease,  paying  the  rent 
In  advance,  in  accordance  with  its  terms, 
and  occupied  the  premises  until  February 
1,1891,  and  thereafter  until  April  1,1891,  un- 
der an  agreement  made  with  the  guardian 
of  Harriet  Stone,  as  to  her  undivided  in- 
terest therein.  On  OctoberO,  1890,  the  land 
described  in  the  mortgage  made  by  Stone 
to  the  plaintiff  was  sold  under  the  judg- 
ment of  foreclosure,  and  the  plaintiff  be- 
came the  purchaser  at  such  sale;  and,  as 
there  was  a  failure  to  redeem  from  this 
sale,  he  received  the  sheriff's  deed  therefor 
April  14,1891.  This  action  was  brought  to 
recover  from  the  defendant,  as  tenant  In 
possession,  one  half  the  value  of  the  use 
and  occupation  of  the  property  from  the 
date  of  the  sale  under  the  judgment  of 
foreclosure  nutll  April  1, 1891.  The  court 
below  found  the  facts  as  above  stated, 
and  gave  judgment  in  favor  of  plaintiff 
for  one  half  the  value  of  the  use  and  occu- 
pation of  the  land  from  the  date  of  bis  pur- 
chase until  February  1, 1891 ;  the  value  of 
its  use  during  the  time  it  was  occupied  by 
defendant  under  the  lease  made  to  him  on 
September  3, 1890,  by  the  assignee  of  Stone 
and  the  guardian  of  Harriet  Stone,  being 
the  amount  reserved  in  that  lease.  The 
defendant  appeals,  and  claims  that  the 
findings  do  not  sustain  the  Judgment  ap- 
pealed from. 

1.  The  defendant  contends  that  as  he 
leased  the  land  before  it  was  purchased  by 
the  plaintiff  at  the  foreclosure  sale,  and 
paid  to  the  then  owners  the  rent  In  ad- 
vance for  tbo  whole  term,  in  accordance 
with  the  agreement  contained  in  the  lease, 
he  Is  not  liable  to  the  plaintiff,  as  succes- 
sor in  interest  of  one  of  bis  lessors,  for  any 
portion  of  the  value  of  bis  use  and  occupa- 
tion of  the  premises  under  that  lease;  and, 
to  sustain  this  position,  defendant  cites 
section  1111  of  the  Civil  Code,  which  Is  as 
follows:  "Grants  of  rents  or  of  reversions 
or  of  remainders  are  g6od  and  effectual 
without  attornments  of  the  tenants;  but 
no  tenant  wbo,  before  notice  of  the  grant, 
shall  have  paid  rent  to  the  grantor,  must 
suffer  any  damage  hereby."  The  language 
of  the  section  just  quoted  is  plain,  and,  as 
held  in  the  case  of  Dreyfus  v.  Hirt,  82  Cal. 
821,  23  Pac.  Rep.  193,  the  last  clause  there- 
of  affords  "protection  to  the  tenant  who 
pays  rent  to  bis  landlord  before  notice  of 
the  grant  of  the  reversion ; "  but  it  has  no 
application  to  the  facts  as  presented  here. 
Not  only  was  the  mortgage  of  plaintiff  on 
record,  but  a  Judgment  foreclosing  it,  as 
against  one  of  defendant's  lessors,  had 
been  entered  before  the  defendant  obtained 
bis  lease  or  paid  any  rent  thereunder. 


This  being  so,  it  must  be  held  that  the  de- 
fendant was  not  without  notice  of  the 
rights  of  plaintiff  under  bis  mortgage  and 
the  Judgment  foreclosing  it;  but,  on  the 
contrary,  that  he  accepted  the  lease,  and 
paid  the  rent,  with  knowledge  that  plain- 
tiff then  had  the  right  to  have  an  undivid- 
ed half  of  the  land  so  leased  sold  to  satisfy 
the  judgment  of  foreclosure, and  that  "the 
purchaser,  from  the  date  of  the  sale  until  a 
redemption,"  would  be  "entitled  to  receive 
from  the  tenant  in  possession  the  rents  of 
the  property,  or  the  value  of  the  use  and 
occupation  thereof."  Code  Civil  Proc.  § 
707.  The  plaintiff  having  oecohie  the  pur- 
chaser of  the  land,  under  a  decree  fore- 
closing a  mortgage  made  long  before  the 
date  of  defendant's  lease,  and  of  which 
mortgage  the  defendant  had  notice.  It  is 
no  defense  to  this  action  that  defendant 
paid  the  rent  in  advance.  The  lessor,  to 
whose  title  plaintiff  has  succeeded,  was  not 
entitled  to  the  rent  accruing,  or  to  tbe 
value  of  the  use  and  occupation  of  the 
property, subsequent  to  the  sale  under  the 
Judgment  of  foreclosure,  unless  such  lessor 
effected  a  redemption  from  the  sale;  and 
the  payment  of  rent  for  tbe  period  extend- 
ing beyond  tbe  date  of  such  sale  was  made 
by  defendant  at  his  peril.  This  necessarily 
results  from  the  well-established  rule  that 
a  subsequent  grant  or  lease  of  mortgaged 
premises  is  subject  to  the  prior  mortgage, 
if  the  purchaser  or  lessee  had  either  actual 
or  constructive  notice  of  such  mortgage, 
If  the  law  were  otherwise,  it  would  be  in 
tbe  power  of  tbe  mortgagor  to  materially 
diminish  the  value  of  the  mortgaged  prop- 
erty, as  security  for  the  debt  for  wbjch  the 
mortgage  was  given,  by  simply  leasing  it 
for  a  long  period  and  collecting  the  rent 
in  advance,  or  by  leasing  it  for  such 
period  for  a  nominal  rent.  It  was  held 
in  tbe  case  of  McDevltt  v.  Sullivan,  8 
Cal.  693,  in  accordance  with  the  views 
we  have  here  expressed,  that  where  tbe 
owner  of  mortgaged  premises  leases  the 
same  for  a  term  of  years,  and  tbe  rent 
is  paid  In  advance  by  the  tenaut,  the  pur- 
chaser under  tbe  mortgage  sale  can  require 
tbe  tenant  to  pay  the  rent  over  again. 
We  think  tbecourt  below  wasclearly  right 
in  holding  that  the  defendant  was  liable  to 
the  plaintiff  for  his  proportion  of  the  value 
of  the  use  and  occupation  of  the  premises 
during  the  time  defendant  was  In  posses- 
sion under  the  lease  made  to  him  by 
Stone's  assignee  and  the  guardian  of  the 
other  cotenant. 

2.  The  defendantcontinued  in  possession 
for  one  month  after  tbe  expiration  of  the 
lease  just  referred  to,  and  tbe  court  below 
found  the  value  of  the  use  and  occupation 
for  that  period  to  be  9100,  and  also  gave 
judgment  against  defendant  for  one  half 
that  sum.  Tbia  ruling  of  the  court  was 
right.  The  defendant  did  not,  by  holding 
over,  cease  to  be  a  tenant  in  possession, 
or  acquire  any  right  to  use  the  plaintiff's 
property  without  paying  for  it. 

As  to  tbe  other  points  made  by  appel- 
lant, it  is  only  necessary  to  say  that  tbe 
findings  are  within  tbe  issues  made  by  the 
pleadings,  and  fully  sustain  tbe  Judgment. 

Judgment  affirmed. 

We  concur:  McFARLAND,  J.;  FITZ- 
GERALD. J. 
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COALTER  T.  HURST.  (No.  14,961.) 
(Supreme  Court  of  California.  Feb.  14,  1898.) 
Application  or  Patmbhts. 
Where,  in  an  action  to  recover  for  serv- 
ices, payment  is  averred  as  a  defense,  plaintiff 
may  show  that  defendant  was  indebted  to  him 
on  other  transactions  had  between  them  prior  to 
the  performance  of  the  services,  and  that  the 
money  so  paid  was  not  in  settlement  of  any  spe- 
cific demand,  and,  if  there  is  nothing  to  show 
the  date  at  which  snch  payment  was  made,  the 
court  will  presume  that  it  was  in  extinguish- 
ment of  the  obligations  maturing  prior  to  the 
debt  doe  for  services,  and  apply  such  payment 
thereon;  Civil  Code,  I  14TO,  providing  that 
where  a  debtor  owing  several  debts  makes  a 
payment  which  is  applicable  to  either  of  them, 
and  indicates  no  intention  as  to  which  debt  it 
shall  be  applied,  such  payment  must  be  applied 
to  the  one  earliest  in  date  of  maturity. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Action  by  Coalter  against  Hurst  to  re- 
cover for  services  performed  by  him  for 
defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  Affirmed. 

Sullivan  ft  Sullivan, for  appellant.  Tay> 
lor  ft  Craig,  for  respondent. 


HARRISON,  J.  The  statement  of  the 
account  between  the  parties  upon  all  of 
their  transactions  with  each  otber  which 
tbe  court  made  in  its  findings  was  not  a 
finding  upon  issues  not  presented,  by  the 
pleadings,  but  was  a  direct  finding  upon, 
tbe  issue  of  payment  presented  by  the  de- 
fendant's answer.  Tbe  defendant  had  al- 
leged In  his  answer  that  he  had  fully  paid 
for  the  services  for  which  tbe  plaintiff 
brought  tbe  action.  Under  this  aver- 
ment be  showed  that  be  bad  paid  to  tbe 
plaintiff  various  sums  of  money,  amount- 
ing in  otber  aggregate  to  more  than  the 
court  found  to  be  the  value  of  tbe  services; 
but,  as  the  plaintiff  bad  alleged  In  hlH com- 
plain t  that  be  had  not  been  paid  for  his 
wer  vices,  there  was  an  issue  upon  this  aver- 
ment, and  the  plaintiff  was  at  liberty  to 
show  that  the  moneys  had  In  fact  been 
paid  upon  otber  transactions.  Thecourt, 
in  Its  findings, stated  tbe  account  between 
the  parties,  and  in  effect  found  that 
$1,090  of  the  amounts  paid  by  the  defend- 
ant was  upon  other  transactions,  $800  of 
which  was  for  moneys  that  had  been  re- 
ceived by  tbe  defendant  from  the  plaintiff 
before  any  services  were  rendered.  As  the 
defendant  did  not  make  application  of  any 
of  the  moneys  paid  by  him  to  a  discharge 
of  his  obligation  for  the  services  rendered 
by  the  plaintiff,  or  to  any  specific  demand 
of  the  plaintiff,  the  court  was  at  liberty 
to  apply  them  to  the  extinction  of  the  ob- 
ligations earliest  In  date  of  maturity, 
(Civil  Code,  5  1479,  subd.  8,  par.  H;)i  and, 
as  the  record  does  not  disclose  tbe  dates 


'Civil  Code,  S  1479,  provides  that  when  a  debt- 
or, under  several  obligations  to  another,  does  an 
act  by  way  of  performance,  in  whole  or  in  part, 
which  is  equally  applicable  to  two  or  more  such 
obligations,  and  ft  does  not  appear  that  the 
debtor  Intended  to  apply  such  performance  to 
the  extinguishment  of  any  particular  obligation, 
it  must  be  applied  to  the  obligation  earliest  in 
date  of  maturity. 


at  which  the  respective  payments  were 
made,  we  may  assume  that  It  appeared 
from  tbe  evidence  that  all  of  the  obliga- 
tions matured  prior  to  those  dates,  and 
that  thecourt  applied  the  payments  there- 
on. Tbe  Judgment  is  affirmed. 

We  concur:  GAROUTTE,  J.;  PATER- 
SON,  J.   

(S  Cal.  Unrep.  796) 

KLAUBER  et  aL  v.  VIGNERON  et  ah  (No. 
14,869.) 

(Supreme  Court  of  California.  Feb.  14,  1893.) 

COaVBTAHCB  IN  CO.V8IDlKA.TION    Ot  MaKKIAQK  — 

Van  d  itt — Mortgages. 
LA  conveyance  bv  the  owner  of  mort- 
gaged premises,  in  consideration  of  marriage 
and  money  received,  of  his  interest  in  the  prem- 
ises, to  his  intended  wife,  is  valid. 

2.  Where  such  mortgagor,  after  marriage, 
substitutes  for  the  previous  mortgage,  which  is 
canceled,  one  of  larger  amount,  the  last-named 
mortgage  is  void. 

3.  If  the  mortgagee  is  entitled  to  any  re- 
lief, he  should  declare  on  the  previous  mort- 
gage, and  ask  to  have  the  satisfaction  set  aside 
on  the  ground  that  it  was  made  through  mis- 
take, accident,  or  fraud. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court  San  Diego 
county;  George  Puterbaugh,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  A.Klauberand  another,  part- 
ners as  Klauber  ft  Levi,  against  George 
Vigneron  and  another,  and  Joanna  vig- 
neron,  to  foreclose  a  mortgage.  Judg- 
ment for  plaintiffs.  Joanna  Vigneron  ap- 
peals. Reversed. 

Hunsaker,  Britt  ft  Goodrich,  for  appel- 
lant.  A.  E.  Cochran,  for  respondents. 

BELCHER.  C.  The  material  facts  of 
this  case  are  as  follows :  On  December  10, 
1887,  tbe  defendant  George  Vigneron  exe- 
cuted to  John  A.  Watson  his  promissory 
note  for  $800,  and  a  mortgage  to  secure  its 
payment  on  certain  real  property  which 
be  tben  owned.  This  note  and  mortgage 
were  subsequ«ntly  assigned  to  the  plain- 
tiffs. On  January  26, 1888,  Vigneron  exe- 
cuted to  tbe  plaintiffs  his  promissory  note 
for  $700,  due  one  year  after  date,  and  a 
mortgage  to  secure  its  payment  on  tbe 
same  real  property.  On  July  16, 1888,  Vlg. 
neron,  for  tbe  expressed  consideration  of 
one  dollar,  executed,  acknowledged,  and 
delivered  to  Joanna  Ford  a  deed  convey- 
ing to  her  the  mortgaged  property,  which 
deed  was  duly  filed  for  record  on  October 
1, 1888,  and  was  thereafter  duly  recorded. 
On  July  17,  1888,  Vigneron  and  Joanna 
Ford  were  married,  and  have  ever  since 
been  husband  and  wife.  On  May  7, 18H9, 
Vigneron  executed  to  the  plaintiffs  bis 
promissory  note  for  $1,200,  due  six  months 
after  date,  and  a  mortgage  to  secure  its 
payment  on  the  same  real  property  mort- 
gaged and  conveyed  as  before  stated ;  and 
on  the  same  day  tbe  plaintiffs  marked 
"paid"  their  $700  note,  and  delivered  it  to 
the  maker,  and  also  satisfied  of  record 
tbe  mortgage  given  to  secure  its  pay- 
ment. On  January  1, 1890,  Vigneron  and 
his  wife,  Joanna,  executed  to  C.  H.  Hill 
tbeir  promissory  note  for  $3,500,  due  one 
year  after  date,  and  a  mortgage  to  secure 
Its  payment  on  tbe  same  real  property. 
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Each  of  the  before-mentioned  mortgagee 
waH  dnly  recorded  on  tbe  day  or  the  day 
after  its  date.  On  Jnne  27, 1890,  the  plain- 
tiffs commenced  this  action  to  foreclose 
their  $#00  and  $ 1,200  mortgagee;  and 
Vlgneron,  Mrs.  Vigneron,  and  Hill  were 
made  parties  defendant.  The  complaint, 
among  other  things,  alleged  that  the  $1,- 
200  mortgage  "  was  given  in  lien  of,  aDd 
substitution  of,  and  in  renewal  of**  the 
$700  mortcagp  which  had  been  satisfied, 
and  that  neither  of  said  mortgages  had 
been  paid;  and  that  Mrs.  Vigneron  claimed 
an  Interest  in  the  mortgaged  property  by 
virtue  of  the  conveyance  to  her  of  Jnly  16, 
18SS,  but  that  the  said  deed  was  accepted 
by  tbe  grantee  "with  full  knowledge  of 
the  existence  of  said  debt,  and  of  its  non- 
payment," and  her  interest  or  claim  was 
subsequent  to  tbe  lien  of  the  plaintiffs' 
mortgtige.  And  the  prayer  was  that 
plaintiffs  have  judgment  for  the  amounts 
due  for  principal  and  interest  on  the  $300 
and  $1,200 notes,  together  with  attorneys' 
fees  and  costs;  that  tbe  deed  from  George 
Vigneron  to  Joanna  Ford  be  ordered  de- 
livered up,  and  canceled,  and  that  plain- 
tiffs be  subrogated  to  the  rights  of  the 
payees  of  the  $700  note;  that  the  mort- 
gaged land  be  decreed  to  be  subject  to 
and  sold  under  the  $1,200  mortgage,  and 
that  the  proceeds  of  the  sale  be  applied 
in  payment  of  the  amount  due  the  plain- 
tiffs; that  the  defendants,  and  all  persons 
claiming  under  them,  be  barred  and  fore- 
closed of  all  rights  and  claims  in  and  to 
tbe  said  premises,  and  every  part  thereof; 
and  that  the  plaintiffs  have  judgment  and 
execution  against  George  Vigneron  for 
any  deficiency,  etc.  George  Vigneron 
failed  to  answer,  and  Judgment  was  ren- 
dered against  him  by  default.  Mrs.  Vig- 
neron answered,  and  admitted  that  she 
claimed  an  interest  in  the  mortgaged 
premises  under  and  by  virtue  of  the  con- 
veyance made  to  her  on  July  10,  18S8;  de- 
nied that  her  interest  in  the  premises  was 
subject  to  the  lien  of  plaintiffs'  $1,200 
mortgage,  but,  on  the  contrary,  averred 
that  it  was  prior  and  paramount  to  said 
mortgage;  denied  that  said  deed  was 
made  or  accepted  by  her  with  any  knowl- 
edge of  the  existence  of  the  said  debt,  or 
its  nonpayment;  and,  upon  information 
and  belief,  denied  that  tbe  $1,200  mort- 
gage was  given  in  lieu  of,  substitution  of, 
or  renewal  of  the  $700  mortgage;  and  al- 
so, in  like  manner,  denied  that. the  last- 
named  mortgage  had  not  been  paid.  Hill 
answered,  making  substantially  the  same 
denials  and  averments  as  are  made  by 
Mrs.  Vigneron  in  her  answer,  and  then,  by 
way  of  cross  complaint,  set  up  his  note 
and  mortgage,  and  asked  for  a  foreclosure. 
The  case  was  tried,  and  the  court  found 
the  facts  as  to  tbe  notes  and  mortgages, 
tbe  conveyance,  and  the  marriage  of  de- 
fendants, to  be  as  before  stated.  It  also 
found  that  the  $1,200  mortgage  was  given 
in  lieu  of,  substitution  of,  and  as  renewal 
of  tbe  $700  mortgage,  and  that  all  the  al- 
legations and  averments  of  the  plaintiffs' 
complaint  were  true,  and  all  the  denials 
and  allegations  of  the  defendants'  answer 
were  untrue.  It  further  found  tbe  amount 
due  Hill  upon  bis  uote  and  mortgage. 


And  as  conclusions  of  law  it  found,  among 
other  things,  that  the  plaintiffs  were  enti- 
tled to  the  relief  Bought  under  the  note 
and  mortgage  for  $1,200,  to  the  extent  of 
tbe  amount  due  upon  the  note  and  mort- 
gage for  $700,  with  Interest  thereon  to  the 
date  of  tbe  decree,  making  in  all  $965.08, 
for  which  amount  plaintiffs  had  a  priori- 
ty of  Hen  over  tbe  claims  of  defendants 
Hill  and  Joanna  Vigneron.  A  decree  was 
accordingly  entered  in  favor  of  the  plain- 
tiffs, and  from  that  decree,  and  an  order 
denying  her  motion  for  a  new  trial,  Mrs. 
Vigneron  appeals. 

When  the  deed  of  July  16,  1888,  was  exe- 
cuted, the  parties  to  it  intended  to  be, 
and  were  in  fact,  married  on  the  next  day. 
The  consideration  for  the  deed,  as  stated 
therein,  was  one  dollar,  but  the  real  con- 
sideration, as  shown  by  tbe  uncontradict- 
ed testimony,  was  the  proposed  marriago, 
and  about  $1,000  in  money  advanced  and 
paid  by  the  grautee  to  the  grantor.  Mar- 
riage alone  is  a  good  and  sufficient  consid- 
eration for  an  antenuptial  settlement,  aud 
such  a  settlement  will  not  be  set  aside,  In 
the  absence  of  the  clearest  proof  of  fraud, 
participated  in  by  both  parties.  Prewit 
v.  Wilson,  103  D.  S.  22.  The  deed  was 
therefore  not  a  fraudulent  transfer,  aud 
the  contention  of  respondents  on  this 
point  cannot  be  sustained. 

When  the  deed  was  delivered  and  accept- 
ed, it  operated  to  vest  the  title  to  the 
premises  conveyed  in  the  grantee;  subject, 
of  course,  to  any  valid  subsisting  liens 
thereon ;  and  the  grantor  had  thereafter 
no  power  to  convey,  mortgage,  or  incum- 
ber the  same.  As  said  in  Barber  v.  Babel, 
36  Cat.  20,  after  citing  numerous  authori- 
ties, tbe  cases  "establish  the  principle  that 
after  a  conveyance  of  the  mortgaged 
premises,  or  tbe  transfer  of  an  interest 
therein,  the  mortgagor  has  no  power  to 
create,  revive,  renew,  or  prolong  a  charge 
upon  the  premises,  or  interest  therein,  so 
conveyed  or  transferred,  while  such  inter- 
est remains  in  another  party."  The  mort- 
gage to  secure  tbe  $1,200  note  wa9  there- 
fore void ;  aud  whether  or  not  it  was  giv- 
en in  lieu  of,  substitution  of,  and  in  re- 
newal of  the  $700  note  and  mortgage,  is  a 
matter  entirely  immaterial  for  the  pur- 
poses of  this  case.  If  the  plaintiffs  were 
entitled  to  any  relief  by  reason  of  the  last- 
named  mortgage,  they  should  have  de- 
clared upon  It,  and  asked  to  have  the 
satisfaction  set  aside  upon  tbe  ground' 
that  it  was  made  by  or  through  mistake, 
accident,  or  fraud.  The  judgment  ren- 
dered upon  the  $1,200  mortgage  cannot  be 
sustained;  and  we  advise,  therefore,  that 
the  judgment  and  order  appealed  from  be 
reversed,  and  the  cause  remanded  for  a 
new  trial,  with  leave  to  the  plaintiffs  to 
amend  their  complaint,  if  so  advised. 

We  concur:  VANCLIEF,  C. ;  TEMPLE, 

C. 

PER  CURIAM.  For  the  reasons  ariven 
in  the  foregoing  opinion  the  judgment  and 
order  appeuleu  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial,  with  leave 
to  the  plaintiffs  to  amend  their  complaint, 
if  so  advised. 
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CONANT  et  aL  T.  JONES. 

(Supreme  Court  of  Idaho.   Feb.  8, 1898.) 

Plbadino — Waivbr  or  Defects  —  Irrigatiow— 
Rights  of  Appropriators. 

L  When  cross  complaint  is  not  answered,  and 
defendant  proceeds  to  trial  as  though  answer  had 
been  filed,  he  thereby  waives  answer. 

2.  Appropriators  of  water  for  irrigation  pur- 
poses, after  conducting  water  to  point  of  intended 
use,  have  a  reasonable  time  in  which  to  apply  it  to 
the  use  intended.  They  may  add  to  the  acreage 
of  cultivated  land  from  year  to  year,  and  make  ap- 
plication of  water  thereto  for  irrigation  as  their 
necessities  demand,  or  as  their  abilities  may  per- 
mit, until  they  have  put  to  a  beneficial  use  the 
entire  amount  of  water  at  first  diverted  by  them ; 
provided  that  that  amount  is  needed  for  the  reason- 
able irrigation  of  the  land. 

a  Findings  sufficient  to  sustain  judgment 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Cassia  coun- 
ty; Cbarles  O.  Stockalager,  Judge. 

Action  by  £.  Conant  and  others  against 
B.  F.  Jones  to  determine  priority  of 
right  to  the  use  of  certain  waters.  Judg- 
ment for  defendant.  Plaintiffs  appeal. 
Affirmed. 

Stewart  ft  Dietrich  and  Cbas.  Cobb,  for 
appellants.  Hawley  ft  Reeves,  for  re- 
spondent. 

PER  CURIAM.  This  Is  an  appeal  from 
an  order  overruling  a  motion  for  a  new 
trial  and  from  the  Judgment.  The  matter 
in  controversy  is  the  right  to  the- use  of 
the  water  of  Black  Pine  creek,  Oneida 
connty.  The  appellants  allege  appropria- 
tion of  all  of  the  water  of  said  creek  In  1880 
by  their  grantors  and  predecessors  in  in- 
terest. Respondent  denied  the  allegations 
of  appropriation,  and  by  way  of  coun- 
terclaim or  cross  complaint  claims  all  of 
the  water  of  said  creek,  by  appropriation 
made  in  May,  18S4.  The  court  without  a 
Jury  tried  the  cause,  and  rendered  Judg- 
ment in  favor  of  the  respondent,  who 
was  defendant  In  the  court  below.  There 
was  no  denial  of  the  allegations  of  the 
cross  complaint,  and  counsel  for  respond- 
ent contend  that  for  that  reason  said  al- 
legations are  admitted,  and  that  the  court 
would  have  been  Justified  in  finding  said 
allegations  true,  resardless  of  the  proof. 
The  record  fails  to  snow  that  respondent 
moved  for  Judgment  on  his  cross  com- 
plaint, but  it  does  show  that  he  went  to 
trial,  and  introduced  his  proofs  for  the 
purpose  of  establishing  the  allegations  of 
his  cross  complaint.  We  think  that  re- 
spondent waived  an  answer  by  going 
to  trial  without  objection,  the  same  as 
though  an  answer  had  been  filed,  and 
that  he  is  estopped  from  claiming  now 
that  he  is  entitled  to  a  Judgment  on  the 
pleadings.  In  Bliss  on  Code  Pleading, 
(section  897,)  it  is  said:  "The  defendant 
may  waive  a  reply,  and  if  he  shall  go  to 
trial  as  though  a  reply,  by  way  of  trav- 
erse, were  in,  he  shall  be  deemed  to  have 
waived  it,  or  it  will  be  considered  as  hav- 
ing been  filed."  The  question  has  been 
raised  as  to  whether  that  part  of  the  an- 
swer called  a  "cross  com  plaint"  Is  In  fact  a 
cross  complaint,  or  merely  a  counterclaim, 
but  in  onr  view  of  the  caso  it  is  not  nec- 
essary for  us  to  determine  that  question. 
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If  it  is  a  counterclaim,  its  denial  is  not  nec- 
essary; and,  if  across  complaint,  an  an- 
swer thereto  has  been  waived.  Theappel- 
lants  allege  appropriation  by  their  gran- 
tors and  predecessors  in  interest  of  all  the 
water  of  Black  Pine  creek  in  January, 
1880,  for  the  irrigation  of  the  land  de- 
scribed in  the  complaint.  There  is  not  a 
particle  of  evidence  in  the  record  even 
tending  to  prove  said  allegations,  or  that 
they  are  entitled  to  any  of  the  water  of 
said  creek  for  any  purpose  prior  to  1*88. 
A  stipulation  purporting  to  have  been 
made  by  Jason  Wells  aud  J.  S.  Houta 
on  November  11,  1885,  whereby  Wells 
agreed  that  Houtz  should  have  the  free 
uso  of  one  third  of  the  water  of  the  afore- 
said creek,  was  put  in  evidence,  and  A. 
Heed  was  sworn  as  a  witness  on  behalf  of 
appellants,  and  testified  that  respondent 
was  present  when  said  stipulation  was 
made,  and  consented  to  it;  but  respond* 
ent  denies  that  be  had  anything  to  do 
with  the  making  of  said  stipulation,  or 
that  he  ever  consented  to  the  making  of 
the  same.  Appellants  thereafter  intro- 
duce In  evidence  a  deed  of  conveyance  from 
George  J.  Wells  to  John  S.  Houtz,  con- 
veying the  following  described  property, 
to  wit:  "All  Improvements  situate  on  a 
possessory  claim,  as  more  fully  appears 
in  Book  A  of  Possessory  Claims,  page 
468;  also  a  certain  water  right  in  Black 
Pine  creek,  Oneida  county,  Idaho."  And 
also  a  deed  from  John  S.  Houts  and  wife 
to  the  appellants, conveying  the  following 
described  property,  to  wit:  44  All  improve- 
ments situate  on  a  possessory  claim,  as 
more  fully  appears  in  Book  A  of  Posses- 
sory Claims  of  said  Oneida  county,  at  page 
468;  also  a  certain  water  right  in  Black 
Pine  creek,  in  said  county  of  Oneida,  now 
and  heretofore  used  in  connection  with 
said  possessory  claim."  The  stipulation 
and  two  deeds  mentioned  were  all  of  the 
written  evidence  introduced.  The  pos- 
sessory claim  record  referred  to  in  said 
deed  was  not  put  in  evidence.  Conant, 
one  of  the  appellants,  testified  on  their 
behalf  that  he  first  became  acquainted 
with  Black  Pine  creek  in  1886,  and  that 
they  bought  Houts  and  Ricbe  out,  and 
afterwards  bought  Houtz's  interest  in  said 
stream,  and  his  inclosure;  that  they  took 
a  deed  of  all  the  property  so  purchased, 
Including  the  water.  Gillispee,  a  witness 
on  behalf  of  tbe  appellants,  testified  that 
he  first  became  acquainted  with  said  creek 
In  1885,  and  gave  no  testimony  as  to  the 
date  of  tbe  location  or  appropriation  of 
any  of  the  water  thereof.  The  foregoing 
is  substantially  all  of  tbe  evidence  intro- 
duced by  appellants  in  support  of  the  al- 
legations of  tbe  complaint.  It  is  evident 
therefrom  that  they  claim  through  deed 
from  Houts,  and  Bontz's  claim  is  based 
on  the  stipulation  and  deed  from  Wells. 
Both  deeds  recite  as  a  foundation  of  their 
rights  tbe  possessory  claim  referred  to  In 
said  record ;  but  the  record  Is  not  intro- 
duced In  evidence,  and  therefore  tbe  claim 
of  titl*  is  not  complete.  It  la  not  shown 
that  Houtz  ever  put  any  of  tbe  water  of 
said  stream  to  a  beneficial  use,  except  in 
1880,  when  he  attempted  to  raise  a  small 
patch  of  potatoes.  Nor  is  there  any  evi- 
dence to  show  that  Wells  eve*  appropri* 
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a  ted  any  of  the  water  of  Raid  creek,  except 
jointly  with  respondent,  Jones,  In  18x4, 
which  appropriation  was  made  for  the 
reclamation  and  irrigation  of  the  quarter 
section  then  claimed  jointly  by  Weils  and 
Jones,  and  so  claimed  by  them  till  1888, 
and  since  that  date  by  Jones. 

In  support  of  respondent's  claim  It  is 
shown  by  the  evidence  that  said  Wells 
and  respondent,  Jones,  settled  upon  the 
laud  described  In  respondent's  cross  com- 
plaint in  May,  1884,  and  that  said  Black 
Pine  creek  has  its  source  in  several  springs 
arising  on  said  land.  That  they  jointly 
diverted  the  water  of  said  creek  by  means 
of  a  dam  and  ditch  upon  said  land.  That 
the  ditch  was  18  inches  wide,  and  from  10 
to  14  inches  deep,  and  was  of  sufficient  ca- 
pacity to  carry  all  of  the  water  of  said 
creek,  shown  to  be  from  20  to  30  inches. 
That  a  little  plowing  was  doue  that  sea- 
son on  said  land,  and  some  oats  and  po- 
tatoes planted.  Some  fencing  was  also 
done  that  year,  and  a  log  cabin  gotten 
ready  for  the  roof.  That  little  was  done 
towards  raising  crops  till  1888,  but  each 
year  they  attempted  to  raise  a  small 
crop,  and  used  a  little  water  for  that  pur- 
pose. In  1888  some  potatoes,  half  acre  of 
garden  stuff,  and  about  live  acres  of  oats 
were  raised.  It  appears  that  there  was 
an  understanding  or  an  agreement  be- 
tween Wells  and  Jones  that  they  would 
jointly  improve  said  quarter  section  of 
laud,  and  divide  it,  or,  in  case  one  desired 
to  sell  out  and  go  away,  the  other  should 
purchase  his  improvements.  .  Jones  testi- 
fied as  follows:  "If  he  went,  I  was  to  have 
the  improvements;  if  he  stayed,  he  was 
to  have  one  half  of  the  claim.  That  was 
the  agreement."  He  further  testified  that 
he  paid  Wells  part  for  his  improvements. 
Hutchinson,  a  witness  on  behalf  of  respond- 
ent, testified  that  he  had  known  saia  creek 
since  1877.  Came  to  the  Jones  rancb  in  July, 
1877.  Berry  was  liviug  there  in  1878.  He 
sold  to  Hon  tz,  in  1879.  Houts,  and  possibly 
Rlcbe,  owned  It  till  1884.  "Saw  Jones 
there  first  in  1884.  Saw  him  and  Wells 
making  a  ditch.  In  1880  Houtz  put  in  a 
few  potatoes,  with  water.  Home  time  in 
July  a  heavy  rain  took  his  dam  out,  and 
from  that  time  to  1884  the  water  ran  un- 
molested in  the  old  channel,  and  wasn't 
used  at  all.  Jones  was  the  next  I  saw 
there.  Saw  a  small  field  fenced.  Ditch 
ran  to  the  field.  Jones  has  been  there 
right  along  since  1«84.  *  Horn  testified  on 
part  of  defendant  that  he  came  to  Sublet 
with  Hutchinson,  and  had  known  Jones' 
claim  ever  since.  Helped  Houtz  plant  po- 
tatoes in  1880.  Don't  remember  of  any 
other  crop  by  those  parties.  They  did  not 
live  there.  Had  a  corral  and  closed  Held 
to  put  stock  "In.  Had  no  inclosure  for 
farming,  to  his  knowledge.  Jones  came 
In  spring  of  1884.  He  and  Wells  made 
ditches,  and  plowed  some.  Put  in  a  little 
crop.  Jones  had  partially  fenced  about 
100  acres.  A  usterba  us  testified  on  behalf 
of  respondent  substantially  as  follows: 
Tbat  he  had  known  Black  Pine  creek  since 
1875.  No  one  was  living  there  In  1SS0. 
Houtz  and  Riche  claimed  a  summer  ranch 
there.  They  were  ou  the  Gallagher  ranch. 
They  claimed  it  during  1881,1882,  and  1»83. 
They  were  not  doing  any  farming  then. 


Knew  there  was  a  cabin  on  Jones'  ranch 
in  1884,  and  some  little  fence.  Could  see 
that  Jones  was  adding  a  little  fence  all 
the  time.  It  is  about  a  mile  from  Galla- 
gher's place  to  Jones'  place,  and  about 
five  miles  to  Conant's  inclosure.  We  are 
of  the  opinion  that  the  evidence  is  suffi- 
cient to  support  the  judgment. 

It  is  contended  tbat  respondent  has  not 
used  or  put  to  a  beneficial  use  all  of  the 
water  of  said  creek,  and  for  that  reason  be 
has  forfeited  his  right  to  all  of  the  water 
not  used  for  the  purpose  intended.  It  is 
true  that  the  evidence  fails  to  show  tbat 
respondent  has  utilized  the  entire  amount 
of  water  diverted.  There  is  no  question  , 
but  what  respondent  had  the  right  to  ap- 
propriate, of  unappropriated  water,  suffi- 
cient, not  only  for  the  present,  but  also 
for  the  future,  needs  of  his  land,  when  he 
shall  get  it  into  cultivation.  The  ques- 
tion arises  as  to  the  diligence  to  be  exer- 
cised in  the  application  of  the  water  to  the 
intended  use.  Section  3161,  Rev.  St.  1887, 
declares  the  diligence  necessary  to  be  ex- 
ercised in  conducting  the  water  to  the 
point  of  intended  use  after  the  location  of 
tbe  same;  but  the  law  is  silent  as  to  the 
diligence  to  be  exercised  in  making  appli- 
cation of  tbe  water  appropriated.  Tbe 
appropriator  would  no  doubt  be  entitled 
to  a  reasonable  time  in  which  to  get  his 
land  in  cultivation,  and  to  make  such  ap- 
plication. If  tbat  be  true,  it  follows  tbat 
what  constitutes  reasonable  time  Is  a  ques- 
tion of  fact  dependent  upon  the  circum- 
stances of  each  particular  case.  No  inflex- 
ible rule  should  be  made  by  whicb  to  de- 
cide what  constitutes  a  reasonable  time  in 
this  matter.  We  are  of  the  opinion  that  a 
person  who  complies  with  tbe  law  as  to 
locating  and  conducting  the  water  to  tbe 
point  of  intended  use  has  such  time  as  be 
may  need  or  require,  using  ordinary  dili- 
gence in  getting  bis  land  into  cultivation, 
to  make  application  of  such  water  to  the 
intended  use;  such  time,  at  least,  as  is 
reasonable  under  all  of  tbe  circumstances 
of  the  case.  Poor  men,  as  a  rule,  have 
settled  upon  the  arid  lands  of  this  state, 
and  taken  them  under  the  laws  of  con- 
gress, many  of  them  under  tbe  homestead 
law»  and  are  able  to  clear  but  a  small 
portion  of  such  lands  of  sage  brush  from 
year  to  year,  and  put  it  in  condition  for 
raising  a  crop;  and  it  will  take  years  for 
many  of  them  to  prepare  their  entire 
farms  for  cultivation,  and  to  make  appli- 
cation qf  the  water  appropriated  thereto. 
A  decision  that  would  defeat  persons  act- 
ing in  good  faith  and  using  reasonable 
diligence  from  securing  the  full  benefit  of 
the  water  appropriated  would  be  most  un- 
just and  inequitable.  In  the  mean  time, 
however,  he  is  only  entitled  to  such  water, 
from  year  to  year,  as  he  puts  to  a  benefi- 
cial use.  A  person  may  add  from  year  to 
year  acreage  to  his  cultivated  laud,  and 
increase  his  application  of  water  thereto 
for  irrigation,  as  his  necessities  may  de- 
mand, as  his  abilities  permit,  until  he  has 
put  to  a  beneficial  use  the  entire  amount 
of  water  at  first  diverted  by  blm  and  con- 
ducted to  tbe  point  of  intended  use. 

Some  objection  is  made  to  the  findings 
of  the  court.  The  court  evidently  found 
all  facts  that  the  pleadings'  warranted, 
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and  perhaps  some  facts  not  fully  war- 
runted  by  the  proof;  but  we  think  the 
Judgment  entered  in  fully  sustained  by  the 
findings  that  are  clearly  within  the  plead- 
ings and  proofs,  and  on  the  whole  we  think 
that  the  fiudiugs  and  proofs  are  sufficient 
to  warrant  the  judgment.  The  judgment 
is  affirmed,  with  costs  in  favor  of  respond- 
ent. 

(3  Idaho  [Hub-]  578) 

FERBRACHE  et  aL  v.  MARTIN. 

(Supreme  Court  of  Idaho.   Feb.  1, 1893.) 

Biw,  or  Sale — Evidence — Fraudulent  Convey- 
ances. 

1.  A  bill  of  sale  made  and  executed  on  the 
23d  day  of  June,  1U90,  cam  i»t  be  introduced  in  evi- 
dence unless  it  complies  with  the  act  of  February 
7,  1889,  (15th  Sess.  Laws.  p.  49,)  in  that  it  must  be 
acknowledged  before  a  notary  public,  or  other 
officer  authorized  to  take  acknowledgments,  and 
must  be  recorded  in  the  offlc-e  of  the  county  record- 
er in  the  same  manner  as  a  deed. 

2.  Where  fraud  is  alleged  in  a  transfer  of 
personal  property,  and  that  it  was  transferred  for 
the  purpose  of  defrauding,  delaying,  or  hindering 
creditors,  and  facts  appear  in  the  evidence  which 
have  a  strong  tendency  to  sustain  such  allegation, 
much  latitude  is  allowed  in  the  examination  of  the 
parties  to  the  transfer,  and  others  in  any  wise 
connected  with  the  affair. 

-  3.  The  acts  or  declarations  of  a  party  to  a 
fraudulent  transfer  of  property  are  admissible  in 
evidence,  though  he  is  not  a  party  to  the  suit,  and 
though  not  made  in  the  presence  of  the  party 
claiming  to  be  the  purchaser  of  the  property. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kootenai 
county;  J.  Bolleiunn,  Judge. 

Action  by  Hannah  Ferbrache  and  P.  A. 
Ferbrache  against  William  Martin  to  re- 
cover the  value  of  mules  converted  by  de- 
fendant. Judgment  for  plaintiffs.  From 
the  Judgment  and  an  order  overruling  a 
motion  for  a  new  trial, defendant  appeals. 
Reversed. 

Chas.  L.  Heitman  and  Albert  Hagan.for 
appellant.  R.  E.  McFariand,  for  respond- 
ents. 

MORGAN,  J.  This  is  an  action  brought 
by  the  plaintiffs  to  recover  from  the  de- 
fendant the  sum  of  $500  damages,  alleged 
to  have  been  suffered  by  plaintiffs  by  rea- 
son of  the  conversion  by  the  defendant  of 
two  mules,  described  in  the  complaint, 
and  claimed  by  the  plaintiff  Hannah  Fer- 
brache as  her  property.  The  complaint 
alleges  that  the  said  two  mules  were 
worth  $'250  each,  and  that  the  plaintiff,  by 
reasoned  such  conversion,  was  damaged 
la  the  sum  of  $500.  The  defendant's  an- 
swer sets  up  that,  at  the  time  of  the  said 
alleged  conversion,  he  was  the  sheriff  of 
Kootenai  county,  and  that  on  the  3d  day 
of  July,  1890,  an  action  was  commenced 
by  John  H.  Stone  ugainst  the  firm  of  Fer- 
brache Bros.,  in  the  district  court  of  the 
first  judicial  district  of  the  state  of  Idaho, 
In  and  for  the  county  of  Kootenai,  to  re- 
cover the  sum  of  $990.19,  alleged  to  be  due 
to  said  John  H.  Stone  from  said  Ferbrache 
Bros.;  and  that  on  said  day  a  summons 
and  a  writ  of  attachment  in  said  action 
were  issued  from  said  district  court,  and 
duly  served  upon  Lincoln   Ferbrache,  a 


member  of  the  firm  of  Ferbrache  Bros.,  by 
the  defendant,  as  sheriff  of  Kootenai  coun- 
ty ,  and  that  on  the  4th  day  of  July,  1800, 
the  defendant,  as  aforesaid,  levied  upon 
the  said  mules  In  controversy  in  tbeaction 
at  bar,  and  attached  them  in  behalf  of  the 
said  Johu  H.  Stone;  that  on  the  4th  day 
of  August,  1890.  judgment  by  default  was 
entered  in  said  action  agaiust  said  Fer- 
brache Bros.,  in  favor  of  John  H.Stone, 
for  the  sura  of  $990.19;  and  that  on  the 
8th  day  of  August,  1890,  an  execution  was 
issued  out  of  said  district  court  in  said  ac- 
tion, and  placed  in  the  bands  of  the  de- 
fendant as  sheriff,  as  aforesaid, for  service; 
and  that  the  defendant,  by  virtue  of  said 
writ  of  execution,  on  the  8th  day  of  Au- 
gust. 1890.  levied  upon  all  the  right,  title, 
and  interest  of  the  said  Ferbrache  Bros. in 
the  said  mules;  and  the  said  sheriff,  after 
duly  advertising,  on  the  18th  day  of  Au- 
gust, 1890,  sold  the  said  mules  at  public 
auction  to  satisfy  the  said  execution,  at 
which  sale  said  John  H.  Stone  became  the 
purchaser  of  the  said  mules,  for  the  sum 
of  $300.  Defendant  denies  ownership  or 
possession  in  plaintiffs,  and  alleges  that 
the  plaintiff  Hannah  C.  Ferbrache  claimed 
title  to  said  mules  by  virtue  of  a  pretend- 
ed bill  of  sale  executed  by  Ferbrache  Bros, 
to  the  plaintiff,  and  given  about  the  time 
of  tbe  institution  of  the  action  against 
them  by  said  Stone;  and  alleges,  further, 
that  the  pretended  bill  of  sale  was  made 
without  any  consideration ;  that  Fer- 
brache Bros,  were  insolvent  at  the  time  of 
tbe  execution  of  tbe  said  pretended  bill  of 
sale:  tbat  the  bill  of  sale  was  made  with 
the  intention  to  binder, delay,  and  defraud 
the  creditors  of  said  Ferbrache  Bros.,  and 
especially  said  Stone.  The  case  was  tried 
by  a  Jury,  which  resulted  in  a  verdct  for 
the  plaintiffs  for  $800.  A  motion  fora  new 
trial  was  made,  upon  a  statement  of  the 
case,  which  was  denied,  and  the  defendant 
appeals,  both  from  the  judgment  and  the 
order  overruling  tbe  motion  for  a  new 
trial. 

The  plaintiffs  introduced  a  bill  of  sale, 
executed  on  the  23d  of  .1  une.  1890.  The  bill 
of  sale  was  admitted  in  evidence,  over  the 
objection  of  the  defendant,  which  is  as- 
signed for  error.  Section  19,  p.  49,  Laws 
Idaho,  15th  Sess.,  provides  tbat  M  It  shall  be 
unluwful  for  any  person  in  this  territory 
to  sell  any  head  of  live  stock  without  giv- 
ing a  written  bill  of  sale  therefor,  and  it 
shall  be  unlawful  for  any  person  in  this 
territory  to  purchase  any  head  of  live 
stock  without  receiving  a  bill  of  sale  there- 
for. Such  bill  of  sale  shall  contain  a  full 
description  of  tbe  marks  and  brands,  or 
either,  on  said  live  stock,  and  must  be 
witnessed  by  two  reputable  citizens  of  tbe 
territory,  and  acknowledged  before  a  no- 
tary public,  or  other  officer  authorized  to 
use  a  seal,  and  must  be  recorded  in  the 
office  of  the  county  recorder  in  tbe  same 
manne*r  that  deeds  are  recorded."  This 
act  was  approved  February  7,  1889,  and 
was  repealed  March  3,  is<>l,and  was  there- 
fore in  force  at  the  time  of  the  execution  of 
this  hill  of  sale.  The  bill  of  sale  does  not 
comply  with  the  requirements  of  this  act 
in  any  respect,  except  that  it  was  In  the 
ordinary  form,  and  was  witnessed  by  two 
citizens.  It  was  not,  however,  ackno\>  i- 
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edged  before  a  notary  public, or  any  other 
officer  authorised  to  take  acknowledg- 
ments, nor  was  it  recorded  in  the  office  of 
the  connty  reorder  in  the  manner  re- 
quired by  this  act.  It  was  therefore  not 
admiHsible  an  evidence  tending  to  prove 
the  sale  and  transfer  of  this  property,  and 
to  admit  it  for  such  purpose  was  error. 

The  next  specification  of  error  which  it  Is 
necessary  to  notice  was  the  refusal  of  the 
court  to  permit  a  series  of  questions  to  be 
propounded  to  R.  L.  Ferbrache.a  member 
of  the  firm  of  Ferbracbe  Bros.,  and  one  of 
the  parties  to  the  bill  of  sale  which  was 
alleged  by  the  defendant  to  be  fraudulent, 
and  made  for  the  purpose  of  defrauding 
the  creditors  of  said  Arm,  as  follows,  to 
wit:  "What  other  teams  did  you  own  be- 
sides these  two?  Did  you  not  go  down 
and  make  a  bargain  with  Mr.  Jacobs 
about  these  two  teams  of  mules?  [Mean- 
ing the  team  in  controversy,  and  one  trans- 
ferred at  another  time.]  What  was  Jacobs 
to  pay  you  for  those  mules?  Did  you  not 
tell  Mr.  Stone  that  you  had  on  May  1, 
1890,  so  many  thousand  ties,  and  that 
you  had  three  teams,  and  asked  him  if  be 
would  sell  you  two  wagons?  Did  you 
not  propose  to  John  Lyons  that  yon 
would  turn  over  to  him  a  team  if  he  would 
helD  you  beat  Stone?"  All  of  which  ques- 
tions were  rejected  by  the  court,  upon  ob- 
jection, to  which  ruling  thedefendant  then 
and  there  excepted.  It  appears  from  the 
evidence  that  one  of  the  teams  claimed  to 
have  been  sold  to  Hannah  C.  Ferbrache 
by  Ferbrache  Bros,  was  afterwards  sold 
to  one  Jacobs  by  R.  L.  Ferbracbe,  a  mem- 
ber of  the  firm  of  Ferbrache  Bros.,  by 
whom  it  was  taken  out  of  the  state. 
Hannah  C.  Ferbrache,  to  whom  these 
teams  were  claimed  to  be  sold,  was  the 
mother  of  the  boys  who  comprised  the 
firm  of  Ferbrache  Bros.  This  evidence 
was  rejected,  on  the  ground  that  the  con- 
versations that  were  proposed  to  be 
proven  were  not  had  in  the  presence  of 
the  plaintiff.  The  acts  or  declarations  of 
a  party  to  a  fraud  are  admissible,  though 
he  is  not  a  party  to  the  suit,  and  though 
not  made  In  the  presence  of  the  party 
claiming  to  be  the  purchaser  of  the  prop- 
erty. George  W.  Jacobs,  being  examined 
on  the  part  of  the  defendant,  testifies  as 
follows:  "About  the  4th  of  July,  1890,  R. 
L.  Ferbrnche  was  down  here,  and  he  was 
In  my  place  of  business,  and  was  telling 
me  something  about  him  having  some 
teams  up  there.  I  don't  know  whether 
be  told  me,  or  whether  I  broached  the  sub- 
ject to  bim.  J  am  inclined  to  think  I 
broached  the  subject  to  bim.  In  the  first 
place,  I  asked  him  if  he  knew  be  was  going 
to  be  closed  out;  that  1  understood  that 
Joe  Poirlerwas  going  up  there  to  take  the 
team;  and  I  said,  'I  understand  you  are 
going  to  lose  the  others  that  way  too.' 
Well,  he  said,  he  wouldn't  wonder.  He 
said  be  was  beginnlug  to  look  for  it.  I 
said, '  What  is  the  matter  with  making  a 
little  money  yourself,  and  me  making  a 
little  money.  Here  is  a  chance  for  us  both 
to  make  some  money, and, if  you  will  take 
a  cheap  price  for  tbem,  I  will  go  up  aud 
buy  them.'  Well,  we  talked  the  matter 
over,  and  he  told  me  be  would  sell  me  a 
team.   I  forget  now  how  much  he  told 


me  he  would  take  for  It.  I  finally  told 
bim  I  would  give  him  so  much  money  for 
such  a  team,  orfor  the  two  teams.  Hesald 
be  did  not  know  anything  about  selling 
the  two  teams  until  he  could  go  up  there 
and  see  the  folks,  but  one  team  be  would 
sell  me.  I  told  him,  '  All  right.'  So  1  went 
up  there,  and  bought  one  of  those  teams. 
Wheu  we  got  up  there,  we  talked  with 
bis  brother  about  the  other  team.  This 
team  I  bought  was  the  team  which  Poirler 
attached.  I  think  Stone  attached  it  too. 
I  know  as  soon  as  I  got  into  Spokane-r- 
I  wasn't  there  but  a  few  minute**,  when 
there  was  two  or  three  attachments  cov- 
ering the  team.  They  talked  the  matter 
over  about  tbeotber  team.  I  don't  know 
whether  it  was  Link  with  his  mother,  or 
with  his  father,  or  with  bis  brother.  I 
don't  know  who;  but  tbey  talked  the 
matter  over,  and  I  stood  down  byasprlng 
or  well.  It  looked  to  me  like  a  spring, 
after  night.  I  think  they  went  up  to- 
wards the  house.  There  was  one  of  the 
brothers  there.  He  called  '  Henry.'  They 
told  me  finally  that  they  would  keep  the 
one  team :  that  their  mother  would  hold 
that."  The  testimony  shows  that  R.  L. 
Ferbracbe  and  one  other  of  the  boys  com- 
posing the  firm  were  bargaining  with  Ja- 
cobs to  sell  him  the  teams  thut  they  claimed 
to  have  sold  to  their  mother;  tbat  they 
did  sell  bim  one  of  them,  in  the  night  time, 
and  he  took  them  out  of  the  state;  that 
it  was  done  for  the  purpose  of  preventing 
Stone  or  Poirier  from  taking  them  under 
attachment.  It  appears,  also,  tbat  this 
conversation  between  Jacobs  and  R.  L. 
Ferbrache  as  to  selling  these  teams  to 
Jacobs  was  at  plaintiffs'  bouse,  and  one 
team  was  sold  and  delivered  to  Jacobs 
without  consulting  plaintiffs,  or  either  of 
them,  only  a  few  days  after  the  bills  of 
sale  were  made  to  the  plaintiffs.  Under 
the  circumstances,  the  questions  put  to  R. 
L.  Ferbracbe  were  proper.  See  Mam  lock 
v.  White,  20  CM.  600;  Greenl.  Ev.  g  190; 
La  Fltte  v.  Rups,  (Colo.  Sup.)  22  Pac.Rep. 
800. 

The  fourth  error  assigned  was  the  strik- 
ing out  all  the  evidence  of  Jacobs  above 
quoted.  It  appears  from  this  evidence 
that  the  firm  of  Ferbrache  Bros,  was  then 
insolvent,  and  this  whole  transaction 
with  J acobs  was  had  for  the  sole  purpose 
of  defrauding  their  creditors;  and  it  has 
a  strong  tendency  to  prove  that  the  sale 
of  both  teams  to  the  mother  of  the  boys 
was  a  sham,  and  made  to  cover  up  this 
property.  The  mother  testifies  tbat  she 
did  not  see  Jacobs  at  all,  did  not  know 
him,  and  first  claimed  that  the  Poirier 
team  had  not  been  transferred  to  her; 
that,  when  she  learned  it  had  been  trans- 
ferred to  Jacobs,  she  did  not  object  to  it, 
but,  as  an  excuse,  said  that,  the  Poirier 
team  was  not  of  much  value.  She  also 
admitted  afterwards  tbat  she  knew  of  the 
sale  to  Jacobs.  The  testimony  of  Jacobs 
was  proper  evidence,  under  the  circum- 
stances, and  to  strike  it  out  was  error.  8 
Amer.  &  Eng.  Enc.  Law,  p.  778;  Hart  v. 
Newton,  48  Mich.  401,  12  N.  W.  Rep.  508. 
"Where  the  question  in  issue  is  as  to  the 
good  faith  of  an  alleged  purchase  of  a 
stock  of  goods,  much  latitude  of  inquiry 
should  be  permitted  as  to  the  conduct  of 
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the  parties,  or  circumstances  of  the  trans- 
action, and  the  consideration  of  the  pur- 
chase, and  as  to  the  means  of  the  vendee." 
Douglass  v.  Hill,  29  Kan.  527;  Kalk  v. 
Fielding,  60  Wis.  339,  7  N.  W.  Rep.  296. 
"Evidence  of  similar  transactions  showing 
fraud  orenrring  about  the  same  time,  or 
as  a  part  of  the  same  scheme,  is  usually 
admissible. "  Day  v.  Stone,  59  Tex.  612; 
Heath  v.  Page,  63  Pa.  St.  108;  Adams  v. 
Kenney,  59  N.  H.  133.  In  attacking  the 
good  faith  of  the  sale  or  conveyance  of 
property,  It  is  also  competent  to  show- 
that  the  vendor  or  grantor  was  in  embar- 
rassed circumstances  when  the  sale  or 
conveyance  was  made.  Geisendorff  v. 
Eagles,  106  Ind.  38,  5  N.  E.  Rep.  743.  Even 
common  report  of  insolvency  is  admis- 
sible. Gordon  v.  Ritenonr,  87  Mo.  54.  In 
cases  of  fraud,  subsequent  acts  are  fre- 
quently resorted  to  for  the  purpose  of 
showing  antecedent  fraud.  The  dealing 
with  property  to-day  by  the  vendor  as 
his  property  is  evidence  to  show  a  fraud 
committed  In  the  sale  of  a  month  ago,  and 
subsequent  acts  are  indicative  of  the  in- 
tent and  character  of  the  first.  Butler  v. 
Collins,  12  Cal.  457;  Flood  v.  McClure, infra, 
(decided  at  this  term.) 

Instructions  number  1  and  2  requested 
by  the  plaintiff,  and  3  and  4  given  at  the 
request  of  the  defendant,  are  proper.  In- 
structions 1,  2,  8,  5,  and  6  requested  by  the 
defendant  are  too  long,  and  contain  con- 
ditions that  could  not  be  approved  by  the 
court;  for  instance,  number  2  contains 
these  conditions :  "  If  the  plaintiff  did  not, 
at  all  times  after  the  pretended  sale  of 
said  males,  Have  exclusive  possession  and 
control  of  said  mules,  then  the  title  of  the 
plaintiff  is  void. "  This  is  not  the  law,  and 
It  was  properly  refused.  It  Is  not  neces- 
sary that  the  purchaser  of  property  shall 
at  all  times  have  exclusive  possession  of 
it.  He  may  hire  it  out  to  others,  or  even 
to  the  same  party  from  whom  he  pur- 
chased it;  and,  where  the  purchase  is  in 
good  faith,  it  will  not  defeat  his  title.  All 
the  circumstances  must  be  taken  Into  con- 
sideration where  the  evidence  of  fraud  is 
not  positive  and  direct.  Instruction  num- 
ber 4  requested  by  the  defendant  during 
the  argument  was  the  law,  and  should 
have  been  given.  These  latter  instruc- 
tions seem  to  have  been  submitted  to  the 
court  at  or  about  the  time  of  the  close  of 
the  argument  in  the  case.  They  are  long, 
and  contain  intricate  clauses,  and,  as  we 
have  said,  some  of  them  contain  provi- 
sions that  are  not  the  law.  The  attorney 
has  the  time  to  prepare  the  instructions 
before  the  trial  closes,  and  frequently  be- 
fore It  begins.  They  should  consist  of 
clear,  concise,  and  brief  statements  of  pro- 
visions of  law,  applicable  to  the  evidence, 
and  should  be  presented  to  the  court  at 
the  beginning  of  the  argument,  if  practi- 
cable, and  not  at  its  close;  so  that  the 
court  may  have  time  to  carefully  consider 
them.  If  this  practice  should  be  followed 
by  the  bar,  It  is  believed  that  members  of 
the  bar  would  have  less  reason  to  com- 
plain of  the  court,  and  the  Instructions 
would  he  much  better.  These  remarks 
are  not  made  because  specially  applicable 
to  this  case,  but  as  applicable  to  all  cases. 
The  judgment  in  this  case  is  reversed,  and 


a  new  trial-  ordered;  costs  awarded  to 
appellant. 

HUSTON,  C.  J.,  and  SULLIVAN,  J., 
concur. 


(3  Idaho  [Hasb.  5S7) 
FLOOD  v.  McCLURE. 
(Supreme  Court  of  Idaho.   Feb.  8,  1898.) 
Gambling  Verdict— Impeachment  bt  Jdror. 

1.  Where  a  jury  agree  that  each  member 
thereof  shall  mark  the  sum  which  he  thinks  the 
plaintiff  is  entitled  to  recover,  on  a  slip  of  paper, 
and  then  ascertain  by  addition  the  amount  of  the 
sums  so  marked,  and  to  then  divide  said  amount 
by  12,  (the  number  of  jurors,)  and  that  the  quo- 
tient resulting  from  such  division  shall  be  the 
amount  of  the  verdict,  such  verdict  is  obtained  by 
"resort  to  a  determination  of  chance,"  within  the 
meaning  of  that  term,  as  used  in  subdivision  2,  $ 
4439,  Rev.  8t  1887. 

2.  The  affidavit  of  a  juror  is  competent  proof 
to  show  that  the  verdict  was  so  obtained. 

(Syllabus  bv  the  Court) 

Appeal  from  district  court,  Kootenai 
county;  J.  Holleman,  Judge. 

Action  by  Patrick  Flood  against  W.  J. 
McClure  to  recover  damages  for  the  con- 
version of  personal  property.  Judgment 
for  plaintiff.  From  the  judgment  and  or- 
der overruling  a  motion  for  new  trial,  de- 
fendant appeals.  Reversed. 

R.  E.  McFarland  and  Hagan  &  Gorman, 
for  appellant.  Chas.  L.  Heitman,  for  re- 
spondent. 

SULLIVAN,  J.  This  action  was  brought 
by  the  respondent  against  the  appellant  to 
recover  $550  damages,  alleged  to  have  been 
sustained  by  reason  of  the  appellant,  as 
sheriff  of  Kootenai  county,  having  levied 
upon  certain  property  claimed  by  the  re- 
spondent, to  satisfy  an  execution  issued  in 
the  case  of  Liebe  &  Co.  against  one  Henry 
Farley.  'It  is  alleged  that  said  property 
was  of  the  value  of  $470.08,  and  that,  by 
reason  of  the  levy  and  sale  under  said  ex- 
ecution, respondent  was  damaged  In  that 
sura,  and  in  the  further  sum  of  $75  for  cer- 
tain rente.  The  answer  denies  the  mate- 
rial a  (legations  of  the  complaint,  and  avers 
that  the  property  referred  to  In  the  com- 
plaint was  the  property  of  one  Henry  Far- 
ley, the  execution  debtor  above  referred 
to,  and  not  the  property  of  plaintiff,  and 
alleges  that  the  pretended  transfer  from 
Farley  to  Flood  was  fraudulent,  and  made 
with  the  Intent  to  hinder,  delay,  and  de- 
fraud Farley's  creditors.  The  action  was 
tried  by  the  court,  with  a  jury,  and  Judg- 
ment rendered  against  appellant  for  the 
sum  of  $300.  During  the  trial  the  court 
withdrew  the  $75  claimed  for  rent  from  the 
consideration  of  the  jury.  A  motion  for  a 
new  trial  was  interposed  by  the  appellant, 
and  overruled  by  the  court.  This  appeal 
is  from  the  orderoverruling  theniotionfor 
a  new  trial,  and  from  the  judgment. 

The  assignment  of  errors  contains  18 
specifications.  The  first  is  the  misconduct 
of  the  jury  in  arriving  at  their  verdict  by 
resorting  to  a  determination  thereof  by 
chance.  It  is  shown  by  the  affidavits  of 
Krnest  Reinhardt,  J.  G.  Hawkins,  aud  O. 
J.  Johns,  three  of  the  jurors  who  tried  said 
cause,  that  the  jury  arrived  at  their  ver- 
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diet  by  agreeing  that  each  juror  should 
mark  on  a  elip  of  paper  the  amount  which 
be  considered  the  plaintiff  en  titled  to  recov- 
er, and  thereafter  the  several  sams  so 
marked  should  be  added  together,  and  the 
amount  thereof  divided  by  12,  (thenumber 
of  jurors,)  and  that  the  quotient  arising 
from  such  division  should  be  the  verdict, 
and  tb»t  *aid  verdict  was  arrived  at  in 
that  way,  and  in  no  other.  It  is  also 
shown  by  the  affidavit  of  Reinbardt  that 
at  least  one  of  said  Jurors,  In  writing  upon 
the  slip  of  paper  the  sum  which  bethought 
plaintiff  was  entitled  to  recover,  wrote 
thereon  $500,  which  sum  was  added  with 
the  other  sums  written  by  the  remaining 
Jurors,  and  that  the  aggregate  sum  was 
divided  by  12,  which  resulted  in  making 
the  snm  mentioned  in  the  verdict.  The 
proof  of  the  method  used  to  determine  the 
amount  of  the  verdict  was  not  disputed. 
Verdicts  obtained  in  this  manner  have 
been  condemned  by  many  courts,  and  If  the 
method  used  in  arri  lng  at  the  verdict 
cornea  within  the  prohibition  of  subdivi- 
sion 2,  $  44%),  Rev.  St.  1887,  the  verdict 
should  have  been  set  aside*  and  anew  trial 
granted.  Said  subdivision  2  provides  as 
follows:  "Misconduct  of  the  Jury.  And 
when  any  one  or  more  of  the  Jurors  have 
been  Induced  to  assent  to  any  general  or 
special  verdict,  or  to  a  finding  on  any  ques- 
tion submitted  to  them  by  the  court,  by  a 
resort  to  the  determination  of  chance,  such 
misconduct  may  be  proved  by  the  affidavit 
of  any  of  the  jurors.  Counsel  for  respond- 
ent admits  that  a  verdict  so  obtained  is 
vicious  and  irregular,  but  contends  that  it 
Is  not  a  verdict  obtained  "by  a  resort  to 
the  determination  of  chance,"  within  the 
meaning  of  that  term  as  used  In  said  stat- 
ute, and  cites  Turner  v.  Water  Co.,  25  Cal. 
897,  as  an  authority  In  his  favor.  In  that 
case  the  Jury  arrived  at  their  verdict  in  the 
same  manner  as  in  the  case  at  bar,  and  the 
court  said:  "Under  the  facts  of  this  case, 
as  we  have  assumed  them  to  be,  the  ver- 
dict is  undoubtedly  vicious,  and  ought  to 
be  set  aside.  The  only  question  for  us  to 
determine  is  whether  the  affidavits  of  the 
Jurors  can  be  received  for  the  purpose  of 
establishing  those  facts.  Although  there 
Is  some  conflict  of  authority  upon  this 
question,  the  better  opinion  seems  to  be 
that,  by  the  common  law, the  affidavits  of 
Jurors  cannot  be  received  for  the  purpose 
of  Impeaching  their  verdict,  but  may  be 
admitted  In  support  of  It.  •  •  •  But 
this  rule  of  the  common  law  has  been 
changed  In  this  state  to  a  certain  extent 
by  the  statute."  The  learned  court  then 
quotes  the  second  subdivision  of  section 
198  of  the  California  practice  act,  which  Is 
the  same  as  subdivision  2,  §  4439,  Rev.  St. 
Idaho,  above  quoted,  and  the  court  further 
says:  "Being  in  derogation  of  the  com- 
mon law,  this  statute  most  be  strictly  con- 
strued, and  cannot  be  held  to  include  such 
kinds  of  misconduct  as  do  not  come  clearly 
within  the  descriptive  terms  of  the  act." 
The  court,  after  referring  to  a  number  of 
authorities  on  the  point  whether  a  verdict 
obtained  In  the  manner  therein  set  forth 
was  "a  resort  to  the  determination  of 
chance,"  within  the  meaning  of  that  ex- 
pression as  used  in  said  section,  arrives  at 
the  following  conclusion :  "  We  axe  there- 


fore of  the  opinion  that  the  verdict  In  this 
case  Is  not  'a  'chance'  verdict,  within  the 
meaning  of  the  second  subdivision  of  the 
193d  section  of  the  practice  act,  and  that  for 
that  reason  the  affidavits  of  the  jurors  by 
whom  It  was  rendered  cannot  be  admitted 
to  impeach  It."  In  Thompson  &  Merriam 
on  Juries  (section  415)  the  eminent  au- 
thors, after  quoting  from  that  part  of  the 
opinion  of  the  court  in  Turner  v.  Water 
Co.,  supra,  which  holds  that  there  was  no 
element  of  chance  In  the  method  used  by 
the  jury  In  arriving  at  the  verdict  rendered, 
but  that  the  result  was  obtained  by  the 
most  accurate  of  the  sciences,  say:  "This 
reasoning  seems  hardly  conclusive.  It  pro- 
ceeds upon  the  hypothesis  that,  at  the  time 
the  jurors  consent  to  be  bound  by  the  re- 
sult of  the  addition  and  division,  It  is  cer- 
tain what  each  Juror  will  mark  down  as 
his  estimate  of  the  damages;  hence  this 
method  of  finding  a  verdict  is  as  exact  as 
the  science  of  mathematics.  But  the  con- 
trary Is  the  fact.  The  jurors  consent  that 
their  verdict  shall  vary  from  abstract  jus- 
tice in  that  degree  that  each  juror  deviates 
from  Bound  judgment.  All  the  prejudices, 
whims,  and  caprices  which  sway  a  juror 
in  his  deliberations  are  given  full  play,  and 
they  measurably  affect  the  final  result. 
Nothing  could  well  be  more  the  sport  of 
'chance  than  a  conclusion  reached  In  this 
manner."  In  the  case  at  bar  it  is  shown 
that  prejudice,  whim,  or  caprice  led  at 
least  one  of  the  Jurors  to  mark  a  lar- 
ger sum  than  the  plaintiff  was  entitled 
to  recover,  in  any  view  of  the  case. 
"Quotient"  verdicts  are  often  referred  to 
as  "chance"  verdicts.  Thomp.  ft  M.  Jur. 
p.  617,  note  1.  The  conclusion  was  reached 
in  Turner  Water  Co.,  supra,  by  apply- 
ing the  rule  of  strict  construction,— a  con- 
struction forbidden  by  section  4,  Rev.  St. 
Idaho,  which  section  Is  as  follows:  "The 
rule  or  the  common  law  that  statutes  In 
derogation  thereof  are  to  be  strictly  con- 
strued has  no  application  to  these  Revised 
Statutes.  The  Revised  Statutes  establish 
the  law  of  this  state  respecting  the  sub- 
jects to  which  they  relate,  and  their  pro- 
visions, and  all  proceedings  under  them, 
are  to  be  liberally  construed,  with  a  view 
to  effect  their  objects,  and  to  promote  Jus- 
tice." 

It  is  contended  that,  as  we  adopted  this 
statute  from  the  statutes  of  California, 
we  thereby  adopted  the  construction 
given  said  section  by  the  supreme  court  of 
that  state.  It  is  true  that  the  rule  Is, 
when  a  state  adopts  a  statute  of  a  sister 
state,  that  it  thereby  adopts  the  interpre- 
tation and  construction  given  such  stat- 
ute by  the  courts  of  last  resort  of  tbo 
state  from  whence  it  is  adopted;  but 
when  the  statute  Is  adopted  from  a  state 
in  which  the  rule  obtains  that  all  statutes 
In  derogation  of  the  common  law  must 
be  strictly  construed,  and  the  rule  in  the 
state  adopting  such  statute  Is  that  not 
only  all  statutes  in  derogation  of  the 
common  law,  but  that  all  statutes,  wheth- 
er in  derogation  of  the  common  law  or 
not,  must  be  liberally  construed,  the  rule 
of  liberal  construction  niuet  prevail. 
Counsel  for  respondent,  in  support  of  his 
contention,  in  addition  to  Turner  v. 
Water  Co.,  supra,  897,  cites    Boyce  v. 
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Stage  Co..  25  Cal.  460;  Hoare  v.  Hind  ley, 
49  Cal.  274:  Hunt  v.  Elliott.  77  Cal.  588,  2u 
Pac.  Rep.  132;  People  v.  Gray,  61  Cal.  183. 
Theeo  decisions  are  most  unsatisfactory, 
and  especially  so  when  tested  by  the  role 
of  statutory  construction  that  obtains 
in  this  state.  In  Turner  v.  Water  Co..  su- 
pra, it  is  held  that  there  Is  do  element  of 
chance  iu  finding  a  verdict  by  the  method 
therein  set  forth,  but  that  it  was  the  re- 
sult of "  the  most  accurate  of  thesciences, " 
and  that  the  statute  authorizing  the  affi- 
davit of  jurors  to  be  received  as  proof  in 
certain  cases  is  in  derogation  of  the  com- 
mon law,  and  must  be  strictly  construed. 
In  Hoare  v.  Hindley,  supra,  a  case  in 
which  the  Jury  found  a  verdict  by  thesame 
method  as  used  in  the  case  at  bar,  the 
court  Bald:  "The  district  court  properly 
disregtirded  that  affidavit,  because  it 
could  not  be  assumed,  in  the  absence  of 
any  proof  to  the  contrary,  that  the  de- 
fendant was  present  in  the  jury  room,  or 
had  any  personal  knowledge  of  what  took 
place  there,  while  the  jurymen  were  con- 
sidering their  verdict,"— thus  Impliedly 
holding  that  if  the  facts  had  been  set 
fortb,  showing  by  what  means  the  affiant 
obtained  the  Information  set  forth  in  the 
affidavit,  the  court  would  have  considered 
the  mutter.  In  Hunt  v.  Elliott,  supra,  it 
was  held  (1)  that  the  affidavit  of  a  juror 
did  not  state  facts  which  made  the  ver- 
dict a  "chance  verdict,"  within  the  mean- 
ing of  subdivision  2,  §  657,  Code  Civil  Proc, 
and  was  therefore  inadmissible  to  im- 
peach it;  (2)  that  affidavit  was  met  and 
dvercome  by  counter  affidavits;  and  cited 
Turner  v.  Water  Co.,  supra,  and  re- 
affirmed the  rule  of  strict  construction, 
and  held  that  a  verdict  found  by  the 
method  therein  set  forth  is  not  the  result 
of  a  resort  to  thedetermination  of  chance, 
but  that  the  result  is  reached  by  "the 
most  accurate  of  sciences,"  which  rule  and 
conclusion  this  court  declines  to  follow  or 
adopt.  The  great  weight  of  authority 
condemns  verdicts  arrived  at  by  the 
method  used  in  the  case  at  bar,  because 
they  are  the  result  of  chance  and  of  lot- 
tery, rather  than  the  deliberation  of  the 
jurors.  As  stated  In  one  case:  Mt  sub- 
stitutes the  fluctuating  and  uncertain  haz- 
ards of  the  lottery  for  the  deliberate  con- 
clusions of  their  reflections  and  inter- 
change of  views."  Parham  v.  Harney, 
6  Smedes  &  M.  55;  Lee  v.  Clute,  10  Nev. 
149;  Kennedy  v.  Kennedy,  18  N.  J.  Law, 
450;  City  of  Pekln  v.  Winkel,  77  III.  56; 
Dorr  v.  Fenno,  12  Pick.  520.  In  Lee  v. 
CInte,  10  Nev.  149,  the  court  said:  "The 
cases  where  verdicts  have  been  set  aside 
proceed  upon  the  theory  that,  if  upheld, 
where  jurors  bind  themselves  in  advance, 
it  might  lead  to  great  injustice,  because 
It  would  enable  one  inveterate  juror,  by 
marking  down  a  very  large  or  small  sum, 
to  produce  an  average  and  procure  a 
verdict  for  an  amount  which  would  be 
unreasonable,  and  at  utter  variance  with 
the  judgment  of  other  jurors.  This  would 
be  a  chance  verdict,  and,  whenever  such 
misconduct  is  properly  shown,  the  verdict 
ought  to  be  set  aside.  In  every  case  the 
verdict  ought  to  be  the  result  of  reason, 
reflection,  and  conscientious  conviction." 
In  Parham  v.  Harney,  supra,  the  amounts 


named  by  jurors  varied  from  f30  to  $  10,- 
000.  In  the  case  at  bar,  one  juror,  at  least, 
marked  $500,  which  was  a  larger  sum  than 
plaintiff  was  entitled  to  recover,  under  the 
Instructions  of  the  court.  In  Ditch  &  Im- 
provement Co.  v.  Adams,  (Colo.  App.)  28 
Pac.  Rep.  662,  a  case  directly  in  point,  and 
decided  under  a  statute  Identical  with  our 
own, the  court  holds  that  a  verdict  obtained 
by  the  method  used  in  finding  the  verdict  in 
the  case  at  bar  must  be  set  aside,  and  that 
such  verdict  is  the  result  of  chance,  rather 
than  the  deliberation  of  the  Jurors.  In 
the  case  at  bar  the  misconduct  of  the  Jury 
was  proved  by  the  affidavits  of  three  of 
the  jurors,  and  said  affidavits  show  that 
an  understanding  was  had  by  which  each 
Juror  was  to  mark  on  a  slip  of  paper  the 
jtnount  which  he  considered  the  plaintiff 
entitled  to  recover;  that  said  sums  were 
to  be  added  together,  and  divided  by  12, 
and  the  quotient  resulting  from  such  di- 
vision was  to  be  accepted  and  rendered 
as  the  verdict.  These  affidavits  were  not 
contradicted,  and  we  think  that  a  ver- 
dict so  found  should  be  set  aside.  It  was 
not  only  fouud  by  a  method  both  vicious 
•and  Irregular,  but  it  was  a  resort  to  a  de- 
termination of  the  same  by  chance, — a 
method  fully  as  uncertain,  and  as  mucb 
the  sport  of  chance,  as  drawing  lots,  or 
tossing  up  a  piece  of  money,  to  deter- 
mine the  amount  of  a  verdict.  The  clear 
Intent  of  the  law  Is  that  the  verdict  shall 
be  the  result  of  Intelligent  discussion,  de- 
liberation, and  conviction  by  and  of  the 
Jury,  and  we  think  the  method  used  comes 
clearly  within  the  provision  of  subdi- 
vision 2,  §  4439,  Rev.  St.,  and  that  the  affi- 
davit of  a  juror  is  competent  to  prove  the 
same.  If  the  rights  of  litigants  are  to  he 
determined  by  juries  by  such  methods, 
they  had  as  well  determine  their  own 
rights  by  drawing  lots  or  tossing  up  a 
piece  of  money,  and  not  pretend  to  sub- 
mit their  cases  to  Juries  for  their  careful 
deliberation,  and  for  the  result  of  their 
best  Judgment.  This  disposes  of  the  first 
two  errors  Hpecifled. 

The  third  specification  Is  as  follows: 
"Thecourt  erred  in  holding  that  it  was 
not  necessary  that  there  should  be  a 
change  of  possession  in  the  sale  of  person- 
al property  as  against  creditors  if  the 
creditors  do  not  come  In  until  a  year  aft- 
er." This  specification  is  quite  obscure, 
but,  if  the  court  held  that  In  the  sale  of 
personal  property  an  immediate  delivery, 
and  an  actual  and  continued  change  of 
possession,  are  not  necessary  to  a  valid 
sale,  as  against  the  seller's  creditors  and 
their  successors  in  interest,  the  ruling  was 
error.  See  section  3021,  Rev.  St.;  also 
Harkness  v.  Smith.  (Idaho,)  28  Pac.  Rep. 
424;  Murphy  v.  Braase,  82  Pac.  Rep.  208, 
(decided  at  present  term  of  this  court.) 

The  fifth  specification  of  error  is  as  fol- 
lows: "The  court  erred  in  excluding  from 
the  consideration  of  the  jury  the  following 
question:  'Question.  Within  the  last  two 
years,  didn't  you  claim  other  property 
that  Liebe  &  Co.  attached  in  an  action 
against  James  Graham  as  your  proper- 
ty?'" We  fail  to  comprehend  the  relevan- 
cy of  any  pertinent  answer  to  this  ques- 
tion.  It  was  not  error  to  exclude  it. 

The  sixth  error  specified  is  not  well  tak- 
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en.  The  witness  answered  the  question 

propounded. 

In  regard  to  seventh  error  specified,  the 
court  did  not  err  in  allowing  Farley  to 
testify  to  value  of  articles  mentioned  in 
toe  complaint.  If  he  failed  to  give  each 
article  its  true  value,  the  appellant  could 
have  shown  that  fact  by  producing  evl- 
dence  of  its  true  value. 

There  is  nothing  in  the  eighth  error 
specified,  as  the  witness  answered  the  in* 
terrogatory  referred  to. 

As  regards  the  ninth  error  specified,  the 
court  erred  in  permlttingGrabam  to  testi- 
fy on  behalf  of  .respondent  to  a  conversa- 
tion bad  between  respondent  and  Farley. 
The  admission  of  this  testimony  was 
dearly  error. 

The  same  may  be  said  of  the  tenth  er- 
ror specified.  The  court  erred  in  permit- 
ting Robertson  to  testify  from  whom 
Farley  said  he  got  money  to  pay  for 
goods  bought  at  auction.  That  was  not 
the  best  evidence  of  that  fact.  The  court 
erred  in  not  permitting  Solomon  to  testily 
as  to  what  Farley  had  told  blm  as  to  the 
ownership  of  the  property  referred  to. 
The  real  point  in.  Issue  is  as  to  the  trans- 
fer of  the  property  from  Farley  to  Flood, 
respondent.  The  appellant  contends  that 
such  transfer  was  fraudulent  and  void, 
and  Flood  contends  that  it  was  in  good 
faltb  and  valid.  Flood  testifies  that  Far- 
ley still  remained  In  possession  of  the 
property  after  giving  bill  of  sale  to  Flood. 
Farley  testified  as  a  witness  for  Flood. 
The  testimony  excluded  was  proper  to 
show  that  said  witness  had  made  state- 
ments In  regard  to  the  ownership  of  said 
property  in  conflict  with  the  testimony 
given  by  him.  The  declarations  of  Farley 
as  to  the  ownership  of  said  property  made 
to  the  sheriff  at  the  time  of  the  levy  is 
proper  testimony,  and  should  have  been 
received  by  the  court.  It  was  competent 
evidence  to  go  to  the  Jury.  The  fact  that 
the  license  was  taken  outin  Farley's  name 
was  a  circumstance  to  go  to  the  Jury,  and 
the  court  erred  in  excluding  it.  It  was 
error  to  exclude  the  testimony  of  Martin 
as  to  conversations  bad  with  Flood  and 
Farley  In  regard  to  their  business  rela- 
tions, as  touching  the  property  In  issue. 

One  of  the  issues  made  hy  the  pleadings 
Is  that  said  property  belonged  to  said 
Farley,  and  not  to  Flood,  and  that  the 
sale  from  Farley  to  Flood  was  fraudulent 
and  void,  and  made  to  binder,  delay,  and 
defraud  the  creditors  of  said  Farley. 
Uu:b  of  the  evidence  excluded  by  the  trial 
court  would  have  a  tendency  to  sustain 
the  allegations  of  fraud.  The  acts  and 
declarations  of  parties  to  a  fraud,  though 
not  a  party  to  the  action,  are  admissible 
in  certain  cases.  1  Green  1.  Ev.  p.  219,  } 
190.  note  2;  Mamlock  v.  White.  20  Cal.  698; 
Ferbrache  v.  Martin,  82  Pac.  Rep.  252,  (de- 
cided at  this  term.)  Tbegrantee's  knowl- 
edge of  the  fraudulent  purpose  of  the 
grantor  may  be  shown  by  any  circum- 
stance tending  to  show  participation  in 
the  fraudulent  design  of  the  grantor. 
8  Amer.  A  Eng.  Enc.  Law,  p.  778.  As  to 
evidence  of  subsequent  acts  of  ownership 
over  property  by  grantor,  see  Butler  v. 
Collins,  12  Cal.  457. 

The  first  Instruction  given  to  the  jury 
v.32p.no.S— 17 
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at  the  request  of  plaintiff  is  not  the  law, 
and  it  was  error  for  the  court  to  give  it. 
The  same  Is  true  of  the  second  Instruc- 
tion. Instruction  No.  1  of  defendant 
should  have  been  given  without  modifica- 
tion, and  It  was  error  to  give  it  as  modi- 
fled.  Instructions  2  and  8  requested  by 
defendant  should  have  been  given,  and  it 
was  error  to  refuse  them.  The  motion 
for  a  new  trial  should  have  been  granted. 
Tbe  Judgment  of  the  court  below  Is  re- 
versed and  remanded,  and  a  new  trial  or- 
dered, with  costs  of  this  appeal  In  favor  of 
appellant. 

.  HUSTON,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


(3  Idaho  [Hub.]  Ml) 
STOCKTON  v.  HERRON. 
(Supreme  Court  of  Idaho.  Feb.  8, 1898.) 

■TOOT* BXT  —  PuiDIHO  —  AlTIBMATTVB  RBUBV  — 

Sraoirio  Pbbvobmajiob. 

1.  To  entitle  a  defendant  in  an  action  of  eject- 
ment to  relief  by  way  of  specific  performance,  lua 
answer  or  cross  complaint  must  show  such  a  con- 
tract or  agreement  as  would  sustain  a  bill  in  equi- 
ty for  specific  performance. 

8.  An  averment  in  an  answer  seeking  affirma- 
tion by  specific  performance  in  ejectment,  alleging 
a  contract  entirely  unilateral,  without  time,  terms, 
or  considerations  or  conditions,  is  bad  on  demur- 
rer. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Elmore  coun- 
ty ;  Charles  O.  Stockalager,  Judge. 

Ejectment  by  William  M.  Stockton 
against  Isaac  Herron  to  recover  tbe  pos- 
session of  certain  real  estate.  Judgment 
for  defendant.  Plaintiff  appeals.  Reversed. 

H.  W.  Weir,  for  appellant.  Cabalan  A 
Badger,  for  respondent. 

HUSTON,  C.  J.  Plain  tiff  brought  bis 
action  of  ejectment  against  defendant  to 
recover  possession  of  certain  real  estate 
situate  in  the  town  of  Glen's  Ferry,  El- 
more county,  Idaho,  described  in  the  com- 
plaint. Complaint  alleges  title  in  plaintiff, 
ouster  by  defendant,  and  value  of  rents, 
etc.,  and  prays  Judgment.  A  demurrer 
was  tiled  to  complaint,  which  was  over 
ruled,  and  tbe  defendant  then  filed  answer. 
The  answer,  alter  denying  title  of  plaintiff 
and  ouster,  proceeds  to  set  up  tbe  follow- 
ing as  a  defense,  claiming  affirmative  re- 
lief thereunder:  "That  on  or  about  the 
— —  —  day  of  July,  1888,  a  contract  was 
made  and  entered  into  by  and  between 
plaintiff  and  defendant,  whereby  plaintiff 
contracted  and  agreed  to  convey,  sell, 
transfer  unto  this  defendant  all  of  plain- 
tiff's right,  title,  and  interest  in  and  to  all 
the  following  described  real  estate, to  wit: 
One  lot  fronting  twenty -five  feet  on  Idaho 
avenue,  and  extending  HO  feet,  same  width, 
back  to  an  alley,  being  lot  numbered  18, 
In  block  21,  in  plan  of  lots  of  Glen's  Ferry, 
laid  out  by  tbe  said  plaintiff,  and  surveyed 
by  Sonnenkalb;  one  lot  adjoining  tbe 
above,  fronting  26  feet  on  same  avenue, 
and  extending  back,  same  width,  140  feet, 
to  the  aforesaid  alley,  and  numbered  lot 
19  In  the  aforesaid  block  21,  and  adjoining 
tbe  lot  above  described;  also  a  certain 
strip  of  ground  fronting  five  feet  on  the 
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aforesaid  Idaho  avenue,  and  extending 
back,  same  width,  140,  to  the  aforeRald  al- 
ley, being  part  of  lot  17,  aod  adjoining  the 
aforesaid  lot  number  18;  also  a  certain 
other  lot,  numbered  10,  In  block  21,  in  the 
aforesaid  survey  aud  plan  of  lots,  and  be- 
ing 26  feet  front,  by  140  feet,  same  width, 
back;  also  two  other  lots,  numbered  5 
and  6,  In  block  20  of  the  aforesaid  plan  of 
lets,  each  being  25  feet  front,  and  extend- 
ing back,  same  width,  140  feet.  That  at 
all  times  defendant  has  been,  and  now  is, 
ready,  willing,  and  anxious  to  fulfill  and 
perform  his  part  of  said  contract.  That 
plaintiff  fails  and  refuses  to  perform  his 
part  of  said  contract.   (2)  That  after-' 

wards,  to  wit,  on  or  about  the  day 

of  ,  1888,  defendant  relying  on  the 

said  contract  and  the  promises  of  plaintiff, 
and  with  the  full  knowledge  and  cousent 
of  plaintiff,  defendant  erected  or  caused  to 
be  erected  the  following  buildings  on  said 
land, to  wit:  Two  plank  frame  buildings, 
one  10x20  feet,  one  story,  and  the  other 
20x60  feet,  one  story  high,  situated  on  lot 
numbered  19,  iu  the  aforesaid  block  21; 
one  plank  frame  house  14x20  feet,  one  story 
high,  situated  on  lot  numbered  10, In  block 
21  of  the  town  of  Glen's  Ferry;  one  plank 
frame  house  14x20  feet,  one  story  high,  on 
lots  5  and  6,  In  block  20,  in  said  town  of 
Glen's  Ferry,  in  Elmore  county,  state  of 
Idaho.  That  defendant  Is  the  legal  and 
actual  owner  and  holder  of  all  said  build- 
ings, possessed,  and  entitled  to  the  posses- 
sion, of  the  same.  (3)  That  the  value  of 
the  rents  and  profits  of  said  lots,  or  any 
part  thereof,  without  said  buildings,  la 
nothing.  Wherefore  defendant  prays  that 
It  be  adjudged  and  decreed  by  this  honor- 
able court  that  defendant  is' entitled  to 
the  possession  of  each  and  all  of  said  lots, 
and  is  the  just  aud  legal  owner  of  each  and 
all  of  said  buildings  situated  thereon,  and 
that  defendant  have  judgment  for  the 
costs  of  this  action,  and  for  general  relief." 

Plaintiff  filed  the  following  demurrer  to 
so  much  of  defendant's  a  newer  as  attempt- 
ed to  set  up  affirmative  matter:  "First, 
that  said  subdivisions  qf  the  answer  are 
ambiguous,  uncertain,  and  indefinite,  in 
this,  to  wit,  that  the  alleged  contract  of 
purchase  of  the  land  In  dispute  does  not 
give  date,  price,  terms  of  payment,  nor 
when  deed  of  conveyance  was  to  be  made, 
nor  whether  the  alleged  contract  war  by 
writing  or  parol ;  second,  that  the  said  1, 
2,  and  3  subdivisions  of  the  answer,  which 
set  up  affirmative  matter,  do  not  state 
facts  sufficient  to  constitute  a  defense." 
This  demurrer  was  overruled  by  the 
court,  which  then  proceeded  to  the  trial  of 
the  case  before  a  Jury. 

The  evidence  seems  to  establish  the  fol- 
lowing facte:  Some  time  prior  to  the 
year  1888  the  plaintiff  made  entry  of  160 
acres  of  land,  now  comprising  a  part  of 
the  site  of  the  town  of  Glen's  Ferry,  El- 
more county,  under  the  homestead  laws 
of  the  United  States.  Before  he  had  made 
hie  final  proof  under  said  entry,  defendant 
proposed  to,  him  to  erect  certain  buildings 
upon  a  portion  of  said  tract.  Plaintiff, 
not  yet  having  made  his  final  proof  under 
bis  homestead  entry,  did  not  consider 
himself  in  a  position  to  make  any  sale  or 
disposition  of  any  portion  of  the  land  In- 


cluded in  said  entry,  but  permitted  defend- 
ant to  go  on  and  erect  certain  buildings 
thereon,  with  the  understanding  that 
when  plaintiff  got  bis  patent  be  would  do 
what  was  right  by  defendant.  Defend- 
ant erected  the  buildings  mentioned  In  par- 
agraph 2  of  the  second  defense  In  his  an- 
swer. That  under  such  a  state  of  facts 
the  defendant  would  be  entitled  to  relief  in 
n  court  of  equity  needs  neither  argument 
nor  authority  to  establish,  but,  in  seeking 
that  relief  In  a  court,  some  little  regard 
must  be  had  to  the  rules  which  govern  the 
practice  in  said  courts.  That  portion  of 
the  answer  of  defendant  which  attempts 
to  set  up  a  claim  for  affirmative  relief  by 
upeelfic  performance  of  contract  is  entirely 
Insufficient  to  support  such  a  claim.  The 
contract  set  up, or  attempted  to  be  setup, 
la  no  contract  under  any  rule  of  law  or 
equity;  especially  Is  it  not  such  a  con- 
tract as  would  support  a  bill  for  specific 
performance.  The  demurrer  of  plaintiff  to 
that  portion  of  defendant's  answer  which 
attempts  to  allege  an  affirmative  defense 
should  have  beeu  snstained.  The  trial  of 
the  cause  seems  to  have  been  a  sort  of 
"go  as  you  please"  proceeding.  To  say 
that  there  Is  a  palpable  variance  between 
the  pleadings  and  the  proofs  is  putting  It 
altogether  too  mild.  There  seems  to  have 
been  a  complete  abandonment  of  the  plead- 
ings in  the  introduction  of  the  evidence. 
The  defendant  testified:  "I  never  paid 
Stockton  for  the  ground.  I  claimed  the 
ground  on  the  contract  I  bad  with  Stock- 
ton. I  bad  a  contract  with  Stockton  that, 
if  I  built  on  that  ground,  he  would  do  the 
good  part  by  me  Incase  he  got  the  title.  I 
had  never  paid  him  anything.  Question. 
Did  you  ever  offer  to  pay  him  anything? 
Answer.  I  have  not  myself,  to  him  direct. 
*  •  *  I  have  never  asked  him  for  a  deed. 
I  have  neversald  anything  to  him  abouta 
deed."  Defendant,  in  answer  to  the  ques- 
tion, "What  were  you  to  pay  for  the  lots, 
—how  much?"  sajs:  "There  wai  no  lots 
talked  about.  I  was  to  pay,  as  be  told 
me,  a  reasonable —  That  he  would  do  the 
fair  thing  by  me.  There  was  no  price 
fixed.  He  said  becould  not  fix  any  price. " 
The  wife  of  the  defendant,  who  seems  to 
have  been  quite  an  active  participant  in 
the  transactions  Involved  In  this  litiga- 
tion, and  who  by  her  testimony,  it  seems, 
had  by  authority,  and  at  the  request  of 
her  husband,  mado  frequent  attempts  to 
come  to  a  settlement  with  plaintiff  In  re- 
gard to  the  ground  In  question,  testifies 
as  folio wb:  "I  do  not  know  how  much 
it  Is,  nor  how  many  lots,  because  there 
was  no  lots  on  there,  but  sage  brush  and 
rocks,  and  we  built  as  we  could,  and 
thought  Stockton  would  sell  to  us  when 
he  got  the  title.  •  •  •  My  husband  bad 
no  contract  with  him  to  buy  the  land.  !• 
don't  think  he  had  a  contract,  only  hs 
would  do  right  by  him  is  all  the  contract 
I  guess  there  was  between  them.  He  bad 
his  word  of  honor,  I  gness.  That  is  all. 
We  do  not  claim  the  land  now."  Some 
evidence  was  offered  as  to  the  cost  of  the 
buildings  upon  the  land,  but  no  evidence 
was  offered  as  to  the  value  of  the  land. 
At  the  close  of  the  evideuce  the  courts  up- 
on request  of  the  plaintiff,  gave  the  follow- 
ing instruction  to  the  Jury:  "That  under 
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the  evidence  the  plaintiff  is  entitled  to  a 
verdict  in  his  favor  for  the  property  de- 
scribed in  the  plaintiff's  complaint;"  hut 
any  "flattering  unction"  the  plaintiff  may 
have  "laid  to  his  soul"  on  account  of  this 
instruction  was  suddenly  and  rudely  dis- 
pelled by  the  several  pages  of  instructions 
thereafter  given  by  the  court  upon  its  own 
motion,  and  at  the  request  of  defendant. 
Most,  if  not  all,  of  the  instructions  given 
by  the  court  correctly  state  the  law,  but 
the  difficulty  is,  there  is  nothing  whatever 
in  the  pleadings  to  call  fororwarrant  any 
of  them,  except  the  one  given  as  above 
stated,  at  the  request  of  plaintiff,  and  the 
further  instruction  that  "the  evidence  es- 
tablished beyond  controversy  that  the  ti- 
tle to  the  land  was  in  the  plaintiff,  Stock- 
ton. *  We  do  not  deem  it  necessary  to  fur- 
ther discuss  or  consider  the  assignments  of 
error  in  the  record,  as  there  is  little  prob- 
ability of  their  recurrence  on  another 
trial.  The  Judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  a 
new  trial. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


(3  Idaho  [Hash.]  597) 

ROGERS  v.  HAYES  et  aL.  County  Commis- 
sioners. 

(Supreme  Court  of  Idaho.  Feb.  6,  1898.) 

Wbit  or  Ravuw  —  Action  of  Coontt  Commis- 
sioners. 

Writ  of  review  does  not  lie  from  the  action 
of  a  board  of  county  commissioners,  the  statute 
having  provided  a  speedy  and  adequate  remedy  by 
appeal. 

(Syllabus  by  the  Court.) 

Appeal  from  diatrict  court,  Bingham 
county;  D.  W.  Standrod,  Judge. 

Proceedings  by  George  Rogers  against 
Hayes  and  others,  board  of  county  com- 
missioners of  Bingham  county,  to  review 
an  order  of  defendants  remitting  taxes  as- 
sesaed  -against  the  Union  Pacific  Railway 
Corapauy.  Defendants  moved  to  quash 
the  writ  of  review,  and  filed  a  demurrer 
to  the  writ.  From  an  order  overruling 
the  demurrer,  and  refusing  to  quash  the 
writ,  aud  judgment  holding  the  order  of 
the  board  void,  defendants  appeal.  Re- 
versed. 

Hawley  &  Reeves, for  appellants.  Smith 
&  Smith,  for  respondent. 

HUSTON,  J.  This  is  an  appeal  from  a 
Judgment  of  thedistrlct  court  for  Bingham 
county,  setting  aside  and  vacating  an  or- 
der made  by  defendants,  the  board  of 
county  commissioners  of  said  Bingham 
county,  on  the  16th  day  of  January,  1892, 
by  which  said  board  canceled  and  remitted 
t8xes  assessed  against  the  Onion  Pacific 
Railway  Company  for  the  year  1891, 
amounting  to  the  sum  of  $15,566.95,  and 
costs,  $ 1.557.19.  The  case, as  presented  by 
the  record,  is  as  follows:  On  January  15, 
1892,  said  board  of  commissioners  made 
and  entered  the  following  order,  to  wit: 
"It  is  the  opinion  of  this  board  of  com- 
missioners that  the  delinquent  taxes  of 
the  Union  Pacific  Railway  Company, 
amounting  to  $15,566.95,  and  costs, 
amounting  to  $1,557.19,  cannot  be  collect- 


ed. It  is  ordered  that  said  taxes  and  costs 
be,  and  the  same  are  hereby,  canceled,  the 
yeas  and  nays  being  taken.  Hayes  and 
Breckenridge  voted  *Yea,'  and  Garletz 
voted  'Nay.'"  On  the  16th  day  of  Janu- 
ary, 1892.  plaintiff  filed  in  the  office  of  the 
clerk  of  the  district  court  for  Bingham 
county  his  application  for  a  writ  of  re- 
view. On  said  16th  day  of  January  the 
clerk  of  said  court  issued  said  writ  as 
prayed  for,  directed  to  defendants,  as  the 
said  board  of  county  commissioners  of 
said  Bingham  county,  which  was  duly 
served.  The  return  shows  simply  the  or- 
der of  tho  board  as  above  given,  made  on 
January  15, 1S92.  On  January  19.1892,  the 
defendants  died  their  motion  to  quash  the 
writ  of  review,  and  also  filed  at  same  time 
a  demurrer  to  the  writ.  On  the  20th  day 
of  January,  1892,  the  district  court  made 
and  entered  the  following  Judgment  in 
said  cause:  "On  this  day  the  above  cause 
came  on  to  be  beard,  upon  the  writ  and 
return  thereto,  and  the  demurrer  inter- 
posed by  defendants  to  the  writ  of  review ; 
and,  upon  the  motion  to  quush  said  writ, 
and  upon  argument  by  James  H.  Hawley, 
special  district  attorney,  on  behalf  of  the 
defendants,  and  H.  W.  Smith,  on  behalf 
of  the  plaintiff,  it  was  ordered  that  the 
demurrer  to  said  writ  be  overruled,  and 
that  the  motion  to  quash  the  writ  of  re- 
view is  denied;  and,  it  appearing  that  tho 
order  of  the  board  of  commissioners  made 
on  the  15th  day  of  January,  1892,  remit- 
ting and  canceling  the  amount  of  unpaid 
taxes  due  from  the  Union  Pacific  Railway, 
Is  void,  it  is  therefore  ordered  that  the  said 
order  of  said  board,  and  the  whole  thereof, 
be  set  aside,  vacated,  and  held  tor  naught. 
It  is  further  ordered  that  a  copy  of  this 
order  be  served  on  the  clerk  of  the  hoard 
of  county  commissioners  of  Bingham 
county."  From  this  Judgment,  defendants 
appeal  to  this  court. 

Various  grounds  are  alleged  in  the  mo- 
tion to  quash  the  writ  of  review,  and  the 
demurrer  to  the  writ.  It  is  necessary 
to  consider  but  one  of  the  purposes  of  this 
decision.  Section 4962,  Rev.  St.  Idaho,  1887, 
is  as  follows:  "A  writ  of  review  may  be 
granted  by  any  court,  except  a  probate 
court  or  Justice  court,  when  an  Inferior 
tribunal,  board,  or  officer  exercising  Judi- 
cial functions  has  exceeded  the  Jurisdic- 
tion of  such  tribunal,  board,  or  officer, 
and  there  is  no  appeal,  nor,  in  the  Judg- 
ment of  the  court,  any  plain,  speedy,  and 
adequate  remedy."  The  territorial  su- 
preme court  of  Idaho,  in  Rupert  v.  Board, 
2  Pac.  Rep.  718, decided  that  "the  board  of 
county  commissioners  is  not  a  court,  has 
no  Judicial  functions  or  power,  and  can- 
not be  vested  therewith."  We  know  of 
no  reason  why  that  decision  is  not  good 
law  still  in  the  state  of  Idaho.  With  this 
view  of  the  law,  it  must  be  appurent  that 
a  board  of  county  commissioners  is  not 
one  of  the  "tribunals,  boards,  or  officers" 
referred  to  in^  section  4962,  to  which  a  writ 
of  review  may  issue. 

Again,  section  45162  provides  that  the 
writ  of  review  shall  issue  in  those  cases 
only  where  " there  Is  no  appeal."  Now, 
section  1776  Is  as  follows:  "An  appeal 
may  be  taken  from  any  order,  decision, 
or  action  of  the  board,  [board  of  county 
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com  ml  sal  on  era,]  while  acting  lo  an  offi- 
cial capacity,  by  any  person  aggrieved 
thereby ,  or  by  any  taxpayer  of  the  county 
where  any  demand  is  allowed  against  the 
county,  or  when  he  deems  any  order,  de- 
cision, or  action  of  the  board  Illegal,  or 
prejudicial  to  the  public  interests. "  Here, 
then,  was  provided,  by  express  statute, 
a  speedy  and  adequate  remedy  for  the 
wrong  perpetrated  by  the  board  of  coun- 
ty commissioners  of  Bingham  county  upon 
the  taxpayers  of  that  county  by  the  order 
entered  on  January  15,  1892,  and  by  which 
action  of  said  board  over  $17,000  was 
taken  from  the  taxpayers  of  said  county, 
and  donated  to  a  corporation.  Why  was 
not  this  remedy  adopted?  The  statute  is 
plain  and  unequivocal,  and  the  supreme 
court  of  Idaho,  in  Picotte  v.  Watt,  81  Pac. 
Rep.  805,  held  distinctly  that  appeal  was 
the  only  means  by  which  relief  could  be 
bad  from  the  action  of  a  board  of  coun- 
ty commissioners.  In  the  caeo  of  Picotte 
v.  Watt,  supra,  an  excuse  was  offered  for 
not  resorting  to  the  statutory  remedy; 
but  in  the  case  at  bar,  not  only  Is  no  ex- 
cuse or  reason  offered,  but  we  can  con- 
ceive of  none  that  could  be,  seriously.  The 
application  for  the  writ  of  review  was 
made  the  day  after  the  order  was  entered 
by  the  board;  so  it  cannot  be  urged  that 
there  was  not  time  to  take  the  appeal 
within  the  period  limited  by  the  statute. 
We  are  not  permitted  to  presume  that  the 
learned  counsel  who  represented  the  plain- 
tiff in  the  court  below  (no  counsel  ap- 
peared for  plaintiff  in  this  court,  nor  were 
any  briefs  filed  in  his  behalf  here)  was  not 
conversant  with  the  statutes  of  our  state 
and  the  rulings  of  this  court.  We  must 
admit  that  we  are  entirely  at  loss  to  un- 
derstand why  in  so  Important  a  matter 
the  plain  provisions  of  the  statute  were 
overlooked,  and  the  interests  of  the  tax- 
payers of  Bingham  county  at  least  Jeop- 
ardised to  such  an  amount.  The  action 
of  the  board  of  county  commissioners  in 
this  matter  is  another  evidence  that  in 
Idaho  the  Interest  and  welfare  of  the  peo- 
ple are  not  subjects  the  intense  considera- 
tion of  which  will  be  at  all  likely  to  pro- 
duce insomnia  with  tbe  average  commis- 
sioner. 

We  do  not  know  upon  what  law,  or  by 
what  authority,  tbe  board  acted  In  can- 
celing the  f 17,000  and  upwards  of  taxes 
regularly  assessed  against  the  Union  Pa- 
cific Railway.  The  board  were  not  acting 
as  a  board  of  equalization.  Tbe  taxes 
had  become  delinquent.  If  It  Is  claimed 
that  the  board  acted  in  accordance  with 
Instructions  from  tbe  state  board  of  equal- 
isation, we  say,  this  court,  on  the  12th 
day  of  December,  1891,  more  than  a  month 
prior  to  the  making  of  the  order  of  can- 
cellation by  tbe  board,  had  decided.  In  the 
case  of  Orr  v.  Board,  28  Pac.  Rep.  416, 
that  said  board  had  no  power  to  reduce 
the  assessments  of  railroad  property  made 
by  tbe  county  assessor.  It  really  appears 
as  though  the  Interests  of  the  taxpayers 
had  been  "lost  in  the  shuffle"  in  tftia  pro- 
ceeding. The  district  court,  in  Its  teal  for 
tbe  right,  and  its  desire  to  defeat  a  most 

Ealpable  wrong  upon  the  people  of  Bing- 
am  county,  overlooked  the  provisions  of 
law  by  which  the  case  must  be  governed. 


and  has  thereby  Imposed  upon  this  eourt 
the  distasteful  duty  of  making  a  decision 
which,  of  nevesBity,  does  not  Involve  tbe 
merits  of  the  case.  The  board  say :  "It  Is 
tbe  opinion  of  this  board  of  commission- 
ers that  the  delinquent  taxes  of  tbe  Union 
Pacific  Railway  Company,"  etc.,  "cannot 
be  collected. "  Upon  what  evidence  thla 
opinion  of  tbe  board  was  predicated,  or 
what  potent  arguments  were  brought  to 
bear  upon  the  board  to  induce  them  (or 
a  majority  of  them)  to  reach  such  a  con- 
clusion, does  not  appear  by  the  record, 
and  is  wholly  a  matter  of  conjecture; 
but  surely  tbe  reasons  must  have  been 
convincing  that  would  induce  a  board  of 
county  commissioners  to  take  f 17,000  from 
the  taxpayers  of  their  county,  and  donate 
It  to  a  corporation,  when  such  action  on 
the  part  of  tbe  board  was  in  direct  con- 
travention of  a  decision  of  the  supreme 
court  of  the  state.  Verily,  this  is  a  sort 
of  official  charity  not  included  in  the 
category  of  St.  Paul,  and  the  recogni- 
tion of  which  will  strain  tbe  piety  of  tbe 
taxpayers  of  Bingham  county  fearfully. 
For  the  reasons  above  given,  tbe  order 
and  Judgment  of  tbe  district  .court  are  re- 
versed, with  costs  to  appellants. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


(8  Ariz.  14U 
TERRITORY  v.  BRASH. 
(Supreme  Court  of  Arizona.  Feb.  4,  1890.) 

Criminal  Law— Arraignment. 

A  defendant  In  a  criminal  case,  who  is 
not  given  an  opportunity  to  plead,  as  required 
by  statute,  does  not,  by  remaining  silent  when 
the  clerk  states  to  the  jury  that  defendant 
pleaded  "not  guilty,"  adopt  the  plea  as  thus 
stated  by  the  clerk  as  his  own,  and  a  convic- 
tion will  be  reversed  on  appeal. 

Appeal  from  district  court,  Pinal  coun- 
ty;  W.  H.  Barnes,  Judge. 

James  Brash  was  convicted  of  assault. 
He  appeals  from  the  Judgment  and  an  or- 
der denying  bis  motion  tor  a  new  trial. 
Reversed. 

Baker  &  Campbell,  for  appellant.  Clark 
Churchill,  Atty.  Gen.,  and  G.  H.  Oury, 
Diet  Atty.,  for  the  Territory. 


SLOAN,  J.  Tbe  defendant  was  Indicted 
at  tbe  October  term,  1889,  of  tbe  district 
court  of  Pinal  county  for  tbe  crime  of  an 
aggravated  assault.  At  tbe  same  term 
defendant  was  tried  under  said  indictment, 
and  convicted  of  an  assault.  From  the 
Judgment  entered  thereon,  and  the  order 
overruling  his  motion  for  a  new  trial,  de- 
fendant appeals. 

Tbe  record  in  this  case  fails  to  show 
that  any  plea  was  ever  made  by  the  de- 
fendant or  entered  by  tbe  court.  It  is  sug- 
gested by  the  attorney  general  that.  In 
consenting  to  go  to  trial,  and  In  remain- 
ing silent  when  tbe  clerk  In  tbe  usual  form 
stated  to  tbe  Jury  that  tbe  defendant 
pleaded  "not  guilty"  to  tbe  indictment, 
the  defendant  made  the  plea  as  thus  stat- 
ed by  the  clerk  his  own.  To  this  It  is  suffi- 
cient to  say  that,  tbe  statutory  oppor- 
tunity to  plead  having  never  been  extend- 
ed to  the  defendant,  he  was  never  nndes 
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any  obligation  to  plead.  No  plea  having 
been  entered  by  the  defendant,  there  was 
no  issue  for  the  jury  to  try,  and  the  ver- 
dict of  the  Jury  and  Judgment  entered 
thereon  are  therefore  nullities.  Judgment 
and  order  reversed,  and  cause  remanded. 

WRIGHT,  0.  J.,  and  KIBBEY,  J.,  con- 
cur. 


(4  Ariz.  11) 

LIEBES  et  al.  v.  STEFFY. 

(Supreme  Court  of  Arizona.    Jan.  28,  1893.) 

Husband  and  Wire  —  Sep  a  k  ate  Estate  —  Ac- 
quirement bt  Purchase  —  Fraudulent  Con- 
veyances. 

1.  Under  Rev.  St.  tit.  34,  c.  3,  8  18,  which 
gives  married  women  over  21  years  old  exclu- 
sive control  of  their  separate  property,  with 
power  to  convey  or  devise  the  same,  and  sec- 
tion 19.  which  gives  them  the  same  rights,  as 
to  property  and  contracts,  as  are  possessed  by 
men,  a  married  woman  may,  by  purchase,  ac- 
quire personal  or  real  property,  and  hold  it  as 
her  separate  estate,  though  section  17  provides 
that  "all  property  acquired  by  either  husband 
or  wife  during  marriage,  except  that  which  is 
acquired  by  gift,  devise,  or  descent,  shall  be. 
deemed  common  property  of  the  husband  and 
wife,  and  during  coverture  may  be  disposed  of 
by  the  husband  alone;"  the  word  "acquired," 
in  this  section,  not  being  intended  to  include  a 
purchase  made  by  the  wife  with  her  separate 
estate. 

2.  Where  cattle  sold  are  in  the  possession 
of  a  third  person,  who  is  notified  of  the  sale, 
and  who  several  months  afterwards  separates 
the  cattle  so  sold,  and  delivers  them  to  the  pur- 
chaser, the  fact  that  there  was  no  immediate 
change  of  possession  is  not  conclusive  that  the 
sale  was  fraudulent  as  against  the  seller's  cred- 
itors, since  Rev.  St.  tit  30,  8  5,  renders  the 
failure  to  make  an  immediate  delivery  only 
"prima  facie  evidence  of  fraud." 

Appeal  from  district  court,  Pinal  coun- 
ty;  Joseph  H.  Klbbey,  Judge. 

Proceedings  instituted  by  Nelly  B.Steffy 
to  try  her  right  to  50  cattleseized  by  Louis 
Llebes  and  Jacob  Llebes  on  execution 
against  William  Steffy.  From  a  Judgment 
in  favor  of  Nelly  B.  Steffy,  the  execution 
creditors  appeal.  Affirmed. 

H.  V.  Jackson,  for  appellants.  William 
R.  Stone,  for  appellee. 

GOODING,  C.  J.  Appellants  obtained  a 
Judgment  against  William  Steffy,  the  bus- 
band  of  appellee.  In  the  sum  of  $156.42,  on 
the  Nth  of  June,  18S9.  Subsequently  an  ex- 
ecution was  issued  on  said  Judgment,  and 
levied  upon  50  head  of  cat tlo  of  the  "22** 
brand  os  the  property  of  William  Steffy. 
Nelly  B.Steffy  (appellee)  claimed  said  prop- 
erty as  her  separate  property,  and  Insti- 
tuted proceedings  to  try  her  riRht  thereto 
under  the  provisions  of  title  61,  c.  2.  Rev. 
St.  1887,  and  filed  bond  as  required,  and 
took  possession  of  said  50  head  of  cattle. 
The  court  below  held  that  she  was  the 
owner  of  said  cattle,  and  entitled  to  hold 
the  same.  The  statement  of  facts  and  the 
evidence  therein  shows  that  William  Steffy 
was  a  copartner  with  one  Desmond,  and 
theowner,  before  his  marriage  to  appellee, 
of  one  half  of  the  cattle  branded  "22,"  and 
so  continued  to  be  until  the  sale  thereof  to 
his  wife,  Nelly  B.  Steffy.  That  the  consid- 
eration of  said  sale  was  $1,300,  which  was 


paid  to  him  by  his  said  wife,  by  a  draft  for 
that  amount.  The  draft  was  drawn  pay- 
able to  and  indorsed  by  her  father,  James 
P.  Rutledge.  That  the  amount  of  the 
draft  wasa  gift  to  her  hy  her  father.  That 
$1,300  was  the  fair  value  of  the  cattle 
bought  by  her.  That  at  the  time  of  the 
sale  of  his  interest  to  bis  wife  in  said  cat- 
tle, the  cattle  were  in  the  exclusive  control 
and  management  of  bis  copartner,  Des- 
mond, and  so  remained  till  the  following 
spring,  when  a  division  was  made,  and  the 
share  of  Nelly  B..  Steffy  was  delivered  into 
her  possession,  and  of  thissbare  theSOcat* 
tie  levied  upon  under  plaintiff's  execution 
were  a  part.  That  at  the  time  of  bis  sale 
to  his  wife  he  had  no  intent  to  cheat,  hin- 
der, or  delay  his  creditors,  and  that  $1,300 
was  the  full,  fair  cash  value  of  the  cattle 
sold  by  him  to  his  wife;  and  that  the  sale 
was,  in  short,  without  any  intent  on  the 
part  of  Steffy,  or  bis  wife,  Nelly  B.  Steffy, 
to  cheat,  hinder,  or  delay  creditors. 

The  motion  for  a  new  trial  in  this  case 
sets  up  the  following  grounds:  (1)  That 
said  Judgment  is  contrary  to  law  in  this 
case;  that  the  court  decides  that  a  mar- 
ried woman  can  purchase  personal  prop- 
erty, and  hold  the  same  as  her  separate 
property.  (2)  That  the  wife,  during  cov^ 
erture,  may  purchase  personal  property 
from  her  husband,  and  thereby  withdraw 
such  property  from  the  payment  of  the 
husband's  debts.  (3)  That  the  court  erred 
in  ruling  that  the  sale  of  the  personal  prop- 
erty In  this  case  was  valid  notwithstand- 
ing the  fact  that  when  the  same  was  made 
there  was  no  immediate  delivery  thereof, 
and  no  change  in  the  possession  of  such 
property,  continued  or  otherwise.  (4) 
That  the  judgment  of  the  court  Is  and  waa 
contrary  to  the  law  and  the  evidence. 
That  a  married  woman  cab  purchase  per- 
sonal proper  t.v,  and  bold  the  same  as  her 
separate  property,  we  think  is  quite  clear. 
It  is  true  that  section  17,  c.  8,  tit.  34,  pro- 
vides that  "all  property  acquired  by  either 
husband  or  wife  during  the  marriage,  ex- 
cept that  which  is  acquired  by  gift, devise, 
or  descent,  or  earned  by  the  wife  while," 
etc.,  "shall  be  deemed  the  common  prop- 
erty of  the  husband  and  wife,  and  during 
the  coverture  may  be  disposed  of  by  the 
husband  alone."  Section  18  provides: 
"Married  women  of  the  age  of  21  years  and 
upwards  shall  have  sole  and  exclusive  con- 
trol of  their  separate  property,  and  the 
same  shall  not  be  liable  for  the  debts, 
obligations,  or  engagements  of  the  bus- 
band,  and  may  be  contracted,  sold,  trans- 
ferred, mortgaged,  conveyed,  devised,  or 
bequeathed  by  them  in  the  same  manner, 
and  with  like  effect,  as  if  they  were  unmar- 
ried." This  last  section  gives  the  power 
to  contract,  sell,  mortgage,  convey,  etc., 
"in  the  same  manner,  and  with  like  effect, 
as  If  they  were  unmarried."  To  give  the 
wife  this  plenary  po  wer  to  contract,  sell, 
and  convey  her  separate  property  without 
requiring  even  the  consent  of  her  husband, 
is  not  consistent  with  the  idea  tbat  what 
she  may  receive  In  return  for  her  separate 
property  shall  immediately  become  the 
common  property  of  husband  and  wife. 
Section  19  provides  as  follows:  "  Hereafter 
married  women  of  the  age  of  21  years  and 
upwards  shall  have  the  same  legal  rights 
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as  men  of  the  age  of  21  years  and  upwards, 
except  t ho  right  or  suffrage  and  holding 
office,  and  with  the  right  to  make  con- 
tracts binding  the  common  property  of 
husband  and  wife,"  etc.  It  Is  the  intent 
and  purpose  of  the  law,  not  the  letter,  that 
must  control;  and  the  whoiestatutemust 
be  considered.  This  word  "acquired,"  in 
section  17  above  set  out,  was  not  in- 
tended to  include  a  purchase  made  by  the 
wife  with  her  separate  money  or  property. 
Such  a  construction  would  be  very  unjust, 
and  contrary  to  the  spirit  of  the  statute, 
as  well  as  the  drift  of  all  modern  legisla- 
tion. We  are  clearly  of  the  opinion  that  a 
married  woman  may,  by  purchase  or  ex- 
change, acquire  personal  property  or  real 
property,  and  bold  the  same  as  her  sep- 
arate property.  In  this  case  the  interest 
of  the  husband  in  the  cattle  was  purchased 
by  the  wife  with  property,  a  gift  to  her  by 
her  father,  and  a  full  price  paid  to  him  (the 
husband)  therefor.  The  interest  In  the 
cattle  owned  by  thehusband  was  acquired 
by  him  before  his  marriage  to  appellee. 
The  property  was  therefore  the  separate 
property  of  the  husband  berore  the  sale  to 
the  wife,  and  became  and  was  her  separate 
property  thereafter.  A  bill  of  sale  was 
given,  and  duly  recorded,  and  the  bona 
fides  of  the  transaction  is  not  questioned. 

But  It  is  further  claimed  by  appellant 
that  the  title  did  not  pass,  because  there 
was  no  immediate  delivery.  The  state- 
ment of  facts  shows  that  she  (Nelly  B. 
Steffy)  testified  (and  there  wasnoevldence 
to  the  contrary)  "that  Immediately  upon 
the  sale  she  notified  Desmond  of  her  pur- 
chase; that  Desmond  continued  in  posses- 
sion of  the  cattle  until  the  folio  wing  spring, 
when  a  division  was  made,  and  her  share 
thereof  was  delivered  to  her;  that  of  this 
share  the  50  cattle  levied  on  are  a  part."  A 
bill  of  sale  was  executed  and  duly  recorded 
at  the  time  of  the  purchase,  but  it  is 
claimed  that  there  must  be  an  actual 
change  of  possession  and  immediate  deliv- 
ery, or  the  sale  will,  as  matter  of  law,  be 
held  fraudulent  as  against  creditors.  Sec- 
tion 5,  tit.  30,  expressly  provides  that,  un- 
less there  is  Immediate  delivery,  etc.,  it  is 
"  prima  facie  evidence  of  fraud. "  If  prima 
facie  only,  the  facts  may  overcome  the 
"prima  facie  evidence."  Section  8,  same 
title,  provides:  "The  question  of  fraudu- 
lent intent  in  all  cases  arising  under  the 
provisions  of  this  art  shall  be  deemed  a 
question  of  fact,  and  not  of  law."  The 
Judgment  of  the  court  below  should  be  af- 
firmed.   It  Is  so  ordered. 

SLOAN  and  WELLS,  JJ.,  concur. 


(4  Ariz.  72) 

REILLY  t.  ATCHINSON. 
(Supreme  Court  of  Arizona.    Jan.  28,  1893.) 
Assignment  op  Error— Liability  on  Appeal 

Bono. 

1.  An  assignment  of  error  referring  the 
court  to  certain  pages  of  the  transcript  is  too 
general,  and  will  not  be  considered. 

2.  An  appellee,  who  has  procured  the  dis- 
missal of  the  appeal  because  of  the  noncom- 
pliance of  the  bond  with  statutory  require- 
ments, cannot  afterwards  recover  against  the 
sureties  on  such  bond. 


3.  The  delivery  and  filing  of  an  insufficient 
statutory  appeal  bond  with  the  clerk  of  court 
does  not  render  it  binding  on  the  sureties  as  a 
voluntary  bond,  because  it  was  not  delivered  to 
or  accepted  by  appellee. 

Appealfrom  district  court,  Cochise  coun- 
ty; Richard  E.  Sloan,  Judge. 

Action  by  James  Rcilly  against  T.  A. 
Atcbinson  on  an  appeal  bond.  From  a 
Judgment  in  defendant's  favor,  plaintiff 
appeals.  Affirmed. 

James  Reilly,  in  pro. per.  C.  S.Clark,  for 
appellee. 

WELLS,  J.  This  action  grew  out  of 
the  following  facts:  The  appellant  recov- 
ered a  judgment  In  the  district  court  of 
the  first  district  against  Henry  T.  Bald- 
ridge  on  the  20th  day  of  May,  1889,  from 
which  judgment  Baldridge  appealed  to 
this  court.  The  appeal  was  dismissed,  up- 
on motion  of  Reilly,  on  the  ground  that 
the  purported  appeal  bond  was  not  a 
sufficient  bond,  as  required  by  the  stat- 
utes, to  give  this  court  Jurisdiction  to  hear 
the  appeal.  The  appellant  above  brought 
this  action  to  recover  against  the  appel- 
lee as  a  surety  on  said  purported  bond. 
Appellee  bad  judgment,  and  the  plaintiff 
appealed. 

The  error  complained  of  must  be  spe- 
cifically specified,  so  that  the  court  may 
know  upon  what  the  appellant  relies. 
The  first  assignment  refers  the  court  to 
pages  13  to  18  of  the  transcript.  The  as- 
signment is  too  general,  and  will  not  be 
considered. 

The  other  assignment  is  that  the  court 
erred  in  deciding  that  the  instrument  sued 
on  was  not  sufficient  to  sustain  a  recov- 
ery. The  instrument  sued  on  Is  not  such  a 
bond  as  is  required  by  the  statute  for  a 
bond  on  appeal,  nor  is  it  substantially  a 
statutory  bond.  Such  was  the  ruling  of 
this  court  in  dismissing  the  appeal  in  the 
case  of  Baldridge  against  Reilly.  The  dis- 
missal was  had  upon  the  motion  of  said 
Reilly,  on  the  ground  of  the  insufficiency 
or  such  instrument  as  a  bond  on  appeal. 
The  bond,  not  being  such  as  the  statute 
required,  did  not,  in  law,  operate  to  stay 
execution  on  the  judgment  referred  to  In 
it.  It  was  not  valid,  us  against  the  ap- 
pellee, had  he  proceeded  to  enforce  his 
judgment.  He  was  not  concluded  by  It. 
There  was  no  consideration  for  it. 

Appellant  suggests  that, if  it  isnot  good 
as  a  statutory  bond,  may  it  not  be  a  good 
voluntary  bond?  We  do  not  think  It 
meets  the  requirements  of  a  valid  instru- 
ment of  that  character.  There  is  no  obli- 
gee or  payee  mentioned  in  the  instru- 
ment, nor  was  itdellvered  to  and  accepted 
by  the  appellee.  He  in  no  manner  ex- 
pressed an  assent  to  it.  If  anything,  the 
giving  of  the  bond  was  antagonistic  to 
appellee's  wishes.  These  are  essential  req- 
uisites. It  must  be  delivered  by  the  par- 
ty, whose  bond  it  is,  to  the  other.  Its  de- 
livery to  and  filing  by  the  clerk  of  the 
court  was  not  such  a  delivery  as  to  make 
it  a  voluntary  bond.  It  was  not  such  a 
bond  as  the  clerk  was  authorized  to  ap- 
prove; nor  was  he  the  agent  of  the  obligee, 
or  received  it  in  that  capacity.  Without 
a  legal  delivery  the  surety  on  a  voluntary 
obligation  is  not  bound. 
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The  bond  not  conforming  to  the  statute, 
bo  as  to  make  it  a  statutory  bond,  or  not 
becoming  binding  on  the  sureties  as  a  vol- 
untary bond  because  not  delivered  and 
accepted,  the  necessary  conclusion  is  that 
no  recovery  can  be  had,  where  a  defense  is 
made  upon  that  ground.  The  Judgment 
of  the  lower  court  should  be  affirmed,  and 
it  is  so  ordered. 

GOODING,  C.  J.,  and  KIBBEY,  J.,  con- 
cur. 

(3  Ariz.  277) 

CHARLES  T.  HAYDEN  MILLING  CO.  v. 
LEWIS. 

(Supreme  Court  of  Arizona.   Jan.  24, 189L) 
Partnership  Note— Validity— Evidence. 

1.  Where  a  partner  gives  his  individual 
note,  secured  by  mortgage  on  his  individual 
property,  to  raise  funds  for  the  partnership 
business,  a  note  executed  in  the  partnership 
name  to  such  partner,  and  indorsed  by  him  to 
the  holder'  of  the  individual  note,  to  procure  an 
extension  of  time  on  that  note,  is  valid  in  the 
hands  of  such  holder  as  against  the  partner- 
ship,- though  given  merely  for  the  accommoda- 
tion of  such  partner,  without  the  knowledge  of 
one  of  the  members  of  the  firm. 

2.  In  an  action  on  the  firm  note,  a  question 
put  to  the  holder  whether  he  did  not  consider 
the  mortgage  ample  security  for  the  individual 
note  at  the  time  he  took  it  is  properly  excluded, 
as  an  affirmative  answer  would  not  show  that 
the  partnership  note,  given  months  afterwards, 
was  not  taken  as  additional  security  for  the  first 
note. 

3.  Evidence  that  the  partner  executing  the 
individual  note  was  indebted  to  the  firm  at  the 
time  of  such  transaction  is  immaterial  where  it 
does  not  appear  that  the  holder  of  such  note 
knew  of  that  fact,  and  it  does  appear  that  the 
money  procured  on  such  note  was  used  in  the 
partnership  business. 

4.  Where  the  partner  executing  the  firm 
note  has  testified  to  an  alteration  of  the  note 
by  the  erasure  of  certain  words  and  the  sub- 
stitution of  others,  the  exclusion  of  a  question 
as  to  whether  a  certain  chemical  had  been  used 
on  the  note  to  make  the  erasnre^s  not  reversible 
error,  the  witness  not  having  qualified  himself 
as  an  expert,  and  the  firm  having  had  the  bene- 
fit of  his  testimony  as  to  the  fact  of  the  altera- 
tion. 

Appeal  from  district  court,  Maricopa 
county;  Joseph  H.  Kibbey,  Judge. 

Action  by  Sol.  Lewis  against  the 
Charles  T.  Hayden  Milling  Company,  a 
partnership,  on  a  note  executed  by  defend- 
ant. From  a  judgment  in  plaintiff's  favor, 
defendant  appeuls.  Affirmed. 

L.  H.  Hawkins  and  Goodrich  &  Street, 
for  appellant.  Baker  &  Campbell,  tor  ap- 
pellee. 

PER  CURIAM.  Appellee,  Sol.  Lewis, 
brought  suit  against  C.  T.  Hayden,  A.  J. 
Peters,  and  A.  C.  Webster,  partners  doing 
a  mercantile  business  under  the  firm  name 
of  Charles  T.  Hayden  Milling  Company, 
upon  Hie  following  promissory  note: 
"No.  6,186.  Phoenix,  Arizona.  August 
20tb,  1888.  On  the  18tb  day  of  November, 
A.  D.  1888,  without  grace,  for  value  re- 
ceived, we  promise  to  pa3*  to  the  order  of 
A.  C.  Webster,  at  National  Bank  of  Arizo- 
na, four  thousand  dollars  in  L\  S.  gold 
coin,  with  Interest  thereon  at  the  rate  of 
one  and  one  half  per  cent,  per  month  from 


date  until  paid.  Interest  payable  month- 
ly. Note  and  mortgage,  A.  C.  Webster. 
[Signed]  Chas.  T.  Hayden  Milling  Com- 
pany. A.J.  Peters. "  The  complaint  al- 
leges an  assignment  and  delivery  by  Web- 
ster, the  payee  therein,  to  the  plain tilf,  for 
a  valuable  consideration.  The  answer  de- 
nied the  execution  of  the  note  by  the  Charles 
T.  Hayden  Milling  Company,  and  alleged 
that  it  was  executed  by  A.  J.  Peters,  one 
of  the  partners  of  said  firm,  without  con- 
sideration, for  the  accommodation  of  A. 
C.  Webster,  another  partner,  to  be  used 
by  Webster  in  his  private  affairs,  and 
without  the  knowledge  or  consent  of 
Charles  T.  Hayden,  the  remaining  partner 
in  said  firm ;  that  said  note  was  left  by 
Webster  with  the  National  Bank  oi  Arizo- 
na for  the  purpose  of  representing  to  oth- 
ers his  financial  worth,  and  that  thereaft- 
er he  indorsed  the  same,  but  instructed 
the  hank  not  to  collect  the  note  uuless  so 
directed  by  him;  that  Webster  never  in- 
structed the  collection  of  the  note,  but  di- 
rected that  it  be  given  up  to  the  Charles 
T.  Hayden  Milling  Company ;  that  said 
bank  delivered  said  note  to  the  plaintiff, 
Lewis,  who  held  the  same  as  collateral  se- 
curity on  a  pre-existing  debt  owing  bim 
from  Webster,  which  was  already  secured 
by  a  mortgage  on  property  of  Webster's; 
that  non«  of  these  acts  were  ratified  by 
the  partner  Hayden.  The  cause  was 
heard  by  the  court  without  a  jury,  and 
judgment  entered  for  appellee.  Amotion 
for  a  new  trial  huving  been  overruled,  the 
defendant  appealed. 

The  first  assignment  of  error  upon 
which  we  are  asked  to  reverse  the  judg- 
ment and  grant  a  new  trial  is  "that  the 
court  erred  in  its  judgment  as  to  the  legal 
effect  and  sufficiency  of  the  evidence,  and 
in  considering  the  same  sufficient  to  find 
for  the  plaintiff  in  any  amount."  In  ad- 
dition to  the  note,  the  only  evidence 
offered  by  the  appellee  was  the  testimony 
of  George  W.  Hoadley,  the  cashier  of  the 
National  Bank  of  Arizona,  who  testified 
to  the  circurnstances  connected  with  the 
execution  of  the  note  and  its  transfer  to 
the  appellee.  He  stated,  in  substance, 
that  on  the  22d  of  May,  188N,  Webster,  as 
a  partner  in  the  firm  of  Hayden  &  Co.,  ap- 
plied to  witness,  as  the  agent  of  appellee, 
for  a  loan  of  $4,000  for  the  use  of  the  firm. 
The  security  offered  by  him  being  unsatis- 
factory, Webster  gave  bis  individual  note, 
secured  by  a  mortgage  on  his  own  prop- 
erty, and  received  the  amount  applied  for, 
from  appellee.  That  the  money  so  bor- 
rowed by  Webster  was  at  once  placed  to 
the  credit  of  Hayden  &  Co.  at  the  said  Na- 
tional Bank  of  Arizona,  and  checked  out 
by  A.  J.  Peters  for  the  use  of  said  firm. 
That  at  the  end  of  each  month  thereafter 
the  appellants  were  charged  with  the  in- 
terest on  this  note  of  Webster's,  and  had 
notice  given  to  them  of  this  fact,  and  that 
interest  so  charged  was  paid  by  said  firm. 
That  a  short  time  before  the  note  became 
due  Webster  came  to  the  bank,  and  asked 
witness,  as  the  agent  of  appellee,  for  an 
extension  of  three  months'  time  on  bis 
note,  and  promised  to  give  the  note  In 
suit  as  additional  security  in  considera- 
tion of  such  extension.  That,  in  pursu- 
ance to  such  promise,  Webster  appeared 
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with  A.  J.  Peters,  a  member  of  the  firm, 
who  was  kuowo  to  Hundley  to  hare 
charge  of  the  financial  affairs  of  the  firm, 
and  authorized  to  sign  its  name  to  the 
firm's  paper,  and  that  Peters  then  execut- 
ed the  note  in  question  in  the  name  of  the 
firm,  and  that  Webster  there  and  then  in- 
dorsed the  same,  and  turned  it  over  to 
witness  as  the  agent  of  appellee,  to  be  by 
bim  held  as  additional  security  to  the 
Webster  note.  The  evidence  produced  by 
the  defense  establishes,  rather  than  other- 
wise, the  bona*  fide  nature  of  the  transac- 
tion, at  least  on  the  part  of  Hoadlej. 
Peters,  while  on  the  stand,  corroborated 
the  statement  of  Hoadley  that  the  money 
borrowed  on  the  Webster  note  was  for 
the  benefit  of  the  firm,  and  admitted  to 
having  been  a  member  of  the  partnership, 
Intrusted  with  the  signing  of  the  firm's 
name  to  its  paper;  and  that  at  the  time 
the  note  in  question  was  executed  nothing 
was  said  from  which  Hoadley  might  infer 
that  the  note  was  anything  else  than 
what  it  appeared  on  its  face  to  be,--the 
valid  obligation  of  the  firm,— and  made 
upon  good  consideration.  It  follows, 
therefore,  that  it  Is  immaterial  what  may 
have  been  the  real  transaction  relative  to 
the  execution  of  the  note  as  between  the 
partners  constituting  the  firm  of  Hayden 
Milling  Company.  The  law  is  well  settled 
that  in  the  hands  of  an  Innocent  holder 
for  value  a  promlssry  note  made  by  one 
member  of  a  trading  partnership  in  the 
name  of  the  firm  is  valid,  notwithstanding 
it  was  not  made  in  the  usual  course  of  the 
business  of  the  firm,  and  that  other  part- 
ners did  not  give  their  consent  and  had  no 
knowledge  of  its  execution.  Bank  v.  Mor- 
gan, 73  N.Y.  593;  Halderaanv.  Bank. 28  Pa. 
St.  440;  Boardman  v.  Gore,  15  Mass.  331 ; 
Rich  v.  Davis,  6  Cal.  141.  Even  if  It  were 
true  that  the  note  was  signed  in  the  firm 
name  by  Peters  for  the  accommodation  of 
Webster,  without  consideration,  and 
without  the  knowledge  or  consent  of 
Hayden,  the  remaining  partner,  these  cir- 
cumstances not  being  known  by  Hoadley 
at  the  time  of  the  execution  and  indorse- 
ment, and  nothing  appearing  upon  the 
face  of  the  note  to  put  him  upon  inquiry, 
appellee  became  an  innocent  holder  for 
value  upon  the  extension  of  the  time  for 
payment  of  the  note  held  by  him  against 
Webster,  and  was  entitled  to  recover  from 
appellant.  The  fact  that  the  promissory 
note  was  made  payable  at  the  expiration 
of  three  months'  extension  upon  the 
Web«ter  note,  and  the  further  fact  that 
in  the  note  itself  were  written  the  follow- 
ing words,  "Note  and  mortgage,  A.  C. 
Webster,*  are  sufficient  in  themselves  to 
negative  the  statement  of  Webster  that 
the  Arm  note  was  assigned  by  him  to 
Hoadley  for  collection,  and  not  to  be  held 
by  him,  as  appellee's  agent,  for  additional 
security  for  his  own  note.  We  find,  there- 
fore, no  error  in  the  court  rendering  judg- 
ment upon  the  evidence  as  presented  by 
the  record. 

Several  errors  a  re  assigned  in  the  rulings 
of  the  court  upon  the  Introduction  of  evi- 
dence. The  first  of  these  relates  to  the 
cross-examination  of  the  witness  Hoadley. 
The  witness  was  asked  by  counsel  for  ap- 
pellant" If  at  the  time  he  took  the  note 


and  mortgage  from  Webster  for  Lewis  ho 
did  not  consider  the  mortgage  ample  se- 
curity?" Why  counsel  seriously  should 
claim  the  ruling  of  the  court  in  sustaining 
the  objection  to  this  question  to  be  error, 
is  not  clear  to  us.  It  is  to  be  presumed 
that  the  witness  did  so  consider  the  mort- 
gage from  the  fact  that  he  loaned  the 
amount  mentioned  In  the  note  upon  tbe 
strength  of  the  security  taken.  Nor  Is  it 
to  be  considered  as  tending  in  any  way  to 
show  whether  the  subsequent  note  was  or 
was  not  given  as  additional  security  to 
the  first  note,  givjn  months  after  its  ex- 
ecution. Appellant  attempted  to  show 
by  the  witness  Peters  that  Webster  waa 
Indebted  to  the  firm  of  C.  T.  Hayden  Mill- 
ing Company  at  the  time  he  obtained  the 
loan  from  appellee.  This  evidence  was  ex- 
cluded by  tbe  court,  and  this  ruling  Is 
made  the  ground  of  another  assignment 
of  error.  This  evidence,  unless  it  were 
shown  that  Hoadley,  as  the  agent  of  ap- 
pellee, knew  that  he  was  so  indebted, 
would  not  be  material  further  than  as  in- 
dicating whether  the  loan  was  made  for 
bis  own  benefit  or  for  that  of  the  firm; 
but  as  Peters  had  previously  stated  that 
the  f 4,000  had  been  used  by  the  firm,  and 
that  this  fact  was  known  to  Hoadley,  be 
would  be  estopped  from  showing,  as  a 
member  of  the  firm,  that  the  transaction 
was  otherwise  than  what  it  appeared  to 
be.  The  appellant  chiefly  relies  upon  the 
rulings  of  the  court  as  presented  by  bill 
of  exceptions  No.  6  in  the  record  as  error 
sufficient  to  reverse  the  judgment.  The 
witness  Peters  stated  on  the  stand  that 
at  the  time  be  signed  the  note  sued  upon 
the  words,  "Note  and  Mortgage,  A.  C. 
Webster,"  did  not  appear  upon  it;  that 
afterwards  he  saw  the  note,  and  it  then 
had  on  it  the  words,  "additional  security, 
Crissmon  ranch."  He  was  asked  by  coun- 
sel for  appellant  whether  he  was  familiar 
with  bookkeeping  and  handwriting  and 
the  making  and  alteration  of  instru- 
ments and  erasures  and  interlineations,  to 
which  he  replied  that  "he  was  somewhat.* 
He  was  also  asked  whether  there  was  a 
preparation  made  for  tbe  erasure  or  blot- 
ting out  of  anything  written,  and  wheth- 
er he  had  seen  Its  application,  to  which  he 
replied  that  be  had.  and  that  he  had  some 
of  the  preparation  in  his  possession; 
whereupon  tbe  counsel  asked  him  if  there 
had  been  any  use  of  that  chemical  upon  t 
the  note.  This  question  wus  objected  to,  ' 
and  the  objection  sustained  by  the  court. 
Counsel  then  excepted,  and  stated  that  he 
wanted  to  prove  the  words,  "Additional 
security,  Crissmon  ranch, "  had  been  erased, 
and  the  words,  "Note  and  mortgage,  a. 
C.  Webster, "  put  In  its  place.  The  court 
then  said  "it  would  not  be  a  material  al- 
teration." The  ruling  of  the  court  refus- 
ing to  permit  the  witness  to  answer  the 
question  might  be  sustained  on  various 
grounds.  In  the  first  place,  the  question 
was  suggestlvennd  leading.  Then, again, 
he  had  not  sufficiently  qualified  himself  as 
an  expert  to  answer  the  question,  and  it 
did  not  appear  that  be  bad  sufficient 
knowledge,  based  upon  an  Inspection  of 
the  note,  to  testify  concerning  the  fact. 
If  it  were  sought  by  this  question  (which 
Is  not  clear)  to  elicit  from  the  witness  tee- 
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timooy  to  prove  that  an  alteration  bad 
been  made,  the  note  Itself  would  bare  been 
the  beat  evidence  of  anj  erasure,  or  tbe 
aae  of  any  chemicals  upon  It.  Tbe  note 
was  not  offered  tn  evidence,  nor  was  any 
other  testimony  proffered  by  counsel  upon 
this  point,  nor  was  it  suggested  that  the 
note  bore  any  evidence  of  an  erasure  or 
alteration,  for  tbe  purpose  of  showing 
that  the  words,  "Note  and  mortgage,  A. 
C.  Webster, "  were  not  upon  tbe  note  when 
executed.  Tbe  direct  and  positive  state- 
ment of  tbe  witness  that  the  words  were 
not  there  when  be  signed  tbe  same,  but 
that  afterwards  be  saw  the  words,"  Addi- 
tional security,  Crissmon  ranch,"  thereon, 
rendered  the  mere  opinion  of  the  witness, 
even  if  competent,  based  upou  slight  cir- 
cumstances of  discoloration  or  other  evi- 
dence of  tbe  use  of  a  chemical,  of  little  or 
no  additional  value;  and,  besides,  these 
appellants  bad  thus  the  full  value  of  the 
testimony  of  the  witness  as  to  the  fact 
that  an  alteration  bad  been  made  upon 
tbe  face  of  tbe  note.  We  find  no  errors  in 
the  rulings  of  the  court  upon  the  exclusion 
or  rejection  of  evidence. 

We  bave  examined  with  care  that  part 
of  the  motion  for  a  new  trial  based  upon 
newly-discovered  evidence,  and  the  affi- 
davits in  support  thereof.  Tbe  showing 
Is  Insufficient,  in  that  much  of  the  newly- 
discovered  evidence  would  have  been  cumu- 
lative merely,  and  would  not  bave 
changed  the  result  of  the  trial.  Besides, 
tbe  affidavits  fail  to  show  diligence  in  tbe 
procurement  of  the  evidence.  The  motion, 
therefore,  was  properly  denied. 

Tbe  Judgment  is  affirmed. 


(4  Art*.  1© 

BUTLER  v.  SHUMAKEB  et  aL 
(Supreme  Court  of  Arizona.  Jan.  25,  1898.) 
Atfbal— Rkvibw— Weight  ov  Evidbscb. 
In -an  action  to  establish  a  trust  in  land 
m  plaintiff's  favor  on  the  ground  that  it  was 
purchased  with  her  property  by  defendant,  who 
took  title  in  his  own  name,  a  finding  of  the 
lower  court  that  no  trust  resulted,  made  on 
conflicting  evidence  as  to  whether  plaintiff  or 
defendant  furnished  the  purchase  money,  will 
sot  be  disturbed  on  appeal. 

Appeal  from  district  court,  Maricopa 
county;  Joseph  H.  Kibbey,  Judge. 

Action  by  Pierce  W.  Butler,  as  adminis- 
trator, etc,  of  Georgia  Butler,  deceased, 
against  Trinidad  ISbumaker  and  H.  Shu- 
maker,  to  establish  a  trust  In  plaintiff's 
favor.  From  a  Judgment  in  defendants' 
favor,  plain  tiff  appeals.  Reversed. 

Edwards  &  Buck,  for  appellant.  H.  N. 
Alexander,  for  appellees. 

WELLS,  J.  Action  In  equity  to  es- 
tablish a  trust  In  defendant  Trinidad  Shu- 
maker  of  certain  real  estate  situate  in  the 
city  of  Phoenix,  in  this  territory,  for  tbe 
benefit  of  plaintiff,  Georgia  Butler.  Also 
to  decree  as  a  mortgago  a  certain  deed 

gven  by  said  Trinidad  to  the  defendant 
.  Shu  maker,  conveying  tbe  said  real  es- 
tate; to  permit  plaintiff  to  pay  tbe  alleged 
mortgage  debt;  and  to  decree  the  title  of 
the  said  property  in  plaintiff.  There  was 
a  trial  by  tbe  court,  and  a  judgment  for 


the  defendants,  from  which,  and  the  order 
overruling  tbe  motion  for  a  new  trial, 
plaintiff  appeals. 

Tbe  first  assignment  of  error  Is  that  tbe 
court  erred  In  overruling  tbe  motion  for  a 
new  trial,  for  tbe  reason  that  the  verdict 
and  Judgment  of  tbe  court  Is  contrary  to 
the  law  and  the  evidence.  Notwithstand- 
ing tbe  assignment  is  general  in  its  char- 
acter, we  pass  over  any  objection  thereto, 
and  consider  the  questions  raised  by  tbe 
assignment.  Tbe  first  question  presented 
by  tbe  plaintiff  for  tbe  district  court  to 
determine  was,  did  tbe  evidence  adduced 
at  the  trial  establish  a  trust  alleged  and 
relied  upon  in  the  complaint?  In  fact 
this  is  the  first  step  to  be  taken  by  plain- 
tiff leading  to  a  recovery.  Tbe  facts  upon 
which  the  trust  is  sought  to  be  established, 
a  urn  marl  ted  from  the  testimony  appear- 
ing In  the  record,  are  substantially  as  fol- 
lows: On  the  part  of  the  plaintiff  It  ap- 

fears  that  in  the  month  of  September, 
879,  the  plaintiff,  Georgia  Butler,  whose 
maiden  name  was  then  Georgia  Swilling, 
and  wbo  is  the  daughter  of  the  defendant 
Trinidad  Shu  ranker,  was  the  owner  of 
about 30  bead  of  cattle  of  tbe  value  of 
about  $500.  That  atabout  that  tlmesald 
Trinidad  traded,  sold,  and  delivered  said 
cattle  to  one  Woolsey,  who,  in  considera- 
tion therefor,  was  to  transfer  the  real  es- 
tate in  question,  and  finish  tbe  house 
thereon.  That  in  tbe  year  1880  Woolsey 
died,  without  having  made  the  transfer. 
His  estate  was  administered  upon,  tbe 
administrator  in  due  course  of  bis  admin- 
istration selling  tbe  property  in  question 
at  public  sale.  That  said  Trinidad  pur- 
chased tbe  property  at  said  sale  for  tbe 
■am  of  $11,  and  took  a  deed  to  bersolf  and 
in  her  name.  The  testimony  for  plaintiff, 
taken  alone,  tended  to  establish  plaintiff's 
theory  that  tbe  defendant  Trinidad,  in 
tbe  transaction  Jnst  Indicated,  was  acting 
for  and  in  behalf  of  the  plaintiff,  Georgia 
Butler.  The  defendant  Trinidad  Shu- 
maker  testified  that  she  was  a  widow, 
having  certain  property  after  tbe  death  of 
her  husband ;  that  the  cattle  traded  and 
sold  by  her  to  Woolsey  for  tbe  real  estate 
in  questiou  belonged  to  her;  that  she  pur- 
chased  them  from  a  Mrs.  Stevens,  paying 
for  them  with  her  own  property ;  that  she 
traded  them  to  Woolsey  as  her  own  and 
in  exchange  for  tbe  real  estate  to  procure 
a  borne  for  herself;  that,  in  addition  to 
tbe  lots,  Woolsey  agreed  to  build  a  house 
for  her  on  the  lots,  which  he  commenced, 
but  died  before  finishing ;  that  she  finished 
the  bouse  herself,  and  has  lived  in  it  and 
occupied  it  for  12  years,  and  since  tbe  pur- 
chase from  Woolsey.  After  tbe  death  of 
Woolsey,  at  her  instance,  Capt.  Hancock 
attended  to  the  business  of  finishing  tbe 
bouse  and  completing  the  title,  and  be 
purchased  tbe  property  for  her  at.  the 
administrator's  sale.  The  witnesses  for 
the  plaintiff  and  tbe  defendants  testified  at 
some  length,  and  theeddence  in  Its  entire- 
ty is  contradictory  and  uncertain;  the 
plaintiff's  witnesses  testifying  to  facts 
which  are  denied  and  contradicted  by  de- 
fendant Trinidad,  wbo  Is  corroborated  in 
a  measure  by  other  evidence. 

There  Is  some  contention  between  coun- 
sel as  to  the  character  or  nature  of  trusts. 
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We  do  not  consider  It  Important  whether 
there  was  a  resulting  orcv/nstructive  trust 
In  this  case..  The  facts  to  he  established 
are.  was  there  a  trust,  and  has  plaintiff 
sufficiently  established  it?  It  Is  conceded 
that  the  trust  Is  not  In  writing,  but  rests 
In  parol,  and,  resting  in  parol,  the  proof 
in  character  Is  the  same  whether  to 
establish  a  resulting  or  constructive  trust. 
A  trust  may  be  established  by  parol  evi- 
dence, hut  such  evidence  must  be  clear  and 
convincing,  not  doubtful,  uncertain,  and 
contradictory.  It  must  be  full,  clear,  aud 
satisfactory.  The  burden  of  proof  is  upon 
the  one  seeking  to  establish  it,  and,  it  the 
testimony  is  conflicting,  under  the  well-es- 
tablished rules  the  judgment  of  the  lower 
court  will  not  be  disturbed.  The  Judg- 
ment of  the  lower  court  was  for  the  de- 
fendants, for  the  reason  that  plaintiff  failed 
In  the  evidence  to  establish  a  trust,  it  de- 
volving upon  him  to  produce  sufficient 
and  satisfactory  proof;  and  what  is  suffi- 
cient and  satisfactory  proof  Is  for  the 
trial  court  to  determine.  We  have  looked 
Into  the  whole  evidence.  Upon  important 
points  It  is  contradictory  and  conflicting. 
In  its  state  we  cannot  say  that  the  judg- 
ment of  the  district  court  was  not  author- 
bed,  even  should  It  appear  to  us  that  the 
preponderance  of  tbeevldeuce  was  In  favor 
of  the  plaintiff.  It  devolved  upon  the 
trial  court  to  weigh  the  evidence,  and  to 
pass  upon  the  credibility  of  the  witnesses, 
who  were  personally  before  it;  and,  if  he 
believed  one  rather  than  the  other,  we 
have  no  right  of  determining  that  his  con- 
clusions were  wrong.  We  can  only  re- 
verse when  there  Is  a  want  of  evidence  to 
sustain  the  judgment,  or  when  the  judg- 
ment is  so  manifestly  against  the  weight 
of  evidence  as  to  show  it  to  be  the  result  of 
bias  or  prejudice.  When  the  decree  sought 
to  be  reversed  Is  based  upon  depositions 
which  are  so  conflicting  and  of  such  a 
doubtful  and  unsatisfactory  charactertbat 
different  minds  and  different  Judges  might 
reasonably  disagree  as  to  the  facts  proved 
by  them,  or  the  proper  conclusions  to  be 
deduced  therefrom,  the  appellate  court 
will  decline  to  reverse  the  decree,  although 
the  testimony  may  be  such  that  the  ap- 
pellate court  might  have  rendered  a  differ- 
ent decree  if  It  had  decided  the  case  in  the 
first  instance.  Aiderson  v.  Commission- 
ers, (W.  Va.)  8  S.  E.  Rep.  278;  Clift  v.  Cllft, 
(Tex.  Sup.)  10  S.  W.  Rep.  339;  Sprngue  v. 
Locke,  (Colo.  A  pp.)  28  Pac.  Rep.  142.  This 
doctrine  is  so  well  established  that  we 
need  cite  no  further  authorities.  The 
plaintiff  falling  to  establish  a  trust  estate, 
there  Is  no  necessity  for  Inquiring  Into  the 
merits  of  the  deed  from  Trinidad  Shu- 
maker  to  H.  Shumaker.  We  have  come 
to  the  conclusion  that  the  Judgment  of  the 
lower  court  must  be  affirmed,  which  la  ac- 
cordingly done. 


(3  Ariz.  204) 

KOONS  et  «L  v.  PHOENIX  MTN.  GO.  et  aL 

(Supreme  Court  of  Arizona.   Sept  2,  1890.) 
Rsvwr  ON  Appeal— New  Trial  —  Necessitt  or 
Bill  or  Exceptions. 
The  appellate  court  will  not  consider 
errors  assigned  as  a  ground  for  a  new  trial 
where  no  bill  of  exceptions  was  preserved  to 


the  ruling  of  the  trial  court  on  the  motion  for 
a  new  trial.  Sutherland  v.  Putnam,  (Aria.)  24 
Pac.  Rep.  820.  followed. 

Appeal  from  district  court,  Maricopa 
county;  Joseph  H.  Kibbey,  Judge. 

Action  by  A.  B.  Koons  and  others  against 
the  Phoenix  Mining  Company  and  others. 
From  a  judgment  for  defendants,  and  an 
order  overruling  a  motion  for  a  new  trial, 
plaintiffs  appeal.  Affirmed. 

Edwards  &  Buck,  for  appellants.  Bak- 
er &  Campbell,  for  appellees. 

PER  CURIAM.  Upon  the  authority  of 
Sutherland  v.  Putnam,  ( Aria.)  24  Pac.  Rep. 
820,  we  cannot  consider  the  errors  assigned 
by  appellant  In  this  case,  as  no  bill  of  ex- 
ceptions was  preserved  to  the  ruling  of  the 
court  upou  the  motion  for  a  new  trial. 
There  is  nothing  but  the  minute  entries  of 
the  clerk  in  this  transcript  showing  that 
themotion  was  ever  made  or  acted  upon  by 
the  court.  All  the  errors  assigned  might 
have  been  good  cause  for  a  new  trial,  and 
should  have  been  urged  in  the  court  below 
In  their  motion,  and,  if  an  adverse  ruling 
was  made,  this  ruling  excepted  to,  and 
presented  to  us  by  a  proper  bill  of  excep- 
tions. As  no  error  appears  upou  the  face 
of  the  record,  the  judgment  of  the  court 
below  is  affirmed. 


(8  Ariz.  227) 
RICHARDS  et  al.  v.  GREEN,  County 
Treasurer. 

(Supreme  Court  of  Arizona.   Sept.  8,  1800.) 

Review  on  Appeal  —  Motion  fob  New  Trial  — 
Damagbs  on  Injunction  Bonds — Pleading  and 
PaooF. 

1.  The  appellate  court  will  not  review  any 
alleged  error,  which  might  have  been  good 
ground  for  new  trial,  where  the  record  fails  to 
show  that  any  motion  for  new  trial  was  made 
in  the  court  below.  Sutherland  v.  Putnam, 
(Ariz.)  24  Pac.  Rep.  320,  followed. 

2.  Comp.  Laws  1877,  89  2647-2555,  pro- 
vide for  a  bond,  when  an  injunction  is  applied 
for,  that  the  plaintiff  will  pay  to  the  party  en- 
joined such  damages,  not  exceeding  an  amount 
specified,  as  such  party  may  sustain  by  reason 
of  the  injunction,  if  the  court  finally  decide  that 
the  plaintiff  was  not  entitled  thereto.  Held,  that 
counsel  fees  are  not  recoverable  on  such  bond, 
since,  under  the  organic  law  of  Arizona,  its 
courts  must  follow  the  decisions  of  the  United 
States  supreme  court,  not  only  in  cases  involv- 
ing federal  questions,  but  in  those  involving  the 
construction  of  local  statutes,  and  such  court 
has  decided  that  counsel  fees  are  not  recover- 
able in  such  cases.  Oelricks  v.  Spain,  15  Wait 
211,  followed. 

3.  A  party  will  not  be  allowed  to  introduce 
evidence  to  prove  a  cause  of  action  different 
from  the  one  set  out  in  his  complaint. 

4.  A  county  cannot  recover  interest  on 
taxes,  by  way  of  damages,  in  an  action  to  en- 
join their  collection,  unless  imposed  by  statute. 

Appeal  from  district  court,  Yavapai 
county;  James  H.  Wright,  Judge. 

Action  by  Nathaniel  W.  Green,  treasurer 
of  Apache  county,  against  Hugo  Richards 
and  another,  to  recover,  on  an  Injunction 
bond,  the  damages  sustained  by  plaintiff 
by  reason  of  the  injunction.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 
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Wm.  C.  Hazeldine,  E.  M.  Saraford,  and 
J.  A.  Williamson,  for  appellants.  Harris 
Baldwin  and  D.  P.  Baldwin,  for  appellee. 

K1BBEY,  J.  On  the 5th  day  of  February, 
1SS6.  the  Atlantic  &  Pacific  Railroad  Com- 
pany, upon  proper  complaint,  obtained 
in  the  district  court  for  the  third  district 
a  temporary  injunction  restraining  the 
treasurer  of  Apache  county  from  selling 
certain  lands,  and  the  improvements 
thereon,  and  the  culverts,  bridges,  grad- 
ing, rock  and  earth  cuts  and  fills,  etc., 
property  of  the  said  railroad  company 
then  advertised  by  said  treasurer  for  sale 
for  the  payment  of  taxes  assessed  and  levied 
against  said  railroad  company.  On  said 
day  said  railroad  company  caused  to  be 
execoted  a  bond,  with  Hugo  Richards  and 
Edward  Wells,  the  appellants  herein,  as 
sureties,  in  the  sum  of  $9,732,  conditioned 
for  the  payment  to  said  treasurer  of  such 
damages  as  he  might  sustain  by  reason 
of  said  injunction,  if  the  court  should 
finally  decide  that  said  railroad  company 
was  not  entitled  thereto.  On  the  9th  day 
of  June,  1887,  a  motion  to  dissolve  the 
temporary  injunction  was  denied.  On  the 
10th  of  November,  1S87,  after  a  trial  upon 
the  merits,  the  injunction  was  dissolved, 
and  the  complaint  dismissed.  The  rail- 
road company  thereafter  appealed  from 
that  judgment  to  this  court,  and  the  ap- 
peal was  there,  by  the  appellant,  dis- 
missed. See  Railroad  Co.  v.  Lesueur, 
(Ariz.)  19  Pac.  Rep.  157.  This  actiou  is  for 
the  recovery  on  the  injunction  bond  of  the 
damages  sustained  by  said  treasurer  by 
reason  of  the  injunction.  Appellee  alleged 
in  bis  complaint  that  by  reason  of  the  in- 
junction he  was  prevented  from  collecting 
taxes  amountiug  to  $9,171.44,  and  penalty 
and  costs,  amounting  to  $560,  from  the 
9th  day  of  February,  1886,  until  the  26tb 
day  of  January,  1888,  and  that  his  dam- 
ages occasioned  thereby  are  $1,863,  inter- 
est on  said  taxes  and  penalties,  and  the 
further  suni  of  $1,680,  expended  as  attor- 
neys' fees  in  obtaining  the  dissolution  of 
said  Injunction,  and  $400  expended  in  pro- 
curing the  attendance  and  testimony  of 
witnesses  in  and  about  the  obtaining  of 
the  dissolution  of  the  injunction.  The  ap- 
p?llants  demurred  to  the  complaint  (1) 
because  appellee  was  not  entitled  to  re- 
cover attorneys'  fees  as  a  part  of  bis  dam- 
ages; (2)  that  the  appellee  was  not  enti- 
tled to  recover  interest  on  taxes,  penal- 
ties, and. costs.  The  demurrer  was  over- 
ruled. There  was  a  trial,  and  judgment 
for  appellee  for  the  sum  of  $209.89  and 
costs  of  suit,  from  which  this  appeal  is 
taken.  The  overrullug  of  the  demurrer, 
and  the  admission  of  certain  evidence  at 
the  trial,  are  assigned  as  errors. 

As  the  error  in  admitting  evidence,  if 
error  it  was,  was  good  ground  for  a  new 
trial,  and  it  not  appearing  from  the  rec- 
ord before  us  that  any  motion  for  a  new 
trial  waa  made  in  the  court  below,  for 
that  or  auy  other  cause,  that  alleged  er- 
ror is  not  before  us  for  consideration. 
Sutherland  v.  Putnam,  (Ariz.)  24  Pac. 
Rep.  320. 

The  only  question  properly  presented 
for  our  consideration  is  the  correctness  of 
the  ruling  of  the  court  upon  the  demurrer 


to  the  complaint.  The  statute  upon  the 
subject  of  injunctions,  in  force  at  the  time 
the  bond  in  suit  was  executed,  was  copied 
from  the  statute  of  California.  Com  p. 
Laws  Ariz.  1877,  §§  2547-2555;  Code  Cal. 
(Hittell.)  §§  10525-10533.  It  is  by  that 
statute  prescribed  that  the  undertaking 
shall  be  conditioned  "to  the  effect  that 
the  plaintiff  will  pay  to  the  party  enjoined 
such  damages,  not  exceeding  an  amount 
to  be  specified,  as  such  party  "may  sustain 
by  reason  of  the  injunction,  if  the  court 
finally  decide  that  the  plaintiff  was  not 
entitled"  to  the  injunction.  Substantial- 
ly similar  provisions  are  found  in  the 
statutes  of  nearly  all  the  states  and  terri- 
tories. It  is  conceded  by  appellants  that 
it  1b  held  by  the  courts  in  a  very  large 
number  of  states  that  counsel  fees  may  be 
allowed  in  suits  upon  Injunctions  under 
statutes  similar  to  our  own;  but  they 
contend  that  we  are  bound  by  the  deci- 
sions of  the  supreme  court  of  the  United 
States,  and  cite  Oelricks  v.  Spain,  15  Wall. 
211,  where  that  court  denies  the  right  to 
recover  counsel  fees  as  part  of  the  dam- 
ages in  such  a  suit.  We  do  not  entertain 
any  doubt  but  that,  had  the  statute  pro- 
vided that  attorneys'  fees  incurred  by  the 
defendant  in  procuring  the  dissolution  of 
a  temporary  injunction  should  be  an  ele- 
ment of  damage  recoverable  in  a  suit  on 
the  bond,  such  provision  would  have 
been  valid.  But  the  statute  has  failed  to 
do  so  and  we  are  left  to  determine  the 
question  by  reference  to  the  analogies  of 
the  law,  and  a  consideration  of  sound 
public  policy;  and  in  this,  inasmuch  as 
this  court  has  never  passed  upon  the  ques- 
tion, we  are  to  be  guided  largely  by  the 
declarations  of  other  courts.  As  we  have 
said,  the  preponderance  of  authority  in 
the  state  courts  is  that  counsel  fees  are 
recoverable  in  a  suit  upon  an  injunction 
bond,  in  a  case  like  this.  But  the  weight 
we  may  attach  to  the  decisions  of  differ- 
ent courts  as  authority  depends  to  a  con- 
siderable degree  upon  the  relation  in 
which  we  stand  to  these  courts.  By  vir- 
tue of  the  provision  in  the  constitution  of 
the  United  States  that  congress  may  make 
needful  rules  and  regulations  respecting 
the  territory  of  the  United  States,  (Const, 
art.  4,  §  8,  subd.  2,)  or  that  that  power  is 
incident  to  the  right  to  acquire  territory, 
congress  has  undertaken  to  provide  for 
the  government  of  the  territories,  (Insur- 
ance Co.  v.  Canter,  1  Pet.  511;  Clinton  v. 
Englebrecht,  13  Wall.  434-447;  Nelson  v. 
U.  S.,  30  Fed.  Rep.  112.)  The  theory  upon 
which  the  governments  of  the  various  ter- 
ritories have  been  organized  has  been  to 
leave  to  the  inhabitants  all  powers  of  self- 
government  consistent  with  the  suprema- 
cy of  national  authority,  and  within  the 
limits  prescribed  by  the  organic  acts. 
Clinton  v.  Englebrecht,  13  Wall.  434.  By 
the  organic  act  of  Arizona  the  legislative 
power  extends  to  all  rightful  subjects  of 
legislation,  not  inconsistent  with  the  laws 
and  constitution  of  the  United  States.  Sec- 
tion 1851,  Rev.  St.  U.S.  It  is  provided 
that  the  supreme  court  of  the  territory 
shall  consist  of  the  chief  justice  and  two 
associate  justices,  to  be  nominated  by 
the  president;  that  the  territory  shall  be 
divided  Into  three  districts,  and  a  district 
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court  shall  be  held  la  each  district  by  one 
of  the  supreme  Judges.  By  section  190s 
the  Judicial  power  lu  Arizona  is  vested  in 
a  snpreme  court,  and  such  inferior  courts 
as  the  legislative  council  may  by  law  pre- 
scribe. These  courts  are  in  no  sense  Unit- 
ed States  courts,  although  there  is  vested 
in  the  district  courts  of  the  territories  the 
exercise,  in  all  cases  arising  under  the  con- 
stitution and  laws  of  the  United  States,  of 
the  sa me  Jurisdiction  as  is  rested  in  the 
circuit  conrts  of  the  United  States.  Clin- 
ton v.  Englebrecbt,  supra;  Good  v.  Mar- 
tin. 95  D.  S.  98;  Reynolds  v.  U.  S.,  98  U.  S. 
154;  Ex  parte  Harding,  12u  IT.  S.  782,  7 
Sup.  Ct.  Rep.  780.  It  is.  however,  provid- 
ed by  the  organic  act  that  writs  of  error 
and  appeals  from  the  final  decision  of  the 
supreme  court  of  this  territory  to  the  su- 
preme court  of  the  United  States,  where 
the  amount  In  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  f 5,000;  and  this 
not  only  In  cases  arising  under  the  consti- 
tution and  laws  of  the  United  States,  but 
those  arising  under  the  local  laws  of  the 
territory.  And  herein  Is  a  very  plain,  and 
we  think  Important,  distinction  to  be  ob- 
served between  the  relation  of  the  courts 
of  the  territories  to  the  supreme  court  of 
the  United  States,  and  the  relation  of  the 
state  courts  to  that  court.  The  state 
courts  are  subordinate  to  the  supreme 
court  of  the  United  States  only  in  cases  in- 
volving federal  questions,  and  not  in  those 
Involving  only  local  questions.  The  terri- 
torial courts  are  completely  subordinate 
to  the  United  States  court.  It  is  thecourt 
of  final  resort,  and  its  decisions  are  bind- 
ing and  conclusive  upon  us.  The  supreme 
court  of  the  territory  is  really  but  an  in- 
termediate appellate  court,  and  this  is  in 
pursuance  of  the  theory  that  the  govern- 
ments of  territories  shall  always  be  sub- 
ject to  the  supervision  of  the  national  au- 
thority. 

It  is  argued  that  the  supreme  court  of 
the  United  States,  In  construing  the  local 
laws  or  statutes  of  the  states,  have  al- 
most universally  adopted  their  construc- 
tion given  by  the  state  courts,  and  that, 
therefore,  if  this  court  should  determine 
the  question  before  us,  the  supreme  court 
of  the  United  StateH  would  adopt  our  de- 
termination, notwithstanding  tbey  have 
held  otherwise  in  another  case.  This  we 
believe  is  the  rule  with  reference  to  the 
construction  of  state  laws,  and  it  follows 
naturally  from  the  relation  existing  be- 
tween the  state  courts  and  the  federal 
conrts.  The  states  have  a  right  to  deter- 
mine what  the  rights  of  their  citizens 
shall  be  among  themselves,  subject  only 
to  the  limited  sovereignty  of  the  national 
government;  and  it  would  be  a  strange 
doctrine  if  the  federal  courts  should,  as 
between  the  citizens  of  one  state  and 
those  of  another  within  the  territorial 
limits  of  the  latter,  by  Its  Judgment,  ac- 
cord to  the  former  greater  or  different 
rights,  as  against  such  citizen,  than  a  clt- 
lien  of  the  state  might  have.  The  federal 
courts  have  no  supervisory  power  over 
the  local  administration  of  Justice  in  the 
states;  and  that  different  rights  may  not 
flow  from  the  same  transaction,  depend- 
ing simply  upon  a  difference  In  the  tribu- 
nal where  it  is  sought  to  enforce  them,  the 


federal  court  should,  and  they  have, 
whenever  called  upon  to  enforce  rights 
depending  upon  local  laws,  adopted  and 
followed  the  construction  given  them  by 
tne  state  courts.  They  adopt,  not  only 
the  construction  placed  by  the  local  courts 
upon  local  statutes,  but  also  the  declara- 
tions of  those  courts  as  to  the  common 
luw.  As  we  have  said,  the  supreme  court 
of  the  United  States  cannot  review  the 
decisions  of  the  state  courts  upon  matters 
of  purely  local  concern,  arising  under  lo- 
cal laws.  But  our  organic  act  confers  up- 
on every  citlsen  of  this  territory  the  right 
of  appeal,  first  to  the  territorial  supreme 
court,  and  thence  to  the  supreme  court 
of  the  United  States.  To  say  that  that 
court  will  be  bound  by  the  decisions  of 
this  court  upon  matters  involving  the 
construction  of  local  laws  Is  simply  to  di- 
vest the  right  of  appeal  of  any  benefit  to 
the  appellant.  To  argue  that  a  litigant 
may  appeal  from  this  court  to  the  su- 
preme court  of  the  United  States,  and  then 
that  that  court  will  adopt  the  construc- 
tion placed  by  this  court  on  the  law  in- 
volved, and  therefore  affirm  the  judgment, 
is,  It  seems  to  us,  an  absurdity.  This  is 
a  condition  that  cannot  arise  between  the 
state  and  federal  courts.  It  is  a  condition 
expressly  created  by  congress  to  enable 
the  national  government  to  retain  and 
exercise  its  supervisory  control.  These 
cases,  then,  cited  by  appellee,  to  the  effect 
that  the  supreme  court  of  the  United 
States  will  adopt  the  construction  of  the 
local  laws  of  the  states  placed  thereon 
by  the  courts  of  the  states  are  not  perti- 
nent to  the  question  before  as.  Appellee 
cites  Good  v.  Martin,  95  U.S.  98,  to  sup- 
port of  the  theory  that  that  court  will 
adopt  the  construction  of  the  territorial 
courts.  But  no  question  of  construction 
was  involved  in  that  case.  The  question 
was  as  to  the  power  of  the  territorial  gov- 
ernment to  make  a  different  rule  as  to  the 
competency  of  witnesses  than  that  prevail- 
ing in  the  courts  of  the  United  States,  and 
the  court  says  that  such  power  existed, 
and  was  exercised.  And  so  in  Reynolds  v. 
U.  S.,  98  U.  S.  154,  it  was  not  a  question  of 
adherence  to  the  construction  of  certain 
laws  by  thn  territorial  court.  It  was 
whether  grand  juries  were  to  be  impan- 
eled under  the  provisions  of  the  territorial 
or  the  United  States  statutes.  And  in 
Hornbuckle  v.  Toombs,  18  Wall.  648.  the 
question  was  not  one  of  construction, 
but  of  power  of  the  territorial  legislature 
to  blend  common  law  and  equitable  juris- 
diction and  procedure  in  the  courts  of  the 
territory-  And  in  Ex  parte  Harding,  120 
U.  S  782,  7  Sup.  Ct.  Rep.  780,  it  was  decided 
that  an  alien  was  a  competent  grand  ju- 
ror because  a  statute  of  the  territory  made 
him  so.  It  was  not  a  question  of  adher- 
ence to  a  construction  placed  on  a  law  by 
the  territorial  court.  While  we  concede 
to  the  courts  of  California,  Missouri,  New 
York,  Iowa,  Indiana,  Louisiana,  etc.,  the 
greateat  respect,  we  are  bound  by  Oelricks 
v.  Spain,  supra.  The  demurrer  should 
have  been  sustained,  and  the  item  for  at- 
toneys'  fees  stricken  out. 

We  next  come  to  the  consideration  of 
the  allowance  of  Interest  on  the  amount 
of  tax  due,  for  the  time  the  county  was 
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deprived  thereof.  We  are  relieved  of 
much  labor  by  the  concession  a  of  counsel 
for  appellee.  It  In  conceded  by  appellee 
that  taxes  do  not  bear  interest  unless  im- 
posed by  statute,  and  the  statute  under 
which  the  taxes  in  dispute  were  levied 
made  no  such  imposition.  The  allegation 
of  the  complaint  is  "that  this  plaintiff,  as 
■ucb  treasurer  and  ex  officio  tax  collector, 
and  in  hia  official  capacity  as  such  has  by 
reason  of  the  said  injunction  sustained 
damages  in  the  following  sums,  to  wit: 
fl,S63,  interest  on  said  taxes,  and  penalty 
and  costs,  from  the  Oth  day  of  February, 
1886,  rill  the  26th  day  of  January,  1K8»; 
$1,860,  •  •  •  attorney  fees;  •  •  • 
and  $400  expended  in  securing  the  attend- 
ance and  testimony  of  witnesses;  •  •  • 
and  these  are  all  the  Items  of  damages  al- 
leged. On  that  the  court.  In  Its  finding, 
assesses  damages  •  •  •  in  the  further 
sum  of  $1,702.80,  as  damages  for  and  on 
account  of  Interest  on  the  taxes  enjoined." 
And  this  in  the  face  of  appellee's  conces- 
sion in  his  brief  that  "  we  instantly  admit 
that  taxes  do  not  bear  Interest,  and,  as 
the  question  is  so  clear  that  Its  very  sim- 
plicity banishes  argument,  we  immediate- 
ly flee  from  appellants'  offer  to  discuss  it." 
It  Jh  argued  by  appellee  that  the  damages 
allowed  by  the  court  below,  and  designat- 
ed by  the  court  as  "interest  on  the  taxes 
enjoined,"  were  not  really  so,  but  was  the 
interest  on  the  indebtedness  of  the  terri- 
tory and  county  Incurred  by  reason  of 
their  deprivation  of  the  sura  due  as  taxas. 
It  is  enough  to  say  that  under  the  plead- 
ings evidence  to  sustain  such  a  view  was 
not  permissible,  and  the  finding  of  the 
court  below  indicates  that  such  was  not 
the  theory  on  which  the  case  was  tried. 
The  demurrer  on  the  ground  that  taxes 
do  not  bear  interest  should  have  beeu  sus- 
tained and  that  allegation  stricken  out. 
1  Desty,  Tax'n,  p.  0;  Orrasby  v.  Louis- 
ville, 70  Ky.  202;  Railroad  Co.  v.  Hopkins 
Co.,  (Ky.)  0  S.  W.  Hep.  407.  For  the  er- 
rors in  the  record  we  have  noted,  the  case 
must  be  reversed,  and  the  district  court  is 
directed  to  sustain  the  demurrer  to  the 
complaint. 


a  OkL  802) 

QUINTON  y.  OUTLIP. 

(Supreme  Court  of  Oklahoma.  Jan.  27,  1803.) 

Balk— When  Title  Passes— Pei.ivebt. 

The  clerk  of  a  provisional  city  govern- 
ment, under  instructions  from  W.,  major  of 
the  city,  and  N.,  city  attorney,  ordered  of  plain- 
tiff certain  books,  in  the  name  of  the  city,  the 
books  being  intended  as  payment  for  services 
rendered  the  city  by  N.  Plaintiff  shipped  the 
books,  consigning  them  to  W.,  but  charging 
them  to  the  city.  When  the  books  reached  W., 
although  neither  he  nor  N.  was  then  an  officer 
of  the  city.  W.  directed  a  delivery  of  them  to 
N.,  who  received  them,  and  sold  them  for  value 
to  defendant  Held,  that  as  the  sale  was  not 
completed,  from  the  fact  that  there  never  was 
a  delivery  of  them  to  the  city,  to  whom  they 
were  sold,  the  title  did  not  pass  from  plaintiff; 
the  receipt  of  them  by  N.  being  a  wrongful  con- 
version, by  which  he  acquired  no  title,  and 
hence  conld  give  none.  Moody  v.  Blake,  117 
Mass.  23,  followed. 

Appeal  from  district  court,  Kingfisher 
county;  A.  J.  Seay,  Judge. 
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Replevin  by  A.  B.  Qulnton,  assignee 
of  Crane  &  Co.,  against  T.  O.  Cutllp.  From 
a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

W.  W.  Noffslnger,  for  appellant..  R.  C. 
Palmer,  for  appellee. 

BPRFORD,  J.  Plaintiffs,  Crane  &  Co., 
hrought  their  action  lu  the  district  court 
of  Kingfisher  county,  in  replevin,  to  re- 
cover one  set  of  Kansas  Supreme  Court 
Reports  from  volumes  1  to  42,  Inclusive. 
Issues  were  joined,  and  a  trial  bad  by 
jury;  verdict  and  judgment  for  the  defend- 
ant. The  facts  deducible  from  the  record 
show  that  In  the  year  1880  the  Inhabit- 
ants of  Kingfisher,  Ok!.,  met  and  organ- 
ised what  they  were  pleased  to  designate 
a  "city  government,"  and  elected  one  W. 
A.  Wilson  mayor,  W.  B.  Hamblln  clerk, 
and  P.  8.  Nagle  city  attorney,  and  other 
persons  as  a  common  council.  These  per- 
sons proceeded  to  exercise  the  powers  nnd 
duties  of  a  municipal  corporation  until 
the  8th  day  of  July,  1800.  when  a  de  jure 
city  government  was  organized,  pursuant 
to  the  laws  of  Nebraska  then  in  force  In 
said  territory,  which  de  jure  government 
took  actual  and  active  control  of  the 
affairs  of  said  city,  with  a  complete  com- 
plement of  officers,  on  the  14th  day  of  July, 
1800.  The  former  provisional  officers- 
Wilson,  Hamblin,  and  Nagle — were  neither 
of  them  officers  or  agents  of  the  de  jure 
corporation.  During  the  existence  of  the 
provisional  government,  Wilson,  Ham- 
blln, and  Nagle  bad  a  calk  in  which  Nagle 
claimed  the  provisional  government  was 
indebted  to  him  for  legal  services,  and,  if 
the  city  would  purchase  for  him  a  set  of 
Kansas  Reports,  he  would  accept  the 
same  in  payment  for  his  legal  services, 
and  release  the  city.  Pursuant  to  this 
talk,  the  following  letter  was  written, 
and  sent  the  plaintiffs,  at  Topeka,  Kan.: 
"  Kingfisher,  O.  T.,  July  8,  1800.  George 
W.  Crane,  Esq.,  Topeka,  Kansas— Dear 
Sir:  I  am  Instructed  by  the  mayor  and 
council  of  the  city  of  Kingfisher  to  order 
one  Compiled  Laws  of  the  Statutes  of  the 
State,  edition  of  1880,  and  the  Reports 
complete  of  said  state.  Send  the  same 
by  express  to  W.  A.  Wilson,  mayor  of  the 
city  of  Kingfisher.  On  receipt  of  books, 
registered  scrip  of  said  city  wjll  be  for- 
warded to  you,  payable  three  months 
after  date.  Respectfully,  W.  E.  Hamblln, 
City  Clerk."  In  answer,  plaintiffs  wroto 
as  follows:  "July  14th,  1800.  W.  E. 
Hamblin,  Kingfisher,  O.  T.—  Dear  Sir: 
Your  favor  of  July  8th,  ordering  a  copy 
of  Kansas  Statutes  and  a  set  of  Kansas 
Reports,  received.  We  are  temporarily 
out  of  a  few  volumes  of  the  Reports,  but 
will  have  them  In  a  few  days,  when  we 
will  forward  you  the  whole  lot  by  freight. 
We  notice  you  order  them  shipped  by  ex- 
press, but  this  would  be  very  costly,  and 
the  difference  in  time  would  not  justify 
it."  Again,  on  July  25,  1800,  plaintiffs 
wrote  as  follows:  "  W.  E.  Hamblln,  King- 
fisher, O.  T.— Dear  Sir:  We  have  shipped 
the  books  ordered  for  your  city,  aud  have 
charged  the  amount  as  our  cash  price,  but 
add  ten  per  cent,  to  cover  the  discount  on 
the  city  warrant.   If  the  amount  is  paid 
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in  cash,  this  amount,  of  course,  is  to  be 
deducted.  Please  send  us  tbe  warrant 
as  soon  as  you  can,  and  oblige."  The 
books  were  packed,  uud  delivered  to  tbe 
Chicago,  Rock  Island  A  Pacific  Railway 
Company  on  July  23,  1890,  consigned  to 
W.  A.  Wilson,  Kingfisher,  O.  T.,  and 
charged  on  the  books  of  Crane  &  Co.  to 
the  city  of  Kingfisher.  They  arrived  at 
Kingfisher  during  the  latter  part  of  July, 
or  first  part  of  August,  and  were  taken 
by  the  drayman  from  the  railroad  depot 
to  Wilson,  who  directed  him  to  deliver 
them  to  Nagle.  They  were  left  at  Nagle's 
office,  and  the  charges  paid  by  one  Fergue- 
son,  a  friend  of  Nagle's.  The  books  re- 
mained in  the  possession  of  Nagle  about 
three  months,  and  were  sold  by  him  to 
tbe  defendant,  Cutlip.fortbesum  or  $97.50. 
After  tbe  shipment  of  tbe  books  the  plain- 
tiffs continued  to  send  monthly  statements 
of  theiraccount  to  the  city  clerk,  to  which 
they  received  no  response  until  February 
18, 1891,  when  they  received  a  letter  inclos- 
ing a  warrant  for  $3.50  for  other  goods, 
and  signed  by  M  J.  L.  Trout,  City  Clerk," 
and  on  tbe  same  day  they  wrote  Mr. 
Trout  as  follows:  "February  18th, 1891. 
J.  L.  Trout,  Kingfisher,  O.  T.— Dear  Sir: 
Your  esteemed  favor  of  the  14th  inst.  is  re- 
ceived, with  $3.50  in  scrip,  wbicb  we  have 
applied  to  tbe  credit  of  the  city  of  King- 
fisher. We  also  have  an  account  against 
the  city,  which  we  presume  is  filed  with 
you,  and  thut  should  have  been  attended 
to  before  this,  and  we  inclose  herewith  a 
duplicate  bill,  sworn  to,  being  for  a  set 
of  Kansas  Reports  and  General  Statutes 
of  1889.$ 164.45.  It  is  now  seven  months 
since  these  goods  were  sent,  and  are  close 
cash  goods,  and  should  have  been  settled 
long  ago.  Will  you  please  look  the  mat- 
ter up,  and  ascertain  for  us  what  has  been, 
or  what  is  intended  to  be,  done  in  regard 
to  the  matter.  If  there  is  any  disposition 
on  the  part  of  the  authorities  to  refuse  to 
pay  the  bill,  we  are  perfectly  willing  to 
take  them  back,  and  obliterate  the  charges, 
and  will  do  so  on  receipt  of  the  goods. 
Will  you  kindly  write  us,  and  let  us  know 
what  to  expect  In  the  matter.  Truly, 
Yours."  To  which  the  following  reply 
was  sent:  "Kingfisher,  March  6,  1891. 
Gentlemen:  Yours,  with  bill  for $164,  re- 
ceived. In  reply,  will  say  there  is  no  bill 
on  file  for  the  goods  mentioned.  Please 
state  who  ordered  the  Reports  and  Stat- 
utes, so  we  may  look  the  matter  up.  Re- 
spectfully, yours,  J.  L.  Trout,  City  Clerk." 
Pin  hi  tiffs  answered  as  follows:  "March 
24th,  1891.  J.  L.  Trout,  Clerk,  Kingfisher, 
O.  T.— Dear  Sir:  Referring  to  ours  un- 
der date  of  February  18th,  1891,  and  your 
postal  card  replying,  under  date  of  March 
6th,  1891,  we  have  the  pleasure  to  inclose 
herewith  a' copy  of  original  order,  cover- 
ing our  voucher  for  $164.45,  which  we 
hope  will  be  found  correct  and  satisfac- 
tory with  you."  In  response,  plaintiffs 
received  the  following:  "Geo.  Crane  & 
Co.— Gentlemen:  Your  bill  in  the  sum  of 
$164.45  was  not  allowed.  Please  instruct 
us  what  to  do  In  the  matter.  Think  we 
can  get  the  books,  or  collect  for  same. 
Awaitiug  your  advice,  I  am,  respectfully, 
Victor  Payne,  City  Attorney.  Per  J.  L. 
Trout,  Village  Clerk."    This  closed  the 


correspondence,  and  constitutes  the  entire 
agreement  on  tbe  subject.  The  plaintiffs 
then  sent  their  agent  to  find  the  books. 
Tbey  were  found  in  tbe  possession  of  de- 
fendant, Cutllp,  and  a  demand  made  for 
their  possession,  which  was  refused. 

Tbe  uncontradicted  facts  show  that,  at 
the  time  the  books  were  shipped  by  Crane 
&  Co..  tbey  intended  to  sell  tbem  to  tbe 
city  of  Kingfisher,  and  so  charged  them  ou 
their  books.  The  order  of  the  city  clerk, 
Hamblln,  stated  that  the  mayor  and  com- 
mou  couucil  of  the  city  had  ordered  the 
purchase,  and  directed  them  shipped  to 
Wilson,  mayor.  This  order  was  mailed 
the  day  that  tbe  board  of  commissioners 
made  the  appointment  of  officers  for  tbe 
de  jure  government,  and  when  the  order 
was  filed,  and  tbe  goods  shipped, .neither 
Wilson,  Hamblln,  nor  Nagle  had  any  offi- 
cial relation  to  or  connection  with  tbe 
municipal  corporation.  Their  provisional 
government  had  ceased  to  exist,  and  their 
authority  to  act  as  officers  or  agents  bad 
expired.  Neither  of  them  had  any  author- 
ity to  receive  the  books  for  the  city  or 
village  of  Kingfisher,  and  their  acts  were 
not  bitiding  on  the  city  or  on  tbe  plaintiffs. 
It  is  clear  that  the  sale  never  wasconsum- 
mated,  and  there  was  no  delivery  of  books 
to  the  city  of  Kingfisher.  Delivery  to  a 
common  carrier,  on  tbe  order  of  the  con- 
signee, Is  generally  a  good  delivery,  and 
would  have  been  sufficient  in  this  case  to 
have  passed  the  title  to  the  city  of  King- 
fisher under  ordinary  circumstances;  but 
tbe  facts  in  the  case  show  that  the  city 
never  received  the  booksfrom  thecomraon 
carrier,  and  that  none  of  her  officers  or  au- 
thorized agents  received  tbem  for  her.  If 
no  title  passed  to  the  city  or  village  of 
Kingfisher,  then  what  title  passed  to 
Nagle?  Wilson  did  not  order  the  books 
for  himself.  Tbe  clerk  did  not  order  the 
books  shipped  to  Nagle,  but  to  Wilson, 
who  was  the  mayor  of  the  provisional  gov- 
ernment. When  they  arrived  at  Kingfish- 
er, he  did  not  receive  them  for  the  corpora- 
tion, for  his  authority  to  act  for  the  cor- 
poration had  ceased.  If  he  ever  bad  any. 
So  no  sale  ever  actually  took  place, for  the 
reason  that  one  of  tbe  essential  elements 
was  locking,— that  of  delivery,— and  noth- 
ing has  ever  been  done  to  ratify  orconfirm 
the  attempted  sale.  Counsel  for  appellee 
cite  us  to  the  rule  of  law  that  the  judg- 
ment of  the  trial  court  will  uot  be  dis- 
turbed where  there  is  evidence  to  sustain 
the  verdict,  or  when  there  Is  a  doubt  as  to 
the  weight  of  the  evidence,  and  that  a  new 
trial  will  not  be  granted  on  ground  that 
the  verdict  is  against  the  evidence  wheu  the 
evidence  is  conflicting.  We  concur  in  these 
propositions,  and,  If  applicable  to  this 
case,  they  would  coutrol  our  conclusion; 
but  in  this  case  the  verdict  is  so  clearly 
contrary  to  the  evidence  that  our  duty  Is 
clear.  When  there  is  no  evidence  to  sus- 
tain a  verdict  upon  a  given  point,  thecourt 
should  not  hesitate  to  set  aside  such  ver- 
dict. There  is  no  evidence  of  a  delivery  in 
this  case  to  the  village  of  Kingfisher;  but, 
on  the  contrary,  there  is  conclusive  evi- 
dence that  no  delivery  ever  took  place. 

It  is  contended  for  appellee  that  he  Ik  ah 
Innocent  purchaser  for  value,  and  hence 
takes  a  good  title,  as  against  tbe  original 
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vendor,  and  a  number  of  authorities  are 
cited  In  support  of  the  proposition  that  an 
innocent  purchaser  from  a  fraudulent  ven- 
dee will  take  a  good  title,  as  against  the 
defrauded  vendor.  There  is  a  distinction 
between  this  class  of  cases  and  the  ease  at 
bar.  While  It  is  clear  from  the  evidence 
that  a  fraud  was  perpetrated  upon  the 
plaintiffs  in  this  case,  and  it  is  conceded 
that  Cutlip  is  an  innocent  purchaser  for 
value,  the  case  does  not  turn  upon  that 
question.  The  case  of  Moody  v.  Blake, 
117  Maes.  23,  cited  by  counsel  for  the  ap- 
pellee, is  clearly  in  point,  and  decisive  of 
the  case  under  consideration.  In  that  case 
it  is  said :  "  It  Is  well  settled  that,  where  a 
vendor  is  induced  by  fraudulent  represen- 
tations to  deliver  property  to  a  dishonest 
or  irresponsible  purchaser,  yet,  if  the  pur- 
chaser transfers  it  for  a  valuable  consider- 
able to  a  third  person,  having  no  notice  of 
the  fraud,  and  acting  in  good  faith,  such 
third  person  will  hold  the  property  in  pref- 
erence to  the  original  settler."  And,  con- 
tinuing, the  court  rurthersays:  "But  the 
present  case  does  not  fall  within  this  rule. 
The  plaintiff  never  sold  these  goods  to 
Porter,  and  made  no  contract  with  him. 
He  supposed  himself  to  be  dealing  only 
with  Hills  &  Co.  He  never  delivered  the 
goods  to  Porter,  and  never  consented  to 
their  going  into  his  possession.  When 
Hills  &  Co.  refused  to  receive  them,  they 
remained  in  the  hands  of  the  carrier,  but 
were  the  property  of,  and  constructively 
in  the  possession  of,  plaintiff.  The  only 
mode  in  which  Porter  got  them  into  his 
bands  was  by  the  false  pretense  thut  be 
had  authority  from  the  owner  to  dispose 
of  them.  This  was  a  wrongful  conversion 
of  them  to  his  own  use,  by  which  he  could 
acquire  no  title;  and  for  this  reason  it  was 
not  in  his  power  to  give  any  title  to  the 
defendant,  although  the  latter  may  have 
acted  in  entire  good  faith.  The  case  there- 
fore falls  within  the  rule  laid  down  in  Stan- 
ley v.  Gaylord,  1  Cush.  536;  Gil  more  v. 
Newton, 9  Allen,  171;  and  Bearce  v.  Bowker, 
115  Mass.  129."  An  examination  of  tbecase 
just  quoted  from  will  show  that  the  facts 
upon  which  the  ruling  is  based  are  very 
similar  to  the  facts  in  the  case  before  us. 
In  this  case  the  plaintiffs  never  sold  the 
books  to  Wilson  or  Nagle,  and  made  no 
contract  with  either  of  them  individually. 
They  supposed  they  were  dealing  with  the 
corporation,  abd  that  the  common  coun- 
cil of  the  city  bad  authorized  the  purchase. 
They  never  delivered  the  books  to  Wilson 
or  Nagle,  and  never  consented  to  them  go- 
ing Into  the  possession  of  Nagle.  When 
the  legally  constituted  village  or  city  of 
Kingfisher  failed  to  receive  or  accept  the 
books,  they  remained  the  property  of,  and 
constructively  In  the  possession  of.  Crane 
&  Co.  The  delivery  to  and  acceptance  by 
Wilson  and  Nagle  of  the  books,  when  de- 
livered by  the  drayman,  and  taking  them 
into  their  possession,  was  a  wrongful  con- 
version by  them  to  their  owu  use,  by  which 
they,  or  either  of  them,  could  not  acquire 
any  title,  and  for  that  reason  it  was  not 
in  the  power  of  Nagle  to  give  any  title  to 
the  defendant,  although  Cutlip  may  have 
acted  In  entire  good  faith.  In  the  case  of 
Baebr  v.  Clark,  decided  by  the  supreme 
court  of  Iowa,  and  reported  in  49  N.  W. 


Rep.  840,  it  is  said:  "It  is  well  settled  that 
when  goods  are  obtained  from  their  own- 
ers by  fraud,  and  the  facts  show  a  sale  to 
the  party  guilty  of  the  fraud,  an  innocent 
purchaser  of  the  goods  from  the  fraudu- 
lent vendee  for  value,  and  without  notice 
of  the  fraud,  will  take  the  title.  The  true 
inquiry  is.  did  the  owner  inteud  to  transfer 
both  the  property  in  and  possession  of  the 
goods  to  the  person  guilty  of  the  fraud? 
If  he  did,  there  is  a  contract  of  sale,  bow- 
ever  fraudulent  the  device,  and  the  prop- 
erty passes,  and  subsequent  innocent  pur- 
chasers for  value  will  be  protected.  But 
this  rule  has  no  application  unless  there  Is 
an  actual  sale  of  the  property  by  the  al- 
leged vendor.  If  one  delivers  property  to 
another  as  a  mere  bailee,  a  purchaser  from 
the  bailee  acquires  no  title,  however  inno- 
cent he  may  be.  He  has  no  more  right  to 
assert  title  to  the  property  than  if  it  had 
been  stolen,  and  his  purchase  had  been 
from  the  thief.  The  principle  upon  which 
distinction  rests  is  that  the  vendor  in  the 
cases  last  supposed  does  not  part  with 
the  title  to  the  property,  uor  does  he  have 
any  such  intention;  and  the  fraudulent 
possessor  of  property  can  convey  no  title 
to  any  third  person,  however  innocent,  for 
no  property  has  passed  to  himself  from 
the  true  owner. "  This  principle  is  clearly 
applicable  here.  No  property  passed  from 
Crane  &  Co.  to  the  village  of  Kingfisher, 
or  to  Nagle,  and  Nagle,  having  no  title, 
could  convey  none. 

Under  the  facts  appearing  In  the  record, 
the  provisional  city  of  Kingfisher  became 
and  was  a  de  facto  municipal  corporation 
from  and  after  the  2d  day  of  May,  1890,  and 
the  de  facto  government  was  succeeded  by 
the  de  Jure  corporation  on  the  14th  day  of 
July,  1890.  These  books  were  ordered  by 
the  acting  officers  of  the  de  facto  corpora- 
tion, on  the  representation  that  they  were 
for  the  corporation.  If  the  books  bad  been 
shipped  to  and  received  by  the  de  facto 
corporation,  on  the  proper  order  of  the 
common  council,  the  de  Jure  successor  pos- 
sibly might  beheld  liable  for  the  debt;  but 
Inasmuch  as  the  power  of  the  plaintiffs  to 
deliver  to  the  corporation,  when  the  books 
arrived  at  Kingfisher,  was  thwarted  and 
defeated  by  the  acts  of  Nagle  and  Wilson, 
who  prevented  a  delivery  to  the  proper  of- 
ficers of  the  city  by  receiving  and  convert- 
ing the  books  to  their  own  use,  without 
the  consent  of  either  the  vendor  or  the  cor- 
poration for  which  they  had  pretendedly 
ordered  them,  they  are  now  in  no  position 
to  claim  that  a  delivery  took  place,  and 
Cutlip  can  take  no  title  from  one  who  un- 
lawfully converts  tho  property  of  another 
to  his  own  use.  The  district  court  should 
have  granted  the  motion  for  a  new  trial, 
for  the  reason  that  the  verdict  was  con- 
trary to  the  evidence. 

The  court  gave  the  jury,  among  others, 
the  following  instructions,  which  were  ex- 
cepted to  by  the  plaintiffs:  "No.  3.  The 
court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiffs  sold, 
delivered,  and  shipped  the  books  in  con- 
troversy to  the  city  of  Kingfisher,  or  to  its 
acting  or  recognized  mayor,  and  the  de- 
fendant afterwards  purchased  them  in  good 
faith,  for  a  valuableconslderation,  without 
any  notice  of  fraud  in  the  original  purchase, 


Digitized  by  Google 


272 


PACIFIC  REPORTER,  Vol.  32. 


(Colo. 


and  paid  for  them  before  he  had  any  knowl- 
edge of  Nagle's  right  to  sell,  then  the  law 
la  for  the  defendant,  whether  plaintiffs  were 
ever  paid  for  the  books  or  not.  No.  4.  Un- 
less you  believe  from  the  evidence  that  the 
books  were  delivered  to  and  received  by 
the  village  of  Kingfisher,  or  Its  duly-au- 
thorised agent,  then  the  title  never  passed 
ont  of  tho  plaintiffs,  and  It  had  no  right  to 
appropriate  the  books  to  the  payment  of 
any  debt  it  might  have  owed  to  Nagle,  and 
he  took  no  title,  and  could  convey  none  to 
defendant  company,  unless  in  manner  as 
stated  in  instruction  No.  3."  These  in- 
structions properly  state  the  law  ap- 
plicable to  the  case,  and  are  as  fair  to  the 
plaintiffs  as  they  could  reasonably  ask,  un- 
der the  law.  There  was  no  error  in  giving 
said  instructions.  The  judgment  of  the 
district  court  of  Kingfisher  county  is  re- 
versed, at  thecosts  of  the  appellee,  with  di- 
rections to  grant  a  new  trial. 


(18  Colo.  192) 

In  re  CONTINUING  APPROPRIATIONS. 

(Supreme  Court  of  Colorado.   Feb.  6,  1893.) 

State  Legislature— Poweks— Continuing  Ap- 
propriations. 

Const,  art.  5,  §  33.  providing  that  "no 
money  shall  be  paid  out  of  the  treasury  except 
upon  appropriations  made  by  law,"  does  not 
nffeet  the  right  of  the  legislature  to  grant  con- 
tinuing appropriations, — i.  e.  those  the  payment 
of  which  is  to  be  continued  beyond  the  next  ses- 
sion of  the  legislature, — but  the  power  of  the 
legislature,  except  as  otherwise  restricted  by 
the  constitution,  is  plenary  over  the  entire  mat- 
ter of  appropriations,  but  such  power  must  be 
exercised  subject  to  the  provisions  of  Const, 
art.  10,  §  16,  prohibiting  appropriations  in  ex- 
cess of  the  revenue.  People  v.  Spruance,  9 
Pac.  Rep.  628,  8  Colo.  530,  disapproved. 

Submission  by  the  spnate  of  a  resolution 
inquiring  into  the  legality  of  "continuing 
appropriations." 

The  resolution  is  as  follows:  "Sen- 
ate resolution:  Whereas,  the  consti- 
tution, in  section  33,  article  5,  provides 
that 'no  money  shall  be  paid  out  of  the 
treasury,  except  upon  appropriations 
made  by  law:'  and  whereas,  certain  acts 
of  the  general  assembly  have  provided  for 
continuing  appiopriatlous,  Instead  of 
specific  appropriations,  from  the  general 
or  special  funds  in  the  hands  of  the  state 
treasurer,  particularly  the  military  law, 
the  Insurance  Jaw,' the  supreme  court  li- 
brary law,  the  acts  providing  for  the  sup- 
port of  state  institutions,  etc. ;  and  where- 
as, doubts  have  been  raised  as  to  the  con- 
stitutionality of  such  continuing  appro- 
priations, and  it  is  uncertain  whether  or 
not  specific  appropriation8lshould.be mudo 
by  this  general  assembly  for  the  carrying 
out  of  the  objects  and  purposes  specified 
in  such  laws:  Now,  therefore,  be  it  re- 
solved by  the  senate  that  the  supreme 
court  be,  and  they  are  hereby,  requested 
to  decide  the  question  whether  or  not  it 
will  be  necessary  for  this  general  assembly 
to  pass  specific  appropriations  for  the 
support  of  the  state  institutions,  the  mili- 
tia, the  insurance  department,  the  pur- 
chasing of  books  for  the  supreme  court 
library,  etc. ;  or  whether  or  not  the  con- 


tinuing appropriations  made  in  such  laws 
are  sufficient  for  the  payment  of  warrants 
drawn  upon  such  special  funds  in  the  hands 
of  the  state  treasurer." 

HAYT,  C.  J.  The  purpose  of  the  clause 
quoted  in  the  question  propounded  is  to 
require  legislative  sanction  for  the  dis- 
bursement of  the  public  revenue,  where 
such  disbursement  is  not  specifically  di- 
rected by  the  constitution.  While  it  Is 
necessary  that  something  more  than  a 
duty  to  pay  must  be  shown,  no  set  form 
of  words  is  necessary  to  constitute  an  ap- 
propriation. It  is  sufficient  In  this  regard 
if  the  legislative  Intention  clearly  appears 
from  the  language  employed.  In  no  in- 
stance will  an  appropriation,  be  Inferred 
from  doubtful  or  ambiguous  language. 
As  to  those  appropriations  designated  in 
the  question  as  "continuing  appropria- 
tions,"— that  is,  those  the  payment  of 
which  is  to  be  continued  beyond  the  next 
biennial  session  of  the  legislature, — we  see 
no  constitutional  objection  thereto.  The 
power  of  the  legislature,  except  as  other- 
wise restricted  by  the  constitution,  is 
plenary  over  the  entire  subject.  The  pow- 
er can,  however,  only  be  exercised  subject 
to  the  provisions  of  section  16  of  article  10 
of  the  constitution,  by  which  appropria- 
tions in  excess  of  the  revenue  are  inhibited. 
This  court,  as  at  present  constituted,  is 
not  inclined  to  follow  the  views  expressed 
in  People  v.  Spruance.  8  Colo.  530,  9  Pac. 
Rep.  628.  Under  a  similar  provision  with 
reference  to  appropriations  to  be  found 
in  the  federal  constitution,  such  continu- 
ing, appropriations  have  been  made  by 
congresH,  apparently  without  Question, 
and  it  has  been  resorted  to  in  this  state 
from  the  time  of  the  inception  of  the  state 
government.  When  such  appropriations 
are  for  the  whole  or  for  a  definite  part  of  a 
certain,  special  fund,  we  are  of  the  opinion 
thnt  they  furnish  sufficient  authority  for 
the  disbursement  of  such  fund.  We  are 
aware  that  the  cases  of  Martin  v.  Francis, 
13  Kan.  220,  and  State  v.  Stover,  47  Kan. 
119,  27  Pac.  Rep.  850,  are  sometimes 
cited  as  •  opposed  to  the  conclusion  which 
we  have  reached.  An  examination  of  the 
constitution  of  the  stateof  Kansas  in  force 
at  the  time  the  first  of  these  decisions  was 
rendered  discloses  the  folio  wing  pro  vision: 
"No  money  shall  be  drawnfrom  the  treas- 
ury except  in  pursuance*  of  specific  ap- 
propriation made  by  law;  and  no  appro- 
priation shall  be  for  a  longer  term  than 
one  year."  The  same  provision  was  also 
in  force  at  the  time  of  the  second  decision, 
except  that  the  term  for  which  an  appro- 
priation might  he  made  hud  then  been 
extended, by  a  constitutional  amendment, 
from  one  to  two  years.  Bearing  lu  mind 
the  Kansas  provision,  the  cascn  will  be 
found  not  opposed  to  the  conclusion 
which  we  have  reached.  Moreover,  the 
fact  that  it  was  deemed  necessary  in  that 
state  to  limit  the  time  for  which  an  ap- 
propriation might  be  made  furnishes  a 
strong  argument  in  support  of  the  con- 
clusion that  without  such  a  restriction  the 
legislature  would  possess  the  power  to 
make  an  appropriation  for  a  longer  period. 
Otherwise,  we  must  believe  that  the  train- 
ers of  the  Kansas  constitution  were  guilty 
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of  doing  an  idle  and  useless  thing,— a  pre- 
enmption  not  to  be  indulged. 

The  fact  that  in  tieveral  of  the  eta  tea  of 
this  Union  it  has  been  fonnd  necessary  to 
inhibit  the  making  of  continuing  appro- 
priations furnishes  an  argument  against 
the  policy  of  such  laws  that  will  undoubt- 
edly be  given  due  weight  by  the  legisla- 
ture; but  with  the  policy  or  expediency 
the  courts  have  nothing  to  do,  the  power 
of  the  legislature  to  make  the  appropria- 
tions being  conceded.  We  think  the  legis- 
lature will  be  able  to  apply  the  general 
principles  herein  announced  to  the  several 
acts  mentioned,  as  occasion  for  so  doing 
may  arise.  In  at  least  one  case  now  pend- 
ing in  this  court  private  rights  are  claimed 
under  some  one  or  more  of  the  acts  men- 
tioned, and  we  do  not  feel  at  liberty  to 
anticipate  a  conclusion  whereby  the  claim 
of  any  such  litigant  might  be  prejudged. 
In  conclusion,  wo  call  attention  to  the 
provisions  of  section  22  of  article  5  of  the 
state  constitution,  requiring  all  appro- 
priations other  than  thoae  embraced  in 
the  general  appropriation  bill  to  be  made 
by  separate  bills,  each  embracing  but  one 
subject.  One  object  of  this  is  evidently  to 
prevent  the  placing  in  one  hill  of  appro- 
priation8  for  several  purposes,  and  thereby 
combining  in  favor  of  all  the  advocates  of 
each. 


(18  Colo.  196) 

In  re  LOAN  OF  SCHOOL  FUND. 
(Supreme  Court  of  Colorado.  Jan.  80, 1898.) 

Legislative  Question— Opinion  of  Supreme 
Coobt— Loan  of  School  Fund— Debt  fob 
Casual  Deficiencies. 

1.  When  the  opinion  of  the  supreme  court  is 
requested  by  the  general  assembly  as  to  the  con- 
stitutionality of  pending  legislation,  the  particular 
point  of  objection  or  doubt  respecting  the  con- 
stitutionality of  the  bill  should  be  pointed  out,  and 
some  specific  question  submitted. 

2.  A  legislative  act  providing  for  a  loan  of 
1660,000  of  the  public  school  fond  of  the  state  to 
the  general  revenue  funds  of  1887, 1888,  and  1889, 
without  providing  any  definite  time,  means,  or 
security  for  the  repayment  thereof,  would  be  un- 
constitutional. 

8.  The  state  cannot  contract  a  debt  to  provide 
for  casual  deficiencies  of  the  revenue  in  excess  of 
$100,000,  since  the  valuation  of  taxable  property 
within  the  state  has  reached  the  limit  of  $100,- 
000,000. 
(Syllabus  by  the  Court.) 

The  secretary  of  the  senate  sent  the  fol- 
lowing communication  to  the  Justices  of 
the  supreme  court:  "I  am  instructed  by 
the  honorable  senate  to  submit  senate  bill 
No.  11  to  your  honors  for  an  opinion  as  to 
Its  constitutionality."  The  communica- 
tion was  uccoiupanled  by  the  bill,  but  no 
specific  question  or  questions  were  sub- 
mitted. 

PER  CURIAM.  The  bill  transmitted 
contains  several  sections  relating  to  the 
loaning  of  f 650,000  of  the  public  school 
fund  to  the  general  revenue  funds  of  18^7, 
1888,  and  1889.  We  would  respectfully  call 
the  attention  of  the  honorable  senate  to 
the  fact  that  it  Is  not  in  accordance  with 
the  practice  of  this  court  to  give  an  opin- 
ion upon  any  such  general  subject  as  the 
constitutionality  of  a  bill,  unless  some 
v.32p.no.S— 18 
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particular  point  of  objection  or  doubt  re- 
specting the  constitutionality  of  the  bill  is 
pointed  out,  and  some  specific  question 
submitted.  See  Const,  art.  6,  §  8;  also 
the  following  opinions  of  this  conrt:  In 
re  Irrigation,  9  Colo.  620,  622,  21  Pac.  Rep. 
470;  In  re  House  Bill  No.  165, 15  Colo.  598, 
595,  26  Pac.  Rep.  141.  The  views  or  the 
court  are  so  fully  ex  pressed  in  the  two 
opinions  above  cited  that  we  need  not  re- 
peat them.  We  trust  the  honorable  sen- 
ate will  see  the  propriety  of  wltndrawing 
its  request  for  our  opinion  as  to  the  con- 
stitutionality of  the  bill  as  submitted. 

On  Further  Inquiry. 

The  foregoing  answer  being  returned  to 
the  honorable  senate,  that  body  again  re- 
quested the  opinion  of  the  court  "as  to 
whether  senate  bill  No.  11  is  in  conflict 
with  the  provisions  of  section  8  of  article 
9,  or  section  8  of  article  11,  of  the  constitu- 
tion." The  bill  as  submitted  the  second 
time  reads  as  follows:  "Section  1. 
There  shall  be  loaned  from  the  public 
school  permanent  fund  to  the  general  rev- 
enue fund  of  1887, 1888,  and  1889,  for  the  use 
and  benefit  thereof,  the  sum  of  9650,000.00. 
Sec.  2.  The  state  treasurer  is  hereby  re- 
quired to  make  the  transfer  on  the  books 
of  his  office  made  necessary  in  section  1  of 
this  act,  and  in  such  manner  that  the  state 
of  Colorado  shall  stand  charged  as  a 
debtor  to  the  public  school  permanent 
fund  as  money  loaned  from  that  fund  to 
the  state  in  behalf  of  the  general  revenue 
fund  for  1887, 1888,  and  1889,  and  the  faltb 
of  this  state  Is  hereby  pledged  to  repay  to 
the  public  school  permanent  fund  the  full 
amount  so  loaned,  with  interest  thereon 
at  the  rate  of  four  per  cent,  per  annum 
from  the  date  of  said  transfer,  payable 
semiannually,  May  81st  and  November 
80th,  from  the  general  revenue  fund,  each 
year  until  the  return  thereof.  The  state 
treasurer  shall  also,  in  writing,  notify  the 
state  auditor  of  such  transfer,  and  he  shall 
make  the  proper  transfer  and  entry  upon 
the  books  of  bis  office.  Sec.  8.  For  the 
purpose  of  carrying  out  the  provisions  of 
this  act,  the  state  treasurer  is  hereby  au- 
thorised, with  the  proceeds  of  this  loan, 
to  redeem  and  cancel  the  warrants  of  1887, 
1888,  and  1889  that  are  now  held  by  him  as 
an  investment  in  the  public  school  perma- 
nent fund,  the  state  university  fund,  and 
the  internal  Improvement  fund,  per- 
manent and  Income.  Sec.  4.  For  the  pur- 
pose of  paying  the  loan  provided  for  in  the 
foregoing  section,  all  excess  revenues  for 
the  year  1892  and  subsequent  years,  and 
not  otherwise  appropriated,  are  hereby 
appropriated  to  the  payment  thereof.  At 
the  end  of  each  fiscal  year  it  is  hereby 
made  the  duty  of  the  treasurer  to  certify 
to  the  auditor  the  amount  of  money  in  his 
bands  standing  to  the  credit  of  the  general 
fund,  and  not  otherwise  appropriated, 
whereupon  the  auditor  shall  Issue  bis 
warrant  fortheamount  socertifled,  which 
amount  the  treasurer  shall  place  to  the 
credit  of  said  loan." 

The  following  provisions  of  the  consti- 
tution are  considered  in  the '  opinion :  Ar- 
ticle 9,  §  3 :  "  The  public  school  fund  of  the 
state  shall  forever  remain  Inviolate  and 
intact.  The  interest  thereon  only  shall 
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be  expended  in  the  main tena ace  of  the 
schools  of  the  state,  and  shall  be  distrib- 
uted amongst  the  several  counties  and 
school  districts  of  the  state,  in  such 
manner  as  may  be  prescribed  by  law.  No 
part  of  this  fund,  principal  or  interest, 
shall  ever  be  transferred  to  any  other 
fund,  or  used  or  appropriated  except  as 
nerein  provided.  The  state  treasurer  shall 
be  the  custodian  of  this  fund,  and  the 
same  shall  be  seeurely  and  profitably  in- 
vested a-*  may  be  by  law  directed.  The 
state  shall  supply  all  losses  thereof  that 
may  in  auy  manner  occur."  Article  10, 
§16:  "No  appropriation  shall  be  made, 
nor  any  expenditure  authorized,  by  the 
general  assembly,  whereby  the  expenditure 
of  the  stute  during  any  fiscal  year  shall 
exceed  the  total  tax  then  provided  for  by 
law  and  applicable  for  such  appropria- 
tion or  expenditure,  unless  the  general  as- 
sembly making  such  appropriation  shall 
provide  for  levying  a  sufficient  tax,  not 
exceeding  the  rates  allowed  in  section  elev- 
en of  this  article,  to  pay  such  appropria- 
tion or  expenditure  within  such  fiscal  year. 
This  provision  shall  not  apply  to  appro- 
priations or  expenditures  to  suppress  in- 
surrection, defend  the  state,  or  asuist  in 
defending  the  United  States  in  time  of 
war."  Article  11,  §  3:  "The  state  shall 
not  contract  any  debt  by  loan  in  any  form 
except  to  provide  for  casual  deficiencies 
of  revenue,  erect  public  buildings  for  use 
of  the  state,  suppress  insurrection,  defend 
the  state,  or,  in  time  of  war,  assist  in  de- 
fending the  United  States;  and  the 
amount  of  the  debt  contracted  in  any  one 
year  to  provide  for  deficiencies  of  revenue 
shall  not  exceed  one  fourth  of  a  mill  on 
each  dollar  of  valuation  of  taxable  prop- 
erty within  the  state,  and  the  aggregate 
amount  of  such  debt  shall  not  at  any 
time  exceed  three  fourths  of  a  mill  on  each 
dollar  of  said  valuation,  until  the  valua- 
tion shall  equal  one  hundred  millions  of 
dollars,  and  thereafter  such  debt  shall 
not  exceed  one  hundred  thousand  dollars; 
and  the  debt  incurred  in  any  one  year  for 
erection  of  public  buildings  shall  not  ex- 
ceed one  half  mill  on  each  dollar  of  said 
valuation,  and  the  aggregate  amount  of 
such  debt  shall  never  at  any  time  exceed 
the  siun  of  fifty  thousand  dollars,  (except 
as  provided  in  section  five  of  this  article;) 
and  In  all  cases  the  valuation  in  this  sec- 
tion mentioned  shall  be  that  of  the  assess- 
ment last  preceding  the  creation  of  said 
debt." 

ELLIOTT,  J.  In  view  of  the  stringent 
provisions  of  our  state  constitution,  we 
are  of  the  opinion  that  senatebillNo.il, 
as  submitted  for  our  consideration,  is  un- 
constitutional. Section  3  of  article  9  of 
the  constitution  is  an  imperative  mandate, 
binding  upon  all  departments  of  the  gov- 
ernment. It  provides,  among  other 
things,  that  "the  public  scnool  fund  of  the 
state  shall  forever  remain  inviolate  and 
Intact;"  and,  farther,  that  "no  part  of 
this  fund,  principal  or  interest,  shall  ever 
be  transferred  to  any  other  fund,  or  used 
or  appropriated  except  as  herein  provid- 
ed." It  is  true  the  section  provides  that 
the  public  school  fund  shall  be  "invested 
as  may  be  bylaw  directed;"  but  a  further 


requirement  is  that  sueh  fund  shall  be 
"securely  and  profitably  invested."  The 
security  of  the  investment  Is  of  the  first 
and  highest  importance.  It  may  in  some 
cases  be  difficult  to  determine  in  advance 
whether  a  proposed  investment  of  the 
school  fund  will  be  secure,  as  well  as 
profitable.  In  general,  legislation  respect- 
ing such  matters  must  be  left  to  the 
wisdom  and  discretion  of  the  general  as- 
sembly, and  of  the  chief  executive  of  the 
state;  but  in  this  case  there  would  seem 
to  be  no  room  for  a  difference  of  opinion. 
By  the  terms  of  the  hill  submitted,  it  Is 
proposed  to  loan  $650,000  of  the  public 
school  fund  to  the  general  revenue  funds 
of  1S87, 1888,  and  1889.  The  bill  provides 
for  the  repayment  of  such  loan  out  of  the 
"excess  revenues  for  the  years  1892  and 
subsequent  years,  and  not  otherwise  ap- 
propriated." But  no  certain  amount  or 
definite  portion  of  the  revenues  of  1892,  or 
any  subsequent  year,  is  set  apart  for  the 
payment  of  such  loan ;  no  guaranty  or  as- 
surance is  given  that  there  will  be  any  ex- 
cess revenue  for  1892,  or  any  subsequent 
year;  and  no  other  means  of  repayment 
is  provided. 

Again,  the  bill  proposes  to  devote  the 
proceeds  of  the  loan— that  is,  f650,000  of 
the  public  school  fund  of  the  state— "to 
redeem  and  cancel  the  warrants  of  1887. 
1888.  and  1889,"  now  held  by  the  state 
treasurer  "as  an  investment  in  the  public 
school  permanent  fund,  the  state  universi- 
ty fund,  and  the  Internal  improvement 
fund,  permanent  and  Income."  What 
proportion  of  the  warrants  so  held  be- 
longs to  each  of  these  several  funds  does 
not  appear;  but  presumably, in  the  aggre- 
gate, the  warrants  are  equal  to  the  full 
amount  of  the  proposed  loan.  It  would 
seem  that  if  section  16  of  article  10  of  the 
constitution  was  complied  with  in  respect 
to  the  revenues  and  appropriations  for 
the  years  1887,  1888,  and  1889,  respectively, 
the  payment  of  the  warrants  for  those 
years  has  already  been  provided  for,  and 
so  the  proposed  loan  is  an  necessary.  If 
the  payment  of  the  warrants  for  those 
years  was  not  provided  for  by  valid  appro- 
priations, as  the  constitution  requires, 
certainly  there  would  be  no  security  in 
further  involving  the  public  school  fund 
in  such  transactions.  As  was  said  in  the 
case  of  People  v.  May.  9  Colo.  92,  10  Pac. 
Rep.  641:  "The  intention  would  seem  to 
he  that  the  annual  state  tax  should  meet 
the  annual  stale  expenditure."  If  the 
public  school  funds  of  the  state,  or  any 
part  thereof,  are  to  be  invested  Instate 
warrants,  the  investment  should  be  in 
warrants  of  unquestionable  validity;  in 
warrants  based  upon  constitutional  ap- 
propriations; in  warrants  the  payment 
of  which  has  been  provided  for  with  the 
greatest  certainty.  A  loan  of  the  public 
school  fund  to  be  repaid  out  of  contin- 
gent or  doubtful  future  revenues,  as  pro- 
vided in  the  bill  submitted,  cannot  be  con- 
sidered as  "securely  invested,"  and  would 
therefore  be  without  constitutional  sanc- 
tion. According  to  the  several  provi- 
sions of  our  constitution,  no  money  can 
be  paid  out  of  the  state  treasury  except 
upon  a  valid  appropriation;  nor  can  a 
valid  appropriation  be  made  unless  the 
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revenue,  within  constitutional  limits,  be 
provided  for  its  payment.  In  re  Appro- 
priations by  General  Assembly,  18  Colo. 
325.  22  Pac.  Rep.  464;  In  re  Honse  Resolu- 
tion No.  26, 15  Colo.  602,  26  Pac.  Rep.  145; 
Institute  v.  Henderson.  18  Colo.  — ,  81 
Pac.  Rep.  714;  In  re  Continuing  Appropri- 
ations, 18  Colo.  — ,  82  Pac.  Rep.  272. 

Our  attention  Is  called  to  section  8  of 
article  1\  of  tbe  constitution.  This  sec- 
tion affords  but  little  relief.  We  are  ad- 
vised that  tbe  valuation  of  taxable  prop- 
erty within  the  state  has,  ever  since  18H7, 
mure  than  equaled  $100,000,000;  hence  tbe 
state  cannot  contract  a  debt  to  provide 
for  casual  deficiencies  uf  the  revenue  in 
excess  of  f 100,000;  and  so  tbe  loan  provid- 
ed by  the  bill  cannot  be  upheld  under  this 
provision.  We  must  not  be  understood  as 
expressing  any  opinion  one  way  or  tbe 
other  as  to  tbe  validity  of  the  warrants 
mentioned  in  section  3  of  tbe  bill  as  sub- 
mitted. We  have  not  been  in  any  way  ad- 
vised as  to  their  character,  and  have  not 
bad  tbe  assistance  of,  and  briefs  or  argu- 
mentsof,  counsel.  Express  constitutional 
authority  (section  8,  art.  6)  constrains  us 
to  render  an  opinion  in  this  wanner. 


(18  Colo.  217) 

LUSTIG  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.  Jan.  30,  1893.) 
Unverified  Information*— Validity. 
Though  Sens.  Laws  1880,  p.  101,  §  1, 
gives  the  county  court  original  jurisdiction  of 
misdemeanors,  on  information  by  the  district 
attorney,  an  unverified  information  should  be 
quashed,  as  in  violation  of  Const,  art.  2,  §  7, 
which  provides  that  no  warrant  to  seize  any 
person  shall  issue  without  probable  cause,  sup- 
ported by  oath  or  affirmation,  reduced  to  writ- 
ing. 

Error  to  El  Paso  county  court. 

Joseph  Lustlg  and  another  were  con- 
victed of  keeping  open  n  tippling  bouse  on 
the  Sabbath  day,  and  appealed.  Re- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HAYT.  0.  J.: 

This  prosecution  was  commenced  in  the 
county  court,  by  the  filing  of  an  informa- 
tion by  the  district  attorney, charging  tbe 
plaintiffs  In  error  with  keeping  open  a 
tippling  honse  on  tbe  Sabbath  day,  con- 
trary to  law.  The  Information  was  not 
sworn  to  by  the  district  attorney;  neither 
was  it  founded  upon  any  preliminary  ex- 
amination previously  held,  nor  upop  the 
oath  of  any  individual.  Upon  this  infor- 
mation a  warrant  was  Issued,  upon  which 
plaintiffs  In  error  were  arrested,  and 
brought  into  court.  A  motion  to  auash 
tbe  indictment  was  afterwards  inter- 
posed, for  tbe  following  reason,  inter  alia: 
Because  such  information  was  not  veri- 
fied or  presented  upon  the  oath  of  any 
party.  The  motion  to  quash  having  been 
overruled,  a  trial,  couvictlon,  aud  sen- 
tence followed. 

J.  K.  Vanatta  and  W.  Harrison,  for 
plaintiffs  in  error.  Joseph  H.  Maupin, 
Atty.  Gen.,  for  the  People. 

HAYT,  C.  J.,  (after  stating  the  facts.) 
Authority  to  institute  tbe  prosecution  by 


information  is  claimed  under  section  1  of 
an  act  entitled  "An  act  to  confer  original 
jurisdiction  upon  county  courts  In  mis- 
demeanor cases."  Section  1:  "Original 
jurisdiction  is  hereby  conferred  upon  the 
county  courts  in  each  of  the  several  coun- 
ties of  this  state  in  cases  of  misdemeanor, 
and  such  courts  shall  hereafter  be  era- 
powered  to  try  such  cases  upon  informa- 
tion by  the  district  attorney  of  tbe  dis- 
trict in  which  such  counties  are  situat- 
ed." Hess.  Laws,  1880.  p.  101.  It  is 
claimed  that  under  this  provision  the  in- 
formation need  not  necessarily  be  based 
upou  the  oath  or  affirmation  of  uny  per- 
son, reduced  to  writing;  that  it  is  suffi- 
cient in  this  respect  if  signed  by  the  proper 
prosecuting  officer.  In  support  of  tbe  po- 
sition taken  by  counsel,  reference  is  made 
to  tbe  common  law.  It  is  undoubtedly 
true  that,  under  the  ancient  common  law, 
the  attorney  general  might  inform  against 
any  party  for  a  criminal  offense,  either 
upon  sufficient  evidence,  or  without  any 
evidence  at  ail.  But  this  rule  of  the  com- 
mon law  has  been  essentially  changed  in 
.this  respect  by  the  seventh  section  of  our 
bill  of  rights,  which  provides  that  no  war- 
rant "to  search  any  place,  or  seise  any 
person  or  thing,  shall  issue  without  de- 
scribing the  place  to  be  searched,  or  the 
person  or  thing  to  be  seized,  as  near  as 
may  be,  nor  without  probable  cause,  sup- 
ported by  oath  or  affirmation,  reduced  to 
writing. "  Tbe  language  of  this  section  is 
too  plain  to  admit  of  misconstruction. 
An  information  can  serve  no  practical 
purpose  iu  the  administration  or  the  crim- 
inal law  unless  a  legal  warrant  can  be  is- 
sued thereon;  and,  to  justify  a  warrant, 
there  must  be  a  charge  under  oath,  re- 
duced to  writing.  The  public  prosecutor 
is  no  longer  authorized  to  institute  a 
criminal  prosecution  against  any  person 
by  reason  of  his  official  signature  merely. 
To  allow  bim  to  do  so  would  be  contrary 
to  the  express  provisions  of  the  bill  of 
rights  quoted;  and  the  "probable  cause 
supported  by  oath  or  affirmation, "  pre- 
scribed by  this  section,  is  the  oath  or 
affirmation  of  those  parties  who  depose 
to  tbe  facts  upon  which  the  prosecution 
Is  founded.  U.S. v.Tureaud,  20  Fed.  Rep. 
621.  This  is  now  the  settled  law  in  the 
federal  courts,  nnder  the  fourth  amend- 
ment to  the  constitution  of  the  United 
States,  which  Is  substantially  the  same  as 
tbe  provisions  of  our  bill  of  rights.  Id.; 
U.S.  v.  Maxwell.  3  Dill.  275;  U.  S.  v.  Po- 
lite, 85  Fed.  Rep.  58;  U.S.  v. Smith,  40  Fed. 
Rep.  755.  Section  B  of  the  bill  of  rights  of 
Illinois  Is  almost  identical  with  section  7, 
above  quoted.  The  provisions  of  the 
Illinois  constitution  came  before  the  su- 
preme court  of  that  state  in  the  case  of 
Myers  v.  People,  67  111.  508,  and  it  was 
there  held  that  an  affidavit  by  tbe  public 
prosecutor  is  essential  to  the  validity  of 
an  Information.  In  that  case  the  Infor- 
mation was  based  upon  tbe  oath  of  a  pri- 
vate party,  while  in  this  case  no  oath 
whatever  was  required.  See,  also,  State 
v.  Montgomery,  8  Kan.  851;  State  v.  Nulf, 
15  Kan.  404.  The  act  with  reference  to  In- 
formations, to  be  found  in  the  Sessions 
Laws  of  1891,  commencing  at  page  240, 
seems  to  have  been  prepared  with  special 


Digitized  by  Google 


276 


PACIFIC  REPORTER,  Vol.  32. 


(Colo. 


reference  to  the  provisions  of  our  bill  of 
lights,  and  the  decisions  of  the  courts 
based  thereon.  If  carefully  followed,  er- 
rors like  the  one  committed  in  this  case 
will  in  the  fnture  be  avoided.  As  the  In- 
formation in  this  case  is  not  supported  by 
the  oath  or  affirmation  of  any  person, 
th«*  prosecution  and  conviction  thereunder 
were  in  violation  of  the  seventh  section  of 
our  bill  of  rights.  The  motion  to  quash 
should  have  been  sustained. 
Judgment  reversed. 


(18  Colo.  201) 

LOVE  LAND  v.  FISK  et  al. 

(Supreme  Court  of  Colorado.  Jan.  30,  1893.) 

Option  Contract  on  Land —Assignment  of  In- 
terest—Default  in  Payment— Rights  of  As- 
signee. 

1.  F.,  acting  for  O.  and  others,  entered 
into  an  agreement  by  which  L.  was  to  convey 
to  F.  certain  land  upon  payment  at  a  stipulated 
time,  the  agreement  containing  a  provision  that 
the  consideration  named  in  it  was  merely  an  op- 
tion for  the  purchase,  and  that  it  was  to  be  void 
on  default  of  such  payment  at  such  time.  Be- 
fore the  time  for  payment,  C.  assigned  part  of 
his  interest  to  plain  tiff,  to  which  assignment  F. 
assented,  acknowledging  that  he  held,  as  trus- 
tee for  C,  an  interest  in  the  agreement.  De- 
fault having  been  made  in  payment,  L.  de- 
clared the  agreement  void,  and  subsequently  a 
company  was  formed  with  L.  and  F.  as  officers, 
which  company  purchased  from  L.  this  same 
land,  and  in  its  sale  realized  large  sums.  Held, 
in  an  action  by  plaintiff  for  an  accounting,  and 
that  the  deed  to  the  company  be  declared  in 
trust  for  him  to  the  extent  of  his  interest,  that 
the  complaint  was  properly  dismissed. 

2.  A  provision  in  the  assignment  that  C. 
was  to  notify  plaintiff  of  any  default  in  the  pay- 
ment did  not  impose  upon  F.  the  duty  of  giving 
such  notice.  F.'s  duties  being  fixed  by  the  agree- 
ment, plaintiff,  as  the  assignee  of  C,  can  claim 
no  greater  rights  in  the  agreement  than  C. 

3.  Nor  will  such  a  provision  impose  the 
duty  on  L.  of  giving  such  notice  to  plaintiff,  for 
by  the  express  terms  of  the  agreement  it  was 
to  be  void  in  default  of  payment. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Frank  W.  Loveland  ogoinHt 
Archie  C.  Flak  and  others  to  have  a  deed 
of  certain  land  declared  in  trust  for  plain- 
tiff, and  for  an  accounting  of  the  sale  of 
such  land.  From  a  Judgment  dismissing 
the  complaint,  plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  GODDARD,  J.: 

On  the  15th  day  of  March,  1887,  the  de- 
fendant Flak,  in  consummation  of  an  ar- 
rangement between  himself  and  four  asso- 
ciates, entered  into  a  written  agreement 
with  the  defendant  Clark,  wherein  Clurk, 
In  consideration  of  the  sum  of  $f»,o<K),  (in 
hand  paid,)  contracted  and  agreed  to  sell 
to  Flak  certain  real  estate  near  Denver, 
and  execute  and  deliver  good  and  suffi- 
cient deeds  therefor  upon  the  payment  of 
$175,000,  as  follows :  $5,000  to  be  paid  on 
or  before  the  15th  day  of  June,  1887,  and  a 
further  sum  of  $35,000,  together  with  Inter- 
est oo  9170,000  from  the  15th  day  of  Juue, 
1887,  at  the  rate  of  7  per  cent,  per  anunm, 
on  or  before  the  15th  day  of  September, 
1887;  the  balance  of  the  purchase  price 
to  be  paid  by  six  promissory  notes  of  equal 


amounts  In  one,  two,  and  three  years 
from  date,  secured  by  a  trust  deed  on  the 
land.  It  was  futfber  provided  that  Fisk 
should'plant  not  lens  than  1,000  shade  trees 
upon  said  premises  during  the  spring  of 
the  year  1887,  and  also  cause  the  extension 
of  the  railway  known  as  the  "Circle  Rail- 
way "  so  as  to  run  through  said  premises, 
and  cause  to  be  established  upon  the 
premises  duriugtheyear  1887  a  depot  huild- 
ing.  Also  that  Flak  might  plat  the  prem- 
ises in  lots  and  blocks,  streets  aud  alleys, 
(at  bis  own  expense,)  but,  If  he  required 
such  plat  to  be  filed  before  the  first  $40,000 
was  paid,  then  he  should  pay  Clark  $2,- 
500,  which  should  apply  on  the  purchase 
price.  This  agreement  contains  the  fol- 
lowing: u  It  being  the  intention  hereof  on 
the  part  of  said  first  party,  in  considera- 
tion of  the  $5,000,  receipt  whereof  is  here- 
inabove acknowledged,  to  convey,  grant, 
and  confirm  unto  the  second  party,  bis 
legal  representatives  or  assigus,  the  op- 
tion of  purchasing  the  above-described 
premises  under  the  terras  and  considera- 
tions before  particularly  specified;  and  it 
is  especially  agreed  and  understood  that 
nothing  herein  contained  shall  he  deemed 
or  taken  to  require  the  second  party  to 
make  the  payments  or  purchase  the  prop- 
erty under  the  terms  of  this  agreement. 
And  If  the  second  party  shall  elect  to  aban- 
don the  purchase  of  the  property,  or  not 
make  the  payments  under  the  terms  of 
tliis  agreement,  and  shall  notify  the  first 
party  In  writing  of  such  election,  then  this 
ugreement  shall  be  canceled  and  held  for 
naught,  and  the  second  party  discharged 
from  all  liabilities  hereunder;  but  If  the 
second  party  shall  have  made  any  pay- 
ments herein  provided  for  be  shall  not  re- 
cover the  same  from  the  first  party,  but 
the  same,  together  with  the  $5,000  in  cash 
this  day  paid,  shall  be  held  and  deemed  as 
the  full  consideration  of  this  option. "  On 
the  20th  day  of  March,  1887,  J.  Klliott  Con- 
dict,  one  of  the  associates,  and  an  owner 
of  one  fifth  interest  in  the  contract  so  en- 
tered Into  by  Fisk,  assigned  aud  trans- 
ferred, for  n  valuable  consideration,  an 
undivided  one  half  of  his  interest  in  said 
contract  to  the  plaintiff,  Frank  W.  Love- 
land.  In  this  assignment  It  was  provided 
that  Condict  was  to  pay  all  the  considera- 
tion for  the  interest  so  assigned ;  and  up- 
on the  failure  of  said  Condict  to  pay  In  full 
the  consideration  for  said  one  fifth  inter- 
est, then  Frank  W.  Loveland,  bis  heirs  or 
assigns,  were  to  have  reasonable  notice 
of  such  failure,  and  should  have  the  right 
and  privilege  to  finish  said  payments,  and 
to  have  and  take  all  the  profits  aud  ben- 
efits arising  out  of  or  in  any  wise  accruing 
from  the  same.  That  Loveland  was  to  be 
free  from  all  assessments,  charges,  or  lev- 
ies of  any  kind  or  nature  whatsoever  on 
account  of  the  payments  for  said  one  tenth 
interest,  or  the  preservation  or  Improve- 
ment of  same.  This  assignment  was  as- 
sented to  by  defendant  Fisk  in  writing,  as 
follows:  "This  Is  to  certify  that  J.  Elliott 
Condict  is  the  owner  of  a  1-5  Interest  in 
and  to  the  contract  between  Rufus  Clark 
and  Archie  C.  Fisk.  dated  March  15,  1887, 
referred  to  In  the  above  contract;  and  at 
present  I  am  trustee  to  the  extent  of  said 
interest  for  said  Condict;  and  he  has  the 
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right  to  transfer  1-5  interest,  or  any  part 
thereof,  and  as  trastee  I  will  recognise  any 
such  transfer  or  assignment."  This  in- 
strument was  filed  for  record  April  26, 1887, 
and  duly  recorded.  The  $5,000  due  June 
15,  1SS7,  was  not  paid,  and  on  the  23d  day 
of  June,  1887,  Fink,  acting  for  himself  and 
associates,  entered  into  a  supplemental 
written  agreement  with  Clark,  wherein 
the  payment  of  the  95,000  to  be  made  on 
or  before  the  15th  day  of  June,  1887,  was 
extended  until  the  15th  day  of  September. 
1887.  and  the  payment  of  f 82,500  was  ex- 
tended until  the  15th  day  of  October,  1887. 
As  consideration  for  such  extension  Fisk 
was  to  build  and  put  down  an  artesian 
well  upon  the  premises.  It  was  further 
agreed  therein  that  upon  the  payment  of 
the  $ 2,500,  which  Fisk  agreed  to  pay  be- 
fore the  filing  of  a  plat,  and  by  11  o'clock 
on  Saturday.  July  2, 1887,  a  plat  or  map 
of  the  lands  should  be  61ed  in  the  record- 
er's office.  The  $2,500  was  paid  and  plat 
filed.  This  supplemental  agreement  plain- 
tiff allege*  contained  other  material  modi- 
fications of  the  original  that  were  preju- 
dicial to  his  interest,  and  that  it  was 
made  without  h's  knowledge  or  consent. 
It  appears  from  the  evidence  that  neither 
Fisk  nor  his  associates  paid  the  $5,000  on 
September  15, 1887,  or  any  part  thereof, 
and  that  Clark,  on  the  16th  of  September, 
1887,  demanded  payment  from  all  the  par- 
ties orlgiually  interested,  except  Condict, 
who  was  then  absent;  and,  they  declin- 
ing to  pay  said  sum,  or  anything  further 
under  the  agreement,  he  declared  the  same 
forfeited,  and  thereupon  placed  the  prop- 
erty in  the  hands  of  real-estate  agents  for 
sale.  About  the  1st  of  October,  upon  the 
request  of  Clark,  Fisk  promised  to  execute 
a  quitclaim  deed,  but  did  not  do  so  nntil 
November  26,  18*7:  and  in  April,  1S90, 
Condict  also  executed  a  quitclaim  deed  for 
the  purpose  of  clearing  the  record.  On 
November  26,1887,  the  defendant  company 
was  organised  with  Clark  as  president, 
Enos  Miles,  vice  president,  and  Fisk,  sec- 
retary. On  that  date  a  contract  was  en- 
tered Into  between  Clark  and  the  company 
for  the  sale  of  the  property  specified  In  the 
original  agreement  for  the  sum  of  $180,000. 
in  deferred  payments,  running  six  years  at 
7  per  cent,  per  annum,  secured  by  a  trust 
deed.  Fisk  was  given  an  option  for  five 
years  to  purchase  one  third  of  the  capital 
stork  of  the  company  at  its  par  value  up- 
on the  payment  of  that  proportion  of  the 
monthly  interest  on  the  notes  given  for 
the  purchase  money.  For  about  two 
years  he  paid  this  interest,  amounting  to 
about  $350 per  month.  That  the  company 
has  received  in  money  and  securities  $122,- 
000  for  lots  sold  up  to  the  time  of  the  trial 
below,  and  over  one-half  of  the  land  was 
still  held  by  the  company.  The  value  of 
the  land  has  risen,  from  the  fall  of  1887  to 
the  time  this  suit  was  commenced,  from 
$300  to  $400  an  acre  to  from  $1,200  to 
$2,000  an  acre.  The  plaintiff  below  (plain- 
tiff in  errorbere)  commenced  this  suit  Feb- 
ruary 14.  1891,  prays  for  an  accounting, 
and  that  the  deed  to  the  company  be  de- 
clared in  trust  for  him  to  the  extent  of  his 
interest,  and  that  it  execute  a  deed  to  him 
for  one  tenth  of  the  land  remaining  uu- 
sold.  Judgment  dismissing  complaint. 


J.  P.  Brock  way  and  H.  E.  Lathe,  for  ap- 
pellant. Rogers,  Shafrotb  &  Walling  and 
Enos  Miles,  for  appellee. 

GODDARD,  J.,  (after  stating  the  facts.) 
The  gravamen  of  the  action  is  that  the 
defendant  Fisk  violated  his  trust,  and, 
with  the  intent  to  defraud  the  plaintiff  in 
error  out  of  his  interest  in  the  trust  estate, 
conspired  with  Clark  and  Condict  to  can- 
cel and  forfeit  the  original  agreement; 
that  the  supplemental  agreement  and  the 
subsequent  transfer  to  the  defendant  com- 
pany were  made  In  consummation  of  such 
fraudulent  purpose;  that  by  virtue  of  the 
assignment  and  transfer  by  Condict  tne 
plaintiff  in  error  became  vested  with  an  un- 
divided one-tenth  interest  in  the  original 
contract  that  was  nonforfeitable,  and  that 
the  company  took  title  to  the  real  estate 
with  notice,  and  subject  to  his  equity; 
that,  Fisk's  dealings  with  the  company 
in  relation  to  the  property  being  iu  vio- 
lation of  his  trust,  the  benetlts  thereby  ac- 
quired inured  to  the  plaintiff  in  error  In 
proportion  to  his  interest.  There  is  no 
evidence  cf  any  conspiracy  between  Clark, 
Condict,  and  Fisk,  or  either  of  them,  or 
of  bad  faith  on  the  part  of  Fisk  in  procur- 
ing the  supplemental  ngreement.  On  the 
other  band.it  clearly  appears  from  uncon- 
tradicted testimony  that  he,  Fisk,  acted 
in  good  faith,  and.  as  be  believed,  for  the 
best  interests  of  himself  and  associates, 
in  procuring  theextension.  By  this  agree- 
ment the  option  to  purchase  was  extend- 
ed three  months  after  they  were  in  default 
In  making  the  first  payment.  This  being 
the  only  office  it  performed,  by  reason  of 
the  failure  to  make  the  payments  as  ex- 
tended, whether  its  terms  In  other  respects 
were  more  or  less  favorable  to  the  benefi- 
ciaries, Is  immaterial  to  this  controversy. 
It  appeursfrom  the  evidence  that  Fisk, 
Mcintosh,  Condict,  H.  R.  and  E.  O.  Wol- 
cott  agreed  among  themselves  to  obtain 
an  option  to  purchase  the  real  estate  in 
question  from  defendant  Clark ;  that  Fisk, 
in  his  and  their  behalf,  made  the  agree- 
ment dated  March  15,  1887,  In  bis  own 
name,  and  thereby  became  a  trustee  of 
their  respective  Interests  in  that  agree- 
ment. He  assumed  no  active  fiduciary 
duties,  but  simply  became  the  repository 
of  those  Interests,  and  represented  them 
only  in  so  far  as  the  improvement  and 
management  of  the  property  was  under 
his  supervision  and  control.  He  was  un- 
der no  obligation,  contractual  or  arising 
from  the  naturoof  his  trust,  to  pay  any 
portion  of  the  purchase  price  other  than 
his  own.  His  declaration,  indorsed  on 
the  assignment  by  Condict  to  the  plaintiff 
In  error,  was  an  acknowledgment  only 
that  he  held  in  his  name  a  one-fifth  inter- 
est in  the  agreement  for  Condict,  and  a 
recognition  of  Condlct's  right  to  assign 
the  same,  and  did  not  n fleet  or  change  the 
nature  or  extent  of  the  trust.  Plaintiff  in 
error,  by  the  transfer  of  one  half  of  Con- 
dlct's interest,  acquired  no  other  or  great- 
er rights  than  Condict  himself  wasentitled 
to  under  the  original  agreement.  What 
those  rights  were  is  not  difficult  of  ascer- 
tainment. The  agreement,  by  ltw  terms, 
and  the  testimony  of  witnesses  who  were 
interested  in  the  transaction,  show  be- 
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yond  question  that  tbe  money  paid  and 
the  improvements  made  were  the  consid- 
eration for  an  option  to  purchase  only, 
and  were  not  a  part  of  the  purchase  price, 
and  that  tbe  parties  purchased  that  op- 
tion and  its  extension  with  a  full  under- 
standing that  time  wan  of  tbe  essence  of 
the  contract  to  purchase;  and  that  tbe 
payment  of  the  first  Installment  of  the 
purchase  price,  if  they  elected  to  purchase, 
must  be  made  within  tbe  life  and  limit  of 
tbe  option.  Moreover,  by  tbe  form  of  the 
contract  itself,  time  of  payment  was  made 
essential.  "Where  the  contract  is  really 
an  offer  on  one  Hide,  with  a  provision  that 
this  offer  must  Oh  assented  to  and  accept- 
ed, when  a  mere  acceptance  is  contemplat- 
ed, or  payment  must  be  made,  when  pay- 
ment was  tbe  act  of  acceptance  contem- 
plated, at  or  before  a  specified  date,  then, 
of  course,  tbe  act  of  assent  or  of  payment 
must  be  done  within  the  prescribed  time, 
and  time  is,  from  the  very  form  of  the 
contract,  essential.  If,  therefore,  a  ven- 
dor agrees  to  convey  if  payment  be  made 
at  or  before  a  given  date,  or  if  an  option 
is  given  which  is  to  be  uccepted  by  pay- 
ment within  a  giveu  time,  then  the  time  of 
tbe  payment  is  certainly  essential;  in  fact, 
payment  is  a  condition  precedent  to  tbe 
vesting  of  any  right  In  the  vendee."  Pom. 
Cont.  §  387.  It  is  unnecessary  to  notice 
other  conditions  that  concur  In  making 
time  the  essence  of  this  contract.  After 
tbe  expiration  of  the  time  fixed  for  tbe 
payment  of  tbe  first  installment,  the  op- 
tion, theretofore  irrevocable  by  reason  of 
the  consideration  paid  therefor,  ended  by 
express  limitation, and  the  offer  to  sell  up- 
on the  terniH  specified  thenceforth  was  uni- 
lateral, without  consideration,  and  rev- 
ocable by  Clark  at  any  time  before  pay- 
ment, which  was  tbe  aet  of  acceptance 
contemplated.  No  payment  of  any  part 
of  tbe  purchase  price  having  been  made. 
Fisk  and  his  associates  acquired  no  equity 
in  the  land.  Clark  was  under  no  obliga- 
tion, legal  or  equitable,  to  demand  per- 
formance in  order  to  avail  himself  of  the 
right  to  revoke  tbe  offer;  nor  did  Con- 
diet's  personal  agreement  that  plaintiff  in 
error  should  have  uotice  if  he,  Cundlct, 
failed  to  make  any  of  the  specified  pay- 
ments, impose  the  duty  of  giving  such  no- 
tice upon  Clark  or  Fisk.  Their  duties  and 
obligations  were  fixed  by  the  original 
agreement,  and  could  not  be  changed  by 
any  private  arrangement  bet  ween  Condict 
and  plaintiff  in  error,  to  which  they  were 
not  parties,  and  in  no  way  interested  in  the 
consideration  paid  therefor.  Clark's  right 
to  revoke  the  offer  as  against  Fisk  and 
associates  under  the  facts  shown  is  clear, 
and  the  plaintiff  in  error,  by  virtue  of  bis 
right  derived  through  Condict,  held  no 
other  or  greater  right  than  they.  Whilo 
it  Is  true  that  a  trustee  cannot,  during  the 
continuance  of  his  trust,  deal  with  the 
trust  property  for  his  own  benefit,  it  is 
equally  true  that  when  the  trust  ceases  he 
occupies  tbe  same  relation  to  the  trust 
property  as  a  stranger,  and  may  in  good 
faith  acquire  an  interest  therein  by  pur- 
chase or  otherwise.  As  we  have  seen,  the 
trust  held  by  Fisk  was  limited  to  the  time 
of  the  option,  and  when  the  option  euded 
bis  trust  ceased.   It  ended  September  10, 


1887.  For  60  days  thereafter  tbe  property 
was  in  the  hands  of  agents  for  sale,  and 
not  until  some  time  in  the  latter  part  of 
November  did  he  acquire  any  interest  in 
tbe  same,  at  which  time  he  was  as  free  to 
deal  with  Clark  in  relation  to  tbe  land  as 
any  stranger.  Tbe  Interest  by  bira  then 
acquired  was  in  no  way  in  consideration 
of  past  investments,  but  upon  a  new  and 
valuableconsideratlon,  to  be  by  him  there- 
after paid.  Tbe  assumption  that  the  quit- 
claim deed  given  by  him  at  that  time  was 
a  part  of  the  consideration  for  sncb  inter- 
est is  not  sustained  by  tbe  evidence.  He 
bad  no  interest  to  convey  thereby,  and  tbe 
deed,  an  its  terms  express,  was  for  the  pur- 
pose solely  of  clearing  from  th«  title  to  tbe 
land  tbe  cloud  cast  thereon  by  tbe  record 
of  the  assignment  by  Condict  to  plaintiff 
in  error,  and  for  no  other  purpose.  On  a 
careful  review  of  the  record,  we  are  con- 
vinced that  tbe  contention  of  plaintiff  in 
error  is  without  merit.  The  Judgment  of 
the  district  court  is  accordingly  affirmed. 


(18  Colo.  220) 
In  re  BOARD  OF  CAPITOL  COMMIS- 
SIONERS. 

(Supreme  Court  of  Colorado.   Jan.  31,  1803.) 

Erection  of  State  Capitol  —  Tekm  op  Office 
of  Board  of  Managers. 
By  act  of  legislature  approved  April  1, 
1889,  a  board  of  capital  managers  was  created, 
and  their  term  of  office  was  fixed  "until  the  en- 
tire completion  and  furnishing  of  said  capitol 
building,  and  the  full  acceptance  of  the  same 
by  the  state."  Section  9  of  the  same  act,  after 
providing  for  the  regulation  by  the  board  of  the 
expenses  according  to  the  appropriations,  de- 
clares that  "the  entire  construction  and  fur- 
nishing of  said  capitol  building  shall  be  com- 
pleted by  the  1st  day  of  January,  A.  D.  1893;" 
and  in  another  act,  approved  April  0,  1889,  re- 
lating to  the  construction  of  the  building  and 
appropriations  therefor,  it  is  provided  that  "the 
time  within  which  said  building  is  to  be  com- 
pleted is  extended  to  January  1,  A.  D.  1893." 
Held,  that  the  specifications  of  time  in  regard 
to  the  completion  of  the  building  did  not  limit 
the  tenure  of  office  of  the  board  of  managers, 
which  will  continue  until  the  acceptance  of  the 
building  by  the  state,  unless  the  legislature 
shall  otherwise  provide. 

Tbe  opinion  is  in  response  to  the  follow- 
ing communciation  and  interrogatory 
from  the  governor: 

To  the  Honorable,  tbe  Judges  of  tbe  Su- 
preme Court.  Question  submitted. 
At  a  meeting  of  the  board  of  capitol 
managers,  held  ar  tbe  office  of  said  hoard 
on  tbe  16th  day  of  January,  1893,  at  which 
there  were  present  Governor  Davis  H. 
Waite.  chairman.  Job  A.  Cooper,  Otto 
Mears,  Perry  F.  Croweli,  and  Charles  J. 
Hughes,  Jr..  members,  of  said  board,  on 
motion  of  Hon.  Job  A.  Cooper  the  govern- 
or was  requested  to  submit  to  tbe  su- 
preme court  the  question  as  to  whether  or 
not  the  term  of  office  of  the  said  board  ex- 
pired January  1,  1893.  This  question 
arises  as  follows:  By  act  of  tbe  legislature 
approved  April  1,  1885,  a  board  of  capitol 
managers  was  created,  consisting  of  five 
members,  whose  term  of  office  was  six 
years,  and  whose  compensation  was  five 
dollars  per  day  and  traveling  expenses 


Digitized  by  Google 


Colo.)     KNOWLES  c.  CLEAR  CREEK,  PLATTE  RIVER  &  MILL  DITCH  CO.  279 


when  actually  employed.  By  act  of  the 
legislature  approved  April  1,  1889,  the  for- 
mer act  was  repealed,  and  a  new  board  of 
capitol  managers  created,  to  consist  of  the 
governor  of  the  state  as  chairman,  and 
four  members,  with  a  salary  for  each 
member,  except  the  governor,  of  $2,500  per 
annum.  The  term  of  office  as  fixed  in  said 
law  was,  "until  the  entire  completion  and 
furnishing  of  said  capitol  building,  and 
the  full  acceptance  of  the  same  by  the 
state  of  Colorado."  In  the  same  act 
above  quoted,  commencing  on  page  360, 
Laws  1889,  §  9,  reads  as  follows:  "Sec.  9. 
Said  board  of  capitol  managers  shall  di- 
vide the  cost  of  labor  and  expenditure  for 
the  erection,  completion,  and  furnishing 
of  said  capitol  building  so  that  there  shall 
not  be  expended  in  any  one  year  an 
amount  in  excess  of  the  appropriation  for 
that  year,  and  the  entire  construction  and 
furnishing  of  said  capitol  building  shall  be 
completed  by  the  first  day  of  January,  A. 
D.  1893. "  In  another  act  approved  April  6, 
1889,  "relating  to  the  construction  of  the 
state  capitol  building  and  appropriating 
funds  therefor,"  section  1,  providing  for 
the  use  of  granite  instead  of  sandstone, 
and  hard  wood  instead  of  soft  wood, 
closes  with  the  following  proviso:  "Pro- 
vided, the  board  of  capitol  managers  are 
unable  to  complete  and  finish  said  capitol 
building  as  herein  provided  for  less  cost, 
aud  the  time  within  which  said  building 
is  to  be  completed  is  extended  to  January 
1,  A.  D.  1893."  The  words  "until  the  entire 
completion  and  furnishing  of  said  capitol 
building  and  the  full  acceptance  of  the 
same  by  the  state  of  Colorado."  If  they 
stood  by  themselves,  and  were  not  other- 
wise alluded  to  or  limited,  might  well  be 
supposed  to  establish  an  Indefinite  term  of 
office,  to  be  concluded  only  by  the  com- 
pletion of  the  capitol  building  at  some  fu- 
ture time,  qo  matter  bow  distant;  hut 
when,  in  the  same  act,  it  is  provided  that 
"the  entire  construction  aud  furnishing  of 
said  capitol  building  shall  be  completed 
by  the  first  day  of  January,  A.  D.  1893," 
it  would  seem  that,  notwithstanding  the 
language  first  used  in  the  act  might  be 
said  to  establish  an  indefinite  term,  the 
legislature  bad  in  their  minds  a  definite 
limitation  of  that  term,  which  tbey  ex- 
pressed in  section  9,  above  quoted.  Again, 
the  same  legislative  body,  only  six  days 
later,  passed  another  act  in  which  they 
again  limited  the  time  for  the  completion 
of  said  capitol  building  to  January  1,1893. 
The  language  of  the  acts  of  the  legislature 
which  has  been  referred  to  has  created  a 
doubt  in  the  mind  of  the  present  executive 
of  the  state  as  to  whether  or  not  the  term 
of  the  present  board  of  capitol  managers 
(of  which  he  Is  ex  officio  a  member)  did 
not  terminate  on  the  1st  day  of  January, 
1893.  I  certify,  therefore,  that  the  ques- 
tion hereinbefore  submitted  is  important, 
and  arises  upon  a  solemn  occasion,  where- 
in the  executive  of  this  state  requires  t lie 
opinion  of  the  supreme  court  in  order  to 
properly  discharge  bis  duties. 

Most  respectfully  submitted, 

DAVIS  H.  WAITE,  Governor. 

PER  CURIAM.  Upon  a  full  and  careful 
examination  of  the  statutes  to  which  our 


attention  is  called, .  touching  the  duties 
and  office  of  the  board  of  capitol  commis- 
sioners, we  are  clearly  of  the  opinion  that 
the  term  of  office  of  the  present  board,  as 
fixed  and  limited  by  section  I.  Sess.  Laws 
1889,  p.  360,  continues  not  only  until  the 
entire  completion  and  furnishing  of  the 
capitol  building,  but  until  the  full  accept- 
ance of  the  same  by  the  state.  That  the 
language  of  section  9  of  the  same  act, 
specifying  the  time  for  the  completion  and 
furnishing  of  said  building,  was  not  in- 
tended by  the  legislature  to  limit  such  ten- 
ure; said  act,  in  so  far  as  it  relates  to  the 
time  of  completion,  being  directory  mere- 
ly. A  reference  to  past  legislation  In  rela- 
tion to  the  same  subject  shows,  by  the 
language  used  in  section  1  aforesaid,  the 
manifest  intent  of  the  legislature  to  con- 
tinue the  board  in  office  until  the  struc- 
ture is  actually  completed  and  accepted. 
Such  construction  is  consistent  with  the 
purpose  for  which  the  board  was  estab- 
lished, and  the  duties  it  is  to  perform. 
Therefore  the  term  of  the  present  board 
did  not  terminate  on  the  1st  day  of  Janu- 
ary, 1S93,  but  will  continue  until  the  hap- 
pening of  the  event  contemplated,  to  wit, 
"  the  full  acceptance  of  the  building  by  the 
state"  unless  the  legislature  shall  other- 
wise provide. 


(18  Oolo.  209) 
KNOWLES  y.  CLEAR  CREEK,  PLATTE 

RIVER  &  MILL  DITCH  CO. 
(Supreme  Court  of  Colorado.  Jan.  30,  1893.) 

Ikuioatiox  Companies  —  Rights  of  Stockhold- 
ers—Diversion op  Wateu. 
Where  a  stockholder  in  a  company  or- 
ganized for  supplying  water  to  landowners  has 
acquired  a  right  to  a  certain  amount  of  water, 
he  may  change  the  point  of  diversion  of  such 
water  from  one  ranch  to  another,  notwithstand- 
ing a  long  user  on  the  former,  unless  the  rights 
of  others  are  injuriously  affected,  or  unless  his 
right  to  so  divert  it  is  restricted  by  some  valid 
by-law  of  the  company,  or  agreement;  and  a 
by-law  impairing  such  a  right  would  have  no 
effect,  unless  authorized  by  the  charter  of  the 
company,  or  assented  to  by  the  stockholder 
whose  right  is  affected. 

Error  to  district  court,  Arapahoe  coun- 
ty. Application  by  Joseph  C.  Knowles  for 
a  mandamus  to  compel  the  Clear  Creek, 
Platte  River  &  Mill  Ditch  Company  to 
furnish  him  water  to  be  used  on  certain 
land.  Judgment  was  entered  denying  the 
writ,  and  pluintiff  brings  error.  Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  G  ODD  AUD,  J. : 

Joseph  C,  Knowles  brought  this  action 
to  compel  the  defendant  in  error  to  fur- 
uish  water  to  be  used  upon  a  certain  tract 
of  land  during  the  irrigating  season  of 
1888.  An  alternative  writ  of  mandamus 
was  Issued,  setting  forth  that  he  was  the 
owner  of  the  land  described,  and  owner 
of  one  half  share  of  the  stock  of  defendant 
company,  which  entitled  bim  to  70  inches 
of  water,  which  he  was  entitled  to  use 
upon  said  land.  Defendant,  in  its  return 
thereto,  admits  that  plaintiff  is  the  owner 
of  the  land  uud  the  one-half  share  of  stock, 
and  entitled  to  that  amount  of  water, 
but  denies  that  hehnstberighttouse  .it 
upon  the  land  described  in  the  alternative 
writ.   Admits  "  that  petitioner  holds  and 
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owns  one  half  share  of  the  stock  of  the  de- 
fendant, and  under  and  by  the  terms  of 
Its  by-laws,  and  the  understanding  and 
agreement  anionic  the  stockholders,  all 
holders  of  stock  have  the  right  to  have 
carried  through  its  ditch  water  to  the 
amount  of  seventy  Inches  to  each  one-half 
share  of  stock,  to  be  used  and  appro- 
priated upon  one  certain  piece  of  land." 
Alleges  that  Knowles  is  the  owner  of 
two  ranches,— the  one  described  in  the 
writ,  and  known  as  the  u  Lower  Ranch;" 
the  other  known  as  the  "  Upper  Ranch ; " 
that  the  water  he  la  entitled  to  by  virtue 
of  the  stock  owned  by  him  can  be  used 
only  on  the  upper  ranch. 

Thomas  Macon,  for  appellant.  Butler 
&  McKinley,  for  appellee. 

GODDARD,  J.,  (after  stating  the  Tacts.) 
The  evidence  offered  on  the  trial  below  is 
not  preserved  by  bill  of  exceptions,  and 
made  a  part  of  the  record,  and  therefore 
is  not  before  us;  and  we  can  look  only  to 
the  record  proper,  consisting  of  the  plead- 
ings and  Judgment,  to  determine  the  cor- 
rectness of  the  Judgment  of  the  court  be- 
low. The  question  presented  thereby  is 
as  to  the  right  of  the  plaintiff  in  error  to 
have  the  water,  or  any  portion  of  it,  to 
which  be.is  entitled  by  virtue  of  his  own- 
ership of  stock,  applied  to  land  other 
than  the  upper  ranch.  It  is  well  settled  in 
this  state  that  "one  who  acquired  the 
right  to  divert  the  waters  of  a  stream 
may  change  the  point  of  diversion  and 
place  of  use  without  losing  his  right  of 
priority,  where  the  rights  of  others  are 
not  injuriously  affected."  Fuller  v.  Min- 
ing Co.,  12  Colo.  12, 19Pac.  Rep.  886.  That 
the  plaintiff  in  error  would  have  the  right 
to  use  the  water  in  question  on  the  lower 
ranch,  notwithstanding  its  long  user 
only  upon  the  upper  ranch,  unless  such 
right  is  restricted  by  some  valid  by-law  or 
agreement,  we  entortaln  no  doubt,  and 
that  so  valuable  a  right  cannot  be  im- 
paired or  restricted  by  a  by-law  having 
that  effect,  unless  the  same  was  duly  au- 
thorized by  the  charter  of  the  company, 
or  assented  to  by  the  stockholder  whose 
right  is  affected  thereby.  Whether  It  was 
shown  on  the  trial  below  that  the  by-law 
in  question  was  authorized  by  the  char- 
ter, or  assented  to  by  plaintiff  in  error  or 
his  grantor,  or  that  such  an  agreement 
was  entered  into  by  plaintiff's  grantor, 
we  have  no  means  of  knowing.  But  sncb 
evidence  being  admissible  under  the  plead- 
ings, and  necessary  to-  sustain  the  Judg- 
ment, of  the  court  below,  it  is  to  be  pre- 
sumed that  It  was  produced,  and  the  Judg- 
ment of  the  court  below  is  accordingly 
affirmed.    Writ  denied. 


(IS  Colo.  186) 

PEOPLE  ex  ret.  ATTORNEY  GENERAL  v. 
MacUABE. 
(Supreme  Court  of  Colorado.   Jan.  30,  1803.) 

Disbarment  of  Attorney—  Advertising  fob  Di- 
vorces. 

1.  An  advertisement  reading:   "Divorces  le- 

filly  obtained  very  quietly;   good  everywhere.' 
ox  2344,  Denver."— is  against  good  morals,  is 
a  false  representation,  and  a  libel  on  courts  of 


justice;  and  repeated  publication  in  a  news- 
paper of  such  advertisement  by  an  attorney  con- 
stitutes malconduct  in  his  office,  for  which  the 
supreme  court  is  empowered  by  statute  to  strike 
his  name  from  the  roll  of  attorneys. 

2.  Where,  in  his  answer,  defendant  alleges 
that  he  advertised  for  divorce  business  in  en- 
tire ignorance  that  it  was  wrong,  that  he  ceased 
to  so  advertise  on  the  commencement  of  this 
proceeding,  and,  if  the  court  shall  adjudge  such 
advertising  wrong  or  malconduct  in  office,  he 
will  abide  by  the  directions  of  the  court,  and 
when  it  also  appears  that  this  is  the  first  case 
of  the  kind  brought  in  this  court,  the  court  wDl 
not  disbar  defendant,  but  will  suspend  him  for 
sir  months,  and  until  payment  of  all  the  costs  of 
this  proceeding. 

Original  proceedings  by  the  people  of 
the  state  of  Colorado,  on  the  relation  of 
the  attorney  general,  against  Isaac  J. 
MacCabe,  to  procure  bis  disbarment  as 
an  attorney  and  counselor  at  law. 

In  this  proceeding  the  petition  states 
that  respondent,  a  duly -licensed  attorney, 
has  beeu  guilty  of  malconduct  in  his  said 
office  as  an  attorney  and  counselor  at 
law,  in  that,  for  a  long  time  immediately 
preceding  the  exhibiting  of  the  petition, 
he  had  repeatedly  published  in  a  newspa- 
per of  large  circulation,  In  the  city  of  Den- 
ver, the  following  advertisement:  "Di- 
vorces legally  obtained  very  quietly ;  good 
everywhere.  Box  2844,  Denver."  Re- 
spondent, by  bis  answer,  admits  that  he 
caused  the  advertisement  to  be  published 
as  alleged  in  the  petition.  Cause  submit- 
ted upon  petition  and  answer. 

Joseph  H.  Manpin,  Atty.  Gen., for  plain- 
tiff.   Isaac  J.  MacCabe,  pro  se. 

ELLIOTT,  J.  The  ethics  of  the  legal 
profession  forbid  that  an  attorney  should 
advertise  bis  taleuts  or  bis  skill,  as  a  shop- 
keeper advertises  bis  wares.  An  attorney 
may  properly  accept  a  retainer  for  the 
prosecution  or  defense  of  an  action  for  di- 
vorce, when  convinced  that  bis  client  bus 
a  good  cause;  but  for  any  one  to  invite 
or  encourage  such  litigation  Is  most  repre- 
hensible. The  marriage  relation  is  too 
sacred,  it  affects  too  deeply  the  happiness 
of  the  family,  it  concerns  too  intimately 
the  welfare  of  society,  it  lies  too  near  thn 
foundation  of  all  good  government,  to  be 
broken  up  or  disturbed  for  slight  or  tran- 
sient causes.  In  the  present  case  we  are 
not  called  upon  to  deal  with  a  matter  of 
ordinary  advertising,  but  with  a  peculiar 
kind  of  advertising.  Respondent  did  not 
advertise  for  business  openly,  giving  his 
name  and  office  address.  His  advertise- 
ment was  anonymous,  and  well  calculated 
to  encourage  people  to  make  application 
for  divorces  who  might  otherwise  have  re- 
frained from  so  doing.  When  a  lawyer 
advertises  that  divorces  can  be  legally  ob- 
tained very  quietly,  and  that  such  divorces 
will  be  good  everywhere,  such  advertise- 
ment is  a  strong  inducement,  a. powerful 
temptation,  to  many  persons  to  apply 
for  divorces  who  would  otherwise  be  de- 
terred from  taking  such  a  step  from  a 
wholesome  fear  of  public  opinion.  The 
advertisement  published  by  respondent 
says,  in  effect:  "If  you  are  dissatisfied 
with  your  partner  in  life,— If  you  desire  a 
divorce,— communicate  with  me,  and  your 
desire  shall  be  gratified.    N-j  one  will 
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know  it.  You  Hee  I  advertise  anonymous- 
ly. I  do  not  even  subject  myself  to  criti- 
cism. Everything  will  he  done  very  quiet- 
ly, and  you  will  be  able  to  sever  the  disa- 
greeable marriage  tie  without  public  scan- 
dal, and  hence  without  reproach."  The 
fear  of  public  opinion  Is  not  the  highest 
motive,  bat  it  exercises  a  wbolesomelnflu- 
ence  in  many  ways.  It  Is  undoubtedly  po- 
tent in  preventing  many  suits  for  divorce; 
and  in  most  of  such  cases,  not  only  the 
individuals  directly  concerned,  but  the 
circle  of  society  In  which  they  move,  as 
well  as  society  at  large,  are  greatly  bene- 
fited by  the  restraining  influence  of  public 
opinion.  The  advertisement  published  by 
respondent  to  the  effect  that  divorces 
could  be  legally  obtained  very  quietly, 
which  would  be  good  everywhere,  was  the 
more  mischievous  because  anonymous. 
Such  an  advertisement  is  against  good 
morals,  public  and  private.  It  is  a  false 
representation,  and  a  libel  upon tbecourts 
of  justice.  Divorces  cannot  be  legally  ob- 
tained very  quietly  which  Khali  be  good 
anywhere.  To  say  that  divorces  can  be 
obtained  very  quietly  is  equivalent  to  say- 
ing that  the}'  can  be  obtained  without 
publicity.  Every  lawyer  knows  that  to 
obtain  a  legal  divorce  a  public  record  must 
be  made  of  the  proceeding;  the  com- 
plaint must  be  hied;  the  summons  roust 
Issue,  process  must  be  served  upon  the  de- 
fendant, either  personally  or  by  publica- 
tion In  a  public  newspaper,  proof  must  al- 
so be  taken ;  and  a  decree  must  he  public- 
ly rendered  by  tbe  court  having  Jurisdic- 
tion of  the  proceeding.  All  these  public 
proceedings  the  statute  imperatively  re- 
quires, and  for  a  lawyer,  by  an  advertise- 
ment, to  indicate  that  such  public  pro- 
ceedings can  or  will  be  dispensed  with  by 
the  courts  having  Jurisdiction  of  such 
cases,  is  a  libel  upon  the  integrity  of  the 
Judiciary,  that  cannot  be  overlooked  when 
brought  to  our  notice.  In  the  case  of 
People  v.  Brown,  17  Colo.  — ,  SOPac.  Rep. 
888,  this  court  said:  "When  this  court 
grants  a  license  to  a  person  to  practice 
law,  the  public,  and  every  Individual  com- 
ing in  contact  with  the  licensee  in  his  pro- 
f?ssional  capacity,  have  a  right  to  expect 
that  be  will  demean  himself  with  scrupu- 
lous propriety,  as  one  commissioned  to  a 
high  and  honorable  office.  A  person  en- 
Joying  the  rights  and  privileges  of  an  at- 
torney and  counselor  at  law  mast  also  re- 
spect the  duties  and  obligations  of  the 
position."  The  case  of  People  v.  Good- 
rich, 79  ill.  148,  was  a  disbarment  proceed- 
ing under  statutes  from  which  ours  were 
undoubtedly  borrowed.  Among  other 
things,  the  complaint  against  Goodrich 
set  forth  that  he  had  published  advertise- 
ments without  signature,  representing 
that  he  could  procure  divorces  without 
publicity,  and  by  such  advertisements  so- 
licited business  of  that  character  by  com- 
munication through  a  particular  post- 
office  box.  The  Goodrich  Case,  though 
similar  to  the  one  before  us,  was  more 
aggravated  in  some  respects.  Mr.  Justice 
Breese,  In  delivering  the  opinion  of  the 
court,  said:  "This  court,  having  power, 
by  express  law.  to  grant  a  license  to  prac- 
tice law,  has  an  inherent  right  to  see  that 
the  license  is  not  abused  or  perverted  to 


a  use  not  contemplated  In  the  grant.  In 
granting  the  license  it  was  on  the  implied 
understanding  that  the  party  receiving  it 
should,  at  all  times,  demean  himself  in  a 
proper  manner  ;  and  If  not  reflecting  hon- 
or upon  the  court  appointing  him,  by  his 
professional  conduct,  he  would  at  least 
abstain  from  such  practices  as  could  not 
fail  to  bring  discredit  upun  himself  and  the 
courts.  *  •  •  The  morale  of  defend- 
ant's professional  conduct  deserves  special 
notice.  He  makes  divorce  cases  a  special- 
ty. How  many  persons  in  our  broad 
land  weary  of  the  chain  that  binds  them? 
How  many  are  eager  to  seize  upon  the 
slightest  twig  that  may  appear  to  aid 
them  in  escaping  from  a  supposed  sea  of 
troubles,  in  which  wedded  life  has  im- 
mersed them?- How  many  are  fretting 
under  imaginary  ills,  and  what  better  de- 
vices than  those  practiced  by  this  defend- 
ant could  be  contrived  to  increase  these 
disquietudes,  and  stimulate  to  effort,  by 
perjury,  if  need  be,  to  free  themselves  from 
their  supposed  unhappy  condition?  Is 
It  desirable  that  divorce  cases  should  ac- 
cumulate in  our  courts?  If  so,  the  defend- 
ant Is  Justified  in  the  means  he  has  used 
and  is  using  to  that  end.  An  honorable, 
high-toned  lawyer  will  always  aid  a  de- 
serving party  seeking  a  divorce,  as  coming 
strictly  within  his  professional  duties.  He 
will  render  the  aid,  not  solicit  the  case; 
and  he  will,  in  all  things  regarding  it,  act 
the  man,  and  respect,  not  only  his  own 
professional  reputation,  but  the  character 
of  the  courts,  and  discharge  the  unpleas- 
ant duty  in  all  respects  as  an  honorable 
attorney  and  counselor  should  do." 

In  his  answer  in  this  case  respondent 
says.  In  effect,  that  in  advertising  for  di- 
vorce business  he  did  it  in  en  tire  Ignorance 
that  it  was  wrong:  that  ha  ceased  to  so 
advertise,  in  deference  to  the  court,  upon 
the  commencement  of  this  proceeding; 
that  If  this  court  shall  adjudge  such  ad- 
vertising to  be  wrong,  or  to  be  malcon- 
duct  in  office  as  an  attorney,  within 
the  meaning  of  the  statutes,  he  will  cheer- 
fully abide  by  and  obey  the  directions  of 
the  court  in  the  premises.  In  view  of 
these  statements  in  the  answer,  this  being 
the  first  case  of  the  kind  brought  in  this 
court,  we  do  not  feel  it  Incumbent  upon 
us  to  perpetually  deprive  respondent  from 
pursuing  his  business  as  an  attorney.  A 
court  intrusted  with  the  power  to  admit 
and  disbar  attorneys  should  be  consider- 
ate and  careful  in  exercising  its  jurisdic- 
tion. The  interests  of  the  respondent 
must  in  every  case  be  weighed  in  the  bal- 
ance against  the  rights  of  the  public;  and 
the  court  should  endeavor  to  guard  and 
protect  both  with  fairness  and  impartiali- 
ty. In  this  connection  the  words  of  Chief 
Justice  Marshall,  in  Ex  parte  Burr,  9 
Wheat.  529,  are  particularly  appropriate: 
"On  the  one  hand,  the  profession  of  an  at- 
torney is  of  great  Importance  to  an  indi- 
vidual, and  the  prosperity  of  his  whole 
life  may  depend  on  its  exercise.  The  right 
to  exercise  it  ought  not  to  be  lightly  or 
capriciously  taken  from  him.  On  the 
other,  it  is  extremely  desirable  that  the 
respectability  of  the  bar  should  be  main- 
tained, and  that  Its  harmony  with  the 
bench  should   be  preserved.     For  these 
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objects,  tome  controlling  power—some 
discretion — ought  to  reside  in  tbe  court. 
This  discretion  ought  to  be  exercised 
with  great  moderation  and  Judgment;  but 
it  muflt  be  exercised,  and  no  other  tribu- 
nal can  decide,  in  a  case  of  removal  from 
the  bar,  with  the  same  means  of  informa- 
tion as  the  court  itself. "  In  view  of  all  the 
circumstances  of  this  case,  the  Judgment 
of  this  court  Is  that  respondent  (Mac- 
Cabe)  be,  and  is  hereby,  suspended  from 
practice  as  an  attorney  and  counselor  at 
law  for  the  period  of  six  months  from  this 
date,  and  until  tbe  payment  of  all  the 
costs  of  this  proceeding. 


(8  Colo.  A.  MO) 

PIERSON  V.  WILTON. 
(Court  of  Appeals  of  Colorado.   Jan.  38, 1898.) 

Appeal  from  Pitkin  county  court. 

Action  by  Samuel  Wilton  against  H.  W.  Pierson 
to  recover  for  services  rendered.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Affirmed. 

Wm.  O'Brien,  for  appellant 

RICHMOND,  P.  J.  This  is  an  action  to  recover 
for  services  rendered.  It  was  originally  com- 
menced before  a  justice  of  the  peace  of  Pitkin 
county,  where  judgment  was  rendered  for  Samuel 
Wilton,  appellee.  Thereafter  on  appeal  the  cause 
was  tried  in  the  county  court,  and  judgment 
rendered  for  tbe  sum  of  $104.41.  To  reverse 
this  judgment,  this  appeal  was  prosecuted  to  the 
supreme  court,  and,  by  order  of  that  court,  trans- 
ferred to  this. 

The  sole  ground  relied  upon  is  that  the  evidence 
does  not  sustain  the  judgment.  It  is  sufficient  for 
us  to  say  that,  after  reading  the  abstract,  we  are 
of  the  opinion  that  there  is  testimony  to  support 
the  conclusions  reached  by  the  justice  of  the 
peace  and  the  county  judge,  and  that  under  the 
Innumerable  decisions  of  the  supreme  court,  as 
well  as  a  large  number  of  decisions  by  this  court, 
we  are  not  warranted  in  disturbing  the  judgment. 

The  judgment  will  be  affirmed. 

(18  Mont  76) 

GOODRICH  LUMBER  CO.  v.  DAVIE  et  aL 
(Supreme  Court  of  Montana.  Feb.  6,  1883.) 
Mechanic's  Lisn— Notice— Insufficient  De- 
scription—Enforcement— Judgment. 

1.  Under  Comp.  St.  dlv.  5,  8  1371,  provid- 
ing that  a  notice  of  a  material  man's  lien  shall 
give  a  correct  description  of  the  property  sought 
to  be  charged,  but  that  any  error  or  mistake  in 
the  description  shall  not  affect  the  validity  of 
the  lien,  provided  the  property  may  be  identified 
by  the  description,  a  notice  of  a  lien  particular- 
ly describing  lot  No.  14  on  a  certain  survey  as 
the  lot  to  be  charged,  is  not  sufficient  to  create 
a  lien  on  lot  No.  13  on  the  same  survey. 

2.  Nor  will  the  fact  that  the  notice  referred 
to  the  lot  as  the  lot  on  which  there  were  "cer- 
tain frame  buildings  and  outhouses"  constitute 
a  sufficient  identification,  as  such  description 
might  apply  to  any  lot  on  which  such  buildings 
stood,  even  though  it  appears  that  there  were 
no  buildings  on  lot  14,  while  there  were  such  on 
lot  13. 

3.  Where,  in  an  action  on  an  account 
against  the  contractor  of  a  building,  and  to 
foreclose  a  material  man's  lien  against  the 
owner,  the  complaint  states  a  cause  of  action 
on  the  account,  a  judgment  that  plaintiff  take 
nothing  because  no  cause  of  action  was  stated 
against  the  owner  will  be  so  modified  as  to  in- 
clude hi  Its  operation  defendant  owner  only. 

Appeal  from  district  court,  Cascade 
county;  Charles  H.  Benton,  Judge. 


Action  by  the  Goodrich  Lumber  Compa- 
ny against  E.  R.  Davie  and  others  on  an 
account,  and  to  foreclose  a  material  man's 
lien.  From  a  judgment  dismissing  tbe 
complaint,  plaintiff  appeals.  Modified. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  DE  WITT,  .7.: 

By  this  action  It  is  sought  to  obtain  a 
judgment  for  an  account,  and  to  foreclose 
a  lien  for  lumber  and  material  supplied  by 
the  plaintiff  for  a  building.  The  defend- 
ant Gelsthorpe  is  the  owner.  The  defend- 
ant Davie  Is  the  contractor  with  the  own- 
er for  the  construction  of  tbe  building, 
and  tbe  person  to  whom  the  material 
was  sold.  The  defendant  Welch  is  a  mort- 
gagee under  an  Instrument  dated  March 
21, 1891.  The  material  was  furnished  be- 
tween January  8  and  May  9,  and  the  Hen 
was  filed  May  12,  1891.  The  property 
against  which  It  is  sought  to  enforce  tbe 
lien,  and  that  which  is  actually  owned  by 
the  defendant  Oelsthorpe,  ia  described  In 
the  complaint  as  follows:  "Lot  thirteen, 
(13.)  In  block  two  hundred,  (200.)  of  the 
city  of  Great  Falls,  Cascade  county,  Mon- 
tana, as  designated  on  tbe  official  plat  of 
the  First  addition  to  tbe  town  of  Great 
Falls,  aforesaid,  as  che  same  Is  filed  in  the 
office  of  the  recorder  of  Cascade  connty, 
Montana. "  The  notice  of  lien  is  attached 
to  the  complaint  as  an  exhibit.  It  Drat 
mentions  the  premises  as  "that  certain 
frame  building  and  outhouses  erected  up- 
on that  certain  lot,  piece,  or  parcel  of  land, 
hereinafter  particularly  described."  Tbe 
particular  description  of  tbe  lot  found 
thereafter  in  the  notice  is  as  follows: 
"That  certain  lot,  piece,  or  parcel  of  land 
hereinbefore  mentioned,  and  to  which  this 
lien  applies  and  attaches,  Is  situate,  lying, 
and  being  In  the  city  of  Great  Falls,  coun- 
ty of  Cascade,  and  state  of  Montana,  par- 
ticularly described  as  follows,  to  wit :  Lot 
numbered  fourteen,  (14.)  In  block  number 
two  hundred,  (200.)  of  the  city  of  Great 
Falls,  Cascade  county,  Montana,  as  the 
same  Is  described  on  the  official  pint  of 
the  town  site  of  Great  Falls,  aforesaid,  a 
certified  copy  of  which  Is  on  file  in  tbe 
office  of  the  recorder  of  Cascade  county, 
Montana."  Tbe  description  In  tbe  notice 
of  the  Hen  is  of  lot  14,  block  200.  Tbe  com- 
plaint asks  foreclosure  against  lot  IS, 
block  200.  To  cover  tbe  point  that  the  de- 
scription in  tbe  notice  of  lien  was  for  one 
lot,  and  foreclosure  is  sought  against  an- 
other lot,  tbe  complaint  has  the  following 
paragraph :  "Plaintiff  further  alleges  that 
tbe  description  contained  in  said  lien  was 
at  tbe  time  tbe  only  description  known  to 
tbe  plaintiff  of  the  premises  upon  which 
said  building  was  erected,  and  that  said 
description  was  by  error  and  inadvertence 
placed  therein  :  that  block  200  was  at  said 
time  the  only  block  of  that  number  within 
the  city  limits  of  tbe  said  city  of  Great 
Falls,  and  the  lot  designated  within  said 
block,  within  the  description  contained  In 
said  lien,  Is  adjoining  and  contiguous  to 
the  lot  upon  which  said  dwelling  house  of 
the  said  W  H.  Gelethorpe  is  erected,  and 
is  separated  therefrom  only  by  an  imagin- 
ary line;  that  tbe  said  lot  fourteen  (14) 
described  in  said  lien  has  no  buildings 
whatsoever  thereon,  as  plaintiff  Is  In- 
formed and  believes;  that  said  lot  thirteen 
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(13)  is  now,  and  was  at  all  tbe  times  here-  | 
in  before  mentioned,  the  only  lot  in  said 
block  two  hundred  (200)  of  tbe  city  of 
Great  Falls,  aforesaid,  owned  by  said  W. 
H.  Gelsthorpe,  defendant  herein,  and  that 
said  fact  is,  and  was  generally  known  at 
the  time."  A  motion  was  made  to  strike 
out  these  allegations.  This  motion  was 
sustained.  Then  a  demurrer  to  the  com- 
plaint was  sustained,  and  Judgment  en- 
tered for  defendants.  The  plaintiff  ap- 
peals. The  appearance  on  this  motion 
and  demurrer  was  by  Gelsthorpe,  owner, 
and  Welch,  mortgagee,  only.  Davie,  the 
contractor  and  debtor,  did  not  Join  In  tbe 
proceeding.  Tbe  point  of  the  appeal  is 
whether  tbe  description,  as  made  in  tbe 
notice  of  Hen,  is  such  that  "  tbe  property 
may  be  identified  by  said  description." 
Section  1871,  dir.  0,  Co  rap.  St. 

Thos.  E.  Brady,  for  appellant.  Cooper 
ft  Pigott,  for  respondents. 

DB  WITT,  J.,  (after  stating  the  facts.) 
A  recent  case  in  Indiana  (18y0)says:  "Tbe 
principle  drawn  from  tbe  authorities  seems 
to  be  this  •  That  a  description  In  a  notice 
of  lien  cannot  be  supplied  by  oral  evidence, 
but  that  an  ambiguity  may  be  explained, 
and  the  premises  identified. "  McNamee  v. 
Bauck.  128  lnd.  59,  27  N.  B.  Rep.  428.  The 
description  in  tbe  notice  of  lien  in  tbe  oase 
at  bar  is  not  defective,  or  insufficient,  or 
uncertain.  It  does  not  come  within  tbe 
class  of  cases  where  descriptions  of  such  a 
nature  have  been  allowed  to  be  helped  by 
averment.  The  description  of  tbe  ground 
Is  perfectly  definite  and  certain.  Tbe  only 
difficulty  is  that  it  was  a  wholly  wrong 
description.  Tbe  Indiana  case  remarks 
tbat  a  description  in  a  notice  cannot  be 
supplied  by  oral  evidence.  Tbat  is  what 
Is  sought  to  be  done  in  tbecaseatbar, — to 
substitute  in  the  complaint  a  lot  wholly 
different  from  the  one  particularly  de- 
scribed in  tbe  notice  of  lien.  Again,  It  Is 
said  in  the  Indiana  case:  "But  tbe  ambi- 
guity may  be  explained,  and  the  premises 
Identified. "  There  is  no  ambiguity  here, 
either  latent  or  patent.  Tbe  notice  of  Hen 
clearly  and  particularly  describes  lot  14. 
It  Is  alleged  In  tbe  complaint  that  lot  13 
was  tbe  only  one  in  block  200  upon  which 
tbe  defendant  Gelsthorpe  had  any  build- 
ings, and  plaintiff  contends  that  tbe  build- 
ings were  a  sufficient  Identification  of  tbe 
land ;  and  cases  are  cited  where  a  descrip- 
tion of  the  buildings  was  held  to  sufficient- 
ly identify  tbe  land.  For  Instance,  "the 
brick  city  hail  to  be  erected  by  tbe  city  of 
HlUsboro."  Scholes  v.  Hughes,  77  Tex. 
482, 14  8.  W.  Rep.  148.  Again,  "a  mill  be- 
longing to  tbe  party  of  the  second  part,  at 
Marseilles,"  when  tbe  party  had  but  one 
mill,  (Strawn  v.  Cogswell.  28  111.  457;)  and 
other  cases  where  tbe  building  was  some 
public  or  well-known  structure,  and  where 
tbe  description  relied  upon  was  tbe  build- 
ing alone,  and  there  was  no  attempt  to 
describe  tbe  land,  either  by  metes  and 
bounds,  or  by  lot  and  block.  But  in  the 
case  at  bar  the  description  of  the  building 
Is,  "tbat  certain  frame  buildings  and  out- 
houses." Tbat  description  would  apply 
to  hundreds  of  premises  in  a  large  city.  It 
Is  not  like  a  city  haU,  (Scholes  v.  Hughes, 
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supra,)  or  the  works  of  the  La  Crosse  City 
Gas  Light  &  Coke  Company,  (Brown  v. 
Coke  Co.,  16  Wis.  578.)  The  lienor  herein 
does  not  depend  upon  the  building  and 
outhouses  for  description,  but  gives  force, 
in  his  notice,  to  wbat  be  calls  a  "more 
particular  description"  of  the  premises; 
that  is,  by  lot  and  block,  on  an  official  plat 
filed  In  a  public  office.  It  is  said  in  North- 
western Cement,  etc.,  Co.  v.  Norwegian, 
Danish,  etc.,  Seminary,  43  Minn.  452,  45  N. 
W.  Rep. 80S:  "In  this  state  tbe  important 
means  of  identifying  real  estate  Is,  in  tbe 
case  of  urban  property, the  description  ac- 
cording to  tbe  plat."  The  same  system 
obtains  in  this  state.  In  the  cities  and 
towns,  and  even  small  villages,  tbe  system 
is  well-nlgb  universal  to  describe  land  by 
lot  and  block  of  tbe  plat  of  an  official  sur- 
vey filed  In  the  proper  public  office. 

Our  statute  provides:  "But  any  error 
or  mistake  In  said  •  •  •  description 
shall  not  affect  the  validity  of  said  lien, 
provided  tbe  property  may  be  Identified 
by  said  description."  Section  1371,  dir.  5, 
Comp.  St.  In  tbe  description  und*r  con- 
sideration there  is  no  error  or  mistake. 
"Lot  14  In  block  200"  is  certain,  definite, 
and  unmistakable.  By  It  one  would  iden- 
tify that  piece  of  ground  as  officially  plat- 
ted. By  It  be  would  not  Identify  lot  13.  A 
description  of  lot  14  cannot  sustain  a  Hen 
for  materials  furnished  and  used  in  the 
erection  of  a  building  on  lot  18.  Tbe  Judg- 
ment of  the  court  was  that  the  plaintiff 
take  nothing  by  Its  complaint,  and  tbat 
said  defendants  Gelsthorpe  and  Welch  re- 
cover their  costs.  But  a  cause  of  action 
is  stated  in  tbe  complaint  against  Davie, 
the  contractor,  on  an  account  for  the  ma- 
terial furnished  to  him;  therefore  the  Judg- 
ment that  tbe  plaintiff  take  nothing  by 
its  complaint  was  not  warranted,  because 
all  that  tbe  court  reached  was  that  there 
was  not  a  cause  of  action  against  the 
owner  and  a  mortgagee.  The  district 
courtls  therefore  directed  to  modify  the 
Judgment  so  that  it  shall  be  to  tbe  effect 
tbat  tbe  plaintiff  take  nothing  by  its  com- 
plaint as  againut  Gelsthorpe  and  Welch 
only.  Tbe  Judgment  as  so  modified  la 
affirmed. 

PEMBERTON,  C.  J.,  and  HARWOOD, 
J.,  concur. 

(12  Moot.  83) 

Mcdonald  v.  pmcus  et  si 

(Supreme  Court  of  Montana.  Feb.  6, 1898.) 
Sham  Answbk— Judgment  on  Pleadings. 

L  Where,  in  an  action  on  a  note  by  the  in- 
dorsee against  the  makers,  the  answer  states  as 
a  sole  defense  that  the  payee  failed  to  perform 
services  which  he  agreed  to  perform  as  the  con- 
sideration for  the  note,  bnt  does  not  allege  the 
terms  of  the  agreement,  or  the  conditions  there- 
of, snch  answer  is  properly  stricken  from  the 
files  as  sham;  Code  Civil  Proa  §  101,  providing 
that  sham  and  irrelevant  answers  and  irrele- 
vant matter  inserted  in  a  pleading  may  be 
stricken  out,  on  snch  terms  as  the  court  may,  in 
its  discretion,  impose. 

2.  Defendants  having  failed  to  amend  after 
the  defective  condition  of  their  answer  was 
brought  to  their  notice,  judgment  was  properly 
rendered  against  them  on  the  pleadings. 

Appeal  from  district  court,  Silver  Bow 
County ;  Jobn  J.  Mc  Hat  ton,  Judge. 
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Action  by  Frederick  G.  McDonald 
against  I.  Pincus  and  others  to  recoveron 
a  note  made  by  defendants,  and  indorsed 
to  plaintiff.  From  a  Judgment  for  plain- 
tiff, defendants  appeal.  Affirmed. 

Tbe  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HARWOOD,  J.: 

This  is  an  action  to  enforce  payment  of 
a  promissory  note.  Tbe  complaint  al- 
leges that  said  note  was  executed  by  ap- 
pellants I.  Pincus  and  Joseph  Weyerborst 
to  one  Joseph  Saunders,  for  the  sum  of 
$250,  principal,  to  bear  interest  after  ma- 
turity, payable  »0  days  after  date,  a  copy 
of  which  note  is  set  forth  in  the  com- 
plaint; that  said  Joseph  Saunders  trans- 
ferred said  note,  by  indorsement,  lo  plain- 
tiff; that  no  part  of  said  sum  bas  been 
paid;  wherefore  plaintiff  demands  Judg- 
ment for  the  principal,  interest,  and  costs. 
The  defendants  answer  the  complaint  as 
follows'  "  First,  that  the  note  mentioned 
and  described  in  the  complaint  was  given 
by  defendants  to  Joseph  Saunders,  therein 
named,  without  any  other  consideration 
than  is  hereinafter  stated ;  second,  that 
theretofore  defendant  I.  Pincus,  in  consid- 
eration of  tbe  promise  of  said  Joseph 
Saunders,  gave  said  Joseph  Saunders 
said  note,  as  an  accommodation,  without 
any  other  consideration,  and  solely  for 
the  accommodation  of  said  Saunders,  and 
upon  his  promise  to  do  and  perform  said 
labor  according  to  the  terms  of  said 
agreement;"  that  "said  defendant  Weyer- 
horst  Joined  In  the  making  of  said  note 
solely  for  the  accommodation  of  said 
Saunders  and  Pincus;  that  said  Saunders 
did  not  perform  tbe  labor  according  to 
tbe  terms  of  the  agreement  entered  into 
by  him  with  said  Pincus,  and  that  the 
said  note  was  made  without  any  consid- 
eration whatsoever  on  the  part  of  defend- 
ant Weyerborst;  that  plaintiff  is  not  a 
bona  fide  holder  of  said  note  for  a  val- 
uable consideration,  but  received  the  same 
with  notice  of  tbe  foregoing  facts,  and 
as  collateral  to  secure  .the  payment  of  an 
antecedent  debt,  and  without  paying 
any  consideration  therefor;"  that  "de- 
fendants deny  each  and  every  allegation 
of  tne  complaint  inconsistent  with  the 
foregoing  facts."  And  on  this  answer, 
which  is  entirely  quoted  above,  except  the 
formal  parts,  defendants  ask  Judgment 
for  costs.  This  answer  was  stricken  from 
tbe  files  of  said  case  as  sham,  on  motion, 
both  parties  appearing  at  tbe  bearing 
thereof.  It  appears  that,  on  the  bearing 
of  BHid  motion,  plaintiff  offered,  and  the 
court  received,  and  considered  in  support 
thereof,  the  separate  affidavit  of  plain- 
tiff and  his  attorney,  William  E.  Carroll, 
Esq.,  and  also  of  said  Joseph  Saunders, 
the  payee  of  said  note,  which  affidavits 
affirm  in  effect  that  all  the  allegations  of 
tbe  answer  are  false,  and  specifically  state 
the  facts  upon  which  affiants  base  that 
declaration.  The  record  shown  thut  de- 
fendants' counsel  excepted  to  the  ruling  of 
the  court  sustaining  plaintiff's  motion  to 
strike  out  defendants'  answer.  It  does 
not  appear  that  any  nttempt  was  made 
on  the  part  of  defendants  to  obtain  leave 
to  file  an  amended  answer  after  the  orig- 
inal was  stricken  out,  or  that  defendants 
otherwise  offered  any  defense  thereafter. 


Judgment  followed,  on  motion  of  plain- 
tiff, from  which  defendants  prosecute  this 
appeal. 

George  Haldorn,  for  appellants.  Wil- 
liam E.  Carroll,  for  respondent. 

HARWOOD,  J.,  (after  sta  tiug  the  facta.) 
Where  the  answer  tenders  an  issue  by 
direct  and  specific  denial  of  tbe  allegations 
of  tbe  complaint,  or  by  alleging  substan- 
tial facts  which  would  constitute  a  de- 
fense, if  true,  we  think  the  practice  of  re- 
ceiving and  considering  affidavits  contra- 
dicting those  allegations,  and  thereon 
striking  tbe  answer  out  as  sbara,  would 
not  be  approved,  although  there  can  be 
found  some  authorities  in  support  of  such 
practice.  See  Bliss, Code  PI.  §  422;  Boone, 
Code  PI.  §  252,  and  authorities  cited  and 
commented  on.  Such  a  practice  seems  to 
lead  towards  a  dangerous  and  unwar- 
ranted encroachment  upon  the  right  of 
trial,  in  the  ordinary  manner  provided  by 
the  constitution  and  laws,  before  judg- 
ment can  be  pronounced.  The  courta 
sanctioning  such  a  practice  appear  to 
have  encountered  that  difficulty,  and  It 
has  perhaps  been  the  cause  of  seeming  In- 
consistency In  their  decisions  on  tbat 
point  of  practice.  Our  Code  of  Civil 
Procedure  provides  upon  this  subject  tbat 
"sham  and  Irrelevant  answers,  and  irrel- 
evant und  redundant  matter  Inserted  In 
a  pleading,  may  be  stricken  out,  upon 
such  terms  as  tbe  court  may,  In  Its  discre- 
tion, impose. "  Section  101.  Our  view  of 
the  contemplation  of  that  provision  Is 
tbat  the  sham  pleading,  or  portion  there- 
of to  be  eliminated  on  motion,  is  such  as 
appears  manifestly  and  Inherently  sham 
by  reason  of  its  incompatibility  with  the 
la  w,  or  the  nature  and  condition  of  things 
within  the  judicial  knowledge,  or  appears 
to  be  false  by  comparison  with  other  dec- 
larations of  the  pleadings;  and  these  con- 
ditions should  appear  upon  a  considera- 
tion of  tbe  pleadings  alone.  In  this  case, 
however,  the  answer  is  wanting  in  alle- 
gations developing  a  ground  of  defense. 
All  that  portion  of  the  answer  which  is 
not  matter  of  admission  of  averment  in 
tbe  complaint  is  mere  vague  allusion  to 
some  agreement  for  labor,  alleged  to  have 
constituted  the  consideration  for  the  note 
in  question;  and  without  alleging  tbe 
terras  of  the  agreement  alluded  to,  or  even 
the  conditions  or  effect  thereof,  it  is  al- 
leged that  tbe  payee  failed  to  perform 
"said  agreement,"  the  existence  of  which 
is  only  intimated.  This  is  the  only  mat- 
ter of  defense  attempted  to  be  set  up,  and 
that  is  not  set  forth  so  as  to  enable  plain- 
tiff to  reply  to  tbe  same,  or  so  as  to  allow 
the  agreement  hinted  at  to  be  proved,  and 
therefore  it  could  not  be  available  as  a  de- 
fense under  this  answer.  When  the  defect- 
ive condition  of  the  answer  was  brought 
to  the  notice  of  the  defendants  by  the  pro- 
ceedings in  this  action,  they  appear  to 
have  made  no  effort  to  cure  its  incom- 
pleteness, under  the  liberal  provisions  of 
the  ('ode  allowing  amendments.  Plain- 
tiff was  entitled  to  judgment  on  the  plead- 
ings, and  the  court  was  warranted  in 
granting  the  judgment,  without  consider- 
ing any  motion  to  strike  tbe  answer  from 
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the  flies.  Therefore  let  the  judgment 
stand  affirmed,  witb  costs. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(IS  Moat.  87) 

BAKDWELL  et  al.  t.  ANDERSON  et  al. 

(Supreme  Court  of  Montana.   Feb.  6, 1893.) 

Mechanic's  Liex  —  Enfokcbment  —  Evidence— 
Pleading— Sufficiency  of  Lien  Account. 

1.  In  an  action  to  foreclose  a  lien  for  build- 
ing materials  it  is  not  necessary  to  prove  the 
filing  of  the  lien  before  introducing  proof  that 
the  materials  were  furnished  and  entered  into 
the  construction  of  the  building. 

2.  A  complaint  alleging  that  defendant  A, 
by  contract  with  defendants  C.  and  L.,  fur- 
nished the  materials  and  erected  a  building  on 
the  land  of  C.  and  L.,  herein  described,  and 
bought  of  plaintiffs'  assignor  windows,  frames, 
stairs,  doors,  inside  furnishing  material,  lum- 
ber, etc.,  of  the  agreed  value  of  $2,095,  which 
went  into  the  construction  of  said  building,  is 
sufficient. 

3.  A  lien  account  is  sufficiently  itemized 
which  describes  the  windows,  sash,  and  all 
classes  of  materials  sold,-  with  great  particu- 
larity, except  as  to  price,  which  appears  at  the 
foot  of  the  account,  showing  the  whole  amount 
due  at  the  price  agreed  upon,  since  the  account 
contains  sufficient  information  to  enable  any 
one  to  ascertain  whether  the  price  of  the  mate- 
rials was  reasonable,  and  whether  the  materials 
entered  into  the  construction  of  the  building. 

4.  An  objection  to  the  introduction  of  a 
Een  account,  on  the  ground  that  the  paper  pur- 
porting to  be  a  lien  is  not  a  charge  on  the  prop- 
erty described  in  the  complaint  and  lien,  should 
be  disregarded,  since  it  specifies  no  ground  of 
error. 

5.  Evidence  of  the  lien  account  of  a  sub- 
contractor is  not  objectionable  because,  at  the 
time  it  is  offered,  there  is  no  evidence  of  con- 
tractual relation  existing  between  the  furnisher 
of  materials  and  the  owner  of  the  land,  as  re- 
quired by  statute,  since  such  evidence  was  of- 
fered to  prove  an  allegation  in  the  complaint; 
and.  if  no  such  relation  was  shown  after  all  the 
evidence  was  in,  the  objection  could  be  made  hi 
summing  up  the  case. 

6.  The  objection  to  the  Introduction  of  a 
lien  account  'because  there  is  nothing  therein 
which  operates  as  a  notice  to  defendants  of  the 
materials,  and  value  thereof,  which  were  fur- 
nished for  said  building,"  raises  a  question  of 
law  as  to  the  sufficiency  of  the  lien  and  notice, 
and  should  have  been  raised  by  demurrer. 

7.  A  lien  account  showing  that  part  of  the 
materials  furnished  were  of  the  agreed  value  of 
$2,585,  and  part  of  the  reasonable  value  of 
$110,  is  not  inconsistent  with  a  complaint  alleg- 
ing that  the  goods  were  of  the  agreed  and  rea- 
sonable value  of  $2,085. 

A ppeal  fro m  d is t rlc t  court.  Cascade co a n- 
ty ;  Charles  H.  Benton,  Judge. 

Action  by  Bardwell,  Robinson  &  Com- 
pany aeainst  H.  A.  Anderson,  Timothy  E. 
'"oliins,  and  John  Lepley  to  foreclose  a  lien 
*  >r  building  materials.  Judgment  for  de- 
fendants.   Plaintiffs  appeal.  Reversed. 

Thos.  E.  Brady,  for  appellants.  John 
A.  Hoffman  and  Cooper  &  Plgott,  for  re- 
spondents. 

HARWOOD,  J.  This  is  an  action  for 
judgment  on  account,  and  to  foreclose  a 
lien  for  building  materials  alleged  to  have 
been  purchased  by  defendant  Anderson 
from  plaintiffs'  assignor,  one  F.  M.  Mor- 
gan, and  used  in  tbe  construction  of  a 
three-story  brick  block  by  said  defendant 


Anderson,  as  contractor  and  builder,  for 
defendants  Collins  and  Lepley,  on  a  lot  in 
Great  Falls,  Cascade  county,  Mont.,  owned 
by  the  two  last-named  defendants,  which 
building  is  known  as  the  u  Collins  &  Lepley 
Block.  The  complaint  in  setting  forth 
tbe  allegations  constituting  plaintiffs' 
cause  of  action,  tenders  as  an  exhibit,  at- 
tached to  and  made  a  part  of  tbe  com- 
plaint, a  copy  of  the  lien  account,  with  de- 
scription of  tbe  property  charged  there- 
with, verified,  and  alleged  to  be  of  record 
in  the  office  of  tbe  county  clerk  and  re- 
corder of  said  county.  Defendants  Collins 
and  Lepley  answered  the  complaint,  and 
the  trial  ensued,  whereat  plaintiffs,  to  ee? 
tablisb  their  cause  of  action,  called,  as 
witness,  Howard  Crosby,  county  clerk  and 
recorder  of  said  county,  who,  after  stating 
his  said  official  position,  identified  the 
original  Hen  account,  verification,  and  de- 
scription of  the  property  charged  there- 
with, as  a  document  filed  in  said  recorder's 
office  at  the  time  stated  in  the  filing  indorse- 
ment thereon.  The  record  recites  that 
this  paper  "was  then  offered  by  plaintiffs 
to  be  marked  for  identification,  and  was 
received,  and  marked  'Exhibit  A.'"  A  sec* 
ond  paper  was  also  Identified  by  said  wit- 
ness, as  of  record  in  said  recorder's  office, 
filed  of  tbe  date  indorsed  thereon.  This 
latter  paper  purports  to  bean  assignment 
of  said  lien  account,  on  file  in  tbe  recorder's 
office,  as  aforesaid,  by  Morgan,  to  plain- 
tiffs; and  the  record  shows  that,  after  its 
identification  by  the  recorder  as  one  of  the 
records  of  bis  office,  said  assignment  was 
"offered  to  be  marked  for  identification, 
and  so  received,  und  marked  'Exhibit  B.'" 
Thereupon  said  Morgan  was  called  as  a 
witness  on  behalf  of  plaintiffs,  and,  in  an- 
swer to  questions,  testified  as  follows: 
"My  name  is  F.  M.  Morgan.  I  resided  in 
Great  Falls  during  tbe  year  1890.  I  was  in 
tbe  architect  business,  and  also  a  dealerin 
special  building  materials.  I  know  the 
building  known  as  the  'Collins  &  Lepley 
Block,'  in  tbe  city  of  Great  Falls,  Mont. 
It  is  situated  on  lots  8  and  9,  block  360, 
Great  Falls,  Mont.  To  my  own  knowl- 
edge, defendant  H.  A.  Anderson  bad  tbe 
contract  for  the  erection  of  that  building, 
and  bad  said  contract  from  said  Collins 
aud  Lepley.  I  bargained,  sold,  and  de- 
livered to  said  H.  A.  Anderson  material  for 
tbe  construction  of  that  building."  Wit- 
ness was  then  shown  plaintiffs'  exhibit 
marked  "A,"  for  identification,  and  said: 
"I  have  examined  theschedule  which  forms 
part  of  the  paper  shown  me,  and  recognize 
it  to  be  a  list  of  materials  I  sold  Anderson 
for  the  building  in  question,— the  Collins  & 
Lepley  Block."  The  witness  was  then 
asked  the  following  question:  "State 
whether  or  not  you  know  whether  these 
materials  ever  entered  into  the  construc- 
tion of  that  building,  and,  if  so,  on  what 
da  tee  they  were  furnished  to  said  building." 
Thereupon  defendants  objected  to  this 
question,  "upon  the  ground  that,  before 
witness  can  testify  that  tbe  materials  went 
into  the  building,  he  must  show  that  he 
filed  a  lien  upon  this  property.  Objection 
sustained  by  the  court,  to  which  ruling  de- 
fendants duly  except."  This  ruling  is  as- 
signed by  plaintiffs,  who  are  appellants 
here,  as  error. 
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The  ground  of  the  objection  relaten  sim- 
ply to  the  order  of  introducing  proof,  and 
on  that  score  it  doeB  not  appear  to  have 
any  foundation  whatever  in  reason.  As 
a  mattor  of  logical  and  orderly  procedure 
in  the  proof,  it  would  seem  to  be  as  ap- 
propriate to  first  show  that  the  materials 
\v  ere  furnished  and  used  in  the  structure, 
and  then  show  the  filing  of  the  lien,  as 
to  reverse  the  order  of  showing  those 
facte.  The  furniening  of  material  must 
precede  filing  of  lien,  in  order  to  make  the 
lien  applicable.  The  order  of  introducing 
proof,  condemned  by  the  objection,  was 
the  chronological  order  in  which  the  facts 
must  have  arisen,  if  existing,  aud  was  the 
order  in  which  such  facts  were  alleged  in 
the  complaint.  The  record  shows  that 
the  original  lien  account,  on  file  in  the  re- 
corder's office,  had  been  produced  hy  the 
recorder,  proved  as  one  of  the  records  of 
said  office, and"  was  then  offered  by  plain- 
tiffs, to  be  marked  for  identification,  and 
was  received,  and  marked 'Exhibit  A,'" 
and  was  in  the  bands  of  the  witness  when 
the  objection  under  consideration  was  in- 
terposed. The  objection  appears  to  be 
wholly  capricious,  and  ought  not  to  be 
sustained.  The  order  of  admitting  proof 
rests  in  the  sound  discretion  of  the  court, 
and  that  discretion  is  usually  exercised  to 
allow  a  deviation  from  a  strictly  logical 
order,  if  the  exigency  of  the  occasion  de- 
mands it,  or  the  convenience  of  witnesses 
or  counsel  would  be  subserved  thereby, 
or  waste  of  time  avoided,  and  no  disad- 
vantage would  result  to  the  adverse  par- 
ty. What  difference  could  there  be  in  ef- 
fect on  the  adverse  party  if  the  furnishing 
of  the  material  was  first  shown,  and  then 
the  filing  of  the  lien?  It  should  always 
be  recognized  that  counsel  beer  an  Impor- 
tant part  in  the  trial  of  an  action,  as  ad- 
vocates of  litigunts  seeking  justice  at  the 
hands  of  the  corrt.  In  the  arrangement 
of  the  case  for  trial,  In  the  calling  and  in- 
terrogation of  witnesses,  the  introduction 
of  documentary  evidence,  the  formation 
of  findings  and  instruction*  to  be  asked 
for,  the  preparation  for  argument  of  the 
cause,  and  in  the  multitude  of  other  cares 
which  press  upon  counsel  in  the  trial  of  a 
case,  they  have  more  important  responsi- 
bilities to  absorb  their  attention  than  to 
study  whether  each  item  o!  evidence,  as 
produced,  would  meet  the  approval  of  the 
most  punctilious  critic  of  its  logical  se- 
quence; and  counsel  have  a  right  to  com- 
plain when,  in  their  attempt  to  present 
the  cause  of  a  suitor,  objections  are  sus- 
tained by  the  court  which  ha veno founda- 
tion in  reason  or  in  fact,  and  which  result 
only  in  embarrassment.  It  Is  observed 
that  counsel  for  respondents  do  not  at- 
tempt to  support  the  objection  under  con- 
sideration, or  the  ruling  of  the  court 
thereon.  The  above-mentioned  objection 
having  been  sustained,  counsel  for  plain- 
tiffs offered  in  evidence  the  Hen  account 
theretofore  proved,  to  which  objection 
was  Interposed  on  several  grounds,  only 
two  of  which  appear  to  be  relied  on  to 
support  the  ruling  of  the  court  sustaining 
that  objection,  and  refusing  to  allow  the 
lien  account  to  be  admitted  in  evidence. 

The  first  point  relied  on  to  support  such 
ruling,  as  appears  from  respondents'  brief, 


Is  that  "the  complaint  failed  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  respondents,  and  they  made 
timely  'objection  to  any  evidence  in  the 
cause,  upon  that  ground.  There  is  no  al- 
legation of  the  complaint,  or  in  the  claim 
of  the  lien,  stating  that  the  material  was 
furnished  for  the  building  upon  which  the 
pretended  lien  is  claimed."  The  record 
shows  no  such  ground  stated  in  the  objec- 
tion to  the  admission  of  said  lien  account 
in  evidence.  Moreover,  the  complaint  Is 
not  wanting  in  this  respect.  The  com- 
plaint, among  other  allegations,  alleges 
that  "defendant  H.  A.Anderson  entered 
into  a  contract  with  defendants  Timothy 
E.  Collins  and  John  Lepley  to  furnish  the 
materials  and  erect  npon  the  land  herein 
above  described  a  three-story  brick  build- 
ing, known  as  the  'Collins  &  Lepley 
Block,'  for  them, the  said  defendants;  and 
plaintiffs '  allege  that  in  pursuance  of  said 
contract,  so  made  and  entered  into  by 
said  Anderson,  in  the  year  1890,  and  pre- 
vious to  the  27th  of  June  of  said  year,  the 
said  defendant  Anderson  did  proceed  to 
erect  and  construct  said  three-story  brick 
block,  known  as  the  'Collins  &  JUepley 
Block,'  upon  the  land  hereinbefore  de- 
scribed; and,  while  so  carrying  out  said 
contract,  the  said  defendant  Anderson 
did  purchase  of  one  F.  M.  Morgan,  then  of 
the  city  of  Great  Falls.  Cascade  county, 
Mont.,  windows,  frames,  stairs,  doors,  In- 
side furnishing  material,  lumber,  etc.,  for 
the  purpone  of  erecting  therewith  the  said 
brick  block,  and  which  were  used  in  and 
entered  into  the  construction  of  said  brick 
building  aforesaid,  on  the  land  hereinbe- 
fore described,  of  the  value  In  the  aggre- 
gate, and  for  the  agreed  and  stipulated 
sum,  of  two  thousand  six  hundred  and 
ninety-five  and  56/100  dollars.  ($2,695.56.)  " 
Therefore  the  ruling  of  the  court  exclud- 
ing said  Hen  account  could  not  be  sus- 
tained, on  the  ground  that  the  complaint 
was  insufficient  In  the  respect  urged,  even 
if  that  had  been  made  a  ground  of  objec- 
tion when  the  lien  account  was  offered. 

Respondents  also  urge  that  the  lien  ac- 
count offered  should  be  rejected  as  insuffi- 
cient to  constitute  a  lien,  in  that  the  same 
is  not  itemized  as  required  by  law.  The 
Hen  account,  tendered,  by  copy,  as  an  ex- 
hibit, to  the  complaint,  is  itemized  with 
great  particularity  as  to  the  various  ma- 
terials alleged  to  have  been  furnished. 
The  account  in  question  is  a  long  one.  and 
a  portion  will  suffice  to  illustrate  the 
whole  of  it  in  the  respect  mentioned.  It 
commences  as  follows: 

Great  Falls.  Mont.,  Dec  16,  1890. 
H.  A.  Anderson.  Contractor  for  Collins  &  Lepley  Block, 
lots  8  and  9.  block  866,  city  of  Great  Falls. 
To  Frank  M.  Morgan,  Dr. 

Sept.  1,  1890. 

8  windows,  4  lights  18"x42"xl%,"  glated.  single  strength. 

9  •*        4    ••     14"x:i6"x  ••   

1      "        4    •'     14"x28"x   • 

1  4     •«     20"x24"x  "  "        "  «• 
Sept.  11,1890. 

8  windows.  4  light*  12"x80"xl%".  glated,  single  strength. 

2  sash        2    '•     12"xl8"x  *«   

1   "  4    "     14"xl8"x  "   

— And  so  continues,  describing  the  several 
classes  of  materials,  with  apparently  the 
sameparticularity  throughout.  The  part, 
however,  upon  which  respondents  press 
their  objection,  is  that  the  account  does 
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not  Rhow  the  price  of  each  particular  item. 
Near  the  close  of  the  account  is  a  state- 
ment as  follows:  "The  foregoing,  per 
price  agreed,  $ 2,585."  Then  follows  a 
statement  of  other  items  of  materials  and 
prices,  making  a  total  of  f2,695.56,  the 
amount  for  which  this  suit  is  brought. 
We  hold  this  account  sufficiently  itemized. 
It  contains  ample  information  to  all  par- 
ties concerned  to  enable  them  to  investi- 
gate as  to  whether  the  materials  set  forth 
in  the  account  went  into  the  structure, 
and  as  to  the  reasonable  value  thereof. 
The  items  of  materials  alleged  to  have 
been  furnished  are  so  particularly  set 
forth  in  said  account  that  any  person  in- 
formed as  to  the  reasonable  value  of  such 
wares  can  readily  ascertain  whether  the 
aggregate  price  set  down  is  just  and  rea- 
sonable. Therefore  we  cannot  sustain  the 
ruling  of  the  court  excluding  said  lien  ac- 
count on  the  ground  that  it  is  not  suffi- 
ciently itemized. 

Certain  other  alleged  reasons  for  reject- 
ins  said  lien  account  were  stated  in  the 
objection  thereto,  but  have  uot been  urged 
on  this  appeal  in  support  of  the  ruling  of 
the  court,  nor  do  we  deem  those  reasons 
pertinent  or  sufficient;  but,  inasmuch  as 
it  is  uncertain  upon  what  particular 
ground  the  court  sustained  the  objection, 
and  it  being  necessary  to  remand  the  case 
for  trial,  we  will  briefly  notice  the  other 
alleged  grounds  of  the  objection,  in  the 
order  set  forth  in  the  record. 

The  first  is  "  that  the  paper  purporting 
to  be  a  linn  is  in  no  wise  a  charge  upon 
the  property  described  in  the  complaint 
and  in  the  lien. "  This  specifies  no  ground 
or  reason  for  rejecting  the  account,  and 
therefore,  as  an  objection  to  the  admis- 
sion ofevidence,  it  must  be  disregarded. 

The  second  alleged  ground  of  objection 
to  the  admission  of  the  account  in  evi- 
dence is  "because  the  statute  of  Montana 
under  which  said  lien  is  supposed  to  have 
been  filed  does  not  provide  a  lien  for  a  sob- 
contractor  unless  that  subcontractor  has 
a  contract  relation  with  the  owner  of  the 
property."  This  alleged  ground  is  out  of 
place  as  an  objection  to  the  admission 
of  said  lien  account  in  evidence.  It  is  ask- 
ing the  court,  at  this  incipient  stage  of 
the  ease,  to  consider  whether  the  evidence 
offered  by  plain  tiffs  is  sufficient  in  la  w  to 
sustain  a  decision  in  his  favor,  and  not 
whether  the  evidence  offered  is  relevant 
and  competent  to  establish  some  material 
allegation  of  the  complaint.  If  the  law 
does  not  provide  for  a  lien  in  favor  of  a 
Bubcontractor  unless  he  occupy  the  con- 
tractual relation  mentioned,  and  on  the 
close  of  proof  no  such  relation  had  been 
shown,  it  would  be  time  enough  to  raise 
that  question  on  the  summing  up  of  the 
case.  In  offering  in  evidence  the  original 
lien  account,  tendered  by  copy  attached 
to  the  complaint,  as  part  thereof,  the 
plaintiffs  were  simply  attempting  to  prove 
the  allegations  of  the  complaint  by  com- 
petent evidence.  If  the  complaint  was 
insufficient  in  stating  a  case  for  a  lien  up- 
on said  property,  that  question  of  law 
should  have  been  raised  by  demurrer. 

The  third  alleged  ground  is  that  "the 
pretended  lien  is  insufficient  because  the 
same  is  not  Itemized,  as  required  by  law." 


And  the  fourth  ground  is  like  unto  the 
third,  namely:  "Because  the  account  at- 
tached to  the  pretended  lien,  and  filed 
therewith,  does  not  show  the  value,  or  rea- 
sonable value,  of  the  items  therein  set 
forth."  These  grounds  of  objection  have 
been  already  considered. 

The  fifth  ground,  as  stated,  is:  "Be- 
cause there  is  nothing  in  said  lien,  or  ac- 
count therewith  filed,  which  in  any  man- 
ner operates  as  a  notice  to  the  defendants, 
or  to  either  of  them,  of  the  materials,  and 
the  value  thereof,  which  are  alleged  to 
have  been  furnished  for  said  buiding. " 
This  ground  of  objection  also  raises  a 
question  of  law  as  to  the  sufficiency  of 
the  lien  tendered  in  the  complaint;  and 
the  further  question  whether  the  law  pro- 
viding for  liens  requires  such  special  no- 
tice as  this  ground  of  objection  seems  to 
contemplate.  It  would  have  been  more 
appropriate  to  raise  these  questions  by 
demurrer,  inasmuch  as  the  lien  account 
filed  in  the  office  of  the  county  recorder 
was  made  part  of  the  complaint:  but, 
not  having  been  raised  at  that  proper 
time,  it  is  time  enough  to  consider  that 
question  after  the  evidence  is  in,  and  the 
court  comes  to  the  consideration  whether 
the  law  would  apply  a  lien  upon  the  facts 
shown.  Objecting  to  the  introduction  of 
the  alleged  lieu  account  in  evidence  on  the 
fifth  ground,  and  on  some  others  stated, 
Is  no  more  than  undertaking  to  say  that 
plaintiffs  cannot  be  allowed  to  prove  the 
allegations  of  their  complaint  after  time 
for  demurrer  has  passed,  and  those  allega- 
tions have  been  answered,  and  the  issue 
thus  raised  is  being  tried. 

The  sixth  alleged  ground,  as  stated,  is 
that  plaintiffs  "allege  upon  a  contract,  and 
the  account  filed  with  the  notice  of  lien 
claims  $2,585,  as  per  agreement,  and  an- 
other amount,  which  makes  $2.H82,  as  the 
reasonable  value."  Plaintiffs  allege  in  their 
complaint  the  price  of  the  goods  furnished 
as  being  the  value  thereof,  and  also  as 
being  the  agreed  price;  and  the  facts 
pointed  out  by  this  ground  of  objection 
are  not  at  all  inconsistent  with  the  allega- 
tions of  the  complaint.  Judgment  re- 
versed, and  cause  remanded  for  trial. 

PEMBBRTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(13  Mont.  96) 
MARTIN  v.  PLAHARTY  et  al. 
(Supreme  Court  of  Montana.  Feb.  6,  1893.) 
Delivery  op  Deed— Escuow. 

1.  Where  the  owner  of  real  estate  executes 
a  deed  to  her  daughters,  from  whom  she  takes 
hack  a  life  lease  of  the  premises,  and  some 
months  later  the  owner,  with  one  of  her  daugh- 
ters, delivers  to  a  third  party  a  package  con- 
taining the  deed  and  lease,  and  inscribed  with 
directions  to  deliver  the  same  to  the  owner, 
and  in  case  of  her  death  to  one  of  the  daugh- 
ters, and  afterwards  speaks  of  the  deed  as  "the 
girls'  deed,"  and  occupies  the  premises  under 
the  lease  till  her  death,  the  facts  show  a  pres- 
ent delivery  of  the  deed  to  the  daughters. 

2.  The  leaving  of  the  papers  with  the  de- 
positary did  not  constitute  an  escrow;  there  be- 
ing no  condition  to  be  performed  before  deliv- 
ery. 

Appeal  from  district  court,  Gallatin 
county;  Frank  K.  Armstrong,  Judge. 
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Ejectment  by  J.  P.  Martin,  administra- 
tor, against  Martha  Flaharty  and  others. 
Judgment  for  defendants.  From  an  order 
refusing  a  new  trial,  plaintiff  appeals. 
Affirmed. 

E.  P.  Cud  well  and  J.  I*.  Staata,  for  ap- 
pellant.  Luce  &  Luce,  for  respondents. 

PEMBERTON,  C.  J.  This  is  a  sol  t  in  eject- 
ment instituted  in  the  court  below  by  ap- 
pellaut  as  administrator  of  Rebecca  Gith- 
ens,  deceased.  The  complaint  is  such  a 
one  as  is  ordinarily  employed  in  such  ac- 
tions. The  answer  contains  a  denial  of 
allot  the  material  allegations  contained 
in  the  complaint,  and  alleges  affirmatively 
that  the  deceased  was  not  the  owner  of 
the  demanded  premises  at  the  time  of  her 
death,  but  was  the  tenant  of  the  respond- 
ents; that,  as  whe  did  not  die  seised  of 
any  estate  in  the  premises,  her  adminis- 
trator, the  appellant,  cannot  maintain 
this  action.  Both  parties  in  the  court  be- 
low having  expressly  waived  a  Jury,  the 
case  was  tried  by  the  court.  The  findings 
and  Judgment  of  the  court  below  were  in 
favor  of  the  respondents.  The  appellant 
filed  his  motion  for  a  new  trial,  which 
was  overruled,  aud  from  the  order  of  the 
court,  overruling  bis  motion  for  a  new 
trial,  this  appeal  is  taken. 

The  facts  of  the  case  are  substantially 
as  follows:  The  deceased,  Rebecca  Gith- 
ens,  was  the  mother  of  the  respondents. 
On  the  2d  day  of  January,  1888,  the  de- 
ceased, who  was  then  seised  in  fee  of  the 
premises  In  dispute, executed  a  deed  to  the 
demanded  premises  to  the  respondents. 
On  the  same  day  the  respondents  executed 
a  lease  to  the  same  premises  to  the  de- 
ceased for  the  term  of  her  natural  life,  and 
delivered  the  same  to  the  deceased.  The 
proof  is  not  positive  that  the  deed  was  ac- 
tually then  delivered  by  the  gran  tor  to  the 
grantees;  that  is,  by  manual  delivery. 
Some  months  after  the  execution  of  the 
said  deed  and  lease,  the  deceased,  In  com- 
pany with  Mrs.  Flaharty,  one  of  the  gran- 
tees, took  both  of  said  instruments  to  the 
Gallatin  Valley  Bank,  and  delivered  them 
to  the  assistant  cashier.  This  inscription 
was  written  on  the  outside  of  said  paper: 
"To  deliver  to  Mrs.  Glthens,  and,  in  case 
of  her  death,  to  Mis.  Flaharty."  Mrs. 
Glthens  died  some  months  after  the  deliv- 
ery of  these  papers  to  the  bank,  without 
even  calling  for  them,  and  without  even 
attempting  or  expressing  nny  desire  to 
regain  the  possession  of  them.  After  the 
death  of  Mrs.  Glthens  the  papers  were  de- 
livered to  Mrs.  Flaharty.  While  these  pa- 
pers were  iu  the  hank.  Mrs.  Githens  spoke 
of  them  to  witnesses,  saying  the  "girls' 
deed"  (meaning  the  respondents)  was  in 
the  bank.  The  evidence  also  shows  that 
the  deceased  occupied  thedemanded  prem- 
ises under  said  lease  from  Its  execution  un- 
til her  death.  After  the  death  of  Mrs. 
Githens  the  respondents  took  possession 
of  the  demanded  premises,  and  have  exer- 
cised control  thereof  ever  since.  The  de- 
ceased, in  her  lifetime,  while  said  papers 
were  in  the  bank,  spoke  of  both  the  deed 
and  lease  being  in  the  bank,  and  of  the 
deed  as  belonging  to  the  respondents. 
Dpon  this  showing  of  facts  appellant  con- 


tends there  was  no  delivery  of  said  deed, 
that  the  deceased  never  lost  control  over 
It  during  her  lifetime,  and  that  the  deliv- 
ery thereof  was  void.   Counsel  for  the  ap- 

J reliant  concedes  that  if  the  deed  was  de- 
ivered  he  has  no  case.  Respondents,  of 
course,  claim  that  the  deed  was  delivered. 
What,  then,  la  a  delivery?  And  how  can 
the  delivery  be  shown? 

In  the  5  American  and  English  Encyclo- 
pedia of  Law,  (page  447,)  we  find  this  doc- 
trine asserted:  "The  inteutlon  always 
controls  the  determination  of  what  con- 
stitutes a  sufficient  delivery ;  and  it  may 
be  manifested  by  acts  or  by  words,  or  by 
both,  in  the  most  informal  manner.  Bnt 
either  acts  or  words  manifesting  the  in- 
tention must  be  present,  in  order  to  con- 
stitute a  good  delivery.  But  the  deed 
need  not  be  actually  delivered.  If  the  gran- 
tor intends  theexecution  to  have  theeffect 
of  a  delivery,  and  the  parties  act  upon  chin 
presumption.  Delivery  will  be  presumed 
from  the  fact  that  the  deed  was  executed 
before  the  witnesses,  and  declared  to  be 
delivered  in  their  presence."  And  seecasea 
cited  in  notes. 

In  Washburn  on  Real  Property  (volume 
3,  5th  Ed.,  p.  305.  par. 28)  the  author  says: 
"Thus,  a  deed  may  be  delivered  to  the 
grantee  himself,  or  it  may  be  delivered  to 
a  stranger  uuknown  to  the  person  for 
whose  benefit  It  is  made,  if  so  intended  by 
the  maker;  and  this  may  be  an  effectual 
delivery  the  moment  it  is  assented  to  by 
the  grantee, even  though  the  grantor  may 
in  the  mean  time  have  deceased."  See  au- 
thorities cited  in  note. 

Iu  Devlin  on  Deeds  (volume  1,  §  262)  the 
author  holds  the  doctrine  of  delivery  of  a 
deed  to  be  one  of  intention :  "as  no  partic- 
ular form  of  delivery  is  required,  the  ques- 
tion whether  there  was  a  delivery  of  a 
deed  or  not,  so  as  to  pass  title,  must  in  a 
great  measure,  where  it  is  not  clear  that 
an  actual  delivery  has  been  effected,  de- 
pend upon  the  peculiar  circumstances  of 
each  particular  case.  The  question  of  de- 
livery is  one  of  intention,  and  the  rule  is 
that  a  delivery  is  complete  when  there  is 
an  intention  manifested  on  the  part  of 
the  grantor  to  make  the  Instrument  his 
deed.  '  The  doctrine  seems  to  be  settled  be- 
yond a  reasonable  doubt,' remarks  Jus- 
tice Atwater,  'that  where  a  party  exe- 
cutes and  acknowledges  a  deed,  and  after- 
wards, either  by  acts  or  words,  expresses 
his  will  that  the  same  Is  for  the  use  of  the 
grantee,  especially  where  the  assent  of  tbe 
grantee  appears  to  the  transaction,  It 
shall  be  sufficient  to  convey  the  estate, 
though  the  deed  remains  in  the  hands  of 
the  grantor.  *  •  *  The  main  thing 
which  the  law  looks  at  is  whether  tbe 
grantor  indicates  his  will  that  the  instru- 
ment should  pass  Into  the  possession  of  tbe 
grantee;  and.  If  that  willls  manifest,  then 
the  conveyance  inures  as  a  valid  grant, 
although,  as  above  stated,  tbe  deed  never 
comes  into  the  hands  of  the  grantee.'  A 
deed  does  not  become  operative  until  it  is 
delivered  with  the  intent  that  it  shall  be- 
come effective  as  a  conveyance.  Whether 
such  intent  actually  existed  is  a  question 
of  fact  to  be  determined  by  the  circumstan- 
ces of  the  case,  and  cannot.  In  the  majori- 
ty of  instances,  be  declared  as  a  matter  of 
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law.  A  deed  was  held  complete  and  valid 
where  it  bad  been  prepared  for  execution, 
read,  signed,  and  acknowledged  before  a 
proper  officer,  notwithstanding  tbe  testi- 
mony of  tbe  wltuesses  present  at  Its  execu* 
tion  that  there  was  no  formal  delivery, 
and  the  fact  that  the  deed,  after  tbe  gran- 
tor's death,  was  fonnd  among  bis  private 
papers  In  his  desk." 

In  Doe  dem.  Garnons  v.  Knight,  11  E. 
C.  L.  682,  Bayley,  J.,  holds  that  "  where  a 
party  to  an  instrument  seals  It,  and  de- 
clares, in  the  presence  of  a  witness,  tbat  he 
delivers  it  as  his  deed,  hat  keeps  it  in  bis 
own  possession,  and  there  In  nothing  to 
qualify  that,  or  to  show  that  tbe  executing 
partydid  not  intend  it  to  operate  Immedi- 
ately, except  the  keeping  of  the  deed  in  his 
banda.it  Is  a  valid  and  effectual  deed  ;  and 
delivery  to  the  party  who  is  to  take  by 
the  deed,  or  to  any  person  for  bis  use.  is 
not  essential;"  and  cites  a  great  number 
of  cases  in  support  of  tbis  doctrine. 

In  Wheelwright  v.  Wheelwright,  2  Mass. 
447.  In  a  case  very  similar  to  the  one  at 
bar.  Parsons,  C.  J.,  delivering  the  opinion 
of  the  court,  holds  tbat  "a  deed  signed, 
sealed,  dell  vered,  and  ackno  wledged ,  w  bleb 
is  committed  to  a  third  person,  as  the 
deed  of  the  grantor,  to  be  delivered  over 
to  tbe  grantee  on  a  future  event,  Is  tbe 
deed  of  the  grantor  presently:  and  tbe 
third  person  Is  a  trustee  of  it  for  tbe  gran- 
tee. - 

In  Woodward  v.  Camp,  22  Conn.  4H9,460, 
Waite,  J.,  speaking  of  what  constitutes  a 
valid  delivery  of  a  deed,  sajs:  "And,  In 
order  to  constitute  a  valid  delivery,  it  is 
not  necessary  that  it  should  be  delivered 
personally  to  the  grantee.  It  will  bo  suffi- 
cient If  delivered  to  some  third  person  for 
the  use  of  the  grantee,  although  the  latter 
was  not  present  at  tbe  time,  bad  no  knowl- 
edge of  the  existence  of  tbe  deed,  and  nev- 
er gaveany  authority  to  the  person  receiv- 
ing it  to  act  In  his  behalf.  Merrills  v. 
Swift,  18  Conn.  257.  And  if  a  deed  be  deliv- 
ered to  a  third  person,  to  bo  by  him  kept, 
during  the  life  of  the  grantor,  subject  to 
his  order,  and  at  his  death,  if  not  previ- 
ously recalled,  to  be  delivered  over  to  the 
grantee,  and  the  grantor  die  without  hav- 
ing recalled  the  deed, such  delivery  will  be- 
eotne  effectual,  and  the  title  of  the  grantee 
consummated, In  the  death  of  the  grantor. 
Belden  v.  Carter,  4  Day,  66.  According  to 
tbese  authorities,  had  the  deed, in  the  pres- 
ent case,  been  delivered  to  some  third  per- 
son, to  have  been  kept  during  the  Hie  of 
Mrs.  Camp,  and  then  delivered  to  tbe 
grantee,  such  delivery,  upon  her  death, 
would  have  become  perfected,  and  the  title 
would  have  vented  in  him." 

in  Farrar  v.  Bridges,  5  Humph.  411,  the 
court  say  :  "  A  formal,  ceremonious  deliv- 
ery of  a  deed  is  not  essential  to  its  valid- 
ity. Tf  no  condition  be  annexed,  if  noth- 
ing remains  to  be  performed  In  order  to 
give  effect  to  the  instrument,  its  signing, 
Healing,  and  attestation  as  a  valid  Instru- 
ment between  the  parties  will  make  it  com- 
plete and  effectual,  although  the  instru- 
ment may  be  left  In  the  possession  of  the 
bargainor  or  grantor."  See  authorities 
cited. 

In  Thatcher  v.  St.  Andrew's  Church,  37 
Mich.  269,  speaklngof  what  constitutes  the 
v4J2p.no.8-19 


delivery  of  a  deed,  tbe  court  say:  'The 
act  of  delivery  Is  not,  necessarily,  a  transfer 
of  tbe  possession  of  the  instrument  to  tbe 
grantee,  and  an  acceptance  by  him ;  but  it 
is  that  act  of  the  grantor,  indicated  either 
by  acts  or  words,  or  both,  which  shows 
an  intention  on  bis  part  to  perfect  tbe 
transaction,  by  a  surrender  of  the  instru- 
ment to  the  grantee,  or  to  some  third  per- 
son for  his  use  and  benefit.  Tbe  whole  ob- 
ject of  a  delivery  Is  to  indicate  an  Intent 
upon  the  part  of  the  grantor  to  give  effect 
to  the  instrument.  The  deed  may  be  de- 
livered to  the  grantee,  or  to  a  stranger  un- 
known to  the  person  for  whose  benefit  it 
is  made;  and  it  has  been  beld  that  such 
was  a  good  delivery,  when  assented  to  by 
thegrantee  after  the  death  of  the  grantor." 
See  authorities  cited. 

In  McLure  v.  Colclougb,  17  Ala.  96,  the 
court  say,  speaking  of  what  constitutes 
delivery:  "Then,  although  there  was  no 
delivery  by  the  hand,  there  was  enough 
to  constitute  a  good  delivery  in  law.  This 
may  be  accomplished  by  mere  words,  or  by 
such  words  and  actions  as  Indicate  a  clear 
Intention  tbat  tbe  deed  shall  be  considered 
as  executed,  as  when  a  party  to  an  instru- 
ment seals  it,  and  declares  in  presence  of  a 
witness  that  he  delivers  it  as  his  deed,  but 
keeps  it  in  bis  own  possession,  and  there  is 
nothing  to  qualify  that,  or  to  show  that 
the  executing  party  did  not  intend  it  to 
operate  Immediately,  except  tbe  keeping 
of  the  deed  in  his  hands,  it  is  a  valid  and 
effectual  deed ;  and  actual  delivery  to  tbe 
party  who  is  to  take  by  the  deed,  or  to  any 
person  for  his  use,  Is  not  essential.  Doe 
dem.  Garnons  v.  Knight,  5  Barn.  AC. 671." 

In  Belden  v.  Carter,  4  Day,  66,  a  Con- 
necticut case,  depending  on  this  statement 
of  facts:  "Delivery  of  deed.  When  takes 
effect.  A  grantor,  having  signed,  sealed, 
and  acknowledged  a  deed,  took  it  up,  in 
the  absence  of  the  grantee,  and  said  to  an- 
other: 'Take  tbis  deed,  and  keep  It.  If  1 
never  call  for  It,  deliver  It  to  B.  after  my 
death.  If  I  call  for  it,  deliver  it  tome.' 
Tbe  party  then  took  the  deed,  and  the 
grantor  dying  soon  afterwards,  and  never 
having  called  for  it.it  was  delivered  to 
thegrantee."  Upon  these  facts  tbe  court 
say  and  hold:  "The  grantor  delivered  tbe 
deed  to  Wrigbt  with  a  reservation  of  a 
power  to  countermand  it,  but  this  makes 
no  difference;  for  it  was  In  the  nature  of  a 
testamentary  disposition  of  real  estate, 
and  was  revocable  by  the  grantor  during 
his  life,  without  an  exDress  reservation  of 
that  power.  The  case,  then,  stands  upon 
tbe  same  footing  as  if  there  had  been  uo 
reservation  of  a  power  to  countermand 
tbe  deed.  It  was  a  delivery  of  a  writing 
as  a  deed  to  tbe  use  of  the  grantee,  to  take 
effect  at  tbe  death  of  the  grantor,  deposited 
in  tbe  hands  of  a  third  pecson  to  hold  till 
that  event  happened,  and  then  to  deliver 
it  to  the  grantee.  The  legal  operation  of 
this  delivery  Is  that  it  became  the  deed  of 
the  grantor  presently;  that  Wright  held  it 
us  a  trustee  for  the  use  of  the  grantee; 
that  the  title  became  consummate  In  tho 
grantee  by  tbe  death  of  tbe  grantor;  and 
that  the  deed  took  effect,  by  relation, from 
the  time  of  the  first  delivery. " 

In  Newton  v.  Bealer,  41  Iowa,  334,  in  a 
case  nearly  on  all  fours  with  the  case  at 
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bar,  Dny,  J.,  delivering  the  opinion  of  the 
court, on  page  331), says:  "Where  one  who 
has  the  mental  power  to  alter  his  inten- 
tion, aud  the  physical  power  to  destroy  a 
deed  in  his  possession,  dies  without  doing 
either,  there  is,  it  seems  to  us,  but  little 
reason  for  saying  that  his  deed  shall  be 
Inoperative,  aimply  because, during  life,  he 
might  have  done  that  which  he  did  not 
do.  It  is  much  more  consonant  with  rea- 
son to  determine  the  6ffect  of  the  deed  by 
the  intention  existing  up  to  the  time  of 
death  than  to  refuse  to  give  it  that  effect 
because  the  intention  might  have  been 
changed.  Applying  this  doctrine  to  the 
deed  in  question,  there  can  be  no  doubt 
that  it  should  besustained.  Thedeceased, 
as  he  frequently  declared,  had  madeall  the 
provisions  for  bis  other  children  that  be 
intended  to  make.  When  within  a  very  few 
days  of  his  death,  and  evidently,  as  ap- 
pears, contemplating  approaching  dissolu- 
tion, be  says  that  he  has  his  property  all 
fixed,  and  points  to  the  chest  in  which  the 
deed  would  be  found,  which,  as  he  sup- 
posed, bad  the  effect  to  fix  his  property  so 
that  there  would  be  no  'fussing'  about  it 
when  he  was  gone.  He  thus  manifested 
an  unequivocal  intention,  within  a  very 
short  time  of  bis  death,  to  have  this  deed 
operate  as  a  disposition  of  his  property; 
and  any  construction  of  the  law  which  Ig- 
nores this  Intention,  and  defeats  this  pur- 
pose, prefers  shadow  to  substance."  See 
cases  cited. 

In  Hathaway  v.  Payne,  34  N.  Y.  92,  a 
case  wherein  the  facts  are  as  nearly  like 
the  facts  in  the  case  at  bar  as  usually  hap- 
pens, the  court  hold  that,  "where  a  deed 
is  to  be  delivered  to  the  grantee  on  the 
death  of  the  grantor,  the  title,  by  relation, 

8 asses  at  the  time  the  deed  was  left  for  do- 
very."  Potter.  J.,  delivered  the  opinion 
in  this  case,  and  after  viewing  at  great 
length  the  facts,  in  stating  the  law  and 
citing  the  authorities,  says:  "Looking  to 
the  language  of  the  agreement  itself,  for 
the  purpose  and  intent  of  thisconveyance,. 
it  left  no  condition  to  be  performed  before 
delivery.  It  required  nothing  but  the 
lapse  of  time,  to  wit,  the  death  of  both 
grantors,  when  Herrendeen,  the  agent, 
trustee,  or  depositary  of  the  deed,  (by 
whatever  name  be  may  be  called,)  by  mu- 
tual direction  of  the  parties,  not  alone  that 
of  the  grantor,  who  alone  could  not  re- 
voke a  mutual  agreement.  Immediately  to 
deliver  it,  as  a  good  and  valid  conveyance 
of  all  the  lands  therein  contained.  If  we 
look  at  the  intent  of  the  parties  to  the 
deed,  as  manifested  by  their  acts,  inde- 
pendent of  the  language' of  their  agree- 
ment,—the  one  granting,  the  other  accept- 
ing the  grant  of,  this  part  of  the  same 
premises,— it  is  equally  apparent  that  the 
parties  Intended  the  first  deed  as  a  present 
conveyance.  In  Ruggles  v.  Lawson,  13 
Johns.  285,  A.  executed  a  deed  of  lands, 
in  consideration  of  natural  love  and  affec- 
tion, to  his  two  sons,  and  delivered  it  to 
C,  to  be  delivered  to  bis  sons  in  case  A. 
should  die  without  making  a  will;  and,  A. 
having  died  without  a  will,  C.  delivered 
the  deed  to  the  sons.  It  was  held  that 
this  was  a  valid  deed,  and  took  effect 
from  the  first  delivery ;  that  this  was  not 
an  escrow.   In  Tooley  v.  Dibble,  2  Hill, 


641,  a  father  signed  and  sealed  a  deed  pur- 
porting to  convey  to  bis  son  a  farm,  pla- 
cing the  deed  in  the  hands  of  B.,  with  in- 
structions to  deliver  it  after  the  father's 
death,  but  not  before,  unless  both  parties 
called  for  it;  and  after  the  father  died  B. 
delivered  the  deed  accordingly.  It  was 
held  that  the  title  of  the  son  took  effect,  by 
relation,  from  the  time  the  deed  was  left 
with  B.,  and  that  the  son's  quitclaim,  ex- 
ecuted intermediate  the  leaving  the  deed 
with  B.,  and  the  father's  death,  though 
importing  a  mere  conveyance  of  the 
son's  'right  in  expectancy'  in  the  land, 
would  pass  his  title.  The  cases  of  Qoodell 
v.  Pierce,  Id.  659,  and  Hunter  v.  Hunter,  17 
Barb.  25,  are  bat  confirmations  of  this  view 
of  the  title  taking  effect  from  the  first  de- 
livery of  the  deed.  In  the  case  of  Beldeo 
v.  Carter,  reported  In  4  Day,  66,  a  deed 
was  delivered  to  a  third  person  to  keep, 
and.  If  not  called  for,  to  deliver  it  after  the 
death  of  the  grantor.  It  was  held  that 
by  legal  operation  it  became  the  deed  of 
the  grantor  presently,  and  that  the  de- 
positary held  it  as  a  trustee  for  the  use  of 
the  grantee,  and  that  the  title  became 
consummate  in  the  grantee  by  the  death 
of  the  grantor,  and  the  deed  took  effect, 
by  relation,  from  the  time  of  the  first  de- 
livery. In  the  case  of  Wheelwright  v. 
Wheelwright.  2  Mass.  447,  a  distinction  is 
made  which  I  regard  as  sound,  and  which 
I  think  has  not  been  questioned  since,  that 
applies  to  this  case.  It  was  held  that  a 
deed,  signed,  Bealed,  delivered,  and  ac- 
knowledged, which  is  committed  to  a  third 
person  as  the  deed  of  the  grantor,  to  be 
delivered  over  to  the  grantee  on  a  future 
event, is  the  deed  of  the  grantor  presently, 
and  the  third  person  is  a  trustee  of  it  for 
the  grantee.  But  it  It  he  delivered  to  the 
third  person  as  the  writing  or  escrow  of 
the  grantor,  to  be  delivered  on  some  fu- 
ture event.  It  is  not  the  grantor's  deed 
until  the  second  delivery*  That  is,  its  be- 
ing a  present  deed  depends  upon  the  fact 
whether  it  was  delivered  as  an  escrow. 
The  cases  cun  be  multiplied,  each  varying 
from  every  other,  by  some  nice  shade  of 
difference,  upon  the  question  whether,  iu 
the  present  case,  the  deed  was  an  escrow 
in  the  hands  of  the  depositary,  or  wheth- 
er the  depositary  was  made  the  trustee  of 
the  grantor.  In  the  former  case  a  second 
delivery  is  generally  required  before  the  ti- 
tle passes;  In  the  latter,  the  title  passes 
at  the  Instant  of  delivering  the  deed  to 
the  depositary.  This,  I  think,  is  the  true 
distinction.  In  the  case  at  bar  there  was 
no  direction  by  the  grantors  that  the  deed 
was  left  as  an  escrow,  and  it  presents  no 
evidence  of  intent  on  the  part  of  the  gran- 
tors to  make  this  deed  an  escrow.  There 
is  no  condition  mentioned  in  the  agree- 
ment, to  be  performed  before  delivery, 
which  in  law  would  create  it  an  escrow; 
and  presumptions  arising  from  the  lan- 
guage of  the  agreement,  being  taken  most 
strongly  against  the  grantor,  forbid  any 
implication  of  its  being  an  escrow.  £ 
think,  therefore,  that  if  the  case  depended 
upon  this  point,  raised  by  the  plaintiff  on 
the  assumption  that  there  was  no  such 
delivery  of  the  deed  of  1839  as  to  pass  the 
title  to  the  defendant,  he  must  also  fall. 
There  is  another  reason,  Which  exists  both 
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at  common  law  and  by  tbe  statute, 
(which  adopted  the  common  law  in  thin 
respect.)  which  is  controlling.— 'that,  in 
tbe  construction  of  every  instrument  cre- 
ating or  conveying  any  estate  or  interest 
in  lands,  it  shall  be  the  duty  of  courts  of 
Justice  to  carry  Into  eflect  tbe  intent  of 
the  parties,  so  far  as  such  intent  can  be 
collected  from  the  whole  Instrument,  and 
is  consistent  with  the  rules  of  law.'" 
And,  in  the  case  Just  cited,  Denlo,  C.  J., 
dissents  from  part  of  tbe  opinion  of  the 
eonrt,  but  agrees  with  tbe  court  as  to  the 
law  concern  ins:  the  delivery  of  deeds  in 
such  ca^es,  and,  on  page  113  of  the  opin- 
ion cited,  says:  "They  do,  [referring  to 
eases  cited  on  tbe  question  as  to  what  is 
a  sufficient  delivery  of  a  deed,]  however,  I 
think,  prove  that  a  deed  may  be  delivered 
to  a  third  person,  as  this  was,  with  In- 
structions to  be  finally  delivered  to  the 
grantee  after  the  death  of  the  grantor. 
In  such  a  case  tbe  weight  of  authority  is 
that  no  title  passes  until  tbe  final  deliv- 
ery ,  and  that  then  and  thereafter  tbe  title  is, 
by  relation,  deemed  to  have  vested  as  of 
the  time  of  tbe  first  delivery  to  tbe  third 
person.  If  it  were  an  original  question,  I 
should  suppose  that  such  a  transaction 
was  of  a  testamentary  character,  and 
that  It  would  be  Inoperative,  for  want  of 
tbe  attestation  required  by  the  statute  of 
wills.  But  the  cases  establish  tbe  rule  as 
I  have  stated,  and  they  should  not  now 
be  disturbed. "  See  uuthorities  he  cites  on 
this  point. 

Antborities  might  be  cited  to  any  ex- 
tent in  support  of  the  doctrine  that  a 
manual  delivery  of  a  deed  Is  not  an  abso- 
lutely essential  requisite  to  its  validity ; 
that  "  the  question  of  delivery  is  one  of 
intention,  and  tbe  rule  is  that  a  delivery 
is  complete  when  there  is  an  intention 
manifested  on  the  part  of  tbe  grantor  to 
make  tbe  instrument  his  deed."  In  this 
case,  the  grantor  having  executed  the 
deed  to  the  grantees,  and  having  received 
hack  from  them  at  the  same  time  a  lease 
for  tbe  term  of  ber  natural  life,  for  the 
same  premises,  and  she  having  accepted 
said  lease,  depositing  it,  with  the  deed  to 
the  demanded  premises,  with  the  deposi- 
tary, with  instructions  to  deliver  the  deed 
to  the  grantees  in  the  event  of  her  death, 
and  having  never  recalled  tbe  deed,  or 
made  any  attempt  or  expressed  any  de- 
sire to  regain  control  thereof,  but  in  the 
mean  time  spoke  of  tbe  deed  as  being  tbe 
deed  of  the  grantees,  in  tbe  bands  of  tbe 
depositary,  and  occupied  the  premises  as 
tbe  tenants  of  respondents,  ond  in  all  re- 
spects having  treated  the  deed  as  belong- 
ing to  the  grantees,  and  both  parties  hav- 
ing acted  concurrently  upon  the  theory 
that  tbe  deed  was  complete,  as  well  as 
tbe  delivery  thereof,  the  opinion  seems  ir- 
resistible that  the  facts  show  a  valid  de- 
livery of  the  deed  in  this  case.  Many  of 
the  authorities  cited  In  this  opinion  have 
been  so  cited,  not  that  we  deemed  it  neces- 
sary to  a  determination  of  the  case  at  bar, 
but  more  for  tbe  purpose  of  showing  the 
trend  of  the  authorities,  and  the  extent  to 
which  they  go  in  support  of  the  doctrine 
discussed  in  this  case.  Some  of  these  au- 
thorities go  further  than  perhaps  this 
court  would  go  under  like  circumstances; 


but  they  all  support  the  position  we  take, 
—that  in  tbe  case  at  bar  there  was  a  valid 
delivery  of  the  deed.  Tbe  acts,  words,  and 
conduct  of  the  parties,— especially  the  giv- 
ing of  the  lease  to  the  demanded  premises 
by  the  grantees  of  tbe  deed  to  the  grantor 
contemporaneously  with  the  execution  of 
the  deed,  and  ber  occupying  the  premises 
under  said  lease  until  ber  death, — estab- 
lish beyond  controversy  that  the  parties 
considered  tbe  deed  complete,  as  well  as 
tbe  delivery  thereof.  This  opinion  is  not 
to  be  interpreted  as  establishing  any  new 
rule  in  relation  to  tbe  testamentary  dis- 
position of  property,  or  as  expressing  any 
opinion  as  to  the  rights  of  creditors  In 
cases  resting  upon  like  facts  and  circum- 
stances. We  simply  decide  that  in  this 
case  there  was  a  delivery  of  the  deed,  and 
complete  consummation  thereof,  before 
tbe  death  of  the  grantor. 
Judgment  of  the  lowerconrt  is  affirmed. 

HARWOOD  and  DE  WITT,  J  J.,  concur. 


(IS  Mont.  108) 
STEVENSON  v.  MATTESON  et  aL 
(Supreme  Court  of  Montana.  Feb.  6, 1893.) 
Assignment  fob  Benefit  or  Creditors— Action 
to  Set  Abide  —  Partus  —  Appealable  Judg- 
ment. 

1.  Plaintiff  aned  to  set  aside  an  assignment 
for  the  benefit  of  creditors,  alleging  fraud  by 
the  assignor.  The  assignee  demurred.  The 
court  sustained  tbe  demurrer,  and  ordered 
plaintiff  to  plead  over,  which  be  refused  to  do, 
and  requested  the  court  to  render  judgment 
against  him  for  costs.  Held,  that  on  the  neg- 
lect of  the  court  to  render  such  judgment,  un- 
der Comn.  St.  1887,  div.  1,  §  244,  plaintiff  might 
request  it  to  do  so,  in  order  to  obtain  a  final 
judgment,  from  which  he  could  appeal,  and 
such  request  did  not  render  the  judgment  one 
by  consent,  from  which  no  appeal  lies. 

2.  In  such  case  the  complaint  is  not  de-  ' 
nrarrable  because  there  is  no  allegation  that  tbe 
assignee  was  a  party  to  the  fraud.  The  fact 
that  he  is  assignee,  and  has  possession  of  the 
property,  makes  him  a  proper  party  to  the  ac- 
tion. 

Appeal  from  dlstrlctcourt,  Cascade  coun- 
ty ;  Charles  H.  Benton,  Judge. 

Action  by  Robert  Stevenson  against  8. 
W.  Matteson  and  others  to  set  uslde  an 
assignment  for  tbe  bene  tit  of  creditors, 
for  fraud.  From  a  judgment  for  costs,  on 
dismissal  of  the  complaint  as  against  the 
assignee,  plaintiff  appeals.  Reversed. 

F.  C.  Park,  for  appellant.    Leslie  & 
Downing,  for  respondents. 

PEMBERTON,  C.  J.  This  is  a  suit 
brought  in  the  lower  court  by  appellant 
to  set  aside,  and  have  declared  void,  a 
certain  deed  of  assignment.  On  the  16th 
day  of  January,  1892,  George  L.  Stevenson 
and  Ernest  W.  Ryder,  Jr.,  who  claim  to 
be  copartners  doing  business  at  Great 
Falls,  in  Cascade  county,  Mont., under  and 
in  the  firm  name  and  style  of  Stevenson  &■ 
Ryder,  executed  their  deed  of  assignment 
to  one  S.  W.  Matteson,  Jr.,  conveying  to 
him  their  stock  of  general  hardware,  har- 
ness, etc.,  for  tbe  benefit  of  the  firm's  cred- 
itors. Tbe  deed  was  duly  executed  by  Ste- 
venson and  Ryder,  and  accepted  by  Mat- 
teson, assignee,  who  took  charge  and  pos- 
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session  of  thestock  of  goods.  Tbe  deed  of 
assignment  names  bat  two  preferred  cred- 
itors, to  wit,  tbe  First  National  Bank  of 
Great  Falls,  in  the  sum  of  $1,800,  and  one 
James  Bleecker,  Jr.,  of  New  York,  in  the 
sum  of  $3,000.  Tbe  complaint  alleges  that 
on  the  16th  day  of  January,  1892,  the  date 
of  tbe  said  assignment,  and  for  a  long 
time  prior  thereto,  Steveuson  and  Ryder, 
the  assignors  named  in  said  deed  of  assign- 
ment, and  James  Bleecker,  Jr.,  tbe  pre- 
ferred creditor  named  in  said  deed  of  as- 
signment, were,  and  had  been,  copartners 
doing  said  business  as  such  In  the  city  of 
Great  Falls,  in  tbe  firm  name  of  Stevenson 
&  Ryder,  and  also  were  engaged  in  busi- 
ness in  the  city  of  New  York,  in  the  firm 
name  of  Stevenson  &  Co. ;  that,  according 
to  the  terras  of  the  articles  of  copartner- 
ship existing  between  said  three  copart- 
ners, ail  matters  of  importance,  and  all 
large  and  important  purchases  and  sales 
of  stock,  were  to  be  submitted  to  all  tnree 
of  tbe  members  of  said  firm,  doing  busi- 
ness at  Great  Falls,  before  being  entered 
into  orconsummated;  that  Stevenson  and 
Ryder,  two  members  of  said  firm,  made 
tbe  assignment  withoutcnnsulting  Bleeck- 
er, who  could  have  easily  been  consulted 
by  telegraph,  as  was  often  done;  that 
Bleecker  did  not  cousent  to  fa  id  assign- 
ment, or  authorize  it,  but  immediately  re- 
pudiated it  after  hearing  of  it.  That  said 
Bleecker  was  fraudulently  made  a  pre- 
ferred creditor,  in  and  by  said  deed  of  as- 
signment, to  tbe  amount  of  $3,000,  be- 
cause said  firm  of  Stevenson  &  Ryder  did 
not  owe,  nor  did  either  member  of  said 
firm  owe,  Bleecker  said  sum,  or  any  sum 
whatever,  and,  further,  because  said 
Bleecker  was  a  member  of  tbe  assigned 
firm;  that  said  preferred  claim  of  $3,000 
allowed  Bleecker,  anil  tbe  whole  of  it,  was 
fictitious,  false,  and  fraudulent,  and  was 
allowed  and  preferred  for  the  purpose  of 
hindering,  delaying,  and  defrauding  the 
creditors  of  said  firm;  that,  if  said  fraud- 
ulent and  preferred  claim  of  Bleecker  is 
paid  and  allowed  by  the  assignee,  there 
will  not  remain  sufficient  assets  or  said 
assigned  estate  to  pay  tbe  claim  of  appel- 
lant. The  complaint  shows  that  the  as- 
signee received  about  $4,000  worth  of  prop- 
erty. The  complaint  also  shows  that  on 
the  20th  day  of  February,  1892,  the  appel- 
lant recovered  Judgment  in  the  lower  court 
against  respondents  Stevenson,  Ryder, 
and  Bleecker,  copartners  doing  business 
in  Great  Falls  in  the  firm  name  of  Steven- 
son &  Ryder,  in  the  sum  of  $964,  which  re- 
mains unpaid;  and  the  sheriff  of  said  coun- 
ty, being  unable  to  satisfy  an  execution 
issued  out  of  said  court  on  said  judgment, 
has  returned  the  same  nulla  bona.  The 
appellant  asks  that  said  deed  of  assign- 
ment be  declared  null  and  void,  and  be  set 
aside,  and  for  other  reliet.  To  the  com- 
plaint the  respondent  Matteson  tiled  a 
general  demurrer, asfollows:  "Now comes 
■  the  defendant  S.  W.  Matteson,  and  de- 
murs to  the  second  amended  complaint  in 
this  action  filed  by  tbe  plaintiff,  and  for 
cause  of  demurrer  alleges  the  said  amend- 
ed complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  and 
of  this  he  demands  Judgment  of  the  court. " 
The  court  below  sustained  this  demurrer, 


and,  tbe  appellant  declining  to  plead  fur- 
ther, the  lower  court  dismissed  the  com- 
plain t  as  to  respondent  Matteson,  and  ren- 
dered Judgment  against  appellant  for 
costs.  From  this  Judgment  tbe  appellant 
prosecutes  this  appeal. 

The  respondents  defend  the  action  of 
the  court  in  sustaining  the  demurrer  and 
dismissing  the  action  as  to  respondent 
Matteson  on  tbe  ground  that  Judgment 
was  rendered  on  the  application  of  appel- 
lant. The  appellant  declined  to  further 
plead  after  said  demurrer  was  sustained, 
because  be  believed  he  bad  stated  a  good 
cause  of  action  in  bis  complaint  as  to 
Matteson,  as  well  as  to  tbe  other  re- 
spondents, and  bad  perhaps  stated  all  the 
facts  be  could  state  in  an  amended  com- 
plaint. It  was  his  right,  in  that  case,  to 
stand  on  bis  complaint,  and,  in  the  event 
he  did  so,  It  was  the  duty  of  tbe  court  to 
render  Judgment  for  costs,  so  as  to  place 
the  appellant  In  a  position  to  appeal;  and 
bis  asking  the  court  to  do  its  duty,  or  to 
render  such  Judgment  as  would  allow  of  an 
appeal,  was  not  such  a  consent  to  the  judg- 
mentasto  debar  him  of  the  right  to  appeal. 
See  section  244,  div.  1,  Comp.  St.  1887. 1 
In  Conner  v.  McPbee,!  Mont.  78,  Knowles, 
J.,  says:  "The  first  question  presented  in 
this  case  is  one  of  practice.  Can  tbe  plain- 
tiffs in  an  action  move  to  set'aside  a  non- 
suit, when  they  have  consented  to  it,  up- 
on its  becoming  apparent,  from  the  rul- 
ings of  the  court,  that  they  could  not  re- 
cover, basing  their  motion  upon  alleged 
error  in  the  rulings  of  the  court,  wbicb  In- 
duced them  to  consent  to  the  nonsuit? 
Such  practice  we  bold  proper."  See  Min- 
ing Co.  v.  Clarkin,  14  Cal.  544.  In  tbe 
case  at  bar  the  appellant  was  so  placed, 
after  the  sustaining  of  the  demurrer,  that 
he  was  compelled  to  ask  the  court  to  en- 
ter tbe  proper  Judgment,  so  he  could  ap- 
peal, basing  bis  appeal  upon  tbe  alleged 
error  of  tbe  court  in  sustaining  tbedeniur- 
rer  of  respondent  Matteson.  Tbe  Judg- 
ment sustaining  tbedemurrerand  dismiss- 
ing the  case  as  to  respondent  Matteson 
was  final  as  to  such  respondent  in  this 
case. 

The  respondents  further  contend  that 
the  demurrer  of  respondent  Matteson 
should  have  been  sustained,  because  the 
complaint  contained  no  allegation  that 
he,  (Matteson,)  the  assignee,  had  knowl- 
edge of  the  matters  alleged  In  the  com- 
plaint to  befraudulent.  Respondent  Mat- 
teson was  a  proper  party  to  this  suit,  be- 
cause he  was  the  assignee,  and  had  -posses- 
sion of  the  assigned  goods  and  property 
which  the  complaint  alleges  to  have  been 
fraudulently  assigned,  and  was  presuma- 
bly disposing  of  the  property  for  the  pur- 
pose  of  paying  off  the  preferred  credits, 
the  principal  one  of  which  was  alleged  to 
be  fictitious  and  fraudulent.  Matteson 
also  had  a  right  to  defend  ttie  assignment, 
and  for  that  reason  alone  was  a  proper 
party.   Whether  there  was  any  allegation 


'Comp.  St.  1887,  div.  1,  $  244,  provides  that, 
"upon  the  dismissal  or  other  disposition  of  any 
action  in  which  the  court  has  jurisdiction  of  the 
subject-matter  of  the  action,  it  shall  be  the  duty 
of  the  court  to  render  such  judgment  for  costs 
as  is  according  to  law." 
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in  the  complaint  implicating  him  Id  the 
alleged  frauds  is  Immaterial.  It  was.  the 
right  and  duty  of  the  court,  upon  the  fil- 
ing of  the  complaint,  to  make  such  orders 
in  relation  to  the  assigned  estate  as  were 
necessary  to  preserve  it  for  the  use  and 
benefit  of  the  rightful  creditors,  so  as  to 
render  available  any  Judgment  that  might 
be  rendered  in  the  final  determination  of 
this  cause.  The  court  could  have  ap- 
pointed a  receiver  to  hold  and  care  for  the 
assigned  estate  until  final  judgment  here- 
in, so  that,  if  the  appellant  should  succeed 
in  this  action,  there  would  have  been 
something  out  of  the  estate  left,  out  of 
which  he  could  satisfy  his  claim.  To  sus- 
tain the  demurrer  and  dismiss  this  cause 
as  to  Mattesou  would  simply  be  permit- 
ting Matteson  to  carry  out  the  terms  of 
an  assignment  alleged  to  be  fraudulent, 
and  leave  the  rightful  creditors  of  the  as- 
signed estate  remediless,  in  the  event  of 
the  assignment  being  declared  void.  The 
Judgment  of  the  lower  court  is  reversed, 
and  the  cause  remanded,  with  instructions 
to  overrule  the  demurrer  of  respondent 
Matteson,  and  proceed  with  the  case  in 
accordance  with  the  views  herein  ex- 
pressed. 

HARWOOD  and  DE  WITT,  J  J.,  con- 
cur. 


(5  Wash.  468) 

McMTJRRAY  v.  HOLLIS,  County  Auditor. 
(Supreme  Court  of  Washington.  Jan.  3,  1893.) 

Countt  Officers—  Commencement  of  Term — 
Constitutional  Law. 
Const,  art.  6,  §  8,  provides  that  the  first 
election  of  county  and  district  officers,  not  other- 
wise provided  for  therein,  shall  be  on  Tuesday 
following  the  first  Monday  in  November,  1890, 
and  biennially  thereafter.  Article  27,  §  14,  pre- 
vides  that  all  district,  county,  and  precinct  ofn» 
cers  in  office  at  the  time  of  the  adoption  of  the 
constitution  shall  hold  office  until  the  second 
Monday  in  January,  1891.  Article  27,  f  2,  pro- 
vides that  all  laws  in  force  in  the  territory,  not  ■ 
repugnant  to  the  constitution,  shall  remain  in 
force  until  they  expire  by  limitation,  or  are  al- 
tered or  repealed.  Act  Feb.  4,  1886,  provides 
that  all  county  officers  thereafter  elected  shall 
hold  office  for  two  years  from  the  first  Monday 
in  March  following.  Held,  that  the  act  of  1886 
was  abrogated  by  the  constitution  and  that  the 
terms  of  county  officers  elected  in  November, 
1892,  commenced  on  the  second  Monday  of  Jan- 
uary, 1893. 

Appeal  from  superior  court,  Pierce  coun- 
ty;  John  Beverly,  Judge. 

Mandamus  on  the  relation  of  J.  L.  Mc- 
Murray  against  William  11.  Hollls.  county 
auditor,  to  compel  the  issuance  of  a  cer- 
tificate that  relator  was  elected  Justice  of  j 
the  peace  for  a  term  commencing  on  Jan-  ■ 
nary  2.  1893.    From  an  order  granting  the  ! 
writ,  defendant  appeals.  Affirmed. 

W.  H.  Snell,  Pros.  Atty.,  for  appellant. 
O'Brien  &  O'Brien  and  F.  U.  Robertson, 
for  appellee. 

HOYT,  J.  Under  the  stipulations  con- 
tained in  the  record,  the  only  question 
which  thia  court  is  called  upon  to  decide 
is  this:  Does  the  term  of  the  county  offi- 
cers elected  on  the  8th  day  of  November, 
1892,  begin  on  the  second  Monday  in  Jan- 


uary, or  upon  the  first  Monday  in  March, 
1S93?  If  upon  the  former  date,  it  is  con- 
ceded that  the  Judgmentof  thelo wercourt 
must  be  affirmed,  and,  if  upon  the  latter, 
that  it  should  be  reversed.  It  is  conceded 
by  the  briers  of  the  respective  counsel  that 
the  decision  of  this  question  depends  up- 
on the  fact  as  to  whether  or  not  the  act  of 
February  4, 1886,  entitled  "An  act  to  pre- 
scribe the  tenure  of  ottice  in  the  territory 
of  Washington,"  is  still  in  force.  Wheu 
this  state  adopted  its  constitution,  and 
was  by  the  action  of  the  United  States 
admitted  to  statehood,  its  existence  as 
a  territory  was  fully  terminated.  From 
the  fact  of  such  termination  of  its  terri- 
torial existence,  all  Its  powers  and  duties 
as  such  ceased.  All  laws  enacted  for  its 
government  were  at  once  abrogated;  or 
it  would  perhaps  be  more  correct  to  say 
that  the  existence  of  the  political  body 
to  be  governed  by  said  laws  had  ended, 
and  that  there  was  nothing  left  for  the 
laws  to  operate  upon,  and  for  that  rea- 
son they  were  utterly  without  effect.  It 
mustfollowthat  to  tbo  constitution  itself, 
and  the  schedule,  which  may  be  treated 
as  a  part  thereof,  must  the  state  look  for 
all  its  authority,  until  such  had  been  pro- 
vided by  the  action  of  the  state  legisla- 
ture under  the  constitution.  Such  being 
the  case,  it  cannot  be  held  that  any  of  the 
laws  of  the  territory  are  now  iu  force  in 
the  state,  excepting  such  as  have  been 
made  to  be  thus  of  force  by  the  constitu- 
tion itself,  or  by  the  action  of  the  state 
legislature.  It  is  not  claimed  that  there 
has  been  any  legislation  by  the  state  which 
affects  this  question.  We  can  therefore 
only  look  to  the  constitution  Itself  for 
its  determination.  The  schedule  provides, 
generally,  that  all  the  territorial  laws 
shull  be  continued  in  force,  excepting  such 
as  are  repugnant  to  the  constitution. 
This  provision  was  broad  enough  to  con- 
tinue in  force  the  act  iu  question,  and  it 
must  be  held  to  be  In  force,  unless  it  is  re- 
pugnant to  some  provision  of  the  consti- 
tution or  the  schedule.  It  is  provided  iu 
section  14  of  said  schedule  that  "all  dis- 
trict, county,  and  precinct  officers,  who 
may  be  in  office  at  the  time  of  the  adop- 
tion of  this  constitution,  and  the  county 
clerk  of  each  conn ty,  elected  at  the  first 
election,  shall  hold  their  respective  offices 
until  the  second  Monday  of  January,  1891, 
and  until  such  time  as  their  successors 
may  be  elected  and  qualified  in  accord- 
ance with  the  provisions  of  this  constitu- 
tion." This  provision,  and  that  continu- 
ing the  laws  of  the  territory  In  force,  are 
both  found  in  the  schedule,  and  must,  of 
course,  be  construed  together.  Thus  con- 
struing them,  It  seems  to  us  clear  that 
there  could  huve  been  no  intention  to 
continue  in  force  the  act  under  considera- 
tion. If  such  had  been  the  intention,  there 
would  have  been  no  necessity  for  the  pro- 
vision coutained  in  said  section  14.  Such 
provision,  in  itself,  and  without  any  refer- 
ence to  the  act  in  question,  limited  the 
term  of  the  officers  then  in  office,  and  the 
limit  thus  fixed  was  a  different  one  from 
that  named  in  said  act.  When  the  provi- 
sipn  took  effect  the  act  in  question  could 
no  longer  stand,  as  it  was  repugnant  to 
the  term?  of  the  constitution.   It  follows 


Digitized  by  Google 


294 


PACIFIC  REPORTER,  Vol.  32. 


(Wash. 


tbat  it  was  not  continued  in  force  by  the 
provision  above  referred  to.  The  fact 
tbat  there  is  a  further  provision  In  said 
section  14,  that  the  officers  therein  named 
shall  continue  to  bold  after  the  second 
Monday  of  January,  1891,  until  such  time 
as  their  successors  may  be  elected  and 
qualified,  can  have  no  controlling  influ- 
ence. Such  a  provision  is  the  usual  one 
to  prevent  an  office  being  left  unfilled  by 
reason  of  tb«  failure  to  elect  a  successor, 
or  of  such  successor  to  properly  qualify 
and  enter  upon  the  duties  of  the  office. 
It  is  very  clear  from  such  provision  of  the 
schedule  that  it  was  the  Intention  of  the 
constitution  that  the  officers  to  be  elected 
at  the  first  election  provided  for  in  the 
constitution  should  take  their  office  on 
the  second  Monday  in  January,  1891,  and 
not  on  the  first  Monday  in  March,  as  pro- 
vided for  under  said  act  of  the  territorial 
legislature.  It  would  never  have  been 
provided  tbat  the  tenure  of  those  holding 
under  the  territory  should  be  continued 
until  tbe  second  Monday  in  January,  only, 
and  tbat  the  term  of  the  officers  to  be 
elected  as  their  successors  should  not  com- 
mence  until  tbe  first  Monday  in  March. 
Such  being  the  fact,  we  think  that  the 
provisions  of  section  8  of  article  6  of  the 
constitution,  furnish  additional  proof  of 
tbe  intention  of  tbe  constitution  makers 
to  provide  fully  upou  the  question  of  the 
terms  of  the  officers  mentioned  in  said  act 
of  tbe  legislature,  and  that,  such  full  pro* 
visions  having  been  made,  the  continu- 
ance of  said  act  In  force  was  unnecessary. 
It  Is  provided  in  said  last-named  section 
that  such  officers  shall  be  elected  on  tbe 
Tuesday  after  the  first  Monday  in  Novem- 
ber, 1890,  and  that  thereafter  all  elections 
for  such  officers  shall  be  held  biennially 
on  tbe  Tuesday  next  succeeding  the  first 
Monday  in  November.  Such  provision 
for  tbe  election  of  these  officers  shows 
a  clear  intention  that  their  terms  of  office 
shall  be  two  years,  and,  as  we  have  al- 
ready seen,  the  term  of  office  of  those 
first  elected  commenced  on  the  second 
Monday  in  January,  1891.  It  follows,  as 
a  reasonable  conclusion,  that  their  terms 
will  end  on  tbe  second  Monday  in  Janua- 
ry, 1893,  and  that  that  date  will  be  the 
commencement  of  the  terms  of  their  suc- 
cessors in  office.  It  is  not  necessary,  for 
the  purposes  of  this  case,  that  we  should 
determine  as  to  the  effect  of  section  5  of 
article  11  of  the  constitution.  Whether 
that  section,  construed  with  section  8  of 
article  6,  above  mentioned,  will  be  held  to 
have  authorized  the  legislature  to  pre- 
scribe such  a  length  of  term  as  it  sees  fit 
for  such  officers,  or  whether  it  shall  be  held 
that  said  section  5  simply  authorizes  the 
legislature  to  fix  the  date  when  the  two 
years'  term  shall  commence  and  end, in  en- 
tirely foreign  to  the  question  at  bar.  It 
is  enough  for  the  purposes  of  this  case 
that  we  hold,  as  we  do,  that  the  provi- 
sions of  the  constitution,  in  effect,  have 
made  a  two  years'  term  for  such  officers, 
and  provided  that  such  term  should  com- 
mence on  the  second  Monday  of  January 
next  succeeding  their  election:  that 
whether  or  not  the  legislature  has  plena- 
ry powers  in  fixing  the  length  of  such 
terms,  and  the  date  of  their  commence- 


ment, such  provisions  of  the  constitu- 
tion must  remain  in  force  until  action  has 
been  taken  by  tbe  state  legislature.  The 
judgment  of  the  superior  court  must  be 
affirmed. 

ANDERS.  C.  J.,  and  STILES,  DUNBAR, 
and  SCOTT,  J  J.,  concur. 


(4  Wash.  661) 

STATE  ex  rel.  DUSINBERRB  et  al.  v.  HUN- 
TER, Judge. 
(Supreme  Court  of  Washington.  July  20, 1892.) 
Mandamus  to  Courts. 
Mandamus  will  issue  to  compel  action 
by  an  inferior  court,  where  it  appears  that  such 
court  has  been  asked  to  take  the  desired  action, 
and  has  captiously  refused.  Per  Dunbar,  J., 
dissenting. 

Dissenting  opinion. 

For  majority  opinion,  see  SO  Pac.  Rep. 


DUNBAR,  J.  I  dissent.  I  tblnk  the  ap- 
plication shows  that  tbe  court  was  asked 
to  enter  default  against  the  defendant. 
The  plaintiff  was  entitled  to  his  default, 
and  it  seems  to  me  that  it  was  pure  cap- 
tiousness  on  the  part  of  the  Judge  to  re- 
fuse to  grant  it,  and  that  be  should  be 
compelled  to  do  so. 


(4  Wash.  170) 

MUNHOLLAND  v.  AULT.  BELL  V.  SAME. 
MELCHERT  v.  SAME.  WILSON  v. 
SAME.  PRANK  v.  SAME.  HEFFNER 
v.  SAME.  DUNBAR  v.  SAME.  FELK- 
NER  v.  SAME. 

(Supreme  Court  of  Washington.  April  18, 
1892.) 

Claims  against  Decedents— Presentation — 
Logging  Lien — Assignment— Notice. 

1.  The  holder  of  a  laborer's  lien  on  logs 
cannot  maintain  an  action  to  foreclose  against 
the  executor  of  a  deceased  person,  against  whom 
the  lien  was  acquired,  where  he  has  failed  to 

; resent  his  claim  to  the  executor,  under  Code 
881,  c.  104,  providing  that  no  claim  holder 
shall  maintain  an  action  against  an  estate  un- 
less the  claim  shall  have  been  first  presented 
to  the  executor. 

2.  But  such  lien  is  a  primary  claim  on  the 
property  covered  by  it,  and  takes  precedence 
thereon,  as  far  as  such  property  goes. 

3.  While  the  inchoate  right  of  a  laborer's 
lien  before  the  filing  of  the  notice  cannot  be  as- 
signed, the  lien  becomes  the  subject  of  assign- 
ment after  such  notice  is  filed. 

4.  The  notice  of  lien  described  the  logs 
marked  thus  ©  on  each  end.  while  tbe  proof 
described  them  as  marked  "Circle  T."  and  with- 
out showing  the  location  of  the  mark.  Held,  in 
the  absence  of  any  showing  that  any  person  had 
been  misled  by  the  description,  that  the  notice 
and  proof  were  sufficient;  the  law  requiring 
only  that  the  property  be  described  sufficiently 
for  identification  with  reasonable  certainty. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  Munholland,  Bell,  Melchert, 
Wilson.  Frank,  Heffner,  Dunbar,  and 
Felkner  agaiust  John  B.  Ault,  to  foreclose 
laborers*  Hens  on  saw  logs.  Judgment 
for  plaintiffs.  Defendunt  appeals.  Re- 
versed. 
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Andrews  &  Barnes,  for  appellant.  W. 
P.  Bell,  (F.  M.  Headlee,  of  counsel,)  for  re- 
spondent. 

PER  CURIAM.  Reversed  on  authori- 
ty of  Cabey  v.  Ault,  (Wash.)  29  Pac.  Rep. 
1048. 

(4  Wash.  698) 

McCORVEY  v.  POTVIN. 
(Supreme  Court  of  Washington.    Aug.  12, 
1892.) 

Attachment — Intervention — Bill  of  Sale. 
Appellant  put  one  C.  in  possession  of 
certain  machinery,  with  an  agreement  that  he 
would  turn  the  machinery  over  to  C.  on  his  per- 
formance of  certain  conditions.  At  the  same 
time,  and  as  part  of  the  same  transaction,  C. 
executed  a  bill  of  sale  of  said  machinery  to  ap- 
pellant, which  was  duly  recorded.  C.  failed  to 
perform  the  conditions  of  the  contract,  and 
while  he  was  in  possession  the  machinery  was 
attached  as  his  property.  Held,  that  the  title 
to  the  property  was  in  C..  and  the  property  was 
therefore  liable  under  the  attachment  Per 
Dunbar,  J.,  dissenting. 

Dissenting  opinion. 
For  majority  opinion,  see 
1057. 


Pac.  Rep. 


DUNBAR,  J.,  (dissenting.)  I  do  not 
think  the  two  instruments  executed  can 
be  explained  on  any  other  theory  than 
that  it  was  the  understanding  of  the  par- 
ties that  the  title  was  in  the  respondent 
when  they  were  executed.  I  think  con- 
tracts should  be  construed  to  mean  some- 
thing, and  not  to  mean  nothing.  The  de- 
murrer, in  my  Judgment,  was  properly 
sustained. 

(4  Wash.  262) 
BTJRKETT  et  al.  v.  ROSENTHAL  et  al. 
(Supreme  Court  of  Washington.   March  29, 
1892.) 

Appeal  from  superior  court,  Thurston  county. 
E.  B.  Simmons,  for  respondents. 

PER  CURIAM.  Motion  to  dismiss  and  af- 
firm on  short  record,  under  rule  17.  28  Pac. 
Rep.  vi.  The  motion  seems  to  be  well  taken, 
and  it  is  accordingly  granted. 


(23  Or.  433) 

GIBSON  v.  OREGON  SHORT  LINE  &  U. 
N.  RY.  CO. 
(Supreme  Court  of  Oregon.  Feb.  20,  1893.) 

IsjuHt  to  Track  Walker— Negligence  of  Rail- 
road Company— Sufficiency  of  Rule*. 

1.  Where  a  track  walker  of  defendant  rail- 
road, while  crossing  its  bridge,  saw  an  ap- 
proaching engine  a  half  a  mile  away,  and, 
thinking  he  could  get  across,  started  to  run, 
and  fell  and  hurt  his  leg,  and  then  stepped  on 
one  of  the  bridge  caps  placed  along  the  bridge 
for  that  purpose,  where  he  remained  in  safety, 
and  he  had  ample  time  after  sighting  the  train 
to  retreat  or  step  on  a  cap,  he  cannot  recover 
on  the  ground  of  the  insufficiency  of  the  rules  of 
the  company  to  protect  track  walkers  in  not 
providing  for  the  frequent  whistling  of  engines 
before  approaching  bridges,  his  injury  not  hav- 
ing been  caused  by  the  want  of  such  rules. 

2.  Where  plaintiff  was  an  adult  of  ordinary 
intelligence,  without  any  previous  experience  in 
track  walking,  but  lived  near  the  railroad,  and 


had  been  over  the  section  on  which  he  worked 
several  times,  and  knew  the  bridges  on  it,  and 
the  projecting  caps  were  at  frequent  intervals 
on  such  bridges,  and  furnished  conspicuous 
places  of  safety  against  passing  trains,  defend- 
ant had  a  right  to  assume  that  plaintiff  would 
avoid  the  risk  incident  to  his  employment,  and 
was  not  liable  for  a  failure  to  specially  instruct 
plaintiff  to  resort  to  the  caps  when  caught  on 
the  bridge  by  an  approaching  train. 

Appeal  from  circuit  court,  Wasco  coun- 
ty; W.  L.  Bradshuw,  Judge. 

Action  by  8.  B.  Gibson  against  the  Ore- 
gon Short  Line  &  Utah  Northern  Railway 
Company.  Judgment  for  plaintiff.  De- 
fendant appeals.  Reversed. 

W.  W.  Cotton,  Zera  Snow,  and  Wallace 
MrCamant,  for  appellant.  Alfred  S.  Ben- 
nett, for  respondent. 

LORD,  C.  J.  This  Is  an  action  to  re- 
cover damages  for  negligence  of  the  de- 
fendant, causing  an  injnry  to  the  plaintiff 
while  at  work  lu  the  employment  of  the 
defendant.  The  negligence  complained  of 
Is  predicated  upon  two  grounds:  First, 
that  the  defendant  neglected  to  provide 
suitable  rules  or  regulations  for  the  pro- 
tection of  its  track  walkers,  and  especial- 
ly for  the  protection  of  the  plaintiff ;  and, 
second,  that  the  defendant  failed  to  In- 
struct the  plaintiff  of  the  daubers  known 
to  It  but  unknown  to  the  plaintiff,  inci- 
dent to  the  employment  In  which  lio  was 
about,  to  engage.  The  principal  conten- 
tion for  the  appellant  is  that  the  trial 
court  erred  in  denying  the  defendant's  mo- 
tion for  a  nonsuit,  and  in  refusing  to  in- 
struct the  jury  to  find  for  the  defendant. 
Briefly  and  substantially,  the  evidence 
shows  that  the  rules  and  regulations 
adopted  by  the  defendant  required  the  en- 
gineers of  its  trains  to  whistle  at  whis- 
tling posts  in  passing  over  the  road;  that 
the  plaintiff,  was  employed  by  a  section 
foreman  of  the  defendant  as  a  track  walker 
on  a  section  of  the  defendant's  road  lying 
between  the  stations  of  Viento  and  Hood 
River;  that  previous  to  such  employment 
the  plaintiff  was  a  rancher,  residing  near 
Hood  River,  and  in  the  vicinity  of  the  de- 
fendant's road,  and  bad  rode  over  this 
section  of  It  some  two  or  three  times; 
that  there  were  several  high  bridges  and 
trestles  of  considerable  length,  and  some 
of  them  curved,  on  the  section  over  which 
the  plaintiff  hud  engaged  to  walk  as  a 
track  walker;  and  that  at  frequent  inter- 
vals the  bent  caps  projected  beyond  the 
ties,  to  which  a  track  walker  could  repair 
as  a  place  of  safety  or  means  of  escape 
from  a  passing  or  unexpected  train,  when 
caught  on  any  one  of  such  bridges  or  tres- 
tles. The  plaintiff  testifies  that  before 
starting  out  to  walk  the  track  be  told  the 
section  foreman  that  he  was  inexperi- 
enced, and  wished  to  be  fully  Instructed 
as  to  his  duties,  but  that  the  section  fore- 
man failed  to  give  him  any  instructions 
about  getting  on  the  caps  when  caught  on 
the  bridges  or  trestles  by  an  approaching 
train;  that  while  he  was  passing  over  the 
road,  and  when  on  one  of  these  bridges  or 
trestles,  be  saw  an  approaching  train, 
some  half  mile  distant,  and,  thinking  be 
saw  tbe  end  of  the  bridge  but  a  short  dis- 
tance ahead,  he  started  to  run  towards  II 
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to  avoid  the  train,  and  that,  while  bo 
running,  he  stumped  his  foot  against  a. 
spike  in  the  bridge,  and  fell  down,  and  as 
the  train  in  the  mean  time  was  getting 
nearer  to  him  lie  gathered  himself  up,  and 
hastily  got  down  on  a  cap,  where  he  re- 
mained until  the  train  passed;  that  his 
leg  was  somewhat  bruised,  but  that  no 
bones  were  broken,  orother  serious  injury 
suffered  by  the  fall;  that  after  the  train 
passed  be  got  up  and  retraced  his  foot- 
steps to  Viento,and  continued  in  the  serv- 
ice of  the  defendant  two  or  three  days 
thereafter,  when  he  quit  its  employment. 
As  to  the  insufficiency  of  the  rules  to  pro- 
tect track  walkers  from  the  dangers  of  an 
approaching  train  while  in  the  discbarge 
of  their  duties,  the  contention  is  that  they 
were  defective  in  not  providing  that  the 
engines  should  whistle  at  frequent  inter- 
vals before  approaching  bridges  or  trestles 
on  which  trackmen  might  be  walking. 
But  the  facts  as  disclosed  by  this  record  do 
not  sustain  this  contention.  The  evidence 
shows  that  the  injury  was  not  caused  by 
a  defective  system  of  rules,  or  the  failure 
to  observe  them.  It  was  not  Occasioned, 
either  becauso  the  engine  did  not  whistle, 
as  required  by  the  rules,  or  because  the 
rules  were  defective  in  not  requiring  the 
engine  to  whistle  at  more  frequent  inter- 
vals, for  the  plaintiff  saw  the  approach- 
ing train  a  half  a  mile  ahead,  and  had 
ampin  time  to  retreat  or  step  from  the 
bridge  to  the  caps,  and  there  remain  in 
safety  until  the  train  passed. 

As  the  argument  indicated,  it  is  the 
other  ground  of  complaint  upon  which 
the  plaintiff  chiefly  relies  to  sustain  his  ac- 
tion This  is  that  the  foreman  of  the  de- 
fendant failed  to  instruct  the  plaintiff, 
who  was  inexperienced,  how  to  avoid  the 
danger  incident  to  his  work  in  the  event 
he  was  caught  on  a  bridge  or  trestle  by 
an  approaching  train.  The  solution  of 
this  question  involves  the  Inquiry  whether 
the  danger  or  risk  incident  to  such  em- 
ployment, in  view  of  the  plaintiff's  inex- 
perience, required  the  defendant  to  give 
him  such  instructions  as  would  enable 
him  to  comprehend  such  danger,  and  do 
his  work  safely.  The  general  rule  of  law 
governing  the  liability  of  the  master  for 
personal  injuries  received  by  the  servant 
in  the  course  of  his  employment  is  that 
the  servant  assumes  all  the  risks  and  haz- 
ards incident  to  such  employment  when 
he  possesses  sufficient  intelligence  and 
knowledge  to  comprehend  them;  and,  if 
he  be  an  adult  person,  unless  the  evidence 
shows  otherwise,  the  presumption  is  that 
he  has  sufficient  Intelligence  to  compre- 
hend the  dangers  incident  to  such  service 
or  employment.  But  when  the  master 
employs  a  servant  to  do  work  in*  a  dan- 
gerous place,  or  where  the  mode  of  doing 
the  work  is  dangerous,  but  apparent  to 
persons  of  capacity  and  knowledge  of  the 
subject,  and  such  servant,  from  youth  or 
inexperience,  or  want  of  capacity,  fails  to 
appreciate  or  comprehend  the  danger  of 
working  at  such  place,  or  the  dangerous 
character  of  the  work,  it  is  the  duty  of 
the  master  to  point  out  and  explain  to 
such  servant  the  dangers  or  risks  of  such 
employment,  so  as  to  enable  him  to  com- 
prehend them,  and  do  his  work  safely; 


and,  If  the  master  fails  or  neglects  to  do 
so,  and  by  reason  thereof  such  servant  is 
injured,  the  master  is  liable.  This  princi- 
ple of  the  law  is  well  stated  by  Devens,  J., 
in  Sullivan  v.  ManufncturingCo.,113  Mass. 
396,  who  said:  "It  may  frequently  happen 
that  the  dangers  of  a  particnlar  position 
for  or  mode  of  doing  work  are  great,  and 
apparent  to  persons  of  capacity  and 
knowledge  of  the  subject,  and  yeta  party, 
from  youth,  inexperience,  ignorance,  or 
general  want  of  capacity,  may  fail  to  ap 
predate  them.  It  would  be  a  breach  of 
duty  upon  the  part  of  the  master  to  ex- 
pose a  servant  of  this  character,  even 
with  bis  own  consent,  to  such  dangers, 
unless  with  instructions  or  cautions  suffi- 
cient to  enable  him  to  comprehend  them, 
and  to  do  his  work  safely,  with  proper 
care  on  his  own  part."  From  these  con- 
siderations it  is  clear  that  the  servant 
does  not  assume  the  risk  incident  to  sui-h 
dangerous  employment  when,  from  want 
of  age  or  experience  or  general  capacity, 
be  does  not  comprehend  them,  unless  the 
master  gives  him  such  Instructions  and 
cautions  as  will  enable  him  to  fully  under- 
stand, and  so  avoid,  them.  If,  however, 
the  danger  is  apparent,  and  the  servant  is 
of  sufficient  discretion  to  see  and  avoid  it, 
the  master  is  not  liable  for  an  Injur*  re- 
sulting to  the  servant,  though  he  did  not 
warn  him.  Wood,  Mast.  &  Serv.  §  340. 
The  servant  must  exercise  ordinary  care, 
to  avoid  injuries.  He  should  seek  to  in- 
form himself  of  the  daubers  likely  to  con- 
front him  in  the  performance  of  bis  duties. 
As  Mr.  Beach  says:  "He  must  not  go 
blindly  and  heedlessly  to  bis  work  when 
there  is  danger  ,  He  must  inform  himself. 
This  is  the  rule  everywhere."  Beach, 
Contrlb.  Near.  §  13S. 

The  evidence  shows  that  the  plaintiff 
told  the  foreman  that  he  knew  nothing 
about  the  duties  of  a  track  walker,  and 
asked  fur  instructions.  The  foreman  gave 
him  some  instructions  in  relation  to  his 
employment,  and  such,  perhaps,  as  the 
foreman  may  have  considered  sufficient  to 
enable  him  to  understand  bis  duties,  in 
view  of  his  age  and  intelligence,  lie  did 
not,  however,  Instruct  him  that  he  must 
get  out  on  the  caps  to  avoid  injury  wbeu 
caught  out  on  the  bridges  or  trestles  by 
an  approaching  train;  and  the  failure  to 
so  Instruct  him,  unless  the  danger  was 
obvious,  and  the  plaintiff  was  of  sufficient 
discretion  to  see  and  avoid  it,  was  negli- 
gence for  which  the  defendant  is  liable. 
The  danger  from  an  approaching  train 
when  the  plaintiff  was  on  the  bridges  or 
trestles  was  practically  the  only  dan  seer 
which  was  incident  to  bis  employment. 
The  plaintiff  was  an  adult  of  ordinary 
intelligence,  but  without  any  experience  in 
the  employment  which  be  solicited.  He 
lived  near  the  railroad,  had  been  over  the 
section  upon  which  he  worked  several 
times,  and  knew  that  there  were  bridges 
and  trestles  upon  it.  The  danger  was 
patent.  The  plaintiff  saw  the  train  ap- 
proaching a  half  a  mile  away,  and  his 
conduct  at  that  time  indicates  that  he  ap- 
preciated the  danger  to  whi«*h  he  was  ex- 
-  posed  by  collision,  unless  he  got  out 
of  its  way.  This  danger  is  of  that  sort 
which  every  man  of  ordinary  intelligence 
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who  knows  anything  about  railroads 
comprehends  and  understands  be  must  be 
ready  to  avoid  when  he  enters  upon  a 
railroad  track,  and  especially  upon  Its 
bridges  and  trestles,  if  he  would  escape  in- 
jury. The  plaintiff  knew  and  understood 
the  danger  to  which  be  became  subject  by 
the  approaching  train,  but  be  claims  that 
be  should  havo  been  instructed  how  to 
avoid  .it;  in  other  words,  because  of  bis 
inexperience,  or  want  of  general  capacity, 
he  should  have  been  instructed  that  when, 
in  the  course  of  his  employment,  he  was 
caught  by  an  approaching  train  on  a 
bridge  or  trestle,  he  must  step  out  on  the 
caps,  and  remain  until  the  train  passed. 
These  caps  projected  out  at  short  and 
frequent  intervals,  some  distance  from  the 
ties,  and  furnished  a  safe  place  to  wbieb  a 
trackman  could  repair  and  remain  until 
the  train  passed.  They  were  visible  and 
conspicuous  as  places  of  safety,  because 
there  was  no  other  place,  except  these 
caps,  to  which  one  might  resort  to  avoid 
collision  with  a  passing  train  when  on  the 
bridges  or  trestles,  The  danger  was  ob- 
vious, and  the  means  of  escape  from  it  ap- 
parent to  any  one  of  ordinary  intelligence 
in  the  exercise  of  reasonable  care.  The 
plaintiff  could  not  have  failed  to  have  seen 
the  caps  in  the  exercise  of  ordinary  inspec- 
tion and  carefulness,  and,  knowing  the 
danger,  to  understand  that  be  must  resort 
to  tbem  to  avoid  the  train,  unless  he  was 
so  near  the  end  of  the  bridge  that  be  could 
get  off  of  it  before  the  train  came  along, 
as  he  seems  to  have  thought  he  could  do. 
In  fact,  his  conduct  shows  that  when  the 
train  approached  he  realized  the  danger 
to  which 'he  was  exposed,  and  possessed 
sufficient  intelligence  and  discretion  to 
know  how  to  avoid  it,  for  after  his  fall  he 
immediately  got  down  on  the  cap,  and 
eat  t  there  in  safety  until  the  train  passed. 
The  risk  Incident  to  the  employment  was 
obvious,  and  such  as  a  man  of  common 
intelligence,  by  the  exercise  of  ordinary 
inspection  and  carefulness  on  his  part, 
would  he  able  to  avoid.  In  the  light  of 
the  facte,  the  defendant  had  a  right  to  as- 
sume that  the  plaintiff  would  avoid  the 
risk  incident  to  his  employment  without 
any  special  instructions.  The  judgment 
must  he  reversed,  and  the  cause  remand- 
ed, with  direction  to  the  trial  court  to  en- 
ter a  Judgment  of  nonsuit. 


(23  Or.  468) 

McATEE  v.  McATEE. 
(Supreme  Court  of  Oregon.   Feb.  13,  1893.) 

Au.owAXfK  to  Widow, 

Under  Hill's  Code,  S  1127,  making  it  the 
duty  of  the  county  court,  on  filing  the  inventory 
of  an  estate,  to  make  an  order  setting  apart  for 
the  widow '  all  the  property  of  the  estate  ex- 
empt from  execution,  the  court  may  appoint  a 
commissioner,  with  the  consent  of  the  widow, 
to  make  a  selection,  and,  on  approval  of  such 
selection,  it  becomes  the  act  of  the  court;  and 
if  the  widow  is  satisfied,  and  the  selected  prop- 
erty is  exempt  from  execution,  the  administra- 
tor cannot  complain. 

Appeal  from  circuit  court,  Wasco  coun- 
ty; James  A.  Fee,  Judge. 

Action  by  Sarah  McAtee  against  Benja- 
min C.  McAtee,  as  administrator  of  the 


estate  of  William  H.  McAtee.  From  an 
order  of  the  county  court  approving  the 
act  of  a  commissioner  appointed  by  the 
court  to  set  aside  for  the  widow  the  prop- 
erty of  deceased's  estate  exempt  from  ex- 
ecution, defendant  appeals.  Affirmed. 

A.  S.  Bennett  and  J.!  L.  Story,  for  appel- 
lant.  B.  S.  Huntington, for  respondent. 

BEAN,  J.  Upon  the  filing  of  the  inven- 
tory of  the  estate  of  William  H.  McAtee, 
deceased,  his  widow  filed  her  petition,  ask- 
ing that  all  the  property  of  the'eatate  ex- 
empt from  execution  be  set  apart  to  her. 
Upon  the  hearing  of  this  petition,  the 
county  court  allowed  the  same,  and  made 
an  order  setting  apart  to  her  all  the 
property  exemptfrom  execution,— namely , 
books,  pictures,  and  musical  instruments, 
to  the  value  of  $75;  tools,  implements, 
apparatus,  team,  not  exceeding  two 
horses,  vehicles  and  harness,  to  the  value 
of  $400;  also  food  sufficient  to  support 
such  team  for  60  days;  two  cows,  five 
swine,  household  goods,  furniture,  and 
utensils,  to  the  value  of  $300,  and  also 
food  to  support  such  animals  for  three 
.months,— and  appointed  one  Robert  Mays 
as  a  commissioner  to  make  a  selection  of 
such  exempt  property  from  the  other  prop- 
erty belonging  to  the  estate,  and  report 
the-enme  to  the  court.  Upon  the  coming 
in  of  bis  report,  in  which  the  property  se- 
lected by  blm  was  'particularly  listed  and 
described,  the  court  ratified  and  confirmed 
the  seme,  and  ordered  the  property  so  de- 
scribed  to  be  delivered  by  the  administra- 
tor to  the  widow,  as  her  property,  which 
she  accepted,  and,  so  far  as  this  record 
discloses,  is  entirely  satisfied  with  the  or- 
der and  action  of  the  county  court  in  the 
premises.  The  administrator,  however, 
(who  filed  objections  to  the  report  of  the 
commissioner,  which  were  overruled,)  an- 
peals,  and  claims  that  the  action  of  the 
county  court  in  appointing  Mr.  Mays  to 
make  the  selection  of  the  property  was 
unauthorized  by  law,  and  that  all  action 
had  therein  Is  void.  By  section  1127,  Hill's 
Code,  it  Is  made  the  duty  of  the  county 
court  or  Judge  thereof,  upon  the  filing  of 
the  inventory  of  an  estate,  to  make  an 
order  setting  apart  for  the  widow  of  the 
deceased,  If  any,  all  the  property  of  the 
estate  by  law  exemptfrom  execution;  and 
we  can  conceive  of  no  valid  objection  to 
the  county  court  appointiing  a  commis- 
sioner, with  the  consent  of  the  widow,  to 
make  selection  of  such  exempt  property 
from  the  other  property  belonging  to  the 
estate,  subject  of  course  to  the  approval 
of  the  court.  When  such  selection  is 
made  by  the  commissioner,  and  approved 
by  the  court,  it  becomes  the  act  of  the 
court;  and,  if  the  widow  is  satisfied,  the 
administrator  has  no  cause  of  complaint, 
provided  the  property  so  selected  is  in  fact 
exempt  by  law  from  execution.  Under  the 
law  the  widow  is  entitled  to  all  the  prop- 
erty belonging  to  the  estate  exempt  from 
execution,  and  the  method  or  procedure 
adopted  by  the  court  to  ascertain  the  par- 
ticular property  ho  exempt  is  not  very  ma- 
terial, so  long  as  the  provisions  of  the 
statute  are  not  disregarded,  and  the 
widow  is  satisfied.   In  this  case  it  is  not 
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claimed  that  the  property  selected  by  the 
commissioner,  and  by  the  court  set  apart 
for  the  widow,  In  not  in  fact  exempt  by 
law  from  execution,  but  the  only  objection 
Is  as  to  the  procedure  adopted  by  the 
court  to  ascertain  the  description  of  the 
property  so  exempt)  awl  this  objection  is, 
we  think,  not  well  taken.  Counsel  for 
appellant,  in  their  brief,  say :  "The  single 
question  presented  is  whether  the  widow 
of  a  deceased  person  can  take  under  the 
will,  and  at  thesame  time  claim  and  take 
the  benefit  of  an  allowance  of  exempt 
property  inconsistent  therewith."  Al- 
though this  question  was  argued  at 
length  by  appellant's  counsel  at  the  hear- 
ing, and  is  the  only  question  noted  in  their 
brief,  it  is  not  presented  in  this  case,  be- 
cause the  record  hefore  us  does  not  show 
even  the  existence  of  a  will,  much  less  its 
terms  and  provisions;  and,  until  a  ques- 
tion is  properly  presented,  we  must  de- 
cline to  consider  or  decide  it.  The  decree 
of  the  court  below  is  therefore  affirmed. 


(23  Or.  4810 

HUGHES  v.  HOLMAN. 
(Supreme  Court  of  Oregon.   Feb.  13,  1893.) 
Election  Contest— Appeal— Evidence. 

1.  Though  it  is  provided  that  a  proceeding 
under  the  statute  to  contest  an  election  "Shall 
be  conducted  by  the  court  without  the  inter- 
vention of  a  jury,  this  does  not  make  it  equi- 
table in  its  nature,  so  that  there  can  be  a  trial 
de  novo  on  appeal. 

2.  Evidence  that  the  ballots  cast  at  an  elec- 
tion were  sealed  when  the  canvass  was  com- 
pletecL  and  then  delivered  to  the  county  clerk, 
and  tnat  they  remained  in  his  custody  in  the 
vault  in  his  office  till  he  delivered  them  to  the 
referee  in  the  election  contest,  when  the  seals 
were  unbroken,  is  admissible  to  identify  the 
ballots  given  to  the  referee  as  those  cast  at 
rhe  election,  though  they  might  have  Imjou 
tampered  with. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Proceedings  by  Joseph  A.  Hughes 
against  Edward  Hoiman  to  contest  an 
election.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

McGinn,  Sears  &  Simon,  for  appellant. 
Sllverstone,  Murphy  &  Brodie  and  Killln, 
Starr  &  Thomas,  for  respondent. 

MOORE,  J.  This  was  a  special  proceed- 
ing under  the  provisions  of  sections  2544, 
2548,  Hill's  Code,  tocontest  the  right  of  the 
defendant  to  the  office  of  coroner  of  Mult- 
nomah county,  to  which  he  was  declared 
elected  by  the  county  board  of  canvassers. 
The  material  facts  alleged  are  that  at  the 
general  election  held  In  June,  1*92,  plaintiff 
was  the  Democratic,  and  defendant  the 
Republican,  candidate  for  the  office  of  coro- 
ner; that  the  board  of  canvassers  returned 
defendant  as  elected  by  a  small  plurality; 
that  a  certificate  of  election  was  issued  to 
him ;  and  that  he  ever  since  has  been  such 
officer.  As  a  ground  for  a  recount  of  the 
votes,  the  plaintiff  alleges,  upon  informa- 
tion and  belief,  that  small  errors  occurred 
in  the  count  of  each  of  the  60  precincts  of 
the  county,  and  such  alleged  misconduct 
of  the  Judges  and  clerks  of  election  of  one 
precinct  as  to  authorize  the  court  to  reject 


the  returns  therefrom.  The  defendant  ap- 
peared after  the  service  of  the  summons, 
and  a  stipulation  was  filed  in  lieu  of  an 
answer,  whereby  It  was  agreed  that  all  the 
material  allegations  of  the  complaiut 
should  be  denied,  except  that  each  was  an 
elector  of  the  county,  and  a  candidate  for 
the  office  of  coroner.  The  issues  having 
been  completed,  the  cuuse  was,  by  stipula- 
tion of  the  parties,  referred  to  take  and  re- 
port  the  testimony.  The  recount  of  the 
votes  resulted  in  no  material  change  from 
the  official  count  in  any  of  the  precincts 
except  No.  15,  North  Portland,  where  the 
following  change  occurred:  The  official 
count  showed  10H  votes  for  defendant,  and 
75  for  plaintiff.  The  recount  showed  107 
votes  for  plaintiff,  and  73  for  defendant. 
Some  slight  changes  were  discovered,  and 
a  few  votes  cast  were  rejected,  but  they  do 
not  disturb  the  result.  The  determination 
of  the  vote  in  precinct  No.  15,  North  Port- 
land, is  decisive  of  the  contest.  The  testi- 
mony was  taken  before  the  referee,  and  re- 
ported back,  and  the  defendant,  at  the 
proper  time,  moved  the  court  for  a  judg- 
ment of  nonsuit,  upon  the  ground  that  the 
evidence  showed  that  the  ballots  had  not 
been  securely  kept  by  the  proper  officer ; 
that  opportunity  bad  been  offered  for  tam- 
pering with  them;  and  that  there  was  no 
evidence  offered  to  show  that  the  ballots 
recounted  were  the  identical. ones  cast  at 
theelectlon.  Thecourt  denied  this  motion, 
and  prepared  and  filed  findings  of  fact  and 
conclusions  of  law,  to  which  the  defendant 
excepted,  and  Judgment  was  rendered  in 
favor  of  plaintiff,  awarding  the  office  to 
him,  and  directing  the  county  clerk  to  is- 
sue and  deliver  to  him  a  certificate  of  elec- 
tion, from  which  Judgment  the  defendant 
appeals.  He  contends  that  there  was  no 
evidence  before  the  trial  court  to  sustain 
a  verdict  or  findings  of  fact,  and  that,  if 
the  motion  for  a  judgment  of  nonsuit  were 
made  at  the  proper  time,  the  appellate 
court  should  review  the  testimony. 

There  is  hut  one  question  presented  by 
this  appeal :  Was  there  any  admissible 
evidence  offered  in  the  court  below  to  sup- 
port the  findings  of  fuct  therein  reached? 
In  the  case  at  bar  the  testimony  was  taken 
before  a  referee,  and  upon  this  evidence  the. 
cause  was  tried  by  the  judge,  and  because 
that  court  had  no  advantage  over  this,  in 
that  it  did  not  hear  the  witnesses,  nor  ob- 
serve their  deportment,  the  appellant  con- 
tends that  it  should  now  be  tried  de  novo. 
In  proceedings  of  this  character  the  stat- 
ute contemplates  that  it  Bball  be  tried  as 
an  action  at  law,  without  the  intervention 
of  a  jury.  Hartman  v.  Young,  17  Or.  155, 
20  Pac.  Rep.  17;  Fen  ton  v.  Scott.  17  Or. 
190,  20  Pac.  Rep.  95.  Theobject  of  thestat- 
ute  probably  was  to  place  the  trial  of  an 
election  contest  with  the  court,  instead  of 
a  Jury,  for  the  reason  that  theformer  would 
be  less  liable  to  party  influences  and  politi- 
cal motives  than  the  latter.  Party  spirit, 
political  bias,  and  local  prejudice  might 
Influence  a  jury  in  passing  upon  such  ques- 
tions, which  would  not  affect  a  court; 
and  for  this  reason,  and  in  order  to  facili- 
tate a  Hpeedy  trial,  the  statute  has  wisely 
placed  the  trial  of  such  causes  within  the 
jurisdiction  of  the  circuit  courts,  without 
the  intervention  of  juries;  but  this  would 
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not  make  the  cause  equitable  Id  its  char- 
acter, nor  change  the  rules  of  practice  up- 
on appeal.  The  determination  of  this 
cause  rests  upon  the  identity  of  the  ballots 
recounted. 

Tne  important  findings  of  fact  of  the 
trial  court  are  as  follows:  "(29)  That  dur- 
ing the  time  the  ballots  were  in  the  room 
opposite  the  clerk's  office  the  clerk  of  the 
county  court  paid  close  attention  that  no 
one  should  have  an  opportunity  of  tam- 
pering with  or  handling  the  ballots  during 
the  day,  and  instructed  the  night  watch- 
man of  the  courthouse  to  keep  strict  watch 
over  said  room  during  the  night.  (30) 
That  the  night  watchman  of  the  court- 
bouse  kept  strict  watch  over  the  room  in 
which  the  ballots  were  stored  during  the 
night.  (81)  That  said  room  is  on  what  is 
known  as  the  'ground  floor'  of  the  court- 
house. The  door  to  said  room  is  furnished 
with  a  spring  lock,  and  during  the  time 
said  ballots  were  in  the  room  the  door  of 
said  room  was  locked.  (32)  That  said 
room  has  two  windows,  which  are  not  fur- 
nished with  locks,  and  are  distant  from 
the  ground  about  12  feet.  (33)  That  the 
vault  used  by  the  clerk  of  the  county 
court  is  situate  between  the  county  clerk's 
office  and  the  recorder  of  conveyances'  of- 
fice, and  can  he  entered  by  a  door  either 
from  the  recorder's  office  orfrom  the  office 
of  the  clerk  of  thecounty  court.  (34)  That 
during  tne  night  said  vault  was  locked, 
and  it  would  be  impossible  for  any  one  to 
enter.  (35)  That  during  the  day  thecoun- 
ty clerk,  or  bis  deputies,  never  left  the 
county  clerk's  office.  (36)  That  certain 
members  of  the  bar  were  permitted  to  en- 
ter the  vault  during  the  day,  but  no  one 
entered  the  vault,  unless  it  was  members 
of  the  bar,  or  persons  of  standing  with 
whom  the  county  clerk  was  acquainted. 
(37)  That,  when  the  recount  began  by  the 
referee,  the  respective  packages  of  ballots 
cast  by  the  electors  in  the  different  pre- 
cincts of  Multnomah  county.  Or.,  were 
banded  to  him  by  the  clerk  of  the  county 
court.  (38)  That  the  two  packages  of 
ballots  of  precinct  No.  15,  North  Portland, 
were  so  handed  to  the  referee  by  the  clerk 
of  the  county  court,  and  were  ut  that  time 
nealed ;  that  said  seals  were  broken  by  the 
referee,  and  the  ballots  recounted  by  the 
referee,  from  which  count  it  appeared  that 
Hughes  received  107  votes,  and  Hoi  man  re- 
ceived 73  votes.  (39)  That  said  packages 
of  ballots  so  handed  by  the  clerk  of  the 
county  court  to  the  referee  weretheactual, 
identical  ballots  as  cast  by  the  electors  for 
precinct  No.  15,  North  Portland,  and  were 
not  in  any  manner  altered,  erased,  changed, 
or  tampered  with  by  any  one." 

Section  220,  Hill's  Code,  provides  that 
"  the  order  of  proceeding  on  a  trial  by  a 
court  shall  be  thesameas  provided  in  trials 
by  jury.  The  findings  of  the  court  upon 
the  facts  shall  be  deemed  a  verdict,  and 
may  be  set  aside  in  the  same  manner,  and 
for  the  same  reasons,  as  far  as  applicable, 
and  a  new  trial  granted."  The  findings 
of  the  trial  court  must  stand  as  the  ver- 
dict of  a  jury,  if  there  be  any  admissible 
evidence  to  support  them,  unless  we  can 
say,  as  a  matter  of  law,  that  they  are 
manifestly  wrong.  In  Fenstermacher  v. 
State,  19  Or.  508,  25  Pac.  Rep.  142,  Lord, 


J.,  after  reviewing  the  authorities  In  sup- 
port of  this  legal  proposition,  says:  "The 
weight  of  evidence  is  for  that  court,  and 
not  for  us,  to  determine,  however  much 
we  might  feel  disposed  to  differ  from  it." 
The  evidence  is  all  set  out  in  the  bill  of  ex- 
ceptions, and  is  reviewable  on  the  mo- 
tion for  a  nonsuit,  not  as  a  trial  de  novo? 
but  to  determine  if  there  were,  any  admis- 
sible evidence  to  support  the  findings. 
The  election  was  conducted  in  pursuance 
of  the  requirements  of  an  act  of  the  legisla- 
tive assembly  approved  February  13, 1891, 
and  commonly  known  as  the  "  Australian 
Ballot  Law."  This  act  requires  the  coun- 
ty clerk  to  print  the  ballots  upon  white 
paper,  and  to  deliver  them  to  the  sheriff, 
who  transmits  them  to  the  judges  of  elec- 
tion. These  ballots,  when  printed,  shall 
state  the  number  and  name  of  the  precinct 
they  are  Intended  for,  and  the  date  when 
the  election  will  be  held,  and  shall  contain 
the  names  of  all  the  candidates  for  office 
to  be  filled  at  the  election.  The  ballots 
for  each  precinct  shall  be  in  a  package  by 
themselves  properly  marked,  with  the 
number  contained  in  the  package,  and 
addressed  to  the  judges  of  election,  whose 
duty  it  is  to  deliver  one  of  them  to  each 
elector,  to  be  prepared  by  him  for  voting; 
and,  alter  \he  polls  are  closed,  the  la\y 
makes  it  the  duty  of  the  judges  of  election 
to  destroy  the  remaining  white  ballots. 
The  evidence  in  the  bill  of  exceptions 
shows  that  1,200  white  ballots  were  print- 
ed for  precinct  No.  15,  North  Portland; 
that,  several  days  before  election,  they 
were  sent  by  the  printer  to  the  county 
clerk,  in  a  package  by  themselves;  that 
the  county  clerk,  upon  receiving  this  pack- 
age, placed  it,  with  others,  in  a  vacant 
room  of  the  courthouse,  across  the  hall 
from  bis  office;  that  thedoor  of  this  room 
was  fastened  by  a  spring  lock,  for  which 
there  were  four  keys;  that  the  clerk  bad 
one,  the  janitor  one,  and  each  of  the  two 
watchmen  one;  that  this  room  had  win- 
dows about  10  feet  from  the  ground, 
which  were  unlocked;  that,  after  these 
ballots  had  remained  in  this  room  sev- 
eral days,  the  county  clerk  sealed  the 
package  for  precinct  No.  15,  North  Port- 
land, by  pasting  a  certificate  over  the 
string  which  was  tied  around  it,  and,  on 
Saturday  preceding  the  election  on  Mon- 
day, he  delivered  this  package  to  the  sher- 
iff; that  the  sheriff  was  unable  to  trans- 
mit it  to  the  judges  of  election  till  the 
morning  of  the  election,  and  that  it  re- 
mained in  the  courthouse  during  that 
time,  and,  when  the  package  was  deliv- 
ered to  the  judges,  they  broke  the  seal, 
and  232  ballots  were  cast;  that  the  judges 
think  they  destroyed  all  of  the  remaining 
white  ballots  as  soon  as  the  polls  were 
closed ;  that  the  votes  cast  were  canvassed 
by  the  judges  and  clerks  of  election  in  the 
presence  of  several  persons,  of  all  political 
parties,  and  the  returns  thereof  were 
made  out  and  certified"  to  by  the  proper 
officers,  showing  the  result  as  indicated 
above;  that  the  bystanders  who  were 
present  at  the  canvass  agreed  with  the 
judges  and  clerks  upon  the  tally  of  tbe 
votes  cast  and  reported;  that,  when  the 
canvass  of  the  votes  polled  was  com- 
pleted, tbe  ballots  counted  were  arranged 
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In  two  packages,  with  strings  pun  through 
each,  and  tied;  that  they  were  then 
wrapped  in  paper,  sealed,  and  addressed 
to  the  county  clerk;  that  these  sealed  bal- 
lots were  then  placed  in  a  smaller  ballot 
box,  with  the  certified  returns,  and  this 
box  placed  in  a  larger  one,  which  was 
then  locked,  and  so  returned  by  one  of 
the  judges  to  the  county  clerk.  The  coun- 
ty clerk  placed  this  box,  with  its  conteuts, 
together  with  the  ballot  boxes  of  the 
other  precincts,  in  the  vacant  room  where 
the  white  ballots  bad  been  kept,  and  wrote 
with  chalk,  ou  each  box,  the  name  aud 
number  of  the  precinct  from  whence  it 
came;  and  these  boxes  remained  in  this 
room  from  Tuesday  till  Saturday,  when 
the  clerk,  considering  this  room  unsafe, 
removed  the  contents  of  the  boxes,  and 
placed  them  in  a  vault  in  his  office,  where 
they  remained  till  they  were  delivered  by 
him  to  the  referee  who  took  the  testimony 
in  this  cause.  The  evidence  also  showed 
thet  the  clerk  did  not  have  sufficient 
roou)  in  his  office  to  store  these  ballot 
boxes,  and  that  he  adopted  this  vacant 
room  as  an  office  for  that  purpose;  that 
he  frequently  went  into  this  room  while 
the  ballots  remained  there,  for.  the  pur- 
pose of  receiving  the  returns. from  othar 
precinctR.  some  of  which  did  not  arrive  till 
Thursday;  that  he  instructed  the  Janitor 
and  watchman  to  carefully  guard  this 
room,  which  they  did,  so  tar  as  they  were 
able;  that  it  was  possible  for  a  person 
With  a  key  to  have  entered  the  room  at 
night,  unobserved  by  the  watchman, 
while  he  was  on  his  round  of  duties  in 
the  npper  rooms,  but  he  does  not  think 
it  probable;  that,  when  the  ballots  were 
carried  to  the  vault,  they  were  put  into 
boxes,  and  record  books  put  over  them ; 
that  persons  acquainted  with  the  clerk 
could  have  passed  through  the  vault  from 
the  clerk's  office  to  the  recorder's  office; 
that  the  vault  was  locked  eacn  night; 
that  during  the  day  some  person  con- 
nected with  the  clerk's  office  was  on  duty 
all  the  time;  that,  when  the  clerk  deliv- 
ered the  ballots  to  the  referee,  they  did 
not  appear  to  have  been  disturbed;  and 
the  clerk  testified  that  they  had  been  in 
hit*  possession  from  the  time  he  received 
them  till  he  delivered  them  to  the  referee. 
The  evidence  further  showed  that,  when 
the  testimony  was  being  taken  before  the 
referee,  the  witnesses  reached  through  a 
transom,  and  unlocked  the  door  to  this 
vacant  room  with  a  broom.  The  appel- 
lant claims  that  this  state  of  facts  shows 
that  these  ballots  were  not  in  the  cus- 
tody of  the  county  clerk  from  Tuesday  till 
Saturday.  That,  during  that  time,  there 
was  afforded  an  ample  opportunity  for 
abstracting  ballots  from  those  returned 
by  the  officers,  and  substituting  others 
therefor.  That,  while  none  but  official 
white  ballots  could  have  been  substituted 
without  detection,  there  was  an  oppor- 
tunity to  procure  them  from  three  sources 
— First,  from  the  printing  office  where 
printed;  second,  from  the  package  while 
It  remained  in  the  vacant  room,  before  it 
was  sent  out  to  the  judges;  and.  third, 
that  the  ballots  remaining  after  the  polls 
were  closed  at  precinct  No.  15,  North 
Portland,  might  not  have  been  destroyed, 


and  they  might  have  been  obtained  from 
that  place.  That  the  recount  showing 
such  a  material  change  from  the  official 
returns  in  this  precinct  conclusively 
proves  that  the  ballots  had  been  tampered 
with,  and  therefore  the  proof  of  their 
identity  conld  not  be  established. 

In  the  contest  of  an  election  under  the 
statute,  two  presumptions  arise  -First, 
that  the  returns  of  the  judges  and  clerks 
are  correct;  and.  second,  that  the  ballots 
have  not  been  tampered  with.  The  ballots 
cast  constitute  the  primary  evidence  in  all 
cases  of  the  expressed  will  of  the  elect- 
ors; while  the  returns  are  but  secondary, 
and  must  always  yield  to  the  primary 
evidence.  The  certificate  of  a  board  of 
canvassers  is  merely  evidence  prima  facie, 
showing  fur  whom  a  majority  of  the  votes 
appears  to  have  been  given;  and  it  is 
now  a  well-established  doctrine  that  in  a 
proceeding  to  test  title  to  a  public  office 
the  certificate  is  not  conclusive  as  to  the 
result  shown  thereby,  but  the  courts  will 
Investigate  the  facts  of  the  election,  ascer- 
tain the  .number  of  votes,  and  for  whom 
cast.  High,  Extr.  Rem.  §§  61,  638,  639; 
Cooley,  Const.  Lim.  §  623.  When  the  Iden- 
tity of  the  ballots  has  been  established, 
the  result  of  a  recount  thereof,  differing 
from  the  official  returns,  must  prevail  over 
the  presumption  of  the  correctness  of  such 
returns.  When  the  ballots  are  shown  to 
have  been  in  the  custody  of  the  proper 
officers  from  the  time  they  were  cast  until 
recounted,  and  kept  as  prescribed  .by  law, 
although  insecure,  they  are  admissible  in 
evidence  in  an  election  contest,  and  their 
identity  becomes  a  question  of  fact  for  the 
trial  court;  but  when  it  is  shown  that 
they  have  not  been  kept  in  the  custody  of 
the  proper  officers,  and  have  been  left  in 
an  exposed  and  improper  place,  where 
opportunity  has  been  given  for  tampering 
with  them,  they  should  not  be  received  In 
evidence  to  overcome  the  official  count 
made  by  the  election  officers.  Before  any 
evidence  should  be  received  to  overcome 
the  prima  facie  corrections  of  the  returns, 
the  identity  of  the  ballots  Bbould  be  es- 
tablished beyond  a  reasonable  doubt.  If 
this  can  be  done,  the  fact  that  the  ballots 
have  for  a  moment,  an  hour,  or  a  day. 
been  in  the  custody  of  an  unauthorized 
person,  ought  not  to  thwart  the  expressed 
will  of  the  electors.  It  is  true  that  the  re- 
turns should  be  guarded  with  jealous  care, 
and  all  the  forms  of  la  w  should  be  ob- 
served, but  these  rules  are  only  directory. 
O'Gormau  v.  Richter.31  Minn.  29. 16  N.  W. 
Rep.  416.  If  the  rule  were  otherwise,  and 
nil  the  statutory  provisions  mandatory, 
the  precinct  canvassing  board  might  falsi- 
fy the  returns,  and  by  that  means  perpet- 
uate in  office  or  elect  any  person  whom 
they  chose.  The  only  act  necessary  upon 
the  part  of  the  judges  and  clerks  of  elec- 
tion for  this  purpose  would  be  to  send  the 
ballots  cast  by  some  unauthorized  person 
to  the  county  clerk,  and  it  would  not  mat- 
ter If  it  could  be  shown  by  the  testimony 
of  a  multitude  of  unimpeachable  wit- 
nesses that  such  person  had  exercised  the 
greatest  care;  that  the  ballots,  when  de- 
livered to  the  county  clerk,  were  in  the  ex- 
act condition  as  when  received.  Such  evi- 
dence could  not  be  admitted  to  over- 
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come  the  prima  fade  correctness  of  the 
returns.  There  coold  be  neither  resson 
nor  justice  in  such  a  rule. 

The  identity  of  the  ballots  recounted  Is 
a  question  of  fact,  which  the  court  must 
flod  from  the  evidence.  People  v.  Liv- 
ingston, 79  N.  Y.  283.  The  testimony  of 
the  three  judges  of  election  in  precinct 
No.  15,  North  Portland,  shows  that  the 
ballots  were  divided  into  two  separate 
packages  when  the  canvass  was  complet- 
ed, and  that  a  string  was  run  through 
each  package,  and  then  tied ;  that  these 
packages  were  separately  sealed, aud  then 
addressed  to  the  county  clerk;  that  one 
of  the  judges  delivered  them  to  the  clerk, 
and  that  be  received  them  in  that  condi- 
tion; that  they  had  been  in  the  clerk's 
possession  and  custody,  as  heretofore  in- 
dicated, from  that  time  till  he  delivered 
them  to  the  referee;  and  that  at  such  de- 
livery the  seals  upon  the  packages  of  bal- 
lots had  not  been  broken.  This  evidence 
certainly  tended  to  establish  the  identity 
of  the  ballots,  and  the  only  question  to 
be  considered  is  whether  such  evidence  was 
admissible.  In  Hartman  v.  Young,  17  Or. 
150,  20  Pac.  Rep.  17,  the  evidence  showed 
that  the  ballots  had  been  properly  sealed, 
and  placed  in  the  ballot  box,  which  was 
duly  delivered  to  the  county  clerk,  who 
kept  it  in  a  vault  from  the  5th  day  of  June 
to  the  12th  day  of  that  month,  when  he 
took  it  from  the  vault,  and  carried  it  into 
the  main  office,  where  the  vote  was  being 
canvassed, -and,  in  the  presence  of  the 
other  members  of  the  board,  opened  it  for 
the  purpose  of  finding  the  poll  book ;  that 
he  immediately  returned  the  ballots  to 
the  ballot  box,  relocked  it,  and  returned  it 
to  the  vault,  which  stood  open  during 
the  day ;  that  no  one  had  a  key  to  the  bal- 
lot box  but  himself,  and  that,  he  and  his 
deputy  had  a  key  to  the  vault;  that  va- 
rious persons  acquainted  with  the  clerk 
were  permitted  to  enter  the  vault  and  to 
remain  there  one  or  two  hours;  that  the 
box  remained  in  the  vault  undisturbed 
till  called  for  in  the  contest,  and  had  been 
safely  kept,  and  had  not  been  exposed  to 
the  public  nor  tampered  with.  From  this 
evidence  the  trial  court  found  that  they 
had  at  all  times  been  In  the  custody  of  the 
proper  officer,  and  were  the  identical  bal- 
lots cast  at  the  election.  Lord,  J.,  con- 
ceding that  these  ballots  bad  at  all  times 
been  In  the  custody  of  the  proper  officer, 
and  speaking  of  the  admissibility  of  such 
evidence  to  prove  their  identity  while  so 
kept,  says:  "On  the  other  hand,  If  It  is 
shown  that  they  had  not  been  kept  or  pro- 
tected with  that  zealous  care  which  the 
statute  contemplates,  or  so  as  to  preclude 
opportunity  from  Intermeddling  with 
them,  they  are  the  weakest  and  most  un- 
reliable evidence;  but  this  only  goes  to 
the  credibility  of  such  evideuce,  and  not 
to  its  competency.  Evidence  may  be  ex- 
tremely weak,  and  in  fact,  as  against  oth- 
er evidence,  entitled  to  no  credit  ;  yet  that 
does  not  affect  Jts  admissibility.  The 
weight  to  be  given  to  the  evidence,  and 
its  admissibility,  are  diverse  matters." 
Some  authorities  hold  that,  where  the  bal- 
lots have  been  bandied  by  unauthorized 
persons,  or  where  therH  has  been  an  op- 
portunity to  meddle  with  them,  they  can- 


not be  received  in  evidence.  McCrary, 
Elect.  §  278.  In  Powell  v.  Holman, 
(Ark.)  6  8.  W.  Rep.  506,  the  evidence 
showed  that  one  of  the  clerks,  on  the  night 
of  the  election,  before  the  canvuss  was 
completed,  took  the  ballots  in  a  sack,  un- 
sealed, and  the  poll  books  and  the  tally 
sheets,  and  put  them  in  a  wardrobe  of  the 
Odd  Fellows'  hall,  under  a  combination 
lock;  that  other  orders  held  meetings  in 
the  same  ball;  that  no  one  remained  with 
the  election  returns  and  ballots;  and  that, 
on  the  next  morning,  the  clerk  returned 
the  tally  sheets  and  ballots  to  the  polling 
place,  when  the  canvass  was  completed. 
The  returns  and  ballots  were  then  sent  to 
the  county  clerk,  who  put  them  in  a  room 
called  the  "library,"  where  they  remained 
a  week  or  more,  and,  while  there,  the 
court  finds  that  access  could  have  been 
had  to  them  through  the  Insecure  fasten- 
ings of  the  office,  and  for  that  reason  held 
that  the  ballots  were  unworthy  of  credit 
as  evidence.  So,  in  Kiugery  v.  Berry,  94 
III.  518,  tbe  evidence  showed  that,  some 
20  days  after  the  election,  the  town  clerk, 
in  whose  keeping  the  ballot  box  was  in- 
trusted, with  11  other  persons,  one  of 
whom  was  the  petitioner,  opened  the  box, 
aud  handled  the  ballots;  that  they  took 
the  ballots  out  of  tbe  box,  unstruug  them 
from  the  thread  they  were  on,  and  placed 
them  in  a  pile  on  the  table;  thatthey  were 
then  counted,  aud  strung  again;  and  up- 
on this  state  of  facts  tbe  court  held  that 
there  had  been  an  improper  handling  of 
the  ballots,  and  that  they  were  not  admis- 
sible in  evidence.  Here  the  direct  proof 
of  the  unlawful  handling  of  the  ballots, 
and  the  reasons  for  rejecting  them,  were 
much  more  apparent  than  in  Powell  v. 
Holman,  supra.  In  Dorey  v.  Lynn,  31 
Kan.  758,  8  pac.  Rep.  557,  the  court  held 
that  the  ballots  were  admissible  In  evi- 
dence when  it  appeared  that  they  had  been 
opened  and  canvassed  by  the  city  council, 
and  had  been  kept  by  the  city  clerk,  when 
they  should  have  been  lu  the  custody  of 
the  county  clerk.  So,  in  People  v.  Living- 
stone supra,  tbe  evidence  showed  that 
the  ballots  had  been  kept  at  the  police  de- 
partment, under  tbe  general  supervision 
of  the  police  officers,  when  they  should 
properly  have  been  deposited  with  tbe  po- 
lice commissioners,  and  yet  the  court  ad- 
mitted them  in  evidence,  npon  proof  that 
they  had  not  been  disturbed.  In  the  case 
at  bar  It  would  seem  that  the  evidence 
tended  to  show  that  the  ballots  were 
sealed  when  the  canvass  was  completed ; 
that,  so  sealed,  they  were  delivered  to  the 
county  clerk;  that  they  remained  in  the 
custody  of  the  county  clerk,  in  a  room 
adopted  as  his  office,  and  In  tbe  vault,  till 
he  delivered  them  to  the  referee;  and  that 
when  he  delivered  them  to  the  referee  the 
seals  were  unbroken,  and  constituted  a 
.chain  of  facts  from  which  the  trial  court 
might  reasonably  infer  that  they  were  the 
Identical  ballots  cast  at  the  election, 
though  there  might  possibly  have  been  an 
opportunity  to  meddle  with  them.  Such 
evidence,  under  tbe  rule  in  Hartman  v. 
Young,  supra,  was  admissible,  and  it  was 
the  province  of  the  trial  court  to  find  in 
accordance  with  the  dictates  of  its  judg- 
ment, upon  tbe  facts  presented;  and  while 
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this  court  might,  from  the  same  evidence, 
have  reached  a  different  conclusion,  it  is 
not  in  the  power  of  an  appellate  court  to 
review  the  findings  of  the  trial  court, 
where  there  is  evidenco  properly  admissi- 
ble to  establish  such  findings.  Hay  nee, 
New  Trials  &  App.  §  288.  The  fact  that 
the  ballots  were  sealed  when  the  referee 
received  them  does  not  necessarily  nor  con- 
clusively prove  that  the  seals  bad  not  been 
disturbed.  Any  person  who  could  ab- 
stract the  votes  cast,  and  substitute  oth- 
ers therefor,  could  reseal  them  In  such 
manner  as  to  avoid  detection,  and  yet  it 
was  such  a  fact  as  the  trial  court  had  a 
right  to  consider,  and  Its  conclusion 
should  be  binding  upon  this  court. 
The  Judgment  is  therefore  affirmed. 


(23  Or.  462) 

HERBERT  v.  DUFUR. 
(Supreme  Court  of  Oregon.  Feb.  6,  1893.) 
Appeal— Assignment  op  Errors  —  Trial— Non- 

SOIT. 

L  Assignments  of  error  stating  merely  that 
the  court  erred  in  overruling  all  of  defendant's 
objections  to  evidence,  and  in  sustaining  all  of 
plaintiffs  objections,  do  not  specify  with  rea- 
sonable certainty  the  grounds  of  error,  as  re- 

Jiuired  by  Hill's  Code,  i  537,  and  are,  there- 
ore,  not  reviewable. 

2.  In  an  action  by  a  sheriff  to  recover  fees 
in  attachment  proceedings  wherein  defendant 
was  attorney,  plaintiff  testified  as  to  an  agree- 
ment with  defendant  to  pay  therefor;  that,  be- 
fore any  services  had  been  rendered,  defendant 
had  told  him  to  go  ahead,  and  he  would  pay  the 
fees,  and  that  plaintiff  had  rendered  the  serv- 
ices accordingly;  and  that  defendant  had  paid 
some  of  the  bills,  had  admitted  his  liability,  and 
had  never  made  any  objection  to  their  reason- 
ableness until  a  short  time  before  suit.  Held, 
that  there  was  no  error  in  refusing  a  nonsuit. 

Appeal  from  circuit  court,  Wasco  county ; 
W.  L.  Bradshaw,  Judge. 

Action  by  George  Herbert  against  E.  B. 
Dufur.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 

E.  B.  Dufur  In  pro.  per.  J.  L.  Story  and 
B.  S.  Huntington,  for  respondent. 

LORD.  C.  J.  This  is  an  action  brought 
by  the  plaintiff  against  the  defendant  to 
recover  money  for  services  performed  and 
moneys  advanced  and  expended  at  the  In- 
stance and  request  of  the  defendant  In  a 
certain  proceeding  pending  in  the  circuit 
court  between  S.  C.  Burton,  as  plaintiff,  and 
John  Cold  well,  as  defendant.  The  defend- 
ant denies  the  promise  to  pay  for  such 
services  or  moneys  expended,  and  as  a  de- 
fense alleges  that  the  services  were  not 
properly  rendered,  and  that  unnecessary 
expenses  were  incurred,  etc.  The  new 
mutter  alleged  is  denied.  The  trial  result- 
ed In  a  verdict  and  judgment  for  the  plain- 
tiff, from  which  the  defendant  appeals  to 
this  court. 

In  the  notice  of  appeal  there  are  several 
assignments  of  error,  some  of  which  are 
not  reviewable  In  this  court,  and  require 
no  further  notice,  while  all  of  the  others, 
with  possibly  one  exception,  are  met  with 


the  objection  that  they  fall  to  specify  the 
grounds  of  error,  with  reasonable  certain- 
ty, upon  which  the  defendant  intends  to 
rely  upon  the  appeal.  As  Indicating  the 
character  of  such  assignments  of  error,  the 
following  will  furnish  a  sufficient  illustra- 
tion for  the  purposes  of  this  case:  "  Cpon 
the  ground  that  the  court  erred  in  over- 
ruling nil  of  defendant's  objections  to  evi- 
dence on  the  trial  offered  by  the  plaintiff, 
and  in  not  sustaining  each  and  all  of  such 
objections."  "Upon  the  ground  that  the 
court  erred  In  sustaining  each  and  all  of 
plaintiff's  objections  to  evidence  upon  the 
trial,  and  In  not  overruling  each  and  all  of 
such  objections."  The  statutory  re- 
quirement that  the  notice  of  appeal  "shall 
specify  the  grounds  of  error,  with  reasona- 
ble certainty,  upon  which  the  appellant 
intends  to  rely  upon  the  appeal,"  (section 
537,  Hill's  Code.)  has  been  enforced  in  sev- 
eral cases  in  this  court.  Thompson 
v.  Insurance  Co.,  21  Or.  466,  28  Pac.  Rep. 
628;  Swift  v.  Mulkey,  17  Or.  632,  21  Pac. 
Rep.  871;  Terminal  Co.  v.  Lowenberg,  11 
Or.  287,  3  Pac.  R*p.  683;  State  v.  McKin- 
non,  8  Or.  490.  Nor  are  our  decisions  un- 
der tho  statute  peculiar  or  exacting  in  this 
regard.  In  other  stutes,  wherever  a  stat- 
ute has  provided  for  a  specific  assignment 
of  error  on  appeal,  It  has  been  held  neces- 
sary to  comply  with  such  requirement. 
Dale  v.  Purvis,  78  Cal.  113,  20  Pac.  Rep. 
296;  Blizzard  v.  Riley,  83  Ind.300;  Moffatt 
v.  Fisher,  47  Iowa.  474;  Derby  v.  Hannin, 
15  How.  Pr.  32.  "The  statutory  require- 
ment. It  is  said,  that  the  assignment  of  er- 
ror shall  be  specific,  has  beeu  enforced  In  a 
great  number  of  cases.  The  rule,  even  in 
the  absence  of  a  statutory  provision  re- 
quiring it,  is  that  errors  shall  be  specific- 
ally assigned."  Elliott,  App.  Proc.  §  30*. 
In  the  common-law  sense,  an  assignment 
of  errors  was  in  the  nature  of  a  declaration 
or  complaint.  Tidd,  Pr.  1168.  It  was 
considered  as  a  pleading  died  by  the  party 
complaining  of  the  errors  of  the  judge,  and 
for  that  reason  it  was  held  that  each  as- 
signment should  be  single,  and  not  multi- 
farious. Associates  v.  Davison,  25)  N.  J. 
Law, 418.  Owing  to  its  analogy  toa  com- 
plaint or  declaration,  it  has  been  thought 
that  logically,  upon  principle,  each  specifi- 
cation in  an  assignment  of  errors,  like  each 
paragraph  of  a  complaint,  should  be  suffi- 
cient in  itself.  Elliott,  App.  Proc.  §  309. 
The  assignments  of  error  at  common  law, 
and  the  requirement  under  our  statute  to 
specify  the  grounds  of  such  errors  with 
reasons  ble  certain  ty  In  the  notice  of  appeal, 
upon  which  the  appellant  intends  to  rely, 
though  differing  in  modes  of  procedure, 
are  iutended  to  serve  the  same  purpose. 
In  either  case  the  object  is  to  notify  the 
adverse  party,  and  to  present  to  the  ap- 
pellate court  for  review  the  rulings  of  the 
trial  court  which  the  appellant  deems  er- 
roneous. It  is  importuut,  then,  thut  the 
specification  of  errors  should,  be  complete 
in  Itself,  and  so  framed  as  to  clearly  pre- 
sent the  question  of  law  upon  which  a 
decision  is  sought.  In  Swift  v.  Mulkey,  su- 
pra,  Straban,  J.,  said:  "The  proper  rule 
of  practice  is  that  the  appellant  must  pnt 
his  linger  upon  the  error  complained  of;"* 
otherwise,  he  said,  "counsel  need  never  do 
more  than  to  say,  iu  his  assignments  of 
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error,  that  the  court  erred  in  Its  railage  * 
on  particular  subjects,  without  In  any 
measure  discriminating  or  pointing  out 
the  specific  errors,  and  then  ask  this  court 
to  go  on  a  voyage  of  discovery  through 
the  record,  in  search  of  a  particular  error 
.upon  which  counsel  may  be  supposed  to 
have  relied."  And  he  further  observed 
that  the  court  could  not  "sanction  such 
a  practice.  It  is  at  variance  with  the  re- 
quirements of  our  Code,  und  with  adjudged 
eases  elsewhere."  And  in  Thompson  v. 
Insurance  Co.,  supra,  it  was  said:  "Un- 
der our  statute,  it  Is  not  enough  to  state 
in  an  assignment  of  error  that  the  court 
erred  in  doing  so  and  so,  or  in  failing  to 
do  00  and  so,  but  the  appellant  must 
point  out  or  specify  the  ground  upon 
which  be  Intends  to  rely." 

Tested  by  these  principles,  the  assign- 
ments are  too  Indefinite  and  general  to 
notify  the  respondent,  or  apprise  the 
court,  of  the  error  upon  which  the  appel- 
lant Intends  to  rely  upon  the  appeal. 
They  do  not  notify  the  respondent,  or 
specify  to  the  court,  the  particular  issues 
to  be  tried  upon  the  appeal,  so  as  to  guide 
him  in  the  preparation  of  his  defense,  or 
aid  the  court  In  the  examination  of  tbe 
record.  All  that  we  can  learn  from  them 
la  that.  In  tbe  progress  of  the  trial,  sever- 
al objections  were  made  to  evidence  offered 
by  the  plaintiff,  which  In  each  Instance  tbe 
court  overruled,  and  also  that  several  ob- 
jections were  made  to  the  evidence  offered 
by  tbe  defendant,  which  tbe  court  sus- 
tained, each  and  all  of  which  Is  assigned 
as  error  of  the  trial  court.  There  is  no 
attempt  to  specify  any  error,  except  gen- 
erally, or  tbe  grounds  of  any  error,  upon 
which  the  appellant  Intends  to  rely  on 
the  appeal.  No  clue  to  them  is  furnished 
us  by  tbe  assignment,  but  we  must  grope 
our  way  through  the  record,  in  search  of 
them,  without  chart  or  pilot.  We  can- 
not Ignore  tbe  requirements  of  onr  stat- 
ute as  to  such  defects  in  the  assignment  of 
errors,  when  objection  is  made  to  them, 
but  we  are  bound  to  give  tbem  due  con- 
sideration, and,  if  ill  assigned,  adjudge 
tbem  to  be  so.  Our  statute  is  plain,  and 
imposes  no  technical  hardship.  It  re- 
quires that  the  notice  of  appeal  shall  speci- 
fy the  grounds  of  error,  with  reasonable 
certainty,  upon  which  the  appellant  in- 
tends to  rely,  so  that  the  appellant,  as 
well  as  tbe  appellate  tribunal,  may  know 
tbe  particular  ruling  which  be  deems  er- 
roneous. In  such  cases  as  require  a  speci- 
fication of  errors,  the  statute  cannot  be 
disregarded,  but  the  errors  sought  to  be 
reviewed  must  be  pointed  out  and  pre- 
sented by  tbe  assignment.  When  this  is 
done  with  reasonable  certainty,  the  pur- 
pose of  tbe  statute  Is  served,  and  the  par- 
ties and  court  enabled  to  discharge  their 
respective  duties.  Beyond  this  reasonable 
requirement  our  decisions  have  not  gone 
In  tbe  enforcement  of  this  provision  of  tbe 
statute.  In  fact  tbe  court  has  not  been, 
nor  does  it  wish  to  be,  astute  in  discov- 
ering defects  in  the  assignment  of  errors, 
nor  to  be  technical  or  exacting  In  deter- 
mining its  sufficiency.  It  is  enough  if 
there  Is  a  substantial  compliance  with 
tbe  statutory  requirements.  In  view  of 
these  considerations  tbe  assignments  of 
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error  already  alluded  to,  In  the  case  at 
bar,  must  be  disregarded. 

The  next  assignment  of  error  is  that  toe 
court  erred  "in  not  sustaining  tbe  defend- 
ant's motion  for  a  nonsuit."  This  mo- 
tion was  made  on  tbe  ground  "that  tbe 
plaintiff  bad  failed  to  prove  a  case  suffi- 
cient to  be  submitted  to  the  jury."  In  bis 
brief  counsel  says  he  does  not  care  to  dis- 
cuss any  other  matters  than  the  court  Is 
required  to  consider  tinder  such  a  motion. 
As,  in  bis  view,  this  imposes  the  duty  up- 
on the  court  to  examine  all  tLe  evidence 
submitted,  (1)  to  ascertain  how  much  and 
what  part  of  it  is  admissible,  and  (2)  to 
then  weigh  it,  and  determine  its  sufficien- 
cy to  authorize  tbe  verdict,  be  can  well 
afford  to  Ignore  the  other  errors  assigned, 
and  adjudged  to  be  ill,  and  confine  bis 
discussion  to  tbe  limits  Indicated.  It  Is 
laid  down  as  a  general  rule  by  which 
courts  should  be  guided  in  determining 
whether  a  nonsuit,  when  applied  for, 
should  be  ordered,  that  If  the  evidence 
would  not  authorize  the  jury  to  find  a 
verdict  for  the  plaintiff,  or  if  the  court 
would  set  it  aside  if  so  found,  as  contra- 
ry to  evidence,  It  is  tbe  duty  of  the  court 
to  nonsuit  tbe  plaintiff.  Stuart  v.  Simp- 
son, 1  Wend.  376;  Rudd  v.  Davis,  8  Hill, 
287 ;  Steves  v.  Railroad  Co.,  18  N.  Y.  422. 
Whenever  a  motion  for  nonsuit  is  made, 
every  Intendment  and  every  fair  and  legiti- 
mate Inference  which  can  arise  from  the 
evidence  must  be  made  In  favor  of  tbe 

glalntiff.  Fairfax  v.  Railroad  Co.  40  N.  Y. 
uper.  Ct.  128;  Cleroence  v.  City  of  Au- 
burn, 66  N.  Y.  838.  If  there  is  a  fair  con- 
flict of  evidence,  arising  from  contradict- 
ory testimony,  or  if  tbe  inferences  to  be 
drawn  from  the  testimony  are  conflicting, 
or  if  tbe  witnesses  are  neither  indifferent 
to  tbe  result  nor  consistent  in  their  state- 
ments, so  that  there  is  a  question  as  to 
tbe  credit  to  be  given  to  tbem,  tbe  case 
must  go  to  tbe  jury.  Wbeaton  v.  New- 
combe,  48  N.  Y.  Super.  Ct.  215;  Smith  v. 
Coe,  55  N.  Y.678.  In  deciding  a  motion  for 
nonsuit  the  court  should  assume  those 
facts  as  true  which  a  jury  could  properly 
find  under  tbe  evidence;  and  if  in  any  view 
of  the  evidence,  taken  In  its  most  favorable 
light,  a  verdict  may  be  rendered  for  tbe 
plaintiff,  or  If  there  are  questions  of  fact 
which  may  he  determined  for  the  plaintiff, 
and  if  determined  in  his  favor  will  entitle 
him  to  recover,  tbe  case  should  not  be 
taken  from  tbe  jury  by  a  nonsuit.  Clemence 
v.  City  of  Auburn,  supra;  Carl  v.  Ayres, 
58  N.  Y.  14;  Blckett  v.  Taylor,  55  How. 
Pr.  126.  But  as  the  court  said  In  Mateer 
v.  Brown,  1  Cal.  222,  where  the  defendant 
moved  fo?  a  nonsuit  "on  the  ground  that 
the  plaintiff  had  not  proven  by  competent 
testimony  tbe  'loss  of  any  property  of 
definite  value,'"  "the  question  of  the  ad- 
missibility of  tbe  evidence  is  one  with 
which,  in  determining  tbe  point  now  un- 
der consideration,  we  have  nothing  to 
do;"  but,  "assuming  that  the  evidence 
was  admissible  for  tbe  purpose  of  affecting 
tbe  defendant,  was  it  of  such  weight  that 
a  jury  might  legally  and  properly  Infer 
from  It  that  tbe  plaintiff  bad 'lost  any  prop- 
erty of  definite  value?' "  The  simple  ques- 
tion, then,  which  we  have  to  determine,  is 
whether  there  is  any  testimony  from  which 
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the  Jury  can  reasonably  conclude  that  the 
facta  Bought  to  be  proven  are  established. 
We  shall  refer  to  the  facta  quite  briefly, 
and  merely  to  show  the  tendency  of  the 
evidence  to  enatain  the  allegations.  In 
substance,  the  evidence  for  tbe  plaintiff 
tends  to  prove  that,  in  the  case  of  Bur- 
ton v.  Cold  well,  he  had  an  agreement  with 
the  defendant  in  reapect  to  the  fees  an  J  ex- 
penses which  would  necoaaarily  be  in- 
curred In  the  attachment  proceedings  in 
that  caae.  The  plaintiff  waa  sheriff,  and 
tbe  defendant  an  attorney  for  Burton, 
That  before  any  services  were  rendered, 
or  expenses  Incurred,  the  defendant  agreed 
to  pay  the  fees  and  expenses  of  tbe  pro- 
ceedings. That  before  the  attachment 
waa  made,  or  any  services  performed  or 
expenses  incurred,  the  defendant  said, 
"Uo  ahead,  and  I  will  pay  you  rayaelf;" 
and  again,  In  another  conversation,  as 
dlaclosed  by  the  bill  of  exceptions,  "Go 
ahead,  and  serve  tbe  papers,  and  attach 
everything  In  sight,"  and  that  he  (the  de- 
fendant) would  pay  him  his  fees  and  ex- 
penses ;  and  that  be  ( the  plaintiff)  rendered 
tbe  services  and  incurred  tbe  expenses  In 
the  case  for  the  defendant,  and  looked  to 
him  for  the  pay.  This  evidence  receives 
so  mo  corroboration  from  the  testimony  of 
tbe  witneaa  Schultz.  The  testimony  fur- 
ther tends  to  show  that,  in  pnrauance  of 
this  understanding  and  agreement,  the 
plaintiff  proceded  to  attach  a  band  of 
horses,  through  the  direction  of  tb«  de- 
fendant, etc.;  when  and  what  waa  done 
with  them,  etc.;  that  tbe  defendant  paid 
some  of  the  bills,  admitted  hia  liability, 
and  never  made  any  objection  to  their 
reaHonablenes8  until  a  abort  tlmo  before 
the  commencement  of  this  action.  It  la 
not  necessary  to  incumber  the  record  with 
the  statement  of  matters  in  detail.  Con- 
ceding his  liability  In  the  premises,  the  de- 
fendant claims  and  argues  that  the  testi- 
mony of  the  plaintiff  is  inconsistent;  that 
bis  conduct  in  tbe  matter,  and  bis  testi- 
mony aa  to  the  agreement,  are  Irreconcil- 
able; and  that  a  fair  consideration  of  it 
would  lead  to  tbe  conclusion  that  the  de- 
fendant never  made  the  promise,  nor  that 
tbe  plaintiff  ever  so  understood  it.  But 
these  matters  are  not  for  ua.  They  are 
addressed  solely  to  the  consideration  of 
the  Jury.  The  Inferences  to  bedrawn  from 
the  evidence,  or  where  it  ia  conflicting, 
must  be  settled  by  the  jury.  The  principle 
is,  in  caae  of  a  conflict  in  the  evidence,  that 
tbe  court  will  adopt  tbe  view  of  the  con- 
tested facta  aaclaimed  by  the  plaintiff.  The 
credibility  of  a  witness,  and  the  weight  to 
be  attached  to  his  testimony,  are  matters 
to  be  determined  by  tbe  Jury,  and  not  tbe 
court.  Berore  a  court  is  authorized  to 
grant  a  nonsuit  for  insufficiency  of  evi- 
dence, it  must  appear  that  admitting  the 
testimony  of  tbe  plaintiff  to  be  true,  and 
giving  him  the  benefit  of  every  inference 
that  Is  fairly  deducible  from  It,  the  plain- 
tiff has  still  failed  to  support  his  action. 
In  fact  It  ia  enough  if  the  evidence  offered 
tends  to  show  facts  sufficient  to  sustain 
the  action,  though  remotely.  Applying 
these  principles  to  the  case  at  bar,  we  are 
unable  to  see  that  there  was  any  error  in 
refusing  to  grant  the  nonsuit. 
Tbe  Judgment  must  be  affirmed. 
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PARKHURST  v.  CITY  OF  SALEM  et  aL 

(Supreme  Court  of  Oregon.  Feb.  13, 1883.) 
Street  Railways— Exclusive  Fbanchibe—  Pow- 
er or  Citt. 
A  city,  under  a  grant  of  exclusive  pow- 
er "to  permit,  allow,  and  regulate"  the  laying 
of  tracks  for  street  cars,  has  not  power  to  grant 
for  a  term  of  years  the  exclusive  right  to  oc- 
cupy Its  streets  with  street  railroads. 

Appeal  from  circuit  court,  Marion  coun- 
ty ;  R.  P.  Boise,  Judge. 

Suit  by  E.  F.  Parkhurat  against  tbe  city 
of  Salem  and  tbe  Capital  City  Railway 
Company  for  injunction.  Judgment  for 
defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Tilmon  Ford  and  Wro.  M.  Kaiser,  for 
appellant.  J.  J.  Shaw,  M.  W.  Hunt,  and 
Paxton  &  Paddock,  for  respondents. 

BE  A  N,  J.  Tbia  ia  a  anlt  to  enjoin  tbe  de- 
fendant corporation  from  constructing, 
maintaining,  or  operating  an  electric  street 
railway,  under  afrancbise  granted  to  it  by 
the  city  of  Salem,  on  certain  of  its  streets, 
on  the  ground  that  the  city  had  previously 
granted  to  plaintiff's  assignor  an  exclusive 
franchise  for  SO  years  for  a  similar  rail- 
way, on  tbe  same  streets,  which  plaintiff 
and  his  assignors  bad  constructed  and  had 
in  operation  at  the  time  tbe  franchise  was 
granted  to  defendant.  Tbe  construction 
and  operation  of  defendant's  road,  al- 
though on  the  same  streets,  doea  not  In 
any  way  Interfere  with  or  prevent  the 
maintenance  and  operation  of  tberoad  be- 
longing to  plaintiff,  except  that  it  may 
lessen  tbe  amount  of  traffic  thereon,  and 
hence  the  only  question  presented  at  the 
argument,  noted  in  the  briefs,  or  necessary 
to  be  considered,  la  whether  th«  city  of 
Salem  had  tbe  powerto  grant  to  plaintiffs 
assignor, for  a  term  of  years,  or  at  all,  tbe 
exclusive  right  to  occupy  its  atreetafor  the 
purposee  of  a  b  treet  railway.  Tbia  depends 
upon  the  power  granted  to  the  city  by  ita 
charter.  By  section  6  of  the  act  Incor- 
porating the  city  of  Salem  it  ia  provided 
that  "the  mayor  and  aldermen  shall  com- 
pose the  common  council  of  said  city,  and 
at  any  meeting  shall  have  excluaive 
power"  to  exercise  certain  enumerated 
granted  powers,  auch  as  "to  provide  for 
lighting  tbe  streets,  and  furnishing  tbe  In- 
habitants with  gas  or  otber  light,  and 
with  pure  and  wholesome  water;  **  to  ea- 
tabllsh  hospitals;  to  license,  tax,  and  reg- 
ulate auctioneers;  and  to  license,  tax,  and 
regulate  backs,  cabs,  wagons,  carta;  and 
to  provide  for  theeatanlishraent  of  market 
bouses  and  places ; n  and  "  to  permit,  allow, 
and  regulate  the  laying  down  of  tracks  for 
street  cars  und  other  railroads  upon  such 
streets  as  the  council  may  designate,  and 
upon  such  terms  and  conditions  as  tbe 
council  may  preecribe. "  Laws  1889,  p.  528. 
The  precise  question,  then,  is.  had  the  city 
of  Salem,  under  the  grant  of  an  exclusive 
power  "to  permit,  allow,  and  regulate  the 
laying  down  of  tracks  for  street  cars,"  up- 
on such  terms  and  conditions  as  it  may 
prescribe,  the  power  to  grant  for  a  term 
of  years  the  exclusive  right  to  occupy  ita 
atreeta  with  street  railroads.  At  tbe  out- 
set it  may  be  conceded  that  the  legislature 
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baa,  as  the  general  representative  of  the 
public,  the  power,  subject  to  apecific  con- 
stitutional limitations,  to  grant  exclusive 
privileges  or  franchises  of  the  character 
under  consideration,  and  that  it  may,  sub- 
ject to  similar  limitations,  authorise  tbeex- 
erdae  of  like  powers  by  a  municipal  corpo- 
ration as  to  all  matters  of  a  purely  munic- 
ipal nature.  2  Dill.  Mun.  Corp.  $  7ul ;  New 
Orleans  Gaslight  Co.  v.  Louisiana  Light, 
etc.,  Co.,  115  U.  8.  650.  6  Sup.  Ct.  Rep.  252; 
Water  Works  Co.  v.  Rivers,  115  D.  8.  674,  6 
8up.Ct.  Rep.  273;  Louisville  Gas  Co.  v.Citl- 
sens'  Gaslight  Co.,  115  U.  8.  6S3,  6  Sup.  Ct. 
Rep.  265;  Railway  Co.  v.  Jones,  34  Fed. 
Rep.  579.  "But,"  says  Mr.  Justice  Brewer 
in  Horse  Ry.  Co.  v. Transit  Ry.  Co.,  24  Fed. 
Rep.  807,  "as  the  possession  by  one  in- 
dividual of  a  privilege  not  open  to  acquisi- 
tion by  others  apparently  conflicts  with 
that  equality  of  rights  which  Is  the  under- 
lying principle  of  social  organisation  and 
popular  government,  he  who  claims  such 
exclusive  privilege  must  show  clear  war- 
rant of  title,  if  not  probable  corresponding 
benefit  to  the  public."  Hence  the  well-set- 
tled rnle  of  construction,  applicable  alike 
to  both  legislative  grants  and  to  those 
made  indirectly  through  the  action  of 
municipal  corporations,  that  exclusive 
franchises  or  privileges  are  not  favored, 
and  are  always  construed  most  strongly 
in  favor  of  the  state  and  against  the  gran- 
tee. If  there  is  any  ambiguity  or  doubt 
arising  out  of  the  language  used  as  to 
whether  an  exclusive  franchise  has  been 
conferred  or  authorized  to  be  conferred,  it 
must  be  resolved  against  the  person  or 
corporation  claiming  such  grant.  1  Dill. 
Mun.  Corp.  §  8w.  "Public  grants,"  says 
Bradley,  J., "  are  to  be  so  strictly  construed 
as  to  operate  as  a  surrender  by  them  of 
the  sovereignty  no  further  than  Is  ex- 
pressly declared  by  the  language  employed 
for  the  purpose  of  their  creation.  The 
grantee  takes  nothing  in  that  respect  by 
inference.  Such  Is  deemed  the  legal  intent 
of  the  state  in  imparting  to  Its  citizens  or 
corporations  powers  and  privileges  of  a 
public  character."  Syracuse  Water  Co.  v. 
City  of  Syracuse,  116  N.  Y.  167,  22  N.  E. 
Rep.  381.  The  legislature  has,  as  the  gen- 
eral representative  of  the  public,  plenary 
powers  over  the  streets  and  highways 
within  the  limits  of  a  municipality,  and 
"  has,  unless  specially  restricted  by  the  con- 
stitution," says  Mr.  Dillon,  "the  power  to 
authorize  the  building  of  a  railroad  on  a 
street  or  highway,  without  the  consent  of 
the  municipal  authorities,  and  may  di- 
rectly exercise  this  power,  or  devolve  It 
upon  the  local  or  municipal  authorities.  " 
2  Dill.  Mun.  Corp.  701.  But  a  general  grant 
of  power  to  a  municipal  corporation, 
which  is  but  a  mere  local  agency,  to  au- 
thorise the  use  of  itx  streets  for  such  pur- 
poses, while  it  carries  with  it  by  implica- 
tion all  such  powers  as  are  clearly  neces- 
sary for  the  convenient  and  proper  exercise 
of  the  authority  expressly  granted,  does 
not  authorize  the  city  to  grant  an  exclu- 
sive franchise  for  that  purpose.  When  an 
exclusive  privilege  or  franchise  to  use  the 
streets  of  the  city  for  the  purpose  of  a 
street  railway  Is  drawn  in  question,  and 
is  claimed  to  be  derived  through  a  munic- 
ipal ordinance  or  contract,  the  power  of 
v.32p.no.4— 20 
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the  municipal  authorities  to  pass  the  or- 
dinance or  enter  into  the  contract  mnst  be 
free  from  doubt.  As  was  said  in  State  v. 
Gaslight  &  Coke  Co.,18  Ohio  St.  203:  "It 
must  be  found  on  the  statute  books,  in  ex- 
press terms,  or  arise  from  the  terms  of  the 
statute  by  implication  so  direct  and  neces- 
sary as  to  render  It  equally  clear. "  Noth- 
ing short  of  express  legislative  authority 
will  authorize  a  municipality  to  grant 
such  a  privilege,  or  enter  into  such  a  con- 
tract. 15  Amer.  &  Eng.  Enc.  Law,  1055; 
16  Alb.  Law  J.  104;  26  Amer.  Law  Rev. 
675. 

Now,  the  charter  of  the  city' of  Salem 
does  not  in  express  terms  confer  upon  the 
city  the  power  to  grant  an  exclusive 
franchise  for  a  street  railway,  nor  can  such 
power  be  implied,  because  it  is  not  essen- 
tial to  carry  into  effect  the  powers  ex- 

{•ressly  given.  Barnett  v.  Denison,  145 
7.  8. 135,  12  Sup.  Ct.  Rep.  819;  Com.  v. 
Railway  Co.,  27  Pa.  St.  339.  The  only 
power  given  Is  "to  permit, allow,  and  reg- 
ulate,** and  this  must  he  taken  as  the 
measure  of  Its  powers  in  the  premises; 
and  by  all  the  authorities  this  is  not  suffi- 
cient to  authorize  the  granting  of  exclu- 
sive franchises  or  privileges.  It  is  true  this 
power,  so  far  as  granted,  is  by  the  char- 
ter made  exclusive;  that  is,  the  city  alone 
has  the  right  and  power  to  permit,  allow, 
and  regulate  the  use  of  its  streets  for  the 
purpose  indicated.  To  this  extent  it  is 
endowed  with  complete  legislative  sover- 
eignty. That  sovereignty  has  no  limit, 
so  long  as  the  city  keeps  within  the  pow- 
ers granted.  But  the  exclusive  power  "to 
permit,  allow,  and  regulate"  the  laying 
down  of  car  tracks  is  quite  a  different 
thing  from  the  power  to  graut  an  exclu- 
sive permit  for  that  purpose.  The  one 
case  presupposes  a  continuing  right  and 
power  in  the  city,  to  be  exercised  whenev- 
er, in  the  opinion  of  the  council,  the  pub- 
lic conveniences  or  necessity  may  require, 
while  the  other  is  a  right  to  delegate  to 
some  private  individual  or  corporation 
a  portion  of  the  municipal  authority  over 
the  streets,  and  vest  the  exclusive  power 
in  its  grantee  to  permit  the  use  of  the 
streets  by  another  railway.  If  the  city 
has  the  power  to  grant  an  exclusive  priv- 
ilege for  a  street  railway,  it  has,  under  the 
same  section  of  the  charter,  like  powers 
in  reference  to  water  and  gas  pipes,  elec- 
tric light  and  telephone  wires  and  poles, 
and  many  other  enumerated  powers. 
And  as  Mr.  Justice  Cooley  said  in  Gale  v. 
Kalamazoo,  23  Mich.  344:  "If  it  might  do 
these  things,  it  is  easy  to  perceive  that  it 
might  not  be  long  before  the  incorpora- 
tion itself,  instead  of  being  a  convenience 
to  Its  citizens,  would  have  been  used  In 
various  ways  to  compel  them  to  submit 
to  innumerable  inconveniences, and  would 
Itself  constitute  a  public  nuisance  of  the 
most  serious  and  troublesome  description. 
Individual  citizeuH,  looking  only  to  the 
furtherance  of  their  private  interests, 
might  in  various  directions  engage  it  in 
permanent  contracts,  which,  while  ostensi- 
bly for  the  public  benefit,  should  Impose 
obligations  precluding  further  improve- 
ments, and  depriving  the  town  prospec- 
tively of  those  advantages  and  conven- 
iences which  the  municipality  was  created 
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to  supply,  and  without  which  It  Is  worth- 
less. The  charter  of  the  city  of  Salem  on- 
ly confers  upon  the  municipality  the  gen- 
eral power  to  permit  or  allow  the  use  of 
its  streets  for  street-railway  purposes, 
and  under  such  a  power  the  adjudged 
cases  are  practically  unanimous  that  the 
city  cannot  grant  exclusive  privileges. 
Thus,  wheh  a  city  having  it  general  pow- 
er to  permit  a  street-railway  company  to 
lay  its  track  in  the  streets,  granted  an 
exclusive  right  for  a  certain  number  or 
j-ears,  the  exclusive  part  of  the  grant 
was  held  void.  Brewer,  J.,  delivering  the 
opinion  of  the  court,  in  speaking  of  the 
effect  oi  such  a  power  in  a  municipality, 
says  "that  it  furnishes  no  authority  for 
surrendering  its  constant  supervision  and 
management  to  any  other  corporation  or 
individual.  It  implies  that  the  city  to- 
day, to-morrow,  and  so  long  as  the  grant 
remains,  shall  exerciHe  its  constant  judg- 
ment as  to  the  needs  of  the  public  in  the 
streets, -and  not  that  it  may  to-day  sur- 
render the  right  of  determining  a  score  of 
years  hence  what  the  public  may  then 
need.  The  city  may  to-day  determine  that 
one  street  railroad  will  answer  all  the 
wants  of  the  public,  and  so  give  the  priv- 
ilege of  occupying  the  streets  to  but  a 
single  compauy.  Ten  years  heBce  its 
judgment  maybe  that  two  railroads  are 
needed.  Where  is  the  language  in  the 
charter  which  restricts  it  from  carrying 
such  judgment  in co  effect  by  giving  a  like 
privilege  to  a  second  company.  *  *  • 
When  the  legislature  deems  that  public  In- 
terests require  that  cities  should  be  invest- 
ed with  power  to  graut  exclusive  privi- 
leges, it  will  say  so  in  unmistakable  terms, 
as  It  already  has  in  some  instances.  Till 
then  the  courts  mnst  deny  the  possession 
of  such  powers."  So,  also,  in  Davis  v. 
Mayor,  14  N.  Y.  506,  under  a  like  power, 
the  city  undertook  by  resolution  to  confer 
upon  an  association  of  persons  the  exclu- 
sive right  to  construct  and  maintain  for 
a  term  of  years  a  railway  in  Broadway, 
for  the  transportation  of  passengers  for 
profit.  The  court  of  appeals  held  the  res- 
olution void,  and  that  the  city  had  no 
power  to  make  such  a  grant.  Mr.  Dillon, 
in  commenting  on  this  case,  says  that  it 
"rests  upon  the  sound  principle  that  the 
powers  of  a  corporation  in  respect  to  the 
control  of  its  streets  are  held  in  trust  for 
the  public  benefit,  and  cannot,  unless 
clearly  authorized  by  a  valid  legislative 
enactment,  be  surrendered  to  private 
parties,  either  corporate  or  naturul.  In 
this  case  there  was  no  such  authority, and 
hence  the  resolution  of  the  council  au- 
thorizing private  persons  to  construct 
and  operate  a  railroad  upon  certain  terms, 
without  power  of  revocation,  and  with- 
out limit  as  to  time,  was  not  a  license  or 
act  of  legislation,  but  a  contract;  void, 
however,  because,  if  valid,  it  would  de- 
prive tho  corporation  of  the  control  and 
regulation  of  its  streets."  2  Dill.  Mun. 
Corp.  §  716.  See,  also,  to  the  same  effect, 
Milbuu  v.Sharp,  27  N.Y.6U;  Birmingham 
&  P.  M.  S.  Ry.  Co.  v.  Birmingham  S.  Ry. 
Co.,  79  Ala.  4H5;  New  Orleans  City  R.  Co. 
v.  Crescent  City  R.  Co.,  12  Fed.  Rep.  808; 
People's  R.  Co.  v.  Memphis  R.  Co..  10  Wall. 
62;  Railroad  Co.  v.  Smith,  29  Ohio  St.  291; 


Cooiey,  Const.  LJm.  207,  208  ;  2  Dill.  Mud. 
Corp.  (4th  Ed.)  727,  and  cases  cited  ;  and  the 
recent  case  or  New  Orleans  City  &  L.  R. 
Co.  v.  City  of  New  Orleans,  (La.)  11  South. 
Rep.  78. 

In  harmony  with  these  authorities,  and 
resting  upon  the  same  general  principles 
which  they  announce,  are  the  cases  deny- 
ing to  a  municipality,  under  the  grant  of 
power  to  establish  and  regulate  ferries 
within  their  limits,  the  power  to  confer 
exclusive  privileges  or  franchises  for  that 
pnrpose.  East  Hartford  v.  Bridge  Co., 
10  How.  511;  Miuturn  v.  Larue,  23  How. 
435;  Wright  v.  Nagle,  101  U.  8.  796;  1  Dill. 
Mun.  Corp.  (4th  Ed.)  §  114,  and  cases  cit- 
ed. So,  although  supplying  water  and 
light  for  city  purposes  Is  not  recognized  to 
be  one  of  the  most  important  functions 
of  municipal  government,  in  which  pri- 
vate persons  or  corporations  would  not 
be  likely  to  engage  withoutsome  assurance 
of  a  return  upon  their  outlay;  and  hence 
the  apparent  reason  for  permitting  a  city 
to  grant  exclusive  privileges  for  such  pur- 
poses. Yet  by  the  decided  weight  of  au- 
thority a  municipality  cannot,  under  a 
general  power  on  the  subject,  such  us  the 
city  of  Sulem  possesses  over  street  rail- 
ways, granttoa  corporation orindividual 
theexciuslverightto  use  its  streets  for  such 
purposes.  State  v,  Cincinnati  Gaslight  & 
CwkeCo.,  18  Ohio  St.  262;  Grand  Rapids  E. 
L.  &  P.  Co.  v.  Grand  Rapids  E.  E.  L.  &  F. 
G.Co.,  33  Fed.  Rep. 659;  Saginaw  Gaslight 
Co.  v.  Saginaw, 28  Fed.  Rep.  536;  Syracuse 
Water  Co.  v.  Syracuse,  116  N.  Y.  167.  22  N. 
E.  Rep.  3SI;  Hamilton  Gaslight,  etc..  Co. 
v.  City  of  Hamilton,  37  Fed.  Rep.  832;  East 
St.  Louis  v.  Gas  Light  Co.,  10  Reporter, 
109;  City  of  Brenham  v.  Brenham  Water 
Co..  67  Tex.  542,  4  S.  W.  Rep.  148;  Norwich 
Gaslight  Co.  v.  Norwich  City  Gas  Co.,  25 
Conn.  19;  Lehigh  Water  Co. '»  Appeal,  102 
Pa.  St.  525;  Davenport  v.  Kleinschmidt,  6 
Mont. 502, 13  Pae.  Rep.  249 ;  Long  v.  City  of 
Duluth.  (Minn.)  51  N.  W.  Rep.  913;  2  Dill. 
Mun.  Corp.  (4th  Ed.)  §  «92  et  seq.,  and 
cases  cited  We  take  it,  therefore,  to  be 
settled  by  the  decided  weight  of  authori- 
ty that  a  municipal  corporation  cannot 
create  a  monopoly  by  granting  the  exclu- 
sive privilege  to  any  person  or  corpora- 
tion to  use  Its  streets  for  laying  street- 
railway  tracks,  without  express  legisla- 
tive authority  so  to  do;  and  this  power 
mnst  be  plainly  conferred  in  express 
words,  or  arise  from  the  language  used  by 
implication  so  direct  as  to  aroonnt  to  the 
same  thing.  The  mere  general  power  to 
permit  or  allow  the  use  of  the  streets  for 
such  purposes  Is  not  sufficient  to  author- 
ize the  granting  of  exclusive  privileges. 
The  only  cases  to  which  we  have  been  cited 
or  have  been  able  to  find  apparently  hold- 
ing a  contrary  doctrine  are  City  of  Newport 
v.  Newport  Light  Co.,  84  Ky.  167,  and  Des 
Moines  Ry.  Co.  v.  City  of  Des  Moines,  73 
Iowa,  513,  33  N.  W.  Rep.  610,  and  35  N.  W. 
Rep.  602,  both  of  which  have  been  criticised 
and  declared  to  be  contrary  to  the  decided 
weight  of  authority,  by  Brown,  J.,  in  Sag- 
inaw Gaslight  Co.  v.  Saginaw,  supra,  and 
Jackson,  J.,  in  Grand  Rapids  E.  L.  &  P.  Co. 
v.  Grand  Rapids,  etc.,  supra,  and  are  con- 
sidered by  Mr.  McKinley,  author  of  the 
article  on  M Municipal  Corporations"  in 
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the  American  &  English  Encyclopedia  of 
Law  to  be  out  of  line  with  the  authori- 
ties on  the  subject.  As  the  charter  of  the* 
city  of  Salem  does  not  in  express  words, 
or  by  necessary  Implication  equivalent 
thereto,  coofer  upon  the  city  the  power  to 
grant  the  exclusive  privilege  tooue  person 
or  corporation  to  occupy  its  streets  with 
a  street  railway,  but  only  contains  a  gen- 
eral grant  of  a  continuing  power  M to  per- 
mit, allow,  and  regulate  the  laying  down 
of  tracks  thereon,"  it  seems  clear  that  it 
did  not  authorise  the  city  to  grant  an  ex- 
clusive franchise  to  plaintiff's  assignor, 
and  thereby  disable  itself  from  granting 
a  similar  privilege  to  defendant  over  the 
same  streets.  It  is  earnestly  urged  that 
the  construction  of  street  railways  necessa- 
rily requires  the  expenditure  of  a  large 
sum  of  money,  usually  without  the  pros- 
pect of  an  immediate  return,  and  hence 
private  persons  would  not  be  likely  to  en- 
gage in  such  enterprises  without  an  as- 
surance that  they  would  be  protected  from 
competition  for  a  sufficient  length  of  time 
to  remunerate  them  for  the  outlay.  This 
argument,  which  is  not  without  force, 
suggests  considerations  of  policy  which 
might  influence  the  legislature  to  grant 
or  authorize  the  gran  ting  of  exclusive  fran- 
chises, or  induce  a  municipality  to  wake 
a  franchise  practically  exclusive  by  with- 
holding a  like  privilege  from  a  competing 
enterprise,  but  a  reference  to  the  cases 
cited  will  show  that  it  baB  often  been 
urged,  opt  without  effect,  when  a  court  Is 
called  upon  to  construe  particular  legis- 
lation. It  follows  that  the  decree  of  the 
court  below  must  be  affirmed,  and  the 
complaint  dismissed. 

(3  C&I.  Unrep.  803)  .  i 

TOWNSEND  v.  BRIGGS.    (No.  14,889.)! 
(Supreme  Court  of  California.    Feb.  ZL  1893.) 
Damages  fob  Personal  Injuries  —  Evidence  — 

Instructions— Examination  of  Witness— New 

Trial— Prejudice  or  Jurors. 

L  In  an  action  for  personal  injuries  it  ap- 
peared that  plaintiff  entered  defendant's  shop 
and  was  ordered  out;  that,  as  plaintiff  stepped 
back  to  the  door,  defendant  struck  him  several 
times  on  the  head  with  a  mallet  and  with  his 
fist,  which  caused  plaintiff  to  fall  on  a  cutting 
machine,  and  Injure  his  left  arm  so  that  it  had 
to  be  amputated.  Held,  that  a  verdict  for  plain- 
tiff was  justified  by  the  evidence. 

2.  In  such  action,  a  verdict  of  $9,000  was 
not  so  excessive  as  to  show  bias  or  prejudice. 

3.  It  was  not  prejudicial  error  to  allow 
plaintiff  to  answer  the  preliminary  question: 
T'You  may  state  whether  or  not  you  Have  ever 
received  any  injury  caused  by  •  *  *  defend- 
ent,"  when  there  follows,  without  objection,  a 
narration  of  bow  the  injury  was  received,  and 
what  was  said  and  done  by  defendant. 

4.  It  was  proper  to  allow  plaintiff  to  testify 
that  he  had  formerly  lost  two  fingers  on  his 
right  hand,  and  to  snow  his  hand  to  the  jury, 
since  they  should  know  to  what  extent  the  loss 
af  his  left  arm  had  deprived  him  of  his  earning 
power. 

5.  It  was  proper  for  plaintiffs  physician  to 
testify  that  he  told  plaintiff  of  his  condition, 
and  that  it  was  necessary  to  amputate  his  arm; 
since  the  mental  "suffering  resulting  therefrom 
was  attributable  to  defendant,  if  he  was  the 
cause  of  the  injury. 

6.  Where  a  life  insurance  agent  was  called 
to  testify  that  the  mortuary  tables  in  an  ency- 
clopedia are  in  general  use,  and  was  not  asked 
on  his  examination, in  chief  to  whom  the  tables 

'Reversed  In  banc.   See  Pac.  116.  99  Cal.  481. 


applied,  but  stated  on  cross-examination  that 
they  applied  only  to  insurable  persons,  it  was  not 
proper  cross-examination  to  ask  him  "what  in- 
surable persons  are." 

7.  Defendant's  questions:  "Do  you  know 
his  [plaintiff's]  habits  as  to  sobriety  Tr  and  "Do 
you  know  what  bis  reputation  is  for  sobriety  T* 
were  incompetent,  as  they  called  for  the  wit- 
nesses' knowledge  at  the  time  of  the  trial,  which  ■ 
was  two  years  after  the  injury  was  received. 

8.  In  such  action  it  was  proper  to  charge 
that,  "if  the  jury  find  from  the  evidence  that 
defendant,  from  malicious  motives,  and  a  wrong- 
ful disregard  of  plaintiff's  rights,  "assaulted 
him  and  beat  him  wrongfully,"  and  plaintiff  was 
injured,  "directly  or  approximately,  then  plain- 
tiff is  entitled  to  recover  all  damages  he  has 
suffered  thereby."  and  the  amount  of  damages 
Is  for  the  jury  alone  to  determine. 

9.  Where  a  new  trial  was  asked  for  be- 
cause two  of  the  jurors  were  prejudiced  against 
defendant,  and  affidavits  are  read  as  to  state- 
ments made  by  the  jurors  showing  their  preju- 
dice, which  statements  are  denied  Dy  the  jurors 
in  counter  affidavits,  the  action  of  the  court  in 
denying  the  new  trial  will  not  be  disturbed. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Ventura 
countv;  B.  T.  Williams,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  Charles  Townsend  against  J. 
8.  Briggs  for  personal  Injuries.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ant appeals.  Affirmed. 

Brousseau  &  Thomas,  (Blackstock  & 
Shepherd,  of  counsel.)  for  appellant. 
Barnes  &  Belby  and  H.  L.  Poplin,  for  re- 
spondent. 

BELCHER,  C.  This  Is  an  action  to  re- 
cover  damages  for  personal  Injuries  re- 
ceived by  the  plaintiff.  It  is  alleged  In  the 
complaint  that  on  the  18th  day  of  June, 
1889,  at  San  Buenaventura,  in  this  state, 
the  defendant  wrongfully,  wantonly,  and 
maliciously  assaulted  the  plaintiff,  struck 
blin  several  blows  on  the  head  with  a  mal- 
let, and  also  with  bis  fist,  and  beat,  pushed, 
and  knocked  him  over  upon  the  knife  of 
an  apricot  pitting  machine,  and  thereby 
cut,  bruised,  and  Injured  his  head  and  left 
arm ;  that  by  reason  of  the  Injuries  so  re- 
ceived plaintiff  lost  his  left  arm,  It  being 
nwessary  to  amputate  the  same  above  the 
elbow,  and  he  was  caused  to  suffer  great 
bodily  pain  and  mental  agony,  and  was 
permanently  disabled  from  doing  any 
work  or  business,  to  his  damage  In  the 
sura  of  f 20,000,  for  which  he  asked  Judg- 
ment. The  answer  denied  all  the  aver- 
ments of  the  complaint,  and  alleged  that 
the  Injuries  complained  of  were  received 
by  the  plaintiff  through  his  own  wrong- 
ful acts, carelessness,  and  negligence,  while 
be  was  willfully  and  unlawfully  trespass-  , 
ing  upon  the  property  of  defendant,  and 
not  by  or  through  any  wrongful  act  of 
defendant.  On  tho  first  trial  of  the  case  a 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  f 500  damages.  A  motion  for  new 
trial  was  made  by  the  plaintiff  and  grant- 
ed by  the  court,  and  on  appeal  to  this 
court  the  order  was  affirmed.  Townsend 
v.  Briggs,  88  Cal.  280,  20  Pac.  Rep.  108.  On 
the  second  trial,  11  special  interrogatories 
were  submitted  to  the  jury  and  answered 
In  favor  of  the  plaintiff.  A  general  verdict 
was  also  returned  awarding  the  plain  till 
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$9,000  damages,  for  which  snra  Judgment 
was  entered.  From  this  Judgment,  and 
an  order  denying  bis  motion  for  new  trial, 
the  present  appeal  is  prosecuted  by  de- 
fendant. 

It  was  proved  that  defendant  and  one 
Leach  had  a  shop  in  San  Buenaventura, 

•in  which  they  were  manufacturing  and 
testing  machines  for  pitting  apricots  and 
peaches;  that  there  were  three  machines 
standing  on  the  floor  of  the  shop,  two  of 
them  finished  and  one  unfinished ;  that 
about  6  o'clock  in  the  afternoon  of  June 
18,  1889,  the  plaintiff  entered  the  shop 
through  an  open  front  door  to  see  one 
Barnard,  an  acquaintance  of  nis,  who  was 
working  there ;  that  on  enteriug  plaintiff 
spoke  to  Barnard,  and  immediately 
stepped  to  the  machine  which  was  nearest 
the  door,  and  commenced  turniug  the 
wheel  of  it  rapidly,  and  then  stepped  to 
another  machine  and  tnrned  the  wheel  of 
that;  that  tbe  turning  made  a  rattling, 
loud  noise,  which  was  heard  by  defendant 
in  an  adjoining  room,  and  that  he  at  once 
went  into  the  shop,  and  told  plaintiff  to 
letthe  machines  alone,  and  toget  outfrom 
there,  or  he  would  pound  his  head;  that 
plaintiff  stepped  back  near  the  door  and 
said,  with  an  oath,  "I  would  like  to  see 
you  pound  me;"  that  defendant  then 
seized  a  mallet  and  went  up  to  plaintiff 
and  struck  him  on  the  head  with  it;  that 
tbe  blow  caused  plaintiff  to  fall  back 
against  the  door,  but  that  he  gathered 
himself  up  and  stepped  forward,  and  as 
he  did  so  defendant  again  struck  him  with 
the  mallet  several  times,  and  then  struck 
him  with  his  fist;  and  that,  while  plain- 
tiff was  moving  about,  he  fell  on  one  of 
tbe  machines, and  his  left  arm  was  so  bad- 
ly cut  by  the  knife  of  the  machine  that  to 
save  bis  life  it  became  necessary  a  few 
days  later  to  amputate  it  above  the  el- 
bow. It  is  claimed  by  appellant  that  the 
verdict  was  not  justified  by  tbe  evidence, 
and  therefore  that  the  judgment  should  he 
reversed.  In  answer  to  this  claim  it  is 
sufficient  to  say  that  there  was  evidence 
clearly  tending  to  support  the  verdict  and 
to  justify  tbe  answers  to  all  of  tbe  special 
interrogatories.  It  is  true  that  the  testi- 
mony was  in  many  respects  conflicting, 

>  but  under  the  well-settled  rule  in  such 
cases  the  judgment  cannot,  in  our  opinion, 
be  disturbed  on  this  ground. 

It  Is  also  claimed  that  the  damages  al- 
lowed were  excessive.'  But  tbe  rule  is  that, 
where  damages  are  asked  for  personal  in- 
juries committed  from  wanton  or  mali- 
cious motives,  tbe  measure  of  damages  is 
left  largely  to  the  discretion  or  the  jury, 
and  courts  will  not  disturb  tbe  verdict  on 
the  ground  that  the  amount  allowed  is 
excessive,  unless  it  is  so  disproportionate 
to  tbe  Injury  received  as  to  make  it  clear 
that  the  jury  must  have  been  influenced 
by  passion  or  prejudice.  Here  the  injury 
Hustained  was  serious  and  lasting,  and  we 
do  not  think  it  can  be  suid  that  tbe  sum 
awarded  was  an  excessive  compensation 
for  it. 

It  is  further  claimed  that  tbe  court  com- 
mitted several  errors  In  its  rulings  upon 
the  admission  of  evidence  which  were 
prejudicial  to  the  defendant.  The  rulings 
complained  of  were  as  follows:  After  tbe 


plaintiff  had  taken  the  stand  as  a  witness 
in  his  own  behalf,  bis  attorney  said  to 
him.  "You  may  state  to  tbe  jury  whether 
or  not  you  have  ever  received  any  Injury 
caused  by  Mr.  Briggs,  the  defendant  In 
this  action. "  The  question  was  objected 
to  as  Incompetent,  because  it  called  for  a 
conclusion,  an  ultimate  fact,  to  be  deter- 
mined by  tbe  Jury,  and  not  by  the  witness. 
The  objection  was  overruled,  and  the  wit- 
ness answered,  "I  have  received  It."  We 
see  no  prejudicial  error  in  this  ruling.  Tbe 
question  was  merely  preliminary,  and  tbe 
answer  was  followed,  without  objection, 
by  a  narration  of  the  facts  showing  how 
the  injury  was  received,  and  what  was 
'said  and  done  by  the  defendant.  Tbe  at- 
torney also  said  to  the  same  witness: 
"You  may  state  to  the  jury  tbe  condition 
of  your  other  hand  prior  to  and  at  th« 
time  you  received  this  Injury."  The  an- 
swer was:  *  I  have  only  two  fingers  and 
a  thumb.  I  lost  them  in  1869. "  The  at- 
torney then  said,  "Hold  your  hand  up, 
and  show  to  the  jury."  It  was  objected 
that  the  evidence  sought  was  immaterial, 
irrelevant,  and  Incompetent,  and  it  is  ar- 
gued that  tbe  purpose  and  effect  of  it  was 
to  excite  the  sympathy  and  prejudice  of 
tbejnrora.  But  the  plaintiff  was  entitled 
to  have  the  jury  informed  as  to  his  phys- 
ical condition,  and  to  what  extent  the  loss 
of  bis  left  arm  had  deprived  blm  of  the 
means  of  earning  a  livelihood.  For  this 
purpose,  as  we  understand  It,  the  evidence 
was  introduced,  and  it  seems  toha-ve  been 
competent  and  proper. 

Dr.  Bard  was  called  as  a  witness  for  the 
plaintiff,  and  testified  that  be  was  a  phy- 
sician and  surgeon,  and  was  called  upon 
to  dress  the  plaintiff's  wounds;  that  10 
day 8  after  tbe  injuries  were  received  he, 
with  other  consulting  physicians,  decided 
that  it  was  necessary  that  tbe  arm  should 
be  amputated,  and  that  on  the  next  day 
be  amputated  it.  He  said:  "His  condi- 
tion at  the  time  of  the  amputation  was 
very  critical.  It  was  necesnary  to  ampu- 
tate the  arm  to  save  his  life.  He  received 
proper  medical  attention  and  good  nurs- 
ing." He  was  then  asked:  "Did  you  noti- 
fy Mr.  Townsend  of  bis  critical  condition 
that  you  nave  mentioned?"  and  the  an- 
swer was:  "I  did  notify  him  of  his  critical 
condition,  and  obtained  his  consent  to 
the  amputation."  The  qnestion  was  ob- 
jected to  bydefendaut  as  incompetent  and 
immaterial,  and  it  is  now  urged  by  his 
counsel  that  tbe  doctor's  expression  of  bis 
opinion  to  bis  patient  was  incompetent 
as  against  the  defendant,  because,  as  they 
say,  "it  may  be  that  it  had  a  depressing 
effect  on  the  plaintiff's  mind  at  tbe  time, 
but  such  suffering  cannot  be  attributed 
to  the  defendant."  We  see  no  merit  in  this 
objection.  It  was  natural  and  proper  for 
tbe  doctor  to  tell  the  plaintiff  of  his  condi- 
tion, and  that  it  bad  become  necessary  to 
amputate  his  arm;  and  the  physical  and 
mental  suffering  resulting  therefrom  was 
clearly  attributable  to  the, defendant,  If  be 
was  the  cause  of  the  Injury. 

John  H.  Reppy  was  a  witness  for  plain- 
tiff, and  testified  that  be  had  been  engaged 
In  the  Hie  insurance  business  as  agent  o* 
the  Mutual  Life  of  New  York  for  four  yea  re, 
and  that  tbe  American  Mortuary  Tables 
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were  need  by  the  leading  life  insurance 
companies;  that  he  bad  compared  the 
American  Mortuary  Tables,  of  which  he 
had  a  copy,  with  the  American  Experience 
Tables,  found  in  volume  3  ot  Johnson's 
New  Universal  Encyclopedia,  so  far  as 
they  related  to  the  age  of  46,—the  plain- 
tiff's age  at  the  time  he  received  the  In- 
Jury,— and  that  they  were  identically  the 
same.  Plaintiff  then  offered  and  read  In 
evidence,  over  the  objection  of  defendant, 
the  page  in  the  encyclopedia  showing  the 
probable  duration  of  life  at  the  age  of  46 
to  he  23.81  years.  On  cross-exam ina tion  t he 
witness  stated  that  he  bad  been  a  solicit- 
ing agent  in  the  life  insurance  husinesH, 
but  had  made  no  examinations  of  appli- 
cants for  policies;  and  that  the  table  re- 
ferred tu  applied  only  to  Insurable  per- 
sons. He  was  then  asked,  "Can  you  tell 
us  what  Insurable  persons  are?"  The 
question  was  objected  to  by  plaintiff  as 
not  proper  cross-examination, and  the  ob- 
jection sustained.  It  is  argued  that  this 
ruling  was  erroneous,  because,  if  the  wit- 
ness had  answered  in  the  affirmative,  and 
had  said  that  plaintiff  was  not  an  insura- 
ble person,  defendant  would  then  have 
been  entitled  to  demand  that  all  his  evi- 
dence be  stricken  out;  and,  If  be  had  an- 
swered in  the  negative,  defendant  could 
properly  have  made  the  same  motion. 
But  the  witness  was  called  to  prove  simply 
that  the  mortuary  tables  found  in  the  en- 
cyclopedia were  in  general  use,  and  on  his 
direct  examination  had  been  asked  no 
questions  as  to  whom  the  tables  applied, 
or  as  to  who  were  or  were  not  insurable 
persons.  And  the  general  rule  Is  that  a 
witness  cannot  be  cross-examined  except 
as  to  facts  and  circumstances  connected 
with  matters  testified  tu  by  him  on  his 
direct  examination.  There  was  no  error, 
therefore,  in  the  ruling  of  the  court.  The 
objection  that  the  mortuary  tables  were 
not  admissible  in  evidence  is  not  insisted 
upon,  nor  could  it  be  successfully.  It  had 
already  been  proved  tha  t  plaintiff  was  in 
good  health  at  the  time  he  received  the 
injury;  and  the  rule  seems  to  be  general 
that,  in  an  action  to  recover  damages  for 
an  injury  to  a  healthy  person,  caused  by 
the  negligence  or  wrongful  act  of  the  de- 
fendant, where  the  Injury  has  resulted  in 
the  death  of  the  .injured  party,  or  In 
practically  destroying  his  earning  capaci- 
ty, standard  mortuary  tables  are  admis- 
sible to  show  what  was  bis  probable  du- 
ration of  life,  and  thus  to  assist  in  deter- 
mining what  amount  of  damages  would 
he  reasonable  aud  properin  the  case.  Gal- 
lagher v.  Railway  Co.,  67  Cal.  16,  6  Pac. 
Rep.  869;  15  Amer.  &  Eng.  Enc.  Law,  p. 
881,  note  8,  and  cases  cited. 

When  defendant  was  making  his  own 
case  be  asked  one  of  bis  witnesses,  "Do  you 
know  bis  [Townsend's]  habits  as  to  so- 
briety?" and  another  witness,  "Bo  you 
know  what  bis  reputation  Is  for  sobri- 
ety?" Both  questions  were  objected  to  as 
incompetent,  and  the  objection  sustained. 
The  questions  called  for  tbe  knowledge  of 
the  witnesses  at  tbe  time  of  the  trial, 
which  was  two  years  after  the  Injury  com- 
plained of  was  received,  and  they  were 
therefore  clearly  immaterial  aud  incompe- 
tent. 


It  is  next  claimed  that  th«  court  erred 
in  giving  to  tbe  jury  certaiu  instructions 
asked  by  the  plaintiff.  The  first  instruc- 
tion complained  of  reads  as  follows:  "If 
the  jury  find  from  tbe  evidence  that  the 
defendant,  from  malicious  motives,  and  a 
wrongful  disregard  of  the  rights  of  the 
plaintiff,  assaulted  biro  and  beat  him 
wrongfully,  and  In  so  beating  the  plaintiff 
was  injured  thereby,  directly  or  approxi- 
mately, then  plaintiff  is  entitled  to  recover 
all  damages  he  has  suffered  'thereby,  and 
the  measure  of  damages  and  the  amount 
thereof  would  be  for  you  alone  to  deter- 
mine under  the  evidence  and  Instructions 
given  by  the  court  in  this  case. "  It  is  said 
that  "this  instruction  assumes  the  fact 
that,  If  tbe  defendant  did  assault  tbe 
plaintiff,  such  assault  was  from  malicious 
motives,  and  the  wrongful  disregard  of 
the  rights  of  tbe  plaintiff. "  We  fall  to  see 
any  such  assumption;  on  the  contrary, 
the  Instruction  seems  properly  to  leave  to 
tbe  Jury  the  determination,  from  the  evi- 
dence, of  all  tbe  matters  referred  to.  Simi- 
lar objections  are  made  to  other  instruc- 
tions, but  we  see  no  merit  in  them,  and 
therefore  pass  them  without  special  no- 
tice. The  instructions  asked  by  tbe  de-. 
fendant  were  all  given,  and  when  read,  as 
they  must  be,  In  connection  with  those 
given  at  tbe  request  of  tbe  plaintiff,  the 
law  applicable  to  the  case  seems  to  have 
been  fully,  fairly,  and  correctly  stated. 

Finally,  it  is  claimed  that  a  uew  trial 
should  have  been  granted,  because  two  of 
the  jurors  before  whom  the  casa  was  tried 
were  prejudiced  against  -the  defendant, 
and  had  made  statements  showing  that 
they  were  wholly  disqualified  to  act  as  ju- 
rors in  the  cuse.  The  jurors  referred  to 
were  E.  P.  Cook  and  P.  K.  Miller,  and  the 
defendant, in  an  affidavit  made  by  himself, 
stated  that  be  "did  not  know  before  said 
jurors  were  called  and  sworn,  touching 
their  qualifications  to  serve  as  Jurors  in 
said  case,  or  before  they  were  so  accepted 
as  such,  that  they  were  so  prejudiced 
against  him.  And  that  be  had  no  means 
of  knowing  of  such  prejudice  and  ill  will." 
He  did  uot  state,  and  there  was  no  proof, 
that  the  prejudice  of  the  jurors,  if  any  ex- 
isted, was  not  known  to  bim  and  his  at- 
torneys before  the  trial  was  concluded 
and  the  case  snbmitted.  Such  proof,  how- 
ever, should  have  been  made.  But,  waiv- 
ing that,  we  do  not  think  the  action  of 
the  court  In  denying  the  motion  for  new 
trial  can  be  disturbed  on  this  ground. 
It  is  true  that  feeveral  affidavits  were  read 
in  support  of  the  motion,  In  which  tbe 
affiants  stated  that  in  conversations  with 
Cook  and  Miller,  at  times  and  places 
named,  the  latter  bad  made  statements  to 
them,  which,  if  true,  clearly  showed  that 
they  entertained  prejudice  and  ill  feeling 
against  Biiggs.  But,  on  the  other  hand, 
counter  affidavits  made  by  Cook  and  Mil- 
ler were  read,  in  which  they  denied  that 
at  the  times  or  places  named,  or  at  any 
time  or  place,  or  at  all,  they  had  ever 
made  to  tbe  affiants,  for  defendant,  or  in 
conversation  with  them,  the  statements 
charged,  or  any  statements  of  like  or  sim- 
ilar import,  nature,  substance,  or  charac- 
ter. Counsel  for  appellant  suggest  that 
the  counter  affidavits  are  Insufficient,  be- 
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cause  they  only  deny  that  the  affiants  ev- 
er made  the  statements  charged  to  or  In 
conversation  with  the  affiants  on  the  oth- 
er side.  And  it  is  said  that  the  state- 
ments may  have  been  made  in  the  bearing 
of,  if  not  to,  or  in  conversation  with,  the 
parties  deponing  to  tbem.  But,  in  our 
opinion,  there  was  a  real  and  substantial 
conflict  as  to  whether  the  said  state- 
ments or  any  like  tttatements  were  ever 
made,  and,  after  carefully  reading  all  of 
the  affidavits,  we  cannot  say  that  the 
conclusions  of  the  court  below,  as  shown 
by  its  action  in  denying  the  motion,  were 
not  reasonable  and  proper.  We  advise 
that  the  Judgment  and  order  appealed 
from  be  affirmed. 

Wecoucur:  VANCLIEF,C.;  HATNES.C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(97  CM.  314) 

WASHBURN  v.  LYONS  et  aL  (No,  19.008.) 
(Supreme  Court  of  California.  Feb.  16,  1893.) 
Municipal  Improvements— Notice— Sufficiency 
of  Contract. 

1.  St  1885,  p.  147,  |  3,  as  amended  by  St 
1889,  p.  167,  provides  that  before  ordering  any 
work  done  or  improvements  made  on  streets, 
as  authorized  by  section  2  of  the  act,  the  city 
council  shall  pass  a  resolution  of  intention  so  to 
do,  which  shall  be  published  "and"  posted  for 
two  days  in  the  manner  prescribed  by  section 
34  of  this  act  Held,  that  since  snch  statute  re- 
fers to  section  34,  which  provides  for  the  "post- 
ing" of  the  notice  of  the  resolution,  it  must  be 
construed  to  mean  that  "publication"  of  notice 
ilone  is  sufficient,  where  there  is  a  paper  in 
which  publication  may  be  made;  and,  if  there 
is  no  paper,  then  the  notice  must  be  "posted" 
aa  provided  in  section  34. 

2.  Where  the  complaint  in  an  action  to  en- 
force an  assessment  for  street  repairs  fails  to 
show  that  the  contract  under  which  the  work 
was  done  fixed  the  time  for  the  commencement 
and  completion  of  the  work  to  be  done  there- 
under, in  accordance  with  the  requirements  of 
Act  March  18,  1885,  §  6,  such  omission  will  be 
fatal  to  the  complaint  Libbey  v.  Ellsworth, 
(CaL)  32  Pac  Rep.  228,  followed. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  by  Washburn  against  Lyoos  and 
others  to  enforce  payment  of  an  assess- 
ment for  street  repairs.  There  was  a 
judgment  for  defendants  on  a  demurrer  to 
the  complaint,  and  plaintiff  appeals. 
Affirmed. 

Jones  &  Carlton,  for  appellant.  Julius 
Lyons,  for  respondents. 

DE  HAVEN,  J.  The  court  below  sus- 
tained a  demurrer  to  the  complaint,  and 
thereupon  gave  judgment  for  the  defend- 
ants, and  the  plaintiff  appeals.  The  com- 
plaint does  not  allege  that  the  resolution 
of  intention  was  posted,  but  it  does  aver 
that  such  resolution  was  published  for 
two  days  In  a  daily  paper,  printnd  In  the 
city,  and  designated  by  the  city  council 
for  that  purpose.  The  first  sentence  of 
section  8  of  the  act  "to  provide  for  work 
upon  streets  •  •  •  within  municipali- 


ties,- (St.  1885,  p.  147,)  as  amended  by  tho 
act  of  March  14, 1889,  (St.  1889,  p.  157.)  la 
as  follows:  "Before  ordering  any  work 
done  or  improvements  -made,  which  la 
authorized  by  section  2  of  this  act,  the  city 
council  shall  pass  a  resolution  of  Intention 
so  to  do,  *  •  •  which  shall  be  pub- 
lished and  posted  for  two  days  in  the  man* 
ner  prescribed  hy  section  34  of  this  act." 
Lt  is  claimed  by  defendants  that,  under 
this  provision,  the  resolution  itself  should 
have  been  posted,  aa  well  as  published; 
but  we  do  not  think  so.  The  reference  to 
section  84  of  the  act,  and  a  consideration 
of  the  subsequent  part  of  section  3,  which 
provides  for  the  posting  of  the  notice  of 
the  passage  of  the  resolution,  make  It  vary 
clear  that  the  word  "and,"  as  used  In  the 
clause  "published  and  posted,"  in  the  sen- 
tence above  quoted,  should  be  construed 
to  mean  "or.  Thus  construed,  the  stat- 
ute requires  the  resolution  of  Intention  to 
he  published  the  prescribed  length  of  time, 
if  there  is  a  paper  printed  ln-thecity ;  and, 
If  there  is  no  such  paper  printed,  that  then 
it  shall  be  posted  in  the  manner  prescribed 
by  section  34  of  the  act.  The  objection  of 
defendants,  therefore,  to  this  part  of  the 
complaint,  is  not  well  taken. 

But  in  another  respect  the  complaint  Is 
defective.  It  fails  to  show  that  the  con- 
tract, which  Is  the  foundation  for  the  as- 
sessment sought  to  be  enforced,  fixed  the 
time  for  the  commencement  and  comple- 
tion of  the  work  to  be  done  thereunder,  la 
accordance  with  the  requirements  of  sec- 
tion 6  of  the  act  of  March  18,  1885,  before 
referred  to.  In  the  recent  case  of  Libbey 
v.  Ellsworth,  32  Pac.  Ren.  228,  we  held 
this  to  be  an  omission  fatal  to  the  com- 
plaint in  this  class  of  actions;  and,  upou 
the  authority  of  that  case,  the  judgment 
must  be  affirmed. 

We  concur:  FITZGERALD,  J.;  Mi> 
FARLAND,  J. 

■==  (99  Cat  493; 

BURBRIDGE  wLEMMERT.  (No.  14,920.) 
(Supreme  Court  of  California.  Feb.  20,  1893.) 
Contract — Interpretation — Illegality. 
An  agreement,  with  sureties,  executed 
contemporaneously  with  a  mortgage,  binding  the 
mortgagor  to  pay  all  taxes  assessed  against  the 
mortgage,  evinces  a  clear  intention  of  the  par- 
ties that  the  mortgagor  shall  pay  the  taxes;  and 
such  intention  will  govern,  though  the  agreement 
la  thereby  rendered  unlawful,  and  though  it  in 
seemingly  inconsistent  with  a  provision  in  the 
mortgage  apparently  making  it  the  duty  of  the 
mortgagee  to  pay  such  taxes. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  Luclen  Shaw,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  Sarah  R.  Burbridge  against 
P.  H.  Lemmert  to  foreclose  a  mortgage. 
From  a  judgment  In  defendant's  favor, 
plaintiff  appeals.  Affirmed. 

J.  A.  Donnell,  for  appellant.  A.  W.  Hut- 
ton,  for  respondent. 

VANCLIEF,  C.  Action  to  foreclose  a 
mortgage  on  real  property  to  secure  the 
payment  of  a  promissory  note,  dated  Jan- 
uary 29,  1889,  for  f 12,000,  made  by  defend- 
ant, payable  to  plaintiff,  or  order,  five 
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years  after  date,  with  Interest  at  tbe  rate  ) 
of  10  per  cent,  per  annum,  payable  annual- 
ly ;  and.  If  not  so  paid  annually,  then  tbe 
whole  principal  and  interest  to  become 
immediately  due  and  payable,  at  the  op- 
tion of  t  be  holder  of  the  note.  The  defend- 
ant failed  to  pay  Interest  for  tbe  first 
year;  and,  about  sis  mouths  after  it  be- 
came due,  (September  1, 1800.)  this  action 
to  foreclose  for  both  principal  and  inter- 
est was  commenced.  The  answer  of  tbe 
defendant  denied  that  the  principal  or  any 
interest  thereon  had  ever  become  due  on 
said  note  or  mortgage,  by  reason  of  facts 
affirmatively  alleged  in  the  answer  as  fol- 
lows: "For  a  second  and  separate  de- 
fense tbedefendant  alleges  that  at  the  city 
and  county  of  Los  Angeles,  Cal.,  on  tbe 
29tb  day  of  January,  1889,  at  tbe  time  of 
tbe  execution  of  tbe  note  and  mortgage 
set  forth  In  the  complaint,  tbe  plaintiff  de- 
manded of  the  defendant  the  execution  of 
tbe  agreement  hereinafter  set  forth  as  a 
part  of  the  said  note  and  mortgage,  and, 
in  accordance  with  said  demand,  tho  de- 
fendant, with  the  said  W.  C.  Furrey,  at 
said  city,  on  said  29th  day  of  January,  A. 
D.  1889,  at  the  time  of  the  execution  of  said 
note  and  mortgage,  and  as  a  part  thereof, 
made,  executed,  and  delivered  to  the  plain- 
tiff an  agreement  in  writing,  and  in  the 
words  and  figures  following,  to  wit: 
'Southern  California  National  Bank,  Los 
Angeles,  Cal.,  Jan.  29, 1889.  It  is  hereby 
agreed  by  P.  H.  Lemroert,  as  princi- 
pal, and  W.  C.  Furrey,  surety,  that, 
in  consideration  of  Mrs.  Sarah  R.  Bur- 
bridge  lending  P.  H.  Leromert  twelve 
thousand  (f 12,000)  dollars,  at  10  per  cent, 
interest,  we,  tbe  undersigned,  agree  to  and 
bind  ourselves  and  our  assigns  and  heirs 
to  pay  all  taxes  of  whatever  nature  which 
may  be  assessed  against  said  mortgage  of 
twelve  thousand  ($12,000)  dollars,  and 
that  said  Mrs.  Sarah  R.  Burbrldge,  or  her 
assigns,  shall  be  to  no  costs  or  expense  on 
account  of  taxes  on  snld  mortgage.  P. 
H.  Lemmert,  Principal.  W.  C.  Furrey, 
Surety.  Witness:  H.  M.  Russell.' "  The 
court  found  all  these  affirmative  allega- 
tions in  the  answer  to  be  true,  and,  as  a 
conclusion  of  law  therefrom,  found  "  that 
tbe  written  agreement  set  forth  in  defend- 
ant's answer  was  and  is  in  contravention 
of  section5  of  article  18  of  the  constitution 
of  this  state,  and  renders  null  nnd  void  all 
tbe  provisions  of  the  said  note  and  mort- 
gage as  to  the  payment  of  any  interest 
specified  therein;''  and,  consequently, 
that  no  iuterest  ever  accrued  or  became 
due,  so  as  to  give  plaintiff  the  right  by 
election  to  treat  tbe  principal  as  due  prior 
to  tbe  expiration  of  five  years  from  tbe 
date  of  the  note,  and  thereupon  rendered 
Judgment  dismissing  plaintiff's  complaint. 
Tbe  plaintiff  appeals  from  the  Judgment, 
and  also  from  an  order  denying  a  new 
trial. 

1.  It  is  contended  by  counsel  for  appel- 
lant that  tbe  findings  of  fact  as  to  the  in- 
strument set  out  in  the  answer  by  which 
the  defendant  agreed  to  pay  the  taxes  on 
tbe  mortgage  are  not  justified  by  the  evi- 
dence.  It  is  claimed  that  this  instrument 


was  not  demanded  nor  authorized  by 
plaintiff,  and  was  not  executed  at  the 
same  time  the  note  and  mortgage  were 
executed,  nor  as  a  part  of  the  same  trans- 
action. Upon  these  issues  the  evidence  Is 
conflicting,  but  the  preponderance  thereof 
seems  to  be  In  favor  of  tbe  respondent, 
and  amply  sufficient  to  Justify  the  find- 
ings of  the  court.  The  evidence  touching 
these  issues  covers  76  pages  of  the  tran- 
script, and  cannot  fairly  be  so  condensed 
as  not  to  occupy  more  than  reasonable 
space  in  this  opinion;  and  for  this  reason 
a  statement  of  it  is  omitted. 

2.  The  mortgage  contains  tbe  same  pro- 
vision as  the  note  as  to  the  consequence 
of  a  failure  to  pay  tho  annual  interest, 
and  also  authorized  tbe  mortgagee,  If  nec- 
essary to  protect  the  mortgaged  prop- 
erty, to  insure  it,  and  to  pay  tbe  taxes 
thereon,  " other  than  the  taxes  of  this 
mortgage  or  the  money  hereby  secured," 
and  provides  that  tbe  sums  so  paid,  with 
Interest  at  the  same  rate,  shall  be  deemed 
to  be  secured  by  the  mortgage.  Counsel 
for  appellant  contends  that  the  express 
exception  of  tbe  taxes  on  the  mortgage 
from  tbe  taxes  which  the  mortgagee  may 
pay  and  recover  from  the  mortgagor,  with 
conventional  interest,  is  inconsistent  with 
a  stipulation  In  the  same  mortgage  that 
tbe  mortgagor  is,  nevertheless,  to  pay  the 
taxes  on  tbe  mortgage;  that  is  to  say,  It 
is  inconsistent  tor  mortgagor  and  mort- 
gagee to  agree  that  the  mortgagee  may 
pay  tbe  taxes  on  the  Interest  of  the  mort- 
gagor in  tbe  land,  and  recover  it  back 
with  Interest,  and  at  the  same  time  agree 
that  the  mortgagor  shall  pay  the  taxes 
on  tho  mortgagee's  interest  in  tbe  land. 
That  the  latter  part  of  the  agreement  Is 
unlawful  Is  clear;  but  that  tbe  two 
parts  of  the  agreement  are  necessarily  In- 
consistent with  each  other  I  am  unable  to 
perceive.  But,  however  this  may  be,  all 
the  provisions  of  the  mortgage,  including 
the  concurrent  agreement  that  the  mort- 
gagor should  pay  the  taxes  on  the  mort- 
gage, must  be  read  together,  and  seeming 
Inconsistencies  reconciled,  if  they  can  be 
without  violence  to  tbe  language,  for  the 
purpose  of  ascertaining  the  intention  of 
the  parties.  If,  when  thus  read  and  con- 
strued, tbe  Intention  be  found  to  be  clear 
and  certain,  such  Intention  must  prevail, 
though  the  agreement  be  thereby  rendered 
unlawful.  The  agreement  that  the  mort- 
gagor should  pay  the  taxes  on  tbe  mort- 
gage was  prepared  with  distinct  care  and 
deliberation,  and  a  surety  was  required  to 
sign  it;  and  its  language  Is  so  unequiv- 
ocal and  certain  as  to  the  intent  that  the 
mortgagor  should  pay  tbe  taies  on  the 
mortgage  that  there  Is  no  doubt  that  such 
was  the  Intention  of  the  parties.  This 
view  of  the  case  renders  all  other  points 
discussed  by  counsel  immaterial.  I  think 
the  judgment  and  order  should  be  affirmed. 

We  concur :  TEMPLE,  C. ;  HAYNfcS,  C. 

PER  CURIA31 .  For  the  reasons  given 
In  tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 
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FARMERS*  &  MERCHANTS'  BANK  OP 
LOS  ANGELES  v.  BOARD  OP  EQUALI- 
ZATION OP  LOS  ANGELES.  (No.  14,- 
873.) 

(Supreme  Court  of  California.    Peb.  17,  1893.) 

Taxation— Equalization—Notice— Writ  of  Rb- 
VIBW. 

1.  An  order  of  the  board  of  equalization 
finding  that  a  bank  has  omitted  property  from 
the  list  of  its  taxable  property,  and  should  be 
assessed  thereon,  and  directing  the  assessor  to 
add  such  property  to  its  assessment,  is  not  an 
attempt  by  the  board  to  add  property  to  the 
list,  and  exercise  assessorial  powers,  but  is  a 
direction  that  the  assessor  make  such  addition, 
though  the  order  specifies  the  value  of  the  prop- 
erty to  be  added,  and  is  authorized  by  Pol.  Oode. 
§  3681,  requiring  the  assessor,  at  the  request  of 
the  board,  to  list  and  assess  property  which  he 
has  failed  to  assess. 

2.  Pol.  Code,  §  3681,  under  which  the  as- 
sessor is  required,  at  the  request  of  the  board  of 
equalization,  to  list  and  assess  property  which 
he  has  failed  to  assess,  which  section  the  city 
charter  of  Los  Angeles  makes  applicable  to  the 
common  council,  sitting  as  a  board  of  equaliza- 
tion, does  not  conflict  with  the  constitutional 
provisions  which  define  the  powers  and  duties  of 
state  and  county  boards  of  equalization,  and 
which  do  not  give  the  power  to  cause  property 
to  be  added  to  the  assessment  list,  since  it 
merely  extends  the  power  and  duty  of  the  as- 
sessor. 

3.  A  notice  to  a  bank  to  appear  before  the 
board  of  equalization,  and  show  cause  why  its 
"assessment  on  solvent  credits  should  not  be  in- 
creased from  $2,774  to  $275,000,"  sufficiently  in- 
forms it  that  it  is  proposed  to  add  property  to 
the  assessment. 

4.  A  person  appearing  before  the  board  of 
equalization  in  response  to  a  notice,  and  sub- 
mitting to  the  action  of  the  board,  waives  any 
defect  in  the  notice. 

6.  A  finding  by  the  board  of  equalization 
that  a  person  has  omitted  taxable  property  from 
his  list  to  a  certain  amount  is  conclusive  on  the 
courts  on  writ  of  review,  frinco  Code  Civil  Proc 
*  1074,  provides  that  the  review  on  such  writ 
of. mot  be  extended  further  than  to  determine 
whether  the  inferior  tribunal  or  board  has  reg- 
ularly pursued  its  authority. 

6.  Even  if  the  fact  that  property  has  been 
go  omitted  is  necessary  to  give  the  board  juris- 
diction, the  court  cannot  review  the  evidence 
to  determine  whether  there,  was  evidence  to 
show  such  fact,  since  the  fact  is  one  to  be  de- 
termined by  the  board. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  Ange- 
les county;  W.  P.  Wade,  Judge. 

Petition  by  the  Farmers'  &  Merchants' 
Bank  of  Los  Angeles  for  a  writ  to  review 
an  order  of  the  board  of  equalization  of 
Los  Angeles  directing  property  to  be 
added  to  petitioner's  assessment.  From 
a  judgment  annulling  the  order  the  board 
appeals.  Reversed. 

C.  McFarland,  for  appellant.  Graves, 
O'Melveny  &  Shanklaud,  for  respondent. 

TEMPLE,  C.  This  appeal  Is  from  a 
Judgment  of  the  superior  court  of  Los 
Angeles  county  annulling  an  order  made 
by  the  common  council  of  the  city  of  Los 
Angelas,  sitting  as  a  board  of  equalization. 
The  judgment  was  rendered  In  a  proceed- 
ing under  a  writ  of  review,  issued  upon  a 
petition  and  the  affidavit  of  John  Milner, 
the  cashier  of  the  plaintiff,  a  corporation, 
doing  a  general  banking  business  at  Los 


Angeles.  No  return  to  the  writ  was  made; 
but  it  was  stipulated  that  "  the  said  peti- 
tion, and  the  matters  stated  therein,  shall 
be  treated  and  considered  as  the  certified 
transcript  of  the  record  and  proceedings 
of  the  city  council,  sitting  as  a  board  of 
equalization,  iu  the  matter  of  the  assess- 
ment complained  of."  This  stipulation  is 
not  altogether  satisfactory.  Questions 
raised  upon  such  a  proceeding  are  to  be 
determined  by  an  inspection  of  the  rec- 
ord, and,  in  general,  not  upon  pleadings  or 
evidence.  It  Is  perfectly  manifest  that 
many  matters  stated  In  the  petition  were 
not,  and  could  not  have  been,  in  the  rec- 
ords of  the  board  of  equalization.  The 
only  course  open  to  us  would  seem  to  be 
to  regard  only  those  matters  as  tran- 
scripts of  the  record  which  are  stated  to 
be  such  or  are  such  orders  as  were  re- 
quired to  be  entered  In  the  minutes  of  the 
board.  For  instance,  the  petition  sets 
forth  what  petitioner  claims  was  the  evi- 
dence taken  before  the  board.  It  1b  not 
stated  that  this  evidence  is  set  out  In  the 
minutes  of  the  board,  and  the  law  did  not 
require  it  to  be  done.  We  are  not  bound 
to  consider  this  evidence  as  something  ap- 
parent upon  the  face  of  the  record. 

The  proceeding  before  the  board  was 
taken  for  the  purpose  of  ordering  the 
assessor  to  add  certain  property  to  the 
assessment  roll,  and  an  objection  is  made 
that  the  city  of  Los  Angeles  has  not  pow- 
er to  assess,  levy,  or  collect  taxes,  be- 
cause the  legislature  has  not  granted  such 
authority  by  a  general  law,  as  required 
by  the  constitution.  This  question  was 
decided  adversely  to  respondent  in  the 
recent  caseof  Trust  Co.  v.  Uinton,  (Cal.)  32 
Pac.  Rep.  8,  and  need  not  be  again  con- 
sidered. 

The  petition  shows  that  petitioner  duly 
made  and  returned  to  the  city  assessor 
a  list  of  all  the  personal  property  which 
was  In  its  possession  or  under  its  control 
on  the  first  Monday  of  March,  1891.  That 
all  its  personal  property,  except  mort- 
gages, at  that  date,  subject  to  assessment 
for  city  taxes  were:  Money,  f 21, 465.33; 
vaults  and  safe,  f 4.000.  That  the  city  as- 
sessor listed  and  assessed  to  petitioner: 
Money  on  hand,  f 21,465.33;  solvent  credits 
unsecured,  $ 2,774;  vaults  and  safe,  $4,000. 
That  the  city  council,  sitting  and  acting 
as  a  board  of  equalization,  August  5, 
1*91,  ordered  notice  to  be  glyen  petitioner 
to  show  cause  August  12, 1S91,  before  the 
board,  why  its  assessment  of  solvent 
credits  should  not  be  increased  from  92,774 
to  f 275,000.  The  notice  given  was  in  writ- 
ing, as  follows:  "Los  Angeles, Cal.,  Aug. 
5.  MM.  To  Farmers'  and  Merchants' 
Bank— John  Milner,  Cashier:  You  are 
hereby  notified  to  appear  before  the 
board  of  equalisation  of  the  city  of  Los 
Angeles  on  Wednesday,  the  12th  day  of 
August  1891,  at  10  o'clock  A.  M.,  in  the 
council  chamber  in  the  city  hall,  and  show 
cause  why  your  assessment  on  solvent 
credits  should  not  be  Increased  from  9 2,- 
774  to  f275,000.  By  order  of  the  board  of 
equalization.  Freeman  G.  Teed,  City 
Clerk  and  Clerk  of  said  Board.  By  Geo, 
E.  Selp,  Deputy."  That  no  other  notice 
was  given,  but  petitioner  appeared  before 
the  board,  by  the  affiant,  and  submitted 
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itself  to  the  board,  answering  such  inter- 
rogations as  were  propounded  to  it  or  to 
tbe  affiant  touching  its  property.  What 
is  averred  to  be  the  testimonv  is  set  out 
in  the  petition,  and  it  Is  alleged  that  no 
other  evidence  was  taken  at  such  hearing. 
It  Is  claimed  that  this  testimony  does  not 
show,  or  tend  to  show,  that  the  peti- 
tioner had  any  solvent  credits  or  any 
which  had  escaped  assessment.  Never- 
theless, the  board  made  and  entered 4n  Its 
minutes  the  following  order,  which,  it  Is 
claimed,  the  board  bad  no  Jurisdiction  or 
power  to  make:  "The  Farmers'  and 
Merchants' Bank  having  been  notified  to 
appear  on  August  12th,  to  show  cause 
why  its  assessment  for  solvent  credits 
should  not  be  Increased  from  $2,774  to 
$275,000,  and  John  Milner,  cashier  of  said 
bank,  baring  appeared  in  response  to  said 
notice,  was  sworn  and  testified  in  regard 
to  the  assets  of  said  bank;  and  it  appear- 
ing to  the  board  that  said  bank  has  re- 
turned a  false  and  incomplete  list  of  its 
taxable  property,  and  that  said  bank 
should  be  assessed  for  solvent  credits  to 
tbe  amount  of  $270,774,  and  that  it  had 
escaped  assessment  for  solvent  credits  to 
•  the  amonnt  of  $268,000,  on  motion  of  Mr. 
Tufts,  it  is  ordered  that  the  assessor  be 
directed  to  add  to  the  assessment  of  said 
bank  for  solvent  credits  the  sum  of  $268,- 
000,  and  assess  the  bank  for  solvent  cred- 
its in  the  total  sum  of  $270,774.  ■  That  the 
assessor  did,  in  pursuance  of  tbe  order, 
enter  upon  tbe  assessment  roll  an  addi- 
tion to  the  assessment  of  petitioner  the 
sum  of  $268,000,  solvent  credits,  making 
tbe  total  of  solvent  credits  assessed  to 
petitioner  $270,774,  instead  of  $2,774,  as 
listed  aud  returned  by  the  assessor. 

1.  The  first  point  made  npon  the  record 
is  that  ft  is  apparent  therefrom  that  the 
proceeding  was  not  to  equalize  the  values 
of  property  which  bad  been  listed  and  as- 
sessed by  the  assessor,  but  was  an  at- 
tempt by  tbe  board  to  add  other  proper- 
ty to  tbe  list  which  bad  not  been  listed  or 
valued  by  the  assessor.  This  it  is  claimed 
the  board  could  not  do,  as  it  is  not  vested 
with  assessorial  power.  But,  plainly,  the 
board  did  not  attempt  to  add  property  to 
the  assessment  roll,  or  to  exercise  asses- 
sorial powers.  It  simply  directed  the  as- 
sessor to  Hat  and  assess  $268,000  of  sol- 
vent credits,  which  it  found  had  escaped 
assessment.  In  this  case  it  is  no  objection 
to  the  order  that  it  states  the  value  of  the 
item  to  be  added,  instead  of  simply  di- 
recting tbe  assessor  to  add  the  property  to 
tbe  list  and  assess  its  value.  Respondent 
itself  claims  that  solvent  debts,  like  gold 
coin,  must  necessarily  be  assessed  at  their 
face  value.  To  describe  the  property, 
therefore,  is  to  fix  its  value.  The  board 
was  authorized  to  make  the  order  by  sec- 
tion 3681  of  tbe  Political  Code,  which  the 
city  charter  expressly  makes  applicable. 
It  is  claimed  that  this  section  of  the  Code 
is  unconstitutional,  because  the  state  con- 
stitution expressly  defines  the  powers  and 
duties  of  both  the  state  and  county  boards 
of  equalization,  and  the  power  to  cause 
property  to  be  added  to  tbe  assessment 
roll  Is  not  there  given.  The  premise  is  ad- 
mitted, but  I  can  see  no  force  or  logic  in 
the  conclusion.   It  Is  not  claimed  that 


tbe  power  comes  from  the  constitution, 
but  from  the  act  of  tbe  legislature.  Sec- 
tion 3681,  Pol.  Code,  simply  extends  tbe 
power  and  duty  of  the  assessor,  enabling 
and  requiring  him,  at  the  request  of  the 
board,  to  list  and  assess  property  which 
he  bad  failed  to  assess,  notwithstanding 
the  time  for  assessments  had  passed,  and 
the  roll  was  no  longer  In  his  possession ; 
and  tbe  exercise  of  this  power  is  direct- 
ly in  accord  with  the  policy  and  express 
provisions  of  the  constitution,  which  re- 
quires all  property  not  exempt  from  exe- 
cution to  be  taxed.  Section  1,  art.  13: 
"If  any  property  subject  to  taxation 
should  escape  assessment  in  any  year,  the 
taxation  for  that  year  would  not  be 
equal  and  uniform ;  nor  would  all  prop- 
erty in  this  state  be  taxed  in  proportion 
to  Its  value,  and  the  behest  of  tbe  con- 
stitution would  not  be  obeyed."  Biddle 
v.  Oaks,  59  Cal.  94.  The  exercise  of  this 
power  by  tbe  board  of  equalization  does 
not  obstruct  the  performance  by  the 
board  of  any  duty  enjoined  upon  it  by  the 
constitution,  but  is  in  aid  of  the,  functions 
there  created;  nor  does  it  disturb  the  di- 
vinion  of  powers  made  by  the  constitu- 
tion between  the  state  and  county  boards. 
The  cases  of  Wells.  Fargo  &  Co.  v.  Board 
of  Equalization,  56  Cal.  194.  People  v.  Sac- 
ramento Co.,  59  Cal.  820,  and  People  v. 
Dunn,  Id.  828,  have  no  bearing  upon  this 
subject.  In  those  cases  the  construction 
of  section  9  of  article  13  of  tbeconstltution 
was  considered,  and  tbe  distinct  powers 
and  duties  of  state,  and  county  boards 
to  some  extent  pointed  out.  Of  course  no 
valid  law  could  be  made  disturbing  this 
division  of  power  made  by  the  constitu- 
tion, and  perhaps  it  would  follow  that 
functions  or  powers  given  to  one  board 
are  thereby  denied  to  the  other.  So  far 
the  provisions  would  constitute  a  limita- 
tion upon  legislative  power,  but  it  consti- 
tutes no  argument  against  the  power  of 
the  legislature  to  grant  other  powers,  or 
to  Impose  other  duties  upon  either  board 
so  long  as  these  implied  limitations,  are 
not  violated.  People  v.  Hastings,  29  Cal. 
449,  has  no  application  to  the  new  consti- 
tution. One  of  tbe  chief  arguments  in  fa- 
vor of  constitutional  revision  was  the  ne- 
cessity of  getting  rid  of  the  provision  re- 
quiring property  to  be  assessed  by  asHess- 
or  elected  by  the  electors  of  the  district 
In  which  he  exercised  his  powers.  The 
new  constitution  contains  no  such  limita- 
tion. Besides,  as  we  have  seen,  the  board 
did  not  make  an  assessment,  but  directed 
tbe  assessor  to  do  so.  The  propriety  of 
this  course  was  recognized  under  the  old 
constitution,  when  assessorial  powers 
could  not  be  conferred  upon  any  other 
officer  than  an  elected  assessor.  People  v. 
Reynolds,  28  Cal.  107. 

2.  It  is  uext  contended  that  the  board 
had  no  power  to  act  in  tbe  matter,  be- 
cause the  notice  was  insufficient.  It  is 
Bald  that  it  gave  no  information  that  it 
was  proposed  to  add  other  property  to 
the  assessment.  The  position  of  respond- 
ent upon  this  matter  is  not  quite  consist- 
ent. Under  another  point  It  contends,  and 
quite  properly,  I  think,  that  to  Increase  the 
assessment  of  sol  vent  credits  is  neceMsarily 
to  Increase  the  subject  of  taxation,  as  was 
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said  in  regard  to  money  in  People  v.  Dunn, 
.SO  Cal.  328.  That  being  ho,  the  notice  In 
question  could  only  have  hieant  that  oth- 
er solvent  credits  might  be  added.  The 
listing  of  property,  however,  is  part  of  the 
process  of  assessing.  The  assessment  roll 
includes  the  list  with  the  values  added, 
and  the  result  is  often  spoken  of  as  the  as- 
sessment. The  assesment  may  mean  the 
completed  tax  list.  Cooley,  Tax'n,  352. 
Besides,  it  is  averred  that  the  petitioner 
appeared  and  submitted  Itself  to  the  ac- 
tion of  the  board,  and  furnished  all  re- 
quired evidence  as  to  its  property.  If  the 
notice  was  ambiguous  or  imperfect,  the 
defect  was  waived  by  such  appearance. 
Spring  Val.  Waterworks  v.  Schottler,  62 
Cal.  69;  Wade.  Notice.  1358. 

3.  The  next  contention  is  that  the  order 
is  void,  because  there  was  no  evidence  be- 
fore the  board  that  any  property  had  es- 
caped assessment.  The  board  bad  no 
power  to  order  a  new  assessment  to  be 
made  witboutevldence.  City  and  County  of 
San  Francisco  v.  Flood,  64  Cal.  504,  2  Pac. 
Rep.  264.  The  order  recites  that  testimony 
was  taken,  and,  in  effect,  that  the  conclu- 
sion was  reached  from  tbeevidence  that  the 
bank  bad  returned  a  false  list  of  its  proper- 
ty, and  had  escaped  assessment  for  solvent 
credits  to  the  amount  of  9268,000.  This 
must  be  held  conclusive.  "It  Is  not  a 
proper  function  of  the  writ  of  review  to 
add  to  or  modify  the  record  with  reference 
to  Jurisdictional  facts  determined  therein, 
but  to  test  the  question  of  jurisdiction  on 
the  facts  on  the  face  thereof."  Freera. 
.Tudgm.  §§  263,  619;  In  re  (irove  St., 61  Cal. 
453;  Ex  parte  Sternes,  77  Cal.  156, 19  Pac. 
Rep.  275;  De  Podrorena  v.  Superior  Court, 
80  Cal.  144.  22  Pac.  Rep.  71.  In  Hauenmey- 
er  v.  Board, 82  Cal.  214,23  Pac. Rep.  14,  It  is 
said:  "Tberecord  does  not  show  by  affirm- 
ative proof  that  the  board  did  not  act 
upon  evidence  before  it.  Therefore  its  order 
in  the  premises  is  conclusive  that  it  did  act 
on  such  evidence  as  was  necessary." 
Counsel  have  cited  cases,  and  no  doubt 
many  more  could  be  found  from  other 
states  In  which  the  writ  of  review  has 
been  used  for  the  correction  of  errors.  Our 
Code  provides:  "The  review  upon  this 
writ  cannot  be  extended  further  than  to 
determine  whether  the  inferior  tribunal, 
board,  or  officer  has  regularly  pursued  the 
authority  of  such  tribunal,  board,  or  offi- 
cer." Section  1074,  Code  Civil  Proc.  It 
has  been  held  that  this  language  is  equiv- 
alent to  the  phrase  in  section  1068  author- 
izing the  court  to  inquire  whether  the  tri- 
bunal, board,  or  officer  has  exceeded  the 
Jurisdiction  of  such  tribunal,  board,  or 
officer.  Central  Park  R.  Co.  v.  Placer  Co., 
43  Cal.  365.  But,  where  the  writ  is  under- 
stood as  affording  a  remedy  for  mere  er- 
rors, it  has  been  held  that  the  question 
must  be  determined  by  an  inspection  of 
the  record,  unless  the  statute  has  provided 
for  a  bill  of  exceptions.  In  Birdsall  v. 
Phillips,  17  Wend.  464,  thecommon-la  w  rule 
was  elaborately  considered  by  Judge  Cow- 
en.  After  citing  numerous  cases,  he  says : 
"From  Ihese  authorities  and  others  1  col- 
lect the  following  general  rule:  Wherever, 
were  the  suit  at  common  law,  the  matter 
alleged  for  error  is  of  such  a  nature  that  a 
bill  of  exceptions  would  be  essential  to  its 


review  by  writ  of  error,  a  certiorari  will 
not  reach  it  unless  some  statute  has  en- 
larged the  effect  of  that  writ  in  the  partic- 
ular case."  It  is  true  the  petition  eets  out 
certain  evidence  alleged  to  have  been  sub- 
mitted to  the  board,  and  avers  that  no 
other  evidence  was  taken.  This  can  cer- 
tainly have  no  greater  effect  than  an  offer 
to  impeach  tb«  record  by  evideuce  de  hors. 
It  Is  not  stated  that  the  record  of  the  pro- 
ceedings of  the  board  discloses  the  evi- 
dence, though,  if  it  did,  1  cannot  see  how 
that  would  help  the  matter.  The  board 
had  Jurisdiction  to  inquire  as  to  whether 
any  property  of  petitioner  had  escaped 
assessment.  If  I  am  right  on  the  other 
points  disposed  of,  it  had  Jurisdiction 
both  as  to  the  subject-matter  and  the  per- 
son. This  being  granted,  its  procedure 
within  its  jurisdiction  is  no  more  open  to 
question  than  it  would  be  were  it  a  court 
of  general  jurisdiction.  Certainly  It  was 
Its  province  to  decide  as  to  the  effect  of- 
the  testimony,  and  that  includes  the  neces- 
sity of  determining  whether  it  tended  to 
show  and  did  show  that  property  belong- 
ing to  petitioner  bad  escaped  assessment. 
All  Its  acts  after  having  acquired  Jurisdic- 
tion constituted  the  exercise  of  such  Juris- 
diction, none  the  less  that  such  acts  were 
erroneous.  Central  Park  R.  Co.  v.  Placer 
Co.,  supra,  is  similar  to  this.  It  was  a 
proceeding  before  a  board  of  equalisation 
to  have  an  assessment  reduced.  It  was 
claimed  that  the  board  acted  upon  illegal 
testimony.  It  is  said  that  the  board  act. 
ed  within  its  jurisdiction,  and  its  rulings 
could  not  be  reviewed.  Barber  v.  San 
Francisco,  42  Cal.  630,  Is  a  similar  case.  It 
was  a  writ  to  review  the  action  of  the 
board  of  supervisors  in  r**ard  to  a  street 
assessment.  It  was  claimed  that  the  evi- 
dence did  not  justify  the  conclusion  of  the 
board.  The  court  said:  "The  board, 
therefore,  had  jurisdiction  to  entertain, 
hear,  and  determine  the  appeal  upon  the 
proofs  Introduced;  and,  if  It  committed 
an  error  in  its  conclusions  as  to  the  facts, 
the  error  would  not  affect  their  jurisdic- 
tion, and  could  not  be  reviewed  on  certio- 
rari. The  return  of  the  board  to  the  writ 
purports  to  contain  the  evidence  given  on 
the  bearing  of  the  appeal,  but  there  is 
nothing  in  the  record  to  show  what  facts 
the  board  considered  proved;  and  If  there 
was,  and  If  we  should  be  of  opinion  that 
the  board  found  the  facts  contrary  to  the 
evidence,  we  could  not  correct  the  error  in 
this  form  of  proceeding."  See,  also,  Peo- 
ple v.  Dwinelle.  29  Cal.  632.  But.  if  it  can 
be  claimed  that  the  fact  as  to  whether 
the  petitioner  had  property  which  had  es- 
caped assessment  was  in  any  sense  juris- 
dictional, it  was,  nevertheless,  a  fact  as 
to  the  existence  of  which  the  board  was 
authorized  and  required  to  determine  in 
that  proceeding.  It  is  said  bv  Wells  on 
Jurisdiction,  (section  62:)  "Where  the  ju- 
risdiction of  even  au  inferior  court  is  de- 
pendent on  a  fact  which  that  court  is  re- 
quired to  ascertain  and  settle  by  its  deci- 
sion, such  decision  is  held  conclusive.**  In 
Railroad  Co.  v.  Bvansville,  15  1ml.  395,  the 
same  doctrine  is  declared,  aud  numerous 
authorities  cited  to  the  same  effect.  Brit- 
tain  v.  Kinnaird,  1  Brod.  &  B.  432,  was 
trespass  for  taking  a  vessel  by  niagis- 
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tratee.  The  owner  had  been  cod  vie  ted  un- 
der a  statute  called  the  "Bum  Boat  Act." 
Evidence  was  offered  to  show  that  the 
conviction  was  void,  as  the  court  had  no 
jurisdiction,  as  the  vessel  was  not  a 
"boat*  within  the  meaning  of  the  act. 
Chief  Justice  Dallas  considered  the  case  at 
great  length,  and  concludes  that,  conced- 
ing that  the  fact  were  Jurisdictional,  still 
it  was  a  fact  the  court  had  Jurisdiction  to 
determine,  and  such  determination  was 
conclusive.  I  do  not  think,  however,  the 
fact  was  Jurisdictional.  Jurisdiction  was 
conferred  by  the  statute,  the  claim  that 
the  petitioner  had  property  which  had  es- 
caped assessment,  and  the  service  of  the 
notice.  If  the  board  had  determined  that 
the  evidence  did  not  tend  tg  prove  the  ex- 
istence of  property  which  bad  escaped 
taxation,  it  would  not  be  doubted  that 
such  determination  was  an  act  within  Its 
jurisdiction.  A  contrary  conclusion  must 
be  equally  an  act  within  Its  power.  Ju- 
risdiction to  determine  an  issue  Involves 
the  power  to  determine  it  erroneously. 
Jurisdiction  to  determine  the  effect  of  evi- 
dence involves  the  power  to  draw  errone- 
ous conclusions  from  It.  I  think  the  judg- 
ment should  be  reversed,  and  the  court  be- 
low directed  to  sustain  the  demurrer. 

We  concur:  HAYNES.C.  ;  BELCHER, C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  is 
reversed,  and  the  court  below  is  directed 
to  sustain  the  demurrer. 
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RILEY  v.  NANCE.   (No.  19,093.) 
(Supreme  Court  of  California.  Feb.  17,  1893.) 

Concurring  opinion.  For  majority  opin- 
ion, see  31  Pac.  Rep.  1126. 

BFATTY,  C.  J.  The  result  of  the  deci- 
sion of  the  department  in  this  case  is  to 
confirm  the  validity  of  the  title  derived 
under  the  attachment,  and  is  therefore,  in 
my  opinion,  correct;  but  I  cannot  concur 
in  the  reasoning  upon  which  the  judgment 
of  reversal  Is  based,  and,  while  I  do  not 
dissent  trom  the  order  denying  a  rehear- 
ing, I  desire  to  state  briefly  the  views 
which  have  led  me  to  these  me  conclusion 
reached  by  other  members  of  the  court. 
The  question  whether  an  attachment  lieu 
merges  In  the  lien  of  the  judgment,  or  In 
the  lien  created  by  levy  of  the  execution 
so  completely  that  the  filing  of  a  stay 
bond  on  appeal  will  uot  only  release  the 
property  from  the  levy  of  the  execution, 
and  cause  the  lien  of  the  judgment  to 
"cease,**  (Code  Civil  Proc.  §  671.)  but  will 
also  discharge  tho  attachment  lien,  can- 
not. In  my  opinion,  be  Ignored  in  this  case, 
because  the  land  was  conveyed  by  the  at- 
tachment debtor  before  judgment  docket- 
ed, or  execution  levied.  That  circum- 
stance appears  to  me  to  be  wholly  imma- 
terial.   A   debtor  cannot  convey  land 


subject  to  attachment  so  as  to  exempt  it 
from  the  judgment  lien ;  and  the  case  of 
People  v.  Irwin,  14  Cal.  434.  does  not 
affirm,  either  In  terms  or  in  effect,  that  he 
can.  If  the  law  is  that  the  attachment 
lien  merges  in  the  Judgment  lien  when  the 
property  Is  conveyed  by  the  debtor  after 
the  docketing  of  judgment  against  him, 
and  if  the  filing  of  a  stay  bond  on  appeal 
in  such  case  extinguishes  the  judgment 
lien  without  reviving  the  attachment  lien, 
I  do  not  think  a  conveyance  before  judg- 
ment docketed  could  prevent  the  same 
effect  from  following;  but,  in  my  opinion, 
the  effect  of  the  filing  of  a  stay  bond  on  ap- 
peal Is  to  extinguish  only  the  liens  result- 
ing from  the  judgment,  and  from  pro- 
cess thereunder.    The  sureties  on  an  ap- 

fteal  bond  do  not  undertako  to  pay'any 
udgment  that  may  be  recovered  in  the  ac- 
tion, but  only  the  judgment  appealed  from 
In  case  It  is  affirmed,  or  the  appeal  dis- 
missed. The  security  of  the  appeal  bond 
is  therefore  no  security  at  all  for  the  judg- 
ment that  may  ultimately  be  recovered  by 
the  plaintiff,  after  a  reversal  of  the  first 
Judgment  aud  an  order  for  a  new  trial. 
In  such  acuse,on  the  assumption  that  the 
attachment  lien  is  extinguished  by  the 
stay  bond  on  appeal,  together  with  the 
judgment  or  execution  lien,  the  creditor 
would  lose  the  security  of  bis  lien  by  the 
appeal,  and  the  security  of  the  stay  bond 
by  the  reversal  of  the  judgment,  and  If,  in 
the  mean  time,  the  land  had  been  sold  by 
bis  debtor,  would  have  uo  security  for  a 
Judgment  afterwards  recovered.  This  be- 
ing so,  and  the  declared  object  of  the  at- 
tachment law  being  to  give  the  creditor 
security  for  any  Judgment  that  may  be  re- 
covered, (Code  Civil  Proc.  §  537.)  I  do  not 
think  It  can  beheld  that  an  attachment 
Hen  Is  discharged  by  a  stay  bond  on  ap- 
peal. There  Is  no  express  provision  of  the 
statute  to  the  effect  that  the  filing  of  such 
a  bond  discharges  an  attachment  Hen, 
and  it  is  only  by  construction  that  that 
result  Is  worked  out.  It  has  been  decided 
that  the  attachment  lien  merges  in  the 
Judgment  lien,  and  therefore  It  is  argued 
that  when  the  Judgment  Hen  ceases,  in 
consequence  of  the  filing  of  the  stay  bond, 
the  attachment  lien  must  also  cease.  But 
In  the  case  relied  on  (Uagiey  v.  Ward,  37 
Cal.  121)  the  effect  of  the  decision  is  merely 
that  the  attachment  Hen  Is  so  far  merged 
in  the  judgment  Hen  that  when  the  latter 
expires,  by  lapse  of  the  two-years  limita- 
tion, the  former  is  also  at  an  end,  and  this 
conclusion  Is  based  upon  the  absurdity  of 
supposing  that  there  is  no  limitation  to 
an  attachment  Hen,  and  the  impossibility 
of  fixing  its  duration  unless  it  is  held  to 
merge  in  the  judgment  lien.  It  is  not  at 
all  Inconsistent  with  the  reasoning  to  hold 
that  when,  instead  of  expiring  by  lapse  of 
time,  the  Judgment  lien  is  extinguished  by 
the  act  of  the  defendant  within  the  two 
years,  the  attachment  Hen  which  It  super- 
seded Is  thoreby  revived ;  and,  in  order  to 
give  effect  to  the  statnte,  this  conclusion  Is 
necessary.  Upon  these  grounds,  I  concur 
In  the  judgment. 
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LOS    ANGELES    COUNTY    v.  ORANGE 

COUNTY.   (No.  14,917.) 
(Supreme  Court  of  California.  Feb.  17,  1893.) 
Division  or  County  —  Apportionment  or  Debt. 

Const  art.  11,  9  3,  provides  that  every 
couuty  created  from  territory  taken  from  any 
other  county  shall  be  liable  for  a  just  propor- 
tion of  the  existing  debts  of  the  last-nametl 
county.  Act  1889.  March  11,  creating  the 
county  of  O.  from  the  territory  of  L.,  provides 
that  commissioners  shall  ascertain  the  indebt- 
edness of  the  county  of  L.,  "existing  at  the  time 
this  act  takes  effect,"  and  certify  the  amount 
due  from  the  county  of  O.  to  the  county  of  L. 
Hdd,  that  the  county  of  O.  is  not  chargeable 
with  moneys  expended  on  its  territory  by  the 
county  of  L.  between  the  date  of  the  act  and 
the  organization  of  the  county  of  O. 

Department  1.  Appeal  from  superior 
court,  Ventura  county;  B.  F.  Williams, 
Judge. 

Action  by  the  connty  of  Los  Angeles 
against  the  county  of  Orange  to  recover 
the  amount  of  moneys  expended  on  the 
territory  ot  the  county  of  O.  between  the 
date  of  the  act  creating  It  and  the  time 
of  its  organization.  A  demurrer  to  the 
complaint  wax  sustained,  and  plaintiff  ap- 
peals. Affirmed. 

James  McLacblan.  Dist.  Atty.,  B.  M. 
Marble,  and  Waldo  M.  York, for  appellant. 
F.  W.  Sanborn,  Dist.  Atty.,  and  A.  W. 
Hutton,  for  respondent. 

HARRISON,  J.  The  county  of  Orange 
was  created  under  the  provisions  of  an  act 
of  the  legislature  approved  March  11. 
1889,  and  its  organization  was  completed 
August  2,  1889.  By  the  provisions  of  sec- 
tion 7  of  the  act,  commissioners  were  up- 
pointed  to  adjust  the  respective  liabilities 
of  the  two  counties;  and  they  made  their 
report,  fixing  the  amount  of  the  liability 
of  Orange  county  to  the  county  of  Los 
Angeles  as  of  the  11th  day  of  March,  1889, 
and  also  made  a  supplemental  report, 
that,  in  addition  to  the  indebtedness 
found  to  exist  on  that  date,  "moneys  bad 
been  advanced  after  March  11,  1889,  by 
Los  Angeles -county  to  Orange  county,  in 
the  sum  of  $11,375.42,  and  that,  as  a  mat- 
ter of  equity,  that  amount  should  be  re- 
funded by  Orange  county  to  Los  Angeles 
county.  These  advances  consists:)  of 
moneys  expended  in  the  construction  of  a 
bridge,  and  of  certain  transfers  to  differ- 
ent road-district  and  school-district  funds 
within  the  boundaries  of  Orange  county. 
The  county  of  Los  Angeles  presented  its 
claim  for  this  sum  to  the  board  of  super- 
visors of  Orange  county,  and,  its  payment 
being  refused,  brought  this  action  for 
their  recovery,  as  for  moneys  paid  and 
advauced  by  it  in  behalf  o*  Orange  coun- 
ty. A  demurrer  to  the  complaint  was 
sustained,  and  from  the  judgment  ren- 
dered thereon  the  plaintiff  has  uppeuled. 

Counties  are  merely  local  subdivisions 
the  state,  created  by  the  legislature  for 
governmental  purposes,  and  are  de- 
nominated "public  corporations  *  for  the 
reason  that  they  are  but  parts  of  the  ma- 
chinery employed  In  carrying  on  the  po- 
litical affairs  of  the  state.  The  legisla- 
ture, except  as  restrained  by  constitu- 
tional   limitations,    may  change  their 


boundaries  and  extent, consolidate  twoor 
more  Into  to  one,  or  divide  and  create 
new  counties  out  of  the  territory  of  one 
or  more  previously  existing  ones.  It  has 
been  established  by  an  unvarying  line  of 
decisions  that,  upon  the  creation  of  a  new 
county  out  of  the  territory  of  another, 
the  legislature,  in  the  absence  of  constitu- 
tional restrictions,  may  make  such  provi- 
sion with  reference  to  the  public  property 
and  debts,  or  their  division,  as  to  it  may 
seem  just,  and  that,  In  the  absence  of  any 
provision  in  reference  thereto,  the  old 
couuty  will  be  entitled  to  retain  all  pub- 
lic property  and  assets,  except  such  pub- 
lic buildings  and  structures  as  lie  within 
the  territory  of  the  new,  and  will  also  be 
liable  for  all  its  prior  obligations.  Hamp- 
shire v.  Franklin,  16  Mass.  86;  Laramie 
Co.  v.  Albany  Co.,  92  I).  8.  307;  Depere  v. 
Bellevue,  81  Wis.  120;  Hughes  v.  Ewing, 
93  Cal.  414,  28  Pac.  Rep.  1067;  Dill.  Mun. 
Corp.  §|  188,  189.  Article  11,  §  3,  of  the 
constitution  of  this  state,  provides  that 
"every  couuty  which  shall  be  enlarged  or 
created  from  territory  taken  from  any 
other  county  or  coun  ties  shall  be  liable  for 
a  just  proportion  of  tb«*  existing  debts 
and  liabilities  of  the  county  or  counties 
from  which  such  territory  shall  be  taken." 
The  mode  of  determining  the  "just  pro- 
portion" of  the  debts  and  liabilities  for 
which  the  new  county  shall  be  liable  is  not 
prescribed  in  the  constitution,  but  is  left 
to  the  determination  of  the  legislature  in 
each  particular  case;  and  by  section  7  of 
the  act  under  consideration  the  legislature 
provided  that  commissioners  should  be 
appointed  from  each  of  the  two  counties, 
who  should  determine  the  indebtedness  of 
Los  Angeles  county,  existing  at  the  time 
the  act  took  effect,  in  the  following  man- 
ner: "They  shall  ascertain  the  total 
amount  of  indebtedness  of  Los  Angeles 
connty,  existing  at  the  time  this  act  takes 
effect,  and  also  the  total  value  of  all  as- 
sets of  said  county,  including  real  estate, 
buildings,  and  bridges,  erected  or  in  prog- 
ress of  erection,  money  and  solvent 
credits  of  whatever  nature,  and  any  other 

Eroperty  belonging  to  the  said  county  of 
os  Angeles.  They  shall  also  ascertain 
the  assessed  value  of  all  property  in  Los 
Angeles  couuty  under  the  assessment 
made  in  1888,  and  also  the  assessed  value 
of  the  property  under  the  same  assess- 
ment assessed  in  the  territory  hereby  set 
apart  to  form  Orange  county.  They  shall 
then  find  the  balance  of  the  total  assets 
and  indebtedness  of  Los  Angeles  county, 
and.  if  there  is  a  balance  of  Indebtedness 
against  said  county,  the  same  shall  he 
divided  between  the  two  counties  accord- 
ing to  the  following  proportion:  As  the 
total  assessed  value  of  the  property  of  Los 
Angeles  county  at  the  time  of  the  taking 
effect  of  this  act  Is  to  the  total  assessed 
value  of  the  property  in  Orange  county, 
so  is  the  balance  of  said  indebtedness,  so 
as  aforesaid  ascertained,  to  the  amount 
of  said  Indebtedness  to  be  ussumed  and 
paid  by  Orange  county  to  Los  Angeles 
county.  Said  commissioners  shall  then 
certify  forthwith  to  the  respective  boards 
or  supervisors  of  said  counties  of  Orange 
and  Los  Angeles  such  amounts  of  the  said 
Indebtedness  due  from  Orange  county,  to- 
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gether  witb  tbe  ascertained  value  of  all 
bridges  and  other  property,  reckoned 
among  tbe  assets  of  Los  Angeles  comity 
as  aforesaid,  erected  or  purchased  by 
county  funds,  and  situated  in  Orange 
county,  which  property  shall  be  charged 
to  tbe  new  county;  and  the  amount 
thereof  shall  be  an  indebtedness  to  Los 
Angeles  county,  and  shall  thereupon  be- 
come the  property  of  said  Orange  county. 
In  case  said  commissioners  shall  find  a 
balance  of  asset*  of  Los  Angeles  county 
over  and  above  its  liabilities,  they  shall 
belong  to  Orange  county  by  the  propor- 
tion aforesaid.  Hud  shall  certify  the  same 
to  thesald  boards  of  supervisors,  together 
with  the  value  of  the  purchases  and  other 
property  aforesaid  ;  and,  it  the  amount  of 
said  balance  of  assets  belonging  to  Orange 
county  is  less  tbau  the  value  of  said  prop- 
erty, then  the  difference  between  the  two 
amounts  shall  be  assumed  and  paid  by 
Orange  county  to  Los  Angeles  county. 
But,  if  said  amount  is  greater  than  the 
vulue  of  said  property,  then  said  Los 
Angeles  county  shall  pay  tbe  difference  be* 
tweeu  tbe  two  amounts  to  said  Orange 
county." 

As  tbe  provision  of  tbe  constitution  re- 
lates only  to  the  indebtedness  of  the  coun- 
ty, and  does  not  require  any  division  of 
the  assets  or  property  of  the  old  county, 
tbe  disposition  of  tbese  matters  remains 
within  tbe  scope  of  legislative  provision ; 
and,  in  tbe  absence  of  any  such  provision, 
the  effect  of  creating  a  new  county  would 
be  to  give  to  tbe  old  county  all  tbe  public 
property,  except  such  as  was  situated  in 
tbe  territory  embraced  within  tbe  bound- 
aries of  tbe  new  county.  As  tbe  legisla- 
ture could  divide  the  public  property  and 
assets  of  tbe  county  in  such  mode  as  it 
might  choose.it  was  competent  for  it  to 
fix  upon  any  date  which  it  might  select  as 
tbe  time  for  ascertaining  their  amount 
and  value,  as  well  as  for  determining.  In 
connection  therewith,  tbe  "Just  propor- 
tion" of  the  debts  and  liabilities  to  be  as- 
sumed by  the  new  county.  Jn  the  present 
iuKtance  tbe  legislature  fixed  tbe  time 
when  the  act  took  effect  as  the  proper  pe- 
riod for  ascertaining  tbe  amount  of  these 
assets  and  liabilities;  and  it  cannot  be 
held  tbat  tbeconslitutional  provision  was 
violated  in  selecting  that  as  tbe  point  of 
time  at  which  to  properly  determine  what 
would  be  a  "just  proportion"  of  the  debts 
and  liabilities  to  be  assumed  by  tbe  new 
county.  It  is  not  claimed  that  any  of  the 
indebtedness  of  the  eounty  accrued  after 
tbat  date,  or  tbat  tbe  amount  of  its  debts 
or  liabilities  was  greater  at  the  organiza- 
tion of  tbe  new  county  tbau  it  was  at  the 
passage  of  tbe  act. 

Tbe  items  for  whicb  the  present  action 
is  brought  ■  were  expenditures  made  be- 
tween tbe  date  of  tbe  passage  of  tbe  act 
and  the  organization  of  the  new  county, 
but  during  all  that  time  the  -territory 
witbin  which  tbese  expenditures  were 
made  was  a  portion  of  Los  Angeles  coun- 
ty ;  and  we  must  assume  that  the  expendi- 
tures were  made  in  tbe  wlso  exercise  of  its 
control  over  that  territory.  It  does  not 
appear  at  what  date  after  March  11,  1H89, 
the  moneys  were  expended;  and  it  must 
be  borne  in  mind  that,  until  after  the  elec- 


tion upon  tbe  question  of  a  division  of  tbe 
county,  it  could  not  be  known  tbat  any 
new  county  would  be  authorised.  Until 
that  time  it  was  the  duty  of  Los  Angeles 
county  to  expend  such  moneys  witbin  the 
territory  tbat  afterwards  became  Orange 
county  as  might  be  needed.  Until  after 
the  election  upon  thequestlon  of  a  division 
bad  been  bad,  the  moneys  whicb  were  ex- 
pended were  for  the  benefit  of  Los  Angeles 
county,  and  cannot  be  said  to  have  been 
paid  or  advanced  to  or  for  the  benefit  of 
the  county  of  Orange.  Tbe  legislature 
may  have  considered  that  It  would  be  nec- 
essary for  the  county  of  Los  Angeles  to 
expend  money  for  municipal  purposes 
witbin  this  territory ;  and,  as  it  was  with- 
in its  discretion  to  determine  that  Los  An- 
geles county  should  bear  the  burden  of  any 
of  the  expenditures  which  it  might  thus 
make,  the  fact  tbat  it  has  made  no  provi- 
sion for  Its  reimbursement  is  indicative 
that  it  was  not  its  intention  tbat  it  should 
be  reimbursed  therefor.  It  would  violate 
all  rules  of  construction  to  hold  that,  when 
the  legislature  fixed  the  time  when  the  act 
took  effect  as  the  point  of  time  for  ascer- 
taining the  amount  of  indebtedness,  it  In- 
tended those  words  to  apply  to  the  date 
when  the  county  of  Orange  was  organized. 
The  commissioners  are  directed,  in  express 
language,  to  determine  the  indebtedness 
of  said  county,  "existing  at  tbe  time  this 
act  takes  effect;"  and  the  statute  itself  de- 
clares that  the  act  "shall  take  effect  and 
be  In  force  from  and  after  the  date  of  its 
passage  and  approval."  There  is  noth- 
ing in  the  act  itself,  or  in  tbe  subjects  to 
which  it  relates,  which  requires,  or  would 
permit,  auy  different  construction  to  be 
given  to  those  words  from  that  which 
they  express.   The  judgment  Is  affirmed. 

We  concur:  PATERSON,  J.;  GA- 
ROUTTE,  J. 


(97  Cal.  400) 
PEOPLE  v.  JAMES.  (No.  20,950.) 
(Supreme  Court  of  California.  Feb.  18,  1803.) 
Criminal  Law— Former  Jeopardy. 
On  a  trial  for  assault  the  court  instructed 
the  jury  to  return  a  verdict  of  not  guilty,  but 
that  they  were  not  bound  by  his  instruction. 
When  the  jury  were  brought  into  court,  and 
asked  if  they  had  agreed  on  a  verdict,  the  fore- 
man said  that  they  disagreed;  that  they  did 
not  wish  to  render  a  verdict,  but  that  the  court 
would  discharge  them;  that,  if  they  were  dis- 
charged without  a  verdict,  it  would  leave  the 
case  for  the  district  attorney  and  the  court  to 
handle;  and  that  they  did  not  wish  to  be  placed 
in  the  position  of  acting  as  a  scapegoat.  Held, 
that  the  failure  of  the  jury  to  agree,  and  their 
consequent  discharge,  avoided  a  plea  of  once 
in  jeopardy;  Pen.  Code,  §  1140.  providing 
that  the  jury  may  be  discharged  if,  "at  the 
expiration  of  such  time  as  the  court  may  deem 
proper,  it  satisfactorily  appears  that  there  is  no 
reasonable  probability  that  the  jury  can  agree." 

Department  2.  Appeal  from  superior 
court,  Tulare  county;  Wheaton  A.Gray, 
Judge. 

Walter  James  was  convicted  of  an  as- 
sault with  intent  to  commit  rape.  From 
the  judgment  of  conviction,  and  from  an 
order  denying  a  new  trial,  he  appeals. 
Affirmed. 
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J.  S.  Clark,  Howell  Irwin,  and  R.  F. 
Roth,  for  appellant.  Atty.  Gen.  Hart,  for 
the  People. 

McFARLAND,  J.  The  appellant  wan 
convicted  of  an  assault  with  intent  to 
commit  rape,  and  he  appeals  from  the 
judgment,  and  from  an  order  denying  a 
new  trial.  There  had  been  a  former  trial 
of  the  case, at  which  the  Jury  had  been  dis- 
charged by  tbeconrt  for  a  failure  to  agree, 
and  at  the  second  trial  the  appellant 
pleaded  once  In  jeopardy.  On  the  issue  of 
Jeopardy  the  Jury  found  In  favor  of  the 
people,  and  the  main  contention  of  appel- 
lant is  that  the  verdict  ought  to  have 
been  in  his  favor  on  that  issue.  At  the 
first  trial  the  record  shows,  after  the  state- 
ment of  the  Jury  that  they  could  not  agree, 
as  follows:  "Whereupon  the  court,  after 
an  examination  of  tde  jury  separately, 
and  it  appearing  that  it  was  impossible 
for  the  Jury  to  agree,  ordered  that  they  be 
discharged  from  further  consideration  of 
this  case. "  Section  1140  of  the  Penal  Code 
provides  that  Much  an  order  may  be  made, 
if,  "at  the  expiration  of  sUcb  time  as  the 
court  may  deem  proper,  it  satisfactorily 
appears  that  there  is  no  reasonable  prob- 
ability that  the  jury  can  agree;"  and  this 
clause  has  been  held  to  be  not  violative  of 
the  provision  of  the  constitution  as  to 
jeopardy.  Ex  parte  McLaughlin,  41  Cal. 
211;  People  v.  Cage,  48  Cal.  823;  People  v. 
Soto,  65  Cal.  621,  4  Pac.  Rep.  664.  But  ap- 
pellant  contends  that  this  rule  does  not 
apply  to  the  case  at  bar,  on  account  of 
certain  things  which  transpired  at  the 
time  the  jury  was  discharged. 

The  appellant  was  charged  in  the  indict- 
ment with  having  committed  the  alleged 
crime  upon  the  person  of  a  girl  under  14 
years  old;  that  being  the  legal  age  of  con- 
sent, under  our  statute.  After  the  jury 
had  been  regularly  impaneled  at  the  first 
trial,  the  district  attorney  put  the  father 
and  mother  of  the  girl,  and  also  the  girl 
herself,  upon  the  witness  stand;  and,. evi- 
dently to  the  surprise  of  the  prosecution, 
they  all  testified  that  the  girl  was  14  years 
old  several  months  before  the  date  of  the 
alleged  crime.  The  district  attorney  then 
stated  to  the  court  that,  as  the  case  of  the 

firosecutiou  depended  upon  proof  of  the 
act  that  the  girl  was  under  14,  it  was  use- 
less to  introduce  further  evidence,  and  no 
further  evidence  was  introduced.  The 
court  then  instructed  the  Jury  to  return  a 
verdict  of  not  guilty,  but  also,  pursuant 
to  the  provision  of  section  3  UN  of  the 
Penal  Code,  that  they  were  not  bound  by 
bis  advice.  The  jury  then  retired,  and, 
after  some  time,  the  exact  period  not  be 
ing  shown,  they  were  brought  into  court, 
and  asked  if  they  bad  agreed  upon  a  ver- 
dict. The  foreman  said  that  they  dis- 
agreed; and  some  conversation  then  took 
place  between  the  court  and  the  foreman 
of  the  jury,  upon  which  the  appellant 
mainly  rests  on  the  point  of  once  in  jeop- 
ardy. The  substance  of  said  conversation 
was  in  brief  this:  The  foreman  said  that 
they  did  not  want  to  render  a  verdict  in 
the  case,  and  would  ask  the  court  to  dis- 


charge them ;  that,  if  they  were  discharged 
without  a  verdict,  It  would  leave  the  case 
for  the  district  attorney  and  the  court  to 
handle;  that  they  did  not  want  to  be 
placed  in  tbe  position  of  acting  as  a  scape- 
goat, etc.  Counsel  for  the  appellant  in- 
sisted that  the  court  should  instruct  tbe 
Jury,  absolutely,  to  acquit  the  appellant. 
But  the  court  said  it  bad  no  power  to 
compel  the  jury  to  render  a  verdict,  and 
sent  them  back  to  their  room  with  the  in- 
struction that  no  evidence  had  been  intro- 
duced tending  to  prove  tbe  guilt  of  tbe 
appellant,  and  advising  and  instructing 
them  that  it  was  their  duty  to  acquit  him. 
In  tbe  course  of  a  couple  of  hours  more, 
the  Jury  were  again  brought  Into  court, 
and  were  again  asked  if  tbey  had  agreed 
upon  a  verdict.  The  foreman  answered : 
"  We  have  not,  and  we  canuot,  and  ask 
the  judge  to  discbarge  us."  Counsel  for 
appellant  then  moved  the  court  to  dis- 
charge the  defendant,  and  dismiss  tbe  ac- 
tlou.on  tbe  ground  that  he  had  been  tried, 
and  there  was  an  absence  of  any  evidence 
against  blm;  and  the  motion  was  denied. 
The  court  then  polled  tbe  jury,  and  asked 
each  one  of  them,  individually,  if  there  was 
any  probability  of  tbelr  arriving  at  a  ver- 
dict, and  they  all  answered, -No."  One 
of  the  jurors,  Mr.  Bacon,  first  answered: 
"Yes,  sir;  I  could  arrive  at  a  verdict  in  a 
minute. "  But  when  the  court  said: 
"What  I  mean  by  that,  can  you  get  the 
jury  to  agree  with  you?"  he  answered, 
"No,  sir;  1  think  it  is  Impossible;"  saying, 
further,  "nine  of  us  one  way,  and  three  the 
other."  Whereupon  the  court  made  the 
order  discharging  the  jury,  as  hereinabove 
stated. 

No  doubt  it  would  have  been  the  doty 
of  the  Jury  to  have  acquitted  tbe  appel- 
lant, under  these  circumstances,  at  the 
first  trial;  and,  if  they  bad  returned  a  ver- 
dict of  guilty,  the  court  would  no  doubt 
have  granted  a  new  trial.  But  we  do  not 
see  that  appellant  is  in  a  position  differ- 
ent, in  point  of  law,  from  that  of  any 
other  defendant  whom  the  jury  should 
have  acquitted, but  failed, through  errone- 
ous notions  of  some  of  the  jurors,  to  agree 
upon  a  verdict,  and  after  a  reasonable 
time  were  discharged.  We  do  not  see  that 
the  conversation  between  the  foreman  and 
the  court  puts  any  different  phase  on  the 
matter,  or  makes  any  stronger  case  for 
appellant,  on  bis  plea  of  jeopard v,  than  if 
the  Jury  had  merely  said  they  were  not 
able  to  agree,  without  assigning  any  rea- 
son. Therefore  the  present  case  cannot 
be  taken  out  of  tbe  rule  that  the  failure  of 
the  jury  to  atrree,  and  their  consequent 
discharge,  avoids  the  plea  of  once  in  jeop- 
ardy. 

With  respect  to  the  motion  for  a  contin- 
uance, without  considering  the  evidence 
in  detail  upon  tbe  subject,  we  do  not  think 
that  the  court  committed  any  error  in  de- 
uying  it."  Thereare  no  other  points  neces- 
sary to  be  specially  noted.  The  Judgment 
and  order  appealed  from  are  affirmed. 

We  concur :  De  H A VEN,  J . ;  FITZGER- 
ALD, J. 
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FRAZIER  v.  LYNCH  et  aL   (No.  19.063.) 

(Supreme  Court  of  California.  Feb.  20,  1893.) 

Action  to  Rkcoteb  Possession  or  Land  —  Evi- 
dence. 

In  an  action  to  recover  possession  of 
land,  where  there  is  evidence  that  defendants 
entered  thereon  and  ordered  plaintiff  off,  and, 
by  threats  or  force,  prevented  her  from  plowing 
the  land,  but  thereafter  exercised  no  control 
over  the  land,  and  were  not  in  possession,  the 
court  erred  in  instructing  the  jury  that  they 
might  infer  defendant's  possession  because  of 
the  former  trespass,  since  it  is  not  presumed 
that  a  trespass  continues  from  its  commission  to 
any  subsequent  date- 
Department  1.  Appeal  from  superior 
court,  Sao  Diego  county ;  W.  L.  Pierce, 
Judge. 

Action  by  one  Frazier  against  one  Lynch 
and  others  to  recover  possession  of  cer- 
tain land,  with  damages  for  the  withhold- 
ing thereof.  From  a  judgment  for  plain- 
tiff, defendants  appeal.  Reversed. 

Z.  Montgomery  &  Son,  for  appellants. 
A.  E.  Nutt  and  F.  W.  Ewing,  for  respond- 
ent. 

HARRISON,  J.  Action  to  recover  pos- 
session of  certain  land  in  San  Diego  coun- 
ty, with  damages  for  the  withholding 
thereof.  The  possession  of  the  land  by 
the  defendant  at  the  time  when  the  action 
is  commenced  is  a  necessary  element  of 
the  plaintiff's  right  to  recover,  in  an  ac- 
tion of  this  nature,  and  must  be  alleged 
in  the  complaint;  aud,  being  an  issuable 
fact,  must,  if  denied  in  the  answer,  be  es- 
tablished at  the  trial.  Under  the  com  moo- 
law  system,  in  which  the  declaration  con- 
sisted of  only  a  series  of  fictions,  the  ten- 
ant was  not  permitted  to  defend  the  ac- 
tion, except  upon  entering  into  the  "con- 
sent rule,  whereby  he  consented  to  plead 
the  general  issue,  and  at  the  trial  to  ad- 
mit bis  possession,  and  also  the  lease,  en- 
try, and  ouster  of  the  plaintiff,  and  to  in- 
sist only  on  bis  title,  so  that  tbe  only 
matter  which  was  tried  by  the  court  was 
an  issue  not  presented  by  the  pleadings 
or  alleged  in  the  declaration,  viz.  whether 
tbe  plaintiff'*  lessor  had  any  title  to  tbe 
land.  When  these  fictions  were  abolished 
by  tbe  reform  in  pleading,  aud  the  pleader 
was  required  to  state  in  ordinary  and 
concise  language  the  facts  which  .consti- 
tute his  cause  of  action,  inasmuch  as  the 
withholding  of  the  possession  by  the  de- 
fendant at  tbe  time  of  commencing  tbe  ac- 
tion is  one  of  the  facts  wblcb  constitute 
tbe  plaintiff's  right  to  a  recovery,  it  is  es- 
sential that  it  be  averred,  (Payne  v.  Tread- 
well,  16  Cal.  244;)  and,  being  an  issuable 
fact,  if  denied,  thatit  be  proved.  This  ac- 
tion, being  only  for  tbe  recovery  of  tbe 
possession  of  certain  real  property,  can- 
not, in  a  case  where  the  defendant  is  not 
in  possession,  be  substituted  for  an  action 
to  determine  whether  the  plaintiff  or  the 
defendant  has  tbe  title  to  the  land.  The 
gravamen  of  tbe  action  is  tbe  withholding 
of  the  possession  from  the  plaintiff,  and 
the  very  essence  of  the  plaintiff's  cause 
of  action  is  lacking,  if  the  defendant  is  not 
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shown  to  be  in  such  possession.  Accord- 
ingly It  has  been  invariably  held  that,  if 
the  plaintiff  fails  to  show  that  the  defend- 
ant was  in  possession  of  tbe  land  sued 
for  at  the  commencement  of  the  action, 
he  is  not  entitled  to  Judgment.  Garner  v. 
Marshall,  9  Cal.  268:  Owen  v.  Fowler,  24 
Cal.  192;  Hawkins  v.  Reichert,  28  Cal.  535; 
Pope  v.  Dalton,  31  Cal.  218.  The  Jury  in 
the  present  case  were  instructed  by  tbe 
court  in  accordance  with  the  foregoing 
rule,  but  tbe  defendants  assign  as  one  of 
the  error's  committed  at  the  trial  that 
the  evidence  was  insufficient  in  tbis respect 
to  sustain  the  verdict.  The  evidence  pre- 
sented on  tbe  part  of  the  plaintiff  of  any 
possession  of  the  land  by  either  of  tbe 
defendants  had  .reference  to  certain  acts 
done  by  them  on  the  land  a  few  days  be- 
fore the  action  was  commenced,  and  tend- 
ed more  to  show  a  trespass,  or  a  prevention 
of  tbe  plaintiff  from  going  thereon,  than 
an  actual  possession  thereof  by  tbe  defend- 
ants. It  was  testified  on  behalf  of  tbe 
defendants  that  from  that  time  until  the 
commencement  of  the  action  neither  of 
them  was  in  possession,  or  exercised  any 
control  of  the  land,  and  the  record  does 
not  contain  any  evidence  of  any  subse- 
quent act  by  either  of  tbem  with  reference 
to  tbe  land,  nor  has  the  respondent  called 
our  attention  to  any  evidence  which 
shows  that  the  defendants  were  either  of 
tbem  in  possession  of  the  land  at  tbe  com- 
mencement of  the  action,  or  for  several 
days  prior  thereto.  The  court  instructed 
the  Jury  that,  "if  from  all  tbe  evidence  in 
tbis  case  you  should  find  tbat  a  few  days 
before  the  commencement  of  this  action 
tbe  defendants,  or  some  or  any  of  them, 
were  upon  tbe  premises  described  in  tbe 
complaint,  or  entered  thereon  and  or- 
dered and  drove  tbe  plaintiff  and  her 
agents  and  employes  off  from  said  prem- 
ises, and  prevented  them  from  plowing 
said  premises  by  threats  or  force,  such  acts 
on  the  part  of  such  defendant  or  defend- 
ants were  acts  of  possession  on  the  part 
of  such  defendants;  and,  if  there  is  no 
evidence  to  the  contrary, you  have  a  right 
to  presume  and  to  find  that  such  defend- 
ant or  defendants  so  ordering,  driving, 
preventing,  or  threatening,  were  in  pos- 
session of  the  said  real  estate  at  the  time 
of  the  commencement  of  this  action." 
In  this  instruction  the  court  erred.  The 
possession  of  the  land  by  the  defendants 
was  a  fact  to  be  shown  by  the  plaintiff, 
and,  while  it  may  be  sufficient  in  some 
cases  to  show  a  constructive,  as  contra- 
distinguished from  an  actual,  possession, 
(Crane  v.  Ghlrardelll,  45  Cal.  235.)  yet  the 
evidence  presented  in  this  case  did  not  tend 
to  establish  a  constructive  possession; 
and  it  is  not  a  presumption  of  law  that  a 
trespass  continues  from  tbetimeof  its  com- 
mission until  any  subsequent  date,  nor 
should  the  Jury  have  been  Instructed  tbat 
they  might  infer  tbe  possession  of  the  de- 
fendants from  the  fact  tbat  they  had  pre- 
viously committed  a  trespass  upon  the  pos- 
session of  tbe  plain  tiff.  The  Judgment  and 
order  are  reversed. 

We    concur:     PATERSON,    J.;  GA- 
ROUTTE,  J. 
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JOYCE  ▼.  SHAFER  et  a!    (No.  19,026.) 

(Supreme  Court  of  California.    Feb.  17,  1893.) 

Vendok  and  Vendee — Recovery  of  Pokchasb 
Monet. 

After  default  in  the  last  installment  of 
ihe  purchase  money  due  under  a  land  contract, 
the  Tender's  conveyance  of  the  land  to  a  third 
person  is  not  smh  a  breach  of  the  contruct'  as 
will  enable  the  purchaser  to  recover  the  install- 
mfcts  already  paid,  without  tendering  the  last 
instflllmcMit  due. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lucien  Sbaw,. Judge. 

Action  by  Thomas  F.  Joyce  against  A. 
C.  Sbafer  and  F.  I>.  Lanterman  to  recover 
the  firat  installment  paid  on  a  contract 
for  the  sale  of  laud.  From  a  Judgment  in 
defendant's  favor,  plaintiff  appeals.  Af- 
firmed. 

W.  I.  Foley,  for* appellant.  M.  W.  Conk- 
ling,  for  respondents. 

TEMPLE,  C.  This  appeal  Is  from  a  judg- 
ment upon  demurrer  to  the  complaint.  It 
is  an  action  to  recover  the  drat  Install- 
ment paid  upon  un  executory  contract  for 
the  sale  of  land.  The  demurrer  is  yenernl 
that  tbe  complaint  does  not  state  a  cause 
of  action.  From  tbe  complaint  it  appears 
that  on  the  26th  of  July,  1887,  Miss  S.  a. 
Popplewell  entered  into  an  agreement 
with  defendants,  in  writing,  whereby  she 
agreed  to  pay  them  f  1,250  in  three  install- 
ments,—one  at  the  execution  of  the  agree- 
ment, one  in  one  year,  and  tbe  third  two 
years  from  date,— in  consideration  of 
which  tbey  sold  and  agreed  to  convey  to 
bercertain  lands.  Tbe  contract  contained 
the  usual  covenants,  making  time  of  the 
esseuce  of  the  contract,  and  providing  for 
a  forfeiture  of  Installment  paid,  as  liqui- 
dated damages,  lu  case  of  failure  to  make 
any  of  the  payments  as  stipulated.  The 
first  installment  was  paid,  but  no  more. 
December  18,  1889,  about  five  months  after 
the  last  payment  tell  due,  defendants, 
without  having  tendered  a  deed  to  Miss 
Popplewell,  or  demanded  payment  from 
her,  without  her  consent,  conveyed  the 
land  for  a  valuable  consideration  to  one 
J.  H.  Bryant.  July  23,  1891,  Miss  Popple- 
well  duly  assigned  said  contract,  and  all 
rights,  legal  and  equitable,  under  said 
agreement,  to  plaintiff.  Neither  plaintiff 
nor  his  assignor  has  ever  tendered  to  de- 
fendants the  amount  due  on  their  con- 
tract, or  offered  to  perform  their  agree- 
ment, but  It  in  contended  that  the  defend- 
ants, by  conveying  the  land  which  was 
tbe  subject  of  the  contract,  have  put  it  out 
of  their  power  to  comply  with  their  agree- 
ment, and  that  therefore  an  offer  of  per- 
formance on  tbe  part  of  the  purchaser 
would  be  unavailing,  and  plaintiff  is  there- 
fore at  liberty  to  consider  the  contract  as 
abandoned,  and  sue  to  recover  the  money 
paid.  Therefore,  having  made  due  de- 
mand, he  brings  this  action. 

Plaintiff  bases  his  claim  upon  tbe  rule 
laid  down  in  Cleary  v.  Folger.  84  Cal.  316, 
24  Pac.  Rep.  2S0;  Drew  v.  Pedlar,  87  Cal. 
443,  25  Pac.  Rep.  749;  and  Phelps  v.  Brown, 
95  Cal.  572,  30  Pac.  Rep.  774.   So  far  as  ap- 


plicable to  the  facts  of  this  case,  the  rule 
laid  down  in  those  authorities  Is  simply 
that,  when  tbe  parties  to  a  contract  have 
abandoned  it,  or  it  has  been  rescinded  by 
mutual  consent,  either  party  may  recover 
money  paid  under  it;  but  It  was  not  in- 
tended in  those  cases  to  bold  that  a  pur- 
chaser may,  upon  bis  own  default,  recover 
money  paid  by  bim,  when  the  vendor  baa 
not  refused  to  complete  tbe  sale,  and  tbe 
vendee  still  declines  to  do  so.  The  convey- 
ance by  the  vendors  was  not  a  breach  of 
the  contract.  Oue  may  sell  land  which 
he  does  not  own.  and  yet  be  able,  when 
the  time  of  performance  arrives,  to  furnish 
a  good  title.  In  the  mean  time  the  pur- 
chaser would  not  be  at  liberty  to  dlHaffirm 
the  contract,  on  the  ground  that  then  tbe 
vendor  was  unable  to  make  a  good  title. 
It  would  be  incumbent  upon  him  to  offer 
to  perform,  or  to  show  that  at  tbe  time  of 
performance  the  vendor  could  not  furnhib 
the  title.  It  may  be  added  that  it  is  at 
least  doubtful  whether  tbe  assignment  of 
the  contract  of  sale  would  carry  with  it 
the  right  to  maintain  this  suit,  even  if  it 
were  conceded  that  plaintiff's  assignor 
could  have  maintained  a  suit  for  money 
she  bad  paid.  Tbe  action  is  based  upon 
the  theory  that,  by  abandonment  or  re- 
sclsslon,  the  con  tract  of  sale  became  nonex- 
istent, and  therefore  moneys  which  have 
been  paid  before  its  cancellation  may 
be  recovered  as  money  paid  for  the  use 
of  the  person  who  paid  it.  This  action  is 
not  therefore  an  action  arising  under  tbe 
contract  of  sale.  The  judgment  and  or- 
der should  be  affirmed. 

We  concur:  BELCHER,  C;  VAN- 
CLIEF,  C. 

PER  CURIAM.  For  the  reasons  given 
in  tbe  foregoing  opinion  tbe  judgment  and 
order  are  affirmed. 


(97  Cal.  343) 

STERLING  v.  SMITH.    (No.  14,911.) 

(Supreme  Court  of  California.    Feb.  17,  1893.) 

Pleading  and  PKOor— Rights  of  Puixcipal 
against  Agent. 

1.  Under  Code  Civil  Proc.  5  462,  which  pro- 
vides that  the  statement  of  new  matter  in  the 
answer  in  avoidance,  or  constituting  a  defense 
or  counterclaim,  must  on  the  trial  be  deemed 
controverted  by  the  opposite  psrty,  plaintiff  is 
at  liberty  to  prove  fraud  at  the  trial  to  over- 
come the  new  matter  set  up  in  the  answer, 
though  no  allegation  of  fraud  is  contained  in  the 
complaint. 

2.  An  agent  who  invests  his  principal's 
money  in  a  corporation  of  which  he  is  &  mem- 
ber, and  which  is  largely  indebted,  without  in- 
forming her  either  of  his  •  membership  or  of  the 
debt,  'w  guilty  of  fraud,  though  there  may  be  no 
actual  wrongful  Intent;  and  the  principal  may 
recover  such  sura  from  the  agent  in  the  ab- 
sence of  a  ratification  by  her  of  such  invest- 
ment. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  J.  W.  McKin- 
ley,  Judge. 

Action  by  Margaret  T.  Sterling  against 
James  Smith  for  the  recovery  of  money. 
From  a  judgment  in  plaintiff's  favor,  de- 
fendant appeals.  Affirmed. 
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Gould  ft  Stanford,  for  appellant.  An- 
derson, Metcalf  ft  Anderson,  for  respond- 
ent. 

McFARLAND,  J.  In  tier  complaint  the 
plaintiff  averred  that  daring  a  certain  pe- 
riod defendant  was  her  confidential  atrent 
in  purchasing  and  selling  real  estate,  and 
in  transacting  other  easiness  for  her;  that 
as  such  agent,  and  forsnch  business,  he  re- 
ceived from  her  during  said  period  the  sum 
of  9H>920  or  thereabouts;  that  daring 
said  period  he  paid  out  and  expended  for 
her*  the  sum  of  $6,225  or  thereabouts,  leav- 
ing a  balance  of  $5,695,  with  Interest,  due 
ber  from  biro ;  and  for  this  last  sum  she 
praysjudgment.  The  defendant  answered', 
admitting  the  agency  as  alleged  In  the 
complaint,  but  deuied  that  he  had  re- 
ceived of  plaintiff's  money  more  than  $9,- 
920.70.  The  court  foond  that  defendant 
had  received  of  plaintiff's  money  only  the 
said  amount  of  $9,920.70.  But  the  defend- 
ant averred  that,  in  addition  to  the  said 
snm  of  $6,225  paid  out  by  him  for  plaintiff, 
as  averred  in  the  complaint,  be  also  paid 
ont  for  ber  the  further  sum  of  $8,600.  He 
averred  that  this  latter  sum  of  $3,600  bad 
been  paid  out  by  him  for  ber  In  purchasing 
certain  Interests  In  what  is  called  gener- 
ally the  *  Kansas  Street  Syndicate, "  which 
afterwards  became  a  corporation,  and 
was  engaged  In  the  purchase  and  sales 
of  land,  principally  at  Pasadena,  Cnl. 
The  facts  as  to  this  syndicate  and  the  ex- 
penditure of  money  of  plaintiff,  by  defend- 
ant in  connection  with  the  same,  are  stat- 
ed in  great  detail  In  the  answer.  The 
court  found  against  the  defendant  as  to 
the  said  $-3,600  alleged  to  have  been  ex- 
pended with  said  syndicate,  and  refused 
to  allow  defendant  for  the  same,  and  en- 
tered Judgment  for  plaintiff  upon  the  ba- 
sis of  allowing  defendant  as  against  said 
nam  of  $9,920.70  only  the  Sum  of  $6,503.75. 
Defendant  appeals  from  the  Judgment, 
and  the  only  point  made  by  him  for  a  re- 
versal of  the  Judgmeot  is  therefusAl  of  the 
court  to  allow  bim  for  said  amount  paid 
ont  in  said  syndicate.  The  court  found 
that  prior  to  the  time  when  defendant 
made  the  purchase  of  Interests  from  said 
syndicate  for  plaintiff,  "he  had  already 
become  a  member  of  said  syndicate,  and 
was  one  of  the  joint  owners  of  the  prop- 
erty of  said  syndicate,  and  of  the  interests 
so  purchased  by  him  for  her;  that  he  did 
not  Inform  her,  and  she  did  not  know,  at 
the  time  she  made  said  purchase,  that 
be  was  a  member  of  said  syndicate,  and  a 
part  owner  of  the  interests  he  was  about 
to  purchase  for  her,  but  led  her  to  believe 
he  was  not  a  member  of  said  syndicate;" 
and  that  at  the  time  defendant  made  said 
purchase  for  plaintiff  the  syndicate  was 
indebted  in  a  large  amount,  exceeding  $55,- 
500,  whieh  defendant  had  been  Instrumen- 
tal in  incurring,  and  that  he  did  not  notify 
her  of  said  debt,  but  represented  to  her 
that  she  would  not  have  any  call"  to  pay 
if  she  became  a  member  of  the  syndicate. 

The  main  contention  of  appellant  is 
that  the  findings  above  referred  to  are 
entirely  outside  of  any  Issues  made  by  the 
pleadings,  for  the  reason  that  the  com- 
plaint does  not  contain  any  allegation  of 
facts  constituting  fraud  of  any  character, 
v.32p.no.4— 21 


or  any  allegation  thnt  appellant  was  a 
member  of  the  syndicate,  or  that  she  did 
not  know  of  bis  having  an  interest  there- 
in, etc.,  which  allegations  appellant  con- 
tends were  absolutely  essential  in  order 
to  admit  evidence  upon  the  subject.  This 
position,  however,  is  not  tenable.  Our 
system  of  pleading  does  not  include  a  rep- 
lication, and  under  section  462,  Code  Civil 
Proc.,  "the  statement  of  new  matter  in 
the  answer  in  avoidance,  or  constituting 
a  defense  or  counterclaim,  must  on  the 
trial  be  deemed  controverted  by  the  oppo- 
site party."  The  averments  in  the  an- 
swer as  to  the  investments  in  the  syndi- 
cate constituted  new  matter;  and.  if  a 
a  replication  were  allowable,  the  plain- 
tiff, by  such  a  pleading,  could  have  set  up 
the  facts  found  by  the  conrt  as  aforesaid. 
But  under  our  system  of  pleading  she  Is 
deemed  to  have  set  up  such  facts.  No 
doubt,  when  a  cause  of  action  rests  upon 
fraud,  the  facts  constituting  the  fraud\ 
must  beset  up  in  the  complaint;  but  such  \ 
was  not  the  case  here,  for  the  necessity  of  I 
proving  fraud  appeared  only  after  the  an-  / 
awer  of  the  defendant.  And  a  plaintiff  Is  / 
in  that  position  with  respect  to  all  new 
mutters  set  up  In  the  answer.  Williams 
v.  DenniHon,  94  Cal.  540,  29  Pac.  Rep.  946 ; 
Association  v.  Clark,  84  Cal.  204.  23  Pac. 
Rep.  1081 ;  Colton  L.  ft  W.  Co.  v.  Raynor,  57 
Cal.  5«*8;  Curtlss  v.  Sprague,  49  Cal.  301; 
Canfleld  v.  Teniae,  21  Cal.  849.  In  Colton 
L.  ft  W.  Co.  v.  Raynor,  supra,  the  court, 
in  speaking  of  said  section  462, say :  "This 
has  always  been  regarded  as  allowing  a 
plaintiff,  in  reply  to  sucb  new  matter,  to 
introduce  on  the  trial  any  evidence  which 
countervails  or  overcomes  It,  as  if  it  were 
inserted  In  a  replication, and  pleaded  with 
all  the  precision  and  fullneas  which  the 
strictest  rules  of  law  ever  required."  With 
respect  to  respondent's  criticism  of  the 
findings,  it  is  sufficient  to  say  that,  in  our 
opinion,  they  are  full  and  specific  enough, 
and  that  no  further  findings  were  neces- 
sary. 

As  to-tbe  merits  of  the  case.  It  was  not 
necessary  for  the  respondent  to  prove  cr 
for  the  court  to  find  expressly  that  the 
acts  done  by  appellant  were  done  with  a 
fraudulent  and  wrongful  intent,  because 
the  acts  themeelves  were  of  sucb  a  charac- 
ter, considering  the  relationship  of  the  par- 
ties, thnt  the  law  Imputes  fraud.  In  Pom. 
Rq.  Jur.  §  959,  the  rule,  as  between  princi- 
pal and  agent,  is  stated  as  follows:  "Eq- 
uity requires  and  treats  this  relation  in 
the  same  general  manner,  and  with  nearly 
the  Mnme  strictness,  as  that  of  trustee  and 
beneficiary.  The  underlying  thought  la 
that  an  agent  should  not  unite  his  person- 
al and  his  representative  characters  In  the 
same  transaction;  and  equity  will  not 
permit  hlin  to  be  exposed  to  the  tempta- 
tion, or  brought  into  a  situation  where 
his  own  personal  interests  conflict  with 
the  interests  of  his  principal.  In  dealings 
wltbont  the  intervention  of  bis  principal, 
If  an  agent, for  the  purposeof  selling  prop- 
erty of  the  principal,  purchases  It  himself, 
or  an  agent,  for  the  purpose  of  buying 
property  for  the  principal,  buys  it  from 
himself,  either  directly  or  throngh  the  in- 
strumentality of  a  third  person,  the  Hale 
or  purchase  Is  voidable.  It  will  always  be 
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set  aside  at  the  option  of  the  principal. 
The  amount  of  consideration,  the  absence 
of  undue  advantage,  and  other  similar 
features  are  wholly  immaterial.  Nothing 
will  defeat  the  principal's  right  of  remedy 
except  his  own  confirmation  after  full 
knowledge  of  all  the  facts."  See.  also, 
Burke  v.  Boors, 92  Cal.  108,28  Pac.  Hep.  57. 

The  objection  that  the  findings  are  in- 
sufficient to  support  the  judgment  because 
they  do  not  contain  an  express  statement 
that  the  respondent  did  not  ratify  the  in- 
vestment in  the  syndicate, cannot  be  main- 
tained. The  findings  clearly  go  upon  the 
theory  that  there  was  no  such  ratifica- 
tion; and,  moreover,  there  was  no  evi- 
dence tending  to  show  any  ratification 
after  respondent  had  learned  all  the  facts 
about  the  transaction.  Appellant  was 
not  entitled,  upon  the  evidence,  to  a  find- 
ing thHt  there  had  been  such  ratification.. 
Neither  do  we  tbiuk  that  the  stipulation  of 
counsel  referred  to  in  finding  14  can  be  held 
as  estopping  the  respondent  from  attack- 
ing the  invalidity  of  the  investment  in  the 
syndicate,  and  the  trial  was  not  conduct- 
ed upon  any  such  theory.  There  are  no 
other  points  which  we  deem  it  necessary 
to  notice  in  detail.   Judgment  affirmed. 

We  concur:  DE  HAVEN,  J.;  PATER- 
SON,  J. 


(97  Cal.  348) 

SMITH  v.  SUPERIOR  COURT  OF  LOS  AN- 
GELES.   (No.  15,106.) 
(Supreme  Court  of  California.    Feb.  17,  1893.) 
Receiver — Appointment —  Certiorari. 

1.  An  action  on  a  note  by  a  bank  against 
a  railroad  company  is  an  action  at  law,  and  the 
court  has  no  power  to  appoint  a  receiver  for  the 
railroad  company,  though  it.  consent*  to  such  ap- 
pointment, and  though  the  complaint  alleges 
that  it  is  insolvent,  that  other  creditors  are 
threatening  to  sue,  that  defendant  has  no  prop- 
erty out  of  which  to  satisfy  such  judgment,  and 
that  the  action  is  brought  in  behalf  of  all  other 
creditors  willing  to  come  in  as  plaintiffs. 

2.  Certiorari  will  not  lie  to  review  a  judg- 
ment after  the  expiration  of  the  time  limited  for 
appeal,  unless  circumstances  of  an  extraordi- 
nary character  intervene. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Lucien  Shaw, 
Judge. 

Petition  for  a  writ  of  certiorari  to  re- 
view an  order  made  by  the  superior  court 
of  Los  Angeles  county  appointing,  a  re- 
ceiver for  the  Los  Angeles  &  Pacific  Bail- 
road  Company.    Petitiou  dismissed. 

Thomas  L.  Winder,  for  appellant.  Wil- 
son &  Lamme  and  Anderson  &  Anderson, 
for  respondent. 

DE  HAVEN,  .1.  It  appears  from  the  re- 
turn to  the  writ  of  certiorari  issued  herein 
that  the  superior  court  of  Los  Angeles  on 
September  30,  1889,  made  an  order  ap- 
pointing one  Silver  receiver  for  the  Los 
Angeles  &  Pacific  Railway  Company.  The 
order  was  made  in  an  action  then  pend- 
ing in  that  court,  wherein  the  California 
Bank,  a  corporation,  was  plaintiff,  and 
the  Los  Angeles  &  Pacific  Railway  Com- 
pany and  others  were  defendants.  The 
petitioner  here  claims  that  the  order  ap- 


poin  ting  the  receiver  was  in  excess  of  the 
Jurisdiction  of  the  superior  court,  and  the 
object  of  this  proceeding  is  to  procure  the 
judgment  of  this  court,  annulling  such 
order.  It  is  stated  in  the  complaint  in  the 
action  In  which  the  receiver  was  appointed 
that  the  plaintiff  therein  brings  the  action 
in  behalf  of  itself  and  all  other  unsatisfied 
creditors  of  the  Los  Angeles  &  Pacific  Kail- 
way  Company  who  shall  come  in,  and  con- 
tribute to  the  expenses  of  the  action. 
The  complaint  then  proceeds  to  state  a 
cause  of  action  in  favor  of  the  plaintiff 
therein,  and  against  the  defendant  rail- 
road company,  upon  two  unsecured  prom- 
issory notes,  and  further  alleges  that  the 
defendant  railroad  corporation  is  indebt- 
ed to  various  persons  In  sums  amounting 
in  all  to  $225,000;  that  thid  indebtedness 
is  long  past  due,  and  that  the  numerous 
holders  thereof  are  "  pressing  for  payment 
of  such  indebtedness,  nnd  threatening  to/ 
and  will,  commence  suits,  attachments, 
and  other  proceedings"  against  said  cor- 
poration; that  the  road  of  the  defendant 
corporation  is  completed,  but  that  the  roll- 
ing stock  Is  not  owned,  but  only  leased,  by 
said  defendant;  that  there  is  a  mortgage 
upon  record  which  purports  to  secure  a 
lien  of  f 240,000  upon  the  property  of  said 
railway  company,  "and  all  the  rolling 
stock  and  motor  power  of  the  said  com- 
pany being  so  leased,  as  aforesaid,  the  said 
defendant  corporation  has  no  property,  of 
any  kind  or  character,  out  of  and  from 
which  said  plaintiff's  claim  could  be  met, 
and  a  judgment  at  law  and  execution 
would  not  a  vail  this  plain  tiff,  nor  any  of  the 
other  unsecured  creditors;  that  the  said 
defendant  railway  company  is  wholly  in- 
solvent, and  unable  to  pay  its  debts  and 
liabilities,  and  there  is  great  danger  that 
by  reason  of  attachments  and  other  legal 
proceedings  the  property  of  the  said  com- 
pany will  be  wasted  in  costs  and  ex- 
penses." There  are  other  averments,  not 
necessary  to  be  here  set  out,  which  tended 
to  show  that  the  plaintiff  in  that  action 
was  entitled  to  an  injunction  against  one 
Wicks  and  his  wife,  who  were  made  defend- 
ants in  the  action.  The  prayer  of  the 
complaint  is  for  an  injunction  against  de- 
fendant Wicks  and  his  wife,  and  "that 
the  court  appoint  a  receiver  to  take  pos- 
session of  all  the  property,  rights,  effects, 
rents,  tolls,  issues,  and  incomes  of  the 
said  defendant  railway  corporation, 
•  *  •  and  retain  the  same,  under  the 
direction  of  this  honorable  court;  that 
the  court  issue  an  order  restraining  and 
enjoining  the  said  defendant  railway  com- 
pany »  •  *  from  claiming  any  inter- 
est in  Baid  property,  or  interfering  in  the 
management  thereof,  except  under  the  or- 
ders of  this  court;  that  the  court  ascer- 
tain the  amount  of  all  the  indebtedness 
of  the  said  railway  company,  and  to 
whom  owing,  and  adjust  and  settle  the 
a  mounts  due  each, " — and  forgeneral  relief. 
The  order  for  the  appointment  of  the  re- 
ceiver was  made  with  the  consent  of  the 
defendant  the  Los  Angeles  &  Pacific  Rail- 
way Company,  and  directed  said  receiver 
"to  continue  the  operation  of  said  roads 
in  accordance  with  the  usual  modes  and 
methods  of  operating  railroads." 
1.  We  are  unable  to  distinguish  the  ac- 
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tlon  In  which  the  order  under  review  woe 
made  from  that  of  the  French  Bank  Case, 
53  Cal.  495.  It  was  there  held  that  the  ap- 
pointment «if  n  receiver  in  such  an  action 
was  unauthorized  and  void,  and  should 
be  annulled  on  certiorari.  The  only  relief 
to  which  the  plaintiff  in  the  case  of  The 
California  Bank  v.  The  Los  Augeles  &  Pa- 
cific Railway  et  al.  was  entitled  to  was  a 
judgment  against  the  defendant  railroad 
company  for  the  amount  alleged  to  bed  us 
upon  the  promissory  notes  of  which  the 
plaintiff  therein  was  alleged  to  be  the 
owner,  and  in  such  an  action  the  court 
was  without  power  to  appoint  a  receiver. 
The  allegations  of  the  complaint  to  the 
effect  that  the  corporation  was  insolvent, 
and  that  other  creditors  were  threatening 
to  sue  the  defendant  railroad,  and  that 
said  defendant  had  no  property  out  of 
which  the  plaintiff  would  be  able  to  satis- 
fy any  Judgment  it  might  obtain,  and  that 
the  action  was  brought  in  behalf  of  the 
plaintiff,  and  all  other  creditors  of  the  de- 
fendant railroad  who  were  willing  to  come 
In  as  plaintiffs,  did  not  change  the  essen- 
tial character  of  the  action  from  one  at 
law,  to  recover  upon  an  unsecured  indebt- 
edness, to  one  in  which,  according  to  the 
usages  of  courts  of  equity,  a  receiver  may 
he  appointed;  nor  would  the  consent  of 
the  defendant  railroad  to  the  appoint- 
ment of  the  receiver  at  all  affect  the  right 
of  any  creditor  aggrieved  thereby  to  have 
the  order  appointing  such  receiver  an- 
nulled in  a  proceeding  of  this  character. 

2.  It  appears  from  the  record  before  us 
that,  more  than  two  years  after  the  date 
of  the  order  appointing  the  receiver,  the 
petitioner,  on  his  own  application,  was 
permitted  to  intervene  in  the  action  in 
which  that  order  was  made,  and  to  Join 
as  a  plaintiff  therein.  In  his  petition  for 
intervention  he  demanded  a  Judgment 
against  the  Los  Angeles  &  Pacific  Railway 
Company  for  an  alleged  indebtedness  due 
bim  from  that  corporation,  and  that  its 
land  be  sold  by  the  receiver  already  ap- 
pointed, and  the  proceeds  thereof  applied 
to  the  payment  of  the  debts  of  that  de- 
fendant. This  action  upon  the  part  of  the 
petitioner  was,  in  effect,  a  consent  to  the 
order  now  sought  to  be  overruled ;  but 
whether  6uch  consent  would  be  of  itself 
sufficient  to  defeat  the  present  proceeding 
need  not  be  determined,  as  we  are  of  opin- 
ion that  the  further  contention  of  respond- 
ent, that  petitioner  has  by  delay  lost  the 
right  to  the  relief  now  sought,  must  be 
sustalued.  The  petition  herein  was  not 
filed  until  July  22,  1892,  nearly  three  years 
after  the  making  of  the  order  sought  to 
be  annulled,  and  no  circumstances  are 
shown  wbicb  in  any  manner  tend  to  ex- 
cuse the  long  delay  in  making  this  appli- 
cation. In  the  case  of  Reynolds  v.  Supe- 
rior Court.  64  Cal.  372,  28  Pac.  Rep.  121,  It 
was  held  that  delay  in  commencing  pro- 
ceedings of  this  character  for  a  period 
exceeding  one  year,  unless  excused  by  cir- 
cumstances, was  sufficient  to  defeat,  the 
application  for  such  relief.  In  that  case 
the  court  said:  "By  means  of  certiorari 
the  petitioner  seeks  to  call  in  question  the 
validity  of  a  Judgment,  and  an  order 
made  under  it,  considerably  more  than  one 
year  before  the  presentation  of  his  peti- 


tion. In  Keys  v.  Marin  Co.,  42  Cal.  256, 
it  was  held  that,  unless  circumstances  of 
an  extraordinary  character  be  shown  to 
have  intervened,  the  remedy  through  a 
writ  of  certiorari  should  be  held  to  be 
barred  by  the  lapse  of  the  same  length  of 
time  that  bars  an  appeal  from  a  final 
Judgment. "  We  regard  the  case  just  cited 
as  conclusive  of  this,  and  upon  its  author- 
ity the  writ  must  be  discharged,  and  pro- 
ceeding dismissed. 

We  concur:  McFARLAND,  J. ;  HARRI- 
SON, J. 


(97  Oal.  339) 
In  re  BEDELL'S  ESTATE.    (No.  15,179.) 
(Supreme  Court  of  California.    Feb.  17,  1893.) 
Administrator—  Who  Entitled  to  Lbtteks. 

1.  Under  Code  Civil  Proc.  §  1365,  which 
fixes  the  relative  order  in  which  persons  inter- 
ested in  the  estate  of  an  intestate  are  entitled  to 
administration,  and  section  1379,  which  author- 
izes the  appointment  of  a  person  not  entitled  to 
administration  at  the  written  request  of  the 
person  entitled,  the  nominee  of  a  person  entitled 
has  a  preference  over  one  who  belongs  to  a 
class  subsequent  in  rank  to  the  person  making 
the  nomination. 

2.  Where  there  has  been  a  waiver  of  the 
right  to  administer  an  estate  by  the  person  en- 
titled, and  a  written  request  by  him  for  the  ap- 
pointment of  another,  the  court  is  not  required 
to  pay  any  attention  to  his  subsequent  request 
for  the  appointment  of  the  public  administrator. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
J.  V.  Coffee,  Judge. 

Petition  for  the  appointment  of  an  ad- 
ministrator of  the  estate  of  Bedell.  From 
an  order  appointing  E.  W.  Gunther,  the 
public  administrator  appeals.'  Affirmed. 

J.  D.  Sullivan  and  James  G.  Magulre, 
for  appellant.  William  F.  Herrln  and  Ar- 
thur  Rndgers,  for  respondents. 

HARRISON,  J.  The  question  present- 
ed on  this  appeal  is  whether  the  public 
administrator,  or  the  nominee  of  the 
father  and  mother  of  the  deceased,  Is  enti- 
tled to  letters  of  administration  upon  her 
estate.  The  deceased  left  a  will  which 
was  admitted  to  probate,  but,  the  person 
named  therein  as  executor  having  re- 
nounced his  right  to  serve,  the  father  and 
mother  of  the  deceased  severally  requested 
that  the  court  appoint  E.  W.  Gunther  us 
administrator  with  the  will  annexed,  and 
a  petition  for  such  appointment  was 
thereupon  filed  by  him.  The  public  ad- 
ministrator also  filed  a  petition  that  ad- 
ministration on  the  estate  be  granted  to 
him.  Both  petitions  were  heard  by  the 
court  at  the  same  time,  and,  at  the  con- 
clusion of  the  hearing,  the  court  made  its 
order  appointing  Gunther,  and  denying 
the  application  of  the  public  administra- 
tor, from  which  order  the  public  admin- 
istrator has  appealed.  The  appellant 
claims  that  he  is  entitled  to  the  adminis- 
tration by  virtue  of  the  provisions  of  sec- 
tion 1365,  Code  Civil  Proc;  while  the  re- 
spondent claims  that  under  the  provisions 
of  section  1379,  Id.,  the  court  was  author- 
ized to  appoint  him  in  preference  to  the 
appellant.   Section  1365,  Id.,  Is  as  follows: 
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"  Administration  of  the  estate  of  a  person  | 
dying  intestate  must  be  granted  to  some 
one  or  more  of  the  persons  hereinafter 
mentioned,  the  relatives  of  the  deceased 
being  entitled  to  administer  only  when 
they  are  entitled  to  succeed  to  his  person- 
al estate,  or  some  portion  thereof;  and 
they  a  re  respectively  entitled  thereto  in  the 
following  order:  (1)  The  surviving  bus- 
band  or  wife,  or  some  competent  person 
whom  he  or  she  may  request  to  have  ap- 
pointed; (2)  the  childreu;  (3)  the  father 
or  mother;  *  •  •  (8)  the  public  ad- 
ministrator; •  •  *  (10)  any  person 
legally  competent."  And  it  Is  alleged  on 
behalf  of  the  appellant  that  the  several 
classes  named  therein  b a ve  the  respective 
right  to  be  appointed  in  the  order  in 
which  they  are  named  In  the  section,  and 
that,  with  the  exception  of  the  nominee  of 
the  husband  or  wife,  the  persons  named 
in  the  section  must  he  preferred  in  their 
respective  rank  to  the  nominee  of  any  other 
prior  class;  in  other  words,  that  in  the 
present  case  the  court  could  consider  only 
the  nominee  of  a  husband  of  the  deceased, 
and  that  the  public  administrator  has  a 
preferred  right  to  the  administration  over 
that  of  the  nominee  of  the  father.  This 
construction  would,  however,  deprive 
the  provisions  of  section  1379,  Id.,  of  the  ef- 
fect to  which  its  language  is  entitled. 
That  section  provides  that  "administra- 
tion may  be  granted  to  one  or  more  com- 
petent persons,  although  not  otherwise 
entitled  to  the  same,  at  the  written  re- 
quest of  the  person  entitled,  filed  In  the 
court."  If  the  relative  right  of  appoint- 
ment is  to  be  determined  by  the  order  in 
which  the  parties  entitled  are  enumerated 
in  section  1365,  and  the  nominee  of  any  of 
the  classes  therein  named,  other  than  that 
of  the  husband  or  wife,  is  not  to  be  re- 
garded by  the  court,  this  provision  of  sec- 
tion 1379  would  lose  all  effect.  The  fact 
that  the  person  entitled  is  permitted  to 
make  a  request  that  administration  be 
granted  to  a  person  "not  otherwise  enti- 
tled "  must  receive  some  consideration  In 
the  construction  of  the  statute,  for  it  is 
not  to  be  supposed  that  the  legislature 
has  given  such  permission  merely  to  have 
the  request  denied.  The  evident  purpose 
of  the  provision  is  to  give  to  the  one  en- 
titled to  administration  the  power  to  select 
some  competent  person  to  discharge  the 
duties  of  the  office;  but  to  hold  that  his 
request  is  not  to  be  considered  when  re- 
sisted by  one  who  belongs  to  a  class  sub- 
sequent in  rank  to  his  own  would  be  to 
confine  his  selection  to  some  person  falling 
within  the  class  immediately  after  his 
own.  The  provision  in  section  1365  giving 
to  the  surviving  husband  or  wife  the  right 
to  nominate  some  competent  person  does 
not  restrict  the  right  of  requesting  an  ap- 
pointment to  thein,  but  makes  a  special 
provision  for  the  appointment  of  tiieir 
nominee,  irrespective  of  whether  they  are 
themselves  entitled  to  administration. 
Estate  of -Stevenson,  72  Cal.  164.13  Pac. 
Rep.  404.  But  the  provisions  of  section 
1379  are  general,  and  apply  with  equal 
effect  to  each  of  the  classes  named  in  sec- 
tion 1865,  the  difference  between  the  two 
section's  beiug  that  by  section  1365  a  non- 
resident husband  or  wife,  though  himself 


incompetent  to  serve,  may  confer  upon 
any  other  competent  person  the  right  to 
be  appointed  in  preference  to  any  one  of 
the  subsequent  classes;  while  by  section 
1379  only  the  nominee  of  one  who  is  him- 
self competent  to  serve  can  be  considered 
by  the  court.  Estate  or  Beech,  63  Cal. 
458;  Estate  of  Hyde,  64  Cal.  228,30  Pac. 
Rep.  804.  The  provision  In  this  section, 
being  genera)  in  its  terms,  and  having  no 
qualifications  except  the  conditions  named 
therein,  must  be  construed  as  giving  to 
the  court  the  discretionary  power  to 
grant  administration  to  any  competent 
person  who  otherwise  would  not  be  enti- 
tled thereto,  at  the  written  request  of  a 
person  who  would  be  so  entitled.  The 
only  conditions  necessary  for  invoking  the 
discretion  of  the  court  are  thut  there  be 
a  written  request  from  some  one  who,  if 
apply  lug,  would  himself  be  entitled  to  re- 
ceive letters  of  administration,  and  that 
the  person  for  whom  the  request  Is  made 
be  a  competent  person.  In  the  present 
case  the  father  was  entitled  to  administra-  ■ 
tion,  and  the  respondent,  being  a  compe- 
tent person,  gave  to  the  court  the  right  to 
exercise  its  discretion  in  making  the  ap- 
pointment. This  construction  finds  con- 
firmation in  the  provision  of  section  1383, 
Code  Civil  Proc.that  declares  that  "when 
letters  of  administration  have  been  grant- 
ed to  any  other  person  than  the  surviving 
husband  or  wife,  child,  father,  mother, 
brother,  or  sister  of  the  intestate,  any  ono 
of  them  who  is  competent,  or  any  compe- 
tent person  at  the  written  request  of  any 
one  of  them,  may  obtain  the  revocation 
of  the  letters,  and  be  entitled  to  the  ad- 
ministration by  presenting  to  the  court  a 
petition  praying  the  revocation,  and  that 
letters  of  administration  may  be  issued 
tohlm."  If  the  court  could,  Immediately 
upon  having  appointed  the  public  admin- 
istrator, revoke  bis  letters,  at  the  request 
of  a  nominee  of  the  father,  it  is  reasonable 
to  suppose  that  the  legislature  intended 
by  section  1379  to  give  to  It  the  same  dis- 
cretion in  the  original  appointment  of  the 
administrator.  The  request  of  the  father 
for  the  appointment  of  the  respondent, 
and  the  application  thereon  for  adminis- 
tration, was  not  rendered  ineffective  by 
the  subsequent  request  of  the  father  for 
the  appointment  of  the  public  administra- 
tor. Having  once  waived  and  relin- 
quished his  right  to  administration  in  fa- 
vor of  the  respondent,  the  court  was  not 
required  to  pay  any  regard  to  hie  subse- 
quent request  for  the  appointment  of  the 
public  administrator.  Estate  of  Kirtlan, 
16  Cal.  162.   The  order  is  affirmed. 

We    concur:      PATERSON,  J.;  GA- 
ROUTTE,  J. 


(97  Cal.  860) 

SCARP  v.  ALDRICH.    (No.  19,070.) 

(Supreme  Court  of  California.    Feb.  18,  1893.) 

Balk  of  Ward's  Rbaltt— Jurisdiction  —  Peti- 
tion—Order  op  Sale  —  Collateral  Attack- 
Guardian's  Debd. 

1.  Code  Civil  Proc  5  1782,  provides  that 
on  petition  by  a  guardian  to  sell  bis  ward's 
land  the  probate  court  must  make  an  order  for 
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the  appearance  of  "the  next  of  kin  of  the  ward, 
and  all  persons  interested  in  the  estate,  *  *  * 
not  less  than  four,  nor  more  than  eight,  weeks 
from  the  time  of  making  such  order,  to  show 
cause  why  an  order  of  sale  should  not  be  grant- 
ed." Held  that,  though  an  order  of  sale  made 
23  days  after  the  order  to  show  cause  was  er- 
roneous, the  sale  was  valid,  since  the  court  ac- 
quired jurisdiction,  when  the  petition  was  pre- 
sented, as  the  proceeding  was  not  adverse  to 
the  ward. 

2.  Code  Civil  Proc.  8  1783,  providing  that  a 
copy  of  the  order  to  show  cause  must  bo  per- 
sonally served  on  all  persons  interested,  or  must 
be  published,  does  not  require  that  the  order 
shall  be  served  on  a  ward,  since  he  is  in  court 
by  the  filing  of  the  petition,  and  submits  his 
property  to  the  jurisdiction  and  order  of  the 
court.  Townaend  v.  Tallant,  33  Cal,  45,  dis- 
tinguished. 

3.  A  petition  for  a  sale  of  land  by  a  guard- 
ian, and  an  order  to  show  cause,  described  the 
land  as  "a  part  of  lot  number  5,  m  block  number 
12,  of  the  town  of  San  Bernardino,  Cal."  m  In 
the  order  of  sale  the  description  was  specific, 
giving  a  precise  starting  point,  and  describing 
the  land  by  metes  and  bounds.  Held,  that  the 
defective  description  in  the  petition  and  order 
to  show  cause  did  not  affect  the  jurisdiction  ot 
the  court,  or  the  validity  of  a  sale  by  the  correct 
description.  "Wilson  v.  Hastings,  5  Pac.  Rep. 
217,  66  Cal.  244,  distinguished. 

4.  Irregularities  in  a  proceeding  by  a  guard- 
ian to  sell  his  ward's  land,  occurring  after  the 
court  acquires  jurisdiction,  which  would  have  re- 
quired a  reversal  on  appeal,  do  not  affect  the 
validity  of  a  sale  on  collateral  attack. 

5.  A  ward's  title  to  land  passes  by  his 
guardian's  deed  therefor,  and  not  by  the  con- 
firmation of  the  sale  by  the  court. 

Commissioners'  decision.  Department  2. 
Appeal  from  so perior  court,  San  Bernardi- 
no county;  George  E.  Otis,  Judge. 

Action  to  quiet  title  by  Henry  S.  Scarf, 
an  Infant,  by  W.  L.  G.  Sonle,  his  guardian 
ad  litem,  against  J.  B.  Aldrich.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Bevereed. 

Willis,  Cole  .&  Craig,  for  appellant.  C. 
W.  Bo  well  and  E.  E.  Bo  well,  for  respond- 
ent. 

HAYNES,  C.  This  action  is  to  quiet  ti- 
tle, and  involves  the  validity  of  a  sale  of 
the  premises  in  question,  by  the  guardian 
of  the  plaintiff,  to  the  defendant.  The 
complaint  Is  In  the  usual  form,  alleging 
ownership  In  fee,  that  plaintiff  is  entitled 
to  the  possession,  that  defendant  claims 
an  interest  adversely  to  the  plaintiff,  and 
that  such  claim  is  without  right.  Find- 
ings and  judgment  passed  for  the  plaintiff, 
aud  defendant  appeals  from  the  judgment 
upon  tbe  judgment  roll,  and  a  bill  of  ex* 
ceptions  setting  out  tbe  evidence.  Eliza- 
beth Wagner,  the  guardian  of  the  plaintiff, 
filed  a  petition  In  the  probate  court  on 
November  20, 1879,  praying  for  an  order  to 
sell  tbe  premises  In  controversy.  This 
petition  set  out  facts  showing  the  necessi- 
ty for  tbe  sale  of  the  premises,  which  con- 
sisted of  a  part  of  a  lot  In  the  city  of  San 
Bernardino;  and  no  question  Is  made  as 
to  its  sufficiency,  except  as  to  tbe  descrip- 
tion of  the  premises  sought  to  be  sold. 
Upon  this  petition  the  court  on  the  same 
day  made  an  order  requiring  all  persons 
interested  to  show  cause  before  the  court 
on  the  13th  day  of  December,  1879,  why  an 
order  of  sale  should  not  be  granted ;  and, 
no  objection  having  been  made,  an  order 


of  sale  was  granted  on  the  day  last  named. 
The  premises  were  subsequently  sold  to 
the  defendant  under  this  order,  and  the 
sale  was  confirmed  March  5, 1880,  and  on 
the  next  day  the  guardian  executed  aud 
delivered  to  the  defendant  a  deed  of  con- 
veyance therefor.  The  respondent's  prin- 
cipal contention  1b  that  the  order  to  show 
cause  did  not  conform  to  tbe  statute; 
that,  therefore,  the  court  did  not  acquire 
jurisdiction;  and  that  all  subsequent  pro- 
ceedings were  void,  and  did  not  divest  tbe 
title  of  tbe  plaintiff. 

Section  1782  of  the  Code  of  Civil  Proced- 
ure then  provided,  as  it  does  now,  that 
the  time  fixed  In  the  order  for  the  hearing 
should  not  be  "less  than  four,  nor  more 
than  eight,  weeks  from  the  time  of  making 
such  order  to  show  cause  why  an  order 
should  not  be  granted  for  the  sale  of  such 
estate."  Sections  1783  and  1784  of  the 
Codeof  Civil  Procedure,  as  they  then  exist- 
ed, were  as  follows:  "1783.  A  copy  of  the 
order  must  be  personally  served  on  the 
next  of  kin  of  the  ward,  and  on  all  persons 
Interested  in  the  estate,  at  least  fourteen 
days  before  the  hearing  of  the  petition,  or 
must  be  published  at  least  three  successive 
weeks  In  a  newspaper  printed  In  tbe  coun- 
ty, or,  if  there  be  none  printed  in  the  coun- 
ty, then  In  such  newspaper  as  may  be 
specified  by  tbecourt  or  judge  in  the  order. 
If  written  consent  to  making  tbe  order  of 
sale  Is  subscribed  by  all  persons  interested 
therein,  and  the  next  of  kin.  notice  need 
not  be  served  or  published.  1784.  The  pro- 
bate court,  at  the  time  and  place  appoint- 
ed In  the  order,  or  such  other  time  to 
which  the  hearing  is  postponed,  upon 
proof  of  tbe  service  or  publication  of  the 
order,  munt  bear  and  examiue  the  proofs 
and  allegation**  of  the  petitioner  aud  of  the 
next  of  kin,  and  of  all  other  persons  inter- 
ested in  tbe  estate,  wbo  oppose  the  appli- 
cation." This  order  was  published  four 
times, — the  first  publication  on  November 
21st,  and  the  last,  December  12th.  The 
statute  requiring  three  weeks'  publication 
was  therefore  complied  with.  From  the 
date  of  the  order  to  aud  including  the  day 
of  hearing,  there  were  but  23  days,  while 
there  should  have  been  not  less  than  4 
weeks,  or  28  days;  and  for  that  reason 
respondent  contends  that  the  order  was 
void,  and  that  the  court  acquired  no  juris- 
diction. That  the  order  was  erroneous, is 
evident,  but  the  sole  question  is  whether 
the  court  had  jurisdiction  to  order  the 
sale;  for  whatever  errors  may  have  oc- 
curred in  tne  proceedings,  if  the  court  ac- 
quired jurisdiction,  the  sale  of  the  real  es- 
tate was  not  void,  and  the  title  passed  to 
the  purchaser.  It  is  contended  by  re- 
spondent that  proceedings  by  a  guardian 
for  tbe  sale  of  the  ward's  estate  are  ad- 
verse to  the  ward,  that  the  order  to  show 
cause  is  In  the  nature  of  a  summons,  and 
that  a  substantial  compliance  with  the 
statute  is  a  prerequisite  for  obtaining  au- 
thority to  proceed.  Bespondent's  princi- 
pal error  lies  in  the  first  part  of  his  con- 
tention, viz.  that  the  proceedings  are  ad- 
verse to  the  ward ;  for  in  fact  the  proceed- 
ings are  by  tbe  ward,  and  for  his  benefit. 
Our  statute  does  not  require  that  notice 
shall  be  given  to  or  served  upon  the  ward, 
thus  emphasizing  what  is  apparent  from 
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the  nature  and  object  of  the  proceeding, 
and  clenrly  distinguishing;  it  from  a  pro- 
ceeding by  an  administrator  to  sell  the 
real  estate  of  the  intestate  to  pay  debts, 
which  is  clearly  adverse  to  the  heir;  und 
therefore  a  valid  and  sufficient  notice  to 
the  heir  is  essential  to  give  the  court  juris- 
diction over  him,  as  a  party  to  the  pro- 
ceeding. But  in  the  case  of  guardians' 
sales  the  minor  is  in  court  by  the  filing  of 
the  petition,  and  submits  his  property  to 
the  jurisdiction  and  order  of  the  court. 
An  order  for  the  sale  of  the  property  is 
not  an  order  againHt  or  adverse  to  the 
minor,  but  is  a  gran  ting  of  his  request.  It 
is  not  a  judgment  in  personam,  but  oper- 
ates only  on  the  property,  and  is  therefore 
in  rem. 

In  the  case  of  Gager  v,  Henry,  5  Sawy. 
243,  the  order  tu  show  cause  was  directed 
to  be  published  "for  lour  successive 
weeks,"  while  the  proof  of  publication 
showed  that  it  was  only  published  three 
weeks.  The  court  said:  "This,  at  least, 
is  a  serious  Irregularity;  and  if  the  ju- 
risdiction of  the  court  did  not  attach 
upon  the  filing  of  the  petition,  but  until 
due  service  of  the  prescribed  notice  of  the 
time1  and  place  of  the  bearing  on  the  peti- 
tion, the  subsequent  proceeding  would 
probably  be  void.  *  •  *  But  the  better 
opinion  seems  to  be  that  the  proceeding 
by  a  guardian  to  obtain  a  license  to  sell 
his  ward's  land  is  not  one  between  ad- 
verse parties,  and  of  which  the  court  does 
not  acquire  jurisdiction  until  due  service 
is  made  of  the  notice  of  application,  but 
rather  a  proceeding  in  rem,  carried  on  by 
and  in  the  interest  of  the  ward  through 
his  legal  representative,— his  guardian." 
That  court,  after  citing  several  a  u  tborities, 
and  among  them  Fitch  v.  Miller,  20  Cal. 
381,  concluded  that  the  county  court  had 
acquired  jurisdiction  by  the  presentation 
of  the  petition,  and  therefore  its  judgment 
could  not  be  questioned  collaterally  on 
account  of  anv  errors  committed  in  the 
course  of  Its  subsequent  proceedings.  In 
Mulir  v.  Manlcrre,  101  U.S. 418, a  case  orig- 
inating in  the  state  of  Wisconsin,  the 
guardian  of  a  lunatic  petitioned  for  the 
sule  of  bis  ward's  property  to  pay  debts. 
The  order  to  show  cause  why  the  applica- 
tion should  not  begranted  was  required  to 
be  published  at  least  four  successive  weeks. 
The  order  was  not  published  for  the  fall 
time.  The  ordpr  of  sale  was  granted,  and 
the  property  sold.  After  the  recovery  of 
the  lunatic,  he  brought  a  suit  In  ejectment 
to  recover  the  land.  The  supreme  court 
held:  "(1)  That  the  publication  of  the  no- 
tice of  the  bearing  is  only  intended  for  the 
protection  of  parties  having  adversary  In- 
terests in  the  property,  and  is  not  essen- 
tial to  the  jurisdiction  of  the  court.  (2) 
That,  so  far  as  the  rights  of  the  lunatic 
are  concerned,  the  jurisdiction  of  the  court 
attached  upon  filing  the  guardian's  peti- 
tion setting  forth  the  facts  required  by  the 
statute.  (3)  That, as  against  the  lunutic, 
a  license  to  sell  is  not  rendered  invalid  by 
reason  of  an  Insufficient  publication  of  no- 
tice of  the  hearing."  See  syllabus.  In  an- 
other case  where  property  of  a  minor  had 
b'een  sold  by  guardian,  the  same  court 
aaid:  "In  this  form  of  proceeding  the 
guardian  sufficiently  and  fully  represented 


the  infants,  and  no  notice  to  them  was  re- 
quired by  the  statute  of  Maryland,  or  by 
any  general  rule  of  law."  Thaw  v.  Ritchie, 
136  D.  S.  at  page  548,  10  Sup.  Ct.  Kep.  at 
page  1044.  See,  also,  Fltzgibbon  v.  Lake, 
29  111.  176;  Mulford  v.  Beveridge,78  111.458; 
Mohr  v.Porter,  51  Wis.  487. 8  N.  W.  Rep.  364. 
Respondent's- citations  from  Freeman's 
Void  Judicial  Sales  all  refer  to  "proceed- 
ings in  probate  to  obtain  a  sale  of  real  es- 
tate as  an  independent  adversary  proceed- 
ing in  personam;"  but  in  the  latter  part 
of  section  15  the  author  seems  to  concur  in 
the  views  we  have  endeavored  to  express, 
and  cites  Mohr  v.  Manierre,  supra,  and 
other  cases.  Haws  v.  Clark,  37  Iowa,  355, 
cited  by  respondent,  is  not  applicable. 
There  the  statute  required  notice  to  be 
served  upon  the  minor,  and  to  be  returned 
and  heard  upon  a  regular  term  day.  It 
was  clearly  In  the  power  of  the  legislature 
to  limit  the  exercise  of  jurisdiction  by  the 
court  to  a  day  in  the  regular  term;  and, 
as  to  service  of  the  notice  upon  the  minor, 
the  case  can  have  no  application  hero,  as 
our  statute  does  not  require  such  notice. 
Kendall  v.  Miller,  9  Cal.  592,  and  De  la 
Montagnie  v.  Insurance  Co.,  42  Cal.  292, 
were  cases  of  the  sale  of  personal  property 
without  any  order  of  court.  Halleck  v. 
Moss,  17  Cal.  340,  was  a  sale  by  executors 
upon  Insufficient  notice.  Stilwell  v. 
Swarthout,  81  N.  Y.  109,  was  an  action  by 
creditors  of  an  estate  against  the  adminis- 
trators and  heirs, and  involved  a  question 
as  to  the  validity  of  a  salecf  real  estate  by 
the  administrators.  The  inapplicability 
of  the  foregoing  cases  cited  by  respondent 
is  clear.  The  case  of  To wnsend  v.  Tallant, 
33  Cal.  45,  cited  by  respondent  several 
times,  is  not  in  point.  That  was  an  ac- 
tion in  ejectment  by  a  minor, by  bis  guard- 
Ian  ad  litem,  to  recover  reul  estate.  But 
in  that  case  the  land  hud  been  sold  by  the 
administrator  to  pay  debts.  Schellen- 
berger  was  the  general  guardian  of  the  in- 
faut,  as  well  as  administrator  of  the  es- 
tate. Section  159  of  the  probate  act  re- 
quired a  copy  of  the  order  to  be  served  on 
the  general  guardian.  It  was  contended 
that  as  Schellcnberger  was  the  petitioner, 
and  also  the  guardian,  he,  as  guard- 
ian, had  notice.  But  it  was  held  that 
Schellenberger  could  not  represent  both 
sides;  that  the  minor  had  no  guardian 
quoad  the  petition;  and  that,  therefore, 
the  knowledge  of  the  guardian  was  not 
equivalent  to  the  notice  required,  the  pro- 
ceeding being  hostile  to  the  minor,  as  heir 
of  the  estate.  The  question  we  are  con- 
sidering was  not  before  the  court  in  that 
case,  and  was  not  decided,  but  the  reason- 
ing of  the  court  is  entirely  consistent  with 
the  view  we  have  taken  of  the  case  at  bar. 

The  petition  of  the  guardian  for  the  sale 
of  these  premises  alleged  that  the  property 
was  unproductive,  by  reason  of  being  in 
bad  repair;  that  it  was  the  only  property 
of  any  character  belongiug  to  the  minor; 
that  there  was  no  fund  out  of  which  the 
property  could  be  put  in  repair,  or  to  pay 
the  taxes  thereon;  that  it  would  be  sold 
for  taxes  unless  sooner  converted  into 
money  ;  that  the  minor  was  then  but 
seven  years  of  ugc;  and  that  a  sale  was 
necessary  to  provide  him  with  the  com- 
mon necessaries  of  life.   These  facts  are 
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nowhere  contradicted  in  the  record,  and  it 
may  therefore  be  safely  asserted  that,  if 
the  guardian  bad  not  sold  the  property, 
it  would  have  been  lost  to  the  plaintiff  by 
a  sale  for  taxes,  and  that  during  his  earlier 
yearn,  at  least,  he  would  have  been  com- 
pelled to  subsist  upon  the  charity  of  stran- 
gers, or  become  au  inmate  of  an  alms- 
house. Nj  question  is  made,  either  iu  the 
complaint  or  in  the  evidence,  but  that  the 
full  value  of  the  property  was  realised,  or 
that  frapd  of  any  character  intervened, 
nor  that  he  hus  not  had  the  full  benefit  of 
the  proceeds,  though,  if  it  were  otherwise, 
it  would  not  affect  the  question  here. 
While  courts  of  equity  are  zealous  in  their 
efforts  to  protect  the  rights  and  property 
of  infants,  and  all  others  who  are  not  sui 
juris,  they  are  equally  unwilling,  unless 
compelled  by  some  strict  rule  of  law,  to 
make  their  incapacity  a  shield  or  ground 
for  doing  wrong.  Certainly  in  this  case 
there  is  nothing  to  commend  the  respond- 
ent to  the  sympathies  of  a  court  of  equity 
to  which  he  has  resorted.  It  may  be  that 
the  next  of  kin,  or  others  interested  in  the 
estate  of  the  minor,  (if  there  are  soch,)  are 
not  bound,  for  want  of  proper  notice,  but 
that  does  not  aid  the  plaintiff.  Nor  would 
the  court  subserve  the  best  interests  of 
wards  by  making  the  titles  of  purchasers 
at  guardian's  sales  so  uncertaiu  as  to  pre- 
vent the  obtaining  of  a  fair  price  when 
necessity  compels  a  sale. 

Another  ground  upon  which  respondent 
contends  that  the  court  had  no  jurisdic- 
tion requires  notice,  viz.  that  the  petition 
and  order  to  show  cause  were  void  be 
cause  of  an  Insufficient  description  of  the 
real  estate  sought  to  be  sold.  The  de 
scriptiou  was  as  follows:  "A  part  of  lot 
number  five,  in  block  nnmber  twelve,  of 
the  town  of  San  Bernardino,  Cal."  In 
the  order  of  sale,  however,  the  description 
wos  specific,  giving  a  precise  starting 
point,  and  describing  the  premises  by 
metes  and  bounds.  In  the  complaint  in 
this  case  the  starting  point,  instead  of  be- 
ing "at  the  northeast  corner  of  the  lot 
owned  by  L.  Caro,"  as  in  the  order  of  sale, 
is  fixed,  by  reference,  to  a  certain  corner 
of  lot  5.  There  is  no  allegation  or  evi- 
dence that  the  pre mises  sold  under  the  de- 
scription given  in  the  order  of  sule  are 
not  identical  with  those  described  In  the 
complaint;  and  hence,  if  the  court  bad 
Jurisdiction  to  sell  the  premises  described 
in  the  order,  there  can  be  no  partial  recov- 
ery by  tho  plaintiff.  That  the  defective 
description  in  the  petition  and  order  to 
show  cause  did  not  affect  the  jurisdiction 
of  the  court,  or  the  validity  of  the  sale  by 
the  corrt»ct  description,  see  Fitch  v.  Miller, 
20  Cal.  352;  Estate  of  Boland,  55  Cal.  312; 
Richardson  v.  Butler,  82  Cal.  174,  23  Pac. 
Rep.  9;  Gager  v.  Heury,5  Sawy.  239.  The 
case  of  Wilson  v.  Hastings,  66  Cal.  244, 
5  Pac.  Rep.  217,  cited  by  respondent,  was 
one  where  the  sale  was  by  the  executor 
of  an  estate,  and  as  to  the  heir  was  an 
adverse  proceeding;  and  hence  Is  widely 
distinguished  from  this  case,  where  the 
proceeding  was  ex  parte  by  the  minor, 
for  his  own  benefit.  There  was  no  Incon- 
sistency between  the  general  description 


in  the  petition  and  the  definite  description 
in  the  order  of  sale.  The  property  -  men- 
tioned in  the  petition  is  the  property  that 
was  sold. 

Other  irregularities  are  pointed  out  by 
respondent  which  would  have  required  a 
reversal  of  the  proceedings  upon  appeal; 
but  it  is  not  necessary  to  notice  them,  as 
they  occurred  after  the  court  acquired  ju- 
risdiction, and  hence  do  not  affect  the  va- 
lidity of  the  sale  upon  collateral  attack. 

Counsel  for  respondent  quotes  the  con- 
cluding part  of  a  stipulation  in  the  case, 
made  to  relieve  plaintiff  of  the  necessity 
of  proving  title  to  him  prior  to  the 
guardian's  sale,  viz. :  "And  no  question  Is 
made  as  to  the  title  of  plaintiff  and  his 
ownership  In  all  of  the  premises  described 
in  the  complaint  up  to  and  Including 
March  5,  isso, "and  contends  that  this 
stipulation  "lets  the  defendant  out,"  be- 
cause, it  is  said,  "If  plaintiff  was  the  own- 
er up  to  and  including  March  5, 1880,  the 
decree  of  confirmation  cuts  no  figure 
whatever."  The  obvious  intention  of  the 
stipulation  was  to  concede  that  prior  to 
the  time  when  title  would  have  vested 
in  the  defendant  under  the  sale  to  him.  If 
the  proceedings  were  valid,  the  plaintiff 
was  the  owner;  thus  leaving  the  sole 
question  whether  or  not  his  title  was  di- 
vested by  these  proceedings.  This  is  clear- 
ly shown  by  the  body  of  the  stipulation, 
which  admits  that  the  plaintiff  wus  seised 
In  fee  - prior  to  the  decree  of  confirmation, 
•  •  •  and  prior  to  the  execution  <»f  the 
deed  of  Elizabeth  Wagner,  then  guardian," 
etc.  This  deed  was  made  March  6. 1880, 
and  as  plaintiff's  title  was  divested  by  the 
deed,  and  not  by  the  confirmation  of  the 
sale,  the  stipulation,  even  a«  construed 
by  respondent,  cannot  aid  him.  Doe  v. 
Jackson,  51  Ala.  514. 

All  of  the  proceedings  had  In  the  probate 
court,  except  the  petition,  were  objected 
to,  as  offered  by  the  defendant;  and  the 
objections  were  sustained  by  the  court,  as 
was  also  the  objection  to  the  deed  made 
by  the  guardian  to  the  defendant.  As 
those  objections  are  fully  covered  by  what 
has  been  said,  it  Is  not  necessary  to  no- 
tice them  further.  The  court  erred  in  sus- 
taining these  objections,  and  the  judgment 
should  be  reversed. 

We  concur:  BELCHER,  C;  TEM- 
PLE, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  is 
reversed. 


(97  Cal.  232) 
In  re  HAAS'  ESTATE.   (No.  19,107.) 
(Supreme  Court  of  California.  Feb.  18.  1893.) 

In  bauk.   On  rehearing. 

For  former  report,  see  31  Pac.  Rep.  893. 

PER  CURIAM.  Rehearing  denied,  but 
judgment  modified  so  as  to  read  as  fol- 
lows: Order  reversed,  except  that  part 
thereof  disallowing  claim  of  Ella  V.  Haas. 
As  to  that  part,  affirmed. 
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(3  Csl.  Unrsp.  7») 

FLETCHER  T.NORTHCROSS.  (No.  10,007.) 
(Supreme  Court  of  California.  Feb.  17,  1803.) 

Mobtgagk  ob  Conditional  Sale. 

Foreclosure  proceedings  were  dismissed, 
and  the  mortgagor  executed  a  deed  to  the  mort- 
gagee, pursuant  to  an  agreement  whereby  the 
mortgagee  waa  to  satisfy  the  mortgage  of  rec- 
ord, and  the  mortgagor  was  to  have  the  priv- 
ilege of  selling  the  land  within  six  months  there- 
after, and  retain  all  moneys  which  he  might  re- 
ceive therefor  over  and  above  a  specified  sum, 
which  he  waa  to  pay  to  the  mortgagee.  Hdd 
that,  in  view  of  the  facts  that  the  mortgagor 
made  no  promise  to  pay  any  sum  to  the  mort- 

ree,  that  the  sum  to  be  paid  the  mortgagee 
ease  of  a  resale  was  several  thousand  dol- 
lars leas  than  the  mortgage  debt,  that  no  inter- 
est was  to  be  paid  by  the  mortgagor,  and  that 
the  mortgagee  at  once  took  possession  of  the 
premises,  the  transaction  must  be  construed,  not 
as  a  mortgage,  but  as  a  conditional  sale,  to  be- 
come absolute  on  the  mortgagor's  failure  to 
sell  the  land  within  the  time  specified. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Orange  coun- 
ty;  J.  W.  Towner,  Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  John  R.  Fletcher  against 
James  W.  Nortbcross  to  recover  the  pos- 
session of  real  estate.  From  a  Judgment  in 
plaintiff's  favor,  defendant  appeals.  Af- 
firmed. 

Anderson  ft  Anderson,  F.  W.  Sanborn, 
nnd  Julian  P.  Jones,  for  appellant.  Vic- 
tor Montgomery  and  C.  C.  Hamilton,  for 
respondent. 

TEMPLE,  C.  This  action  was  brought 
to  recover  the  possession  of  real  estate 
under  section  880  of  the  Code  of  Civil  Pro- 
cedure. Two  defenses  are  pleaded.  The 
first  simply  denies  plaintiff's  title  and 
right  of  possession.  In  tbe  second,  it  is 
shown  that  plaintiff  claims  title  under 
and  from  defendant,  and  it  is  averred 
that  tbe  deed  from  defendant,  under  which 
plaintiff  claims,  was  intended  and  received 
as  security  for  a  loan,  and  is  therefore  a 
mortgage.  Defendant  alleges  that  on  tbe 
1st  day  of  August,  1*90,  be  was  indebted 
to  plaintiff  in  divers  sums  upon  certain 
notes,  secured  by  mortgage  upon  tbe 
premises  described  in  the  complaint. 
That  tbe  amount  of  tbe  Indebtedness  was 
9 21 ,000.  The  mortgaged  premises  were 
then  worth  935,000.  That  defendant  desired 
to  sell,  and  from  the  proceeds  to  pay  plain- 
tiff's demand.  That  he  might  be  able  to 
give  a  clear  title.  It  was  agreed  between 
himself  and  plaintiff  that  tbe  mortgages 
should  be  nominally  satisfied  of  record, 
nnd,  in  lieu  of  them,  defendant  should  exe- 
cute to  plaintiff  an  absolute  deed,  and 
plaintiff  would  then  reconvpy  to  defend- 
ant by  a  deed,  which  should  be  placed  in 
escrow,  to  be  delivered  to  defendant  up- 
on payment  of  $21,000  to  Balcom,  who 
was  to  hold  tbe  deed.  That  this  agree- 
ment was  carried  out,  and  a  deed  convey- 
ing tbe  premises  to  defendant  was  execut- 
ed, and  placed  in  tbe  hands  of  Balcom, 
with  written  directions  to  deliver  the 
same  to  defendant  on  receipt  of  $21,000, 
on  or  before  February  1,  1891.  That  it 
was  agreed  that,  upon  sale  of  said  prem- 
ises, plaintiff  should  have  $21,000  of  the 


proceeds,  and  no  more,  and  that  the  reel- 
due.  If  any,  realised  from  the  sale,  sboald 
belong  to  defendant.  That  defendant  dil- 
igently endeavored  to  procure  a  purchaser 
for  said  land,  but  was  unable  to  consum- 
mate a  sale.  That  tbe  plaintiff,  in  viola- 
tion of  his  obligation,  has  at  all  times 
since  the  execution  of  the  deeds  endeav- 
ored to  discourage,  and  did  discourage, 
many  intending  purchasers  from  purchas- 
ing said  land,  and,  in  consequence  of  such 
acts  of  plaintiff,  defendant  has  been  una- 
ble to  procure  a  purchaser.  In  reference 
to  this  defense  the  court  finds  that  on  tbe 
1st  day  of  August,  1890,  defendant  was  in- 
debted to  plaintiff  in  divers  sums,  evi- 
denced by  certain  promissory  notes,  and 
secured  by  mortgages  upon  the  land  in 
controversy;  that  there  was  due  upon  the 
mortgages  between  $26,000  and  $27,000, 
that  an  action  brought  by  plaintiff  waa 
then  pending  to  foreclose  the  mortgages; 
that  defendant, In  consideration  of  having 
tbe  indebtedness  satisfied  and  tbe  mort- 
gages discharged,  conveyed  tbe  land  to 
plaintiff,  wbo  thereupon  canceled,  satis- 
fied, and  discharged  tbe  indebtedness  and 
the  mortgages,  and  dismissed  tbe  salt 
pending  for  foreclosure,  and  at  the  same 
time  agreed  that  tbe  defendant  should 
have,  for  tbe  period  of  six  months  there- 
after, the  right  and  authority  to  sell  said 
land,  and  to  retain  all  moneys  be  might 
receive  therefor,  over  and  above  $21,000, 
and  might, during  that  period,  retain  pos- 
session of  the  bouse  and  barn  on  the  prem- 
ises, and,  in  pursuance  of  this  agreement, 
executed  a  deed  conveying  tbe  land  to  de- 
fendant, and  placed  the  same  in  escrow 
In  the  bands  of  Balcom,  to  be  delivered  to 
defendant  upon  receipt  of  $21,000,  if  paid 
prior  to  February  1, 1891,  and,  in  case  said 
sum  was  not  paid  by  that  time,  the  deed 
to  be  surrendered  to  plaintiff;  that  no 
sale  waa  made  by  defendant,  and  shortly 
after  the  1st  day  of  February,  1891,  the 
deed  was  surrendered  to  plaintiff,  in  pur- 
suance of  tbe  understanding;  that  all  tbe 
other  allegations  in  the  answer  were  un- 
true. Judgment  was  thereupon  entered 
for  plaintiff.  The  defendant  appeals  from 
tbe  Judgment,  and  from  an  order  refusing 
a  new  trial. 

The  question  presented  is  whether  the 
transaction  must  be  considered  a  mort- 
gage, or  an  actual  sale  to  plaintiff,  with 
an  agreement  to  resell  at  a  certain  price. 
Tbe  difficulty  of  determining  whether  tbe 
transaction  is  not  a  mere  device  to  obtain 
security  for  a  debt,  and  at  the  same  time 
to  escape  the  expense  and  delay  of  a  fore- 
closure, has  often  been  recognised.  If  A 
conveys  to  B  a  tract  of  land,  in  considera- 
tion of  a  sum  of  money,  due  from  or  then 
paid  to  the  grantor,  and  agrees  to  recon- 
vey  at  a  specified  time,  if  the  money  is  re- 
paid, with  interest,  the  grantor  in  the 
meantime  remaining  in  possession,  it  is 
difficult  to  comprehend  a  motive  for  the 
transaction  except  upon  tbe  theory  that 
the  conveyance  is  security  for  a  debt.  Yet 
it  is  said :  "To  deny  the  power  of  two  in- 
dividuals capable  of  acting  for  themselves 
to  make  a  contract  defeasible  by  the  pay- 
ment of  money  at  a  future  day,  or,  in  oth- 
er words,  to  make  a  sale  with  a  reserva- 
tion to  tbe  vendor  of  a  right  to  repurchaae 
the  same  land  at  a  fixed  p»*lce,  and  at  a 
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specified  time,  woald  be  to  transfer  to  the 
courts  of  chancery  in  a  considerable  de- 
gree the  guardianship  of  adults,  an  well 
as  infants.'1  Conway's  Ex'rs  v.  Alexan- 
der, 7  Cranch,  237.  In  Henley  v.  Hotallng, 
41  Cal.  22,  tbe  negotiations  and  tbe  agree- 
ment were  with  the  agent  of  the  borrower 
for  a  loan;  but  it  was  discovered  that  the 
'warrant  of  attorney  did  not  authorize  tbe 
agent  to  execute  a  mortgage,  but  did  au- 
thorise a  sale.  So  it  was  arranged  that 
tbe  agent  should  make  an  absolute  con- 
veyance, defeasible  on  a  day  named,  by 
repayment,  with  Interest.  This  court  held 
that  it  was  not  a  mortgage,  on  the 
around  that  there  was  no  agreement,  ex- 
press or  implied,  to  pay.  It  Is  said:  "If 
there  is  no  debt,  there  is  no  mortgage. 
We  look  in  valu  in  this  case  to  find  any 
evidence  of  a  promise  on  the  part  of 
Storms  to  repay  the  purchase  money,  or 
of  tbe  existence  of  a  debt  of  any  kind  from 
him  to  Hotallng. "  And  it  Is  further  said 
that,  in  case  Hotallng  brought  suit  to 
foreclose,  "the answer  that  there  was  no 
promise,  either  express  or  implied,  on  the 
part  of  the  alleged  mortgagor,  would  have 
been  a  complete  bar."  To  tbe  name  effect 
are  Farmer  v.  Grose,  42  Cal.  169;  Page  v. 
Vilhnc,  Id.  75;  Montgomery  v.  Spect,  65 
Cal.  852;  Man  a  sue  v.  Diukelspiel,  68  Cal. 
404,  9  Pac.  Kep.  547.  The  case  at  bar  is 
not  nearly  as  close  a  case  upon  this  point 
as  either  of  the  cases  above  cited.  In  all 
of  those  cases  it  was  plausibly  argued 
that  there  was  an  implied  promise  to  pay, 
wbicb  would  create  a  liability  at  least  to 
the  extent  of  tbe  property  conveyed. 
There  may  be  a  mortgage  in  wbicb  the 
mortgagee  to  restricted  to  his  lien,  and 
cannot  recover  a  judgment  for  deficiency. 
In  this  case,  in  addition  to  tbe  fact  that 
there  is  no  promise  to  pay,  there  are 
many  circumstances  which  rebut  the  pre- 
sumption that  either  party  supposed  that 
the  deed  was  held  as  security.  (1)  The 
payee  had  commenced  suit  to  foreclose, 
because  he  believed  the  security  insuffi- 
cient. Further  time  would  have  been  giv- 
en if  farther  security  could  have  been  had. 
(2)  The  amount  to  be  paid  was  not  the 
amount  of  tbe  debt,  but  more  than  $5,000 
less.  (3)  No  Interest  was  to  be  paid.  (4) 
The  grantee  took  immediate  possession. 
True,  the  defendant  continued  to  occupy 
tbe  bouse  and  barn  under  the  agreement 
for  six  months,  but  the  beneficial  use 
passed  at  once  to  the  grantee.  (5)  It  was 
supposed  that  It  would  cost  $1,500  to  cul- 
tivate the  orange  orchards.  As  defend- 
ant was  authorized  to  sell  at  uny  time, 
plaintiff  might  not  be  able  to  gather  tbe 
crop.  In  that  case  be  would  lose  this  ex- 
pense. And  (6)  ail  the  circumstances 
sbow  that  the  arrangement  was  simply  in 
pursuance  of  an  agreement  to  give  defend- 
ant the  exclusive  privilege  of  selling  as 
plalutiff's  agent  for  six  months,  with  the 
right  to  retain  all  over  921,000  as  commis- 
sions. Such,  Indeed,  are  the  allegations 
of  defendant's  answer,  and  such  is  the  tes- 
timony. Plaintiff  thought  tbe  land  only 
worth  that  sum,  and  was  willing  to  take 
that  for  it.  Defendant  naturally  valued 
it  much  higher,  and  was  sure  be  could  get 
more  Tor  it.  Nothing  was  more  natural, 
then,  than  that  plaintiff  should  employ 
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defendant  to  sell.  Tbe  option  was  for  a 
limited  period.  If  the  presumption  which 
it  seems  to  me  uaturally  arises  in  such 
transactions  cab  be  rebutted,  I  think  it  is 
in  this  case.  There  was  no  error  in  not 
finding  whether  the  land  was  worth 
$35,000  or  not.  If  true,  this  was  a  mere 
probative  fact.  Nor  do  I  think  the  record 
shows  that  there  was  any  evidence  that 
it  was  worth  that  sum.  I  think  the  Judg- 
ment and  order  should  be  affirmed. 

We  coucur:  VANCLIEF,  C;  HAYNES, 

C. 

PER  CURIAM.  For  tbe  reasons  given 
in  tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


(1  Okl.  228) 
COLCORD  et  al.  v.  DREYFUS. 
(Supreme  Court  of  Oklahoma.  Feb.  18,  1893.) 
Sale— Rescission— Rights  of  Ckeditors. 
Where  goods  sold  are  actually  delivered 
to  the  purchaser,  notice  by  him,  given  15  days 
later,  that  he  will  not  accept  them,  does  not  re- 
invest the  seller  with  the  title,  as  against  the 
purchaser's  creditors,  in  the  absence  of  any 
steps  by  the  seller  to  reclaim  them  until  after 
their  seizure  on  attachment  as  the  property  of 
the  purchaser. 

Appeal  from  probate  court,  Oklahoma 
county;  S.  A.  Steward,  Judge. 

Replevin  by  A.  H.  Dreyfus  against  C.  F. 
Colcord  and  others.  From  a  Judgment  in 
plaintiff's  favor,  defendants  appeal.  Af- 
firmed. 

Reddick  &  Wllkerson,  for  appellants. 
Douglass  &  Galbraitb,  for  appellee. 

GREEN,  C.  #f.  This  was  an  action  of 
replevin  In  tbe  probate  court  of  Oklahoma 
county,  brought  by  appellee  against  ap- 
pellants for  the  recovery  of  one  barrel  of 
whisky,  of  the  alleged  value  of  $103.52. 
Tbe  complaint  is  in  the  usual  form  of  com- 
plaints in  replevin,  and  the  appellants  an- 
swered by  filing  a  general  denial.  A  Jury 
was  waived,  by  consent  of  parties,  and 
the  court  was  asked  to  state  the  facts  in 
writing,  and  the  conclusions  of  law  upon 
them,  which  was  done  hy  the  court  as  fol- 
lows: "That  the  plaintiff  was  a  wholesale 
liquor  dealer,  doing  buhiuess  in  Kunnus 
City,  Mo.,  and  that  on  or  ubout  June  15, 
1802,  be  received  an  order  from  A.  M.  Irion 
&  Co.  for  one  barrel  of  whisky,  the  prop- 
erty in  dispute, and  that,  on  said  date,  the 
property  iu  dispute,  and  which  the  court 
finds  to  be  of  the  value  of  $103.52,  was 
shipped  to  the  said  firm  of  A.  M.  Irion  & 
Co.,  at  Oklahoma  City,  O.  T.,  and  was  to 
be  paid  for  in  00  days  from  date  of  ship- 
ment, and  that  the  same  wus  received  by 
said  A.  M.  Irion  June  22,1802;  that  on 
July  8, 1892,  said  A.  M.  Irion  refused  to  ac- 
cept said  property,  and  so  notified  the 
plaintiff  by  letter,  to  which  letter  plaintiff 
made  no  reply,  the  property  remaining  In 
Irion's  possession;  that  on  or  about  July 
16,  1892,  tbe  defendants  seized  said  proper- 
ty under  an  order  of  attachment  against 
the  property  of  A.  M.  Irion;  that  said 
property,  when  seized  by  defendants,  was 
In  the  Turf  saloon,  tbe  place  of  business  of 
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said  A.  M.Irion;  that  the  plaintiff  notified 
the  defendants  that  said  property  was 
claimed  by  the  plaintiff  after  the  seizure 
in  attachment,  and  made  demand  for  the 
same,  and,  the  defendants  refusing  to  de- 
liver said  property  to  the  plaintiff,  thiR  ac- 
tion was  brought;  that  the  plaintiff,  at 
the  time  of.  the  commencement  of  this  suit, 
was  the  owner  and  entitled  to  the  posses- 
sion of  said  property,  described  in  the  writ 
of  replevin  herein  as  one  barrel  of  '  Paynt 
Bros.'  Whisky,'— to  which  conclusion  or 
law  the  defendants  then  and  there  except- 
ed." Upon  this  statement  of  facts  and 
conclusion  of  law  the  court  gave  judgment 
for  the  plaintiff  below,  (the  appellee,)  uud 
against  the  defendants  below,  (the  appel- 
lants;) and  the  appellants  bring  the  rec- 
ord into  this  court  by  appeal,  and  pray  a 
reversal  of  said  judgment,  and  assign  the 
following  error:  "The  court  erred  iu  its 
conclusions  of  law  on  the  findings." 

But  one  question  is  presented  by  this 
record,  and  that  is,  did  the  court  reach  a 
correct  conclusion  of  law  upon  the  state- 
ment of  facts?  If  the  concl union  of  law  is 
correct,  the  judgment  is  right,  and  should 
be  affirmed;  and,  if  the  court  erred  in  the 
conclusion  of  law,  the  judgment  Is  errone- 
ous, and  should  be  reversed.  The  facts 
found  show  that  appellee  was  a  wholesale 
liquor  dealer,  doing  business  in  Kansas 
City,  Mo. ;  and  that  about  the  loth  day  of 
June,  1892,  he  received  an  order  fron  A.  M. 
Irion  &  Co.  for  one  barrel  of  whisky,  the 
property  in  controversy,  which  was 
shipped  to  said  firm,  at  Oklahoma  City, 
and  was  to  be  paid  for  in  60  days  from 
date  of  shipment;  and  that  the  property 
was  received  by  the  said  A.  M.  Irion  on 
the  22d  day  of  June,  1892.  Afterwards,  on 
the  8th  day  of  July,  1892,  A.  M.  Irion  noti- 
fied appellee,  by  letter,  that  he  refused  to 
accept  the  property,  but  for  what  reason 
the  court  did  not  find,  to  which  letter  ap- 
pellee made  no  reply.  At  the  time  of  the 
seizure  of  the  property,  on  the  writ  of  at- 
tachment, it  was  in  the  possession  of  A. 
M.  Irion.  The  delivery  of  the  property  to 
the  common  carrier,  to  be  carried  to  Okla- 
homa City,  and  there  delivered  to  A.  M. 
Irion  &  Co.,  in  pursuance  of  the  order  of  A. 
M.  Irion  &  Co.,  was  a  delivery  to  A.  M. 
Irion  &  Co.,  and  vested  the  title  of  the 
property  iu  them,  subject  to  appellee's 
light  of  stoppage  in  transitu,  as  the  prop- 
erty was  sold  on  credit.  Mr.  Tiedeman  on 
Hales  states  the  rule  of  law  as  follows: 
"Delivery  to  the  common  carrier,  for 
transportation  to  the  vendee,  whether  in 
accordance  with  his  express  or  implied  In- 
structions, is  held  to  be  a  delivery  to  the 
vendee's  agent,  and  equivalent  to  a  deliv- 
ery to  the  vendee  himself;  una  a  delivery 
at  the  carrier's  wharf  or  warehouse  to 
some  receiving  clerk  would  ordinarily  be 
a  sufficient  delivery  to  the  carrier,  In  or- 
der to  pass  title  and  risk  to  the  vendee. " 
Section  95,  and  cases  cited  in  note  5.  The 
property  in  controversy  was  not  only  de- 
livered to  the  common  carrier,  to  be  deliv- 
ered to  Oklahoma  City,  for  A.  M.  Irion  & 
Co.,  but  was  actually  carried  to  that  place, 
and  delivered  to  A.  M.  Irion,  and  thereup- 
on became  the  property  of  A.  M.  Irion  & 
Co.,  aud  they  became  liable  to  pay  appel- 
lee for  the  same  at  the  expiration  of  the 


term  of  credit:  and  the  fact  that  A.  M. 
Irion,  more  than  15  days  after  the  proper- 
ty was  delivered  to  him,  at  Oklahoma 
City,  notified  appellee  that  he  would  not 
accept  the  property,  did  not  reinvest  ap- 
pellee with  the  title  to  the  property,  as 
appellee  did  not  act  upon  the  notice,  and 
took  no  steps  whatever  to  reclaim  the* 
property  until  after  it  was  seized  on  the 
writ  of  attachment.  What  was  done  by 
A.  M.  Irion  alone  did  not  amount  to  a  re- 
scission of  the  sale.  There  was  not  even 
a  mutual  agreement  to  rescind;  and  here 
we  may  quote  again  from  the  same  au- 
thor: "If  the  parties  to  a  sale,  which  has 
been  once  completed  by  delivery,  agree  to 
rescind  the  sale,  as  much  formality  will  be 
required  to  revest  the  title  In  the  vendor, 
as  against  the  vendee's  creditors,  as  was 
necessari'  to  transfer  the  title  to  the  ven- 
dee." Tied.  Sales,  §  108.  It  follows  that 
appellee  was  not  the  owner  of  the  proper- 
ty and  entitled  to  the  possession  of  the 
same,  at  the  time  of  the  commencement  of 
this  suit;  and  the  court  below  erred  in  the 
conclusion  of  law  upon  the  statement  of 
facts,  for  which  error  of  law  the  judgment 
must  be  reversed,  and  the  cause  remanded. 

Counsel  for  appellee  insist  that  the  state- 
ment of  facts,  as  made  by  the  court,  was 
not  warranted  by  the  evidence  introduced 
on  the  trial.  We  nave  no  means  or  know- 
ing that  fact,  as  the  evidence  Is  not  before 
us;  but,  in  order  that  injustice  may  not 
be  done,  we  direct  the  court  below  to 
sustain  appellants' motion  for  a  new  trial, 
and  to  award  a  venire  facias  de  novo. 

Reversed  and  remanded. 

CLARK  and  BURFORD,  JJ.,  concur. 


(1  Okl.  260) 

CHANDLER  v.  COLCORD. 

(Supreme  Court  of  Oklahoma.   Feb.  18,  1803.) 

Appellate  J uiusdictios  —  Continuance— Juky — 
Replevin — Fraudulent  Conveyances — Execu- 
tion. 

1.  Act  Dec.  25,  1890,  by  which  the  terri- 
torial legislature  conferred  on  the  probate  court 
concurrent  jurisdiction  with  the  district  court 
in  certain  cases,  and  regulated  the  right  of  ap- 

?eal,  was  ratified  by  congress,  (Supp.  Rev.  St, 
L  S.  p.  929,)  in  respect  to  jurisdiction.  Htld 
that,  as  such  ratification  conferred  on  the  pro- 
bate court  concurrent  jurisdiction  with  the  dis- 
trict court,  the  exercise  of  such  jurisdiction 
must  be  determined  by  the  Code  of  Civil  Pro- 
cedure, which  provides  for  the  procedure  both 
before  and  after  judgment,  including  the  right 
of  appeal  to  the  supreme  court,  and  the  manner 
of  taking  and  prosecuting  such  appeal;  and 
hence  the  supreme  court  may  entertain  an  ap- 
peal from  the  probate  court  in  a  case  where  it 
has  concurrent  jurisdiction  with  the  district 
court. 

2.  Where  a  party  opposing  a  continuance 
asked  for  on  ground  of  the  absence  of  a  mate- 
rial witness  admits  that  the  witness,  if  present, 
would  testify  as  stated  iu  the  moving  affidavit, 
the  trial  court,  under  the  express  provisions  of 
St.  §  4440,  commits  no  error  in  refusing  the 
continuance. 

3.  Code  Civil  Proc.  art.  18,  §§  5,  17,  which 
prescribes  the  method  of  summoning  jurors  in 
the  district  court  when  the  regular  panel  is  ex- 
hausted, apply  to  the  probate  court,  in  a  case 
of  which  it  has  concurrent  jurisdiction  with  the 
district  court;  aud  a  special  jury  may  be  sum- 
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moned  in  such  a  case,  tried  at  a  term  in  which 
there  was  no  regular  panel. 

4.  A  bona  fide  purchaser  of  property  may, 
without  a  prior  demand  and  refusal,  maintain 
replevin  against  a  sheriff  for  taking  it  out  of  his 
possession  on  execution  against  the  seller. 

5.  A  claim  by  a  person  in  possession  of 
property,  that  he  is  the  owner,  made  on  its' 
seizure  under  execution  as  the  property  of  a 
third  person,  is  not  equivalent  to  a  demand  for 
a  return  of  the  property,  so  as  to  enable  him  to 
maintain  replevin  In  a  case  where  demand  is 
necessary. 

6.  Fraudulent  intent  on  the  part  of  a  ven- 
dor or  mortgagor  to  hinder,  delay,  and  defraud 
creditors  is  not,  of  itself,  sufficient  to  defeat  the 
sale  or  mortgage,  but  it  is  essential  that  the 
vendee  or  mortgagee  should  participate  in  the 
design. 

7.  Where  a  person  is  in  possession  of  a 
stock  of  goods,  not  only  as  mortgagee,  but  as 
vendee,  an  instruction  as  to  the  fraudulent  char- 
acter of  the  mortgage,  ignoring  the  sale,  is  mis- 
leading. 

8.  The  clerk  of  the  district  court  has  no 
power  to  issue  execution  on  a  judgment  of  the 
probate  court,  rendered  in  a  case  of  which  it  has 
concurrent  jurisdiction  with  the  district  court, 
but  the  execution  should  issue  out  of  the  pro- 
bate court. 

9.  To  enable  a  creditor  to  assail  the  valid- 
ity of  a  chattel  mortgage  executed  by  his  debt- 
or, he  must  not  only  obtain  a  judgment,  but 
also  a  valid  execution  against  the  property  of 
the  debtor. 

10.  In  replevin,  where  the  property  is  deliv- 
ered to  plaintiff,  a  verdict  in  defendant's  favor 
which  fails  to  nx  the  value  of  defendant's  in- 
terest in  the  property,  is  defective,  as  it  is  im- 
possible for  the  court  to  render  the  alteruative 
judgment  provided  for  in  St.  p.  848,  8  9. 

Appeal  from  probate  court,  Oklahoma 
county;  S.  A.  Steward,  Judge. 

Replevin  by  Robert  Y.  Chandler  against 
C.  F.  Colcord.  From  a  Judgment  in  de- 
fendant's favor,  plaintiff  appeals.  Re- 
versed. 

J.  Milton,  for  appellant.  Sweet  &  Dean, 
for  appellee. 

GREEN,  C.  J.  On  the  25th  day  of  July, 
1892,  appellant  filed  his  ameuded  com- 
plaint, in  an  action  of  replevin,  in  the  pro- 
bate court  of  Oklahoma  county,  against 
appellee,  for  the  recovery  of  a  stock  of 
liquors,  and  bar  and  saloon  furniture,  of 
the  alleged  value  of  f875,  of  which  appel- 
lant averred  he  was  the  owner,  and  enti- 
tled to  theimmediate  possession,  and  that 
said  goods  and  chattels  had  been  wrong- 
fully taken,  and  were  unlawfully  detained, 
by  appellee,  from  appellant,  to  the  dam- 
age of  appellant  of  $  125.  To  this  amended 
complaint  nppellee  appeared,  and  an- 
swered by  filing  a  general  denial.  The 
property  described  'n  the  complaint,  by 
virtue  of  the  writ  of  replevin,  was  taken 
from  the  possession  of  appellee,  as  sheriff 
of  Oklahoma  county,  and  who  at  the  time 
was  holding  it  on  an  execution  in  his 
bands  against  the  goods  and  chattels  of 
one  David  M.  Chandler,  and  wan  delivered 
to  appellant,  as  appellee  refused  to  give 
the  necessary  bond,  and  retain  possesion 
of  the  property.  On  the  2d  day  of  August, 
1892,  it  being  one  of  the  Judicial  duys  of 
the  July  term  of  said  court,  on  demand  of 
appellant,  the  cause  was  tried  by  a  Jury, 
which  resulted  in  a  verdict  in  favor  of  ap- 
pellee, and  against  appellant.  Motions 


for  a  new  trial,  and  to  set  aside  the  ver- 
dict of  the  jury,  for  Irregularities,  were  filed 
by  appellant,  and  were  overruled  by  the 
court;  and  the  court  rendered  a  Judgment 
on  the  verdict  of  the  jury  in  favor  of  ap- 
pellee, and  against  appellant, for  return  of 
the  property,  and  costs  of  suit,  to  all  of 
which  appellant  excepted,  and  brings  the 
record  into  this  court  by  appeal,  and  as- 
signs numerous  errors  and  grounds  for  a 
reversal  of  the  judgment. 

Before  proceeding  to  a  discussion  of  the 
errors  assigned,  it  becomes  necessary  to 
dispose  of  a  question  affecting  the  jnrisdic- 
i  tion  of  this  court  to  entertain  an  appeal 
from  a  judgment  of  the  probate  court,  as 
appellee  has  moved  a  dismissal  of  the  ap- 
peal on  the  ground  that  no  appeal  will  lie 
from  a  judgment  of  the  probate  court  to 
the  supreme  court  of  the  territory. 

The  legislative  assembly,  in  view  of  the 
fact  that  the  prbbatecourt,  under  the  pro- 
visions of  the  organic  act,  could  exercise 
probate  jurisdiction  only,  passed  an  act 
entitled  "An  act  extending  the  jurisdic- 
tion of  the  probatecourt  in  civil  and  crim- 
inal cases,  and  prescribing  tho  procedure 
therein,  and  providing  for  appeals  there- 
from,'* which  act  took  effect  on  the  25th 
day  of  December,  1890,  and  contains  eight 
sections  in  all,  which  are  as  follows:  "Sec- 
tion 1.  Probate  courts,  in  their  respective 
counties,  shall,  in  addition  to  the  powers 
conferred  upon  them  by  the  probate  chap- 
ter of  the  territory,  have  and  exercise  the 
ordinary  powers  and  jurisdiction  of  jus- 
tices of  the  peace,  and  shall  in  civil  cases 
ha  ve  concurrent  Jurisdiction  with  the  dis- 
trict court,  in  all  civil  cases,  in  any  sum 
not  exceeding  one  thousand  dollars,  ex- 
clusive of  costs,  and  in  actions  of  replevin, 
where  the  appraised  value  of  the  property 
does  not  exceed  that  sum;  and  the  provi- 
sions or  the  chapter  on  ' <71vil  Procedure' 
relative  to  Justices  of  the  peace,  and  to 
practice  and  proceedings  in  the  district 
court,  shall  apply  to  the  proceedings  in 
all  civil  actions  prosecuted  before  said 
probate  court:  provided,  that  probate 
courts  shall  not  have  Jurisdiction — First, 
in  any  action  for  malicious  prosecution; 
second,  in  any  action  against  officers  for 
misconduct  id  office,  except  where  like 
proceedings  can  be  had  before  Justices  of 
the  peace;  third,' in  actions  for  slander 
and  libel;  fourth,  in  actions  upon  con- 
tracts for  sale  of  real  estate;  fifth,  in  any 
matter  wherein  the  title  or  boundaries  of 
land  may  be  in  dispute,  nor  to  order  or 
decree  the  sale  or  partition  of  real  estate. 
Sec.  2.  In  all  cases  commenced  in  said  pro- 
bate courts,  wherein  the  sums  exceed  the 
Jurisdiction  of  justices  of  the  peace,  the 
pleadings  and  practice  and  proceedings 
in  said  court,  both  before  und  after  judg- 
ment, shall  be  governed  by  the  chapter  on 
'Civil  Procedure' of  the  territory  govern- 
ing pleading  and  practice  and  proceedings 
in  the  district  court.  In  all  cases  com- 
menced in  said  probate  courts  that  are 
within  the  jurisdiction  of  justices' courts, 
the  practice  ana  proceedings  and  plead- 
ings, both  before  and  after  judgment,  pro- 
vided for  in  the  Justices'  Procedure  of  the 
territory  shall  be  applicable  to  the  prac- 
tice, pleadings,  and  proceedings  of  said 
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probate  courts.  Sec.  8.  The  probate  Judge 
shall  on  the  first  day  of  each  term  prepare 
a  calendar  of  the  cases  standing  for  trial 
at  said  term,  placing  the  causes  on  said 
calendar  in  the  order  In  which  the  same 
are  numbered  on  the  docket,  and  setting 
the  canes  for  trial  in  said  order,  upon  con- 
venient da.vH,  during  said  term;  and  the 
provisions  of  the  chapter  on  'Civil  Pro- 
cedure'of  the  territory,  relative  to  the 
docket  in  district  courts,  shall,  bo  far  as 
they  are  applicable,  apply  to  said  calen- 
dar. Sec.  4.  The  probate  courts  of  the 
territory  shall  be  deemed  to  be  always 
open  for  the  filing  of  papers  and  the  issu- 
ance of  processes  in  civil  actions,  and  for 
the  purpose  of  taking  and  entering  Judg- 
ments by  confession,  and  for  the  purpose 
of  trying  all  actions  commenced  therein 
that  are  triable  under  the  Justices' Pro- 
cedure of  the  territory,  and  forall  probate 
.  business  of  their  respective  counties.  Sec. 
5.  Appeals  from  the  final  Judgment  of  said 
probate  court  shall  be  allowed  and  taken 
to  the  supreme  court  of  this  territory  In 
the  same  manner  as  [from]  the  district, 
and  with  like  effect,  when  only  questions 
of  la  ware  involved  in  the  appeal.  If  ques- 
tions of  fact  are  to  be  retried  in  the  ap- 
pellate court,  the  appealsshall  be  taken  to 
the  district  court  of  the  county,  in  man- 
ner and  form  as  appeals  are  taken  from 

Iudgments  of  justices  of  the  peace.  Sev.  6. 
n  all  cases  pending  or  to  be  brought  in 
the  probate  court,  the  probate  Judge  shall 
have  power  and  Jurisdiction  to  allow  in- 
junctions, mandates,  writs  of  prohibition, 
and  to  make  all  other  and  further  orders 
as  may  be  necessary  in  cases  pending  in 
said  court,  and  to  hear  and  determine  mo- 
tions made  to  vacate  or  modify  the  same, 
and  generally  to  do  as  to  actions  pending 
in  said  courts  any  and  all  acts  which  the 
judges  of  the  district  courts  are  bylaw 
authorized  to  do.  He  may  also,  in  case 
of  the  absence  of  the  district  judge  from 
his  county,  allow  injunctions  in  matters 
about  to  be  brought  or  pending  in  the  dis- 
trict court,  but  he  shall  not  have  power 
to  vacate  or  modify  the  same.  He  shall 
have  power  to  allow  writs  of  habeas  cor- 
pus in  all  cases  provided  by  law,  and  to 
hear  and  determine  the  same.  Sec.  7.  All 
criminal  actions  prosecuted  in  the  probate 
court  snail  be  brought  in  the  same  man- 
ner as  similar  actions  In  the  justices' 
courts,  or  shall  be  upon  information  of  the 
county  attorney,  based  upon  a  sworn 
complaint,  and  shall  be  under  his  direc- 
tion and  control;  and  warrants  shall 
Issue,  the  same  as  in  the  justices'  courts: 
provided,  if  the  complaint  or  information 
be  adjudged  defective  or  insufficient,  it 
may  be  amended  to  any  extent,  and  sworn 
to.  until  it  is  sufficient;  and  if  theevidence 
falls  to  prove  the  crime  charged,  but  tends 
to  prove  any  other  crime,  the  information 
may  be  amended  to  charge  the  crime 
which  the  evidence  tends  to  prove;  and  if 
that  be  a  felony  the  trial  shall  be  suspend- 
ed, and  the  accused  shall  be  proceeded 
against  by  preliminary  examination,  and 
bound  ovsr  or  discharged,  as  the  court 
shall  deem  just,  under  the  evidence.  If  the 
Information  or  complaint  be  amended,  the 
court  shall  see  that  the  defendaut  is  not 


prejudiced  thereby;  and,  if  Justice  requires, 
it  shall  grant  to  the  accused  time  to  pre- 
pare bis  defense  to  the  information  or  com- 
plaint as  amended.  Sec.  ».  The  probate 
judges,  for  any  services  performed  by,  or 
,  in  any  matter  within  the  jurisdiction  of,  a 
justice  of  the  peace,  shall  be  allowed  the 
same  fees  as  are  allowed  by  law  to  jus- 
tices of  the  peace  for  like  services;  and  in 
all  civil  actions  triable  in  a  probate  court, 
of  which  a  justice  of  the  peace  has  no  juris- 
diction, the  probate  Judge  shall  be  enti- 
tled to  receive  the  same  fees  as  are  allowed 
to  a  clerk  of  the  district  court  for  like  serv- 
ices, and  shall  be  allowed  further  fees  as 
follows:  Foreach  day's  attendance  upon 
trial  of  a  case  after  the  first  day,  two  dol- 
lars; taking  and  approving  bail  bond, 
twenty -five  cents;  for  entering  volun- 
tary appearance  of  defendant,  twenty-fire 
cents;  commission  on  money  collected  on 
judgments  without  execution,  one  per 
cent,  on  the  amount.  This  act  shall  be  in 
force  and  take  effect  from  and  after  its 
adoption  and  legalisation  by  act  of  con- 
gress. " 

As  the  legislative  assembly  had  no  power 
to  extend  the  jurisdiction  of  the  probata 
court, as  that  jurisdiction  was  defined  and 
limited  by  the  organic  act,  it  became  nec- 
essary for  congress  to  ratify  the  act  of  the 
legislative  assembly,  in  order  to  vitalize 
it,  and  give  it  effect;  and  congress  accord- 
ingly enacted  the  following  proviso:  "Pro- 
vided, that  in  addition  to  the  jurisdiction 
granted  to  the  probate  courts,  and  the 
Judges  thereof,  in  Oklahoma  territory,  by 
legislative  enactments,  which  enactments 
are  hereby  ratified,  the  probate  judges  of 
said  territory  are  hereby  granted  such  ju- 
risdiction in  town-site  matters,  and  under 
such  regulations,  as  are  provided  by  the 
laws  of  the  state  of  Kansas."  Supp.  Rev. 
St.  p.  929.  It  is  contended  that  the  act  of 
congress  only  ratifies  so  much  of  the  act 
of  the  legislative  assembly  as  extends  the 
Jurisdiction  of  the  probate  court  In  civil 
and  criminal  cases,  and  that  those  parts 
of  the  act  which  provide  for  procedure  and 
appeals  are  not  ratified,  and  consequently 
not  in  force.  It  Is  also  contended  that  the 
provision  of  the  act  which  gives  the  right 
of  appeal  from  a  judgment  of  the  probate 
court  to  the  supreme  court  extends  the  Ju- 
risdiction of  the  supreme  court,  and  is  not 
ratified  by  the  act  of  congress,  and  is  not 
in  force.  The  act  of  congress  is  a  remedial 
statute,  and  should  be  liberally  construed 
to  effect  the  purpose  Intended;  and  it  is 
the  opinion  of  the  writer  that  congress  in- 
tended to,  and  did,  ratifv  the  whole  act  of 
the  legislative  assembly,  as  well  the  pro- 
visions extending  the  jurisdiction  of  the 
probate  court  as  the  provisions  which  fur- 
nish the  procedure,  and  gives  the  appeal. 
But  if  the  construction  of  the  act  of  con- 
gress contended  for  be  adopted,  that  it 
ratifies  the  act  of  the  legislative  assembly 
only  so  far  as  it  extends  the  jurisdiction  of 
the  probate  court,  how  does  such  con- 
struction affect  the  right  ofnppealfrom 
the  probate  court  to  this  court  in  a  civil 
action,  in  which  the  amount  in  contro- 
versy does  not  exceed  the  sum  of  f 1,000, 
and  does  exceed  the  jurisdiction  of  a  jus- 
tice of  the  peace,  and  in  an  action  of  re- 
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plevin  in  which  the  appraised  value  of  the 
property  does  not  exceed  that  sum?  The 
jurisdictional  clause  In  section  1  of  the  act 
of  the  legislative  assembly,  and  which,  it 
is  conceded,  is  ratified  by  the  act  of  con- 
gress, provides:  "Probate courts,  in  their 
respective  counties,  shall,  In  addition  to 
the  powers  conferred  upon  them  by  the 
probate  chapters  of  the  territory,  have 
and  exercise  the  ordinary  powers  and  Ju- 
risdiction of  Justices  of  the  peace,  and 
shall,  in  civil  cases,  have  concurrent  Juris- 
diction with  tbedistrict  court,— In  all  civil 
cases,  In  any  sum  not  exceeding  one  thou- 
sand dollars,  exclusive  of  costs;  and,  in 
actions  of  replevin,  where  the  appraised 
value  of  the  property  does  not  exceed  that 
sum."  The  law,  then,  having  conferred 
upon  the  probate  court  concurrent  Juris- 
diction with  the  district  court  in  actions 
of  replevin,  in  which  the  appraised  value 
of  the  property  does  not  exceed  the  sum 
of  f  1,000,  how  is  the  probate  court  to  pro- 
ceed in  the  exercise  of  the  Jurisdiction?  So 
far  as  it  has  concurrent  Jurisdiction  with 
the  district  court,  it  is  of  equal  dignity 
with  tbedistrict  court, and  is,  pro  re  nata, 
a  district  conrt;  and  no  reason  is  per- 
ceived why  the  provisions  of  the  Code  of 
Civil  Procedure  should  not  apply  to  the 
probate  court,  when  in  the  exercise  of  its 
concurrent  Jurisdiction.  The  Code  of  Civil 
Procedure  provides  for  the  commencement 
and  prosecution  of  all  civil  actions,  except 
such  as  are  commenced  and  prosecuted  be- 
fore a  Justice  of  the  peace,  and  it  provides 
for  the  procedure  both  before  and  after 
judgment,  Including  the  right  of  appeal  to 
the  supreme  court,  and  the  manner  of  tak- 
ing and  prosecuting  such  appeal;  and.  the 
probate  conrt  having  concurrent  jurisdic- 
tion with  the  district  court  in  certain  civil 
actions,  the  provisions  of  that  Code  are 
as  applicable  to  the  probate  court,  in  the 
exercise  of  that  Jurisdiction,  as  they  are 
to  the  district  court.  And  it  is  a  general 
principle  of  law. in  the  construction  of  leg- 
islative acts  conferring  jurisdiction,  that 
where  the  end  is  required  the  appropriate 
means  are  given ;  for  it  were  useless  to  ex- 
tend the  Jurisdiction  of  the  probate  court, 
if  no  means  were  provided  for  the  exercise 
of  that  Jurisdiction.  The  motion  to  dis- 
miss the  appeal  will  be  overruled. 

The  first  error  assigned  questions  the 
action  of  the  court  in  overruling  appel- 
lant's motion  for  a  postponement  of  the 
trial.  A  subpoena  had  been  issued  for 
Henry  Huffman,  a  resident  of  Oklahoma 
county,  and  placed  in  the  hands  of  the 
sheriff  for  service,  but  had  not  been  re- 
turned at  the  time  the  cause  was  called 
for  trial;  and  appellant.  In  support  of  a 
motion  for  a  postponement  on  the  ground 
of  the  absence  of  the  witness,  filed  an  affi- 
davit setting  out,  at  large,  the  facts  which 
be  believed  the  absent  witness  would  tes- 
tify to,  and  that  he  believed  the  facts  to 
be  true,  aud  stating  all  other  facts  essen- 
tial to  the  sufficiency  of  an  affidavit  for  a 
postponement.  Counsel  for  appellee,  in 
order  to  avoid  a  postponement, consented 
that  the  witness  would  testify  to  the  facts 
as  true  which  were  stated  in  the  affidavit; 
and  thereupon  the  court  overruled  the  mo- 
tion, and  the  affidavit  was  read  on  the 
trial  as  the  evidence  of  the  absent  witness. 


The  statute  provides,  in  substance,  (St. 
Okl.  §  4449,)  that  when  an  affidavit  for  a 
postponement  of  the  trial  is  filed  on  the 
grounds  of  the  absence  of  a  material  wit- 
ness, and  such  affidavit  is  held  sufficient 
by  the  court,  the  adverse  party  may  con- 
sent that  the  witness,  if  present,  would 
testify  to  the  facts  as  true  which  are  stated 
in  the  affidavit,  and  that  in  such  case  the 
trial  shall  not  be  postponed  on  account 
of  the  absent  witness.  In  this  case  such 
consent  was  given,  and  the  facts  stated 
in  the  affidavit  were  read  on  the  trial  as 
the  evidence  of  the  absent  witness;  and 
the  court  committed  noerrorin  overruling 
the  motion. 

The  second  error  assigned  challenges 
the  legality  of  the  selection  of  the  jurors 
who  were  impaneled  and  tried  the  cause 
In  the  court  below.  The  appellant  de- 
manded a  Jury,  and  that  it  should  be  Im- 
paneled in  the  manner  provided  by  law 
for  civil  actions  in  the  district  court. 
There  being  no  regular  panel  of  jurors  at 
that  terra,  the  court  ordered  and  issued 
au  open  venire  to  the  sheriff,  who  sum- 
moned from  the  body  of  the  county  the 
Jurors  who  sat  In  the  case,  and  who  were 
impaneled  and  sworn  as  a  jury  over  the 
objections  of  appellant.  Section  5,  art. 
18,  of  the  Code  of  Civil  Procedure, '  (gen- 
eral section  4551,)  provides:  "In  any  civil 
action,  where  the  parties  are  entitled  to  a 
trial  by  jury,  and  either  party  shall  de- 
mand bach  trial,  the  sheriff  shall  call  a  Ju- 
ry from  the  regular  panel,  except  as  here- 
inafter provided."  And  section  7  of  the 
same  article  (general  section  4553)  pro- 
vides: "The  coart  shall  have  power, 
when  the  business  thereof  requires  it,  to 
order  the  Impaneling  of  a  special  Jury  for 
the  trial  of  any  cause."  Following  the 
sections  quoted  supra,  thestatute provides 
for  the  impaneling  of  a  struck  Jury;  and 
then  follows  section  17  of  the  same  article, 
(general  section  4563.)  which  is  as  follows: 
"when  the  regular  panel  is  exhausted,  or 
is  insufficient,  from  any  cause,  the  sheriff 
shall  call  the  bystanders,  or  fill  the  Jury 
in  such  manner  as  the  court  may  direct." 
The  record  shows  that  this  cause  was  reg- 
ularly set  for  trial  on  the  2d  day  of  August, 
1892,  at  the  hour  of  9  o'clock  A.  M.,  at 
which  time  both  parties  appeared,  and 
appellant  demanded  a  Jury.  There  being 
no  regular  panel,  and  the  business  of  the 
court  being  such  as  to  require  a  Jury,  the 
court  was  empowered  by  the  provisions 
of  section  7,  supra,  to  impanel  a  special 
Jury  for  the  trial  of  the  cause.  Wilson  v. 
State,  42  Ind.  224.  The  provisions  of  sec- 
tion 17,  supra,  are  also  applicable.  The 
regular  panel  was  insufficient,  because 
there  was  no  regular  panel;  and  when 
the  regular  panel  is' insufficient,  from  any 
cause,  the  sheriff  shall  call  the  bystanders, 
or  fill  the  Jury  in  such  manner  as  the  court 
may  direct.  In  this  case  it  whb  done  by 
Issuing  an  open  venire,  and  was  done  in 
such  manner  as  the  court  directed ;  and 
the  court  did  not  err  in  overruling  ap- 
pellant's objections. 

As  to  all  the  other  errors  assigned  on 
the  record,  they  may  properly  be  consid- 
ered under  two  of  the  assignments :  First, 
the  court  erred  in  overruling  appellant's 
motion  for  anew  trial;  and,  second,  the 
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court  erred  In  overruling  appellant's  mo- 
tion to  set  aside  the  verdict. 

The  claim  ot  the  appellant  to  the  prop- 
erty In  controversy  was  by  virtue  of  a 
chattel  mortgage,  executed  by  David  M. 
Chandler,  to  secure  an  alleged  indebted- 
ness of  | S75,  and  also  by  virtue  of  an  al- 
leged absolute  sale  and  deliver;  of  posses- 
sion on  the  7th  day  of  July,  1S92,  in  pay- 
ment of  said  mortgage  debt,  and  for  the 
further  consideration  of  $125,  in  cash,  paid 
by  appellant  at  that  time,  making  an  ag- 
gregate consideration  of  $  1,000.  Theclaim 
of  appellee  was  by  virtue  or  a  writ  of  ex- 
ecution issued  on  the  22d  day  of  July,  1892, 
by  Will  H.  Clark,  as  clerk  of  the  district 
court  of  Oklahoma  county,  to  the  sheriff 
of  said  county,  on  a  judgment  of  the  pro- 
bate court  of  said  county  in  favor  of  Bald- 
ridge  Bros.,  and  against  the  goods  and 
chattels  of  David  M.  Chandler,  and  upon 
which  execution  the  property  in  contro- 
versy had  been  seized  as  the  property  of 
David  M.  Chandler,  and  was  held  by  ap- 
pellee as  sheriff  of  said  county.  And  the 
theory  of  the  defense  was  that  the  mort- 
gage and  sale  from  David  M.  Chandler  to 
appellant  were  made,  if  made  at  all,  for 
the  purpose  of  hindering,  delaying,  and  de- 
frauding thecreditors  of  David  M.  Chand- 
ler, and  were  void  as  against  theexecution 
upon  which  the  property  was  seized.  At 
the  instance  of  appellant  the  court  gave 
the  following  instructions:  -First.  The 
Jury  are  Instructed  that  all  transactions 
are  presumed  in  law  to  be  honest,  until 
the  contrary  is  proven,  and  that  fraud  is 
never  to  be  presumed.  Second.  That  the 
making  of  a  mortgage  by  a  debtor  to  se- 
cure a  creditor  Is  valid,  against  all  exist- 
ing creditors,  from  the  time  it  is  filed  for 
record  until  shown  to  be  made  to  hinder, 
delay,  or  defraud  creditors.  Third.  That 
a  debtor  has  a  right  to  prefer  one  creditor 
to  another,  and  mortgage  or  sell  his  prop- 
erty to  pay  the  preferred  creditor. 
Fourth.  That  the  taking  of  possession  of 
mortgaged  property  by  the  mortgagee, 
under  bis  mortgage,  has  the  same  effect, 
as  to  all  creditors  and  subsequent  pur- 
chasers, as  the  filing  of  the  same  f.»r  rec- 
ord." And  the  court  refused  to  give  the 
following  instructions  for  appellant,  to 
which  appellant  at  the  time  excepted: 
"Fifth.  That  if  the  jury  believe,  from  the 
evidence,  that  the  property  seized  by  the 
sheriff  was,  when  seized,  the  property  of 
the  plaintiff,  then  they  are  instructed  that 
no  demand  was  necessary  before  bring- 
ing the  action  of  replevin.  Sixth.  That  the 
claim  made  by  the  plaintiff,  at  the  time 
the  property  was  seized  by  the  sheriff,  that 
the  plaintiff  was  the  owner  of  the  prop- 
erty, was  sufficient,  without  further  de- 
mand." And  the  court,  at  the  instance 
of  appellee,  gave  the  following  instruc- 
tions: "First.  The  court  further  Instructs 
the  jury  that  when  a  transfer  of  property 
is  made  with  intent,  on  the  part  of  the 
person  making  it,  to  hinder,  delay,  or  de- 
fraud his  creditors,  and  the  party  to 
whom  the  transfer  Is  made  has  knowledge 
of  the  facts  and  circumstances  from 
which  such  fraudulent  intent  might  rea- 
sonably and  naturally  be  inferred  by  an 
ordinarily  cautious  person,  then  such 
transfer  is  fraudulent  and  void,  as  against 


the  rights  of  the  creditors.  Second.  The 
court  further  instructs  the  Jury  that  a 
chattel  mortgage  of  a  stock  of  goods  used 
in  the  way  of  retail  trade,  and  where  the 
mortgagor  Is  allowed  to  continue  in  pos- 
session of  the  property,  and  to  sell  the 
goods  in  the  usual  course  of  trade,  is  In 
law  fraudulent  and  void,  as  against  the 
creditors  of  the  mortgagor,  no  matter 
whether  the  parties  Intended  an  actual 
fraud  or  not.  Third.  The  court  further 
Instructs  the  jury  that,  In  determining  the 
question  whether  the  mortgage  in  this 
case  was  made  in  good  faith,  the  jury 
should  take  into  consideration  all  the  facts 
and  circumstances  proved  on  the  trial; 
and  if  the  jury  believe,  from  all  tho  evi- 
dence In  the  case,  that  the  mortgage  was 
not  made  In  good  faith,  or  for  a  valuable 
consideration,  but  was  made  for  the  pur- 
I  pose  of  covering  up  the  property  of  the 
!  mortgagor  so  as  to  keep  it  from  his"  c  red  - 
I  itors,  then  these  facts  would  render  the 
mortgage  fraudulent  and  void  as  to  third 
persons  and  creditors  having  claims  or 
liens  on  the  property  covered  by  the  mort- 
gage. Fourth.  The  jury  are  Instructed 
that,  if  mortgaged  chattels  in  the  posses- 
sion of  the  mortgagor  are  levied  on  by  an 
execution  against  hlro,  replevin  will  noc 
lie,  on  behalf  of  the  mortgagee  against  the 
officer,  to  recover  possession  of  the  prop- 
erty." And  to  the  giving  of  all  which  in- 
structions appellant,  at  the  time,  ex- 
cepted. 

In  order  to  determine  the  correctness  of 
the  Instructions  which  were  given  and  re- 
fused, they  must  be  considered  with  refer- 
ence to  th«  facts  of  the  case,  as  disclosed 
by  the  evidence.  Appellant  relied  for  a  re- 
covery, not  only  on  his  mortgage,  as  a 
mortgagee  In  possession,  but  also  on  a 
sale  and  delivery  of  possession  made  to 
him  by  David  M.  Chandler  on  the  7th  day 
of  July,  1892,  and  claiming  tbut  he  was  in 
the  actual  possession  of  the  property  at 
the  time  the  execution  wus  levied,  and 
that  the  property  was  taken  out  of  bis 
possession  by  appellee  as  sheriff.  Upon 
the  theory  of  the  case  that  appellant  was 
the  owner  of  the  property,  and  in  posses- 
sion of  it,  and  that  It  wus  seized  on  the 
execution,  and  taken  out  of  his  posses- 
sion, the  fifth  instruction  which  was  asked 
by  appellant,  and  refused  by  the  court, 
should  have  beea  given;  and  the  court 
erred  in  refusing  it.  The  rule  of  law  is 
elementary  that  when  the  taking  of  prop- 
erty is  wrongful,  and  the  property  is  taken 
from  the  possension  of  the  owner,  he  may 
maintain  replevin  in  the  ceplt  for  the  re- 
covery of  the  property,  without  a  demand 
and  refusal.  If  the  property  In  controver- 
sy was  the  property  of  appellant,  and  in 
his  possession,  the  execution  against  the 
goods  and  chattels  of  David  Chandler  cre- 
ated no  lien  on  the  property,  and  the  act 
of  the  sheriff  in  seizing  the  property  on 
that  execution  was  wrongful;  and  no 
demand  and  refusal  were  necessary  be- 
fore bringing  the  action. 

The  court  committed  no  error  in  refus- 
ing appellant's  sixth  instruction.  The 
fact,  ir  true,  that  appellant  claimed  the 
property  at  the  time  it  was  seized  by  ap- 
pellee on  the  execution,  was  not  such  a  de- 
mand and  refusal  as  the  law  requires  in  or- 
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der  to  maintain  an  action  of  replevin  in 
the  detinet.  Where  a  demand  is  neces- 
sary, there  mast  be  a  distinct  demand  for 
possession,  and  the  refusal  to  deliver  pcs- 
sesMionon  the  making  of  such  demand. 

As  to  the  instructions  which  appear  to 
have  been  given  at  the  Instance  of  appel- 
lee, the  first  and  third  were  erroneous,  and 
should  not  have  been  given.  A  fraudulent 
intent  on  the  part  of  a  vendor  or  mort- 
gagor to  hinder,  delay,  and  defraud  his 
creditors  is  not,  of  itself,  sufficient  to  de- 
feat the  sale  or  mortgage.  It  is  essential 
to  that  end  that  the  vendee  or  mortgagee 
should  participate  In  that  design.  The 
fraudulent  intent  must  be  mutual.  Meix- 
seli  v.  Williamson,  35  111.  529;  Herkelratb 
v.  Stookey.  68  111.  486. 

The  second  instruction  of  a  ppeliee's  se- 
ries, which  was  given  by  the  conrt,  states 
a  correct  abstract  proposition  of  law,  but 
should  have  been  modified  In  order  to 
make  it  applicable  to  appellant's  theory  of 
the  case;  and, in  the  form  as  given,  It  was 
calculated  to  mislead  the  Jury.  If  the 
mortgagor  was  permitted  to  remain  in 
the  possession  of  the  stock  of  liquors  after 
the  execution  of  thft  mortgage,  and  to -sell 
the  same  in  the  usualcourseof  retail  trade, 
and  while  he  was  so  In  possession  the  exe- 
cution went  Into  the  hands  of  the  sheriff, 
and  became  a  lieu  on  the  stock,  then  the 
instruction  would  have  been  correct,  and 
applicable,  so  far  as  the  stock  of  liquors 
was  concerned.  But  the  mortgage  includ- 
ed property  other  than  thestock  of  liquors, 
and  appellant's  claim  was  based,  not  only 
on  possession  as  mortgagee,  but  on  pos- 
HesiioD  as  vendee,  before  the  execution  was 
issued.  A  Chattel  mortgage  on  a  stock  in 
trade,  and  on  other  property,  may  be  void 
as  to  the  stock  in  trade,  for  the  reasons 
stated  in  the  instruction,  and  valid  as  to 
the  other  property.  Barnet  v.  Fergus,  61 
111.  352. 

As  to  whether  appellee's  fourth  instruc- 
tion Is  erroneous  or  not  must  depend  up- 
on Ihe  conditions  in  the  mortgage;  and. 
as  tbe  mortgage  is  not  set  out  in  the  rec- 
ord, we  have  no  means  of  determining  the 
question. 

But  there  is  still  another  ground  appear- 
ing in  the  record  why  appellee's  first,  sec- 
ond, and  third  instructions  should  not 
have  been  given.  Appellee's  defense  rested 
entirely  upon  the  execution  by  virtue  of 
which  he  seited  and  held  the  property; 
and,  unless  that  execution  was  valid,  he 
had  no  right  to  show  or  to  contend  that 
the  mortgage  and  sale  were  made  with 
the  intent  to  hinder,  delay,  and  defraud 
the  creditors  of  David  M.  Chandler.  The 
execution  upon  which  the  property  was 
seised  and  held  by  appellee  is  in  the  follow- 
ing form  :  "Territory  of  Oklahomn,  coun- 
ty of  Oklahoma— ss.:  The  territory  of 
Oklahoma  to  the  sheriff  of  said  county, 
greeting:  We  command  you,  C.  F.  Col- 
cord,  sheriff,  that  you  cause  to  be  levied, 
of  the  goods  and  chattels  in  your  baili- 
wick, of  David  M.  Chandler,  the  sum  of 
two  hundred  fifty -four 97-100 dollars,  which 
by  ihe  Judgment  of  the  probate  court  of 
eaid  county,  at  the  July  term,  1892,  where- 
in Baldridge  Brothers  obtained  a  Judg- 
ment againat  the  said  David  M.  Chandler, 
with  interest  on  tne  sum,  from  the  22d 


e.  COLCORD.  ^S35 


day  of  July,  1892,  until  paid;  and  also  the 
further  sum  of  $2.95,  the  costs  of  increase 
on  said  judgment,  and  tbe  accruing  costs; 
and  for  want  of  goods  and  chattels,  that 
you  cause  the  same  to  be  made  and  levied 
of  the  lands  and  tenements,  In  your  baili- 
wick, of  the  said  David  M.  Chandler,  and 
havo  the  money  before  the  district  court 
within  180  days  hereof  to  render  unto  the 
said  Baldridge  Bros.;  and  have  you  then 
and  there  this  writ.  Witness  my  hand 
and  the  seal  of  the  district  court,  at 
Oklahoma  City,  this  22d  day  of  July,  1892. 
Will  H.  Clark,  Clerk  of  District  Court." 
There  is  no  provision  of  law  which  au- 
thorizes and  empowers  theclerkof  the  dis- 
trict court  to  issue,  attest,  and  seal  a  writ 
of  execution  on  a  Judgment  of  the  probate 
court  such  as  tbe  one  described  in  this  ex- 
ecution; und  an  execution  so  issued  is 
absolutely  void,  and  creates  no  lien  on 
property  in  the  hands  of  the  sheriff.  In 
all  cases  where  the  probate  court  has  con- 
current Jurisdiction  with  the  district  court, 
it  must  execute  Its  own  Judgments  by  is- 
suing writs  of  execution  out  of,  and  under 
the  seal  of,  that  court.  The  law  is  well 
settled  that  a  creditor  who  has  no  lien  on 
the  property  covered  by  a  chattel  mort- 
gage cannot  be  permitted  to  assail  the 
validity  of  the  mortgage  on  the  ground 
that  it  was  made  with  Intent  to  hinder, 
delay,  and  defraud  the  creditors  of  the 
mortgagor.  In  order  to  do  so,  he  must 
not  only  obtain  a  Judgment,  bnt  must 
have  a  valid  execution  against  the  proper- 
ty of  the  mortgagor.  Ellingboe  v.  Brak- 
ken, 36  Minn.  156.  SON.  W.  Kep. 659;  Thomp- 
son v.  Van  Veen  ten,  27  N.  Y.  568,  582; 
Fearey  v.  Curamings,  11  Mich.  376, 1  N.  W. 
Rep.  946;  Bank  v.  Bates,  120  D.  S.  556,  7 
Sup.  Ct.  Rep.  679;  Cobbey,  Chat.  Mortg.  § 
774.  As  appellee  was  in  no  position  to 
Question  the  validity  of  the  chattel  mort- 
gage, or  the  alleged  sale  of  the  property 
to  appellant,  on  the  ground  that  they 
were  made  with  intent  to  binder,  delay, 
and  defraud  the  creditors  of  David  M. 
Chandler,  the  first,  second,  and  third  in- 
structions, which  were  given  at  the  in- 
stance of  appellee,  were  not  applicable  to 
any  issue  properly  in  the  case,  and  must 
have  had  a  controlling  influence  with  the 
Jury;  and  for  the  errors  of  law  occurring 
!  at  the  trial,  and  excepted  to  by  appellant, 
the  verdict  should  have  been  set  aside, 
and  a  new  trial  granted,  and  the  court 
erred  in  overruling  appellant's  motion  for 
a  new  trial. 

The  only  remaining  error  assigned, 
which  it  Is  Important  to  notice,  is  the 
overruling  of  appellant's  motion  to  set 
aside  the  verdict  on  the  ground  that  the 
Jury  failed  to  assess  and  return  the  value 
of  appellee's  IntereHt  In  the  property. 
Without  such  finding  the  verdict  was  In- 
formal and  defective,  as  It  was  Impossi- 
ble for  the  court  to  render  the  alternative 
Judgment  which  is  provided  for  by  the  stat- 
ute. St.  Oki.  p.  848,  §9.  The  Interest  of 
appellee  in  tbe  property  was  the  amount 
due  on  the  execution,  and  that  amount 
should  have  been  found  by  the  Jury  as  the 
value  of  appellee's  interest  in  the  property, 
and  the  Judgment  should  have  been  for  the 
return  of  tbe  property,  or  the  payment  ot 
that  amount.   Shahan  v.  Smith,  38  Kan. 
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474,  16  Pac.  Rep.  749;  Fowler  v.  Hoffman, 
81  Mich.  221;  Russell  v.  Butterfleld,  21 
Wend.  300.  The  probate  court  erred  in 
overruling  appellant's  motion  to  set  aside 
tbe  verdict;  and  the  Judgment  on  the  ver- 
dict, that  appellant  return  tbe  property, 
or  pay  the  value  of  the  property  to  appel- 
lee,—no  value  or  amount  being  fixed,— Ib 
erroneous,  and  should  be  reversed.  The 
judgment  ol  the  probate  court  Is  reversed, 
with  costs,  and  tbe  cause  remanded,  with 
direction  to  tbe  court  to  award  a  venire 
facias  de  novo. 


(1  Okl.  204) 

JOHNSON  v.  MOCABEE. 
(Supreme  Court  of  Oklahoma.  Jan.  27,  1893.) 
Constitutional  Law — Special  Laws— Herd 
Law. 

1.  St.  c.  8,  8  3,  known  as  the  "Herd  Law," 
which  enables  the  electors,  voting  by  districts, 
to  determine  whether  or  not  they  will  permit 
stock  to  run  at  large,  is  not  in  conflict  with 
the  organic  act,  (Act  Cong.  July  30,  1880.  24 
U.  S.  St.  at  Large,  p.  170,)  which  prohibits 
territorial  legislatures  from  passing  local  or 
special  laws  regulating  township  and  county 
affairs,  since  the  herd  law  merely  permits  the 
districts  to  regulate  their  own  affairs. 

2.  The  herd  law,  which  prohibits  the  run- 
ning at  large  of  stock  in  all  counties  except  one, 
but  which  enables  the  electors  in  all  counties  to 
determine  this  matter  for  themselves,  is  not  in 
conflict  with  a  provision  in  the  organic  act  pro- 
hibiting special  laws  where  general  laws  can  be 
made  applicable,  as  the  legislature  is  the  judge 
as  to  whether  or  not  a  general  law  can  be  made 
applicable. 

Error  from  district  court,  Canadian 
county;  A.  .1.  Seay,  Judge. 

Replevin  by  M.  T.  Johnson  against  G. 
A.  Mocabee.  From  a  judgment  in  defend- 
ant's favor,  plaintiff  brings  error.  Af- 
firmed. 

Emera  E.  Wilson,  for  plaintiff  in  error. 
C.  II.  Cars  well,  for  defendant  in  error. 

CLARK,  J.  On  the  20th  day  of  March, 
1891,  the  plaintiff  in  error,  Johnson,  com- 
menced an  action  of  replevin  against  the 
defendant,  Mocabee,  to  recover  tbe  posses- 
sion of  seven  horses  and  one  mule.  The 
defendant  answered,  setting  up  as  de- 
fense that  suid  live  stock  was  distrained 
wblle  trespassing  und  doing  damage  on 
bis  premises,  and  that  lie  held  the  same  for 
tbe  purpose  of  securing  tbe  payment  or 
the  damage  done  by  said  stock,  and  the 
costs  of  the  keeping  of  said  stock,  and 
of  appraising  the  damages.  To  the  an- 
swer tbe  plaintiff  demurred  on  tbe  ground 
tbnt  the  answer  did  not  state  facts  suffi- 
cient to  constitute  a  defense  to  the  afore- 
said action.  The  demurrer  was  overruled 
by  the  court,  and,  the  plaintiff  failing  and 
refusing  to  plead  further,  and  standing 
upon  his  demurrer,  judgment  was  entered 
for  the  defendant  for  tbe  return  of  the 
property,  and  in  default  thereof  for  the 
aforesaid  damages  and  costs,  and  the 
costs  of  this  uction,  to  which  the  plain- 
tiff excepted,  and  from  which  judgment 
be  appealed  to  this  court. 

The  position  assumed  is  that  section  3 
of  chapter  3  of  the  statutes  of  Oklahoma, 
commonly  known  as  the  "Herd  Law," 
contravenes  the  act  of  congress  of  July  30, 


1886,  found  on  page  170  of  24  St.  at  Large, 
and  therefore  is  not  valid  and  binding. 
The  said  act  of  congress  provides  "that 
the  legislatures  of  the  territories  of  tbe 
United  States  now  or  hereafter  to  be  or- 
ganised shall  not  pass  local  or  special 
laws  in  any  of  tbe  following  enumerated 
cases,"  omitting  those  not  applicable  to 
this  case  designated  " regulating  county 
and  township  affairs."  And  tbe  closing 
paragraph  provides  that  "in  all  other 
cases,  where  a  general  law  can  be  made 
applicable,  no  special  law  shall  be  enacted 
iu  any  of  tbe  territories  of  tbe  United 
8tates  by  the  territorial  legislatures  there'- 
of."  Tbe  herd  law  of  Oklahoma  Is  as  fol- 
lows: "Sec.  279.  Every  owner  of  swine, 
sheep,  goats,  stallions,  and  jacks  shall 
restrain  them  from  rnnniug  at  large  at  all 
seasons  of  the  year;  and  other  stock  shall 
be  so  restrained  unless  permitted  to  run  at 
large  as  hereinafter  provided  in  this  act." 
And  section  2S0  provides  for  the  district- 
ing of  the  counties,  and  provides  for  vot- 
ing upon  the  proposition  whether  stock 
shall  be  permitted  to  run  at  large.  Under 
this  section  tbe  question  submitted  to  tbe 
voters  are:  "Shall  stoqk  be  restrained 
from  running  at  large?  Shall  stock  be 
restrained  from  running  at  large  between 
sunset  and  sunrise?"  And  may  also  sub- 
rait  questions  whether  stock  shall  be  re- 
strained from  running  at  large  during  cer- 
tain other  times  and  periods  therein  to  be 
named.  "Sec.  282.  If  at  such  election  a 
majority  of  the  electors,  residents  of  the 
districts  so  formed,  shall  vote  in  favor  of 
either  one  of  such  regulations,  then  the 
same  shall  take  effect  and  be  in  force  with- 
in the  district  at  the  end  of  thirty  days 
after  the  election  so  held,  and  shall  con- 
tinue in  force  until  an  election  is  called 
for  a  resubmission  of  the  same  question; 
and  if  a  majority  of  the  electors  of  the 
same  district,  voting  thereon,  shall  vote 
against  said  regulation  at  tbe  resubmis- 
sion, then  the  regulation  shall  cease  to  be 
effective  at  the  end  of  ninety  days  there- 
after." The  sections  next  following  pro- 
vide a  mode  and  manner  of  distraining 
stock  trespassing  and  doing  damage,  and 
of  assessing  the. damage.  Section  309  is 
as  follows:  "It  is  hereby  declared  that 
the  provisions  of  this  act  in  regard  to  re- 
straining stock  shall  not  apply  to  the 
county  now  known  as  Beaver  county,  and 
the  same  is  hereby  declared  a  free  range 
county:  provided,  however,  the  people  of 
said  county  may  by  petition,  as  hereinbe- 
fore provided  for  free  range,  have  tbe  priv- 
ilege of  voting  on  the  restraining  of 
stock."  According  to  said  section  3,  live 
stock  is  restrained  from  running  at  large 
in  all  of  the  territory  of  Oklahoma,  ex- 
cept Beaver  county,  provided,  however, 
that  the  electors  in  tbe  district  to  be  laid 
off  may  permit  stock  to  rnn  at  large.  By 
said  section  309,  Beaver  county  is  made  a 
free-range  county,  provided,  however,  that 
the  people  of  the  county  may  by  a  vote 
restrain  stock  from  rumiing  at  large.  Tbe 
only  difference  prior  to  voting  on  tbe  sub- 
ject is  that  in  all  tbe  territory,  except 
Beaver  county,  live  stock  was  by  statutes 
restrained  from  running  at  large,  and  in 
Beaver  county  live  stock  was  permitted 
to  run  at  large.   Except  in  that  partlcu- 
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Jar,  the  statutes  and  rule  of  procedure 
were  uniform  all  over  the  territory.  Does 
section  S  come  within  the  inhibition  of 
congress,  prohibiting  the  territorial  legis- 
latures from  passing  special  or  local  acts 
regulating  conn ty  and  township  affairs? 
Regulating  county  and  township  affairs 
Is  one  of  the  enumerated  cases  upon 
which  the  legislature  cannot  pas*  special 
laws.  This  Is  not  one  of  those  enumerat- 
ed cases.  The  legislature  did  not  attempt 
to  regulate  county  or  township  affairs. 
It  merely  attempted  to  let  the  districts 
regulate  their  own  affairs.  Said  section  8 
does  not  come  within  either  the  letter  or 
spirit  of  the  nonenumerated  cases. 

Does  said  section  S  come  within  the 
clause  prohibiting  the  legislature  from  en- 
acting local  laws  where  general  laws  can 
be  made  applicable?  Suth.  St.  Const. 
pnr.75.lays  down  the  rule  as  follows:  "It 
is  now  settled  that  laws,  at  least  of  local 
application,  may  be  imperative  or  permis- 
sive. They  may  authorize  the  people  of 
cities,  villages,  townships, counties,  groups 
of  counties,  or  limited  districts,  not  other- 
wise defined  than  for  the  purpose  of  said 
act.  to  determine  for  themselves  local  ques- 
tions of  police,  taxation,  o"  any  other 
matter  affecting  their  local  welfare,  and 
the  law.  may  be  conditioned  to  carry  into 
effect  their  determination  or  option."  It 
then  cites  many  cases  where  the  popular 
vote  has  decided  whether  given  laws  shall 
be  enforced  locally  or  not,  and  cites  con- 
tributions to  the  building  of  railroads, 
bonding  cities,  removing  county  seats, 
license  or  prohibition  of  the  liquor  traffic, 
bow  paupers  shall  be  kept,  whether  tbey 
shall  or  shall  not  have  free  schools,  and 
whether  domestic  animals  shall  be  permit- 
ted to  rnn  at  large.  This  Is  one  of  the 
nonenumerated  subjects.  Upon  this  class 
of  cases,  when  acts  have  been  passed,  the 
courts  have  generally  considered  the  legis- 
lative judgment  as  conclusive  and  final. 
Courts  are  reluctant  to  enter  upon  the  in- 
quiry, and  usually  accept  the  judgment  of 
the  legislature,  as  exercised  within  its  ex- 
clusive legislative  domain.  Suth.  St. 
Const.  §  117.  The  above-quoted  act  of 
congress  of  July  30, 1886,  has  its  counter- 
part in  the  constitution  of  many  of  the 
status.  It  has  been  generally  held  that  in 
such  cases  the  legislature  has  a  discretion 
In  nonenumerated  cases,  and  that  the 
court  should  not  attempt  to  control  the 
discretion  of  the  legislature.  Stocking  v. 
State,  7  Ind.  328;  State  v.  Hitchcock,  1 
Kan.  178;  State  v.  County  Court,  50  Mo. 
817. 

The  whole  act,  taken  together,  (the  herd 
law.)  leads  to  the  conclusion  that  the  leg- 
islature did  not  intend  to  apply  the  law 
restraining  stock  from  running  at  large 
to  the  whole  territory.  By  striking  out 
section  309,  a  much  broader  scope  would 
be  given  to  the  act  than  tho  legislature 
ever  intended  It  should  have.  It  was  un- 
doubtedly intended  that  the  whole  act 
should  take  effect.  It  frequently  happens 
that  part  of  a  statute  may  be  constitu- 
tional, and  a  part  be  void,  and  the  void 
part  not  vitiate  the  other  provision;  but 
in  such  cases  the  valid  part  must  be  com- 
plete, and  in  accord  with  the  legislative 
Intent,  and  it  must  not  have  a  broader 
v.32p.no.4— 22 


scope,  as  to  subject  or  territory,  when  the 
void  part  Is  stricken  out.  Strike  out  sec- 
tion 809,  and  a  broader  scope  Is  given  to 
the  article  than  the  legislature  Intended. 
The  result  must  be  that  the  whole  act 
must  stand,  or  it  must  be  held  void.  The 
legislature  was  composed  of  men  of  aver- 
age good  sense,  who  were  familiar  with 
the  whole  of  Oklahoma,  and  the  wants, 
circumstances,  and  surroundings  of  the 
people.  What  a  re  the  facts?  Beaver  coun- 
ty is  a  narrow  strip  of  land,  extending 
away  to  the  northwest,  188  miles  long, 
and  34  miles  wide.  A  large  portion  of  it 
has  not  yet  been  brought  into  market. 
Its  climate  and  rainfall  are  quite  different 
to  the  rest  of  the  territory.  It  Is  well  and 
particularly  adapted  to  the  raising  of  live 
stock,  in  which  industry  the  people  are 
more  largely  engaged  than  in  the  remain- 
der of  Oklahoma.  The  population  Is  thin- 
ly scattered  over  that  great  couaty.  Were 
the  settlers  required  to  fence  their  stock, 
or  restrain  It  from  running  at  large,  the 
grass  on  those  prairies  would  not  only  be 
of  no  benefit  to  humanity,  but  would  be  a 
constant  menace  to  the  lives  aud  property 
of  the  settlers.  The  legislature  thought  it 
better  to  let  the  stock  consume  the  grass, 
rather  than  let  the  burning  grass  consume 
the  substance  of  the  settlers,  and  the  set- 
tlers themselves.  In  the  other  six  counties 
organized  at  the  time  of  the  sitting  of  the 
legislature  there  were  one  or  more  fam- 
ilies on  each  quarter  section  who  were  en- 
gaged in  farming  and  in  raising  stock  on 
a  much  smaller  scale.  The  situation  and 
surroundings  of  the  people  of  these  two 
localities,  widely  separated,  were  very  dif- 
ferent. The  legislature  said  to  the  people 
of  Beaver  county,"  Vour  stock  may  run  at 
large,  except  in  such  districts  as  you  may 
at  any  time  vote  to  restrain  It."  To  the 
people  In  the  rest  of  Oklahoma  it  said, 
"You  shall  restrain  your  stock,  except  in 
such  districts  as  you  vote  to  let  it  run  at 
large."  Experience  has  taught  us  that 
special  or  local  legislation  has  frequently 
become  necessary  in  other  matters.  Why 
not  in  this?  The  act  of  congress,  and  the 
similar  constitutional  provisions,  all  rec- 
ognize that  fact.  Who,  then,  must  judge 
whether  general  or  special  laws  will  sub- 
serve the  interests  of  the  people  best  In  the 
nonenumerated  cases?  Unquestionably, 
the  legislature,  In  the  first  instance.  If  so. 
what  right  have  the  courts  to  control  or 
review  the  action  of  that  body?  Shall 
this  court  say  that  that  body  did  not  leg- 
islate wisely  ? 

The  conclusion  arrived  at  is  that  the 
whole  act  is  valid, and  that  the  overruling 
of  the  demurrer  to  the  answer  was  correct. 

The  judgment  of  the  district  court  is  af- 
firmed. 


(1  OkJ.  232) 

CONGOR  v.  OLDS. 

(Supreme  Court  of  Oklahoma.  Jan.  27,  1803.) 

Forcible  Detainer — Evidence — Tenant  Hold- 
ing Over  —  Notice  to  Qcit  —  Review  on  Ap- 
peal. 

1.  In  forcible  detainer  against  a  tenant,  a 
deed  by  defendant's  lessor  conveying  the  prem- 
ises to  plaintiff  is  admissible  in  evidence,  though 
defectively  acknowledged,  as  showing  plaintiff 
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to  be  the  assignee  of  the  lessor,  and  entitled  to 
possession. 

2.  Parol  evidence  is  admissible  to  show 
that  in  a  lease  executed  by  an  agent  a  mistake 
was  made  as  to  the  principal's  name. 

3.  After  the  expiration  of  the  lease,  a  pay- 
ment of  a  sum  less  than  the  monthly  rent  re- 
served does  not  operate  as  a  renewal;  and  the 
tenant  is  liable  to  be  removed  as  a  tenant  hold- 
ing over,  under  a  statute  which  declares  that  a 
tenant  shall  be  deemed  to  be  holding  over  his 
term  whenever  he  has  failed  or  refused  to  pay 
the  rent,  or  any  part  of  it,  when  due. 

4.  Service  of  a  notice  to  quit  on  a  tenant  a 
week  before  bringing  forcible  detainer  is  a  suffi- 
cient compliance  with  a  statute  requiring  such 
notice  to  be  served  at  least  three  days  before 
bringing  suit 

5.  In  a  forcible  detainer  against  a  tenant 
holding  over,  an  objection  that  a  judgment  in 
plaintiffs  favor  should  not  have  been  for  the 
recovery  of  the  whole  of  the  leased  premises  be- 
cause plaintiff's  agent  remained  in  possession  of 
a  small  portion  thereof  cannot  be  raised  for  the 
first  time  on  appeal. 

Appeal  from  district  court,  Logan  coun- 
ty ;  E.  B.  Green,  Judge. 

Forcible  detainer  by  W.  B.  Congor 
against  H  C.  Olds,  originally  brought  in 
justice's  court.  There  was  a  Judgment  in 
plaintiff'*  favor,  and  defendant  appealed 
to  the  district  court.  Judgment  being 
again  rendered  in  plaintiff's  favor,  defend- 
ant again  appealed.  Affirmed. 

Fred.  M.  Elkin,  for  appellant.  Brown 
&  So  ward,  for  appellee. 

CLARK,  J.  This  Is  an  action  of  forci- 
ble detainer  commenced  on  the  10th  of 
June,  1890,  in  a  Justice's  court,  In  Logan 
county,  in  the  first  district,  where  judgr 
ment  was  rendered  against  the  defendant, 
from  which  he  appealed  to  the  district 
court.  In  the  district  court  of  said  coun- 
ty, by  agreement  of  parties,  a  jury  was 
waived,  and  the  case  was  tried  by  the 
court,  and  a  judgment  in  words  and  fig- 
ures following  was  rendered:  "It  is  there- 
fore considered,  orAvred,  and  adjudged  by 
the  court  that  the  plaintiff  recover  from 
said  defendant  the  possession  of  lot  six- 
teen, (16,)  in  block  forty -five,  (45,)— the 
tract  of  land  in  controversy,— and,  fur- 
ther, that  the  plaintiff  recover  from  said 
defendant  all  plaintiff's  costs  in  his  behalf 
expended."  From  that  judgment  the  de- 
fendant, H.  C.  Olds,  appealed  to  this 
court,  and  assigns  10  causes  for  reversal, 
in  substance  as  follows,  to  wit:  (1)  The 
decision  of  the  court  is  contrary  to  law. 
(2)  The  decision  of  the  court  is  not  sus- 
tained by  sufficient  evidence.  (3)  The  court 
erred  in  admitting  in  evidence  a  copy  of 
the  lease  from  Hamilton  S.  Wicks  to  H. 
C.  Olds.  (4)  The  court  erred  in  admitting 
in  evidence  the  testimony  of  John  C.  Wicks 
showing  that  the  name  of  H.  S.  Wicks 
was  Inserted  In  the  lease  by  mistake.  (5) 
The  court  erred  in  admitting  in  evidence 
the  deed  from  H.  S.  Wicks  to  W.  B. 
Congor.  (6)  This  is  the  same  in  substance 
as  the  fifth.  (7)  The  court  erred  in  ad- 
mitting In  evidence  a  copy  of  the  notice  to 
quit,  dated  January  25,  1890.  (8)  This  is  in 
nubstance  the  same  as  the  third.  (9) 
This  is  the  same  in  substance  as  the  fourth. 
(10)  The  court  erred  in  overruling  the  ob- 
jection of  the  defendant  to  the  testimony 
of  John  C.  Wicks  tending  to  show  that 


W.  B.  Congor  was  the  owner  of  the  lot  in 
controversy,  and  that  H.  S.  Wicks  had 
formerly  been  the  owner. 

The  plaintiff  claimed,  and  Introduced 
testimony  tending  to  show,  that  he  was 
the  owner  of  the  property  in  question, 
and  entitled  to  the  possession  thereof,  and 
that  he  leased  the  same  to  the  defendant 
for  the  term  of  three  months  for  the  sum  of 
$00,  and  that  after  the  expiration  of  said 
lease  he  paid  an  additional  sum  of  $5,  and 
that  he  subsequently  refused  to  slgp  an- 
other lease,  pay  any  more  rent,  or  recog- 
nize the  plaintiff  as  his  landlord,  or  sur- 
render the  possession  of  the  property.  The 
defendant  admitted  in  bis  testimony  that 
he  leased  the  property,  and  went  Into  pos- 
session of  the  lot  In  dispute,  about  the  7th 
of  October.  18S9.  and  that  he  paid  for  the 
rent  of  Raid  premises  until  the  7th  of  Jan- 
uary, 1890,  the  sum  of  $60,  and  that  the 
rent  had  been  paid  to  John  Wicks,  and 
that  after  the  expiration  of  the  lease  be 
bad  paid  $5  additional  rent  to  Hamilton 
S.  Wicks.  He  admitted  that  he  went  into 
possession  as  tenant  of  Hamilton  S. 
Wicks,  but  denied  that  be  had  been  or 
was  a  tenant  of  W.  B.  Congor.  The  de- 
fendant ahjo  cluimed  that  at  the  time  he 
paid  the  said  sum  of  five  dollars-— a  day  or 
two  after  his  lease  expired— lie  mentioned 
the  fact  that  his  lease  had  expired  to 
Hamilton  S.  Wick*,  and  that  Hamilton  S. 
Wicks  replied  to  him,  "My  brother  and  I 
will  be  at  yourplacelna  few  days,  and  we 
will  make  a  new  lease  of  the  premises;" 
that  he  had  not  heard  of  W.  B.  Congor, 
and  never  had  heard  of  his  being  Interest- 
ed in  the  property,  until  the  second  lease 
was  presented  a  few  days  afterwards. 
The  payment  of  the  money  to  Hamilton  S. 
Wicks  was  denied  by  John  Wicks;  he 
(John  Wicks)  testifying  that  the  money 
was  paid  to  himself  in  person  as  the  at- 
torney of  W.  B.  Congor. 

Before  considering  the  sufficiency  of  the 
evidence,  the  admissibility  of  the  evidence 
should  first  be  determined.  To  maintain 
his  allegation  that  he  was  entitled  to  the 
possession  of  the  property  in  question,  the 
plaintiff,  W.  B.  Congor,  introduced  in  evi- 
dence the  testimony  of  John  C.  Wicks,  who 
swore  that  he  leased  the  property  in  ques- 
tion on  the  7tb  day  of  October,  1889,  for 
the  term  of  three  months,  to  the  defend- 
ant, H.  C.  Olds,  and  one  Harry  Bulgen; 
that  the  property  belonged  to  W.  B.  Con- 
gor; that  the  leane  was  in  writing,  but 
that  in  the  hurry  he  used  a  form  of  lease 
prepared  for  Hamilton  S.  Wicks,  and  It 
appeared  therein  by  mistake  that  Hamil- 
ton S.  Wicks  was  the  owner  and  lessor, 
w  hereas,  in  fact,  the  property  belonged  to 
W.  B.  Congor  at  the  time  the  lease  was  ex- 
ecuted, and  that  Hamilton  S.  Wicks  had 
sold  it  to  him.  The  witness  further  swore 
that  the  original  lease  had  been  used  in 
evidence  before  the  townsite  board,  and 
had  been  lost,  and  could  not  be  found. 
He  Introduced  In  evidence  what  he  swore 
was  a  copy,  with  the  exception  of  names 
and  date,  which,  when  filled  up,  would 
make  it  read  as  follows:  "This  indenture, 
made  this  7th  day  of  October,  1889.  by  and 
between  Hamilton  S.  Wicks,  lessor,  and 
H.  C.  Olds  and  Harry  Bulgen,  lessees,  all  of 
the  town  of  Guthrie,  Indian  Territory. 
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witnesaetb,  that  for  and  in  consideration 
ofthesuru  of  f20  to  be  paid  monthly  in 
advance,  by  the  said  lessees  to  the  said 
lessor,  or  to  his  attorney,  the  said  lessor 
hereby  leases  to  the  said  lessees  the  follow- 
ing described  property,  to  wit:  The  orie- 
Btory  frame  building  formerly  known  as 
the  'Cozy  Restaurant,'  and  occupied  us  a 
restanrunt,  situated  on  lot  sixteen,  (16,) 
block  forty-five,  (45.)  fronting  on  Okla- 
homa avenue.  It  is  hereby  further  agreed 
that  the  terms  of  this  lease  are  for  three 
months  from  the  7tb  day  of  October,  1889, 
and  the  suid  lessees  will  vacate  the  said 
building  and  lot  on  which  it  stands  at 
the  expiration  of  the  term  of  this  lease,  un- 
less renewed  in  writing  on  the  back  of  this 
lease.  It  is  further  agreed  and  understood 
by  and  between  the  parties  hereto  that  the 
lessees  claim  no  title,  and  will  claim  no 
title,  to  the  building  or  lot  on  which  it 
stands,  and  that  all  improvements  made 
on  or  to  the  said  building  shall  belong  to 
the  said  lessor,  and  no  cluim  shall  be  made 
to  them  by  the  said  lessees.  In  witness 
whereof,  we  affix  our  hands  and  seals. 
Hamilton  S.  Wicks.  By  John  C.  Wicks,  His 
Attorney.  H.  C.  Olds.  Harry  Bulgen." 
To  the  introduction  of  the  copy  in  evi- 
dence, and  the  testimony  of  John  C.  Wicks 
that  a  mistake  was  made  in  the  contract, 
and  to  the  introduction  of  oral  testimony, 
tending  to  show  that  the  plaintiff  was 
the  owner  of  the  property,  and  entitled  to 
the  possession  thereof,  the  defendant  ob- 
jected. These  questions  cover  the  3d,  4th, 
Ktb.and  9th  assignments  of  error.  In  con- 
nection therewith,  it  would  be  well  to 
consider  the  5th,  6th,  and  10th  assign- 
ments of  error,  to  wit,  that  the  court 
erred  in  admitting  in  evidence  the  deed 
from  H.  S.  Wicks  to  W.  B.  Congor,  and 
la  admitting  in  evidence  the  testimony  of 
John  C.  Wicks  tending  to  show  that  the 
plaintiff  was  the  owner  of  the  lot  in  ques- 
tion. The  deed  from  Hamilton  S.  Wicks 
to  W.  B.  ConKor  of  the  premises  in  ques- 
tion bore  date  on  the  15th  day  of  June, 
1889,  and  purported  to  convey  and  quit- 
claim to  said  Congor,  for  the  consideration 
of  f 1,700,  said  premises,  and  to  have  been 
executed  before  James  G.  Young,  a  notary 
public  of  Jackson  county,  Mo.  Attached 
to  the  notary's  certificate  are  the  follow- 
ing words:  "My  commission  or  term  of 
office  expires  on  the  3d  day  of  June.  A.  D. 
1889."  In  this  class  of  actions  only  the 
right  of  possession  can  be  tried,  and  not 
the  title  to  the  premises.  Deeds  may  be 
received  in  evidence,  not  for  the  purpose 
of  proving  title,  but  to  establish  the  right 
of  possession.  Pettit  v.  Black,  13  Neb. 
142;  Smith  v.  Kaiser,  17  Neb.  187.  That 
was  all  the  purpose  for  which  the  deeds  in 
question  could  be  used.  It  tended  to  show 
that  the  plaintiff  was  the  assignee  of 
Hamilton  3.  Wicks,  and  entitled  to  all  the 
rights  of  said  Wicks.  The  defendant  ob- 
jected to  the  admission  of  evidence  of  said 
deed,  because  the  execution  had  not  been 
properly  acknowledged.  The  defendant 
does  not  claim  to  be  the  owner  of  the 
property.  He  admits  that  he  went  Into 
possession  as  a  tenant,  not  of  the  plain- 
tiff, bnt  as  a  tenant  of  Hamilton  S.  Wicks, 
and  admits  that  his  term  had  expired.  A 
defective  acknowledgment  did  not  affect 


him  or  bis  rights.  He  was  not  a  pur- 
chaser for  a  valuablo  consideration.  He 
must  have  been  such  to  question  the 
validity  of  the  certificate  of  acknowledg- 
ment. As  between  the  parties,  the  sign- 
ing, sealing,  in  the  presence  of  witnesses, 
and  delivering  of  the  deed,  conveyed  the 
interest  of  Hamilton  S.  Wicks  to  the  plain- 
tiff. At  the  date  of  the  execution  of  the 
deed,  June  18, 1889,  there  was  not  in  force 
in  this  territory  any  law  prescribing  that 
there  should  be  an  acknowledgment.  By 
the  common  law,  chat  was  not  necessary. 
As  between  the  parties  in  interest,  the 
acknowledgment  might  be  treated  as  sur- 
plusage, and  the  deed  would  be  valid.  In 
this  action  it  was  admissible  in  evidence  as 
tending  to  show  that  the  plaintiff  was  the 
assignee  of  Hamilton  S.  Wicks,  and  enti- 
tled to  the  possession  of  the  property. 
Gibbs  v.  Swift,  12  Cush.  393.  Section  6716 
of  the  Statutes  reads  as  follows:  "The 
legality  of  the  execution,  acknowledgment, 
proof,  form,  or  record  of  any  conveyance 
or  other  instrument  made  before  this 
chapter  goes  into  effect,  executed ,  acknowl- 
edged, proved,  or  recorded,  is  not  affected 
by  anything  contained  in  this  chapter,  but 
depends  for  Its  validity  and  legality,  ex- 
cept as  to  seals,  upon  the  laws  in  force 
when  the  acts  were  performed."  Section 
6717  is:  "All  conveyancesof  real  property 
made  before  this  chapter  goes  into  effect, 
and  acknowledged  or  proved  according 
to  the  laws  in  force  at  the  time  of  making 
and  acknowledgment  or  proof,  have  the 
same  force  as  evidence;  and  may  be  re- 
corded in  the  same  manner  and  with  like 
effect  as  conveyances  executed  and  ac- 
knowledged in  pursuance  of  thischapter." 
Prior  to  May  2,  1890,  there  was  no  stat- 
ute in  this  territory  on  the  subject  of  the 
execution  and  acknowledgment  of  con- 
veyances. Therefore,  if  executed  in  ac- 
cordance with  the  common  law,  which  did 
not  require  an  acknowledgment,  they 
have  the  same  force  as  evidence  as  a  deed 
executed  and  acknowledged  under  the 
present  statute.  That  part  of  the  testi- 
mony of  John  C.  Wicks  wherein  he  swore 
that  the  plaintiff  was  the  owner  of  the 
property  in  question,  and  to  which  the 
defendant  objects,  could  not  hurt  the 
defendant  in  the  leaBt,  except  so  far  as  it 
tended  to  show  that  the  plaintiff  was 
rightfully  entitled  to  the  possession,  and 
that  far  it  was  admissible.  This  was  not 
an  action  to  try  title,  but  right  of  posses- 
sion, and  the  testimony  couid  not  reach 
further  than  thai.  Oral  testimony  is  al- 
ways admissible  when  tending  to  show 
right  of  possession. 

It  was  also  assigned  as  error  and  argued 
that  the  admission  of  a  copy  of  the  lease 
in  evidence  was  error,  because  the  proper 
ground  had  not  been  laid,  and  because  no 
assignment  bad  been  made  to  the  plain- 
tiff; and  because  it  was  an  attempt  to 
vary  the  terms  of  a  written  instrument 
by  oral  testimony.  If  the  original  lease 
was  admissible  in  evidence,  the  copy  was 
clearly  admissible  after  the  witness  John  C. 
Wicks  testified  that  the  original  lease  had 
been  used  before  the  townsite  board,  and 
lost,  and  that  diligent  search  had  been 
mude  for  it,  and  that  It  could  not  befound. 
I  It  Is  conceded  by  the  defendant  that  be 
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leased  the  property  for  the  term  of  three 
months  at  $ 20  per  mouth.  That  the  term 
expired  on  the  7th  of  January,  1890,  and 
that  he  rented  it  from  John  V.  Wicks  as 
agent.  These  matters  constitute  all  the 
essentials  of  a  lease  Is  he  in  a  position 
to  take  any  exception  to  or  quentlon 
who,  in  fact,  was  bis  lessor?  As  a  tenant, 
it  was  his  duty  to  vacate  when  his  term 
expired.  At  that  time  Hamilton  S.  Wicks 
was  present  in  person,  and  John  C.  Wicks, 
acting  as  the  agent  for  W.B.  Congor;  and 
he  knew  that  Hamilton  S.  Wicks  did  not 
claim  the  property,  and  that  the  plaintiff 
did.  He  should  have  then  surrendered  the 
possession  of  the  premises  to  the  agent  of 
the  pluintitf.  He  should  have  lived  up  to 
his  agreement,  wherein  he  promised  not 
to  claim  the  property,  but  vacate  it  at 
the  expiration  of  bis  lease.  It  was  not 
a  material  question  who  was  his  lessor, 
as  he  had  occupied  the  premises  for  the  full 
term  of  bis  lease.  The  deed  from  Hamil- 
ton S.  Wicks  to  the  plaintiff  would  take 
effect  at  least  from  the  time  of  delivery 
and  acceptance.  It  certainly  must  be  con- 
strued as  delivered  and  accepted,  when 
the  plaintiff  or  his  agent  made  demand  on 
the  defendant  for  the  vacation  of  the 
premises.  The  defendant  swears  that 
he  never  heard  of  W.  B.  Congor  as  his 
landlord  until  the  presentation  of  the  sec- 
ond lease  to  him  to  sign,  after  the  expira- 
tion of  the  term  of  the  written  lease,  dat- 
ed October  7, 1890,  and  after  the  payment 
of  the  five  dollars.  The  testimony  shows 
that  tbis  deed  was  filed  for  record  in  the 
city  of  Guthrie  on  the  21st  day  of  June,  A. 
D.  1889,  at  11 :47  o'clock  a.  m.,  and  record- 
ed in  Book  5,  page  162.  This  tended  to 
show  that  the  conveyance  of  Hamilton  S. 
Wicks  to  the  plaintiff  was  notorious,  pub- 
lic, and  in  good  faltb,  whether  the  defend- 
ant ever  beard  of  the  plaintiff  or  not. 
The  law  has  been  clearly  stated  on  the 
subject  of  correction  of  errors  in  deeds  as 
follows  by  an  eminent  Illinois  Judge: 
"Error  of  expression  is  unessential  when 
there  is  no  srror  as  to  the  thing  referred 
to.  The  name  is  mutable  and  immaterial. 
It  is  the  thing  Intended  alone  that  is  im- 
mutable and  material,  when  the  opera- 
tion of  a  deed  or  a  contract  is  to  be  con- 
sidered. Consequently  a  designation  of  an 
Individual  can  be  corrected  by  parol  so 
as  to  bring  out  the  person  intended  in  the 
document,  and  evidence  is  admissible  to 
show  that  a  grantor  executed  a  deed  by 
other  than  his  real  name.  Nixon  v.  Cob- 
lelgh,  52  111.  3*7."  There  was  no  error  in 
the  thing  referred  to,  but  the  position 
taken  Is  that  the  agent  of  the  lessor  exe- 
cuted the  lease  in  the  wrong  name,  and 
that  the  mistake  cannot  be  corrected  by 
parol.  Suppose  the  defendant  bad  .at- 
torned to  the  plaintiff,  and  that  the  heirs 
of  Hamilton  S  Wicks  had  brought  suit 
for  the  possession  of  the  land  iu  question, 
could  not  the  defendant  have  answered 
that  there  was  a  mistake  in  the  lease,  and 
that  the  plaintiff,  Congor,  was  the  real 
lessor,  and  proved  that  fact  by  parol? 

The  defendant  also  argued  that,  the  lease 
having  expired,  and  that,  having  paid 
thereafter  as  rent  an  additional  sum,  the 
lease  was  thereby  renewed,  subject  to 
the  terms  and  conditions  of  the  former 


lease,  and  that  be  was  not  liable  to  be 
removed  as  a  tenant  holding  over.  Section 
1021,  on  pasre  983,  of  the  Nebraska  Stat- 
utes, then  in  force  in  this  territory,  Is  as 
follows:  "  A  tenant  shall  be  deemed  to  be 
holding  over  his  term  whenever  he  has 
failed,  neglected,  or  refused  to  pay  the  rent, 
or  any  part  thereof,  when  the  same  was 
due."  The  testimony,  undisputed,  shows 
that  a  day  or  two  after  the  lease  expired 
the  defendant  paid  as  rent  the  sum  of  five 
dollars,  and  subsequently  refused  to  pay 
any  more  rent,  or  to  surrender  the  prem- 
ises, and  did  not  pay  any  more.  To  place 
himself  in  the  position  be  claimed,  he 
should  have  paid  f  20,— another  month's 
rent, — and  repeated  the  same  at  the  begin- 
ning of  each  month  as  it  came  around. 

The  defendant  further  objected  to  the 
admission  in  evidence  of  a  copy  of  the 
notice  .to  quit,  dated  January  25,  1890. 
Section  1022,  on  page  984,  or  the  Stat- 
utes of  Nebraska,  is  as  follows :  "It  shall 
be  the  duty  of  the  parties  desiring  to  com- 
mence an  action  under  this  chapter  [forci- 
ble detainer]  to  notify  the  adverse  party 
to  leave  the  premises  for  the  possession 
of  which  the  action  is  about  to  be 
brought,  which  notice  shall  be  served  at 
least  three  days  before  commencing  the  . 
action  by  leaving  a  written  copy  with  the 
defendant,  or  at  his  usual  place  of  abode, 
if  he  cannot  be  found."  Two  notices  to 
vacate  the  premises  were  served  on  the 
defendant,— one  January  25,  1890,  and  one 
June  11,  1890;  the  last  at  least  a  week  be- 
fore the  action  commenced.  It  does  not 
appear  that  auy  attempt  was  made  to  ac- 
count for  the  absence  of  the  origiual  no- 
tice served  January  25, 1890,  but  no  ex- 
ception was  taken  in  the  asHlgnment  of 
error  to  the  second  notice,  served  June 
11,1890.  The  original  notice  of  that  date 
was  Introduced,  and  proof  of  service 
made.  The  above  quotation  from  the 
statutes  answers  the  objection  that  suffi- 
cient notice  was  not  given. 

It  was  also  assigned  as  error  that  the 
decision  of  the  court  was  contrary  to  law. 
It  was  argued  that  the  action  was  to 
recover  the  possession  of  lot  16,  in  block 
45,  in  Guthrie,  and  that  the  lease  and  the 
oral  testimony  showed  that  there  was 
leased  to  the  defendant  a  one-story  build- 
ing, 12  by  16  or  20  feet,  and  that  there  was 
another  building  on  the  same  lot,  the  pos- 
session of  which  was  not  surrendered  to 
the  defendant,  and  thattbe  evidence  was 
not  sufficient  to  sustain  a  Judgment  for 
the  possession  of  said  lot  16.  The  lease 
was  made  In  writing,  with  a  full  knowl- 
edge of  all  the  facts.  It  shows  that  there 
was  leased  to  the  defendant  a  one-story 
frame  building  on  said  lot  16.  It  also 
shows  that  the  defendant  agreed  to  va- 
cate said  building  and  the  lot  on  which  It 
stands,  and  also  .that  the  defendant 
claimed  no  title,  and  agreed  to  claim  no 
title,  to  the  building  or  lot  on  wbich  It 
stood.  John  C.  Wicks  testified  that "  there 
was  an  adjoining  building  that  stood 
partly  on  the  lot  and  partly  on  the  lot  ad- 
Joining  on  the  east.  The  building  that  ad- 
joins on  the  east  I  had  my  desk  In,  partly 
as  a  protection  to  the  property ;  and  I 
occupied  that  desk.  That  Is  where  I  kept 
my  real-estate  office."   The  defendant  tea- 
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tifled  as  follows*  "Question.  Yon  may 
state  when  you  first  went  Into  possession 
of  the  lot  in  controversy.  Answer.  The 
first  of  October,  1889,— about  the  first  of 
October.  Q.  You  may  state  under  what 
conditions  you  went  In.  A.  I  went  in 
under  a  lease  of  the  premises."  The  tes- 
timony is  indefinite  as  to  when,  where, 
and  how  long  the  agent  of  the  plaintiff 
held  his  office  in  the  building  on  the  line 
east  of  the  lot,  and  how  large  a  spot 
was  covered,  and  whether  he  held  or  sur- 
rendered the  control  of  that  spot  of 
ground  at  the  time  of  the  lease.  Tbe  fact 
that  the  defendant  admitted  under  oalb 
that  he  went  into  possession  of  tbe  lot, 
and  that  he  afterwards  In  bad  faith 
"jumped"  the  lot,  tends  to  show  that  he 
was,  at  tbe  time  suit  was  commenced.  In 
possession  of  the  whole.  Tbe  question 
whether  there  was  a  minute  portion  of 
that  lot  held  by  tbe  agent  of  the  lessor 
was  raised  for  the  first  time  In  this  court. 
To  make  it  available  here  it  should  have 
been  raised  In  the  court  below.  This 
court  held  in  the  case  of  Seeley  v.  Adam- 
son,  26  Pac.  Rep.  1069,  where  the  plaintiff 
commenced  an  action  for  the  possession 
of  the  whole  of  a  quarter  section,  but 
it  appeared  that  she  bad  in  actual  posses- 
sion a  small  tract  in  one  corner  thereof,— 
the  court  held  "that  what  is  required 
Is  substantial,  and  not  technical,  accuracy 
The  law  will  not  regard  mistakes  which 
do  not  mislead  the  party  notified.  Mr. 
Adamson  could  not  be  misled  by  the  de- 
scription in  this  case.  Had  he  surrendered 
the  possession  of  what  he  held,  then 
Maggie  Seeley  would  have  had  all  that  the 
notice  called  for.  The  law  does  not  take 
notice  of  such  small  things."  Had  the  de- 
fendant called  the  attention  of  the  district 
court  to  even  this  slight  error  in  tbe  de- 
scription of  the  premises  of  which  he 
wns  in  the  actual  possession,  if  there  was 
any  such  error,  the  court  would  ha  veglveu 
it  dne  consideration.  The  evidence  In  this 
case  clearly  shows  that  the  plaintiff  was 
entitled  to  recover.  It  shows,  and  Is  not 
contradicted,  that  the  defendant  leased 
the  premises,  and,  at  the  expiration  of 
bis  lease,  refused  to  surrender  or  vacate 
the  premises,  but  proposed  to  hold  them, 
and  claim  them  as  his  own.  To  enable 
him  to  set  np  a  claim  to  the  property, 
he  should  first  have  surrendered  to  his 
lessor  the  actual  occupancy  and  posses- 
sion of  the  premises,  and  then  commenced 
proceedings  to  recover  his  tuteresttberein, 
if  any.  Any  other  rule  would  be  Illegal, 
inequitable,  and  unjust,  and  would  tend 
to  tbe  production  of  violence  and  disor- 
der. The  judgment  of  the  district  court 
should  be  affirmed,  with  costs. 


(1  Okl.  244) 

RIDER  v.  BROWN  et  al.,  County  Commis- 
sioners. 

(Supreme  Court  of  Oklahoma.  Jan.  27,  1893.) 

Mandamus—  Rcle  to  Show  Cause  —  Election- 
Canvass  op  Votes. 
1.  St.  §  5064,  which  provides  that  the  writ 
of  mandamus  shall  be  issued  on  affidavit  and 
motion,  and  shall  be  made  returnable  as  the 
court  shall  direct,  does  not  prohibit  the  court 


from  making  a  rule  to  show  cause,  so  as  to  en- 
able it  to  determine  whether  any  writ  should  is- 
sue. 

2.  It  is  the  better  practice  to  issue  a  writ 
of  mandamus  in  the  name  of  the  territory,  on 
relation  of  the  party  interested,  though,  per- 
haps, such  writ  might  issue  in  the  name  of 
such  party  under  the  code  provision  requiring 
the  real  party  in  interest  to  sue. 

8.  Under  St  c.  32,  §  2798,  constituting  the 
existing  hoard  of  county  commissioners  of  a 
specified  county  a  board  of  canvassers,  to  de- 
termine the  result  of  a  special  election,  a  new 
board  of  commissioners,  elected  at  such  election, 
have  not  the  power  to  canvass  the  vote,  and 
issue  certificates  of  election  to  other  persons 
claiming  under  such  election. 

Error  to  district  court,  Canadian  coun- 
ty;  A.  J.  Seay,  Judge. 

Mandamus  by  Charles  Rider  against 
George  F.  Brown  and  others,  county  com- 
missioners, to  compel  defendants  to  issue 
to  plaintiff  a  certificate  of  election  to  tbe 
officer  of  register  of  deeds.  From  a  judg- 
ment in  favor  of  defendants,  plaintiff 
brings  error.  Affirmed. 

Simpson  A  Smedly,  for  plaintiff  in  error. 
Klrkpatrick  &  Blake,  for  defendants  in 
error. 

CLARK,  J.  On  tbe  11th  day  of  March, 
1891/ the  plaintiff  in  error  filed  his  com- 
plaint In  tbe  office  of  the  district  court  of 
Canadian  county,  wherein  he  represented 
that  he  was  a  candidate  for  the  office  of 
register  of  deeds  of  said  county  at  the  spe- 
cial election  held  therein  on  tbe  3d  day  of 
February,  1891,  and  that  at  said  election 
he  received  the  largest  number  of  votes 
east  for  any  candidate  for  said  otflce.  He 
further  represented  that  the  then  county 
commissioners  of  said  county,  Spencer  W. 
Johnson,  George  F.  Brown,  and  Thomas 
Jenson,  canvassed  the  votes  cast  at  said 
election  on  tbe  19th  day  of  February,  1891, 
with  the  above  result;  and  that  he 
requested  said  board  of  county  commis- 
sioners to  deliver  to  him  a  certificate  of 
said  election,  which  request  was  denied ; 
and  that  tbe  term  of  office  of  said  com- 
missioners expired  ou  the  23d  day  of  said 
month.  Tbe  plaintiff  further  alleged  that 
on  the  23d  day  of  said  month  the  above- 
named  defendants  were  qualified  as  coun- 
ty commissioners  of  said  county,  and  that 
on  that  day  be  reij nested  said  defendants 
to  deliver  to  blm  his  certificate  of  election 
as  register  of  deeds  of  said  county,  which 
request  was  denied,  whereupon  ho  prayed 
that  a  writ  of  mandamus  be  issued  and 
directed  to  said  defendants,  commanding 
tbem  to  issue  to  him  a  certificate  of  elec- 
tion to  the  office  of  register  of  deeds  of 
Canadian  county,  and  to  grant  to  him  an 
early  opportunity  to  file  bis  official  bond. 
Thereupon  an  order  wns  Issued  to  said 
defendants,  which,  after  reciting  the  above 
facts,  commanded  tbem  to  show  cause  be- 
fore tbecourtatEl  Reno, Canadian  county, 
on  the  7th  day  of  April,  1891,  why  they  had 
not  Issued  the  said  certificate.  The  defend- 
ants (hereupon  filed  several  motions,  and, 
among  others,  moved  the  court  "to  quash 
the  pretended  writ  herein  granted,  for  the 
reason  that  neither  the  same,  nor  the  peti- 
tion on  which  the  same  was  granted,  stat- 
ed a  cause  of  action  against  the  said  de- 
fendants." Tbe  order  above  stated  wt.s 
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lu  no  Reuse  a  writ.  It  was  neither  signed 
nor  sealed  by  the  clerk,  and  was  never  in- 
tended to  be  a  writ,  but  was  a  preliminary 
order  to  enable  the  defendants  to  show 
why  a  writ  should  not  be  issued.  The 
motion  to  quash  was  in  the  nature  of  a 
demurrer  to  the  sufficiency  of  the  affidavit 
and  of  the  order,  uud  was  so  treated  by 
the  court,  and  was  so  treated  on  the  argu- 
ment of  the  case,  and  will  be  so  treated  in 
this  opinion. 

Section  5064  of  the  Statutes  of  the  Terri- 
tory is  as  follows:  "The  writ  shall  be  Is- 
sued upon  affidavit  and  motion,  and  shall 
be  attested  and  sealed,  and  made  returna- 
ble, as  the  court  shall  direct."  But  this 
statute  does  not  prohibit  the  court,  in  the 
first  instance,  from  Inquiring  into  the  facts, 
so  as  to  determine  whether  any  writ 
should  be  issued.  A  rule  to  show  cause 
why  a  writ  should  not  issue  serves  all  the 
purposes,  and  performs  all  the  functions, 
of  an  alternative  writ,  and  its  sufficiency, 
and  that  of  the  affidavit,  may  be  tested 
by  a  demurrer  or  motions  to  quash.  The 
demurrer  admitted  the  correctness  of  the 
facts  stated,  but  simply  denied  their  suffi- 
ciency. Clearly,  if  no  cause  of  action  was  - 
stated  against  the  defendants,  the  pro- 
ceedings should  have  been  dismissed,  un- 
less the  plaintiff  asked  leave  to  amend; 
and  the  record  is  silent  upon  that  subject. 
The  presumption,  then,  is  that  the  plain- 
tiff proposed  to  stand  by  his  affidavit  and 
rule  to  show  cause  as  containing  all  the 
essential  elements  of  a  good  complaint. 
At  the  April  term  of  said  court,  for  the 
year  1891,  the  aforesuid  matter  came  up 
for  hearing  before  said  court,  and,  on  the 
hearing,  the  following  order  was  entered: 
"The  court,  after  being  fully  advised  in  the 
premises,  finds  the  issues  for  the  defend- 
ants, and  refuses  to  issue  the  peremptory 
mandamus,  commanding  said  defendants 
to  do  anything  prayed  for  in  the  plaintiff's 
petition,  and  does  adjudge  that  defend- 
ants have  and  recover  of  the  plaintiff  their 
costs  in  this  suit  paid  out  and  expended, 
and  have  execution  therefor, "--to  allot 
which  the  plaintiff  excepted,  and  from 
which  he  appealed  to  this  court. 

It  does  not  appear  from  the  record  on 
file,  nor  from  the  brief,  on  what  precise 
point  the  case  turned.  Several  questions 
arise,  among  others  this  one:  Had  this 
plaintiff  a  right  of  action  in  his  own  name 
against  the  defendants?  The  practice  has 
been  long  established  in  mandamus  ac- 
tions that  the  action  should  be  brought  In 
the  name  of  the  sovereign  power,  on  rela- 
tion or  complaint  of  the  party  in  interest. 
Maxw.  Code  PI.  p.  324;  High,  Extr.  Rem. 
§§1,531.  In  the  United  States  this  writ 
has  lost  Its  prerogative  features,  but  it  is 
still  classed  as  an  extraordinary  writ; 
and,  in  form  and  name,  the  proceedings 
are  somewhat  in  the  nature  of  a  criminal 
action,  and  are  in  the  name  of  the  sov- 
ereign power.  Cora.  v.  Dennison,  24  How. 
66;  Kendall  v.  U.  S.,  12  Pet.  527.  This  ac- 
tion was  brought  to  obtain  possession  of 
a  certificate  of  election  as  a  preliminary 
step  to  the  obtaining  the  possession  of  an 
office.  By  it  the  right  to  the  office  cannot 
be  tried.  But  quo  warranto  is  a  writ  by 
which  the  right  to  the  office  may  be  test- 
ed.  In  this  territory  an  information  is 


substituted  therefor.  That  has  to  becom- 
menced  in  the  name  of  >the  territory,  on 
the  relation  of  the  party  claiming  the 
office.  The  practice  in  Indinna  (whence 
our  Statutes  and  Code  came)  has  been  to 
issue  the  writ  of  mandamus  In  the  name 
of  the  stale,  on  relation  of  the  party  In- 
terested, which  is  the  safe  and  better  prac- 
tice. The  plaintiff  was  the  real  party  in 
interest;  and,  as  the  Code  provides  that 
the  real  party  in  interest  shall  be  the  plain- 
tiff, the  effect  of  that  provision  of  the  Code 
on  the  general  and  long-established  rule 
that  the  action  shall  be  commenced  in  the 
name  of  the  sovereign  power,  on  the  com- 
plaint of  the  party  in  interest,  will  not  be 
further  noticed,  and  another,  and  perhaps 
a  more  important,  question  will  be  con- 
sidered. 

Even  if  the  plaintiff  has  a  right  to  bring 
the  action  in  his  own  name,  had  he  a  right 
of  action  against  the  defendant?  Had 
they,  as  county  commissioners,  any  pow- 
er whatever  to  canvass  the  votes  cast 
at  the  election  in  February,  1891,  or  to 
issue,  or  cause  to  be  issued,  certificates 
of  election  to  candidates  who  received  at 
that  election  the  largest  number  of  votes, 
according  to  the  canvass  of  the  votes 
made  by  their  predecessors?  The  election 
in  question  was  a  special  election,  held 
under  chapter  32  of  the  Laws  of  Okla- 
homa, applicable  to  that  election  alone. 
Section  2791  of  said  chapter  Is  as  follows: 
"It  shall  he  the  duty  of  the  county  clerk 
to  furnish  poll  books  for  the  use  of  the 
officers  holding  such  election,  and  the 
election  shall  be  conducted,  notices  issued, 
the  votes  counted,  returns  made,  and  the 
votes  finally  canvassed  and  the  final  re- 
sult declared,  as  provided  by  the  laws  of 
Nebraska,  now  in  force  iu  this  territory, 
which  are  hereby  adopted  for  the  purpose 
of  the  special  election  provided  for  by  this 
act,  and  for  no  other  purpose. "  The  Ne- 
braska Statutes  on  said  subject  are  found 
in  sections  46  and  48,  pp.  458,  459,  of  those 
Statutes,  and  are  as  follows:  "Sec.  46. 
Upon  the  reception  of  the  returns  of  eacb 
election  precinct,  township,  of  ward  by 
the  county  clerk,  directed  to  him  as  herein- 
before provided,  and  within  six  duys  after 
the  closing  of  the  polls,  he,  together  with 
two  disinterested  electors  of  the  county, 
to  be  chosen  by  himself,  shall  open  the 
poll  books,  and  from  the  returns  therein, 
make  abstracts  of  the  votes  cast,  in  the 
following  manner:  *  •  •"  among 
others,  "of  votes  for  county,  precinct,  and 
township  officers."  "Sec.'4S.  The  county 
clerk  shall  make  out  a  certificate  of  elec- 
tion to  each  of  the  persons  having  the 
highest  number  of  votes  for  the  several 
county,  precinct,  and  township  offices, 
and  the  members  of  the  legislature  from 
the  county  alone."  But  by  section  2793 
of  the  Oklahoma  Statutes,  in  said  chapter 
32,  the  then  county  commissioners  were 
made  a  canvassing  board  of  the  returns. 
The  section  is  as  follows:  "The  board  of 
county  commissioners  shall  meet  on  the 
second  Monday  of  February,  1891.  and 
canvass  the  returns  and  declare  the  result 
of  the  election  held  under  the  provisions 
of  this  act,  and  cause  certificates  of  elec- 
tion to  issue  to  the  party  elected.  The 
board  of  county  commissioners  shall  meet 
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again  on  the  third  Monday  of  February, 
1891,  to  approve  the  bonds  of  the  officer* 
elected  at  such  election.  The  officers  so 
elected  shall  enter  on  the  duties  of  their 
respective  office*  on  the  fourth  Monday  of 
February,  1891."  And  Rectlon  2795  of  said 
chapter  32  In  as  follows:  "This  act  shall 
be  held  as  controlling  the  special  elections 
herein  provided  for,  and  Inducting  the 
officers  elected  thereunder  Into  office,  and 
shall  not  apply  to  any  other  election,  or 
affect  any  other  act  relating  to  that  sub- 
ject passed  by  this  legislative  assembly." 

The  important  queHtion  to  be  solved  is, 
what  was  the  legislative  intent?  Did  It 
intend  to  invest  the  power  in  the  new 
board,  as  well  as  the  old,  to  issue  certifi- 
cates to  the  persons  who  received  the 
largest  nmuber  of  votes?  The  old  county 
commissioners  went  out  of  office  on  the 
fourth  Monday  of  February,  1891,  and  the 
new  county  commissioners  came  into 
office  on  that  day.  The  new  county  com- 
missioners were  sued  on  the  11th  day  of 
March,  1891.  The  special  act  (chapter  32) 
does  not  define  the  duties  of  the  new  coun- 
ty commissioners,  unless  they  are  required 
to  act  under  section  2795,  aforesaid.  The 
duties  of  county  commissioners  are  gener- 
ally defined  in  chapter  24  of  the  Statutes, 
(sections  1797-1847,)  but  they  are  not  there- 
by made  canvassing  officers;  nor  are  they 
made  canvassing  officers  by  the  general 
election  laws  found  in  sections  2796-2859; 
but  by  section  2810  the  county  clerk,  and 
two  persons  by  him  appointed,  shall  con- 
stitute a  board  of  election  commissioners, 
with  full  powers  to  prepare  ballots,  and 
discharge  a  great  variety  of  other  duties, 
hut  do  not  seem  to  have  the  powers  of  a 
canvassing  board.  Nor  do  we  find  that 
the  county  clerk  is  made  a  canvassing 
officer,  or  required  to  issue  certificates  of 
election,  under  article  5  of  chapter  24  of 
the  Oklahoma  Statutes.  It  seems  that 
congress,  on  the  28th  day  of  July  last,  en- 
tertained the  idea  that  the  Oklahoma 
Statates  neither  provided  a  canvassing 
board  nor  an  officer  to  certify  the  result, 
because  on  that  day  It  enacted  a  statute 
(found  on  page  800  of  the  Session  Laws  of 
the  United  States  1892)  to  govern  at  the 
election  that  was  held  last  November. 
That  statute  is  as  follows:  "The  board 
of  county  commissioners  of  each  county 
are  hereby  constituted  a  county  canvass- 
ing board,  and  the  governor,  secretary, 
and  territorial  auditor  are  hereby  consti- 
tuted a  territorial  canvassing  board ;  and 
said  county  canvassing  board  shall  meet 
on  the  Friday  next  folio  wlngsald  election, 
and  canvass  the  returns  and  declare  the 
result  of  said  election,  and  the  county 
clerk  shall  thereupon  Immediately  issue 
to  all  county  and  township  officers  elected 
at  said  election  a  certificate  of  their  elec- 
tion." But.  that  law  applied  only  to  the 
election  held  November  last,  by  Its  very 
terras.  By  the  law  of  Nebraska  made  ap- 
plicable to  this  election  only  by  chapter 
82,  it  became  the  duty  of  the  county  clerk 
to  make  out  for  each  of  the  persons  elect- 
ed a  certificate  of  his  election.  By  this 
same  act  it  was  made  the  duty  of  the 
county  commissioners  to  meet  on  the  sec- 
ond Monday  of  February,  1891,  and  can- 
vass the  returns,  and  declare  the  result, 


and  cause  certificates  to  Issue.  By  its 
terms  the  duty  devolved  on  the  board  of 
commissioners  then  in  office.  It  was  evi- 
dently the  intention  of  the  legislature  to 
make  the  then  county  commissioners,  or 
the  then  clerk,  together  with  two  disinter- 
ested persons,  whom  he  should  select,— 
and  we  are  not  called  upon  in  this  action 
to  determine  which,— a  canvassing  board, 
with  power  to  certify,  or  to  cause  to  be 
certified,  the  result  for  that  particular 
election,  and  not  to  extend  that  power  to 
the  incoming  county  commissioners,  and 
not  to  give  to  the  new  county  commis- 
sioners or  clerks,  or  to  both,  general  au- 
thority to  canvass  the  returns  of  that  elec 
tlon,  and  certify  the  result.  It  is  reason- 
able to  infer  that  the  legislature  did  not 
intend  to  give  to  thecounty  commissioners 
elected  at  that  election  any  power  what- 
ever as  canvassing  officers  of  the  election, 
or  any  authority  to  cause  the  result  to 
be  certified;  certainly  not  so  far  ae  they 
were  concerned  themselves.  If  so,  why 
not  as  to  all  other  officers?  The  affidavit 
and  order  to  show  cause  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  defendants,  and  the  Judgment 
of  the  district  court  refusing  to  issue  the 
writ  prayed  for  Is  affirmed,  with  costs. 


(3  Colo.  A.  133) 
ARTHUR  v.  GARD. 
(Court  of  Appeals  of  Colorado.   Feb.  13,  1893.) 
Bsvrsw  oji  Appeal — Authokitt  of  Agent— Due- 
bills— Consideration— Fbaud. 

1.  Error  assigned  in  giving  or  refusing  in- 
structions cannot  be  considered  unless  the  entire 
charge  is  embraced  in  the  record. 

2.  In  an  action  against  the  lessee  of  a  mine 
on  a  duebill  given  by  the  superintendent  for 
services  in  sinking  a  shaft,  the  evidence  showed 
that  it  was  the  superintendent's  custom  to  give 
time  checks  and  bills  evidencing  the  indebted- 
ness of  the  lessee,  and  that  the  one  sued  on 
was  the  only  one  ever  disputed;  and  a  letter 
from  the  lessee  to  the  superintendent  was  put 
in  evidence,  in  which  he  spoke  of  being  ready  to 
pay  certain  bills  approved  by  the  superintendent, 
such  bills  to  be  payable  on  the  15th  of  the  month 
following  that  in  which  the  work  was  done. 
The  bill  in  suit  was  executed  in  accordance  with 
this  request.  Held,  that  the  superintendent  was 
acting  within  his  authority,  and  the  lessee  was 
liable. 

3.  The  duebill  was  not  without  considera- 
tion when  it  stated  that  rl*««  payee  sank  the 
shaft  4x8  to  the  depth  of  10  feet,  and  timbered 
the  same  complete,  for  which  he  was  to  receive 
the  sum  of  $10.50  per  foot. 

4.  Fraud  on  the  part  of  the  superintendent 
and  the  payee  cannot  be  shown  when  not  pleaded 
as  a  defense. 

Appeal  from  district  court,  Park  county. 

Action  by  R.  T.  Gard  agaiust  E.  F.  . 
Arthur,  lessee  of  the  Hill  Top  mine,  to  re- 
cover on  a  duebill  executed  by  defendant's 
superintendent.  From  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

C.  A.  Wilkin,  for  appellant.   V.  G.  Holli- 
day,  for  appellee. 

RICHMOND,  P.  J.  E.  F.  Arthur,  appel- 
lant herein,  was  working  the  Hill  Top 
mine  as  lessee,  and  In  February,  1890,  he 
executed  the  following  paper:  "Denver, 
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Colo.,  Feb.  24th,  1890.  Mr.  J.  L.  Edmunds, 
Denver,  Colo. — Dear  Sir:  Ton  are  hereby 
appointed  superintendent  of  the  Rill  Top 
mine,  in  fall  charge  of  the  practical  work- 
ing thereof,  getting  out  the  ore,  and  haul- 
ing it  to  the  cars  at  Fairplay,  under  the 
direction  of  the  assignees  of  the  lease. 
Your  salary  will  be  at  the  rate  of  two 
hundred  dollars  ($200)  per  month,  com- 
mencing March  1st.  Yours,  truly,  E.  F. 
Arthur,  Lessee."  By  virtue  of  this  ap- 
pointment, Edmunds  entered  upon  the 
duties  as  superintendent  of  the  mlue,  and 
on  May  24, 1890,  executed  a  paper  payable 
to  H.  E.  Box, in  words  and  figures  follow- 
ing :  "  Hill  Top  Mine,  May  24th,  1890.  Due 
to  H.  E.  Box  by  the  leasee  of  the  Hill  Top 
mine,  one  hundred  and  Ave  dollars  (f 105.00) 
for  sinking  the  main  shaft  4x8  in  the  clear, 
and  timbering  the  same  complete,  to  the 
depth  of  10  ft.,  at  $10.50  per  foot.  J.  L. 
Edmunds,  Sup't."  On  the  back  of  this 
was  the  following  indorsement:  "  Payable 
June  15,  by  lessee.  J.  L.  Edmunds.  H.  E. 
Box."  On  the  24th  of  May,  1890,  R.  T. 
Hard,  appellee  herein,  purchased  for  a  val- 
uable consideration  this  duebill,  and  insti- 
tuted action  to  recover  from  Arthur.  By 
the  cbmplaint  we  are  informed  that  the 
answer  consisted  of  general  and  specific 
denials.  A  Jury  trial  was  had,  and  result- 
ed in  a  verdict  for  plaintiff,  upon  which 
Judgment  was  entered,  and  to  reverse 
which  appellant  prosecutes  this  appeal. 

The  principal  contention  of  appellant  is 
that  Edmonds  had  no  authority  to  exe- 
cute this  paper,  and  consequently  be  is 
not  liable.  It  is  also  insisted  that  the 
court  erred  in  refusing  Instructions  asked 
and  in  instructions  given.  The  Instruc- 
tion complained  of  is  designated  as  w No. 
5,"  and  set  forth  in  the  abstract.  The 
other  instructions  are  not  embraced  In  the 
record.  Under  the  ruling  of  the  court,  we 
would  not  be  warranted  in  considering 
this  assigned  error.  Iu  the  case  of  Brad- 
bury v.  Butler.  1  Colo.  App.  430,  29  Pac. 
Rep.  463,  it  is  laid  down  that  where  the 
instructions  given  by  the  court  are  not 
embraced  in  the  transcript  or  printed  ab- 
stract, no  error  can  be  assigned  upon  a 
single  Instruction.  The  language  of  the 
court  in  that  case  is:  "It  has  been  deter- 
mined in  construing  a  charge  to  a  Jury  the 
entire  charge  must  be  considered,  and 
where  the  appellant  does  not  embrace 
within  the  transcript  the  entire  charge 
given,  the  appellate  court  cannot  determine 
whether  or  not  the  Jury  were  misled  by 
thecbarge  co  which  exception  was  taken;" 
and  also  that  the  appellate  court  would 
be  unable  to  determine  whether  the  court 
erred  In  refusing  the  instructions  asked, 
because  of  its  inability  to  ascertain  whether 
the  entire  charge  embraced  the  instruc- 
tion asked.  McQuown  v.  Cavanaugh, 
14  Colo.  188,  23  Pac.  Rep.  841 ;  Klink  v.  Peo- 
ple, 16  Colo.  407,  27  Pac.  Rep.  1062. 

This  brings  us  to  the  consideration  of 
the  main  point  relied  upon  by  the  appel- 
lant. The  record  and  the  evidence  show 
that  Edmunds  wasappolnted superintend- 
ent by  Arthur;  that  he  was  authorized  to 
employ  men  In  and  about  the  working  of 
the  mine;  that  it  was  his  custom  to  give 
time  checks  and  bills  evidencing  the  in- 
debtedness of  the  lessee;  and  that,  with 
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the  exception  of  the  one  sued  upon,  there 
appears  to  have  been  no  controversy  dur- 
ing the  time  Edmunds  was  actiug  as  su- 
perintendent. The  superintendent  having 
authority  to  employ  men  to  prosecute 
work  upon  a  mine,  if  no  funds  be  furnished, 
the  principal  Is  liable  to  the  workmen. 
Breed  v.  Bank,  4  Colo.  487.  To  establish 
an  agency,  In  the  absence  of  better  evi- 
dence, it  is  the  common  practice  to  resort 
to  facts  which  tend  to  show  recognition 
by  the  principal  of  the  alleged  agent's  au- 
thority. Of  this  nature  are  communica- 
tions between  the  principal  and  agent,  In 
which  the  authority  of  the  latter  is  ex- 
pressly orimpliedly  admitted.  Union  Gold 
Min.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2  Colo.  248. 
Let  us  apply  this  last-recited  principle  to 
the  following  letter:  "Denver,  Colo. 5-9-90. 
Mr.  J.  L.  Edmunds,  Fairplay,  Colo.— Dear 
Sir:  I  am  just  in  receipt  of  a  letter  from 
Messrs.  Bailey  &  Wilkin,  advlsiug  that  on 
the  I3tb  of  last  month  Mr.  M.  McLaughlin, 
then  hauling  ore  for  you,  was  discharged 
by  you,  and  that  at  that  time  there  was 
due  him  $251.76.  Mr.  McLaughlin  has 
given  tbem  bis  claim  for  collection,  and 
they  state  they  bold  bills  formally  ap- 
proved by  you,  aggregating  $251.76,  tor 
which  they  demand  immediate  payment. 
I  have  replied  to  them  that  on  receipt  of 
the  approved  bills  I  will  forward  check. 
I  wish  you  would  have  it  distinctly  under- 
stood with  your  teamsters  orothersdoing 
work  for  you  aside  from  labor,  that  no 
bills  are  payable  before  the  15th  of  the 
month  following  that  In  which  the  work 
Is  done;  and,  if  you  know  Messrs.  Bailey 
&  Wilkin,  (which  I  presume  you  do,  from 
the  fact  that  they  drew  up  some  contracts 
for  you,)  I  would  suggest  that  you  see 
tbem,  and  quietly  say  to  tbem  that  letters 
such  as  theirs  of  May  9tb  are  in  very  ooor 
taste  until  a  demand  has  been  made  for 
payment  in  the  regular  way.  We  propose 
to  pay  all  bills  as  fast  as  they  become  due, 
but  do  not  propose  to  be  bulldozed  by 
them  or  any  one  else.  Yours,  very  truly, 
E.  F.  Arthur."  We  are  iuclined  to  the 
opinion  that  the  authority  to  execute  the 
paper  declared  upon  was  conferred  upon 
the  superintendent,  and  that  he  was  act- 
ing dearly  within  bis  authority,  and  keep- 
ing within  the  express  letter  of  this  in- 
struction. It  will  be  observed  that  the  in- 
strument Is  dated  May  24th,  payable  June 
15th.  Also  that  the  superintendent  had 
executed  bills  payable  to  M.  McLaughlin, 
which  Arthur  fully  recognised.  But  It  is 
insisted  that,  even  if  the  authority  did  ex- 
ist, the  paper  in  question  was  without 
consideration.  It  occurs  to  us  that  the 
consideration  is  expressly  embraced  In 
each  of  the  Instruments.  It  sets  forth 
what  Box  did,  to  wit,  sinking  the  shaft 
4x8,  and  timbering  the  same  complete,  to 
the  depth  of  10  feet,  for  which  he  was  to 
receive  the  sum  of  $10.50  per  foot.  To  this 
the  defendant  replied  that  the  shaft  was 
not  sunk  to  the  depth  of  lOfeet,  and  offered 
to  prove  that  the  depth  did  not  exceed  2% 
feet,  which  proof  was  rejected.  Whether 
the  rejection  of  this  testimony  was  error 
or  not  we  are  unable  to  say,  because  we 
are  not  advised  by  the  record  what  the 
nature  of  the  defense  was.  If  by  this  con- 
tention defendant  sought  to  attack  the 
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paper  on  the  ground  of  fraud  on  tbe  part 
of  tbe  superintendent  and  Box,  It  was  a 
matter  cf  defense,  and  should  hnve  been 
set  up.   The  judgment  must  be  affirmed. 


(Z  Colo.  App.  156) 

DENVER  &  R.  G.  B.  CO.  t.  MORTON. 
(Court  of  Appeals  of  Colorado.  Peb.  13,  1893.) 
Review  on  Appeal— Fikes  Set  bt  Locomotives 
— Evidence — Damages. 

1.  Where  judgments  are  entirely  without  a 
sufficient  basis  of  proof,  an  appellate  court  will 
not  scruple  to  overturn  them. 

2.  A  fire  burned  over  plaintiff's  farm,  which 
abutted  on  defendant  railroad  company,  and 
plaintiff  sued  for  damages.  Railroad  companies 
are  by  statute  made  absolutely  liable  for  all 
fires  occasioned  by  the  operation  of  their  roads. 
When  the  fire  broke  out  plaintiff  was  not  in  the 
vicinity,  and  no  witness  was  produced  who  saw 
the  fire  set  or  discovered  it  until  about  2 
o'clock,  when  it  was  under  considerable  head- 
way. How  the  fire  started  was  undetermined. 
Held,  that  a  verdict  fixing  liability  on  defend- 
ant could  not  be  sustained,  without  proof  to  es- 
tablish the  relation  of  cause  and  effect  between 
the  operation  of  the  road  and  breaking  out  of 
the  fire,  and  testimony  of  plaintiff  that  a  freight 
train  usually  passed  there  about  11 :30  in  the 
morning  was  insufficient  when  be  did  not  at- 
tempt to  show  that  a  train  passed  the  point  dally 
at  11:30,  or  that  any  passed  on  the  day  of  the 
fire. 

3.  After  the  fire  had  started,  quite  a  gang 
of  men  on  a  freight  train  under  the  charge  of  a 
railroad  employe  went  to  work  to  put  out  the 
fire,  and  they  materially  assisted  in  so  doing. 
The  court  charged  that  this  was  one  of  the  sur- 
rounding circumstances  connected  with  the  fire 
which  the  jury  had  a  right  to  consider  in  deter- 
mining its  origin.  Held,  that  this  was  error; 
the  acta  which  follow  an  injury  cannot  be 
proven  to  establish  on  antecedent  negligence. 

4.  Where  the  testimony  showed  that  plain- 
tiff was  guilty  of  negligence  in  leaving  a  wagon 
near  the  fire,  so  that  it  was  consumed,  and  the 
jury  bo  determined  by  a  special  finding,  it  was 
error  for  them  to  apportion  the  loss  making  de- 
fendant liable  for  two  thirds,  for  under  such 
circumstances  plaintiff  was  not  entitled  to  any 
recovery.- 

Appeal  from  district  court,  Gunnison 
county. 

Action  by  Henry  J.  Morton  against  the 
Denver  &  Rio  Grande  Railroad  Company 
to  recover  da  mattes  to  plaintiff's  farm, 
caused  by  a  fire  alleged  to  have  been  set 
by  defendant.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed. 

Wolcott  &  Valle  and  H.  F.  May,  for  ap- 
pellant. 

BISSELL,  J.  In  the  latter  part  of  tbe 
year  1889  the  appellee,  Morton,  owned  a 
ranch  in  Gunnison  county,  which  abutted 
on  tbe  right  of  way  of  the  Rio  Grande  Rail- 
road. About  tbe  middle  of  October  a 
fire  broke  out  on  the  land,  and  burned 
over  quite  a  portion  of  the  farm.  This  ac- 
tion was  brought  against  the  railroad 
company  to  recover  the  resulting  dam- 
ages. The  liability  of  the  corporation  to 
respond  if  tbe  Are  was  occasioned  by  its 
trains  was  not  disputed.  Morton  recov- 
ered Judgment  for  $150.  The  railroad  com- 
pany appealed  to  tbe  supreme  court, 
which  transferred  the  case  to  this  court  for 
determination.  A  good  many  questions 
are  raised  by  the  assignments  of  error, 


but  there  are  only  two  which  deserve  any 
substantial  consideration.  Tbe  appellant 
insists  that  the  judgment  ought  not  to 
stand,  because  there  was  no  evidence  that 
the  fire  was  set  out  by  the  railroad  com- 
pany. Usually  questions  of  fact  which 
are  submitted  to  tbe  consideration  of  a 
Jury,  and  are  determined  adversely  to  a 
party,  will  not  be  considered  by  an  ap- 
pellate tribunal  where  there  is  any  conflict 
concerning  the  disputed  matter.  With 
the  weight  and  the  sufficiency  of  testimo- 
ny we  ordinarily  have  little  concern.  But 
where,  as  In  this  case,  there  is  an  entire 
want  of  proof  of  a  fact  which  must  be 
established  to  entitle  the  plaintiff  to  recov- 
er, we  feel  little  hesitation  in  reversing  a 
case  on  this  ground.  This  circumstance 
famishes  an  exception  to  the  general  rule, 
and  appellate  courts  do  not  scruple  to 
overturn  judgments  which  are  entirely 
without  a  sufficient  basis  of  proof  on 
which  to  rest.  Keating  v.  Pedee,  2  Colo. 
526;  Hockaday  v.  Good wiu,  1  Colo.  App. 
90,  27  Pac.  Rep.  875.  The  difficulty  expe- 
rienced in  trying  causes  like  tbe  present 
comes  from  the  fact  that  under  our  fire 
statute  a  railroad  company  is  made  ab- 
solutely liable  for  all  fires  occasioned  by 
their  operation  of  the  road.  Whenever  a 
fire  breaks  out  along  the  line,  it  is  assumed 
that  it  was  set  out  by  tbe  company,  and 
the  injured  party  has  little  difficuly  in  con- 
vincing a  jury  of  his  right  to  recover. 
Tbe  record  contains  no  proof  of  this  es- 
sential fact.  When  it  broke  out  Morton 
was  not  in  the  vicinity.  There  was  no 
witness  produced  who  saw  the  fire  set  out, 
and  none  who  discovered  it  until  it  had 
gotten  under  very  substantial  and  consid- 
erable headway.  Morton  did  not  know 
of  it  until  he  returned  about  2  o'clock, 
when  some  20  acres  of  the  land  had  been 
burned  over.  By  what  the  fire  was  kin- 
dled, or  whether  there  was  any  sort  of  a 
connection  between  the  running  of  the 
road  and  the  breaking  out  of  the  fire,  was 
left  absolutely  uudetermined.  The  jury 
seemed  to  proceed  on  the  hypothesis  that, 
since  there  was  a  (ire,  and  it  burned  along 
tbe  line  of  the  railway,  the  company  must 
necessarily  have  set  it  out.  Judgment 
cannot  be  permitted  to  rest  on  such  an 
unsatisfactory  baels.  There  must  be 
some  proof  which  would  at  least  tend  to 
establish  the  relation  of  cause  and  effect 
between  the  operation  of  the  road  and 
the  breaking  out  of  the  fire.  It  is  true 
the  plaintiff  testified  that  a  freight  train 
usually  passed  along  there  about  half  past 
11  in  the  morning.  He  did  not  attempt 
to  show  that  a  train  passed  that  point 
dally  at  11:30,  nor  that  any  passed  that 
point  on  the  particular  day  when  the  fire 
broke  out.  There  is  nothing  in  the  record 
which  furnishes  a  legitimate  basis  for  the 
deduction  that  the  fire  was  occasioned 
by  the  running  of  the  company's  engines. 
The  plaintiff  cunnot  be  relieved  of  the  ne- 
cessity to  support  his  case  by  sufficient 
and  competent  testimony. 

There  1b  another  error  assigned  which  is 
equally  fatal  to  the  plaintiff's  recovery. 
It  transpired  during  the  trial  that,  after 
the  fire  bad  started,  quite  a  gang  of  men 
on  a  freight  train  under  the  charge  of  a 
railroad  employe  went  to  work  to  put  out 
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the  fire.  According  to  Morton's  testi- 
mony, the  men  came  fron>"the  direction  of 
Sargent,  were  in  charge  oi  one  of  the  rail- 
road employes,  and  materially  assisted  In 
extinguishing  It.  This  circumstance  was 
made  the  subject  of  a  special  charge  by 
the  court.  In  instructing  the  Jury  as  to 
where  the  burden  of  proof  was,  and  what 
the  jury  had  a  right  to  consider  in  deter- 
mining' the  cause  of  the  fire,  the  court 
said :  "And  you  have  a  right  also  to  con- 
sider upon  this  question  all  the  other  sur- 
rounding circumstunces  connected  with 
the  fire,  such  as  the  fact.  If  such  existed, 
that  the  employes  of  the  defendant  com- 
pany came  upon  the  ground  in  question, 
and  put  out,  or  assisted  in  putting  out,  the 
fire."  This  was  substantially  telling  the 
jury  that  they  bad  a  right  to  consider  the 
fact  that  the  employes  of  the  railroad 
company  assisted  in  putting  out  the  fire  in 
determining  its  cause  or  its  origin.  Un- 
der no  circumstances,  without  other  proof 
than  was  disclosed  in  this  case,  can  this 
be  the  law.  It  is  sometimes  true  in  crim- 
inal jurisprudence  that  the  subsequent 
conduct  of  the  person  accused  of  crime 
may  be  shown  for  the  purposes  of  demon- 
strating his  probable  guilt.  In  civil  cases, 
however,  the  acts  which  follow  an  Injury 
cannot  be  proven  for  the  purpose  of  es- 
tablishlngan  antecedent  negligence.  Morse 
v.  Railroad  Co.,  30  Minn.  465,  16  N.  W. 
Rep.  358;  Hodges  v.  Percival,  132  111.  53.  23 
N.  E.  Rep.  423;  Railroad  Co.  v.  Hem,  123 
Ind.  15,  23  N.  E.  Rep.  965.  If  negligence 
cannot  be  established  by  proof  of  the  sub- 
sequent acts  of  the  party  charged,  it  is 
difficult  to  say  why  proof  that  a  railroad 
company  aided  in  putting  out  a  fire  should 
be  taken  to  establish  the  fact  that  it  was 
caused  by  their  acts.  It  does  not  neces- 
sarily follow  thHt  the  company  would  not 
instruct  its  employes  to  assist  in  putting 
out  all  tires  along  the  road  when  by  the 
terms  of  the  statute  they  are  liable  for 
whatever  damages  result  from  fires  start- 
ed by  their  trains.  Even  proof  that  the 
company  issued  a  general  order  to  its  em- 
ployes to  put  out  all  fires  discovered  along 
the  line  of  the  track  could  hardly  be  said 
to  establish  that  the  company's  trains 
set  the  tire  out.  Such  an  order  would 
simply  be  a  prudential  measure  to  protect 
themselves  from  all  pecuniary  loss  to 
which  they  might  otherwise  be  subject. 
In  other  words.it  would  be  cheaper,  prob- 
ably, to  put  out  all  fires  found  burning 
along  the  line  of  the  road,  even  though 
four  fifths  of  them  might  come  from  ex- 
traneous causes,  than  to  pay  for  one  or 
two  fires  for  which  they  ought  not  to  be 
held  responsible.  The  materiality  of  this 
instruction,  and  its  absolute  prejudice  to 
the  appellant,  is  apparent  when  It  is  re- 
membered that  there  whs  no  proof  what- 
ever that  the  fire  was  set  out  by  the  rail- 
road company,  and  none  that  It  sprung 
up  shortly  after  the  passage  of  the  train. 

It  is  alleged  as  error  that  the  jury  erred 
in  awarding  damages  for  the  destruction 
of  a  wagon.  Morton  had  left  a  canvas- 
covered  wagon  standing  in  the  vicinity 
for  some  time,  and  it  was  near  the  fire 
while  it  was  raging.  It  was  not  removed, 
and  remained  there  until  it  was  subse- 
quently consumed.   Morton  testified  that 


when  he  left  the  vicinity  to  go  to  the 
bouse,  there  was  still  considerable  smol- 
dering fire  scattered  about  the  tract.  He 
admitted  that  it  was  apparent  that  in  a 
good  many  spots  the  fire  was  still  burning. 
The  wagon  was  left  in  dangerous  proxim- 
ity to  this  unextinguished  fire.  Sparks 
were  blown  on  the  cover,  it  took  fire,  and 
the  wagon  was  consumed.  This  loss  was 
part  of  the  subject-matter  of  the  suit,  and 
a  portion  of  its  value  was  Included  iu  the 
recovery.  The  jury  found  this  damage  to 
be  975.  In  answer  to  a  special  question 
submitted,  the  jury  said  that  Morton  was 
guilty  of  contributory  negligence  in  leav- 
ing the  wagon  where  it  stood  when  it  won 
destroyed.  By  their  finding  they  appor- 
tioned the  damages,  found  the  company 
liable  for  two  thirds  or  the  injury,  and  left 
Morton  to  stand  the  balance  because  of 
this  negligence.  While  this  error  would 
not  probably  suffice  to  reverse  the  case, 
since  the  judgment  could  be  reduced  and 
still  stand,  yet,  In  view  of  the  fact  of  the 
reversal  on  the  other  grounds  stated,  it  is 
necessary  to  determine  this  matter.  Evi- 
dently, If  Morton  was  guilty  of  negligence 
in  leaving  his  wagon  in  the  vicinity  of  the 
fire  before  It  was  totally  extinguished,  he 
ought  not  to  recover  for  its  loss.  That  be 
was  negligent  is  manifest  from  the  testi- 
mony, and  is  indubitably  settled  by  tbe 
special  finding  of  the  jury.  Under  these 
circumstances,  he  ought  not  to  have  had 
judgment  for  that  item  of  bis  damage, 
and,  unless  the  case  shall  be  varied  by  the 
proof  upon  the  subsequent  trial.  It  must 
be  eliminated  from  his  recovery.  The  case 
was  improperly  tried,  to  the  prejudice  of 
the  appellant,  and  for  the  errors  com- 
mitted the  cause  must  be  reversed  and  re- 
manded for  a  new  trial. 


(3  Oolo.  App.  137) 

BOARD  OP  COM'RS  OF  MONTEZUMA 
COUNTY  v.  BOARD  OF  COM'RS  OF  SAN 
MIGUEL  COUNTY. 

(Court  of  Appeals  of  Colorado.    Feb.  13,  1893.) 

Liability  op  County  —  Board  of  Prisoner 
Awaiting  Trial — Changs  of  Venue. 

1.  In  an  action  by  the  county  of  S.  against 
the  county  of  M.  to  recover  for  board  furnished 
a  prisoner,  a  complaint  alleging  that  the  prisoner 
was  charged  with  a  crime  in  the  county  of  M.„ 
and  on  a  hearing  before  a  justice  of  said  county 
was  held  to  the  grand  jury,  and,  the  prisoner 
giving  no  bonds,  and  there  being  no  jail  in  the 
county  of  M.,  he  was  committed  to  the  jail  of 
the  county  of  S.,  whose  commissioners  presented 
a  bill  for  the  prisoner's  board  to  the  county  of 
M.,  which  was  disallowed,  is  sufficient. 

2.  On  proof  of  the  allegations  of  the  com- 
plaint the  court  properly  rendered  judgment  for 
plaintiff  for  the  amount  of  the  prisoner's  board, 
under  Mills'  Ann.  St.  §  2516,  providing  that 
where  a  person  is  committed  for  a  crime  in  a 
county  having  no  jail  the  justice  may  issue  a 
mittimus  to  the  sheriff  of  the  county  nearest 
having  a  jail,  who  is  obliged  to  keep  the  prison- 
er at  the  expense  of  the  county  where  the  of- 
fense was  committed. 

3.  The  court  properly  denied  a  motion  for  a 
change  of  venue  on  the  ground  that  the  canse 
of  action  was  not  founded  on  a  contract  to  bs 
performed  in  the  county  of  S.,  and  that  the  lia- 
bility of  the  county  or  M.  was  statutory,  and 
therefore  triable  in  the  county  of  M.,  since  0»e 
cause  of  action  accrued  in  the  county  of  S.;  and 
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Code  CJyfl  Pror.  e.  2,  I  28,  allows  actions  on 
contracts  to  be  brought  tn  the  county  where  the 
eon  tract  to  to  be  performed. 

Error  to  district  conrt,  San  Miguel 
county. 

Action  by  the  board  of  county  commis- 
sioners of  San  Miguel  county  ngainet  the 
board  of  county  commissioners  of  Monte- 
suma county  to  recover  the  amount  of 
board  furnished  a  prisoner  committed  by 
a  justice  of  the  peace  of  defendant  county 
There  was  judgment  for  plaintiff,  and  de- 
fendant brings  error.  Affirmed. 

C.  W.  Black  mer,  John  Dawson,  and 
Lewis  K.  Pratt,  for  plaintiff  in  error.  H. 
M.  Hogs,  'or  defendant  in  error. 

RICHMOND,  P.  J.  In  Jane,  1889, George 
Brown  was  charged  witb  the  crime  of  be- 
ing an  accessory  to  the  robbery  of  the  San 
Miguel  County  Bank  of  Tellurlde,  Colo. 
The  offense  is  charged  to  hare  been  com- 
mitted In  the  county  of  Montesuma. 
Hearing  was  had  before  a  Justice  of  the 
peace  in  Montesuma  county,  and  Brown 
was  held  to  await  the  action  of  the  grand 
lory  of  the  district  court.  Failing  to  give 
bond,  and  there  being  no  Jail  in  Monte- 
suma county,  the  Justice  of  the  peace  com- 
mitted Brown  to  the  Jail  of  San  Miguel 
county.  Decemberl,  1889,  the  commission- 
ers of  Kan  Miguel  county  presented  its  ac- 
count* to  the  county  of  Montesuma  for 
the  board  of  Brown  and  other  expenses. 
The  bill  was  disallo  wea.  Suit  was  brought 
to  recover  the  sum  of  9819,  with  interest. 
Motion  to  quaHb  the  summons  was  Inter- 
posed, and  overruled.  Thereafter  motion 
to  change  the  venue  was  made,  on  the 
ground  that  the  cause  of  action  was  not 
founded  on  a  bill  of  exchange,  promissory 
note,  or  book  account,  or  for  goods  sold 
and  delivered,  or  a  contract  to  l»e  per- 
formed in  San  Miguel  county;  that  tbe lia- 
bility of  Montezuma  county,  if  any,  was 
statutory,  and  therefore  tbe  suit  should 
have  been  commenced  in  Montezuma  coun- 
ty. This  motion  was  overruled.  A  de- 
murrer to  tbe  complaint  was  then  filed 
and  overruled.  Defendant  elected  to  stand 
by  the  demurrer,  and  Judgment  was  ren- 
dered for  tbe  amount  claimed.  To  reverse 
this  Judgment  this  writ  of  error  is  prose- 
cuted. 

We  experience  no  difficulty  in  reaching 
a  conclusion  in  this  case,  and  sustaining 
the  action  of.  tbe  court  below.  Monte- 
suma county  having  no  Jail,  tbe  Justice  of 
tbe  peace  was  warranted  by  the  statute 
In  issuing  the  mittimus,  directing  the  sher- 
iff of  the  county  of  San  Miguel  to  receive 
and  keep  in  custody  tbe  prisoner,  and  the 
obligation  to  receive  the  prisoner  Is  Im- 
peratively Imposed  upon  tbe  sheriff  and 
Jailer  of  that  county.  The  burden  of  tbe 
expense  of  so  keeping  a  party  rests  upon 
the  county  where  tbe  offense  is  alleged  to 
have  been  committed,  and  the  statute 
makes  it  the  duty  of  such  county  to  reim- 
burse tbe  county  for  expenses  Incurred  In 
and  about  tbe  boarding  and  keeping  of  a 
prisoner,  in  cash.  There  is  no  escaping 
tbe  conclusion  that  the  cause  of  action 
accrued  In  San  Miguel  county,  and,  this 
being  so,  tbe  right  to  commence  the  action 
m  that  county  cannot  be  doubted.  We 
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think  the  complaint  sufficiently  set  forth 
a  cause  of  action,  that  tbe  suit  was  prop- 
erly instituted  In  the  county  of  San  Miguel, 
and  that  the  action  of  the  court  In  over- 
ruling the  demurrer  and  refusing  to  change 
the  venue  Is  amply  supported  by  the  pro- 
visions of  the  Code1  and  the  General  Stat- 
utes of  tbe  state  controlling  transactions 
of  this  kind.  Mills'  Ann.  St.  §  2516  ;»  Den- 
ver,  etc.,  Construction  Co.  v.  Stout, 8  Colo. 
01,  5  Pac.  Rep.  627. 
The  Judgment,  therefore,  will  be  affirmed. 


(8  Colo.  A.  1») 

GORDON  v.  JOHNSON. 

(Court  of  Appeals  of  Colorado.  Feb.  18,  1893.) 

Actios  to  Quiet  Titlb— Judom bnt  or  Dismissal 
— Rss  Judicata. 

In  an  action  by  the  landowner  to  set 
aside,  as  a  cloud  on  title,  a  contract  of  sale,  a 
decree  dismissing  the  complaint  on  the  ground 
that  the  contract  was  void,  and  constituted 
no  cloud,  is  a  complete  bar  to  a  subsequent 
action  by  defendant  in  tbe  first  action  to  en- 
force the  contract  specifically. 

Error  to  district  court,  Arapahoe 
county. 

Action  by  A.  M.Gordon  against  Thomas 
Johnson  to  enforce  specifically  an  alleged 
land  contract.  Defendant  had  judgment, 
and  plaintiff  brings  error.  Affirmed. 

Keeler  &  Sales,  for  plaintiff  In  error.  O. 
B.  Lid  dell,  for  defendant  in  error. 

RICHMOND,  P.  J.  May  20, 1887,  G.  W. 
Clise  &  Co.  executed  tbe  following  con- 
tract: "Denver,  Colo.,  May  20, 1887.  Re- 
ceived of  A.  M.  Cordon  ten  dollars  (f  10) 
as  part  purchase  prire  of  lots  numbered 
6  and  6,  block  38,  Hunt's  Add.  to  the  city 
of  Denver;  full  consideration,  or  purchase 
price, six  hundred  and  twenty-five  dollars; 
the  remainder,  six  hundred  and  fifteen  dol- 
lars, to  be  paid  by  said  Gordon  upon  de- 
livery of  a  good  and  perfect  abstract  of 
title,  and  a  good  and  sufficient  warranty 
deed ;  otberwise,  this  receipt  to  be  void, 
and  the  ten  dollars  to  be  returned  to  said 
Gordon.  [Signed]  G.  W.  Clise  &  Co." 
A.  M.  Gordon,  plaintiff  in  error,  institutes 
this  action  against  Thomas  Johnson,  the 
owner  of. the  premises  described  in  the 
contract,  to  enforce  specific  performance. 
Among  other  defenses,  Johuson  alleges 
that  during  the  year  1800,  and  prior  to 
the  institution  of  this  action,  he  com- 
menced proceedings  In  the  county  court  of 
Arapahoo  county  against  the  plaintiff, 
Gordon,  for  the  purpose,  among  other 
things,  of  having  the  contract  set  forth 
in  tbe  complaint  declared  null  and  void, 
aud  for  other  relief.   Tbe  entire  proceed- 


•Code  Civil  Proc  c.  2,  §  28,  provides  that  ac- 
tions on  contracts  may  be  tried  in  the  county 
in  which  the  contract  is  to  be  performed. 

"Mills'  Ann.  St.  8  2516,  provides  that,  when 
there  is  no  sufficient  jail  in  any  county  wherein 
any  criminal  offense  is  committed,  any  justice 
of  the  peace  of  said  county  may  commit  the 
prisoner  to  the  jail  of  the  nearest  county  having 
a  jail,  where  the  prisoner  shall  be  kept  at  the 
expense  of  the  county  where  the  offense  was 
committed,  whose  commissioners  shall  audit  and 
pay  the  bill  for  the  prisoner's  board  and  other 
expenses. 
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lugs  in  the  county  court  are  set  forth  In 
the  answer.  To  the  complaint  In  that 
case,  Gordon  answered,  alleging  that  au- 
thority for  entering  Into  the  contract  had 
heen  vested  by  Johnson  In  Clise  &  Co. 
The  cause  was  tried  to  the  court,  and  a 
final  decree  entered, .from  which  no  review 
was  prosecuted.  In  the  decree  of  the  court 
It  was  recited  that  the  identical  contract 
here  sued  upon  was  void,  and  of  no  effect, 
and  was  and  is  no  cloud  upon  the  title  to 
the  lots.  Thereupon  the  court  dismissed 
the  complaint.  To  this  defense  plaintiff, 
Gordon,  filed  a  demurrer,  which  was  over- 
ruled. Plaintiff  elected  to  stand  by  the 
demurrer,  and  judgment  was  rendered 
against  plaintiff,  to  reverse  which  he  now 
prosecutes  this  writ  of  error. 

The  contention  of  plaintiff  Is  that  be  is 
not  estopped  by  the  decree  in  the  former 
case  from  instituting  proceedings  for  spe- 
cific performance  of  the  contract;  that  It 
is  not  res  adjudlcata.  The  contention  of 
defendant  is  that  as  the  suit  there  was  be- 
tween the  same  parties  here,  and  involved 
the  validity  of  the  identical  instrument 
upon  which  this  action  is  based,  and  the 
finding  of  the  court  being  that  the  instru- 
ment was  null  and  void,  no  subsequent 
action  can  be  predicated  upon  it.  Plain- 
tiff's counsel  admit  in  their  argument  that 
the  former  suit  was  for  the  purpose  of 
annulling  the  contract,  and  for  the  can- 
cellation of  it,  for  the  purpose  of  remov- 
ing the  alleged  cloud  upon  the  title  of 
Johnson  to  the  premises,  but  contend 
that  the  decree  entered  is  uot  a  bar  to  the 
present  suit,  because  it  resulted  In  a  dis- 
missal of  the  plaintiff's  complaint  In  that 
action. 

The  contention  of  plaintiff  in  error,  that 
In  the  former  action  Johnson  sought  sim- 
ply to  remove  the  cloud  upon  his  title  to 
the  premises,  and  that,  when  the  court 
found  that  the  instrument  complained  of 
was  not  a  cloud  upon  his  title,  it  had 
reached  the  limit  of  its  Jurisdiction,  by  dis- 
missing the  bill,  is,  in  our  Judgment,  with- 
out support  in  reason  or  by  authority. 
It  is  true  that  if  the  court  bad  found  the 
instrument  to  be  valid,  duly  and  regular- 
ly authorized,  and  on  that  ground  bad 
dismissed  the  bill,  it  would  have  been  no 
bar  to  the  future  action  for  specific  per- 
formance. But  such  is  not  this  case,  and 
consequently  the  reasoning  and  illustra- 
tions in  the  brief  are  not  applicable.  The 
main  purpose  of  the  former  proceeding 
was  to  secure  an  adjudication  relative  to 
the  validity  or  invalidity  of  the  instru- 
ment here  sought  to  be  enforced.  This 
issue  was  presented  by  the  pleading  in  that 
case,  and  wus  directly  adjudicated  by  the 
decree  of  the  court,  which  it  had  an  un- 
doubted right  to  do.  It  found  that  the 
instrument  was  void  for  want  of  authori- 
ty; that  Johnson  was  in  no  way  bound 
by  the  action  of  Clise  &  Co. ;  that  Clise  & 
Co.  had  received  no  authority,  direct  or 
Indirect,  from  Johnson,  to  make  the  con- 
tract; that  the  instrument  was  absolute- 
ly Invalid,  and  consequently  was  no  cloud 
upon  the  title  of  Johnson.  Henceit  Jscon- 
cluded  that  the  relief  sought,  so  far  as  it 
affected  the  title  to  the  premises,  could 
not  be  granted.  The  question  there,  and 
the  question  here,  are  precisely  the  same, 


to  wit,  the  validity  or  invalidity  of  the 
instrument  sought  to  be  enforced.  Here 
tbe  party  seeks  specific  performance  of  a 
contract,  and  must  necessarily  establish 
his  right  to  a  decree  of  such  performance 
by  proving  .the  validity  of  tbe  instrument 
which  he  seeks  to  enforce.  In  the  former 
suit  Jobnaou  denied  the  validity  of  tbe 
instrument,  declared  It  was  made  without 
any  authority  from  him,  and  sought  to 
have  It  removed  and  canceled  upon  the 
record  as  being  a  cloud  upon  his  title. 
This  makes  an  entirely  different  case 
from  any  relied  upon  in  the  brief  of  coun- 
sel, but  on  the  contrary  brings  the  lssua 
here  presented  directly  within  the  princi- 
ples contained  in  the  following  eases:  In 
Durant  v.  Essex  Co.,  7  Wall.  107,  Mr.  Jus- 
tice Field,  in  his  opinion,  says:  "The  de- 
cree dismissing  tbe  hill  in  the  former  suit 
in  the  circuit  court  of  the  United  States, 
being  absolute  in  its  terms,  was  an  adju- 
dication of  the  merits  of  the  controversy, 
and  constitutes  a  bar  to  any  further  liti- 
gation of  tbe  same  subject  between  tbe 
same  parties.  A  decree  of  that  kind,  un- 
less made  because  of  some  defect  in  the 
pleadings,  or  for  want  of  jurisdiction,  or 
because  the  complainant  has  an  adequate 
remedy  at  law,  or  upon  some  other 
ground  which  does  not  go  to  tbe  merits, 
is  a  final  determination.  Where  words  of 
qualification,  such  as  4  without  prejudice.' 
or  other  terms  indicating  a  right  or  privi- 
lege to  take  further  legal  proceedings 
on  tbe  subject,  do  not  accompany  tbe  de- 
cree, it  is  presumed  to  be  rendered  on  the 
merits.  Accordingly,  it  is  tbe  general 
practice  in  this  country  and  in  England, 
when  a  bill  In  equity  is  dismissed  without 
a  consideration  of  the  merits,  for  the 
court  to  express  in  its  decree  that  the  dis- 
missal is  without  prejudice."  In  the  case 
of  Bigelow  v.  Winsor,  1  Gray,  29»,  this 
language  Is  used:  "One  valid  judgment, 
by  a  court  of  competent  jurisdiction,  be- 
tween the  same  parties,  upon  considera- 
tions as  well  of  Justice  as  of  public  policy, 
is  held  to  be  conclusive,  except  where  a  re- 
view, an  appeal,  or  rehearing,  in  some 
form,  is  allowed  and  regulated  by  law. 
No  roan  is  to  be  twice  vexed  with  tbe 
same  controversy.  4  Interest  reipublicte 
ut  finis  sitlitium.'  To  ascertain  whether 
a  past  judgment  Is  a  bar  to  another  suit, 
we  are  to  consider— First,  whether  the 
subject  matter  of  legal  controversy  which 
is  proposed  to  be  brought  before  any  court 
for  adjudication  has  been  drawn  in  ques- 
tion, and  within  tbe  Issue  of  a  former  ju- 
dicial- proceeding,  which  has  terminated 
In  a  regular  judgment  on  tbe  merits,  so 
that  the  whole  question  may  have  been 
determined  by  that  adjudication;  second- 
ly, whether  tbe  former  litigation  was  be- 
tween the  same  parties,  in  the  same  right 
or  capacity,  litigating  in  tbe  subsequent 
suit,  or  their  privies,  respectively  claiming 
through  or  under  them,  and  bound  and 
estopped  by  that  which  would  bind  and 
estop  those  parties;  and,  thirdly,  wheth- 
er the  former  adjudication  was  had  before 
a  court  of  competent  jurisdiction  to  bear 
and  decide  on  tbe  whole  matter  of  contro- 
versy embraced  in  tbe  subsequent  suit.  It 
is  no  objection  that  the  former  stilt  em- 
braced more  subjects  of  controversy,  or 
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more  matter,  than  the  present.  If  the  en- 
tire subject  of  the  present  controversy 
was  embraced  in  It,  it  is  sufficient.  It 
Is  res  Judicata.  *  In  Foote  v.  Glbbs,  1  Gray, 
412,  it  was  held  that  "u  decree  dismissing 
a  bill  in  equity,  after  a  hearing,  ia  a  bar 
to  a  subsequent  bill  between  the  same 
parties,  for  the  same  subject-matter,  un- 
less it  appears  by  the  record  that  the  dis- 
missal was  1  without  prejudice,'  or  other- 
wise not  upon  the  merits."  In  Foster  v. 
The  Richard  Bus  teed,  100  Mass.  409,  the 
rule  ia  announced  that  **  there  Is  no  essen- 
tial difference  between  the  effect  of .  a  de- 
cree in  equity  and  of  a  common-law  judg- 
ment, in  this  respect.  A  bill  regularly  dls- 
missed  upon  the  merits  where  the  matter 
fans  been  passed  npon,  and  the  dismissal 
ia  not  without  prejudice,  is  a  bar  to  fu- 
ture proceedings,  either  in  equity  or  at 
law;  and,  under  similar  circumstances, 
a  Judgment  at  law  is  a  bar  to  future  pro- 
ceedings  in  equity."  This  doctrine  ia  fol- 
lowed and  affirmed  in  Blacklnton  v.  Black- 
in  ton,  113  Mass.  2il. 

This  being  so,  and  recognising  the  above 
principles,  we  have  no  alternative  left  but 
to  say  thut  the  action  of  the  court  below 
in  overruling  the  demurrer  to  the  fourth 
defense  was  right,  and  that  the  former 
proceedings  constituted  an  absolute  bar 
to  the  action. 

The  Jndgmeut  will  be  affirmed. 


(3  Colo.  App.  169) 

RED  DICKER  v.  LAVINSKY  et  al. 

(Court  of  Appeals  of  Colorado.  Feb.  13,  1893.) 

Negotiable  Instruments  —  Action  bt  Assignee 
—Evidence. 

Under  Gen.  St  a  9,  8  103,  providing 
that  all  notes  or  other  instruments  in  writing 
whereby  any  person  agrees  to  pay  money  or 
other  personal  property  to  another  shall  be 
taken  to  be  dne  and  payable  to  the  person  to 
whom  they  are  made,  one  cannot  recover  as  as- 
signee of  such  instrument  without  specific  proof 
of  an  assignment. 

Error  to  Chaffee  county  court. 

Action  by  Charles  Keddlcker  against  S. 
Lavlnsky  and  others.  Defendants  bad 
judgment,  and  plaintiff  brings  error.  Af- 
firmed. 

J.  B.  McCoy,  for  plaintiff  in  error.  Lib- 
by  &  Martin,  for  defendants  in  error. 

REED,  J.  Plaintiff  in  error  was  plain- 
tiff below;  brought  Huit  against  the  de- 
fendants before  a  justice  of  the  peace.  The 
case  proceeded  to  trial,  and,  after  the 
plaintiff  had  closed  hia  evidence,  defend- 
ants moved  for  nonsuit  on  the  ground 
that  it  was  shown  that  the  plaintiff  was 
the  assignee  of  the  claim,  and,  as  such, 
could  not  maintain  the  suit.  The  motion 
was  overruled,  and  a  judgment  entered 
for  f  21  and  costs.  An  appeal  was  taken 
to  the  county  court,  where  the  proceed- 
ings had  before-  the  justice  of  the  peuce 
were  duplicated ;  the  same  motion  made 
at  the  same  atage  of  the  proceedings, 
which  was  sustained;  and  a  Judgment  en- 
tered dismissing  the  suit  at  the  cost  of  the 
plaintiff,  from  which  a  writ  of  error  was 
sued  out  to  this  court.  The  only  question 
presented  is  whether  the  court  erred  in 


sustaining  the  motion.  Section  103,  Gen. 
St.,  cited  and  relied  upon  by  counsel  of 
pi  alii  tiff,  occurs  in  chapter  9,  entitled 
"Bonds,  Bills,  and  Promissory  Notes," 
and  is  as  follows r  "All  promissory  uotes, 
bonds,  duebille,  and  other  instruments  in 
writing,  made  by  any  person,  whereby 
such  person  promises  or  agrees  to  pay  any 
sum  of  money,  or  article  of  personal  prop- 
erty, or  any  sum  of  money  in  personal 
property,  or  acknowledges  any  sura  of 
money  or  article  of  personal  property  to 
be  due  to  any  other  person  or  persons, 
shall  be  taken  to  be  due  and  payable  to  the 
persun  or  persons  to  whom  the  said  note, 
bond,  bill,  or  other  instrument  in  writing 
is  made."  It  will  be  observed  that  by  the 
wording  of  the  section  relied  upon,  in  or- 
der to  bring  the  claim  within  its  provl- 
slona,  it  must  be  an  instrument  In  writing, 
acknowledging  an  indebtedness,  and 
promising  payment,  which  may  be  made 
either  in  money  or  personal  property. 
Two  abstracts  of  the  record,  one  by  each 
of  the  parties,  are  filed,  in  neither  of 
which  ia  there  any  of  the  evidence  given 
showing  the  nature  of  the  claim,  or  that 
there  was  any  chose  in  action  that  had 
been  assigned ;  nor  ia  the  character  of  the 
supposed  claim  shown  by  an  examination 
of  the  record,  or  disclosed  in  the  argument: 
consequently  we  have  no  means  of  deter- 
mining whether  or  not  the  claim  wan  one 
made  assignable  by  the  statute.  Error 
will  not  be  presumed.  Unless  the  error  ia 
shown,  the  presumption  is  against  it,  and 
in  favor  of  the  regularity  of  the  judgment. 
It  is  therefore  presumable  that  the  sup- 
posed claim  was  not  an  acknowledgment 
in  writing  of  an  indebtedness  and  a  prom- 
ise to  pay  it,  upon  which  an  action  could 
be  maintained  under  the  statute  relied 
upon.  Under  our  Code  of  Civil  Procedure 
almost  any  surviving  right  of  action  may 
be  assigned  so  as  to  enable  the  assignee  to 
maintain  a  suit  in  bis  own  name.  By  sec- 
tion 8  of  the  Code  it  is  declared :  "  Every 
action  shall  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  except  as  other- 
wise provided  in  this  act."  With  proper 
proof,  perhaps,  this  action  might  have 
been  maintained,  but  there  was  an  abso- 
lute want  of  proof  of  the  existence  of  any 
legal  right  of  action,  and  no  proof  of  any 
assignment  whatever;  consequently  the 
judgment  must  be  affirmed. 


(50  Kan.  702) 
KNAUBER  et  al.  v.  WATSON. 
(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 

Continuance— Application  for  —  Diligence  in 
Making — New  Trial— Discretion  ok  Court. 
Where  an  application  and  affidavits  for 
a  continuance  are  received  by  mail  upon  the 
same  day  a  case  is  assigned  for  trial,  but  after 
a  judgment  has  been  rendered,  in  the  absence 
of  the  defendants,  and  it  appears  that  the 
term  of  court  convened  upon  the  first  Monday 
in  September,  and  the  case  was  assigned  for 
trial  on  the  24th  day  of  that  month,  held,  that 
while  the  showing  was  sufficient  to  have  en- 
titled the  defendants  to  a  continuance,  if  pre- 
sented in  proper  time,  the  defendants  did  not 
exercise  proper  diligence  in  presenting  such  ap- 
plication, especially  when  the  cause  for  such 
continuance  was  known  at  or  near  the  com- 
mencement of  the  term  of  court;  and  held,  fur- 
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ther,  that  the  district  court  did  not  abuse  its 
discretion  in  refusing  to  grant  the  defendants  a 
new  trial  on  the  ground  of  accident  and  sur- 
prise which  ordinary  prudence  could  not  have 
guarded  against. 
(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Johnson  county;  J.  P. 
Hind  man,  Judge. 

Action  by  James  Watson  against  Mi- 
chael Knauber  and  another  to  correct  a 
deed.  Plaintiff  had  judgment,  aud  de- 
fendants bring  error.  Affirmed. 

Maloy  &  Kelley  and  Parker  &  Seaton, 
for  plaintiffs  in  error  McGrew  &  Watson, 
for  defendant  in  error. 

GREEN,  C.  This  was  an  action  brought 
by  James  Watson  against  Michael  and 
Anna  Knauber.  in  the  district  court  of 
Johnson  county,  to  correct  a  mutual  mis- 
take in  a  deed  to  40  acres  of  land.  The 
plaintiff  asked  that  the  deed  be  reformed 
so  as  to  make  it  the  Joint  deed  of  the  gran- 
tors. To  this  petition  the  defendants  first 
interposed  a  demnrrer,  which  was  over- 
ruled. The  defendants  afterwards  filed  a 
verified  answer  denyingthe  general  allega- 
tions of  the  petition.  The  case  was  dock- 
eted for  trial  on  the  24th  day  of  Septem- 
ber, 1SS8.  The  defendants  and  their  at- 
torneys lived  at  Council  Grove,  In  Morris 
county.  The  case  was  called  for  trial  be- 
tween the  hours  of  11  and  12 o'clock  of  the 
day  upon  which  It  had  been  assigned  for 
trial.  No  one  appeared  for  the  defend- 
ants, and  judgment  was  rendered  against 
them.  It  seems  that  on  the  21st  day  of 
September,  18S8,  the  defendants  prepared 
an  application  for  a  continuance  at  Coun- 
cil Grove.  This  application  was  support- 
ed by  the  affidavit  of  the  family  physician, 
showing  the  condition  of  Anna  Knauber, 
— that  she  had  been  under  bis  immediate 
care  for  four  weeks;  that  it  was  impossi- 
ble for  her  to  leave  her  bed,  and  that  she 
could  not  give  evidence  In  court.  The  hus- 
band made  an  affidavit  showing  the  wife's 
sickness,  and  the  materiality  of  her  evi- 
dence. One  of  the  attorneys  for  the  de- 
fendants made  an  affidavit  establishing 
the  fact  that,  since  he  had  learued  of  Mrs. 
Knauber's  sickness,  he  had  attempted  to 
get  a  statement  from  her  as  to  what  her 
evidence  would  be,  but  that  she  had  been 
too  sick  to  furnish  such  evidence,  and  he 
could  not,  therefore,  take  her  deposition. 
The  application  and  affidavits  were  all 
prepared  on  the  21st  day  of  September. 
By  the  affidavit  of  J.  W.  Parker,  an  attor- 
ney at  Olathe.it  appears  that  the  applica- 
tion ami  affidavits  addressed  to  the  firm 
of  which  he  was  a  member  were  taken  by 
him  out  of  the  post  office  about  1  o'clock 
P.M.;  that  at  the  same  time  he  received 
a  letter  employing  him  as  attorney  In  this 
case;  that  he  filed  the  application  and  affi- 
davits for  a  continuance  upon  the  opening 
of  court,  at  2  o'clock  in  the  afternoon  of 
the  same  day  the  judgment  was  rendered; 
that  he  then  first  learned  that  tbecase  had 
been  disposed  of.  The  defendants  there- 
upon tiled  a  motion  for  a  new  trial  upon 
the  following  grounds:  First,  accident 
and  surprise  which  ordinary  prudence 
could  not  have  guarded  against;  second, 


that  the  judgment  and  decree  are  no'  sus- 
tained by  sufficient  evidence.  The  court 
overruled  the  motion,  and  the  plaintiffs  in- 
error  bring  the  case  here  upon  the  two  as- 
sign men  ts  of  error. 

It  is  couteuded  by  the  plaintiffs  in  error 
that  the  record  shows  that  they  were  dili- 
gent in  their  preparation  of  their  applica- 
tion for  a  continuance.  We  are  of  the 
opinion  that  the  showing  made  was  suffi- 
cient to  entitle  them  to  a  continuance. 
But  the  real  question  for  us  to  decide  is 
whether  the  defendants  were  diligent  in 
making  their  application.  The  case  was 
one  of  sickness,  which  would  naturally 
appeal  to  the  judgment  of  the  court.  Ac- 
cording to  the  affidavit  of  the  family  phy- 
sician, Mrs.  Knauber  had  been  sick  at  least 
four  weeks.  The  attorney  does  not  state 
when  he  first  learned  of  her  sickness.  It 
would  seem  that  her  sickness  was  of  sncb 
a  character  that  it  must  have  been  known 
to  the  husband  or  her  attorney  that  she 
would  not  be  able  to  attend  court,  or  to 
have  her  deposition  taken.  Upon  such  a 
state  of  facts  it  was  clearly  the  duty  of  her 
attorney  to  have  made  a  showing  for  a 
continuance  in  proper  time.  The  Septem- 
ber term  of  court  in  Johnson  county  com- 
menced on  the  first  Monday.  Applica- 
tions for  contiunance  should  not  ordinari- 
ly be  made  so  late  in  the  term  unless  the 
cause  for  such  contiuuance  arose  subs*, 
quent  to  the  commencement  of  the  term. 
There  is  no  showing  made  as  to  when  the 
application  and  affidavits  were  mailed  at 
Council  Grove.  If  mailed,  as  stated  by 
connbel  for  plaintiffs  in  error  in  their  brief, 
at  once  after  they  were  sworn  to,  on  the 
21st,  they  should,  by  due  course  of  mail, 
have  reached  Ola  the  before  noon  of  the 
24th.  Weare  of  tbeoplnion  that  the  plain- 
tiffs in  error  did  not  show  such  diligence 
as  to  make  it  an  abuse  of  discretion  in  the 
trial  court  to  refuse  to  grant  a  new  trial 
on  the  ground  of  accident  and  surprise 
which  ordinary  prudence  could  not  guard 
against. 

Upon  the  second  assignment  of  error, 
that  the  judgment  is  not  sustained  by  the 
evidence,  the  record  fails  to  show  that  the 
evidence  is  all  here.  Hence  we  cannot  de- 
termine that  question.  It  is  recommend- 
ed that  the  judgment  of  the  district  court 
be  affirmed. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
justices  concurring. 


(60  Kan.  714) 

STEVENS  v.  STATE. 

(Supreme  Court  of  Kansas.   Feb.  11,  1893.) 

Bastakdx —  Secondary  Evidence  —  Foundation* 
fok — Witness*— Privilege  of. 

1.  In  a  prosecution  for  bastardy,  where  sec- 
ondary evidence  as  to  the  contents  of  a  letter 
claimed  to  have  been  written  by  the  relatrix  is 
sought  to  be  introduced,  it  must  be  first  estab- 
lished by  competent  evidence  that  the  letter 
was  written  by  the  relatrix,  or  signed  by  her, 
in  addition  to  satisfactory  proof  of  the  loss  or 
the  writing,  to  entitle  a  party  to  give  secondary 
evidence  as  to  the  contents  of  such  letter. 

2.  Where,  in  a  prosecution  for  bastardy,  a 
witness  declines  to  answer  the  question  as  to 
whether  he  had  intercourse  with  the  relatrix, 
on  the  ground  that  his  answer  might  render  him 
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liable  to  a  criminal  prosecution,  he  cannot  be 
required  to  answer  if  it  reasonably  appear  that 
the  answer  would  expose  him  to  such  prosecu- 
tion, or  if  the  fact  upon  which  he  is  interro- 
gated would  lead  to  his  conviction  of  a  crime. 
(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Douglas  couuty ;  A.  W.  Ben- 
sou,  Judge. 

Thaddeus  Stevens  was  convicted  of  bas- 
tardy, and  on  the  judgment  entered  be 
brings  error.  Affirmed. 

Geo.  J.  Barker  and  J.  W.  Green, tor  plain- 
tiff in  error.   Riggs  &  Nevlson  and  Fenlon  . 
A  Fenlon,  for  the  State. 

GREEN, C.  This  was  an  action  brought 
under  the  act  providing  for  the  mainte- 
nance aud  support  of  illegitimate  children. 
Sidney  Brewer,  an  unmarried  woman, 
charged  Thaddeus  Stevens,  the  plaintiff  In 
error,  with  being  the  father  of  her  bastard 
child.  A  trial  was  bad  in  the  district 
court  of  Douglas  couuty,  and  he  was 
found  to  be  the  father  of  the  child,  and  ad- 
judged to  pay  the  sum  of  f 2,000  for  secur- 
ing the  maintenance  and  education  of  such 
child.  The  plaintiff  iu  error  brings  the 
case  here,  and  relies  upon  two  assignments 
of  error  for  a  reversal  of  the  judgment. 

It  is  first  contended  that  the  district 
court  erred  in  excluding  certain  evidence 
offered  by  the  defendant  in  the  district 
court.  John  Heathman  was  produced  as 
a  witness  for  the  defendant,  and  an  effort 
was  made  to  prove  the  contents  of  a  let- 
ter claimed  to  have  been  written  by  the 
prosecutrix  to  Richard  Heathman.  It  is 
urged  that  the  proper  foundutiou  was  laid 
for  tbeintroduction  of  secondary  evidence. 
The  prosecutrix  stated  upon  her  cross-ex- 
amination that  she  had  never  written  a 
letter  to  Richard  Heathman  in  her  life. 
Three  witnesses,  Including  John  and  Rich- 
ard Heathman,  swore  that  they  did  not 
know  the  handwriting  of  the  prosecutrix, 
and  bad  never  seen  her  write.  This  evi- 
dence, coupled  with  thu  further  fact  that  a 
letter  had  passed  through  the  post  office 
at  Slgel,  directed  to  Richard  Heathman, 
and  signed  "  Sid, "  was  nil  the  court  had  to 
authorize  the  admission  of  secondary  evi- 
dence. The  evidence  did  not  establish  the 
fact  that  the  letter  was  in  the  handwrit- 
ing of  the  prosecutrix,  or  signed  by  her. 
It  did  not  even  appear  that  the  evidence 
was  competent  or  material.  We  are  clear- 
ly of  the  opinion  that  the  court  committed 
no  error  In  excluding  secondary  evidence 
as  to  the  contents  of  this  letter. 

The  second  assignment  of  error  is  that 
the  district  court  erred  in  refusing  to  com- 
pel the  witness  Richard  Heathman  to  give 
evidence  as  to  his  having  had  sexual  inter- 
course with  the  prosecutrix.  The  witness 
declined  to  answer  the  question,  for  the 
reason  that  it  might  render  him  liable  to 
a  criminal  prosecution.  The  record  shows 
the  following:  "Question.  State  whether 
you  ever  bad  sexual  intercourse  with  Sid- 
ney Brewer  during  the  year  188U.  Answer. 
No,  sir.  Q.  State  whether  you  had  sexual 
intercourse  with  her  during  the  year  1887. 
A.  1  decline  to  answer  that  question.  Mr. 
Riggs:  I  ask.  upon  behalf  of  the  prosecut- 
ing witness,  that  the  witness  be  compelled 


to  answer.  I  am  perfectly  willing  that  he 
should  answer,  within  proper  limits,  of 
course.  The  Court:  They  are  entirely  will- 
ing that  you  should  answer.  You  are  at 
liberty  to  do  so  if  you  choose.  The  prose- 
cuting witness  is  willing  that  you  should 
answer.  Q.  State  whether  you  had  any 
intercourse  with  her  during  1*87.  A.  I  de- 
cline to  answer.  Q.  Why  do  you  decline 
to  answer?  A.  I  decline  to  answer  for  the 
reason  that  It  might  render  me  liable  to  a 
criminal  prosecution.  Q.  By  the  Court: 
Are  you  a  married  man?  A.  No, sir.  The 
Court:  It  is  your  privilege  to  refuse  to  an- 
swer if  you  see  fit  to  do  so.  The  woman 
is  willing  you  should  answer,  but  it  is  for 
you  to  say  whether  you  will  or  not.  You 
are  not.  obliged  to  do  so.  Q.  I  will  ask 
you  again  to  state  whether  you  had  sex- 
ual intercourse  with  the  prosecuting  wit- 
ness during  the  month  of  May,  1887.  A. 
I  decline  to  answer.  Mr.  Hutchings:  If 
the  court  pleases,  I  insist  upon  his  being 
required  to  answer  that  question.  The 
Court:  I  shall  not  require  him  to  answer. 
I  think  it  would  be  a  violation  of  his  con- 
stitutional privilege.  I  think  it  would  be 
such  error  as  would  reverse  the  case  most 
certainly.  I  may  be  wrong,  and  If  I  am  I 
may  be  set  right;  but,  looking  at  it  as  I 
do  now,  I  will  overrule  the  motion. "  The 
right  of  a  witness  In  such  a  case  as  this 
has  been  stated:  "A  witness  cannot  be 
compelled  to  answer  any  question  the  an- 
swering of  which  may  expose,  or  tend  to 
expose,  him  to  a  criminal  charge,  or  to 
any  kind  of  punishment.  He  is  exempted 
by  his  privilege  from  answering  not  only 
what  will  criminate  him  directly,  but 
also  what  has  any  tendency  to  criminate 
him;  and  the  reason  is  because  otherwise 
question  might  be  put  after  question,  and, 
though  no  single  question  may  be  asked 
which  directly  criminates,  yet  enough 
might  be  got  from  him  by  successive  ques- 
tions whereon  to  found  against  him  a 
criminal  charge."  2 Phil.  Ev.930;  lGreenl. 
Ev.  §  45". ;  Whart.  Crlm.  Ev.  §  463.  The 
rule,  as  we  understand  It,  is  to  require  the 
witness  to  answer  when  It  is  apparent  to 
the  court  that  an  answer  would  not  inter- 
fere with  his  legal  right  and  privilege.  If, 
however,  the  fact  upon  which  be  is  inter- 
rogated forms  but  a  single  link  in  the 
chain  of  evidence  which  would  lead  to  bis 
conviction,  he  is  protected;  and  this  Is  a 
matter  for  the  court  to  determine  under 
the  facts  and  circumstances  surrounding 
each  case.  The  supreme  court  of  Indiana 
stated  the  rule  inthecase  of  Ford  v.  State, 
29  Ind.  641 :  "  Where  a  witness,  called  by 
the  defendant  in  a  prosecution  for  bas- 
tardy, declines  to  answer  whether  he  has 
had  intercourse  with  the  relatrix,  on  the 
ground  that  bis  answer  would  tend  to 
criminate  himself,  the  court  cannot  com- 
pel an  answer:  nor  can  the  witness  be  re- 
quired to  answer  questions,  tending  to 
show  that  the  intercourse.  If  any,  was  not 
under  Buch  circumstances  as  would  consti- 
tute a  crime  under  the  statute."  The 
court  further  holds  that,  "after  the  wit- 
ness claims  bis  privilege,  the  defendant 
may  show  by  other  witnesses  that  the  cir- 
cumstances were  such  that  the  act  of  in- 
tercourse would  not  have  been  criminal; 
and  when  it  is  thus  made  clear  that  the 
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right  to  be  silent  does  not  exist,  the  wit- 
ness may  be  compelled  to  answer. "  There 
was  no  showing  of  the  kind  in  this  case, 
and  the  trial  court  roust  have  been  of  the 
opinion  that  the  answer  might  have  ex- 
posed the  witness  to  a  criminal  prosecu- 
tion. The  relutrix  was  under  21  years  of 
age,  hence  the  answer  might  have  had  a 
tendency  to  establish  the  fact  that  the  wit- 
noes  had  violated  paragraph  2157  of  the 
General  Statutes  of  1889,  providing  for  the 
punishment  of  persons  for  obtaining  illicit 
connection  under  promise  of  marriage, 
or  paragraph  2369  of  the  same  statute, 
fixing  a  penalty  for  open  adultery.  We 
find  no  error  in  the  record,  and  therefore 
recommend  an  affirmance  of  the  Judgment 
of  the  district  court. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 


(50  Kan.  672) 

WICHITA  UNIVERSITY  OP  REFORMED 
CHURCH  IN  UNITED  STATES  v. 
SCHWEITER  et  al. 

(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

GiiAKANTy — Condition  of  —  Collateral  Agree- 
ment—Evidenok. 

1.  Where  various  parties  sign  and  execute 
a  written  instrument  reciting,  among  other 
things,  that  "whereas;  divers  persons  have  un- 
dertaken and  promised  to  pay  and  secure  to  the 
Wichita  University  of  the  Reformed  Church  in 
the  United  States,  as  a  building  fund,  the  sum 
of  $25,000,  to  be  paid  as  follows:  25  per  cent, 
on  the  completion  of  the  foundation  of  the  pro- 
posed university  building,  25  per  cent,  when  the 
walls  of  the  building  are  completed,  25  per  cent 
when  the  building  is  under  roof,  and  the  remain- 
ing 25  per  cent,  on  the  completion  of  the  build- 
ing: Now,  therefore,  we,  the  undersigned,  here- 
by bind  ourselves  jointly  and  severally  to  the 
board  of  trustees  of  said  university  that  the  full 
sum  of  $25,000  shall  be  paid  in  the  time  and 
manner  above  mentioned,  — held,  that  it  was 
competent  for  the  signers  thereof,  when  sued 
upon  the  writing,  to  show  by  parol  that  such 
instrument  was  a  guaranty  or  collateral  agree- 
ment to  a  written  subscription  of  "divers  per- 
sons" to  the  Wichita  University  for  $25,000, 
signed  prior  to  the  execution  of  the  guaranty. 
When  one  contract  refers  to  another,  the  two 
should  be  construed  together  in  order  to  deter- 
mine the  nature  of  the  obligations  thereby  im- 
posed. 

2.  Where  an  action  is  brought  by  the  plain- 
tiff to  recover  a  balance  of  money  alleged  to  be 
due  upon  a  bond  or  written  obligation  executed 
by  the  defendants,  and  the  defendants  in  their 
answer  allege  that  the  written  instrument  sued 
upon  was  given  as  a  guaranty  of  the  perform- 
ance of  another  written  instrument  or  sub- 
scription list,  executed  by  "divers  persons"  there- 
in mentioned,  and  further  allege  that  the  per- 
sons signing  such  other  written  instrument  or 
subscription  list  had  fully  paid  and  complied 
with  all  the  terms  thereof,  and  thereby  that  the 
written  guaranty  had  been  fully  released  and 
discharged,  and  where  to  such  an  answer  the 
plaintiff  files  a  reply  containing  a  general  denial 
of  the  allegations  therein,  held,  that  after  the 
defendants,  under  their  answer,  had  offered  evi- 
dence tending  to  show  that  the  written  bond  or 
obligation  sued  upon  referred  to  another  written 
instrument  or  subscription  list,  and  that  such 
subscription  list  had  been  fully  paid  and  per- 
formed according  to  its  terms,  it  was  compe- 
tent for  the  plaintiff  to  6how  fully  that  the  pay- 
ments or  conveyances  made  by  the  parties  who 
had  signed  the  subscription  list  were  made  by 


them  to  the  plaintiff  without  any  reference  to 
or  in  connection  with  the  subscription,  and  were 
made  or  donated  upon  another  and  wholly  differ- 
ent contract. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas, 
Sedgwick  county;  Jacob  M.  Balderston, 
Judge. 

Action  on  contract  by  the  Wichita  Uni- 
versity of  the  Reformed  Church  in  the  Unit- 
ed States  against  Henry  Schweiter  and 
others.  Defendants  had  judgment,  and 
plaintiff  brings  error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

This  action  was  brought  on  the  29th 
day  of  May,  1888,  by  the  Wichita  Universi- 
ty of  th«  Reformed  Church  in  the  United 
States  agninst  Henry  Schweiter,  M.  C. 
Hatchings,  W.  S.  Dixon,  John  F.  Stites, 
and  Wllber  Stites,  under  the  name  of 
Stites  Bros.,  and  C.  S.  Eichbolts,  to  re- 
cover $8,405.15.  claimed  to  be  due  on  the 
following  written  instrument:  M  Wichita, 
Kansas,  November  22,  '88.  Whereas,  di- 
vers persons  have  undertaken  and  prom- 
ised to  pav  and  secure  to  the  Wichita  Uni- 
versity of  the  Reformed  Church  in  the 
United  States,  as  a  building  fund,  the  sum 
of  $25,000,  to  be  paid  as  follows,  to  wit: 
25  per  cent,  of  said  sum  on  the  comple- 
tion or  the  foundation  of  the  proposed 
university  building,  25  per  cent,  when  walls 
of  said  building  are  completed,  25  per 
cent,  when  building  I«  under  roof,  and 
the  remaining  25  per  cent,  on  the  comple- 
tion of  the  building:  Now,  therefore,  we, 
the  undersigned,  hereby  bind  ourselves 
Jointly  and  severally  to  the  board  of  trus- 
tees of  said  university  that  the  full  sum 
of  $25,000  shall  be  paid  in  the  time  and 
manner  above  mentioned,  and  for  the  pay- 
ment thereof  we  hereby  bind  ourselves 
and  our  heirs  to  the  faithful  payment  of 
said  sum;  and  in  default  of  such  payment 
the  said  sum,  or  the  part  thereof,  on  de- 
fault, may  ba  recovered  In  an  action 
brought  for  that  purpose.  [Signed] 
Henry  Schweiter.  C.  S.  Eichholt*.  W.  S. 
Dixon.  Stites  Brothers.  M.C.  Hutchings." 
The  defendants  answered,  and  alleged 
that  the  writing  sued  on  was  executed 
to  guaranty  the  paymeut  of  certain  sub- 
scrIption8  made  by  "divers  parties."  a 
copy  of  which  is  as  follows:  "We,  the 
undersigned,  promise  to  pay  the  sum  set 
opposite  our  respective  names,  donated 
for  the  purpose  of  erecting  a  college  build- 
ing for  the  Reformed  Church,  to  the  treas- 
urer of  the  board  of  trustees  of  said  col- 
lege hereafter  elected ;  said  building  to  be 
built  and  maintained  on  'College  Hill,' 
on  the  half  section  line  between  the  real 
estate  now  owned  by  C.  C.  Fees  and  H. 
L.  Hill,  in  section  26,  township  27,  range  1 
ea*t,  in  Sedgwick  county,  Kansas.  The 
said  building  to  be  constructed  of  brick 
and  atone  at  an  estimated  cost  of  $25,- 
000.  The  subscriptions  hereto  aro  to  be 
paid  as  follows:  25  per  cent,  on  the  com* 
pletion  of  the  foundation  of  said  build- 
ing. 25  per  cent,  when  the  walls  are  built 
to  second  story,  25  per  cent,  when  the 
building  Is  under  roof,  and  the  remainder 
on  completion  of  the  building.  C.  C.  Fees, 
20  acres  of  land,  valued,  $10,000;  C.S.Eloh- 
holta,  $1,000;  Henry  Schweiter,  $3,000; 
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H.  L.  Hill,  10  acres  of  land,  valued,  $5,000; 
Augustus  Knight,  $500;  M.  C.  Hatchings, 
$500;  Moore  &  Harris,  $500:  A.  C.  Payne, 
$500;  Mary  B.  Allman,  $1,000;  W.  S.  Dix- 
on, $1,000;  Geo.  H.  Black  welder,  $500  ;  M. 
L.  Heoshaw,21ot8  Lincoln  St.  Add..  $400; 
C.  Teter,  1  acre  of  laud,  or  $200;  C.S.  Elch- 
holts. 'txtra,' $250;  Geo.  L.  House,  $100; 
G.  W.  Bartholomew,  $100;  F.  S.  Smith, 
$100;  Merrlam  Park  &  Co.,  $300;  Chns.  H. 
Hunter,  $100;  Geo.  W.  Knorr,  $100;  Wm. 
Gould,  (when  I  sell  enough  off  either 
farm.)  $200;  Arthur  Dishrow,  1  acre  of 
land,  or  $200;  Hardy  Solomon,  $50;  I.  H. 
Black,  $100;  W.  C.  Newcomb,  $100;  A.  E. 
Sbober,$100;  J.  C.  Richie,  $100;  J.  F.  Sul- 
livan, $50;  John  B.  Mlltner,$100;  J.  C.  ttu- 
tan,  $50;  M.  R.  Mosen.  $50;  J.  C.  Schu- 
macker,  $50."  The  petition  further  alleged 
that  the  contract  of  subscription  bad 
been  fully  performed  according  to  the 
terms  thereof,  and  therefore  that  the 
guaranty  of  the  defendants  had  been  fully 
discharged.  Trial  before  the  coort  with  a 
jury.  The  instructions  given  to  the  Jury 
were  as  follows:  "You  are  instructed 
that  the  written  Instrument  on  which  this 
suit  is  brought  is,  In  legal  effect,  a  guar- 
anty that  the  persons  who  bad  thereto- 
fore agreed  to  contribute  certain  amounts 
for  the  erection  of  the  university  building 
of  the  plaintiff  would  perform  the  terms 
of  such  subscription  and  promises  accord- 
ing to' the  terms  of  the  subscription.  The 
liability  of  the  defendants  as  nigners  of 
the  instrument  sued  upon  is  to  be  deter- 
mined by  the  terms  and  provisions  of  the 
instrument  Itself  and  the  subscription 
referred  to  In  it,  taken  together.  Evi- 
dence has  been  introduced  sufficient  to 
show  that  the  subscription  introduced  in 
evidence  is  the  subscription  referred  to'lu 
the  instrument  sued  upon.  (2)  By  the 
terms  of  that  subscription  and  the  bond 
sued  on.  construed  together,  $15,000  of  the 
amount  which  the  defendants  guarantied 
should  be  paid  to  the  plaintiff  for  the  erec- 
tion of  its  university  building  was  to  be 
paid  lu  land.  (3)  If  you  find  that  any 
portion  of  the  land  subscribed  and  re- 
ferred to  in  said  subscription  paper  has 
been  conveyed  to  plaintiff,  then  such  con- 
veyance would  operate  to  extinguish  and 
discharge  the  liability  of  the  defendants 
upon  the  instrument  sued  on  to  theextent 
of  the  value  of  the  land  so  conveyed  as 
stated  in  the  subscription.  (4)  And  if 
you  further  flud  that  the  value  of  the 
land  so  conveyed  as  stnted  in  the  subscrip- 
tion, together  with  the  sums  of  money 
paid  by  the  subscribers,  equals  the  a  mount 
which  was  due  and  payable  at  the  time 
of  the  commencement  of  the  action  as 
specified  In  the  instrument  sued  on,  then 
you  should  find  for  the  defendants.  (5) 
The  defendants  claim  that  some  of  the 
subscribers  to  said  fund  subscribed  cer- 
tain real  estate  at  the  value  fixed  in  the 
said  subscription.  If  you  find  sucb  to  be 
the  case,  and  further  find  that  the  direct- 
ors of  said  university  received  the  said 
land,  and  appropriated  it  to  the  uses  of 
the  said  university,  then  they  will  be  held 
to  account  for  the  same  at  the  value  which 
had  been  fixed  thereon  by  the  terms  of 
said  subscription,  and  the  defendants 
would  be  entitled  to  have  the  same  cred- 
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Ited  to  their  account  in  the  settlement  of 
any  liability  that  might  accrue  under  the 
unlertaklng  above  mentioned.  And,  al- 
though you  may  find  that  the  plaintiff, 
after  having  received  said  land  so  sub- 
scribed, failed  to  convert  the  same  into 
money  for  the  purpose  of  being  used  as 
a  building  fund,  but  determined  to  use  the 
same,  and  did  use  the  same,  as  a  campus 
for  Jts  university,  it  would  nevertheless  be 
held  to  account  to  said  defendants  for 
the  value  thereof  as  fixed  in  the  said  sub- 
scription. And  upon  the  consideration 
of  the  whole  case,  if  you  find  from  the 
evidence  that  the  land  received  by  the 
plaintiff  under -said  subscription  at  the 
values  fixed  therein,  with  thecash  received 
by  the  plaintiff  from  said  subscription, 
equaled  or  exceeded  the  amount  due  by 
the  terms  of  each  undertaking  at  the  com- 
mencement of  this  action,  then  you  must 
find  for  the  defendants.  (6)  You  are  in- 
structed that  the  burden  of  proof  is  upon 
the  defendants  to  establish  the  fact  that 
plaintiff  was  to  look  to  said  subscription 
list  aa  the  means  by  which  to  procure  Its 
building  fund,  and  was  not  to  look  to  the 
bond  sued  on  except  as  a  security  or 
guaranty  that  the  premises  made  in  said 
subscription  list  should  be  performed.  (7) 
You  are  further  inscructed  that  plaintiff 
must  prove  his  case  by  a  preponderanceof 
the  evidence.  If  the  evidence  is  equally 
balanced,  you  will  find  for  defendants. 
(8)  You  are  further  instructed  that  you 
are  the  judges  of  the  credibility  of  the 
witnesses  and  the  weight  to  be  attached  to 
the  testimony  of  each  and  all  of  tbem. 
You  are  not  bound  to  take  the  testimony 
of  any  witness  as  absolutely  true,  and 
you  should  not  do  so  if  you  are  satisfied 
from  ail  the  facts  and  circumstances 
proven  at  the  trial  that  said  witness  Is 
mistaken  In  what  is  testified  to  by  him, 
or  if  for  any  reason  j*ou  consider  his  tes- 
timony is  untrue  or  unreliable. "  The  jury 
returned  a  verdict  for  the  defendants,  and 
subsequently  judgment  was  rendered  In 
their  fnvor  for  costs.  The  plaintiff  except- 
ed, and  brings  the  case  here. 

Harris  &  Vermillion  and  Rohrbaugh  & 
Roach,  for  plaintiff  in  error.  Stanley  & 
Hume  and  Dale  &  Wall,  for  defendants  in 
error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
It  is  contended  that  the  trial  court  com- 
mitted error  in  permitting  the  defendants 
to  introduce  testimony  to  identify  the 
subscription  list  donating  money  and  land 
to  the  Wichita  University  of  the  Heformed 
Church,  and  thereby  tending  to  show  that 
the  written  instrument  signed  by  the  de- 
fendants on  November  22, 1880,  was  given 
as  a  guaranty  of  the  performance  of  the 
terms  of  the  subscript  ion  ;  and  it  is  further 
contended  that  the  court  erred  In  constru- 
ing the  written  instrumeut  sued  on  in  con- 
nection with  the  subscription  as  a  guar- 
anty or  collateral  agreement.  It  was 
claimed  upon  the  part  of  the  plaintiff  that 
the  instrument  sued  on  was  an  independ- 
ent agreement.  On  the  part  of  the  defend- 
ants it  was  claimed  that  the  instrument 
was  a  guaranty  or  collateral  agreement 
only,  and  that  the  subscribers  had  fully 
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performed  the  conditions  of  tbe  snbscrip- 
tion  in  the  time  and  manner  set  forth  In 
both  instruments,  and  therefore  that  they 
were  not  liable.  Upon  the  issues  of  tbe 
case,  we  think  the  court  committed  no  er- 
ror In  permitting  tbe  defendants  to  iden- 
tify the  subscription  list  executed  prior  to 
the  written  instrument  of  November  22, 
1886,  as  tbe  instrument  or  paper  referred 
to  in  tbe  guaranty  or  collateral  agree- 
ment. Tbe  language  of  tbe  writing  sued 
on  refers  to  wbnt  "divers  persons  had  un- 
dertaken and  promised,"  and  this  instru- 
ment guaranties  that  said  sum  "shall  be 
paid  in  the  time  and  manner  above  men- 
tioned." The  evidence  is  uncontradicted 
that  no  other  subscription  paper  was  exe- 
cuted or  signed  than  the  one  referred  to  in 
tbe  answer.  The  court,  therefore,  com- 
mitted no  material  error  in  stating  that 
tbe  written  instrument  sued  on  was,  "in 
legal  effect,  a  guarant.v  that  the  persons 
who  had  theretofore  agreed  to  contribute 
certain  moneys  for  tbe  erection  of  the  uni- 
versity building  of  tbe  Reformed  Church 
would  comply  with  the  terms  of  the  sub- 
scription." After  the  defendants  had  es- 
tablished by  the  evidence — as  we  think, 
conclusively — that  tbe  instrument  sued  on 
was  only  a  guaranty  to  the  subscription 
list,  they  then  offered  testimony  that  the 
parties  signing  the  subscription  paper  bad 
fully  complied  with  the  terms  thereof; 
that  C.  C.  Fees,  who  subscribed  20  acres 
of  land,  and  H.  L.  Hill,  who  subscribed  10 
acres  of  land,  conveyed  the  lands  in  full 
satisfaction  of  their  subscriptions.  The 
plaintiff  offered  to  show  that  the  Fees  and 
Hill  lands  were  donated  for  a  college  cam- 
pus, and  uot  conveyed  in  payment  of  tbe 
subscription  made  by  them,  nor  under  the 
terms  thereof.  As  the  defendants  were 
permitted'  to  offer  testimony  tending  to 
show  that  tbe  parties  on  the  subscription 
list  conveyed  all  tbe  lauds  therein  stated 
to  the  plaintiff  in  satisfaction  of  tbe  sub- 
scription, it  was  also  competent  for  tbe 
plaintiff  to  show  that  the  lands  so  con- 
veyed were  not  In  satisfaction  of  the  sub- 
scription, but  were  transferred  under  a 
different  agreement  betweeu  the  plaintiff 
and  tbe  parties  making  the  conveyances. 
It  is  contended  that  the  plaintiff  was  not 
permitted  to  show  fully  that  such  convey- 
ances were  made  without  any  reference  to 
or  connection  with  the  subscription.  In 
answer  to  this  contention  tbe  defendants 
say  that  "tbe  plaintiff,  having  repudiated 
the  whole  Idea  of  tbe  subscription  being 
the  original  undertaking,  and  having  from 
tbe  first  assumed  that  tbe  subscription 
had  no  connection  whatever  with  the  in- 
strument sued  on,  could  not  pursue  tbe 
same  line  of  evidence  in  support  of  its  case 
that  deteudants  pursued  in  making  their 
defense.  In  other  words,  the  theory  of  tbe 
plaintiff  and  of  defendants  In  relation  to 
the  construction  of  the  instrument  sued 
on  beiug  wholly  different,  it  would  be  al- 
together proper  for  either  party  to  pursue 
a  line  of  evidence  in  support  of  its  theory 
of  the  case  which  the  other  party,  pursu- 
ing an  altogether  different  theory,  would 
not  be  alio  wed  to  offer."  This  is  not  a  cor- 
rect statement  of  the  law  as  applicable  to 
this  case.  Even  If  the  written  instrument 
sued  upon  was  executed  as  a  guarauty 


only,  the  plaintiff  was  entitled  to  recover 
any  balance  due  themon,  unless  the  terms 
of  tbe  subscription  bad  been  fully  per- 
formed. To  defeat  the  plaintiff  it  was  not 
only  necessary  to  show  that  tbe  written 
instrument  was  a  guaranty  or  collateral 
contract,  but  the  defendants  had  to  go 
further,  and  prove  that  the  subscription 
had  been  discharged  by  performance.  Of 
course,  if  the  plaintiff  accepted  any  money 
or  any  land  conveyed  in  full  discharge  of 
the  terms  of  such  subscription,  it  would 
be  Immaterial  whether  such  subscriber 
bad  paid  in  full  or  not;  but,  in  the  absence 
of  such  acceptance  and  discharge.it  would 
be  incumbent  upon  the  defendants  to 
prove  a  full  compliance  by  each  party  on 
tbe  subscription  list.  This  would  include 
proof  that  the  land  conveyed  was  the 
same  referred  to  in  tbe  subscription  list, 
or  thut  it  was  of  tbe  value  therein  stated. 
Therefore  the  plaintiff  had  the  right  to 
show  that  the  land  conveyed  had  no  con- 
nection with  the  subscription  alleged  In 
the  answer,  and  was  made  by  tbe  parties 
to  the  subscription  list  upon  another  or 
different  contract.  On  account  of  the  re- 
fusal of  tbe  court  to  permit  tbe  plaintiff  to 
show  fully  that  tbe  conveyances  of  laud 
referred  to  in  the  defendants'  testimony 
were  not  made  on  account  of  the  subscrip- 
tion, or  with  reference  thereto,  tbe  cause 
will  be  remanded  for  a  new  trial. 

JOHNSTON,  J.,  concurring.  ALLEN, 
J.,  not  sitting. 


(50  Kan.  869) 
FULL  v.  MILLER  et  aL 
(Supreme  Court  of  Kansas.  Feb.  11, 1893.) 
Action  to  Set  aside  Deed  —  Undce  Influence- 
— Special  Findings — Evidence — Instructions. 

1.  Evidence  examined,  and  found  that  the 
court  did  not  err  in  refusing  to  sustain  a  de- 
murrer to  the  evidence  of  the  plaintiff  below. 

2.  Receiving  evidence  in*  a  case  after  the 
plaintiffs  had  rested,  and  the  defendant  had  in- 
troduced his  testimony,  is  a  matter  largely 
within  the  discretion  of  the  trial  court;  and 
held,  in  this  case,  that  the  supreme  court  can- 
not say  that  the  district  court  abused  its  dis- 
cretion. 

3.  Instructions  considered,  and  found  that 
the  court  committed  no  error  in  giving  the 
same. 

4.  Instructions  requested  by  defendant  ex- 
amined, and  found  that  the  court  properly  re- 
fused to  submit  them  to  the  jury. 

5.  An  examination  of  the  record  in  this 
case  shows  sufficient  evidence  to  support  the 
special  findings  of  the  jury  and  judgment  of  the 
trial  court  in  canceling  a  deed  from  N.  H.  to  T. 
S.  H.  upon  the  ground  of  undue  influence. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Neosho  county;  L.Stilwell, 
Judge. 

Action  to  cancel  deed  by  Orvilla  Miller 
and  others  against  Theron  8.  Hill.  Plain- 
tiffs bad  judgment,  and  defendant  brings 
error.  Affirmed. 

Laphum  &  Brewster,  for  plaintiff  In 
error.  C.  A.  Cox  and  J.  L.  Den i eon,  for 
defendants  in  error. 

GREEN,  C.  This  was  an  action  to  set 
aside  a  deed  made  by  Newell  Hill  to  his 
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brother  Theron  S.  Hill,  and  dated  June  4, 
1^87,  and  recorded  the  November  follow- 
ing, to  the  S.  E.  %  of  section  14,  in  town- 
ship 27,  rnnfcel7,  In  Neosho  county,  alleged 
to  be  worth,  at  a  reasonable  valuation, 
9 4,000.  The  plain  tiffs  below,  Orvilla  Miller 
and  Dora  McCowan,  were  daughters  of 
Newell  Hill;  Alice  Hill  was  the  widow 
of  hie  sou,  Cicero  Hill;  and  John  was  a 
grandson.  Newell  Hill,  with  his  wife  and 
children,  formerly  lived  In  Rich  wood,  Ohio, 
where  they  owned  a  home,  which  they 
sold,  and  afterwards  moved  to  the  state 
or  Illinois,  where  they  purchased  an  80- 
acre  trace  of  land,  taking  the  title  in  the 
name  of  the  wife.  The  family  moved  up- 
on this  land,  and  improved  It.  The  wife 
died  in  March,  1*75.  The  farm  was  sold, 
the  children  joining  in  the  deed  with  the 
father.  The  family  came  to  Kansas,  and 
the  land  in  controversy  was  purchased, 
and  the  title  was  taken  in  the  name  of 
the  father,  Newell  Hill.  Thefnrollyin  Kan- 
sas consisted  of  the  father,  his  son.  Cicero, 
and  daughters  Dora  and  Nora.  Orvilla 
bad  married,  aud  remained  in  Illinois.  A 
house  was  built  upon  the  land  purchased, 
and  the  place  was  otherwise  improved. 
In  January,  1878,  the  son  and  daughter 
were  married.  The  former,  to  Alice  Hill, 
one  of  the  defendants  in  error;  the  latter, 
to  John  McCowan.  The  daughter  weut 
with  her  husband,  and  the  son  and  wife 
made  their  home  with  the  father.  The 
other  daughter  was  married  in  March, 
1882,  to  a  man  by  the  name  of  North,  and 
went  back  to  Illinois  to  live,  and  died 
there  in  1883.  The  son  and  wife  lived  up- 
on the  farm  with  the  father  until  Febru- 
ary 14,  1887.  when  the  former  died.  Of  the 
marriage  there  was  born  one  son,  John, 
the  minor  defendaut  in  error  in  this  case. 
A  short  time  after  the  son's  death  Newell 
Hill  went  to  his  neighbor  and  physician, 
and  requested  him  to  write  to  his  younger 
brother,  the  plaintiff  in  error,  who  lived 
near  The  Dalles,  in  Oregon,  where  he  was 
practicing  medicine,  to  come  to  him  and 
takechargeof  his  property.  This  letter  was 
dated  the  17th  day  of  February,  1887.  The 
brother  came  in  response  to  the  communi- 
cation. It  is  claimed  by  the  plaintiff  in 
error  that  he  attempted  to  reconcile  cer- 
tain contentions  which  seemed  to  have 
arisen  between  Newell,  upon  the  one  part, 
and  Alice  and  Dora  upon  the  other,  ho 
that  proper  care  would  be  given  to  his 
brother,  and  he  could  return  to  his  home 
in  Oregon,  hut  that  he  was  unsuccessful; 
that  Newell  finally  proposed  to  Theroil 
that  he  would  deed  him  the  land  in  con- 
troversy upon  the  condition  that  Theron 
wonld  take  care  of  him  as  long  as  he 
should  live,  see  him  decently  burled,  and 
assume  a  certain  mortgage  upon  the  place 
for  $400,  and  an  Indebtedness  of  about 
$400  to  another  brother.  It  is  claimed 
that,  in  compliance  with  this  arrange- 
ment, Newell  Hill  deeded  the  land  to  his 
brother  Theron  S.  Hill  on  the  4th  day  of 
June,  1887.  Newell  died  the  December  fol- 
lowing, and  bis  heirs  brought  this  action 
to  set  aside  such  deed. 

Certain  questions  of  fact  were  submitted 
to  a  jury.  The  court  reserved  all  other  is- 
sues, to  be  determined  by  it.  The  jury  re- 
turned the  following  questions  and  an- 


swers submitted  at  the  request  of  the  de- 
fendant below :  "(1)  Did  Newell  Hill  exe- 
cute the  deed  to  the  premises  in  contro- 
versy with  a  full  understanding  of  what 
he  was  doing  at  the  time  of  snch  execu- 
tion ?  Answer.  No.  (2)  At  the  time  of  the 
execution  of  said  deed,  was  Newell  Hill  in 
possession  of  the  ordinary  mental  faculties 
usual  to  men  of  his  age?  A.  No.  (3)  At 
the  time  of  the  execution  of  said  deed,  was 
said  Newell  Hill  suffering  from  any  disease 
of  the  mind?  A.  He  was  infirm, aud  in  his 
dotage.  (4)  If  the  jury  answer  the  last 
question  by  *  Yes,' state  what  su^b  dis- 
ease was, and  how  long  prior  to  said  time 
he  had  been  suffering  from  it?  A.  He  suf- 
fered a  number  of  years  from  rheumatism 
and  dyspepsia.  (5)  Was  said  Newell  Hill 
forced  to  execute  said  deed  to  T.  S.  Hill? 
A.  Yes;  by  the  stronger  mind  over  the 
weak.  (6)  If  the  jury  answer  the  last 
question  by  'Yes,' state  when  and  what 
kind  of  force  was  used.  A.  He  was  over- 
persuaded,  and  undue  appliances  resorted 
to,  to  obtain  the  same,  when  executing 
deed.  (7)  Did  said  Newell  Hill,  after  the 
execution  of  said  deed,  speak  about  it  to 
one  or  more  persons?  A.  No.  (8)  At 
such  times  was  he  in  possession  of  his  or- 
dinary mental  faculties?  A.  For  a  man 
of  his  age  and  disease  we  do  not  believe 
he  was."  Tho  court  submitted  thefollow- 
ing  questions  to  the  jury  of  Its  own  mo- 
tion: "Question  1.  Did  Newell  Hill, at  the 
time  be  delivered  the  deed  for  the  land  in 
controversy  to  Theron  8.  Hill,  possess 
sufficient  mental  capacity  to  enablebim  to 
deliver  the  deed  in  question,  with  an  Intel- 
ligent understanding  by  him,  said  Newell 
Hill,  of  the  nature  and  effect  of  the  trans- 
action ?  Answer.  No.  Q.  2.  Did  Theron 
8.  Hill  obtain  the  deed  for  the  land  In  con- 
troversy from  Newell  by  the  use  of  any 
undue  influence?   A.  Yes." 

1.  The  first  error  of  which  complaint  is 
made  is  that  the  court  should  have  sus- 
tained the  demurrer  of  the  defendant  to 
the  evidence  of  the  plaintiffs.  The  evi- 
dence In  this  case  Is  very  voluminous. 
The  evidence  was  conflicting.  It  was 
properly  a  court  case,  but  the  judge  saw 
fit  to  submit  certain  questions  of  fact  to 
a  jury.  We  have  read  all  of  the  evidence 
in  the  record,  and  cannot  say  thut  the 
plaintiffs  failed  to  prove  the  allegations 
of  their  petition. 

2.  The  second  assignment  of  error  la  that 
the  court  allowed  the  plaintiffs,  after  they 
had  rested  their  case,  and  after  the  defend- 
ant had  introduced  his  evidence  and  ex- 
cused his  witnesses,  to  recall  a  witness  for 
the  purpose  of  cross-examination ;  that 
one  of  the  attorneys  for  the  plaintiffs  made 
an  unwarranted  and  false  statement  in 
regard  to  the  hostility  of  such  witness. 
As  to  the  order  of  the  trial,  the  examina- 
tion of  witnesses,  and  the  reception  of  fur- 
ther evidence,  all  were  within  the  sound 
Judicial  discretion  of  the  court  trying  the 
case;  and  we  are  not  prepared  to  say, 
from  an  examination  of  the  record,  that 
the  court  abused  its  discretion.  The 
statement  of  counsel  was  to  the  effect  that 
the  plaintiffs  had  been  misled;  that  the 
witness  was  hostile,  and  at  another  term 
of  court  had  gone  into  the  Indian  Terri- 
tory, at  the  solicitation  of  other  parties. 
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Tbese  remarks  were  made  to  the  cunrt  as 
reason  why  the  plaintiffs  should  he  per- 
mitted to  recall  the  witness.  We  fail  to 
see  wherein  the  rights  of  the  plaintiff  in  er- 
ror were  prejudiced  by  this  action  of  the 
court. 

The  plaintiff  in  error  complains  that  the 
evidence  did  not  warrant  the  court  in  giv- 
ing instructions  6  and  7,  which  read  as 
follows:  "(6)  The  evidence  shows  that 
Newell  Hill,  at  the  time  of  the  alleged  de- 
livery of  the  deed,  was  a  man  well  ad- 
vanced in  years,  being  of  the  age  of  72  or 
73,  or  thereabouts.  Theron  S.  Hill  was 
the  brother  of  Newell  Hill,  and  at  the  time 
of  the  transaction  in  question  was  proba- 
bly, as  shown  by  the  evidence,  about  64 
years  old.  The  evidence  was  also  to  the 
effect  that  Theron  was  a  physician,  and 
that,  for  some  time  prior  to  bis  obtaining 
the  deed  in  question,  be  was  living  in  the 
same  house  with  his  brother;  the  only 
other  occupants  of  the  bouse  being  a 
young  man  and  bis  wife,  who  were  ten- 
ants on  the  premises;  that  he  (Theron) 
wasengaged  in  taking  care  of  his  brother, 
nursing  him  in  bis  sickness,  and  adminis- 
tering to  bis  wants.  Evidence  has  been 
Introduced  tending  to  show  that  Theron 
acted  to  some  extent  in  the  care  of  his 
brother  in  bis  professions!  capacity  as  a 
physician,  but  to  what  extont,  and  how 
much,  you  will  ascertain  from  the  evi- 
dence. The  evidence  further  shows  that 
Newell  Hill  was  in  poor  health.  The  an- 
swer of  the  defendant,  Theron  Hill,  alleges, 
and  the  plaintiffs  admit,  that  at  the  time 
of  the  death  of  Cicero  Hill,  which  was  In 
February,  1887,  the  said  Newell  Hill  was 
aged.  Infirm,  and  almost  helpless;  and 
there  is  no  evidence  that  be  substantially 
improved  any  for  the  better  from  that 
time  until  his  death.  (7)  On  such  evidence 
In  the  case  as  is  undisputed,  and  which  I 
Indicated  In  the  preceding  instruction,  the 
relation  existing  between  the  two  broth- 
ers at  the  time  Theron  obtained  the  deed 
In  question  Is  what,  in  the  law,  is  called  a 
•fiduciary '  or  'confidential'  relation;  and 
the  law  will  require  of  Theron  S.  Hill  the 
utmost  degree  of  good  faith  in  the  trans- 
action between  him  and  Newell  HUI  which 
resulted  In  Theron  8.  Hill  obtaining  the 
deed.  And  where  the  relations  existed  be- 
tween the  two  brothers  as  I  have  indi- 
cated in  this  and  the  preceding  instruc- 
tion, the  law  presumes,  in  the  first  in- 
stance, and  in  the  absence  of  evidence  to 
the  contrary,  that  a  brother  occupying 
the  relation  to  another  brother  that  The- 
ron occupied  to  Newell  possessed  that  au- 

S priority  and  influence  over  Newell,  and 
ewell  reposed  that  degree  of  confidence 
and  dependence  In  and  upon  Theron, 
which  is  the  natural  result  of  such  rela- 
tion; and  under  the  circumstances,  when 
snch  a  condition  of  things  is  shown,  the 
law  shifts  the  burden  of  proof  upon  The- 
ron S.  Hill  to  show  affirmatively,  as  far 
as  practicable,  that  the  obtaining  of  the 
deed  in  question  was  done  without  fraud, 
artifice,  or  other  undue  means,  and  that 
he  gave  a  Just  and  adequate  consideration 
for  the  said  deed.  As  to  the  consideration 
that  was  given, the  defendant,  Theron,  al- 
Ieges,in  substance, that  it  was  as  follows: 
that  he  found  his  brother  in  a  condition 


requiring  care  and  attention,  of  which  he 
was  destitute;  that  said  Theron  aban- 
doned bis  business  in  Oregon,  and  prom- 
ised and  agreed  with  Newell  Hill  to  care, 
for  his  said  brother,  and  maintain  and 
support  him,  as  long  as  he  lived,  and  see 
him  decently  burled  after  his  death ;  and 
to  pay  certain  debts  of  the  said  Newell 
Hill.  It  was  competent,  in  law,  for  the 
parties  to  make  this  contract;  and  if  you 
find  that  such  a  contract  was  made,  with- 
out fraud  or  undue  means  used  by  T.  S. 
Hill  to  effect  It,  and  that  the  considera- 
tion received  by  Newell  Hill,  under  all  the 
surrounding  circumstances,  was  Just  and 
adequate,  then  the  deed  to  Theron  Hill  la 
valid,  and  should  stand."  The  answer  of 
the  defendant  below  alleged  that  his 
brother,  at  the  time  of  the  death  of  his 
son  Cicero,  was  aged,  infirm,  and  almost 
helpless;  that,  when  be  came  to  him,  he 
was  old  and  infirm.  These  admitted  facts, 
taken  in  connection  with  the  evidence,  Jus- 
tified the  court  iu  giving  these  instruc- 
tions. Complaint  is  made  as  to  other  in- 
structions, but  we  think  they  are  not  sub- 
ject to  the  objections  urged  by  the  plain- 
tiff in  error.  The  law  was  properly  stated, 
in  our  opinion,  in  the  instructions  the 
court  gave. 

4.  It  is  next  contended  that  the  court 
erred  In  refusing  to  give  certain  instruc- 
tions requested  by  the  defendant.  Com- 
plaint is  made  especially  in  the  refusal  of 
the  court  to  give  the  following  instruc- 
tion: "To  be  undue,  the  influence  exerted 
must  be  equivalent  to  moral  coercion.  It 
is  not  enough  to  show  that  the  grantor, 
Newell  Hill,  made  a  different  disposition 
of  his  property  than  be  intended.  One 
may  yield  to  the  persuasion  of  affection 
or  attachment,  and  allow  such  sway  to  be 
exerted  over  bis  mind,  and  yet  the  law 
does  not  regard  such  Influence  as  undue. 
He  must  have  been  constrained  to  do 
what  was  against  his  will;  otherwise,  the 
law  will  not  interfere."  We  do  not  think 
the  court  erred  in  refusing  this  and  the 
other  Instructions  requested.  The  court 
submitted  certain  facta  to  the  jury  under 
proper  instructions.  Thecourt,  as  a  chan- 
cellor, reserved  to  itself  the  decision  of  the 
case.  The  rule  as  to  mental  weakness  has 
been  stated :  "It  Is  well  settled  that  there 
may  be  a  condition  of  extreme  mental 
weakness  and  loss  of  memory,  either  con- 
genital, or  resulting  from  old  age,  aick- 
ness,  or  other  cause,  and  not  being  either 
idiocy  or  lunacy,  which  will,  without  any 
other  Incidents  or  accompanying  circum- 
stances, of  itself  destroy  the  person's  tes- 
tamentary capacity,  and,  a  fortiori,  be 
ground  for  defeating  or  setting  aside  his 
agreements  and  conveyances.  It  is  equal- 
ly certain  that  mere  weak-mindedness, 
whether  natural  or  produced  by  old  age, 
sickness,  or  other  infirmity,  unaccompa- 
nied by  any  other  Inequitable  incidents,  if 
the  person  has  sufficient  intelligence  to  un- 
derstand the  nature  of  the  transaction, 
and  is  left  to  act  upon  bis  own  free  will,  is 
not  a  sufficient  ground  to  defeat  the  en- 
forcement of  an  executory  contract,  or  to 
set  aside  an  executed  agreement  or  con- 
veyance. If,  as  Is  frequently,  if  not  gener- 
ally, the  case,  the  mental  weakness  and 
failure  of  memory  are  accompanied  b* 
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other  inequitable  incidents,  and  are  taken 
undue  advantage  of  through  their  means, 
equity  not  only  may,  but  will,  interpose 
with  defensive  or  affirmative  relief.  Fi- 
nally, in  a  case  of  real  mental  weakness,  a 
presumption  arises  against  the  validity  of 
the  transaction,  aud  the  burden  of  proof 
rests  upon  the  party  claiming  the  benefit 
of  the  conveyance  or  contract  to  show  its 
perfect  fairness,  and  the  capacity  of  the 
other  party."  Pom.  Eq.  Jur.  §  947.  "The 
doctrine  of  equity  concerning  undue  influ- 
ence Is  very  broad,  and  is  based  on  princi- 
ples of  the  highest  morality.  It  reaches 
every  case,  and  grants  relief  where  influ- 
ence is  acquired  and  abused,  or  where  con' 
fidence  Is  reposed  and  betrayed.  It  is  es- 
pecially active  and  searching  In  dealing 
with  gifts,  but  Is  applied,  when  necessary, 
to  conveyances,  contracts,  executory  and 
executed,  and  wills."  Id.  §  951.  The  rule 
was  stated  in  the  ease  of  Haydock  v.  Hay- 
dock,  34  N.  J.  Eq.  574:  "I  take  the  rule  to 
be  settled  thatwherea  person,  enfeebled  In 
mind  by  disease  or  old  age,  is  so  placed  as 
to  be  likely  to  be  subject  to  the  influence  of 
another,  and  makes  a  voluntary  disposi- 
tion of  that  property  in  favor  of.that  per- 
son, thecourts  squire  proof  of  the  fact  that 
tbedonor  understood  tbenatureof  theact, 
and  that  It  was  not  done  through  the  in- 
fluence of  the  donee."  See,  also,  Paddock 
v.  Pulslfer,  43  Kan.  718,  23  Pac.  Rep.  1049, 
and  authorities  there  cited. 

5.  The  other  errors  complained  of  are 
that  the  court  should  have  set  aside  the 
special  findings  of  the  jury,  and  granted 
the  plaintiff  in  error  a  new  trial.  Substan- 
tially the  same  questions  are  raised  by 
these  assignments  us  those  already  con- 
sidered. It  will  be  observed  that  eight 
questions  were  submitted  at  the  request 
of  the  defendant,  and  all  answered  by  the 
Jury.  If  there  was  no  evidence  bearing  up- 
on these  question,  why  should  the  defend- 
ant have  asked  the  court  to  submit  them 
to  tne  Jury? 

An  examination  of  the  entire  record  in 
this  case  satisfies  us  that  the  district 
court  stated  the  law  correctly  to  the  Jury 
in  submitting  the  special  questions  of  fact; 
that  thero  is  evidence  to  support  the  find- 
ings of  the  jury  and  the  judgment  of  the 
court.  It  is  recommended  that  the  Judg- 
ment of  the  district  court  be  affirmed. 

PER  CURIAM.  It  is  so  ordered;  all  the 
justices  concurring. 

(50  Kan.  827) 

CROSS  v.  THOMPSON  et  al. 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Action  on  Note— Considekation  —  Evidence— 
Instrkctioss. 
The  record  examined,  and  held,  that  no 
substantial  error  was  committed  by  the  trial 
court  either  in  its  rulings  as  to  the  admis- 
sibility of  evidence,  or  in  its  instructions  to  the 
jury. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wilson  coun- 
ty; L.  Stilwpil,  Judge. 

Action  on  a  promissory  note  by  Thomp- 
son, Blackstock  &  Co.  against  Marion 
Cross.  Plaintiffs  had  Judgment,  and  de- 
fendant brings  error.  Affirmed. 


J.  W.  Sutherland,  for  plaintiff  In  error. 
Hudson  &  Reed,  for  defendants  in  error. 

ALLEN,  J.  This  action  wus  brought 
by  the  defendants  In  error  against  Marlon 
Cross  on  a  promissory  note  for  $100,  and 
interest,  dated  April  30,  1886.  The  note 
was  payable  to  Charles  C.  Putt  &  Co.,  and 
by  them  Indorsed  to  plaintiffs.  .  The  de- 
fendant admitted  the  execution-  of  the 
note,  and  alleged  that  the  only  considera- 
tion therefor  was  a  certain  horse  bought 
by  the  defendant  and  others  from  Charles 
C.  Putt  &  Co.  for  SI .500.  He  alleges  that 
$800  of  the  purchase  price  had  been  paid; 
that  the  horse  was  warranted  to  be 
sound  and  healthy,  and  a  safe  foal  getter 
and  breeder;  and  claims  that  the  note  is 
still  the  property  of  Putt  &  Co.  He  claims 
that  the  horse  was  not  as  warranted,  and 
the  $800  paid  is  more  than  the  horse  is  fair- 
ly worth.  A  jury  trial  was  had,  resulting 
in  a  verdict  In  favor  of  the  plaintiffs  for 
$100,  on  which  judgment  was  entered.  No 
question  is  raised  by  the  defendants  in 
error  as  to  the  jurisdiction  of  this  court, 
though  it  will  be  perceived  that  the 
amount  for  which  judgment  was  ren- 
dered, exclusive  of  costs,  Is  exacHy  $100. 

We  are  not  asked  to  decide  whether  this 
case  falls  within  the  provision  of  section 
1,  c.  245,  of  the  Laws  of  1889.  As  the  view 
we  take  of  this  case  compels  an  affirm- 
ance of  the  judgment,  we  do  not  deem  it 
necessary  to  consider  the  jurisdictional 
question.  Many  exceptions  were  pre- 
served to  the  rulings  of  the  trial  court  on 
the  admission  of  evidence  before  the  jury. 
We  have  carefully  und  patiently  exam- 
ined the  records,  and  are  unable  to  per- 
ceive any  material  error  in  that  respect. 

It  1h  claimed  that  the  court  erred  in  re- 
fusing to  permit  the  defendant  to  show 
the  meaning  of  the  terms  "breeder  and 
foal  getter,"  as  set  out  in  the  guaranty 
mentioned  in  defendant's  answer,  by 
showing  what  was  said  between  the  par- 
ties at  the  time  the  guaranty  was  writ- 
ten. The  meaning  of  the  terms  used  seems 
to  us  clear,  and  we  fall  to  perceive  any 
materiality  in  the  testimony  offered. 
The  question  as  to  the  condition  and  per- 
formance of  the  horse  was  testified  to 
very  fully  by  numerous  witnesses,  aud 
the  question  as  to  whether  he  complied 
with  the  terms  of  the  guaranty  was  fairly 
submitted  to  the  jury. 

It  is  also  contended  that  the  court  errv.1 
In  refusing  to  require  one  of  the  plaintiffs, 
Blackstock',  to  answer  the  following  ques- 
tion: "What  is  your  usual  course  with 
reference  to  commercial  paper,  taken  in 
the  way  this  was  taken  from  Putt&  Co.?" 
And  also  in  refusing  to  require  Fred  T. 
Putt  to  answer  ihe  following  question: 
"Did  you  ever  sell  them  any  notes  that 
were  not  good  but  what  you  would  make 
thein  good?"  We  perceive  no  error  in 
the  ruling  of  the  court  on  this  testimony. 

Counsel  for  the  plaintiff  in  error  also 
contends  that  the  court  erred  In  Its  In- 
structions to  the  jury,  because  it  failed  to 
state  that,  in  order  to  cut  off  defenses 
which  the  defendant  might  have  had 
against  the  payee  of  the  note,  It  must  ap- 
pear that  the  holder  took  the  paper  in  the 
usual  or  regular  course  of  business.  The 
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Instructions  in  the  case  were  fall,  and  we 
think  stated  the  law  correctly.  While  It  Is 
true  that  the  phrase  "in  the  usual  or  reg- 
ular coarse  of  business"  does  not  occur  in 
so  many  words  in  the  instructions,  we 
think,  taken  as  a  whole,  it  fairly  in- 
cludes the  idea.  We  have  examined  the 
cuses  cited  by  the  counsel  for  the  plaintiff 
in  error  from  37  Conn.  205,  (Roberts  v.  Hall.) 
and  48  Ark.  454,  3  S.  W.  Rep.  805,  (Tabor  v. 
Bank,)  and  they  uphold  the  doctrine  to 
which  we  assent,— that,  In  order  to  pro- 
tect the  plaintiff  against  defenses,  the  pa- 
per must  have  been  taken  in  the  usual  and 
regular  course  of  business.  We  fail  to  dis- 
cover anything  in  this  case  which  shows 
that  the  transaction  between  Putt  &  Co. 
and  the  plaintiffs  was  unusual.  Plaintiffs 
were  bankers.  They  bought  this,  with 
other  notes,  from  Putt  &  Co.,  and  placed 
the  amount  paid  for  the  notes  to  the  credit 
of  Putt  &  Co.  in  their  general  account. 
The  transaction,  so  far  as  the  evidence  dis- 
closes, Is  entirely  regular.  The  cases  to 
which  we  are  cited  show  an  entirely  dif- 
ferent state  of  facts.  The  Connecticut  case 
shows  a  transfer  by  the  payee  to  the  bold- 
er to  collect  and  apply  the  proceeds  to 
pay  certain  debts  of  the  payee,  and  the 
balance  to  be  paid  to  the  plaintiff's  wife. 
Under  theae  circumstances,  the  holder  of 
the  note  could  neither  claim  to  be  an  in- 
nocent purchaser  for  value,  nor  to  have 
bought  the  same  in  the  usual  course  of 
business.  The  question  as  to  good  faith 
of  the  plaintiffs  in  purchasing  the  note 
was  fairly  submitted  to  the  Jury.  The 
Jury  found  a  verdict  tor  the  plaintiffs  for 
$100  only.  If  the  plaintiffs  were  bona  fide 
holders  of  the  notes  in  such  manner  as  to 
cut  off  all  defenses  existing  between  the 
original  parties  to  the  instrument,  they 
were  entitled  to  interest,  as  well  as  the 
principal,  which  plaintiff  in  error  contends 
amounted  to  $22.35.  Plaintiff  in  error 
contends,  therefore,  that  the  Jury  found  in 
his  favor  on  the  question  of  good  faith 
in  the  aale  of  the  note  by  Putt  &  Co.  to 
Blackstock  &  Co.  If  we  concede  this 
claim  of  plaintiff  in  error  to  be  correct,  as 
there  was  much  conflicting  evidence  as  to 
quality,  value,  and  performance  of  the 
horse,  the  verdict  of  the  Jury  seems  to  be 
conclusive  on  the  whole  matter,  and  we 
do  not  see  bow  he  was  prejudiced  by  a 
failure  of  the  court  to  instruct  the  Jury 
that,  in  order  to  cut  off  defenses  between 
the  original  parties,  the  note  must  have 
been  taken  In  the  usual  course  yf  business. 
On  the  whole  record,  we  find  no  substan- 
tial error  prejudicial  to  the  defendant  be- 
low, and  the  Judgment  will  be  affirmed. 
All  the  Justices  concurring. 


(50  Kan.  773) 

VAUGHN  v.  HTXON,  Sheriff,  et  al. 

(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Vknub— Change  or— Discretion  op  Court — 
Estop  fei„ 

1.  The  granting  of  a  change  of  venue  in  a 
civil  action  is  to  a  great  extent  within  the  dis- 
cretion of  the  trial  court. 

2.  Where  a  trial  court  grants  a  change  of 
venue  on  the  written  application  of  one  of  the 
parties  in  a  civil  action,  upon  the  ground  that  a 
fair  and  impartial  trial  cannot  be  had  in  the 


county  where  the  action  is  pending,  and  sub- 
sequently the  parties  agree  in  open  court  tor 
the  trial  of  the  action  to  take  place  in  another 
county,  and  the  trial  takes  place  according  to 
the  agreement,  no  complaint  can  be  had  by 
either  party  concerning  the  place  of  the  trial. 

3  Where  there  is  an  attempt  to  apply  the 
doctrine  of  estoppel,  one  essential  in  such  a  case 
is  that  the  party  in  whose  favor  it  is  invoked 
must  himself  act  in  good  faith. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Meade  coun- 
ty ;  Francis  C.  Price,  J  udge. 

Replevin  by  T.  A.  Vaughn  against  John 
W.  Hixon,  sheriff,  and  others.  Defendants 
had  Judgment,  and  plaintiff  brings  error. 
Affirmed. 

W.  W.  Noffsinger  and  R.  C.  Palmer,  for 
plaintiff  in  error.  Rotssington,  Smith  & 
Dallas,  for  defendants  in  error. 

HORTON,  C.  J.  This  was  an  action  of 
replevin,  brought  by  T.  A.  Vaughn,  claim- 
ing  to  be  the  owner  of  certain  goods, 
wares,  and  merchandise,  of  the  alleged 
value  of  $1,000,  located  In  Fargo  Springs, 
In  this  state.  The  property  had  previous- 
ly been  attached  In  an  action  instituted 
by  Smith,  Heddens  &  Co.  against  Mills 
Bros.,  and,  while  the  property  was  in  the 
possession  of  the  sheriff,  the  goods  were 
replevied.  The  action  was  originally 
brought  In  Seward  county,  but  was  after- 
wards taken  on  change  of  venue  to  Has- 
kell county,  and  subsequently,  by  agree- 
ment of  parties,  was  transferred  to  Meade 
county,  where,  on  the  17th  day  of  Septem- 
ber, 1880,  the  case  was  tried  to  the  court, 
a  Jury  being  waived,  and  Judgment  ren- 
dered for  the  defendants.  Plain  tiffs  below 
excepted  to  the  rulings  and  judgment  of 
the  trial  court,  and  bring  the  case  here. 

It  Is  contended  that  there  were  no  suffi- 
cient reasons  presented  to  the  district 
court  of  Seward  county  to  grant  a  change 
of  venue.  The  change  having  been  grant- 
ed, this  court  will  not  Interfere.  The 
granting  of  a  change  of  venue  in  a  civil  ac- 
tion Is  to  a  great  extent  within  the  discre- 
tion of  the  trial  court;  and  where  It  does 
not  appear  that  such  discretion  was 
abused,  or  that  any  substantial  right  of 
the  objecting  party  was  materially  affect-, 
ed  by  the  change,  this  court  will  not  re- 
verse an  order  of  the  district  court  grant- 
ing the  change,  although  it  may  not  ap- 
pear that  the  district  court  was  clearly 
bound  to  do  so.  Section  56,CodeCivil  Proc. ; 
Waterson  v.  Kirk  wood,  17  Kan.  9.  Fur- 
ther, the  record  shows  that,  after  the 
venue  was  changed  to  Haskell  county,  thp 
parties  agreed  in  open  court  for  the  trial 
of  the  action  to  take  place  in  Meade  coun- 
ty. The  trial  took  place  by  consent  in 
that  county. 

It  is  next  contended  that  the  district 
court  erred  in  overruling  the  motion  for  a 
new  trial,  because  of  a  want  of  failure  of 
evidence  to  sustain  the  Judgment.  The 
trial  court  made  a  general  finding  that 
the  plaintiff  was  not  the  owner  of  the 
goods,  wares,  and  merchandise  in  contro- 
versy at  the  commencement  of  the  action, 
and  that  he  was  not  entitled  to  the  pos- 
session thereof;  that  his  pretended  pur- 
chase of  the  stock  of  goods  was  without 
valuable  consideration;  and  that  the  p re- 
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tended  sale  to  him  by  Mills  Bros,  was 
fraudulent.  The  court  made  the  further 
finding  that  the  defendants  were  In  the 
lawful  possession  of  the  stock  of  goods  at 
tbe  commencement  of  the  action,  under 
the  attachment  proceedings  commenced  in 
the  district  court  of  Seward  county,  and 
that  tbe  value  of  the  stock  of  goods  at 
tbe  commencement  of  the  action  was  $1,- 
000.  The  Important  question  of  fact  for 
tbe  trial  court  in  this  case  was  wh?tber 
the  sale  by  Mills  Bros,  to  Vaughn  was  a 
bona  fide  transaction, made  in  good  faith, 
or  made  only  for  tbe  fraudulent  purpose 
of  defeating  creditors  In  tbe  collection  of 
their  debts.  Upon  that  question,  after 
hearing  the  testimony,  the  court  found  for 
tbe  defendants,  and  against  the  plaintiff. 
The  evidence  wasconflicting,  but  tbecourt 
saw  the  witnesses,  heard  what  they  bad 
to  say,  and  we  think  that  there  Is  suffi- 
cient In  tbe  record,  under  the  general  rule, 
to  prevent  this  court  from  interfering. 
Railway  Co.  v.  Kunkel,  17  Kan.  146.  In 
cases  brought  here  on  error  from  a  trial 
upon  oral  testimony  this  court  Is  not  a 
trier  of  questions  of  fact.  Counsel  admit 
this,  bat  claim  there  was  no  evidence 
whatever  to  sustain  tbe  verdict.  We  can- 
not agree  with  this  conclusion. 

It  Is  farther  contended,  as  Vaughn  ac- 
cepted an  order  from  Mills  Bros,  to  Smith, 
Heddens  ft  Co.  to  pay  their  debt  or  a  part 
thereof  from  the  proceeds  of  the  sale,  de- 
fendants were  estopped  from  questioning 
the  validity  of  the  sale  by  Mills  Bros,  to 
Vaughn,  even  though  It  were  originally 
fraudulent.  This,  perhaps,  would  be  true 
If  Smith,  Heddens  &  Co.  accepted  the  order 
with  full  knowledge  of  all  the  facts  subse- 
quently claimed  by  Vaughn  and  Mills  Bros. 

At  tbe  time  the  order  was  obtained, 
Smith,  Heddens  ft  Co.  believed  from  the 
statement  of  the  parties  that  the  stock 
would  Invoice  from  £900  to  f 1,000,  and 
that  $225  only  had  been  paid.  When  tbe 
delayed  Inventory  was  finally  produced,  it 
only  showed  $473  worth  of  goods  on  hand. 
Therefore,  under  the  circumstances,  we 
do  not  think  Smith,  Heddens  ft  Co.  were 
estopped.  If  Smith,  Heddens  ft  Co.  were 
Induced  by  the  fraud  of  the  parties  to  take 
the  order  accepted  by  Vaughn,  they  ought 
not  to  be  bound  thereby.  By  commencing 
their  attachment  proceedings,  they  have 
repudiated  that  order,  and  cannot  recover 
thereon.  In  order  to  apply  the  doctrine 
of  estoppel,  tbe  party  in  whose  favor  It  is 
invoked  must  himself  act  in  good  faith. 
The  case  was  tried  before  the  district 
Judge,  without  the  intervention  of  a  Jury, 
and  we  do  not  find  any  exceptions  taken 
to  tbe  admission  of  the  evidence  com- 
plained of.  A  motion  was  made  to  strike 
out  some  of  the  evidence  after  it  had  been 
received.  Tbe  court  allowed  the  motion 
In  part, and  refused  It  as  toother  matters. 
If  any  error  occurred  in  this,  we  do  not 
think  it  sufficiently  material  to  reverse  the 
Judgment. 

Finally,  It  Is  contended  that  there  was 
error  In  assessing  damages.  Tbe  court 
rendered  Judgment  for  $1,170.50.  On  the 
9th  of  March,  1887,  Mills  Bros,  were  Indebt- 
ed to  Smith,  Heddens  ft  Co.  for  $1,137.27. 
The  attachment  proceedings  were  for  tbe 
recovery  of  that  amount.  The  value  of 


t>.  STARR.  859 


the  goods  replevied  was  $1,000,  and  tbe 
court  found  that  tbe  return  of  the  goods 
could  not  be  had,  because  the  plaintiff  bad 
sold  and  disposed  of  the  same.  The  re- 
plevin proceedings  were  commenced  on  the 
3d  of  November,  1SS7.  Five  per  cent,  in- 
terest was  allowed  from  the  1st  of  Decem- 
ber, 1887, amounting  to  $107.50.  Thecourt 
committed  no  error  in  the  amount  of  the 
recovery,  If  the  Judgment  was  otherwise 
correct. 

We  have  examined  all  of  the  other  al- 
leged errors,  but  perceive  nothing  sufficient 
therein  to  require  a  reversal.  Tbe  Judg- 
ment of  the  district  court  will  be  affirmed. 
All  tbe  Justices  concurring. 


(60  Kan.  768) 
NBIDERLANDER  v.  STARR.1 
(Supreme  Court  of  Kansas.   Feb.  11,  1893.) 
Factors  and  Brokers  —  Action  job  Compensa- 
tion—Evidench. 
The  testimony  examined,  and  held,  that 
the  court  did  not  err  in  sustaining  the  demurrer 
thereto. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Sedgwick  county;  C.  Reed, 
Judge. 

Action  on  contract  by  N.  F.  Neiderlander 
against  Joseph  Starr.  Defendant  bad 
Judgment,  and  plaintiff  brings  error.  Af- 
firmed. 

E.  W.  Moore,  for  plaintiff  in  error.  Stan- 
ley ft  Hume,  for  defendant  in  error. 

STRANG,  C.  Action  on  contract  for 
$400  alleged  by  the  plaintiff  to  be  due  and 
owing  to  him  from  the  defendant  as  a 
commission  on  tbe  sale  of  real  estate.  The 
plaintiff  introduced  his  evidence,  aud  rest- 
ed. The  defendant  demurred  to  the  evi- 
dence, and  the  demurrer  was  sustained  by 
tbe  court.  Tbe  plaintiff  brings  the  case 
to  this  court,  and  alleges  that  tbe  trial 
court  erred  in  sustaining  the  demurrer  to 
his  evidence,  and  that  is  tbe  only  question 
before  this  court. 

The  plaintiff's  evidence  showed  that  he 
had  the  farm  of  the  defendant  on  bis  books 
for  sale.  That  Jacob  Dold  wanted  to  buy 
a  farm,  and  Neiderlander  and  one  of  his 
men  showed  Dold  several  farms  for  sale, 
and  among  others  they  took  him  to  see 
the  Starr  farm.  Starr  and  wife  were  not 
at  home,  but  their  sons  showed  tbe  farm, 
and,  as  Neiderlander  and  Dold  were  re- 
turning to  Wichita,  they  met  Starr  and 
wife.  Neiderlander  Informed  them  be  had 
been  showing  Dold  their  farm,  and  Starr 
said  he  would  call  at  Neiderlander**  office 
next  day,  and  see  them.  When  he  called 
next  day,  tbey  talked  the  matter  over. 
Starr  at  first  wanted  $16,000  for  the  farm, 
but  finally  agreed  to  take  $15,000,  and  also 
agreed  to  pay  Neiderlander  $400  commis- 
sion for  selling  the  land  at  $15,000.  A  few 
days  after  a  contract  was  drawn  up  and 
signed  by  Dold,  and  also  by  Starr  and 
wire,  which  embodied  tbe  terms  and  con- 
ditions of  tbe  agreement  between  tbe  par- 
ties when  tbey  bad  talked  tbe  matter 
over.  This  contract  provided  for  tbe  pay- 
ment of  $2,000  cash,  tbe  assumption  of 

1  Rehearing  pending. 
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an  incumbrance  of  the  land,  and  tbe  giv- 
ing: of  two  notes,  for  $3,000  each,  to  be  se- 
cured by  mortgage  on  tbe  land.  After 
Starr  and  wife  bad  signed  tbe  contract, 
they  learned  that  the  notes  and  mortgages 
and  the  f 2,000  in  cash  had  not  yet  been  re- 
ceived by  Neiderlander.  Dold  lived  in  Buf- 
falo, N.  Y.,  and  tbe  notes  and  mortgages 
had  been  sent  there  for  execution,  and  had 
not  yet  returned.  The  $2,000  was  to  be 
turned  over  to  Neiderlander  by  Dold's  son, 
who  lived  in  Wichita,  and  was  doing  busi- 
ness there  in  connection  with  his  father, 
whenever  Neiderlander  requested  it.  Dold 
had  directed  bis  son  to  pay  It  over  when 
called  on  for  it.  When  Starr  and  wife 
found  the  notes  and  mortgages  and  the 
$2,000  were  not  in  Neiderlander's  bands, 
they  asked  to  have  their  names  stricken 
off  of  the  contract,  and  that  was  done. 
But  they  said  they  would  carry  out  the 
contract,  as  agreed  upon,  as  soon  as  the 
notes  and  mortgages  and  money  came. 
When  the  notes  and  mortgagee  reached 
Neiderlander,  he  notified  Starr  through  the 
mail,  but  beard  nothing  from  him.  tie 
then  saw  Starr,  and  told  him  the  papers 
had  come,  aod  they  were  ready  to  close 
up  the  contract.  Starr  then  said  he  did 
not  think  he  wanted  to  do  so.  Neider- 
lander never  had  the  money  in  bis  bauds. 
To  prove  that  the  money  was  ready  he 
put  young  Dold  on  the  stand.  This  young 
man's  evidence  was  very  badly  confused, 
and  quite  indefinite,  and  the  court  un- 
doubtedly sustained  tbe  demurrer  to  tbe 
evidence  on  the  ground  that  the  plaintiff 
failed  to  show  that  Dold  was  at  any  time 
ready  to  comply  with  tbe  terms  and  con- 
ditions of  the  contract. 

There  is  but  one  question  in  this  case. 
Did  the  trial  court  err  in  sustaining  the 
demurrer  to  the  evidence?  We  have  ex- 
amined the  evidence  very  carefully,  be- 
cause somewhat  in  doubt  as  to  the  cor- 
rectness of  the  ruling  of  the  court  below. 
We  have  finally  reached  the  conclusion 
that  we  are  not  required,  by  the  record 
In  this  case,  to  reverse  the  action  of  the 
trial  court.  By  the  terms  of  any  agree- 
ment shown  by  the  record  for  the  sale  of 
the  land,  upon  which  the  plaintiff  buses 
his  claim  for  commission,  $2,000  of  the 
purchase  money  was  to  be  cash  in  hand. 
The  contract  of  sale  for  said  land,  pre- 
pared by  the  plaintiff,  not  only  provided 
that  $2,000  of  tbe  purchase  price  should  be 
cash  in  hand,  but  the  receipt  of  said  $2,000 
was  acknowledged  in  the  contract.  But, 
when  the  contract  was  signed  by  tbe 
Starrs,  it  wus  learned  that  tbe  plaintiff 
did  not  have  the  $2,000  in  cash  to  pay 
them,  because  of  which,  and  the  Tact  that 
the  notes  for  the  deferred  payments  and 
mortgages  were  not  ready  to  be  put  in  es- 
crow, their  names  were  scratched  off  of 
the  contract;  and  though  the  plaintiff  aft- 
erwards received  the  notes  and  mortgages, 
and  then  notified  tbe  defendant  that  tbe 
papers  had  come,  and  he  was  ready  to 
complete  the  business  of  the  sale,  yet  the 
evidence  shows  that  he  did  not  at  that 
time  have  the  $2,000  in  cash  ready  to  pay 
over  to  Starr,  and  that  In  fact  he  never 
did  have  said  money  in  his  possession, 
ready  to  pay  over  to  Starr.  The  plain- 
tiff's notice  to  the  defendant  that  he  was 


ready  to  conclude  the  deal  was  unavailing 
so  far  as  binding  Starr  Is  concerned :  for 
the  reason  that  the  evidence  sbows  that 
the  plaintiff  was  not  ready  to  close  the 
trade,  because  be  was  not  in  possession  of 
tiie  money  to  make  the  cash  payment. 
The  plaintiff  put  the  young  man,  Dold,  on 
the  stand,  to  show  ability  on  the  part  of 
his  father,  the  vendee  in  the  contract  with 
tbe  Starrs,  to  pay  the  purchase  money. 
It  might  be  said  that  such  evidence  was 
not  very  material;  for  though  Dold,  Sr., 
was  able  to  pay  for  tbe  land  as  per  con- 
tract, he  was  never  exactly  ready  to  pay, 
because  his  money  was  never  turned  over 
to  the  plaintiff  for  the  purpose  of  making 
the  payment.  But,  if  it  were  material,  the 
young  man's  evidence  was  so  confused,  in- 
definite, and  contradictory,  that  we  would 
not  feel  like  reversing  the  Judgment  of  the 
court  below  on  account  of  It.  We  there- 
fore recommend  that  the  judgment  of  the 
district  court  be  affirmed. 

PER  CURIAM.  It  is  so  ordered;  all  the 
Justices  concurring. 


(50  Kan.  644) 
FRICK  CO.  v.  FALK  et  al. 
(Supreme  Court  of  Kansas.   Feb.  11,  1893.) 
Bale—  Warranty— Breach  or— Noticb  or  De- 
fect— Evidence. 

1.  Where  a  machine  is  purchased  which 
does  not  meet  the  conditions  of  the  contract, 
and  the  defect  is  one  that  can  be  easily  re- 
paired, it  is  the  duty  of  the  injured  party  to 
take  reasonable  steps  to  have  the  repair  made, 
and  to  make  the  liability  of  the  other  as  light 
as  possible.  Damages  cannot  be  awarded  up- 
on the  assumption  that  the  defect  is  to  continue 
indefinitely. 

2.  The  evidence  in  the  case  examined,  and 
found  to  be  insufficient  to  sustain  the  findings 
of  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Edwards 
county;  J.  C.  Strung,  Judge. 

Action  on  a  promissory  note  by  the 
Frlck  Company  against  Charles  H.  Falk 
and  another.  Defendants  had  Judgment, 
and  plaintiff  brings  error.  Reversed. 

W.  H.  Bobb,  for  plain  tiff  In  error.  W.  H. 
French,  for  defendants  in  error. 

JOHNSTON,  J.  On  January  5,  1885, 
Falk  Bros,  purchased  from  Frick  Compa- 
ny an  Eclipse  steam  engine  for  $1,320,  for 
the  price  of  which  they  executed  three 
promissory  notes,  in  the  sum  of  $440  each, 
payable,  respectively,  December  1,  1885, 
December  1, 1SS0,  and  December  1, 1887.  It 
was  sold  subject  to  a  warranty,  in  which 
It  was  agreed  that  it  wus  manufactured 
of  good  material,  of  good  workmanship, 
and,  by  proper  management,  would  per- 
form well,  if  the  rules  and  directions  fur- 
nished by  the  manufacturers  were  intelli- 
gently followed.  If  it  failed  to  operate 
according  to  the  contract,  written  notice 
was  to  be  given  by  the  purchasers  within 
10  days,  and  reasonable  time  allowed  for 
the  seller  to  remedy  the  defects.  If  any 
defects  were  found,  the  sellers  were  re- 
quired to  remedy  them;  and,  if  the  fault 
was  In  the  engine,  it  was  to  be  taken  back, 
and  any  payments  made  were  to  be  re- 
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funded.  The  engine  was  operated  by  tbe 
purchasers  daring  tbe  years  1885, 1886,  and 
1887,  and  tbe  notes  due  December  1, 1885, 
and  December  1,  1886,  were  paid  by  tbe 
purchasers  Default  was  made  in  tbe  pay- 
ment of  the  note  doe  December  1, 1887,  and 
on  June  14,  1888,  action  was  brought  to 
recover  upon  that  note.  The  defendants 
then  alleged  tbattheengine  was  not  manu- 
factured of  good  material  and  workman- 
ship, and  that  it  was  unfit  for  tbe  pur- 
poses for  wbicb  it  wan  purchased.  They 
alleged  that  they  had  sustained  damages 
hi  the  amount  of  $720,  for  which  they 
asked  Judgment.  At  the  trial  the  defend- 
ants claimed  that  the  engine  was  defective 
in  two  particular*,— one,  that  the  mud 
cleats  furnished  could  not  be  properly  flit- 
ted on  the  drive  wheels;  and  another, 
that  tbe  spur  pinion  did  not  mesh  deep 
enough  in  the  gear  of  the  machine.  For 
these  defects  the  Jury,  by  their  general  ver- 
dict, allowed  the  defendants  £603.25  as 
damages.  In  answer  to  special  questions, 
they  Stated  that  they  allowed  $ 444  50  for 
the  defect  in  tbe  spur  pinion,  and  f  158.75 
on  account  of  tbe  defects  in  the  mud  cleats. 
The  testimony  is  wholly  insufficient  to 
sustain  these  findings.  The  first  two 
payments  were  made  upon  the  engine 
without  complaint,  or  the  claim  of  any 
credits  on  account  of  defects  in  the  engine. 
No  notice  was  given  that  tbe  pinion  was 
insufficient  within  the  time  required  by  the 
contract,  nor  until  1887.  It  appears  that 
tbe  defect  was  not  discovered  until  the  en- 
gine had  been  used  through  two  threshing 
seasons.  In  respect  to  tbe  mud  cleats, 
It  seems  that  this  defect  was  discovered 
soon  after  tbe  purchase  of  tbe  engine,  and 
an  attempt  was  made  to  have  it  repaired. 
It  appears  that  tbe  boles  In  tbe  wheels 
through  which  the  mud  clents  were  to  be 
fastened  to  tbe  wheels  were  too  wide 
apart.  A  chisel  was  obtained  from  tbe 
plaintiffs,  with  which  some  of  tbe  holes 
were  widened,  and  about  one  half  of  the 
cleats  were  fastened  on.  Altogether  there 
were  32  holes  necessary  for  fastening  the 
cleats  upon  tbe  wheels,  and  the  testimony 
Is  that  these  could  be  drilled  for  25  cents 
each.  Tbe  limit  of  expense  in  remedying 
thin  defect  would  not  exceed  f  20,  and  one 
of  the  defendants,  in  estimating  the  cost 
of  fitting  them  on  the  wheels,  placed  it  at 
$2.50;  and  yet  the  Jury,  upon  this  testimo- 
ny, awarded  tbe  defendants  $158.75.  It  Is 
true  these  cleats  were  necessary  to  the 
successful  operation  of  the  engine,  and 
without  them  it  would  not  perform  as 
well  as  It  should;  but  the  defendants 
could  not,  by  neglecting  to  have  the  re- 
pairs made  for  several  years,  enhance  the 
damages  which  they  might  recover. 
Damages  cannot  be  awarded  on  the  as- 
sumption that  tbe  defect  is  to  continue 
indefinitely.  "It  is  the  duty  of  a  party  who 
has  suffered  an  injury  for  the  nonperform- 
ance of  a  contract  to  take  reasonable 
measures  to  make  the  injury  or  damages 
for  which  he  intends  to  hold  the  other 

K arty  liable  at  light  as  possible."  Lum- 
er  Co.  v.  Sutton,  46  Kan.  192,  26  Pac.  Rep. 
444;  Town  Co.  v.  Leonard,  46  Kan.  854,  26 
Pac.  Rep.  717.  It  was  shown  that  the  re- 
pair could  have  been  made  at  tbe  neigh- 
boring shop  for  a  trifling  expense;  and  It 


was  the  duty  of  the  defendants  to  have 
had  the  repair  made  at  once,  and  the  ex- 
pense of  tbe  repair,  and  any  actual  loss 
resulting  from  bavlng  it  done,  such  as  the 
loss  of  time,  was  tbe  measure  of  their 
recovery.  The  actual  loss  shown  by  any 
of  tbe  testimony,  however,  is  out  of  all 
proportion  with  that  allowed  by  the  Jury. 
The  testimony  in  respect  to  the  liability 
of  plaintiffs  for  tbe  alleged  detect  in  the 
pinion  is  not  so  clear,  but,  If  any  liability 
was  shown,  it  was  only  a  fraction  of  that 
allowed  by  tbe  Jury.  It  Is  very  clear  that 
tbe  findings  are  not  sustained  by  tbe  tes- 
timony, and  therefore  tbe  Judgment  will 
be  reversed,  and  tbe  cause  remanded  for 
another  trial.  All  the  Justices  concurring. 


(50  Kan.  636) 

MILLS  v.  BOARD  OP  COM'RS  OF  NEO- 
SHO COUNTY. 

(Supreme  Court  of  Kansas.   Feb.  1L  1893.) 

Highways— Establishment— Vacation. 

1.  A  petition  is  necessary  to  confer  jurisdic- 
tion upon  the  board  of  county  commissioners  in 
opening,altering,  or  vacating  public  roads. 

2.  Where  the  board  of  county  commissioners 
have  confirmed  the  report  of  viewers  in  favor  of 
a  public  road,  and  have  ordered  it  opened,  they 
cannot,  at  a  subsequent  session  of  that  body, 
without  any  petition  therefor,  or  any  notice 
thereof,  reconsider  their  action  ordering  the  road 
opened,  and  vacate  said  road. 

3.  The  record  examined,  and  held,  that  the 
court  erred  in  dismissing  the  plaintiff's  appeal 
over  his  objection. 

(Syllabus  by  Strang,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Neosho  county ;  L.  Still  well, 
Judge. 

Henry  Mills  appealed  from  the  action  of 
the  Neosbo  board  of  county  commission- 
ers in  disallowing  bis  claim  for  damages 
in  establishing  a  highway  over  bis  land. 
After  such  appeal  the  board  filed  a  dis- 
claimer to  said  road,  and  the  court  dis- 
missed the  appeal,  from  which  dismissal 
appellant  brings  error.  Reversed. 

Lapham  &  Brewster,  for  plaintiff  In  er- 
ror. J.  L.  Deui8on  and  II.  P.  Farrelly.for 
defendant  in  error. 

STRANG,  C.  On  the  4tb  of  April,  1888, 
a  petition  was  presented  to  the  board  of 
county  commissioners  of  Neosho  county, 
praying  for  tbe  opening  of  a  certain  high- 
way across  the  land  of  the  plaintiff  in  er- 
ror aud  other  lands.  Viewers  were  ap- 
pointed to  view  and  lay  out  said  road. 
When  they  met  to  assess  the  damages  to 
the  different  landowners  the  plaintiff  in 
error  duly  presented  his  claim  for  dam- 
ages, which  was  entirely  disallowed  by 
said  viewers.  July  5,  1888,  said  hoard  be- 
ing in  session,  the  road  was  ordered 
opened,  and,  tbe  plaintiff's  claim  for 
damages  was  disallowed.  The  plaintiff 
then  appealed  to  the  district  court. 
At  the  April  meeting  of  tbe  board 
In  1889  tbe  commissioners  reconsidered 
their  action  of  July  5,  1888,  in  ordering 
said  road  opened,  and  then  filed  a  dis- 
claimer In  the  district  court  to  said  road, 
and  asked  tbe  said  court  to  dismiss  the 
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case  at  tbelr  costs,  which  was  done  over 
the  objection  of  the  plaintiff.  The  plaintiff 
is  here  alleging  thnt  the  court  erred  in  dis- 
missing the  case  over  his  objection.  We 
think  the  contention  of  the  plaintiff  in  er- 
ror is  JiiRt.  The  board  of  county  commis- 
sioners, on  July  5, 1888,  confirmed  the  re- 
port of  the  viewers  in  respect  to  the  road 
complained  of  by  the  plaintiff,  and  ordered 
it  opened.  It  also  disallowed  the  plain- 
tiff's claim  for  damages.  The  plaintiff 
then  had  a  right  to  appeal  to  the  district 
court,  and  there  have  his  claims  for  dam- 
ages heard.  There  is  nothing  in  the  rec- 
ord that  authorizes  the  court  below  to 
dismiss  plaintiff's  appeal  against  his  wish- 
es and  over  his  objection.  Paragraph 
5474,  Gen.  St.  1889,  provides  for  laying  out 
highways,  and  also  for  vacating  the  same; 
aud  from  this  and  subsequent  paragraphs 
of  the  same  chapter  it  will  be  seen  that  a 
petition  and  notice  are  necessary  jurisdic- 
tional factors  in  the  process  of  either  se- 
curing or  vacating  a  public  road,  and  these 
jurisdictional  steps  are  as  necessary  in  or- 

-  der  to  vacate  a  road  as  to  lay  one  out. 
Troy  v.  Commissioners, 32  Kan.  507,4  Pac. 
Rep.  1009.  In  this  case  the  board  recon- 
sidered its  actionin  ordering  a  public  road 
opened, and  vacated  the  same,  at  a  session 
subsequent  to  the  one  at  which  the  road 
was  ordered  opened,  and  after  one  full 
session  had  intervened,  without  any  peti- 
tion asking  the  vacation  of  the  road  hav- 
ing been  tiled,  and  without  any  notice  to 
the  public,  or  any  person  interested.  This 
action  of  the  commissioners  was  unau- 
thorized aud  void.  "The  order  of  the 
county  board  declaring  a  section  line  to 
be  a  public  highway,  or  establishing  a  line 
of  road  thereon,  and  ordering  it  to  be 
opened  by  survey  of  the  county  surveyor, 
is  an  establishment  of  a  public  highway 
on  such  line,  which  can  only  be  vacated  by 
pursuing  the  course  designated  in  said 
chapter.  Therefore,  an  order  of  a  county 
board,  afterwards  made,  declaring  such 
highways  *no  road,'  without  any  pro- 
ceedings by  petition  or  otherwise  by 
which  they  could  obtain  jurisdiction,  held 
void."  McNair  v.  Stat«,  (Neb.)  41  N. 
W.  Rep.  1099.  "Where  the  road  records 
show  that  the  board  had  reconsidered  its 
action  in  establishing  such  road,  but  no 
authority  thereror  was  shown,  and  no  no- 
tice thereof  given,  and  a  regular  meeting 

.  had  intervened  since  the  one  at  which  such 
road  had  been  established,  such  action 
was.  in  the  nature  of  a  new  and  independ- 
ent proceeding  to  vacate  a  road,  which, 
being  without  notice,  was  unauthorized 
and  ineffectual. "  Miller  v.  Schenck, 
(Iowa,)  43  N.  W.  Rep.  225.  The  action  of 
the  hoard  in  reconsidering  the  establish- 
ment of  the  road  at  a  subsequent  session 
of  thnt  body,  without  any  petition  pray- 
ing such  action,  and  without  any  notice 
thereof,  being  ineffectual,  was  unavailing 
in  the  form  of  a  disclaimer  or  otherwise 
on  the  part  of  the  board  to  authorize  the 
court  to  dismiss  the  appeal  of  the  plaintiff. 
VTe  therefore  think  the  court  erred  in  dis- 
missing said  appeal,  and  recommend  that 
the  order  of  the  court  so  doing  be  reversed. 

PER  CURIAM.    It  is  so  ordered;  all  the 
'ustices  concurring. 


(GO  Kan.  787) 

UNION  STOVE  &  MACH.  WORKS  v.  CAS- 
WELL et  al. 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 
Sheriffs— Amercement—  Satisfaction  of  Judg- 
ment. 

On  a  motion  to  amerce  a  sheriff  for  fail- 
ure to  seive  an  execution,  where  it  appears  that 
the  judgment  on  which  the  execution  is  based 
had  been  in  fact  satisfied,  and  where  it  further 
appears  that  at  the  time  of  the  hearing:  of  the 
motion  to  amerce  a  judgment  had  been  duly  en- 
tered canceling  the  judgment  on  which  the  exe- 
cution issued,  held,  that  the  trial  court  did  not 
err  in  overruling  the  motion  to  amerce  the 
sheriff. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Pratt  county; 
S.  W.  Leslie,  Judge. 

Proceedings  by  the*  Union  Stove  &  Ma- 
chine Works  against  James  Ryan,  sheriff, 
and  John  D.  Caswell,  to  amerce  defendant 
Ryan  for  failure  of  official  duty.  On  the 
judgment  entered  the  Union  Stove  &  Ma- 
chine Works  bring  error.  Affirmed. 

R.  F.  McUrew,  for  plaintiff  in  error. 
Bowman  &  Bucber  and  Charles  H.  Apt, 
for  defendants  in  error. 

ALLEN,  J.  This  was  a  proceeding  in- 
stituted in  the  district  court  of  Pratt 
county,  Kan.,  to  amerce  James  Ryan, 
sheriff  of  Harvey  county,  for  failure  to 
properly  serve  and  return  two  certain  ex- 
ecutions. On  the  8tb  day  of  December, 
1886,  the  plaintiff  in  error  recovered  a  judg- 
meut  lu  the  district  court  of  Pratt  county, 
Kan.,  against  J.  D.  Caswell  for  the  sum  of 
$963.98  and  costs.  On  December  20, 1886.  a 
transcript  of  the  journal  entry  of  said 
judgment  was  filed  in  the  office  of  the 
clerk  of  the  district  court  of  Harvey  coun- 
ty. On  the  12th  day  of  March,  1887,  the 
plaintiff  caused  en  execution  to  be  issued 
thereon  to  the  sheriff  of  Harvey  county. 
This  execution  the  plaintiff  alleges  was 
never  returned.  Afterwards,  on  the  23d 
duy  of  July,  1887,  the  plaintiff  caused  an- 
other execution  to  be  Issued,  also  to  the 
sheriff  of  Harvey  county,  and  directed  said 
sheriff  to  levy  on  certain  real  estate  situat- 
ed in  the  city  of  Newton.  The  sheriff  re- 
turned this  execution  "No  property 
found, "  March  26, 1888.  On  March  27, 1888, 
Smcdley  Darlington  commenced  an  action 
in  the  district  court  of  Harvey  county, 
agaiust  John  D.  Caswell  and  wife,  the 
Union  Stove  &  Machine  Works  et  al.,  de- 
fendants, to  forecloee  a  mortgage  execut- 
ed by  Caswell  aud  wife  on  certaiu  property 
in  Harvey  county.  No  issue  was  joined 
by  any  of  the  defendants  with  the  plain- 
tiff. Judgment  of  foreclosure  was  entered 
in  his  favor.  The  Union  Stove  &  Machine 
Works  filed  its  answer,  setting  up  its  judg- 
ment before  mentioned  against  the  Cas- 
wells,  alleging  the  filing  of  the  same  in  the 
office  of  the  clerk  of  the  district  court  of 
Harvey  county,  claiming  a  lien  by  reason 
thereof  on  the  property  described  in  the 
plaintiff's  mortgage,  and  askiug  a  foreclo- 
sure of  Its  lien, subject  only  to  the  claim  of 
the  plaintiff.  To  this  answer  the  defend- 
ants, Caswell  aud  wife,  filed  a  reply,  ad- 
mitting the  rendition  of  said  judgment, 
and  alleging,  among  other  things,  that 
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since  the  rendition  of  said  Judgment,  and 
on.  December  12, 18*6,  one  William  Fisher, 
being  then  and  there  indebted  to  said  Cas- 
well in  a  sum  greater  than  the  amount  of 
said  judgment,  uHsumeU  payment  of  the 
same.  That  the  Union  Stove  &  Machine 
Works  took  and  accepted  said  William 
Fisher  in  full  payment  and  satisfaction  of 
said  judgment,  taking  from  the  said  Wil- 
liam Fisher  a  note  for  the  same,  secured 
by  both  real  and  chattel  mortgages.  That 
said  Union  Stove  &  Machine  Works  had 
Hlnce  foreclosed  said  mortgage  in  the  dis- 
trict court  of  Pratt  county,  Kan.  .  That 
said  indebtedness  of  the  said  William 
Fisher  to  the  said  J.  D.  Caswell  arose  in 
this  manner:  "That  on  or  about  Novem- 
ber 27,  1886,  the  said  J.  D.Caswell  sold  and 
conveyed  his  stock  of  merchandise,  busi- 
ness house  and  lot,  to  one  William  East- 
man, who,  as  part  consideration  therefor, 
assumed  and  promised  to  pay  the  note  of 
said  J.  D.  Caswell  to  the  Union  Stove  & 
Machine  Works,  which  note  was  secured 
by  mortgage  on  the  business  house  and 
lot  aforesaid,  and  also  by  chattel  mort- 
gage on  heating  stoves  and  stock  of  mer- 
chandise aforesaid.  Thac  afterwards,  on 
or  about  December  12, 1886,  the  said  Wil- 
liam Eastman  sold  and  conveyed  said 
stock  of  merchandise  to  said  William  Fish- 
er, and  said  business  house  and  lot  to 
Bertha  Fisher,  subject,  however,  to  the 
Incumbrances  placed  on  the  same  by  said 
J.  D.  Caswell  to  the  Union  Stove  &  Ma- 
chine Works,  as  aforesaid,  and  as  part  of 
the  consideration  for  the  transfer  of  said 
stock  of  merchandise  and  business  house 
and  lot  said  William  Fisher  assumed  the 
obligation  of  said  William  Eastman,  as 
aforesaid,  and  agreed  to  pay  said  indebt- 
edness of  the  said  J.  D.  Caswell  to  said 
Union  Stove  &  Machine  Works.  That  by 
reason  of  these  transactions  said  judgment 
has  been  fully  satisfied,  and  said  Caswell 
relieved  from  payment  of  the  same;  and 
praying  cancellation  of  the  said  judgment. 
By  agreement  of  the  parties  the  issues 
joined  between  the  plaintiff  and  the  de- 
fendant herein  were  transferred  to  Reno 
county  for  trial.  Afterwards,  on  tho  13th 
day  of  November,  1888,  said  cause  came  on 
for  trial  in  the  district  court  of  Reno  coun- 
ty, before  the  court  and  jury,  and  the  jury 
rendered  a  general  verdict  in  favor  of  the 
defendant  Caswell,  and  also  special  find- 
ings on  certain  questions  of  fact.  Upon 
this  verdict  said  district  court  rendered  a 
judgment  in  favor  of  the  Can  wells  against 
the  plaintiff  herein,  ordering  that  said 
judgment  of  said  Union  Stove  &  Machine 
Works  against  said  Caswell  and  wife,  ren- 
dered in  the  district  court  of  Pratt  county, 
be  released,  satisfied,  canceled,  and  held 
for  nothing,  and  against  the  plaintiff  here- 
in fnr  costs.  Proceedings  in  error  were 
prosecuted  by  the  plaintiff  herein  from 
that  judgment,  and  the  judgment  of  the 
district  court  of  Renocounty  was  affirmed 
by  this  court.  48  Kan.  689,  29  Pac.  Rep. 
1072.  The  date  of  the  filing  of  the  notice 
to  amerce  in  this  action  does  not  appear 
from  the  record,  but  notice  of  the  mocion 
waa  served  in  March,  1888.  The  hearing  of 
the  motion  was  on  the  17th  day  of  May, 
18M9,  about  six  months  after  judgment  had 
been  rendered  by  the  district  court  of  Re- 


no county,  canceling  the  plaintiff's  judg- 
ment against  the  Cas wells. 

Section  472  of  the  Code  provides :  "  If  any 
sheriff  or  other  officer  shall  refuse  or  neg- 
lect to  execute  any  writ  of  execution  to 
him  directed,  which  shall  come  to  his 
hands,  or  shall  neglect  or  refuse  to  sell  any 
goods  and  chattels,  lands  and  tenements, 
*  *  *  such  sheriff  or  other  officer  shall, 
on  motion  in  court,  and  two  days'  notice 
thereof  In  writing,  be  amerced  In  the 
amount  of  said  debt,  damages,  and  costs, 
with  ten  per  cent,  thereon,  to  and  for  the 
use  of  said  plaintiff  or  defendant,  as  the 
case  may  be."  While  it  appears  from  the 
record  that  the  judgment  of  the  plaintiff 
against  the  Cas  wells  still  appeared  of  rec- 
ord uncanceled  at  the  time  these  execu- 
tions were  placed  in  the  hands  of  the  de- 
fendant, the  Judgment  which  was  after- 
wards rendered  by  the  district  court  of  Re- 
no county  determined  that  on  the  12th 
day  of  December,  1886,  Fisher  assumed  the 
payment  of  the  indebtedness  which  was 
evidenced  by  this  judgment,  and  that  at 
the  time  said  executions  were  in  the  hands 
of  the  defendant  the  judgment  against  the 
Cas  wells -did  not  evidence  an  indebtedness 
from  the  Cas  wells  to  plaintiff,  and  at  the 
time  the  motion  to  amerce  the  sheriff  was 
heard  and  decided  by  thecourt  in  this  case 
this  judgment  had  been  d uly  canceled  by 
the  judgment  rendered  in  the  district 
court  of  Reno  county.  The  statute  im- 
poses no  liability  on  the  sheriff  under  a 
proceeding  to  amerce  beyond  the  amount 
of  the  debt,  damages,  and  costs,  with  10 
per  cent,  thereon.  No  debt  existing  at 
the  time  the  motion  to  amerce  was 
heard,  no  order  of  amercement  could  have 
been  made. 

The  plaintiff  in  error  complains  of  the 
ruling  of  the  court  in  excluding  an  agree- 
ment between  the  parties  with  reference 
to  the  value  of  certain  property  in  Harvey 
county.  Unless  the  plaintiff  had  a  subsist- 
ing Judgment,  the  value  of  this  property 
could  make  no  difference  in  the  case,  and 
no  material  error  was  committed  by  ex- 
cluding it.  An  objection  was  also  made  to 
the  admission  of  certified  copies  of  the 
record,  pleadings,  and  proceedings  lu  the 
case  of  Smedley  Darlington  against  J.  D. 
Caswell  et  al.  We  think  this  objection  was 
properly  overruled,  and' that  the  copies, 
being  duly  authenticated,  were  admissi- 
ble. Other  errors  are  alleged  with  refer- 
ence to  the  admission  of  evidence,  but  we 
are  unable  to  perceive  that  the  court  com- 
mitted any  substantial  error  in  this  re- 
spect. The  order  of  the  district  court  will 
be  affirmed.   All  the  justices  concurring. 


(50  Kan.  602) 
BEAVERS  et  all  v.  McKINUSY  et  al.& 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 
Ihtmed  Trust— Evidence  to  Establish. 
B.  conveyed  160  acres  of  land,  which  had 
been  taken  under  the  homestead  law,  to  his 
minor  son,  at  a  time  when  he  was  not  in  debt, 
by  a  warranty  deed  in  the  usual  form,  with  an 
habendum  clause,  for  the  expressed  considera- 
tion of  $1,000;  and  the  son  afterwards  recon- 
veyed  the  same  land  to  his  father,  taking  from 
the  latter  a  note  for  $1,500,  and  the  father  after- 
wards mortgaged  the  land  for  a  like  sum  to  go 

1  Rehearing  pending. 
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into  business.  Held,  that  the  conveyance  from 
the  father  to  the  son  was  pot  in  trust  for  the 
benefit  of  the  former,  and  that  the  recoiivej  ance 
from  the  son  to  the  father  was  not  made  In 
pursuance  of  any  trust  No  implied  trust  can 
residt  in  favor  of  the  grantor  in  a  deed  from  a 
father  to  a  son,  where  such  deed  expresses  a  val- 
uable consideration,  and  contains  an  habendum 
clause,  and  the  usual  covenant  of  warranty. 
(Syllabus  by  Green,  0.) 

Commissioners'  decision.  Error  from 
district  court,  Rooks  county;  Clark  A. 
Smith,  Judge  pro  tern. 

Action  in  attachment  by  Albert  E.  Mc- 
Kinley  and  others  against  E.  S.  Beavers. 
Marion  E.  Beavers  replevied  the  goods, 
and  moved  to  dissolve  the  attachment. 
The  two  actions  and  the  motion  to  din- 
solve  were  heard  together,  and  on  the 
Judgment  entered  the  Beaverses  bring  er- 
ror. Reversed. 

S.  T.  Fenn  and  C.  Angevine.for  plaintiffs 
In  error.  A.  H.  Ellis,  for  defendants  in 
error. 

GREEN,  C.  E.  S.  Beavers  was  engaged 
In  keeping  a  general  store  in  Palco,  Rooks 
county,  on  the  24th  day  of  December, 
1888.  He  was  then,  and  for  Home  time 
bad  been,  a  widower.  His  elder  son,  Mar- 
lon E.  Beavers,  was  a  married  man,  and 
bad  reached  his  majority  on  the  9th  day 
of  July,  1H88.  There  was  one  other  son, 
Bruce  W.  Beavers,  who  became  of  age  on 
the  28th  day  of  September,  1891.  The  fa- 
ther, with  his  two  sons,  and  the  wife  of 
the  elder  son,  lived  together,  as  members 
of  the  same  family.  On  December  24.  1X88, 
E.  S.  Beavers  sold  and  conveyed  tobiSHon 
Marion  E.  Beavers  the  real  estate  he  then 
owned,  and  the  stock  of  goods,  in  Palco. 
The  consideration  of  tbesalewasa  note 
tbo  son  held  against  the  father  for  the 
amount  of  a  mortgage  that  the  father 
had  put  npon  a  tract  of  land  which  the 
son  claimed  to  own,  amounting  to  81,- 
756.53;  second,  the  amount  the  father 
owed  the  son,  whicn,  it  is  claimed,  the  eon 
received  from  his  grandparents,  of  $1,- 
151.25;  and,  third,  the  amount  that  the 
father  owed  the  younger  son,  who  wns 
at  the  time  a  minor,  and  which  it  was 
claimed  came  from  tha  estate  of  bin 
grandparents,  and  Marion  E.  Beavers  as- 
sumed to  pay,  351, 151. 25, — making  a  total 
of  $4,059.03.  The  land  for  which  the  note 
was  given  was  taken  by  the  father  under 
the  homestead  law,  and  occupied  by  Mar- 
ion E.  Beavers,  who  was  then  a  minor 
about  15  years  of  age,  and  his  younger 
brother,  Bruce,  who  was  then  about  12 
years  old.  The  older  boy  managed  the 
farm,  and  took  care  of  his  younger  broth- 
er, under  an  agreement,  as  It  is  claimed, 
that,  when  the  father  proved  up  on  the 
land,  it  should  belong  to  him.  The  father, 
it  seems,  was  a  commercial  traveler,  and 
away  from  home  a  great  deal  of  the  time, 
and  the  two  sons  made  their  home  on  the 
land.  The  father  conveyed  the  land  to 
the  older  son  on  the  1st  day  of  October, 
1886,  after  final  proof  had  been  made.  The 
consideration  expressed  in  the  deed  was 
$ 1,000.  The  sou  reconveyed  the  land  to 
the  father  on  the  28th  day  of  May,  1887; 
the  consideration  expressed  in  the  deed 
being  f 1,500.   On  the  30th  day  of  Muy  of 


the  same  year  the  father  executed  a  note 
to  his  son,  M.  E.  Beavers,  for  the  sum  of 
$1,500,  due  on  the  9th  day  of  July,  1888, 
with  interest  at  the  rate  of  10  per  cent, 
per  annum.  This  note,  the  son  testified, 
was  given  in  consideration  of  the  purchase 
price  of  the  land.  The  father  swore  that 
tne  note  was  given  in  consideration  of  the 
incumbrance  of  $1,500  he  had  placed  upon 
the  land  after  it  had  been  recon  veyed  to 
him.  This  loan;  it  seems,  was  to  enable 
the  father  to  go  into  business.  On  the 
27th  day  of  December,  1888,  the  plaintiffs 
attached  the  stock  of  goods  and  merchan- 
dise, as  well  as  the  land.  Marion  E.  Bea- 
vers replevied  the  goods.  Motions  wero 
also  made  to  dissolve  the  attachments. 
The  replevin  action  and  the  motions  to 
discbarge  the  attachments  were,  by  agree- 
ment, all  heard  together,  and  tried  upon 
their  merits.  Upon  the  bearing  of  the 
several  cases,  Judgment  was  rendered  in 
favor  of  the  attaching  creditors  in  each 
case,  and  against  Marion  E.  Beavers.  It 
seems  from  the  evidence  that  E.  S.  Beavers 
owed  at  the  time  of  the  transfer,  to  the 
different  attaching  creditors,  for  merchan- 
dise, the  sum  of  $8,000;  that  his  assets 
consisted  of  a  stock  of  goods  worth  about 
$1,800,  accounts  valued  at  $123,  a  store 
building  valued  at  $800,  20  town  lots  val- 
ued at  $300,  a  small  residence  worth  $100, 
and  other  lots  valued  at  $225.  Upon  the 
question  of  the  intent  to  defraud  the 
creditors  of  E.  8.  Beavers,  the  court  found 
"that  the  conveyance  of  the  homestead 
from  E.  Sr  Beavers  to  M.  E.  Reavers  was 
in  trust  for  the  use  and  benefit  of  E.  S. 
Beavers,  and  that  the  reconveyance  was 
in  execution  of  that  trust,  and  that  the 
$1,500  note  does  not  represent  an  actual 
indebtedness  from  E.  S.  Beavers  to  M.  E. 
Ben  vers."  A  motion  wna  made  to  set 
aside  the  above  finding  of  fact  upon  the 
ground  that  it  was  unsupported  by  the 
evidence.  This  motion  was  overruled. 
The  plaintiffs  In  error  also  moved  the 
court  for  a  new  trial,  which  was  refused. 

The  poiut  is  made  by  the  plaintiffs  in  er- 
ror that  there  was  no  evidence  to  support 
the  finding  of  the  court  that  the  convey- 
ance of  the  homestead  from  E.  S.  Beavers 
to  his  son  was  in  trust  for  the  use  and 
benefit  of  the  former,  and  that  the  recon- 
veyance was  in  execution  of  that  trust. 
There  is  no  evidence  to  establish  the  Tact 
that,  at  the  time  the  father  deeded  the 
land  to  the  son,  he  was  indebted  to  any 
one.  It  was  some  months  before  he  en- 
gaged in  business  for  himself;  In  fact,  the 
reconveyance  of  the  land  was  for  the' pur- 
pose of  enabling  the  father  to  mortgage 
the  land  to  obtain  money  to  go  Into  busi- 
ness. Could  a  trust  be  created  under  the 
facts  surrounding  this  case?  Did  not  the 
father  have  8  perfect  right  to  deed  the 
land  to  his  son,  if  he  was  not  In  debt 
when  he  made  the  conveyance?  The  land 
was  expressly  exempt  from  the  payment 
of  any  debts  contracted  prior  to  the  Is- 
suance of  the  patent.  Rev.  St.  U.S. g  2296. 
The  deed  from  the  father  to  the  son  ex- 
pressed a  consideration  of  $1,000.  It  was 
in  the  usual  form,  with  an  habendum 
clause  to  the  grantee.  A  trust  does  not 
result  to  the  grantor  from  such  a  deed. 
Gould  v.  Lynde,  114  Mass.  366.   In  speak- 
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ing  of  trusts  arising  by  operation  of  law, 
Mr.  Pomeroy,  in  his  book  on  Equity  Juris- 
prudence, (volume  2,  §  1035.)  says:  "If 
the  doctrine  has  any  existence  under  the 
conveyancing  system  of  this  country,  so 
that  a  trust  should  result  to  the  grantor 
from  the  absence  of  a  consideration, it  can 
only  be  where  the  deed  simply  contains 
words  of  grant  or  transfer,  and  does  not 
recite  nor  imply  a  consideration,  and 
does  not,  in  the  habendum  clause  or  else- 
where, declare  auy  use  In  faror  of  the 
grantee,  and  the  conveyance  is  not  in  fact 
intended  as  a  gift."  A  deed  from  the  fa- 
ther to  a  son  Is  presumed  to  be  an  ad- 
vancement, and  no  trust  results.  Where 
a  father  purchased  land  in  his  children's 
name,  and  hud  a  deed  made  to  them,  the 
law  presumed  it  to  bean  advancement, 
and  not  a  trust  resulting  In  his  favor.  2 
Wasbb.  Real  Prop.506  ;  4  Lawson, Rights, 
Rem.  A  Pr.  §  2010;  Moore  v.  Jordan,  65 
Miss.  229,  3  South.  Rep.  737.  "If  a  good 
consideration  is  stated  in  a  deed,  there  is 
no  resulting  trust  for  the  benefit  of  the 
grantor,  even  though  the  deed  be  in  fact 
without  consideration."  Farrington  v. 
Rarr,  86  N.  H.  86.  The  rule  of  resulting 
trusts  does  not  apply  to  modern  convey- 
ances, and  no  trust  Is  now  held  to  result 
to  a  grantor,  although  he  conveys  his 
estate  without  consideration.  1  Perry, 
Trusts.  §  162.  We  think  the  court  erred 
In  making  the  finding  it  did,  and  the  same 
is  unsupported  by  the  evidence. 

It  la  urged  by  the  defendants  in  error 
that  there  was  no  motion  for  judgment 
upon  the  special  findings  in  favor  of  the 
party  now  complaining;  that,  if  the 
plaintiff  in  error  had  called  the  attention 
of  the  district  court  to  this  assignment 
of  error,  the  findings  could  have  been 
amended  in  that  particular;  that  under 
the  circumstances  the  plaintiffs  In  error 
cannot  now  complain  of  the  special  find- 
ings. The  record  shows  that  the  plain- 
tiffs in  error  filed  a  motion  to  set  aside 
this  particular  finding  of  the  court,  and 
that  the  court  overruled  the  same,  and 
an  exception  was  taken  to  such  ruling. 
We  think  the  record  is  sufficient  to  show 
the  assignments  of  error.  It  Is  recom- 
mended that  the  Judgment  of  the  district 
court  be  reversed,  and  that  a  new  trial  be 
granted. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 
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Practice—  Absexck  of  Plaintiff  at  Trial— 
Nonsuit. 

Where  the  plaintiff  fails  In  a  civil  action 
to  appear  on  the  trial,  and  there  is  no  counter- 
claim or  set-off  filed  or  presented  by  the  defend- 
ant, the  district  court  should  dismiss  the  case 
without  prejudice  to  a  future  action. 
(Syllabus  by.  the  Court) 

Error  from  district  court,  Jackson  coun- 
ty; Robert  Crozier,  J  udge. 

Action  by  the  Kansas  City,  Wyandotte 
k    Northwestern     Railroad  Company 


against  A.  D.  Walker  and  another  for  spe- 
ciflc  performance  of  a  land  contract.  On 
the  Judgment  and  orders  entered  plaintiff 
brings  error.  Reversed. 

William  C.  Hook  and  Pratt,  Ferry  & 
Hagerroan,  for  plaintiff  in  error.  Hay- 
den  &  Hayden,  for  defendants  in  error. 

1IORTON,  C.  J.  The  Kansas  City,  Wy- 
andotte &  Northwestern  Railroad  Com- 
pany commenced  an  action  against  A.  D. 
Walker  and  H.  Tucker  for  the  specific  per- 
formance of  a  contract  to  convey  land  for 
a  right  of  way  and  for  the  payment  of  cer- 
tain sums  of  money.  The  answer  con- 
tained a  general  denial,  and  also  set  up 
counterclaims  and  set-offs  for  the  unlaw- 
ful taking  of  land  owned  by  the  defend- 
ants. The  cause  was  regulwrly  assigned 
for  bearing  on  November  13, 1S89.  Owing 
to  a  mistake  of  plaiutiff's  attorney  as  to 
the  time  of  the  trial,  the  plaintiff  failed  to 
appear.  The  cause  was  reached  In  Its  reg- 
ular order  for  triul  on  November  13th,  and 
the  defendants,  In  the  absence  of  plaintiff 
and  its  attorneys,  asked  leave  to  with- 
draw and  dismiss  without  prejudice  to  a 
future  action  the  counterclaims  and  set- 
offs in  their  answer.  The  court  granted 
the  motion  without  prejudice,  and  there- 
upon the  defendants  announced  to  the 
court  thut  they  would  waive  a  Jury,  and 
desired  a  trial  of  the  cause  upon  its  merits. 
The  defendants  then  submitted  the  plead- 
ings, and  without  evidence  of  auy  kind  ex- 
cepting two  certain  deeds  of  conveyance 
for  the  premises  In  controversy,  executed 
to  one  of  the  defendants,  which  were  not 
read,  but  the  substance  thereof  stated  to 
the  court  by  the  defendants'  counsel,  the 
court  found  the  issues  for  the  defendants, 
and  entered  Judgment  accordingly,  with 
costs.  On  November  16, 18X9,  the  plain- 
tiff filed  its  motion  for  a  new  trial,  alleg- 
ing "Irregularity  In  the  proceedings  of  the 
court,  by  which  the  plaintiff  was  prevent- 
ed from  having  a  fair  trial,"  and  the  other 
statutory  grounds.  On  November  21,1889, 
during  the  term  of  the  court,  the  plaintiff 
also  filed  a  motion  to  modify  and  correct 
the  Judgment  so  as  to  make  the  same  ap- 
pear as  a  dismissal  without  prejudice,  at 
plaintiff's  costs.  The  first  motion  was 
overruled,  and  the  second  motion  was  also 
overruled,  excepting  that  the  court  or- 
dered that  the  Judgment  rendered  against 
the  plaintiff  and  forthe  defendants  be  cor- 
rected to  show  the  actual  facts.  Section  397 
of  theCIvil  Codereads:  "An  action  maybe 
dismissed  without  prejudice  ton  future  ac- 
tion •  *  *  by  the  court  where  the  plain- 
tiff fails  to  appear  on  the  trial."  Statutes 
are  construed  in  reference  to  the  principles 
of  the  common  law,  if  possible.  Under  the 
common  law,  the  plaintiff  took  a  nonsuit 
by  absenting  himself  from  court  when  his 
case  was  called  for  trial.  16  Amer.  &  Eng. 
Enc.  Law,  721-723;  2  Tldd,  Pr.  (4th  Amer. 
Ed.)  761;  Case  v.  Hannahs,  2  Kan.  490; 
Moore  v.  Toennlsson,  28  Kan.  60s,  610; 
Herring  v.  Porltz,  6  111.  App.  208,  211,  212; 
Nordmanser  v.  Hitchcock,  40  Mo.  179.  In 
2  Thompson  on  Trials  (section  2229)  It  is 
suld:  "The  failure  of  the  plaintiff  to  ap- 
pear when  his  case  is  called  for  trial  la 
equivalent  to  the  expression  of  an  election 
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on  his  part  to  become  nonsuit.  In  socb  a  ] 
case  no  Judgment  can  be  taken  against 
him,  but  his  actiou  should  be  dismiHsed, 
or  lodgment  of  nonsuit  entered."  There 
was,  in  fact,  in  this  case,  no  trial, either  of 
the  law  or  of  the  tacts.  The  plaintiff,  npon 
whom  rested  the  burden  of  the  issues,  was 
not  present  to  offer  any  evidence,  and  the 
defendants  were  not  called  upon  to  offer 
any  evidence  to  sustain  the  general  denial. 
The  general  rule  is  that  a  permission  to  a 
court  Is  a  command,  if  it  relates  to  the 
rights  of  suitors.  Bisb.  St.  Crimes,  (2d 
Ed.)§  112.  "May  be  dismissed,"  iu  section 
397  of  the  Code,  should  be  construed  to 
read  "shall  be  dismissed."  As  the  plain- 
tiff did  not  appear  on  the  trial,  the  cause, 
when  called,  should  have  been  dismissed 
at  the  costs  of  the  plaintiff,  without  preju- 
dice to  a  future  action,  as  the  defendants 
withdrew  their  counterclaims  and  set-offs. 
There  was  such  error  in  the  proceedings, 
on  account  of  the  judgment  being  rendered 
in  the  absence  of  the  plaintiff,  that  the  dis- 
trict  conrt  should  have  sustained  the  mo- 
tion for  the  new  trial,  or  should  have  so 
corrected  the  judgment  as  to  have  shown 
a  dismissal  without  prejudice.  The  judg- 
ment of  the  district  court  will  be  reversed. 
All  the  justices  concurring. 


FIRST  NAT.  BANK  OF  KINGMAN  v.  GER- 
SON.    (No.  6.538.) 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Attachment — Property  in  Custodia  Leo  19  not 
Subject  to 
Where  property  has  been  attached,  and 
subsequently  taken  from  the  officer  on  an  order 
of  replevin,  it  is  in  custodia  legis,  pending  the 
result  of  the  replevin  suit,  and  not  subject  to 
levy  under  further  orders  of  attachment  against 
the  original  attachment  debtor. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Kingman  county;  S.  W. 
Leslie,  Judge. 

Action  in  attachment  by  the  First  Na- 
tional Bank  of  Kingman  against  George 
Gerson  &  Co.  Joseph  Gerson  moved  to 
discharge  the  attachment  011  the  ground 
that  the  property  attached  had  been  re- 
plevied by  him  from  otner  attaching 
creditors,  and  was  therefore  in  custodia 
legis,  and  not  subject  to  attachment.  The 
motion  was  sustained,  and  plaintiff  brings 
error.  Affirmed. 

Hay  &  Hay,  for  plaintiff  In  error.  John 
E.  Lydecker,  for  defendant  in  error. 

STRANG,  C.  On  the  26th  of  November, 
1889,  and  long  prior  to  that  time,  George 
Gerson  and  Isaac  Levy,  partners  under 
the  Arm  name  of  George  Gerson  &  Co. 
were  engaged  in  the  drug  business  in  the 
city  of  Kingman,  in  this  state,  and  had 
been  indebted  to  plaintiff  and  other  par- 
ties, on  account  of  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  them.  O.i 
the  26th  day  of  November,  George  Gerson 
&  Co.  executed  two  promissory  notes  to 
Joseph  Gerson  for  the  sum  of  $1,000  each, 
due  and  payable  in  three  and  six  months, 
which  notes,  it  is  claimed,  were  partly,  ir 
not  wholly,  without  consideration.  At 


I  the  same  time  Gerson  &  Co.  executed  and 
j  delivered  to  Joseph  Gerson  a  chattel  mort- 
gage upon  their  stock  of  drugs,  liquors, 
etc.  This  was  not  then  filed,  and  no  in- 
formation thereof  was  given  to  the  cred- 
itors or  other  parties.  Joseph  Gerson, 
the  mortgagee,  had  a  friend  living  in  New- 
ton by  the  name  of  Georgj  W.  Rodgers. 
He  had  become  the  owner  of  two  notes 
against  Gerson  &  Co.,— one  for  the  sum  of 
$200;  the  other  for  the  sum  of  $500.  These 
notes  were  both  dated  in  July,  1889.  the 
f 200  note  maturing  in  October;  the  other, 
not  due,  matured  November  26,1889.  Each 
of  these  notes  was  signed  by  George  Ger- 
son &  Co.,  and  payable  to  Joseph  Gerson. 
The  f 200  note  Joseph  Gerson  had  sold  and 
indorsed  to  the  Citizens'  Bank  of  Newton, 
of  which  Rodgers  was  cashier.  On  No- 
vember 26, 1889,  and  at  the  time  the  chattel 
mortgage  was  given  to  Joseph  Gerson, 
George  Gerson  &  Co.  made  a  deed  to  all 
their  real  estate  to  A.  Cole,  of  Newton,  a 
brother-in-law  of  George  Gerson,  and  the 
son-io-law  of  Joseph  Gerson.  A.  Cole,  be- 
ing at  Kingman  with  Joseph  Gerson,  On 
November  26th  carried  his  deed  to  Newton 
without  recording  it.  This  deed,  it  is 
claimed,  was  wholly  without  considera- 
tion, and  in  fraud  of  creditors.  Joseph 
Gerson.  having  returned  to  Newton,  on 
November  27th  had  an  Interview  with 
George  W.  Rodgers,  regarding  the  notes 
which  Rodgers  and  the  Citizens' Bank  held 
against  George  Gerson  &  Co.  Thereafter, 
011  November  27th,  George  W.  Rodgers 
took  up  from  the  Citizens'  Bank,  as  he 
claims,  the  $500  note  against  George  Ger- 
son &  Co.,  and  which  had  matured  the 
day  before,  and  thereby  became,  as  he 
claims,  the  owner  of  both  notes.  On  De- 
cember 17,1889,  Joseph  Gerson  and  George 
W.  Rodgers  took  the  early  morning  train 
ut  Newton  for  Kingman,  Gerson  carrying 
with  him  his  chattel  mortgage,  and  also 
the  deed  to  A.  Cole,  and  Rodgers  carrying 
with  him  the  two  notes,  one  for  $200  and 
the  other  for  $500,  against  George  Gerson 
&  Co.  The  train  was  a  little  late,  and  they 
arrived  in  Kingman  about  half  past  11  A. 
M.  Upon  arriving  at  Kingman  they  sep- 
arated; Rodgers  going  to  the  drug  store 
of  Gerson  &  Co.,  and,  seeing  George  Ger- 
son, told  bim  he  wanted  bis  money;  that 
he  must  have  it  right  away,  and  could  not 
wait  any  longer.  With  this  brief  inter- 
view he  departed  for  the  hotel,  where  he 
registered,  and  got  his  dinner.  As  soon 
as  Rodgers  was  out  of  the  store,  Joseph 
Gerson  went  in,  took  possession  under  his 
chattel  mortgage,  and  locked  it  up,  put  a 
notice  on  the  door  that  it  had  been  closed 
by  Joseph  Gerson  under  a  chattel  mort- 
gage, and  went  to  the  hotel  for  his  dinner, 
arriving  at  the  hotel  at  1  o'clock,  entering 
the  dining  room  just  as  George  W.  Rodg- 
ers came  out.  George  W.  went  to  the 
store,  and  found  it  locked,  with  a  notice 
on  the  door  that  it  had  been  closed  by  Jo- 
seph Gerson  under  a  chattel  mortgage. 
He  procured  an  attachment,  which  was 
levied  upon  the  entire  stock  of  George  Ger- 
Hon  &  Co.,  worth  about  $6,500.  Joseph 
Gerson  at  once  began  a  replevin  suit 
against  the  sheriff  of  Kingman  county  for 
the  possession  of  the  goods,  claiming  title 
uuder  his  chattel  mortgage.   No  redeliv- 
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ery  bond  was  given,  and  the  goods  were 
turned  over  to  him.  Plaintiff  and  otber 
creditors  of  George  Gerson  &  Co.  then  be- 
gan actions  against  Gorson  &  Co.,  and 
procured  orders  ol  attachment,  and  caused 
the  same  to  be  levied  upon  a  portion  of 
the  stock  of  goods  of  George  Gerson  &  Co. 
These  are  the  goods  In  controversy  in  this 
action.  Plaintiff  also  commenced  garnish- 
ment proceedings  against  Joseph  Gerson, 
to  which  he  n>d  his  answer  on  December 
80,  1888,  admitting  possession  of  all  the 
goods  and  accounts  formerly  owned  and 
held  by  Gerson  ft  Co.  As  soon  as  the  a  t- 
tachinents  were  levied,  Joseph  Gerson  filed 
motions  In  the  district  court  of  Kingman 
county,  in  cases  brought  by  the  plaintiff 
and  other  creditors  against  George  Gerson 
&  Co.  to  discbarge  the  goods  from  the  at- 
tachment on  the  ground  that  the  goods 
had  been  attached  by  Rodgers  and  replev- 
ied by  Gerson,  and  were  therefore  iu  cus- 
todia  legls,and  not  subject  to  attachment. 

The  first  question  discussed  by  counsel 
for  plaintiff  in  error  Is  stated  by  them  as 
follows:  "Did  the  district  Judge  commit 
error  In  sustaining  the  motion  to  dis- 
cbarge said  property  from  attachment, 
under  the  law  in  the  case?"  The  defend- 
ant in  error  answers  this  question  in  the 
negative,  and  asserts  that  the  property 
attached  In  this  case  was,  when  attached, 
in  the  custody  of  the  law,  and  not  liable 
to  attachment.  He  shows  by  the  record 
that  the  property  had  been  attached  by 
one  George  W.  Rodgers,  and  that  he  had 
replevied  the  same  from  the  officer,  and 
held  them  under  bond  for  the  return  of  the 
property;  and  that,  pending  the  trial  of 
this  replevin  cuse,  the  goods  were  iu  cns- 
todia  legls,  and  exempt  from  process.  We 
think  this  contention  Is  correct,  and  that 
the  attachment  should  have  been  dis- 
charged in  this  case,  because  the  goods 
were,  when  attached,  la  custodla  legis, 
and  therefore  freed  from  attachment  for 
the  time  being;  that  is,  pending  the  result 
of  the  replevin  suit  of  the  defendant  in  er- 
ror against  the  sheriff,  who  held  the  goods 
nnder  the  order  of  attachment  of  George 
W.  Rodgers  vs.  George  Gerson  &  Co. 
"Even  if  goods  are  taken  from  the  officer 
under  a  writ  of  replevin,  and  delivered 
over  to  a  third  person,  they  still  remain  in 
custodia  legls,  to  the  extent  that  they 
cannot  be  levied  upou  under  process  of  the 
original  defendant.  *  1  Freem.  Ex'ns,  $  155. 
"Chattels In  the  custody  of  the  law  are  not 
subject  to  levy.  A.  brought  replevin 
against  the  sheriff  for  goods  levied  on  by 
virtue  of  an  execution  against  B.,  and  un- 
der the  writ  the  goods  were  delivered  to  A. 
While  the  action  was  pending,  the  sheriff 
seised  the  goods  by  virtue  of  another  ex- 
ecution against  B.  Held,  that  the  second 
levy  was  unlawful."  Pipber  v.  Fordyce, 
88  Iud.  436.  "Property  levied  upon  and 
seised  by  virtue  of  an  execution,  and  then 
delivered  upon  a  writ  of  replevin  to  the 
third  person,  cannot  subsequently  he  lev- 
ted  upon  by  virtue  of  another  execution 
against  the  defendant  in  the  first  execu- 
tion, although  the  property  be  permitted 
by  the  plaintiff  In  replevin  to  continue  in 
his  possession  and  occupation.  Until  the 
claim  under  the  first  execution  be  disposed 
of,  a  second  levy  cannot  be  made. "  Acker 
v.  White,  25  Wend.  614.  8ee,  also,  Bank  v. 


Owen,  79  Mo.  429;  Ward  v.  Whitney,  18 
Pbila.  7;  and  Selleck  v.  Phelps,  11  Wis.  880. 
In  McKinney  v.  Puree!],  28  Kan.  446,  this 
court  held  as  follows:  "Where  property 
Is  held  by  an  Individual  under  a  bond  Riven 
In  Judicial  proceedings  for  the  redelivery 
of  the  specific  property,  it  is  to  be  deemed 
in  custodia  legis,  the  same  as  if  It  bad  con- 
tinued in  the  possession  of  the  officer. "  It 
Is  recommended  that  the  Judgment  of  the 
trial  court  discharging  the  attachment  be 
affirmed. 

PER  CURIAM.  It  la  so  ordered ;  all  the 
Justices  concurring. 


FIRST  NAT.  BANK  OF  KINGMAN  v.  GEB> 
SON.    (No.  6,527.) 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Error  from  district  court,  Kingman  county; 
S.  W.  Leslie,  Judge. 

Hay  &  Hay,  for  plaintiff  in  error.  John  E. 
Lydecker,  for  defendant  in  error. 

PER  CURIAM.  The  facts  in  this  case  are 
the  same  as  the  facts  in  the  case  of  Bank  v. 
Gerson,  32  Pac.  Rep.  366,  and  it  is  agreed  that 
this  case  shall  follow  that  case.  The  order  of 
the  court  discharging  the  attachment  in  this 
case  is  affirmed  for  the  reason  given  in  that  case. 

'  (5  Wash.  568) 

STATE  t.  McARTHUR. 
(Supreme  Court  of  Washington.  Jan.  20, 1893.) 
Libkl— What  Constitctbs— Obal  Defamation— 
Construction  of  Statute. 
2  Hill's  Code.  -p.  648,  |  17,  provides  that 
a  libel  is  the  defamation  of  a  person,  made 
public,  by  any  words,  etc.,  and  that  every  per- 
son who  publishes  or  willfully  circulates  such 
libel  shall  be  punished.  Held,  that  the  expres- 
sion "words"  means  written  or  printed  words,  and 
that  oral  defamation  does  not  constitute  libel. 

Appeal  from  superior  court,  Spokane 
county;  R.  B.  Blake,  Judge. 

John  McArthur  was  indicted  for  libel. 
From  a  judgment  sustaining  a  demurrer 
to  the  Indictment,  the  state  appeals.  Af- 
firmed. 

The  Indictment  charged  defendant  with 
circulating  a  report  that  people  doing 
business  with  a  certain  bank  had  better 
draw  their  money  out,  as  tho  bank  was 
insolvent.  It  was  notcharged  that  this  re- 
port was  written  or  printed  by  defendant. 

Samuel  G.  Allen,  Pros.  Atty.,  Jones, 
Voorbees  &  Stephens,  and  Feighan,  Wells 
A  Herman,  for  the  State.  Jesse  Arthur, 
Franklin  W.  Knight,  John  A.  Peacock, 
and  W.  8.  Dawson,  tor  respondents. 

DUNBAR,  C.  J.  This  case  involves  the 
construction  of  section  17  of  the  Penal 
Code.  We  think  there  can  be  no  differ- 
ence of  opinion  between  the  appellant, 
the  respondent,  and  the  court  as  to  the 
rules  of  construction  applicable  to  thlB 
case;  but,  adopting  and  applying  the 
rules  of  construction  contended  for  by  the 
appellant,  we  are  unable  to  conclude  that 
the  statute  intended  to  break  down  the 
distinction  that  has  always  existed,  be- 
tween libel  and  slander.  It  is  true  that 
the  use  of  the  expression  "  words,"  if  con- 
strued without  reference  to  the  rest  of  the 
section,  would  probably  lead  us  to  that 
•onclusion.  But  while  the  rule  Is  un- 
doubted that,  in  construing  statutes, 
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words  mast  be  given  tbelr  ordinarily  ac- 
cepted meaning,  yet  that  must  be  taken 
In  consideration  witb,  and  made  sub- 
servient to,  another  imperative  and  ab- 
solutely necessary  rule,  that  "the  whole 
section  mnst  be  construed  together;"  and, 
considering  tbe  descriptive  part  of  tbis 
section  In  connection  witb  the  latter 
part,  which  provides  that  every  person 
wbo  makes,  composes,  or  dictates  a  libel, 
or  who  publishes  or  willfully  circulates 
such  .  libel,  etc.,  shall  be  punisbed,  etc., 
plainly  iudicates  that  tbe  expression 
"  words, "  used  in  the  section,  has  refer- 
ence to  written  or  printed  words.  This 
view  Is  strengthened  by  the  provisions  of 
section  18,  wblcb  define  what  publication 
of  a  libel  is.  There  is  no  provision  in  said 
section  for  the  publication  or  a  libel  by  oral 
langnage,  as  tbere  certainly  would  have 
been  if  it  bad  been  tbelntentlonof  the  legis- 
lature to  incorporate  spoken  words  Into 
the  definition  of  libel. 
Tbe  judgment  is  affirmed. 

HOTT,  SCOTT,  STILES,  and  ANDERS, 
J  J.,  concur. 

(50  Kan.  727)  ^" 

UNION  SCHOOL  FURNITURE  CO  v. 
SCHOOL  DIST.  CO.  NO.  60,  ELK  COUN- 
TY. 

(Supreme  Court  of  Kansas.    Feb.  1L  1893.) 

Pokchasxs  bt  School  Board  —  Ratification  bx 
District. 

A  school  district  which  has  received,  re- 
tained, and  used  for  a  long  period  of  time  school 
furniture  bought  for  it  by  the  members  of  the 
school  district  board,  acting  separately,  without 
any  board  meeting,  must  be  deemed  to  have  rati- 
fied the  purchase,  and  must  pay  for  the  property 
so  obtained  for  its  use. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Elk  county ;  M. 
G.  Troup,  Judge. 

Action  by  the  Union  School  Furniture 
Company  against  school  district  No.  60, 
Elk  county,  to  recover  the  value  of  school 
furniture  sold  to  defendant.  There  was 
Judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed. 

Doutbitt  &  Ayers,  for  plaintiff  in  error. 
J.  A.  McHenry,  for  defendant  in  error. 

ALLEN,  J.  Various  amendments  were 
made  to  the  pleadings  in  this  action  be- 
fore trial.  The  petition,  as  finally  amend- 
ed, and  on  which  tbe  action  was  tried, con- 
tains two  counts.  Tbe  first  is  on  a  school- 
district  order  purporting  to  have  been 
executed  by  the  director  and  clerk  of  the 
defendant  district,  dated  August  20,1884, 
for  $so.  The  second  count  alleges  that 
the  plaintiff  sold  aud  delivered  to  the  de- 
fendant school  furniture,  of  the  value  of 
$80,  on  or  about  August  20, 1884,  under  a 
written  contract,  signed  by  the  officers  of 
said  defendant  and  the  said  plaintiff's 
agent.  The  cause  was  tried  before  the 
court,  without  a  jury.  Special  findings 
were  made.  Tbe  court  finds  that  the  di- 
rector, clerk,  and  treasurer  of  the  defend- 
ant signed  a  written  contract  for  the  pur- 
chase of  certain  school  desks  and  seats  for 
tbe  total  price  of  $80,  but  that  no  meeting 
of  the  school-district  board  was  ever  held 
at  which  said  contract  was  authorized  or 
ratified,  and  that  such  purchase  was  never 


authorised  by  the  electors  of  tbe  district 
The  court  further  finds  that  a  school-dis- 
trict order.  In  blank,  was  signed  by  Wil- 
liam Liebeau,  as  a  matter  of  convenience 
to  L.  Weed  en,  as  clerk  of  tbe  district,  for 
tbe  purpose  of  enabling  said  Weed  en  to 
pay  some  small  bills  against  tbe  defend- 
ant; and,  after  being  thus  signed  In  blank, 
was  by  said  Weeden  filled  np,  executed, 
and  assigned  to  the  plaintiff,  without  any 
authority  from  said  Liebeau.  Tbe  court 
also  finds  that  said  school  furniture  was 
delivered  to  tbe  defendant;  that  the  de- 
fendant took  possession  of  the  same,  and 
has  bad  the  use  and  benefit  thereof  ever 
since  about  tbe  20th  day  of  August,  1884; 
and  that  such  school  furniture  was  at 
such  time  reasonably  wortb  $80.  The 
court  finds  as  a  conclusion  of  law  that  the 
defendant  was  entitled  to  recover  costs. 
From  tbis  Judgment  tbe  plaintiff  appeals 
to  this  court. 

No  oral  argument  has  been  made  In  the 
case,  and  the  only  explanation  of  the 
grounds  on  which  the  defendant  In  error 
claims  that  tbe  judgment  of  tbe  court  can 
be  maintained  must  be  gathered  from  bis 
brief,  the  whole  of  which  we  quote,  as  fol- 
lows: "The  only  question  In  tbe  case  un- 
der the  pleadings  is,  was  the  warrant  sued 
on  void?  Tbe  plaintiff  elected  to  rely  on 
and  sue  on  the  warrant,  and  hence  the 
question  of  quantum  meruit  cannot  ap- 
ply, and  any  finding  of  tbe  trial  court  as 
to  tbe  value  of  tbe  goods  sold  was 
entirely  outside  of  tbe  case.  The  court 
found  that  there  was  no  authority  of  the 
school  board  or  the  district  ever  given  for 
tbe  issuing  of  tbeorder  or  making  the  pur- 
chase of  tbe  goods.  Aikman  v.  School 
Dist.,  27  Kan.  120,  and  cases  therein  cited, 
fully  sustain  the  Judgment  of  tbe  court  be- 
low. "  We  think  tbe  second  cause  of  action 
stated  In  the  petition  is  amply  sufficient  to 
authorise  a  Judgment  to  be  entered  for  the 
value  of  the  furniture,  If  tbe  evidence  war- 
rants it.  It  states  that  tbe  plaintiff  sold 
and  delivered  to  the  defendant  school  fur- 
niture, for  which  tbe  defendant  agreed  to 
pay  $80;  that  tbe  defendant  received  the 
furniture,  aud  has  used  the  same.  It  Is 
found  by  the  court,  and  all  tbe  evidence  in 
the  case  shows,  that  tbe  defendant  school 
district  received  the  school  furniture  in  Au- 
gust, 1884,  and  bas  held  and  used  tbe  same 
ever  since  the  20th  of  that  month.  We  are 
utterly  at  a  loss  to  understand  bow  the 
defendant,  having  kept  and  used  this  fur- 
niture during  all  the  time  from  that  date 
to  the  time  of  the  trial  of  this  action,  on 
tbe  8th  day  of  February,  1890,— a  period 
of  nearly  5%  years,— can  claim  to  be  ex- 
cused from  making  any  payment  therefor. 
It  would  seem  from  the  pleadings  and  the 
record  in  the  case  that  the  court  took  the 
view  that  the  written  order  set  up  In  the 
petition,  and  also  tbe  written  contract 
made  by  the  board  of  directors  witb  the 
agent  of  tbe  plaintiff  for  tbe  furniture, 
were  void  because  unauthorized.  It  may 
be  conceded  for  the  purposes  of  this  case 
that  both  these  written  instruments  were 
void,  and  that  no  action  could  be  main- 
tained on  either  or  both  of  them,  yet  the 
defendant  district,  having  received  and  re- 
tained the  property  which  the  court  finds 
to  have  been  fairly  worth  tbe  price  stateu 
In  the  written  contract,  Is  bound  In  corn- 
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mon  honesty  to  paj  for  it.  Daring  all  the 
time  this  furniture  has  been  in  the  posses- 
sion or  the  defendant  district  it  is  fair  to 
presume  that  the  schoolhouse  which  was 
famished  with  the  seats  and  desks  pur- 
chased from  the  plaintiff  was  used  in  the 
same  manner  as  schoolhouses  are  ordi- 
narily nsed.  It  is  fair  to  presnme  that 
school-district  meetings  were  therein  held 
annually,  at  the  time  appointed  bylaw. 
It  is  fair  to  presume  that  the  school-dis- 
trict board  met  there,  and  caused  t  lie  seats 
to  be  placed  in  the  building,  and  to  be  used 
by  the  district.  The  board  and  the  resi- 
dents of  the  school  district  must  all  have 
known  of  the  use  of  this  property ;  and 
their  continued  retention  and  use  of  it 
shows, a  perfect  and  complete  ratification 
of  the  purchase  made  by  the  district  offi- 
cers. In  the  case  of  Sullivan  v.  School 
Dist.,  39  Kan.  847,  18  Pac.  Rep.  287,  it  was 
held  that  a  contract  for  the  construction 
of  a  scboolhouse  made  by  one  member  of 
the  school-district  board  alone,  on  bebalf 
of  the  district,  might  be  ratified  and  made 
binding  on  the  whole  school  district.  This 
case  came  again  before  this  court,  and  )b 
reported  in  48  Kan.  624,  and  29  Pac.  Rep. 
1141 ;  and  the  court  then  held  that  "a  con- 
tract for  building  a  scboolhouse,  void  be- 
cause made  only  by  one  member  of  the 
school  board,  may  be  ratified  and  made 
binding  by  the  action  of  the  school  dis- 
trict iu  completing  the  building,  left  un- 
finished by  an  absconding  contractor;  by 
furnishing  the  same  with  seats, desks,  and 
other  necessary  scboolhouse  furniture;  by 
occupying  the  same  for  school  purposes; 
and  by  insuring  the  same."  This  case  but 
enunciates  the  broad  doctrine  supported 
by  very  numerous  authorities,  which  we 
do  not  deem  It  necessary  to  cite,  and  is 
founded  in  reason  and  Justice.  The  judg- 
ment will  be  reversed,  with  an  order  to 
the  district  court  of  Elk  county  to  enter 
Judgment  on  the  findings  of  fact  in  favor 
of  the  plaintiff  against  the  defendant  for 
$80.  with  7  per  cent,  interest  per  annum 
from  the  20th  day  of  August.  1884,  to  the 
date  of  Judgment.  All  the  justices  con- 
curring. 


(50  Kan.  631) 

TENNISON  v.  PLATT. 
(Supreme  Court  of  Kaaoas.    Feb.  11,  1893.) 

Administration  —  Assignment  or  Interest  by 
Hbir— Bona  Fides— Qcestion  for  Jitrt. 
Where,  in  an  action  by  an  assignee 
against  W.  H.  T.,  as  administrator,  to  recover 
a  certain  sum  alleged  to  be  due  one  of  the  heirs 
of  an  estate,  and  such  administrator  alleges  pay- 
ment to  the  heir  before  assignment,  and  the  evi- 
dence tends  to  show  that  the  administrator  de- 
livered a  check  to  the  claimant  for  the  amount 
and  took  her  receipt  for  the  sum  claimed  to  be 
due,  and  she  immediately  indorsed  such  check 
to  W.  H.  T.  individually,  Ariel,  that  the  court 
should  have  submitted  the  question  of  payment 
to  the  jury  under  proper  instruction. 
(Syllabus  by  Green,  O.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Johnson  county;  J.  P.  Hind- 
man,  Judge. 

Action  by  Elizabeth  A. Piatt  against  W. 
H.  Tennison,  .administrator,  to  recover 
her  share  of  an  estate  administered  by  de- 
v.32P.no.4— 24 


fendant.  There  was  a  judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

H.  L.  Burgess  and  John  T.  Little,  for 
plaintiff  In  error.  I.  O.  Pickering  and  R. 
O.  Boggess,  for  defendant  in  error. 

OREEN,  C.  This  was  a  o  action  brought 
by  Elizabeth  A.  Piatt  to  recover  from  W. 
H.  Tennison  the  sum  of  f 1,750.  The  peti- 
tion contained  two  counts.  Thy  first 
charged  the  indebtedness  against  the  de- 
fendant, as  administrator  of  the  estate  of 
J.  D.  Tennison,  deceased,  to  Lucy  Tennison, 
widow  and  heir  at  law  of  the  decedent, 
being  part  of  her  distributive  share  of  the 
estate  which  bad  been  ordered  paid  to  her 
by  tbe  probate  court  of  Johnson  county, 
which  indebtedness  was  alleged  to  have 
been  assigned  to  the  plain  tiff.  The  second 
count  charged  tbe  same  indebtedness 
against  tbe  defendant  personally.  Tbe 
answer  was  a  generul  denial,  and  the  plea 
of  full  payment  to  tbe  widow  before  the 
assignment.  At  tbe  close  of  the  evidence 
the  court  required  the  plaintiff  to  elect  up- 
on which  count  she  would  rely  for  a  recov- 
ery, and  the  plaintiff  asked  for  judgment 
upon  tbe  first  count  of  the  petition,  char- 
ging tbe  indebtedness  against  the  defend- 
ant as  administrator.  The  defendant  then 
asked  the  court  to  give  the  following  In- 
struction: "If  you  find  from  the  evidence 
that  W.  II.  Tennison,  administrator,  paid 
Lucy  Tennison  tbe  $1,750,  and  afterwards 
she  repaid  said  sum  to  VV.  H.  Tennison,  to 
be  returned  to  her  when  she  was  acquit- 
ted of  the  crime  with  which  she  was 
charged,  then  I  charge  yon  W.  H.  Tenni- 
son, and  not  W.  H.  Tennison  as  adminis- 
trator, would  be  liable,  and  you  must  find 
for  the  defendant. "  The  court  refused  the 
Instruction.  This  is  claimed  as  error. 
The  record  of  the  probate  court  of  John- 
son county  established  the  fact  that  au 
order  of  distribution  was  made  on  the  23d 
day  of  September,  1887,  by  which  tbe  ad- 
ministrator was  directed  to  pay  Lucy 
Tennison  the  sura  of  $1,750.  W.  H.  Tenni- 
son testified  that  he  gave  to  Lucy  Tenni- 
son a  check  for  that  amount,  and  took  her 
receipt  for  the  same,  on  the  30th  day 
of  September  following;  that  she  im- 
mediately indorsed  and  delivered  tbe 
check  to  him  individually,  and  he  deposit- 
ed it  to  his  own  credit  in  the  bank  the 
same  day.  Upon  the  question  of  the  exe- 
cution of  the  receipt  and  the  delivery  and 
indorsement  of  tbe  check,  the  court  in- 
structed the  jury  as  follows:  "The  fact 
that,  after  theexeeutlon  of  the  receipt  that 
has  been  offered  in  evidence,  and  the  trnns- 
fer  of  the  check  for  $1,750  from  Lucy  Ten- 
nison to  the  defendant,  he  transferred 
moneys  which  he  before  had  held  as  ad- 
ministrator, and  had  credited  to  his  ac- 
count as  administrator,— the  fact  that  he 
transferred  those  funds  to  his  individual 
account,— wouldn't  avoid  Mr  liability  as 
administrator.  That  is,  any  moneys  that 
were  in  his  hands,  and  were  properly  due 
Lucy  Tennison  as  her  part  of  this  estate, 
would  be  due  her  from  tbe  administrator, 
and  she  would  have  a  right  to  recover 
against  him  as  administrator;  and  the 
plaintiff  here,  under  this  assignment, 
would  have  a  right  to  recover  against  him 
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as  administrator  for  all  those  moneys, 
wherever  he  might  have  deposited  them 
in  his  own  name,  or  have  them  put  in  his 
individual  account.  The  only  question  for 
you  to  pass  on  is  whether  or  not  be  held 
moneys  as  administrator  at  the  time  of 
the  commencement  of  this  suit  in  which 
Lucy  Tennison  would  have  been  entitled  if 
she  hadn't  made  this  assignment  under 
which  the  plaintiff  was  entitle.!,  as  the  as- 
signee of  Lucy  Tennison,  iu  this  written 
article  set  out  in  the  petition,  and  which 
has  been  read  in  evidence. "  The  pleadings 
in  this  case  fairly  raised  the  question  of 
payment  to  Lucy  Tennison  of  said  Rum  of 
$1/750.  The  evidence  tended  to  show  that 
she  had  had  delivered  to  her  a  check  for 
that  amount  which  she  indorsed  and  de- 
livered to  the  defendant  below  at  the  same 
time  that  she  receipted  for  the  amount 
named.  We  are  of  the  opinion  that  this 
or  a  similar  instruction  should  have  been 
given  to  the  jury.  The  defendant  in  error 
contends  that  the  making  and  delivery  of 
a  check  and  the  taking  a  receipt  for  the 
sum  of  $1,750,  unexplained,  only  amount- 
ed to  prima  facie  evidence  of  payment. 
Suppose  we  admit  the  correctness  of  this 
proposition;  still  the  defendant  below 
would  have  the  right  to  have  the  question 
of  payment  submitted  to  the  jury.  The 
court  did  not  do  this.  The  instruction  the 
court  did  give  virtually  took  that  ques- 
tion from  the  Jury.  The  question  of  pay- 
ment by  the  defendant  as  administrator 
and  repayment  by  Lucy  Tennison  to  him 
individually  of  the  amount  iu  controversy 
was  a  question  of  fact  for  the  jury,  and 
should  have  been  submitted  to  them  under 
proper  instructions.  Stadel  v.  Stadel,  40 
Kan.  G46,  20  Pac.  Rep.  475.  The  refusal  to 
give  the  instruction  Is  such  error  as  re- 
quires a  reversal  of  the  judgment.  It  is 
recommended  that  the  judgment  be  re- 
versed, and  that  a  new  trial  be  granted. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 

(50  Kan.  630) 

YADON  v.  MACKEY. 
(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Levt  of  Execution—  Claims  bt  Third  Parties. 

Evidence  examined,  and  found  that  the 
verdict  of  the  jury  is  supported  by  the  testi- 
mony. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
•  district  court,  Geary  county ;  M.  R.  Nichol- 
son, Judge. 

Action  by  Daniel  J.  Yadon  against  Wil- 
liam H.  Mackey,  Jr.,  to  recover  the  value 
of  two  horses  seized  by  defendant  as  Rher- 
iff.  There  was  a  verdict  for  defendant, 
and  plaintiff  brings  error.  Affirmed. 

Thomas  Dever,  for  plaiutiff  in  error. 
Humphrey  &  Laundy,  for  defendant  in 
error. 

GREEN,  C.  This  was  an  action  brought 
by  Daniel  J.  Yadon  against  W.  U. 
Mackey,  Jr.,  to  recover  the  value  of  two 
horses  which  the  latter,  as  sheriff,  bad 
levied  upon  and  sold  under  an  execution 


issued  against  Thomas  H.  Yndoo.  The 
jury  returned  a  verdict  in  favor  of  the  de- 
fendant. The  plaintiff  in  error  brings  the 
case  to  this  court,  upon  the  one  assign* 
roent  of  error  that  the  verdict  is  not  sup- 
ported  by  the  evidence.  We  are  asked  to 
read  the  entire  record  concerning  the  evi- 
dence, which  we  have  done.  The  claimant 
of  the  property  was  the  son  of  the  Judg- 
ment debtor.  The  father  and  son  testified 
as  to  the  son's  ownership  of  the  property. 
One  appeared  personally  in  court,  and  the 
other  gave  his  evidence  in  the  form  of  a 
deposition.  It  was  showu  that  the  father 
mortgaged  the  property  without  disclos- 
ing the  title  of  theson.  Wecannot  tell  just 
what  testimony  influenced  the  jury  to  re- 
turn a  verdict  in  favor  of  the  defendant; 
neither  can  we  say  that  the  verdict  has 
no  evidence  to  support  it.  The  Jury  may 
have  concluded  that  the  continued  acts  of 
ownership  over  the  property  by  the  father 
hud  greater  weight  than  the  statements 
of  the  witnesses  as  to  the  title.  The  ver- 
dict received  the  approval  of  the  trial 
court,  and  we  cannot  say  that  the  same 
Is  unsupported.  We  recommend  an 
affirmance  of  the  judgment  of  the  district 
court. 

PER  CiTRIA M.  It  Is  so  ordered ;  all  the 
justices  concurring. 


(60  Kan.  680) 

DODSON  v.  COOPER. 
(Supreme  Court  of  Kansas.   Feb.  11,  1893.) 
Fraudulent  Conveyances— Consideration — 
Sufficiency. 

1.  In  an  action  to  determine  whether  a 
sale  made  by  a  debtor  to  another  of  all  his 
property  was  honest  or  for  the  purpose  of  de- 
frauding creditors,  the  insolvency  of  the  debt- 
or is  an  important  element  of  proof,  which 
should  be  considered  by  the  jury  in  determining 
the  question 

2.  Where  the  sale  is  made  for  considera- 
bly less  than  the  actual  value  it  is  such  evi- 
dence of  fraud  as  requires  explanation,  and 
may.  when  coupled  with  .other  facts,  be  con- 
trolling proof  of  dishonesty  and  fraud. 

3.  Whether  or  not  there  is  such  a  dis- 
parity between  the  real  value  of  the  property 
and  the  consideration  paid  as  to  justify  an  in- 
ference of  fraud  is  for  the  jury  to  determine. 

: Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  coun- 
ty;  M.  G.  Troup,  Judge. 

Trover  by  R.  H.  Cooper  against  H.  T. 
Dodson.  There  was  Judgment  for  plain- 
tiff, and  defendant  bringserror.  Reversed. 

Redden  &  Schumacher  and  Mills,  Smith 
&  Hobbs,  for  plaintiff  in  error.  Leland  & 
Harris,  for  defendant  In  error. 

JOHNSTON,  J.  In  this  action  R.  H. 
Cooper  seeks  to  recover  $10,000  as  dam- 
ages from  H.  T.  Dodson  for  the  alleged 
wiongful  conversion  of  a  stock  of  goods. 
Cooper  claims  to  have  purchased  the 
goods  from  Horace  Blakely  on  the  night 
of  December  25, 1884,  and  they  were  seised 
by  Dodson,  as  sheriff,  on  December  27, 
1884,  upon  attachments  at  the  instanco  of 
Blakely's  creditors,  and  ae  Blakely 'b  prop- 
erty. This  Is  the  second*  time  the  case 
has  been  here,  and  the  nature  of  the 
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transaction  and  the  facts  of  the  case 
were  quite  folly  disclosed  In  the  first  con- 
sideration of  the  case.  37  Kan.  346,  15 
Pac.  Rep.  200.  It  is  claimed  by  Dodson 
that  the  sale  was  made  in  bad  faith,  and 
for  the  purpose  of  defrauding  tbecreditors 
of  Blakely.  To  sustain  this  claim,  testi- 
mony was  offered  tending  to  show  that 
Blakely  was  insolvent;  that  the  sale  was 
made  in  the  nighttime,  without  an  in- 
ventory, to  a  person  who  was  unacquaint- 
ed with  the  business  or  the  value  of  the 
stock  of  goods ;  that  Blakely  accepted  land 
as  a  part  consideration,  which  he  had  not 
seen,  and  that  one  tract  offered  by  Cooper 
in  payment  was  shown  to  Blakely  in  the 
nighttime.  Dodson  further  attempted  to 
show  that  the  consideration  claimed  to 
bave  been  paid  was  very  inadequate,  and 
that  even  the  cash  payment  claimed  to 
bave  been  paid  on  the  sale  was  turned 
over  to  the  relatives  of  Blakely,  instead 
of  to  his  creditors.  Cooper  offered  testi- 
mony tending  to  show  that  the  sale  was 
made  in  good  faith,  and  without  any 
intention  to  defraud  any  one,  or  to  delay 
the  creditors  of  Blakely  In  the  collection 
of  their  debts.  The  honesty  of  the  sale 
was  the  main  question  in  the  case  for  de- 
cision, and,  while  the  jury  sustained  the 
bona  fides  of  the  transaction,  it  is  con- 
tended by  Dodson  that  the  result  was 
reached  through  the  misdirection  of  the 
jury.  He  asserts  that  the  insolvency  of 
Blakely,  and  the  inadequacy  of  the  con- 
sideration claimed  to  have  been  paid  for 
the  goods,  both  of  which  were  calculated 
to  throw  suspicion  ou  the  transaction, 
and  were  elements  for  the  consideration 
of  the  jury,  were  taken  out  of  the  case  by 
the  instruction  of  the  court.  The  follow- 
ing instructions  were  embraced  in  the 
charge  of  the  court:  "A  person,  though 
Insolvent  or  in  failing  circumstances,  bad 
a  right  to  sell  the  whole  of  his  property 
or  any  portion  thereof  if  done  in  good 
faith,  and  without  any  purpose  or  Inten- 
tion to  thereby  cheat  or  defraud  bis  cred- 
itors, or  hinder  or  delay  them  in  the  col- 
lection of  their  debts;  and  In  order  to 
make  a  valid  sale  as  against  his  creditors 
it  is  not  necessary  that  such  sale  should 
be  for  money  only,  or  for  all  cash  down, 
but  it  may  be  made  in  exchange  for  other 
property  or  partly  for  money  and  partly 
in  exchange  for  other  property,  or  partly 
on  credit,  and  still  be  valid.  It  may  be 
unwise  as  a  business  transaction,  and 
still  he  a  valid  transfer  as  to  creditors. 
Nor  does  the  fact  of  insolvency  of  the 
seller,  or  that  be  is  in  falling  circumstan- 
ces, raise  any  presumption  of  an  intention 
on  the  part  of  such  seller  to  cheat  or  de- 
fraud or  hinder  or  delay  his  creditors  in 
the  collection  of  their  debts.  Every  per- 
son, whether  be  has  experience  as  a  mer- 
chant or  not,  has  the  lawful  right  to  buy 
or  trade  for  a  stock  of  goods,  and  may 
buy  or  trade  for  such  stock  from  a  person 
whom  he  knows  to  be  insolvent  or  In  fail- 
ing circumstances;  and  in  so  doing  he 
may  make  the  Lest  bargain  he  can  for  his 
own  interests,  provided  he  does  so  in  good 
faith,  without  Intent  to  aid  the  seller  to 
cbeat  or  defraud  his  creditors,  or  hinder 
or  delay  them  in  the  collection  of  their 
debts,  and  wltbout  knowledge  of  any  in- 


tent to  defraud  creditors  by  means  of  the 
sale  on  the  part  of  the  seller,  or  If  such 
intent  existed  on  the  part  of  the  seller  then 
without  knowledge  of  facts  or  circum- 
stances which  would  lead  a  reasonably 
prudent  man  to  make  inquiry  into  the 
purpose  and  intention  of  the  seller  in 
making  such  sale;  and  the  fact  that  the 
value  of  the  consideration  paid  or  ex- 
changed is  considerably  less  than  the 
value  of  the  goods  purchased  or  traded 
for  is  not,  of  itself,  sufficient  to  raise  the 
presumption  that  the  seller  thereby  in- 
tended to  cheat  or  defraud  his  creditors, 
or  hinder  or  delay  them  In  the  collection 
of  their  demands,  or  that  the  purchaser 
intended  to  aid  him  to  do  so,  or  had 
knowledge  of  such  intent."  The  correct- 
ness of  these  instructions  was  challenged 
by  an  objection  made  at  the  time  the 
charge  was  giveu.  It  was  overruled, 
however,  and  the  giving  of  these  is  the 
principal  error  complained  of.  There  is 
good  reason  for  the  complaint  made 
against  these  instructions  in  respect  to 
insolvency  and  the  inadequacy  of  the  con- 
sideration paid.  Whatever  may  be  the 
actual  fact  as  to  the  honesty  of  the  sale, 
it  was  charged  to  be  fraudulent,  and  evi- 
dence tending  to  sustain  the  charge  was 
offered.  It  is  not  often  that  fraud  can  be 
shown  by  direct  evidence,  and  hence  the 
suspicious  circumstances  developed  by  the 
testimony  which  tend  to  show  a  fraudu- 
lent purpose  should  be  properly  submitted 
to  and  considered  by  the  jury.  The  law 
recognises  certain  circumstances  and  con- 
duct as  marks  of  fraud,  and  whether  those 
relied  on  in  this  case  were  of  much  or  lit- 
tle consequence  was  a  question  for  the 
jury  themselves.  Insolvency  is  an  ele- 
ment of  proof  entitled  to  consideration 
in  canvassing  the  badpes  of  fraud  in  order 
to  determine  the  honesty  of  the  transac- 
tion. Proof  of  insolvency  does  not  neces- 
sarily establish  fraud,  but  a  sale  of  all  his 
property  by  one  insolvent  is  a  circum- 
stance which,  iu  connection  with  others, 
may  he  sufficient  to  awaken  suspicion, 
and  create  a  presumption  of  a  fraudulent 
design.  So,  too,  in  respect  to  the  Inad- 
equacy of  consideration.  It  cannot  al- 
ways be  held  to  be  a  fraud  as  a  matter  of 
law,  but  where  a  sale  Is  made  for  much 
less  than  the  actual  value  it  is  such  an  in- 
dication of  fraud  ulent  intention  as  requires 
explanation.  If  the  inadequacy  was 
slight,  It  would  only  he  weak  evidence,  bnt, 
if  it  was  considerable,  It  might,  when 
coupled  with  other  facts,  be  controlling 
proof  of  dishonesty  and  fraud.  Whether 
or  not  there  is  such  a  disparity  between 
the  real  value  and  the  consideration  puid 
as  to  justify  an  Inference  of  fraud  is  for 
the  jury  to  determine.  But  the  ruling  of 
the  court  in  practically  eliminating  this 
element  from  the  case,  as  well  as  the  in- 
solvency of  the  debtor,  cannot  be  upheld. 
Lewis  v.  Hughs,  49  Kan.  23,  30  Pac.  Rep. 
177;  Davidson  v.  Little.  22  Pa.  St.  245; 
Shelton  v.  Church,  38  Conn.  416;  Bartles  v. 
Gibson,  17  Fed. Rep. 293;  Auction  &C.Co.  v. 
Mason.  16  Mo.  App.  473;  Brown  v.  Hedge 
Co.,  64  Tex. 396;  Rhoads  v.Blatt,84  Pa. St. 
31;  Fisher  v.  Shelver,  53  Wis.  498, 10  N.  W. 
Rep.  681 ;  Wilson  v.  Jordan,  3  Woods.  642; 
In  re  Alexander,  4  N.  B.  R.  181;  Walt, 


Digitized  by  Google 


372 


PACIFIC  REPORTER,  Vol.  32. 


(Kan. 


Fraud.  Con  v.  §§  231,  239,  and  cases  there 
cited.  By  the  charge  of  the  court  the  fact 
that  the  consideration  was  considerably 
less  than  the  actual  value  was  treated 
by  the  court  as  of  little  or  noconspquence, 
and  that  insolvency  was  a  matter  of  no 
importance  in  determining  thefalrness  and 
good  faith  of  the  parties  to  the  transac- 
tion. The  defendant  in  error  does  not 
contend  that  the  instructions  are  correct, 
but  be  argues  that  other  portions  of  the 
charge  are  such  as  to  eliminate  the  error 
from  these.  We  find  nothing,  however, 
which  cures  the  vice  In  the  instructions 
quoted,  nor  which  would  Justify  us  in 
holding  the  error  harmless.  There  are 
some  facts  and  circumstances  calculated 
to  excite  suspicion  as  to  the  fairness  and 
honesty  of  the  sale.  Other  facts  in  the 
case  may  be  sufficient,  however,  to  show 
that  they  are  not  inconsistent  with  hon- 
esty and  fair  dealing;  but  all  important 
elements  of  proof  should  be  fairly  submit- 
ted to  the  Jury,  and  given  proper  weight. 
We  are  unable  to  say  that  theerrorln  the 
Instructions  did  not  mislead  the  Jury,  and 
hence  there  must  be  a  reversal  of  the  Judg- 
ment, and  a  new  trial  of  the  cause.  AH 
the  Justices  concurring. 


(50  Kan.  743) 

tiALLOWAY  et  al.  v.  COOLEY  et  id. 

(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Constitutional  Law— Title  of  Act— Proofs  of 
Foreign  Wills. 

1.  Chapter  102  of  the  Laws  of  1879,  "An 
act  to  authorize  foreign  executors  and  ndraiuis* 
trators  with  the  wul  annexed  to  convey  real  es- 
tate in  pursuance  of  power  contained  in  the 
will,"  is  held  to  be  constitutional  and  valid. 

2.  Such  act  is  applicable  to  all  wills  which 
were  executed  and  proved  in  another  state  or 
territory  prior  to  its  passage,  as  well  as  to  those 
executed  and  proved  after  its  passage. 

3.  Where  a  will  executed,  proved,  and  ad- 
mitted to  probate  in  another  state  is  presented 
for  record  to  the  probate  court  of  a  county  in 
this  state,  in  which  land  belonging  to  the  estate 
is  situate,  and  such  court,  upon  the  evidence  sub- 
mitted, finds  and  adjudges  that  the  authentica- 
tion of  the  copy  presented  for  record  is  suffi- 
cient, its  adjudication  thereon  cannot  be  collat- 
erally attacked. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Lyon  county; 
Charles  B.  Graves,  Judge. 

Ejectment  by  Annie  P.  Calloway  and 
others  against  W.  S.  Cooley  end  others. 
Defendants  bad  Judgment,  and  plaintiffs 
bring  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  JOHNSTON,  J.: 

This  was  an  action  of  ejectment  brought 
by  Annie  P.  Calloway  and  the  other  sur- 
viving heirs  of  James  Calloway,  deceased, 
to  recover  80  acres  of  land  situated  in 
Lyon  county.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  the  following 
findings  of  fact  and  conclusions  of  law 
were  made: 

"First.  On  the  25th  day  of  December, 
1878,  James  Calloway  died,  seised  of  the 
property  in  controversy.  The  plaintiffs 
are  the  ouly  surviving  helr9  of  the  said 
James  Calloway,  deceased,  and  they  are 
related  to  him  as  follows:   Annie  P.  Cal- 


loway is  his  widow.  Mary  O.  Adams, 
Hattie  H.  Lowe,  Elizabeth  C.  Gillespie, 
Annie  Y.  Hubbard  and  Ruth  P.  Calloway 
are  his  children.  James  C.  Bowie,  Annie 
C.  Bowie,  Mury  Bowie,  Anna  Bowie.  Mary 
Virginia  Bowie,  Matilda  Bowie.  Thomas 
C.  Bowie,  and  John  Ruth  Bowie  are  the 
children  of  a  daughter  of  said  James  Cal- 
loway, now  deceased,  who  died  the  widow 
of  John  Bowie.  The  name  of  said  deceased 
daughter  was  Frances  C.  Calloway. 

"Second.  At  the  time  of  bis  death,  and 
for  many  years  prior  thereto,  the  said 
James  Calloway  was  and  bad  been  a  resi- 
dent of  Wilkescounty,  in  the  state  of  North 
Carolina,  and  the  said  plaintiffs  at  the 
time  of  his  death,  and  ever  siuce  have  been, 
and  now  are,  residents  of  said  state. 

"Third.  The  said  James  Calloway  left  a 
will  which  was  duly  probated  in  the  said 
county  and  state  on  December  30, 1878,  la 
accordance  with  the  laws  of  said  state. 
The  George  H.  Brown  named  in  said  will 
as  executor  qualified  as  such  in  said  coun- 
ty and  etate,  and  he  is  the  same  person 
who  executed  the  executor's  deed  to  the 
land  in  controversy. 

"Fourth.  A  paper  purporting  to  be  a 
copy  of  said  will  is  hereto  attached,  marked 
*  Exhibit  A,*  and  made  a  part  hereof.  An- 
nie P.  Calloway,  as  the  widow  of  said 
James  Calloway,  knew  the  contents  of 
said  will,  and  knew  of  the  probate  there- 
of, at  the  time  it  was  probated  as  afore- 
said ;  but  she  has  never  in  any  manner  dis- 
sented from  the  provisions  of  said  will,  as 
required  by  chapter  117  of  Battle's  Revlsal 
of  the  Laws  of  North  Carolina,  by  which 
law  every  widow  is  deemed  to  have  as- 
sented to  her  husband's  will  unless  within 
six  months  after  the  probate  thereof  she 
dissents  therefrom." 

The  will  above  mentioned  was  duly  exe- 
cuted in  legal  form,  and  made  certain  spe- 
cific bequests  to  his  wife,  children,  and 
grandchildren,  and  gave  to  his  wife  all  of 
the  personal  property  which  belonged  to 
him  at  his  death,  excepting  money  and  ev- 
idences of  debt,  and  directed  the  executor 
to  collect  all  debts,  and  to  proceed  to  sell 
all  his  lands  upon  such  time  and  terms  as 
he  might,  in  his  discretion,  think  best, 
"whether  said  lands  maybe  situated  in 
the  states  of  Kansas,  Missouri,  or  North 
Carolina,"  and  that  all  the  proceeds  real- 
ized after  making  the  disbursements  and 
payments  specially  directed,  and  paying 
the  expenses  of  admlniHtratlon,  should  be 
distributed  in  equal  proportions  among 
his  wife  and  daughters.  George  H.Brown, 
of  States ville,  N.  C.was  appointed  his  ex- 
ecutor, with  authority  to  carry  out  the 
terms  of  the  will,  and  to  make  title  to  the 
real  estate  which  be  might  convey,  and 
granting  him  all  the  necessary  rights  and 
powers  of  execution.  Attached  to  the  will 
were  the  proceedings  probating  the  same, 
on  December  30,  1878,  together  with  the 
qualification  of  the  executor.  The  follow- 
ing authentication  is  attached  to  the  will, 
which  appears  In  the  record  : 

"State  of  North  Carolina.  Wilkes  coun- 
ty— ss. :  I,  A.  H.  Horton, Judge  of  probate 
in  and  for  the  c»unty  aforesaid,  do  certify 
that  the  foregoing  is  a  full  and  true  copy 
as  taken  from  the  original  papers  and  rec- 
ords on  file  In  my  office  in  the  matter  of 
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the  win  of  James  Calloway,  deceased.  I 
fortber  certify  that  the  clerks  of  the  supe- 
rior courts  of  North  Carolina  are  judges  of 
probate,  and  that  the  seal  of  the  superior 
court  is  used  as  the  sea)  of  the  probate 
court  in  the  respective  counties.  In  testi- 
mony whereof,  I  have  hereunto  set  ray 
bund,  and  affixed  tbe  seal  of  ray  office,  at 
office  in  Wilkesboro,  December  30th,  1878. 
A.  H.  Horton,  Clerk  Superior  Court  and 
Judge  of  Probate.  [Seal  of  Wilkes  Supe- 
rior Court  of  Law,  North  Carolina.] 

"State  or  North  Carolina.  I,  Jesse  F. 
Graves,  Judge  of  the  superior  court  of 
North  Carolina,  elected  for  and  residing 
in  the  seventh  judicial  district,  do  certify 
that  clerks  of  the  superior  courts  are,  by 
virtue  of  their  office,  judges  of  probate,  for 
their  respective  counties,  having  jurisdic- 
tion over  the  probate  of  wills,  and  of  the 
recording  thereof:  that  Wilkes  county  is 
in  the  seventh  judicial  district;  that  A.  H. 
Horton  Is  to  me  personally  known ;  is.  and 
was  at  the  time  of  signing  the  foregoing 
certificate,  tbe  clerk  of  the  superior  court 
of  the  said  county ;  that  his  signature  to 
tbe  foregoing  certificate  is  genuine.  Tbe 
ntral  attached  is  the  seal  of  said  court,  and 
tbe  certificate  is  In  due  form  of  law.  Done 
at  chambers,  at  Mt.  Amy,  N.  C,  Jan.  13, 
1879.  J.  F.  Graves,  Judge  Seventh  Dis- 
trict." 

Here  follows  certificate  of  the  governor, 
of  the  election  and  qualification  uf  Judge 
Graves,  and  that  his  slguature  and  acts 
are  entitled  to  full  faith  and  credit. 

"Fifth  On  February  19, 1879,  the  paper 
hereto  atacbed  as  Exhibit  A  was  present- 
ed to  tbe  probate  judsre  of  Lyon  county, 
Kan.,  with  the  authentication  appearing 
to  it  as  such  exhibit,  and  none  other,  and 
tbe  said  probate  judge,  upon  such  presen- 
tation of  aald  paper  by  George  H.  Itrown, 
tbe  person  named  therein  as  executor, and 
without  other  proof  than  said  paper  and 
nald  authentication, ordered  said  paper  to 
be  admitted  to  record  in  said  court  as  the 
duly-authenticated  copy  of  the  will  of  said 
Jajnes  Calloway.  A  copy  of  said  order  is 
hereto  attached,  marked  *  Exhibit  B,'  and 
made  a  part  hereof.  Again,  on  November 
1st,  1888,  a  paper  purporting  to  be  a  duly- 
authenticated  copy  of  the  said  will  of  the 
said  James  Calloway  was  presented  to 
tbe  probate  court  of  Lyon  county,  Kan., 
a  copy  of  which,  with  its  authentication, is 
hereto  attached,  marked  'Exhibit  C,'  and 
made  a  part  hereof.  Upon  the  presenta- 
tion of  said  paper  so  authenticated,  the 
said  probate  court  ordered  said  paper  to 
be  admitted  to  record  as  the  duly-authen- 
ticated copy  of  said  will  of  said  James 
Calloway,  wilbout  other  proof  than  said 
paper  and  said  authentication.  A  copy  of 
said  order  Is  hereto  attached,  marked  'Ex- 
hibit D,'  and  made  a  part  hereof.  No 
other  or  further  step  was  ever  taken  in 
any  probate  court  in  the  state  of  Kansas 
to  authorize  or  legalize  the  sale  of  the 
lands  belonging  to  tbe  estate  of  tbe  said 
James  Calloway,  deceased.  No  letters 
testamentary  or  of  administration  were 
issued  In  the  state  of  Kansas  on  said  es- 
tate. The  plaintiff  Annie  P.  Calloway,  was 
never  called  upon  to,  and  she  never  did, 
elect  to  take  under  the  will  of  her  deceased 
husband  in  tbe  state  of  Kansas." 


Tbe  following  is  Exhibit  B,  above  re- 
ferred to:  "Thursday,  February  19, 1879. 
In  the  matter  of  the  estate  of  James  Callo- 
way, late  of  Wilkes  Co.,  N.  C,  dec'd. 
Comes  now  George  H.  Brown,  executor 
of  tbe  last  will  of  said  deceased,  and  pre- 
sents to  tbe  court  a  paper  in  writing  pur- 
porting to  be  an  authenticated  copy  of 
the  last  will  and  testament  of  said  James 
Calloway,  late  of  Wilkes  county,  state  of 
North  Carolina,  executed,  proved,  and 
admitted  to  probate  according  to  tbe 
laws  of  the  state  of  North  Carolina  rela- 
tive to  property  in  this  county  and  else- 
where in  this  state,  and  makes  applica- 
tion to  have  the  same  admitted  to  record 
in  this  court.  Upon  the  hearing  of  this 
application,  the  court  finds  that  said  pa- 
per is  a  duly-autbentlcated  copy  of  the 
will  of  said  James  Calloway,  deceased; 
that  it  has  been  executed,  proved,  and  ad- 
mitted to  probate  according  to  the  laws 
of  tbe  state  o(  North  Carolina,  and  that 
the  authentication  thereof  is  indue  form  of 
la w,  and  entitled  to  full  faith  and  credit; 
and  that  said  will  relates  to  property  In 
this  county  and  state.  It  Is  therefore  or- 
dered that  said  authenticated  copy  of  said 
will  of  said  deceased  he.  and  it  is  hereby, 
admitted  to  record  in  this  court,  and  duly 
recorded,  and  that  said  will,  so  recorded, 
shall  have  the  same  validity  as  wills  made 
in  this  state,  in  conformity  with  the  laws 
thereof.   L.  B.  Kellogg,  Probate  Judge. " 

The  following  Is  Exhibit  C.  referred  to  In 
the  fifth  finding  of  fact: 

"State  of  North  Carolina,  county  of 
Wilkes— ss. :  I,  Milton  McNeil,  clerk  of  the 
superior  court  of  Wilkes  county,  state  of 
North  Carolina,  do  hereby  certify  that  the 
above  and  foregoing  Is  a  full,  true,  and 
correct  copy  and  transcript  of  the  last 
will  and  testament  of  James  Calloway, 
deceased,  and  of  the  probate  thereof,  and 
of  all  the  procedings  had  in  relation  to  tbe 
probate  thereof,  In  the  probate  court  of 
Wilkes  county,  North  .Carolina,  before  A. 
H.  Horton.  clerk  of  the  superior  court  of 
Wilkes  county.state  of  North  Carolina,  at 
that  time,  by  virtue  of  his  office  as  clerk 
of  aforesaid  court.  Judge  of  probate  in  said 
county  and  state,  as  the  same  appears 
upon  the  original  files  and  records  in  my 
office  an  clerk  of  said  court,  and  which  are 
now,  by  virtue  of  my  office,  in  my  sole 
and  exclusive  possession  and  control.  In 
testimony  whereof,  I  have  hereunto  set 
my  official  hand,  and  affixed  the  seal  of 
said  court,  this  25tb  day  of  September. 
1888.  Milton  McNeil,  Clerk  Superior  Court 
of  Wilkes  County.State  of  North  Carolina. 
[Seal  of  Wilkes  superior  court  of  law, 
North  Carolina.] 

"State  of  North  Carolina,  county  of 
Wilkes— 88.:  I,  Milton  McNeil,  clerk  su- 
perior court  of  Wilkes  county,  North  Car- 
olina, do  hereby  certify  that  under  the 
laws  of  North  Carolina,  as  they  existed  in 
the  year  1878,  and  as  they  still  exist,  do 
not  require  the  seal  affixed  to  tbe  signa- 
ture or  certificate  of  the  probatejudge  or 
clerk  of  the  superior  court,  except  to  tbe 
letters  testamentary.  Given  under  my 
hand,  at  office  In  Wilkesboro,  N.  C.  Mil- 
ton McNeil,  Clerk  Superior  Court,  Wilkes 
County,  N.  C. 

"State  of  North  Carolina,  county  of 
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 .   I,  Jesse  F.  Graves,  Judge  of  the 

superior  court  of  North  Carolina,  elected 
for  and  residing  in  the  ninth  Judicial  dis- 
trict, aforesaid  state, and  being  the  presid- 
ing justice  of  the  aforesaid  district,  which 
Includes  within  Its  boundaries  the  county 
of  Wilkes,  in  said  state,  do  certify  that 
clerks  of  the  superior  courts  are,  by  virtue 
of  their  office,  custodians  of  all  flies,  and 
records  of,  in  matters  of  the  administra- 
tion of  the  estates  of  deceased  persons, 
and  of  the  probate  of  wills,  and  of  the  rec- 
ord thereof;  that  Milton  McNeil,  to  me 
personally  known, Is,  and  was  at  the  time 
of  signlug  the  foregoing  certificate,  the 
clerk  of  the  superior  court  of  Wilkes  coun- 
ty, state  of  North  Carolina:  that  bis  sig- 
nature to  the  foregoing  certificate  is  gen- 
uine; and  that  the  seal  attached  to  said 
certificate  is  the  seal  of  said  court;  and 
that  the  certificate  is  in  due  form  of  law. 
J.  F.  Graves,  Judge  of  the  Superior  Court, 
Ninth  Judicial  District." 

Here  follows  certificate  of  governor,  of 
the  election  and  qualification  of  Judge 
Graves,  and  that  bis  signature  and  acts 
are  entitled  to  full  faith  and  credit. 

The  following  is  Exhibit  D,  referred  to 
in  the  fifth  finding  of  fact: 

-November  1st,  A.  D.  1888.  In  the  mat- 
ter of  the  estate  of  James  Calloway,  late 
of  Wilkes  county,  state  of  North  Carolina, 
deceased.  [Authenticated  copy  of  will.] 
Came,  this  1st  day  or  November,  A.  D. 
1888,  George  H.  Brown,  executor  of  the 
last  will  and  testament  of  said  deceased, 
by  C.N.  Sterry.  his  attorney,  also  S.  B. 
Warren,  the  owner  of  certain  real  estate 
sold  under  the  provisions  of  said  will  by 
Kellogg  &  Sedgwick,  bis  attorneys,  and 
presented  to  the  court  a  paper  in  writing 
purporting  to  be  an  authenticated  copy 
of  the  last  will  and  testament  of  suid 
James  Calloway,  late  of  Wilkes  county, 
state  of  Nortb  Carolina,  deceased,  execut- 
ed, proved,  and  admitted  to  probate  ac- 
cording to  the  laws  of  the  state  or  North 
Carolina,  in  relation  to  property  in  this 
state,  and  made  application  to  have  the 
same  filed  and  admitted  to  record  in  this 
court.  Dpon  the  hearing  of  said  applica- 
tion the  court  finds  that  said  paper  is  a 
duly- authenticated  copy  of  the  will  of 
said  James  Calloway,  deceased ;  that  said 
will  has  been  duly  executed,  proved,  and 
admitted  to  probate  in  accordance  with 
the  laws  of  the  state  of  North  Carolina; 
and  that  the  authentication  .  thereof  is 
in  due  form  of  law,  and  entitled  to  full 
faith  and  credit;  that  said  will  relates  to 
property  in  this  county  and  state.  It  is 
therefore  ordered  that  said  authenticated 
copy  of  said  will  so  presented  be,  and  it  Is 
hereby,  filed  and  admitted  to  record  in 
this  court,  and  be  duly  recorded,  and  that 
said  will  so  recorded  have  the  same  valid- 
ity as  wills  made  and  probated  in  this 
state  in  conformity  with  the  laws  thereof. 
J.  W.  Parrlngton,  Probate  Judge." 

"Sixth.  The  executor,  George  H.Brown, 
after  the  making  of  the  order  hereto  at- 
tached as  Exhibit  B,  and  prior  to  June 
16, 1883,  sold  all  the  lands  in  Kansas  be- 
longing to  the  said  estate,  including  the 
land  in  controversy,  receiving  therefor  the 
Aggregate  sum  of  $21,695.  On  July  21. 1885, 
said  executor  filed  a  statement  of  ac- 


counts In  the  court  of  probate  in  Wilkes 
county,  state  of  North  Carolina,  in  which 
it  appeared  that  he  bad  received  property 
belonging  to  said  estate,  from  all  sources, 
of  the  aggiegate  value  of  932,546,  includ- 
ing the  receipts  from  the  Kansas  lands, 
which  account  contained  a  description  of 
each  tract  of  land  in  Kansas,  including 
the  land  In  controversy,  together  with 
the  amount  of  money  received  for  each. 
In  July,  1881,  said  executor  paid  to  th« 
special  legatees  of  said  will  the  aggregate 
sum  of  f 5,506,  and  in  April,  1883,  the  fur- 
ther sum  of  $9,060,  as  a  distribution  un- 
der said  will,  and  In  April,  1884,  a  further 
distribution  of  $1,400.  July  21, 1885,  there 
remained  In  the  hands  of  said  executor, 
after  the  payment  of  debts,  expenses,  and 
legacies,  and  distributions  aforesaid,  the 
sum  of  $78.86. 

"Seventh.  On  April  13, 1881,  said  execu- 
tor filed  in  the  court  of  probate  In  Wilkes 
county,  N.  C,  a  complete  Inventory  of  the 
estate  of  the  said  James  Calloway,  real 
and  personal,  including  the  Kansas  lands, 
with  their  estimated  value. 

"Eighth.  On  October  18, 1887,  said  exec- 
utor made  final  settlement  in  the  court  of 
probate  in  said  Wilkes  county,  N.  C,  and 
was  discharged  from  bis  trust  as  such  by 
order  of  said  court.  The  plaintiffs  had 
due  notice  of  said  settlement  and  dis- 
charge, the  settlement  and  notice  thereof 
both  being  in  full  compliance  with  the 
laws  of  North  Carolina. 

"Ninth.  The  land  In  controversy  was 
sold  by  said  executor  to  U.  E.  Kelley  on 
June  15,  1883,  for  the  sum  of  $450,  which 
sum  was  the  reasonable  value  thereof. 
By  successive  conveyances  It  was  trans- 
ferred from  Kelley  to  three  other  parties, 
and  finally  to  the  defendant. 

"Tenth.  Neither  of  the  plaintiffs  have 
ever  tendered  in  any  way  to  the  defendant 
the  executor,  or  any  one,  any  of  the 
moneys  received  by  them  from  the  proceeds 
of  the  Kansas  lands,  or  of  the  land  in 
controversy,  or  any  part  thereof. 

"Eleventh.  The  plaintiffs  Annie  P.Cal- 
loway and  Hattie  H.  Lowe  lived  in  Wirkee 
county,  X.  C,  and  near  to  the  courthouse 
where  said  will  was  probated,  and  where 
said  final  settlement  was  made.  The  wid- 
ow and  children  of  said  James  Calloway 
knew  of  said  Kansas  lands,  and  knew 
that  they  formed  a  material  part  of  said 
estate,  and  the  said  widow  knew  that 
said  executor  was  making  an  effort  to  sell 
the  same.  Further  than  this,  the  plain- 
tiffs had  very  little  actual  knowledge  as 
to  the  condition  of  said  estate,  or  as  to 
the  executor  in  relation  thereto.  They, 
did  not  actually  examine  the  inventory 
filed  April  13, 18S1,  nor  did  they  know  the 
contents  thereof.  They  did  not  know  that 
any  of  the  money  paid  to  them  by  the 
executor  was  the  proceeds  of  the  Kansas 
lands.  They  did  not  know  that  the  exec- 
utor had  sold  the  Kansas  lands  until  after 
his  flnal  settlement  and  discharge.  They 
supposed  that  the  estate  situuted  In  the 
state  of  North  Carolina  alone  was  worth 
the  sum  of  $40,000.  The  plaintiff  Annie  P. 
Calloway  accepted  and  received  what 
was  due  under  the  provisions  of  the  will, 
knowingly  and  intentionally,  but  In  so 
doing  she  did  not  know  whether  such  tak- 
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ing  would  affect  her  rights  as  to  the  prop- 
erty In  Kansas  or  Dot.  She  made  no  in- 
quiry upon  this  subject,  and  was  not  in- 
formed  by  any  one.  The  other  plaintiffs 
accepted  what  they  received  under  the 
will  without  knowing,  thinking,  or  inquir- 
ing as  to  the  effect  thereof  as  to  their 
rights  as  to  the  lands  In  Kansas.  After 
the  final  settlement  by  the  executor  as 
aforesaid,  and  long  before  the  com- 
mencement of  this  suit,  the  plaintiffs  were 
all  informed  fully  as  to  all  the  facts  here- 
in stated." 

"Thirteenth.  The  defendant  W.  8.  Coo- 
ley,  at  the  time  he  purchased  the  land  in 
controversy,  made  no  examination  what- 
ever of  the  public  records  concerning  the 
title  to  said  land,  but  relied  solely  upon 
representations  made  to  him  concerning 
the  same,  and  from  such  representations 
be  believed,  in  good  faith,  that  he  was 
obtaining  a  good  title  to  said  land. 

"Fourteenth.  The  executor  acted  In 
good  faith  in  the  sale  of  the  Kansas  lands, 
and  he  honestly  believed  that  all  his  acts 
in  relation  thereto  were  proper,  legal, 
and  for  the  best  interest  of  the  estate  and 
heirs  of  said  James  Calloway. 

"Fifteenth.  Upon  the  trial  of  this  case 
the  parties  introduced,  as  a  part  of  the 
evidence.  Battle's  Revision,  two  volumes 
of  the  Code,  and  the  Session  Laws  for  the 
years  1873  and  1874,  of  the  state  of  North 
Carolina,  and  also  all  the  Reports  of  the 
supreme  court  of  said  state,  all  of  which 
laws  and  Reports  ure  here  referred  to, 
and  made  a  part  hereof." 

"Conclusions  of  law:  .  The  defendant  is 
entitled  to  recover  upon  all  the  issues  in 
said  cause,  and  for  costs." 

The  court  thereupon  awarded  judgment 
in  favor  of  the  defendants,  to  which  rul- 
ings and  judgment  the  plaintiffs  excepted, 
and  they  bring  the  case  here  for  review. 

J.  Jay  Buck  and  J.  O.  Hutchinson,  for 
plaintiffs  in  error.  L.  B.  Kellogg  and  C.  N. 
Sterry,  for  defendants  in  error. 

JOHNSTON,  J.,  (after  stating  thefacts.) 
The  validity  of  the  judgment  is  to  be  de- 
termined from  the  findings,  as  none  of  the 
testimony  has  been  preserved.  From 
them  it  appears  that  the  title  of  the  land 
in  controversy  was  in  James  Calloway, 
who  died  in  North  Carolina,  and  the  exec- 
utor of  ills  will,  who  was  vested  with  full 
power, sold  the  land  in  good  faith,  aud  for 
a  reasonable  price,  and  accounted  for  the 
proceeds  of  the  sale  to  the  estate  and  heirs 
of  the  deceased.  The  Calloway  heirs, 
without  tendering  or  offering  to  restore 
the  purchase  price  of  the  land,  or  any  part 
of  It,  have  brought  this  action  to  recover 
the  land,  contending  that  the  sale  was  ir- 
regular and  unauthorized.  The  will  was 
executed  and  proved  in  North  Carolina, 
and  the  executor,  in  pursuance  of  the  au- 
thority conferred  by  chapter  102  of  the 
Laws  of  1879,  brought  a  copy  of  it  to  Kan- 
sas, and  presented  it  for  record  In  the  pro- 
hate  court  of  Lyon  county,  where  the  land 
was  situate.  That  court  determined  that 
it  was  a  duly-authenticated  copy  of  the 
will,  which  had  been  executed,  proved, 
and  admitted  to  probate,  according  to 
the- Jaws  of  North  Carolina;  that  the  au- 


thentication was  In  due  form  of  law,  and 
entitled  to  full  faith  and  credit,— and,  hav- 
ing found  these  facts,  admitted  it  to  rec- 
ord: The  plaintiffs  contest  both  the  ap- 
plicability and  the  validity  of  the  statute 
mentioned,  under  which  the  foreign  execu- 
tor derived  authority  to  sell  the  land. 
Gen.  St.  1*89,  par.  2932.  It  Is  claimed  to 
be  inapplicable  because  it  was  enacted 
after  the  will  bad  been  executed  and 
proved.  It  provides:  "Whenever,  in  any 
will  which  heretofore  has  been  or  hereaft- 
er shall  be  executed  and  proved  in  any 
state  or  territory  of  the  United  States, 
power  is  given  to  the  executor  or  adminis- 
trator with  the  will  annexed  to  sell  or 
convey  real  estate  of  the  testator,  any  ex- 
ecutor of  such  will,  or  administrator  with 
the  will  annexed  of  the  estate  of  the  testa- 
tor, duly  appointed  aud  qualified  in  any 
state  or  territory  of  the  United  States  In 
which  such  will  shall  have  been  executed 
and  proved,  may  sell, "etc.  Counsel  for 
plaintiffs  In  error  contend  that  "tbe.obvi- 
ous  intent  of  the  legislature  was  to  make 
the  statute  operative  as  to  wills  already 
executed,  but  which  had  not  yet  taken 
effect  through  the  demise  of  the  testator, 
and  the  proving  of  the  will,  but  not  to 
wills  where  the.  testator  was  already 
dead,  and  his  will  had  taken  effect  by  be- 
ing proved  according  to  law,  and  all  prop- 
erty rights  thereunder,  or  that  had  passed 
by  descent,  bad  vested.  The  statute  is  to 
he  read,  '  which  heretofore  has  been  or 
hereafter  shall  be  executed  and  proved,* 
andnot, '  executed  and  proved.  "*  Thelan- 
guage  of  the  statute  appears  to  us  to  be 
so  plain,  and  the  intention  of  the  legisla- 
ture so  obvious,  tnat  there  is  little  room 
left  for  interpretation.  It  is  clear  that  it 
was  intended  to  apply  to  all  wills  which 
had  been  executed  and  proved  prior  to  its 
enactment,  as  well  as  to  those  which  were 
executed  and  proved  afterwards,  and  fair- 
ly covers  the  will  in  controversy. 

It  is  contended  that  the  statute  Is  ob- 
noxious to  section  16  of  article  2  of  the 
constitution,  because  the  subject  of  the 
act  is  not  clearly  expressed  in  its  title. 
The  title  is,  "An  act  to  authorize  foreign 
executors  and  administrators  with  the 
will  annexed  to  convey  real  estate  in  pur- 
suance of  power  contained  in  the  will." 
It  is  said  that  the  act  relates  to  executors 
and  administrators  in  other  of  the  states 
and  territories  of  the  United  States,  while 
the  title  indicates  executors  and  adminis- 
trators of  other  nations.  The  word  "for- 
eign" is  frequently  used  as  the  opposite  of 
"domestic."  In  the  statutes  and  deci- 
Hions  the  judgments  and  wills  of  other 
states  are  generally  spoken  of  as  foreign 
judgments  and  wills.  This  was  the  sense 
in  which  It  was  used  by  the  legislature, 
and  hb  It  will  admit  of  a  meaning  such  as 
was  given  to  It  by  the  legislature,  and 
broad  enough  to  include  the  provisions  of 
the  act,  it  cannot  be  held  invalid.  In  re 
Pinkney,  47  Kan.  89,  27  Pac.  Rep.  179. 

It  is  argued  that  it  is  obnoxious  to  sec- 
tion 17  of  article  2  of  the  constitution,  but 
we  find  nothing  substantial  in  the  claim, 
nor  in  any  of  the  other  objections  made  to 
the  validity  of  the  statute. 

It  is  next  contended  that  the  authenti- 
cation of  the  will  was  insufficient,  and 
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that,  therefore,  the  plaintiffs'  motion  for 
Judgment  on  the  findings  should  have  been 
allowed.  The  authentication  appears  to 
be  substantially  correct,  but,  its  sufficien- 
cy having  already  been  adjudged  by  a 
competent  tribunal,  it  is  not  before  ns  for 
decision.  It  appears  from  the  findings 
that  an  application  was  made  in  the  pro- 
bate court  of  Lyon  county,  by  the  execu- 
tor, to  have  a  copy  of  the  will  admitted  to 
record  in  that  court,  and,  upon  a  bearing 
duly  had,  it  was  fonnd  that  the  will  pre- 
sented was  a  duly-authenticated  copy  of 
the  will  of  James  Calloway,  deceased; 
that  it  had  been  executed,  proved,  and  ad- 
mitted to  pmbate  according  to  the  laws 
of  North  Carolina ;  and  that  the  authenti- 
cation thereof  is  in  due  form  of  law.  It 
was  further  found  that  the  will  related  to 
property  in  Lyon  county,  Kan.,  and  upon 
these  findings  an  order  was  made  that  the 
authenticated  copy  of  the  will  be  admit- 
ted to  record  in  that  court,  and  duly  re- 
corded. The  probate  court  is  vested  with 
full  power  to  inquire  Into  the  sufficiency  of 
the  authentication,  and  to  ascertain 
whether,  nnder  the  proof  offered,  the  will 
should  he  admitted  to  record.  Being  vest- 
ed with  Jurisdiction,  its  finding  and  deter- 
mination are  final,  unless  corrected  upon 
appeal  or  proceedings  in  error,  and  are 
not  subject  to  collateral  attack.  The 
statutes  provide  that  the  existence  of  cer- 
tain facts  are  necessary  before  a  will  exe- 
cuted and  proved  In  another  state  can  be 
admitted  to  record  in  this  state.  One  of 
the  requisite  facts  is  that  the  copy  of  such 
will,  presented  for  record,  shall  be  duly 
authenticated.  .This  fact  is  to  be  deter- 
mined upon  proof,  and  the  authority  to 
determine  it  is  conferred  upon  the  probate 
court.  Gen.  St.  1889,  pars.  2932,  722S.  Any- 
thing Indicating  a  contrary  view  in  Gem- 
mell  v.  Wilson,  40  Kan.  764,  20  Pac.  Rep. 
458,  is  not  controlling,  as  in  that  case  the 
existence  of  the  requisite  facts  to  admis- 
sion to  the  record  were  conceded.  Under 
the  statutes  these  requisite  facts  must  be 
determined  by  the  probate  court;  and,  it 
having  exercised  the  Jurisdiction, its  deter- 
mination, although  it  may  have  been  er- 
roneous. Is  conclusive  upon  all  interested 
parties,  and  all  courts,  until  it  is  reversed 
or  reviewed  in  some  appropriate  proceed- 
ing. Stanley  v.  Morse,  26  Iowa, 464,  Rob- 
erts v  FlanagHii,  (Neb.)  32  N.W.  Rep.  SOS, 
Loring  v.  Arnold,  (R.  1.)  8  Atl.  Rep.  335; 
In  re  Shoenherger's  Estate,  (Pa.  Sup.)  20 
Atl.  Rep.lO.M);  Goldtreo  v.  MeAIlster.  (Cal.) 
23  Pac.  Rep.  20S;  Dickey  v  Vann,  (Ala.)  8 
South.  Rep.  195;  Holmes  v.  Railroad  Co., 
9  Fed.  Rep.  229.  See.  also.  Howbert  v. 
Heyle,  47  Kan.  58,  27  Pac.  Rep.  116;  Hig- 
gins  v.  Reed,  48  Kan.  272,  29  Pac.  Rep.  389. 
A  duly-authenticated  copy  of  the  will  hnv^ 
ing  been  properly  admitted  to  record,  the 
executor  was  authorized  to  sell  the  prop- 
erty in  controversy,  and  to  confer  a  good 
title  upon  the  purchaser.  We  are  clearly  of 
opinion  that  the  purchaser  from  the  exec- 
utor acquired  a  good  title,  and  that  the 
plaintiffs  In  error  suffered  no  injustice  by 
reason  of  the  conveyance.  The  judgment 
of  the  district  court  will  be  affirmed. 

HORTON,  C.  J.,  concurring.  ALLEN, 
J  ,  not  sitting. 


(60  Kan.  656) 
KANSAS  CITY,  F.  S.  &  M.  B,  CO.  v. 
GRIMES. 

(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Review  on  Appeal— Stock  Killed  on  Track. 

1.  Where  there  is  some  evidence  to  sup- 
port the  verdict  of  the  jury,  which  has  re- 
ceived the  approval  of  the  trial  court,  the  same 
will  not  be  disturbed  by  the  supreme  court,  al- 
though the  evidence  may  be  conflicting,  and  the 
preponderance  of  the  evidence  may  seem  to  be 
against  such  verdict. 

2.  Evidence  examined,  and  found  that  there 
was  testimony  showing  the  defective  condi- 
tion of  the  cattle  guard,  and  that  the  employes 
of  the  railroad  company  knew  of  such  defect 
before  the  killing  of  the  animals  for  which  salt 
was  brought. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district,  court,  Bourbon  county;  E.  F. 
Ware.  Judge  pro  tem. 

Action  by  Charles  M.Grimes  against  the 
Kansas  City,  Ft.  Scott  &  Memphis  Rail- 
road Company  for  killing  two  colts  of 
plaintiff.  There  was  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 

Wallace  Pratt  and  C.  W.  Blair, for  plain- 
tiff in  error.  E.  C.  Gates  and  J.  M. 
Humphrey,  for  defendant  in  error. 

GREEN.  C.  This  was  an  action  against 
a  railroad  company  for  killing  two  colts, 
valued  at  $150.  It  was  alleged  in  the  bill 
of  particulars  that  at  the  place  "where 
the  colts  came  upon  said  railroad,  and 
where  they  were  so  ruu  over  and  killed, 
said  railroad  was  not  then  inclosed  with 
a  good  and  lawful  fence,  to  prevent  ani- 
mals from  being  on  said  road,  said  places 
being  in  Osage  township,  in  said  Bourbon 
county,  the  fence  on  each  side  of  said 
places  not  then  being  a  lawful  and  suffi- 
cient fence,  and  the  alleged  cattle  guards 
nearest  said  places  then  being  wholly  In- 
sufficient to  keep  said  colts  or  other  ani- 
mals from  being  on  said  road;  that,  by 
said  killing  of  said  colts,  plaintiff  was  aad 
is  damaged  in  the  sum  of  $150;  that,  more 
than  30  days  prior  to  bringing  this  suit, 
plaintiff  made  demand  upon  defendant  for 
the  payment  of  the  full  value  of  said  colts 
and  the  damages  so  sustained,  which  pay- 
ment the  defendant  has  ever  since  failed 
and  refused  to  make."  The  case  was  first 
tried  before  a  Justice  of  the  peace,  and  ap- 
pealed to  the  district  court,  where  it  was 
agalu  tried,  and  a  verdict  rendered  in  fa- 
vor of  the  plaintiff  for  $203.50.  The  rail- 
road company  brings  the  case  here.  No 
question  is  raised  but  that  the  animals 
were  killed  about  the  time  and  near  the 
place  alleged. 

The  point  is  made  that  the  decision  of 
this  cuse  must  turn  upon  the  question  of 
fact  as  to  where  the  animals  were  struck 
and  killed.  If  upon  the  highway,  the 
Judgment  of  the  district  court  should  be 
reversed;  it  upon  the  railroad  right  of 
way,  outside  of  the  crossing,  and  the  ani- 
mals got  on  the  right  of  way  by  reason  of 
not  being  properly  inclosed,  the  Judgment 
should  be  affirmed.  The  defect,  if  any.  in 
the  inclosure  of  the  right  of  way,  was  in 
the  cattle  guard.  There  was  a  highway  40 
feet  wide  over  the  railroad.  One  of  the 
colts  was  found  65  feet  north  of  the  cattle 
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guard,  on  the  right  of  way,  and  the  head 
and  shoulders  of  the  other  were  located 
160  feet  north  of  the  crossing.  The  re- 
maining portion  of  the  animal  was  found 
690  feet  north  of  the  cattle  guard,  on  the 
right  of  way.  It  seems  the  slats  which 
formed  a  part  of  the  cattle  guard  were 
from  3J{  to  8  inches  apart;  that  the  pit 
underneath  was  only  from  10  to  12  Inches 
deep.  The  plaintiff  testified  that  he  saw 
tracks  of  colts  down  in  the  cattle  guard; 
that  there  were  marks  on  the  north  side; 
but  lie  conld  not  tell  just  what  they  were. 
Another  witness  testified  that  be  saw 
some  tracks  in  the  cattle  guard  going 
north;  that  on  the  other  side  be  saw 
what  appeared  to  be  a  track  cdming  up  on 
the  north  side,  and  inside  the  right  of  way. 
A  third  witness  swore  that  he  saw  one 
track  made  by  a  colt  or  small  horse's  foot 
in  the  cattle  guard  the  morning  the  colts 
were  found  killed.  The  engineer  testified 
that  he  was  going  north  with  a  heavy 
freight  train,  and  reached  the  crossing 
about  8  o'clock  in  the  evening,  the  train 
running  at  the  rate  of  15  miles  an  hour ; 
that  it  was  dark,  and  Just  before  he 
reached  the  crossing  in  question  two 
homes  ran  across  from  east  to  west  in 
front  of  the  engine;  that  he  saw  one  horse 
down  in  the  cattle  guard,  under  the  pilot; 
that,  when  the  engine  reached  the  cross* 
Ing,  be  saw  a  horse  ahead  of  the  engine, 
just  before,  the  engine  knocked  it  down; 
he  saw  only  one  horse;  that  he  first  saw 
the  horses  40  feet  from  the  crossing.  The 
fireman  did  not  see  the  animals.  This  ac- 
cident occurred  about  the  20th  day  of  No- 
vember, 1888.  We  are  free  to  say  that  the 
evidence  in  this  case  is  not  clear  as  to 
where  the  animals  were  struck  and  killed. 
There  were  no  special  findings.  The  court 
instructed  the  jury  that,  if  the  animals 
killed  were  struck  by  the  engine  and  curs 
anywhere  upon  the  highway,  tbey  should 
find  for  the  defendant.  The  testimony 
wa«  all  submitted  to  the  Jury,  under 
proper  instructions  from  the  court.  There 
was  some  evidence  to  support  the  verdict 
returned  by  the  jury.  This  court  cannot 
weigh  and  determine  the  preponderance 
of  evidence  as  it  is  presented  here  upon 
paper.  This  court  has  orten  said  that 
where  there  is  some  evidence  to  sustain 
th9  verdict  of  the  jury,  and  the  verdict  has 
been  approved  by  the  trial  court,  the 
findings  of  the  Jury  will  be  held  conclusive 
in  the  supreme  court,  although  there  may 
be  a  conflict  of  evidence,  and  the  prepon- 
derance thereof  may  seem  to  be  against 
the  verdict.  Jones  v.  Inness,  32  Kan.  181, 
4  Pac.  Rep.  98. 

The  point  is  made  by  the  plaintiff  in 
error  that  there  is  no  evidence  to  fix  the  lia- 
bility of  the  railroad  company  for  the  al- 
leged defect  in  the  cattle  guard;  that 
while  there  is  evidence  tending  to  show 
that,  on  the  morning  after  the  colts  w«re 
killed,  there  was  only  a  depth  of  from  10 
to  12  inches  below  the  surface,  there  is 
nothing  to  show  bow  long  it  had  been  in 
that  condition,  or  that  it  was  in  that 
condition  when  the  colts  were  killed.  The 
accident  occurred  about  8  o'clock  the 
night  before:  so  it  was  so  near  the  time 
that  we  would  be  safe  in  assuming  that 
there  had  been  no  change.   It  seems  from 


the  evidence  of  one  witness  that  there  had 
been  some  trouble  about  this  cattle  guard 
before  the  accident  in  question,  and  he 
went  to  the  section  boss,  and  called  bis 
attention  to  the  condition  of  the  guards; 
that  tbey  were  so  close  together  that  the 
plaintiff's  horses  walked  over  it.  He  also 
went  to  the  station  agent  about  it.  The 
section  boss  afterwords,  and  before  the 
accident,  fixed  the  cattle  guard  by  taking 
out  some  of  the  rails,  and  separated  those 
that  remained,  so  that  the  feet  of  the  ani- 
mals attempting  to  pass  over  it  would  go 
down  to  the  ground  We  think  there  was 
some  evidence  to  establish  the  fact  that 
the  cattle  guard  was  defective,  and  that 
employes  of  the  railroad  company  had  bad 
their  attention  called  to  such  defects. 
The  law  imposes  the  duty  upon  a  railroad 
to  see  that  proper  cattle  guards  exist 
wherever  they  are  required  to  be  con- 
structed. Railway  Co.  v.  Morrow, 32  Kan. 
217.  4  Pac.  Rep.  87.  There  was  sufficient 
evidence,  we  think,  to  show  that  the  rail- 
road company  had  some  notice  as  to  the 
defective  condition  of  thecattle  guard.  It 
is  recommended  that  the  judgment  of  the 
district  court  be  affirmed. 

PER  CURIAM.  It  is  so  ordered.  All 
the  justices  concurring. 


(50  Kan.  648) 
BABCOCK  HARDWARE  CO.  v.  FARM- 
ERS' &  DROVERS'  BANK. 
(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Vacating  Judgment— Notice  of  Motion. 
Where  a  motion  is  filed  to  vacate  a 
judgment  because  of  its  rendition  before  the 
action   regularly   stood   for   trial,  during  the 
term  at  which  said  judgment  was  rendered,  and 
is  continued  by  order  of  the  court  to  the  next 
term,  held  error  for  the  court  to  refuse  to  hear 
such  motion  because  notice  thereof  was  not 
served  within  the  first  three  days  of  such  suc- 
ceeding term. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Kingman 
county ;  8.  W.  Leslie,  Judge. 

Action  by  the  Farmers'  &  Drovers*  Bank 
against  the  Babcock  Hardware  Company 
on  promissory  notes.  There  was  judg- 
ment for  plaintiff,  and  defendant's  motion 
to  set  aside  the  judgment  was  overruled, 
and  it  brings  error.  Reversed. 

L.  M.  Conkling  &  Son,  for  plaintiff  in  er- 
ror. John  E.  Lydecker,  for  defendant  in 
error. 

ALLEN,  J.  The  facts  In  this  case  are  as 
follows:  The  Fanners'  &  Drovers'  Bank 
presented  a  claim  to  C.  H.  Alexander,  as 
assignee  of  the  Babcock  Hardware  Com- 
pany, for  allowance  on  two  promissory 
notes,  amounting  to  $8,000.  -  The  bunk  ad- 
mitted having  received,  through  the  collec- 
tion of  collateral  notes,  $ 3,800.  The  hard- 
ware company,  as  assignor,  filed  its  an- 
swer to  the  claim  of  the  plaintiff  below, 
alleging  that  the  bank  had  received  a  large 
a  mount  of  property  belonging  to  the  hard- 
ware company,  which  was  fully  described 
In  the  answer,  amounting  in  all  to  $14,495, 
and  asking  that  it  be  set  off  against  the 
claim  of  the  plaintiff,  and  for  an  allowance 
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of  the  balance  against  the  bank.  The 
matter  was  heard  beforethe  assignee,  who 
found  from  the  evidence  that  the  Farmers' 
&  Drovers'  Bank  was  Indebted  to  said 
Babcock  Hardware  Company  in  the  sum 
of  $345.73,  for  which  sum  the  assignee  ren- 
dered Judgment  against  the  bank.  From 
that  judgment  the  bank  appealed  to 
the  district  court  of  Kingman  county. 
The  case  was  regularly  set  for  trial  in  the 
Kingman  county  district  court  on  the  22d 
day  of  December,  1888.  The  case,  however, 
was  called  up  by  the  plaintiff  on  the  6tb 
day  of  December,  1888, 16  days  before  the 
time  it  was  set  for  trial  as  shown  by  the 
case,  although  the  Journal  entry  reads  the 
8th  of  December.  The  journal  entry  shows 
that  the  plaintiff  was  present  by  its  attor- 
neys, Lydecker  &  Cooper,  and  the  defend- 
ant, by  its  attorney,  L.  M.  Conkllng,  and 
that  Judgment  was  rendered  by  conRent 
in  favor  of  the  plaintiff  against  the  bard- 
ware  company  for  $4,180.86.  Afterwards, 
on  the  25tb  day  of  February,  1889,  during 
the  same  term  of  court  at  which  said  Judg- 
ment was  rendered,  and  while  the  court 
was  still  in  session,  the  defendant  filed  a 
motion  to  set  aside  said  Judgment,  on  the 
ground  that  said  Judgment  was  improper- 
ly and  Irregularly  rendered,  the  case  ha  ving 
been  set  for  the  22d  of  December,  1S8S,  and 
Judgment  rendered  on  the  6th,  and  that  the 
Judgment  was  rendered  without  the 
knowledge  or  consent  of  the  defendant, 
and  without  a  trial  of  the  Issues  therein. 
This  motion  Is  supported  by  a  number  of 
affidavits,  which  seem  to  show  that  the 
only  authority  for  entering  such  Judgment 
came  from  C.  S.  Babcock,  who  was  a  di- 
rector of  the  hardware  company.  The 
affidavits  state  that  be  bad  no  authority 
to  bind  the  company,  or  to  act  for  it  in 
the  suit  pending.  The  assignee  testifies  by 
affidavit  that  the  Judgment  was  rendered 
wlthont  his  knowledge  or  consent,  and 
that  Babcock  bad  no  authority  to  adjust 
or  settle,  or  to  consent  to  a  Judgment  be- 
ing rendered.  Conkling,  the  attorney,  ad. 
mlts  having  been  present  at  the  time  the 
Judgment  was  rendered,  but  says  that  on 
the  morning  of  the  6tb  day  of  December, 
while  he  was  on  his  way  to  the  court 
room,  be  was  met  by  Babcock,  and  that 
Babcock  informed  him  the  case  was  ad- 
Justed  between  the  plaintiff  and  defend- 
ant, but  did  not  tell  blra  how  much  of  a 
Judgment  was  to  be  rendered;  that  Bab- 
cock told  blm  that  it  was  all  understood 
by  all  concerned ;  that  In  the  court  room 
the  plaintiff's  attorney  called  the  case  up, 
and  anounced  that  the  case  had  been 
settled,  and  Babcock,  being  present,  as- 
sented to  such  statement,  and  Judgment 
was  entered  after  the  cashier  of  the  plain- 
tiff stated  to  the  court  the  amount  agreed 
upon,  and  that  Babcock  requested  Conk- 
llng not  to  oppose  the  matter,  as  it  was  un- 
derstood by  all  the  parties  interested. 
The  motion  was  filed  and  placed  on  the 
motion  docket  of  the. district  court  on  the 
25th  day  of  February,  1889.  On  the  4th  of 
March— being  still  at  the  December  term 
of  court— the  motion  was  called  np  for 
hearing  by  the  defendant's  counsel.  The 
court  declined  to  hear  It,  and  the  motion 
was  continued  to  the  next  term  by  general 
order.  On  the  2d  day  of  April,  1889,  the 


spring  term  of  court  commenced,  and  the 
motion  was  again  called  np  by  the  defend- 
ant's counsel,  and  was  put  over  until  Sat- 
urday, the  regular  motion  day.  On  Sat- 
urday It  was  again  called  up,  and  the 
plaintiff's  attorneys  objected  to  the  hear- 
ing of  the  motion  on  the  ground  that  no 
notice  had  been  served  on  them.  This  ob- 
jection was  sustained,  and  notice  was  re* 
quired  to  be  given  for  at  least  three  days 
before  the  hearing.  On  the  6th  day  of 
April  the  defendant  served  a  written  no- 
tice of  motion  on  plaintiff's  attorneys, 
notifying  them  that  the  motion  would  be 
heard  on  the  9th  day  of  April,  1889,  or  as 
soon  as  might  be  thereafter.  Afterwards, 
on  the  25th. of  April,  the  motion  came  on 
for  bearing,  whereupon  the  plaintiff  ob- 
jected to  the  bearing  of  the  motion,  on  the 
ground  that  notice  of  the  hearing  of  said 
motion  had  not  been  given  and  served 
within  the  first  three  days  of  the  succeed- 
ing term  of  said  court  after  the  rendition 
of  said  Judgment,  and  the  defendant  bad 
lost  the  right  to  make  said  motion ;  and, 
after  the  argument  of  said  objection  by 
the  respective  counsel,  the  court  ordered 
that  said  objection  of  the  plaintiff  be  sus- 
tained, and  the  defendant  excepted.  After- 
wards, on  the  25th  day  of  April,  1889,  the 
defendant  filed  a  motion  for  a  new  hear- 
ing and  a  new  trial,  which  motion  the 
court  overruled,  and  the  defendant  except- 
ed. 

The  defense  set  up  In  the  hardware  com- 
pany's answer.  If  true,  Is  an  ample  defense 
against  the  plaintiff's  claim.  Section  568 
of  the  Code  provides  that  "the  district 
court  shall  have  power  to  vacate  or  modi- 
fy its  own  Judgments  or  orders  at  or  after 
the  term  at  which  said  Judgment  or  order 
was  made.  •  •  *  (3)  For  mistake,  neg- 
lect, or  omission  of  the  clerk,  or  irregularity 
inobtalnlnga  Judgment  or  order."  Section 
569  provides:  ** The  proceedings  to  correct 
mistakes  or  omissions  of  the  clerk,  or  ir- 
regularity In  obtaining  a  Judgment  or  or- 
der, shall  be  by  motion,  upon  reasonable 
notice  to  the  adverse  party  or  his  attor- 
ney in  the  action.  The  motion  to  vacate 
a  Judgment  because  of  its  rendition  before 
the  action  regularly  stood  for  trial  can  be 
made  only  in  the  first  three  days  of  the 
succeeding  term."  Section  575  provides: 
"Proceedings  for  the  causes  mentioned  in 
subdivisions  three  and  six  of  section  568 
shall  be  within  three  years."  In  the  case 
of  Leavenworth  v.  Hicks,  McCahon,  160, 
this  court  decided  that  the  provisions  of 
section  547  of  the  Code,  that  a  motion  to 
vacate  a  Judgment  becauBeof  its  rendition 
before  the  action  regularly  stood  for  trial, 
can  be  made  only  on  the  first  three  days  of 
the  next  succeeding  term,  merely  prescribes 
the  time  within  which  a  party  may  come 
Into  court  to  vacate  a  Judgment  in  an  ac- 
tion which  had  not  been  properly  entered 
on  the  trial  docket.  The  party  may  make 
his  motion  at  the  same  term  at  which  the 
Judgment  is  rendered;  and  when  said  mo- 
tion Is  made,  and  the  party  appears,  at 
the  same  term,  for  the  purpose  of  the  mo- 
tion, It  is  not  error  for  the  court  to  hear 
and  determine  It. 

Counsel  for  the  defendant  In  error,  in 
their  brief,  challenge  the  truthfulness  of  the 
record  brought  to  this  court,  and  assert 
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tbat  "it  Ih  padded  with  misstatements. n 
We,  however,  feel  constrained  to  consider 
the  facte  presented  by  the  court,  rather 
than  the  counsel's  statements  of  them. 
Counsel  for  the  plaintiff  in  error  contend 
tbat  the  only  question  to  be  considered  by 
this  court  is  as  to  whether  the  court  erred 
in  refusing  to  bear  their  motion  to  set 
aside  the  judgment.  Counsel  for  the  de- 
fendant in  error,  however,  contend  "that 
the  question  now  is,  did  the  court  commit 
material  error  in  sustaining  the  objection 
of  the  defendant  to  the  hearing  of  said  mo- 
tion at  the  time  and  as  tbe  same  was  pre- 
sented?" And  they  also  say,  "  We  think 
the  all-important  question  before  this 
court  Is  as  to  the  merits  of  their  motion," 
and  contend  tbat  this  court  should  inspect 
the  en  tire  record,  and  determine  tbe  merits 
of  tbe  application  of  the  plaintiff  in  error 
to  set  aside  the  Judgment.  We  think  that 
tbe  defendant's  motion  was  filed  in  time, 
and  that  it  was  not  necessary  in  this  case 
for  the  defendant  to  hare  served  notice  of 
the  motion  at  any  time  earlier  than  it  was 
served.  Counsel  for  the  defendant  in  error 
say  in  their  brief  that  by  agreement  of 
parties  the  motion  was  continued  from 
the  terra  at  which  tbe  Judgment  was  ren- 
dered to  tbe  April  term.  If  tbatstatement 
be  correct,  no  notice  was  necessary.  The 
only  purpose  of  a  notice  is  to  bring  the 
party  into  court,  and,  where  a  voluntary 
appearance  to  a  proceeding  is  made,  no 
notice  is  required.  We  think  counsellor 
the  plaintiff  In  error  is  correct  in  his  con- 
tention as  to  tbe  question  presented  to 
this  court,  and  that  this  court  can  only 
decide  as  to  the  right  of  the  plaintiff  in  er- 
ror to  a  hearing  on  his  motion  to  set  aside 
tbe  Judgment  rendered  against  the  hard- 
ware company.  This  court  cannot  paes 
on  the  merits  of  that  motion  until  it  has 
been  decided  by  the  district  court.  While 
It  may  be  that,  if  it  were  apparent  on  the 
record  that  this  motion  was  groundless, 
the  court  might  feel  called  upon  to  decline 
to  require  a  hearing  by  tbe  court  below 
on  the  motion,  yet  we  are  not  able  to  say 
from  tbis  record  tbat  the  motion  was 
groundless.  On  the  other  hand,  while  we 
do  not  attempt  to  decide  the  question,  it 
appears  to  us  tbat  sufficient  facts  were 
presented  to  the  trial  court  to  merit  Judi- 
cial examination  and  decision.  The  mo- 
tion was  filed  in  time,  was  properly  before 
tbe  court  for  consideration,  and  should 
have  been  considered  and  decided  by  it. 
The  order  of  the  district  court  refusing  to 
bear  the  motion  to  set  aside  tbe  Judgment 
will  be  reversed,  and  the  case  remanded 
for  further  proceed  tags  in  accordance  with 
tbe  views  hereiu  expressed.  All  the  Justices 
concurring. 


(60  Kan.  621) 

FRANKHOUSER  et  al.  v.  CANNON. 
(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Illegal  Levy  by  Deputy — Liability  of  Shbkiw 
— Replevin— Damages. 

1.  Where  a  deputy  sheriff  makes  a  levy 
upon  property  not  authorized  by  the  writ  of 
execution,  the  sheriff  is  also  responsible  with 
him  for  damages. 

2.  Where  a  plaintiff  in  a  replevin  action  de- 
mands $50  damages  for  the  detention  of  the 


property  claimed,  and,  without  any  amendment 
to  the  petition  or  pleadings  before  or  after  the 
trial,  a  judgment  is  rendered  for  $75  for  the 
detention,  $25  is  excessive  and  erroneous,  and 
the  supreme  court  may  order  the  district  court 
to  modify  the  same  in  accordance  with  the 
prayer  of  the  petition. 
(Syllabus  by  the  Court) 

Errorfrom  district  court,  Osage  county ; 
William  Thomson,  Judge. 

Replevin  by  W.  B.  Cannon  against  N. 
Frankhouser  and  another.  There  was 
Judgment  for  plaintiff,  and  defendants 
bring  error.  Modified. 

Pleasant  &  Pleasant,  for  plaintiffs  in  er- 
ror. J.  H.  Staveley,  for  defendant  in  er- 
ror. 

HORTON,  C.  J.  This  was  an  action 
brought  by  W.  B.  Cannon  against  N. 
Frankhouser  and  J.  O.  Kills  to  recover  the 
possession  of  two  mares  alleged  to  have 
been  taken  on  execution  as  the  property 
of  his  son,  John  P.  Cannon.  The  mares 
were  valued  at  $150,  and  $50  damages 
were  claimed  for  tbe  detention  thereof. 
Trial  before  the  court,  with  a  Jury.  A  ver- 
dict was  renamed  for  the  plaintiff  below 
for  the  possession  of  the  property,  and 
$75  were  allowed  as  damages  for  tbe  de- 
tention of  the  same.  Subsequently  Judg- 
ment was  rendered  thereon,  and  the  de- 
fendants below  bring  the  action  here  for 
review. 

Various  errors  are  alleged  concerning 
the  admission,  the  rejection  of  evidence, 
and  tbe  giving  of  instructions.  We  have 
examined  all  of  tbe  questions  presented 
and  discussed  in  tbe  briefs,  but  most  of 
the  alleged  errors  are  trivial  and  wholly 
unimportant.  W.  B.  Cannon  claimed  the 
property  under  a  purchase  on  the  19th  of 
December,  1888.  A  written  bill  of  sale  of 
12  borses  and  colts  from  John  P.  Cannon 
to  W.  B.  Cannon  was  introduced  in  evi- 
dence of  that  date.  Tbe  amount  paid  for 
nil  this  property  by  W.B.  Cannon  to  John 
P.,  as  testified  to  by  them,  was  $800.  Sev- 
enty-five dollars  was  paid  In  cash  on  tbe 
19tb  of  December,  1888.  One  hundred  and 
eighty-eight  dollars  was  acknowledged  re- 
ceived on  acconnt  of  the  payment  of  a  secu- 
rity debt.  Two  hundred  and  seventy  dollars 
was  paid  in  labor,  and  $100  for  the  keeping 
of  two  children  oneyear.  On  the  31st  of  De- 
cember, 1888,  $167,  the  balance  due  on  the 
bill  of  sale,  was  settled  with  property.  It 
la  contended  that  judgment  should  have 
been  rendered  in  favor  of  Frankhouser, 
upon  the  ground  that  there  is  no  evidence 
connecting  him  with  the  wrongful  posses- 
sion of  the  goods,  or  with  tbe  transaction 
in  any  way.  The  petition  alleged  that 
the  property  in  controversy  was  seized  on 
the  5th  day  of  February,  1889,  by  N. 
Frankhouser,  sheriff  of  Osage  county,  by 
virtue  of  an  execution  issued  out  of  tbe 
district  court  of  that  county.  Upon  the 
trial  it  was  admitted  by  the  parties  that 
the  property  was  levied  upon  by  John  G. 
Ellis,  acting  as  deputy  sheriff  of  Osage 
county.  In  view  of  the  provisions  of  sec- 
tion 108  of  the  Civil  Code,  taking  all  allega- 
tions of  authority  as  true,  unless  denied 
upon  oath,  and  the  unverified  answer  filed 
In  this  case,  and  the  admission  of  the  par- 
ties, we  tbink  It  may  be  fairly  said  that 
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N.  Frankhouser  was  the  sheriff,  and  that 
J.  G.  Ellis  made  the  levy  as  his  deputy 
sheriff.  The  sheriff  is  the  real  party  in  in- 
terest, as  the  acts  of  the  deputy  sheriff 
levying  an  execution  bind  bliu.  McCrack- 
en  v.  Todd.  1  Kan.  148;  Hoisington  v. 
Brakey,  81  Kan.  560,  3  Pnc.  Rep.  353.  In 
this  case  Fraukhouser  would  not  be  bene- 
fited if  be  were  released  from  the  Judgment, 
as  Ellis  wan  deputy  sheriff  only,  and 
FrankbouHer  would  be  responsible  for  any 
orders  to  him. 

The  bill  of  sale  from  John  P.  Cannon  to 
W.  B.  Cannon,  of  December  19, 1S88,  was 
witnessed  by  Samuel  Snow.  Snow  testified 
that  after  it  had  "Just  been  written  down, 
and  John  Cannon  was  going  away, it  was 
read  over  to  him,  and  he  made  bis  mark; 
that  the  mark  upon  the  bill  of  sale  pre- 
sented was  his  mark,  and  that  he  could 
read  a  little;  that  he  knew  his  own  name 
when  be  saw  it  written."  His  evidence 
may  not  have  been  of  much  weight  or 
value,  but  it  was  competent.  It  was 
sought  by  defendants  below  to  show  by 
John  P.  Cannon  what  he  did  with  the  $75 
after  receiving  it.  He  stated  "  that  he  re- 
ceived the  money,  uover  returned  it  to  bis 
father,  and  that  he  kept  it  and  used  it  for 
himself."  It  Is  immaterial  what  he  did 
with  the  money  after  receiving  it,  if  it  was 
received  in  good  faith,  and  not  in  an.v  way 
used  for  the  benefit  of  his  father.  If  any 
action  had  been  commenced  agaiust  John 
P.  Cannon  for  the  recovery  of  money  bs- 
fore  the  purchase  of  the  horses  and  colts 
by  W.  B.  Cannon,  the  date  of  the  com- 
mencement of  such  action  ought  to  have 
been  shown  bv  the  records  of  tbejustice  of 
the  peace,  or  the  court  where  tbe  action 
was  commenced. 

One  or  two  of  the  instructions  given  by 
the  court  are  entitled  to  criticism,  but 
there  is  so  little  evidence  in  tbe  case  im- 
peaching the  purchase  of  the  property  by 
W.  B.  Cannon  that  we  do  not  think  the 
errors  in  tbe  instructions  sufficiently  er- 
roneous or  misleading  to  cause  any  re- 
versal. 

The  amount  of  damages  allowed  in  tbe 
Judgment  for  the  detention  of  tbe  proper- 
ty was  $75.  The  petition  asked  $50  only. 
Therefore  $25  of  the  Judgment  is  excessive, 
and  without  authority,  under  tbe  plead- 
ings or  iebues.  Loper  v.  State,  48  Kan. 
540,  20  Pac.  Rep.  687.  The  judgment  must 
be  modified.  The  case  will  be  remanded 
to  the  court  below,  with  direction  to  de- 
duct $25  from  the  Judgment  heretofore 
rendered.  The  balance  of  the  judgment  is 
affirmed.  The  costs  in  this  court  will  be 
divided.   All  the  Justices  concurring. 


(50  Kan.  624) 

GREEN  v.  CORSON. 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Foreclosure  Bale  -•  Defective  Notice— Fraud 
op  mortoaoor. 
In  pursuance  of  a  judgment  of  fore- 
closure, certain  real  estate  was  ordered  to  be 
sold.  A  notice  was  published  by  the  sheriff  in  a 
daily  paper  that  the  sale  would  occur  on  March 
9,  1889,  and  the  notice  was  published  in  every 
issue  of  the  paper  from  February  C,  1SS0.  to 
March  8,  1889,  inclusive,  except  in  the  issues  of 
March  6  and  7,  1889.    In  each  of  those  issues 


the  .figure  9  in  the  notice  had  been  taken  out  and 
turned  upside  down,  so  as  to  somewhat  resem- 
ble the  figure  6.  It  was  found  that  the  altera- 
tion in  the  notice  was  caused  or  procured  to  be 
made  by  the  defendant,  whose  property  was  ad- 
vertised to  be  sold,  for  the  purpose  of  avoiding 
the  sale.  Held,  on  a  motion  of  the  defendant  to 
set  aside  the  sale  by  reason  of  the  defective  no- 
tice, that  a  party  guilty  of  such  misconduct  is 
not  in  a  position  to  appeal  to  the  court  for  as- 
sistance in  consummating  the  wrong,  and  that 
the  court  will  not  aid  him  in  reaping  the  antici- 
pated fruits  of  bis  wrongful  conduct. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  coun- 
ty ;  M.  G.  Troup,  Judge. 

Action  by  Joseph  B.  Corson  against  A. 
H.  Green  to  foreclose  a  mortgage  of  real 
estate.  Defendant's  motion  to  set  aside 
the  sale  was  overruled,  and  be  brings 
error. 

8am  D.  Pryor,  for  plaintiff  in  error. 
Peck  ham  &  Peckbam  and  McDermott  & 
Jobnson,  for  defendant  in  error. 

JOHNSTON,  J.  This  is  a  proceeding 
to  review  the  rulings  of  the  district  court 
of  Cowley  county  refusing  to  set  aside  a 
Judicial  sale  of  real  property,  and  confirm- 
ing such  sale.  On  May  4, 1888,  Joseph  B. 
Corson  obtaiued  a  Judgment  against  A. 
H.  Green  and  others  for  the  sum  of  $6,- 
097.61,  and  alsoa  decree  foreclosing  a  mort- 
gage given  to  secure  the  debt,  on  three 
lots  in  the  city  of  Win  field.  The  decree  di- 
rected the  sale  of  tbe  property  without 
appraisement  to  satisfy  tbe  Judgment. 
On  February  6th  an  order  of  sale  was 
Issued  to  the  sheriff,  and  that  officer  gave 
notice  of  a  Hale  to  bo  bad  on  March  9, 1889, 
wbicb  was  published  in  the  Winficld  Cou- 
rier. Tbe  return  made  by  tbe  sheriff  shows 
that  a  sale  was  made  ou  that  day  of  each 
of  tbe  lots  separately,  for  th"  total  sum 
of  $6,000.  A  motion  was  made  by  tbe 
plaintiff,  who  was  the  purchuser  at  the 
sale,  for  a  confirmation ;  and  at  tbe  same 
time  tbe  defendant,  A.  H.  Green,  moved 
the  court  to  set  aside  tbe  sale,  because  oi 
tbe  insufficiency  of  the  notice  published  by 
the  sheriff.  In  his  affidavit,  Graeu  states 
that  the  notice  of  sale,  as  published  in  tbe 
Winfield  Daily  Courier  on  the  6th  and  7th 
days  of  March,  stated  that  the  sale  would 
occur  on  March  6, 1889,  instead  of  March 
9, 1889,  as  it  had  appeured  in  the  other  Is- 
sues of  'lie  paper.  Testimony  was  taken 
before  the  court  which  showed  that  the 
notice  was  published  correctly  in  every  is- 
sue of  the  Winfield  Daily  Courier  from  and 
including  February  6  to  March  8, 1889,  in 
all  of  which  it  was  recited  tbat  the  sale 
would  occur  on  March  9, 1889,  except  the 
Issues  of  March  6  and  7,  1SS9.  In  each  of 
those  issues  the  figure  9  had  been  taken 
out  and  turned  upside  down,  so  as  to 
somewhat  resemble  the  figure  6.  Proof 
was  offered  tending  to  show  that  this 
change  in  the  notice  was  causod  or  pro- 
cured to  be  done  by  the  plaintiff  in  error, 
and  the  district  court  appears  to  have 
found  from  the  testimony  that  he  was  re- 
sponsible for  this  wrong.  Treating  this  al- 
teration as  one  made  at  the  instance  of  the 
defendant,  for  tbe  purpose  of  avoiding  tbe 
sale,  as  we  must  under  tbe  general  find- 
ing, should  the  court  aid  him  in  reaplug 
the  anticipated  fruits   of   his  wrongful 
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conduct?  A  party  guilty  of  such  a  wrong 
is  hardly  in  a  position  to  appeal  to  the 
court  for  assistance  in  consummating  that 
wrong;  and,  when  such  an  appeal  is 
made,  it  should  be  disregarded.  There 
is  no  intimation  that  the  property  sold 
for  anything  less  than  a  fair  and  reasonable 
price,  nor  tba  t  any  bidders  were  misled  or 
prevented  from  attendance  upon  the  sale 
by  the  discrepancy  in  the  published  notice. 
The  proper  figure  was  in  the  notice,  but 
inverted,  so  as  to  somewhat  resemble  a 
6.  Wbensoinverted.it  was  out  of  line, 
however,  so  that  it  did  not  fairly  repre- 
sent a  figure  6,  and  the  difference  between 
it  and  a  figure  6  could  be  readily  seen.  In 
any  event,  the  plaintiff  iu  error  will  not 
be  heard  to  complain  or  a  defect  or  alter- 
ation  of  the  notice  of  his  own  creation, 
nor  should  a  court  aid  him  In  taking  ad- 
vantage of  bis  own  wrong. 

The  objection  that  no  appraisement  of 
the  property  sold  was  made  and  returned 
by  the  officer  prior  to  the  sale  is  without 
force,  since  the  judgment  shows  that  the 
sale  was  to  be  made  without  appraise- 
ment. The  order  of  the  court  confirming 
the  sale  will  be  affirmed.  All  the  justices 
concurring. 


'.-.0  Kan.  639) 

NEENAN  et  al.  v.  WHITE. 
SAME  v.  BLACK. 
(Supreme  Court  of  Kansas.    Feb.  11,  1898.) 
Tax  Dbbd— Validitt. 
After  five  years  have  expired  from  the 
time  of  recording  the  tax  deed,  and  the  claimant 
under  such  tax  deed  has  been  in  the  actual 
possession  of  the  property  all  of  the  time,  mak- 
ing improvements  thereon,  and  no  person  claim- 
ing to  have  any  interest  in  the  property  at  any 
time  during  the  period  that  elapsed  .  from  the 
time  when  the  first  taxes  were  levied  upon  the 
property  till  after  more  than  five  years  have 
elapsed  from  the  time  of  the  recording  of  the  tax 
deed  has  ever  made  any  claim  to  the  property 
as  against  the  claimant  or  his  grantors  under 
the  tax  deed,  such  deed  should  be  liberally  con- 
strued, for  the  purpose  of  upholding  and  enfor- 
cing it.  and  protecting  the  equities  of  the  claim- 
ant   Sanger  v.  Bice,  23  Pac.  Rep.  833,  43 
Kan.  580. 
(Syllabus  by  the  Court) 

Error  from  district  court.  Atchison 
county:  Robert  M.  Eaton,  Judge. 

Action  by  Elizabeth  Neenan  and  others 
against  Jobu  A.  White.  Same  against 
Samuel  D.  Black.  The  actions,  which 
were  brought  to  recover  land,  were  tried 
together,  and,  defendants  having  judg- 
ment, plaintiff  appeals.  Affirmed. 

C.  D.  Walker,  for  plaintiffs  in  error.  W. 
W.&  W.F.Guthrie,  for  defendants  in  error. 

HORTON,  C.  J.  These  cases  were  tried 
together,  and  the  facts  in  each  are  sub- 
stantially the  same.  The  plaintiffs  below 
(plaintiffs  in  error)  were  the  heirs  at  law 
of  Michael  Neenan.  Martin  Walter  was 
the  original  pateutee  from  the  United 
States  of  the  N.  E.  \  of  section  6.  town- 
ship 5,  range  19,  in  Atchison  county.  On 
tne  25th  day  of  September,  1858,  he  deeded 
it  to  Michael  Neenan.  The  latter  lived  at 
St.  Joseph,  Mo.,  until  his  death,  on  the 
29th  of  March,  1885,  with  tho  exception  of 


one  year  of  residence  in  Colorado.  St.  Jo- 
seph is  about  22  miles  from  Atchison. 
Neenan  was  a  contractor,  and  a  man  of 
property.  White  claims  possession  and 
ownership  of  the  east  half,  and  Black  the 
west  half,  of  the  land  deeded  to  Neenan, 
nnder  two  several  tax  deeds,— one  dated 
May  ltt,  1865,  and  filed  for  record  in  the 
office  of  the  register  of  deeds  of  Atchison 
county  on  May  18, 1865.  This  deed  recited 
a  consideration  of  $39.70,  for  the  taxes,  in- 
terest, and  costs  of  1859,  I860,  1861, 1862, 
1863,  and  1S64.  It  showed  a  tax  sale  made 
on  May  11.  1863.  The  other  tax  deed  was 
dated  August  8, 1873.  and  filed  Tor  record 
on  that  date.  It  recited  a  tax  sale  on  the 
first  Tuesday  of  May,  1869,  and  a  consider- 
ation or  $89.79,  for  the  taxes,  Interest,  and 
costs  of  1868,1869,  1870,  and  1871.  It  ap 
pears  from  the  findings  of  the  trial  court 
that  Neenan,  after  obtaining  his  deed, 
never  paid  any  attention  to  the  land,  or 
paid  any  taxes  thereon.  His  heirs  com- 
menced this  action  in  the  court  below  on 
August  25,  1888,  to  recover  possession  of 
the  land  deeded  to  him.  The  defendants 
and  theirs  grantors  have  paid  the  taxes  to 
the  commencement  of  the  action.  The 
first  tax  deed  was  of  record  over  23  years 
before  the  action  was  commenced,  and  the 
last  tax  deed  of  record  over  15  years. 
Jacob  Frommer,  one  of  the  holders  under 
the  tax  deeds,  took  possession  of  the  land 
in  the  spring  of  1874,  and  made  arrange- 
ments to  have  the  grass  upon  the  land  cut, 
and  the  timber  thereon  properly  taken 
care  of.  On  the  20th  day  of  May,  1878, 
Frommer  conveyed  the  land  to  EllingO. 
Twidt.  He  at  once  occupied  the  same, 
building  a  house,  and  fencing  and  break- 
ing about  52  acres  of  the  east  80  acres. 
On  the  11th  of  October,  1880,  Elllng  O. 
Twidt  and  wife,  by  warranty  deed,  con- 
veyed to  White  the  east  half  of  the  land  ; 
and  White  went  Into  possession  thereun- 
der, and  has  continued  in  actual  posses- 
sion thereof  ever  since.  On  the  10th  of  De- 
cember, 1880,  Elling  O.  Twidt  conveyed 
the  west  80  acres  to  Franklin,  and  he  con- 
veyed to  Black.  They  each  took  posses- 
sion under  their  respective  conveyances, 
and,  after  Black  obtained  his  title,  he 
continued  to  occupy  the  west  half. 

A  great  many  objections  are  presented 
to  the  tax  deed  of  1865;  but,  with  our  view 
of  the  case,  it  is  unnecessary  to  refer  to 
them. 

The  principal  objection  to  the  tax  deed 
of  1873  Is  that  it  does  not  show  an  assign- 
ment of  the  tax-uale  certificate  from  Sam- 
uel Gard,  the  bolder  and  owner  thereof,  to 
P.  L.  Hubbard,  the  party  to  whom  the 
deed  was  Issued.  Further,  that  it  fails  to 
show  that  Samuel  Gard  was  dead,  or  any 
order  of  the  probate  court  permitting  an 
assignment  of  the  certificate  to  be  made. 
The  tax  deed  recites  as  follows:  "And 
whereas,  the  said  J.  I.  Locker  did  on  the 
10th  day  of  June,  A.  D.  1869,  duly  assign 
the  certificate  of  the  sale  of  the  property 
as  aforesaid,  and  all  his  right,  title,  and 
interest  to  said  property,  to  Saml.  Gard, 
of  the  county  of  Atchison,  and  state  of 
Kansas:  and  whereas,  Hugh  D.  Fisher, 
administrator,  did  on  the  17th  day  of  De- 
cember. A.  D.  1869,  duly  assign  the  certifi- 
cate of  the  sale  of  the  property  as  afore- 
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said,  and  all  his  right,  title,  and  interest 
to  said  property,  to  P.  I..  Hubbard,  of 
the  county  of  Atchison,  and  state  of  Kan- 
sas.n  The  defendants  upon  the  trial 
showed,  by  the  records  of  the  probate 
court  of  Atchison  county,,  the  death  of 
Gard  prior  to  the  17th  of  December,  1869. 
and  the  appointment  and  qualification  of 
Fisher  as  his  administrator.  No  heir  or 
personal  representative  of  Gard,  deceased, 
objected  to  the  transfer  of  the  tax  certifi- 
cate to  Hubbard,  which  was  obtained  by 
Gard,  in  bis  lifetime, from  Looker.  It  was 
decided  In  Sanger  v.  Rice,  43  Kan.  580,  23 
Pac.  Rep.  633.  that  "ordinarily  a  tax  deed 
should  be  strictly  construed;  but  where  a 
tax  deed  bas  been  of  record  for  more  than 
five  years,  and  the  claimant  under  it  has 
been  in  tbe  actual  possession  of  the  prop- 
erty conveyed  by  it  during  all  that  time, 
making  improvements  thereon,  and  no 
person  claiming  to  have  any  interest  in 
tbe  property,  at  any  time  during  the 
period  that  elapsed  from  the  time  when 
the  taxes  were  first  levied  upon  tbe  prop- 
erty till  after  more  than  five  years  had 
elapsed  from  the  time  of  the  recording  of 
tbe  tax  deed,  has  ever  made  any  claim  to 
the  property,  as  against  the  claimant  un- 
der the  tax  deed,  *  *  *  and  where  such 
tax  deed,  if  It  were  so  construed  as  to 
make  the  facts  therein  stated  correspond 
precisely  with  the  actual  facts,  would  nec- 
essarily be  held  to  be  valid,  such  tax  deed 
should  be  liberally  construed,  for  the  pur- 
pose of  upholding  and  enforcing  it." 

Applying  the  law  thus  stated  to  this 
case,  we  think  that  the  tax  deed  of  1873 
cannot  be  held  invalid  or  void,  as  it  whs 
of  record  for  more  than  15  years,  and  the 
defendants  or  their  grantors  have  been  in 
possession  for  over  14  years.  The  equities 
of  the  case  are  all  with  the  defendants, 
and  if,  in  any  case  after  tbe  tax  deed  is  up- 
on record  for  more  than  five  years,  a  lib- 
eral construction  should  prevail,  the  one 
of  1873  should  certainly  be  entitled  to  such 
a  construction.  Tbe  Judgments  in  both 
cases  will  be  affirmed.  All  the  justices 
concurring. 

(50  Kan.  €97) 

CHICAGO,  K.  &  W.  R,  CO.  v.  HOFFMAN. 
(Supreme  Court  of  Kansas.   Feb.  11,  1893.) 
Eminent  Domain— Damages  on  Appeal  from 

AWABO. 

On  an  appeal  from  an  award  in  proceed- 
irgs  to  condemn  a  right  of  way  for  a  railroad 
over  a  highway,  it  was  error  for  the  court  to 
permit  evidence  as  to  damages  to  the  farm  of 
the  plaintiff  by  reason  of  the  location  of  another 
railroad,  other  than  that  of  the  defendant, 
along  the  same  highway.  Upon  an  appeal  from 
an  award  in  condemnation  proceedings  by  a  rail- 
road company  the  inquiry  is  limited  to  the  dam- 
ages sustained  by  reason  of  the  location  of  the 
railroad  of  the  defendant. 

(Syllabus  by  Green,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Saline  county  ;  R.  F.  Thomp- 
son, Judge. 

Action  by  W.  H.  Hoffman  against  the 
Chicago,  Kansas  &  Western  Railroad  Com- 
pany to  recover  damages  for  land  taken 
by  defendant  for  right  of  way.   There  was 


judgment  for  defendant,  and  plaintiff 
brings  error.  Reversed. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  Joseph 
Moore,  for  defendant  in  error. 

GREEN.  C.  Commissioners  duly  ap- 
pointed to  condemn  a  right  of  way  over 
a  public  highway  made  tbe  following  re- 
port as  to  the  land  of  the  defendant  in  er- 
or:  "Probable  name  of  owner,  W.  H. 
Hoffman;  description  of  land  over  which 
tbe  road  Is  located,  west  half  of  northeast 
quarter  section  5,  township  14,  range  2 
west;  amount  of  land  taken,  1.02  acres; 
value  of  land  taken.  $1.00;  total,  f  1.00; 
all  of  tbe  land  lying  within  40  feet  of  the 
right  of  way  of  the  (Jnion  Pacific  Railroad 
Company,  on  tbe  south  side  of  Union  Pa- 
cific Railroad,  and  used  as  a  public 
road."  Hoffman  appealed  from  this 
award  to  the  district  court  of  Saline 
county.  It  was  admitted  upon  the  trial 
that  1.02  acres  were  taken  by  the  railroad 
company.  In  the  examination  of  one  of 
the  witnesses  tbe  following  questions 
were  asked,  and  answers  given:  "Ques- 
tion. Do  you  know  the  value  of  the  1.02 
acres  of  land  occupied  by  the  public  high- 
way prior  to  tbe  condemnation  of  tbe 
right  of  way  for  this  railroad.— what  It 
was  worth,— taken  inj  connection  with 
the  farm,  and  considering  that  it  was 
bnrdened  with  an  easement  or  right  of 
the  public  to  use  it  as  a  public  or  county 
highway?  (Objection  as  incompetent, 
irrelevant,  and  immaterial.  Objection 
overruled,  defendant  excepting.)  Q.  And 
taking  Into  consideration,  also,  the  pur- 
pose for  which  that  farm  was  used? 
(Same  objection,  ruling,  and  exception.) 
Answer.  Yes, sir.  Q.  You  may  state  what 
it  was  wortb.  (Same  objection,  ruling, 
and  exception.)  A.  It  was  worth  $30 
per  acre.  Q.  You  may  state,  if  you  know, 
what  that  same  acre  and  two  hundredths 
wae  wortb  immediately  after  the  railroad 
condemned  It  for  Its  right  of  way,  taking 
into  consideration  that  the  railroad  was 
constructed  at  that  time  a«  it  is  at  the 
present  time.  (Same  objection,  ruling, 
and  exception.)  A.  It  was  wortb  noth- 
ing. ■ 

We  are  of  tbe  opinion  that  tbe  questions 
complained  of  are  subject  to  criticism,  but 
are  not  prepared  to  suy  that  they  come 
within  tbe  rule  laid  down  In  the  case  of 
Railroad  Co.  v.  Woodward,  48  Kan.  599, 
29  Pac.  Rep.  1146.  The  inquiry,  ordinari- 
ly, should  be  made  as  to  the  market  value 
of  the  property  before  and  after  the  con- 
demns tion  proceedings  were  bad.  In  this 
case  the  damage  was  the  additional  bur- 
den imposed  bv  the  construction  and 
operation  of  a  railroad  over  the  highway. 
If  this  was  a  damage  to  the  farm,  the 
measure  of  such  damage  would  be  the  dif- 
ference in  the  value  of  the  farm  before  and 
after  the  construction  of  the  road.  Where 
the  fee  of  the  highway  is  in  the  owner,  as 
in  this  case,  the  measare  of  damage  is  tbe 
same  as  in  other  cases  of  purtlal  taking; 
that  is,  the  value  of  the  land  taken,  sub- 
ject to  the  easement  for  the  highway,  and 
damages  to  the  remainder  of  the  land  by 
reason  of  taking  a  part  for  railroad  pur- 
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pones.  The  inquiry  should  have  been  made 
as  to  the  value  of  the  land  actually  occu- 
pied by  the  railroad,  taking  into  consid- 
eration the  fact  that  the  public  bad  a  right 
thereon  for  a  highway.  This  was  not 
embraced  in  the  last  question.  We  do 
not,  however,  regard  this  as  sufficient  er- 
ror to  reverse  this  case.. 

The  following  evidencewas  given  by  the 
plaintiff  over  t be  objection  of  the  defend- 
ant: "Question.  After  the  location,  about 
the  16th  of  September,  taking  into  consid- 
eration that  the  railroads  were  built  at 
that  time  as  they  are  now,  with  that 
fence  along  tbe  south  side,  and  the  gate, 
and  no  crossing  there  over  the  Santa  Fe, 
what,  in  your  Judgment,  was  the  market 
value  of  tbe  place  at  that  time?  (Objec- 
tion as  incompetent,  irrelevant,  and  im- 
material, and  for  the  reason  that  it  in- 
cludes any  damage  that  may  be  occa- 
sioned by  the  location,  construction,  and 
operation  of  the  Chicago,  Kansas  &  Ne- 
braska Railroad.  Objection  overruled;  to 
which  ruling  and  decision  of  the  court  the 
defendant  excepted.)  A.  I  do  not  think 
it  would  be  worth  more  than  $ 72  or  $73 
per  acre,— say  $73  per  acre."  Upon  this 
feature  of  the  case  the  court  Instructed 
the  jury  as  follows:  "If  you  find  from  the 
evidence  that  the  Chicago,  Kansas  &  Ne- 
braska Railway  Company  built  its  rail- 
road upon  defendant's  right  of  way, 
through  the  plaintiff's  farm,  without  the 
plaintiff's  consent,  or  by  any  right  ac- 
quired by  condemnation  proceedings,  and 
if  yon  further  find  that  said  railroad  was 
built  upon  such  right  of  way  with  the  de- 
fendant's consent,  then  the  defendant  is 
liable  to  the  plaintiff  in  damages,  thesame 
as  though  the  defendant  had  built  and 
operated  said  railroad  itself."  The  court 
refused  the  following  instruction  request- 
ed by  the  defendant:  "The  plaintiff  is  not 
entitled  to  recover  in  this  case  for  any 
damage  to  bis  land  resulting  from  the  lo- 
cation and  operation  of  tbe  Chicago, 
Kansas  &  Nebraska  or  the  Union -Pacific 
Railways  through  his  land."  The  admis- 
sion of  the  evidence,  the  giving  of  the  in- 
struction, and  the  refusal  to  give  the  in- 
struction requested,  were,  in  our  opinion, 
error.  The  plaintiff  below  introduced  in 
evidence  a  certified  copy  of  the  condemna- 
tion proceedings  in  the  case  of  the  Chica- 
go, Kansas  &  Nebraska  Railroad  Compa- 
ny, doubtless  for  the  purpose  of  showing 
that  this  company  had  not  condemned  a 
right  of  way  over  the  highway  through 
the  plaintiff's  land ;  but  this  was  not  evi- 
dence that  the  plaintiff  in  error  was  in 
any  way  responsible  for  this,  or  was  to 
respond  in  damages  for  the  other  compa- 
ny. The  question  to  be  determined  was 
the  damages  the  plaintiff  had  sustained 
by  reason  of  the  construction  of  a  rail- 
road by  the  plaintiff  in  error.  It  was  the 
only  issue  to  be  tried.  Hoffman  appealed 
from  the  award  of  the  commissioners, 
and  the  inquiry  was  thereby  limited  to 
the  mere  matter  of  damages  he  bad  sus- 
tained by  reason  of  the  location  of  the 
railroad  of  the  plaintiff  in  error;  and  tbe 
inquiry  should  have  been  confined  to  tbe 
damages  naturally  resulting  from  the  con- 
struction of  the  Chicago,  Kansas  &  West- 
ern Railroad.    We  recommend  a  reversal 


of  tbe  judgment  of  the  district  court,  and 
that  a  new  trial  be  granted. 

PER  CURIAM.  It  is  so  ordered;  all  the 
Justices  concurring. 


(50  Kan.  701) 
CHICAGO,  K.  &  W.  R.  CO.  v.  ALLEY. 
(Supreme  Court  of  Kansas.    Feb.  11,  1893.) 

Error  from  district  court,  Saline  county;  R. 
F.  Thompson,  Judge. 

Action  by  Thomas  Alley  against  the  Chicago, 
Kansas  &  Western  Railroad  Company  to  re- 
cover damages  for  land  taken  by  defendant  for 
right  of  way.  There  was  judgment  for  defend- 
ant, and  plaintiff  brings  error.  Reversed. 

George  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  Joseph  Moore,  for 
defendant  in  error. 

PER  CURIAM.  The  questions  involved  in 
this  case  are  substantially  the  same  as  those  in 
the  case  of  Railroad  Co.  v.  Hoffman,  32  Pac. 
Rep.  382,  (just  decided.)  Upon  the  authority  of 
that  case  the  judgment  in  this  case  will  be  re- 
versed, and  remanded  to  the  district  court,  with 
instructions  to  grant  a  new  trial. 


(50  Kan.  778) 
FRICK  &  CO.  v.  LARNED  et  al. 
(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Agents—  Commissions  —  Accounting  —  Limita- 
tions—Liabilities to  Principal. 

1.  Where  it  was  agreed  that  agents  should 
receive  a  stated  commission  for  the  sale  of  ma- 
chinery, and  it  was  provided  that  commissions 
should  be  paid  on  cash  payments  only,  and  that 
no  commission  was  to  be  paid  or  retained  on 
sales  made  to  irresponsible  parties,  nor  where 
the  debts  for  which  the  machinery  was  sold 
were  uncollectible,  and  where  it  appeared  that 
the  agents  under  this  contract  sold  machinery 
which  was  to  be  paid  for  at  a  future  time,  and 
represented  that  the  notes  taken  were  good, 
and  would  be  paid  at  maturity,  and  the  princi- 
pal, relying  upon  these  statements,  paid  the 
commission  in  full,  and  afterwards  it  was  found 
that  the  purchasers  who  gave  the  notes  were  in- 
solvent, and  only  a  small  part  of  the  purchase 
price  was  paid,  held,  in  an  action  brought  for 
that  purpose,  that  the  principal  was  entitled  to 
recover  the  difference  between  the  commission 
which  was  paid  and  the  amount  actually  earned 
by  the  agents  under  the  terms  of  the  contract; 
and  further,  held,  that  the  action  arises  on  con- 
tract, and  is  not  barred  by  the  two-years  statute 
of  limitations. 

2.  Where  an  agent  i*  required  to  exercise 
care  and  diligence  in  ascertaining  the  financial 
standing  and  ability  of  proposed  purchasers,  and 
the  principal,  relying  upon  the  exercise  of  due 
care  by  the  agent,  and  that  he  has  made  full 
inquiry  as  to  the  truth  of  the  representations 
made  by  the  purchaser  concerning  his  property 
and  financial  ability,  is  induced  to  sell  ma- 
chinery to  an  irresponsible  party  on  credit,  who 
was  actually  insolvent,  and  where  it  appears 
that  the  agent  exercised  no  care  and  made  no 
inquiry,  he  is  liable  to  the  principal  for  the  loss 
sustained  because  of  such  neglect. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  coun- 
ty;  J.  T.  Herrick,  Judge. 

Action  by  Frlck  &  Co.  against  C.  G. 
Larned  &  Co.  on  a  contract.  There  was 
judgment  on  demurrer  to  the  petition, 
and  plaintiff  brings  error.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  JOHNSTON,  J.: 
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Frlck  &  Co.  brought  an  action  against 
C.  G.  Lamed  &Co.  to  recover  the  sum  of 
$ 1,741 .69.  The  grounds  for  recovery,  as 
stated  in  their  petition,  are  as  follows: 

"  First.  That  tbe  plaintiff  Is  a  corpora- 
tion created  and  existing  under  and  by 
virtue  of  the  laws  of  the  state  of  Pennsyl- 
vania, and  doing  business  in  tbe  state  of 
Kansas,  as  well  as  other  states,  in  tbe 
manufacture  and  sale  of  threshing  ma- 
chines, engines,  and  separators.  That  on 
the  6th  day  of  November,  A.  D.  1W4,  the 
plaintiff  herein  appointed  the  defendants 
herein  as  its  agents  to  sell  its  threshing 
machines,  engines,  and  separators  through 
the  counties  of  Sumner  and  Harper  under 
a  contract  then  and  there  entered  into  by 
plaintiff  and  defendants,  whereby  the  de- 
fendants accepted  the  agency  and  a ppoiut- 
ments  under  certain  agreements  and 
terms  in  a  written  contract,  a  copy  of 
which  said  contract  is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  of 
this  petition.  That  it  is  by  said  contract 
mutually  agreed  by  and  between  the 
plaintiff  and  defendants  under  the  fourth 
clause  of  said  contract  that  the  commis- 
sion to  be  allowed  to  snid  defendants  for 
the  sale  of  said  portable  engines  and  trac- 
tion engines  for  farm  and  other  purposes 
and  for  separators  and  horse  powers 
should  be  17  per  cent,  of  the  amount  of 
such  sales,  provided  nocommission  should 
be  allowed  said  agents  on  any  articles 
taken  back,  or  any  sale  to  irresponsible 
pardes,  or  any  portion  of  such  sales  ns 
will  be  uncollectible.  That  on  June  27, 
A.  D.  1884,  the  said  defendants,  as  agents 
of  the  plaintiff,  sold  to  Jonathan.  An- 
derson, William  M.  Riley,  and  Preston 
Douglass  one  Frlck  &  Company's  (Eclipse) 
traction  self-guide  engiue  number  3,361, 
and  one  Frlck  &  Company's  vibrating 
threshing  machine  number  1.104  for  the 
sum  of  $ 1.765.  That  said  Jonathan  An- 
derson, William  M.  Riley,  and  Preston 
Douglass  on  the  27th  day  of  June,  A.  D. 
1884,  made  and  executed  and  delivered  to 
C.  G.  Larned  &  Co.,  as  agents  for  said 
plaintiff,  three  promissory  notes,— one  for 
f588,  due  on  the  1st  day  of  October,  A.  D. 
1884,  with  interest  at  the  rate  of  8  per 
cent,  per  annum  from  date;  another,  due 
on  the  1st  day  of  October,  A.  D.  1885,  for 
the  sum  of  $ 589,  with  interest  at  the  rate 
of  8  percent,  per  annum  from  date;  and  an- 
other, for  the  sum  of  $588,  due  on  October 
1,  A.  D.  1886,  with  interest  at  the  rate  of  8 
per  cent,  per  annum  from  date, — copies  of 
which  notes  are  hereto  attached,  marked 
respectively  Exhibits  'B,'  *C,'  and  *  D,* 
and  made  a  part  of  this  petition,  and  for 
better  securing  the  said  notes  the  said 
Jonathan  Anderson,  William  M.  Riley, 
and  Preston  Douglass  made  aud  executed 
at  the  same  time  a  chattel  mortgage  on 
livestock  and  on  theengineand  separator 
so  purchased  by  them,  aud  delivered  It 
to  said  C.  G.  Larned  &  Co.  for  said  Frlck 
&  Company,  a  copy  of  which  said  chattel 
mortgage  is  hereto  attached,  marked  '  Ex- 
hibit E,'  and  made  a  part  of  this  petition. 
That  said  Jonathan  Anderson,  William 
M.  Riley,  and  Preston  Douglass,  or  any 
of  them,  have  never  paid  the  said  notes, 
or  any  part  thereof,  except  #250,  paid  De- 
cember 5, 1884;  and  said  plaintiff  was  com- 


pelled to  foreclose  said  chattel  mortgage, 
after  giving  due  notice  of  the  time  and 
place  appointed  for  said  sale;  and  the 
proceeds  of  said  sale,  after  expenses  of  sell- 
ing under  said  chattel  mortgage,  amount- 
ed to  two  hundred  and  seventy-seven  aud 
fifty-nine  one  hundredths  dollars.  That 
tbe  plaintiff  has  never  received1  a  dollar 
of  tbe  remainder  due  from  said  parties 
tbat  made  said  notes,  and  are  unable  to 
collect  anything  thereon,  for  the  reason 
that  they  were  and  are  Insolvent.  That 
tbe  defendants  at  the  time  of  tho  sale  rep- 
resented to  the  plaintiff  that  the  said 
notes  were  good,  and  would  be  paid  at 
maturity,  and  that  said  plaintiff,  relying 
upon  the  statement  so  made  by  the  de- 
fendants, paid  the  said  defendants  the 
sum  of  $300.05  as  commission  on  such  sale. 
That  all  plaintiff  has  ever  collected  of 
said  notes  and  chattel  mortgage  was  the 
sum  of  live  hundred  and  twenty-seven  aud 
fifty-nine  one  hundredths  dollars.  Where- 
fore tbe  defendants  were  entitled  to  re- 
ceive only  $ 89.69  aB  commission  on  such 
sale.  Wherefore  the  plaintiff  demands 
Judgment  against  defendants  for  the  differ- 
ence between  $300.05  and  $89.69,  amount- 
ing to  $210.36,  and  costs  of  suit,  and  such 
other  and  further  relief  as  may  be  deemed 
by  the  court  Just  and  equitable. 

"Second  cause  of  action :  And  plaintiff 
herein  for  a  further  and  second  cause  of 
action  against  the  said  defendants  says  it 
was  by  said  plaintiff  and .  defendants,  in 
the  ninth  clause  of  said  contract,  to  which 
reference  is  heretofore  mnde,  mutually  en- 
tered into  and  agreed  that  said  defend- 
ants should  take  written  orders  or  blanks 
furnished  by  the  plaintiff  for  ail  such  con- 
tracts, and  send  plaintiff  original  and 
keep  a  copy  of  the  same,  and  that  the  de- 
fendants would  take  a  blank  statement  of 
the  ability  of  the  person  to  make  pay- 
ments, and  that  it  should  be  Invariably 
flllodout;  and  that  the  defendants  then 
and  tb.ere  agreed  that  they  would  not 
send  any  order  to  the  plaintiff  for  ap- 
proval until  the  defendants  had  thor- 
oughly convinced  themselves  that  tne 
statements  made  by  the  purchaser  or  pur- 
chasers were  based  on  a  fair  value  of  the 
property  at  the  time  such  statements  were 
mnde  by  an  examination  of  the  records, 
or  by  making  full  inquiries  of  the  residents 
In  the  locality  of  the  purchaser,  and  every 
means  which  would  assure  them  of  the 
correctness  of  the  statements  made  by  the 
purchaser.  That  at  the  time  of  said  pur- 
chase to  which  reference  is  heretofore 
made  the  Bald  Jonathan  Anderson  made 
and  signed  a  property  statement  for  tbe 
purpose  of  obtaining  credit  at  the  time 
from  said  Frick  &  Company,  a  copy  of 
which  is  hereto  attached,  marked  'Ex- 
hibit F.'  and  made  a  part  of  this  petition, 
and  lu  which  said  statement  the  said  An- 
derson claimed  to  own  in  bis  own  name 
160  acres  of  land  in  section  36,  In  township 

 ,  in  range  5,  worth  $2,000,  which 

was  free  of  incumbrance  except  $500,  and 
persona)  property  worth  $2,000  over  and 
above  his  indebtedness  and  exemptions, 
and  that  said  property  was  not  incum- 
bered. That  thesaid  plaintiff  sold  tbesald 
engine  and  separator  to  said  Jonathan 
Anderson,  William  M.  Riley,  and  Preston 
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Douglass  solely  on  the  basis  and  represen- 
tation in  the  property  statement  of  said 
Jonathan  Anderson,  furnished  by  him  for 
tbe  plaintiff  through  the  defendants, being 
true,  and  on  belief  that  said  defendants 
bad  investigated  tbe  statement  of  tbe 
ability  of  said  parties,  aud  especially  said 
Jonathan  Anderson,  to  pay  to  the  plain- 
tiff as  represented.  That  upon  the  belief 
that  the  said  C.  G.  Larned  &  Co.  bad  In- 
vestigated said  statement,  and  bad  con- 
vinced themselves  that  said  statement 
was  true,  and  upon  such  representation 
being  made  by  the  said  defendants  to  the 
plaintiff,  tbe  plaintiff  furnished  said  euglne 
and  separator  to  said  Anderson,  Riley, 
and  Douglass.  That  said  statement  of  An- 
derson was  wholly  untrue,  and  that  he 
had  no  land  at  tbe  lime  of  his  purchase, 
and  was  not  worth  anything  over  and 
above  bis  exemptions  and  liabilities,  and 
bis  statement  or  his  ability  to  pay,  as  fur- 
nished by  the  said  Anderson,  through  the 
defendants,  to  the  plaintiff,  was  wholly 
untrue.  That  said  defendants  never  in- 
vestigated the  truth  of  the  statement  so 
made,  and  never  made  an  Inquiry  or  ex- 
amination of  thn  records,  as  they  were 
bound  to  do  upder  said  contract.  That 
said  plaintiff  has  been  unable  to  collect 
any  part  of  said  notes  so  given,  except 
$250,  and  bus  been  unable  to  collect  by 
foreclosure  of  tbe  chattel  mortgage  given 
at  the  time  for  certain  live  stock  over  the 
sum  of  $277.59.  That  said  balance  due  on 
said  notes  cannot  be  collected  from  said 
Anderson,  Riley,  and  Douglass  by  reawon 
of  their  insolvency,  they  having  no  prop- 
erty out  of  wnlch  anything  can  be  made, 
and  tbey  have  at  all  times,  and  do  now, 
refuse  to  pay  anything  further  upon  said 
notes.  Wherefore,  by  reason  of  the  failure 
of  said  defendants  to  Investigate  the  state- 
ment of  said  Anderson  as  heretofore  stat- 
ed, and  as  they  were  bound  under  said 
contract  so  to  do,  an  action  has  accrued 
to  the  plaintiff  to  recover  from  said  defend- 
ants the  amount  not  collected  on  the 
notes,  amounting  to  $1,237.41,  together 
with  Interest  on  said  uncollected  amount, 
amounting  to  $293.82;  and  also  tbe  sum 
of  $210.36,  as  set  forth  in  the  first  cause 
of  action  in  this  petition,  amounting  in 
all  to  the  sum  of  $1.741.59,— for  which 
said  sum  the  plaintiff  demands  Judgment 
against  said  defendants,  together  with  In- 
terest at  tbe  rate  of  7  per  cent,  per  annum 
from  the  1st  day  of  January,  A.  D.  1887, 
and  the  costs  of  this  suit,  and  for  such 
other  and  further  relief  as  may  be  deemed 
by  the  court  Just  and  equitable. " 

The  contract  referred  to  provided  that 
the  agent  should  rec2lve  17  per  cent,  as 
commission  upon  all  sales  made,  but  It 
provided  "that  no  commission  shall  be 
allowed  or  paid  said  agents  on  any  article 
taken  back,  or  any  sale  to  irresponsible 
parties,  or  on  any  portion  of  such  sales 
as  Hhall  be  uncollectible."  In  tbe  fifth 
paragraph  tbe  defendants  agreed  "  to  at- 
tend to  the  collection  of  notes  taken  for 
machinery  without  extra  charge;  that 
tbe  signatures  of  all  notes,  orders,  and 
property  statements  shall  be  genuine,  and 
that  the  makers  of  all  notes  which  may  be 
sent  to  the  parties  of  the  first  part  in  pur- 
suance of  this  agreement  shall  at  tbe  time 
v.82p.no.4— 25 


snch  notes  are  signed  be  parties  of  well- 
known  responsibility  and  good  reputation 
for  veracity  aud  the  prompt  payment  of 
their  debts  in  the  localities  where  they  re- 
side, and  that  tbe  notes  so  sent  shall  be 
accompanied  by  tbe  order  containing  tbe 
property  statements  of  the  makers  and 
chattel  mortgages  or  deeds  of  trust."  In 
the  ninth  paragraph  it  was  provided  that 
the  defendants  should  take  and  forward 
written  orders  for  all  machinery  contract- 
ed Tor,  and  that  they  should  also  take 
statements  of  tbe  ability  of  the  persons  to 
whom  sales  were  made  to  make  pay- 
ments; and  it  further  provided  that  tbe 
agent  "  will  not  forward  such  orders  to 
the  factory  for  approval  until  he  has  thor- 
oughly convinced  himself  thac  tbe  state- 
ments made  are  based  upon  a  fair  valua- 
tion of  tbeproperty  at  the  timesncb  state- 
ment is  made,  either  by  examination  of 
tbe  records  or  by  making  full  inquiry  of 
the  residents  In  the  locality  of  the  Intend- 
ed purchaser,  or  by  any  other  means  that 
will  assure  him  of  the  correctness  of  the 
statement  made."  Itfurtber  provided  that 
the  defendants  should  receive  commission 
out  of  cash  payments  only;  and  where  the 
sale  was  made  partly  on  time  tbey  should 
retain  commission  only  on  such  portion  as 
was  paid  in  cash,  and  the  remaining  com- 
mission was  to  be  paid  as  the  notes  were 
paid.  Another  provision  of  the  contract 
was  that  the  defendants  agreed  to  be  ac- 
countable to,  and  to  reimburse,  the  plain- 
tiff for  any  losses  or  expenses  resulting 
from  any  deviation  from  the  agreement. 
Eucb  of  two  of  the  defendants  filed  gen- 
eral demurrers,  alleging  that  the  forego- 
ing petition  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against 
them.  The  court  sustained  the  demurrers, 
and  awarded  judgment  In  their  favor. 
The  plaintiff  excepted  to  the  ruling,  and 
brings  the  case  here  for  review. 

Elliott  &  Woods,  for  plaintiff  in  error. 
W.  W.  Schwlnn  and  A.  E.  Parker,  for  de- 
fendants in  error. 


JOHNSTON,  J.,  (after stating  the  facts.) 
By  the  first  couut  o!  the  petition  the  plain- 
tiff seeks  to  recover  the  unearned  portion 
of  the  commission  paid  by  it  to  Its  agents, 
and  no  reason  is  seen  why  tbe  facts  al- 
leged do  not  warrant  a  recovery.  The 
amount  of  the  commission  which  the 
agents  should  receive  was  fixed  by  the 
contract,  and  no  commission  was  to  be 
paid  on  any  sales  made  by  the  agents  to 
Irresponsible  parties,  nor  where  the  debts 
for  which  machinery  was  sold  were  un- 
collectible. The  plaintiff  alleges  that  cer- 
tain machinery  was  sold  to  certain  par- 
ties on  credit,  for  $1,765,  and  that  the  to- 
tal amount  which  the  plaintiff  had  been 
able  to  collect  from  tbe  parties  and  upon 
tbe  security  which  had  been  given  by 
them  was  $527.59.  The  commission  on 
the  amount  for  which  the  machinery  was 
sold  was  $300.05,  while  the  commission 
upon  the  amount  collected  was  only  $89.- 
69.  It  is  alleged  that  the  plaintiff  was  un- 
able to  collect  any  more  than  $527.59,  for 
the  reason  that  the  debtors  were  and  are 
insolvent.  Under  the  contract  no  com- 
missions were  due  or  payable  for  that 
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part  of  the  selling  price  which  could  not 
be  collected,  and,  as  $ 1.237.41  of  the  selling 
price  of  the  machinery  in  question  was 
uncollectible,  no  commission  was  earned 
thereon,  and  the  defendants  had  no  right 
to  retain  the  commission  on  that  amount. 
It  is  true  that  another  provision  of  the 
contract  provided  that  the  defendants 
should  receive  commissions  out  of  cash 
payments  only,  but  that  is  coupled  with 
the  further  provision  that  the  agents 
should  retain  commissions  only  on  such 
payments  as  should  be  made.  It  is  con- 
tended by  the  defendants  that,  as  the 
plaintiff  bad  advanced  the  commission 
before  the  payments  were  made,  It  de- 
parted from  the  contract,  and  cannot 
now  recover  such  commission  hack.  This 
is  met  by  the  allegation  that  the  defend- 
ants represented  to  the  plaintiff  that  the 
notes  were  good,  and  would  be  paid  at 
maturity,  and,  relying  upon  their  state- 
ments, the  plaintiff  paid  the  commission 
In  full.  From  the  petition  it  does  not  ap- 
pear that  any  new  contract  was  made  be- 
tween the  parties,  but  that  the  commis- 
sions were  advanced  upou  the  schedule  of 
rates  fixed  by  the  written  contract,  and 
upon  the  representation  and  assumption 
that  the  sales  had  been  made  to  responsi- 
ble parties  ,and  that  the  paper  viould  be 
paid  at  maturity.  The  fact  that  the  com- 
missions were  advanced  to  or  retained  by 
the  defendants  before  it  was  developed 
that  their  representations  were  untrue,  or 
that  a  portion  of  the  debt  could  not.be 
collected,  gives  them  no  right  to  retain 
the  unearned  portion  of  the  commission. 
According  to  the  averments  of  the  peti- 
tion, it  wbr  agreed  that  they  should  not 
receive  or  retain  a  greater  sum  as  com- 
mission than  17  per  cent,  of  the  amount 
which  was  or  could  be  collected  on  the 
sales  made;  and  it  was  further  provided 
that  they  would  reimnurse  the  plaintiff 
for  any  losses  resulting  from  any  devia- 
tion from  their  agreement.  As  the  com- 
missions were  advanced  upon  the  repre- 
sentation of  the  defendants  that  the  notes 
taken  by  them  were  good  and  collectible, 
the  advance  of  commission  can  hardly  be 
treated  as  a  voluntary  payment.  Thealle- 

tations  of  the  petition  are  not  as  full  and 
etinite  as  they  should  be,  but,  assuming 
that  the  facts  alleged  are  true,  as  we  must, 
we  think  they  are  sufficient  to  show  that 
the  plaintiff  is  entitled  to  recover  the 
difference  between  the  commission  which 
was  paid  and  the  amount  actually  earned 
by  the  defendants. 

It  is  contended  that  the  action  sounds 
In  tort,  and  is  therefore  barred  by  the 
two-years  statute  of  limitations.  From 
what  has  been  stated  it  is  clear  that  the 
action  arises  on  contract,  and  does  not 
fall  within  that  limitation. 

The  allegations  of  the  second  count  are 
set  out  at  length  in  the  statement,  and 
from  it  and  the  exhibits  it  appears  that 
the  defendants  agreed  to  take  orders  for 
machinery  and  forward  the  same  to  the 
plaintiff  for  approval.  Blanks  were  to  be 
furnished  for  that  purpose,  and,  in  con- 
nection with  each  order,  they  were  to  take 
and  forward  a  statement  of  the  financial 
ability  of  the  purchasers  to  meet  their  ob- 
ligations.  These  statements  were  to  be 


Invariably  filled  out  where  sales  were  made 
on  credit,  and  no  orders  were  to  be  for- 
warded to  the  plaintiff  for  approval  until 
the  agents  bad  thoroughly  convinced 
themselves  that  the  statements  of  prop- 
erty were  based  on  a  fair  valuation ;  and 
they  were  required,  either  by  examina- 
tion of  the  records,  or  by  making  full  in- 
quiry of  residents  in  the  locality  of  the  in- 
tended purchaser,  or  by  otiier  means,  to 
ascertain  and  assure  themselves  as  to  the 
correctness  of  the  statement  made.  It 
was  further  provided  that  the  notes  taken 
should  be  from  parties  of  well-known  re- 
sponsibility and  good  reputation  for 
veracity  and  prompt  payment  of  debts. 
Now,  It  is  alleged  that  the  parties  to 
whom  the  sale  was  made  in  thin  instance 
were  Insolvent.  One  of  them,  Jonathan 
Anderson,  made  a  property  statement 
that  he  owned  a  certain  quarter  section 
of  land,  worth  $2,000,  free  from  all  incum- 
brances except  $500,  and  that  he  owned 
$2,000  worth  of  personal  property  over 
and  above  his  indebtedness.  It  is  averred 
that  at  that  time  Anderson  had  no  land, 
and  that  his  statement  of  his  property 
and  his  ability  to  pay.  taken  by  the  de- 
fendants and  forwarded  to  the  plaintiff, 
was  wholly  untrue.  It  is  then  averred  that 
the  defendants  never  made  inquiry  as  to 
the  truth  of  the  statement  which  they  bad 
taken  and  forwarded,  and  never  made  any 
examination  of  the  record,  as  the  con- 
tract required.  These  averments,  fairly 
interpreted,  show  a  liability  of  defendants 
for  the  losses  occasioned  by  their  noncom- 
pliance with  the  contract  and  their  neg- 
lect. The  law  requires  fidelity  and  reason- 
able care  and  diligence  on  the  part  of 
agents  in  the  transaction  of  business  for 
their  principals.  In  the  absence  of  any 
specific  provisions  as  to  the  care  of  agents 
in  ascertaining  the  responsibility  of  per- 
sons to  whom  sales  were  made  on  credit, 
they  would  be  held  to  a  careful  examina- 
tion of  the  credit  of  a  proposed  purchaser, 
and  to  the  .exercise  of  reasonable  care  in 
ascertaining  from  the  usual  sources  of  in- 
formation as  to  his  ability  to  meet  pay- 
ments when  they  were  to  be  made.  In 
this  casecare  and  diligence  were  especially 
enjoined  upon  the  agents,  and,  while  tbey 
did  not  become  guarantors  of  the  respon- 
sibility of  the  persons  to  whom  sales  were 
made,  they  bound  themselves  to  a  high 
degree  of  care  and  diligence  in  ascertain- 
ing the  financial  standing  and  ability  of 
the  persons  from  whom  orders  were  tak- 
en. The  property  statement  made  by  the 
proposed  purchaser  was  treated  as  an  im- 
portant feature  of  a  proposal  to  purchase 
machinery.  It  was  to  be  invariably  filled 
out  and  forwarded  with  the  order.  The 
agents  were  required  to  thoroughly  con- 
vince themselves  that  the  valuation  put 
upon  the  property  by  the  proposed  pur- 
chaser was  fair,  and  either  by  examina- 
tion of  the  record,  or  full  inquiry  of  resi- 
dents in  the  locality  of  the  intended  pur- 
chaser, or  by  other  means,  they  were  to 
assure  themselves  of  the  correctness  of  the 
statement  made.  The  statement  thus 
made  and  attested  and  sanctioned  by  the 
agents  was  made  the  basis  upon  which 
the  principal  determined  whether  a  sale 
should  be  made.   It  1b  averred  that  the 
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plaintiff  relied  upon  the  performance  of 
the*)*  duties  by  the  agents,  and,  if  they 
failed  to  exercise  the  care  and  diligence  re- 
quired of  them,  they  are  liable  to  the 
plaintiff  for  the  loss  sustained  by  reason 
of  their  neglect.  It  is  said  by  the  defend- 
ants that  ample  security  was  taken,  up- 
on which  the  plaintiff  relied,  and  that  the 
loss  was  occasioned  by  its  own  neglect. 
These  are  matters  to  be  set  up  in  an  an- 
swer, and  which  do  not  appear  from  the 
allegations  of  the  petition.  Taking  the 
facts  alleged  in  the  petition  to  be  true,  we 
think  it  stated  a  cause  of  action  against 
the  defendants,  and  that  the  general  de- 
murrer should  have  been  overruled.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  anoth- 
er trial.   All  the  justices  concurring. 


(■•J  Kan.  75")) 

INGELS  et  al.  v.  INGELS. 

(Supreme  Court  of  Kansas.  Feb.  11 ,1893.) 

Homestead — Necessity  op  Occupancy. 

L  Where  city  lots  are  purchased  for  a  home- 
stead, in  order  to  preserve  a  debtor's  right  to 
the  homestead  exemption  he  must  actually  oc- 
cupy the  same  aa  a  residence  within  a  reason- 
able time  after  the  purchase;  and  where  a 
debtor  fails  to  so  occupy,  and  fails  to  make  any 
preparation  for  occupancy  for  a  period  of  two 
years  aud  five  months  after  such  purchase,  he 
carnot  defeat  the  judgment  hen  of  a  creditor 
merely  by  showing  that  he  has  always  intended 
to  occupy  said  lota  as  a  homestead.  The  con- 
stitution and  the  statute  require  actual  occu- 
in  order  to  preserve  a  homestead  right. 
.  Occupancy  after  levy  of  execution  does 
not  change  the  right  of  the  parties. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  coun- 
ty ;  Robert  M.  Eaton,  Judge. 

Action  by  Lemuel  In  gels  against  Mil- 
liard F.  In  gels  and  Elixa  Ingels.  There 
was  judgmeut  for  plaintiff,  and  defendants 
bring  error.  Affirmed. 

W.  D.  Gilbert,  for  plaintiffs  in  error.  B. 
F.  Hudson,  for  defeudant  in  error. 

ALLEN,  J.  On  the  22d  day  of  June, 
1880,  defeudant  in  error  obtained  a  judg- 
ment in  the  district  court  of  Atchison 
county.  Kan., against  T.  J.  Ingels  and  M. 
F.  Ingels  for  the  sum  of  $ 906.1)0  and  costs 
of  suit.  On  the  9th  day  of  Aunust,  1K89, 
execution  was  Issued  on  said  judgment  to 
the  sheriff  of  Atchison  county.  On  the  19th 
of  August,  1889,  said  sheriff  levied  the  same 
on  lot ill,  and  the  west  40  feet  of  lot  12, 
block  11,  in  that  part  of  the  city  of  Atchi- 
son commonly  known  as  "West  Atchi- 
son." The  sheriff  duly  advertised  this 
property  for  sale,  and  on  the  26th  day  of 
September,  1889.  sold  the  same  to  the 
plaintiff  below  for  the  sum  of  $  157.  Mo- 
tions were  thereafter  filed  both  to  confirm 
and  set  aside  said  sale.  These  motions 
were  heard  at  the  same  time.  The  motion 
to  set  aside  the  sale  was  overruled,  and 
the  motion  to  confirm  was  sustained. 
The  defendants  below  excepted  to  the 
ruling  of  the  court  on  these  motions,  and 
bring  the  case  here  for  review. 

Two  points  are  urged  by  counsel  for 
the  plaintiffs  in  error.  One  is  that  the  ap- 


praisement is  defective,  because  the  ap- 
praisement fails  to  state  that  the  apprais- 
ers made  an  estimate  of  the  real  value  of 
the  property.  The  appraisement  does 
state  that  the  appraisers,  being  first  duly 
sworn  impartially  to  appraise  the  said 
property  upon  actual  view,  bad  truly  and 
impartially  appraised  said  property,  and 
that  the  particular  property  in  controver- 
sy was  appraised  at  $  150.  We  think  this 
a  substantial  compliance  with  thestntute. 
It  is  not  necessary  that  the  precise  lan- 
guage of  the  statute  be  used  in  the  report 
of  the  appraisers.  We  think  that  the  ap- 
praisement in  this  ense  fairly  shows  that 
the  property  was  appraised  at  what  the 
appraisers  deemed  its  real  value.  This  is 
a  substantial  compliance  with  the  require- 
ment of  the  statute. 

The  principal  question  presented  for  our- 
consideration  is  whether  or  not  this  prop* 
erty  was  a  homestead,  and  therefore  ex- 
empt from  levy  and  sale.  The  facts  with 
reference  to  the  matter,  as  appears  from 
the  record,  are  as  follows:  The  plaintiffs 
in  error  formerly  owned  and  occupied  u 
homestead  in  West  Atchison,  which  they 
sold  In  the  year  1887,  expecting  and  in- 
tending at  the  time  to  reinvest  the  pro- 
cess in  another  homestead.  Soon  there- 
after they  invested  a  part  of  the  proceeds 
of  this  sale  in  the  property  in  controversy, 
for  the  purpose  and  with  the  intention  Of 
making  it  their  permanent  homestead. 
At  the  time  of  the  purchase  there  was  no 
house  or  other  building  thereon,  and  the 
snme  was  not  inclosed.  They  inclosed 
the  lots  with  a  fence,  and,  as  fast  as  they 
were  able,  proceeded  to  and  had  hauled 
on  said  lots  materials,  stone,  lumber,  etc., 
with  which  to  build  a  dwelliug  house  and 
building  to  occupy  as  a  homestead. 
Milliard  F.  Ingels  then  took  a  contract  at 
Valley  Falls  to  bore  for  coal,  and  tem- 
porarily moved  to  Valley  Falls,  to  be  near 
bis  work,  and  intending  to  return  to  his 
homestead,  complete  bis  dwelling  house, 
and  occupy  the  same  as  his  permanent 
homestead.  While  be  was  still  engaged  on 
his  contract  at  Valley  Falls,  and  before 
he  bad  completed  the  same,  on  the  19th 
day  of  August,  1889,  the  sheriff  levied  said 
execution  on  said  property,  and  sold  the 
same  as  before  stated.  The  plaintiffs  In 
error  have  no  other  homestead,  and  no 
other  real  estate  of  which  to  make  a 
homestead.  After  the  levy  the  defendants 
below  built  a  house  on  said  lots,  which 
they  occupied  at  the  time  of  the  sale.  The 
defendants  never  occupied  the  premises  In 
question  from  the  time  they  were  pur- 
chased by  the  defendants,  In  March,  1887, 
till  after  the  making  of  the  levy  thereon ; 
and  at  the  time  said  judgment  was  ren- 
dered and  at  the  time  the  levy  was  made, 
the  said  premises  were  vacant  and  unoc- 
cupied, excepting  that  they  were  inclosed 
by  an  old  fence.  The  facts  in  this  case  are 
to  be  gathered  from  the  affidavit  made  by 
both  plaintiffs  in  error,  and  also  from  an 
agreed  statement  of  the  facts  made  by 
both  parties,  and  included  in  the  record. 
The  statements  with  reference  to  the  pla- 
cing of  building  materials  on  the  lots  are 
contained  In  the  affidavit.  From  the 
agreed  statement  it  appears  that  the  de- 
fendants never  occupied  the  premises  in 
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question  from  the  time  they  purchased 
them  to  the  time  of  the  levy,  and  that  at 
the  time  the  Judgment  was  rendered  and 
at  the  time  of  the  levy  the  premises  were 
vacant  and  unoccupied,  except  that  they 
were  inclosed  by  an  old  fence.  We  can 
only  harmonize  the  facts  gathered  from 
the  affidavit  with  those  contained  in  the 
agreed  statement  of  facts  by  concluding 
that  whatever  building  materials  bad  been 
placed  on  the  lots  were  removed  there- 
from before  the  levy  was  made.  Itclearly 
appears  from  the  whole  record  that  the 
premises  wero  never  in  fact  occupied  by  the 
defendants  as  a  homestead,  and  also  that 
at  the  time  the  Judgment  was  rendered 
and  the  levy  made  the  lots  were  vacant 
and  unoccupied.  The  question  is  now 
presented  for  our  consideration  as  to 
•whether  the  purchase  of  this  property  for 
a  homestead,  and  the  intention  In  the 
minds  of  these  parties  to  make  it  a  home- 
stead iu  the  future,  is  sufficient  to  supply 
the  requirement  of  occupancy  contained 
in  the  constitution.  Section  9,  art.  15,  of 
the  constitution  reads  as  follows:  "Sec. 
9.  A  homestead  to  the  extent  of  one  hun- 
dred and  sixty  acres  of  farming  land,  or 
of  one  acre  within  the  limits  of  an  Incor- 
porated town  or  city,  occupied  as  a  resi- 
dence by  the  family  of  the  owner,  together 
with  all  the  improvements  on  the  same, 
shall  be  exempted  from  forced  sale  under 
any  process  of  law,  and  shall  not  be  alien- 
ated without  the  Joint  consent  of  husband 
and  wife,  when  that  relation  exists;  but 
no  property  shall  be  exempt  from  sale  for 
taxes,  or  for  the  payment  of  obligations 
contracted  for  the  purchase  of  said  prem- 
ises, or  for  the  erection  of  improvements 
thereon :  provided,  the  provisions  of  this 
section  shall  not  apply  to  any  process  of 
law  obtained  by  virtue  of  a  lieu  given  by 
the  consent  of  both  husband  and  wife." 
This  section  of  the  constitution  has  been 
considered  and  construed  by  this  court  In 
numerous  cases.  In  the  case  of  Edwards 
v.  Fry,  9  Kan.  417,  Mr.  Justice  Brewer, 
speaking  for  the  conrt,  used  the  following 
language:  "We  know  the  spirit  which 
animates  the  people  of  Kansas,  the  mak- 
ers of  our  constitution  and  laws,  on  this 
homestead  question.  "We  note  the  care 
with  which  they  have  sought  to  preserve 
the  homestead  Inviolate  to  the  family. 
We  have  no  disposition  to  weaken  or 
whittle  away  any  of  the  beneficent  con- 
stitutional or  statutory  provisions  on  the 
subject.  We  know  that  the  purchase  of  a 
hompstead,  and  the  removal  onto  it  can- 
not be  made  momentarily  contemporane- 
ous. It  takes  time  for  a  party  in  posses- 
sion to  move  out,  and  then  more  time  for 
the  purchaser  to  move  in.  Repairs  may 
have  to  be  made,  or  buildings  partially  or 
wholly  erected.  Now,  the  law  does  not 
wait  till  all  this  has  been  done,  and  the 

Curchaser  actually  settled  in  his  new  home 
efore  attaching  to  it  the  inviolability  of 
a  homestead.  A  purchase  of  a  homestead 
with  a  view  to  occupancy,  followed  by 
occupancy  within  a  reasonable  time,  may 
secure  ab  initio  a  homestead  invlolublllty. 
"Sec  occupation  is  nevertheless  an  essen- 
tial element  to  secure  this  inviolability." 
Again,  in  the  case  of  Monroe  v.  May,  Id. 
466,  it  was  held :  "A  purchase  of  a  home- 


stead with  a  view  to  occupancy,  followed 
by  occupancy  within  a  reasonable  time, 
receives  from  the  time  of  purchase  a  home- 
stead exemption  from  seizure  upon  execu- 
tion or  attachment."  The  facts  in  that 
case  with  reference  to  the  occupancy  are 
briefly  these:  Monroe,  the  Judgment  debt- 
or, owned  a  farm,  which  he  sold  in  No- 
vember, 1870,  receiving  in  exchange  a  bouse 
and  lot  in  Atchison  and  $ 1,600  In  notes. 
Possession,  by  agreement,  was  to  be  ox- 
changed  on  the  1st  of  March  following. 
The  exchange  was  so  made,  and  this 
city  property  was  occupied  and  claimed 
by  Monroe  and  wife  as  their  homestead. 
The  court  In  that  case  came  to  the  con- 
clusion that  the  Monroes  became  actual 
occcupants  of  this  property  witbiu  a  rea- 
sonable time  after  its  purchase,  aud  that 
it  was  exempt  to  them  as  a  homestead. 
The  time  intervening  between  the  pur- 
chase and  taking  possession  was  four 
months  or  less.  Again,  in  the  case  of  Gil- 
worth  v.  Cody,  21  Kan.  702,  it  appeared 
that  Cody,  on  December  1, 1877,  purchased 
80  acres  of  land  for  the  Purpose  of  pres- 
ent use  as  a  residence.  The  land  was  va- 
cant at  the  date  of  the  purchase.  Cody 
commenced  at  once  to  dig  a  cellar,  and 
haul  stone  for  a  dwelling  house.  On  De- 
cember 5th,  be  started  to  a  neighboring 
town  to  purchase  materials  out  of  which 
to  erect  a  dwelling  bouse.  He  made  such 
purchase,  and  returned  with  the  materials 
on  December  7th.  He  unloaded  the  mate- 
rials adjoining  the  premises  on  the  same 
day  the  premises  were  levied  on  under  the 
order  of  attachment.  Cody  continued 
the  construction  of  his  dwelling  house, 
and  completed  the  same  December  28,1877, 
and  moved  at  once  with  bis  family  into 
the  dwelling,  and  occupied  It  as  the  resi- 
dence of  himself  and  family.  Chief  Justice 
Horton,  in  delivering  the  opinion  of  the 
court,  used  the  following  language,  after 
having  reviewed  the  authorities  on  the 
subject:  "These  decisions  clearly  estab- 
lish the  doctrine  that  our  homestead  laws, 
beneficial  In  their  operation,  and  founded 
in  a  wise  policy,  should  be  liberally  con- 
strued, so  as  to  carry  out  their  spirit. 
Considered  in  this  light,  in  this  case  there 
was  such  an  actual  purpose  and  intention 
of  present  occupancy,  accompanied  with 
such  acts  on  the  part  of  the  defendant  in 
error  in  the  commencement  and  comple- 
tion of  his  dwelling,  together  with  his  res- 
idence therein  with  his  family,  that  this 
might  reasonably  be  held  to  amount  in 
substance  to  actual  occupancy  at  the  date 
of  the  levy.  While,  therefore,  we  bold, 
within  the  terms  of  the  law,  that  occu- 
pation is  an  essential  element  to  secure  a 
homestead  Inviolability,  under  the  ex- 
ceptional circumstances  which  appear 
from  the  findings  of  the  court,  the  inten- 
tions and  acts  of  the  purchaser  of  the  land 
in  controversy  may  bo  coustrued  into 
a  legal  equivalent  of  actual  occupancy  of 
such  premises.  Law  is  entitled  to  and 
can  command  respect  ouly  when  It  is  rea- 
sonable, and  adapted  to  the  ordinary 
conduct  of  human  affairs;  and  the  con- 
struction we  have  given  above  to  the 

S revisions  securing  homestead  exemptions 
i  certainly  within  their  spirit,  and  more 
in  consonance  with  a  reasonable  inter- 
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pretatiou  thereof,  tban  If  we  adopted  the 
opposite  conclusion. " 

Counsel  for  the  plain  tiffs  in  error  calls 
onr  attention  to  the  case  of  Reske  v.  Reske, 
51  Mich.  541,  16  N.  W.  Rep.  895.  The 
opinion  in  that  case  was  delivered  by  Jus- 
tice Cooler,  and  carries  the  doctrine  of  con- 
structive occupancy  for  a  homestead  to 
the  furthest  limit  yet  reached  by  any 
court,  so  far  as  we  have  been  able  to  re- 
view the  authorities.  It  appeared  In  that 
case  that  the  defendant  purchased  the  lot 
in  controversy  in  Detroit  in  January,  1880. 
He  was  a  single  man  at  the  time  of  the 
purchase,  but  soon  thereafter  married. 
He  then  fenced  the  lot,  and  commenced 
making  use  of  it.  He  built  a  barn  and 
shed,  dug  a  well,  kept  his  horses,  his  hogs, 
and  bis  poultry,  and  also  piled  wood, 
which  he  kept  for  sale,  on  the  lot.  At  first 
he  lived  at  sume  considerable  distance, 
but  afterwards  took  board  across  the 
way,  and  remained  there  while  building. 
In  the  spring  of  1881  be  obtained  figures 
from  a  builder  on  the  cost  of  a  house,  but, 
not  being  able  to  go  on,  he  did  not  then 
build.  It  was  towards  the  end  of  1882  be- 
fore they  were  able  to  pnt  up  a  house,  and 
they  were  not  living  in  it  till  1883.  In 
November,  1882,  Judgment  was  taken 
against  the  defendant,  and  execution  levied 
on  the  lot.  The  conrt  in  that  case  com- 
ments on  the  fact  that  the  defendant  was 
all  the  time  In  the  actual  occupancy  of  the 
lot,  and  was,  from  time  to  time,  doing 
various  acts  tending  towards  the  con- 
struction of  such  buildings  and  conven- 
iences as  were  required  in  order  to  make  it 
a  home.  The  period  of  time  Intervening 
between  the  purchase  of  the  lot  and  the 
levy  of  the  execution  was  a  few  months 
longer  tban  in  this  case.  It  will  be  not- 
ed, however,  that  in  this  case  it  is  express- 
ly admitted  that  there  was  not  at  any 
time  actual  occupancy  of  the  premises  by 
the  defendants  from  the  time  of  the  pur- 
chase till  the  date  of  the  levy.  In  that 
case  the  defendant  testified,  and  the  court 
quotes  from  his  testimony  the  following 
language,  "I  built  every  day  as  soon  as 
I  got  a  little  money  ahead."  Tbe  court 
evidently  took  the  view  of  the  case  that 
tbe  defendant's  delay  in  tbe  construction 
of  hie  dwelling  house  was  due  solely  to 
his  poverty,  and  that  he  was  all  the  time 
making  a  determined  enort  to  actually  fit 
the  premises  for  occupation  by  himself 
and  family.  He  not  merely  had  tbe  pur- 
pose in  his  mind  to  make  the  lot  his  home- 
stead, but  was  actually  at  work,  from 
time  to  time,  on  tbe  lot,  preparing  it  for 
a  borne.  In  the  case  of  Swenson  v.  Klehl, 
21  Kan.  533.  the  syllabus  of  tbe  case  is  as 
follows:  "(1)  Homestead  occupation. 
Occupation,  actual  or  constructive,  is  es- 
sential to  give  the  character  of  homestead 
to  premises.  (2)  *  *  *  Intent  when 
purchased.  While  occupation  need  not  al- 
ways be  instantaneously  contemporane- 
ous with  purchase  to  create  a  homestead, 
yet  the  purchase  must  always  be  with 
tbe  Intent  of  present,  and  not  simply  of  fu- 
ture, occupancy."  In  that  case  tbe  land 
was  purchased  by  tbe  execution  debtor  on 
November  13,  1876.  Tbe  Judgment  on 
wbirh  the  execution  was  issued  was  ren- 
dered in  1S73.   One  execution  was  issued 


February  5,  1877,  and  another  February 
23,  1877.  Tbe  sale  was  made  under  the 
latter  execution.  There  was  a  house  on 
the  land,  bnt  the  defeudant  failed  to  oc- 
cupy it  as  a  residence  for  more  than  a  year 
after  the  purchase,  and  in  that  case  Mr. 
Justice  Brewer,  in  the  opinion,  says: 
'"Occnpied  as  a  residence  by  the  family  of 
tbe  owner,'  is  the  language  of  the  con- 
stitution defining  a  homestead  exemption. 
We  are  aware  that  occupancy  is  not  al- 
ways possible  at  the  instant  of  purchase, 
and  that,  as  we  have  heretofore  said,  a 
reasonable  time  is  allowable  in  which  to 
prepare  for  and  to  complete  the  removal 
and  occupation  of  tbe  intended  home- 
stead, but  tbe  purchase  must  be  for  the 
purpose  and  with  the  intent  of  present, 
and  not  simply  of  future,  use  as  a  resi- 
dence." In  the  case  of  Farlin  v.  Sook,  26 
Kan.  898,  it  was  held:  "Under  the  home- 
stead exemption  laws  no  person  can  hold 
property  exempt  from  execution  or  forced 
sale  unless  tbe  property  is  'occupied  as  a 
residence  by  the  family  of  the  owner.' 
Therefore,  where  the  owner  of  the  proper- 
ty resides  upon  tbe  same,  but  his  family, 
consisting  of  a  wife  and  children,  have 
never  been  in  Kansas,  but  reside  in  Illi- 
nois, and  it  is  not,  and  never  has  been,  the 
intention  of  the  owner  to  bring  them  to 
Kansas,  or  to  have  them  reside  upon  the 
property,  held,  that  tbe  owner  cannot 
hold  the  property  exempt  from  execution 
and  forced  sale  under  tbe  homestead  ex- 
emption laws."  In  tbe  case  of  Koons  v. 
Rittenhous,  28  Kan.  359.  it  appeared  that 
a  husband  and  wife  resided  in  New  York 
in  1871.  The  husband,  desiring  to  change 
hie  place  of  residence,  came  to  Kansas,  and 
purchased  real  estate,  and  resided  there- 
on for  about  four  years,  then  sold  the 
same,  and  executed  a  deed  therefor,  repre- 
senting himself  to  be  a  single  man.  About 
a  year  afterwards  tbe  wife  came  to  Kan- 
sas, and  thereafter  resided  upou  the  land 
with  her  husband,  and  it  bad  been  at  all 
times  the  intention  of  tbe  husband  and 
wife  that  she  should  at  some  time  come 
to  Kansas,  and  reside  upon  the  land  with 
him.  It  was  held  that  the  land  had  never 
been  occupied  as  a  residence  by  the  family 
of  the  owner  in  accordance  with  the 
exemption  law,  and  that  the  deed  from 
the  husband  alone  was  thereforenot  void, 
Again,  In  the  case  of  Bradford  v.  Trust 
Co.,  47  Kan.  587,  28  Pac.  Rep.  702.  in  con- 
cluding the  opinion,  Chief  Justice  H  or  ton 
says:  "Under the  constitution, there  must 
be  occupancy  as  a  residence  by  some  one 
of  the  family  of  the  owner  to  constitute  a 
homestead." 

Wedo  not  think  there  is  any  real  conflict 
in  the  authorities  cited,  nor  do  we  think 
that  the  Michigan  case  goes  to  tbe  limit 
which  tbe  plaintiff  in  error  asks  us  to 
reach  in  this  case.  Whatever  our  views 
might  be  as  to  tbe  propriety  of  allowing 
a  debtor  to  hold  a  tract  of  land  for  a 
homestead,  whether  occupied  or  not,  we 
are  bound  to  declare  the  law  as  we  find  It, 
and,  while  this  court  in  tbe  casescited  bas 
given  the  constitutional  provision  a  lib- 
eral construction  for  the  purpose  of  ful- 
ly securing  to  needy  debtors  the  benefi- 
cent exemption  secured  to  them  by  the 
constitution,  yet  we  may  not  wholly  dis- 
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pense  with  the  requirement  of  occupancy. 
Can  it  be  said  that  these  lots,  though 
vacant  and  wholly  unoccupied  for  a  pe- 
riod of  more  than  two  years,  w<»re  in  the 
constructive  occupancy  of  the  defendants, 
because  they  were  purchased  with  the 
proceeds  of  a  former  hoineHtead,  and  the 
defendants  intended,  as  soon  as  they 
should  be  able  to  build  thereon,  to  occupy 
them?  If  we  hold  these  lots  to  have 
been  a  homestead  during  all  this  time,  by 
what  course  of  reasoning  can  we  ever  fix 
a  limit  within  which  actual  occupancy 
must  take  place?  The  admission  contained 
in  the  record  that  the  defendants  never  oc- 
cupied the  lots  or  premises  in  question 
herein  from  the  time  they  were  purchased 
by  the  defendants,  in  March,  1887,  up  to 
the  time  subsequent  to  the  making  of  the 
levy  herein,  (which  wns  on  August  19, 
1889,)  and  that  at  the  time  of  the  levy  the 
premises  were  vacant  and  unoccupied, 
seems  to  us  to  be  decisive  of  this  case ; 
and  that  the  defendants  have  admitted 
that  occupancy  by  the  family  of  the  de- 
fendants did  not  exist,  and  therefore  the 
defendants  cannot  claim  the  premises  ex- 
empt to  them  as  a  homestead.  The  fact 
that  the  defendants  took  possession  of 
the  lots  and  constrncted  a  house  thereon 
after  the  levy  of  the  execution  cannot  of 
itself  defeat  the  lien  of  the  lodgment.  Bul- 
lene  v.  Hiatt,  12  Kan.  98.  The  rights  of 
the  parties  were  flxed  at  the  time  of  the 
levy,  and  no  subsequent  act  of  the  debtor 
could  change  them.  We  find  no  error  in 
the  rulings  of  the  district  court,  and  its 
orders  will  be  affirmed.  All  the  justices 
concurring. 

(50  Kan.  726) 
PHOENIX  INS.  CO.  OF  HARTFORD  v. 
DO  LAN. 

(Supreme  Court  of  Kansas.  Feb.  11,  1893.) 
Mortgages— Foreclosure— Loss  bt  Fire— Ckbd- 
it  of  Amount  of  Folict— Evidence. 
A  dwelling  house  and  lot  were  mortgaged 
by  the  owners  to  secure  a  note,  and  the  house 
was  insured  against  loss  by  fire.  It  was  agreed 
that  the  loss,  if  any,  was  payable  to  the  mort- 
gagee or  his  aligns.  The  note  and  mortgage 
were  assigned  to  the  company  which  had  in- 
sured the  house.  The  mortgagors  conveyed  the 
property  to  D.,  who  assumed  the  payment  of  the 
mortgage  d**bt.  The  insurance  company  brought 
an  action  to  recover  upon  the  note,  and  to  fore- 
close the  mortgage  assigned  to  it.  D.  answered 
that  the  house  had  been  destroyed  by  fire,  and 
the  loss  had  accrued  to  him,  and  should  be  cred- 
ited upon  the  mortgage  debt.  It  was  ruled  that 
the  burden  of  proof  was  upon  D.,  who  offered 
in  evidence  the  insurance  policy,  and  also  a  pa« 
per  purporting  to  be  a  receipt  of  payment  by  the 
insurance  company  to  the  original  mortgagee, 
and  rested.  The  execution,  identity,  or  genuine- 
ness of  the  paper  was  not  shown.  Held,  that 
the  testimony  was  insufficient  to  show  that  a 
loss  had  occurred,  or  that  D.  wns  entitled  to  a 
credit  upou  the  mortgage  debt  for  any  loss. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Elk  county; 
M.  G.  Troup,  Judge. 

Action  by  the  Phoenix  Insurance  Com- 
pany of  Hartford,  Conn.,  against  William 
Dolan  to  foreclose  a  mortgage.  There 
wasa  Judgment  for  plaintiff  for  anamount 
less  than  he  claimed,  and  he  brings  error. 
Reversed. 


Douthitt  &  Avers,  for  plaintiff  in  error. 
Scott  &  White,  for  defeudant  iu  error. 

JOHNSTON.  J.  The  Phoenix  Insurance 
Company  of  Hartford, Coun., brought  this 
action  to  recover  on  a  promissory  note 
executed  by  Thomas  I).  Kerns  and  wife  in 
favor  of  James  H.  Tallman  for  $250,  and 
the  interest  thereon,  and  also  to  foreclose 
a  mortgage  given  by  them  to  secure  the 
same  on  a  houseand  lot  in  Howard.  The 
note  and  mortgage  were  assigned  to  the 
insurance  company,  and,  default  having 
been  made  in  the  payment,  this  action  was 
brought  against  the  makers,  and  also 
against  William  Dolan,  wbo  had  purchased 
the  mortgaged  property, and  assumed  the 
payment  of  the  mortgage  debt.  Dolan 
answered  that  when  he  purchased  the  real 
estate  it  had  upou  It  a  frame  house, 
which  was  insured  by  the  plaintiff  against 
loss  by  fire  to  the  amount  of  $250.  He 
stated  that  after  the  house  had  been  in- 
sured, and  after  he  became  the  owner 
thereof.it  was  destroyed  by  fire;  aud  he 
also  alleged  that  the  company  had  refused 
to  pay  for  the  loss  as  they  had  agreed  to 
do,  and  had  refused  to  give  the  defendant 
auy  credit  on  account  of  the  Joss.  The 
cause  was  tried  with  a  Jury,  and.  as  no 
question  was  raised  upon  the  validity  of. 
the  note  and  mortgage,  It  was  ruled  that 
the  burden  of  proof  was  upou  the  defend- 
ant. He  offered  in  evidence  the  insurance 
policy,  which  showed  the  insurance  of  the 
house  in  favor  of  Thomas  D.  Kerns  for 
$250.  It  contained  a  provision  that  the 
"loss,  if  any,  under  this  policy,  payable  to 
James  H.  Tallman,  mortgagee,  or  his  as- 
signs, as  interest  may  appear. "  There  was 
pasted  on  the  back  of  the  policy  what  pur- 
ported to  be  a  receipt  from  the  insurance 
company,  signed  by  James  H.  Tallman, 
the  mortgagee,  of  the  payment  of  $250  for 
a  loss  under  the  policy.  No  other  testi- 
mony was  offered  by  the  defendant,  nor 
were  any  admissions  made,  except  that 
the  title  of  the  mortgaged  property  had 
passed  to  William  Dolan,  and  that  he  nad 
assumed  the  payment  of  the  mortgage 
debt.  The  court  instructed  the  Jury  to 
give  Dolan  a  credit  upon  the  mortgage 
debt  of  $250,  and  by  their  verdict  this  was 
done.  The  evidence  was  wholly  insuffi- 
cient to  warrant  the  ruling  of  the  court  or 
the  verdict  that  the  jury  were  instructed 
to  return.  If  a  liability  had  arisen  against 
the  company  on  the  policy,  and  it  had 
passed  to  Dolan,  he  is  entitled  to  a  credit 
of  the  a  mount  of  the  loss  on  the  mortgage 
debt  which  he  assumed.  The  burden, 
however,  was  upon  him  to  show  that  a 
loss  had  occurred,  and  a  liability  had 
arisen  of  which  he  might  a  vail  himself  in 
this  action,  before  any  credit  could  be 
given.  He  falls  to  show  that  the  proper- 
ty bad  been  destroyed,  and,  if  there  was 
any  loss,  that  proofs  had  been  made,  and 
steps  taken  by  him  to  entitle  him  to  any 
amount  of  the  insurance  contracted  for. 
The  policy  introduced  was  sufficient  to 
show  the  original  contract  of  insurance, 
but  the  receipt  was  not  Identified  nor  its 
authenticity  shown  by  any  one.  There  Is 
nothing  to  show  where  it  was  found,  or  by 
whom  it  was  written  or  signed.  It  fails 
to  establish  that,  any  lots  had  occurred, 
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or  any  liability  had  accrued  In  favor  of 
Dolan.  If  there  was  an  actual  lose  during 
the  life  time  of  the  policy,  the  right  to  which 
accrued  in  favor  of  the  plaintiff,  the  Insur- 
ance company  cannot  avoid  the  liability 
for  the.  loss  by  the  purchase  of  the  note 
and  mortgage.  InsuranceCo.  v.  Marshall, 
48  Kan.  235,  29  Pac.  Rep.  161.  If  tbe  liabil- 
ity is  shown  by  competent  proof,  and  the 
facts  are  such  as  to  bring  It  within  the 
cited  case,  the  amount  doe  upon  the  poli- 
cy should  be  applied  as  a  payment  upon 
the  debt  secured  by  the  mortgage.  Be- 
cause of  the  insufficiency  of  the  proof  the 
ruling  of  the  court  In  directing  a  verdict  in 
favor  of  tbe  defendant  was  erroneous.  Its 
Judgment  will  therefore  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  All 
tbe  Justices  concurring. 

(23  Or.  607) 

NELSON  v.  BLAISDELL  et  at 
(Supreme  Court  of  Ores-on.   Feb.  27,  1893.) 

FOKBOLOSDRE  OF    CORPORATE  MORTGAGE— ATTOR- 
NEYS' Fees— Review  on  Appeal. 

1.  A  judgment  by  default  was  obtained 
against  a  corporation,  after  service  of  process  on 
the  manager.  He,  on  being  served,  notified  the 
president,  and  also  consulted  an  able  attorney, 
who  advised  him  that  there  was  no  defense  to 
be  made.  Held,  that  the  facts  failed  to  show 
that  the  judgment  was  obtained  by  collusion 
with  the  manager. 

2.  A  judgment  recovered  by  an  attorney 
against  a  corporation  for  professional  services 
will  not  be  disturbed,  where  the  evidence  shows 
that  the  charge  was  reasonable,  and  there  was 
no  agreement  as  to  the  amount  of  fees  to  be 
charged. 

Appeal  from  circuit  court.  Baker  coun- 
ty ;  James  A.  Fee,  Judge. 

Action  by  L.  W.  Nelson  against  S.  W. 
Blalsdell,  J.  W.  Bailey,  I.  L.  Given,  B.  F. 
Baker,  and  L.  A.  Booth,  the  Nelson  Mining 
Company.  Samuel  Howe,  Montgomery 
Howe,  William  Nelle.  David  MeClure,  Jr., 
Alfred  Abbey,  E.  Dubois,  George  Roetb, 
and  F.  V.  Drake.  From  a  judgment  sus- 
taining a  judgment  recovered  by  F.  V*. 
Drake  against  the  Nelson  Mining  Com- 
pany for  professional  services  as  an  at- 
torney, the  Nelson  Mining  Company, 
Samuel  Howe,  Montgomery  Howe,  Wil- 
liam Nelle,  David  MeClure,  Jr.,  Alfred  Ab- 
bey, E.  Dubois,  and  George  Roetb  appeal. 
Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BEAN,  J.: 

This  suit  was  brought  by  L.  W.  Nelson 
against  S.  W.  Blalsdell,  F.  V.  Drake,  tbe 
Nelson  Mining  Compauy,and  certain  of  Its 
stockholders,  to  enforce  tbe  specific  per- 
formance of  a  contract  made  between 
Nelson  and  the  defendant  corporaflon  in 
May,  1889.  The  facts  are  that  on  Novem- 
ber 12, 1887. the  plaintiff  sold  to  tbe  defend- 
ant corporation  a  certain  hydraulic  placer 
mine  in  Baker  county  known  as  the  "Nel- 
son Mine,  "for  the  sum  of  $300,000,  of  which 
$25,000  was  paid  in  cash,  $50,000  secured 
by  mortgage  on  certain  property  belong- 
ing to  the  corporation,  known  as  tbe 
"Auburn  Dltcb  Property;"  and,  of  the  re- 
mainder of  tbe  purchase  price,  $115,000 
was  to  be  paid  Novembor  12,  1888,  and 
$100,000  ou  November  12,  1889.  By  the 
terms  of  the  contract  of  sale  the  deeds  for 


the  property  were  to  be  held  In  escrow  by 
the  Merchants' National  Bank  of  Portland 
until  the  entire  purchase  price  should  be 
paid,  and  then  delivered  to  tbe  defendant 
corporation.  This  sale  was  made  through 
the  agency  of  defendant  Blalsdell,  who 
bad  previously  obtained  an  option  on  tbe 
mine,  and  who  was  one  of  tbe  promoters 
and  organizers  of  the  Nelson  Mining  Com- 
pany, which  was  organized  and  incorpo- 
rated for  the  purpose  of  buying  this  min- 
ing property.  Under  his  agreement  with 
Nelson,  Blalsdell  was  to  receive  as  a  com- 
pensation for  making  the  sale  25  per  cent, 
of  the  purchase  price,  when  the  same 
should  be  paid;  and  this  agreement  wae 
unknown  to  his  associates  in  the  Nelson 
Mining  Company,  who  understood  and 
believed,  and  Blalsdell  so  represented  to 
tbem,  that  tbe  mine  could  not  be  pur 
chased  for  less  than  $300,000,  and  that  he 
was  to  receive  from  Nelson  no  commission 
on  tbe  sale.  Immediately  after  tbe  pur 
chase  of  the  mine  by  tbe  Nelson  Mtninu 
Company,  It  entered  into  possession  there 
of,  and  commenced  to  operate  it,  with 
Blalsdell  as  superintendent,  but  soon  be 
came  Involved  in  litigation  witn  the  farm 
ers  owning  land  along  the  sources  of  wa 
ter  supply  for  the  mine,  concerning  water 
rights,  when, for  the  purposeof  placing  all 
the  title  to  tbe  property  in  the  defendant 
corporation,  the  better  to  enable  it  to 
condnct  such  litigation,  by  mutual  agree- 
ment the  deeds  held  In  escrow  by  the  Mer- 
chants' National  Bank  were  delivered, 
and  tbe  balance  of  tbe  purchase  price  se- 
cured by  a  mortgage  to  Nelson  on  the 
property.  About  this  time  Nelson  In- 
dorsed and  delivered  to  Blalsdell  the  $50,- 
000  note  and  mortgage  on  the  Auburn 
ditch  property,  to  be  held  by  him  until 
November  12, 1888,  the  date  when  tbe  pay- 
ment of  $115,000  would  be  due  Nelson  from 
tbe  company,  as  security  to  that  amount 
for  his  commissions  in  case  the  purchase 
price  should  be  paid  in  accordance  with 
tbe  terms  of  the  contract,  and  with  the 
understanding  that,  If  the  payments  were 
not  ho  made,  the  note  and  mortgage 
should  be  returned  to  Nelson.  The  com- 
pany entirely  failed  and  neglected  to  make 
the  payments  as  agreed ;  and  in  May,  1889, 
Nelson,  at  the  urgent  request  of  Blalsdell, 
went  to  Oakland,  Cal..  the  home  office  of 
the  company,  and  effected  a  compromise 
and  settlement  with  it,  which  is  known  in 
this  case  as  the  "May  Agreement."  and 
which  Is,  in  effect,  an  agreement  for  tbe 
rescission  of  the  contract  of  sale  from 
Nelson  to  tbe  company.  By  this  agree- 
ment Nelson  was  to  surrender  up  the  notes 
of  the  company,  and  cause  Its  mortgages 
given  to  secure  their  payment  to  be  can- 
celed, and  ultimately  to  receive  back  the 
property,  after  the  company  had  been  re- 
imbursed for  certain  moneys  advanced  and 
expended  by  it  in  operating  tbe  mine,  and 
paying  off  certain  liens.  Altbough  Nelson 
canceled  of  record  the  mortgages  held  by 
him,  he  was  nnable  to  comply  with  the 
agreement,  because  Blalsdell  refused  to 
surrender  up  for  cancellation  the  $50,000 
note  and  mortgage  on  the  Auburn  ditch 
property,  held  as  security  for  his  commis- 
sions, and  in  November,  1889,  one  Bailey, 
to  whom  he  had  assigned  the  note  witb- 
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oat  consideration,  began  a  suit  In  the  cir- 
cuit court  for  Baker  county  to  foreclose 
tbe  mortgage,  making  service  upon  Blais- 
deli  as  manager  of  thedefendantcompany, 
wbo  suffered  a  default,  and  a  decree  of 
foreclosure  was  entered  in  December  of  tbe 
same  year.  On  September  25,  1889,  tbe  de- 
fendant Drake,  wbo  was  the  attorney  for 
the  Nelson  Mining  Company  in  tbe  water- 
right  litigation  and  other  legal  matters, 
recovered  a  judgment  by  default  against 
the  company  for  $  11,963.30.  being  the  bal- 
ance of  a  $ 15,000  fee  charged  by  him  for 
services  as  attorney.  Executions  were  is- 
sued on  the  Bailey  and  Drake  Judgments, 
and  levied  upon  tbe  property  of  the  com- 
pany, whereupon  this  suit  was  begun  by 
Nelson  to  enforce  tbe  May  agreement,  or 
foreclose  his  mortgagee,  as  the  court 
might,  under  the  facts,  decree.  In  his 
complaint  he  alleges  that  the  Bailey  de- 
cree and  Drake  Judgment  am  each  fraudu- 
lent and  void,  and  the  result  of  a  collusion 
between  Blaisdell  and  Drake  to  obtain 
title  to  the  mining  property,  and  deprive 
him  of  bis  rightsin  the  premises.  The  Nel- 
son Mining  Company,  Blaisdell,  Drake, 
and  the  Individual  stockholders  of  the  Nel- 
son Mining  Company,  whoare  defendants, 
have  each  answered  separately;  tbe  indi- 
vidual stockholders  Joining  with  plaintiff 
in  alleging  and  claiming  by  their  answer 
that  tbe  Bailey  decree  and  Drake  Judgment 
are  both  the  result  of  fraud  and  collusion 
between  Blaisdell  and  Drake,  and  an  at- 
tempt to  obtain  title  to  the  mine,  and  de- 
fraud tbem  out  of  their  interest  in  the 
company  property.  A  decree  was  ren- 
dered in  tbe  court  below  setting  aside  the 
Bailey  decree,  and  canceling  the  950,000 
note  and  mortgage  upon  which  it  was 
based ;  enforcing  the  terms  and  conditions 
of  tbe  May  agreement;  holding  the  Drake 
Judgment  valid,  but  subordinate  and  sub- 
ject to  tbe  rights  of  the  plaintiff.  From 
so  much  of  tbe  decree  as  sustains  the 
validity  of  the  Drake  Judgment,  the  indi- 
vidual stockholders  of  the  Nelson  Mining 
Company  have  appealed. 

C.  B.  Bellinger  and  Snow  &  McCamant, 
for  appellants.  J.  B.  CI  eland  and  Frank 
V.  Drake,  for  respondent. 

BEAN,  J.,  (after  stating  the  facts.)  A 
motion  was  tiled  in  this  court  to  dismiss 
the  appeal  on  the  ground  that  the  an- 
swer of  the  individual  stockholders,  con- 
taining affirmative  allegations  against 
Drake,  and  the  charge  contained  therein, 
are  uot  germane  to  the  original  suit 
brought  by  Nelson  to  enforce  the  May  con- 
tract, and  cannot  be  litigated  therein.  But, 
as  the  appealing  defendants  have  failed  to 
sustain  tbe  averments  of  their  answer  by 
tbe  evidence,  it  is  unnecessary  to  consider 
the  motion  to  dismiss;  and  we  shall  put 
this  decision  on  tbe  merits,  assuming  that 
in  a  suit  to  foreclose  a  mortgage,  or  to  en- 
force the  specific  performance  of  a  writ- 
ten contract,  against  a  corporation,  the 
individual  stoctc holders  of  the  corpora- 
tion, on  being  made  parties,  may  litigate 
in  the  same  suit  tbevalidityof  a  judgment 
against  tbe  corporation. 

Defendant  Drake,  wbo  is  an  attorney  of 
this  court,  residing  in  Portland,  was  in 
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May,  1888,  employed  by  the  then  manager 
of  the  company,  B.  F.  Baker,  with  tbe 
knowledge  andconsent  of  tbe  directors,  as 
attorney  for  tbe  company  in  the  water 
litigation,  and  other  matters  requiring 
legal  advice,  with  no  agreement  an  to  the 
amonnt  of  bis  fees.  By  the  terms  of  bis 
employment  be  was  to  subordinate  all  his 
other  business  to  tba  t  of  the  company,  and 
hold  himself  in  readiness  at  all  times  to 
attend  to  the  business  of  tbe  company. 
These  water  cases  were  originally  com- 
menced in  Baker  county,  but  on  the  appli- 
cation of  the  defendunt  company  were 
transferred  to  the  federal  court,  where  a 
long,  protracted,  and  sharply-contested 
litigation  ensued,  Involving  substantially 
tbe  entire  value  of  the  mine;  for,  without 
tbe  water  rights,  the  mine  was  practical- 
ly valueless.  That  the  defendant  Drake 
rendered  tbe  services  for  tbe  company  ac- 
cording to  agreement  is  not  questioned ; 
but  the  claim  is  that  tbe  amount  charged 
by  him  is  unreasonable,  and  largely  in  ex- 
cess of  tbe  value  of  tbe  services  rendered, 
and  that  his  Judgment  was  obtained  by 
fraud  and  collusion  with  Blaisdell,  the 
manager  of  tbe  company.  A  critical  ex- 
amination of  the  evidence  has,  in  our 
opinion,  failed  to  disclose  any  foundation 
for  either  of  these  claims.  There  is  no  evi- 
dence, so  far  as  we  can  9nd,  showing  or 
tending  to  show  any  collusion  between 
Blaisdell  and  Drake  concerning  tbe 
amount  of  attorney's  fees,  or  the  recovery 
of  bis  judgment;  but,  when  process  in  tbe 
Drake  action  was  served  on  Blaisdell,  he 
not  only  immediately  notified  tbe  president 
of  tbe  company  in  California,  but  consult- 
ed an  able  attorney  in  Portland,  and  was 
advised  by  bim  that  Drake's  charges  were 
reasonable,  and  it  would  be  useless  to  at- 
tempt to  defend  tbe  action.  Not  only  this, 
but  the  directors,  and  several,  if  not  all,  of 
the  appealing  stockholders,  were  in  Tor  mod 
of  this  actlou  end  judgment  in  November, 
18S9,  but  took  no  steps  to  open  up  the  de- 
fault, or  defend  the  action.  So  far  as  this 
record  discloses,  the  corporation  never 
has  at  any  time  questioned  the  validity 
of  tbe  Judgment,  or  the  reasonableness  of 
the  attorney's  charges,  notwithstanding 
the  appealing  stockholders  obtained  con- 
trol of  tbecorporation  before  this  case  was 
submitted  to  the  court  below,  and  the 
company  appeared  at  the  bearing,  by  its 
attorney,  who  was  content  to  try  tbe 
case  on  the  answer  tiled,  which  neither 
contests  nor  denies  the  validity  of  the 
Drake  Judgment.  It  is  true  this  answer 
was  prepared  by  Drake  while  he  was  at- 
torney for  the  company;  but  after  the 
change  in  the  management,  and  the  sub- 
stitution of  another  attorney.no  attempt 
was  made  to  amend  the  answer,  or  put 
in  Issue  the  validity  of  the  Drake  judg- 
ment, but  the  case  was  tried,  and  is  now 
before  this  court  for  hearing,  on  the  an- 
swer as  originally  tiled.  And  besides,  from 
the  great  preponderance  of  the  testimony, 
the  amount  charged  by  Drake  was  not  an 
unreasonable  fee  for  bis  services.  Judges 
Williams,  Whalley,  and  Olmsted,  United 
States  District  Attorney  Mays,  T.  A. 
Stephens,  W.  M.  Gregory,  and  others,  all 
reputable  attorneys  of  long  standing  in 
this  court,  agree  In  testifying  that  tbe 
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services  rendered  by  Drake  were  reason- 
ably worth  the  amount  charged  therefor. 
Judge  Williams  says:  "Some considerable 
time  ago, — a  year  ago,  perhaps, — 1  had  a 
conversation  with  Col.  Drake  about  this 
ease,  in  which  he  stated  quite  a  nnmber  of 
the  facts,  and  described,  to  some  extent, 
bis  Hervices.  Subsequently  to  that  I  was 
engaged  In  a  suit  In  which  Bheppard  was 
a  party,  and,  I  think,  Mr.  Nelson  and  the 
Nelson  Mining  Company  was  another  par- 
ty, in  which  I  obtained  some  insight— not 
very  extensive — into  the  case;  and  I  have 
heard  the  evidence  given  by  Col.  Drake, 
read  on  this  occasion.  My  Judgment  is 
that  it  would  be  somewhere  between  $10,- 
00©  and  $ 15,000;  that  that  would  be  a  rea- 
sonable compensation  for  the  services  in 
that  case."  Judge  Whalley,  who  was  con- 
sulted professionally  by  Blaisdell  when  the 
action  was  commenced,  and  at  that 
time  looked  into  the  merits  of  Drake's 
fees,  also  testified:  "I  was  once  spoken 
to  in  reference  to  this  matter,  for  the  pur- 
pose of  estimating  the  value  of  Mr.  Drake's 
services.  Ac  that  time  the  explanation 
given  to  me  was  not  as  full  as  It  has  been 
In  tbe  question  just  addressed  tome,  but  I 
bad  an  opportunity  at  that  time  of  exam- 
ining -the  brief  that  is  referred  to  in  the 
question.  After  lookng  over  the  whole 
thing,  considering  the  am  omit  of  property 
Involved.  I  then  stated,  as  I  now  state, 
that  I  think  that  $10,000  would  have  been 
an  exceedingly  low  fee;  and  I  do  not  think 
that  $15,000,  under  the  circumstances, 
would  be  a  high  one."  Judge  Olmsted, 
who  was  attorney  for  the  plaintiffs  in  the 
water-right  litigation,  and  in  two  other 
cases  against  the  company,  and  is  there- 
fore especially  qualified  to  testify  on  that 
subject, says :  *  I  was  present  during  most 
of  the  time  the  testimony  was  being  tak- 
en in  those  cases,  except  about  ten  days. 
I  know  of  tbe  services  rendered  by  Col. 
Drake;  know  the  character  of  the  cases, 
and  the  property  involved.  An  ordinary 
and  reasonable  charge  for  a  like  service,  in 
ray  experience  of  sixteen  years'  practice  in 
Oregon,  would  be  about  $12,000.  I 
wouldn't  put  It  less  than  that.  I  know  it 
took  a  good  deal  of  time.  Then,  there 
was  an  ex  tensive  lot  of  records  to  look  up. 
There  was  an  endless  amount  of  work." 
To  the  same  effect  Is  the  testimony  of  the 
other  witnesses  mentioned.  From  these 
considerations,  we  conclude,  therefore, 
that  the  decree  of  the  court  below  should 
be  affirmed,  and  it  is  so  ordered. 


(23  Or.  68) 

FIRST  NAT.  BANK  OF  ARLINGTON  v. 
CECIL. 

(8apreme  Court  of  Oregon.  Feb.  13,  1893.) 

Promissory  Notb — Consideration  —  Agreement 
to  Forbear. 
1.  Where  a  signer  of  a  Joint  and  several 
note  assigned  bis  property  to  defendant,  and 
thereupon  plaintiff,  the  payee  of  the  note,  to  in- 
duce defendant  to  sign,  said,  "Unless  you  sign 
the  note,  we  will  contest  the  conveyance," 
whereopon  defendant  signed,  a  mere  forbear- 
ance by  plaintiff  to  attack  the  conveyance  with- 
out any  agreement  on  his  part  to  forbear  was 
not  a  sufficient  consideration  to  support  de- 
fendant's promise  to  pa  v. 


2.  In  such  case,  whether  there  was  an 
agreement  by  plaintiff  to  forbear,  either  express 
or  implied,  was  a  question  for  the  jury. 

3.  The  fact  that  the  note  itself  imported  a 
consideration  was  not  sufficient  to  support  de- 
fendant's promise,  he  not  becoming  a  party  to 
it  at  its  inception,  and  not  having  partaken  of 
the  original  consideration;  and  the  words  "val- 
ue received"  therein  gain  no  additional  mean- 
ing by  defendant's  signature,  and  import  no 
other  consideration  than  that  signified  when 
the  note  was  originally  given. 

On  rehearing.  Reversed. 

For  prior  report,  see  81  Pac.  Rep.  61. 

BEAN,  J.  This  cause  was  originally 
submitted  on  briefs,  without  an  oral  ar- 
gument, and,  as  the  brief  of  appellant  was 
confined  largely  to  a  discussion  of  the 
points  passed  upon  in  the  opinion  filed, 
tbe  alleged  error  of  the  trial  court  in  giv- 
ing and  refusing  certain  Instructions,  al- 
though assigned  as  error,  and  noted  in 
tbe  brief,  escaped  our  attention,  and  was 
not  considered.  The  contention  for  ap- 
pellant is  that,  although  an  agreement  by 
plaintiff  to  forbear  instituting  proceed- 
ings to  set  aside  the  conveyance  from  F. 
Cecil  to  defendaut,  and  an  actual  forbear- 
ance by  it,  would  be  a  good  and  sufficient 
consideration  for  the  execution  of  the  note 
by  defendant, and  that  there  was  evidence 
from  which  the  jury  might  find  such  an 
agreement,  yet  that  question  was  not 
submitted  to  tbe  Jury,  but  the  court  in- 
structed them, in  effect,  that  mere  forbear- 
ance by  plaintiff,  without  an  agreement  to 
forbear,  would  be  a  sufficient  considera- 
tion for  defendant's  promise.  The  defend- 
ant requested  the  court  to  charge  the  jury 
that  "the  mere  forbearance  of  plaintiff.  If 
you  should  find  that  there  was  such  for- 
bearance, to  attack  u  conveyance  of  prop- 
erty from  F.  Cecil  to  the  defendant,  with- 
out any  agreement  to  forbear  on  the  part 
of  th3  plaintiff,  would  not  be  a  sufficient 
consideration  to  sustain  the  contract  lu 
question,  even  thongh  tbe  plaintiff  did  for- 
bear to  attack  such  conveyance  on  ac- 
count of  the  defendant,  having  signed  the 
note  in  question.  This  was  refused,  and 
the  following  given:  " If  you  believe  from 
the  evideuce  that  when  the  defendant 
signed  the  note  sued  upon  he  did  so  to  in- 
duce the  plaintiff  not  to  attack  the  con- 
veyance of  property  theretofore  made  by 
Frank  Cecil  to  himself,  then  I  charge  you 
that  there  was  a  good  and  sufficient  con- 
sideration for  his  so  signing."  From  the 
instruction  refivied  and  the  one  given  it  Is 
apparent  the  theory  of  the  trial  court 
was  that  an  agreement  on  the  part  of 
plaintiff  to  forbear  to  attack  the  convey- 
ance from  Frank  Cecil  to  defendant  was 
not  necessary  to  support  the  defendant's 
promise,  but,  if  the  note  was  signed  by 
defendant  to  induce  plaintiff  to  so  forbeur, 
it  was  a  sufficient  consideration.  *  This 
was  manifest  error.  An  agreement  by  a 
creditor  to  forbeur  prosecuting  his  claim, 
and  an  actual  forbearance  by  him,  is  a 
good  consideration  to  sustain  a  promise 
of  a  third  person  to  pay  the  claim,  (Rob- 
inson v.  Gould,  11  Cush.  55,  and  Bish. 
Gout.  S  63;)  but  a  mere  forbearance,  with- 
out such  a  promise,  is  not.  **  A  mere  for- 
bearance to  sue,"  says  Rlgelow, J„  "with- 
out any  promise  or  agreement  to  that  ef- 
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feet,  by  the  holder  of  a  note,  forms  no 
sufficient  consideration  for  a  guaranty.  It 
is  a  mere  omission  on  the  part  of  the  cred- 
itor to  exercise  his  legal  right,  to  which  he 
is  not  bound  by  any  promise,  and  which 
he  may  at  any  moment,  and  at  his  own 
pleasure,  enforce."  Mecorney  v.  Stanley, 8 
Cusb.  87.  And  this  is  so  although  the  act 
of  forbearance  was  induced  by  the  defend- 
ant's promise.  Manter  v.  Churchill,  127 
Mass.  31.  An  agreement  to  forbear  maybe 
Inferred  by  the  jury  from  the  fact  of  for- 
bearance and  the  circumstances  under 
which  it  was  exercised,  and.  as  we  have 
already  held,  there  was  sufficient  evidence 
in  this  cnae  to  go  to  the  Jury  on  that  ques- 
tion; but  whether  there  was  such  an 
agreement  on  the  part  of  the  plaintiff,  ei- 
therexpress  or  implied,  ought  to  have  been 
submitted  to  the  Jury.  It  was  argued 
for  the  plaintiff  that  the  note  itself  im- 
ports a  consideration,  and,  in  the  absence 
of  any  evidence  on  the  part  of  the  defend- 
ant showing  a  want  of  consideration,  the 
plaintiff  was  entitled  to  a  verdict,  and  the 
error  of  the  court  in  Instructing  the  jury 
did  not  prejudice  the  defendant.  But,  as 
the  defendant  did  not  partake  In  the -orig- 
inal consideration  of  the  note  by  becom- 
ing a  party  to  It  at  Its  inception,  the 
plaintiff,  in  order  to  recover  against  him, 
was  bound  to  show  a  valid  consid- 
eration for  his  promise;  otherwise  it  was 
nudum  pactum, and  void.  Without  a  new 
and  independent  consideration,  the  legal 
effect  of  bis  signing  the  note  was  that  he 
became  a  party  to  «n  old  note,  which  had 
long  been  made  and  delivered  to  the  payee 
us  a  completed  con  tract  on  a  consideration 
wholly  past  and  executed,  and  moving 
solely  between  the  original  makers  and 
the  plaintiff,  and  not  to  a  new  contract  on 
a  new  and  additional  consideration  as  be- 
tween the  payee  and  himself.  The  words 
"for  value  received"  gain  no  new  or  addi- 
tional meaning  by  the  defendant's  signa- 
ture, and  import  no  other  or  further  con- 
sideration than  that  which  they  signified 
when  the  note  was  given;  and,  without 
some  proof  of  a  new  consideration,  plain- 
tiff cannot  recover,  because  the  complaint 
avers  that  the  note  was  not  signed  by 
defendant  until  long  after  it  was  delivered 
to  the  plaintiff  by  the  original  promisors. 
Green  v.  Shepherd,  5  Allen,  589.  It  fol- 
lows, therefore,  that  the  Judgment  must 
be  reversed,  and  a  new  trial  ordered. 


(23  Or.  448) 

MITCnELL  &  LEWIS  CO.  v.  DOWNING 
et  al. 

(Supreme  Court  of  Oregon.   Jan.  30,  1803.) 

Nonsuit  —  Payment  or  Sheriff's  Charges— Va- 
cating Judgment. 

1.  'Under  Hill's  Code,  §  246,  providing  that 
a  judgment  of  nonsuit  may  be  given  against 
plaintiff  on  his  motion  "at  any  time  before  trial, 
unless  a  counterclaim  has  been  pleaded,"  the 
court,  on  granting  the  motion,  should  see  that 
the  costs  of  its  officers  are  paid;  and  it  is  prop- 
er, on  a  nonsuit,  to  render  judgment  against 
plaintiff  in  favor  of  a  sheriff  for  his  expense  of 
keeping  property  held  under  attachment,  to  be 
taxed  as  costs  and  disbursements,  and  the  sher- 
iff will  not  be  required  to  bring  a  separate  ac- 
tion. 


2,  An  affidavit  to  support  a  motion  to  set 
aside  the  judgment  showed  that  when  plaintiff 
and  defendant  were  making  a  settlement  the 
sheriff  informed  them  that  the  costs  were  $94, 
which  sum  plaintiff  agreed  to  pay;  that  after- 
wards the  sheriff  claimed  there  was  due  him 
$217;  that  the  sheriff's  petition  for  judgment 
had  not  been  answered  because  of  the  failure  of 
the  junior  counsel  to  receive  directions  from  the 
senior  counsel.  Held,  that  the  judgment  should 
bo  set  aside,  since  the  affidavit  shows  an  ex- 
cusable neglect  on  the  part  of  the  junior  coun- 
sel, and  an  equitable  estoppel  against  the  sher- 
iff, in  regard  to  the  amount  claimed,  that 
should  have  been  tried  by  the  court 

Appeal  from  circuit  court,  Jackson  coun- 
ty ,  Lionel  R.  Webster.  Judge. 

Attachment  by  the  Mitchell  &  Lewis 
Company  against  F.  T.  Downing  and  an- 
other. From  an  order  denying  a  motion 
to  set  aside  a  judgment  for  costs  in  favor 
of  James  G.  Blrdsey,  as  sheriff,  plaintiff 
up  peal  8.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MOORE,  J.: 

This  is  an  appeal  from  an  order  of  the 
court  refusing  to  set  aside  a  Judgment, 
and  grows  out  of  the  following  facts: 
Plaintiff  commenced  an  action  against  the 
defendants.  Downing  et  al.,  and  caused  a 
writ  of  attachment  to  be  issued,  which 
was  placed  in  the  hands  of  James  G.  Blrd- 
sey, sheriff  of  Jackson  county,  for  service, 
who,  iu  pursuance  thereof,  attached  and 
took  into  his  possseslon  some  live  stock 
and  other  personal  property  of  the  defend- 
ants. Before  the  Issues  were  Joined  a  set- 
tlement was  had  between  the  parties,  and 
plaintiff  agreed  to  pay  the  costs,  which 
the  sheriff  reported  to  be  $94.30,  and  on 
February  7, 1891,  moved  the  court  for  an 
order  dismissing  the  action.  A  contro- 
versy then  arose  between  the  plaintiff  and 
the  sheriff,  in  which  he  claimed  that  there 
was  due  him  on  account  of  feed  furnished 
for  the  stock  attached,  for  maintaining 
a  keeper  of  the  property,  and  for  his  dis- 
bursements, the  sum  of  $217.15,  instead  of 
$94.30,  as  had  been  reported.  On  April  1, 
1891,  the  sheriff  filed  an  Itemized  account 
of  bis  claim,  and  petitioned  the  court  for 
its  allowance  and  approval,  and  prayed 
for  a  judgment  against  the  plaintiff  for 
the  amount,  to  be  taxed  as  costs  and  dis- 
bursements. On  April  13, 1891,  the  court 
made  an  order  that  a  certified  copy  of  th« 
petition  be  served  upon  R.  A.  Miller,  plain- 
•  tiff's  attorney,  giving  him  10  days  after 
such  service  within  which  to  answer  or 
object  thereto.  On  April  18, 1891,  Mr.  Mil- 
ler demurred  to  the  petition,  on  the 
ground  that  the  court  had  no  Jurisdiction 
of  the  person  of  the  plaintiff  nor  of  the 
subject  of  the  action.  This  demurrer  was 
on  September  4,  1891,  overruled  by  the 
court,  and  plaintiff  given  till  the  9th  of 
that  month  to  answer.  On  September  11. 
1N91,  the  court,  upon  the  failure  of  the 
plaintiff  to  further  plead,  approved  and 
allowed  the  claim  of  the  sheriff,  rendered 
Judgment  against  the  plaintiff  for  the 
amount,  which  was  taxed  and  entered  as 
costs  and  disbursements  In  favor  of  the 
sheriff,  and  dismissed  the  action  of  the 
plaintiff  against  the  defendants.  On  Octo- 
ber 8,  1891,  plaintiff's  attorney  tiled  his 
affidavit,  and  those  of  others,  in  which 
he  showed  that  he  was  acting  as  the  jun- 
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ior  counsel  for  plaintiff,  and  that,  In  conse- 
quence of  the  failure  to  receive  directions 
from  the  senior  counsel,  he  bad  failed  to 
file  objections  to  the  petition  within  the 
time  allowed,  and  moved  the  court  to  set 
aside  the  Judgment,  and  allow  him  to 
plead  to  the  merits  of  the  petition.  The 
court  took  this  motion  under  advisement, 
and  on  April  13,  1892,  denied  the  same, 
from  which  order  and  Judgment  the  plain- 
tiff appeals. 

C.  M.  Idleman  and  R.  A.  Miller,  for  ap- 
pellant.   Wm.  M.  Colvig,  for  respondents. 

MOORE,  J.,  (after  stating  the  facts.) 
There  are  two  questions  presented  by  this 
appeal .  First,  the  right  of  the  court  to 
enter  Judgment  against  plaintiff  in  favor 
of  the  sheriff,  to  be  taxed  as  costs  and  dis- 
bursements; and,  necond,  whether  there 
had  been  an  abnse  of  discretion  in  refus- 
ing to  set  asde  the  judgment. 

Section  246  of  Hill's  Code  provides  that 
a  Judgment  of  nonsuit  may  be  given 
against  the  plaintiff  on  his  motion  at  any 
time  before  trial,  unless  a  counterclaim 
has  been  filed  as  a  defense.  The  right  to 
dismiss  an  action  is  not  an  absolute  one, 
which  the  plaintiff  can  exercise  without 
leave  of  the  court.  It  is  addressed  to 
the  discretion  of  the  court,  and  may,  in 
some  instances,  such  as  infancy,  misjoin- 
der, and  a  few  others,  be  granted  without 
the  payment  of  costs.  In  all  other  cases, 
as  a  general  rule,  a  nonsuit  must  be 
granted  by  the  court  only  when  the  plain- 
tiff has  paid  the  costs.  It  is  the  duty  of 
the  court,  in  dismissing  an  action  upon 
plaintiff's  motion,  to  see  that  the  costs  of 
its  officers  are  paid,  or  to  render  judgment 
against  him  for  the  amount.  It  has  been 
uniformly  held  that  a  plaintiff  cannot  dis- 
miss his  action  without  the  payment  of 
costs.  Young  v.  Bush,  36  How.  Pr.  241. 
At  common  law,  there  were  no  costs  by 
that  nume,  but  when  the  plaintiff  failed 
he  was  amerced  for  presenting  his  false 
claim;  and.  when  judgment  was  rendered 
against  the  defendant,  he  was  fined  for 
resisting  the  Just  claim  of  the  plaintiff. 
Hence  costs  by  statute  grew  out  of  these 
fines  at  common  law.  By  the  statute  of 
this  state  costs  are  the  amounts  awarded 
the  prevailing  party  as  attorneys'  fees, 
and  take  the  place  of  the  common-law 
fines.  Disbursements  are  the  fees  of  offl- 
**ers,  and  all  other  expenses  necessarily  in- 
curred in  the  preparation  for  and  trial  of 
causes,  for  which  the  statute  has  pre- 
scribed the  amount  to  be  paid;  and  it  is 
made  the  duty  or  the  clerk  to  tax  the 
same  when  Judgment  is  rendered,  and  any 
person  aggrieved  thereby  may  appeal  to 
the  court  or  judge  and  have  the 'taxa- 
tion reviewed.  The  expense  of  keeping 
property  held  under  attachment  is  neither 
costs  nor  a  disbursement,  under  the  stat- 
ute, since  the  reason  a  bleness  of  such 
charges  is  not  and  cannot  be  fixed  by 
law;  and  hence  the  clerk,  who  is  only  a 
ministerial  officer,  cannot  determine  the 
amount  due,  nor  tax  the  same,  and  the 
only  person  authorized  to  determine  the 
reasonableness  of  such  charges  is  the 
court  or  Judge.  "The  court  will  see  that 
its  officers  do  their  whole  duty,  and  will 


hold  them  to  a  strict  performance  of  ev- 
ery requirement  of  the  law;  and,  while 
this  is  true,  it  will  also  see  that  the  Just 
and  reasonable  charges  of  its  officers  are 
fully  paid.  *  *  *  When,  therefore,  a 
sheriff,  at  the  instance  of  the  plaintiff, 
levies  upon  the  property  of  the  defendaut 
and  incurs  expenses  id  securing  it,  he 
will  not  be  driven  to  an  action  to  recover 
his  costs  and  fees  in  case  the  proceedings 
are  dismissed  by  the  order  of  the  plain- 
tiff. In  such  case  Judgment  will  be  entered 
in  his  favor  against  the  plaintiff,  and  ex- 
ecution will  be  issued  therefor. "  Murfree, 
Sher.  §  1079.  In  Bank  v.  Tncker,  (Colo. 
Sup.)  3  Pac.  Rep.  217,  a  sheriff  had  at- 
tached property,  and  appointed  a  keeper 
thereof.  The  action  was  subsequently 
dismissed,  aud  the  clerk  taxed,  as  a  part 
of  the  costs,  the  expense  of  the  keeper, 
and  judgment  was  rendered  against  the 
plaintiff  for  this  amount.  The  court,  in 
passing  upon  this  question,  said:  "To 
require  the  institution  of  a  separate  suit 
in  every  case  where  the  sheriff  falls  to  col- 
lect fees  in  advance  would  be  disastrous 
to  litigants  as  well  as  himself.  There  is 
no  necessity  for  such  rule.  If  these  ex- 
penses are  allowed  as  costs,  and  taxed 
by  the  clerk,  the  party  dissatisfied  can,  by 
a  motion  to  retax,  as  fully  and  fairly  in- 
quire into  and  try  the  legality,  justice, 
and  reasonableness  of  the  same  as  he 
could  in  another  action."  In  Schneider  v. 
Sears,  13  Or.  76,  8  Pac.  Rep.  841,  Thayer, 
J.,  says:  "Jn  all  such  cases  the  officers 
should  be  repaid  the  amount  of  money 
reasonably  expended  in  that  behalf.  But 
in  all  cases  where  it  is  possible  to  apply 
to  the  court  for  directions  in  regard  to 
such  matters  the  application  should  be 
made.  The  court  has  a  right  to  control 
the  sheriff  in  such  affairs,  and  its  atten- 
tion should  be  called  to  the  matter 
whenever  it  reasonably  can  be;  and  I  be- 
lieve the  court  should  audit  and  allow  the 
expenses  in  all  such  cases."  The  law  re- 
quires the  sheriff  to  act  promptly  in  the 
service  of  a  writ  of  attachment,  and  the 
court  holds  him  to  a  strict  performance  of 
every  duty  connected  therewith.  Often 
writs  of  attachment  reach  him  by  mail, 
and,  if  he  delayed  their  execution  till  the 
plaintiff  could  send  him  the  necessary 
means  to  pay  his  costs  and  to  defray  the 
incidental  expenses  of  removing  and 
guarding  attached  property,  which  cau 
never  be  fully  determined  in  advance,  the 
claim  sough t/to  be  secured  might  become 
wholly  lost.  The  sheriff  is  the  plaintiff's 
agent,  and  must  do  all  in  his  power  to  en- 
force the  writ  and  secure  theclaim.  What 
encouragement  would  there  be  for  a  sher- 
iff to  make  extra  endeavors  to  secure  a 
claim  if,  when  he  had  made  a  levy,  and 
been  obliged  to  incur  expense  in  maintain- 
ing a  keeper,  in  storing  the  attached  goods, 
or  in  making  any  other  necessary  outlay 
of  money,  the  plaintiff  could,  upon  his 
own  motion,  and  without  consulting  the 
officer,  dismiss  the  action,  and  thus  com- 
pel the  sheriff  to  commence  proceedings 
against  him  to  enforce  the  payment  of  his 
Just  claim— a  claim  in  which  the  sheriff 
had  no  personal  or  pecuniary  interest ; 
one  in  which  the  money  must  be  paid  to 
others,  who  had  done  the  work,  or  fur- 
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Dished  the  supplies,  and  for  which  the 
sheriff  was  primarily  liable?  There  would 
be  neither  Justice  nor  reason  Id  such  a  rule. 
The  sheriff  should,  In  such  cases,  be  paid 
promptly  fur  his  service,  and  reimbursed 
for  such  reasonable  sums  of  mouey  as  he 
bad  been  obliged  to  incur  in  the  care  of 
the  attached  property.  The  reasonable- 
ness of  these  changes  should  be  determined 
by  the  court  or  Judge  upon  the  presenta- 
tion of  the  sheriff's  claim  and  proof  of  the 
Justice  thereof.  The  plaintiff  should  have 
notice  of  the  claim,  and  be  allowed  to 
object  thereto;  and,  when  the  court  or 
Judge  determined  what  was  Just  and  rea- 
sonably due  tbe  sheriff,  that  sum  should 
be  taxed  and  entered  as  costs  and  dis- 
bursements against  the  plaintiff  and  in  fa- 
vor of  tbe  officer.  It  is  only  by  such 
means  that  prompt  and  efficient  service 
•in  reasonably  be  expected  from  a  sheriff. 

Tbe  affidavits  filed  in  support  of  the  mo* 
tion  to  set  tbe  Judgment  aside  showed 
that  when  plaintiff  and  defendants  were 
negotiating  a  settlement  application  was 
made  to  the  officer  for  a  statement  of  tbe 
costs  and  other  expenses  of  the  action, 
who  Informed  them  that  they  were  f 94.30, 
and  that  upon  this  basis  the  settlement 
was  effected,  which  sum  plaintiff  agreed 
to  pay.  That  thereafter  tbe  sheriff  set  up 
a  claim  of  f  217.15  as  tbe  amount  due.  The 
affidavits  also  showed  that  It.  A.  Miller 
was  the  junior  counsel  in  the  case,  and 
that,  when  the  demurrer  was  overruled 
by  the  court,  he  at  once  asked  the  advice 
of  the  senior  counsel,  but  that  the  letter 
from  tbem  containing  their  Instructions 
did  not  reach  him  until  after  tbe  Judgment 
had  been  entered.  Tbe  record  shows  that 
tbe  Judgment  was  entered  September  11, 
1891;  the  motion  to  set  the  same  aside 
was  made  on  the  8th  of  tbe  next  month ; 
thecourt  took  the  same  under  advisement 
until  April  13, 1892;  and  tbe  notice  of  ap- 
peal was  filed  and  served  July  1,1892.  The 
respondents  moved  to  dismiss  the  appeal 
for  the  reason  that  tbe  same  bad  not  heeu 
taken  within  six  months  from  the en try  of 
the  Judgment.  While  tbe  motion  for  a 
new  trial  was  pending  there  was  no  final 
Judgment  from  which  an  appeal  could  be 
taken.  Tbe  appellant  bad  a  right  to  rely 
upon  that  motion,  and  till  it  was  disposed 
of  there  was  no  final  Judgment.  In  Rail- 
road Co.  v.  Doane,  105  Ind.  92,  4  N.  E.  Rep. 
419,  tbe  court,  in  a  similar  case,  says:  "It 
is  quite  clear  that,  If  the  appellant  had 
brought  up  this  case  before  a  ruling  on  the 
motion,  tbe  appeal  would  have  been  dis- 
missed, on  the  ground  that  it  was  pre- 
maturely taken."  Every  motion  to  set  a 
Judgment  aside  is  addressed  to  tbe  sound 
discretion  of  the  court,  and  will  not  be 
reviewed  unless  there  appears  to  have 
been  an  abuse  of  such  discretion.  It  up- 
pears  to  us  that  the  affidavits  and  an- 
swer presented  show  that  there  was  an 
excusable  neglect  on  tbe  part  of  R.  A.  Mil- 
ler, as  Junior  counsel,  and  that  there  was 
an  equitable  estoppel  against  tbe  sheriff, 
that  should  have  been  tried  by  tbe  court, 
or  Judge,  in  relation  tothearaountclaimed 
by  the  sheriff.  For  these  reasons  the  judg- 
ment will  t»e  reversed,  and  inquiry  had  up- 
on the  issues  entered. 
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JOHNSON  v.  FANNO. 
(Supreme  Court  of  Oregon.  Feb.  27,  1893.) 
Appeal —  Assignment  op  Ekkoks. 
Assignments  of  errors,  stating  merely 
that  the  court  erred  in  admitting  testimony  of- 
fered by  plaintiff  and  objected  to  by  defendant; 
in  excluding  testimony  offered  by  defendant  and 
objected  to  by  plaintiff;  "in  giving  instructions 
to  the  jury,  and  which  were  excepted  to  by  de- 
fendant, and  the  exception  allowed;"  and  oth- 
er errors  apparent  on  the  face  of  the  record,'* 
—are  insufficient,  and  not  reviewable  by  the  ap- 
pellate court    Herbert  v.  Dufur,  82  Pac  Rep. 
302,  followed. 

Appeal  from  circuit  court,  Washington 
county ;  F.  J.  Taylor,  Judge. 

Action  by  A.  H.  Johnson  against  A.  R. 
Fanno  to  recover  possession  of  real  prop- 
erty. From  a  judgment  for  plain  tiff,  de- 
fendant appeals.  Affirmed. 

T.  H.  Tongue  and  R.  Stott,  for  appel- 
lant. W.  W.  Thayer,  R.  Williams  and  I* 
A.  McNary,  for  respondent. 

PER  CURIAM.  This  is  an  appeal  from 
a  judgment  reudered  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  in  an  ac- 
tion to  recover  possession  of  real  property. 
The  assignments  of  error  in  the  notice  of 
appeal  are  as  follows:  "(1)  Error  of  the 
court,  committed  at  tbe  trial  of  this 
cause,  In  admitting  testimony  offered  by 
tbe  plaintiff,  and  objected  to  by  the  defend- 
ant. (2)  Error  of  the  court,  committed 
at  the  trial  of  this  cause,  in  excluding  tes- 
timony offered  on  behalf  of  the  defeurlant, 
and  objected  to  by  the  plaintiff.  (3)  Error 
of  the  court, committed  at  the  trial  of  this 
cause,  in  giving  instructions  to  the  Jury, 
and  which  were  excepted  to  by  defendant, 
and  the  exception  allowed.  (4)  Other  er. 
rore  apparent  upon  tbe  face  of  the  record." 
Hurler  the  rule  announced  by  this  court  in 
the' recent  case  of  Herbert  v.  Dufur,  32 
Pac.  Rep.  302,  each  of  these  assignments 
of  error  are  manifestly  insufficient,  and  do 
not  present  any  question  for  review  in 
this  court,  and  the  Judgment  of  the  court 
below  must  be  affirmed. 


(tt  Or.  628) 

GOODNOTJGH  v.  POWELL,  Clerk,  et  aL 
(Supreme  Court  of  Oregon.   Feb.  27,  1893.) 
Taxes— Injunction. 
The  spreading  on  the  assessment  rolls  of 
a  certain  increase,  made  by  the  board  of  equal- 
ization, in  the  assessment  on  mortgages,  will 
not  be  restrained,  but  relief  must  be  sought 
after  attempted  collection  of  the  tax,  and  on 
payment  of  the  amount  conceded  to  be  due. 

Appeal  from  circuit  court,  Multnomah 
county;  T.  A.  McBride,  Judge. 

Suit  by  Ira  Gooduough  against  T.  C. 
Powell  and  others  for  injunction.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Affirmed. 

Geo.  H.  Williams  and  Raleigh  Stott,  for 
appellant.  W  T. Hume, DIst.Atty., George 
E.  Chamberlain,  Atty.  Gen.,  and  John  H. 
Hall,  for  respondents. 

LORD,  C.  J.,  (orally.)  The  importance 
of  this  case  requires  us  to  promptly  decide 
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it,  and  we  hare  only  been  able  to  exam- 
ine the  authorities  cited  by  counsel,  and 
reach  onr  conclusion  upon  the  facts,  but 
have  been  unable  to  prepare  a  written 
opinion.  The  suit  was  brought  by  appel- 
lant to  restrain  respondent  T.  C.  Powell, 
as  clerk  of  the  county  court  of  Multnomah 
county,  from  extending  upon  the  assess- 
ment roll  of  said  county  any  greater  sum 
than  80  per  cent.  Increase  upon  the  as- 
sessed valuation  thereon,  as  fixed  by  the 
county  assessor  of  said  county,  and  fur- 
nished to  the  secretary  of  state  and  state 
board  of  equalisation  by  said  county  clerk, 
the  said  board  of  equalisation  having 
raised  the  assessment  of  mortgages  on 
said  roll  from  an  asseesed  valuation  of  60 
per  cent,  of  their  cash  value  to  100  per 
cent.,  or  to  their  actual  cash  value;  and 
also  to  restrain  the  governor,  secretary  of 
state,  and  state  treasurer  from  apportion- 
ing to  Multnomah  county  its  proportion 
of  state  taxes  to  be  levied  and  collected 
for  the  year  1893  at  any  sum  greater  than 
It  wonld  be  if  the  mortgages  ou  said  roll 
were  assessed  at  65  per  cent,  of  their  face 
value,  appellant  claiming  that  real  prop- 
erty is  only  assessed  on  said  roll  at  66  per 
cent,  of  its  cash  value,  and  that  the  as- 
sessment of  mortgages  at  their  face  value 
is  in  violation  of  section  32,  art.  1,  of  the 
state  constitution,  requiring  that  "all  tax- 
ation shall  be  equal  and  uniform;"  and 
that  "said  assessment  was  made  arbitra- 
rily, and  with  the  intent  to  discriminate 
against  mortgages  and  in  favor  of  other 
real  estate,  the  said  board  of  equalization 
well  knowing  that  the  assessment  upon 
said  mortgages  was  85  per  cent,  higher 
than  the  assessment  on  lots  and  agricultur- 
al lands."  The  general  doctrine  is  well 
established  that  courts  of  equity  will  re- 
strain by  injunction  the  collection  of  taxes 
that  are  fraudulent,  or  that  would  load 
to  a  multiplicity  of  suits,  or  produce  Irrep- 
arable injury,  or,  if  the  property  is  real 
estate,  that  would  cast  a  cloud  upon  the 
title  of  the  complainant ;  but  It  Is  equally 
well  established  that  courts  of  equity  will 
not  interfere  with  the  collection  of  taxes 
unless  they  are  void,  or  levied  without 
authority,  and  not  then  unless  the  taxpay- 
er has  paid  or  tendered  each  taxes  as  are 
legal;  nor  will  equity  restrain  an  extension 
of  a  tax  on  the  tax  books  unless  wholly 
unauthorized,  and  void  in  all  its  parts.  In 
Glass  Co.  v.  McCaleb,  Hi  111.562,  Walker,  J., 
Hays:  "If  any  portion  of  the  tax  is  valid, 
then  thecourt  will  never  interposeuutil  the 
taxes  have  been  extended  ou  the  collect- 
or's books,  and  not  then  until  the  taxpay- 
er has  paid  or  tendered  such  taxes  as  are 
legal.  The  court  will  not  stay  a  tax  which 
is  legal  because  some  portion  of  it  may  be 
Illegal  and  void.  The  legal  portion  must 
be  paid  without  hindrance  or  obstruc- 
tion." In  State  Railroad  Tax  Cases,  92 
U.S.  617,  Mr.  Justice  Miller  says:  "It  is 
not  sufficient  to  say  in  the  bill  that  they 
are  ready  and  willing  to  pay  whatever 
may  be  found  due.  They  must  first  pay 
what  is  conceded  to  be  due,  or  what  can 
be  seen  to  be  due  on  the  face  of  the  bill,  or 
be  shown  by  affidavits,  whether  conceded 
or  not.  before  the  preliminary  injunction 
should  be  granted.  The  state  is  not  to  be 
thus  tied  up  aa  to  that  of  which  there  is 
oo  contest  by  lumping  it  with  that  which 
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is  really  contested.  It  the  proper  officer 
refuses  to  receive  a  part  of  the  tax.it  must 
be  tendered,  and  tendered  without  tut 
condition  annexed  to  a  receipt  in  full  for 
all  the  taxes  assessed."  Kee,  also,  Bank  v. 
Kimball,  108  U.  8. 732,  and  Investment  Co.  v. 
Parrlsh,  24  Fed.  Hep.  198.  This  practice  is 
not  observed  in  the  present  suit,  for  the 
reason  that  the  tax  is  not  yet  extended 
on  the  assessment  rolls  by  the  officer,  nor 
its  collection  sought  to  be  enforced  against 
the  claimant.  If  the  assessment  upon 
mortgages  is  fraudulent,  and  made  with 
the  intent  to  discriminate  against  him  in 
that  particular,  and  for  the  part  or 
amonnt  alleged,  it  will  be  time  enough  to 
hear  complainant  after  the  taxes  are  ex- 
tended, and  their  collection  sought  to  be 
enforced  against  him  upon  his  payment  of 
the  amount  of  tax  c-  i  ceded  to  be  due. 
The  Judgment  is  affirmed,  and  the  bill  dis- 
missed. 


(23  Or.  4W) 

CONLON  v.  OREGON  8.  L.  ft  U.  N.  BY.  OO. 

(Supreme  Court  of  Oregon.    Feb.  27,  1803.) 

Acoidhnt  to  Railroad  Employs  —  DErucrivB 
Bridgb — Assumption  or  Risk  —  Nboligbkob — 

QUESTION  VOB  JORT. 

1.  A  shoveler  to  clear  an  obstruction  from  a 
railroad  track  does  not  assume  the  risk  of  acci- 
dent from  defects  in  a  bridge  over  which  he 
rides  in  going  to  his  work,  where  proper  care  on 
the  part  of  the  company  would  nave  detected 
the  defects  and  prevented  the  accident. 

2.  Whether  it  was  negligence  for  a  railroad 
company  to  send  out  a  train  loaded  with  work- 
men without  making  any  investigations  as  to  the 
conditions  of  a  bridge  over  which  it  must  pass 
is  a  question  for  the  jury,  there  having  been  an 
unusually  severe  storm  since  it  was  inspected. 

Appeal  from  circuit  court,  Washington 
county;  Frank  J.  Taylor,  Judge. 

Action  by  Franris  Conlon  against  the 
Oregon  Short  Line  &  Utah  Northern  Rail- 
way Company  for  personal  injuries. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Affirmed. 

W.  W.  Cotton  and  Zera  Snow, for  appel- 
ant. A.  S.  Bennett  and  8.  B.  Huston,  for 
respondent. 

LORD,  C.  J.  This  is  an  action  to  recov- 
er damages  for  personal  injuries  received 
by  the  plaintiff  while  in  the  service  of  the 
defendant.  The  injury  was  caused  by 
the  wreck  of  a  work  train  from  the 
falling  of  •  a  bridge  over  which  the 
plaintiff  was  being  carried  on  the  line  of 
the  defendant's  road.  For  a  day  or  so 
prior  to  the  accident  there  had  been  un- 
usual storms,  causing  dirt  and  rock  from 
the  adjacent  mountains  to  slide  down  up- 
on the  track  and  obstruct  it  at  different 
places,  so  as  to  Impede  and  finally  to  stop 
the  passage  of  trains  for  several  days. 
On  the  night  before  the  accident  the  storm 
was  accompanied  by  a  heavy  fall  of  warm 
rain,  which,  together  with  the  melting 
snow,  swelled  the  stream  spanned  by  the 
bridge  in  question  into  a  freshet.  The  of- 
ficers in  charge  of  the  passenger  train, 
which  had  come  down  the  night  before 
the  accident,  found  a  slide  below  the 
bridge,  and,  with  the  laborers  accompany- 
ing that  train,  had  undertaken  to  clear  the 
slide,  to  that  they  might  run  the  train 
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through  to  Bonneville,  but,  finding  that 
they  would  be  unable  to  clear  the  track  of 
the  slide  that  night,  they  backed  the  train 
up  to  Cascade  Locks,  and  side  tracked  It, 
and  during  the  uight  the  heavy  fall  of 
wnrm  rain  occurred  which  closed  the 
road  for  traffic.  The  next  morning  the 
plaintiff  was  engaged  by  the  defendant  as 
a  shoveler,  to  aid  lu  removing  the  dirt 
and  other  obstructions  from  the  track, 
and  In  pursuance  of  orders  went  on  the 
work  train,  with  other  shovelers,  for  the 
immediate  purpose  of  being  carried  down 
to  this  slide  below  the  bridge,  which  had 
been  discovered  the  night  previous,  to 
help  remove  It  from  the  track;  and  while 
beiug  so  carried  over  the  bridge  it  gave 
way  and  precipitated  the  train,  with  the 
plaintiff  acd  other  laborers,  some  20  feet 
into  tho  creek  below.  As  to  the  cause  of 
the  bridge  giving  way  the  evidence  for  the 
plaintiff  tended  to  show  that  the  founda- 
tion of  the  center  bents  had  been  gradual- 
ly undermined  by  the  action  of  the  water 
in  the  creek  for  some  time  prior  to  the  ac- 
cident; that  the  bridge  had  settled,  and 
at  different  times  had  been  wedged  up  so 
that  the  bolts  by  which  the  stringers 
were  fastened  to  the  bents  were  drawn 
out  of  the  bents,  leaving  nothing  to  hold 
them  in  place  but  the  weight  of  the  bents 
themselves.  It  also  appears  from  the  evi- 
dence that  the  defendant  had  but  one 
track  walker  on  the  fight-mile  section  of 
its  road  upon  which  this  bridge  stood, 
and  that  he  had  not  been  over  this  bridge 
for  two  days  prior  to  the  accident;  that 
the  defendant  had  sent  out  the  train 
which  was  carrying  the  plaintiff  over  its 
road  to  the  place  where  the  slide  below 
the  bridge  obstructed  it,  without  having 
previously  sent  any  one  over  its  road,  or 
made  any  investigation  to  ascertain  its 
condition,  or  the  condition  of  its  bridges. 
Substantially  the  state  of  facts  Involved 
in  the  case  at  bar  has  been  before  this 
court  in  the  case  of  Knabtla  v.  Railway 
Co.,  21  Or.  136,  27  Pac.  Rep. 91,  and  CarlHon 
v.  Railroad  Co.,  21  Or. 450. 28  Pac.  Rep.  497, 
and  in  this  same  case  upon  an  appeal  from 
a  judgment  rendered  upon  a  verdict  in 
favor  of  the  plaintiff  in  Conlun  v.  Railroad 
Co.,  21  Or.  402,28  Pac.  Rep.  501,  so  that 
any  further  statement  of  the  facts  In  de- 
tail is  unnecessary. 

The  defendant  claims  that  under  the 
facts,  an  disclosed  by  the  evidence,  It  wan 
not  liable  for  the  injury  which  the  plaintiff 
sustained,  because  "  the  risk  arising  from 
the  plaintiff's  employment  in  assisting  to 
remove  the  obstructions  from  the  track 
was  not  increased  by  any  act  or  omission 
or  commission  of  the  defendant."  But 
the  correctness  of  this  proposition  de- 
pends  upon  the  fact  whether  the  de- 
fendant was  negligent  in  not  using 
proper  care  before  the  storm  to  keep 
the  bridge  in  repair,  or  to  ascertain  the 
condition  of  the  track  or  bridge  after 
the  storm;  for,  if  the  injury  which  the 
plaintiff  sustained  was  the  result  of  an 
omission  of  the  defendant  to  take  proper 
precautionary  measures,  either  before  ur 
after  the  storm,  to  lessen  or  avoid  the 
liability  to  accident,  it.  did  not  arise  out 
of  any  risk  which  the  plaintiff  assumed 
as  incident  to  his  employment.   For  in- 


juries occurring  to  other  parties  by  the 
same  accident,  this  court,  in  applying  the 
law  to  a  like  state  of  facts  in  Carlson  v. 
Railway  Co.,  21  Or.  450,  28  Pac.  Rep.  497, 
by  Bean,  J.,  said  that, if  "the  danger  were 
increased  by  the  negligence  of  the  master 
to  use  proper  care  before  the  storm  to 
keep  the  bridge  In  repair,  or  to  ascertain 
the  condition  of  the  track  or  bridge  after 
the  storm,  or  to  take  due  and  proper  pre- 
cautionary measures  to  prevent  accidents, 
as  the  exigency  of  the  situation  might 
require,  he  did  not  assume  such  risks. 
The  fact  that  the  track  was  knowo  to  be 
in  a  dilapidated  condition  and  out  of  re- 
pair did  not  relieve  the  master  of  the  dis- 
charge of  his  duty  In  the  premises.  The 
deceased  could  still  expect  from  it  the  exer- 
cise of  such  care  and  vigilance,  and  require 
it  to  takesuch  precautionary  measures  to 
prevent  accidents,  as  the  exigencies  of  the 
case,  having  due  regard  to  the  safety  of 
its  employes,  would  suggest  to  prudent 
and  cautious  men  experienced  In  that  par- 
ticular branch  of  railroad  business.*  The 
risk  which  the  plaintiff  assumed  was  only 
such  as  belonged  to  the  work  of  a  shoveler 
engaged  to  clear  slides  and  other  obstruc- 
tions from  the  track.  He  was  not  out  on 
tne  road,  as  counsel  say,  for  the  purpose 
"of  finding  out  where  the  road  needed  re- 
pairing," but  to  aid  in  clearing  the  track 
where  It  was  obstructed  by  slides.  He 
was  not  a  mechanic  or  bridge  carpenter, 
and  had  nothing  to  do  with  the  repairing 
of  bridges,  nor  knew  that  any  bridges 
were  out  of  repair.  It  may  be  admitted 
that,  if  the  performance  of  his  duties  had 
required  that  he  should  rideoverthe  track 
from  place  to  place  where  his  services  were 
needed  to  clear  the  track  of  obstructions, 
the  risk  he  assumed  Included  the  danger  of 
bridges  being  undermined  orswept  out  by 
freshets  or  floods,  when  they  occurred  from 
inevitable  accident,  bnt  not  when  the  dan- 
ger might  have  been  ascertained  and 
averted  in  time  to  avoid  the  Injury  by  the 
exercise  of  reasonable  care,  or  of  proper 
precautions.  If  the  bridge  was  out  of  re- 
pair before  the  storm,  owing  to  the  grad- 
ual undermining  of  the  center  bents  from 
the  action  of  the  water  for  the  time  indi- 
cated by  the  evidence  for  the  plaintiff,  ami 
the  defendant,  by  ordinary  careiulness  and 
inspection,  could  have  ascertained  and 
known  its  condition,  and  under  such  cir- 
cumstances, and  after  such  an  unusual 
storm,  when  it  knew  that  its  track  was 
obstructed  b3*  a  slide  below  the  bridge, 
and  thut  its  work  train  must  cross  It  in 
carrying  the  shovelers  to  their  place  of 
service,  it  was  the  duty  of  defendant  to 
send  some  one  over  its  track,  and  espe- 
cially over  this  bridge,  to  inspect  it  and 
ascertain  whether  It  was  In  a  safe  condi- 
tion, before  it  sent  a  heavy  engine  and  ca- 
boose loaded  with  laborers  over  it;  or  if 
the  center  hents  were  In  a  good  condition 
before  the  storm,  and  were  undermined 
and  washed  out  by  the  freshet  after  the 
storm,  and  the  defendant  could  have  as- 
certained the  weakened  and  dangerous 
condition  of  the  bridge  by  reason  thereof, 
after  it  happened  and  before  the  accident, 
by  the  exercise  of  reasonable  care  or  pre- 
cautions by  sending  out  a  track  walker 
on  the  track,  or  in   sending  some  one 
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ahead  of  the  train;  and  d|d  nut  do  bo,  the 
rink  arose  from  its  negligence,  and  the  de- 
fendant would  be  liable  for  the  injury  aus- 
taioed. 

In  our  judgment,  the  trial  court,  guid- 
ed by  the  principles  of  law  declared  in  the 
cases  referred  to,  which  involved  injuries 
to  other  parties  by  the  same  accident, 
properly  submitted  in  ltn  charge  all  these 
questions  to  the  jury  for  their  determina- 
tion. In  Knahtla  v.  Railway  Co.,  supra, 
the  court  says:  "It  had  but  one  track 
walker  on  this  section  of  the  road,  whose 
duty  it  was  to  pass  over  the  road  during 
the  night,  and  he  had  not  been  over  this 
bridge  for  forty-eight  hours;  and  we 
think  It  was  a  question  for  the  jury  to  say 
whether,  under  these  circumstances,  with 
such  extraordinary  storms  prevailing,  it 
was  negligence  for  the  defendant  to  send 
out  the  train  upon  which  the  plaintiff  was 
being  carried,  without  making  any  inves- 
tigation to  ascertain  the  condition  of  the 
bridges  over  which  it  was  to  be  carried." 
And.  again,  iu  Carlson  v.  Railway  Co.,  su- 
pra, the  court  says:  "Whether  the  de- 
fendant, by  the  exercise  of  reasonable  care 
and  vigilance,  could  have  anticipated  and 
prevented  or  provided  against  the  acci- 
dent, and  whether  it  was  the  duty  of  the 
defendant,  in  the  exerdse  of  reasonable 
care  and  prudence,  under  the  facts  of  this 
particular  case, to  have  sent  men  ahead  of 
the  train  on  which  the  deceased  was  beiug 
<*arrled  to  Inspect  and  examine  the  bridge 
before  attempting  to  go  over  it  with  the 
train,  are  all  questions  of  fact  for  the  jury." 
Whether  it  was  a  proper  precaution,  un- 
der the  facts,  to  send  out  a  man  in  ad- 
vance of  the  trains,  was  a  question  prop- 
erly submitted  to  the  jury.  If  it  was  a 
necessary  and  reasonable  precaution,  the 
plaintiff  bad  a  right  to  assume  that  the 
defendant  had  done  it.  It  was  the  duty 
of  the  defendant  to  exercise  reasonable 
care,  or  to  take  such  precautionary  meas- 
ures as  the  requirements  of  the  situation 
demanded;  and  whether  the  defendant 
used  such  care,  or  took  such  precautions 
as  were  necessary  under  the  circumstan- 
ces, as  shown  by  the  evidence,  was  a  ques- 
tion of  fact  to  be  submitted  to  the  Jury  for 
their  determination  under  appropriate  in- 
structions from  the  court. 

The  claim  of  the  defendant  that  the 
accident  was  not  due  to  any  negligence 
on  its  part,  but  was  owing  to  an  unusual 
freshet  produced  by  an  unprecedented 
storm. — something  against  which  no  care 
or  vigilance  could  anticipate  or  provide, 
— the  instructions  of  the  court  fully  met. 
In  such  case  the  injury  was  to  be  regarded 
as  simply  an  accident  that  could  not  be 
foreseen  by  reasonable  care  and  vigilance, 
and  for  which  the  defendant  would  not  be 
liable.  Nor  did  the  court  fail  in  its  in- 
structions in  respect  to  the  general  duty 
of  the  master  to  keep  its  road  in  good  re- 
pair and  safe  condition,  to  say  that  such 
duty  must  be  considered  with  some  quali- 
fication when  the  road  bad  become  dilap- 
idated and  out  of  r?pair,  and  is  in  the 
process  of  reconstruction,  and  the  em- 
ploye engaged  in  its  repair  is  required  in 
the  course  of  his  employment  to  ride  over 
it,  so  far  as  the  same  was  applicable  to  the 
facts  of  this  case. 


After  carefully  examining  the  record,  it 
is  our  judgment  that  the  instructions 
given  by  the  trial  court  fully  met  every  as- 
pect of  the  case  as  presented  by  the  evi- 
dence, and  that  the  jury  were  properly  ap- 
prised of  tbelr  duty  in  the  premises.  We 
shall  not,  therefore,  consider  the  case  fur- 
ther than  to  say  that  we  have  examined 
the  instructions  asked  by  the  defendant, 
and  think  that  the  law  in  them  applicable 
to  the  case  is  covered  by  the  instructions 
given  by  the  court.  These  instructions, 
however,  are  open  to  the  criticism  sug- 
gested by  the  court  in  Knahtla  v.  Railway 
Co.,  supra.  They  are  JflJin  number,  nearly 
all  of  them  very  long  and  argumentative, 
and  would  incumber  many  pages  to  pre- 
sent them.  The  plaintiff  likewise  prepared 
a  long  series  of  instructions  which  he  sub- 
mitted to  thecourt  and  asked  to  be  given. 
It  was  doubtless  expected  that  the  charge 
of  thecourt  would  be  made  up  from  these 
instructions,  as  is  done  in  some  of  our  cir- 
cuits, but  the  trial  court,  as  we  shall  sup- 
pose, after  examining  and  using  them  as 
advisory,  proceeded  to  charge  the  Jury  In 
its  own  language  by  a  connected  aeries  of 
instructions  fairly  covering  the  material 
issues  presented  by  the  case.  The  counsel 
for  the  plaintiff  highly  commends  this 
practice  in  the  trial  court  as  better  cal- 
culated to  enlighten  the  jury,  and  to  aid 
them  in  reaching  aright  verdict,  and  in  this 
opinion  he  is  sustained  by  that  eminent 
jurist,  Cockrill,  C.  J„  who  said:  "The 
charge  is  made  up  wholly  of  requests  for 
instructions  from  the  parties,  and  the  two 
theories  of  the  case  presented  by  them  are 
not  so  consistent  and  harmonious  as  to 
render  it  an  easy  task  for  the  jury  to  de- 
termine where  their  duty  lay.  The  fault 
is  inherent  iu  the  practice  of  giving  in  a 
charge  to  the  Jury  the  requests  for  instruc- 
tions prepared  by  counsel.  They  are  not 
uncommonly  framed  with  a  view  of  giving 
the  greatest  advantage  to  the  side  which 
presents  them,  and  do  not  in  that  event 
tend  to  lighten  the  labors  of  the  Jury; 
and  when  they  are  accurately  and  fairly 
framed  on  both  sides,  and  involve  no  con- 
tradictions, the  issues  are  presented  in 
disconnected  propositions  of  law  which 
the  jury  will  find  more  difficult  to  compre- 
hend than  in  a  charge  presenting  all  the 
issues  on  a  single  phase  of  the  case  to- 
gether in'  close  contrast,  and  presenting 
:  he  whole  law  of  the  case  as  emanating 
irom  the  court  without  apparent  instiga- 
tion Trom  either  side.  What  can  be  a 
greater  paradox  in  the  administration  of 
justice,  or  more  confounding  to  a  Jury, 
than  for  a  court  to  say  to  them,  as  is 
sometimes  done:  'For  the  plaintiff  the 
court  declares  tho  law  to  be  this;  for  the 
defendant,  so;  and  on  Its  own  motion,  as 
follows,'— as  though  there  were  three  sides 
to  a  legal  proposition  which  the  jury  are 
at  liberty  to  choose?  It  is  the  duty  of 
counsel  to  present  their  prayers  for  in- 
structions in  order  to  aid  the  court,  and 
to  show  their  position  in  the  case  on  ap- 
peal; but  the  better  rule  for  the  court 
would  be  to  treat  the  request  only  as 
counsel's  suggestions  of  what  they  desire 
to  call  the  jury's  attention  to,  and  to  em- 
body no  more  than  the  substance  of  them 
'in  the  charge.   The  practice  of  making 
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ap  the  charge  from  the  requests  for  in- 
•trnctions  prepared  by  counsel  leads  to 
the  constantly  recurring;  argument  in  this 
court  that  the  charge  to  the  Jury  is  incon- 
sistent and  misleading,  and  has  resulted 
In  the  remanding  of  many  canses,  and 
perhaps  the  miscarriage  of  Justice  in  many 
others,  by  the  indulgence  of  the  presump- 
tion that  the  Jury  was  able  to  reconcile 
the  apparent  inconsistencies  or  penetrate 
the  obscurities  of  the  charge."  Davis  v. 
Railway  Co..  58  Ark.  129,  13  S.  W.  Rep.  801. 
The  Judgment  is  affirmed. 

(St  Or.  680)  1 

MORRISON  v.  McATBBL 
(Supreme  Court  of  Oregon.   Feb.  27,  1803.) 

Breach  of  Contract  —  Measure  of  Damages  — 
Expectancy  of  Life— Evidbnos— Conflicting 
Instructions— Notice  of  Appeal. 

3L  In  1872,  plaintiff,  who  was  then  80  years 
old.  and  M.  agreed  that  M.  would  support 
plaintiff  during  his  natural  life  in  consideration 
of  his  labor,  and  plaintiff  thereupon  entered  the 
service  of  M.,  and  continued  to  serve  therein 
until  1890,  when  M.  died,  without  making  any 
provision  for  the  support  of  plaintiff.  Held,  in 
an  action  against  M.  s  executor,  that  plaintiffs 
measure  of  damages  was  a  sum  which,  togeth- 
er with  its  income  at  a  reasonable  rate  of  in- 
terest, and  what  plaintiff  could  reasonably  con- 
tribute to  his  support  by  labor,  would  be  suffi- 
cient to  maintain  him  from  the  time  of  the 
breach  of  the  contract  to  the  end  of  his  life. 

2.  While  mortality  tables  are  proper  evi- 
dence in  estimating  the  probable  length  of 
plaintiffs  life,  they  are  not  conclusive,  and  it 
was  error  to  confine  the  jury  to  such  evidence 
alone. 

3.  Where  the  court  instructed  the  jury  at 
defendant's  request  that,  if  they  found  for 
plaintiff,  they  should  "deduct  from  the  amount 
otherwise  necessary  to  support  [him]  any 
amount  which  he  could  reasonably  earn  during 
the  same  time  for  himself,"  and,  at  plaintiffs 
request,  that,  if  they  found  for  plaintiff,  to 
"assess  his  damage  at  such  sum  as  will  give 
him  a  reasonable  support  during  the  probable 
length"  of  his  life  after  M.'s  death,  the  in- 
structions were  conflicting  and  misleading,  and 
constituted  reversible  error. 

4.  Under  Hill's  Code;  §  637,  providing  that 
"the  notice  of  appeal  shall  specify  the  grounds 
of  error  with  reasonable  certainty,"  it  is  not 
necessary  that  the  notice  shall  specify  the  par- 
ticular reasons  upon  which  it  is  claimed  the  rul- 
ing is  erroneous,  when  such  ruling  is  challenged 
as  not  the  law  as  applicable  to  the  case,  it  being 
sufficient  to  specify  the  particular  ruling  on 
which  appellant  relies  as  error  without  stating 
the  reasons  therefor. 

Appeal  from  circuit  court,  Wasco  coun- 
ty;  W.  h.  Bradshaw,  Judge. 

Action  by  Jonathan  Morrison  against 
B.  C.  McAtee,  executor  of  William  McAtee, 
deceased.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Reversed. 

A.  S.  Bennett  and  J.  L.  Story,  for  appel- 
lant.  B.  S.  Huntington,  for  respondent. 

BEAN,  J.  This  Is  an  appeal  from  a  Judg- 
ment In  favor  of  the  claimant,  rendered  in 
a  proceeding  under  section  1134  of  Hill's 
Code,  to  enforce  the  claim  of  Jonathan 
Morrison  against  the  estate  of  William 
McAtee,  deceased,  for  an  alleged  breach  of 
contract  made  between  plaintiff  and  de- 
ceased, by  which  the  latter  agreed  to  sup- 
port the  former  daring  his  life  in  consid- 
eration of  such  services  as  be  might  be 
able  to  render.   From  the  claim  as  pre- 


sented to  and  rejected  by  the  executor, 
and  which  forms  the  basis  of  this  proceed- 
ing, it  appears  that  in  April,  1872,  the 
claimant,  who  was  then  61  years  of  age, 
and  the  deceased  entered  into  an  oral 
agreement,  whereby  It  was  agreed  that 
the  claimant  should  work  for  the  deceased 
as  a  blacksmith  and  general  farm  laborer 
as  long  as  he  might  live  or  might  be  able, 
and,  In  consideration  thereof,  the  deceased 
should  support  and  maintain  him  daring 
the  term  of  his  natural  life.  In  pursuance 
of  this  agreement  the  claimant  entered  in- 
to the  service  of  the  deceased,  and  contin- 
ued to  work  for  him  without  any  .compen- 
sation other  than  his  maintenance  and 
support,  performing  such  labor  as  he  was 
required  and  was  able  to  perform  until  the 
12th  day  of  November,  1890.  when  McAtee 
died,  leaving  a  will,  but  making  no  provi- 
sion for  the  support  and  maintenance 
of  the  claimant,  and  his  personal  rep- 
resentatives have  failed  and  neglected  to 
comply  with  the  contract.  As  the  impor- 
tant question  on  this  appeal  arises  on  the 
Instructions  of  the  court,  a  discussion  of 
the  evidence  as  introduced  on  the  trial  is 
not  essential  further  than  to  say  that  It 
tended  to  show  the  making  of  the  con- 
tract as  alleged,  performance  by  the  claim- 
ant, and  the  refusal  by  the  executor  of  the 
estate  to  make  any  definite  or  permanent 
provision  for  the  support  and  mainte- 
nance of  the  claimant,  although  he  Is  old 
and  infirm, and  nnable  to  support  himself; 
hence  there  was  evidence  tending  to  show 
a  breach  of  contract,  and  the  motion  for  a 
nonsuit  was  properly  overruled. 

Before  considering  the  other  questions, 
it  is  proper  tn  advert  briefly  to  the  suffi- 
ciency of  the  assignments  of  error  In  the 
notice  of  appeal.  The  following  are  a 
sufficient  Illustration  of  such  assignments 
for  the  purposes  of  this  case:  "(41  The 
court  erred  in  sustaining  the  objection  of 
the  claimant  to  the  question  propounded 
for  the  defendant  estate  to  said  witness 
Jonathan  Morrison  upon  his  cross-exam- 
ination, which  question  was  as  follows: 
'Didn't  Mr.  McAtee  set  aside  provisions 
enough  to  support  yon  and  Mrs.  McAtee?' 
(5)  The  court  erred  in  overruling  the  ob- 
jection of  the  counsel  of  the  defendant  es- 
tate to  a  question  asked  of  said  claimant, 
Morrison,  which  is  as  follows :  *  I  will  ask 
you  to  state  whether  you  have  any  means 
by  which  yon  can  support  yourself  other 
than  your  claim  against  this  estate?'  and 
permitting  the  witness  to  answer:  'No, 
sir,'  over  the  objection  of  the  defendant 
estate. "  "  (7)  The  court  erred  In  instruct- 
ing the  Jury  that  *  where'  the  contract  al- 
leged is  once  shown  to  exist,  the  burden  of 
proving  that  it  was  abandoned,  or  that 
the  estate  bad  been  released  therefrom,  la 
upon  the  estate  before  it  can  be  relieved  of 
its  liability  thereon.'  (8)  The  court  erred 
in  Instructing  the  Jury:  'The  measure  of 
damages  in  this  case,  if  you  find  that  the 
plaintiff  should  recover,  is  such  sum  as 
would  pay  for  Morrison's  support  and 
maintenance  for  the  time  which  Morrison 
would  probably  live  after  the  death  of  Mc- 
Atee as  shown  by  the  mortality  tables.'" 
The  contention  for  respondent  Is  that,  al- 
though the  notice  of  appeal  specifies  with 
1  reasonable  certainty  the  particular  ro> 
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logs  of  the  trial  court  which  are  claimed 
to  have  been  erroneous,  It  1b  insufficient 
because  It  does  not  also  specify  w herein 
or  upon  what  ground  it  is  claimed  such 
rulings  are  erroneous.  The  provision  of 
the  statute  that  "the  notice  of  appeal 
shall  specify  the  grounds  of  error  with  rea- 
sonable certainty"  (Hill's  Code,  5  687)  has 
been  repeatedly  enforced  by  this  court. 
Whenever  the  question  has  been  presented 
It  has  always  been  held  that  a  general  as- 
signment of  error  is  insufficient.  The 
sufficiency  of  such  an  assignment  was 
carefully  considered  in  the  recent  rase  of 
Herbert  v.  Dufur.32  Pac.  Rep.  302,  (decided 
Feb.  6, 1893.)  and  further  discussion  of  the 
question  is  unnecessary  at  this  time.  But 
we  have  never  held,  nor  do  we  think  tho 
statute  contemplates,  that  the  notice  of 
appeal  shall  also  specify  the  particular 
reasons  upon  which  it  is  claimed  the  rul- 
ing of  the  trial  court  is  erroneous,  when 
such  ruling  is  challenged  on  the  ground 
that  It  is  not  the  law  as  applicable  to  the 
issues  and  facts  of  the  particular  case.  In 
such  case  it  is  thought  to  be  sufficient  to 
specify  in  the  notice  of  appeal  the  particu- 
lar ruling  of  the  trial  court  upon  which 
the  appellant  would  rely  as  error  in  the 
appellate  tribunal,  without  stating  the 
patlcular  reasons  for  such  claim ;  and 
this  we  understand  to  be  the  prevailing 
practice  in  this  state.  The  object  of  the 
assignments  of  error  In  the  notice  of  ap- 
peal is  to  notify  the  respondent  and  appel- 
late tribunal  of  the  particular  error  upon 
which  the  appellant  intends  to  rely  on  the 
appeal,  so  that  the  respondent  may  intel- 
ligently prepare  his  defense,  and  the  court 
examine  the  record.  The  notice  of  appeal 
in  this  case  does  specify  the  particular  er- 
rors upon  which  the  appellant  intends  to 
rely  npon  this  appeal,  and  is,  we  think, 
sufficient  under  the  statute. 

The  charge  of  the  court  in  this  case  Is 
made  up  wholly  from  requests  for  instruc- 
tions by  the  parties,  and,  as  is  often  the 
fact  in  such  cases,  however  careful  and 
painstaking  the  trial  judge  may  be,  there 
is  an  irreconcilable  conflict  in  the  Instruc- 
tions as  given  to  the  Jury.  At  the  request 
of  the  defendant  estate  the  court  instruct- 
ed the  Jury  that, 14 if  you  should  find  for 
the  plaintiff,  then  you  should  deduct  from 
the  amount  otherwise  necessary  to  sup- 
port the  claimant  any  amount  which  he 
could  reasonably  earn  during  the  same 
time  for  himself."  However,  In  a  subse- 
quent detached  and  unconnected  portion 
of  the  charge,  at  the  request  of  the  claim- 
ant, the  Jury  were  told  that  If  they  should 
find  in  favor  of  the  claimant  they  should 
"assess  his  damages  at  such  sum  as  will 
give  him  a  reasonable  and  comfortable 
support  during  the  probable  length  of 
Morrison's  life,  commencing  from  the  12th 
day  of  November,  1890,  the  date  of  Mc- 
Atee's  death."  to  which  latter  instruction 
the  defendant  estate  duly  excepted.  These 
instructions  are  Inharmonious,  conflicting, 
and  misleading,  and  it  is  impossible  to 
tell  which  rule  the  Jury  adopted  in  arriv- 
ing at  their  conclusion.  Whether  they  as- 
sessed the  claimant's  damages  at  such 
snm  as  would  support  him  during  the  re- 
mainder of  his  life  accordlug  to  the  rule 
as  given  at  his  request,  or  whether  they 
v.32p.no.5— 26 


deducted  from  the  amount  necessary  for 
sncb  support  bis  probable  earnings,  as 
they  were  Instructed  at  defendant's  re- 
quest, it  Is  impossible  to  determine. 
For  this  reason,  if  for  no  other,  the  Judg- 
ment must  be  reversed.  The  giving  of  in- 
consistent and  contradictory  instructions 
is  error,  because  the  jury  will  be  as  likely 
to  follow  the  one  as  the  other;  and  the 
fact  that  the  law  may  be  accurately  stat- 
ed on  one  side  will  not  obviate  error  if 
thus  given  for  the  other  party.  Thomp. 
Char.  Jur.  §  69;  Scbneer  v.  Lemp,  17  Mo. 
142;  Railway  Co.  v.  Shuckman,  60  Ind.  42; 
Quiuu  v.  Donovan,  85  111.194;  Van  Slyck 
v.  Mills,  84  Iowa,  375;  Davis  v.  Railroad  Co., 
Ark.)  18  S.  W.  Rep.  801 ;  Clem  v.  State,  81 
nd.  480.  If  the  trial  court  prefers  to  give 
the  instructions  in  the  form  as  submitted 
by  counsel,  rather  than  treat  such  re- 
quests as  embodying  counsel's  views  of 
the  law,  to  be  used  in  the  preparation  of 
its  charge  to  the  Jury,  It  should  be  espe- 
cially careful  to  harmonize  such  instruc- 
tions before  giving  them.  If  this  is  not 
done,  the  instructions,  which  should  be  a 
guide  to  the  jury,  only  serve  to  confuse 
mid  mislead  them,  and,  as  was  said  by 
Fraier,  C.  J.,  in  Clem  v.  State,  supra, 
"make  the  trial  by  jury  a  most  mischie- 
vous institution."  The  evils  arising  from 
such  a  practice  was  noted  by  this  court  in 
the  case  of  Conlon  v.  Railway  Co.,  (this 
day  decided,)  32  Pac.  Rep.  397.  Aud,  fur- 
ther than  this,  it  appears  that  several  of 
the  instructions  given  at  the  request  of  the 
claimant  were  erroneous.  Take,  for  ex- 
ample, the  one  already  set  out  as  to  the 
measure  of  damages.  If,  as  the  evidence 
tended  to  show,  the  claimant,  while  not 
able  by  his  work  or  labor  to  entirely  sup- 
port himself,  was  able  to  do  some  work 
which  would  partly  compensate  therefor, 
he  would  certainly  not  be  entitled  to  re- 
cover as  damages  the  en  tire  amount  neces- 
sary for  his  support,  with  no  deductions 
for  bis  probable  earnings.  The  measure 
of  damages  for  a  breach  of  a  contract  of 
maintenance,  as  we  understand  the  law, 
is  such  a  sum  as  would  be  a  just  equiva- 
lent for  full  performance,  including  pro- 
spective as  well  as  past  damages.  Fales 
v.  Hemenway,64  Me.378;  Scbell  v.  Plumb, 
55  N.  Y.  592;  Freeman  v.  Fogg,  82  Me.  408, 
19  Atl.  Rep.  907.  In  the  case  at  bar.  as  the 
consideration  for  the  contract  of  mainte- 
nance was  service  by  the  claimant,  the 
measure  of  damages  for  a  breach  of  the 
contract  would  be  a  sum  of  money  which, 
together  with  its  income  at  a  reasonable 
rate  of  interest,  and  what  the  claimant 
could  reasonably  contribute  to  his  own 
support  by  work  and  labor,  would  be 
sufficient  to  support  and  maintain  him 
from  the  time  of  the  breach  of  the  con- 
tract during  the  remainder  of  his  life,  and 
not  such  a  sum  as  would  give  him  a  rea- 
sonable and  comfortable  support  during 
that  time,  not  taking  into  account  bis 
probable  earnings.  The  court  also,  in  an- 
other Instruction,  given  for  the  claimant, 
instructed  the  Jury  that  the  measure  of 
damages  "is  such  a  sum  as  will  pay  for 
Morrison's  support  and  maintcnunce  for 
that  time  which  Morrison  would  proba- 
bly live  after  the  death  of  McAtee,  as 
shown  by  the  mortality  tables."  This  is 
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not  only  erroneous  for  the  same  reason  as 
the  Instruction  last  above  referred  to, 
but  also  because  It  confined  the  Jury,  in  de- 
termining the  probable  length  of  the  claim- 
ant's life,  to  the  mortality  tables  Intro- 
duced in  evidence.  Standard  mortality  ta- 
bles, showing  the  expectation  of  life  of  a 
given  age,  are  competent  for  the  purpose 
of  showing  the  probable  length  of  life  of 
any  given  persou,  but,  in  the  nature  of 
the  case,  cannot  be  conclusive.  They  are 
simply  the  result  of  calculations  based  up- 
on a  certain  average  rate  of  mortality  as 
shown  by  experience,  and  assuming  that 
all  of  the  same  age  are  of  equal  value.  But 
the  constitution,  habits,  and  health  of  in- 
dividuals differ  essentially,  and  this  must 
be  taken  into  consideration  in  estimating 
the  probable  length  of  life  of  auy  given 
person,  and  therefore  no  ordinary  table 
of  expectation  of  life,  although  it  may 
offer  much  valuable  information,  can 
alone  be  taken  as  a  correct  rule  for  esti- 
mating the  value  of  the  life  of  any  partic- 
ular individual.  Scbeffler  v.  Railway  Co., 
32  Minn.  518,  21  N.  W.  Rep.  711.  As  the 
other  alleged  errors  will  probably  be  obvi- 
ated on  another  trial,  we  shall  pass  them 
at  this  time.  Judgment  reversed,  and  a 
new  trial  ordered. 


(23  Or.  536) 

ROMAN  CATHOLIC  ARCHBISHOP  v. 
HACK. 

(Supreme  Court  of  Oregon.  Feb.  27,  1893.) 
Appeal— Assignment  of  Kkkors. 
Grounds  of  error  assigned  as  "error  of 
the  court,  at  the  trial  of  this  cause,  in  admit- 
ting testimony  and  documents  on  behalf  of 
plaintiff,  and  objected  to  by  defendant,  to  which 
ruling  defendant  excepted,  and  the  exceptions 
were  allowed,"  and  "other  errors  apparent  on 
the  face  of  the  record,"  are  insufficient  to  pre- 
sent any  question  for  consideration  in  the  ap- 
pellate court. 

Appeal  from  circuit  court,  Washington 
county;  F.  J.  Taylor,  Judge. 

Action  of  ejectment  by  the  Roman  Cath- 
olic archbishop  of  the  diocese  of  Oregon 
against  Edwurd  Hack.  From  a  Judgment 
in  favor  of  plaintiff,  defeudant  appeals. 
Affirmed. 

T.  H.  Tongue,  for  appellant.  R.  &  E.  B. 
Williams,  S.  B.  Huston,  W.  I).  Hare,  and 
C.  H.  Carey,  for  respondent. 

PER  CURIAM.  This  is  an  action  to  re- 
cover the  possession  of  real  property,  and 
comes  here  on  an  appeal  by  the  defendant 
from  a  judgment  rendered  iu  favor  of  the 
plaintiff.  The  grounds  of  error  upon 
which  the  appellant  intends  to  rely  in  this 
court  are  assigned  in  the  notice  of  appeal 
as  follows:  "  First.  Error  of  the  court,  at 
the  trial  of  this  cause,  in  admitting  testi- 
mony and  documents  on  behalf  of  plain- 
tiff, and  objected  to  by  defendant,  to 
which  ruling  defendant  excepted,  and  the 
exceptions  were  allowed.  Second.  Error 
of  the  court  in  excluding  evidence  and  tes- 
timony offered  by  defendant,  upon  objec- 
tions of  plaintiff,  to  which  rulings  defend- 
ant excepted,  and  the  exceptions  were  al- 
lowed. Third.  Error  of  the  court  in  in- 


structing the  Jury,  to  which  instructions 
defendant  excepted,  and  the  exceptions 
were  allowed.  Fourth.  Other  errors  ap- 
parent upon  the  face  of  the  record. "  Un- 
der the  rule  repeatedly  announced  by  this 
court,  and  as  has  often  been  said,  these 
assignments  of  error  are  Insufficient  to 
present  any  question  for  consideration  in 
this  court.  Herbert  v.  Uufur,  32  Pac.  Rep. 
302,  (recently  decided;)  Thompson  v.  In- 
surance Co„  21  Or.  406,  2*  Pac.  Rep.  628; 
Swift  v.  Mulkey,  17  Or.  532,  21  Pac.  Rep. 
871 ;  Terminal  Co.  v.  l.o  wen  berg,  11  Or.  287, 
3  Pac.  Rep.  683;  State  v.  McKiunon,  8  Or. 
490.   The  judgment  must  be  affirmed. 


(23  Or.  515) 

ROWLAND  et  al.  v.  WILLIAMS  et  a!. 
(Supreme  Court  of  Oregon.   Feb.  27,  1803.) 
Adteksb  Possession"  —  Character  and  Suffi- 
ciency—Intent —  Improvements  —  Mistake — 
Recognition  ok  Rights  of  Patentee— Posses- 
sion by  Heirs  and  Administrator. 

1.  In  an  action  against  the  heirs  and  ad- 
ministrator of  M.  to  quiet  title  to  certain  land, 
it  appeared  that  in  1865,  more  than  25  years 
prior  to  the  commencement  of  _  the  action,  M. 

Eurchased  of  persons  in  possession,  and  he  and 
is  family  and  administrator  and  lessees  have 
been  in  continuous,  undisturbed  possession  ever 
since;  that  about  July  9,  1875,  the  value  of 
the  improvements  on  the  land  amounted  to 
$8,000;  that  July  9.  1875,  a  patent  to  the  land 
in  dispute,  and  other  lands,  was  issued  to  a  mis- 
sionary society;  that  in  1879,  and  subsequent- 
ly, by  decrees  of  the  federal  courts,  such  patent 
was  set  aside  because  of  abandonment  by  the 
society,  and  the  latter  then  abandoned  its  claim 
to  all  land  included  in  the  patent,  and  refunded 
to  purchasers  a  large  sum  received  in  payment 
for  parcels  sold;  and  that  in  1890  such  society 
quitclaimed  to  plaintiffs'  grantor,  who  quit- 
claimed to  plaintiffs  in  consideration  of  one  dol- 
lar. Held,  that  a  decree  for  defendants,  estab- 
lishing their  title  by  adverse  possession,  was 
proper. 

2.  In  such  case  it  appeared  that  M.  pre- 
empted a  tract  of  land  adjoining  the  claim  of 
such  society,  lived  on  it  the  required  length  of 
time,  and  made  final  proof  in  1871.  Held,  that 
though  the  improvements  on  the  land  in  dispute 
were  made  by  him,  supposing  it  was  included  in 
the  pre-emption  claim,  his  possession  was  none 
the  less  adverse,  if  he  intended  to  claim  the 
land  improved,  since  the  right  of  action  by  such 
society  after  it  received  its  patent  did  not  de- 
pend on  whether  or  not  M.'s  entry  was  inten- 
tional. 

3.  The  fact  that  M.  had  at  one  time  ex- 
pressed an  intention  of  making  a  settlement 
with  such  society,  and  on  his  deathbed  reouest- 
ed  a  friend  to  aid  his  children  in  securing  a 
deed  for  the  land  in  dispute,  is  insufficient  to 
estop  his  heirs  and  administrator  from  claiming 
title  by  adverse  possession,  especially  since 
there  is  no  evidence  that  M.  ever  saw  any  agent 
of  such  society,  or  made  any  arrangement  or 
offer  to  purchase  from  it. 

4.  in  such  case,  the  fact  that  M.  died  before 
his  adverse  possession  had  matured  into  a  per- 
fect title  does  not  defeat  the  title  of  the  heirs, 
since  they  and  the  administrator  have  bad  con- 
tinuous possession  since  his  death,  under  the 
claim  of  right  made  by  him,  and  Hill's  Code,  § 
1120,  provides  that  the  administrator  is  entitled 
to  the  possession  and  control  of  the  real  property 
of  deceased,  and  to  receive  the  rents  and  prof- 
its, until  the  estate  is  settled. 

5.  The  fact  that,  after  the  statute  of  lim- 
itations had  fully  run  in  favor  of  the  estate, 
the  former  widow  of  M.  applied  to  the  proper 
officers  to  pre-empt  the  land  in  dispute  in  her 
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owtj  right,  and  also  sought  to  quiet  her  title  hy 
decree  of  court,  in  no  way  affects  the  title  of  de- 
fendants. 

Appeal  from  circnlt  court,  Wasco  coun- 
ty; W.  L.  Bradshaw,  Judge. 

Action  by  George  Rowland  and  3.  Bar- 
ger  against  George  Williams,  administra- 
tor of  the  estate  of  Louisa  Goldstein,  de- 
ceased, and  Clara  A.  Schnts,  Charles  F. 
Michelbach,  Louisa  Micbelbach,  Cedelia 
Michelbach.  and  William  Michelbach,  to 
quiet  the  title  to  certain  land.  From  a 
judgment  and  decree  for  defendants,  plain- 
tiffs appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MOORE,  J.: 

This  suit  was  brought  to  quiet  the  title 
to  certain  premises  described  in  the  com- 
plaint. The  plaintiffs  claim  title  through 
a  patent  from  the  United  States  govern- 
ment to  the  Methodist  Episcopal  Mission- 
ary Society,  and  mesne  conveyances  lrom 
that  society  to  them.  The  defendant 
George  Williams  is  the  duly  appointed 
and  qualified  administrator  of  the  estate 
of  John  Michelbach,  deceased,  and  the  co- 
defendants  are  the  children  of  said  Michel- 
bach, and  claim  title  by  adverse  posses- 
sion. The  material  facts  are  as  follows: 
That  on  July  9, 1875,  the  Methodist  Mis- 
sionary Society  secured  a  patent  to  a  sec- 
tion of  land  in  the  vicinity  of  Dalles  City, 
Or.,  under  the  act  of  congress  approved 
August  14,1848,  granting  lands  to  such  so- 
cieties. This  patent  was  Issued  by  virtue 
of  section  2447  of  the  Revised  Statutes  of 
the  United  States,  and  only  operated  as  a 
relinquishment  of  the  title  on  the  part  of 
the  government.  That  on  December  8, 
1879,  in  the  circuit  court  of  the  Dnlted 
States  for  the  district  of  Oregon,  in  a  suit 
wherein  Dalles  City  was  plaintiff,  and  the 
Missionary  Society  of  the  Methodist  Epis- 
copal Church  was  defendant,  the  court 
found  that  the  defendant  voluntarily 
abandoned  the  premises  described  in  the 
complaint  therein  as  a  missionary  station 
in  September,  1847,  and  that  the  premises 
were  not  thereafter  occupied  by  the  socie- 
ty as  a  missionary  station  or  otherwise, 
and  decreed  that  said  defendant  received 
the  pateut  for  the  lands  therein  described 
as  trustee  for  Dalles  City,  and  ordered  a 
conveyance  to  be  made  In  accordance 
with  that  decree.  Like  decrees  were  ren- 
dered In  the  cases  of  Kelly  v.  Same,  (two 
cases,)  6  Sawy.  126,  6  Fed.  Rep.  356.  An 
appeal  was  taken  from  these  decrees  to 
the  supreme  court  of  the  United  States, 
where  tbey  were  affirmed.  107  0.  S.  836,  2 
Sup.  Ct.  Rep.  672.  After  these  decrees  were 
rendered  the  missionary  society  entirely 
abandoned  Its  claim  under  the  patent  to 
all  lands  therein  described,  as  well  as  to 
the  lands  which  were  embraced  in  the  sev- 
eral decrees.  Many  persons  bad  bought 
certain  portions  of  said  patented  land  from 
the  missionary  society  before  these  decrees 
were  rendered,  paying  therefor  sums 
amounting  in  the  aggregate  to  nearly 
$25,000,  which  was  refunded  to  the  respec- 
tive purchasers  after  these  decrees  were 
affirmed.  John  Michelbach,  the  predeces- 
sor in  interest  of  these  defendants,  pur- 
chased the  land  in  dispute  in  March,  1865, 
Jrom  parties  who  were  then  in  possession, 
taking  a  deed  therefor.  He  was  in  pos- 


session of  the  land  when  the  missionary 
society  received  its  patent,  and  also  when 
the  said  decrees  were  so  affirmed.  Prior 
to  the  time  the  patent  was  issued,  he  had 
planted  an  orchard  upon,  and  fenced,  the 
tract  in  dispute,  erected  a  dwelling  house, 
slaughterhouse,  several  bams,  and  other 
buildings,  and,  about  the  time  these  suits 
were  concluded,  he  built  a  largennd  expen- 
sive bonne  thereon.  The  value  of  ther»e  Im- 
provements was  about  f 8,000.  About  1880 
he  leased  this  slaughterhouse  and  several 
barns  to  Messrs.  Crate  Bros.,  but  retained 
possession  of  the  dwelling  bouse,  at  which 
he  died  In  1881  or  1882.  Some  time  after 
Michelbach's  death,  bis  widow  married  a 
Mr.  Goldstein,  and  left  the  bouse  in  charge 
of  her  children,  who  occupied  it,  with  the 
consent  of  the  administrator.  Mrs.  Gold- 
stein soon  separated  from  her  husband, 
and  returned  to,  and  continued  to  reside 
with,  the  children,  till  1888,  when  she  died, 
and  the  defeudant  Williams  was  appoint- 
ed administrator  of  her  estate.  The  chil- 
dren continued  to  live  in  the  house  a  few 
months  after  their  mother's  death,  when 
they  moved  out,  and  it  was  rented  by  the 
administrator  of  the  Michelbach  estate 
to  one  A.  N.  Varney,  who  continued  to 
pay  rent  until  about  a  year  before  the 
commencement  of  this  suit,  at  which  time 
he  refused  to  pay  rent  any  longer  to  the 
estate,  and  claimed  to  bold  under  plain- 
tiffs. Messrs. Crate  Bros,  continued  to  oc- 
cupy the  slaughterhouse  and  barns,  pay- 
ing rent  therefor  to  the  administrator  of 
the  Michelbach  estate,  for  several  years, 
when  they  transferred  their  lease  to  Messrs. 
Wood  Bros.,  who  continued  to  occupy  the 
same,  paying  rent  to  the  administrator 
until  the  commencement  of  this  suit,  and 
they  now  are  In  possession  of  the  same  as 
tenants  of  the  said  estate.  That  on  Feb- 
ruary 27,  1890,  the  missionary  society,  In 
consideration  of  five  dollars,  conveyed  to 
one  David  Graham,  hy  quitclaim  deed,  a 
tract  of  land  including  theland  in  dispute; 
and  David  Graham,  on  January  10, 1x91, 
In  consideration  of  one  dollar  and  other 
valuable  consideration*,  conveyed  to 
plaintiffs,  by  quitclaim  deed,  the  tract  of 
land  In  controversy.  That  neither  the 
missionary  society,  nor  any  one  claiming 
under  it,  ever  had  any  possession  whatev- 
er of  this  tract,  except  the  possession 
claimed  by  Varney,  and  neither  the  socie- 
ty, nor  any  one  under  It,  made  any  claim 
to  the  land  from  the  date  said  decree  set- 
ting aside  the  title  was  rendered  till  Gra- 
ham purchased,  in  1*90.  That  on  Febru- 
ary 9,  1871,  John  Michelbach  made  final 
proof  In  the  United  States  land  office  at 
Oregon  City  In  support  of  his  pre-emption 
claim  for  a  tract  of  land  adjoining  the 
claim  of  the  missionary  society.  That  Lou- 
isa Goldstein,  the  former  widow  of  Michel- 
bach, on  March  15.  1x87,  made  application 
to  pre-empt  this  tract  of  land,  but  her  ap- 
plication was  denied  by  the  officers  of  the 
United  States  land  office,  for  the  reason 
that  a  portion  of  the  land  applied  for  was 
embraced  in  the  claim  of  the  missionary 
society,  and  therefore  not  subject  to  en- 
try. That  on  August  15,  18X7,  Mrs.  Gold- 
stein commenced  a  «uit  in  the  circuit  court 
of  Wasco  county  against  the  missionary 
society  to  quiet  her  title  to  this  tract,  and 
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on  December  6, 1887,  she  obtained  a  decree 
therein.  The  issues  having  been  Joined  in 
this  enit,  the  cause  was  referred,  to  take 
and  report  the  testimony.  The  rereree 
made  his  report  to  the  court,  which,  after 
daly  considering,  prepared  and  tiled  find- 
ings of  fact  and  conclusions  of  law,  and 
decreed  that  the  defendants  were  the  own- 
ers In  fee  simple,  and  entitled  to  the  pos- 
session, of  the  land  In  controversy,  from 
which  decree  the  plaintiffs  appeal. 

Dufur  &  Menefee,  for  appellants.  A.  S. 
Bennett,  for  respondents. 

MOORE,  J.,  (after  stating  the  facts.) 
Upon  this  state  of  facts,  appellants  con- 
tend—First, that  the  decree  obtained  by 
Louisa  Goldstein  against  the  missionary 
society  Is  void  for  want  of  jurisdiction  of 
the  court  to  render  the  same;  second, 
that  the  improvements  upon  this  tract 
were  made  under  a  mistakeby  Micbelbacb, 
who  intended  tbem  for  bis  pre-emption 
claim,  aud  bence  cannot  be  ad  verse;  third, 
that  Micbelbacb  had  expressed  an  inten- 
tion of  ma  kin?  a  settlement  with  tbe  mis- 
sionary society,  and  at  one  time  he  went 
to  Portland  for  that  purpose,  and  that 
on  bis  deathbed  he  requested  a  friend  to 
aid  bis  children  in  securing  a  deed  for  this 
land;  fourth,  that  at  Michelbacb's  death 
tbe  possession,  if  adverse,  bad  not  ma- 
tured into  a  title,  and  bis  children  could 
take  nothing  by  inheritance. 

As  to  the  first  contention,  it  is  admit- 
ted by  respondents  that  there  wasnoserv- 
iceof  tbe  summons  upon  the  missionary 
society  in  tbe  case  of  Louisa  Goldstein 
against  it,  and  hence  that  decree  requires 
no  consideration. 

2.  Tbe  record  shows  that  Micbelbacb 
bad  Improved  a  pre-emption  claim,  and 
lived  upon  it  for  the  required  time;  that 
there  was  an  old  bonne  upon  it;  and  Hince 
there  Is  no  testimony  to  sbow  where 
Micbelbacb  lived  for  some  time  Just  prior 
to  making  his  final  proof,  in  1871,  tbe 
court  must  presume  that  be  llv?d  upon 
bis  claim.  And,  even  If  be  bad  made  these 
Improvements  upon  the  tract  supposing 
it  was  Included  in  his  pre-emption  claim, 
the  occupancy  would  not  be  less  adverse, 
if  there  bad  been  an  intention  to  claim 
the  land  Improved.  Cau field  v.  Clark,  17 
Or.  474,  21  Pac.  Rep.  443.  Defendants' 
right  is  founded  upon  the  fact  that  the 
missionary  society  has  for  a  period  of 
more  than  10  years  subsequent  to  the  is- 
suance of  the  patent  acquiesced  in  their 
possession.  When  tbe  patent  was  issued 
the  society  bad  a  cause  of  action  against 
Micbelbacb,  founded  upon  bis  entry,  and 
tbe  fact  that  he  had  entered  upon  the  land 
by  mistake  would  be  no  defence  to  an  ac- 
tion by  the  owner.  Tbe  right  of  action 
is  not  based  upon  the  mental  condition  of 
tbe  occupant,  but  upon  bin  entry.  "If  the 
fact  of  knowledge  or  intent  were  an  essen- 
tial element  of  disseisin,  then  the  real  own- 
er would  have  no  right  of  action  against 
one  who  bad  entered  by  mistaKe  until  aft- 
er he  was  convinced  of  his  mistake,  and 
then,  with  knowledge  of  his  error,  contin- 
ued to  bold,  thus  altering  tbe  character  of 
his  possession,  and  technically  ousting 
tbe  true  owner  by  a  change  of  mental  con- 


dition." Erck  v.  Church,  87  Tenn.  680, 11 
8.  W.  Rep.  794.  The  evidence  conclusively 
shows  that  John  Micbelbacb  entered  upon 
the  tract  in  1864  or  1865.  and  from  that 
time  to  1881  or  1882,  at  tbe  time  of  his 
death,  be  bad  undisputed  possession  there- 
of; that  bis  administrator  aud  family, 
from  that  time  till  1891,  continued  this 
possession;  and  that  during  that  time 
neither  tbe  plaintiffs  nor  their  predeces- 
sors in  Interest  ever  had  any  possession 
thereof,  or  disturbed  the  possession  of  the 
defendants  in  any  portion  of  the  premises. 
It  is  conceded  that  tbe  statute  of  limita- 
tions did  not  bagin  to  run  until  the  patent 
was  Issued,  July  9,1875;  and,  computing 
from  that  time,  the  defendants  have  been 
in  possession  of  the  property  for  a  period 
of  15  years.  This  possession  was  open, 
notorious,  and  ezclnsive  during  all  that 
time;  but  it  Is  claimed  that  It  was  not 
hostile,  nor  under  a  claim  of  ownership. 
Adverse  possession  is  founded  upon  the 
intent  with  which  the  occupant  has 
claimed  and  beld  possession.  This  intent 
cannot  be  determined  from  what  the  oc- 
cupant has  said  In  support  of  his  entry 
and  possession,  but  must  be  gathered  from 
what  be  bas  done  to  perfect  his  claim  of 
ownership.  The  burden  of  proof  falls  up- 
on the  defendants  to  establish  the  adverae 
possession,  and  this  can  only  be  done  by 
showiug  such  acts  as  usually  accompany 
ownership,  which  acts  are,  in  their  very 
nature,  hostile  to  tbe  true  owner.  In 
Swift  v.  Mulkey,  14  Or.  04, 12  Pac.  Rep.  76, 
Thayer,  J.,  says:  "The  legal  title  draws 
after  It  the  possession ;  and  a  right  of  en- 
try is  not  barred  unless  there  has  been  a 
disseisin  followed  by  an  actual,  opeu,  no- 
torious, and  continuous  adverse  posses- 
sion for  the  period  of  ten  years  next  prior 
to  thecommencement  of  theactlon.  To  be 
adverse  possession,  it  must  be  occupancy 
under  a  claim  of  ownership,  though  It  need 
not  be  under  color  of  title."  The  law  pre- 
sumes every  person  to  be  in  the  legal  sei- 
sin and  possession  of  the  land  to  wbicb 
he  has  a  perfect  and  complete  title;  and 
this  seisin  uud  possession  are  coextensive 
with  his  right,  and  continue  till  he  la  oust- 
ed thereof  by  an  actual  possession  in  an- 
other, under  a  claim  of  right.  Aug.  Lim. 
5  884.  But  if  there  has  been  an  occupation 
of  the  premises  for  10  years,  unexplained, 
It  will  be  presumed  to  be  made  under  a 
claim  of  right,  and  adverse,  and  to  au- 
thorize the  presumption  of  a  grant,  unless 
contradicted  or  explained.  Washb. 
Eaeem.  §  90.  When  a  person  takes  posses- 
sion of  land,  puts  permanent  aud  substan- 
tial improvements  thereon,  treats  it  as  bis 
own,  and  continues  this  occupation  for 
the  full  period  of  tbestatute of  limitations, 
his  possession  is  presumed  to  be  hostile, 
and  under  a  claim  of  ownership.  Rung  v. 
Shoneberger,  20  Araer.  Dec.  05;  Watson 
v.  Gregg,  36  Amer.  Dec.  176.  Proof  of  such 
possession  and  Improvement  of  real  prop- 
erty overcomes  the  presumption  of  seisin 
and  possession  of  tbe  true  owner;  and 
tbe  burden  of  proof  is  then  shifted  to  the 
owner  ,to  show  that  such  possession  and 
improvement  were  under  some  license,  in- 
dulgence, or  special  contract  inconsistent 
with  tbe  claim  of  right  by  the  other  par- . 
ty.    Washb.  fiasem.  $}  91.    Wben  plaintiffs 
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offered  in  evidence  their  paper  title,  they 
bad  made  a  prima  facie  case,  and  the  law 
would  presume  that  they  were  eutitled  to 
the  possession.  Bat  when  the  defendant* 
proved  that  they  and  their  ancestor  bad 
been  in  the  open,  visible,  and  notorious 
possession  for  a  period  of  more  tban  10 
years;  that  they  had  fenced  tbe  tract, 
made  costly  and  permanent  improvements 
thereon,  and  bad  in  all  things  treated  it 
as  th*»ir  own, — such  evidence  would  over- 
come the  prima  facie  case  made  by  tbe 
plaintiffs,  and  raise  the  presumption  that 
their  entry  bad  been  one  of  right,  and 
their  claim  one  of  ownership;  and  if  the 
plaintiffs  could  not  show  that  such  entry 
and  holding  had  been  in  subordination  of 
tbeir  title,  or  of  those  under  whom  they 
held,  then  tbe  defendants  must  prevail. 

3.  Au  offer  to  purchase  land  by  a  party 
of  another  is  generally  such  a  recognition 
of  the  title  of  the  latter  as  will  bar  tbe 
defense  of  adverse  possession,  if  made  be- 
fore the  statute  has  fully  run.  This  is 
particularly  so  between  vendor  and  ven- 
dee before  a  conveyance,  and  between  land- 
lord and  tenant.  But  the  rule  is  now  well 
established  that  there  is  no  estoppel  ex- 
cept when  the  occupant  Is  under  an  obli- 
gation, express  or  implied,  to  restore  tbe 
possession  at  some  time,  or  in  some  event. 
A  party  in  possession  of  lands,  acknowl- 
edging the  title  of  another,  is  not  estopped 
from  subsequently  disclaiming  holding 
under  such  title  if  the  original  entry  was 
not  under  the  person  in  whom  tbe  title  is 
acknowledged.  Nor  is  any  other  person 
deriving  the  possession  from  such  tenant 
estopped  by  such  acknowledgment.  And 
a  party  in  possession  of  lands,  recognizing 
the  title  of  a  claimant,  and  agreeing  to 
purchase,  may  subsequently  deny  such 
title,  set  up  title  In  himself,  and  show  • 
that  his  acknowledgment  was  produced 
by  imposition,  or  made  under  a  misap- 
prehension of  his  rights.  Tyl.  Ej.  922.  In 
tbe  case  at  bar  there  is  no  evidence  tend- 
ing to  show  that  Mlchelbach  eversawany 
agent  of  the  missionary  society,  or  that 
he  ever  made  any  arrangement  with  him, 
or  offered  to  buy  the  property  from  the 
society.  Mlchelbach's  request  to  bis  friend 
to  aid  bis  children  in  procuring  a  deed  for 
the  property  was  a  natural  desire  to  pro- 
tect the  Interests  of  those  whom  be  was 
about  to  leave,  rather  than  any  ac- 
knowledgment of  the  title  of  the  mission- 
ary society.  Mlchelbach  never  was  a  ten- 
ant of  tbe  society,  nor  was  there  ever  a 
contract  to  purchase  the  property  from 
tbe  society  hy  bim;  and  hence  be,  and 
those  who  claim  under  bim,  would  not  be 
barred  by  an  intention  upon  his  part  to 
recognise  the  title  of  tbe  missionary  so- 
ciety. 

4.  Continuity  is  an  indispensable  ele- 
ment of  an  adverse  possession.  If  several 
persons  enter  on  lands  at  different  times, 
and  there  is  not  a  privity  of  estate  be- 
tween them,  the  several  possesidons  can- 
not be  tacked  so  as  to  make  a  continuity 
of  possession  on  which  the  statute  of  lim- 
itations will  operate.  But  if  tbere  Is 
such  privity  of  estate  or  of  title  as  that 
several  possessions  can  and  should  be  re- 
ferred to  the  original  entry,  they  are  re- 
garded as  Joined  and  continuous.  The 


possession  of  a  landlord  and  bis  tenant, 
of  an  ancestor  and  his  heirs,  of  a  vendor 
and  his  vendee,  may  be  tacked  to  complete 
the  bar  of  the  statute  of  limitations. 
There  is  no  break  or  interruption  In  the 
possession.  Each  possessor  is  connected 
with  his  predecf  ssor,  and  the  whole  is  a 
continuous  possession.  Biggs  v.  Fuller, 
54  Ala.  146;  Sedg.  &  W.  Tr.  Title  Land,  § 
746.  In  the  case  at  bar  tbere  baa  been  no 
break  In  tbe  possession.  From  July  9, 
1875,  for  a  period  of  more  than  10  years, 
Mlchelbach,  bis  heirs,  and  the  administra- 
tor of  his  estate,  have  been  in  possession. 
This  possession  has  been  connected  and 
continuous.  Tbe  administrator  and  heirs 
have  referred  to  theeutiy  of  Mlchelbach 
to  support  tbelr  possession.  No  paperev- 
idence  of  a  transfer  of  possession  is  neces- 
sary when  the  property  is  held  under  the 
claim  of  the  first  entryman.  Crlspeu  v. 
Ha  una  van,  30  Mo.  549;  Vance  v.  Wood, 
22  Or.  77,  29  Pac.  Rep.  78.  Section  1120  of 
Hills'  Code  provides  that  the  administra- 
tor is  entitled  to  tbe  possession  and  con- 
trol of  the  real  property  of  tbe  deceased, 
and  to  receive  tbe  rents  and  profits  there- 
of until  the  administration  is  completed. 
This  possession  of  tbe  administrator  is 
maintained  for  the  purpose  of  protecting 
the  estate,  in  order  to  enable  him  to  pay 
the  debts  thereof  and  to  save  the  proper- 
ty for  tbe  heirs.  The  administrator  and 
heirs  have  had  undisputed  possession  of 
the  property  since  the  death  of  Michel- 
bach.  They  have  claimed  and  held  it  un- 
der the  claim  of  right  made  by  him,  and 
such  possession  has  been  continuous,  and 
the  privity  of  estate  between  tbera  has 
been  maintained  without  any  paper  evi- 
dence of  the  transfer  from  Mlchelbach. 
It  is  true  tnat  Mrs.  Goldstein  applied  to 
the  proper  officers  to  pre-empt  this  prop- 
erty In  her  own  right,  and  that  she  also 
sought  to  quiet  her  title  by  the  decree  of 
the  circuit  court,  but  the  statute  of  limi- 
tations had  fully  run  in  favor  of  the  estate 
before  any  attempt  had  been  made  upon 
her  part  to  acquire  title  to  the  property. 
The  respondents  have  shown,  by  clear 
and  convincing  proof,  that  every  element 
of  adverse  possession  has  been  fully  estab- 
lished by  them,  and  the  decree  of  the  court 
below  must  be  affirmed. 


(60  Kan.  718) 
DONALDSON  et  al.  v.  EVERHART. 
(Supreme  Court  of  Kansas.   Feb.  11, 1893.) 

Cancellation  of  Moktoage  —  Paildhb  or  Con- 
sideration—Evidence— Review  on  Appeal. 
1.  Where  Mrs.  E.  brought  her  action  to 
cancel  a  mortgage  executed  by  herself  and  hus- 
band to  D.,  upon  a  homestead  owned  by  her, 
on  the  ground  that  the  consideration  of  $5,000 
mentioned  therein  had  wholly  failed,  because  D. 
had  not  paid,  advanced,  or  loaned  any  part 
thereof,  and  D.,  the  defendant,  being  the  hold- 
er of  the  mortgage,  after  admitting  the  execu- 
tion and  recording,  denied  only  generally  the  al- 
legations of  the  petition,  held,  that  it  was  not 
competent  for  D.  to  show,  by  written  contracts, 
letters,  and  other  testimony  between  the  hus- 
band and  D.,  that  D.  received  such  mortgage  as 
collateral  security  for  .the  payment  of  debts  of 
the  husband,  when  it  appeared  from  the  evi- 
dence of  D.  that  he  had  never  had  any  conver- 
sation with  Mrs.  B.,  before  or  after  tfte  execu- 
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tion  of  the  mortgage,  and  when  the  hnsband,  as 
the  witness  of  D.,  testified  that,  in  making  all 
of  his  arrangements  with  D.,  he  acted  for  him- 
self alone,  and  not  for  anybody  else.  Held, 
further,  that  the  declarations  of  the  husband  to 
others  were  not  admissible  to  prove  that  he 
acted  as  agent  of  his  wife. 

2.  Where  the  finding  and  Judgment  of  a 
trial  court  are  sustained  by  sufficient  evidence, 
the  supreme  court  cannot  reverse  the  judgment 
because  the  evidence  of  the  plaintiff  and  de- 
fendant was  directly  contradictory  to  each  oth- 
er. Where  a  cause  is  tried  before  a  district 
judge  without  a  jury  upon  oral  testimony,  the 
trial  judge,  if  sufficient  evidence  is  offered  to 
support  the  judgment,  must  decide  as  to  the 
credibility  of  the  witnesses,  and  the  weight  of 
their  testimony. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Pratt  county ; 
S.  W.  Leslie,  Judge. 

Action  by  S.  A.Ererhart  against  Thom- 
as Donaldson  and  others  to  cancel  a 
mortgage.  There  was  judgment  (or  plain- 
tiff, and  defendants  bring  error.  Affirmed. 

A.  L.  Greene,  for  plaintiffs  in  error.  T. 
B.  Wall  and  J.  U.  Ellis,  for  defendant  in 
error. 

HORTON,  C.  J.  On  the  14th  day  of  Feb- 
ruary,  1889,  Mrs.  S.  A.  Everhart  com- 
menced her  action  against  Thomas  Don- 
aldson and  E.  A.  Munch  to  set  aside  and 
cancel  u  note  of  $5,000,  dated  June  7,  1883, 
and  a  mortgage  to  secure  the  same,  of  the 
same  date,  on  lot  2,  in  block  7,  in  Pltzer's 
addition  to  the  city  of  Pratt,  executed  by 
Mrs.  8.  A.  Everhart  and  her  husband,  J. 
T.  Everhart.  to  Thomas  Donaldson,  of 
Waterbury;  Conn.  It  was  filed  for  record 
on  the  same  day  of  its  execution,  but  at 
the  time  of  the  commencement  of  the  ac= 
tion  the  note  and  mortgage  were  in  the 
hands  of  E.  A.  Munch,  in  Pratt  county, 
for  Thomas  Donaldson,  who  resided  in 
Conuectlcut.  Mrs.  Everhart  alleged  in 
her  petition  that  the  note  for  $5,000,  and 
the  mortgage  given  to  secure  it,  were  exe- 
cuted in  consideration  of  a  promise  by 
Donaldson  that  he  would  advance  to  her 
husband,  J.  T.  Everhart,  $5,000,  to  be 
used  by  him  in  the  loan  business,  in  which 
he  and  Donaldson  bad  been  engaged  for  a 
long  time  prior  thereto;  that  Donaldson 
wholly  failed  to  perform  his  agreement 
upon  his  part;  and,  therefore,  that  there 
was  no  consideration  for  the  note  and 
mortgage.  The  defendants,  in  their  an- 
swer, admitted  the  execution  of  the  mort- 
gage  of  the  7th  of  June,  1888;  that  it  was 
duly  recorded;  but  made  a  general  denial 
as  to  all  the  other  allegations  contained 
in  the  petition.  Mis.  Everhart,  on  her 
part,  testified:  "Well,  Mr.  Everhart  and 
Mr.  Donaldson  came  up  to  dinner,  and 
brought  the  mortgage  with  them  to  sign ; 
and  Mr.  Donaldson  said  he  had  brought 
out  $5,000.00  with  him,  for  Mr.  Everhart 
to  nse,  and  continue  in  the  loan  business 
as  heretofore.  If  he  would  do  this,  [give 
him  the  note  and  mortgage  for  $5,001),]  he 
would  feel  safe,  and  continue  in  the  busi- 
ness. J  told  him  that  Mr.  Everhart  and  I 
had  talked  it  over,  and  I  had  at  first  re- 
fused, because  I  could  not, or  did  not  want 
to,  give  a  mortgage  on  my  home;  but 
finally  we  concluded,  as  times  was  a  little 
hard,  and  the  $5,000   would   help  him 


greatly  in  'carrying  those  people  [persons 
to  whom  Everhart  had  made  loans  for 
the  benefit  of  Donaldson]  longer,  and  bo 
would  not  have  to  take  the  mortgaged 
property  and  sell  it —  We  talked  it  over  in 
that  way,  and,  if  he  [Donaldson]  would 
give  him  the  $6,0UO.0u  to  loan,  I  would 
give  a  $5,000  mortgage. "  Mrs.  Everhart 
testified  upon  cross-examination  that: 
"  Question.  You  say  you  had  some  conver- 
sation about  this  mortgage,  and  your 
husband  made  arrangements  with  Mr. 
Donaldson  .with  regard  to  executing  it. 
Did  he  do  this  before  or  after  be  came  op 
to  the  house?  Answer.  They  had  talked 
the  matter  over.  Q.  Did  Mr.  Everhart 
act  for  you  in  the  talk  and  conversation 
in  reference  to  this  mortgage?  A.  No. 
Q.  Did  he  have  any  Interest  In  the  prop- 
erty? A.  No;  it  was  my"  own."  Miss 
Lulu  Everhart  testified  as  follows:  "Q. 
What  relation  are  you  to  the  plaintiff  In 
this  action?  A.  The  daughter.  Q.  Are 
you  acquainted  with  the  defendantThoui- 
as  Donaldson?  A.  I  am.  Q.  Did  you 
ever  hear  the  defendant  Thomas  Donald- 
son say  anything  with  reference  to  the 
$5,000?  A.  I  have.  Q.  Do  you  remem- 
ber now  what  he  said?  A.  Yes,  sir.  Q. 
You  may  state  to  the  court  what  you 
heard  him  say.  A.  A  day  or  so  after  Mr. 
Donaldson  came.  1  was  at  the  office,  help- 
ing papa  and  Mr.  Donaldson  fix  up  the 
notes.  After  they  had  gone  over  them, 
Mr.  Donaldson  says:  'Everything  seems 
to  be  all  right,  and  I  ha ve  brought  out 
$6,000,  which  1  will  let  you  have,  if  yon 
will  give  me  a  mortgage  on  your  home; 
and  we  will  continue  in  the  business  as 
heretofore,  and  I  will  feel  safe  in  the  mat- 
ter.'" Thomas  Donaldson  testified,  among 
other  things,  as  follows:  "Q.  I  will  ask 
you  to  state  whether  or  not  you  have  ad- 
vanced to  J.  T.  Everhart  any  money  since 
the  7th  day  of  June,  1888.  A.  No,  sir. 
Q.  Are  you  the  owner  at  this  time  of  the 
$5,000  mortgage  executed  and  delivered  to 
you  by  Mrs.  Everhart  and  husband,  to- 
gether with  a  note,  in  June  Inst?  A.  Yes, 
sir.  Q.  You  may  state,  Mr.  Donaldson, 
if  yon  ever  had  any  conversation  with 
Mrs.  Everhart  with  regard  to  this  mort- 
gage? A.  1  never  did,  sir;  not  one  word. 
Q.  Did  you  ever  have  any  conversation 
prior  to  the  time  the  mortgage  was  exe- 
cuted to  you?  A.  No,  sir.  Q.  Since  that 
time?  A.  Not  a  word.  Q.  I  will  ask  you 
to  state,  Mr.  Donaldson,  whether  or  not, 
at  the  time  this  mortgage  was  executed 
to  you,  you  knew  this  property  was  in 
her  [Mrs.  Everhart's]  nnme.  A.  Not  until 
Mr.  Everhart  told  me  at  that  time.  Q. 
When  did  you  arrive  here  in  Pratt,  in 
1888?  A.  I  think  it  was  Thursday,  the 
24th,  [of  May.]  Q.  What  time  did  you  ar- 
rive here  on  Thursday,  the  24th?  A.  At 
9  o'clock.  Q.  Wasn't  it  a  fact  you  did 
bring  $5,000  with  you?  A.  Yes,  sir.  Q. 
What  for?  A.  If  the  business  looked  aa 
it  should,  I  fetched  it  out  here  to  loau  on 
short  time.  Q.  Who  was  to  loan  It?  A. 
Mr.  Everhart.  Q.  You  brought  Itfor  that 
purpose?  A.  Yea.  Q.  When  did  you  send 
that  money  back?  A.  The  next  day.  Q. 
What  time  the  next  day?  A.  I  could  not 
be  positive,  but  I  think  I  sent  that  money 
back   the  next  forenoon.    Q.  That  waa 
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the  forenoon  yen  had  the  talk  with  Mrs. 
Everhart?  A.  No,  I  didn't.  Q.  Why  did 
you  conceal  It?  A.  I  didn't  have any  con- 
versation with  Mrs.  Everhart.  Q.  You 
boarded  there,  and  yet  never  mentioned 
the  fact  you  had  brought  95,000?  A.  No. 
Q.  You  stayed  at  Mr.  Everbart's  all  the 
time  you  were  here?  A.  Yes,  sir.  Q. 
When  did  you  leave  Pratt,  and  go  to  Wa- 
terbury,  Conn.?  A.  I  can't  tell  the  date 
exactly.  It  must  have  been,  well—  What 
is  the  date  of  that  contract?  Q.  Well, 
nay  the  contract  was  about  the  26th  of 
May.  A.  It  was  near  the  last  day  of 
June.  Q.  You  stayed  at  Mr.  Everbart's 
all  the  time,  except  when  you  were  in 
Sumner  county?   A.  Yes,  sir." 

Although  Donaldson  tiled  a  general  de- 
nial only  to  the  allegations  of  the  answer 
other  than  those  concerning  the  execution 
of  the  note  and  mortgage  in  controversy, 
he  claimed  upon  his  part  that  the  mort- 
gage of  June  7. 1888,  for  $5,000,  was  given 
him  by  J.  T.  Everhart,  with  other  notes 
and  mortgage^  amounting  to  $17,150.13, 
as  collateral  security  for  the  payment  of 
$19,850;  that  whenever  Everhart  collected 
the  note  of  $17,150.13,  and  paid  in  full  the 
sum  of  $19,850,  with  12  per  cent,  iuterest 
thereon,  the  note  and  mortgage  of  $5,000, 
properly  released,  were  to  be  returned  to 
him :  and  that  Everhart  was  still  in  debt 
to  him.  and  had  not  complied  fully  with 
his  contract.  A  written  contract  dated 
the  26tb  day  of  June,  1888.  to  this  purport, 
Blgned  by  Thomas  Donaldson  and  J.  T. 
Everhart,  was  offered  in  evidence;  and 
Donaldrton  attempted  to  show  by  various 
letters  from  J.  T.  Everhart,  and  also  by 
the  testimony  of  Mr.  Barnes,  that  the 
mortgage  was  executed  as  collateral  se- 
curity, and  not,  as  alleged  by  Mrs.  Ever- 
hart, to  obtain  $5,000  of  additional  money 
to  loan.  The  written  contract  andletters 
of  J.  T.  Everhart  were  excluded,  as  were 
also  Mr.  Barnes'  statements  about  the 
conditions  upon  which  the  $5,000  mort- 
gage was  executed. 

We  do  not  think  that  there  was  any 
error  in  the  exclusion  of  the  oral  and  writ- 
ten testimony  offered  by  Donaldson.  The 
legal  title  of  the  real  estate  described  in 
the  mortgage  of  the  7th  of  June,  1888,  was 
in  the  name  of  Mrs.  Everhart.  It  was  her 
homestead,  as  It  was  occupied  as  a  resi- 
dence by  her  family.  It  is  immaterial 
whether  the  improvements  were  paid  for 
by  her  or  her  husband.  It  could  not  be 
mortgaged  without  the  Joint  consent  of 
botb.  There  is  no  testimony  in  the  record 
showing,  or  tending  to  show,  that  Mrs. 
Everhart  authorized  her  husband,  J.  T. 
Everhart,  to  deliver  the  mortgage  of 
$5,000  to  Donaldson,  or  any  one  else,  as 
collateral  security  for  debts,  or  upon  any 
written  or  oral  contract  of  her  husband. 
It  was  not  proposed  to  show  by  the  wit- 
ness Barnes  that  he  had  any  conversation 
with  Mrs.  Everhart,  or  that  he  knew  from 
her  anything  about  the  conditions  upon 
which  the  mortgage  was  executed.  What 
he  learned  from  Mr.  J.  T.  Everhart,  the 
husband,  or  from  the  written  contracts 
executed  by  the  husband  in  bis  own  name, 
would  not  bind  Mrs.  Everhart,  unless  J. 
T.  Everhart  was  her  duly -authorized 
agent. 


Donaldson  introduced  J.  T.  Everhart  as 
his  witness,  and  after  stating  that  the 
pro|>erty  mortgaged  was  in  his  wife's 
name,  and  belonged  to  her,  he  further 
testified:  "Question.  I  will  get  you  to 
state,  Mr.  Everhart,  if  you  made  the  ar- 
rangements with  Mr.  Donaldson  for  the 
execution,  and  the  conditions  upon  which 
this  mortgage  should  be  executed.  An- 
swer. Yes.  Q.  In  making  these  arrange- 
ments, I  will  got  you  to  state  for  whom 
you  acted.  A.  For  myself.  Q.  For  any- 
body else?  A.  No,  sir.  Q.  You  wrote 
that  mortgage?  A.  Yes;  I  wrote  it.  Q. 
Who  delivered  It  to  Donaldson?  A.  I  did. 
Q.  Who  was  present  when  you  delivered 
it?  A.  I  don't  remember  of  anybody.  Q. 
Who  authorized  you  to  deliver  it  to 
him?  A.  No  one  authorized  me.  Nothing 
said  about  it.  Q.  Did  you  have  any  au- 
thority to  deliver  it  to  him?  A.  No. 
•  *  *  Q.  You  may  state  why  you  joined 
In  the  execution  of  that  mortgage  with 
your  wife.  A.  Because  we  meant  to  give 
Mr.  Donaldson  a  $5,000  mortgage.  Q. 
Was  there  any  other  reason  why  you 
joined  in  the  execution  of  that  mortgage 
with  your  wife?  A.  Yes.  Q.  You  may 
state  what  other  reasons  there  were.  A. 
That  he  agreed  to  do  certain  things,  and 
for  that  reason  we  gave  him  the  mortgage. 
Q.  What  did  he  agree  to  do?  A.  That  he 
would  then  continue  with  me  in  the  loan 
business  as  heretofore;  that  he  had 
brought  out  this  $5,000,  and  wanted  to 
let  me  have  that.  Q.  Was  it  given  to  se- 
cure that  difference?  A.  No.  Q.  Was  it 
given  to  secure  $5,000  that  he  was  to  loan 
you?   A.  Yes,  sir." 

The  evidence  of  Everhart  no  wuy  con- 
nected bis  wife  with  the  delivery  of  the 
mortgage  as  collateral  security  for  old  ' 
debts,  or  upon  any  written  contract  prior 
to  that  date.  The  testimony  offered  by 
Donaldson  tended  to  contradict  and  im- 
peach Everhart;  and  if  he  had  been  intro- 
duced as  a  witness  in  her  behalf  by  Mrs. 
Everhart,  and  had  been  permitted  to  testi- 
fy, then  much  of  the  written  and  parol  evi- 
dence offered  by  Donaldson  would  have 
been  competent.  But  as  Everhart  was 
his  witness,  not  the  wife's  witness,  the 
testimony  to  contradict  and  Impeach  him 
was  wholly  incompetent;  and,  as  the  con- 
tracts and  letters  of  Everhart  were  in  no 
way  shown  to  have  been  written  or  signed 
by  Mrs.  Everhart,  their  rejection  followed, 
as  a  matter  of  course.  Neither  was  Mrs. 
Everhart  bound  by  the  written  contract 
referred  to  In  the  evidence  of  J.  T.  Ever- 
hart, because  it  did  not  purport  to  be 
signed  by  her  or  for  her. 

Upon  the  cross-examination  of  Mrs.  Ev- 
erhart it  was  attempted  to  be  shown  that 
she  knew  the  amount  of  money  owed  by  her 
husband  to  Donaldson;  that  she  had  exe- 
cuted a  prior  mortgage  to  Donaldson  for 
$1,200  on  property  belonging  to  herself 
and  husband;  and  that,  after  the  execu- 
tion of  the  $5,000  mortgage,  her  husband 
had  brought  her  a  mortgage,  ready  for 
her  signature,  on  her  homestead.  If  Dou- 
uldson  had  shown,  by  himself  or  other 
witnesses,  that  Mrs.  Everhart  had  agreed 
with  him  to  secure  the  debts  of  her  hus- 
band by  the  $5,000  mortgage,  or  gave  the 
mortgage  to  have  other  mortgages  re- 
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leased,  this  testimony,  and  other,  might 
have  been  competent;  bnt  Donaldson 
stated  In  his  examination  that  "he  never 
had  a  word  of  conversation  with  Mrs.Ev- 
erbart  regarding  the  $5,000  mortgage,  be- 
fore or  after  its  execution . "  Nothing  was 
said  by  her  to  Donaldson,  or  any  one, 
about  the  release  of  any  prior  mortgage. 
The  declarations  of  a  supposed  agent  are 
not  admissible  to  prove  agency.  Nor  are 
tbe  declarations  of  an  agent,  after  a  trans- 
action, evidence  of  agency.  Railway  Co. 
v.  Nichols,  8  Kan.  505;  Machine  Co.  v. 
Clark,  15  Kaa.  492;  Railway  Co.  v.  Stults, 
31  Kan.  752,  S  Pac.  Kep.  522.  Therefore, 
any  declarations  made  by  J.  T.  Everhart 
to  others  were  not  admissible  to  prove 
that  be  was  the  acrent  of  his  wife,  Mrs. 
Everbart. 

Finally,  it  is  contended  that  Judgment 
should  have  been  entered  for  Donaldson 
upon  the  evidence.  It  cannot  be  claimed 
that  there  was  a  failure  of  evidence  to  sup- 
port the  general  finding  of  the  trial  Judge. 
Therefore,  we  cannot  disturb  tbe  Judg- 
ment, even  if  thn  findings  of  the  trial  Judge 
were  against  the  weight  or  preponderance 
of  tbe  evidence.  But  upon  the  record,  as 
presented,  the  evidence  is  more  favorable 
to  Mrs.  Everhart  than  to  Donaldson. 
"Testimony  on  paper  is  not  like  testi- 
mony from  the  lips,  and  when  a  trial  judge 
bears  the  living  voices,  and  sees  the  wit- 
nessen,  who  utter  It,  believes  one,  and  dis- 
believes others,  we  cannot  decide  that  the 
Judge,  having  better  opportunities  than 
'ore,  ought  to  have  believed  and  found 
the  other  way."  Railway  Co.  v.  Kunkel, 
17  Kan.  145.  Tbe  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices 
concurring. 

(SO  Kan.  666) 

STATE  v.  ALDRICH. 
(Supreme  Court  of  Kansas.   Feb.  11, 1893.) 
Homicide  —  Plba  IN  Abatement— Diinq  Dec- 
larations— Instructions. 

1.  It  is  not  error  on  the  part  of  the  trial 
court  to  overrule  a  plea  iu  abatement,  based 
solely  upon  the  fact  thnt  the  warrant  of  arrest 
directs  the  officer  serving  it  to  bring  the  prison- 
er before  the  magistrate  issuing  such  warrant, 
instead  of  directing  that  he  be  taken  before 
"some  magistrate  of  the  county." 

2.  The  testimony  examined,  and  hdd,  that 
the  court  committed  no  error  in  receiving  in  evi- 
dence the  declarations  of  the  deceased  relative 
to  the  manner  in  which  he  received  the  wound 
from  which  he  died. 

3.  The  opening  statement  of  the  instruc- 
tions given  by  the  court  reviewed,  and  hdd, 
that  it  contains  nothing  of  which  the  defendant 
can  complain. 

(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Norton  county;  G.  Webb 
Bertram,  Judge. 

Cyrus  Aldrich  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Af- 
firmed. 

L.  K.  Pratt  and  L.  H.  Thompson,  for 
appellant.  J.  N.  Ives,  Atty.  Gen.,  and  L. 
H.  Wilder,  for  the  State. 

STRANG,  C.  This  was  a  criminal  prose- 
cution upon  an  information  filed  in  the 
district  court  of  Norton  county  July  23, 


1891,  charging  the  defendant  with  having 
on  the  26th  day  of  May,  1891,  killed  and 
murdered  one  Edward  Hagaman.  Al- 
drich was  tried  at  the  September  term, 
1891,  a ud  convicted  of  murder  in  tbe  sec- 
ond degree.  A  motion  for  new  trial  was 
overruled,  and  be  was  sentenced  to  serve 
a  period  of  10  years  at  hard  labor  In  the* 
penitentiary.  From  this  Judgment  and 
sentence  be  appeals  to  this  court. 

Counsel  for  defendant  alleges  tbe  follow- 
ing errors  on  the  part  of  tbe  trial  court: 
(1)  Tbe  court  erred  in  overruling  tbe  plea 
in  abatement;  (2)  the  court  erred  In  the 
admission  and  rejection  of  evidence;  (3) 
error  in  giving  instructions  complained 
of;  (4)  In  overruling  motion  for  new  trial. 
May  4,  1890,  tbe  defendant  obtained  a  loan 
of  one  Akers,  a  farmer  living  near  him, 
of  942,  and  gave  a  chattel  mortgage  upon 
a  team  of  horses  to  secure  tbe  debt. 
The  horses  were  to  remain  in  the  posses- 
sion of  the  defendant,  for  use  by  him  on 
his  farm,  until  condition  of  tbe  mortgage 
was  broken,  when  tbe  mortgagee,  or  bis 
agent,  was  to  have  tbe  right  to  go  upon 
tbe  defendant's  premises  and  take  posses- 
sion of  them.  May  26, 1891,  the  defendant 
having  defaulted  on  the  mortgage,  it  was 
turned  over  to  a  justice  of  the  peace 
for  collection, vand  on  that  day  Hagaman, 
who  was  a  constable,  was  directed  to  go 
and  get  the  money  or  the  property.  He 
called  on  the  defendant,  who  said  be  could 
not  pay  at  that  time.  The  defendant  and 
the  constable  then  called  on  Mrs.  Akers, 
her  husband  beingabsentin  Missouri,  and 
the  defendant  asked  further  time  on  tbe 
debt,  which  was  refused  him.  Th«  consta- 
ble then  went  back  to  the  premises  of  tbe 
defendant  to  get  possession  of  tbe  horses. , 
The  son  and  daughter  of  the  defendant 
were  with  the  horses  in  the  field.  Tbe  de- 
fendant also  went  to  where  the  horses 
were,  and  said  be  would  not  give  them 
up,  and  raised  bis  cane,  and  told  Haga- 
man be  must  not  touch  them.  Hagaman 
then  reached  towards  one  of  the  horses, 
to  take  hold  of  It,  when  the  defendant 
dropped  his  cane,  drew  a  revolver  from 
bis  pocket,  and  fired  at  Hagaman.  Tbe 
letter  then  drew  his  pistol,  and  several 
shots  were  exchanged,  Hagaman  being 
shot  through  tbe  stomach,  which  proved 
fatal. 

The  first  contention  of  tbe  defendant 
is  that  the  trial  court  erred  In  overruling 
his  plea  in  abatement.  When  tbe  case 
was  called  for  trial,  September  21,  1891, 
tbe  defendant  interposed  a  plea  in  abate- 
ment, alleging  that  the  warrant  upon 
which  he  was  arrested  was  illegal  and 
void,  because  it  commanded  the  officer  to 
whom  it  was  directed  to  take  the  defend- 
ant before  tbe  magistrate  issuing  the  same, 
instead  of  before  "some  magistrate  of 
Norton  county."  We  do  not  think  the 
warrant  of  arrest  in  tbe  case  is  illegal  and 
void  for  tbe  reason  given,  which  is  the 
only  objection  thereto.  It  Is  not  claimed 
that  the  defendant  objected  to  going  be- 
fore the  magistrate  issuing  the  warrant 
for  a  hearing,  nor,  so  far  as  the  record 
shows., was  there  any  objection  by  the 
defendant  to  submitting  to  a  preliminary 
examination  before soch  magistrate.  And 
there  Is  no  allegation  that  tbe  defendant 
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did  not  have  a  proper  examination  before 
a  competent  magistrate.  Tbe  sole  conten- 
tion, so  far  as  this  plea  ie  concerned,  is 
that  the  warrant  was  void  for  the  reason 
above  mentioned.  Tbe  warrant  was  is- 
sued upon  a  complaint  properly  verified, 
and  was  itself  in  proper  form,  except  that 
It  was  in  form  a  special,  instead  of  being 
a  general,  warrant.  The  warrant  was 
not  void,  and,  the  defendant  having  gone 
before  the  magistrate  issuing  it  without 
objection,  and  there  submitted  to  an  ex- 
amination, of  wblch  he  does  not  complain, 
we  do  not  tbink  the  court  committed  er- 
ror in  overruling  tbe  plea  in  abatement. 
Ktate  v.  Bailey,  32  Kan.  83,8  Pac.  Rep.  769. 

The  second  contention  of  the  defendaut 
Is  that  the  court  erred  in  permitting  the 
dying  declarations  of  the  deceased,  Haga- 
roan,  detailing  the  circumstances  in  con- 
nection with  his  being  shot,  in  evidence. 
Before  such  declarations  were  permitted 
to  go  to  the  Jury  a  foundation  was  laid 
by  the  following  testimony :  Dr.  Sprague. 
who  was  called  to  see  the  deceased  soon 
after  he  was  wounded,  says:  "I  found 
him  In  a  critical  condition.  I  found 
wounds,  in  two  places,  one  through  bis 
band  and  one  through  his  body.  Hp  was 
vomiting  blood  every  few  minutes.  I 
tried  to  stop  tbe  blood  by  giving  medicine 
by  way  of  nls  stomach.  He  wanted  to 
know  if  be  was  badly  wounded.  I  told 
him  that  I  thought  so.  He  wanted  to 
know  it  be  was  fatally  wounded,  and  I 
told  him  I  thought  be.  was.  Thfn  be 
wanted  me  to  keep  him  alive  until  his 
wife  got  there.  I  injected  in  bis  arm  one 
fourth  grain  of  morphia,  which  acted  up- 
on bini,  and  the  hemorrhage  stopped." 
On  cross-examination  tbe  doctor  further 
stated:  "Question.  In  your  opinion,  that 
blood  came  from  his  stomach  ?  Answer. 
Yes,  sir.  Q.  Could  not  the  blood  come 
from  some  other  way?  A.  He  would  not 
vomit  it  if  not  hit  in  the  stomach.  Q. 
Didn't  you  always  tell  him  he  might  get 
over  It?  A.  No,  sir.  Q.  Didn't  you  hold 
out  to  him  any  possibility  at  all  of  his 
getting  over  it?  A.  No,  sir.  Q.  What 
did  be  say  about  living?  A.  He  wanted 
to  know  of  me  if  there  was  a  possibility 
for  him  to  get  over  it.  I  told  him  I 
thought  not.  Then  he  said,  '  Well,  keep 
me  alive  till  my  wife  gets  bere.'  Q.  Didn't 
yon  tell  blm  that  he  would  probably  live 
till  his  wife  got  there?  A.  Yes.  I  told 
blm  there  was  a  possible  chance  for  blm 
to  live  for  several  days.  Q.  Did  be  say 
anything?  A.  He  thought  he  was  fatally 
wounded.  Q.  Did  you  have  any  further 
talk  with  bim  about  bis  living?  A.  No, 
sir.  Q.  Did  be  say  anything  to  bis  wife? 
A.  Yes.  He  said  It  was  all  right  whether 
be  lived  or  died;  that  he  was  doing  his 
duty.  Q.  Did  be  say  be  thought  tbe 
wound  was  fatal?  A.  I  told  him,  but  I 
don't  know  whether  be  tboughtso  or  not. 
I  wan  well  of  tbe  opinion  that  it  was  a 
fatal  wound.  I  can't  pass  an  opinion  for 
bim.  Q.  You  told  him  that  you  thought 
it  a  fatal  wound?  A.  Yes,  sir.  Q.  He 
wanted  to  know  if  you  thought  you  could 
keep  him  alive  till  hit*  family  got  there? 
A.  Yes,  sir."  Charles  Rwart,  another 
physician,  was  examined  on  this  ques- 
tion,   and    testified:    "Question.  State 


whether  or  not  that  wound  was  fatal. 
Answer.  Yes,  sir.  Q.  Do  you  say  that  be 
would  necessarily  die  from  It?  A.  Yes, sir. 
Q.  Wbat.lt  anything,  did  Hagaman  say  as 
to  his  condition,  whether  or  not  the  wound 
was  fatal,  or  be  would  be  liable  to  get 
well?  A.  Winn  1  first  called  he  told  me 
in  about  these  words:  He  said,  'They 
got  roe  this  time,  but  they  had  to  double 
on  me.'  Q.  Did  Ue  seem  to  have  any  hope 
of  recovery?  A.  He  didn't  express  it  so. 
Afterwards  he  said  it  was  no  use  In  hold- 
ing up  any  longer.  I  knew  he  was  sink- 
ing. "  On  cross-examination  he  said : "  Ques- 
tion. What  reason  did  he  give  for  thinking 
he  was  fatally  hurt?  Answer.  Because  he 
was  shot  through  tbe  stomach.  He  knew 
he  could  not  get  over  that.  Q.  Do  you  know 
how  long  he  conversed  with  bis  wife  and 
boys?  A.  It  might  have  been  five  min- 
utes. Q.  What  did  be  tell  tbem?  A.  I 
don't  know.  I  only  beard  him  tell  one  of 
the  boys  that  he  must  take  care  of  his 
mother.  I  remember  that  he  told  Eddie 
that."  J.  H.  Allen  was  sworn  and  ex- 
amined upou  this  question  also,  and  testi- 
fied as  follows:  "Question.  What  be  said 
to  you  was  before  Sprague  got  there  Y  An- 
swer. 1  tbink  Sprague  and  me  got  there 
about  the  same  time.  Q.  HadSpragueseen 
him  yet?  A.  Idon't  tbink  he  bad.  Q.  Tell 
what  he  said  about  the  wounds  be  re- 
ceived. A.  When  I  came  In  be  said :  'Al- 
len. I  am  killed.  I  have  got  my  death 
shot.  I  am  bound  to  die.'  He  said, 'Do 
you  think  my  wife  will  get  here?*  I  told 
him  I  thought  he  would  last  that  long. 
Q.  Did  you  say  anything  to  him  about 
bis  wounds?  A.  I  told  him,  '  1  believe  you 
are  bound  to  die.'"  H.  J.  Scbelle  testified 
as  follows:  "Question.  What  did  he  say 
about  the  wound  be  had  received  that  day? 
Answer.  Why  he  said  he  thought  It  would 
cause  bis  death.  Q.  You  say  he  told  you 
that  be  thought  he  had  to  die?  A.  Yes, 
sir.  Q.  What  did  you  say  to  bim?  A.  I 
told  bim  there  was  no  hope  for  him.  Q. 
Did  he  express  any  doubt  as  to  whether 
he  was  going  to  live  or  die?  A.  He  said 
be  was  going  to  die.  Q.  Did  he  say  any- 
thing about  any  physician?  A.  He  didn't 
think  any  of  them  could  save  him.  Q. 
What  did  he  say  about  It?  A.  He  thought 
they  were  a  lonsr  time  coming.  Q.  Did  he 
say  be  thought  they  could  help  him?  A. 
No,  sir." 

A  review  of  all  this  testimony  makes  It 
appear  very  clear  to  us  that  Hagaman 
had  no  hope  of  ultimate  recovery  at  tbe 
times  when  he  made  his  several  state- 
ments relative  to  tbe  shooting.  Tbe  ut- 
most he  hoped  for  was  to  live  a  short 
time,— long  enough  to  see  his  family.  His 
interview  with  bis  family  shows  that  he 
bad  no  hope  of  recovery.  After  talking  a 
few  minutes  with  his  wife  and  children, 
he  said  to  his  oldest  boy,  Eddie,  "You 
must  take  care  of  your  mother. "  The  evi- 
dence of  Dr.  Ewart  and  that  of  Mr.  Schelle 
was  not  before  the  court  when  Dr.  Sprague 
was  permitted  to  give  the  declarations  of 
the  deceased  concerning  tbe  shooting; 
but  the  court  had  received  at  that  time 
the  evidence  of  Mr.  Allen,  which  was  very 
pointed  and  conclusive  upon  the  question 
of  the  deceased's  condition.  And  we 
think,  taking  all  tbe  evidence  on  tbesub- 
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ject  together,  It  shows  that  the  deceased 
had  no  bope  of  recovery  after  be  first 
talked  with  Dr.  Sprague  and  with  Mr.  Al- 
len, who  talked  with  Hagatnan  about  the 
same  time  Sprague  did,  both  of  whom  in- 
formed bim  that  his  wound  was  fatal. 
Tbe  details  of  the  shooting  as  given  by 
Hagaman  to  each  of  tbe  witnesses  were 
substantially  the  same,  so  that,  in  legal 
effect,  tbe  foundation  for  the  admission  of 
all  of  snch  declarations  was  supported  by 
tbe  evidence  of  all  tbe  witnesses  testifying 
relative  to  bis  condition,  and  frame  of 
mind  concerning  tbe  same,  when  sucb  dec- 
larations were  made.  We  think  the  state- 
ments of  tbe  deceased  relative  to  tbe 
shooting  when  he  received  tbe  wound 
from  which  he  died  were  clearly  admissi- 
ble. Counsel  for  defendant  objects  to  the 
opening  statement  of  tbe  court  in  connec- 
tion with  the  instructions.  We  think, 
however,  tbe  remarks  of  counsel  In  bis 
brief  on  the  subject  are  entirely  without 
excuse.  We  find  nothing  in  such  state- 
ment of  which  either  side  to  the  case  can 
rightfully  complain.  We  see  no  reason 
why  tbe  defendant  did  not  have  a  proper 
trial,  and  therefore  recommend  that  the 
Judgment  of  the  trial  court  be  affirmed. 

PER  CCRIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 

(GO  Kan.  685) 

MAULiORY  v.  FERGUSON. 

(Supreme  Court  of  Kansas.  Feb.  11,  1803.) 

Clbkk  or  Cocrt — Certificate  as  to  Jodohsnts 
and  Liens— Liabilities. 

1.  It  is  no  part  of  the  official  duty  of  a 
clerk  of  the  district  court  to  make  searches  of 
the  records  in  his  office  for  Judgments,  liens,  or 
suits  pending,  affecting  the  title  to  real  property, 
and  certify  to  the  result  of  such  search. 

2.  Where  a  clerk  of  the  district  court,  who 
is  neither  a  lawyer  nor  engaged  in  the  busi- 
ness of  making  abstracts,  signs  a  certificate 
appended  to  an  abstract  of  the  title  to  certain 
real  estate,  as  follows-  "I  further  certify  that 
there  are  no  judgments,  mechanics'  liens,  or 
foreign  executions  on  file  or  of  record  in  this 
county,  or  any  attachments  or  other  suits  pend- 
ing in  said  county,  against  said  within-described 
lands,  nor  against  any  of  the  grantors  or  gran- 
tees herein,  nor  against  any  other  person  through 

whom  title  herein  is  derived,  except   , "  D. 

M.  Ferguson,  Clerk  District  Court,  Miami  Co., 
Kansas.  Dated  this  8th  day  of  April,  1885. 
[Seal.]"— and  receives  therefor  25  cents,  which 
is  the  fee  allowed  by  law  for  a  certificate  alone, 
it  will  not  be  presumed,  in  the  absence  of  evi- 
dence, that  such  clerk  agreed  to  make  a  carefid 
search,  and  correctly  certify  as  to  the  condition 
of  the  title  to  such  land,  but  the  burden  of 
showing  an  express  agreement  to  do  so  rests 
on  the  plaintiff;  and  such  clerk  will  not  be 
held  liable  for  any  mere  errors  of  judgment,  or 
want  of  skill,  in  determining  the  legal  effect  of 
a  suit  pending  in  the  court  of  which  he  is  clerk. 
A  party  relying  on  the  certificate  of  such  clerk, 
In  the  absence  of  such  agreement,  must  himself 
bear  whatever  loss  ensues  from  want  of  skill 
or  honest  errors  of  judgment  on  the  part  of 
such  clerk.  % 

3.  Whatever  liability  is  incurred  in  any  case 
by  such  clerk  is  to  the  person  for  whom  the 
certificate  is  made,  and  not  to  his  grantee;  and, 
before  tbe  plaintiff  can  recover,  he  must  show 
that  he  employed  the  defendant  to  perform  the 
service. 

4.  The  defendant  in  this  case  made,  on  an 


abstract  of  title,  the  certificate  above  mentioned, 
and  received  25  cents  therefor.  There  was  a 
suit  pending,  affecting  the  title  to  the  lands  de- 
scribed in  the  abstract,  which  was  prosecuted  to 
judgment,  and  resulted  in  loss  to  the  plaintiff. 
The  defendant  was  not  a  lawyer,  nor  an  ab- 
stractor, nor  did  he  claim  to  have  any  skill  in 
making  searches  of  records,  but  erroneously 
supposed  it  was  his  duty  to  make  such  certifi- 
cate. There  is  no  claim  that  he  acted  In  bad 
faith  or  corruptly,  but,  under  the  findings  of  the 
court,  appears  to  have  used  such  core  and  judg- 
ment as  he  was  ordinarily  capable  of  exercising. 
Held,  that  the  defendant  la  not  liable  in  this 
action. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Miami  coun- 
ty; .1.  P.  Hindman,  Judge. 

Action  by  Fannie  E.  Mallory  against  D. 
M.  Ferguson  to  recover  damages  sus- 
tained by  reason  of  defendant's  certificate 
to  an  abstract  of  title  to  land.  There 
was  judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

John  C.  Sheridan,  for  plaintiff  In  error. 
Selwyn  Douglas,  for  defendant  In  error. 

ALLEN.  J.  This  action  Is  brought  by 
the  plaintiff  to  recover  from  the  defendant 
damages  which  she  claims  to  have  sus- 
tained by  reason  of  the  defendant  having 
certified  on  the  abstract  title  to  a  certain 
lot  in  Paula,  as  follows:  MI  hereby  certify 
that  there  are  no  judgments,  mechanics' 
liens,  foreign  executions,  or  suits  pending 
on  tbe  records  of  this  court  against  any 
of  tbe  above-named  grantors  or  grantees 
affecting  the  title  of  tbe  above-described 
real  estate,  except  as  above  stated.  Dat- 
ed this8tb  day  of  April,  18S5.  D.  M.  Fergu- 
son, Clerk  of  the  District  Court  Miami  Co., 
Kas."  Plaintiff  alleges,  In  substance, 
that,  relying  upon  this  certificate,  she 
purchased  tbe  property  described  In  tbe 
abstract,  and  paid  therefor,  In  cash,  tbe 
sum  of  15,000;  that,  In  truth  and  In  fact, 
there  was  a  suit  then  pending  in  said  dis- 
trict court  wherein  one  Sutton  S.  Clover 
was  plaintiff,  and  William  G.  Oakman, 
Hattie  E.  Oakman,  and  others  were  de- 
fendants, In  which  said  Clover  claimed  to 
own  an  equitable  interest  in  said  lands, 
and  sought  to  recover  the  same.  Plaintiff 
further  alleges  that  said  suit  last  men- 
tioned was  tried  in  said  district  court,  and 
that  said  Clover  was  by  said  court  ad- 
Judged  to  be  tbe  owner  of  tbe  undivided 
one  fourth  of  said  property;  that  plain- 
tiff was  compelled  to  pay  f 1,000  to  buy 
In  tbe  interests  of  said  Clover,  and  that 
she  paid  attorney  fees  and  expenses  in  de- 
fending said  action  to  the  amount  of  $385; 
that  shs  had  demanded  payment  from  the 
defendant,  and  that  he  refused.  The  de- 
fendant admits  that  he  was  clerk  of  the 
district  court,  and  that  he  signed  the  cer- 
tificate set  up  in  the  petition.  The  defend- 
ant denies  that  he  was  engaged  in  the 
business  of  making  abstracts.  The  defend- 
ant alleges  that  said  abstract  was  made 
by  one  C.  W.  Chandler,  who  was  engaged 
in  thetousinessof  making  abstracts  of  title, 
and  that  said  defendant  signed  thesame  as 
an  accommodation  to  tbe  said  Chandler. 
He  alleges  that,  before  signing  the 
certificate,  be  made  a  diligent,  thorough, 
and  careful  examination  of  the  records  in 
his  office,  and,  as  a  result  of  said  search 
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and  examination,  was  satisfied  of  the 
truth  of  said  certificate.  He  alleges  that 
be  examined  all  the  records  and  papers  in 
said  suit  of  Clover  v.  Oakman,  and  was 
convinced  that  the  title  to  said  real  estate 
was  not  involved  in  said  suit  of  Clover  v. 
Oakman.  The  defendant  also  alleges 
that  the  party  for  whom  said  abstract 
was  made  was  unknown  to  him  at  the 
time  he  signed  said  certificate. and  that  he 
signed  it  for  the  sole  ad  vantage  and  profit 
of  said  C.W.  Chandler.  The  undisputed 
evidence  shows  that  the  defendant  was 
paid  25  cents  for  this  certificate.  It  also 
shows  that  the  title  to  the  land  mentioned 
in  the  abstract  was  in  dispute  in  said  suit 
of  Clover  v.  Oakman ;  that  Clover  ob- 
tained judgment  for  a  one-fourth  interest 
therein;  that  the  plaintiff  bought  in  said 
Intercut,  and  paid  $1,000  for  It;  and  that 
she  paid  attorneys' fees  amounting  to  $310 
in  defending  against  the  claim  of  said 
Clover  in  that  action,  she  having  been  made 
party  defendant  to  the  action  subsequent 
to  the  purchase  from  Oakman  and  wife 
of  the  property  described  in  the  abstract. 
This  case  was  tried  before  the  court  with- 
out a  jury,  and  a  general  finding  made  in 
favor  of  the  defendant,  and  judgment  ren- 
dered against  the  plaintiff  for  costs. 

There  is  no  showing  that  Mrs.  Mallory, 
the  plaintiff,  or  her  husband,  C.  B.  Mal- 
lory, whom  the  evidence  shows  was  her 
general  agent  in  making  the  purchase  of 
the  property,  had  any  conversation  di- 
rectly with  the  defendant.  The  evidence 
doea  show  that  Mallory  employed  said 
C.  W.  Chandler  to  make  the  abstract.  It 
also  shows  that  Mallory  paid  to  Chandler 
50  cents,  in  addition  to  Chandler's  own 
charges,  for  the  certificates  of  the  clerk  of 
the  district  court  and  tbe  treasurer.  The 
defendant  claims  that  his  understanding 
of  tbe  matter  was  that  the  abstract  was 
made  for  Oakman,  and  upon  this  question 
the  testimony  is  not  entirely  clear.  On 
cross-examination  C.  K.  Mallory  was 
asked  this  question:  "Question.  You  may 
state  if  you  recognize  that  paper  you  ex- 
amine there,  (banding  witness  paper,) 
and  didn't  you  answer,  in  reply  to  that 
question,  this :  *  That  is  the  abstract  that 
Mr.  Oakman  presented  to  us,  made  by  Mr. 
Chandler?'  Answer.  Well,  that  was  part 
of  the  papers;  yew.  sir."  C.  W.  Chandler, 
on  cross-examination,  testified  as  follows: 
*Q.  What  did  Mr.  Mallory  say  to  you 
about  what  be  wanted  that  abstract  of 
title  for?  A.  When  he  first  came  to  the 
office,  be  said  he  wanted  it  for  Mr.  Oak- 
man,—that  in,  Mr.  Oakman  wanted  the 
abstract,— and  he  spoke  to  us  for  it.  Q. 
You  told  him  you  would  not  make  the  ab- 
stract for  Mr.  Oakman  unless  Mr.  Mal- 
lory would  pay  for  it?  A.  les,  sir.  Q. 
Then  he  told  you  to  go  on  and  make  it, 
and  he  would  pay  for  it?  A.  Yes,  sir;  he 
said  he  would  see  It  was  paid  for.  Q. 
Then  you  went  on  and  made  it?  A.  I 
did. "  The  defendant  testified,  among  oth- 
er things:  "Q.  Did  Mr.  Mallory  ever  say 
anything  to  you  in  connection  with  the 
matter?  A.  I  don't  recollect  Mr.  Mallory 
saying  anything.  Q.  Did  he  ever  have 
anything  to  say  to  you  on  tbe  subject? 
A.  No,  air.  Q.  You  say  you  signed  this 
certificate  at  tbe  request  of  Mr.  Chandler? 
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A.  Yes,  sir;  C.  W.  Chandler.  I  examined 
the  record  for  Mr.  Chandler,  at  his  request. 
Q.  What  was  Mr.  Chandler's  business  at 
that  time?  A.  He  was  in  the  loan  busi- 
ness and  the  abstract  business.  Q.  Be- 
fore you  signed  that  certificate  at  that 
time,  you  may  state  whether  you  made  a 
careful  examination  of  the  records.  A. 
I  did  make  a  careful  examination  of  the 
records.  Q.  And  you  may  state  what,  if 
any,  conclusion  you  came  to  with  refer- 
ence to  anything  in  that  suit  affecting  tbe 
title  to  that  property,— the  property  al- 
leged to  be  described  in  that  so-called  ab- 
stract of  title.  A.  My  opinion,  according 
to  tbe  best  of  my  judgment,  was  that  it 
did  not  affect  tbe  title.  Of  course,  it  was 
a  complicated  case.  It  was  my  under- 
standing I  was  simply  to  exercise  my 
judgment,  as  best  I  could."  And  again: 
MQ.  Was  there  any  talk  in  your  office,  at 
the  time  this  certificate  was  certified  to, 
as  to  who  was  the  owner  of  this  proper- 
ty, or  as  to  whom  this  abstract  was  for? 
A.  1  understood  Mr.  Chandler  to  say  he 
was  making  it  for  Mr.  Oakman,  through 
Mr.  Mallory,  at  the  request  of  Mr.  Mal- 
lory; that  Mr.  Mallory  was  going  to  pur- 
chase the  property.  Q.  There  was  some- 
thing said  abont  Mr.  Mallory  in  connec- 
tion with  it?  A.  In  the  talk  that  Mr. 
Mallory  was  going  to  purchase." 

Tbe  evidence  shows  that  the  defendant 
frequently  made  similar  certificates  on 
abstracts,  for  which  he  charged  and  re- 
ceived tbe  uniform  fee  of  25  cents.  He  tes- 
tifies, however,  that  he  frequently  made 
sucb  certificates  without  receiving  any  fee 
therefor.  There  is  no  pretense  on  the 
part  of  the  plaintiff  that  the  defendant 
was  either  an  attorney  at  law,  or  engaged 
in  the  business  of  making  abstracts  of  ti- 
tle, except  so  far  as  such  certificates  re- 
late to  an  abstract.  There  was  no  special 
contract  or  agreement  with  reference  to 
this  particular  certificate,  but  it  was  made 
by  tbe  defendant,  as  be  claims,  with  the 
understanding  on  bis  part  that  it  was  his 
official  duty  to  make  such  certificates,  and 
that  the  law  allowed  him  a  tee  of  25  cents 
therefor.  It  is  Important  to  determine- 
First,  whether  there  was  any  undertaking 
on  the  part  of  the  defendant,  to  perform 
any  services  whatever  for  tbe  plaintiff  In 
this  case;  second,  if  there  was  such  under- 
taking, what  services  did  the  plaintiff  un- 
dertake to  perform?  There  having  been 
a  general  finding  by  the  trial  court  in  fa- 
vor of  tbe  defendant,  all  doubt*  as  to  tbe 
weight  of  the  evidence  must  be  resolved 
In  his  favor. 

We  are  not  prepared  to  say  that  the 
uncontradicted  evidence  shows  that  tbe 
defendant  was  employed  by  Mrs.  Mallory. 
through  ber  agent,  to  make  this  certifi- 
cate; and.  if  we  were  forced  to  decide  this 
case  on  this  point  alone,  wetdiould  have 
to  hold  that  the  general  finding  of  tbe 
trial  court  in  favor  of  the  defendant  in- 
cluded a  finding  that  the  defendant  was 
not  employed  by  the  plaintiff  to  make  the 
certificate.  We  do  not,  however,  rest  our 
decision  on  this  point  alone,  but  will  con- 
sider the  secoud  proposition  also.  If  the 
making  of  tbe  certificate  on  the  abstract 
was  not  done  under  an  employment 
from  the  plaintiff,  can  she  recover  in  this 
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?ase?  We  think  the  great  weight  of  au- 
thority Is  to  tbe  effect  that  the  party  mak- 
ing the  examination  and  certificate  is  lia- 
ble only  to  bis  employer,  and  never  to  a 
stranger  or  third  party.  Hughes  v.  In- 
vestment Co.,  21  Fed.  Rep.  169.  In  the  case 
of  Houseman  v.  Association, 81  Pa.  St. 262. 
Mr.  Justice  Sbarswood,  in  delivering  the 
opinion  of  tbe  court,  says:  "It  was  de- 
cided by  tbe  present  chief  Justice  at  nisi 
prius,  in  the  case  of  Com.  v.  Harmer, 
6  Pblla.  90,  that  this  liability  is  to  the 
party  who  asks  and  pays  for  tbe  search, 
und  does  not  extend  to  his  assignee  or 
alienee.''  The  decision  in  tbe  case  of  As- 
sociation v.  Houseman.  89  Pa.  St.  261, 
seems  to  be  somewhat  In  conflict  with 
the  doctrine  as  stated  by  Justice  Share- 
wood  In  the  case  above  cited.  We  think 
that  the  rule  as  stated  is  sustained  both 
by  tbe  weight  of  reason  and  authority,— 
that  there  must  be  privity  of  contract  to 
create  liability.  In  the  case  of  Bank  v. 
Ward,  100  U.  S.  195,  tbe  supreme  court  of 
the  United  States  holds:  "  Where  A.,  an 
.  attorney  at  law  employed  and  paid  solely 
by  B.  to  examine  und  report  on  the  title 
of  the  latter  to  a  certain  lot  of  around, 
gave,  over  bis  signature,  this  certificate, 
'B.'s  title  to  the  lot  [describing  it]  is 
good,  and  the  property  unincumbered,' 
C,  with  whom  A.  had  no  contractor  com- 
munication, relied  upon  this  certificate  as 
true,  and  loaned  money  to  B.,  upon  the 
latter  executing,  by  way  of  security  there- 
for, a  deed  of  trust  for  the  lot;  B.,  before 
employing  A.,  had  transferred  tbe  lot  in 
fee  by  a  duly-recorded  conveyance,— a  fact 
which  A.,  on  examining  the  records,  could 
have  ascertained,  bad  he  exercised  a  rea- 
sonable degree  of  care;  tbe  money  loaned 
wok  not  paid,  and  B.  Is  insolvent,— held : 
First,  that  there  being  neither  fraud, collu- 
sion, nor  falsehood  by  A.,  nor  privity  of 
contract  between  him  and  C.  he  is  not  lia- 
ble to  the  latter  for  any  loss  sustained  by 
reason  of  the  certificate;  second,  that 
usage  cannot  make  a  contract  where  none 
was  made  by  the  parties." 

We  think  that  tbe  judgment  of  the  dis- 
trict court  might  be  upheld  on  the  ground 
that  there  was  evidence  tending  to  show 
that  tbe  employment  of  tbe  defendant 
was  made  in  behalf  of  a  person  other  than 
tbe  plaintiff.  We  shall  proceed,  however, 
with  the  consideration  of  the  more  im- 
portant question  involved  in  the  case,— 
whether,  conceding  the  existence  of  audi 
employment  by  tbe  plaintiff,  the  nature  of 
the  employment  renders  the  defendant  lia- 
ble in  this  action.  Tbe  defendant  was 
clerk  of  the  district  court  of  Miami  county, 
Kan.  He  testifies  that  in  making  this  cer- 
tificate be  supposed  he  was  merely  per- 
forming a  duty  imposed  on  him  bylaw. 
It  is  nowhere  made  the  duty  of  the  clerk 
of  the  district  court  to  search  the  records 
in  his  office  for  Judgments,  liens,  and  suits 
pending,  nor  does  the  statute  provide  any 
fee  for  any  such  service.  It  is  not  contend- 
ed In  this  case  that  there  was  any  special 
contract  or  agreement  between  tbe  parties 
as  to  the  particular  service  he  was  to  per- 
form; but  it  is  contended  on  tbe  part  of 
tbe  plaintiff  that  the  defendant  was  in  the 
habit  of  making  such  certificates  for  pay, 
—for  the  uniform  fee  of  25 cents,— and  that 


because  of  such  practice  he  was  liable  for 
any  error  In  snch  certificate.  The  law 
does  allow  the  clerk  of  the  district  court 
a  fee  of  25  cents  for  his  certificate  and 
seal.  Can  it  be  said  that  because  tbe  de- 
fendant was  in  tbe  habit  of  making  certifi- 
cates of  the  character  of  this  on»»,  and 
charging  therefor  the  sura  of  25  cents.be 
is  liable  for  any  error  or  misstatement  con- 
tained therein?  Ordinarily  the  certificate 
of  tbe  clerk  of  the  district  court  is  attached 
to  copies  of  records  or  to  other  written 
Instruments,  for  which,  if  made  by  tbn 
clerk  himself,  he  is.  also  entitled  to  pay- 
ment. If  tbe  defendant  had  been  called 
upon  to  make  a  full  transcript  of  all  tbe 
records  In  the  case  of  Clover  v.  Oakman, 
over  his  certificate  of  the  correctness 
thereof,  and  bad  he  made  what  purported 
to  be  Much  transcript,  to  the  correctness 
of  which  he  appended  bis  certificate,  we 
do  not  doubt  that  be  would  have  been  lia- 
ble for  any  error  or  omission  in  the  tran- 
script, through  wbich  tbe  party  receiving 
and  paying  therefor  was  injured.  In  this 
case,  however,  the  clerk  certifies,  not  to 
the  correctness  of  a  transcript  which  he 
has  made,  but  to  tbe  legal  effect  of  tbe 
whole  volume  of  aU  tbe  records  in  his 
office  on  tbe  title  to  this  land. 

Authorities  are  cited  by  counsel  for  the 
plaintiff  in  error,  which,  he  contends,  hold 
the  defendant  liable.  These  authorities 
must  be  considered  with  reference  to  the 
statutes  wbich  were  construed  by  the 
courts  in  making  their  decisions.  In  the 
case  of  Ziegler  v.  Com.,  the  court  says: 
"In  Pennsylvania  It  has  ever  been  a  por- 
tion of  the  duty  of  the  prothonotary  to 
make  searches.  It  is  an  incident  of  his 
office  as  a  keeper  of  the  records  of  the 
county.  The  fee  bill  idves  him  compensa- 
tion for  his  services  and  for  his  certifi- 
cates. "  12  Pa.  St.  228.  In  the  case  of 
Lusk  v.  Carlin,  4  Scam.  395,  which  was  an 
action  on  tbe  official  bond  of  the  re- 
corder of  deeds,  for  failing  to  note  a 
mortgage  in  his  certificate  of  search,  the 
court  says:  "It  Is  contended  that  It  is  not 
a  duty  of  the  recorder  to  examine  and  give 
information  whether  land  is  incumbered, 
as  it  would  frequently  involve  a  question 
as  to  the  legal  effect  of  the  conveyance  of 
record.  In  this  sense  of  examination,  he 
is  not  bound  to  make  it,  but  we  are  of  the 
opinion  that  he  is  bound  to  search  and 
give  information  of  the  fact  whether  there 
are  deeds,  mortgages,  or  writings  con- 
cerning the  land,  and  refer  tbe  party  to 
them,  so  be  maybe  enabled  to  judge  for 
himself,  and  take  counsel  as  to  the  man- 
ner in  which  the  title  is  affected  or  the  es- 
tate incumbered  by  them.  The  search 
should  be  diligent,  and  his  information 
true,  as  for  it  be  is  entitled  to  compensa- 
tion.'' The  court  refers  to  various  provi- 
sions of  the  statutes  of  Illinois  relating  to 
the  duty  of  tbe  recorder,  and  saya:  "The 
whole  scope  and  spirit  of  these  provisions 
seem  to  me  to  point  out  this  service  as  an 
official  dnty  of  the  recorder;  and  1  think 
the  fees,  perquisites,  and  emoluments  of 
his  office  a  good,  continuing,  and  valuable 
consideration  to  charge  the  surety  In  tbe 
bond,  within  tbeprinciple  laid  down  In  the 
case  of  U.  S.  v.  Linn,  15  Pst.  311. "  In  New 
York  and  other  states  it  is  made  the  duty 
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of  certain  officials  baying  the  custody  of 
public  records  to  make  searches,  and  cer- 
tify the  result  thereof,  and  It  is  held  that 
the  officer  is  liablefor  any  error  or  misstate- 
ment in  each  certificate.  We  have  not  been 
able,  however,  to  find  any  case— nor  has 
counsel  called  our  attention  to  any— where 
the  officer  has  been  held  liable  on  a  certifi- 
cate which  the  law  did  not  require  him  to 
make,  and  where  he  received  nocompeu- 
sation  for  mo  king  the  search.  In  Warvelle 
on  Abstracts,  (page  66,)  the  author  says: 
•It  Is  frequently  the  custom  of  the  exam- 
iner to  append  to  an  abstract  of  this  char- 
acter certificates  of  tha  officers  baying  the 
custody  of  records  examined,  yet  in  the 
majority  of  cases  the  said  certificates  do 
not  materially  enhance  the  value  of  the 
examination  as  evidence,  and,  unless  form- 
ing a  part  of  their  official  duty,  create  no 
responsibility  on  the  part  of  the  certifying 
officer."  This  case  is  in  itself  a  strong 
illustration  of  the  hardship  of  a  rule  which 
should  hold  the  clerk  of  the  district  court 
liable  for  any  error  in  such  a  certificate  for 
the  sum  of  25  cents,  which  be  would  be  en- 
titled to  have  for  making  any  formal  cer- 
tificate whatever.  Under  the  plaintiff's 
theory  of  this  case,  be  would  be  held  bound 
to  examine  every  record  In  his  office  which 
In  any  wise  affected  the  title  to  these 
lands,  and  to  state,  over  his  signature, 
eorrectly,  the  legal  effect  of  every  record 
which  in  any  manner  affected  the  title. 
There  is  nothing  In  this  case  tending  to 
show  that  the  defendant  was  called  on  to 
make  any  transcripts  of  any  records  in  his 
possession.  Had  the  plaintiff  obtained  a 
transcript  of  the  pleadings  in  the  Oakman 
Case,  in  the  exercise  of  ordinary  business 
prudence  she  would  have  submitted  such 
transcripts  to  a  counselor  learned  in  the 
law,  for  his  opinion  as  to  their  effect  on 
the  title  to  this  property,  and  as  to  the 
risks  she  would  incur  by  purchasing  the 
property  pending  such  litigation. 

Many  authorities  are  cited  by  counsel  as 
to  the  liability  of  attorneys,  physicians, 
and  other  persons  who  fail  to  use  care  and 
skill  In  their  employment.  These  author- 
ities cast  but  little  light  on  this  case.  The 
general  doctrine,  we  think,  Is  correctly 
stated  in  Story,  BaJlm.  $  485:  "Where  the 
particular  business  or  employment  requires 
skill,  if  the  bailee  is  known  not  to  possess 
It,  or  he  does  not  exercise  the  particular 
art  or  employment  to  which  It  belongs, 
and  he  makes  no  pretension  to  skill  in  it, 
there,  if  tbe  bailor,  with  full  notice,  trusts 
him  with  the  undertaking,  the  bailee  is 
bound  only  for  a  reasonable  exerciso  of  tbe 
skill  which  he  possesses,  or  of  tbe  judg- 
ment which  be  can  employ;  and,  if  any 
loss  ensues  from  his  want  of  due  skill,  he 
Is  not  chargeable."  There  is  no  evidence 
in  this  case  tending  to  show  that  tbe  de- 
fendant held  himself  out  to  the  public  as 
skilled  in  the  examination  of  public  rec- 
ords, or  in  determining  their  legal  effect. 
He  himself  testifies  that  be  used  such  care 
and  judgment  as  be  possessed,  and  that  it 
was  bis  opinion  that  tbe  title  to  tbe  prop- 
erty described  In  the  abstract  was  not 
affected  by  the  Clover  suit.  If  the  plaintiff 
employed  the  defendant  at.  all  to  pass  his 
opinion  or  to  certify  as  to  the  effect  of 
the  records  In-  that  case,  she  certainly  env- 
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ployed  him  for  a  very  meager  considera- 
tion. We  are  not  prepared  to  say  that 
any  consideration  whatever  was  paid  In 
this  case  for  a  search.  The  defendant  did 
not  claim  to  be  a  lawyer,  nor  was  there 
any  evidence  that  be  claimed  to  have  skill. 
We  think  the  plaintiff  was  not  entitled  to 
the  benefit  of  any  higher  order  of  judg- 
ment than  tbe  defendant  in  fact  possessed, 
and  that  in  relying  on  such  a  certificate, 
so  obtained,  if  loss  occurs,  she  must  herself 
bear  It,  under  all  the  circumstances,  as 
they  are  shown  by  the  record  in  this  case. 
Certainly  there  Is  a  wide  difference  between 
the  liability  of  a  lawyer,  or  other  person 
claiming  to  have  especial  qualifications 
for  determining  questions  affecting  tbe  title 
to  land,  and  that  of  a  layman,  who  neither 
has  nor  professes  to  have  any.  We  con- 
clude, then,  that  the  defendant  is  not  lia- 
ble for  any  error  In  judgment  as  to  the 
condition  of  tbe  title  to  tbe  land  described 
In  the  abstract,  even  though  such  error  be 
a  gross  one;  and  It  may  well  be  doubled 
whether  he  would  be  liable,  where  be  re- 
ceives merely  the  fee  allowed  by  law  for  a 
certificate,  unless  guilty  of  fraud  or  willful 
misstatement.  We  think  tbe  judgment  of 
the  trial  court  was  right,  and  it  will  be 
affirmed.    All  tbe  justices  concurring. 


(18  Mont  111) 

STATE  v.  HUDSON. 
(Supreme  Court  of  Montana.  Feb.  27,  1883.) 
Uttering  Forged  Instruments— Vim 
Where  the  forged  instrument  Is  mailed 
In  one  county  and  received  in  another,  the  venae 
of  the  offense  of  uttering  the  forged  instrument 
is  in  the  latter  county;  and  Grim.  Pr.  Act,  S  32, 
providing  that  when  a  crime  has  been  commit- 
ted partly  in  one  county  and  partly  in  another 
county,  or  the  acts  or  effects  constituting  or 
requisite  to  the  consummation  of  the  offense  oc- 
cur in  several  counties,  the  jurisdiction  is  in 
either,  does  not  apply. 

Appeal  from  district  court,  Gallatin 
county;  F.  H.  Armstrong,  Judge. 

James  M.  Hudson  was  convicted  of  ut- 
tering forged  paper,  and  appeals.  Re- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DE  WITT,  J.: 

This  is  an  appeal  by  tbe  defendant  from 
a  Judgment  upon  a  conviction  for  uttering, 

fmbllshlng,  and  passing  an  alleged  forged 
nstrument.  The  opinion  below  treats  but 
one  of  tbe  several  points  made  by  appel- 
lant, which  may  be  stated  as  follows: 
Information  was  filed  in  Gallatin  county, 
charging  tbe  offense  of  uttering,  publish- 
ing, and  passing  the  forged  instrument  in 
Gallatin  county.  The  proof  was  that  the 
defendant  deposited  tbe  alleged  forged  in- 
strument iu  the  United  States  mall  at 
Three  Forks,  apost  office  in  Gallatin  coun- 
ty, directed  to  tbe  city  of  Butte,  a  post 
office  in  Silver  Bow  county,  to  the  Singer 
Manufacturing  Company,  the  party  al- 
leged to  be  intended  to  be  defrauded  by 
the  defendant.  Tbe  Singer  Manufacturing 
Company,  to  whom  the  forged  Instrument 
was  so  sent,  received  tbe  same  at  Butte, in 
Silver  Bow  county.  This  was  the  only  tes- 
timony as  to  venue,— as  to  tbe  place  where 
tbe  defendant  uttered,  published,  and 
passed   tbe  Instrument.    The  court  In- 
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structed  the  Jury,  on  the  matter  of  venue, 
that  if  the  state  bae  shown  that  the  de- 
fendant mailed  the  instrument  in  Gallatin 
county,  state  of  Montana,  addressed  to 
the  singer  Manufacturing;  Company,  at 
the  city  of  Bntte,  Mont.,  with  the  intent, 
etc.,  and  that  the  defendant  knew  the  in- 
strument to  be  false  and  fictitious,  and 
that  the  Singer  Manufacturing  Company 
received  the  instrument  in  tbe  course  of 
mail,  tbat  was  sufficient.  The  question 
now  upon  the  appeal  is  whether  tbe  facts 
of  a  mailing  of  tbe  forged  instrument  by 
defendant  in  Gallatin  county,  and  the  due 
receipt  of  tbe  same  by  tbe  Singer  Manufac- 
turing Company  in  Sliver  Bow  county, 
constituted  an  uttering,  publishing,  and 
passing  in  Gallatin  county.  If  yes,  tbe 
venue  was  proved;  it  no,  the  venue  was 
not  proved,  and  tbe  Judgment  must  be 
reversed. 

E.  P.  Cadwell,  for  appellant.  Henri  J. 
Haskell,  Atty.  Gen.,  for  tbe  State. 

DE  WITT,  J.,  (after  stating  the  facts.) 
The  precise  question  presented  here  was 
thoroughly  considered  in  New  York  in  the 
case  of  People  v.  Ratbbun,  21  Wend.  508. 
Mr.  Justice  Cowen  wrote  an  exhaustive 
opinion,  both  upon  tbe  reason  of  tbe  prop- 
osition, and  upon  the  authority  of  tbe  de- 
cided cases.  Tbe  case  is  a  standard  cita- 
tion in  the  text-books.  8  Greenl.  Ev.  §112; 
Wbart.  Crim.  Law,  5  1451;  2  Blsh.  Crlm. 
Proc.  8  428.  In  a  later  case  in  New  York 
(People  v.  Adams,  3  Denio,  209)  the  opin- 
ion of  tbe  court,  after  speaking  of  the 

firinclple  decided  In  21  Wend.,  and  after  cit- 
ug  other  cases,  went  on  to  remark :  "  And 
to  the  same  effect  are  the  views  of  the  late 
Mr.  Justice  Cowen,  as  expressed  in  Rath- 
bun's  Case.  And  tbe  principle  Is  too  rea- 
sonable and  Just  of  itself,  and  too  well  sus- 
tained by  adjudged  cases,  to  admit,  in  my 
Judgment,  of  any  serious  doubt."  It  was 
held  in  the  Rathbun  Case  that  the  venue 
was  in  tbe  county  where  tbe  letter  con- 
taining tbe  forged  instrument  was  re- 
received,  and  not  in  the  county  where  it 
was  mailed.  Upon  that  theory  the  veuue 
in  the  case  at  bar  should  be  in  Silver  Bow 
county,  and  not  in  Gallatin  county.  We 
are  wholly  satisfied  with  Justice  Cowen 's 
views,  and  nothing  new  occurs  to  us 
which  would  add  to  the  weight  of  his  rea- 
soning or  conclusion.  Tbe  venue  was  not, 
therefore,  proved  in  Gallatin  county;  and 
the  Judgment  must  be  reversed,  unless  our 
statute  has  worked  a  change  lu  the  prin- 
ciple announced  in  the  Rathbun  Case.  The 
Rathbun  Case  discussed  the  doctrine  of 
an  offense  being  committed  partly  in  one 
county  and  partly  in  another,  and  con- 
cluded tbat  the  offense  was  committed 
wholly  in  the  county  where  tbe  letter  was 
received.  Our  statute  provides  as  fol- 
lows: 44  When  a  crime  has  been  committed 
partly  in  one  county  and  partly  In  an- 
other, or  tbe  act  or  effects  constituting  or 
requisite  to  tbe  consummation  of  tbe  of- 
fense occur  In  two  or  more  counties,  tbe 
Jurisdiction  is  in  either  county,  and  the 
court  in  which  the  prosecution  shall  have 
been  first  commenced  shall  have  prece- 
dence." Section  82,  Crim.  Pr.  Act.  But  In 
the  case  at  bar  the  crime  was  not  partly 


committed  in  Gallatin  county.  The  utter- 
ing was  the  offense.  There  was  no  utter- 
ing until  tbe  receipt  of  tbe  letter  in  Silver 
Bow  county.  The  mailing,  as  above  ob- 
served, was  not  tbe  uttering.  Had  tbe 
letter  been  cut  off  in  its  passage  from  Gal- 
latin to  Silver  Bow  county,  or  had  It 
been  destroyed,  or  never  received,  there 
would  have  been  no  uttering  at  any 
place.  Nor  were  tbe  acts  or  effects  consti- 
tuting tbe  offense  committed  in  Gallatin 
county.  That  wbicb  constitutes  the  of- 
fense was  the  uttering.  If  nothing  bad 
occurred  other  than  tbat  which  oc- 
curred in  Gallatin  county,— tbat  is,  It 
nothing  bad  occurred  further  than  tbe 
mailing  of  the  letter  In  Gallatin  county,— 
there  would  have  been  no  uttering,  and 
no  offense.  Nor  were  tbe  a«ts  or  effects 
requisite  to  the  consummation  of  the 
offense  committed  in  Gallatin  county.  It 
was  not  requisite  to  the  consummation  of 
the  offense  that  tbe  letter  should  be  mailed 
in  Gallatin  county,  or  elsewhere.  Tbe 
forged  instrument  could  have  gone  to  tbe 
Singer  Manufacturing  Company  by  any 
vehicle  other  tban  the  mail.  The  defend- 
ant could  have  handed  It  to  tbe  Singer 
Manufacturing  Company  In  person.  It 
may  be  said  tbat,  under  tbe  facts  in  this 
case,  there  would  have  been  no  uttering, 
—that  is  to  say,  tbe  Instrument  would  not 
have  reached  the  Singer  Manufacturing 
Company,  and  so  be  uttered  or  published, 
—unless  it  had  been  put  Into  the  mail,  and 
that,  therefore. such  depositing  in  the  mail 
was  an  act  requisite  to  the  consumma- 
tion of  tbe  offense.  But  on  tbe  same  line 
of  suggestion  it  can  be  said  tbat  if  a  per- 
son, having  determined  to  murder,  starts 
from  Gallatin  county,  and  travels  to  Sil- 
ver Bow  county,  and  there  accomplishes 
the  crime  of  murder,  If  be  bad  not  started 
from  Gallatin  county  be  would  not  have 
committed  tbe  crime  in  Silver  Bo w  coun- 
ty, and  his  so  starting  from  Gallatin 
county  was  an  act  requisite  to  the  consum- 
mation of  the  offense.  But  It  would  not 
be  contended  that  tbe  venue  for  such  crime 
of  murder  could  be  laid  in  Gallatin  county. 
Again,  a  murderer  might  buy  his  pistol 
In  Gallatin  county,  then  go  to  Silver  Bow 
county,  and  commit  tbe  offense.  It  then 
could  be  said,  on  tbe  same  line  of  sug- 
gestion, that  if  be  had  not  bought  the 
pistol  in  Gallatin  county  tbe  offense  would 
not  have  been  committed,  and  that,  there- 
fore, tbe  baying  of  tbe  pistol  was  an  act 
requisite  to  the  consummation  of  the 
offense.  Illustrations  of  this  nature  might 
be  multiplied.  Such  acts  as  mailing  tbe 
letter  or  buying  the  pistol,  or  a  murderer 
traveling  through  Gallatin  county  to  Sil- 
ver Bow  county,  would  be,  in  those  par- 
ticular cases,  preliminary  to  tbe  commis- 
sion of  the  offense,  and  acts  without 
which,  in  the  particular  case,  the  offense 
would  not  be  committed,  but  tbey  were 
not  acts  requisite  to  the  consummation  of 
tbe  offense.  If  such  acts  were  construed 
to  be  those  requisite  to  the  consummation 
of  the  offense,  there  are  but  few  crimes, 
tbe  venue  of  wbicb  could  not  be  construed 
to  be  In  counties  other  than  the  actual 
county  where  the  offense  was  committed. 
We  are  therefore  of  opinion,  in  the  case  at 
bar,  that  the  venue  of  the  offense,  if  any 
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offense  were  committed,  wai  In  Sliver 
Bow  county,  and  that  the  statute  (sec- 
tion 82,  supra)  does  not  change  the  princi- 
ples as  announced  In  the  Rathbuu  Case, 
and  generally  followed  since  the  promul- 
gation of  tbat  decision. 

The  Judgment  is  reversed ;  and  It  appear- 
ing that  defendant  cannot  be  convicted  In 
said  county  on  the  charge  of  uttering  said 
instrument  in  tbat  jurisdiction,  It  is  there- 
fore further  ordered  that  a  nolle  prosequi  be 
entered,  and  that  the  court  below  canse 
defendant  to  be  discharged  from  imprison- 
ment on  said  conviction. 

PEMBERTON,  C.  J.,  and  HABWOOD, 
J.,  concur.   

fl3  Mont.  116)  s^^^sa 

STATE  v.  HAYES. 
(Supreme  Court  of  Montana.   Feb.  27,  1893.) 

Ukakd  Lakcent— What  Conbtitutss— Constbuc- 
tios  or  Statute. 
Under  Comp.  Laws,  dlv.  4,  e.  6,  I  93, 
providing  that  if  any  bailee  of  money,  goods, 
or  property  convert  the  same  to  his  own  use, 
with  intent  to  steal,  he  shall  be  guilty  of  grand 
or  petit  larceny,  according  to  the  amount  of  the 
property  or  value  of  the  goods,  chattels,  or 
property  converted,  in  the  same  manner  as  if 
the  original  taking  had  been  felonious,  a  bailee 
of  a  horse,  who  converts  it  with  intent  to  steal, 
cannot  be  convicted  of  grand  larceny  without 
regard  to  its  value,  though  section  78  makes 
the  stealing  of  a  horse  of  any  value  grand  lar- 
ceny. 

Appeal  from  district  court,  Park  coun- 
ty;  Frank  Henry,  Judge. 

John  Hayes  was  convicted  of  grand  lar- 
ceny. Motion  in  arrest  of  Judgment,  and 
the  state  appeals.  Affirmed. 

Henri  J.  Haskell,  Atty.  Gen.,  for  the 
State.  Matthew  R. Wilson, for  respondent. 

PEMBERTON,  C.  J.  On  the  12th  day  of 
Movember,  1892,  the  county  attorney  of 
Park  county  tiled  in  the  court  below  the 
folio  wing  information  against  the  respond- 
ent, omitting  the  caption  and  formal 
parts:  "In  the  name  and  by  the  authori- 
ty of  the  state  of  Montana,  I,  Allen  R.Joy, 
county  attorney  in  and  for  the  county  of 
Park,  in  the  state  of  Montana,  who  prose- 
cutes for  and  on  behalf  of  said  state,  up- 
on information,  in  the  district  court  of 
Maid  district,  sitting  In  and  for  the  said 
county  of  Park,  and  duly  empowered  to 
inform  of  offenses  committed  within  said 
county,  come  now  here  upon  informa- 
tion, and  gtve  the  court  to  understand 
and  to  be  informed  that  one  John  Hayes, 
late  of  said  county  of  Park,  aforesaid,  at 
the  county  of  Park,  In  the  state  of  Mon- 
tana, and  within  the  Jurisdiction  of  this 
court,  on  or  about  the  12th  day  of  August, 
A.  D.  1892,  then  and  there  being  a  bailee  of 
property,  to  wit,  one  roan  mare,  of  the 
value  of  f  40,  a  more  particular  descrip- 
tion of  which  is  to  the  said  county  attor- 
ney Unknown,  of  the  property  of  one  W. 
F.  Klrby,  and  then  and  there  feloniously 
converted  the  same  to  his  own  use,  and 
did  then  and  there  feloniously  sell  and  dis- 
pose of  the  said  roan  mare  with  the  intent 
to  steal  the  same,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dlguity 


of  the  state  of  Montana.*  The  respond- 
ent pleaded  not  guilty.  On  this  issue  the 
cause  was  tried  by  a  Jury.  The  Jury  con- 
victed the  respondent,  and  fixed  bis  pun- 
ishment at  Imprisonment  in  the  state  pris- 
on for  a  term  of  one  year.  After  convic- 
tion, counsel  for  the  respondent  filed  in 
the  lower  court  the  following  motion  in 
arrest  of  Judgment:  "(1)  Because  the  in- 
formation in  this  action  does  not  state 
facta  sufficient  to  constitute  any  offense 
against  the  laws  of  Montana.  (2)  Because 
the  court  had  no  Jurisdiction,  for  the  rea- 
son that  the  property  alleged  to  have  been 
converted  by  the  defendant  was  stated  to 
be  of  the  value  of  $40,  and  the  offense,  if 
any,  charged  in  the  information,  was  tbat 
of  petit  larceny."  The  lower  court  sus- 
tained the  motion,  and,  from  the  order 
and  Judgment  sustaining  the  same,  this 
appeal  is  prosecuted. 

This  prosecution  was  instituted  and  con- 
ducted under  section  93,  c.  6,  dlv.  4,  of  the 
Comp.  Laws,  and  is  as  follows:  "If  any 
bailee  of  any  money,  goods,  or  property 
shall  convert  the  same  to  his  own  use,  with 
intent  to  steal  the  same,  be  shall  be  guilty 
of  grand  or  petit  larceny,  according  to  the 
amount  of  the  property  or  value  of  the 
goods,  chattels,  or  property  so  converted, 
in  the  same  manner  as  if  the  original  tak- 
ing had  been  felonious;  and,  on  conviction 
thereof,  shall  be  punished  accordingly." 
The  appellant  claims  that,  under  the  fore- 
going statute,  the  respondent  could  be 
tried,  convicted,  and  punished  as  under 
section  78  of  the  same  chapter,  which 
makes  the  stealing  of  any  mare,  gelding, 
colt,  etc.,  grand  larceny,  without  reference 
to  the  valae  of  such  animal,  If  it  be  of  any 
value  whatever.  It  is  coticeded  that  the 
felonious  stealing  of  any  of  the  animals, 
of  whatever  value,  mentioned  in  said  sec- 
tion 78,  is  made  grand  larceny.  Section 
98,  supra,  provides  that  if  any  bailee  of 
any  money,  goods,  or  property  shall  con- 
vert the  same  to  his  own  use,  with  intent 
to  steal  the  same,  he  shall  be  guilty  of 
grand  or  petit  larceny,  according  to  the 
amount  of  the  money  or  value  of  the  goods, 
chattels,  or  property  so  converted,  in  the 
same  manner  as  if  the  original  taking  bad 
been  felonious,  and  shall  be  punished  ac- 
cordingly. It  will  be  noticed  that  In  said 
section  93  no  mention  is  made  of  the  na- 
ture of  tbe  property  con  verted,  as  entering 
into  the  degree  of  larceny,  of  which  the 
party  may  be  convicted,  or  determining 
the  punishment  that  may  be  Imposed. 
The  amount  of  the  money,  or  the  value  of 
the  property  converted,  is  the  criterion  by 
which  the  degree  of  the  larceny  is  to  be  de- 
termined, as  well  as  the  penalty  to  be  im- 
posed. In  the  theft  of  tbe  animals  men- 
tioned in  section  78, supra,  the  value  there- 
of is  immaterial,  so  that  tbe  animal  is  of 
any  value  whatever. 

Now,  then,  tbe  question  for  this  court 
to  determine  Is  whether  a  person  tried 
and  convicted  under  section  93,  supra,  who, 
being  tbe  bailee  of  a  mare,  converts  her 
to  bis  own  use,  with  intent  to  steal,  tbe 
animal  being  of  a  less  value  than  f  50,  can 
be  punished  as  provided  under  section  78 
supra,  which  makes  the  felonious  stealing 
of  Buch  animal,  of  whatever  value,  grand 
larceny.  Tbe  value  of  the  animal  alleged 
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to  bare  been  converted  in  this  cane  Is 
stated  la  tbe  Information  to  be  $40.  To 
ho  hold  would  require  this  court  to  so 
construe  said  section  93  to  mean  that  tbe 
bailee  of  any  mare,  gelding,  colt, cow, calf, 
etc.,  of  whatever  value,  is  guilty  of  grand 
lameny,  as  provided  in  said  section  78. 
Toso  hold  we  musteitbercoustruea  word 
into  said  section  93,  such  as  "nature"  or 
"character,"  and  to  hold  such  words  as 
meaning  the  name  as  tbe  words  "amount" 
or  "value"  of  the  property  converted ;  or 
else  we  would  have  to  hold  that  said  sec- 
tion 93,  with  the  words  "according  to  the 
amount  of  money  or  value  of  the  goods, 
chattels,  or  property  ho  converted,"  elim- 
inated therefrom,  would  mean  tbe  same  as 
It  now  reads.  We  think  such  a  construc- 
tion would  amount  to  judicial  legislation. 
It  is  for  the  legislature  to  enact  the  laws. 
It  is  tbe  duty  of  the  court  to  construe 
them  as  It  finds  them.  These  statutes  are 
both  highly  penal;  and  in  such  cases  tbe 
rule  of  strict  construction  applies.  In 
Endlich  on  tbe  Interpretation  of  Statutes 
(section  329)  we  find  tbls  doctrine  de- 
clared: "To  determine  that  a  easels  with- 
in the  intention  of  a  statute,  its  language 
must  authorise  tbe  court  to  say  so;  but 
it  Is  not  admissible  to  carry  the  principle 
tnat  a  case  which  is  within  tbe  mischief 
of  a  statute  is  within  its  provisions,  so 
far  as  to  punish  a  crime  not  specified  in 
tbe  statute,  because  it  is  of  equal  atrocity 
or  of  a  kindred  character  with  those 
which  are  enumerated.  In  this  character- 
istic, tbe  difference  between  liberal  and 
strict  constructions  is  clearly  presented. 
Whilst  the  letter  of  a  remedial  statute 
may  be  extended  to  cases  clearly  within 
tbe  same  reason  and  within  tbe  mlschier 
tbe  acc  was  designed  to  cure,  unless  such 
construction  does  violence  to  tbe  language, 
a  consideration  of  the  old  law,  the  mis- 
chief, and  tberemedy,  thongb  proper  in  the 
construction  of  crimiual  as  well  as  other 
statutes,  is  not  in  Itself  enough  to  bring  a 
case  within  tbe  operation  of  the  former 
class  of  statutes.  Their  language,  proper- 
ly given  its  full  meaning,  must,  at  least  by 
that  meaning,  expressly  Include  the  case; 
and  In  ascertaining  that  meaning  tbe 
court  cannot  go  beyond  the  plain  meaning 
of  the  words  and  phraseology  employed, 
In  search  of  an  intention  not  certainly  im- 
plied In  them.  In  other  words,  whilst  a 
case  may  come  within  tne  purview  of  u  rem- 
edial statute,  unless  its  language,  properly 
construed,  excludes  it,  It  is  excluded  from 
the  reach  of  a  criminal  statute,  unless  the 
language  includes  it.  Unless  the  proper 
meaning  of  tbe  language  of  the  statute 
brings  a  ca3e  within  Its  letter,  tbe  rule  of 
strict  construction  forbids  the  court  to 
create  a  crime  or  penalty  by  construction, 
and  requires  it  to  avoid  the  same  by  con- 
struction; and,  although  the  court  may 
be  unable  to  conceive  any  reason  why  the 
case  In  question  should  have  been  omitted, 
and  considers  it  highly  improbable  that 
an  omission  was  intended,  It  is  not  at  lib- 
erty to  extend  the  enactment  to  cases  not 
included  within  the  clear  and  obvious  im- 
port of  the  language."  And  In  section  330 
tbe  same  author  says:  "It  may  be  here 
added  that  tbe  rule  of  strict  construction, 
in  tbe  case  of   penal   statutes,  requires 


that,  where  an  act  contains  such  an  am- 
biguity as  to  leave  reasonable  doubt  of  Its 
meaning.  It  is  the  duty  of  tbe  court  not 
to  inflict  the  penalty;  that,  where  It  ad- 
mits of  two  constructions,  that  which  op- 
erates In  favor  of  life  or  liberty  is  to  be 
preferred."  In  D.  S.  r.  Wiltberger,  5 
Wheat.  76,  Marshall,  C.  J.,  delivering  tbe 
opinion  of  the  court,  says :  "  Tbe  rule  that 
penal  laws  are  to  be  construed  strictly  is, 
perhaps,  not  much  less  old  than  con- 
struction itself.  It  Is  founded  on  tbe 
tenderness  of  tbe  law  for  the  rights  of  in- 
dividuals, and  on  tbe  plain  principle  that 
tbe  power  of  punishment  Is  rested  In  tbe 
legislative,  not  in  the  judicial,  depart- 
ment. It  is  the  legislature,  not  the  court, 
which  is  to  define  a  crime,  and  ordain  its 
punishment.  It  is  said  that,  notwith- 
standing this  rule,  the  intention  of  tbe 
lawmaker  must  govern  In  the  construc- 
tion of  penal  as  well  as  other  statutes. 
This  is  true.  But  this  is  not  a  new  in- 
dependent rule,  which  subverts  the  old.  It 
is  a  modification  of  tbe  ancient  maxim, 
and  amounts  to  this:  that,  though  penal 
laws  are  to  be  construed  strictly,  they 
are  not  to  he  construed  so  strictly  as  to 
defeat  the  obvious  intention  of  the  legis- 
lature. The  maxim  is  not  to  be  so  applied 
as  to  narrow  the  words  of  the  stutnte  to 
the  exclusion  of  cases  which  those  words, 
In  their  ordinary  acceptation,  or  in  that 
sense  in  which  the  legislature  has  obvious- 
ly used  them,  would  comprehend.  The  in- 
tention of  tbe  legislature  is  to  be  collected 
from  tbe  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words,  there 
is  no  room  for  construction.  The  case 
must  be  a  strong  one, indeed,  which  would 
justify  a  court  In  departing  from  tbe  plain 
meaning  of  words,  especially  in  a  penal 
act,  In  search  of  an  Intention  which  the 
words  themselves  did  not  suggest.  To 
determine  that  a  case  is  within  the  inten- 
tion of  a  statute,  its  language  must  au- 
thorize us  to  say  so.  It  would  be  danger- 
ous, Indeed,  to  carry  the  principle  that  a 
case  which  is  within  the  reason  or  mischief 
of  a  statute  is  within  its  provisions,  so 
far  as  to  punish  a  crime  not  enumerated 
in  the  statute,  because  it  Is  of  equal  atroci- 
ty or  of  kindred  character  with  those 
which  are  enumerated.  If  this  principle 
has  ever  been  recognized  in  expounding 
criminal  law,  it  has  been  in  cases  of  consid- 
erable irritation,  which  it  would  be  unsafe 
to  consider  as  precedents  forming  a  gener- 
al rule  for  other  cases. "  In  Telegraph  Co. 
v.  Axtell,  69  Ind.  199,  the  court  say:  "A 
court  cannot  create  a  penalty  by  construc- 
tion, but  must  avoid  It  by  construction, 
unless  it  is  brought  within  the  letter  and 
necessary  meaning  of  the  act  creatiug  it." 
These  authorities,  and  those  that  might 
be  multiplied,  simply,  but  strongly,  enun- 
ciate the  elementary  doctrine  that  penal 
statutes  must  be  strictly  construed.  We 
are  of  the  opinion  that  under  no  construc- 
tion of  which  section  93  is  susceptible  could 
the  respondent  have  been  tried  thereunder, 
on  tbe  information  alleging  tbe  value  of 
the  mare  converted  to  be  $40,  and  convict- 
ed of  grand  larceny,  and  punished  there- 
for as  under  section  78.  If  the  legislature 
desire  to  punish  bailees  of  domestic  ani- 
mals mentioned  in  section  78,  supra,  who 
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convert  the  same  with  intent  to  steal,  and 
treat  such  conversion  as  grand  larceny,  at) 
if  the  original  taking  had  been  felonious, 
then  section  98,  supra,  should  be  amended 
by  inserting  such  qoalifying  word's  as 
"nature"  or  "character"  of  property,  so 
as  to  make  the  offenae  and  punishment  the 
same  under  both  of  said  sections,  as  Is 
found  to  be  the  case  in  similar  statutes  in 
Missouri  and  other  states.  From  this 
view  of  the  case,  it  is  apparent  that  the 
tower  court  bad  no  original  jurisdiction 
to  try  this  cause.  The  judgment  of  the 
lower  court  is  therefore  affirmed. 

HARWOOD  and  DE  WITT,  JJ.,  concur. 


(18  Colo.  268) 

COLLIER  &  CLEAVELAND  LITHO- 
GRAPHING CO.  v.  HENDERSON,  State 
Auditor. 

(Supreme  Court  of  Colorado.  Feb.  20,  1803.) 
Mandamus  —  Contract  for  Printing  State  Re- 
ports— Appropriations— Auditor's  Warrants. 

1.  The  writ  of  mandamus  should  never  is- 
sue unless  the  party  applying  for  it  shows  a 
clear  legal  right  to  have  the  thing  sought  by 
it  done  in  the  manner  and  by  the  person  sought 
to  be  coerced. 

2.  A  contract  for  printing  3.000  copies  of 
the  state  engineer's  report,  for  distribution 
among  the  people  of  the  state,  the  size  of  each 
copy  being  greatly  in  excess  of  150  pages,  is 
contrary  to  the  requirements  of  the  act  of  1880 
regulating  the  printing  of  such  reports. 

3.  A  concurrent  resolution  adopted  by  the 
senate  and  the  house,  but  not  passed  by  "bill," 
under  the  style,  "Be  it  enacted  by  the  general 
assembly  of  the  state  of  Colorado,  and  not  ap- 
proved by  the  governor,  nor  passed,  notwith- 
standing his  disapproval,  by  a  two-thirds  vote, 
as  required  by  the  constitution,  is  not  suffi- 
cient to  authorize  a  printing  contract  of  the 
kind  above  stated. 

4.  An  appropriation  for  printing,  other  than 
such  printing  as  may  be  necessary  for  the  or- 
dinary use  of  the  executive,  legislative,  and 
judicial  departments  of  the  state  government, 
cannot  properly  be  included  in  the  general  ap- 
propriation bill. 

5.  No  matter  how  just  or  equitable  a  claim 
against  the  state  may  be,  no  duty  devolves 
upon  the  auditor  to  issue  his  warrant  for  the 

ment  thereof  until  an  appropriation  be  made 
law  for  that  purpose. 
(Syllabus  by  the  Court.) 

Mandamus  by  the  Collier  &  Cleaveland 
Lithographing  Company  against  John  M. 
Henderson,  auditor  of  state,  to  compel 
defendant  to  issue  his  warrant  for  the 
payment  of  certain  printing  performed  by 
petitioner  for  the  state.  A  Judgment  of 
the  district  court  awarding  a  peremptory 
writ  was  reversed  in  the  court  of  appeals, 
and  petitioner  brings  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  ELLIOTT,  J.: 

Mandamus  proceeding  In  the  district 
court.  Demurrer  to  alternative  writ  over- 
ruled, and  peremptory  writ  awarded.  In 
the  court  of  uppeals  the  judgment  of  the 
district  court  was  reversed.  30  Pac.  Rep. 
40.  Petitioner  brings  the  cause  to  this 
court  for  final  review.  The  following  pro- 
visions of  the  constitution  are  referred  tb 
in  the  opinion:  Article  5:  "Sec.  17.  No 
law  shall  be  passed  except  by  bill,  and  no 
bill  shall  be  so  altered  or  amended  on  its 
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passage  through  either  house  as  tochango 
its  original  purpose.  Sec.  18.  The  style  of 
the  laws  of.  this  state  shall  be 'Be  it  en- 
acted by  the  general  asemhly  of  the  state 
of  Colorado.'"  "Sec.  32.  The  general  ap- 
propriation bill  shall  embrace  uothingbut 
appropriations  for  the  ordinary  expenses 
of  the  executive,  legislative,  and  judicial 
departments  of  the  state,  interest  on  the 
public  debt,  and  for  public  schools.  Ail 
other  appropriations  shall  be  made  by 
separate  bills,  each  embracing  but  one 
subject.  S«c.  83.  No  money  shall  be  paid 
out  of  the  treasury  except  upon  appro- 
priations made  by  law,  and  on  warrant 
drawn  by  the  proper  officer  in  pursuance 
thereof."  "Sec.  3».  Every  order,  resolu- 
tion, or  vote  to  which  the  concurrence  of 
both  bouses  may  be  necessary,  except  on 
the  question  of  adjournment,  or  relating 
solely  to  tne  transaction  of  business  of  the 
two  bouses,  shall  be  presented  to  the  gov- 
ernor, and,  before  it  shall  take  effect,  be 
approved  by  him,  or,  being  disapproved, 
shall  be  repassed  by  two  thirds  of  both 
bouses  according  to  the  rules  and  limita- 
tions prescribed  in  cases  of  a  bill. " 

Riddel! ,  Stark  wea  ther  &  Dixon,  for  plain- 
tiff In  error.  J.  H.  Maopin,  Atty.  Gen., 
and  H.  B.  Babb,  for  defendant  in  error. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
The  application  for  a  writ  of  mandamus 
in  this  case  is  based  upon  the  following 
facts:  During  the  legislative  session  of 
1891  both  houses  of  the  general  asssembly 
adopted  the  following  resolution:  "Be  It 
resolved  hy  the  senate,  the  house  of  repre- 
sentatives concurring,  that  three  thou- 
sand copies  of  the  state  engineer's  report 
be  printed,  as  prepared,  to  be,  by  the  state 
engineer,  distributed  among  the  people  of 
the  state."  Pursuant  to  the  terms  of  said 
resolution,  and  as  the  general  purchasing 
agent  of  the  state,  the  secretary  of  state 
employed  the  Collier  &  Cleaveland  Litho- 
graphing Company,  petitioner  herein,  to 
do  said  printing.  The  report  was  divided 
for  convenience  into  two  parts,  the  amount 
sought  to  be  recovered  by  this  proceeding 
being  for  one  part  only.  Petitioner  print- 
ed 8,000  copies  of  the  report  under  his  con- 
tract of  employment,  and  the  same  were 
duly  delivered  to,  and  received  by,  the 
state.  Each  copy  of  the  report  greatly  ex- 
ceeded 150  pages.  The  reasonable  value  of 
the  printing  was  $3,733.81.  For  this  sura 
proper  bills  and  vouchers,  duly  approved, 
were  presented  to  the  state  auditor,  and 
demand  was  made  upon  that  officer  that 
he  issue  his  warrant  upon  the  state  treas- 
ury, in  favor  of  petitioner,  for  the  amount 
of  its  claim  so  presented.  The  auditor  re- 
fused, and  thereupon  petitioner  instituted 
this  proceeding.  "The  writ  of  manda- 
mus, "said  Chief  Justice  Beck,  In  a  pro- 
ceeding similar  to  this,  "should  never  is- 
sue unless  the  party  applying  for  it  sball 
show  a  clear  legal  right  to  have  the  thing 
sought  by  it  done  in  the  manner  and  by 
the  person  sought  to  be  coerced."  People 
v.  Spruaoce,  8  Colo.  319,  6  Pac.  Rep.  881. 
Was  it  the  duty  of  the  state  auditor  to  is- 
sue to  petitioner  the  warrant  for  $3,733.81, 
as  demanded?  Petitioner  says,  "Yes." 
Respondent  says,  "No."  The  determlna- 
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tlon  of  the  issue  requires  the  considera- 
tion of  two  principal  questions,  which 
maybe  stated  thus:  First.  Was  the  con- 
tract of  employment  entered  into  between 
petitioner  and  the  secretary  of  state  duly 
authorized  by  law?  Second.  Was  there 
a  ratification  of  such  contract  by  or  on 
behalf  of  the  state? 

The  act  of  1889,  (Sees.  Laws,  p.  417,) 
which  was  in  force  at  the  time  of  the  mak- 
ing of  the  con  tract  between  petitioner  and 
the  secretary,  is  directly  applicable  to  this 
controversy.  Section  8  of  that  act  reads 
as  follows:  "All  officers  required  by  any 
law  of  the  state  to  make  reports  to  the 
governor  or  legislature  shall  deposit  the 
same  with  the  governor  on  or  before  the 
fifteenth  of  November  next  preceding  the 
regular  session  of  the  general  assembly ; 
and  It  shall  be  the  duty  of  the  secretary 
of  state  to  place  said  reports,  without  de- 
lay, in  the  hands  of  The  person  authorised 
to  do  the  public  printing,  for  publication, 
and  to  superintend  the  printing  of  the 
same,  and  to  see  that  it  is  done  in  a  proper 
manner.  Of  each  of  the  reports  of  said 
officers  there  shall  be  published  Ave  hun- 
dred (500)  copies  for  the  use  of  the  general 
assembly  and  state  officers:  provided, 
that  none  of  said  reports  shall  exceed  one 
hundred  and  fifty  pages. "  The  contract 
provided  for  the  printing  of  8,000  copies  of 
the  state  engineer's  report,  to  be  by  him 
"distributed  among  the  people  of  the 
state."  Each  copy  of  said  report  greatly 
exceeded  150  pages.  Thus  the  contract, 
though  in  pursuanceof  the  concurrent  res- 
olution, was  contrary  to  the  requirements 
of  the  foregoing  statute  in  three  particu- 
lars, viz.  the  number  of  the  reports,  the 
size  of  the  reports,  and  the  use  to  which 
the  same  were  to  be  devoted.  The  con- 
current resolution  adopted  by  the  senate 
on  January  30, 1891,  and  by  the  house  on 
February  6, 1891,  cannot  be  held  to  be  a 
law  of  the  state.  The  resolution  was  not 
paused  by  "bill."  as  provided  by  sections 
17  and  18  of  article  5  of  the  constitution, 
nor  does  It  appear  that  the  same  was  ap- 
proved by  the  governor,  or  passed,  not- 
withstanding bis  disapproval,  by  a  two- 
thirds  vote,  as  required  by  section  89  of 
the  same  article.  The  contract  for  the 
printing  was  not  authorized  by  law.  Up- 
on the  question  of  ratification, counsel  for 
petitioner  relies  upon  a  certain  clause  in 
the  general  appropriation  bill,  (Sess.  Laws 
1891,  p.  33.)  which  reads  as  follows:  "For 
the  printing  required  by  the  eighth  general 
assembly  for  the  years  1891  and  1892,  and 
the  .deficiency  for  the  years  1889  and  1x90, 
viz.:  house  and  senate  bills;  calendar; 
letter  heads  and  envelopes;  materials: 
committee  reports;  roll  calls;  blanks  for 
reports;  rules;  contested  election  briefs; 
hill  covers;  engrossing  blanks;  the  Ses- 
sion Laws  of  the  Eighth  General  Assem- 
bly, in  English  ana  Spanish;  reports  of 
state  officers,  departments,  and  state  in- 
stitutions ;  message  and  inaugural  of  gov- 
ernor; publishing  the  amendments  to  the 
constitntion ;  the  house  and  senate  jour- 
nals for  1891 ;  the  printing  of  acts  or  parts 
of  acts;  and  any  printing  required  bylaw, 
or  ordered  by  either  branch  of  the  general 
assembly.— the  sum  of  fifty  thousand  dol- 
lars."   The  foregoing  clause  cannot  be 


held  to  include  the  printing  in  controver- 
sy. A  valid  appropriation  for  such  pur- 
pose would  require  a  separate  bill.  It 
could  not  be  included  in  thegeneral  appro- 
priation bill.  The  language  of  the  clause 
must  be  restricted  to  printing,  the  expense 
of  which  is  included  in  "  the  ordinary  ex- 
penses of  the  executive,  legislative,  and 
judicial  departments  of  the  state,"  other- 
wise, being  in  a  general  appropriation  bill, 
it  would  be  clearly  in  violation  of  section 
32  of  article  5  of  the  cons titu  tion.  The  or- 
dinary expenses  of  printing  for  the  neces- 
sary and  actual  use  of  the  three  depart- 
ments of  the  state  government  may,  per- 
haps, be  Included  in  the  general  appropria- 
tion bill;  but  the  expense  of  printing  3,000 
copies  of  the  official  report  of  the  state  en- 
gineer for  distribution  "among  the  people 
of  the  state"  cannot  be  so  included. 

Thus  it  appears  that  the  contract  be- 
tween the  secretary  of  state  and  petitioner 
was  neither  authorized  nor  ratified  by  any 
law  of  the  state.  Moreover,  it  does  not 
appear  that  any  appropriation  has  been 
made  for  the  payment  of  any  claim  aris- 
ing under  such  contract.  Const,  art.  5, 
§  33.  No  matter,  therefore,  how  just  or 
equitable  petitioner's  claim  may  be,  no 
duty  can  devolve  upon  the  auditor  to  is- 
sue his  warrant  for  the  payment  of  such 
claim  until  an  appropriation  shall  be  made 
by  law  tor  that  purpose.  In  re  Appropri- 
ations by  General  Assembly,  13  Colo.  316, 
22  Pac.  Rep.  464;  Institute  v.  Henderson, 
18  Colo.  — ,  31  Pac.  Rep.  714;  In  re  Contin- 
uing Appropriations.  18  Colo.  — ,  32  Pac. 
Rep.  272;  Burritt  v.  Commissioners,  120 
111.  322. 11  N.  E.  Rep.  180;  May  v.  Rice,  91 
Ind.  546. 

The  able  opinion  delivered  by  Mr.  Jus- 
tice Reed,  reviewing  this  case,  renders  a 
lengthy  opinion  on  our  part  unnecessary. 
Henderson  v.  Lithographing  Co.,  2  Colo. 
App.  — ,  30  Pac.  Rep.  40.  The  judgment 
of  the  court  of  appeals,  reversing  the  judg- 
ment of  the  district  court,  is  affirmed. 


(18  Colo.  223) 

KRETSCHMER  v.  HARD  et  al. 

(Supreme  Court  of  Colorado.   Feb.  6,  1893.) 

Deeds — Construction* —  Description  bt  Plat — 
Parol  Kvidbncb. 

1.  A  patent  ambiguity  is  that,  which  re- 
mains uncertain  after  all  the  evidence  of  sur- 
rounding circumstances  and  collateral  facts 
admissible  under  proper  rules  of  evidence  is 
exhausted. 

2.  The  general  rule  is<  that,  where  land  is 
described  in  a  deed  according  to  a  certain  plat, 
the  deed  is  to  be  construed  in  connection  with 
such  plat  for  the  purpose  of  identifying  the 
property  intended  to  be  conveyed;  but  this 
rule  does  not  exclude  other  means  of  identifi- 
cation not  in  conflict  with  the  plat. 

3.  Though  mere  declarations  of  parties  as 
to  the  meaning  or  application  of  the  descrip- 
tive part  of  a  deed  may  not  be  admissible  to 
explain  ambiguous  or  doubtful  words  therein 
contained,  nevertheless  collateral  facts  and  cir- 
cumstances established  by  parol  evidence  are 
often  admissible  for  that  purpose. 

4.  In  a  patent  issued  by  the  state  of  Col- 
orado the  land  was  described  as  "fractional 
block  number  one  (1)  in  the  State  addition  to 
the  city  of  Pueblo."  There  was  a  plat  of  the 
State  addition,  but  the  deed  did  not  in  express 
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terms  purport  to  convey  the  block  as  marked 
and  numbered  on  the  plat.  The  evidence 
showed  that  there  was  a  parcel  of  land  hi  such 
addition  which  might  appropriately  have  been 
designated  as  "block  1,  though  it  was  not  so 
marked.  Held,  that  it  was  competent  to  prove 
by  parol  evidence  that  such  parcel  was  gener- 
ally known  as  "fractional  block  1"  in  said  ad- 
dition, before  the  issuance  of  the  patent  as  well 
as  afterwards;  that  extrinsic  evidence  was  ad- 
missible to  show  that  such  parcel  was  so  des- 
ignated by  the  public  authorities  of  the  state 
and  county  for  purposes  of  lease,  sale,  and 
taxation:  and  that  ft  was  no  contradiction  •>f 
the  plat  to  apply  the  descriptive  words  of  the 
patisnt  to  such  parcel  of  land,  there  being  no 
other  parcel  In  the  addition  to  which  the  de- 
scription epplied. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Pueblo  coun- 
ty. 

Action  by  Gideon  H.  Hard  and  others 
against  Charles  Kretscbmer  to  recover  the 
possession  of  certain  real  estate.  There 
was  Judgment  for  plaintiffs,  and  defend- 
ant appeals.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  ELLIOTT,  J. : 

Appellant,  Kretscbmer,  defendant  below, 
claimed  title  to  the  premises  In  controversy 
nnder  a  patent  from  the  state  of  Colorado 
to  one  Annie  E.  Hanlon,  dated  February 
15, 1886,  and  issued  In  pursuance  of  a  sale 
by  the  state  board  of  land  commissioners 
on  August  13, 1883.  The  Hanlon  patent 
describes  the  land  as  "situate  In  the  coun- 
ty of  Pueblo,  and  state  of  Colorado,  to 
wit,  fractional  block  number  one  (1)  and 
lot  number  four  (4)  In  block  number  thir- 
teen, (13.)  In  the  State  addition  to  the  city 
of  Pueblo,  Colorado,  which  said  described 
tracts  of  land  have  been  purchased  by  the 
said  Annie  E.  Hanlon."  Appellees,  plain- 
tiffs below,  claimed  title  under  a  patent 
from  the  state  to  Gideon  H.  Hard,  trus- 
tee, dated  February  21, 1889,  and  Issued  In 
pursuance  of  a  sale  by  the  state  board  of 
land  commissioners  on  July  9,  1887,  In 
which  the  lands  are  described  as  "situate 
In  the  county  of  Pueblo,  and  state  of  Col- 
orado, to  wit:  All  that  portion  of  the 
south  half  of  the  northwest  quarter  of  sec- 
tion thirty-six,  (86.)  in  township  twenty 
(20)  south,  of  range  sixty-five  (65)  west  of 
the  sixth  principal  meridian,  which  lies 
north  of  the  Arkansas  river,  and  all  that 
portion  of  the  west  hnH  of  the  northeast 
quarter  of  said  section,  township,  and 
range  which  lies  between  the  south  line  of 
the  State  addition  to  the  city  of  Pueblo 
and  the  said  Arkansas  river,  containing 
Ave  (5)  acres,  more  or  less."  On  Novem- 
ber 2, 1887,  a  second  or  supplemental  pat- 
ent was  issued  to  Annie  E.  Hanlon  by  the 
state  board  of  land  commissioners  In 
which  the  lands  were  described  as  "situ- 
ate In  the  county  of  Pueblo,  and  state  of 
Colorado,  to  wit:  Fractional  block  num- 
ber one  (1)  In  the  State  addition  to  the 
city  of  Pueblo,  described  as  follows,  to 
wit:  'Beginning  at  the  southeast  corner 
of  the  W.  X  of  N.  E.  %  of  sec.  36,  T.  20  S.. 
R.  65  W.;  thence  northerly  along  the  east 
Hue  of  State  addition  348  2-10  feet,  more  or 
less,  to  the  southeast  corner  of  lot  No.  10 
tn  fractional  block  No.  2  In  said  State  ad- 
dition; thence  westerly  along  south  line 
of  lots  Nos.  10,  9t  8,  ?,  &  6,  to  S.  W.  corner 


of  lot  No.  6.  tn  said  block  No.  3,  on  east 
side  of  Greenwood  St.,  211  7-10  feet,  more 
or  less ;  thence  along  east  line  of  Green- 
wood street,  extending  southerly  to  the 
Arkansas  river,  156  5-10  feet,  more  or  less, 
(this  measurement  Is  .to  the  top  of  pres- 
ent city  slag  wall;)  thence  along  mean- 
dered line  of  said  river  to  intersection  of 
half  section  line  between  north  and  south 
halves  of  said  section  86;  thence  easterly 
along  said  half  section  line  to  place  of  be- 
ginning.' Saving  and  reserving  all  rights, 
either  at  law  or  equity,  which  may  have 
been  acquired  by  otbers  to  said  property, 
or  any  part  thereof,  from  the  state  of  Col- 
orado, since  executing  the  patent  to  one 
Annie  E.  Hanlon,  wherein  said  property  Is 
decsribed  as  'Fractional  block  number 
one  (1)  in  the  State  addition  to  the  city 
of  Pueblo,'  and  'lot  4  in  block  13  in  State 
addition  to  city  of  Pueblo.'0  The  last 
patent  to  tlanlon  was  evidently  designed 
to  correct  a  supposed  uncertainty  of  de- 
scription In  her  first  patent. 

Urmy  &  Crane,  for  appellant.  J.  M.  Wal- 
dron  and  Westcott  &  McDaniel,  for  appel- 


ELLIOTT,  J.,  (after  stating  the  facts.) 
The  controversy  In  this  action  relates  to  a 
parcel  of  land  Included  in  a  grant  of  school 
lands  by  the  general  government  to  the 
state  of  Colorado.  Appellant  and  appel- 
lees, respectively,  claim  title  to  the  land 
under  different  patents  from  the  state  of 
Colorado.  Appellant,  Kretscbmer,  claims 
under  the  older  patent.  Appellees  Hard 
and  his  associates  claim  under  a  Junior 
patent,  but  they  contend  that  the  older 
patent  is  absolutely  ineffectual  to  convey 
the  land,  by  reason  of  uncertainty  in  the 
description.  It  is  conceded  that  if  the  land 
In  controversy  was  conveyed  by  the  first 
patent  to  Hanlon,  tben  appellees  bave  no 
title.  In  December,  1877,  the  state  board 
of  land  commissioners  by  resolution  au- 
thorized their  secretary  to  "take  the  nec- 
essary steps  to  bave  that  portion  of  sec- 
tion 86,  township  20  south,  of  range  65 
west,  belonging  to  the  state  school  lands, 
situate  adjacent  to  the  town  of  Pueblo, 
surveyed  and  platted  according  to  the 
provisions  of  section  27,  art.  4,  of  an  act 
providing  for  the  selection,  location,  ap- 
praisal, and  sale  or  leasing  of  state  lands; 
and  also  that  he  be  authorized  and  em- 
powered to  do  whatever  may  be  neces- 
sary to  be  done  in  the  matter  of  annex- 
ing the  said  tract  to  the  town  of  Pueblo 
as  a  state  addition  to  said  town  or  city 
of  Pueblo. "  In  pursuance  of  this  authori- 
ty the  land  was  surveyed,  a  plat  thereof 
was  made,  and  a  deed  was  executed  desig- 
nating the  lands  shown  on  said  map  as - 
an  addition  to  the  city  of  Pueblo.  The 
lauds  were  described  ns  "situate  In  the 
county  of  Pueblo,  state  of  Colorado,  to 
wit:  The  west  %  of  the  northeast  \  of  sec- 
tion 36,  township  20  south,  of  range  65 
west."  By  said  deed  the  perpetual  right 
of  way  aud  full  Jurisdiction  over  all  the 
streets  and  alleys  as  laid  out  and  shown' 
by  the  plat  were  dedicated  to  the  city  of 
Pueblo.  The  map  and  deed  were  filed  for 
record  In  the  recorder's  office  of  Pnebh) 
county  In  January,  1878.   The  resolution, 
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of  the  land  board  provided  for  the  survey- 
ing and  platting:  of  that  portion  of  section 
36  adjacent  to  Pueblo  as  an  addition  to 
that  city.  The  land  designated  as  such 
addition  in  the  deed  of  dedication,  to  wit, 
"the  west  %  of  the  northeast  \  of  section 
36,"  bounds  the  original  plat  of  Pueblo  on 
the  west.  The  addition  and  the  original 
plat  of  the  city  are  coterminous  through- 
out the  entire  eastern  boundary  of  the  one 
and  the  western  boundary  of  the  other. 
The  map  of  the  State  addition,  as  filed, 
shows  23  blocks  and  fractional  blocks, 
numbered  from  2  to  24,  consecutively.  The 
numbering  is  by  Arabic  numerals,  without 
other  mark  or  designation,  commencing 
with  block  2,  near  the  southeast  corner  of 
the  land  described  in  the  deed  of  dedica- 
tion, and  ex  tending  north  ward  to  block  8; 
thence-  southward  from  block  9  to  block 
16,  and  so  on.  A  small  parcel  of  land,  bow- 
ever,  appears  upon  the  map,  lying  south 
of  block  2,— that  is,  between  block  2  and 
the  river,— which  is  not  numbered  on  the 
map  as  a  block.  It  was  shown  by  the  evi- 
dence that  after  the  date  of  the  Sling  of 
the  map  the  current  of  the  river  along  the 
margin  of  the  State  addition  receded  to 
the  southward,  and  thus  the  dimension* 
of  that  parcel  of  land  between  block  2  and 
the  river  have  been  considerably  enlarged. 
'  On  the  trial  evidence  was  introduced, 
and  other  evidence  was  offered,  In  behalf 
of  Kretschraer  tending  to  prove  that  the 
parcel  of  land  between  block  2 and  the  riv- 
er Was  generally  known  as  "fractional 
block  1  in  the  State  addition  to  the  city  of 
Pueblo"  at  and  before  the  purchase  by 
Uanlon,  and  from  that  time  on  until  the 
purchase  by  Hard  and  his  associates,  aa 
well  as  afterwards.  As  early  as  April, 
1880,  one  G.  W.  Hughes  made  a  written 
application  to  the  board  of  land  commis- 
sioners to  lease  the  laud  in  controversy, 
describing  the  same  in  bis  application  as 
"fractional  block  one  (1)  of  the  State  ad- 
dition to  the  city  of  Pueblo."  The  appli- 
cation further  stated  that  Mrs.  R.  Hughes 
was  the  owner  of  Improvements  on  said 
fractional  block,  and  that  said  improve- 
ments were  of  the  value  of  f  lOu.  Oo  April 
21, 1880,  the  land  board,  acting  upon  the 
application  of  Hughes,  executed  a  lease 
to  bim,  in  which  the  premises  were  de- 
scribed as  "fractional  block  one  (1)  in  the 
State  addition  to  the  city  of  Pueblo." 
The  lease  was  granted  for  the  term  of  Ave 
years.  Four  annual  payments  of  rent 
were  made  upon  this  lease,  to  wit,  for  the 
years  1880,  1881,  1882,  and  1883.  The  flrec 
three  payments  were  made  by  Hughes; 
the  last  by  Annie  B.  Hanlon,  to  whom 
the  lease  was  assigned  by  Hughes  in  No- 
vember, 1882.  Iu  August,  1883,  Hanlon  be- 
came the  purchaser  of  the  premises,  as 
heretofore  stated,  the  premises  being  de- 
scribed in  the  certificate  of  purchase,  as 
well  as  in  the  patent  afterwards  issued 
thereon,  as  "fractional  block  one  (1)  In 
the  State  addition  to  the  city  of  Pueblo. " 

J.  S.  Green,  a  witness  for  appellant, 
Kretscbmer,  testified  that  he  bad  been  a 
civil  engineer  since  1878;  bad  lived  in  Pueb- 
lo since  September,  1881,  except  two 
years,  when  he  was  state  engineer,  and  re- 
sided in  Denver;  that  be  had  been  city  en- 
gineer of  South  Pueblo,  and  also  of  Fueo- 
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lo  for  a  short  time;  that  he  was  qaite 
familiar  with  the  State  addition  to  Pueb- 
lo, and  the  original  town  of  Pueblo; 
that  he  had  traced  the  line  bounding  the 
State  addition  on  the  east,  and  in  doing 
so  traced  the  eastern  boundary  line  of  the 
land  in  controversy ;  that  in  doing  so  he 
found  several  stakes  resembling  those 
found  at  the  corners  of  the  blocks  of  tne 
State  addition ;  that  in  1882  he  and  one 
Baldwin  had  published  a  map  of  Pueblo, 
South  Pueblo,  and  Bessemer;  that  over 
a  hundred  of  the  maps  were  published, 
and  nearly  all  disposed  of  in  Pueblo; 
that  he  bad  noticed  the  map,  from  time  to 
time,  in  different  .offices,  and  that  the 
maps  show  the  land  in  controversy  with 
the  figure  1  thereon,  indicating  it  as  frac- 
tional block  one  in  the  State  addition. 
The  same  witness  also  testified  that  be 
was  interested  in  the  publication  of  anoth- 
er map,  published  In  1886,  of  wbicb  there 
were  about  100  sold,  and  that  upon  the 
last-mentioned  map  the  land  in  contro- 
versy was  shown  to  be  in  the  State  addi- 
tion, designated  by  the  figure  1.  with  the 
words  "not  on  plat"  thereunder.  There 
was  also  evidence  that  in  April,  1883,  the 
board  of  county  commissioners  appointed 
appraisers  to  appraise  certain  lots  on  cer- 
tain school  lands  in  Pueblo  county,  and 
the  improvements  thereon,  if  any.  This 
following  month  the  report  of  the  ap- 
praisers was  filed  in  the  recorder's  office, 
and  among  other  lands  appraised  was 
fractional  block  1  In  the  W.  %  of  tbe  N.  B. 
X  of  section  86,  township  20,  range  65. 
The  value  of  tbe  land  was  appraised  at 
$150,  and  tbe  Improvements  at  $200,  and 
G.  W.  Hughes  was  designated  as  tbe  own- 
er of  tbe  improvements.  It  was  admit- 
ted that  Gideon  H.  Hard,  one  of  tbe  plain- 
tiffs, was  county  commissioner  at  tbe  time 
tbe  order  was  made  directing  the  ap- 
praisement of  said  land,  and  was  present 
and  acting  as  such  commissioner.  D.  L. 
Smith,  one  of  tbe  plaintiffs,  testified  that 
for  more  than  three  years  before  and  up 
to  the  time  of  the  trial  he  had  been  coun- 
ty assessor  of  Pueblo  county  ,  and  that 
prior  to  tbe  date  of  the  sale  mad*  to 
Hard,  bis  copluintiff,  it  had  come  to  his 
(Smith's)  notice  that  the  piece  of  proper- 
ty bearing  the  description  of  fractional 
block  1  in  the  Stat*  addltiou  bad  been  re- 
turned for  taxation  every  year  during  his 
term  of  office,  though  ho  denied  that  be 
had  any  knowledge  where  tbe  location  on 
the  ground  was  of  the  tract  of  land  so 
designated  as  "fractional  block  1." 

The  evidence  shows  that  tbe  first  pat- 
entee, Annie  B.  Hanlon,  derived  her  title 
from  one  Hughes,  and,  further,  that,  Han- 
lon. by  warrauty  deed  executed  February 
12, 1886,  conveyed  "fractional  block one(l) 
In  the  State  addition  to  the  city  of  Pueb- 
lo" to  appellant,  Kretscbmer.  In  behalf 
of  appellant  proof  was  offered  to  the  effect 
that  from  some  time  in  April,  1880,  up  to 
April,  1886,  the  land  in  controversy  was 
continuously  occupied  by  G.  W.  Hughes 
as  bis  residence;  that  it  was  Inclosed  dur- 
ing all  that  time,  the  north  fence  running 
along  the  south  line  of  River  street;  that 
said  Hughes  had  a  good,  substantial 
house  thereon;  that  he  bad  a  water  wheel 
In  the  river,  for  tbe  purpose  of  operating 
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machinery  at  the  hoaae;  and  that  this 
piece  of  land  wan  known  all  of  that  time, 
and  recognized  by  the  people  generally  in 
that  neighborhood,  as  "fractional  block 
1  of  the  State  addition  to  tbecity  of  Pueb- 
lo." Farther  proof  was  offered  to  the 
effect  that  Kretschmer  had  resided  in  the 
vicinity  of  the  land  In  controversy  since 
long  prior  to  1877;  that  from  the  date  of 
bis  purchase  from  Mrs.  Hanlon  be  bad 
been  in  possession  of  the  land,  except 
that  portion  lying  immediately  west  of 
River  street;  that  immediately  after  pur- 
chasing  said  premises  he  bad  torn  down 
the  house  built  by  Hughes,  and  sold  the 
material;  and  that  in  the  spring  of  1886 
he  built  a  brick  wall  on  the  bank  of  the 
river  for  the  purpose  of  protecting  the 
land ;  that  he  had  occupied  and  used  said 
premises  duriug  the  spring  of  1887  for  the 
purpose  of  storing  wagons  and  machin- 
ery ;  that  he  had  never  abandoned  posses- 
sion of  the  land  since  its  purchase;  that 
he  bad  always  held  possession  of  said  frac- 
tional block  1  openly,  since  his  purchase, 
claiming  it  as  bis  own  property;  that 
the  laud  had  been  generally  known  since 
1877  in  the  neighborhood  as  "fractional 
block  1  in  the  State  addition;"  that  he 
bad  paid  all  taxes  legally  assessed  against 
the  property  for  the  five  years  prior  to  the 
bringing  of  this  suit;  that  all  the  taxes 
that  bad  been  assessed  were  for  the  years 
18S6, 1887,  and  1888,  and  that  the  property 
was  assessed  as  "fractional  block  1  of  the 
State  addition  to  the  city  of  Pueblo." 
Other  testimony  was  offered  by  appellant 
to  show  that  he  had  occupied  and  im- 
proved the  premises  In  controversy.  The 
offers  of  testimony,  as  above  stated,  were 
rejected  by  the  court.  In  behalf  of  appel- 
lees it  is  contended  that,  as  no  block  or 
fractional  block  designated  as  "block  1 
is  sbowu  upon  the  plat  of  the  State  addi- 
tion to  Pueblo,  therefore  no  title  passed 
by  the  description  in  the  deed  by  the  laud 
board  to  Hanlon.  Counsel  contend  that 
the  deed  and  the  plat  must  be  construed 
together,  and  that,  so  construed,  there  is 
presented  a  clear  case  of  ambiguitas  pat- 
ens, which,  according  to  Lord  Bacon,  is 
"never  hoi  pen  by  averment."  In  otner 
words,  it  is  insisted  that  the  patent  to 
Hanlon  must  beheld  void  for  uncertainty, 
so  far  as  it  purports  to  convey  fractional 
block  1. 

lu  his  work  on  the  Law  of  Evidence  Mr. 
Greenleaf  devotes  considerable  space  to 
the  common-law  distinction  between  am- 
biguitas patens  and  ambiguitas  latens, 
and  summarizes  and  illustrates  the  rules 
governing  the  introduction  of  evidence  to 
explain  such  ambiguities  in  deeds;  and 
thereupon  the  learned  author  remarks: 
"The  patent  ambiguity,  therefore,  of 
which  Lord  Bacon  speaks,  must  be  under- 
stood to  be  that  which  remains  uncertain 
to  the  court  after  all  the  evidence  of  sur- 
rounding circumstances  and  collateral 
facts,  which  is  admissible  under  the  rules 
already  stated,  is  exhausted."  1  Greenl. 
Ev.  297-300.  In  a  recen  t  case  determinned 
by  the  supreme  court  of  Missouri  Mr.  Jus- 
tice Barclay,  speaking  for  all  the  members 
of  that  court,  says:  "That  parol  evidence 
is  sometimes  admissible  to  clear  up  am- 
biguity in  the  descriptive  part  of  a  deed  is 


elementary  law,  but  the  difficulty  of  deter- 
mining in  what  particular  cases  such  evi- 
dence should  be  admitted  has  not  been  en- 
tirely removed  by  such  rules,  as  the  ad- 
Judged  cases  on  the  subject  may  be  said 
to  establish.  "  The  Judgment  of  the  trial 
court  In  the  Missouri  case  was  reversed 
for  error  in  refusing  to  admit  certain  parol 
evidence  to  explain  ambiguities  In  the 
deed  of  conveyance.  The  syllabus  of  the 
case  contains  the  following:  "Where  the 
description  of  the  premises  in  a  deed  is 
ambiguous,  parol  evidence  is  admissible 
to  show  that  a  certain  body  of  land 
in  the  county  bad  been  long  known  in 
tbat  locality  by  that  description;  that 
it  had  been  previously  conveyed  by  per- 
sons in  privity  with  defendant  by  the 
use  of  language  substantially  tbe  same, 
and  also  to  show  tbe  popular  name  of  tbe 
tract,  and  the  location  on  the  ground  of 
the  monuments  mentioned  in  the  deed." 
Bollinger  County  v.  McDowell,  9ft  Mo.  682, 
18  S.  W.  Rep.  100.  Again,  in  Marvin  v. 
Elliott,  99  Mo.  616,  12  S.  W.  Rep.  899,  tbe 
same  court  held  that  "a  deed  conveying 
city  property  by  lot  numbers  is  not  void 
for  uncertainty,  although  the  recorded 
plat  shows  no  division  of  the  blocks  into 
lots;  it  appearing  that  the  proprietors 
had  always  treated  the  blocks  an  divided 
into  lots,  and  that  for  many  years  tbe 
property  had  been  assessed,  conveyed, 
and  generally  known  by  the  lot  numbers." 

In  the  present  case  the  evidence  clearly 
shows  that  there  was  ami  Is  a  parcel  of 
laud  lying  just  south  of  block  2  in  tbe 
State  addition,  and  between  said  ,  block 
and  the  river,  which  parcel  is  adjacent  to 
tbe  town  of  Pueblo,  as  it  was  in  1877. 
Such  parcel  appears  in  tbe  plat  as  record- 
ed, and  was  and  is  a  part  of  tbe  W.  %  of 
the  N.  E.  %  of  section  86  S.,  range  65  W., 
and  is,  therefore,  included  in  tbat  tract  of 
school  land  which  the  secretary  was  au- 
thorized to  survey  and  plat,  and  which  is 
described  in  the  deed  of  dedication  as  the 
"State  addition  to  the  town  or  city  of 
Pueblo."  Though  such  parcel  bears  no 
number  on  the  map  as  recorded,  it  might 
very  properly  have  been  designated  as 
"block  1;"  and  it  was  competent  to 
prove  by  parol  evidence  that  such  parcel 
was  generally  known  as  "fractional  block 
1 "  at  and  before  the  issuance  of  tbe  first 
patent  to  Hanlon,  as  well  as  afterwards. 
It  was  competent  to  prove  tbat  it  was  so 
designated  by  tbe  public  authorities  of 
tbe  state,  as  well  ns  of  the  county,  for 
purposes  of  lease,  sale,  and  taxation.  It 
was  no  contradiction  of  the  recorded  plat 
to  apply  the  descriptive  words  of  the  first 
Hanlon  patent  to  such  parcel  of  land.  It 
is  a  general  rule  that  where  land  is  de- 
scribed in  a  deed  of  conveyance  according 
to  a  certain  plat  or  map,  tbe  deed  is  to  be 
construed  in  connection  with  such  plat  or 
map  for  the  purpose  of  Identifying  the 
property  intended  to  be  conveyed;  but 
the  rule  does  not  exclude  other  means  of 
iden  tification  not  in  conflict  with  tbe  map. 
So  In  this  case  it  does  not  follow  tbat 
there  cannot  be  such  a  parcel  of  land  as 
"fractional  block  HntbeState  addition  to 
Pueblo,"  merely  because  the  marks  and 
figure  to  indicate  such  block  do  not  ap- 
pear on  tbe  map.    The  Hanlon  patent 
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does  not  purport  to  convey  fractional 
block  No.  1  as  marked  or  numbered  on  the 
plat  or  map,  bnt  merely, "fractional  block 
number  one  (1)  In  the  State  addition." 
Suppose  the  figure  3  had  been  omitted  by 
the  draughtsman  from  the  parcel  of  land 
lying  between  blocks  2  and  4  as  platted, 
could  it  be  successfully  maintained  for 
that  reason  alone  that  there  was  not,  and 
could  not  be,  any  such  block  as  block  3  in 
said  State  addition,  and  that  no  parol 
proof  of  the  existence  and  location  of  such 
block  could  be  admitted?  Such  an  appli- 
cation of  the  rule  would  be  exceedingly 
hypertecbnical.  The  purpose  of  the  rule 
1b  to  secure,  not  to  defeat,  the  rights  of 
parties.  The  rule  does  not  exclude  such 
extrinsic  or  parol  evidence  as  may  be 
proper  and  necessary  to  show  the  applica- 
tion and  meaning  of  deeds  of  conveyance. 
In  1  Greenl.  Ev.  §  287,  it  is  said :  "In  the 
simplest  case  that  can  be  put— namely, 
that  of  an  instrument  appearing  on  the 
face  of  it  to  be  peifectly  In telliscible— in- 
quiry must  be  made  for  a  subject-matter 
to  satisfy  the  description.  If,  in  the  con- 
veyance of  an  estate,  it  is  designated  as 
'  Blackacre,'  parol  evidence  muBt  be  ad- 
mitted to  show  what  Held  is  known  by 
that  name. "  In  this  case  appellees  ( plaJn  • 
tiffs  below)  were  obliged  to  resort  to 
parol  evidence  in  connection  with  the  plat 
or  map  on  which  they  rely.  The  map  of 
the  State  addition,  as  platted  and  filed, 
does  not  clearly  designate  the  land  in  con- 
troversy, even  according  to  the  theory  of 
appellees.  It  does  not  contain  any  merid- 
ian or. parallel  lines. or  linen  of  the  govern- 
ment survey;  nor  does  it  show  the  points 
of  compass.  Parol  proof  would  be  re- 
quired to  show  the  location  of  1he  orig- 
inal plat  of  Pueblo  or  the  course  of  the 
Arkansas  river  with  certainty.  Dr. 
Bishop,  commenting  on  the  construction 
of  written  instruments,  says:  "Th«  rule 
most  conspicuous  and  wide-reaching  of  all 
is  that  a  written  contract  shall  be  so  in- 
terpreted as.  if  possible,  to  carry  out 
what  the  parties  meant."  The  distin- 
guished author  refers  to  certain  of  the  old 
jurists  who  commended  those  judges  that 
are  diligent  to  discover  reasons  and  means 
to  make  acts  according  to  the  just  intent 
of  the  parlies,  and  to  avoid  wrong  and  in- 
jury. Bish.  Cont.  §  380;  1  Chit.  Cont.  p. 
104  et  seq.  Though  mere  declarations  of 
parties  as  to  the  meaning  or  application 
of  the  descriptive  part  of  a  deed  may  not 
be  admissible  to  explain  ambiguous  or 
doubtful  words  therein  contained,  never- 
theless collateral  facts  and  circumstances, 
established  by  parol  evidence,  are  often 
admissible  for  that  purpose.  Hicklin  v. 
McClear,  18  Or.  126,  22  Pac.  Rep.  1057; 
Proprietors  of  the  Kennebec  Purchase  v. 
Tiffany,  1  Greenl.  219;  3  Washb.  Real 
Prop.  p.  429:  Cullncott  v.  Mining  Co.,  s 
Colo.  179,  6  Pac.  Rep.  211.  From  the  rul- 
ings upon  offers  of  evidence  in  behalf 
of  appellant  it  is  evident  the  trial  court 
considered  that  parol  evidence  was  inad- 
missible to  show  that  the  language  of 
the  first  Hanlon  patent  was  applicable 
to  the  land  iu  controversy.  In  our  opin- 
ion, much  of  the  evidence  offered  in  be- 
half of  appellant  and  refused  was  admissi- 
ble for  that  purpose,  as  above  indicated. 


The  judgment  of  the  district  court  Is  ac- 
cordingly reversed,  and  the  cause  re- 
manded. 


(18  Colo.  2341 
1 1  re  KINDERGARTEN  SCHOOLS. 
(Suprenii  Court  of  Colorado.   Feb.  17,  1S93.) 

KlXDKKQ AKTBX  SCUOOLS— POWEK  OF  LBOISLATOBB 
TO  ESTABLISH — CONSTITUTIONAL  I.AW. 

Const,  art.  9,  5  2,  requires  the  legisla- 
ture to  provide  for  the  maintenance  of  a  uni- 
form system  of  free  public  schools  throughout 
the  state,  for  the  education  of  all  residents 
between  the  ages  of  6  and  21  years.  Section 
3  provides  that  the  public  school  fund  shall 
remain  intact,  and  the  interest  thereon  only 
shall  be  expended  in  maintaining  the  schools  of 
the  state.  Section  7  forbids  the  use  of  any 
public  fund  to  sustain  a  school  controlled  by 
u  sectarian  denomination.  Section  lt5  provides 
that  neither  the  legislature  nor  the  state  board 
of  education  shall  prescribe  text-books  to  be 
used  in  the  schools.  Held,  that  the  legislature 
has  power  to  establish  a  kindergarten  depart- 
ment in  the  public  school  system  for  the  edu- 
cation of  children  under  6  years  of  age. 

The  opinion  of  the  court  is  in  response 
to  the  following  question  by  the  house  of 
representatives:  "  Does  the  general  assem- 
bly posSens  power,  under  the  constitution 
of  the  state  of  Colorado,  to  provide  for 
the  establishment  and  maintenance  of  a 
kindergarten  department  in  the  public 
school  system  of  the  state,  and  for  the 
education  therein  of  children  of  an  age  less 
than  six  (6)  years?" 

PER  CURIAM.  As  we  are  advised,  the 
particular  provision  of  the  constitution 
that  gave  rise  to  the  doubt  your  honor- 
able body  entertains  in  regard  to  the  va- 
lidity of  the  proposed  legislation,  is  sec- 
tion 2,  art.  9,  which  is  as  follows:  "The 
general  assembly  shall,  as  soon  as  practi- 
cable, provide  for  the  establishment  and 
maintenance  of  a  thorough  and  uniform 
system  of  free  public  schools  throughout 
the  state,  wherein  all  residents  of  the 
state,  between  the  ages  of  six  and  twenty- 
onn  years,  may  be  educated  gratuitously. 
One  or  more  public  schools  shall  be  main- 
tained in  each  school  district  within  the 
state,  at  least  three  months  in  euch  year; 
any  school  district  failing  to  have  such 
school  shall  not  be  entitled  to  receive  any 
portion  of  the  school  fund  for  that  year." 
And  we  understand  that  such  doubt  is  as 
to  whether  the  language  of  this  section 
limits  the  power  of  the  legislature  to  es- 
tablish any  free  schools  other  than  therein 
specifically  mentioned.  The  rule  of  con- 
struction to  be  applied  to  ourconstitution 
is  announced  in  Alexander  v.  People,  7 
Colo.  155,  2  Pac.  Rep. 894. as  follows:  "The 
legislature  being  invested  with  complete 
power  for  all  the  purposes  of  civil  govern- 
ment, and  the  state  constitution  beiug 
merely  a  limitation  upon  that  power,  the 
court  will  look  into  It,  not  to  see  if  the  en- 
actment in  question  is  authorized,  but 
only  to  see  if  it  Is  prohibited."  Unlesa, 
therefore,  the  constitution,  in  express 
terras  or  by  necessary  implication,  limits 
it,  the  legislature  may  exercise  its  sover- 
eign power  in  any  wuy  that,  in  Its  judg- 
ment, will  best  subserve  the  general  wel- 
fare. Read  in  the  light  of  this  rule  of  In- 
terpretation, and  the  wise  and  liberal 
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policy  of  the  state  in  educational  matters, 
the  section  is  clearly  mandatory,  and  re- 
quires affirmative  action  ou  the  part  of 
the  legislature  to  the  extent  and  Id  the 
manner  specified,  and  is  in  no  measure  pro- 
hibitory or  a  limitation  of  its  power  to 
provide  free  schools  for  children  under  six 
years  of  age,  whenever  it  deems  it  wise 
and  beneficial  to  do  so.  This  view  is  iu 
harmony  with  other  sections  of  the  same 
article.  Section  3  provides  that  "the  pub- 
lic school  fund  of  the  state  shall  forever 
remain  inviolate  and  iu  tact.  The  interest 
thereon,  only,  shall  be  expended  in  the 
maintenance  of  the  schools  of  the  state, 
and  shall  be  distributed  amongst  the  sev- 
eral counties  and  school  districts  of  the 
state  in  such  manner  as  may  be  prescribed 
by  law."  Section  71  prohibits  the  ap- 
propriation of  the  school  fund  to  a  certain 
class  of  schools  only.  Section  15  Is  as  fol- 
lows: "The  general  assembly  shall,  by 
law,  provide  for  organisation  of  school 
districts  of  convenient  size,  in  each  of 
which  shall  be  established  a  board  of  edu- 
cation, to  consist  of  three  or  more  direct- 
ors, to  be  elected  by  the  qualified  electors 
of  the  district.  Said  directors  shall  hare 
control  of  instruction  in  the  public  schools 
of  their  respective  districts."  Section  16 
provides  that  "neither  the  general  assem- 
bly nor  the  state  board  of  education  shall 
have  power  to  prescribe  text-books  to  be 
used  in  the  public  schools. "  In  the  case 
of  Roach  v.  Board,  77  Mo.  488,  the  supreme 
court  of  Missouri,  in  construing  section  J, 
In  connection  with  section  6,  art.  11,  of 
their  constitution,  (section  1  being,  in 
terms,  like  section  3,  art.  9,  of  our  consti- 
tution.) adopted  a  conclusion  seemingly 
at  variance  with  the  views  we  entertain; 
but  it  will  be  seen  in  that  case  great  stress 
is  placed  on  the  language  of  section  6,  In 
that  it  expressly  provided  that  the  public 
school  funds  should  be  faithfully  appro- 
priated to  the  establishing  and  maintain- 
ing of  the  free  schools  provided  for  in  sec- 
tion 1,  and  for  no  other  uses  or  purposes 
whatsoever,  and  that  "the  two  sections, 
taken  together, amount  to  both  a  require- 
ment and  a  prohibition."  No  provision  of 
our  constitution  is  similar  to  section  6, 
art.  11,  of  the  Missouri  constitution;  and, 
as  we  have  seen,  an  appropriation  of  the 
school  fund  is  prohibited  ouly  as  to  a  cer- 
tain class  of  schools.  We  think,  therefore, 
that  under  a  fair  rule  of  construction,  sec- 
tion 3,  art.  9,  can  be  held  to  be  a  require- 
ment, and  not  a  prohibition,  and  that 
such  construction  is  in  harmony  with  the 
progressive  school  policy  of  the  state,  and 
will  enable  the  legislature  to  confer  upon 
all  classes  of  children  the  advantages  of 
a  system  that  has  proven  of  incalculable 
benefit.  We  are  of  opinion  that  the  legis- 
lature has  the  power,  under  the  constitu- 
tion, to  provide  for  the  establishment  and 
maintenance  of  a  kindergarten  depart- 
ment in  the  public  school  system  for  the 
education  of  children  of  an  age  less  than 
six  years. 


'Const,  art.  9,  §  7,  provides  that  neither  the 
legislature  nor  any  public  corporation  shall  pay 
from  any  public  fund  anything  to  sustain  any 
school  controlled  by  any  church  or  sectarian 
denomination. 


(18  Colo.  273) 

In  re  BOUNTIES. 

(Supreme  Court  of  Colorado.   Feb.  17,  1893.) 

Bounties  —  Killing  Wild  Animals— CONSTITU- 
TIONALITY   OF    LaW  —  APPROPRIATION    TO  PAT 

Warrants— Power  or  Legislators. 

Though  Sess.  Laws  1889,  p.  35,  providing 
a  premium  for  any  person  who  shall  kill  any 
wolf,  coyote,  bear,  or  mountain  lion,  which, 
premium  shall  be  paid  by  the  county  treasurer, 
and  the  amount  credited  to  such  officer  in  his 
settlement  for  state  taxes  with  the  state  treas- 
urer, is  unconstitutional  as  to  the  manner  of 
payment  provided,  the  legislature  may  make 
an  appropriation  to  reimburse  county  treas- 
urers for  money  paid  out  for  bounties  before 
the  law  was  declared  unconstitutional.  Insti- 
tute v.  Henderson,  31  Pac.  Rep.  714,  18  Colo. 
— ,  explained. 

Answer  to  resolution  of  the  house  of 
representatives,  inquiring  into  the  legality 
of  an  appropriation  to  reimburse  county 
treasurers  for  money  paid  pursuant  to 
Sess.  Laws  1889,  p.  35. 

PER  CURIAM.  In  the  case  of  Institute 
v.  Henderson,  18  Colo.  — ,31  Pac.  Rep.  714, 
this  court  held  that  an  act  (Sess.  Laws 
18S9,  p.  35)1  entitled  "An  act  to  provide 
for  the  destruction  of  wolves,  coyotes, 
bear,  and  mountain  lions,  and  providing 
a  premium  therefor,"  was  unconstitution- 
al as  to  the  manner  in  which  such  premi- 
ums were  to  be  paid.  We  are  now  asked 
by  the  honorable  house  whether  or  not 
the  general  assembly  has  the  power  to 
reimburse  county  treasurers  for  the 
amounts  advanced  by  them  as  premiums 
under  said  bounty  act  of  1889.  The  court 
did  not  in  that  case  declare  the  payment 
of  the  bounties  provided  by  the  law  in 
question  unconstitutional,  but  simply  the 
manner  in  which  the  payment  was  pro- 
vided for.  In  the  opinion  referred  to  the 
court  uses  the  following  language:  "If 
the  legislature  desires  to  pay  bounties,  it 
may  do  so,  for  all  proper  purposes,  by 
making  the  necessary  appropriations 
therefor,  to  be  paid  out  upon  warrants 
drawn  by  the  auditor  upon  the  state 
treasurer.  Thus  the  public  funds  of  the 
state  will  be  protected,  and  the  safe- 
guards provided  by  the  vigilance  of  the 
framers  of  our  fundamental  law  will  be 
given  a  construction  best  calculated  to 
prevent  the  evil  aimed  at.  If  warrants 
have  been  issued  under  statutes  otherwise 
free  from  constitutional  objection,  and 
such  warrants  have  uot  yet  been  paid, 
the  legislature  still  has  it  within  its  power 
to  make  the  necessary  appropriation  for 
the  payment  or  the  same."  Institute  v. 
Henderson,  supra.  The  several  county 
treasurers  having  paid  bounties  under 
this  act  prior  to  the  announcement  of  the 
opinion  in  the  above-entitled  cause,  wesee 
no  constitutional  objection  to  making  an 
appropriation  at  this  time  to  reimburse 
them  for  the  money  thus  expended. 


'Sess.  Laws  1889,  p.  35,  provides  a  premium 
for  any  person  who  shall  kill  any  wolt,  coyote, 
bear,  or  mountain  lion,  which  premium  shall  be 
paid  by  the  county  treasurer,  and  the  amount 
credited  to  such  officer  in  his  settlement  for 
state  taxes  with  the  state  treasurer. 
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(18  Colo.  240) 
SCHOOL  DIST.  No.  28  of  HUERFANO 
COUNTY  v.  McCOMB. 

(Supreme  Court  of  Colorado.  Feb.  20,  1893.) 

Action  against  School  Boaud— Wrongful  Dis- 
missal or  Teachkb—Plkadi.no — Evid«ncb— Ra- 
visw  ox  Appeal. 

L  Code  1887,  p.  113,  |  62,  provide*  that 
when  an  action  is  brought  on  a  written  instru- 
ment, and  the  complaint  contains  a  copy  there- 
of, its  execution  is  deemed  admitted,  unless 
the  answer  denying  the  same  is  verified.  Held, 
that  in  an  action  against  a  school  board  on  a 
teacher's  contract,  which  was  set  out  In  the 
complaint,  where  the  answer  denying  its  exe- 
cution was  not  verified,  evidence  of  the  forma] 
execution  of  the  contract,  and  of  verbal  state- 
ments by  individual  directors  as  to  plaintiffs 
employment,  was  irrelevant,  and  could  not  prej- 
udice defendant. 

2.  Where  a  teacher  who  has  been  dis- 
missed brings  an  action  against  the  school 
board  for  damages,  the  grounds  for  dismissal 
cannot  be  shown  by  the  Doard  as  a  justifica- 
tion of  their  action,  unless  they  have  complied 
with  Gen.  St.  8  3055,  providing  that  "no  teacher 
shall  be  dismissed  without  due  notice,  and  on 
good  cause  shown." 

Appeal  from  district  court,  Huerfano 
county. 

Action  by  P.  Q.  McComb  against  school 
district  No.2B of  Huerfano  county.  From 
a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  GODDARD,  J.: 

This  action  was  brought  by  Mrs.  P.  Q. 
McComb  against  school  district  No.  2U, 
Huerfano  county,  Colo.,  to  recover  on  ac- 
count of  being  discharged  and  prevented 
from  performing  her  duties  as  a  teacher 
under  a  written  contract  dated  October 
15,  1888,  whereby  she  was  employed  to 
teach  school  for  district  No.  26  in  Huerfano 
county  for  the  period  of  six  months,  at 
$45  per  month.  She  entered  upon  the  du- 
ties of  such  teacher  on  the  15th  day  or  Oc- 
tober, 1888,  and  taught  two  months  and 
a  half,  for  which  she  was  paid  the  earn  of 
$112.50.  On  the  21st  day  of  December. 
1888,  the  board  mailed  her  a  letter  demand- 
ing her  resignation.  On  the  22d  she  an- 
swered, positively  refusing  to  resign,  and 
asking  for  the  hoard  to  prefer  charges  in 
writing,  and  inform  herof  time  of  hearing. 
The  board  declined  to  prefer  charges,  but 
on  the  24th  day  of  December,  1888,  notified 
her  that  the  board  had  employed  another 
teacher.  On  the  2d  day  of  January  she  at- 
tempted to  resume,  and  was  not  permit- 
ted to  do  so.  Upon  the  trial  below  it  ap- 
peared that  plaintiff  was  unable  to  obtain 
employment  elsewhere  during  the  term 
for  which  she  was  engaged.  Plaintiff  re- 
covered judgment  for  $152.50.  The  board 
brings  the  case  here  for  review. 

D.  McCaskill,  fur  appellant.  R.  A.  Qull- 
lian,  for  appellee. 

GODDARD,  J.,  (after  stating  the  facts.) 
The  appellant's  contention  is  that  the 
contract  sued  on  is  uot  valid  and  binding 
upon  the  school  district,  because  it  is  uot 
shown  that  it  was  made  or  authorised  to 
be  made  and  signed  by  the  directors  while 
In  session  as  a  board.  Thin  objection  was 
not  available  to  the  appellant.  The  con- 


tract is  set  out  In  baec  verba  In  the  com- 
plaint, and  the  answer  denying  Its  execu- 
tion is  not  verified.  Its  due  execution  is 
thereby  admitted.  "When  an  action  Is 
brought  upon  a  written  instrument,  and 
the  complaint  contains  a  copy  of  such  In- 
strument, or  a  copy  is  annexed  thereto, 
the  genuineness  and  due  execution  of  such 
instrument  la  deemed  admitted,  unless  the 
answer  denvlng  the  same  be  verified.* 
Code  1887,  p.  113,  §  62.  Nor  is  the  effect  of 
this  admission  changed  or  affected  by  the 
fact  that  the  counsel  of  appellee  tried  the 
case  below  on  the  theory  that  the  execu- 
tion of  the  contract  was  an  open  question. 
It  being  unnecessary,  under  the  pleadings, 
to  introduce  the  contract  in  evidence  to 
support  appellee's  cause  of  action, It  Is  im- 
material whether  it  was  admitted  with- 
out sufficient  preliminary  proof  that  the 
manner  of  its  execution  was  in  every  re- 
spect formal  and  legal  or  not.  All  the 
evidence  introduced  for  that  purpose,  as 
well  as  evidence  of  verbal  statements  of 
the  individual  directors  as  to  the  employ- 
ment of  appellee,  was  irrelevant,  and  out- 
side of  any  issue  in  the  case,  and  could 
in  no  way  prejudice  appellant's  rights  be- 
fore the  jury. 

The  validity  of  the  contract,  for  the  pur- 
poses of  this  case,  being  thus  admitted, 
the  only  remaining  question  Is,  did  the 
court  err  in  refusing  to  permit  appellant 
to  Introduce  evidence  to  show  a  justifica- 
tion for  the  dismissal  of  appellee?  The 
statute  expressly  provides  (Gen.  St.  p.  898, 
§  3055)  that  "no  teacher  shall  be  dismissed 
without  due  notice,  and  upon  good  cause 
shown."  ft  is  not  claimed  that  the  direct- 
ors complied,  or  attempted  to  comply, 
with  this  provision;  but  It  appears  from 
the  facts  in  evidence  that  they  summarily, 
and  without  notice  or  bearing,  dismissed 
appellee  from  beremployment.  Therefore, 
whatever  the  actual  grounds  for  such  dis- 
missal were,  if  any,  they  could  not  be 
shown  as  a  justification  of  their  conduct 
In  this  action,  unless  ascertained  and  act- 
ed upon  In  the  manner  prescribed  by  the 
statute.  We  find  no  error  that  could 
prejudice  appellant's  rights  in  the  rulings 
of  the  court  upon  the  admission  or  rejec- 
tion of  evidence  on  the  trial  of  the  cause, 
and,  as  the  evidence  admitted  clearly  sus- 
tains the  verdict  of  the  jury,  the  judgment 
of  the  court  below  Is  affirmed. 


(18  Colo.  237) 

PEOPLE  ex  rel.  MAUPIN,-  Attorney  General, 

v.  KEEGAN. 
(Supreme  Court  of  Colorado.  Feb.  20,  1893.) 
Attokxey— Okocxds  rOK  Disbarment. 
It  is  sufficient  ground  for  the  disbarment 
of  an  attorney  that  he  procured  a  judgment  on 
a  note  with  the  knowledge  that  it  was  given  to 
perpetrate  a  fraud  on  the  maker  of  the  note  or 
on  his  creditors,  and  that  the  attorney  procured 
the  judgment  to  assist  another  in  carrying  out 
such  fraud. 

Original  proceedings  by  the  state  on  the 
relation  of  J.  U.  Maupln  against  John  C. 
Keegau  to  disbar  defendant  for  miscon- 
duct in  his  office  of  attorney  at  law.  On 
rule  to  show  cause.  Judgment  of  disbar* 
ment. 
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Statement  by  the  Court: 

Tbia  proceeding  was  Instituted  on  June 
8, 1892,  by  the  attorney  general  in  behalf 
o!  the  people  to  procure  the  debarment 
of  the  respondent  for  malconduct  In  hto 
office  as  a  doly -licensed  attorney  and  coun- 
selor at  law.  The  relator  alleges  two 
grounds  upon  which  such  malconduct  Is 
predicated. 

The  first  charges  that  respondent,  on  the 
29th  day  of  December,  1887,  fraud uently 
conspired  with  Julius  Crane  and  A.  F. 
Parrier  to  cheat  and  defraud  one  William 
Bergman ;  that,  in  pursuance  of  such  con- 
spiracy, they  procured  said  Bergman, 
without  any  consideration  therefor,  to 
execute  his  promissory  note  for  f  1,790, 
payable  to  Fanny  Crane;  that  on  the  29th 
day  of  December,  1887,  the  respondent,  in 
pursuance  of  such  fraudulent  conspiracy, 
filed  a  complaint  thereon  in  the  county 
court  of  Arapahoe  county,  persuaded  -said 
Bergman  to  acknowledge  service  of  sum- 
mons, and  to  sign  and  file  an  answer  to 
such  complaint  prepared  by  respondent, 
and  procured  Judgment  on  the  pleadings, 
and  issued  execution  thereon,  with  knowl- 
edge that  the  note  was  without  consider- 
ation, and  the  Judgment  so  obtained  null 
and  void;  tbaton  the 24th  day  of  January, 
1888,  respondent  was  indicted  In  the  dis- 
trict court  of  Arapahoe  county  for  such 
conspiracy,  and  on  the  23d  day  of  January, 
1892,  was  tried  and  convicted  upon  said 
indictment  and  sentenced  to  be  confined 
in  the  county  Jail  of  Arapahoe  county  at 
hard  labor  for  a  term  of  three  months, 
and  to  pay  a  fine  of  $600.  Respondent 
seed  out  a  writ  of  error  from  the  court  of 
appeals,  but,  a  supersedeas  being  denied, 
he  allowed  the  writ  to  be  dismissed  by 
failure  to  prosecute,  and  served  out  the 
sentence. 

As  a  second  and  further  ground  of  dis- 
barment, relator  sets  forth  certain  pro- 
ceedings in  the  United  States  circuit  court, 
sitting  in  and  for  the  eighth  circuit,  that 
resulted  in  the  disbarment  of  respondent 
from  practice  in  that  court.  81  Fed.  Rep. 
129. 

Upon  rule  to  show  cause.  Respondent 
admits  that  he  was  convicted  us  in  the 
first  ground  alleged;  denies  that  he  was 
guilty  of  the  offense  for  which  be  was  con- 
victed; and  avers  that  such  convictlou 
was  illegal,  and  occurred  through  his  Ina- 
bility to  present  his  defense  fully ;  denies 
the  truth  of  the  alleged  facts  upon  which 
be  was  disbarred  in  the  United  States  cir- 
cuit court. 

Joseph  H.  Maupin,Atty.  Gen.,  for  plain- 
tiff.  John  C.  Keegan,  pro  se, 

PER  CURIAM.  Tbe  conviction  alleged 
and  admitted  might  be  properly  held  as 
r*s  Judicata  of  the  truth  of  tbe  facts  set 
forth  In  the  first  cause  relied  on  as  ground 
for  disbarment.  But  In  view  of  the  fact 
that  respondent  baa  served  bis  sentence 
thereunder,  and  realizing  the  disastrous 
consequences  to  him  that  must  necessari- 
ly follow  from  an  -  adverse  Judgment  that 
will  deprive  him  of  his  means  of  livelihood, 
we  have,  at  counsel's  earnest  solicitation, 
concluded  to  look  beyond  such  conviction, 
and,  from  a  careful  investigation  of  the 


425 


evidence  introduced  on  the  trial  In  the  dis- 
trict court,  determine  if  the  facts  alleged 
arefullj  sustained  thereby.  We  are  satis- 
fied from  such  investigation  that  if  any 
doubt  can  be  entertained  of  his  complicity 
in  the  concoction  of  tbe  scheme,. no  doubt 
exists  as  to  his  procuring  the  Judgment 
with  the  knowledge  that  a  fraud  was  be- 
ing attempted,  and  that  he  procured  it  for 
the  purpose  of  assisting  Crane  to  defraud 
Bergman,  or  to  aid  them  in  defrauding 
Bergman's  creditors.  From  a  letter  to 
C.  D.  Fornes  &  Co.,  a  client  for  whom  he 
held  a  collection  against  Bergman,  dated 
December  28, 1S87,  (tbe  day  previous  to  bis 
active  participation  in  tbe  scheme.)  it  ap- 
pears that  be  was  aware  of  the  fact  that 
Bergman  had  consulted  Crane  as  to  play- 
ing "a  smart  trick  on  his  creditors. n 
Without  noticing  in  detail  tbe  evidence 
furnished  by  tbe  record,  it  is  conclusively 
shown  thereby  that  the  respondent  was 
guilty  of  conduct  highly  reprehensible  and 
grossly  unprofessional,  and  that  Justly 
brings  reproach  upon  tbe  honorable  pro- 
fession to  which  he  belongs.  The  duties 
imposed  upou  members  of  the  bar  clothe 
them  with  Important  fiduciary  responsi- 
bilities, and  make  them  amenable  to  obli- 
gations that  other  members  of  tbe  com- 
munity do  not  share.  In  no  other  calling 
should  so  strict  an  adherence  to  ethical 
and  moral  obligations  be  exacted,  or  so 
high  a  degree  of  accountability  be  en- 
forced. A  good  moral  character  is  one  of 
the  essential  requisites  to  admission  to 
tbe  bar  in  this  state,  and  tbe  tenure  of 
office  thereby  conferred  is  during  good  be- 
havior; and  when  it  appears,  upon  full 
investigation,  that  an  attorney  has  for- 
feited his  "good  moral  character,"  and 
has  by  his  conduct  shown  himself  unwor- 
thy of  his  office,  it  becomes  the  duty  of 
the  court  to  revoke  the  authority  it  gave 
him  upon  his*  admission.  "It  is  a  duty 
they  owe  to  themselves,  the  bar,  and  the 
public,  to  see  that  a  power  which  may 
be  wielded  for  good  or  for  evil  is  not  in- 
trusted to  incompetent  or  dishonest 
hands."  Mills' Case,  1  Micb.  893.  Without 
determining  what  weight  should- be  given 
to  the  fact  of  his  disbarment  in  the  United 
Sta  tea  circuit  court,  we  find  the  facts  al- 
leged in  the  first  ground  fully  sustained, 
and  respondent  guilty  as  therein  charged. 
The  Judgment  of  the  court  Is  that  the 
name  of  the  respondent,  John  C.  Keegan, 
be  stricken  from  the  roll  of  attorneys. 
Role  made  absolute. 


(18  Colo.  255) 

SMITH  et  al.  v.  ATKINSON  et  al. 

(Supreme  Court  of  Colorado.   Feb.  20,  1803.) 

Actios  on  Injunction  Bond— Parties  Plaintiff 
—Release  of  Sureties— What  Constitutes— 
Discharge  of  Principal— Evidence. 

1.  In  an  action  on  an  undertaking  given  in 
a  suit  of  injunction,  the  fact  that  one  of  the 
principals  in  the  injunction  has  been  discharged 
as  a  party  defendant  will  not  release  the  sure- 
ties on  tne  undertaking,  since,  the  liability  of 
the  principals  being  several  as  well  as  joint,  an 
award  of  damages  against  one  principal  is  suf- 
ficient to  hold  the  sureties. 

2.  Defendants  sued  out  an  injunction  to  re- 
strain a  bank  from  delivering  to  plaintiffs  cer- 
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tain  money  that  defendants  had  deposited  in  the 
bank  to  the  credit  of  plaintiffs  in  payment  of 
mining  property  purchased  of  plaintiffs.  After 
the  suing  out  of  the  injunction,  plaintiffs  as- 
signed part  of  their  interest  in  the  money  so 
deposited  to  S.,  but  did  not  assign  the  undertak- 
ing given  in  the  injunction  suit  by  defendants. 
Held,  that  S.  was  not  a  necessary  party  plaintiff 
in  an  action  on  the  undertaking. 

3.  In  such  case,  the  fact  that  plaintiffs 
were  willing  to  abandon  all  claim  to  the  money 
so  deposited,  provided  defendants  would  recon- 
vey  the  property  to  them,  does  not  defeat  their 
right  to  recover  on  the  undertaking  for  dam- 
ages sustained  by  the  wrongful  suing  out  of 
the  injunction. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Nicholas  N.  Atkinson  and  an- 
other against  Joel  W.  Smith  and  another 
on  an  undertaking  given  by  defendants  in 
suing  out  an  injunction  against  plaintiffs. 
From  a  judgment  for  plaintiffs,  defend- 
ants appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HAYT,  C.  J.: 

On  Octobers,  1881,  Joel  W.Smith  and  II. 
A.  W.  Tabor  deposited  iu  the  bank  of 
Leadville,  to  the  credit  of  J.  F.Chaneyand 
N.  N.  Atkinson,  appellees  herein,  the  sum 
of  $85,200,  upon  a  contract  for  the  pur- 
chase of  certain  mining  property,  imme- 
diately after  making  this  deposit,  Smith 
and  Tabor,  alleging  some  defect  in  the 
title  to  the  property  purchased,  sued  out 
an  injunction  restraining  the  bauk  from 
paying  over  any  part  of  the  sum  so  depos- 
ited. Upon  the  11th  of  July,  1882,  tbey  vol- 
untarily procured  a  dissolution  of  the  in- 
junction theretofore  obtained  by  them. 
The  present  action  is  brought  upon  the 
undertaking  given  in  the  Injunction  suit. 
The  undertaking  is  in  the  usual  form  pre- 
scribed by  the  Code,  but  is  not  signed  by 

Slain  tiff  Tabor.  It  is  signed  by  Joel  W. 
mltb,  W.  B.  Daniels,  and  B.  F.  Smith. 
Appellees,  not  being  able  to  gain  posses- 
sion of  the  money  deposited  to  their  cred- 
it, on  January  31, 1882,  contracted  to  sell 
to  Sullivan,  Hall,  and  others  three  fourths 
of  the  property  theretofore  sold  to  Smith 
and  Tabor,  provided  appellees  could  law- 
fully make  such  transfer.  It  was  further 
provided  that,  in  case  such  transfer  could 
not  be  made.  Sullivan  and  others  were  to 
have  three  fourths  of  the  money  deposit- 
ed by  Tabor.  Pursuant  to  this  agreement, 
Sullivan  and  his  ascociates,  on  July  22, 
1882,  received  from  the  bauk  three  fourths 
of  the  principal,  to  wit,  963,900.  The  prin- 
cipal question  in  the  injunction  suit  arose 
upon  the  defendants'  cross  complaint, 
seeking  a  reconveyance  to  them  of  the 
property.  The  defendants  in  that  suit, 
appellees  here,  were  defeated  In  their  con- 
tention in  this  respect  in  this  court  on 
April  27.  1888.  The  bank  of  Leadville 
became  insolvent,  and  closed  its  doors 
July  24, 1883,  and  the  remaining  $21,300  left 
in  the  bank  after  Sullivan  and  others  had 
withdrawn  $ 63,900  was  never  paid  over 
by  the  bank.  Upon  the  trial  of  this  case 
the  appellees  offered  no  proof  tending  to 
establish  their  allegation  that  the  bank 
was  not  solvent  long  after  the  injunction 
had  been  voluntarily  dissolved,  but  aban- 
doned all  claim  to  recover  the  principal, 
and  asked  for  damages  in  the  nature  of 


interest  only.   Tabor,  one  of  the  plaintiffs 
in  the  action  for  an  injunction,  was  not 
made  a  party  to  tfeis  suit  by  the  original 
i  complaint.   Afterwards  he  was  made  a 
i  party  defendant  by  au   amended  com- 
plaint. To  this  his  codefendauts  objected, 
and  sooght  to  have  hira  discharged  as  an 
improper  party.   Tabor  also  interposed 
i  the  statute  of  limitations  as  a  defense  by 
!  a  special  demurrer,  which  was  sustained. 

The  suit  proceeded  to  judgment  against 
i  the  other  defendants.  The  judgment  in  fa- 
vor of  uppellees  is  for  tbesum  of  $6,600  and 
costs  of  suit.  The  case  is  brought  here  by 
appeal. 

A.  F.  Gunnell  and  Benedict  &  Pbelps.for 
appellants.    L.  C.  Rockwell,  for  appellees. 

HAYT,  C.  J.,  (after  stating  the  facts.) 
It  is  admitted  that  under  Hection  161 1  of 
the.  Civil  Code,  as  found  in  the  Session 
Laws  of  1887,  it  was  not  necessary  to  the 
maintenance  of  this  action  that  an  award 
of  damages  should  first  have  been  made 
against  the  principals  in  the  injunction 
suit,  Tabor  and  Smith.  It  is  contended, 
however,  that  no  action  can  be  sustained 
against  the  sureties  unless  damages  are 
assessed  against  all  the  principals;  that, 
in  no  eveut  could  there  be  an  award  of 
damages  against  one  of  the  principals  on- 
ly. It  is  claimed  that  the  liability  of  Ta- 
bor and  Smith  is  joint,  not  several,  and 
that  the  discharge  of  Tnbor  should  have 
worked  a  discontinuance  of  this  suit. 
Tabor  and  Smith  were  jointly  and  sever- 
ally liable  as  principals  for  the  wrongful 
suing  out  of  the  injunction,  and  an  award 
of  damages  against  either  is  sufficient  to 
maintain  an  action  against,  the  sureties 
upon  the  undertaking.  This  is  true,  in  the 
absence  or  the  Code  provision,  and,  while 
this  provision  does  away  with  the  neces- 
sity for  an  award  of  damages  before 
bringing  suit,  permitting  instead  the 
damages  to  be  assessed  against  all  parlies 
in  one  action,  this  does  not  change  the 
joint  and -several  nature  of  the  liability. 
The  assessment  of  damages  against  Smith 
would  have  been  sufficient  to  maintain  the 
action  upon  the  undertaking,  in  the  «b- 
sence  of  the  Code  provision,  and  so,  under 
it,  the  discharge  of  Tabor  does  not  neces- 
sarily discharge  his  codefendants.  It  was 
not  necessary  for  cither  Smith  or  Tabor  to 
sign  the  undertaking.  Their  liability  de- 
pended not  upou  the  undertaking,  but  up- 
on the  antecedent  wrongful  suing  out  of 
the  writ  of  injunction.  As  Sullivan,  Hall, 
and  others,  on  January  31,  18*2,  became 
interested  in  the  money  deposited  in 
bank,  it  is  contended  that  they  were  nec- 
essary parties  plaintiff  In  this  action.  We 
do  hot  think  that  this  claim  is  well  found- 
ed. The  original  demand  being  in  favor 
of  Atkinson  and  Chaney,  they  have  an  un- 
doubted right  to  maintuin  the  present  ac- 
tion for  the  entire  sum.  At  common  law 
an  assignment  of  a  part  of  an  entire  claim 


'Civil  Code  1887,  §  161,  provides  that  in  suing 
on  an  undertaking  {riven  in  a  suit  of  injunction 
it  shall  not  be  necessary  to  bring  suit  in  the 
first  instance  against  the  principal  on  such  un- 
dertaking, to  ascertain  the  amount  of  damages 
sustained,  but  the  princiDal  and  surety  may  be 
sued  together. 
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does  not  give  the  assignee  a  right  of  ac- 
tion in  hie  own  name,  and  it  has  been  held 
in  a  number  of  cases  that  this  role  of  the 
common  law  has  not  been  changed  by  the 
reformed  procedure.  The  present  suit  up- 
on the  undertaking,  which  bas  not  been 
assigned,  can  only  be  maintained  by  the 
obligees  named  berein.  Pom.  Kern.  & 
Rem.  Rights,  §  137;  Cable  v.  Railway  Co. 
21  Mo.  133;  Leese  v.  Sherwood,  21  Cal.  151. 

It  is  finally  contended  that  plaintiffs 
ought  not  to  recover,  because,  as  it  is 
said,  the  damages  sustained  were  occa- 
sioned by  their  own  act.  This  couteution 
does  not  appear  to  be  well  founded.  By 
the  terms  of  their  contract  with  Tabor 
and  Smith  the  purchase  price  of  the  prop- 
erty was  to  have  been  deposited  in  the 
Bank  of  Leadville,  to  the  credit  of  plain- 
tiffs. The  money  was  so  deposited,  but 
by  the  act  of  Tabor  and  Smith  it  was  ren- 
dered unavailable  to  plaintiffs,  and  expen- 
sive litigation  thereby  precipitated.  The 
fact  that  plaintiffs  afterwards  were  will- 
ing to  abandon  ail  claim  to  the  money, 
provided  they  could  recover  the  property 
deeded,  or  if  it  appears  that  they  preferred 
the  property,  rather  than  the  money, 
should  uot  defeat  their  right  to  damages. 
Finding  that  they  could  not  obtain  the 
purchase  price,  it  was  natural  that  they 
should  desire  a  reconveyance  of  the  prop- 
erty. Had  Tabor  and  Smith  consented 
to  such  reconveyance,  the  controversy 
would  without  doubt  have  been  adjusted 
upon  this  basis.  They  would  not  so  con- 
sent. By  moving  for  a  dissolution  of  the 
injunction  by  which  the  money  was  tied 
up,  Tabor  and  Smith  confessed  that  the 
writ  was  wrongfully  sued  out,  and  plain- 
tiffs' right  to  damages  must  be  sustained. 

The  judgment  will  Ue  affirmed. 


(18  Colo.  2M) 

WOLF  v.  BURKE  et  al. 

(Supreme  Court  of  Colorado.  Feb.  20,  1893.) 
Conflict  ok  Laws — Statcte  of  Fracds. 
Gen.  St.  1&83,  §  1517,  provides  that 
every  contract  for  the  sale  of  lauds,  or  an  in- 
terest therein,  "shall  be  void,  unloss  the  con- 
tract, or  some  note  or  memorandum  thereof," 
is  in  writing,  but  docs  not  prohibit  the  bringing 
of  an  action  in  cases  falling  within  its  pro- 
visions. Held,  in  a  suit  in  Colorado  on  a  parol 
contract  made  in  Idaho,  to  be  performed  there- 
in, for  the  sale  of  a  mining  property  in  Idaho, 
that  the  validity  of  the  contract  is  determin- 
able under  the  laws  of  Idaho;  and  where  the 
contract  was  valid  at  common  law,  and  there 
was  no  evidence  to  show  its  invalidity  under 
the  laws  of  Idaho,  there  can  be  no  presump- 
tion against  its  validity  in  Colorado. 

Error  to  district  court,  Arapahoe  coun- 
ty. 

Actiou  by  Hyman  E.  Wolf  against 
Thomas  J.  Burke  and  others.  Judgment 
for  defendant  Burke,  the  other  defendants 
not  having  been  served,  and  uot  appear- 
ing.   Plaintiff  brings  error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HAYT,  C.  J. : 

By  the  amended  complaint,  Thomas  J. 
Burke,  C.  A.  Weed,  and  R.  L.  Hopkins  are 
made  defendants,  plaintiff  in  error  alleg- 
ing that  on  September  3,  1885,  and  for  a 
long  time  before  and  after  said  date,  these 


defendants  were  partners  doing  a  general 
mining  and  other  business  under  the  name 
and  style  of  the  Coeur  D'Alene  Bed-Rock 
Flume  Pool,  and  were  engaged  in  the  con- 
struction of  a  mining  ditch  or  flume,  in 
Idaho  territory,  for  the  purpose  of  mining 
the  property  purchased  by  them  from 
plaintiff,  as  hereinafter  described;  that 
said  R.  L.  Hopkins  was  the  manager  of 
said  work,  and  had  charge  and  control  of 
the  business  of  said  partnership;  that,  on 
or  about  the  date  first  mentioned,  defend- 
ants, acting  by  the  said  Hopkins,  mana- 
ger, and  defendant  Burke  in  person, 
bought  from  plaintiff,  and  plaintiff  bar- 
gained and  sold  to  defendants,  all  his  right, 
title,  and  interest  in  und  to  certain  mining 
property  situated  in  Idaho  territory.  It 
was  then  and  there  agreed  that  plaintiff 
should,  by  suit,  obtain  title  of  one  San- 
ders in  and  to  a  one-sixth  interest  in  the 
Lucky  Gulch  planer  claim  in  Shoshone 
county.  Idaho  Ty.  It  is  further  alleged 
that  the  parties  mentioned  then  and  there 
agreed  that  defendants  would  pay  plain- 
tiff for  all  of  said  property  f 20,000,  as  fol- 
lows: For  Sanders'  title,  when  the  same 
should  be  obtained  by  plaintiff.  $1,154.18, 
together  with  all  expenses  necessarily  in- 
curred by  plaintiff  in  obtaining  such  title, 
and  for  title  then  in  plaintiff;  the  balance, 
viz.  $18,845.82,  in  payments  as  follows: 
$1,200  cash  in  hand,  which  was  then  aud 
there  paid,  and  $17,645.82  on  or  before  the 
31st  day  of  December,  1885,  or  in  payments 
as  follows:  $5,881.94  on  or  before  Novem- 
ber 2,  $6,881.94  on  or  before  December  1, 
1885,  and  the  balance  on  or  before  Decem- 
ber 31st  following.  Plaintiff  agreed  to 
make  a  deed  for  his  interest  in  said  prop- 
erty to  defendant  Burke,  and  place  the 
same  in  bank  at  Murray,  Idaho,  to  be  de- 
livered to  defendant.  Burke,  or  to  defend- 
ants, upon  their  making  the  deferred  pay- 
ments as  above  specified.  In  pursuance  of 
said  agreement,  plaintiff  alleges  that  he 
then  and  there  executed  a  deed  as  required 
by  said  agreemeut.and  delivered  the  same 
to  the  Bank  of  Murray,  for  said  defend- 
ants, or  for  said  Burke,  and  on  November 
12. 1885,  the  first  deferred  paymeut  being 
then  overdue,  and  unpaid  to  plaintiff,  de- 
fendants and  defendant  Burke  represented 
to  plaintiff  that  they  were  not  prepared 
to  make  the  payment  in  full,  but  wonld 
pay  plaintiff  $550  thereon,  and  fur  the  re- 
maining $5,331.94  they  would  give  their 
note  at  30  days  after  date,  upon  condition 
that  plaintiff  would  extend  time  of  all  of 
the  subsequent  payments  30  days,  which 
proposition  plaintiff  accepted.  Thereup- 
on said  Burke  gave  plaintiff  his  check  for 
$250,  as  a  part  of  the  first  payment,  which 
is  all  of  the  said  $550  which  wan  ever  paid 
by  said  defendant;  that  said  Hopkins 
promised  plaintiff  that  tbe  balance,  $300, 
should  be  paid  plaintiff  In  a  few  days.  In 
pursuance  of-  said  agreement,  defendants, 
acting  by  said  Hopkins,  manager,  —  he 
being  thereunto  duly  authorized  by  said 
Burke,  acting  in  person,— made  and  deliv- 
ered to  plaintiff  their  promissory  note,  as 
follows: 

"$5,831.94.  Murray,  Idaho,  November 
12,  1885.  Thirty  (30)  days  after  date  we 
promise  to  pay  to  the  order  of  .H.  E.  Wolf 
five  thousand  three  hundred  thirty  one 
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and  94-100  dollars,  at  Bank  of  M array, 
Murray,  Idaho,  value  received,  with  in- 
terest before  and  after  maturity  at  the 

rate  of  —  per  cent,  per  annum  until 

paid.  Coeur  D'Alene  Bed-Rock  Plume 
Pool.   R.  L.  Hopkins,  Manager." 

Thereupon  such  agreement  for  extension 
of  time  for  payment  of  balance,  and  re- 
ceipt for  amount  paid,  were  entered  into, 
as  follows: 

"Dated  Sept.  8,  1885.  II.  E.  Wolf  to 
Thomas  J.  Burke:  The  inclosed  deed  will 
be  delivered  to  Thomas  J.Burke,  or  or- 
der, upon  the  payment  by  sa id  Burke  or 
his  attorney  to  H.  E.  Wolf, or  to  his  order, 
at  the  Bank  of  Murray,  Idaho,  of  the  sum 
of  $17,646.84,  at  any  time  on  or  before 
the  31st  day  of  Decmnber,  A.  D.  1S85,  or  in 
payments  as  follows,  to- wit:  $5,881.94 
on  or  before  November  2,1885;  95,881.94 
on  or  before  December  1, 1885;  $5,881.94  on 
or  before  the  Slat  day  of  December,  A.  D. 
1885.  Said  deed  to  be  deposited  in  escrow 
In  Bank  of  Murray,  Idaho,  subject  to 
above  conditions.  Witness  ray  hand  and 
seal  this  3d  day  of  September,  1885.  H.  E. 
Wolf.  [Seal.]  Witness:  W.  B.  Hey- 
barn.** 

"Received  on  account  of  this  escrow 
contract,  $5,881 .94,  being  first  payment  due 
thereon,  and  I  hereby  extend  the  time 
when  each  subsequent  payment  is  due 
thirty  daya  from  the  date  in  said  contract 
specified.  H.  E.  Wolf." 
— Which  said  last-mentioned  paper  was 
deposited  in  the  Bank  of  Murray,  Idaho. 
It  wae  further  alleged  that,  in  purauance 
of  this  agreement,  plaintiff  brought  suit 
against  Sanders  for  his  interest  in  said 
placer  claim,  and,  as  the  result  of  said 
suit,  obtained  title  thereto,  to  himself,  for 
the  benefit  of  said  defendants,  as  per 
their  agreement.  Plaintiff  alleges  that  in 
bringing  snch  suit,  and  obtaining  such 
title,  he  neceKsarlly  incurred  and  paid  out 
the  sum  of  $124.10.  It  is  further  alleged 
that  no  part  of  said  note,  and  no  part  of 
the  deferred  payments  have  been  made, 
and  same  are  wholly  unpaid  and  due  plain- 
tiff, together  with  Interest  thereon ;  that 
the  deed  from  plaintiff  has  been,  since  the 
same  was  made,  in  the  Bank  of  Murray, 
and  still  remains  in  said  bank,  in  accord- 
ance with  the  agreement  between  plain- 
tiff and  defendants.  Plaintiff  demands 
Judgment  for  the  amount  of  said  note  and 
deferred  payments,  with  Interest  upon 
the  same.  The  defendant  Burke,  for  an- 
swer to  the  amended  complaint,  denies 
generally  and  specifically  each  allegation 
therein  contained.  Dpon  these  issues  the 
cause  was  tried  to  a  jury;  the  other  de- 
fendants not  having  been  served,  and  not 
appearing.  The  trial  resulted  in  a  verdict 
and  judgment  for  the  defendant  in  error. 
Plaintiff  in  error  brings  the  cause  to  this 
court  for  review. 

Teller  &  Orahood,  for  plaintiff  in  error. 
Wolcott  &  Vaile,  for  defendant  in  error. 

HATT,  C.  J.,  (after  stating  the  facts.) 
The  district  court  was  of  the  opinion 
that  the  contract  was  in  contravention  of 
the  statute  of  frauds,  and  void.  If  we 
are  to  assume  that  the  contract  is  void  in 
consequence  of  not  being  in  writing,  it 


must  be  so  by  reason  of  the  laws  of  tbe 
territory  of  Idaho.  The  contract  was 
made,  and  is  to  be  performed,  in  that  ter- 
ritory, and  the  property  to  be  affected  by 
its  terms  is  there  situate.  By  well-settled 
principles,  the  validity  of  tbe  contract, 
under  these  circumstances,  must  be  deter- 
mined by  the  laws  of  Idaho.  It  wan  a 
valid  contract  at  common  law,  and  no 
evidence  was  introduced  to  show  that  it 
was  not  valid  under  the  laws  of  the  ter- 
ritory of  Idaho.  No  presumption  should 
therefore  have  been  indulged  in,  against 
the  validity  of  the  eoncract,  by  reason  of 
any  statute  of  this  state.  This  was  ex- 
pressly decided  in  tbe  case  of  Railroad  Co. 
v.  Betts,  10  Colo.  437.  15  Pac.  Rep.  821 ; 
and  the  conrt  cited  «vltb  approval  Whit- 
ford  v.  Railroad  Co.,  28  N.  Y.  465,  In  which 
case  the  court  says:  "Where  the  condi- 
tion Of  the  law  of  another  state  becomes 
material,  and  no  evidence  has  been  offered 
concerning  it,  our  courts  will  presume 
that  the  general  principles  of  the  common 
law,  which  we  always  consider  to  be  con- 
sonant to  reason  and  natural  justice, 
prevail  there.  But  no  such  presumption 
obtains  respecting  the  positive  statute 
law  of  the  state.  There  is  generally  no 
probability  in  point  of  fact,  and  there  is 
never  any  presumption  of  law,  that  other 
states  or  countries  have  established,  pre- 
cisely or  substantially,  the  same  arbitrary 
rules  which  the  domestic  legislature,  has 
seen  fit  to  enact."  As  this  doctrine  is 
now  well  settled,  and  the  contrary  has 
only  been  incidentally  Insisted  upon  In  this 
court,  we  shall  consider  the  same  as  the 
accepted  law  of  this  jurisdiction. 

It  is  contended  by  the  defendant  that  the 
eighth  section  of  the  statute  of  frauds  of 
this  state  does  no  more  than  establish  a 
rule  of  evidence;  that  under  it  parol  evi- 
dence of  a  written  agreement,  or  of  one 
that  should  be  in  writing,  must  be  exclud- 
ed; but  that  the  contract  itself  does  not 
fall  under  thecondemnation  of  thestatute, 
so  as  to  render  it  void.  It  Is  stated  that 
tbe  laws  of  Idaho  cannot  affect  the  rules 
of  evidence  in  force  in  this  state,  and  rases 
are  cited  in  support  of  this  proportion. 
The  statutes  upon  which  such  decisions 
are  batted  are  dissimilur,  however,  from 
the  eighth  section  of  the  statute  of  frauds 
of  this  state.  They  ore  mainly  couched 
in  the  language  of  the  fourth  section  of  the 
English  statute  of  frauds,  which  reads: 
"No  action  shall  be  brought  upon  any 
agreement  which  Is  not  to  be  performed 
within  the  year,"  etc.  It  has  been  held 
that  the  words,  "No  action  shall  be 
brought, "of  this  statute,  refer  to  tbe  rem- 
edy, and  tliut  the  writing  Is  required  only 
for  the  purposes  of  evidence.  The  leading 
case  upon  this  statute  is  Leroux  v. 
Brown,  74  E.  C.  L.  800.  The  case  was  de- 
cided after  an  exhaustive  discussion,  par- 
ticipated in  by  some  of  the  most  eminent 
barristers  of  England.  The  opinion  Is  an 
instructive  one;  the  point  decided  being 
that  an  oral  agreement  made  In  France, 
and  valid  there,  cannot  be  enforced  In  Eng- 
land, if  within  the  fourth  section  of  the 
English  statute  of  frauds.  The  decision 
is  based,  however,  entirely  upon  the  lan- 
guage of  the  fourth  nect Ion.  The  words, 
"No  action  shall  be  brought,"  were  held 
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to  apply  to  the  remedy,  and  not  to  the 
rights  and  merit* of  the  contract.  And  the 
judges  drew  a  distraction  In  this  respect 
between  the  fourth  and  seventeenth  sec- 
tions of  the  English  statute,  and  said  that 
a  suit  might  be  maintained  on  a  contract 
▼old  under  the  latter,  for  the  reason  that 
It  does  not  prohibit  the  courts  fro  or  enter- 
taining jurisdiction,  although  providing, 
with  reference  to  contracts  falling  within 
the  terms  of  this  section,  that  "no  con- 
tract shall  be  allowed  to  be  good."  There 
Is  no  material  distinction  between  the 
eighth  section  of  our  act  and  the  seven- 
teenth section  of  the  English  act;  the  one 
providing,  as  it  does,  that  the  contract 
shall  be  void,  and  the  other  that  it  shall 
not  be  good.  It  will  thus  be  seen  that  the 
case  of  Leroux  v.  Brown  is  against  the 
position  taken  by  appellee  In  this  cause. 
The  case  of  Downer  v.  Cbeseboroogh,  36 
Conn.  39.  Is  relied  upon.  The  case  Is  quite 
dissimilar  from  the  case  at  bar,  in  two 
essential  particulars,  to  wit:  (1)  It  arose 
under  a  statute  providing  that  no  action 
should  be  brought;  (2)  it  related  to  per- 
sonal property  only.  In  this  ease  it  was 
held.  In  a  suit  brought  in  Connecticut 
against  the  lndorser  upon  a  promissory 
note  in  blank,  that  parol  evidence  of  a  spe- 
cial agreement,  at  variance  with  that  im- 
plied by  law,  would  he  received.  By  the 
law  of  the  state  of  New  York,  where  the 
note  was  made.  Indorsed,  and  made  pay- 
able, such  evidence  was  not  receivable. 
The  opinion  admits  that  the  decisions 
are  not  uniform,  and  rests  Its  conclusion 
largely  upon  the  case  of  Leroux  v.  Brown, 
supra,  and  quotes  from  page  827  of  Judge 
Story's  work  on  the  Conflict  of  Laws. 
We  have  already  shown  that  the  English 
case  is  not  in  point.it  being  predicated 
upon  a  statute  dissimilar  from  ours. 
Now,  If  we  turn  to  section  630  of  Judge 
Story's  work,  we  will  find  this  language, 
(section  630b:)  "There  are  certain  rules 
of  evidence  which  may  be  affirmed  to  be 
generally,  if  not  universally,  recognised. 
Thus,  lu  relation  to  immovable  property, 
inasmuch  as  the  rights  and  titles  thereto 
are  generally  admitted  to  be  governed  by 
the  law  of  the  situs,  and  as  suits  and  con- 
troversies touching  the  same,  ex  dlrecto, 
properly  belong  to  the  forum  of  the  situs, 
and  not  elsewhere,  it  would  seem  a  just 
and  natural,  If  not  an  irresistible,  conclu- 
sion, that  the  law  of  evidence  of  the  situs, 
touching  such  rights,  titles,  suits,  and 
controversies,  must  and  ought  exclusive- 
ly to  govern  in  all  such  cases."  In  section 
631  the  author  applies  the  doctrine  of  the 
text  to  the  validity  nf-contracts  under  the 
statute  of  frauds.  The  construction  given 
the  English  statute  in  Leroux  v.  Brown 
has  not  been  universally  accepted.  As  we 
have  seen,  the  rights  and  titles  to  real 
property  are  governed  by  the  law  of  the 
situs,  and  there  is  strong  reason,  support- 
ed by  good  authority,  for  saying  that  the 
law  of  evidence  of  the  situs  respecting 
such  rights  and  titles  should  also  govern. 
Tulloch  v.  Hartley,  20  Eng.  Ch.  113;  Story, 
Confl.  Laws,  supra. 

Our  statutes  being  dissimilar,  a  further 
review  of  decisions  upon  statutes  like  the 
fourth  section  of  the  English  act  would  be 
unprofitable.    Oir  statute  reads  as  fol- 


lows: "  Every  contract  for  the  leasing  for 
a  longer  period  than  one  year,  or  for  the 
sale  of  any  lands,  or  any  interest  in  lands, 
ahull  be  void,  unless  the  contract,  or  some 
note  or  memorandum  thereof,  expressing 
the  consideration,  be  In  writing,  and  be 
subscribed  by  the  party  by  whom  the  lease 
or  sale  Is  to  be  made."  Gen.  St.  1883,  8 
1617.  Of  this  statute  It  is  to  be  observed 
that  It  Is  unlike  the  English  statute,  in 
that  It  does  not  prohibit  the  bringing  of 
an  action  in  cases  falling  within  its  provi- 
sions, hut  declares  that  the  contract  itself 
shall  be  void  In  such  cases.  In  addition 
to  the  text  quoted  from  Judge  Story,  we 
have  direct  authority  to  the  effect  that 
such  a  statute  does  not  affect  the  rules  of 
evidence  governing  contracts  like  the  one 
now  under  consideration.  The  case  of 
lloughtallng  v.  Ball  is  directly  in  point. 
It  was  before  the  supreme  court  upon  two 
occasions.  The  first  opinion  is  reported  In 
10  Mo.  84,  and  the  last  in  20  Mo.  563, 
when  the  court  held  that  a  contract  for 
the  sale  and  delivery  of  goods,  valid  in  the 
state  where  made,  will  be  enforced  in  the 
state  of  Missouri,  unaffected  by  the  stat- 
ute of  frauds.  The  court,  without  deter- 
mining whether  or  not,  if  the  statute  of 
Missouri  were  the  same  as  the  fourth  sec- 
tion of  the  English  statute,  it  would  feel 
bound  to  follow  Leroux  v.  Brown,  supra ; 
pointed  out  the  distinction  between  the 
two  statutes;  and  Inasmuch  as  the  Mis- 
souri statute  did  not  provide  that  no  ac- 
tion should  be  brought,  but  declared  the 
contract  Itself  void,  it  was  held  not  to  ap- 
ply, and  that  the  contract  might  be  en- 
forced in  the  Missouri  courts.  See,  also, 
Yates  v.  Borough,  56  Pa.  St.  21 ;  1  Amer. 
Law  Reg.  (N.  S.)  notes,  pages  15. 16. 

The  right  of  the  plaintiff  tomalntuinthe 
present  action  depends  largely  upon  the 
question  of  Hopkins'  agency.  The  evi- 
dence upon  this  point  is  very  conflicting. 
The  entire  trial  in  the  court  below  pro- 
ceeded upon  the  assumption  that  the 
eighth  section  of  the  statute  of  frauds  of 
Colorado  controlled.  This  was  error,  for 
which  the  judgment  of  the  district  court 
must  be  reversed.  This  error,  without 
doubt,  largely  Influenced  the  determination 
of  the  question  of  agency.  The  judgment 
is  reversed,  and  the  cause  remanded. 


(13  Oolo.  242) 
PEOPLE  v.  RAYMOND  et  si. 
(Supreme  Court  of  Colorado.    Feb.  20,  1803.) 
Criminal  Law— Appeal  bt  the  State. 

1.  A  writ  of  error  to  review  a  judgment 
in  favor  of  a  defendant  in  a  criminal  case  does 
not  lie,  at  the  instance  of  the  state,  at  common 
law. 

2.  The  act  establishing  the  court  of  appeals 
(Laws  1801,  §  1)  provides  that  "no  writ  of  er- 
ror from,  or  appeal  to,  the  supreme  court  shall 
lie  *  •  •  unless  the  judgment,  or,  in  re- 
plevin, the  value  found,  exceeds  $2,500.  •  • 
Section  4  gives  the  court  of  appeals  jurisdiction 
to  review  final  judgments  of  inferior  courts  in 
civil  cases,  "and  in  all  criminal  cases  not  cap- 
ital," and  its  jurisdiction  shall  not  be  final  "in 
criminal  cases,"  and  writs  of  error  shall  lie  to 
review  final  judgments  "in  the  same  manner 
as  is  •  *  *  provided  by  law  for  such  re- 
views by  the  supreme  court."  Section  15  pro- 
vides that  writs  of  error  shall  lie  to  the  su- 
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preme  court  to  "review  every  final  judgment  of 
the  court  of  appeals  in  cases  which,  under  this 
act,  might  have  been  taken  to  the  supreme 
court  in  the  first  instauce.  *  *  *  Appeals 
shall  be  perfected,  aud  the  writ  of  error  made 
a  supersedeas,  in  the  same  manner,  and  under 
the  same  conditions,  as  in  cases  brought  from 
other  courts."  Gen.  St.  p.  365,  §  972,  in  force 
when  the  foregoing  act  was  passed,  makes  the 
conditions' above  referred  to  applicable  to_  the 
defendant,  and  not  to  the  state.  Held,  in  a 
criminal  case,  where  defendants'  conviction  by 
the  trial  court  was  reviewable  in  the  first  in- 
stance by  the  supreme  court,  but  defendants 
appealed  to  the  court  of  appeals,  and  the  state 
submitted  to  the  jurisdiction  of  such  court, 
which  rendered  judgment  in  favor  of  defend- 
ants, that  the  state  cannot  thereafter  have  such 
judgment  reviewed  in  the  supreme  court  by 
writ  of  error.    Elliott,  J.,  dissenting. 

Error  to  court  of  appeals. 

George  R.  Raymond  and  James  P.  Had- 
ley  were  convicted  of  a  crime,  and  appealed 
to  the  court  of  appeals,"  where  judgment 
was  entered  in  their  favor.  30  Pac.  Rep. 
504.  Thereupon  the  state  took  the  case 
to  the  supreme  court  on  a  writ  of  error, 
and  defendants  moved  that  the  writ  be 
dismissed.    Motion  allowed. 

Joseph  H.  Maupiu,  Atty.  Gen.,  H.  B. 
Babb, Caldwell  Yeaman,J.  B.  Belford.and 
Thomas  Ward,  for  the  People.  Frank  C. 
Goudy,  A.  M.  Stevenson.  C.  I>.  May,  and 
Sam  B.  Berry,  for  defendants  in  error. 

GODDARD,  J.  This  writ  of  error  was 
sued  out  by  the  people  to  review  a  judg- 
ment of  the  court  of  appeals  in  favor  of 
defendants  iu  error.  A  motion  is  ramie  by 
defendants  in  error  to  dismiss  the  writ  on 
the  ground  that  a  writ  of  error  does  not 
lie,  at  the  instance  of  the  people,  to  review 
a  judgment  in  favor  of  the  defendant  in  a 
criminal  case.  The  people  predicate  the 
right  to  a  writ  and  review  upon  page 
121,  §  15,  Laws  1891,  which  is  asrollows: 
"Writs  of  error  from,  or  appeals  to,  the 
supreme  court,  shall  lie  to  review  every 
final  Judgment  of  the  court  of  appeals  in 
cases  which,  under  this  act,  might  have 
been  taken  forreviewto  the  supreme  court 
in  the  first  instance.  Such  writs  of  error 
shall  be  sued  out,  or  appeals  taken,  with- 
in sixty  days  after  the  rendition  of  the 
final  judgment,  and  not  thereafter.  Any 
case  in  the  court  of  appeals,  not  within 
the  final  jurisdiction  thereof,  shall  be  trans- 
ferred to  the  supreme  court  upon  motion 
of  a  defendant  in  error  or  appellee,  made 
within  such  time  as  such  party  may  be, 
by  law  or  rule  of  court,  required  to  file  a 
brief  in  the  case;  and  such  case  shall  be  for 
hearing  in  the  supreme  court  the  same  as 
if  originally  taken  there,  and  all  bonds  or 
other  obligations  shall  remain  in  full  force 
and  effect.  When  any  such  cuse  is  taken 
tn  the  supreme  court,  all  pleadings,  ab- 
stracts, papers,  briefs,  and  other  things 
pertaining  to  the  case,  shall  be  transferred 
to  the  supreme  court,  and  new  briefs  and 
abstracts  shall  not  be  required  except  by 
special  rule,  in  particular  cases.  Appeals 
Bhall  be  perfected,  and  writ  of  error  made 
a  supersedeas,  in  the  same  manner,  and 
under  the  same  conditions,  as  in  cases 
brought  from  other  courts."  The  case  is 
one  that  might,  under  the  act  establishing 
tbe  court  of  appeals,  have  been  brought 


to  this  court  for  review  In  the  first  in- 
stance  by  defendants,  and  might,  under 
the  provisions  of  tbe  section  cited,  have 
been  transferred  from  the  court  of  appeals 
to  this  court,  on  motion  of  the  people,  if 
they  had  elected  to  do  so  within  tbe  time 
prescribed.  The  question,  therefore,  pre- 
sented, is,  can  the  people,  having  submit- 
ted to  the  jurisdiction  of  that  court,  after 
a  judgment  therein  adverse  to  them,  bring 
that  judgment  here  for  review  by  writ  of 
error? 

A  writ  of  error  to  review  judgments 
in  favor  of  a  defendant  in  criminal 
cases  does  not  lie,  at  the  instance  of 
the  state,  at  common  law.  Mr.  Arcb- 
bold,  speaking  of  cases  wherein  a  writ 
of  error  will  He  in  Eugland,  says  judg- 
ment must  have  been  given  on  an  in- 
dictment, and  it  must  be  a  judgment 
against  the  defendant;  for  there  is  no  in- 
stance of  error  being  brought  upon  a  judg- 
ment for  a  defendant,  after  au  acquittal. 
1  Arcbb.  Grim.  Pr.  &  PI.  (8th  Ed.)  p.  628.  In 
this  couutry  it  is  almost  uniformly  held 
that  the  writ  will  not  lie  at  the  Instance 
of  the  state,  without  a  statute  clearly  con- 
ferring the  right.  State  v.  Jones,  7  Qa. 
422;  People  v.  Corning.  2  N.  Y.  9;  Com.  v. 
Cummings",  3  Cash.  212;  State  v. Reynolds. 
4  Hay  w.  (Tenn.)  110;  Com.  v.  Harrison,  2 
Vu.  Cas.  202;  State  v.  Kemp,  17  Wis.  690; 
State  v.  Burns.  18  Fla.  185;  State  v.  Cope- 
land,  65  Mo.  497:  People  v.  Royal,  1  Scam. 
557;  U.  S.  v.  Sanges,  12  Sup.  Ct.  Rep.  609. 
The  right  exists  only  wheu  conferred  by 
statute,  and  by  "one  expressed  in  tbe 
most  plain  and  unequivocal  terms,  such 
as  cannot  be  turned  by  construction  to 
any  other  meaning."  State  v.  Reynolds, 
supra.  Section  .5,  c.  517,  of  the  judiciary 
act,  under  consideration  in  the  case  of  17. 
S.  v.  Sanges,  and  upon  which  tbe  attorney 
general  relied  as  entitling  tbe  government 
to  a  review  of  the  judgment  of  the  circuit 
court  quashing  an  indictment,  is  as  fol- 
lows: "Appeals  or  writs  of  error  may  be 
taken  from  the  district  courts,  or  from  tbe 
existing  circuit  courts,  direct  to  the  su- 
preme court,  In  the  following  cases: 
*  ■  •  In  any  case  that  involves  the  con- 
struction or  application  of  the  constitu- 
tion of  the  United  StateB."  Mr.  Justice 
Gray,  after  an  extended  and  thorough  re- 
view of  the  decisions  upon  this  question 
by  the  courts  of  England  and  this  coun- 
try, says:  "The decisions  above  cited  con- 
clusively show  that  under  the  common 
la  w,  as  generally  understood  and  admin- 
istered in  the  United  States, and  in  the  ab- 
sence of  any  statute  expressly  giving  the 
right  to  the  state,  a  writ  of  error  cannot 
be  sued  out  In  a  criminal  case  after  a  final 
judgment  iu  favor  of  the  defendant,  wheth- 
er that  judgment  has  been  rendered  upon 
a  verdict  of  acquittal,  or  upon  a  deter- 
mination by  the  court  of  an  issue  of  la  w. " 
— and  concludes  by  referring  to  the  act 
mentioned,  in  the  following  language: 
"  In  none  of  the  provisions  of  this  act,  de- 
fining the  appellate  jurisdiction,  either  of 
thin  court  or  of  tbe  circuit  court  of  ap- 
peals, is  there  any  indication  of  au  inten- 
tion to  confer  upon  tbe  United  States  the 
right  to  bring  up  a  criminal  case  of  any 
grade  after  judgment  below  In  favor  of 
the  defendant."   The  statute  uuder con- 
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sideration  in  State  v.  Junes,  supra, -was 
as  follows:  "  All.  causes  of  a  criiniual  or 
civil  nature  may,  for  alleged  .error  in  any 
decision,  sentence,  judgment,  or  decree  of 
any  such  superior  court,  be  carried  up  from 
the  counties  of  the  respective  districts 
aforesaid  to  the  Judges  of  the  supreme 
court,  *  •  •  to  be  by  said  supreme 
court  revised  an.d  determined."  It  will  be 
seen  that  this  statute  is  as  broad  and 
comprehensive  in  its  terms  as  the  act  un- 
der consideration.  The  court  in  that  case 
held  that  the  act  above  cited  did  not  au- 
thorize a  review  of  criminal  cases  at  the 
instance  of  the  state.  In  speaking  of  the 
act,  it  said :  "  It  certainly  asserts  that  all 
causes  of  a  criminal  nature  may  be  carried 
up  to  the  supreme  court,  but  it  does  not 
declare  hy  whom.  It  does  not  say  by  the 
state  If,  however,  it  be  conceded  that  it 
confers  the  right  equally  upon .  the  state 
and  the  defendant,  yet  this  generality  of 
meaning  is  qualified  by  subsequent  provi- 
sions, so  us,  by  fair  implication,  to  limit 
the  right  to  the  defandaut.  In  prescribing 
the  manner  in  which  decisions,  etc.,  in 
criminal  cases,  shall  be  taken  up,  provi- 
sion is  made  applicable  to  the  defendant. 
None  is  made  for  the  state,  eo  nomine, 
and  thut  made  for  the  defendant  is  not 
applicable  to  the  state.  The  inference 
from  these  facts  is  irresistible  that  the  law 
does  not,  in  any  of  its  provisions,  contem- 
plate the  state,  and  tbatit  leaves  thestate, 
in  this  regard,  subject  to  the  general  law." 
7  Ga.  426.  In  like  manner  the  general  lan- 
guage used  in  section  15  of  the  act  estab- 
lishing the  court  of  appeals  is  qualified 
and  limited  by  the  law  then  in  force,  pro- 
viding for  writs  of  error  in  criminal  cases 
to  other  courts.  The  latter  clause  of  the 
section  expressly  provides  that  "appeals 
shall  be  perfected,  and  writ  of  error  made 
a  supersedeas,  in  the  same  manner,  and 
under  the  same  conditions,  as  in  cases 
brought  from  other  courts."  By  reference 
to  the  act  wherein  such  conditions  are 
prescribed,  (page  305,  §  972,  of  the  General 
.Statutes,)  it  will  be  seen  that  the  same  are 
made  applicable  to  the  defendant,  and  not 
to  the  state;  and,  notwithstanding  the 
writ  is,  in  expiess  terms,  by  that  section, 
made  a  writ  of  right,  and  issues, of  course, 
in  all  criminal  cases  not  capital,  it  has 
always  been  recognized  as  a  right  con- 
ferred only  upon  tha  defendant.  The  stat- 
ute under  consideration  was  enacted  to 
establish  the  court  of  appeals,  and  define 
its  Jurisdiction,  and  no  intent  is  manifest- 
ed therein  to  change  the  practice  in  either 
civil  or  criminal  cases;  but  its  whole  tenor 
and  effect  are  to  provide  for  theexercise  of 
that  jurisdiction  in  conformity  with  the 
general  procedure  and  practice  then  exist- 
ing, so  far  as  it  is  applicable,  and  the  gen- 
eral terms  therein  used  should  be  read  in 
the  light  of  that  purpose.  Section  1  of 
the  act  reads  as  follows:  "No  writ  of  er- 
ror from,  or  appeal  to,  the  supreme  court, 
shall  He  to  review  the  final  judgment  of 
any  inferior  court,  unless  the  judgment,  or, 
in  replevin,  the  value  found,  exceeds  two 
thousand  five  hundred  dollars,  exclusive 
of  costs.  *  *  *"  If  the  literal  terms  of 
this  section  are  to  prevail,  the  controversy 
is  ataneod,  and  the  writ  must  bequashed. 
By  construction  alone  can  its  issuance  be 


said  not  to  be  in  conflict  with  the  terms  of 
this  section.  It  is  only  by  restricting  its 
language  to  civil  cases  that  the.  jurisdic- 
tion of  the  supreme  court  in  any  criminal 
case  can  be  upheld.  It  is  conceded  tha  t 
the  language  should  be  so  restricted  when 
considered  ia  connection  with  the  other 
parts  of  the  act. 

Something  is  predicated  upon  the  fact 
that  the  jurisdiction  of  the  court  of  ap- 
peals, as  defined  in  section  4  of  the  act,  is 
not  final  in  criminal  cases.  The  same  is 
true  of .  the  district  courts  of  the  state. 
They  are  not  courts  of  final  jurisdiction ; 
but,  under  the  accepted  doctrine  for  30 
years  in  this  state,  their  judgments  are 
final  in  criminal  cases,  so  far  as  a  review 
by  the  people  is  concerned.  Its  provisions 
pertinent  to  this  inquiry  are  as  follows: 
"Sec.  4.  The  said  court  shall  have  jurisdic- 
tion—First. To  review  the  final  judgments 
of  Inferior  courts  of  record  in  ail  civil  cases, 
and  in  all  criminal  cases  not  capital. 
*  •  •  Third.. It  shall  have  Jurisdiction, 
not  final,  in  cases  where  the  controversy 
involves  a  franchise  or  freehold,  or  where 
the  construction  of  a  provision  of  the 
constitution  of  the  state  or  of  theUnited 
States  is  necessary  to  the  decision  of  the 
case;  also,  in  criminal  cases.  *  •  • 
Writs  of  error  from,  or  appeals  to,  the 
court  of  appeals  shall  lie  to  review  final 
judgments  within  the  same  time,  and  in 
the  same  manner,  .as  is  now,  or  may  here- 
after be,  provided  by  law  for  such  reviews 
by  the  supreme  court."  If  its  general  terms 
are  not  to  be  restricted,  the  people  can, 
on  writ,  of  error,  review  in  the  court  of  ap- 
peals all  judgments  of  the  district  courts 
in  favor  of  defendants,  in  criminal  cases, 
—a  conclusion  that  no  one  will  accept. 
Beading  this  statute  in  the  light  of  the 
common  law,  the  prior  statutes  of  this 
state,  and  the  accepted  practice  thereun- 
der, we  think  it  is  clear  that  the  legisla- 
ture intended  by  the  language  used  in  sec- 
tion 15  to  provide  for  writs  of  error  to 
the  court  of  appeals  under  the  same  condi- 
tions and  at  the  instance  of  the  same  par- 
ties, entitled  to  the  writ  to  other  courts, 
as"  provided  by  the  then  existing  law. 
We  find  no  intention  therein  expressed  to 
confer  the  right  upon  the  state,  and  there- 
by establish  au  anomalous  practice,  and 
one  in  contravention  of  those  maxims  of 
our  law  that  experience  has  found  neces- 
sary for  the  protection  of  the  citizen 
against  arbitrary  power.  Writ  of  error 
dismissed  for  want  of  jurisdiction. 

ELLIOTT,  J.,  (dissenting.)  It  is  with 
some  diffidence  that  I  undertake  to  state 
the  reasons  which  impel  me  to  dissent 
from  the  majority  of  the  court.  The  elab- 
orate opinion  prepared  by  my  Brother 
Goddard.  and  concurred  in  by  the  cbie? 
justice,  is  not  without  support  from  other 
judicial  decisions.  Nevertheless,  I  am 
firmly  convinced  that  reason,  logic,  and 
the  approved  rules  of  statutory  construc- 
tion, if  not  the  greater  number  of  prece- 
dents, require  that  the  motion  to  quash 
the  writ  of  error  in  this  cause  should  bt 
denied.  In  passing  upon  the  motion  to 
quash,  the  following  is  the  only  question 
to  he  considered  and  determined:  Is  the 
supreme  court  vested  with  jurisdiction  by 
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writ  of  error  in  bebalf  of  the  people,  as 
well  as  the  accused,  to  review  judgments 
of  the  court  of  appeals,  in  cases  of  this 
kind  ?  The  majority  opinion  assumes  that 
the  question  whether  the  supreme  court 
has  jurisdiction  to  review  a  judgment  ren- 
dered by  the  court  of  appeals  in  a  criminal 
case  must  be  determined  by  the  construc- 
tion to  be  given  to  the  act  creating  the 
latter  court.  In  my  opinion,  the  question 
depends  rather  upon  the  true  interpreta- 
tion of  that  act ;  there  being  no  room  for 
construction  as  to  those  sections  by  which 
the  question  must  be  determined.  The 
members  of  the  court  are  agreed  that  the 
Judgment  of  the  district  court  in  this  cause 
might  have  been  taken  for  review  to  the 
supreme  court  in  the  first  instance,  section 
1  of  the  court  of  appeals  act  being  appli- 
cable to  civil  cases  only.  I  readily  agree 
that,  unless  section  1  be  limited  to  civil 
cases,  there  would  be  no  court  of  this 
state  by  which  a  person  convicted  of  a 
capital  crime  might  have  the  record  of 
such  conviction  reviewed.  In  view  of  such 
consequences,  any  mind  animated  by  a 
sense  of  justice  and  humanity  is  led  to  seek 
some  rule  of  construction  to  prevent  the 
section  from  having  such  effect.  The 
maxim,  "noscitur  a  sociis,"  furnishes  the 
key  to  such  construction.  He  is  known 
by  his  companions.  That  the  section  was 
intended  to  apply  to  civil  cases  only  is 
manifeHt  by  the  associated  words,  "unless 
the  Judgment,  or,  in  replevin,  the  value 
found,  exceeds  two  thousand  five  hundred 
dollars,  exclusive  of  costs."  These  words 
are  peculiarly  applicable  to  civil  but  not 
to  criminal,  cases.  So  it  appears  that  an 
approved  maxim  of  statutory  construc- 
tion, as  well  as  an  almost  overwhelming 
necessity,  approves  the  limiting  of  section 
1  to  civil  cases.  But.  as  will  presently  ap- 
pear, the  construction  given  to  sections  4 
and  15  by  the  majority  opinion  is  not  sus- 
tained by  any  such  rule,  and  -certainly  not 
by  any  such  necessity.  What  does  the 
court  of  appeals  act  provide  in  reference 
to  a  review  of  judgments  in  criminal  cases? 
It  Is  conceded  that  the  court  of  appeals  Is 
vested  with  jurisdiction  to  review  judg- 
ments in  criminal  cases  not  capital.  But 
by  the  third  clause  of  section  4  it  is  express- 
ly provided  that  the  jurisdiction  of  the 
court  of  appeals  shall  not  be  final  In  crim- 
inal cases.  No  exception  is  made.  The 
statute  does  not  say  that  the  judgment  of 
the  court  of  appeals  shall  not  be  final  in 
cases  wherein  the  judgment  is  against  the 
accused,  nor  Is  there  any  room  for  infer- 
ence that  it  was  Intended  that  such  judg- 
ment should  be  final  in  case  it  should  be 
against  the  people.  The  language  is:  "It 
[the  court  of  appeals]  shall  have  Jurisdic- 
tion, not  final,  *  *  *  in  criminal  cases." 
No  limitation  or  qualification  whatever. 
From  the  language  of  section  8,  we  are  led 
to  expect  that  provision  will  be  found  in 
the  act  for  the  review  of  judgments  ren- 
dered by  the  court  of  appeals  in  criminal 
cases,  since  the  jurisdiction  of  that  court 
is  expressly  declared  not  to  be  final  in  such 
cases.  Turning  to  section  15,  we  And  that 
such  provision  has  been  made.  Bearing  in 
miud  that  the  judgment  of  the  district 
court  in  this  cause  might  have  been  re- 
viewed by  the  supreme  court  in  the  first 


Instance,  the  first  clause  of  section  15  Is 
very  plain :  "  Writs  of  error  from,  or  ap- 
peals to,  the  supreme  court,  shall  lie  to  re- 
view every  final  judgment  of  the  court  of 
appeals  in  cases  which,  under  this  act, 
might  have  been  taken  to  the  supremo 
court  In  the  first  Instance."  There  Is  noth- 
ing in  this  language  from  which  it  can  be 
reasonably  Inferred  that  the  review  by  tbe 
supreme  court  Is  to  be  confined  to  cases 
wherein  the  judgment  of  the  court  of  ap- 
peals Is  against  the  accused,  nor  is  there 
anything  to  indicate  that  such  review 
does  not  extend  to  cases  in  which  the  judg- 
ment of  the  court  of  appeals  1b  against  tbe 
people.  On  the  contrary,  the  language  la 
clear,  unambiguous,  unequivocal,  and  pos- 
itive, that  the  writ  shall  lie  to  review  "ev- 
ery final  judgment  of  the  court  of  appeals 
in  cases  which,  under  this  act,  might  have 
been  taken  to  the  supreme  court  in  the 
first  instance."  The  last  clause  of  section 
15  provides  that  "appeals  shall  be  perfect- 
ed, and  writs  of  error  made  a  supersedeas, 
in  tbe  same  manner,  and  under  the  same 
conditions,  as  in  cases  brought  from  otber 
courts."  There  Is  nothing  in  this  lan- 
guage to  indicate  that  writs  of  error  to 
the  court  of  appeals,  In  criminal  cases,  are 
confined  to  such  judgments  as  are  against 
the  accused.  The  language  of  the  last 
clause  of  section  15  would  have  been  just 
as  appropriate  and  Just  as  necessary  If  In 
the  first  clause  of  the  section  It  had  been 
provided  in  still  more  express  terras  that 
a  writ  of  error  should  lie  to  review  Judg- 
ments adverse  to  the  people  in  criminal 
cases.  Thus  it  appears  that,  in  order  to 
deny  the  right  of  the  state  to  review  a 
judgment  of  the  court  of  appeals  in  a  crim- 
inal case,  It  Is  necessary  to  Kive  a  forced 
construction  to  section  4,  as  well  as  sec- 
tion 15.  Section  4  most  be  made  to  read: 
"  It  [the  court  of  appeals]  shall  have  ju- 
risdiction, not  final,  *  *  *  in  criminal 
cases"  wherein  tbe  Judgment  of  the  crim- 
inal court  is  against  the  accused.  Section 
15  must  be  made  to  read :  "  Writs  of  error 
from,  or  appeals  to,  the  supreme  court, 
shall  lie  to  review  every  final  judgment  of 
the  court  of  appeals  in  cases  which,  under 
this  act,  might  have  been  tt-ken  for  review 
to  the  supreme  court inthe  first  instance," 
except  in  crimlnnl  cases  wherein  tbe  Judg- 
ment of  the  court  of  appeals  is  in  favor  of 
the  accused.  What  reason  or  rule  of  con- 
struction can  be  found,  requiring  the  ad- 
dition of  such  words  to  tbe  statute? 

It  is  easy  to  understand  how  the  rule 
has  obtuined  that  a  judgment  of  acquit- 
tal In  a  criminal  case  is  not  subject  to  re- 
view in  error  at  the  suit  of  the  state.  Tbe 
defendant,  having  been  put  In  jeopardy 
and  acquitted,  cannot,  under  the  consti- 
tution, he  tried  again  for  the  sameoffense; 
and,  since  a  review  of  the  record  of  ac- 
quittal would  be  unavailing  to  tbe  state, 
appellate  courts  have  refused  to  allow  a 
writ  of  error  iu  such  cases,  even  when  the 
general  language  of  tbe  statute  has  been 
broad  enough  to  sustain  tbe  jurisdiction. 
A  very  rigid  rule  of  construction  might 
well  be  adopted  by  the  courts  under  such 
circumstances.  But  where  there  has  been 
no  jeopardy  the  reason  for  the  rule  deny- 
ing the  writ  of  error  to  the  state  does  not 
apply.    "Cessante  ratione,  cesaat  lex." 
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The  reason  ceasing,  the  rale  ceaees.  In 
thta  ease  the  defendant*  were  not  acq  ait- 
ted.  On  the  contrary,  they  were  adjudged 
gnilty  by  the  trial  coart.  They  themselves 
sought  a  review  of  their  cause  by  the  ap- 
pellate Judiciary  of  the  state.  Two  ave- 
nues of  appeal  were  open  to  them,  bat,  by 
the  positive  terms  of  the  statute,  both 
avenues  led  to  the  supreme  court,  as  the 
final  arbiter  to  determine  the  errors  of 
which  they  complained.  They  were 
bound  to  know  that  the  court  of  appeals 
was  not  vested  with  final  Jurisdiction  of 
tbeir  canse.  They  were  bound  to  take 
notice  that  their  cause  was  subject  to 
review  by  the  supreme  court  either  before 
or  after  the  court  of  appeals  should  have 
passed  upon  it.  Having  voluntarily  in- 
voked the  Jurisdiction  of  the  appellate  Ju- 
diciary for  the  purpose  of  having  ques- 
tions of  law  Investigated  and  settled,  why 
should  they,  any  more  than  the  state,  be 
permitted  to  arrest  the  investigation  up- 
on the  opinion  of  an  intermediate  appel- 
late tribunal,  the  Jurisdiction  of  which  Is 
expressly  declared  not  to  be  final  in  such 
cases.  The  decision  of  the  court  of  ap- 
peals cannot,  under  the  statute,  be  re- 
garded as  settling  the  law  of  the  case;  its 
Jurisdiction  not  being  final.  The  state 
is  not  asking  to  put  the  defendants  again 
In  jeopardy.  Having  once  put  them  in 
Jeopardy,  and  convicted  them,  all  the 
state  now  asks  In  that  such  conviction 
shall  stand,  and  that  the  original  judg- 
ment of  the  trial  court  shall  be  enforced, 
unless  it  shall  be  found,  In  pursuance  of 
such  a  course  of  review  as  the  statute  pro- 
vides, that  there  was  error  in  the  record  of 
such  conviction.  Speaking  upon  this  sub- 
ject, an  eminentauthor  upon  criminal  law 
says:  "In  England,  writs  of  error,  the 
practical  object  of  which  is  generally  to 
bring  whatever  appears  of  record  under 
the  review  of  a  higher  tribunal,  seem  to 
be  allowable  to  the  crown  in  criminal 
causes;  but  the  courts  of  most  of  our 
states  refuse  them,  and  refuse  the  right  of 
appeal  to  the  state  or  commonwealth, 
except  where  expressly  authorized  by 
statute,  as  In  some  states  they  are.  In 
Maryland  the  state  may  have  a  writ  of 
error,  at  common  law,  to  reverse  a  judg- 
ment given  on  demurrer  in  favor  of  a  de- 
fendant; and  in  some  other  states  ques- 
tions of  law  may,  without  specific  statu- 
tory direction,  be  reviewed  by  this  pro- 
ceeding, or  by  appeal,  on  prayer  of  the 
state.  The  question  is  not  free  from  diffi- 
culty ;  bat  probably  some  Judges  have  re- 
fused the  writ  to  the  state,  from  not  dis- 
tinguishing sufficiently  between  cases  In 
which  the  rehearing  would  violate  the 
constitution  and  cases  In  which  the  pros- 
ecuting power  has  the  same  Inherent  right 
to  n  rehearing  as  a  plaintiff  has  In  a  civil 
suit."  1  Blxh.  Crlm.  Law,  §  1024.  As  in- 
timated at  the  outset,  Judicial  precedents 
are  not  in  accord  upon  questions  like  the 
one  at  bar.  No  case  precisely  analogous 
to  this  has  been  presented.  The  authori- 
ties cited  below,  however,  very  clearly 
sustain  the  position  that  the  writ  of  error 
lies  at  the  suit  of  the  state  to  review  ques- 
tions of  law ;  and,  further,  thnt  where,  in 
a  criminal  prosecution,  error  of  law  Mas 
occurred  after  conviction,  the  state  may 
v.32r.no.5— 28 


bring  error  for  the  purpose  of  reviewing 
and  reversing  the  judgment,  that  thereby 
the  penalty  of  the  law  may  be  enforced, 
in  State  v.  Buchanan.  Har.  &  J.  817,  the 
point  was  directly  held  that  a  writ  of  error 
lies  at  the  instance  of  the  state  in  a  criminal 
prosecution.  In  Com.  v.  Taylor,  5  Bio. 
277,  the  court  of  quarter  sessions  having 
arrested  Judgment  after  conviction  of  a 
misdemeanor,  the  supreme  court  enter- 
tained a  writ  of  error,  reviewed  and  re- 
versed the  judgment  of  arrest,  and  "di- 
rected that  the  record  should  be  remitted 
to  the  quarter  sessions,  that  they  might 
proceed  to  give  Judgment  against  the  de- 
fendant." In  State  v.  Norvell,  2  Yerg.  24, 
the  supreme  court  expressed  the  opinion, 
in  a  case  where  there  had  been  a  convic- 
tion for  manslaughter,  and  the  judgment 
bad  been  improperly  arrested,  und  the 
prisoner  discharged,  that  such  judgment 
of  discharge  might  be  reversed  on  error, 
and  judgment  on  the  conviction  rendered 
against  the  defendant.  See,  also,  Com.  v. 
Anthony,  2  Mete.  (Ky.)399;  State  v.  Ross. 
14  La.  Ann.  864;  11  Amer.  &  Eng.  Enc. 
Law,  948,  and  notes.  It  is  no  purpose  of 
mine  to  approve  the  policy  of  providing 
for  a  review  Of  judgments  of  the  court  of 
appeals  by  writ  of  error  In  cases  of  this 
kind.  It  might  be  better  if  the  statnte 
were  otherwise.  Nevertheless,  its  plain 
provisions  should  be  upheld,  until  modi- 
fled.  According  to  a  wise  principle  of  the 
criminal  law, the  accused  is  entitled  to  the 
benefit  of  every  reasonable  doubt  as  to 
any  question  of  fact  necessary  or  essential 
to  sustain  a  conviction  against  him.  To 
give  due  effect  to  this  principle,  every 
question  of  the  law  applicable  to  the  pro- 
ceedings whereby  the  guilt  or  innocence  of 
the  accused  is  to  be  ascertained  should  be 
considered  and  passed  upon,  with  due  re- 
gard to  bis  security  from  wrongful  con- 
viction; for  example,  questions  arising 
upon  the  introduction  of  testimony,  the 
charge  of  the  court,  and  the  like.  If  these 
requirements  are  not  observed,  an  appel- 
late court  will  reverse  the  case.  But 
when,  after  legal  arraignment  and  fair 
trial,  an  accused  person  has  been  found 
guilty,  the  interests  of  the  state  should 
certainly  be  regarded  as  equal  to  those  of 
the  convict,  in  const  ruing  the  law  provid- 
ed for  the  punishment  of  his  crime.  In  my 
opinion,  the  true  rule  in  criminal  juris- 
prudence Is:  Before  and  during  trial, 
strict  construction,  to  the  end  that  the  In- 
nocent may  not  be  convicted;  after  Just 
and  lawful  conviction,  liberal  construc- 
tion, to  the  end  that  punishment  may  be 
Inflicted,  the  majesty  of  the  law  upheld, 
and  society  protected. 


(8  Colo.  App.  170) 
BRIGHT  v.  FARMERS'  HIGHLINE  CA- 
NAL &  RESERVOIR  CO..  (HACKBERRY 
TREE,  LAND  &  STOCK  CO.,  Intervener.) 

(Court  of  Appeals  of  Colorado.  Feb.  13,  1893.) 

Mandamus  to  Irrigation  Company  —  Pleadings 
— Fuknisuinu  Water. 

1.  In  mandamus  to  compel  a  canal  com- 
pany to  sell  plaintiff  70  inches  of  water  for  bis 
80  acres  of  land,  it  appeared  that  for  5  years 
plaintiff  had  bought  70  inches  of  water,  and 


Digitized  by  Google 


484 


PACIFIC  REPORTER,  Vol.  82. 


(Goto. 


used  a  portion  of  It  on  school  land,  which  he 
•old  to  a  stock  company,  to  which  he  repre- 
sented that  30  inches  of  his  70  inches  of  water 
went  with  the  land.  The  next  spring  plaintiff 
offered  to  pay  for  70  Inches  of  water  for  his 
80  acres,  which  the  canal  company  refused  to 
•ell,  and  plaintiff  brought  mandamus.  Defend- 
ant set  up  plaintiff's  sale  of  land  to  the  stock 
company,  and  his  representations  as  to  the  30 
inches  of  water;  alleged  that  40  inches  were 
enough  for  the  80  acres  of  plaintiff;  and  filed 
a  cross  bill,  asking  that  the  rights  of  plaintiff 
and  the  stock  company  in  the  30  inches  of  wa- 
ter be  determined  in  favor  of  the  stock  com- 
pany, which  intervened,  and  filed  a  similar  an- 
swer and  cross  bill.  Held,  that  that  portion  of 
the  answer  setting  up  the  equitable  claims  of 
the  stock  company  should  have  been  stricken 
out,  since  the  court  could  not,  even  by  agree- 
ment of  parties,  change  an  arbitrary  legal  pro- 
ceeding brought  to  enforce  a  specific  duty  into 
a  suit  in  equity,  and  adjudicate  the  equities  be- 
tween petitioner  and  intervener. 

2.  That  portion  of  the  answer  alleging  that 
defendant  was  not  legally  obliged  to  sell  70 
inches  of  water  to  petitioner  was  good,  and  the 
court  properly  denied  the  petition  of  plaintiff, 
•ince  plaintiff  could  only  demand  an  adequate 
supply  of  water,  and  the  evidence  showed  that 
40  inches  was  enough  for  80  acres  of  land. 

Appeal  from  district  court,  Jefferson 
county. 

Mandamus  by  Oliver  L.  Bright  against 
the  Farmers'  Highline  Canal  &  Reaervoir 
Company,  the  Hackberry  Tree,  Land  & 
Stock  Company,  intervener,  to  compel  de- 
fendant to  sell  plaintiff  70  inches  of  water. 
From  a  Judgment  denying  plaintiff's  peti- 
tion and  allowing  the  intervener  80  inches 
of  plaintiff's  70  inches  of  water,  plaintiff 
appeals.  Modified. 

-  The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  REED,  J.: 

An  application  for  a  mandamus, 
brought  by  the  appellant  as  petitioner 
against  the  Farmers'  Highline  Canal  & 
Reservoir  Company  as  respondent  to  com- 
pel It  to  sell  and  deliver  to  the  petitioner 
70  Inches  of  water  from  the  ditch,  to  be 
by  bim  used  in  irrigating  an  80-acre  tract 
of  land  occupied  as  a  farm.  It  appears 
tbat  petitioner  commenced  to  occupy  the 
land  in  1872.  In  1873  he  purchased  from 
the  original  company  owning  and  operat- 
ing the  same  ditch  75  inches  of  water,  and 
annually  purchased  the  same  quantity  un- 
til 1882,  when  he  voluntarily  reduced  the 
quantity  to  70  Inches,  which  he  continued 
to  purchase  annually  until  1889.  From 
1885  to  1889,  inclusive,  he  was  farming  up- 
on a  portion  of  section  36,  school  land, 
which  he  had  bought.  This  laud,  as  well 
as  the  home  SO,  was  irrigated  by  the  same 
water,— 70  Inches,— part  being  used  on 
each  tract.  Some  time  in  1888.  petitioner 
advertised  the  land  on  the  school  section 
for  sale,  and  In  such  advertisement  occurs 
the  following:  "Two- thirds  under  ditch, 
water  right,  besides  living  water."  The 
only  water  right  was  that  part  of  the  70 
Inches  used  by  the  petitioner.  An  agent 
applied  to  the  petitioner  to  get  the  sale  of 
the  land,  and  was  informed  by  the  peti- 
tioner that  80  of  the  70  inches  which  be 
purchased,  and  to  which  he  was  entitled 
from  the  ditch  company,  went  with  the 
land.  The  negotiations  resulted  In  a  sale 
of  the  land.  The  Hackberry  Tree,  Land  & 
Stock  Company  became  the  owner  from 
the  purchaser.   Mo  water,  or  light  to  pur- 


chase water,  was  conveyed,  the  right  of 
the  purchaser  company  resting  upon  the 
application  of  the  water  by  tno  grantor 
for  five  years  to  the  land  sold,  and  hie 
parol  statements  in  the  advertisement, 
and  to  the  agent  who  made  the  sale, 
that  80  inches  of  water  went  with  It.  In 
the  enening  spring  petitioner  demanded 
from  the  respondent  the  entire  70  Inches 
of  water  for  use  upon  bis  original  80 
acres,  and  tendered  payment  for  it.  The 
Hackberry  Company  demanded  the  30 
inches  for  use  upon  the  land  purchased. 
Appellant  (petitioner)  filed  bis  suit  for  a 
mandamus  to  compel  the  sale  to  him  of 
the  en  tire  quantity,  relying  upon  bis  for- 
mer use,  and  alleged  prescriptive  right  to 
the  same.  Tbe  respondent  answered,  de- 
nying some  of  the  allegations  In  the  peti- 
tion, setting  np  the  facts  above  stated, 
and  the  claim  and  demand  of  both  parties 
to  the  water  iu  controversy, and  avowing 
their  willingness  to  deliver  tbe  water  to 
either  when  tbe  legal  right  should  be  es- 
tablished. It  denied  the  allegation  in  tbe 
petition  that  tbe  entire  70  Inches  of  water 
was  necessary  to  irrigate  the  80  acres  of 
tbe  petitioner,  and  alleged  that  40  inches 
was  all  tbat  was  necessary  to  properly  ir- 
rigate It.  The  respondent  further,  by  its 
answer,  or  in  tbe  nature  of  a  cross  com- 
plaint, asked  "that  the  rights  and  priori- 
ties of  the  said  petitioner  and  tbe  said 
company  In  and  to  the  said  thirty  Inches 
of  water,  being  a  part  of  the  seventy 
inches  of  water  mentioned  in  tbe  petition 
therein,  may  be  heard,  adjudged,  and  de- 
termined, and  that  the  said  the  Hack- 
berry Tree,  Land  &  Stock  Company  may 
be  adjudged  to  be  entitled  to  the  same, 
and  for  such  other  further  and  different 
relief  as  may  be  Just  and  proper,  and  for 
itn  costs. "  Ou  the  11th  of  November,  1891, 
the  Hackberry  Company  applied  to  be 
made  a  party,  and  by  the  court  was  al- 
lowed to  intervene  and  become  a  defend- 
ant. It  filed  an  answer  and  cross  com- 
plaint in  its  own  behalf,  nearly  Identical 
with  tbat  of  the  respondent.  The  peti- 
tioner replied  to  tbe  answers  and  cross 
complaints  of  the  respective  defendants. 
A  trial  was  had  to  the  court.  A  large 
amount  of  testimony  was  heard.  The 
finding  and  judgment  of  the  court  was  as 
follows:  "Doth  find  for  the  intervening 
defendant  as  against  the  plaintiff,  and 
doth  find  that  the  said  the  Hackberry 
Tree.  Land  &  Stock  Company,  interven- 
ing defendaut,  !b  entitled  to  receive  from 
tbe  defendant  the  Farmers'  Highline  Ca- 
nal &  Reservoir  Company,  as  agaiust 
tbe  plaintiff,  the  thirty  inches  of  water 
for  irrigation  purposes,  being  a  part  of 
the  seveuty  inches  of  water  for  which 
this  action  is  brought,  and  which  is  claimed 
by  the  plaintiff  herein;  and  doth  further 
find  tbat  the  right  to  the  same  was  sold 
and  conveyed  by  said  plaintiff  to  tbe  in- 
tervening defendant;  and  that  by  his  con- 
duct the  plaintiff  is  estopped  from  claiming 
the  same  as  against  tbe  intervening  de- 
fendant ;  and  tnut  the  plaintiff  is  not  enti- 
tled to  the  same,  or  to  demand  or  receive 
tbe  same  from  the  defendant;  and  doth 
order  judgment  to  be  entered  accordingly. 
Wherefore  it  Is  ordered,  adjudged,  and  de- 
creed, and  the  court  doth  order,  adjudge. 
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and  decree,  that  the  plaintiff's  petition 
herein  be  denied,  and  that  as  to  the  plain- 
tiff the  said  defendant  go  hence  without 
day,  nnd  do  hare  and  recover  of  and  from 
the  said  plaintiff  Its  costs  in  its  behalf  laid 
out  and  expended,  to  be  taxed,  and  do 
have  execution  therefor;  to  which  finding 
and  decision  the  plaintiff,  by  his  counsel, 
duly  excepted.  And  it  is  further  ordered, 
adjudged,  and  decreed,  aud  the  court  doth 
further  order,  adjudge,  and  decree,  that 
the  prayer  of  the  intervening  defendant  be 
granted;  and  that  the  said  intervening 
defendant  is  entitled,  as  agaiust  the  plain- 
tiff herein,  to  the  right  to  ask,  demand, 
and  receive  of  and  from  the  defendant 
herein  the  thirty  inches  of  water  for  irri- 
gating purposes,  and  being  a  part  of  the 
seventy  inches  of  water  for  which  this  ac- 
tion was  brought;  and  the  said  plaintiff 
is  not  entitled  to  receive  said  thirty  inches 
of  water,  or  any  part  thereof;  and  that 
the  said  intervening  defendant  do  have 
and  recover  of  and  from  the  said  plaintiff 
its  costs  in  its  behalf  laid  out  and  expend- 
ed, and  do  have  execution  therefor," — 
from  which  an  appeal  was  taken  to  this 
court. 

Ezra  Keeler  and  H.  N.  Sales,  for  appel- 
lant. J.  W  Horner  and  J.  E.  Robinson, 
for  appellees. 

REED,  J.,  (after  stating  the  facts.)  The 
proceeding  was  an  application  for  a  man- 
damus to  compel  the  defeudant  corpora- 
tion to  deliver  to  the  petitioner  70  inches  of 
water  to  irrigate  his  tract  of  80  acres.  His 
right  to  it  is  predicated  upon  prescription, 
or  a  supposed  statutory  prescriptive  right 
by  reason  of  formerly  having  for  a  number 
of  years  purchased  nnd  received  that  quan- 
tity. To  enforce  this  supposed  right  ap- 
plication was  made  for  the  writ.  The  ac- 
tion or  proceeding  appears  to  have  been 
misunderstood  by  the  court  and  counsel. 
The  proceeding  by  mandamus  Is  a  purely 
legal,  civil  proceeding;  no  element  of  equi- 
ty or  application  of  equitable  law  is  or 
can  be  Involved.  It  is  "directed  to  any 
person,  corporation,  or  inferior  court  of 
judicature,  *  *  *  requiring  them  to  do 
some  particular  thing,  therein  specified, 
which  pertains  to  their  office  or  duty."  3 
Black.Comm.110.  "Is  directed  to  some 
person,  corporation,  or  inferior  court  re- 
quiring them  to  do  some  particular  thing 
therein  specified,  which  appertains  to 
their  office  or  duty,  and  which  is  supposed 
to  be  consonant  with  right  and  justice, 
and  when  there  Is  no  other  adequate  rem- 
edy at  law."  Kendall  v.  U.  8.,  12  Pet. 524. 
In  Rex  v.  Barker,  3  Burrows,  12*15,  Lord 
Mansfield  said :  "Where  there  Is  a  right  to 
execute  an  office,  perform  a  service,  or 
exercise  a  franchise,  (more  especially  if 
it  be  a  matter  of  public  concern,  or  at- 
tended with  profit,)  and  a  person  is  kept 
out  of  possession  or  dispossessed  of  such 
right,  and  has  no  other  specific,  legal  rem- 
edy, this  court  ought  to  assist  by  a  man- 
damus upon  reasons  of  justice,  as  the 
writ  expresses,  •  •  •  and  upon  rea- 
sons of  public  policy  to  preserve  peace, 
order,  and  good  government. "  The  gen- 
eral statutory  definition  in  the  United 
States  is :  "  That  the  writ  runs  to  an  Infe- 


rior tribunal,  board,  corporation,  or  per- 
son to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. " 
See  Boggs  v.  Railroad  Co.,  54  Iowa,  435,  6 
N.  W.  Rep.  744;  Fremont  v.  Crippen,  10 
Cal.  211;  State  v.  Gracey,  11  Nev.  228. 
"The  writ  only  lies  to  enforce  duties  im- 
posed by  law,  and  neither  stipulation  nor 
the  agreement  of  the  parties  can  chauge 
the  uses  or  the  extent  of  the  writ  of  man- 
damus." The  legal  right  to  the  writ  must 
be  clear  and  unquestionable,  and  the  per- 
formance of  the  duty  specifically  imposed. 
See  Freon  v.  Carriage  Co.,  42  Ohio  St.  80; 
People  v.  Green,  64  N.  Y.  499;  Railroad  Co. 
v.  Wisdom,  5  Heisk.  125.  It  will  not  lie 
to  enforce  private  contracts.  Benson  v. 
Paull,  6  El.  &  Bl.  273;  State  v.  Bridge  Co., 
20  Kan.  404;  People  v.  Dulaney,  96  111.  503; 
Tobey  v.  Hakes,  64  Conn.  274,  7  Atl.  Rep. 
551.  "It  is  considered  to  be  a  harsh  rem- 
edy, and  to  be  substituted  for  the  ordina- 
ry, process  only  in  extraordinary  cases. " 
State  v.  Railroad  Co.,  42  La.  Ann.  188,  7 
South.  Rep.  226.  The  writ  has  always 
been  kept  within  its  own  narrow  limits, 
and  the  courts  have  universally  been  un- 
willing to  extend  its  operation.  Blair  v. 
Marye,  80  Va.  485;  State  v.  Young,  3S  La. 
Ann.  923. 

It  will  readily  be  seen  that  the  respond- 
ent in  its  answer,  and  what  may  be  re- 
garded as  a  cross  complaint,  in  setting  np 
the  supposed  equitable  rights  of  the  Hack- 
berry  Company,  and  praying  that  it  be 
decreed  to  be  the  owner  of  the  water  in 
controversy,  exceeded  the  limits  of  the  de- 
fense allowed  by  law,  and  that  part  should 
have  been  disregarded  or  stricken  out. 
Nor  could  the  court,  even  by  request  and 
agreement  of  parties,  change  an  arbitrary 
legal  proceeding,  brought  to  enforce  a  spe- 
cific duty,  into  a  suit  In  equity,  and  adjudi- 
cate the  equities  between  the  petitioner 
and  the  intervener.  Such  equities  can  on- 
ly be  adjusted  by  the  proper  proceeding 
instituted  by  one  of  the  contending  par- 
ties. So  far  as  the  answer  of  the  respond- 
ent, by  the  allegations  contained,  sets  up 
facts  showing  it  was  not  legally,  nor  in 
the  performance  of  a  specific  duty,  obliged 
to  deliver  the  water,  or.  in  other  words, 
in  so  fur  as  it  set  up  the  facts  to  defeat  the 
issuance  of  the  writ,  was  proper,  and  the 
issues  thus  formed  were  competent  to  be 
tried.  The  evidence  shows  that  the  peti- 
tioner formerly  claimed  and  bonght  75 
inches  of  water  for  the  NO-acre  tract;  that 
he  afterwards  voluntarily  reduced  it  to  70 
inches;  that  for  some  years  he  took  that 
quantity;  that  he  then  bought  land  on 
the  school  section,  and  applied  water  to 
that  for  6  years.  These  facts  show  con- 
clusively, when  taken  in  connection  with 
nearly  ail  the  testimony,  that  the  water 
was  not  all  needed  for  the  80-acre  tract; 
that  40  inches  was  an  adequate  supply,— 
as  much  as  was  sold  by  the  respondent 
and  used  by  other  consumers  generally  in 
the  vicinity.  His  supposed  prescriptive 
right  was  neutralized  or  destroyed  by  his 
five-years'  application  of  the  water  to 
other  lands.  The  most  he  could  lawfully 
claim  wns  an  adequate  supply.  The  ad- 
ministration of  a  franchise  like  that  of  re- 
spondent requires  absolute  impartiality 
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when  there  are  no  fixed  legal  priorities 
hence  the  court  was  warranted  in  finding; 
that  the  petitioner  had  no  fixed  legal  pri- 
or right  to  70  inches  of  water;  that  for 
the  entire  neighborhood  one-half  Inch  to 
the  acre  was  deemed  sufficient,  and  waa 
all  adjoining  land-owners  claimed  or  re- 
ceived; and  that  the  further  fact  that  he 
for  five  years  applied  the  water  success- 
fully to  his  original  farm  and  the  school 
land  was  conclusive  that  it  was  in  excess 
of  his  home  needs.  The  court  was  war- 
ranted, therefore,  from  the  premises,  in 
finding  that  the  respondent  was  not  legal- 
ly compelled  to  furnish  the  amount  of  wa- 
ter demanded,  and  the  petitioner  was  not 
entitled  to  the  writ.  That  part  of  the 
finding  must  be  affirmed.  With  such  find- 
ing, on  application  for  a  writ  of  manda- 
mus, the  power  of  the  court  was  exhaust- 
ed. It  was  without  Jurisdiction  to  hear 
and  determine  th«  respective  rights  of  pe- 
titioner aud  intervener.  The  balance  of 
th«  finding  and  Judgment  wherein  the  in- 
tervener  is  decreed  entitled  to  the  water 
as  against  the  petitioner  and  respondent 
is  reversed,  and  held  for  naught,  being  in 
excess  of  the  authority  of  the  court.  The 
Judgment  denying  the  writ  of  mandamus 
is  affirmed.  Judgment  refusing  manda- 
mus affirmed;  balance  reversed. 


(3  Colo.  App.  161) 

DONOVAN  v.  OATHB. 
(Court  of  Appeals  of  Colorado.  Feb.  13,  1893.) 
Fraudulent  Conveyances  —  Change  of  Possbs- 
•sion. 

On  an  issue  as  to  whether  a  bin  of  sale 
by  one  F.  to  defendant,  of  a  meat  market  and 
its  contents,  was  in  fraud  of  F.'s  creditors,  it 
appeared  that  before  the  sale  F.  spent  most  of 
her  time  looking  after  the  business,  assisted  by 
defendant  Afterwards,  F.  was  in  the  market, 
as  before,  but  defendant  claimed  he  told  several 
persons  that  he  had  "bought  her  out,"  and  that 
she  was  at  work  for  him.  No  new  sign  was 
put  up,  and  no  notice  was  given  in  a  newspaper 
of  the  sale.  After  the  sale,  F.  stated,  when 
asked  if  she  had  sold  out  "They  say  I  have," 
and  finally  said,  "I  sold  out  to  that  man." 
Held,  that  there  was  no  such  visible  and  noto- 
rious change  of  possession  of  the  property  trans- 
ferred to  defendant  as  would  vest  him  with 
the  title,  against  existing  creditors  of  F. 

Error  to  Phillips  eountj  court. 

Action  of  attachment  by  James  Dono- 
van against  E.  M.  Freeman,  In  which  C. 
E.  Gathe  intervened,  and  claimed  the  at- 
tached property  under  a  bill  of  sale. 
From  a  Judgment  for  tho  Intervener,  and 
dissolving  the  attachment,  plaintiff  brings 
error.  Reversed. 

Wm.  T.  Rogers,  for  plaintiff  in  error. 

BISSELL.  J.  By  the  sale  of  some  chat- 
tels, Joshua  Stone  became,  in  the  winter 
of  1889,  a  creditor  of  Mrs.  E.  M.  Freeman, 
who  lived  in  Holyoke,  Colo.  This  debt 
afterwards  became  the  property  of  the 
plaintiff  in  error,  James  Donovan,  who 
brought  this  suit  to  recover  it,  and  sued 
out  a  writ  of  attachment  to  aid  in  its  col- 
lection. For  some  months  prior  to  the 
time  the  writ  was  served,  Mrs.  Freeman 
had  been  the  owner  and  keeper  of  wbnt 


was  called  the  "Star  Meat  Market,"  In 
the  village  where  she  lived.  From  early 
In  October,  1889,  down  to  the  time  of  the 
alleged  sale,  on  the  4th  of  February ,  C.  E. 
Gathe  was  In  her  employ,  working  about 
the  market.  Early  in  February  Mrs.  Free- 
man seems  to  have  become  somewhat  em- 
barrassed, and  on  the  4th  day  of  that 
month  executed  to  Gathe  what  purport- 
ed to  be  a  bill  of  sale  of  the  market  and 
its  contents.  On  the  6th,  two  days  later, 
Donovan  instituted  suit  against  Mrs.  Free- 
man, sued  out  his  writ,  and  levied  on  part 
of  the  contents  of  the  shop  to  satisfy  bis 
claim.  Gathe  filed  what  purported  to  be 
an  affidavit  under  the  Justice's  act  to  as- 
sert his  title  to  the  property.  The  claim 
of  this  Intervener  was  resisted  by  Dono- 
van  upon  two  grounds:  First,  that  the 
paper  which  be  filed  in  court  did  not  com- 
ply with  the  requirements  of  the  statute 
rela  ting  to  interventions  in  Justices'  cou  rts ; 
and,  second,  because  there  was  no  such 
visible  and  notorious  change  of  posses- 
sion of  the  property  transferred  to  Gathe 
as  would  vest  blm  with  the  title  against 
existing  creditors  or  Innocent  purchasers. 
In  reality  these  are  the  only  two  questions 
presented  In  the  case.  The  testimony  con- 
cerning these  matters  can  scarcely  be  said 
even  to  be  conflicting.  What  has  been  an- 
tecedently stated  Is  nut  denied,  and  what 
the  case  shows  on  the  subject  of  the  trans- 
fer of  possession  is  about  equally  well  es- 
tablished. In  respect  of  this  last  matter 
the  record  shows  that  Mrs.  Freeman  lived 
in  the  rear  of  the  shop,  which  was  used 
as  a  meat  market.  Prior  to  February  4th 
she  was  the  declared  and  ostensible  own- 
er of  the  property,  and  probably  for  the 
major  part  of  the  time  was  in  the  mar- 
ket, engaged  in  selling  meats,  taking  the 
money  paid  therefor,  and  looking  after 
the  business  generally,  aided  and  assisted 
solely  by  the  Intervener,  Gathe.  From 
the  date  of  the  alleged  sale,  on  the4tb  of 
February,  to  the  time  of  the  levy  of  the 
writ,  there  was,  so  far  as  the  world  was 
concerned,  no  change  either  In  the  appar- 
ent possession,  or  the  exercise  of  the  ap- 
parent rights  of  ownership.  According 
to  the  testimony  of  Gutbe,  the  Intervener, 
"after  February  4,  1890,  she  was  In  the 
shop,  the  same  as  before,  selling  meat  and 
taking  In  money,  but  she  was  at  work  for 
me.  There  was  nothing  done,  only  I  told 
several  parties  1  bought  her  out.  Did  not 
put  up  any  new  sign,  or  take  down  any. 
There  was  none  there,  only 'The  Star 
Meat  Market.'  I  was  going  to  put  notice 
in  the  paper,  but  did  not  have  time.  Was 
closed  up  February  0, 1890,  and  opened  up 
again  February  10,  1890.  Then  I  went 
and  had  some  bills  printed.  A  few  days 
after  that,  1  put  them  up  in  the  shop." 
Mrs.  Freeman,  the  alleged  vendor,  gave 
the  same  testimony.  One  of  the  defend- 
ant's witnesses  had  a  conversation  with 
Mrs.  Freeman  the  day  following  the  sale, 
and  to  him  she  stated,  when  asked  wheth- 
er she  had  sold  out,  "They  suy  I  have," 
and  after  repeating  this  remark  several 
times,  finally  said,  "I  sold  out  to  that 
man. "  There  was  no  testimony  whatever 
offered  by  the  Intervener,  nor  Is  there  any 
contained  in  the  record,  which  In  any  man- 
ner tends  to  show  that,  after  the  trans- 
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action  between  Mm.  Freeman  .end  Gatbe, 
anything  was  done  to  notify  the  world 
of  the  change  of  ownership,  or  that  there 
was  any  alteration  in  the  possession  of 
the  property.  On  this  evidence  Judgment 
was  entered  for  the  intervener,  the  proper- 
ty was  released  from  the  attachment,  and 
the  attaching  creditor  brings  error. 

That  the  nele  was  void,  under  our  stat- 
ute of  frauds,  as  against  creditors  or  bona 
fide  purchasers  for  value,  is  not  open  to 
question.  The  statute  bas  been  repeated- 
ly construed,  and  it  is  universally  held  that 
to  make  a  sale  valid,  as  against  creditors 
or  purchasers,  the  transfer  of  possession 
must  be  complete,  and  the  purchaser's 
control  of  the  property  must  be  open  and 
notorious,  and  such  as  to  advise  the 
world  of  the  change  in  the  title.  It  has 
been  said:  "The  vendee  must  take  the 
actual  possession,  and  the  possession  must 
be  open,  notorious,  and  unequivocal,  eucb 
as  to  apprise  the  community,  or  those 
wbo  are  accustomed  to  deal  with  the  par- 
ty, that  the  goodtt  have  changed  hands, 
and  that  the  title  bas  passed  out  of  the 
seller,  and  Into  the  purchaser.  This  must 
be  determined  by  the  vendee  using  the  usu- 
al marks  or  indicia  of  ownership,  and  oc- 
cupying that  relation  to  the  thing  sold 
which  owners  of  property  generally  sus- 
tain to  their  own  property.  The  posses- 
sion roust  be  exclusive  of  the  vendor.  A 
concurrent  or  Joint  possession  is  not  ad- 
missible. "  Cook  v.  Mann,  6  Colo.  21 ;  Wil- 
cox v.  Jackson,  7  Colo.  521,  4  Pac.  Rep. 
966;  Bassinger  v.  Spangler,  9  Colo.  175, 10 
Pac.  Rep.  809;  Atchison  v.  (iruham,  14 
Colo.  217,  23  Pac.  Rep.  876.  Weighed  and 
considered  in  the  light  of  the  principle 
declared  In'  these  cases,  the  evidence  did 
not  justify  a  finding  in  favor  of  the  inter- 
vener. There  was  no  attempt  to  alter 
the  apparent  relation  of  the  particH,  or  to 
change  the  possession  and  control  of  the 
property.  If  the  question  of  good  faith 
were  permitted  to  enter  into  the  determi- 
nation of  the  question,  very  grave  doubts 
would  arise  whether  the  transaction  was 
a  legitimate  transfer  of  property,  or  was 
an  attempt  to  hinder  creditors  In  the  col- 
lection of  their  Just  claims  against  the 
original  proprietor.  Whutever  may  have 
been  the  motive,  the  transaction  cannot 
stand,  as  against  the  attaching  creditor. 

It  was  somewhat  seriously  contended 
in  argument  that  the  court  erred  in  treat- 
ing the  paper  filed  by  tbe  intervener  as  an 
affidavit,  under  the  statute  entitling  him 
to  be  heard  in  the  assertion  of  his  claim 
of  title.  There  is  a  good  deal  of  doubt 
whether  tbe  affidavit  was  in  tbe  prescribed 
form.  The  affiant  failed  to  point  out  or 
specify  or  describe  the  property  to  which 
he  claimed  title,  and  there  was  nothing  in 
it  which  could  be  considered  to  be  even  a 
substantial  compliance  with  this  statuto- 
ry requisite.  It  is  unnecessary  to  deter- 
mine whether  it  might  be  held  sufficient 
after  Judgment  to  uphold  tbe  recovery, 
since  on  the  main  question  presented  the 
finding  is  against  tbe  intervener,  and  he 
can  never  recover,  under  his  evidence. 
For  tbe  error  committed  .by  tbe  court  In 
adjudging  the  title  to  be  in  the  intervener, 
as  against  the  attaching  creditor,  this 
Judgment  must  be  reversed. 


(21  Nev.  390) 
SAWYER  v.  DOOLEY,  County  Treasurer. 

(Supreme  Court  of  Nevada.    March  8,  1893.) 

Tax  Sales—  Summary  Phocketmkgb  —  Constitu- 
tional Law— Assessment — Equalization. 

1.  The  summary  process  provided  by  stat- 
ute for  the  sale  of  property  for  delinquent 
taxes  amounting  to  less  than  $300  does  not  de- 
prive a  person  of  property  without  due  process 
of  law. 

2.  Such  summary  proceedings  do  not  de- 
prive a  person  owing  less  than  $300  of  the 
equal  protection  of  the  laws,  although,  where 
the  amount  is  more  than  that  sum,  there  must 
be  a  regular  action  in  court  for  its  collection. 
This  .is  only  a  reasonable  exercise  by  the  legis- 
lature of  the  right  to  classify  the  taxpayers. 

3.  A  statute  can  only  be  declared  uncon- 
stitutional where  specific  restrictions  upon  the 
power  of  the  legislature  can  be  pointed  out,  and 
the  case  shown  to  come  within  them,  and  not 
upon  any  general  theory  that  the  statute  is  un- 
just or  oppressive  or  impolitic,  or  conflicts  with 
a  spirit  supposed  to  pervade  the  constitution, 
but  not  expressed  in  words. 

4.  There  is  nothing  in  the  constitution  of 
Nevada  which  indicates  that  it  was  intended  to 
confer  upon  county  assessors  the  sole  right  to 
assess  property,  or  upon  county  commissioners 
the  sole  right  to  equalize  its  valuation. 

5.  Article  3  of  the  constitution,  dividing  the 
state  government  into  three  great  departments, 
does  not  prohibit  one  department  from  exercis- 
ing powers  in  their  nature  belonging  to  one  of 
the  other  departments,  unless  that  power  is 
either  expressly  or  impliedly  conferred  upon  the 
other  department  by  the  constitution.  That 
article  only  refers  to  the  state  government  as 
created  by  the  constitution. 

C.  The  right  of  a  de  facto  member  of  the 
board  of  assessors  and  equalization  to  exercise 
the  duties  of  his  office  cannot  be  collaterally 
questioned. 

7.  As  all  property  is  to  be  assessed  at  its 
actual  cash  value,  the  fact  that  the  act  (St. 
1891,  p.  56)  provides  that  different  kinds  of 
property  shall  be  assessed  by  different  asses- 
sors, does  not  make  it  in  conflict  with  article  10 
of  the  constitution  of  Nevada,  requiring  a  uni- 
form and  equal  rate  of  taxation.  The  cash 
value  may  be  as  well  and  accurately  deter- 
mined by  several  men  and  boards  as  by  one. 

8.  As  the  act  provides  that  all  railroads, 
however  owned,  are  to  be  assessed  by  the  state 
board,  and  all  other  property  by  the  county  as- 
sessors, it  is  not  in  conflict  with  section  2,  art. 
8,  of  the  constitution,  requiring  corporations  to 
be  taxed  the  same  as  individuals.  It  makes 
no  improper  discrimination  between  corpora- 
tions and  individuals. 

9.  In  all  systems  of  government  power  must 
be  lodged  somewhere,  and  the  fact  that  the 
power  given  the  state  board  may  be  abused  is 
not  a  sufficient  argument  against  the  authority 
of  the  legislature  to  place  it  there,  nor  against 
the  right  of  the  board  to  exercise  it 

10.  The  act  is  simply  an  exercise  of  the 
right  of  the  legislature  to  classify  property  for 
the  purposes  of  taxation,  and  as,  in  authorizing 
the  board  to  assess  property,  it  applies  to  ail 
railroads  in  the  state,  it  is  a  general  law,  and 
not  in  conflict  with  section  20  of  article  4,  for- 
bidding special  laws  for  the  assessment  and 
collection  of  taxes. 

11.  The  act  authorizes  the  board  to  equalize 
the  value  of  railroads,  as  well  as  other  proper- 
ty, and  to  raise  the  assessed  value  of  the  same, 
without  regard  to  whether  the  owner  applies 
for  a  reduction  of  the  valuation. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lincoln  coun- 
ty; G.  F.  Talbot,  Judge. 

Action  by  George  S.  Sawyer  against  W. 
J. Dooley, county  treasurer,  to  restrain  de- 
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fen  dan  t,  as  tax  collector,  from  selling  cer- 
tain property  of  plaintiff  for  delinquent 
taxes.  There  was  judgment  for  defendant 
for  the  amount  of  the  tax,  and  plaintiff 
appeals.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BIGELOW,  J.: 

Action  brought  to  restrain  defendant, 
as  tax  collector  of  Lincoln  county,  from 
selling  certain  property  of  the  plaintiff  for 
taxes  delinquent  fortbe  year  1891,  amount- 
ing to  $50.05.  The  agreed  facts  are  that 
the  plaintiff  was  tboowner  of  certain  prop- 
erty, which  was  duly  assessed  by  the  as- 
sessor of  that  county  for  the  year  1891; 
that  the  county  board  of  equalization 
made  no  change  In  the  valuation,  but  the 
state  board  of  assessors  and  equalization 
raised  it,  in  common  with  all  other  prop- 
erty in  the  county,  10  per  cent.  The  plain- 
tiff duly  tendered  the  amount  of  the  tax 
due  from  him  upon  the  original  assess- 
ment, but  the  tender  was  refused.  At  the 
commencement  of  the  action  the  court 
granted  a  temporary  restraining  order, 
but  upon  the  final  hearing  it  was  dis- 
solved, and  judgment  rendered  for  the  de- 
fendant for  tbe  sum  of  $57.05,  the  amount 
of  the  tax  and  penalties,  together  with 
costs  of  suit.   The  plaintiff  appeals. 

The  act  of  1891  (St.  1891,  p.  56)  creates 
the  state' board  of  assessors  and  equaliza- 
tion, to  consist  of  the  governor,  state 
comptroller,  secretary  of  state,  attorney 
general,  and  state  treasurer.  This  board 
is  to  assess  all  railroads,  and  the  rolling 
slock  and  sids  tracks  of  all  railroads,  in 
the  state.  The  value  of  all  side  tracks  is 
to  bo  apportioned  to  tbe  county  where 
situated,  and  also  a  part  of  the  total  as- 
sessment of  main  track  and  rolling  stock, 
in  proportion  to  the  number  of  miles  of 
railroad  in  the  county.  All  other  railroad 
property,  and  all  other  property,  is  to  be 
assessed  by  tbe  several  county  assessors. 
The  state  board  is  to  act  as  a  board  of 
equalization,  and  may  increase  or  lower 
the  entire  assessment  roll  of  any  county, 
or  any  class  of  property  or  individual 
assessment  contained  therein.  Section  12 
of  the  act  reads :  "If  the  owner  of  a  rail- 
road assessed  by  tbe  state  board  be  dis- 
satisfied with  tbe  assessment  made  by  the 
said  board, such  ownermay,  *  *  ■  ap- 
ply to  the  board  to  have  tbe  same  correct- 
ed in  uny  particular,  and  the  board  may 
correct  and  increase  or  lower  tbe  assess- 
ment made  by  it, so  as  to  equalize  thesume 
with  tbe  assessment,  of  other  property  in 
the  state.  If  the  board  shall  increase  or 
lower  any  assessment  previously  made  by 
it,"  a  statement  of  the  chauge  is  to  be 
made  to  tbe  county  auditor. 

George  S.  Sawyer,  in  pro.  per.  T.  J.  Os- 
borne, Dist.  Atty.,  Trenmore  Coffin,  and 
J.  D.  Torreyson,  Atty.  Gen.,  for  respond- 
ent. 


BIGELOW,  J.,  (after  stating  the  facts.) 
].  Where  tbe  amount  of  a  delinquent  tax 
is  less  than  $300,  the  statute  (St.  1891.  p. 
147  et  seq.)  authorizes  the  county  treas- 
urer to  sell  the  property  upon  which  the 
tax  is  a  lien  by  simply  giving  certain  no- 
tices,  instead  of  there  being  an  action 
brought  in  a  court,  and  judgment  ob- 


tained, as  must  be  done  where  the  tax  is 
more  than  that  amount.  It  is  ff  r.*t  claimed 
that  this  law  is  unconstitutional,  because 
it  deprives  a  person  of  property  without 
due  process  of  law.  This  point  has,  how- 
ever, been  too  often  decided  adversely  to 
the  appellant  to  be  now  open  to  further 
controversy.  So  far  as  we  knew,  it  has 
been  uniformly  held,  from  tbe  time  when 
the  objection  was  first  made,  upon  grounds 
that  seem  entirely  satisfactory,  that  the 
clause  of  the  constitution  under  consider- 
ation does  not  prohibit  tbe  collection  of 
taxes  by  summary  process,  instead  of  by 
regular  proceedings  in  court.  State  v. 
Central  Pac.  R.  Co.,  21  Nev.  — ,  30  Pac. 
Rep.  689;  Gibson  v.  Mason,  5  Nev.  283; 
Davidson  v.  New  Orleans,  96  U.  S.  97; 
Kelly  v.  Pittsburgh,  104  U.  S.  78;  High  v. 
Shoemaker,  22  Cal.  868. 

2.  The  appellant  further  claims  that  tbe 
provision  of  the  statute  for  a  summary 
collection  of  taxes  denies  to  him  an  equal 
protection  of  tbe  la  ws,  and  hence  is  in  con- 
flict with  the  fourteenth  amendment  of 
the  constitution  of  the  United  States. 
This  is  based  upon  the  fact  already  stated, 
that,  where  tbe  tax  amounts  to  over  $300, 
there  must  be  a  regular  action  In  court  for 
its  collection.  He  Is,  however,  given  the 
same  protection  that  all  other  persons 
that  owe  less  than  $8^K)  are  given,  and  we 
think  that  this, instead  of  being  an  unlaw- 
ful discrimination  against  the  appellant, 
Is  simply  the  exercise  of  the  right  to  make 
a  classification  of  taxpuyers,  which,  with- 
in reasonable  limits,  we  believe  the  legis- 
lature hasfull  power  to  adopt.  Gocd  and 
sufficient  reasons  appear  why,  in  cases 
where  the  tax  is  only  for  a  small  amount, 
neither  the  state  nor  tbe  taxpayer  should 
be  burdened  with  the  additional  labor  and 
expense  of  an  action  at  law.  But  as  in 
these  summary  proceedings  the  statute 
must  be  more  or  less  strictly  complied 
with,  tbey  are  often  defective,  and  do  not 
result  in  the  collection  of  the  delinquent 
tax.  This  being  so,  where  the  amount  Is 
large,  the  legislature  has  doubtless  wisely 
provided  that  there  shall  be  a  regular  ac- 
tion at  law,  as  being  more  likely  to  result  In 
compelling  tbe  payment  of  the  tax.  This 
classification  is  governed  by  the  same  prin- 
ciple which,  as  we  shall  see,  we  think  au- 
thorizes the  legislature  to  provide  different 
assessors,  and  different  methods  of  equal- 
izing the  valuation,  of  different  classes  of 
property. 

8.  State  boards  of  assessment  and  equal- 
ization are  so  generally  established 
throughout  the  various  states  of  the  Union, 
and  their  validity  has  been  so  often  passed 
upon  and  sustained  by  the  highest  courts 
in  the  land,  that  there  is  scarcely  a  ques- 
tion presented  in  this  appeal  that  has  not 
been  already  presented  and  overruled  in 
some  otber  case.  Perhaps  it  would  be  a 
sufficient  answer  to  the  principal  argu- 
ment made  by  the  appellant  to  say  that 
the  courts  cannot  "declu re  a  statute  un- 
constitutional and  void  solely  on  the 
ground  of  unjust  and  oppressive  provi- 
sions, or  because  it  is  supposed  to  violate 
the  natural,  social,  or  political  rights  of 
the  citizen,  unless  it  can  be  shown  that 
such  injustice  is  prohibited,  or  such  rights 
granted  or  protected,  by  the  constltu- 
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tlon.w  Cooley,  Const.  Lim.  197.  Nor  can 
this  be  done  because  of  the  apparent  in- 
justice or  impolicy  of  the  law,  nor  because 
it  is  opposed  to  a  spirit  supposed  to  per- 
vade the  constitution,  but  not  expressed 
in  words,  nor  upon  any  loose  and  vogue 
interpretation  of  the  instrument.  Id.  202, 
204.  The  presumption  is  that  an  act  of 
the  legislature  is  valid,  and  it  must  be  en- 
forced, unless  restrictions  upon  the  legisla- 
tive authority  can  be  pointed  out  in  the 
constitution,  and  the  case  shown  to  come 
within  them.  State  v.  Humboldt  Co.,  21 
Nev.  — ,  29  Pac.  Rep.  974.  So,  even  if  we 
agreed  with  the  plaintiff  concerning  the 
oppressive  character  of  this  law,  (which 
we  do  not.,)  we  should  be  powerless  to 
glvehim  a  remedy  upon  any  such  grounds. 

4.  But,  coming  to  such  specific  objec- 
tions to  the  law  as  we  think  it  necessary 
to  notice,  we  find  nothing  in  the  constitu- 
tion which  indicates  to  our  minds  that  it 
was  intended  by  that  instrument  to  con- 
fer upon  count v  assessors  the  sole  power 
to  assess  property,  nor  upon  county  com- 
missioners the  sole  right  to  equalize  the 
valuation  thereof.  Neither  do  we  find  any 
implied  prohibitions  in  that  instrument 
against  the  creation  by  the  legislature  of 
the  board  provided  for  in  this  act.  As  at 
present  advised,  we  are  of  theoplnion  that 
these  matters  are  proper  subjects  for  the 
regulation  and  control  of  the  lawmaking 
body. 

5.  A  number  of  the  points  made  by  the 
appellant  are  founded  upon  a  misappre- 
hension of  the  scope  and  meaning  of  arti- 
cle 3  of  the  constitution.  That  article  di- 
vides the  state  government  into  three 
great  departments,  and  directs  that  "  no 
person  charged  with  the  exercise  of  pow- 
ers properly  belonging  to  one  of  these 
departments  shall  exercise  any  functions 
appertaining  to  either  of  the  others,  ex- 
cept in  the  cases  herein  expressly  directed 
or  permitted."  As  will  be  noticed.it  is 
the  state  government  as  created  by  the 
constitution  which  is  divided  into  depart- 
ments. These  departments  are  each 
charged  by  other  parts  of  the  constitution 
with  certain  duties  and  functions,  and  it 
is  to  these  that  the  prohibition  just  quot- 
ed refers.  For  instance,  the  governor  or 
the  judiciary  shall  not  lie  members  of  the 
legislature,  nor  shall  they  make  the  laws 
under  which  we  must  live.  But  this  is 
quite  a  different  thing  from  saying  that 
no  member  of  the  executive  or  judicial  de- 
partments Shall  exercise  powers  in  their 
nature  legislative,  hut  which  are  not  par- 
ticularly charged  by  the  constitution  upon 
the  legislative  deportment;  such  as  where 
the  board  of  commissioners  for  the  insane 
make  rules  for  the  management  of  the 
asylum,  or  a  court  establishes  rules  for 
the  transaction. of  the  business  coming  be- 
fore it.  It  would  be  impossible  to  admin- 
ister thestategoverntnent  were  the  officers 
not  permitted,  and  required,  in  many  in- 
stances, to  discharge  duties  in  their  nature 
judicial,  in  that  they  must  exercise  judg- 
ment and  discretion  in  determining  the 
facts  concerning  which  they  are  called  np- 
on  to  act,  and  in  construing  the  laws  ap- 
plicable to  them.  Hence  we  seo  no  con- 
stitutional objection  to  members  of  the 
executive  branch  being  charged  with  the 


duty  of  assessing  property,  or  of  acting 
upon  the  board  of  equalisation,  for  nei- 
ther of  these  functions  have  been.,  either 
expressly  or  Impliedly,  placed  by  the  con- 
stitution upon  either  of  the  other  depart- 
ments; for  certainly,  although  in  equalis- 
ing valuations  aboard  may  act  in  a  ju- 
dicial capucity,  the  constitution  nowhere 
contemplates  that  the  judicial  depart- 
ment, as  organized  by  article  0,  shall 
discharge  that  doty.  This  construction 
is  supported  by  two  well-considered 
cases  decided  by  the  supreme  court  of  Cal- 
ifornia, (People  v.  Provines,  34  Cal.  520; 
Staude  v.  Commissioners,  61  Cal.  313.) 
where  the  matter  will  be  found  elaborate- 
ly discussed.  See,  also,  Story,  Const.  §  525, 
and  Mayor,  etc.,  v.  State,  15  Md.  376,  455. 

6.  We  need  not  inquire  whether  the  gov- 
ernor can  be  constitutionally  required  to 
act  as  a  member  of  the  board.  Among 
several  reasons  for  this,  a  sufficient  oue  is 
that  he  is  at  least  a  de  facto  member,  and 
his  title  to  the  office  cannot  be  collaterally 
questioned.  As  to  the  public,  his  acts  are 
valid.  Mecham,  Pub.  Off.  §  330;  Walcott 
v.  WpIIs,  21  Nev.  — ,  24  Pac.  Rep.  367. 

7.  The  act  does  not  violate  article  10  of 
the  constitution,  which  requires  a  uniform 
and  equal  rate  of  assessment  and  taxa- 
tion. All  property,  whether  assessed  by 
the  board  or  by  thecounty  assessors,  must 
be  assessed  at  its  actual  cuhIi  value,  and 
there  is  no  reason  why  this  value  may  not 
be  as  accurately  determined  by  several 
different  men  and  boards  as  by  one.  In 
fact, it  might  sometimes  be  done  much  bet- 
ter, as  one  man,  although  an  expert  upon 
the  vulue  of  horses  and  farms,  might 
know  but  little  of  railroads  or  other  prop- 
erty. If  not,  this  would  be  an  equally 
good  argument  against  the  system  of  sep- 
arate county  assessors  and  boards,  and 
require  all  the  property  in  the  state  to  be 
assessed  and  equalized  by  one  man  or  one 
board.  All  that  is  required  is  a  uniform- 
ity of  taxes,  and  not  a  uniformity  in  the 
manner  of  assessing  or  collecting  them. 
San  Francisco  &  N.  P.  R.  Co.  v.  Board  of 
Equalization,  60  Cal.  12,  80. 

H.  Under  the  act  the  property  of  corpo- 
rations is  taxed  the  same  as  the  property 
of  individuals;  so  it  is  not  in  conflict  with 
section  2  of  article  8  of  the  constitution. 
The  act  provides  that  all  railroads  shall 
be  assessed  by  the  state  board,  and  all 
other  property  by  the  county  assessors; 
and  this  applies,  of  course,  without  re- 
gard to  whether  the  railroad  or  other 
property  Is  owned  by  corporations  or  in- 
dividuals. The  fact  that  railroads  are 
generally  owned  by  corporations  cuts  no 
figure  in  the  argument,  for  they  may  be, 
and  in  one  quite  notable  instance  in  this 
state  have  been,  owned  by  Individuals.  All 
that  this  section  of  the  constitution  prob- 
ably means  is  that  the  property  of  corpo- 
rations shall  be  subject  to  the  same  taxa- 
tion as  the  property  of  individuals,  and 
no  one  can  claim  that  this  act  either  ex- 
empts them  from  their  share  of  the  public 
burdens  or  unfairly  discriminates  against 
them.  Tbey  pay  the  sa me  rate  of  taxa- 
tion that  Individuals  pay,  upon  what  is, 
theoretically,  at  least,  the  same  valuation, 
— the  cash  value  of  their  property.  Per- 
haps, If  the  act  applied  only  to  corpora- 
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lions,  it  might  Btill  be  valid,  bat  it  in  un- 
necessary to  consider  this. 

9.  This  brings  ns  to  tbe  fnrt her  objection 
that  tbe  act  places  arbitrary  power  in 
tbe  hands  of  tbe  board,  and  thus  enables 
them  to  show  favoritism.  Any  assessor 
or  board  of  equalisation  may  do  tbis,  and 
It  is  consequently  no  sufflcieut  argument 
against  tbe  constitutionality  of  this  law. 
There  is  no  more  probability  that  this 
board  will  do  so  than  that  it  would  be 
done  by  county  boards  of  equaliiation. 
In  all  systems  of  government  power  mast 
be  lodged  somewhere.  Wherever  it  is 
placed  it  may  be  abused,  and  conse- 
quently tbis  is  no  sufficient  reason  for  de- 
nying its  existence  in  a  particular  in- 
stance. Such  abuse,  if  sufficiently  gross, 
migbt  subject  the  offenders  to  removal 
from  office,  and  they  are  answerable  polit- 
ically to  their  constituents. 

10.  It  is  next  said  that  tbis  is  a  special 
law  for  the  assessment  and  collection  of 
taxes,  and  consequently  In  conflict  wltb 
section  20  of  article  4  of  the  constitution, 
forbidding  such  legislation.  This  has 
been,  perhaps,  the  most  serious  objection 
made  to  tbe  validity  of  legislative  acts 
creating  state  boards  of  assessors  and 
equalisation,  but  it  has  now  been  so  often 
raised  and  overruled  that  there  is  but  lit- 
tle more  to  be  said  about  it.  It  is  founded 
upon  a  misapprehension  of  what  is  meant 
by  the  term  "special  law,"  as  used  in  the 
constitution.  That  is  well  defined  by  Mr. 
Justice  Paxson  in  Wheeler  v.  Philadelphia, 
77  Pa.  St.  838,  848,  where  he  said :  -  With- 
out entering  at  large  upon  tbe  discussion 
of  wbat  is  here  meant  by  a  'local  or  spe- 
cial law,'  it  is  sufficient  to  say  that  a 
statute  which  relates  to  persons  or  things 
as  a  class  Is  a  general  law,  while  a  stat- 
ute wblcb  relates  to  particular  persons  or 
things  of  a  class  is  special,  and  comes 
within  the  constitutional  prohibition. 
*  *  •  For  the  purpose  of  taxation  real 
estate  may  be  classified.  Thus,  timber 
lands,  arable  lauds,  mineral  lands,  urban 
and  rural,  may  be  divided  Into  distinct 
classes,  and  subjected  to  different  rates. 
In  like  manner,  other  subjects,  trades,  oc- 
cupations, and  professions  may  be  classi- 
fied ;  and  not  only  things,  but  persons, 
may  be  so  divided."  The  question  of 
what  constitutes  a  special  law  within  tbe 
meaning  of  the  constitution  has  often 
been  before  this  court,  and  the  principles 
laid  dowu  in  the  various  decisions  ehow 
clearly  that  this  act  is  not  open  to  that 
objection.  It  is  general,  because  it  applies 
to  all  railroads  within  the  state,  which 
constitute  a  distinct  class  or  species  of 
property,  concerning  which  it  was  proper 
to  adopt  a  different  plan  of  assessment 
from  tbnt  applicable  to  other  kinds. 
Youngs  v.  Hall,  9  Nev.  212,  21s,  225;  State 
v.  Irwin,  6  Nev.  111,120;  Ex  parte  Spin- 
ney, 10  Nev.  323;  State  v.  California  M. 
Co.,  15  Nev.  234,  248,  256;  State  v.  Boyd,  19 
Nev.  43,  5  Pac.  Rep.  735.  Railroads  uow 
constitute  a  large  and  important  part  of 
tbe  property  of  our  state,  entirely  distinct 
from  other  kinds,  and  requiring  many 
laws  and  regulations  for  their  manage- 
ment and  control,  specially  applicable  to 
them.  Good  reasons  for  a  change  existed 
in  the  abuse  of  tbe  former  metbods  of  as* 


(Ifev. 

aeasment,  whereby,  although  there  was 
no  possible  difference  of  value,  a  road  was 
sometimes  assessed  at  twice  tbe  figure 
in  one  county  that  it  was  in  an  adjoining 
county.  Such  glaring  injustice,  either  to 
tbe  road  or  to  the  people,  called  for  a  rem- 
edy, and  in  providing  for  its  assessment 
by  the  state  board  tbe  legislature  has  sim- 
ply applied  tbe  same  principle  of  classifica- 
tion tbat  it  might  apply  to  any  other 
distinct  species  of  property.  To  be  sure, 
the  same  end  migbt  have  been  reached  by 
simply  creating  a  state  board  of  equalisa- 
tion with  power  to  raise  or  lower  individ- 
ual assessments,  but  it  would  have 
amounted  to  tbe  same  thing;  and  it  was 
for  tbe  legislature  to  choose  between  tbe 
two  systems,  either  of  which  would  be 
equally  valid  and  efficacious.  So  long  as 
classification  is  not  based  upon  an  invidi- 
ous or  unreasonable  distinction  with  ref- 
erence to  tbe  same  kinds  of  property,  the 
courts  cannot  interfere.  People  v.  Hen- 
derson, 12  Colo.  309.  21  Pac.  Rep.  144.  In 
Kentucky  Railroad  Tax  Cases,  115  U.  S. 
821,  6  Sup.  Ct.  Rep.  57,  where  tbe  validity 
of  a  quite  similar  law  was  under  consid- 
eration, tbe  court  said:  "But  there  is 
nothing  in  the  constitution  of  Kentucky 
tbat  requires  taxes  to  be  levied  by  a  uni- 
form method  upoo  all  descriptions  of 
property.  The  whole  mattor  is  left  to  the 
discretion  of  tbe  legislative  power,  and 
there  is  nothing  to  forbid  the  classifica- 
tion of  property  for  purposes  of  taxation, 
and  tbe  valuation  of  different  classes  by 
different  methods.  The  ruleof  equality.  In 
respect  to  the  subject,  only  requires  tbe 
same  means  and  methods  to  be  applied 
impartially  to  all  the  constituents  of  each 
class,  so  that  tbe  law  shall  operate  equal- 
ly and  uniformly  upon  all  persons  in  sim- 
ilar circumstances.  There  is  no  objection, 
therefore,  to  tbe  discrimination  made  as 
between  railroad  companies  and  other 
corporations  iu  the  methods  a  ad  instra- 
mentalities  by  which  the  value  of  tbeir 
property  is  ascertained.  Tbe  different 
nature  and  uses  of  tbeir  property  justlfy 
the  discrimination  in  this  respect  which 
tbe  discretion  of  the  legislature  has  seen  fit 
to  impose.  *  •  •  Tbe  right  to  clas- 
sify railroad  property, as  a  separate  class, 
for  purposes  of  taxation,  grows  out  of 
the  inherent  nature  of  the  property,  and 
the  discretion  vested  by  tbe  constitution 
of  the  state  iu  the  legislature,  and  neces- 
sarily involves  the  right,  on  its  part,  to 
deviee  and  carry  into  effect  a  distinct 
scheme,  with  different  tribunals  in  the  pro- 
ceeding to  value  It. "  We  deem  this  lan- 
guage entirely  in  point  in  this  case,  al- 
though In  some  respects  there  is  a  differ- 
ence between  the  constitution  of  Ken- 
tucky and  our  own.  Tbe  following  cases 
are  also  more  or  less  applicable,  and  sup- 
port our  conclusions:  Franklin  Co.  v. 
Railroad  Co.,  12  Lea,  521.  534;  St.  Louis, 
etc..  Ry.  Co.  v  Worthen.  52  Ark.  529,  535. 13 
S.  W.  Rep.  254;  State  Railroad  Tax  Cases,  92 
U.  S.  575;  Cumminusv.  Bank,  101  C.  S.  158; 
Spalding  v.  Hill,  *6  Ky.  656.  7  S.  W.  Rep. 
27;  Dubuque  v.  Railroad  Co.. 47  Iowa,  196. 

11.  It  is  also  said  that  tbe  act  is  special, 
because  it  authorises  tbe  board  to  equal- 
ize the  assessment  of  all  other  classes  of 
property  except  railroads,  but  denies  that 
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right  as  to  tbem.  Perhaps  this  could  be 
admitted,  and  yet  the  constitutionality  of 
the  act  successfully  maintained,  bnt  we 
deem  it  unnecessary  to  do  so.  A  careful 
examination  of  the  law  convinces  us  that 
It  was  tbe  intention  of  the  legislature  that 
the  board  should  equalize  tbe  valuation 
of  railroads,  as  well  an  other  property. 
Tbe  argument  tu  the  contrary  is  based 
upon  the  reading  of  section  12  of  tbe  act, 
which,  it  is  contended,  only  authorises 
the  board  to  equalise  railroad  assessments 
where  the  owner  is  dissatisfied.  As, 
wheru  the  valuation  is  too  low,  he  would 
not  be  likely  to  apply  for  any  change,  this 
construction  supports  the  contention. 
The  wording  of  tbe  section  gives  some 
color  to  this  view,  but,  taken  altogether, 
we  think  it  clear  that  such  was  not  the 
Intention  of  the  act.  Such  a  construction 
would  be  absurd,  and  hence  should,  If 
possible,  be  avoided.  Tbe  power  to  In- 
crease the  assessment  is  expressly  given, 
but  it  is  a  lame  and  Impotent  conclusion 
to  suppose  that  this  was  intended  only  to 
he  done  where  tbeowner  made  complaint, 
which  it  is  reasonably  certain  be  never 
would  do.  Boards  of  equalization  are 
created  to  correct  injustice  and  Inequali- 
ties in  tbe  assessment  of  property;  and 
where  they  have  jurisdiction  of  property, 
and  in  some  cases  may  lower  tbe  valua- 
tion thereon.  It  should  require  very  clear 
language  to  lead  us  to  the  conclusion  that 
It  was  not  intended,  no  matter  what  mis- 
take bad  been  made,  that  tbey  should  also 
increase  it.  The  very  fact  of  tbe  creation 
of  the  board  signifies  something  broader 
than  this.  There  never  was  much  reason 
for  holding,  even  under  the  general  reve- 
nue law,  that  there  must  be  a  complaint 
to  authorize  a  board  to  review  an  assess- 
ment; but  there  is  less  under  this  act. 
The  common-sense  view  of  the  matter 
seems  to  have  been  taken  by  the  supreme 
court  of  Arkansas  In  Pulaski  County 
Board  of  Equalization  Cases,  49  Ark.  618, 
627,  6  8.  W.  Rep.  1.  We  are  of  the  opinion 
that  tbe  act  of  1891,  creating  this  hoard, 
Is  in  all  respects  constitutional  and  valid. 
But  the  only  decree  that  should  have  been 
entered  in  tbe  case  whs  one  of  dismissal, 
and  in  favor  of  defendant  for  his  costs  of 
suit.  Instead  of  that,  judgment  was  ren- 
dered in  bis  favor  for  the  entire  tax  and 
penalties.  For  this  error  the  judgment 
must  be  reversed,  with  instructions  to  tbe 
lower  court  to  proceed  in  accordance  with 
this  opinion. 

MURPHY,  C.  J.,  concurs. 
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ALLIN  v.  WILLIAMS.   (No.  19,076.) 

(Supreme  Court  of  California.  Feb.  26,  1893.) 

Note  Secured  bt  Moktgagb— Actios  against 
In  douse  e— Evidence. 

1.  The  indorser  of  a  note  secured  by  a  mort- 
gage given  by  the  maker  is  liable,  after  judg- 
ment against  the  maker  in  a  suit  to  foreclose, 
for  any  deficiency  arising  on  the  sale  under 
foreclosure. 

2.  A  contention  by  defendant  that  a  per- 
son who  indorsed  a  note  for  him  had  no  au- 
thority to  do  so,  is  untenable  where  it  appears 


that  defendant  afterwards  indorsed  on  the  nots 
a  waiver  of  payment  and  protest,  since  such 
act  constitutes  a  ratification  of  the  indorse- 
ment. 

3.  Money  was  deposited  with  defendant, 
as  trustee,  to  pay  off  an  indebtedness  on  a  note 
owned  by  plaintiff,  but  the  payee  refused  to 
acceptpayment.  because  the  note  was  not  then 
due.  He  then  loaned  out  the  fund  without  any 
authority  from  plaintiff,  who,  being  dissatisfied 
with  the  loan,  caused  defendant  to  transfer  to 
him  the  mortgage  and  note  given  to  secure  the 
loan,  defendant  indorsing  the  note.  The  pro- 
ceeds of  the  loan  were  used  by  the  borrower 
to  nay  a  debt  due  by  him  to  defendant,  which 
had  been  secured  on  the  same  land,  and  this 
land  was  at  the  time  declining  in  value.  Held, 
that  the  court  was  justified  in  finding  that  de- 
fendant's indorsement  of  the  note  was  intended 
as  further  security  for  its  payment,  and  not 
merely  to  transfer  the  title  thereto. 

4.  Where  a  mortgage  given  to  secure  a  . 
note  has  been  foreclosed,  the  land  sold,  and  a 
deficiency  judgment  entered  up  against  the 
mortgagor,  an  indorser  of  the  note  is  not  en- 
titled to  an  assignment  of  such  judgment  before 
he  has  paid  the  balance  due  on  the  note. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.J.Clark, 
J  udge. 

Action  by  John  Allln,  trustee,  against 
R.  Williams,  to  recover  a  balance  due  on  a 
note  indorsed  by  defendant.  From  a  judg- 
ment for  plaintiff,  and  an  order  denying  a 
new  trial,  defendant  appeals.  Affirmed. 

John  Haynes,  for  appellant.   A.  R.  Met- 
calf,  for  respondent. 

HARRISON,  J.  In  February,  1888,  10 
individuals,  including  the  plaintiff  and  tbe 
defendant  herein,  borrowed  upon  their  in- 
dividual credit  the  sura  of  910,000,  for  the 
use  and  benefit  of  the  Pasadena  Lake  Vine- 
yard, Land  &  Water  Company,  a  corpora- 
tion In  which  they  were  Interested,  ($5,000 
thereof  from  the  San  Oabtiel  Valley  Bank, 
and  $5,000  from  a  Mrs.  Banta,)  for  which 
tbey  gave  their  joint  and  several  notes. 
About  a  month  afterwards  the  corpora- 
tion paid  to  tbe  defendant  a  sufficient  sum 
of  money  therefor,  for  tbe  purpose  of  tak- 
ing up  the  notes  and  repaying  the  earns 
thus  advanced,  and  the  defendant  depos- 
ited tbe  same  with  the  San  Gabriel  Valley 
Bank,  to  tbe  credit  of  M  R.  Williams  et  ai.  ■ 
He  Immediately  paid  tbe  loan  that  had 
been  made  by  the  bank,  but  Mrs.  Banta 
refused  to  accept  the  money  on  her  note, 
for  the  reason  that  It  would  not  mature 
for  nearly  a  year,  and  thereupon  tbe  money 
for  Its  payment,  vis.  $6,221.98,  was  left  in 
tbe  hank  to  the  aforesaid  credit.  Prior  to 
this  time  tbe  defendant  bad  contracted  to 
sell  to  one  Webster  certain  real  property 
in  Pasadena,  and  Webster  had  contracted 
to  sell  a  portion  of  the  same  property  to 
one  Wilson.  Webster  was  owing  defend- 
ant $6,000  on  his  contract  of  purchase,  and 
Wilson  was  owing  to  Webster  a  little 
more  than  this  amount  on  his  coutract 
with  him;  and  on  April  18, 1888,  in  pursu- 
ance of  an  arrangement  between  them  for 
the  purpose  of  liquidating  these  several 
obligations,  the  defendant  made  a  convey- 
ance of  the  land  to  Wilson,  Webster  uniting 
therein.  Wilson  executed  to  tbe  defend- 
ant his  note  for  $6,000,  payable  February 
10, 1S89,  and  secured  the  same  by  a  mort- 
gage upon  the  land,  made  to  the  defend  - 
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ant,  as  trustee  for  the  10  individuals  who  I 
had  signer]  the  Banta  note;  and  on  April 
21st  the  defendant  transferred  the  afore- 
said sum  of  f 5,221 .98  from  the  account  of 
"R.  Williams  etal. "  to  his  own  personal  ac- 
count in  the  same  bank.  In  September  of 
that  .vear  several  of  these  individuals  ex- 
pressed a  dissatisfactou  with  his  acts  re- 
lating: to  the  money,  and  thereupon  the 
defendant,  acting  through  his  attorney, 
Wright,  who  was  one  of  the  10,  surren- 
dered to  Wilson  the  aforesaid  note  and 
mortgage,  and  took  from  him  a  new  note 
for  $5,000,  maturing  February  10,  1889, 
payable  to  "R.  Williams  or  order,"  to- 
gether with  a  mortgage  on  the  same  prop- 
erty, securing  its  payment,  and  on  the 
same  day  indorsed  the  note  to  the  order 
of  "John  Allln,  as  trustee."  the  plaintiff 
herein,  and  assigned  the  mortgage  to  him, 
"in  trust  for  the  benefit"  of  the  10  contrib- 
utors, naming  them.  After  the  Wilsou 
note  had  matured,  the  plaintiff  brought 
an  action  thereon,  making  Wilson  and  the 
defendant  herein  defendants  in  the  action. 
Wilson  suffered  default,  and  the  plaintiff, 
having  dismissed  the  defendant  herein 
from  the  action,  took  Judgment  against 
Wilson  for  the  amount  of  the  note,  and 
for  a  sale  of  the  mortgaged  property. 
Upon  the  sale  uuder  that  judgment  the 
property  was  bid  in  by  the  plaintiff  for  the 
sum  of  $2,400,  and  the  sheriff  returned  a 
deficiency  Judgment  of  $3,737.  Thereupon 
the  plaintiff,  as  trustee  for  the  benefit  of 
the  10  contributors,  brought  this  action 
to  recover  from  the  defendant  the  amount 
of  this  deficiency. 

1.  The  action  against  the  defendant  is 
fortbo  purpose  of  enforcing  bis  liability  as 
an  indorser  upon  the  Wilson  note.  The 
averments  of  a  recovery  of  judgment  in 
the  action  against  Wilson,  and  of  the  pro- 
ceedings thereunder,  are  for  the  purpose 
of  showing  that  a  portion  of  the  note  has 
been  paid  by  subjecting  the  security  given 
therefor  to  a  sale,  and  thus  determining 
the  amoant  to  he  recovered  from  the  de- 
fendant. The  right  to  maintain  an  action 
against  the  indorser  of  a  note  whose  pay- 
ment has  been  secured  by  a  mortgage 
given  by  the  maker,  after  judgment  has 
been  recovered  against  the  maker  in  a  suit 
to  foreclose,  was  established  in  Vande- 
water  v.  McRae,  27  Cal.  596. 

2.  The  court  finds  that  Wright,  who  was 
the  defendant's  attorney,  by  whom  the  in- 
dorsement wan  made,  was  fully  authorized 
to  indorse  the  note,  and  there  was  suffi- 
cient evidence  before  it  to  authorize  this 
finding.  Aside  from  the  general  power  of 
attorney  which  he  had  given  him,  the  de- 
fendant directed  Wright,  at  the  time  he 
was  leaving  the  state,  in  September,  just 
after  objection  had  been  made  by  the  con- 
tributors to  bis  disposition  of  the  money, 
to  fix  the  matter  up  to  suit  those  who 
were  making  those  objections,  and  while 
he  was  absent  from  the  state  he  sent  a 
telegram  to  Wright  to  exercise  bis  best 
judgment  in  arranging  the  matter.  In 
addition  to  this,  the  defendant  himself, 
after  his  return  to  Pasadena,  indorsed 
upon  the  note  a  waiver  of  payment,  pre- 
sentment for  payment,  protest  and  notice 
of  protest,  and  the  court  was  authorized 
to  treat  this  act  as  an  affirmance  and  rati- 


!  fication  of  the  prior  indorsement  by  his  at- 
torney. 

8.  The  appellant  contends  that  his  in- 
dorsement of  the  note  to  the  plaintiff  was 
without  consideration,  and  merely  for  the 
purpose  of  transferring  the  title  thereto, 
and  that  he  did  not  incur  the  liability  of 
an  Indorser.  An  indorser  may  show,  as 
between  himself  and  his  immediate  in- 
dorsee, that  the  indorsement  was  made 
merely  for  the  purpose  of  transferring  the 
note  from  a  nominal  holder  to  the  true 
owner,  as  from  an  agent  to  his  principal; 
or  that  the  circumstances  under  which  the 
indorsement  was  made  were  such  as 
would  render  it  inequitable  to  enforce  an 
indorser's  liability  against  him,  (McPher- 
boh  v.  Weston,  85  Cal.  90.  24Pac.  Rep.  733;) 
but  in  any  such  case  the  burden  of  estab- 
lishing such  a  defense  to  the  apparent  lia- 
bility attendant  upon  his  indorsement 
rests  upon  the  indorser.  The  court  below 
found  upon  evidence  (which  we  think  am- 
ply sustains  its  finding)  that  the  "indorse- 
ment on  the  said  note  was  made  for  the 
purpose  of  making  the  said  defendant  lia- 
ble as  an  indorser  of  said  note,  and  giving 
to  the  persons  for  whose  benefit  the  plain- 
tiff prosecutes  this  action  the  additional 
security  of  such  indorsement,  and  was 
made  and  received  in  settlement  of  the 
differences  which  existed  between  the  de- 
fendant and  the  said  persons,  and  that  it 
is  untrue  that  said  indorsement  was  with- 
out consideration."  When  the  money  was 
placed  in  the  hands  ofthedefendant.be 
was  but  a  mere  depositary  thereof  for  the 
purpose  of  paying  the  Banta  note,  and, 
after  Mrs.  Banta  had  refused  to  accept  it 
until  the  note  should  mature,  he  still  held 
it  in  trust  for  the  10  contributors,  with- 
out any  authority  to  make  any  other  dis- 
position of  it.  Although  some  of  these 
contributors  expressed  an  opinion  that 
the  money  ought  not  to  lie  idle,  but  should 
earn  as  much  interest  as  they  were  paying 
to  Mrs.  Banta,  still  the  defendant  does 
not  claim  to  have  had  any  express  au- 
thority to  make  a  loan  of  it,  but  seeks  to 
uphold  his  action  by  showing*  that  there 
was  a  general  desire  that  it  should  be 
loaned.  He  does  not  claim  to  have  spoken 
specifically  to  more  than  three  or  four  of 
the  contributors,  and  they  contradicted 
his  statement,  and,  as  well  as  the  others, 
testified  that  the  loan  to  Wilson  was  made 
without  their  knowledge.  Dnder  this  evi- 
dence the  court  was  authorized  to  find 
that  the  making  of  the  loan  to  Wilson 
was  his  own  act,  and  those  for  whom  be 
held  the  money  had  the  rignt  to  hold  him 
responsible  for  any  loss.  They  had  the 
right  to  demand  of  him  a  transfer  to  an- 
other trustee  of  all  of  the  money  which 
had  originally  been  placed  in  his  hands 
for  the  purpose  of  paying  the  Banta  note, 
irrespective  of  the  use  which  be  had  made 
of  it;  but.  instead  thereof,  they  agreed  to 
accept  a  transfer  of  the  Wilson  note  and 
mortgage,  with  the  additional  security  of 
the  defendant's  indorsement.  This  was  a 
direct  advantage  to  the  defendant,  as  it 
relieved  him  from  the  obligation  to  make 
immediate  payment  of  the  trust  money, 
and  gave  him  the  contingent  advantage  of 
having  ills  obligation  entirely  satisfied 
out  of  the  mortgage  security  given  by 
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Wilson.  The  defendant  does  not  contend 
tbat  there  was  any  express  agreement  by 
which  his  Indorsement  of  the  Wilson  note 
was  to  be  taken  in  satisfaction  of  his  lia- 
bility for  the  money  left  with  him  in  trust, 
but  insists  tbat  the  circumstances  under 
which  the  Indorsement  was  made  show 
that  it  was  so  Intended.  Instead,  howev- 
er, of  it  appearing  in  the  evidence  that  it 
was  the  intention  of  the  parties  to  accept 
the  Wilson  note  and  mortgage  In  satisfac- 
tion of  the  obligation  of  the  defendant, 
the  circumstances  and  negotiations  be- 
tween them  at  the  time  of  the  transaction 
show  that  the  parties  were  dealing  at 
arm's  length,  and  that  the  contributors 
were  demanding  the  indorsement  of  the 
defendant  as  an  additional  security;  and 
the  court  was  justified  in  finding  that  it 
was  given  for  that  purpose.  It  is  un- 
doubtedly true  that  when  a  trustee  holds 
funds  which  it  is  his  duty  to  invest,  and 
when  the  beneficiaries  a  re  interested  chiefly 
in  the  Income  resulting  from  such  invest- 
ment, he  will  not  be  held  liable  for  a  de- 
preciation of  the  security,  or  even  for  a 
k>B8  in  an  Investment  that  was  made  by 
him  in  good  faltb.  and  npon  suitable  secu- 
rity which  was  ample  at  the  time  of  the 
investment.  But  this  rule  has  no  applica- 
tion to  the  present  case.  The  defendant 
was  a  trustee  of  the  moneys  placed  in  his 
bands  for  the  sole  purpose  of  paying  the 
Ranta  note,  and  when  that  could  not  be 
done  his  duty  was  merely  to  hold  the 
money  until  those  for  whose  benefit  ho 
held  it  should  give  him  definite  directions. 
He  was  at  no  time  a  trustee  for  the  pur- 
pose of  lending,  or  with  power  to  lend, 
the  money.  The  court,  moreover,  finds 
that  his  acts  in  making  the  loan  were  not 
only  not  authorized  by  the  contributors, 
but  also  tbat  the  loan  itself  was  not 
made  in  good  faith.  The  land  which  he 
took  from  Wilsou  as  security  for  the  note 
was  at  the  time  held  by  him  as  security 
for  an  obligation  of  Webster  to  himself, 
and  he  was  pressing  Webster  for  payment. 
Althoogh  several  of  the  witnesses  testified 
that,  in  their  opinion,  the  land  was  at 
that  time  a  sufficient  security  for  the  loan, 
yet  they  were  unable  to  corroborate  their 
opinion  by  evidence  of  a  sale  of  any  land 
In  that  vicinity  at  any  time  between  the 
transaction  with  Wilson  and  the  time 
of  the  trial,  and  it  appeared  that  within  a 
little  more  than  a  year  It  sold  for  less  than 
half  the  amount  cf  the  loan.  It  was  also 
shown  that  lands  were  then  declining 
in  value,  and  Webster  was  himself  willing 
to  deduct  91,200  from  the  amount  due  him 
from  Wilson,  in  order  to  effect  the  ar- 
rangement by  which  Wilson  should  be 
substituted  for  himself  as  the  debtor  to 
the  defendant.  These  facts  authorited  the 
court  to  find  that  the  defendant  dealt 
with  the  trust  property  for  bis  own  profit, 
In  violation  of  section  2229,  Civil  Code, 
and,  consequently,  that  he  did  not  act  in 
good  faith  in  making  the  loan.  Section 
2234,  Id. 

4.  The  judgment  in  the  case  of'AUin  v. 
Wilson  is  not  set  forth  in  the  record,  and 
we  cannot  say  that  it  is  of  such  a  charac- 
ter as  to  constitute  a  bar  to  the  present 
action.  The  mere  filing  of  a  dismissal 
with  the  clerk,  or  the  eutry  of  an  order  of 


dismissal  in  the  minutes  of  the  court, 
would  not,  of  itself,  constitute  such  a  bar. 
The  facts  shown  in  reference  to  the  dismis- 
sal justify  the  conclusion  tbat  it  was  tiled 
before  the  bearing  of  the  matter  upon  tbe 
default  of  Wilson. 

5.  It  was  not  necessary  that  the  plain- 
tiff should  have  alleged  in  his  complaint 
or  shown  an  offer  to  assign  to  the  defend- 
ant the  deficiency  judgment  against  Wil- 
son, or  that  the  judgment  herein  should 
direct  that  such  assignment  be  made.  Al- 
though an  indorser  is  entitled,  upon  pay- 
ment of  a  note  which  he  has  indorsed,  or 
of  a  judgment  against  the  maker  reudered 
thereon,  to  an  assignment  thereof,  yet 
such  assignment  Is  not  a  condition  of  the 
plaintiff' s  right  of  recovery,  but  is  a  right 
accruing  to  the  defendant  by  reason  of  his 
payment. 

6.  A  considerable  portion  of  tbe  brief  on 
behalf  of  the  appellant  has  been  devoted 
to  a  discussion  of  the  relative  tights  of 
the  plaintiff  and  the  defendant  in  the  prop- 
erty bought  under  the  Wilson  judgment, 
as  well  as  in  the  deficiency  judgment,  in 
case  he  shall  satisfy  the  present  judgment; 
and  he  argues  therefrom  tbat,  as  he  is  lia- 
ble for  only  his  share  of  the  Banta  note, 
there  can  be  no  right  of  action  against 
him  until  that  share  shall  have  been  ascer- 
tained by  a  sale  of  the  property  bought  in 
under  the  Wilson  judgment,  and  the 
means  of  collecting  tbe  deficiency  judg- 
ment against  Wilson  shall  have  been  ex- 
hausted. It  Is  unnecessary  for  us,  how- 
ever, to  pass  upon  these  questions,  as  they 
are  not  involved  in  this  actiou.  This  is  an 
action  by  the  plaintiff,  as  trustee  for  the 
10  contributors,  to  recover  from  the  de- 
fendant the  unpaid  amount  of  the  note 
taken  by  him  from  Wilson,  and  indorsed 
to  the  plaintiff.  The  relative  rights  and 
obligations  of  the  defendant  towards  the 
several  contributors  can  be  presented  in 
an  action  for  their  adjustment  at  the  set- 
tlement of  the  trust,  after  the  Banta  note 
shall  have  been  paid.  The  Judgment  and 
order  denying  a  new  trial  are  affirmed'. 

We  concur:  GAROUTTE,  J.;  PATER- 
SON,  J. 


(3  Cat.  Unrep.  782) 

MAXWELL    t.  BOARD  OF  SUP'RS  OF 

LOS  ANGELES  COUNTY.   (No.  19,109.) 
(Supreme  Court  of  California.   Feb.  11,  1893.) 

Mandamus  to  Coustt  Board — Advertising 
Contract. 

1.  Under  St.  1891,  c  216,  8  25,  subd.  25, 
providing  that  the  board  of  supervisors  shall 
fix  the  price  of  all  county  advertising,  man- 
damus will  not  lie  to  compel  such  board  to  con- 
tract for  such  advertising  by  giving  public  no- 
tice calling  for  proposals. 

2.  Such  statute  repeals  Pol.  Code,  §  376G, 
providing  that  county  advertising  must  be  con- 
tracted for  with  the  lowest  bidder. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Lucien  Shaw, 
Judge. 

Mandamus  at  the  relation  of  H.  M.  Max- 
well to  compel  the  board  of  supervisors  of 
Los  Angeles  county  to  give  public  notice 
culling  for  proposals  for  county  advertis- 
ing.   From  a  judgment  dismissing  the 
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petition, entered  upon  an  order  sustaining 
a  demurrer  to  It,  relator  appeals.  Af- 
firmed. 

E.  A.  Meserve,  for  appellant.  James 
McLachlan,  Diet.  Atty.,  and  B.  M.  Mar- 
ble and  Waldo  M.  York,  for  respondents. 

PER  CURIAM.  This  appeal  Is  taken 
from  a  Judgment  of  dismissal  of  a  petition 
for  a  writ  of  mandate,  after  demurrer  sns- 
talned  to  such  petition  on  the  ground  tbat 
It  did  not  contain  facts  showing  a  cause 
of  action.  It  depends  for  its  determina- 
tion upon  the  construction  to  be  given  to 
subdivision  23  of  section  25  of  the  county 
government  act  of  1891,  as  affecting  the 
provisions  of  section  8766  of  the  Political 
Code  as  It  stood  before  the  passage  of  the 
act.  It  has  been  held  in  the  case  of  Pub- 
lishing Co.  v.  Whitney,  32  Pac.  Rep.  237, 
(this  day  decided,)  tbat  the  county  gov- 
ernment act  repeals  so  much  of  section 
3766,  Pol.  Code,  as  requires  the  board  of 
supervisors  tocon tract  for  the  publication 
of  the  delinquent  tax  list  by  advertising 
for  sealed  proposals  to  do  the  same,  and 
awarding  the  advertising  of  the  list  to 
the  lowest  bidder.  It  is  plain  tbat  the  leg- 
islature Intended  to  make  it  the  duty  of 
the  board  of  supervisors  themselves,  in 
the  exercise  of  a  proper  discretion,  to  fix 
the  price  of  such  advertising,  without  any 
necessity  for  giving  public  notice  calling 
for  proposals  from  those  wishing  to  do 
such'  work ;  but  the  contract  for  advertis- 
ing is  to  be  made  by  the  proper  officer, 
and  for  a  price  not  exceeding  tbat  fixed  by 
the  board  of  supervisors. 

Judgment  affirmed. 


(97  Cal.  S7S) 

McOORMIOK  v.  SUTTON  et  al.    (No.  18,053.) 
(Supreme  Court  of  California.  Feb.  24,  1893.) 
Town  Sites— Dked  from  Town—Title  Acquired 
— Adverse  Possession. 

1.  "Where  a  patent  to  a  town  site  has  is- 
sued, a  deed  from  "the  town  authorities,  of  a 
town  lot,  vests  in  the  grantee  a  title  which  can- 
not be  afterwards  questioned  collaterally,  it 
at  the  time  the  patent  issued  no  mine  had  been 
discovered,  and  the  land  was  not  known  to  be 
mineral. 

2.  Where  a  person  holding  the  title  to  a 
lot  has  general  possession  thereof,  her  construct- 
ive possession  extends  to  the  whole  of  the 
lot,  except  such  parts  as  are  actually  occupied 
by  persons  holding  adversely  to  her;  and  they 
cannot  set  up  title  by  adverse  possession  to 
any  parts  of  the  lot  except  those  occupied  by 
tnem. 

Department  2.  Appeal  from  superior 
court,  Tulare  county;  John  M.  Corcoran, 
Judge. 

Action  by  Margaret  McCormick  against 
Frederick  Sutton  and  another  to  quiet 
title  to  land.  From  a  Judgment  for  de- 
fendants, and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Reversed. 

Wheaton,  Kalloch  &  Kierce,  for  appel- 
lant. J.  F.  Rooney  and  F.  W.  Street,  for 
respondents. 

McFARLAND,  C.  J.  This  Is  an  action  to 
quiet  title  to  a  piece  of  land  described  as 
lot  50  in  a  certain  block  in  the  city  of 
Sonora,  county  of  Tuolumne.    The  de- 


fendants filed  separate  answers,  and  each 
claimed  title  to  a  large  portion  of  said  lot 
by  virtue  of  an  alleged  location  and  own- 
ership of  a  quarts-mining  claim,  called  the 
"San  Gulseppi  Quarts  Mine;"  and  defend- 
ant Sutton  further  averred  tbat  he  bad 
been  in  the  adverse  possession  of  that  por- 
tion of  said  mine  which  is  embraced  In 
said  lot  50  for  more  than  five  years  before 
the  commencement  of  the  suit,  and  plead- 
ed the  statute  of  limitations.  Judgment 
went  in  the  lowercourtfor  the  defend  ants, 
and  the  court  decreed  tbat  Sutton  was  en- 
titled to  the  possession  of  all  that  part  of 
said  lot  50  which  was  Included  within  the 
said  alleged  mining  claim.  Plaintiff  ap- 
peals from  the  judgment,  and  from  an  or- 
der denying  a  new  trial. 

It  appears  from  the  findings  tbat  on 
March  24. 1874,  the  government  of  the  Unit- 
ed States  Issued  its  patent  of  the  town  site 
of  the  city  of  Sonora  to  the  trustees  of 
said  city.  Said  lot  50  was  a  part  of  said 
town  site,  and  was  conveyed  by  the  said 
trustees  on  the  6th  of  August,  1874,  to  one 
Oliver  Cowan;  and  by  several  mesne  con- 
veyances the  titlo  under  tbesald  town-site 
patent  to  said  lot  50  passed  from  said 
Cowan  to  the  appellant  before  the  com- 
mencement of  this  action.  About  nine 
years  afterwards,  to  wit.  In  January, 
1883,  the  respondent  Sutton  and  one  Ger- 
lach  undertook  to  locate  a  certain  quarts- 
mining  claim,  generally  known  as  the 
"Gulseppi."  They  posted  and  recorded  a 
notice  claiming  1,500  feet  along  a  certain 
quarts  ledge,  with  300  feet  surface  ground 
on  either  side,  properly  designated  its 
boundaries,  and  since  tben  have  done  suffi- 
cient work  within  said  boundaries  to  com- 
ply with  the  laws  of  congress  upon  the 
subject.  The  surface  location  Included  a 
large  part  of  lot  50.  The  apex  of  the  vein 
located  was  outside  of  said  lot  50,  but  the 
vein,  in  its  dip,  extended  under  the  surface 
ground  of  said  lot.  Gerlach  afterwards 
conveyed  his  interest  to  Sutton,  and  the 
respondent  Halsey  claims  the  right  of  pos- 
session under  a  contract  with  Sutton. 

It  is  not  entirely  clear  upon  what  theory 
the  court  below  decided  the  case  in  favor 
of  respondents.  It  Is  true  that  there  is  a 
fluding  to  the  effect  tbat  Sutton  held  the 
mining  claim  adversely  for  more  than  five 
years;  and  counsellor  respondent,  in  some 
parts  of  his  brief,  seems  to  found  bis  right 
upon  such  adverse  possession.  But  some 
of  the  findings  of  the  court  and  arguments 
of  respondent  seem  to  go  upon  the  theory 
tbat  the  town-site  patent  did  not  convey 
any  mines  that  might  be  in  the  land,  al- 
though not  discovered  nntil  after  the  date 
of  the  patent  of  the  town  site.  The  court 
also  found  that  the  said  Cowan,  the  orig- 
inal grantee  from  the  town  authorities, 
did  not  occupy  said  lot  50  as  a  residence, 
or  as  a  place  of  business,  or  for  any  pur- 
pose; and  from  a  quotation  made  by 
counsel  for  respondent  from  the  opinion  of 
the  court  in  Deffeback  v.  Hawke,  115  U.  S. 
392,  6  Sup.  Ct.  Rep.  95,  and  quoted  in  Rich- 
ards v.  Dower,  81  Cal.  44,  22  Pac.  Rep.  304, 
it  would  seem  that  both  court  and  coun- 
sel were  of  opinion  that  mines  discovered 
within  the  patented  town  site,  before  tbe 
occupation  of  a  lot  for  business  or  resi- 
dence purposes,  could  be  held  against  the 
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grantee  from  tbe  town  site,  although  not 
discovered  until  after  patent  to  tbe  town 
site  bad  issued.  If  tbe  Judgment  of  the 
court  went  upon  any  such  theory,  it  is 
sufficient  to  say  that  the  law  is  clearly  es- 
tablished to  be  that  a .  patent  to  a  town 
site  conveys  a  perfect  title,  in  fee,  except 
as  to  such  land  as  was  known  to  contain 
valuable  mines  before  the  Issuance  of  the 
patent.  Smith  v.  Hill,  89  Cal.  122,  26  Pac. 
Rep.  644,  and  cases  there  cited;  Deffeback 
v.  Hawke,  supra ;  Davis  v.  Wiebbold,  180 
U.  S.  507,  11  Sup.  Ct.  Rep.  628.  Richards  v. 
Dower,  supra.  The  expression  referred  to 
4n  tbe  opinion  in  Deffeback  v.  Hawke  is  as 
follows:  "A  mine  is  not  reserved  unless  it 
is  not  only  known,  but  known  to  be  valu- 
able, at  tbe  date  of  tbe  patent,  or  discov- 
ered to  be  so  before  the  occupation  or  im- 
provement of  the  land  containing  it  for 
residences  or  business  under  tbe  town-site 
title. "  It  seeuiH  to  be  contended  that  the 
meaning  of  this  expression  is  that  al- 
though a  town-site  patent  may  have  Is- 
sued, and  a  deed  to  a  lot  thereof  may  have 
been  regularly  granted  by  the  town  au- 
thorities to  an  individual  claiming  It,  be- 
fore any  known  mine  had  been  discovered, 
still,  if  a  mine  had  been  discovered  before 
the  occupancy  of  the  lot  for  residence  or 
business  purposes,  then  tbe  newly-discov- 
ered mine  would  hold,  as  against  thegran- 
tee  under  tbe  town  site.  But  this  is  clear- 
ly not  so.  In  Deffeback  v.  Hawke  the  suit 
was  commenced  by  tbe  bolder  of  a  mining 
claim  which  had  been  entered  at  tbe  land 
office,  and  no  patent  bad  Issued  for  the 
town  site.  The  defendants  in  that  case 
claimed  that,  although  they  had  no  patent 
under  the  town  site,  still  they  had  occupied 
the  lot  for  business  purposes  before  the 
location  of  the  plaintiff's  mine,  and  there- 
fore they  claimed  that  their  right  of  pos- 
session was  superior  to  that  of  the  mine 
claimant.  It  was  admitted,  however,  in 
that  case,  that  the  land  was  known  to  be 
valuable  mineral  land  before  its  occupa- 
tion for  business  or  residence  purposes, 
and  therefore  the  court  held  that  tbe 
right  of  tbe  owners  of  tbe  mine  was  su- 
perior to  that  of  the  defendants;  and  the 
opinion  of  the  court  can  be  construed  to 
mean  nothing  else  than  this:  That  when 
a  patent  to  a  town  site  has  Issued,  and  a 
deed  made  to  a  lot  owner,  the  latter  will 
hold,  as  against  any  claimants  of  a  mine 
discovered,  made  subsequent  to  his  orig- 
inal occupancy  of  tbe  lot  for  business  or 
residence  purposes.  But,  when  a  patent 
has  Issued  to  a  town  site,  a  deed  from  the 
town  authorities  of  a  town  lot  carries  to 
the  grantee  a  perfect  title,  where  no  mine 
had  been  discovered,  and  the  land  was  not 
known  to  be  mineral,  at  the  date  of  the 
patent.  Davis  v.  Wiebbold,  supra.  And 
tbe  regularity  of  the  conveyance  from  tbe 
authorities  of  the  town  site  to  the  claim- 
ant of  a  town  lot  cannot  be  afterwards 
questioned  collaterally.  In  tbe  case  at 
bar,  lot  50  was  not  known  to  contain  a 
valuable  mine  at  the  date  of  the  patent; 
and  therefore  the  respondents  obtained 
no  title  to  any  portion  of  the  lot  by  virtue 
of  tbe  attempted  mining  location,  made 
nearly  nine  years  afterwards. 

This  leaves  only  the  question  of  adverse 
possession  to  be  disposed  of.   Most  of  the 


work  done  by  respondents  upon  their  as- 
serted mining  claim  was  done  outside  of 
lot  50.    A  small  amount  of  work  was  done 
underground,  within  tbe   boundaries  of 
said  lot  50;  and  there  was  an  actual  oc- 
cupancy of  only  a  small  portion  of  tbe 
surface  of  said  lot  50  by  the  respondents. 
■  They  bud  an  arastra  there,  and  a  dump 
;  pile,  although  it  does  not  appear  how 
j  much  of  the  dump  pile  was  made  within 
;  five  years  before  the  commencement  of 
!  tbe  Buit.   There  may  also  have  beeu  an 
j  occupancy  of  some  other  small  portions  of 
the  lot.    But  respondents  contend  that 
having  located  their  mine,  covering  a  large 
portion  of  lot  50,  and  having  continued  to 
work  on  some  part  of  tbe  general  loca- 
tion, tbe  work  outside  of  lot  60  gave  them 
constructive  possession  of  all  of  lot  50, 
within  the  lines  of  their  mining  location. 
But  we  do  not  think  that  this  contention 
can  be  maintained.   At  tbe  time  of  the  at- 
I  tempted  location  of  the  mining  claim,  lot 
j  50  was  no  longer  public  land  of  tbe  United 
i  States,  but  had  passed  in  to  private  owner- 
I  ship;  and  the  attempted  location  of  a 
I  mine  upon  said  lot  in  tbe  manner  pre- 
scribed for  tbe  location  of  mines  on  the 
public  domain  was  Invalid.  Moreover, 
the  appellant  and  ber  grantors  were  them- 
selves, during  the  whole  time,  in  posses- 
sion of  tbe  whole  of  lot  50,  except  such 
parts  thereof  as  were  actually  occupied  by 
respondents,  having   It  Inclosed  with  a 
fence,  and  using  it  for  pasturage.   If  tbe 
i  findings  of  the  court  can  be  construed  as. 
finding  that  they  were  not  thus  in  posses- 
sion, tbey  are  not,  as  to  that  subject.  Jus- 
tified by  the  evidence.   The  testimony  of 
James  McCormlck clearly  shows  that  there 
was  such  possession  on  tbe  part  of  plain- 
tiff and  her  grantors,  and  there  is  no  evi- 
dence contradicting   it,.    Moreover,  re- 
j  spondents'  counsel  admits  such  posses- 
I  sion.and  In  his  brief  says:  44  It  is  true  that 
;  appellant,  during  such  time,  was  In  tbe 
geueral  possession  of  lot  50. n   If  it  be  ad- 
mitted, therefore,  that,  as  claimed  by  ap- 
pellants, the  notice  of  location  of  the  min- 
ing claim  was  a  written  instrument,  with- 
in the  meaning  of  section  322,  Code  Civil 
Proc,  and  would  carry  constructive  pos- 
|  session  to  tbe  boundaries  designated  in  it, 
i  still  that  doctrine  only  applies  to  unoccu- 
pied land,  of  wbicb  there  Is  no  posses- 
sion in  the  true  owner.   But,  whore  the 
owner  of  the  true  title  is  also  in  pos- 
session, the  constructive  possession  fol- 
lows his  title,  except  as  to  that  part 
of  the  land  which  is  in  the  actual  ad- 
verse possession  of  the  intruder.  Semple 
v.Cook,  50  Cal.  29;  Lubory  v.  Orphan  Asy- 
lum, (Cal.)  82  Pac.  Rep.  281,  and  cases  there 
cited.   Therefore,  In  tbe  case  at  bar,  tbe 
appellant  having  the  true  title,  and  being 
in  general  possession  of  lot  50,  ber  con- 
Rtrnctive  possession  went  to  tbe  whole 
lot,  except  the  portions  actually  occupied 
by  the  respondents;  and  respondents  can- 
not he  held  to  have  an  adverse  possession 
of  any  portion  of  lot  50,  except  those  parts 
thereof  of  which  they  were  In  the  actual 
possession,  and  the  Judgment  of  the  court 
that  they  were  entitled  to  the  possession 
of  all  of  lot  50  embraced  in  their  mining 
location  was  erroneous. 
These  views  make  it  unnecessary  to  no- 
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ttce  any  other  points  made  In  the  case. 
Certain  records  of  Judgment*  which  were 
offered  In  evidence  by  respondents,  but  ex- 
cluded by  the  court,  are  printed  In  the 
transcript;  bnt  tbny  are  bo  printed  Im- 
properly, and  can  have  no  consideration. 
Judgment  and  order  reversed,  and  cause 
remanded  for  a  new  trial. 

We  concur:  DE  HAVEN,  J.;  FITZGER- 
ALD, J. 


(97  Cal.  863) 

FOX  v.  HALE  A  NORCROSS  SILVER  MEN. 

CO.  et  al.  (No.  15,238.) 
(Supreme  Court  of  California.  Feb.  17,  1893.) 
Aptkal  Bond— SnrnciBNCT— CoRPOttATioK  as 
Scbbtt— Justification. 
Code  Civil  Proa  I  1066,  provides  that 
a  corporation  with  a  paid-up  capital  of  $100,000 
or  more,  for  the  purpose  of  becoming  surety 
on  undertakings  required  by  law,  shall  be  ac- 
cepted aa  sole  surety  on  such  undertakings,  the 
insurance  commissioner  having  power  to  exam- 
ine into  its  affairs,  and  to  require  it  to  file  state- 
ments of  its  assets  and  liabilities,  and,  when- 
ever the  latter  exceed  the  former,  it  shall  do 
no  bosiness  in  the  state  till  the  deficiency  Is 
paid  up.  Section  1067  provides  that  the  officer 
taking  an  undertaking  required  by  law,  except 
In  case  of  such  a  corporation,  must  require  the 
sureties  to  make  affidavit  that  they,  either 
singly  or  collectively,  are  worth  the  sum  speci- 
fied in  the  undertaking;  but  no  such  corpora- 
tion shall  be  accepted  as  surety  whenever  its 
liabilities  shall  exceed  its  assets.  Section  942 
provides  that  an  undertaking  in  an  appeal  from 
a  money  judgment  does  not  Btay  the  proceeding 
unless  executed  by  two  sureties  in  double  the 
amount  named  in  the  Judgment  Section  048 
provides  that  when  the  sufficiency  of  the 
sureties  are  excepted  to  they  must  justify  be- 
fore the  lower  court  or  county  clerk.  Held  that, 
where  such  a  corporation  becomes  sole  surety 
on  an  appeal  from  a  money  judgment,  the  suffi- 
ciency of  the  surety  may  be  excepted  to,  as  pro- 
vided by  section  948,  and  it  must  show  surplus 
assets  equal  to  its  undertaking. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C. 
B.  Hebbard,  Judge. 

Action  by  M.  W.  Fox  against  tbe  Bale 
&  NorcroBS  Silver  Mining  Company  and 
others.  Judgment  for  plaintiff.  Defend- 
ants appealed,  and  proceed  by  a  writ  of 
prohibition  or  supersedeas  to  stay  pro- 
ceedings on  tbe  judgment  pending  appeal. 
Proceedings  dismissed. 

Lloyd  &  Wood,  Mastick  &  Waters,  and 
Wm.  F.  Herrln,  for  appellants.  Wm.  T. 
Boggett  and  Lindley  &  Elckhoff,  for  re- 
spondent. 

BEATTV,  C.  J.  This  Is  an  application 
by  some  of  the  defendants  in  the  above- 
entitled  action  for  a  writ  of  prohibition  or 
supersedeas  to  restrain  the  superior  court 
from  enforcing  Its  judgment  against  them 
pending  their  appeal  to  this  court.  By 
tbe  judgment  appealed  from  tbe  plaintiff, 
Fox,  recovered  of  tbe  defendants,  who 
are  petitioning  here,  a  little  more  than  a 
million  of  dollars,  and  tbe  amount  of  the 
undertaking  necessary  to  stay  proceed- 
ings pending  the  appeal  is  therefore  in  ex- 
cess of  two  millions  of  dollars.  Code  Civ- 
il Proc.  S  942.  Such  an  undertaking  In  tbe 
proper  amount— $2,030,000— -was duly  filed, 


but  the  only  surety  by  which  It  was  exe- 
cuted was  the  Western  Surety  &  Guaran- 
ty Company,  a  corporation  with  a  paid- 
up  capital  of  no  more  than  $100,000,  Incor- 
porated under  tbe  laws  of  tbe  state  of 
California  for  the  purpose,  among  others, 
of  making,  guarantying,  or  becoming 
surety  upon  bonds  or  undertakings  re- 
quired or  authorized  by  law.  Within  due 
time  the  respondent,  Fox.  in  pursuance 
of  section  948,  Code  Civil  Proc.,  excepted 
to  the  sufficiency  of  said  undertaking  and 
surety,  and  thereafter,  upon  notice  duly 
given,  tbe  officers  of  said  corporation  ap- 
peared before  the  county  clerk, and  proved, 
the  fact  of  incorporation,  and  full  compli- 
ance by  said  company  with  all  conditions 
necessary  to  entitle  it  to  do  business. 
They  also  proved  that  Its  entire  capita] 
stock  of  $100,000  was  paid  up  and  Intact. 
Upon  this  proof  the  county  clerk  certified 
that  said  corporation  had  justified  to  his 
satisfaction,  and  accepted  Its  said  under- 
taking as  a  good  and  sufficient  undertak- 
ing to  stay  proceedings  under  said  judg- 
ment pending  tbe  appeal.  Notwithstand- 
ing this  action  of  the  clerk,  the  superior 
court  was  entertaining  and  proceeding  to 
hear  and  determine  a  motion  by  respond- 
ent to  issue  its  execution  to  enforce  said 
judgment,  when  tbe  appellants  sued  out 
the  alternative  writ  or  order  to  show 
cause,  issued  herein. 

At  tbe  hearing  the  facts  above  stated 
were  admitted  or  proved,  and,  though  cer- 
tain preliminary  questions  of  practice 
were  raised  by  the  demurrer  and  answers 
then  filed,  all  such  matters  were  waived  in 
tbe  argument,  and  the  single  question  sub- 
mitted for  decision  was  whether  this  cor- 
poration, with  a  paid-up  capital  of  bare- 
ly $100,000,  is  sufficient  as  sole  surety  upon 
an  undertaking  to  secure  more  than  20 
times  that  sum.  Tbe  proposition  that  It 
Is  In  fact  sufficient  is,  on  its  face,  a  palpa- 
ble absurdity.  A  corporation  which  has 
only  a  hundred  thousand  dollars  can  no 
more  pay  a  loss  of  two  millions  than  a 
natural  person  can.  It  Is  true  that  there 
is  a  personal  liability  on  the  part  of  the 
stockholders  of  a  corporation  for  tbeir 
proportion  of  its  debts,  and  it  Is  suggest- 
ed that  it  wan  shown  that  some  of  the 
stockholders  of  this  corporation  were  men 
of  large  means.  But  that  fact  does  not 
help  us  to  a  construction  of  tbe  law. 
Counsel  for  petit!  oners  could  not  deny  that 
the  solvency  and  sufficiency  of  tbe  stock- 
holders of  such  corporations  is  a  circum- 
stance of  wbich  tbe  law  takes  no  account. 
If,  under  the  statute  upon  which  they  re- 
ly, this  undertaking  is  sufficient,  it  would 
be  equally  so  if  its  amount,  Instead  of  two 
millions  of  dollars  had  been  tweuty  mil- 
lions, and  If  the  stockholders,  Instead  of 
beiug  in  some  instances  men  of  means,  were 
every  one  of  tbetn  notoriously  insolvent. 

The  sole  question,  therefore,  to  be  deter- 
mined is  whether  the  statute  of  March  12, 
1885,  (St.  1885,  p.  114.)  or  sections  1050,1057, 
Code  Civil  Proc.,  as  enacted  In  1889,  ( which 
are,  in  effect,  a  re-enactment  of  the  statute 
of  18S5,)  require  the  construction  contend- 
ed for  by  tbe  petitioners,  vis.  that  a  corpo- 
ration of  the  character  therein  defined 
must  be  accepted  as  sole  and  sufficient 
surety  upon  any  undertaking,  no  matter 
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what  the  disparity  between  its  amount 
and  the  amount  of  the  corporate  assets. 
To  indicate  the  argument  of  counsel,  we 
quote  sections  1056, 1057,  Code  Civil  Proc, 
with  their  italics:  "(1056)  In  all  cases 
where  an  undertaking  or  bond  with  a 
number  ot  sureties  is  authorized  or  re- 
quired by  any  provision  of  this  Code  or 
of  any  law  of  this  state,  any  corporation 
with  a  paid-up  capital  ot  not  less  than  one 
hundred  thousand  dollars,  incorporated 
under  the  la  ws  ol  this  state  or  any  other 
state  of  the  United  States  for  the  purpose 
of  making,  guarantying,  or  becoming  a 
surety  upon  bonds  or  undertakings  re- 
quired or  authorized  by  law,  or  which,  by 
the  laws  of  the  state  where  it  was  orig- 
inally incorporated,  has  such  power,  and 
which  shall  have  complied  with  ail  the  re- 
quirements of  the  law  of  this  state  regu- 
lating the  formation  or  admission  of  these 
corporations  to  transact  such  business  In 
this  state,  may  become  and  shall  be  accept- 
ed as  surety  or  as  sole  and  sufficient  sure- 
ty upon  such  undertaking  or  bond,  and 
such  corporate  surety  shall  be  subject  to 
all  the  liabilities  and  entitled  to  all  the 
rights  of  natural  persons'  suteties:  pro- 
vided, that  the  insurance  commissioner 
shall  have  the  same  Jurisdiction  and  pow- 
ers to  examine  the  affaire  of  such  corpo- 
rations as  he  has  in  other  cases;  shall  re- 
quire them  to  file  similar  statements,  and 
Issue  to  them  a  similar  certificate.  Aud 
whenever  the  liabilities  of  any  such  corpo- 
ration shall  exceed  Its  assets,  the  insur- 
ance commissioner  shall  require  the  defi- 
ciency to  be  paid  up  in  sixty  days,  and  if 
it  is  not  so  puid  up,  then  he  shall  Issue  a 
certificate  showing  the  extent  of  such  de- 
ficiency, and  he  shall  publish  the  same  once 
a  week  for  three  weeks  in  a  dally  San 
Francisco  paper;  and  until  such  deficien- 
cy is  paid  up  such  company  shall  not  do 
business  in  this  state.  In  estimating  the 
condition  of  any  such  company,  the  com- 
missioner shall  allow  as  assets  only  such 
as  are  allowed  under  existing  laws  at  the 
time,  and  shall  charge  as  liabilities,  in  ad- 
dition of  eighty  per  cent,  of  capital  stock, 
all  outstanding  indebtedness  of  the  com- 
pany, and  a  premium  reserve  equal  to  fif- 
ty per  centum  of  the  premiums  charged 
by  said  company  on  all  risks  then  in  force. 
(1057 )  In  any  case  where  an  undertaking 
or  bond  Is  authorized  or  required  by  any 
law  of  this  state,  the  officer  taking  the 
same  must,  except  in  the  case  of  such  a 
corporation  as  is  mentioned  in  the  next 
preceding  section,  require  the  sureties  to 
accompany  it  with  an  affidavit  that  they 
are  such  residents  and  householders  or 
freeholders  within  the  state,  and  are  each 
worth  the  sum  specified  in  the  undertak- 
ing or  bond,  over  and  above  ail  their  Just 
debts  and  liabilities,  exclusive  of  property 
exempt  from  execution;  but  when  the 
amount  specified  in  the  undertaking  or 
bond  exceeds  three  thousand  dollars,  and 
there  are  more  than  two  sureties  thereon, 
they  may  state  <n  their  affidavits  that  they 
are  severally  worth  amounts  less  than  the 
amount  specitled  in  the  undertaking  or 
bond,  if  the  whole  amount  be  equivalent 
to  that  of  two  sufficient  sureties.  Any 
corporation  Much  as  is  mentioned  in  the 
next  preceding  section  may  become  one  of 


such  sureties.  No  such  corporation  shall 
be  accepted  in  any  case  as  a  surety  when- 
ever its  liabilities  shall  exceed  its  assets  as 
ascertained  in  the  manner  provided  in  sec- 
tion 1056." 

It  cunnot  be  doubted  that  this  corpora- 
tion meets  all  the  conditions  required  to 
bring  it  within  the  application  of  the 
words,  *  may  become  and  shall  be  accept- 
ed as,"  etc..  In  section  1056,  but  we  do  not 
attribute  to  those  words  the  sweeping 
force  which  petitioners  claim  for  them. 
No  doubt  they  must  be  allowed  some  op- 
eration, but  if  it  is  possible  to  find  a  mean- 
ing for  them  which  will  Justify  their  inser- 
tion in  tbe  statute  without  convicting  the 
legislature  of  having  enacted  an  absurd- 
ity, they  must  be  limited  to  such  meaning ; 
or,  in  other  words,  if  tbe  apparent  object 
and  policy  of  the  law  is  subserved  by  tak- 
ing  them  in  a  qualified  and  restricted 
sense,  while  one  of  Its  principal  objects  is 
utterly  defeu ted  by  giving  them  their  larg- 
est possible  significance,  the  former  inter- 
pretation roust  be  preferred.  Now,  the 
apparent  object  of  this  law  was  not  only 
to  enable  corporations  of  the  class  desig- 
nated to  become  cosureties  upon  under- 
takings required  in  legal  proceedings,  but 
to  make  the  sole  undertaking  of  such  a 
corporation  equivalent  to  the  joint  under- 
taking of  two  or  more  natural  persons. 
To  accomplish  that  object,  the  use  of  the 
language  qnoted,  or  something  eauivn- 
lent,  was  necessary t  and  the  words  chosen 
are  as  apt  for  the  purpose  as  any  that 
coull  be  suggested,  their  only  fault  being 
that,  taken  literally,  they  seem  to  mean 
something  more,  viz.  that  such  a  corpora- 
tion Is  not  only  sufficient  as  a  surety,— 
the  same  as  a  natural  person,— and  suffi- 
cient by  itself,  without  a  cosurety,  but 
also  sufficient  as  surety  for  any  amount, 
no  matter  how  much  greater  such  amount 
may  be  than  the  value  of  its  assets.  But 
to  allow  this  clause  of  the  act  such  unlim- 
ited operatiou  would  defeat  its  general 
policy,  which  1b  undoubtedly  to  provide 
ample  security  for  money  judgments  in 
order  to  stay  proceedings  for  their  enforce- 
ment pending  appeals.  Such  a  judgment, 
when  docketed,  becomes  a  lien  upon  all 
real  estate  of  the  judgment  debtor  In  the 
county.  By  tbe  levy  of  execution  Hens 
may  be  established  not  only  upon  real, 
but  also  upon  personal,  property;  but  all 
such  liens  are  removed  by  tbe  filing  of  a 
proper  stay  bond ;  nnd  it  is  not  to  be  sup- 
posed that  tbe  legislature  intended  to  dis- 
charge one  security  without  providing  an 
equivalent  where  a  corporation  becomes 
surety  upon  tbe  stay  bond,  anymore  than 
in  the  case  where  the  sureties  are  natural 
persons.  The  force  of  these  considerations 
is  not  In  the  slightest  degree  impaired  by 
either  of  the  italicised  clauses  in  section 
1057.  By  the  first,  corporations  are  mere- 
ly exempted  from  annexing  to  their  under- 
takings the  usual  affidavit  required  of 
natural  persons.  For  this  exception  a 
good  and  sufficient  reason  la  found  In  the 
fact  that  they  cannot,  in  many  cases,  be 
residents  of  the  state  In  any  sense,  nor  in 
any  case  in  tbe  ordinary  seuse  of  the  word, 
and  they  need  never  be,  if  they  possibly 
can  be,  either  householders  or  freeholders 
within  tbe  state.   And  as  to  their  ability 
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to  pay,  a  fall  equivalent  for  the  affidavit 
ordinarily  required  is  supplied  by  the  In- 
HurancecommiBBioner'scertiflcate.  Never- 
theless, the  last  clause  of  the  section  seems 
to  imply  that  the  undertaking  of  such  a 
corporation  shall  be  accompanied  by  an 
affidavit  showing  that  its  liabilities  do 
not  exceed  its  assets,  computed  according 
to  the  rule  of  the  statute,  in  which  case  it 
is  Incapable  of  becoming  surety  or  cosure- 
ty for  any  amount  whatever.  But  this 
clause  does  not  necessarily  imply  that,  so 
long  as  the  assets  of  the  corporation  arc 
equal  to  its  liabilities,  or,  in  other  words, 
that  so  long  as  it  has  available  assets  ap- 
plicable to  the  payment  of  losses  equal  in 
amount  to  80  per  centum  of  its  capital 
stock,  it  may  become  surety  for  any 
amount  in  excess  of  such  assets.  All  that 
it  necessarily  Implies  is  that  the  corpora- 
tion may  go  on  doing  business,  i.  e.  exe- 
cuting bonds  in  such  amount  as  other 
provisions  of  the  statute  authorize, 
what,  then,  is  the  amount  for  which  such 
corporations  are  authorized  to  become 
surety?  This  question  1b  not  answered 
by  the  uct  of  1885,  or  by  sections  1056,  1057 
of  the  Code  of  Civil  Procedure.  Nor  is  any 
express  provision  as  to  this  matter  to  be 
found  in  any  other  statute.  In  the  ab- 
sence of  such  provision,  petitioners  claim 
that  the  amount  is  unlimited.  We  tbiuk, 
on  the  contrary,  that  the  question  may 
be  safely  decided  upon  analogous  provi- 
sions with  respect  to  natural  persons. 
When  a  corporation  executes  an  undertak- 
ing in  pursuance  of  section  942,  Code  Civil 
Proc.,  exception  to  the  sufficiency  of  the 
surety  may  be  taken  in  pursuance  of  sec- 
tion 948.  with  exactly  the  same  effect  as  if 
the  undertaking  bad  been  executed  by 
natural  persons,  in  response  to  such  ex- 
ception the  corporation  must  Justify  upon 
notice,  and,  in  addition  to  the  facts  which 
qualify  it  to  do  business,  It  must,  like 
natural  persons,  show  surplus  assets  equal 
to  the  amount  of  its  undertaking.  For 
these  reasons  it  follows  that  the  undertak- 
ing in  this  case  was  aud  is  wholly  insuffi- 
cient to  stay  execution.  Proceeding  dis- 
missed. 

We  concur:  DE  HAVEN,  J.;  PATER- 
80N.J.;  HARRISON,  J.;  GAROUTTE,  J. 


(97  Cal.  S79) 

CROSSMAN  v.  KENNISTON.  (No.  14,816.) 
(Supreme  Court  of  California.   Feb.  25,  1893.) 

Municipal  Officers — Removal  — Statutes— Re- 
peal bi  Implication. 
Act  March  30,  1874,  (St  1873-74,  p. 
911,)  provides  that  any  member  of  any  board  of 
city  officers  who  shall  be  found  guilty  of  any 
willful  violation  of  official  duty  shall  be  de- 
prived of  his  office.  Section  2  provides  that  any 
person  may  file  a  complaint  charring  the  officer 
with  such  violation,  and,  if  the  charges  are  sus- 
tained, the  officer  may  be  deprived  of  his  office, 
"and  the  court  may  enter  a  judgment  for  one 
hundred  dollars  in  favor  of  the  complainant." 
Act  March  13,  1883,  (Municipal  Corporation 
Act;  St.  1883,  p.  266.)  §  811,  provides  that  no 
officer  of  a  citv  shall  be  interested  in  any  con- 
tract with  or  in  furnishing  supplies  for  such 
citv  or  its  officers  in  an  official  capacity:  that 
any  willful  violation  of  suchprovisions  shall  be 
ground  for  removal  from  office,  "and  shall  be 


deemed  a  misdemeanor,  aud  punished  as  such.** 
Held,  that  the  act  of  1874  is  inconsistent  with 
the  latter  act,  and  was  repealed  thereby.  Fra- 
ser  v.  Alexander,  16  Pac  Rep.  757,  75  CaL  147, 
followed. 

Department  1.  Appeal  from  superior 
court,  San  Bernardino  county;  John  L. 
Campbell,  Judge. 

Action  by  Crossman  against  Kennlston 
for  removal  of  defendant  from  the  office  of 
trustee  of  the  city  of  San  Bernardino  on 
account  of  willful  misconduct  in  office. 
From  a  Judgment  of  removal,  defendant 
appeals.  Reversed. 

Rolfe  &  Freeman  and  Hargrave  ft  Bled- 
soe, for  appellant.  E.  Crossman  and 
Harris  ft  Qregg,  for  respondent. 

PATERSON.J.  The  plaintiff  filed  an 
accusation  against  the  defendant,  who  is 
a  member  of  the  board  of  trustees  of  the 
city  of  San  Bernardino,  charging  him 
with  having  willfully  violated  bis  official 
duty  as  a  city  trustee,  and  asking  that  be 
be  removed  from  office.  It  was  alleged 
that  while  holding  the  office  of  trustee  be 
leased  a  certain  building  to  the  city,  to  be 
used  by  the  latter  as  a  city  ball,  and  that 
be  received  pay  for  tbe  use  of  the  building; 
that  he  also  let  to  divers  city  officials 
teams  belonging  to  a  firm  of  livery  stable 
proprietors  of  which  be  was  a  member, 
and  collected  pay  from  tbe  city  for  the  use 
thereof.  A  demurrer  to  the  accusation, 
and  a  motion  to  dismiss  tbe  proceeding, 
were  filed  and  overruled.  Thereupon  an 
answer  was  filed,  the  cause  was  heard  on 
the  merits,  the  allegations  of  the  com- 
plaint were  found  to  be  true,  and  Judg- 
ment was  entered  as  prayed  for.  From 
this  judgment  tbe  defendant  has  appealed. 

The  act  of  March  30,  1874,  provides  that 
any  member  of  auy  board  of  officers, 
state,  city,  or  county,  who  shall  be  found 
guilty  of  a  willful  violation  of  any  provi- 
sion of  the  statute  prescribing  or  defining 
his  duties,  or  who  shall  be  found  guilty  of 
any  other  willful  violation  of  official  duty, 
shall  be  deprived  of  bis  office.  Section  2  of 
the  act  provides  that  any  person  may  file 
a  complaint  charging  the  officer  with  a 
willful  violation  of  official  duty;  that 
thereupon  a  citation  may  be  issued,  and 
a  summary  hearing  had,  and  If,  upon  such 
bearing,  the  charges  are  sustained,  tbe 
officer  may  be  deprived  of  his  office,  and 
the  court  may  enter  a  judgment  for  flOO 
In  favor  of  the  complainant,  and  for  bis 
costs  or  suit.  But  this  act,  so  far  as  it 
provides  for  tbe  removul  and  punishment 
of  municipal  officers  for  malfeasance  in 
office,  is  Inconsistent  with  the  provisions 
of  section  811  of  tbe  municipal  corporation 
act,  passed  March  13,  1883,  (St.  1883,  p. 
266,)  which  reads  as  follows:  "No  officer 
of  sucb  city  shall  be  Interested,  directly  or 
indirectly,  in  any  contract  with  such  city, 
or  with  any  of  the  officers  thereof  In  their 
official  capacity,  or  in  doing  any  work  or 
furnishing  any  supplies  for  the  use  of  sucb 
city  or  its  officers  in  their  official  capacity; 
and  any  claim  for  compensation  for  work 
done,  or  supplies  or  materials  furnished, 
in  which  any  such  officer  Is  interested, 
Hhall  be  void,  and,  if  audited  and  allowed, 
shall  not  be  paid  by  the  treasurer.  Any 
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willful  violation  of  the  provisions  of  this 
section  shall  he  aground  for  removal  from 
office,  and  shall  be  deemed  a  misdemean- 
or, and  punished  as  such."  The  act  of 
March  80,  1874,  (St.  1873-74,  p.  911.)  pro- 
vides for  a  judgment  of  removal  from 
office,  and  a  Judgment  in  favor  of  the  com- 
plainant for  $100.  The  act  of  March  13, 
1883,  provideM  for  a  judgment  of  removal, 
and  conviction  of  a  misdemeanor,  to  be 
punished  as  such.  Manifestly  the  remedy 
and  penalty  provided  in  the  former  act 
are  different  from  those  provided  in  the 
latter  act.  This  being  the  case,  the  latter 
act  repealed  the  former,  and  the  proceed- 
ing must  be  dismissed.  Fraser  v.  Alex- 
ander, 75  Cal.  147, 16  Pac.  Rep.  757.  It  is 
claimed  by  respondent  that  the  case  just 
cited  was  overruled  in  Wickersham  v. 
Brittan,  03  Cal.  34,  28  Pac.  Rep.  792,  and  29 
Pac.  Rep.  51.  In  this  he  is  mistaken.  The 
only  matter  decided  in  the  Wickersham 
Case  germane  to  the  present  inquiry  was 
that  the  decision  in  Fraser  v.  Alexander 
was  obiter  dictum  in  so  far  as  it  held  that 
the  act  of  March  80.  1874.  was  repealed  by 
the  provisions  of  the  constitution  of  1879, 
bnt  nothing  was  said  in  that  case  impair- 
ing the  decision  in  Fraser  v.  Alexander  as 
to  the  effect  of  section  55  of  the  county 
government  act  npou  the  act  of  March  80, 
1874.  The  judgment  is  reversed,  with  di- 
rections to  the  court  below  to  dismiss  the 
proceeding. 

We  concur:  GAROUTTE,  J.;  HAR- 
BISON, J. 


(97  CaL  382) 

CROSSMAN  ▼.  LBbuBB.    (No.  14,762.) 
(Supreme  Court  of  California.    Feb.  25,  1893.) 
Municipal  Officer— Removal — Accusation — Br 
Whom  Presented. 

Pen.  Code,  8  889.  providing  that  when 
proceedings  are  had  for  the  removal  of  district, 
county,  municipal,  or  township  officers,  they 
may  be  commenced  by  an  accusation  in  writ- 
ing, as  provided  in  sections  758  and  772,  does 
not  authorize  a  private  person  to  tile  an  accusa- 
tion in  writing  for  the  removal  of  a  city  trus- 
tee for  official  misconduct  in  leasing  a  building 
and  letting  teams  to  the  city,  and  collecting  pay 
therefor  from  the  latter,  since  section  712  pro* 
vides  for  proceedings  on  such  accusation  for 
"charging  and  claiming  illegal  fees  for  services 
rendered  or  to  be  rendered  in  his  office,"  or  neg- 
lect "to  penorm  the  official  duties  pertaining  to 
his  office;"  and  for  other  willful  or  corrupt  mis- 
conduct the  accusation  must  be  presented  by 
the  grand  jury,  as  provided  in  section  758. 

Department  1.  Appeal  from  superior 
court,  San  Bernardino  county;  John  L. 
Campbell,  Judge. 

Action  by  Crossman  against  Lesher  for 
removal  of  defendant  from  the  office  of 
trustee  of  the  city  of  Sun  Bernardino  on 
account  of  willful  misconduct  in  office. 
From  a  judgment  for  defendant,  plaintiff 
appeals.  Affirmed. 

K.  Crossman  and  Harris  &  Gregg,  for 
appellant.  Rolfe  &  Freeman  and  Har- 
grove &  Belcher,  for  respondent. 

PATERSON,  J.   The  charges  of  the 
plnlntiff,  in  his  accusation  died  herein,  are 
of  the  same  nature  as  those  referred  to  in 
Crossman  v.  Kenniston,  32  Pac.  Rap.  448, 
v.32P.no.5— 29 


( No.  14,816,  this  day  filed .)  By  the  accusa- 
tion the  plaintiff  herein. sought,  as  in  the 
Kenniston  Case,  to  remove  the  defendant 
from  his  office  as  city  trustee.  The  matte* 
was  beard  before  another  department  of 
the  superior  court.  Judgment  was  en- 
tered in  favor  of  defendant  for  his  costs, 
and  plaintiff  has  appealed. 

Counsel  for  appellant  herein— counsel  for 
respondent  in  No.  14,816— rely  upon  a  prop- 
osition not  presented  In  the  other  proceed- 
ing. They  claim  that  under  section  889  of 
the  Penal  Code  plaintiff  is  authorized  to 
commence  and  prosecute  this  proceeding. 
That  section  reads  as  follows:  "When 
the  proceedings  are  had  for  the  removal 
of  district,  county,  municipal,  or  town- 
ship officers,  they  may  be  commenced  by 
an  accusation  or  information  in  writing, 
as  provided  in  sections  758  and  772."  We 
see  no  merit  In  this  contention.  The  sec- 
tion referred  to  simply  provides  that 
proceedings  for  removal  of  public  officers 
may  be  commenced  by  either  an  accusa- 
tion or  an  information,  as  provided  In  sec- 
tions 758  and  772.  Section  772  provides  for 
proceedings  in  the  superior  court  upon  an 
accusation  in  writing,  filed  by  any  person- 
against  any  officer,  for  " charging  and 
claiming  illegal  fees  for  services  rendered 
or  to  be  rendered  in  bis  office,"  or  neglect 
"to  perform  the  official  duties  pertaining 
to  his  office. "  It  is  not  claimed  in  this 
case  that  the  defendant  charged  orcollect- 
ed  illegal  fees,  or  that  he  has  refused  or 
neglected  to  perform  any  official  duty. 
The  accusation  charges  the  defendant  with 
an  entirely  different  kind  of  misconduct  in 
office.  When  the  proceedings  are  for  any 
willful  or  corrupt  misconduct  In  office, 
other  than  such  as  are  mentioned  in  sec- 
tion 772,  they  must  be  commenced  by  ac- 
cusation presented  by  a  grand  jury,  as 
provided  in  section  768.  It  is  only  when 
the  misconduct  complained  of  consists  in 
charging  and  collecting  illegal  fees,  or  fail- 
ure or  neglect  to  perform  the  official  du- 
ties imposed  upon  the  officer  by  law,  that 
the  prosecution  may  be  had  upon  the  com- 
plaint of  an  individual. 

Judgment  affirmed. 

We  concur:  GARODTTE,  J.;  HARRI- 
SON, J. 

(97  Cal.  411) 

.HAAS  v.  WHITTIER  et  al.  (No.- 19,020.) 
(Supreme  Court  of  California.  Feb.  25,  1893.) 
Insolvency— Preferences  —  Judgment  Non  Ob- 
stante Verdioto. 
1.  Insolvent  act  of  1880  (section  55)  forbids 
an  insolvent  to  make  any  preference  by  trans- 
fer, and  provides  that  any  transfer  of  property 
by  such  insolvent,  not  made  in  the  ordinary 
course  of  business,  shall  be  prima  facie  evi- 
dence of  fraud.  Held,  that  the  prima  facie  pre- 
sumption of  fraud  and  preference  may  be  over- 
come by  the  uncontradicted  evidence  of  the  In- 
solvent and  the  agent  of  the  creditor  who  acted 
in  the  matter  of  the  transfer,  showing  that  the 
transfer  was  made  in  good  faith,  and  that  there 
was  no  intent  to  make  or  secure  any  prefer- 
ence over  othei  creditors;  the  question  of  in- 
tent in  such  case  being  one  of  fact. 

1.  In  an  action  by  the  assignee  of  an  in- 
solvent attacking  a  transfer  by  the  insolvent 
to  a  creditor  on  the  ground  that  it  was  a  fraud- 
ulent preference,  the  jury  returned  a  general 
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verdict  for  plaintiff,  and  found  specially  that 
the  transfer  was  not  made  in  the  usual  course 
of  business;  that  it  was  not  made  to  give  the 
creditor  any  preference;  that  such  creditor  had 
no  reasonable  cause  to  believe  that  the  trans- 
fer was  made  to  prevent  the  insolvent's  prop- 
erty from  coming  into  the  hands  of  the  as- 
signee, or  to  prevent  it  from  being  distributed 
ratably  among  the  creditors.  Held,  that  judg- 
ment should  be  entered  for  defendant,  notwith- 
standing the  general  verdict;  Code  Civil  Proc. 
S  ti*25,  providing  that,  where  special  findings  are 
inconsistent  with  a  general  verdict,  the  former 
control. 

Department  t.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  by  Abe  Haas,  assignee  in  insol- 
vency of  the  estate  of  Edgar  Sessions,  an 
insolvent  debtor,  against  W.  F.  Whlttier, 
W.  P.  Fuller,  Jr.,  F.  N.  Woods,  Bryant 
Howard,  and  I.  A.  Lothian,  surviving 
partners  of  the  firm  of  Whlttier,  Fuller  & 
Co.  From  an  order  granting  a  new  trial 
and  refusing  defendant's  motion  for  judg- 
ment because  the  general  verdict  lor  plain- 
tiff was  not  supported  by  the  special  find- 
ings under  Code  Civil  Proc.  §  625,  provid- 
ing that,  where  special  findings  are  incon- 
sistent with  a  general  verdict,  the  former 
control,  defendants  appeal.  Reversed. 

The  following  ure  the  instructions  re- 
ferred to  in  the  opinion : 

The  part  of  plaintiff's  fourth  Instruction 
given  is  as  follows:  "In  determining  the 
question  of  whether  Whlttier,  Fuller  &  Co. 
had  reasonable  cause  to  believe  that  the 
debtor  was  Insolvent  at  the  time  he  made 
the  assignment,  yon  will  consider  all  the 
facts  and  circumstances  by  which  the  par- 
ties were  surrounded,  so  far  as  known  to 
them,  or  either  of  them,  or  to  their  agent, 
who  was  negotiating  the  assignment.  It 
is  not  necessary  that  positive  knowledge 
of  the  insolvency  of  the  debtor  should 
exist;  neither  is  ignorance  of  the  law  any 
excuse,  as  all  men  are  presumed  to,  and 
must,  know  the  law.  If  yon  believe  that 
the  debtor  was  at  the  time  in  such  a  con- 
dition financially  that  be  could  not  pay 
his  debts  from  bis  own  means  as  they  be- 
came due.  and  the  said  Whitter,  Fuller  & 
Co.  knew  that  fact,  or  had  reasonable 
cause  to  believe  it,  and  under  such  circum- 
stances obtained  a  transfer  of  the  proper- 
ty mentioned  in  the  complaint  in  payment 
of  their  claim,  then  yon  should  find  for  the 
plaintiff."  Tbecourt  refused  to  give  the  re- 
malnder'of  such  instruction,  which  was  as 
follows:  "And  the  fact  that  either  Sessions 
or  said  Whlttier,  Fuller  &  Co.,  or  Its  agent, 
may  have  supposed  at  the  time  that  the 
debtor  would  be  able,  in  the  course  of  time, 
to  work  ont  of  debt,  does  not  make  any 
difference  in  the  case.  The  solvency  or  in- 
solvency of  the  debtor  is  not  a  question  of 
the  possibility  of  his  paying  off  his  debts 
in  the  course  of  time,  but  it  is  a  question 
of  his  ability  to  pay  as  they  become  due  in 
the  ordinary  course  of  business,  and  the 
fact  that  a  debtor  transferred  a  large  por- 
tion of  his  property  to  one  creditor  with- 
out making  provision  for  an  equal  distri- 
bution of  Its  proceeds  to  all  of  his  cred- 
itors, and  especially  when  the  transfer  is 
made  not  in  the  due  course  of  business, 
and  is  made  under  the  pressure  of  the 
creditor,  these  are  all  facts  and  circum- 


stances to  be  considered  by  you  in  deter- 
mining whether  the  assignment  was  made 
or  Intended  as  a  preference  of  said  Whltti- 
er, Fuller  &  Co.,  and  also  in  determining 
whether  they  had  reasonable  cause  to  be- 
lieve at  the  time  that  lie  was  insolvent." 

The  following  Is  plaintiff's  fifth  instruc- 
tion, which  was  allowed:  "You  are  fur- 
ther instructed  that  a  transfer  of  a  consid- 
erable portion  of  his  property  by  Sessions 
to  said  Whlttier,  Fuller  &  Co.,  the  proper- 
ty being  of  a  different  character  from  that 
which  Whlttier,  Fuller  &  Co.  were  accus- 
tomed to  deal  in,  and  made  for  the  pur- 
pose of  satisfying  a  debt,  is  not  a  transfer 
made  in  the  usual  and  ordinary  course  of 
business;  and  a  transfer  not  in  the  ordi- 
nary course  of  business  is  priinn  facie  evi- 
dence of  fraud." 

Plaintiff's  sixth  instruction,  as  follows, 
was  refused:  "It  does  not  alter  the  case 
that  Whlttier,  Fuller  &  Co.  ucted  in  this 
matter  through  an  agent,  for,  although 
they  were  not  personally  present,  yet, 
having  acted  through  an  agent,  and  espe- 
cially as  they  have  received  the  benefit  of 
the  assignment.  It  is  in  law  the  same  as  if 
they  had  acted  personally  in  the  matter. 
And,  furthermore,  as  a  matter  of  law, 
Whlttier,  Fuller  &  Co.  bad  knowledge  of 
everything  known  to  their  agent,  and 
whatever  the  agent  had  cause  to  believe 
they  bad  cause  to  believe;  and,  therefore, 
if  you  find  that  the  agent  knew,  or  had 
reasonable  cause  to  believe,  that  Sessions 
was  insolvent  at  the  time  said  transfer 
was  made  to  said  firm,  and  that  such 
transfer  and  payment  was  made  with  a 
view  to  prevent  said  property  from  be- 
ing distributed  ratably  among  his  cred- 
itors, or  to  defeat  the  object  of,  or  in  any 
way  hinder,  impede,  or  delay  the  opera- 
tion of.  or  to  evade  any  of  the  provisions 
of  the  insolvent  act,  such  transfer  is  void, 
and  you  should  fiud  for  plaintiff  for  the 
amount  stipulated,  to  wit,  $856.99,  with 
interest  thereon  at  the  rate  of  7  per  cent, 
per  annum  from  the  26tbday  of  November, 
1887. n 

Defendants'  first,  third,  fourth,  and  fifth 
instructions  were  as  follows:  (1)  "The 
question  of  fraudulent  Intent  is  one  of  fact, 
and  not  of  law.  The  jury  are  exclusive 
judges  of  all  questions  of  fact."  (3)  "You 
are  further  instructed,  in  this  case,  no 
actual  fraud  is  charged  against  these  de- 
fendants, but  the  complaint  simply  char- 
ges that  the  assignment  in  question  was 
made  to  defendants  by  Sessions,  and  was 
accepted  by  these  defendants  with  a  view 
to  give  a  preference  to  defendants,  with  a 
view  to  prevent  the  property  so  trans- 
ferred from  coming  to  the  assignee  of  said 
Sessions  in  insolvency,  and  to  prevent  the 
same  from  being  distributed  ratably 
among  bis  creditors,  and  to  defeat  the  ob- 
jects of  the  Insolvent  act  of  18*0;  and  that 
the  defendants  bad  reasonable  cause  to 
believe,  and  knew,  that  said  Sessions  was 
insolvent,  and  that  the  transfer  was  made 
for  the  purpose  mentioned.  Now,  if  you 
believe  from  the  evidence  that  defendant 
[had  not  reasonable  cause  to  believe  as 
charged  audj  had  no  other  intent  than 
to  collect  an  honest  debt  due  them  by 
Sessions,  and  had  no  intent  of  defeating 
the  Insolvent  law,  tbenyou  must  find  for 
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the  defendants."  Said  Instruction  being 
modified  by  the  court  by  Inserting  in  said 
instruction  tbe  words  inclosed  in  brack- 
ets. (4)  "Even  If  yoo  believe  from  tbe 
evidence  that  Sessions  was  insolvent  at 
tbe  time  of  the  transfer,  and  even  if  he  did 
make  the  transfer  with  intent  to  prefer 
the  defendants  to  other  creditors,  If  you 
believe  from  tbe  evidence  that  tbe  transfer 
was  made  for  a  valid  debt  to  defendants, 
and  tbat  there  was  no  intent  on  the  part 
of  tbe  defendants  to  defeat  tbe  operation 
of  the  insolvent  law,  [and  no  reasonable 
cause  on  tbeir  part  to  believe  as  charged,! 
y on  most  find  for  tbe  defendants. "  Said 
instruction  being  modified  by  tbe  court 
by  inserting  in  said  Instruction  tbe  words 
Inclosed  in  brackets.  (5)  "  If  you  believe 
from  tbe  evidence  that  Sessions  did  not 
transfer  the  property  with  tbe  view  or  in- 
tention to  give  preference  to  defendants,  it 
makes  no  difference  wbat  were  tbe  views 
or  motives  of  the  defendants  in  receiving 
tbe  property,  or  wbat  they  suspected  or 
believed  about  the  solvency  of  Sessions; 
and  you  should  find  for  tbe  defendants." 

H.  A.  Barclay,  for  appellants.  Graves, 
O'Melveny  ft  Sbankland,  and  Chapman 
ft  Hen d rick,  for  respondent. 

PER  CURIAM.  This  Is  an  action 
brought  to  recover  a  sum  of  money, 
which  tbe  plaintiff,  as  assignee  of  an  in- 
solvent debtor,  Edgar  Sessions,  claims 
should  be  paid  him  in  bis  representative 
capacity  by  tbe  defendants,  W.  F.  Whittier 
et  al.,  by  reason  of  tbeir  having  received 
from  tbe  insolvent,  and  converted  to  their 
own  use,  certain  goods  delivered  to  tbem 
In  satisfaction  of  a  debt  due  tbe  defend* 
ants  by  the  insolvent.  The  proposition 
upon  which  the  plaintiff  based  bis  claim 
for  a  recovery  is  that  the  defendants  had 
received  tbe  property  by  a  transfer  made 
by  the  insolvent  with  the  intention  of  giv- 
ing tbem  a  preference  over  his  other  cred- 
itors. The  cause  was  tried  before  a  jury, 
and  they  gave  a  general  verdict  for  the 
plaintiff,  but  found  "No**  upon  the  special 
Issues  submitted  to  them.  Tbe  special  Is- 
sues were:  (1)  At  tbe  time  tbat  Edgar 
Sessions  transferred  to  Whittier,  Fuller  & 
Co.  the  goods  described  in  the  complaint, 
was  he  able  to  pay  bis  debts  from  his  own 
means  as  they  became  due?  (2)  Was  the 
transfer  of  said  goods  by  Sessions  to 
Whittier,  Fuller  &  Co.  made  in  the  usual 
and  ordinary  course  of  business  of  said 
■Sessions?  v3)  Did  Sessions  make  said 
transfer  with  a  view  to  give  a  preference 
to  said  Whittier,  Fuller  &  Co.?  (4)  Did 
Whittier,  Fuller  ft  Co.,  at  the  time  they 
received  said  transfer,  have  reasonable 
cause  to  believe  that  it  was  made  with  a 
view  to  prevent  Sessions'  property  from 
coming  to  his  assignee  in  insolvency?  (5) 
Did  Whittier,  Fuller  &  Co.,  at  the  time  of 
said  transfer,  have  reasonable  cause  to  be- 
lieve that  tbe  transfer  was  made  to  pre- 
vent said  property  from  being  distributed 
ratably  among  his  creditors?  The  defend- 
ants moved  tbe  court  for  a  judgment  in 
their-  favor,  because  the  general  verdict 
was  not  supported  by  tbe  special  findings, 
under  section  626,  Code  Civil  Proc.  Tbe 
plaintiff  made  a  motion  for  a  new  trial. 


and  the  court  below  considered  the  two 
motions  together,  refused  tbat  of  tbe  de- 
fendants, and  granted  tbat  of  tbe  plain- 
tiff, from  which  rulings  this  appeal  Is 
taken. 

The  real  questions  Involved  In  the  case 
are  whether  the  trial  court  was  Justified 
in  believing,  upon  the  evidence,  and  con- 
trary to  tbe  view  of  tbe  jury,  that  the 
preference  denounced  by  section  651  of  the 
insolvent  act  bad  been  given,  and  wheth- 
er such  errors  of  law  had  been  committed 
on  the  trial  as  warranted  a  new  trial. 
It  would  have  been  useless  to  have  entered 
judgment  for  the  defendants  on  the  special 
issues  found  by  tbe  jury  if  the  trial  court 
had  not  considered  tbe  evidence  sufficient 
to  support  tbe  special  findings  of  tbe  jury, 
or  had  believed  itself  to  have  committed 
errors  of  law  on  the  trial;  for,  immediate- 
ly following  tbe  order  for  judgment  for  de- 
fendants, the  court  would,  by  granting  a 
new  trial,  have  rendered  the  judgment  in- 
operative. Tbe  jury  found,  as  it  w  as  prop- 
er tbey  should,  under  tbe  evidence,  tbat 
the  transfer  was  not  made  In  the  usual 
and  ordinary  course  of  business.  This, 
of  course,  made  tbe  transaction  prima 
facie  a  preference  not  allowed  by  section 
55  of  the  insolvent  act.  But  they  also 
found,  as  we  think  justifiably  from  tbe 
evidence,  tbat  neither  of  the  parties  bad 
in  fact  any  intention  to  violate  tbe  law 
denouncing  a  preference  in  favor  of  one 
creditor  over  others.  If  the  court  was 
not  right  In  coining  to  a  different  conclu- 
sion from  the  evidence,  then  it  could  nut, 
in  tbe  exercise  of  its  discretion,  grant  a 
new  trial  on  that  ground.  As  we  look 
at  the  evidence,  it  is  all  one  way,— that 
both  parties  were  desirous  that  all  credit- 
ors should  share  alike.  This  is  shown  In 
part  by  the  fHCt  tbat  both  of  tbem  were 
willing  and  desired  that  a  general  assign- 
ment should  be  made  for  all  creditors,  and 
were  prevented  from  taking  this  course  by 
the  advice  of  an  attorney,  who  thought 


'Insolvent  Act  of  1880.  (section  55:)  "If  any 

Serson,  being  insolvent,  or  in  contemplation  of 
isolvency,  within  one  month  before  the  filing 
of  a  petition  by  or  against  him,  with  a  view  to 
ve  a  preference  to  any  creditor  or  person  hav- 
g  a  claim  against  him,  or  who  is  under  any 
liability  for  him,  procures  any  part  of  his  prop- 
erty to  be  attached,  sequestered,  or  seized  on 
execution,  or  makes  any  payment,  assignment, 
transfer,  or  conveyance  of  any  part  of  his  prop- 
erty, either  directly  or  indirectly,  absolutely  or 
conditionally,  the  person  receiving  such  pay- 
ment, pledge,  assignment,  transfer,  or  convey- 
ance, or  to  be  benefited  thereby,  or  by  such  at- 
tachment or  seizure,  having  reasonable  cause  to 
believe  that  such  person  is  insolvent,  and  that 
such  attachment,  seizure,  payment,  pledge,  con- 
veyance, transfer,  or  assignment  is  made  with 
a  view  to  prevent  his  property  from  coming  to 
his  assignee  in  insolvency,  or  to  prevent  the 
same  from  being  distributed  ratably  among  his 
creditors,  or  to  defeat  the  object  of,  or  in  any 
way  hinder,  impede,  or  delay  the  operation  of, 
or  to  evade  any  of  the  provisions  of.  this  act, 
such  transfer,  payment,  conveyance,  pledge,  or 
assignment  is  void,  and  the  assignee  may  recov- 
er the  property,  or  the  value  thereof,  as  assets 
of  such  insolvent  debtor;  and  if  such  sale,  as- 
signment, transfer,  or  conveyance  is  not  made 
in  the  usual  and  ordinary  course  of  business  of 
the  debtor,  that  fact  shall  be  prima  facto  evi- 
dence of  fraud."- 
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It  could  not  be  done.  Thecreditor's  agent 
wished  to  secure  bis  debt;  tbe  debtor 
wished  to  settle  it  in  some  way,  and  pre- 
ferred to  make  a  general  assignment;  and 
for  this,  also,  the  creditors  were  willing.  If 
tbey  were  advised  it  could  be  done;  but 
they  did  not  proceed  in  that  way,  as  they 
were  advised  to  the  contrary  by  an  at- 
torney at  law.  It  is  clear  that  there  was 
no  intent  to  make  or  to  secure  a  preference 
over  other  creditors.  The  main  idea  of 
the  insolvent  was  to  secure  all  his  credit- 
ors alike.  He  bad  his  choice  to  make  an 
assignment,  which,  nnder  the  advice  he 
had,  he  was  Justified  in  not  doing,  to  be 
attached,  which  would  render  bis  chance 
to  pay  all  bis  creditors  worse,  or  to  pay 
his  creditor  in  goods,  as  he  had  not  the 
money.  This  shows  the  contrary  of  any 
intention  on  bis  part  to  make  a  preference 
of  one  creditor  over  another.  Tbe  truth 
is,  be  seems  to  have  been  very  anxious 
to  do  the  best  be  could  for  all  his  credit- 
ors. The  creditor  had  no  ground  to  be- 
lieve that  the  debtor  Intended  to  make  any 
preference  such  as  the  law  denounced. 

Tbe  declarations  of  the  insolvent  and  the 
agent  of  Whit  tier.  Fuller  &  Co.  are  directly 
to  the  point  that  tbey  did  not  have  the 
least  Intention  of  preferring  any  creditor. 
The  insolvent  was  a  witness  for  tbe  plain- 
tiff in  this  action.  He  is  contradicted 
in  his  material  statements  by  no  witness. 
And  the  evidence  of  both  these  witnesses 
was  not  on  this  trial  given  orally  in  the 
presence  of  the  court,  but  was,  by  agree- 
ment, read  from  the  transcript  of  the  case 
made  up  when  it  was  in  this  court  on  a 
former  appeal.  25Pac.Rep.917.  There  was 
nothing,  then,  in  their  manner  or  appear- 
ance (as  the  court  did  not  have  tbem  be- 
fore It)  which  could  have  influenced  that 
trlbuual  to  disbelieve  their  positive  state- 
ments, and  we  perceive  nothing  in  tbe  cir- 
cumstances to  raise  any  such  disbelief. 
The  presumption,  prima  facie,  which  tbe 
law  makes  from  tbe  unusual  nature  of  tbe 
transfer  is  entirely  done  away  with  by 
tbe  testimony  of  thesetwo  uncontradicted 
witnesses,  and  the  Jury  was  right  in  Its 
special  findings.  Tbe  court  below  had, 
therefore,  no  legal  ground  to  doubt  the 
correctness  of  their  conclusion,  and  should 
not  have  done  so. 

Tbe  question  then  recurs,  what,  if  any, 
were  the  errors  in  law  committed  by  the 
trial  court?  That  tribunal  should  not 
have  directed  a  verdict  for  the  plaintiff,  as 
tbe  respondent  contends  it  should,  for  the 
question  of  intent  to  make  a  fraudulent 
preference,  denounced  by  the  statute,  was 
one  of  fact.  Bull  v.  Bray,  89  Cal.  298,  26 
Pac.  Hep.  873.  And,  as  we  have  seen,  there 
was  no  evidence  except  the  prima  facie 
presumption,  which  was  entirely  done 
away  with,  to  support  any  such  theory 
of  the  case  as  the  plaintiff  contends  for. 

Tbe  next  contention  of  respondent  in 
support  of  tbe  court's  action  is  that 
the  court  erred  In  striking  out  a  portion 
of  the  fourth  instruction.  Tbe  matter 
which  It  was  proper  should  be  contained 
therein  as  an  instruction  in  the  part 
stricken  out  was  fully  covered  by  the  fifth 
instruction  for  the  plaintiff  and  the  part 
of  the  fourth  given.  The  matter  concern- 
ing tbe  responsibility  of  Wbittier,  Fuller 


&  Co.  for  the  acta  of  their  agent  in  the 
plaintiff's  sixth  instruction  was  sufficient- 
ly explained  In  tbe  plaintiff's  fourth  in- 
struction granted,  and  the  balance  of 
what  was  refused  was  given  by  the  court 
in  the  first  instruction  for  plaintiff.  We 
perceive  no  objection  to  the  first  instruc- 
tion given  for  defendants.  It  is  sustained 
by  BuU  v. Bray, 89 Cal.  298,  28 Pac.  Rep. 873. 
Neither  do  we  perceive  any  valid  objec- 
tion to  tbe  third  and  fourth  Instructions 
asked  and  given  for  defendants.  The  fifth 
instruction  lain  accordance  with  tbe  law 
of  this  case,  as  settled  by  the  appellate 
court  in  87  Cal.  618.  26  Pac.  Rep.  917. 

It  Is  further  claimed  that  tbe  Jury  found 
contrary  to  tbe  fourth  Instruction  given 
by  the  court  for  tbe  plaintiff,  and  therefore 
the  new  trial  should  have  been  granted. 
Taking  all  tbe  Instructions  together,  such 
was  not  the  effect  of  the  findings  by  the 
Jury.  They  were  not  told  by  tbe  instruc- 
tion last  mentioned  to  find  for  the  plain- 
tiff at  all  events,  but  that,  if  they  believed 
certain  facta  existed,  or  things  bad  been 
done  by  defendants,  tbey  would  find  for 
plaintiff;  and  tbe  basis  on  which  this  in- 
struction Is  placed  as  one  element  necessa- 
ry to  show  a  wrongful  Intent  is,  did  de- 
fendants know,  or  have  reasonable  cause 
to  believe,  tbe  debtor  was  insolvent  when 
tbey  took  the  transfer?  But  the  insol- 
vency of  tbe  debtor,  known  to  the  cred- 
itor when  be  took  tbe  transfer,  was  not 
the  only  condition  on  which  the  Jury  were 
told  that  they  could  find  for  plaintiff. 
Taking  all  tbe  instructions  together,  and 
interpreting  them  fairly,  tbe  Jury  had  the 
riKbt,  if  the.  evidence  warranted,  to  find 
tbat  tbe  defendants  and  tbe  debtor  had 
no  intent  to  make  a  preferences  violation 
of  section  55  of  the  Insolvent  act.  This 
they  did  find  in  effect,  and  in  so  doing 
tbey  did  not  violate  tbe  instructions  of 
the  court.  We  think  that  tbe  court  below 
should  not  have  granted  a  new  trial,  but 
should  have  rendered  Judgment  for  the 
defendants  on  tbe  special  findings,  and 
therefore  the  order  granting  a  new  trial  is 
reversed,  and  tbe  court  below  directed  to 
enter  Judgment  for  defendants  as  herein 
indicated. 


(97  CM.  388) 

NORTON  v.  ATCHISON,  T.  &  S.  F.  R  CO. 
(No.  14,614.) 

(Supreme  Court  of  California.  Feb.  25,  1893.) 

Judgment  by  Default— Failure  to  Sebvb  Bum-  ■ 
Moss  —  Sbttinq  Aside  on  Motion  —  Offeb  to 
Plead— Affidavit  of  Mkrits  —  Evidence. 

1.  Code  Civil  Proc.  §  473,  providing  that  a 
court  may  relieve  a  party  from  a  judgment 
taken  against  him  "through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,"  has 
no  application  to  a  motion  to  set  aside  a  judg- 
ment by  default  for  want  of  service  of  sum- 
mons, and  hence  such  motion  need  not  be  ac- 
companied by  any  affidavit  of  merits,  nor  need 
defendant  offer  to  appear,  and  plead  to  the 
merits. 

2.  Whece  a  judgment  is  entered  by  default 
against  a  nonresident  defendant,  who  has  not 
been  personally  served  with  summons  within 
this  state,  the  court  has  power  to  set  it  aside 
on  a  motion  in  the  same  action,  if  such  mo- 
tion is  made  within  a  reasonable  time,  and  an 
independent  action  need  not  be  brought. 
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3.  Ten  days  after  the  rendition  of  such 
judgment  is  a  reasonable  time  within  which 
to  file  such  motion. 

4.  Where,  on  the  hearing  of  such  motion, 
the  evidence  is  conflicting  as  to  whether  or 
not  defendant  was  served  within  the  state,  a 
finding  that  such  service  was  not  made  will  not 
be  disturbed. 

In  bank.  Appeal  from  superior  court, 
8au  Diego  county;  George  Puterbaugb, 
Judge. 

Action  by  C.  V.  Norton  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad 
Company.  After  Judgment  for  plaintiff  by 
default,  defendant  appeared,  and  moved 
to  set  aside  the  Judgment  on  the  ground 
that  there  was  no  legal  service  of  sum- 
mons. An  order  granting  said  motion 
was  affirmed  In  department.  Affirmed. 

William  Fuller,  for  appellant.  A.  Brun- 
son  and  Hunsaker,  Brltt  &  Goodrich,  for 
respondent. 

McFARLAND,  J.  This  Is  an  appeal  by 
plaintiff  from  an  order  of  thesuperiorcourt 
granting  a  motion  of  defendant  to  quash 
the  service  of  sum  noons,  to  set  aside  and 
vacate  the  default  of  defendant,  and  to  set 
aside  and  vacate  the  Judgment  which  had 
been  entered  In  the  case  in  favor  of  plain- 
tiff.  The  appeal  was  heard  in  department 
2,  and  the  order  of  the  court  below  was 
there,  upon  an  opinion  prepared  by  Belch- 
er, C,  affirmed.  80  Pac.  Rep.  585.  Upon 
a  petition  by  appellant,  urging  strongly 
that  there  was  no  authority  in  the  court 
to  grant  said  motion,  a  bearing  was  or- 
dered in  bank.  After  a  further  and  full 
consideration  of  the  point  made,  we  are 
satisfied  that  a  correct  conclusion  was 
reached  In  department.  The  respondent 
Is  a  corporation  formed  under  the  laws  of 
Kansas,  and  having  its  principal  place  of 
business  in,  and  being  a  resident  of,  that 
state.  The  action,  which  is  In  personam, 
was  commenced  in  San  Diego  county,  and 
the  sheriff  of  thut  county  returned  that  he 
had  personally  served  the  summons  on  the 
19th  of  November,  1890,  on  K.  H.  Wade, 
general  manager  of  defendant,  "by  deliv- 
ering to  said  defendant  personally,  in  the 
county  of  San  Diego,  a  copy  of  said  sum- 
mons, "etc.  No  appearance  having  been 
made  by  respondent  witbin  10  days,  its  de- 
fault was  entered  by  the  clerk  on  the  1st 
day  of  December,  1890.  On  the  3d  day  or 
December,  1890,  Judgment  was  entered  by 
the  court  against  defendant,  the  judgment 
reciting  that  defendant  had  been  regularly 
served  with  summons.  Within  10  days 
thereafter,  to  wit,  on  December  12, 1890. 
respondent,  by  its  attorneys,  served  and 
filed  a  notice  that  "the  defendant  in  the 
above-entitled  action  will  appear  for  the 
purpose  of  this  motion  only,  and  for  no 
other  purpose,  and  will  move  the  court  to 
set  aside  and  recall  the  execution  hereto- 
fore issued  in  this  case,  and  to  set  aside 
the  judgment  and  default  heretofore  en- 
tered on  the  1st  day  of  December,  1890,  and 
to  quash  service  of  summons  herein,  upon 
the  ground  that  said  service  is  not  such 
as  is  authorized  by  law,  and  that  suld 
court  has  no  Jurisdiction  of  defendant  to 
enter  said  default  or  judgment,  and  that 
the  same  is  void."  Affidavits  were  filed 
by  both  parties  on  the  hearing  of  this  mo- 


tion, but  appellant  objected  to  the  enter- 
tainment of  any  such  affidavits  on  the 
part  of  respondent.  On  the  23d  of  Jan. 
uary,  1891,  the  court  granted  a  motion 
quash  I  iin  the  service  of  the  summons,  va- 
cating the  judgment,  etc.  From  that  or- 
der plaintiff  appeals. 

It  is  contended  strenuously  by  appellant 
that  such  a  motion  can  be  maintained 
only  when  based  upon  section  47S  of  the 
Code  of  Civil  Procedure;  that  this  motion 
Is  not  based  upon  that  section,  and  Is  not 
accompanied  by  any  affidavit  of  merits, 
wbich  affidavit  has  been  held  to  be  neces- 
sary when  proceeding  under  the  section ; 
add  that  under  that  section  a  party  can 
be  relieved  only  upon  an  offer  to  appear 
and  plead  to  the  merits.  Appellant  relies 
on  this  point  upon  People  v.  Harrison,  84 
Cal.  608,  24  Pac  Rep.  811 ;  People  v.  Greene, 
74  Cal.  400,  16  Pac.  Rep.  197;  People  v. 
Goodhue.  80  Cal.  200,  22  Pac.  Rep.  66.  and 
some  other  cases  cited.  But  the  casea 
cited  go  no  further  than  to  bold  that  a 
motion  to  vacate  a  Judgment  cannot  be 
made  after  the  expiration  of  six  months, 
or,  with  respect  to  one  ground  for  setting 
aside  the  default,  after  one  year,  unless  it 
be  void  on  Its  face.  The  recent  case  of 
Jacks  v.  Balder.,  (Cal.;  filed  December  28, 
1892,)  81  Pac.  Rep.  899.  might  also  be  cited 
in  support  of  what  appellant  deems  to  be 
the  correct  position.  But  those  author- 
ities relate  to  cases  which  come  clearly 
'within,  or  should  have  been  brought  un- 
der, the  provisions  of  said  section  478. 
The  main  provision  of  that  section  is  that 
a  court  may  relieve  a  party  from  a  judg- 
ment taken  against  him  "through  bis  mis- 
take. Inadvertence,  surprise,  or  excusable 
neglect;"  and  It  is  quite  clear  that  the 
provision  juBt  quoted  has  no  application 
to  the  ground  upon  which  respondent 
moved  in  the  case  at  bar.  Defendant  here 
Is  not  asking  relief  from  Its  neglect,  or  mis- 
take, or  default  of  any  character.  Its  con- 
tention Is  that  the  court  has  no  jurisdic- 
tion over  it.  and  no  power  to  compel  It  to 
answer  to  the'  action.  It  does  not  ask  to 
be  allowed  to  come  In  and  answer,  but 
contends  that  in  its  situation  it  cannot  be 
called  upon  to  answer;  therefore  there 
can  be  demanded  of  it  no  affidavit  of  mer- 
its. In  the  cases  cited  the  parties  making 
application  to  set  aside  the  judgment  con- 
fessed some  neglect  or  misconduct  from 
which  they  sought  to  be  relieved,  and  thus 
come  clearly  witbin  the  provisions  of  said 
section,  and,  of  course,  were  compelled  to 
comply  with  the  provisions  of  the  section 
under  the  construction  wbich  the  court 
bad  given  them.  Moreover,  they  were  resi- 
dents  of  the  state,  and  within  the  terri- 
torial jurisdiction  of  her  courts;  while  in 
the  case  at  bar  respondent  is  a  non-resi- 
dent, and  beyoud  such  jurisdiction,  except 
so  far  as  the  stutute  of  this  state  can  pro- 
vide, and  has  provided, for  Jurisdiction  un- 
der special  circumstances.  It  was  clearly, 
then,  the  duty  of  the  court  to  quash  the 
service  of  the  summons,  when  it  appeared 
to  it  that  the  return  of  such  service  was 
false;  and  the  vacating  of  the  judgment 
was  an  Incident  which  necessarily  fol- 
lowed, provided  that  the  proceeding  by 
motion  by  which  this  result  was  sought 
to  be  accomplished  was  a  proper  one.  In 
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Freeman  on  Judgments  (commencing  at 
paragraph  105)  there  is  a  chapter  on  "Va- 
cating Judgments  under  statutes,"  and 
various  statutes  of  different  states,  sim- 
ilar to  section  473  of  our  Code,  are  re- 
viewed, and  the  distinction  between  pro- 
ceedings under  those  statutes  and  proceed- 
ings independent  of  them  is  stated ;  and  in 
paragraph  108  the  author  says:  "In  all 
cases  an  affidavit  of  merits  must  he  made 
and  filed,  except  where  It  appears  that  the 
court  had  never  acquired  jurisdiction  of 
the  moving  party,  and  that  its  judgment 
against  him  is  void ;  but  in  this  class  of 
cases  he  i9  entitled  to  relief  independently 
of  those  statutes."  In  Bell  v.  Thompson, 
19  Cal.  707,  the  court  makes  this  same  dis- 
tinction,—section  6S  of  the  practice  act  be- 
ing at  the  time  of  that  decision  the  same 
substantially  as  the  present  section  473  of 
the  Code;  and  also  in  People  v. Greene, su- 
pra, in  Society  v.  Thome, 67  Cal.  53,  7  Pac. 
Rep.  36,  and  other  cases.  See,  also,  Ladd 
v.  Stevenson,  112  N.  Y.  325,  19  N.  E.  Rep. 
842,  and  Dobbins  v.  McNamara,  113  Ind. 
54, 14  N.  E.  Rep.  887.  In  Cowles  v.  Hayes, 
69  N.  C.  410,  the  court,  in  discussing  a  mo- 
tion similar  to  that  in  the  case  at  bar, 
say :  "The  motion  is  not  made  under  sec- 
tion 133,  Code  Civil  Proc.  The  plaintiff 
does  not  ground  bis  claim  to  relief  on  bis 
own  mistake,  inadvertence,  surprise,  etc., 
but  heputs  it  on  the  ground  that  the  judg- 
ment of  which  he  complains  was  Irregular, 
and  against  the  course  and  practice  of  the 
court." 

Appellant  contends  that  there  should 
have  been  an  independent  action  brought 
to  set  aside  the  judgment,  but  we  do  not 
think  so.  The  general  common-law  rule 
Is  that  courts  have  power  over  their  judg- 
ments during  the  entire  term  at  which 
they  are  rendered,  and  may  vacate  them 
on  motion.  Free  in.  Judgm.  §  90  et  seq. 
Many  of  the  courts  have  vacated  judg- 
ments after  the  expiration  of  the  term, 
but  it  was  established  in  California  that 
such  jurisdiction  was  exhausted  at  the 
close  of  the  term,  unless  kept  alive  by 
some  motion  or  appropriate  proceeding 
during  the  term.  Bell  v.  Thompson,  19 
Cal.  706;  Shaw  v.  McGregor,  8  Cal.  621 ; 
Robb  v.  Robb,  6  Cal.  21 ;  Baldwin  v.  Kra- 
mer, 2  Cal.  582.  Under  our  present  system 
terms  of  court  are  abolished,  and  a  mo- 
tion to  set  aside  a  judgment  would  have 
to  be  made  within  a  reasonable  time, 
(People  v.  Greene,  supra,)  and  perhaps, 
following  the  analogy  of  section  473,  six 
months  might  be  considered  the  extent  of 
a  reasonable  time  for  any  motion;  but, 
however  that  may  be,  there  is  no  question 
in  the  case  at  bar  as  to  reasonable  time, 
because  the  motion  was  made  within  10 
days  after  the  judgment.  It  is  admitted 
that  a  motion  to  vacate  a  judgment  is  a 
direct,  and  not  a  collateral,  attack;  and 
if.  as  we  hold,  a  motion  was  the  proper 
proceeding  in  this  case,  of  course  any  fact 
going  to  show  the  invalidity  of  the  judg- 
ment could  be  presented  at  the  hearing  of 
such  motion.  Where  a  return  shows  that 
a  nonresident  was  personally  nerved  with 
summons  within  the  state,  and  it  is  made 
to  appear  to  the  court  that  such  return 
was  false,  it  would  be  strange  if,  within 
a  reasonable  time,  the  court  could  not, 


upon  application,  set  aside  the  service,  or 
the  false  return  of  service,  and  vacate  the 
judgment.  There  Is  no  reason  why,  lu 
such  a  case,  the  nonresident  should  be  put 
to  the  necessity  of  an  Independent  action. 
We  hold,  therefore,  that,  where  a  nonresi- 
dent has  not  been  personally  served  within 
the  state,  the  court  has  power,  within  a 
reasonable  tira?,  when  it  finds  that  it  has 
been  deceived  by  a  false  return  of  such  serv- 
ice within  the  state,  to  quash  the  service 
of  summons,  and  vacate  the  judgment. 
This  is  as  broad  a  statement  of  the  rule  as 
the  farts  of  this  case  require;  and,  so 
holding,  we  think  that  the  order  of  the 
court  below  should  be  affirmed. 

With  respect  to  the  question  of  fact 
whether  or  not  the  respondent  in  the  case 
at  bar  was  served  within  the  state,  the  ev- 
idence before  the  lower  court  was  conflict- 
ing, and  we  would  not  be  warranted  in 
disturbing  the  finding  of  the  court  as  to 
that  fact.  Upon  this  point  we  are  satis- 
fled  with  the  said  opinion  prepared  by 
Commissioner  Belcher  In  department.  The 
order  appealed  from  is  affirmed. 

We  concur:  PATERSON,  J.;  DE  HA- 
VEN, J. ;  HARRISON,  J. 

BEATTT,  C.  J.,  (concurring.)  Before 
terms  of  court  were  abolished  It  Is  clear 
that  a  default  judgment  entered  upon  a 
false  return  of  personal  service  of  sum- 
mons could  have  been  set  aside  upon  mo- 
tion made  within  the  term.  The  abolition 
of  terms  cannot  be  held  to  have  abolished 
the  remedy  by  motion,  but  ouly  the  limita- 
tion of  time  within  which  the  motion 
must  be  made:  and  If,  under  section  473, 
Code  Civil  Proc,  a  defendant  may  be  re- 
lieved on  motion  from  a  default  judgment 
taken  against  him  through  his  mistake  or 
excusable  neglect,  provided  his  motion  is 
made  within  a  reasonable  time,  not  ex- 
ceeding six  months,  a  fortiori  he  should 
be  relieved  on  motion  made  within  the 
name  time,  when  he  has  been  guilty  of  no 
neglect.  None  of  the  decisions  cited  are 
in  conflict  with  this  view.  They  merely 
hold  that  judgment  will  not  be  vacated 
upon  motion  made  after  the  lapse  of  the 
prescribed  period  unless  It  is  void  upon  its 
face,  which  is  quite  consistent  with  the 
proposition  that  a  motion  made  within 
the  statutory  period  may  be  granted  as 
well  when  the  defendant  is  wholly  with- 
out fault  as  when  be  has  been  guilty  of 
neglect,  mistake,  etc.  As  to  the  condi- 
tions upon  which  the  order  should  be 
made,  the  statute  only  requires  the  impo- 
sition of  such  terms  as  may  be  just;  and 
when,  as  in  this  case,  the  court  finds  that 
the  defendant  has  never  beeu  brought 
within  its  jurisdiction,  it  would  not  be 
just  to  require  It  to  answer  to  the  merits, 
or  to  make  an  affidavit  of  merits.  Upon 
these  grounds  I  concur  in  the  judgment. 


(97  Cal.  384) 

DARBY  v.  ARROWHEAD  HOT  SPRINGS 

HOTEL  CO.   (No.  19,101.) 
(Supreme  Court  of  California.  Feb.  25,  1893.) 
Parol  Evidence. 
In  an  action  against  a  corporation  to 
recover  money  it  appeared  that  plaintiff  had 
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been  a  stockholder  in  the  corporation,  and  had 
made  advances  to  it  to  the  amount  sued  for; 
that  he  had  transferred  bis  stock  and  interest 
in  defendant  corporation  to.  other  stockholders 
therein  by  a  written  instrument  which  recited 
that  he  sold  "all  right,  title,  and  interest  of 
whatsoever  nature  in  and  to  nil  property 
*  *  *  hitherto  and  now  belonging  to  de- 
fendant, including  all  "claims  and  advances." 
Held,  that  parol  evidence  was  admissible  to 
show  to  whom  the  claim  for  "advances"  men- 
tioned in  the  instrument  belonged,  and  that 
they  were  those  which  formed  the  basis  of  the 
action. 

Department  1.  Appeal  from  superior 
court.  San  Bernardino  county;  John  L. 
Campbell,  Judge. 

Action  by  R.  R.  Darby  against  the  Ar- 
rowhead Hot  Springs  Hotel  Company  for 
money  loaned.  From  a  Judgment  for  de- 
fendant, plain  tin*  appeals.  Affirmed. 

Holloway  &  Keudrick  and  Ray  Billings- 
ley,  for  appellant.  Chapman  &  Hendrick 
and  H.  C.  Rolfe,  for  respondent. 

PER  CURIAM.  The  plaintiff.  R.  R.  Dar- 
by, brought  this  action  to  recover  a  cer- 
tain sura  of  money  from  the  defendant, 
an  hotel  corporation,  claimed  by  him  to 
have  been  loaned  to  the  corporation. 
The  defendant  denied  all  the  allegations  of 
the  complaint,  except  that  the  defendant 
was  a  corporation ;  and  for  a  further  and 
separate  defense  alleged  that  before  the 
commencement  of  this  action  the  plaintiff 
had  sold  and  transferred  to  other  parties, 
every  indebted  Den*  due  by  the  defendant 
to  the  plaintiff,  which  included  the  present 
demand;  and  that  at  the  time  the  action 
was  brought  the  plaintiff  was  not  the 
owner  or  holder  of  any  demand  against 
the  defendant.  The  court  below  found  all 
the  allegations  of  the  answer  to  be  true, 
and  rendered  Judgment  in  favor  of  defend- 
ant for  costs,  etc.  From  that  Judgment, 
and  from  an  order  refusing  a  new  trial, 
this  appeal  is  taken. 

The  maiu  ground  assumed  by  the  plain- 
tiff and  appellant  for  a  reversal  of  the 
Judgment  and  order  is  that  the  court 
erred  in  the  admission  In  evidence  of  a 
certain  deed  from  the  plaintiff  to  three 
other  persons,  who  were  stockholders  in 
the  hotel  corporation.  The  objection 
made  was  that  the  evidence  proffered  was 
irrelevant  and  immaterial,  and  not  respon- 
sive to  any  of  the  pleadings  in  the  case. 
If  It  Is  sufficiently  appears  from  the  recitals 
of  thlsinstruraent  that  the  plaintiff's  claim 
against  the  hotel  corporation  for  loaned 
money  was  transferred  and  assigned  to 
the  three  persons  named  in  that  instru- 
ment as  transferees,  then,  of  course,  the 
deed  was  relevant  and  material  to  the  is- 
sues raised  in  the  pleading.  To  our  minds 
the  recitals  above  adverted  to,  taken  in 
connection  with  the  circumstances  of  the 
transfer  proved  by  the  plaintiff  himself, 
make  it  clear  that  it  was  intended  by 
thatinntrument  to  sell  and  transfer  to  the 
three  parties  above  named  the  demand 
against  the  hotel  corporation,  which  is 
the  basis  of  plaintiff's  action.  The  lan- 
guage describing  a  part  of  the  property, 
and  which  affects  the  matter  in  hand,  runs 
thus:  "And  also  all  right,  title,  and  Inter- 
est of  whatsoever  nature  in  and  to  ail 
property,  real,  personal,  and  mixed,  in  Sau 


Bernardino  county,  hitherto  and  now  be- 
longing to  the  Arrowhead  Hot  Springs 
Hotel  Company,  a  corporation,  including 
all  furniture  and  fixtures,  insurance,  pa- 
pers, stock,  books  of  account,  bills  receiv- 
able, accounts,  claims,  aud  advances, 
business  and  good  will."  The  plaintiff  had 
shown  by  evidence  that  he  was  a  stock- 
holder in  the  corporation;  and  that  he 
had  made  to  it  loans  and  advances  to  the 
amount  he  sued  for;  thut  the  other  stock- 
holders, four  in  number,  had  also  made 
such  loans,  and  that  he  had  sold  his  stock 
and  Interest  in  the  hotel. company  proper- 
ty by  instrument  of  writing  to  the  three 
grantees  in  the  deed.  The  instrument  in 
question  was  certainly  not  one  by  the 
terms  of  |which  the  transferees  and  pur- 
chasers were  selling  any  stock  or  claims 
for  the  money  they  had  loaned  or  ad- 
vanced. The  hotel  corporation  did  not 
have  and  could  not  have  belonging  to  it 
any  shares  of  stock  which  It  could  sell  or 
transfer;  neither  could  such  a  corporation 
have  any  claims  for  money  advanced  or 
loaned.  Therefore  it  is  very  clear  that  the 
only  other  person  or  party  to  this  instru- 
ment who  had  any  stock  or  claim  for  ad- 
vances, which  he  transferred  or  could 
transfer,  was  the  plaintiff.  It  does  not 
appear  from  the  language  of  the  instru- 
ment, therefore,  with  absolute  certainty, 
to  whom  the  "advances"  mentioned  in 
the  deed  belonged:  but,  taking  the  evi- 
dence of  the  plaintiff  that  he  had  made  ad- 
vances of  money  as  a  stockholder,  and 
that  of  the  transferees  of  the  plaintiff's  in- 
terest in  the  hotel  company,  it  is  plain 
that  the  advances  intended  to  be  trans- 
ferred were  those  which  formed  the  basis 
of  this  action.  The  argument  suggested 
by  the  appellant  against  this  view  of  the 
matter  is  that  the  language  of  the  deed  as 
affecting  these  "advances"  is  too  plain  to 
admit  of  any  explanation  whatever;  that 
it  is  there  distinctly  asserted  that  these 
advances  belonged  to  the  hotel  company, 
and  therefore  no  explanation  by  parol 
could  be  admitted  which  could  vary  the 
meaning  of  thut  language.  But,  as  we 
have  seen,  such  an  hotel  corporation  could 
not,  according  to  the  rules  of  law,  ad- 
vance money  to  any  one,  as  a  bank  or 
commission  merchant  could;  therefore  it 
appears  on  the  face  of  the  instrument  itself 
that  such  advances  made  to  some  one 
could  not  belong  to  the  corporation. 
"Courts  cannot  adopt  a  construction  of 
any  legal  instrument  which  shall  do  vio- 
lence to  the  use  of  language  or  the  rules  of 
law."  2  Pars.  Cont.  (7th  Ed.)  p.  495. 
This  being  so,  it  seems  pertinent  to  show 
in  this  matter  what  advances  were  trans- 
ferred by  tne  deed,  and,  as  it  were,  identi- 
fy to  whom  they  belonged  when  the  In- 
strument was  executed,  and  thus  to  ex- 
plain this  language  of  the  contract  by  ref- 
erence to  the  circumstances  under  which 
it  was  made.  Code  Civil  Proe.  §§  1H47, 1856- 
18GU;  Brewster  v.  Lathrop.  15  Cal.  21:  2 
Pars.  Cont.  (7th  Ed.)  p.  550.  It  will  be  ob- 
served here,  also,  that  the  corporation 
against  which  this  suit  is  brought  is  not  a 
party  to  theinstrutnent  offered  in  evidence. 
The  three  stockholders  to  whom  the  trans- 
fer was  made,  and  the  fourth,  who  made 
it,  are  the  sole  parties.   The  fifth  stock- 
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bolder  la  not  a  party  In  privity  with  them 
Id  the  matter.  It  would  seem,  therefore, 
tbat  the  strictness  of  the  rale  against  the 
Admission  of  parol  evidence  to  explain 
this  contract  should  be  relaxed  in  a  case 
like  this.  " In  soch  cases  mnch  of  tne  rea- 
son which  prohibits  the  Introduction  of 
extrinsic  evidence  falls,  and  with  it  the 
prohibition  falls."  2  Pars.  Cont.  (7th  Ed.) 
p.  687.  We  therefore  think  tbat  the  deed 
and  the  evidence  explanatory  of  It  were 
admissible.  There  being  no  prejudicial 
error  shown  by  the  record,  the  Judgment 
and  order  are  ufflrmed. 


a  With.  634) 

SPOKANE  ST.  BY.  CO.  v.  CITY  OF  SPO- 
KANE} at  si. 

(Saprem*  Court  of  Washington.  Jan.  81, 1893.) 

Municipal  Corporations  —  Control  op  Struts 
— Interfering  with  Strbbt  Railroad. 

1.  Spokane  City  Ordinance,  authorizing  the 
street-railway  company  to  construct  its  tracks 
in  the  streets,  provided  that  "nothing  herein 
shall  be  deemed  or  construed  to  mean  that  the 
city  relinquishes  any  of  its  rightful  authority 
ever  the  streets,  •  •  •  but  the  city  •  •  • 
shall  have  *  *  •  full  power  *  •  •  to 
enter  upon  said  streets,  or  any  part  thereof,  for 
*  *  *  the  construction  of  sewers  or  other 
public  works."  Held,  where  the  company  con- 
structed its  tracks  in  the  center  of  a  street, 
that  the  city  could  thereafter  construct  a 
sewer  in  the  center  of  the  street,  even  though 
there  was  room  on  either  side  of  the  track  to 
permit  Its  construction  without  interfering 
with  the  railway. 

2.  In  a  proceeding  by  a  street-railway  com- 
pany to  restrain  a  city  from  building  a  sewer 
in  the  center  of  the  street  occupied  by  plain- 
tiffs track,  the  allegation  of  the  complaint  re* 
lied  on  to  show  that  defendant  was  proceeding 
unreasonably  in  the  prosecution  of  the  work, 
and  unnecessarily  interfering  with  plaintiff's 
rights,  was  that  "said  sewer  can  be  construct- 
ed ha  the  center  of  said  street,  if  necessary, 
without  injuring  plaintiff's  property,  and  with- 
out interfering  with  the  operation  of  plain- 
tiff's street  railway."  Held,  where  there  was 
no  allegation  of  defendant's  proceeding  wan- 
tonly or  maliciously,  that  the  presumption  that 
It  was  proceeding  properly  was  not  negatived, 
and  the  complaint  failed  to  state  a  cause  of  ac- 
tion. 

Appeal  from  superior  conrt,  Spokane 
county;  W.  G.  Langrord,  Judge. 

Action  by  the  Spokane  Street-Rail  way 
Company  against  the  city  of  Spokane  and 
R.  A.  Jones.  From  a  Judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff 
appeals.  Affirmed. 

Turner,  Graves  &  McKinstry  and  Kin- 
nalrd  &  Happy,  for  appellant.  P.  F. 
Qulnn,  City  Atty.,  for  respondents. 

HOYT,  J.  Plaintiff  brought  an  action 
against  the  defendants,  and  sought  to  re- 
strain them  from  proceeding  with  the  con- 
struction of  a  certain  sewer,  for  the  rea- 
son tbat  In  the  prosecution  of  the  work  by 
the  contractor,  In  accordance  with  the 
plans  and  specifications  therefor,  the  rail- 
way of  the  plaintiff,  and  the  operation  of 
the  same,  would  be  greatly  interfered  with. 
The  superior  court  sustained  a  demurrer 
to  the  complaint,  and,  plaintiff  electing  to 
stand  thereon,  judgment  of  dismissal  was 


rendered,  from  which  It  has  prosecuted 

this  appeal. 

Two  questions  are  presented  by  the  rec- 
ord for  our  decision:  First,  had  the  city 
tbe  right  to  construct  its  sewer  along  the 
street  in  question,  in  the  center  thereof, 
notwithstanding  the  fact  tbat  there  was 
room  upon  either  side  of  tbe  track  of  the 
plaintiff  to  permit  of  Its  construction  with- 
out Interfering  therewith?  and,  secondly, 
if  it  bad  such  right,  were  the  allegations 
of  the  complaint  sufficient  to  show  that  in 
the  prosecution  of  tbe  work,  as  proposed, 
tbe  rights  of  the  plaintiff  would  be  unrea- 
sonably Interfered  with? 

As  to  tbe  first  question  above  suggested, 
it  maybe  stated, as  a  general  proposition, 
well  established  by  the  authorities,  that 
a  city  has  absolute  control  over  its 
streets,  and  every  part  thereof,  for  the 
purpose  of  constructing  sewers,  or  mak- 
ing other  Improvements  which  tbe  welfare 
of  the  city  demands;  and  unless  there  la 
some  special  allegation  which  shows  tbat 
a  different  rule  prevails  as  to  tbe  street  in 
question,  this  general  rule  must  be  held  to 
establish  the  affirmative  of  said  proposi- 
tion. In  our  opinion  tbe  grant  of  a  fran- 
chise to  a  street-railway  company,  to  con- 
struct and  operate  Its  road  along  any 
highway  of  tbe  city,  would  be  subject  to 
this  general  rule,  even  although  there  was 
no  reservation  of  any  rights  of  the  city  fat 
the  ordinance  by  which  sncb  franchise 
was  granted.  But  we  are  not  called  upon 
to  decide  as  to  this,  for  tbe  reason  that.  In 
the  ordinance  by  which  the  plaintiff  was 
authorised  to  construct  its  said  road, 
there  was  an  ample  reservation  of  the 
rights  of  the  city.  Section  10  of  said  or- 
dinance is  substantially  as  follows:  w  Noth- 
ing herein  contained  shall  be  deemed  or- 
construed  to  mean  that  tbe  city  relin- 
quishes any  of  Its  rightful  authority  over 
tbe  streets,  or  any  parts  of  them ;  but  the 
city,  by  its  agents,  officers,  or  contractors, 
shall  have  and  retain  its  full  power  and 
authority  to  enter  upon  said  streets,  or 
any  -part  thereof,  for  the  laying  of  gaa 
pipes,  water  pipes,  the  construction  of 
sewers,  or  other  public  works."  And  It 
will  be  seen  therefrom  tbat  tbe  rights  of 
the  city  are  fully  protected,  and  tbat  the 
right  to  thus  control  Its  streets  must  be 
held  to  have  been  preserved  as  well  In 
tbat  portion  thereof  covered  by  tbe  tracks 
of  tbe  plaintiff  as  In  any  other.  If  each 
had  not  been  the  Intention,  there  would 
have  been  no  need  of  tbe  provision  that 
the  rights  granted  the  plaintiff  were  sub- 
ject to  the  rightful  authority  of  the  city 
-to  enter  upon  said  streets,  or  any  part 
thereof,  for  the  construction  of  sewers,  etc 
It  is  clear  that  without  such  reservation 
tbe  city  could  enter  upon  the  parts  of  tha 
street  not  covered  by  the  tracks,  and,  to 
give  any  force  to  such  reservation  at  all. 
It  must  be  held  to  refer  to  tbat  portion  of 
tbe  street  thus  covered.  Tbe  city,  then, 
bad  tbe  right  to  construct  tbe  sewer  in  the 
center  of  the  street,  as  it  was  proposing 
to  do. 

The  allegation  relied  upon  by  tbe  appel- 
lant to  show  that  tbe  city  was  proceed- 
ing unreasonably  in  the  prosecution  of 
the  work,  and  therefore  unnecessarily  In- 
terfering with  tbe  rights  of  the  plaintiff,  la 


Digitized  by  Google 


Wash.)  STATE  a  SUPEKIOE  CO 

the  following:  "The  plaintiff  further  al- 
leges that  said  sewer  can  be  constructed 
In  the  center  of  the  said  street,  if  neces- 
sary, without  injuring  the  plaintiff's 
property,  and  without  interfering  with 
the  operation  of  plaintiff's  said  street  rail- 
way. It  Is  claimed  on  the  part  of  the 
appellant  that  this  allegation,  being 
taken  as  true,  establishes  the  fact  that  it 
Is  not  necessary  that  tbe  city  should  in- 
terfere with  the  rights  of  tbe  plaintiff  at 
all  in  the  construction  of  said  sewer.  In 
determining  the  effect  to  be  given  to  this 
language,  the  allegations  or  want  of  alle- 

gstions  In  thecomplaint,as  a  whole,  must 
e  taken  into  consideration.  In  such  com* 
plaint  there  Is  no  allegation  tending  in 
the  least  degree  to  show  any  bad  faith  on 
the  part  of  the  city  in  Its  determination 
to  construct  said  sewer  In  the  manner 
proposed.  There  is  no  allegation  that  In 
doing  the  acts  which  were  sought  to  be 
restrained  the  city  was  Intendiug  to  wan- 
tonly or  maliciously  interfere  with  the 
rights  of  tbe  plaintiff.  If  such  allegations 
had  been  in  the  complaint,  though  they 
would  perhaps  have  been,  to  a  certain 
extent,  but  legal  conclusions,  they  might 
have  aided  tbe  contention  of  the  appel- 
lant as  to  the  construction  which  should 
be  put  upon  tbe  language  above  quoted ; 
but,  in  their  absence,  we  must  construe 
such  language  as  It  reads,  and,  if  there  is 
any  doubt  as  to  the  proper  construction, 
that  most  unfavorable  to  the  plaintiff 
must  be  taken.  Tbe  only  fact  alleged  In 
this  clause  Is  that  the  work  can  be  done 
without  Interfering  with  the  rights  of  the 
plaintiff, and  this  allegation  alone  is  relied 
upon  to  Hbow  that  the  plan  under  which 
said  sewer  was  being  constructed  was  un- 
reasonable. That  tbe  action  of  the  city 
council  In  determining  upon  such  plans  of 
construction,  In  tbe  absence  of  any  allega- 
tion of  malice  or  wantonness  in  coming 
to  such  determination,  prima  facie  estab- 
lished the  fact  that  the  plan  proposed  Was 
a  reasonable  and  proper  one,  seems  to  us 
clear;  and  we  are  also  satisfied  that  such 
presumption  is  not  overcome  by  tbe  alle- 
gation that  the  work  can  be  done  with- 
out thus  interfering  with  the  rights  of  the 
plaintiff.  Under  these  circumstances,  this 
allegation  must  he  construed  as  though 
tbe  language  used  was  that  it  was  possible 
to  construct  the  sewer  with  out  interfering 
with  the  rights  of  the  plaintiff,  but  the  fact 
that  the  work  might  possibly  be  done  in 
some  other  manner  than  the  one  proposed 
would  not  establish  tbe  fact  that  such 
proposed  plan  was  unreasonable  or  im- 
proper. It  Is  contended  on  the  part  of  the 
appellant  that, If  such  allegation  had  been 
that  tbe  work  could  be  practicably  done 
In  some  other  than  the  way  proposed,  the 
addition  of  the  element  of  practicability 
would  bave  been  simply  a  legal  conclu- 
sion. In  a  certain  sense,  this  is  no  doubt 
true,  and  In  such  a  sense  the  allegation 
that  tbe  work  can  be  done  at  all  Is  a  legal 
conclusion;  but,  in  another  and  ordinary 
sense,  such  allega  tion  may  be  said  to  be 
one  of  fact,  or  at  least  such  as  good  plead- 
ing allows  to  be  so  alleged.  There  is 
hardly  any  pleading  but  what  is  full  of  al- 
legations which,  when  critically  analyzed, 
are  nothing  more  than  legal  conclusions. 
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Conclusions  of  law  and  allegations  of  fact 
are  often  so  intimately  connected  that  It 
is  almost  impossible  to  allege  the  one 
without  Including  more  or  less  of  tbe 
other.  To  allege  that  a  certain  thing  can 
be  done,  if  treated  as  an  allegation,  of  fact, 
Is  substantially  different  from  an  allega- 
tion, similarly  treated,  that  the  work  can 
be  practicably  done.  -It  follows  that  the 
presumption  that  tbe  city  was  proceeding 
properly,  and  In  such  a  manner  as  not  to 
unreasonably  interfere  with  the  rights  of 
the  plaintiff,  was  not  negatived  by  any 
allegation  in  tbe  complaint,  and  that  for 
that  reason  a  cause  of  action  was  not 
stated.  Tbe  demurrer  was  therefore 
rightfully  sustained,  and  the  Judgment 
rendered  thereon  must  be  affirmed. 

DUNBAR,  C.  J,  and  SCOTT,  STILES, 
and  ANDERS,  J  J.,  concur. 

(5  Wash.  618) 

STATE  ex  reL  CUMMINGS  v.  SUPERIOR 

COURT  OP  KING  COUNTY  et  al. 

(Supreme  Court  of  Washington.   Jan.  16, 1893. ) 

Action  Commenced  in  Wbono  Coontt— Change 
o»  Vbndb— Defendant's  Affidavit  or  Merits. 

1.  Code  Proc  f  162,  provides  that  the  fact 
that  an  action  is  commenced  in  the  wrong 
county  shall  not  prevent  a  trial  In  such  coun- 
ty, unless  the  defendant,  at  the  time  he  ap- 
pears and  demurs  or  answers,  files  an  affida- 
vit of  merits,  and  demands  that  the  trial  be 
had  in  the  proper  county.  Held  that,  if  a  defend- 
ant files  the  affidavit  as  required,  the  court  in 
the  county  in  which  the  action  is  brought  has 
no  jurisdiction,  and  if  it  proceeds  to  try  the 
cause  a  writ  or  prohibition  will  issue. 

2.  Where  the  defendant,  at  the  time  of 
demanding  a  change  of  venue,  files  an  affidavit 
of  merits,  and  a  demand  for  a  bill  of  particu- 
lars, and,  on  such  bill  of  particulars  being  fur- 
nished him,  files  his  answer,  the  statute  is  suffi- 
ciently complied  with. 

Petition  by  the  state  of  Washington,  on 
the  relation  of  J.  H.  Cuminlngs,  against 
the  superior  court  of  King  county  and 
Hon.  Richard  Osborn,  a  Judge  of  said 
court,  for  a  writ  of  prohibition  to  prevent 
defendant  from  proceeding  to  tbe  trial  ol 
a  certain  action.   Writ  granted. 

C.  E.  Shepnrd,  for  relator.  Hughes, 
Hastings  &  Stedman,  for  respondents. 

HOTT,  J.  The  defendant  was  not  served 
In  the  county  In  which  this  action  was 
commenced,  nor  was  he  a  resident  of  that 
county,  but,  on  tbe  contrary,  was  a  bona 
fide  resident  of  the  county  of  Pierce,  in 
which  service  of  process  was  made  upon 
him.  Such  being  the  case,  King  county 
was  not  the  proper  county  for  the  trial  ol 
the  action.  It  is,  however,  provided  in 
section  162,  Code  Proc,  that  such  fact 
shall  not  prevent  a  trial  of  the  cause  in  tbe 
county  In  which  the  action  has  been  com- 
menced unless  the  defendant,  at  the  time 
he  appears,  and  demurs  or  answers,  files 
an  affidavit  of  merits,  and  demands  that 
the  trial  be  had  in  the  proper  county.  It 
follows,  as  a  necessary  consequence,  that 
upon  such  affidavit  of  merits  being  filed, 
and  demand  made,  as  required  In  said  sec- 
tion, tbe  cause  cannot  be  tried  in  tbe  court 
where  tbe  action  has  been  commenced. 
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This  provision,  in  our  opinion,  is  equiva- 
lent to  one  which  declared  that  such  court 
should  have  no  jurisdiction  of  the  action 
for  the  purposes  of  trial.  If  the  trial  could 
not  be  had  in  that  county,  then  the  court 
had  no  jurisdiction  for  that  purpose.  Un- 
der these  circumstances,  if  such  court 
should  proceed  with  the  triul  of  the  cause, 
it  would  be  proceeding  without  jurisdic- 
tion, and,  under  the  rule  established  by  this 
court  in  the  case  of  North  Yakima  v.  Su- 
perior Court  of  King  Co.,  4  Wash.  655,  30 
I'ac.  Rep.  1053,  should  he  prohibited  from 
so  doing.  We  are  satisfied  with  the  rule 
announced  In  that  case,  and  do  not  think 
that  the  fact  that  advantage  of  the  error 
in  proceeding  with  the  trial  might  be 
taken  by  the  defendant  upon  an  appeal 
from  a  judgment  rendered  in  the  cause 
takes  this  case  out  of  the  rule  there  an- 
nounced. Such  remedy  by  appeal  isentire- 
ly  inadequate,  and  cannot  deprive  the  de- 
fendant of  his  right  to  have  the  court 
stopped  from  proceeding  in  a  mutter  in 
which  it  has  no  jurisdiction. 

It  follows  that,  if  the  defendant  hus 
complied  with  the  provisions  of  said  sec- 
tion 162,  he  is  entitled  to  the  writ.  In  our 
opinion  the  record  shows  a  substantial 
compliance  with  the  provisions  of  such 
section.  It  is  true  that  the  defeudant,  at 
the  time  be  demanded  that  the  trial 
should  be  had  In  the  proper  county,  did 
not  demur  or  answer;  but  he  filed  an  affi- 
davit of  merits,  and  a  demand  for  a  bill  of 
particulars,  and,  upon  such  bill  of  particu- 
lars being  furnished  him, filed  hisanswer  in 
the  action.  If  the  section  should  be  con- 
strued as  contended  for  by  respondents,  a 
defendant  would  be  deprived  of  the  right  to 
demand  a  bill  of  particulars,  however  nec- 
essary such  might  be  to  a  proper  prepara- 
tion of  his  answer.  To  so  hold  would  allow 
a  plaintiff,  by  bringing  his  action  In  the 
wrong  county,  to  deprive  the  defendant  of 
a  substantial  right.  In  our  opinion  the 
section  should  be  bo  construed  as  to  make 
it  available  to  defeudant,  if  he  seasonably 
invokes  its  aid,  and,  by  filing  a  proper  affi- 
davit of  merits,  shows  that  he  has  a  de- 
fense which  will  necessitate  a  trial.  It  is 
possible  that,  even  after  the  filing  of  tbe 
demand  and  of  the  affidavit  of  merits,  the 
court  would  be  justified  in  holding  the 
cause  until  the  issues  had  been  made  up; 
but  after  such  demand  had  been  made, 
and  the  affidavit  of  merits  filed,  the  right 
to  try  the  case  was  taken  from  the  court, 
aud,  at  most,  it  could  only  hold  it  until 
it  had  heeu  settled  by  the  pleadings  that 
there  was  an  issue  for  trial.  The  writ  of 
prohibition  must  issue  as  prayed  for. 

STILES  aud  SCOTT,  J  J.,  concur. 


(6  Wash.  624) 

MESTERMAN  v.  HOME  MUT.  INS.  CO.  OF 
CALIFORNIA. 

(Supreme  Court  of  Washington.    Jan.  IV,  1893.) 

Insurance — Agents— Knowledge  of  Additional 
Insurance. 
Plaintiff  applied  to  an  insurance  com- 
pany for  insurance,  and,  on  such  application, 
several  companies,  including  defendant,  is- 
sued policies,  and  placed  the  same  with  the 


company  to  which  application  was  made  for  de- 
livery to  plaintiff.  Held,  that  the  latter  com- 
pany was  agent  for  defendant  and  the  other 
companies,  and  its  knowledge  of  the  additional 
insurance  is  chargeable  to  defendant. 

Appeal  from  superior  court,  Spokane 
county;  R.  B.  Blake,  Judge. 

Action  on  a  policy  of  insurance  by  Al- 
brecht  Men  term  an  against  the  Rome  Mutu- 
al 1  nsu  ra  nee  Compa  ny  of  (  alif ornin .  Plain- 
tiff had  judgment,  and  defeudant  appeals. 
Affirmed. 

Stott,  Boise  &  Stott,  for  appellant. 
Thomas  C.  Gritfitts,  for  respondent. 

HOYT,  J.  Although  there  are  some 
cases  holding  the  contrary,  we  think  the 
decided  weight  of  authority,  as  well  as 
the  better  reasoning,  is  in  favor  of  the  rule 
that  an  insurunce  company  Is  estopped 
from  asserting  the  invalidity  of  its  policy 
at  the  time  it  was  issued  for  the  violation 
of  any  of  tbe  conditions  of  such  policy,  or 
the  application  therefor,  If,  at  tbe  time 
that  it  was  so  insued,  tbe  fact  of  such  vio- 
la tion  was  known  to  tbe  company,  or  Its 
duly-authorized  agent.  That  the  North- 
west Fire  &  Marine  Insurance  Company 
had  knowledge,  at  the  time  of  the  issuance 
of  tbe  policy  by  the  appellant,  of  the  exist- 
ence of  the  additional  insurance  which  it 
is  alleged  rendered  it  void,  is  made  entirely 
clear  by  the  proofs,  and  is  in  fact  conced- 
ed; hence,  under  tbe  rule  above  stated,  a 
policy  issued  by  it  could  not  be  avoided 
on  account  of  such  additional  insurance. 

It  only  remains  to  determine  as  to 
whether  or  not  the  appellant  is  chargeable 
with  knowledge  of  the  facts  thus  known 
to  said  company.  There  is  some  proof 
tending  to  show  that  the  fact  of  Ruch  ad- 
ditional insurance  was  communicated  to 
the  appellaut,  but  such  fact  was  not  es- 
tablished by  undisputed  proofs.  It  fol- 
lows that,  if  there  was  no  other  ground 
upon  which  the  appellant  could  be  held 
liable,  the  action  of  the  court  in  taking 
the  case  from  the  jury  would  have  been 
erroneous,  as  It  is  not  competent  for  a 
court  to  inHtruct  a  jury  to  find  a  verdict 
unless  the  facts  warranting  such  instruc- 
tion are  established  by  undisputed  proofs. 
It  will  therefore  be  necessary  for  us  to  in- 
vestigate the  relation  which  the  said 
Northwest  Fire  &  Marine  Insurance  Com- 
pany bore  to  the  appellant  aud  to  the  re- 
spondent. If  in  what  it  did  it  was  acting 
solely  as  agent  of  the  respondent,  then  the 
appellant  would  not  be  bound  by  tbe 
knowledge  which  it  had  any  further  than 
the  same  was  communicated  to  it.  II,  on 
the  contrary,  it  was  acting  as  tbe  agent 
of  tbe  appellant,  the  knowledge  which  it 
had  was  in  law  the  knowledge  of  the  ap- 
pellant, whether  communicated  to  it  or 
not.  That  an  insurance  broker,  who  is 
employed  by  any  one  to  place  insurunce, 
is  the  agent  of  tbe  person  thus  employing 
him,  and  not  of  the  company  with  which 
the  insurance  may  be  placed,  is  well  set- 
tled by  the  authorities;  but,  in  our  opin- 
ion, the  facts  in  this  case  show  that  said 
company  was  not  acting  as  an  insurance 
broker  employed  by  the  respondent.  He 
had  made  his  application  to  such  com- 
pany for  the  entire  amount  of  insurance 
which  he  desired,  and  bad  truthlully  stat- 
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ed  all  the  facte  required  by  the  company 
to  enable  It  to  act  upon  hie  Raid  applica- 
tion. There  is  nothing  whatever  in  the 
record  to  show  that  he  had  in  any  manner 
Instructed  said  company  to  place  any  of 
the  amount  for  which  he  had  applied 
with  other  companies.  No  knowledge  is 
brought  home  to  him  of  any  change  in  the 
application  made  by  him  to  said  company 
for  the  entire  amount  of  the  insurance. 
Under  this  state  of  facts,  when  he  received 
the  policiesfor  thefuli  amount  of  insurance 
by  the  bands  of  said  company,  wetbink  he 
was  justified  in  assuming  that  all  of  them 
had  been  issued  in  pursuance  of  bis  said 
application,  even  although  some  of  them 
were  issued  by  other  companies,  especially 
as  the  policies  of  such  other  companies 
had  printed  upon  them,  when  delivered  to 
him,  a  statement  that  the  company  to 
which  he  had  made  his  application  was 
the  agent  of  the  company  which  issued  the 
policy. 

The  contention  of  the  appellant  that  the 
indorsement  that  the  company  which  de- 
livered the  policy  was  its  agent  was  unau- 
thorized cannot  be  sustained  as  against 
the  respondent.  The  Nor.thwest  Fire  & 
Marine  Insurance  Company  was  its  agent, 
at  least  for  the  purpose  of  the  delivery  of 
the  policy,  and  the  assured  had  the  right 
to  assume  that,  as  it  was  delivered  to 
him,  it  came  from  the  bands  of  the  .appel- 
lant. Under  all  the  circumstances  of  the 
case,  it  must  be  held  that  said  Northwest 
Fire  &  Marine  InsuranceCompany  was  the 
agent  or  the  appellant,  and  not  of  the  as- 
sured, in  the  matter  of  the  issuance  and 
delivery  of  the  policy  in  question.  It  fol- 
lows that  the  kuowledge  ol  said  company 
was  the  knowledge  of  the  appellant.  All 
the  facts  upon  which  this  conclusion  is 
founded  were  established  by  undisputed 
proofs;  hence  the  instruction  to  the  Jury 
to  return  a  verdict  for  the  plaintiff  was 
proper,  and  the  judgment  rendered  there- 
on must  be  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  J  J.,  concur.  ■ 

(5  Wash.  634) 

LEWIS  v.  GILBERT. 
(Supreme  Court  of  Washington.  Jan.  19, 1S93.) 
Cektioraki— Whex  Lies. 
As  an  appeal  lies  from  an  order  denying 
a  motion  to  vacate  a  judgment,  certiorari  does 
not  lie  to  review  such  judgment,  though  the 
time  limited  for  an  appeal  therefrom  had  ex- 
pired before  the  motion  to  vacate  was  decided. 

Certiorari  to  superior  court,  Spokane 
county;  James  Z.  Moore,  Judge. 

Action  by  W.  Abbott  Lewis  against 
Harry  Gilbert.  Plaintiff  had  judgment, 
and  defendant  brought  certiorari.  On 
motion  to  dismiss.  Granted. 

Turner.  Graves  &  McKinstry,  for  peti- 
tioner.   H.  M.  Herman,  for  respondent. 

HOYT,  J.  On  May  18, 1891.  the  plaintiff 
recovered  a  judgment  against  the  defend- 
ant In  thesuperiorcourt  for  Spokane  coun- 
ty. Soon  after  the  rendition  of  such  judg- 


ment, the  defendant  filed  a  motion  to  va- 
cate the  same,  for  various  reasons  set  out 
in  said  motion.  After  argument  by  coun- 
sel for  the  respective  parties,  the  court 
took  such  motion  under  advisement,  and, 
on  the  30th  day  of  November  following, 
entered  an  order  overruling  and  denying 
the  same.  Some  months  thereafter  the  de- 
fendant sued  out  of  this  court  a  writ  of 
certiorari  to  bring  the  record  here  for  re- 
view, and  seeks  thereby  to  have  said  judg- 
ment vacated  and  set  aside. 

The  first  question  presented  forour  deci- 
sion is  as  to  whether  or  not  such  defend- 
ant had  a  remedy  by  appeal.  It  13  con- 
ceded that,  if  such  remedy  was  available 
to  him,  certiorari  will  not  lie.  The 
ground  upon  which  it  is  claimed  by  the 
defendant  that  be  should  be  allowed  relief 
by  way  of  such  writ  is  that  the  court  held 
bis  motion  to  vacate  the  judgment  until 
more  than  six  months  had  elapsed  after 
the  date  of  its  rendition,  and  that,  by 
reason  of  such  lapse  of  time,  no  appeal 
from  such  judgment  would  lie.  If  defend- 
ant could  have  no  relief  against  an  order 
improperly  refusing  to  vacate  the  judg- 
ment, made  by  the  superior  court,  there 
would  be  much  force  in  this  contention. 
But,  even  if  such  were  the  fact,  it  might 
well  be  questioned  whether  or  not,  in  the 
light  of  the  fact  that  for  the  full  statuto- 
ry time  the  defendant  could  have  sought 
relief  aguinst  the  judgment  by  appeal, 
and  neglected  to  avail  himself  of  this  right, 
be  could,  after  the  expiration  of  such  time, 
get  relief  by  virtue  of  the  writ  of  certiora- 
ri. However,  we  are  not  colled  upon  to 
decide  as  to  this  last  question.  From  the 
order  refusing  to  vacate  the  judgment  an 
appeal  could  have  been  prosecuted  to  tbls 
court.  See  Railroad  Co.  v.  Black,  3  Wash. 
St.  327.  28  Pac.  Rep.  638;  Myers  v.  Lan- 
drum,  (Wash.)  31  Pac.  Rep.  33.  And  such 
being  the  case,  it  appears  to  us  that  he 
had  an  adequate  remedy  by  appeal,  and 
for  that  reason  cannot  prosecute  this  writ. 
All  the  grounds  upon  which  he  now  seeks 
to  have  the  judgment  set  aside  could  have 
been  presented  to  the  lower  court  upon 
such  motion,  and  a  review  of  its  decision 
by  this  court  would  have  served  every 
purpose  that  Is  sought  to  be  accomplished 
by  this  writ.  Upon  an  appeal  from  the 
decision  upon  said  motion,  this  court 
would  have  been  called  upon  to  determine 
as  to  whether  or  not  there  was  sufficient 
reason  to  justify  the  court  In  setting 
aside  the  judgment;  and  that  is  the  very 
question  which  we  would  be  called  upon 
to  decide  under  this  writ.  Defendant 
could  therefore,  by  having  prosecuted  his 
appeal  from  the  order  denying  said  mo- 
tion, have  entitled  himself  to  exactly  the 
same  measure  of  relief  that  he  could  upon 
a  determination  of  the  questions  raised 
by  this  writ  upon  their  merits.  The  rem- 
edy by  appeal  was  therefore  available  to 
defendant,  and  fully  adequute  to  protect 
his  rights.  It  follows  that  he  was  not  en- 
titled to  have  the  record  brought  here  by 
certiorari,  and  that  the  writ  must  be  dis- 
missed. 

DUNBAR,  C.  J.,  and  STILES,  SCOTT, 
and  ANDERS,  J  J.,  concur. 
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REICHENBACH  y.  LEWIS  et  al.« 

(Supreme  Court  of  Washington.    Jan.  24, 1893.) 

Notice  o»  Appeal— Valiuitt— Priob  Appeal 
Pending. 

A  notice  of  appeal  filed  during  the  pend- 
ency of  a  motion  to  dismiss  a  prior  appeal  al- 
ready perfected,  for  failure  to  file  a  transcript 
within  the  required  time,  has  no  effect,  and 
the  second  appeal  will  be  dismissed. 

Appeal  from  superior  court,  Spokane 
county;  R.  B.  Blake,  Judge. 

Action  by  Agnes  Relchenbach  against 
W.  A.  Lewis,  Edgar  A.  Oliver,  and  Wil- 
liam Oliver,  copartners  doing  business  as 
Oliver  Bros.,  and  others.  Judgment  was 
rendered  against  defendants  Oliver  by  de- 
fault. From  an  order  overruling  their 
motion  to  set  aside  the  Judgment,  defend- 
ants Oliver  appeal.  Dismissed. 

Feighan,  Wells  ft  Herman,  for  appel- 
lants.  F.  T.  Post,  for  respondent. 

STILES,  J.  Appellants  served  a  notice 
of  appeal  February  16, 1892,  and  within 
the  time  required  by  law  filed  said  notice 
and  a  proper  bond.  Thereafter,  and  on 
August  2,  1892,  respondent  served  upon 
appellants'  attorneys  a  motion  to  dismiss 
said  appeal  upon  the  ground  that  no  tran- 
script bad  been  prepared  and  filed  with  the 
clerk  of  this  court,  and  that  the  time  for 
■ucb  filing  bad  expired.  Said  motion  to 
dismiss  was  heard  October  14, 1892,  and 
the  appeal  dismissed.  It  appears  that  im- 
mediately after  the  service  of  the  motion 
to  dismiss  appellants  served  another  no- 
tice of  appeal  and  a  bond.  The  appeal 
based  on  this  second  notice  is  now  moved 
against,  and  it  must  also  be  dismissed. 
Pending  a  motion  to  dismiss  a  perfected 
appeal  the  cause  was  In  this  court,  and 
nonewnotlceof  appeal  filed  in  thesuperior 
court  during  such  pendency  would  have 
any  effect.  Appeal  dismissed. 

DUNBAR.  C.  J.,  and  HOYT,  SCOTT, 
and  ANDERS,  JJ.,  concur. 

'Rehearing  denied.  See  32  Pac  Rep.  998. 


(6  Wash.  680) 

JEAN  y.  DEE. 
(Supreme  Court  of  Washington.  Jan.  24, 1893 } 
Land  Acquired  dndeb  Homestead  Act— Liabu> 
itt  for  Debts. 
Rev.  St.  U.  S.  |  2298,  providing  that  no 
lands  acquired  under  the  provisions  of  the 
homestead  act  shall  be  liable  for  any  debt 
contracted  prior  to  the  issuance  of  the  patent 
therefor,  applies  thoueh  the  land  ceased  to  be 
occupied  aa  a  homestead  after  the  issuance  of 
the  patent. 

Appeal  from  superior  court,  Klickitat 
county;  Sol.  Smith,  Judge. 

Ejectment  by  Adolpbe  Jean  against 
Fred  Dee.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Reversed. 

Presby  &  Spalding,  for  appellant.  H. 
Dustln  and  John  A.  Brown,  for  respondent. 

HOYT,  J.  Plaintiff  brought  ejectment 
to  secure  possession  of  certain  real  estate 
described  in  his  complaint.  Issues  were 
made  and  the  case  tried.  Findings  and 


Judgment  In  favor  of  the  defendant.  From 
such  judgment,  plaintiff  prosecutes  this 
appeal. 

Upon  the  trial,  plaintiff  showed  a  chain 
of  title  from  the  government  to  him.  To 
meet  this,  defendant  put  in  evidence, 
against  the  objection  of  the  plaintiff,  the 
judgment  roll  in  a  case  wherein  D.  M.  Os- 
born  &  Co.  were  plaintiffs  and  D.  H. 
Katnan  and  D.  H.  Clark  were  defendants. 
The  defendant  D.  H.  Katban  was  the  one 
under  whom,  as  patentee  of  the  govern- 
ment, the  plaintiff  claimed  title.  Such 
judgment  roll  being  in  evidence,  the  de- 
fendant Introduced  further  proof, showing 
that  the  land  in  question  had  been  sold  by 
virtue  of  an  execution  issued  thereon,  and 
that  he  held  the  same  as  grantee  of  the 
purchaser  at  such  sale.  It  will  thus  be  seen 
that  the  defendant's  rights  depend  entire- 
ly upon  the  question  as  to  whether  or  not 
such  judgment  was  a  valid  one  as  against 
the  defendant  Kathan,  and  the  further 
question  as  to  the  sufficiency  of  the  pro- 
ceedings bad  upon  the  execution  issued 
thereunder  to  divest  the  said  Katban  of 
hlH  title  to  the  property  in  question.  It  Is 
alleged  on  the  part  of  the  plaintiff  that 
such  judgment  is  absolutely  void,  for  tbe 
reason  that  upon  the  face  of  the  record  it 
appears  that  the  court  never  had  jurisdic- 
tion to  render  the  same.  It  is  clear  from 
this  record  that  there  was  no  such  service 
of  the  summons  as,  independent  of  tbe 
proceedings  In  attachment  which  were  in- 
stituted at  the  time  suit  was  commenced, 
would  confer  any  jurisdiction  upon  the 
court  to  render  judgment  against  either 
of  the  defendants  to  the  action.  This  Is 
practically  conceded  by  tbe  respondent; 
but  he  claims  that,  attachment  proceed- 
ings having  been  instituted,  and  a  levy 
thereunder  made  by  the  sheriff,  the  publi- 
cation of  the  summons  was  sufficient  to 
give  the  court  jurisdiction.  It  follows 
that  If,  for  any  reason,  the  levy  under  the 
attachment  proceedings  was  invalid,  the 
court  never  obtained  jurisdiction  to  ren- 
der the  judgment  relied  upon  by  the  re- 
spondent. There  can  be  no  valid  attach- 
ment, unless  property  is  found,  liable  to 
attachment,  upon  which  the  same  can  be 
made.  It  is  therefore  necessary  for  us  to 
decide  as  to  whether  or  not  the  land  upon 
which  the  attachment  levy  was  made  was 
at  the  time  liable  to  execution  by  virtue 
of  a  judgment  rendered  upon  tbe  claim 
which  was  the  subject-mutter  of  the  ac- 
tion. It  appears  from  the  face  of  the  pro- 
ceedings that  tbe  note  upon  which  such 
action  was  brought  was  executed  in  1832. 
It  further  appears  from  the  record  before 
us  that  the  land  was  acquired  by  the  said 
detendant  Kathan  by  virtue  of  tbe  home- 
stead laws  of  the  United  States,  and*  that 
the  patent  therefor  did  notissue  until  1884. 
Such  being  the  fact,  it  could  not  be  made 
to  respond  to  the  judgment  rendered  up- 
on such  claim,  it  is  provided  In  said 
homestead  law  that  "no  lands  acquired 
under  tbe  provisions  of  this  chapter  shall 
In  any  event  become  Mahle  to  the  satisfac- 
tion of  any  debt  contracted  prior  to  the 
issue  of  the  patent  therefor. *  This  lan- 
guage is  broad  and  comprehensive,  and 
admits  of  butonelnterpretation.  Fromit 
it  is  conclusively  made  to  appear  that  the 
grant  by  the  government  to  the  home- 
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ateader  wag  subject  to  the  condition  that 
the  grant  thus  made  shonld  not  he  divest- 
ed, nor  Id  any  manner  affected  by  any 
proceedings  growing  out  of  a  claim  which 
antedated  tbe  issue  of  the  patent.  Re- 
spondeat seeks  to  meet  this  objection  by 
urging  that  this  provision  in  tbe  home- 
stead law  was  intended  only  for  the  pro- 
tection of  one  actually  occupying  tbe  land 
aa  a  homestead,  and  that,  ao  soon  as  he 
ceased  thus  to  occupy  it,  be  could  no 
longer  avail  himself  of  such  provision. 
Even  if  this  were  so,  there  is  noteuougb  in 
this  record  to  show  that  this  land  was  no 
longer  occupied  by  the  entry  man  as  his 
homestead.  Tbe  only  tbing  tbat  appears 
in  the  record  tending  in  that  direction  is 
the  fact  that  at  tbe  time  the  attachment 
proceedings  were  Instituted  he  was  ubsent 
from  tbe  state.  Bat  this  fact  alone  would 
in  no  manner  raise  the  presumption  that 
this  piece  of  land  was  no  longer  occupied 
by  him  as  a  borne.  We  are,  however,  un- 
able to  agree  with  tbe  contention  of  tbe 
respondent  aa  to  tbe  effect  of  this  provi- 
sion of  the  homestead  law.  As  we  view 
it.  It  is  not  a  question  of  exemption  at  all. 
There  Is  no  obligation  upon  the  home- 
steader, by  virtue  of  the  laws  of  the  Unit- 
ed States,  to  occupy  the  same  as  such  after 
the  date  of  the  isMue  of  the  patent.  Hence 
the  provision  must  be  construed  as  an  ab- 
solute condition  annexed  to  the  grant, 
and  to  in  no  manner  depend  upon  the 
fact  of  the  continued  occupancy  of  the 
granted  land  by  the  patentee.  It  follows 
that  at  the  date  of  the  levy  of  the  attach- 
ment tbe  property  in  question  was  not  sub- 
ject to  such  levy,  and  sucb  proceeding,  hav. 
ing  found  no  rem  to  attach  itself  to,  failed, 
and  could  In  no  manner  aid  subsequent 
proceedings.  The  Judgment  offered  In 
evidence  by  tbe  respondent  was  therefore 
absolutely  void,  and  shonld  have  been  ex- 
cluded. But,  even  If  such  Judgment  were 
valid.  It  appears  from  tbe  facts  to  which 
we  have  above  referred  tbat  the  land  in 
question  could  never  he madesubject  there- 
to, for  tbe  reason  that  the  claim  upon 
which  the  same  was  rendered  antedated 
the  issuing  of  the  patent.  It  follows  that 
tbe  defendant  could  assert  no  rights  found- 
ed upon  a  sale  of  the  land  upon  an  execu- 
tion on  sucb  Judgment.  The  Judgment 
must  be  reversed,  and  a  new  trial  had. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  J  J.,  concur. 


(5  Wash.  642) 

STATE  v.  VAN  CLEVEJ. 
(Supreme  Court  of  Washington.    Jan.  31, 1893.) 
Lakcbnt — Indictment — Amendment. 

Where  an  information  charges  that  de- 
fendant, on  a  certain  day,  in  the  county  of  S3., 
did  steal  "17  head  of  horses,  of  the  value  of 
S700,  being  then  and  there  the  property  of  one 
Wm.  BurbanK,"  the  averment  of  the  owner's 
name  is  material,  as  it  is  the  only  identification 
of  the  act  charged,  and  it  is  error  to  amend  the 
information  by  changing  the  owner's  name 
from  William  to  Walter. 

Appeal  from  superior  court,  Spokane 
county;  R.  B.  Blake,  Judge. 


William  Van  Cleve  was  convicted  of 
tbeft,  and  appeals.  Reversed. 

Thos.  C.  Griffins  and  Richard  W.  Nu- 
lutn,  for  appellant. 

STILES,  J.  Appellant  was  tried  in  the 
superior  court  of  Spokane  county  on  tbe 
4th  day  of  March,  1892,  upon  an  informa- 
tion charging  him  with  having  stolen  17 
head  of  horses.  Tbe  Information  bled, 
and  to  which  be  pleaded  not  guilty, 
charged  that  tbe  horses  were  the  prop- 
erty of"  Wm."  Burbank.  After  the  com- 
mencement of  tbe  trial  tbe  court  allowed 
the  prosecutor  to  amend  the  Information 
by  changing  the  name  of  Burbank  from 
-Wm."  to  "Walter."  Among  other  ex- 
ceptions, the  appellant  presents  this  ruling 
as  error,  and  seeks  a  reversal  of  tbe  Judg- 
ment. 

It  is  conceded  by  tbe  appellant  that  an 
information  might  be  amended  in  this 
manner  if  the  amendment  went  to  mat- 
ters of  form  merely,  and  not  to  a  materi- 
al allegation.  The  question,  then,  is 
whether  the  change  in  the  name  of  tbe 
party  whose  property  is  alleged  to  have 
been  stolen  Is  a  material  allegation.  The 
charging  part  of  the  Information  was 
that  appellant  "did  unlawfully  and  felo- 
niously steal,  take,  and  drive  away  seven- 
teen head  of  horses,  of  the  value  of  $700, 
being  then  and  there  tbe  property  of  one 
Wm.  [Walter]  Burbank."  As  we  read 
this  charge,  the  only  possible  means  that 
tbe  appellant  had  of  identifying  the  par- 
ticular act  with  the  commission  of  which 
be  was  charged  was  by  reference  to  tbe 
alleged  ownership  of  the  property.  No 
distinguishing  marks  of  the  horses  were 
given,  and  no  place,  except  the  county  of 
Spokane.  William  Burbank  might  easily 
have  been  one  person  and  Walter  Bur- 
bank another,  and  each  might  have  suf- 
fered tbe  loss  of  horses  by  theft  on  or 
about  the  15th  of  December,  1890.  The 
charge  of  theft  of  tbe  property  of  either 
could  not  be  proven  by  evidence  satisfying 
the  jury  of  tbe  tbeft  of  property  of  tbe 
other;  and,  if  in  this  case  there  bad  been 
ao  amendment  of  the  information,  tbe 
testimony  showing  that  Walter  Burbank 's 
horses  had  beeu  taken  would  have  been 
such  a  material  allegation  as  would  have 
defeated  tbe  prosecution.  It  must  there- 
fore follow  tbat  tbe  amendment  was  un- 
lawful, and  tbe  Judgment  must  be  re- 
versed. People  v.  Hughes,  41  Cal.  285. 
The  vice  of  this  port  of  an  amendment  is 
made  clear  wheu  reference  is  made  to  the 
statute,  which  requires  Informations  to 
be  sworn  to,  that  the  defendant  shall  be 
arraigned,  and  tbat  a  certain  time  shall 
be  allowed  him  to  plead.  Code  Proc.  §§ 
1231,  1269,  1271.  This  information  was 
verified  February  27. 1892.  At  the  time  it 
was  amended,  no  re  verification  was  made, 
no  arrnigoment  was  had,  and  no  plea 
was  entered.  The  Judgment  is  reversed, 
and  the  cause  remanded  to  tbe  superior 
court  for  further  proceedings. 

DUNBAR,  C.  J.,  and  HOYT,  ANDERS, 
and  SCOTT,  JJ.,  concur. 
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(5  Wash.  264) 

TACOMA  LUMBER  &  MANUF'G  CO.  t. 
WOLFF. 

(Supreme  Court  of  Washington.  Jan.  25, 1803.) 

Appeal  bt  One  Defendant  —  Dismissal  op  Ac- 
tion as  to  Codefbndant. 

Where  a  judgment  is  obtained  in  the 
lower  court  against  two  defendants,  only  one 
of  whom  appeals,  and  a  judgment  is  entered  by 
the  appellate  court  directing  the  dismissal  of 
the  action,  plaintiff  is  entitled  to  have  the  judg- 
ment modified  so  as  to  dismiss  the  action  only 
as  to  the  appellant,  and  allow  the  judgment 
against  the  other  defendant  to  stand.  Hilde- 
brandt  v.  Savage.  30  Par.  Rep.  B43,  32  Pac. 
Rep.  109,  and  4  Wash.  524,  followed. 

On  petition  for  rehearing.  For  decision 
on  appeal,  see  31  Pac.  Rep.  753. 

SCOTT,  J.  A  petition  for  rehearing  has 
been  filed  in  this  case,  calling  the  attention 
of  the  court  to  the  fact  that  judgment  was 
obtained  by  the  plaintiff  In  the  superior 
court  against  Huntington  &  Litle,  the 
contractor*,  for  the  said  materials  which 
were  furnished  to  them.  There  was  no 
appeal  by  Huntington  &  Litle  from  the 
judgment,  and  respondent  asks  that  the 
judgment  in  this  court  he  so  far  modified 
as  to  direct  a  dismissal  of  the  cause  only 
as  to  Samuel  Wolff,  who  did  appeal,  and 
that  it  be  allowed  to  stand  as  against 
the  contractors,  Huntington  &  Litle. 
The  respondent  is  entitled  to  this  under 
the  ruling  in  Hlldebrandt  v.  Savage,  4 
Wash. 524,30 Pac. Rep. «43. and  32  Pac.  Rep. 
109.  Consequently  the  order  of  this  court, 
heretofore  made,  directing  the  action  to 
be  dismissed,  is  modified  to  that  extent, 
and  the  superior  court  is  directed  to  dis- 
miss the  suine  as  to  Samuel  Wolff,  the  ap- 
pellant, and  the  said  judgment  is  allowed 
to  stand  in  full  force  as  agaiust  said  con- 
tractors, Huntington  &  Litle., 

ANDERS  und  HOYT,  JJ.,  concur. 

STILES,  J.  Upon  authority  of  Hilde- 
brandtv.  Savage,4  Wash.  524,30  Pac.  Rep. 
043,  and  32  Pac.  Rep.  109, 1  concur. 


(5  Wash.  664) 

BRYGGER  et  al.  v.  SCHWEITZER  et  trx. 
(Supreme  Court  of  Washington.   Jan.  24, 1803.) 

Public  Lands— University— Selection— Appeal 
to  Secretary  of  the  Interior. 
L  Plaintiffs  and  defendants  claimed  the 
same  land;  plaintiffs  under  a  university  selec- 
tion, defendants  under  a  homestead  entry. 
The  commissioner  of  the  general  land  office  hav- 
ing rendered  a  decision  adverse  to  plaintiffs,  an 
appeal  was  taken  to  the  secretary  of  the  in- 
terior. Pending  the  appeal,  and  before  it  had 
been  heard,  the  commissioner,  through  some  in- 
advertence, authorized  final  proof  as  to  defend- 
ants' entry,  and  on  its  return  a  patent  was  is- 
sued. Held  that,  as  this  was  irregular,  it  could 
not  affect  the  rights  of  plaintiffs,  who,  in  estab- 
lishing their  claim,  wero  entitled  to  show  what 
was  done  in  the  land  office  subsequent  to  issue 
of  the  patent,  as  well  as  before. 

2.  The  fact  that  plaintiffs  made  no  objec- 
tion to  the  taking  of  proof  would  not  affect 
their  rights,  as  such  taking  was  clearly  irregu- 
lar. 

3.  A  selection  of  land  reserved  for  uni- 
versity purposes,  though  ineffectual  at  the  date 


thereof,  by  reason  of  an  existing  adverse  claim 
upon  the  land,  becomes  effectual  upon  the  ter- 
mination of  such  claim. 

Appeal  from  superior  court.  King  coun- 
ty; 1.  J.  Lich  ten  berg,  Judge. 
"Action  by  Anna  Sophia  Brygger,  execu- 
trix, and  Ole  Schillestad,  executor  of  John 
Brygger,  against  John  Schweitzer  and 
Nancy  Schweitzer,  his  wife.  Judgment 
dismissing  the  action.  Plaintiffs  appeal. 
Reversed. 

Jenner,  Legg  &  Williams,  Jacobs  &  Ja- 
cobs, and  W.  Lair  Hill,  for  appellants. 
Thompson,  Edsen  &  Humphries,  for  re- 
spondents. 

HOYT,  J.  Appellants  brought  this  ac- 
tion to  have  the  defendants  declared  to 
hold  the  title  to  certain  property  described 
in  the  complaint  as  their  trustees,  and  to 
have  the  title  decreed  to  and  quieted  in 
them.  Tbecourt  below,  after  hearing,  dis- 
missed the  action,  and  plaintiffs  have  ap- 
pealed. 

The  respondents'  first  contention  is  that 
the  complaint  is  insufficient  tosupport  the 
case  made  by  the  proofs,  if  one  Is  made. 
It  is  no  doubt  true  that,  the  complaint  is 
not  as  full  in  some  respects  as  it  should 
have  been,  but,  after  a  somewhat  careful 
examination  of  all  the  pleadings  and  of  the 
proofs,  we  are  satisfied  that  the  respond- 
ents were  not  misled  to  their  prejudice  in 
the  presentation  of  their  case,  or  in  meet- 
ing that  of  the  plaintiffs,  by  any  errors  or 
omissions  In  the  complaint;  and,  such  be- 
ing the  fact,  and  this  being  a  suit  in  equity, 
we  shall  disregard  «ny  technical  errors  in 
the  pleadiugs,  and  proceed  to  determine 
the  rights  of  the  parties  upon  the  proofs. 

Plaintiffs  claim  under  a  university  Refec- 
tion, made  by  the  territory  of  Washing- 
ton under  the  act  of  July  17,  1851,  and 
by  virtue  of  the  provisions  of  the  act 
of  March  14,1804;  and  the  first  question 
to  be  determined  is  as  to  whether  or  not 
they  have  any  standing  In  court  by  virtue 
of  such  selection.  If  they  have  not,  of 
course  they  must  fail  in  their  action, 
however  erroneous  may  have  been  the  ac- 
tion of  the  land  department  in  issuing  the 
patent  to  the  respondents.  A  stranger 
could  not  interfere  to  protect  the  rights  of 
the  United  States  or  any  other  person.  Do 
the  facts  shown  by  the  proofs  establish  a 
prima  facie  claim  upon  the  part  of  the 
plaintiffs,  independent  of  any  questions 
growing  out  of  the  claim  of  the  respond- 
ents? As  to  this  question,  it  is  not  neces- 
sary for  us  to  say  more  than  that  it  seems 
to  have  been  decided  in  favor  of  the  rights 
of  the  plaintiffs  by  this  court  in  the  case 
of  Kenue  v.  Brygger,  3  Wash.  338.  2S  Pac. 
Rep.  653.  From  what  was  said  in  that 
case,  and  from  the  action  of  the  general 
land  office  in  regard  to  the  rights  of  a  per- 
son holding  under  a  university  selection 
In  all  respects  similar  to  this,  it  follows 
that,  if  no  rights  bad  interfered  to  prevent 
such  action,  the  title  of  the  plaintiffs 
would  have  been  affirmed  and  made  per- 
fect by  the  action  of  the  secretary  of  the 
Interior  as  to  the  piece  of  land  in  contro- 
versy in  this  action,  as  it  was  to  that  In- 
volved In  the  case  above  cited.  But  for 
the  intervention  of  the  claim  of  the  respond- 
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euts,  the  title  of  the  plaintiffs  would  have 
been  made  perfect  by  the  action  of  the 
laud  ^department,  ana  that  which  would 
hare  had  the  force  of  a  patent  would  have 
been  tenanted  to  them.  They  are,  there- 
fore, in  a  condition  to  assert  their  rights 
as  against  the  Dnited  States  if  the  title 
wan  still  vested  in  it;  and,  the  title  having 
passed  to  the  respondents,  they  are  in  a 
situation  to  likewise  assert  their  rights  as 
against  tbem ;  and  if,  from  all  the  facts  in 
the  case,  it  appears  that  their  right b  are 
superior  to  those  of  the  respondents,  so 
that,  but  for  mistake  or  inadvertence  on 
the  part  of  the  land  department,  the  title 
would  have  passed  to  them,  instead  of  to 
the  respondents,  it  will  be  the  duty  of  the 
court  to  give  tbem  the  benefit  of  such  title 
as  they  would  have  obtained  from  the 
United  States  but  for  its  error  in  wrong- 
fully passing  the  title  to  the  respondents. 

The  first  question  above  suggested  hav- 
ing been  determined  in  favor  of  the  plain- 
tiffs, we  must  enter  upon  an  examination 
of  the  rights  of  the  respondents,  and  see 
whether  or  not  they  are  superior  to  those 
of  the  appellants.  Respondents  claim  by 
virtue  of  a  homestead  entry  madn  in  1879, 
and  if  at  that  time,  under  all  the  facts 
shown  in  the  record,  the  land  was  a  part 
of  the  public  domain,  unoccupied  and  un- 
appropriated, the  respondents'  rights, 
founded  upon  such  homestead  entry, 
would,  in  the  regular  course  of  business, 
have  rightfully  culminated  in  the  passage 
of  the  legal  title  to  them.  The  important 
question,  therefore,  is  as  to  whether  or 
not  the  laud  in  question  was  covered  by 
the  university  selection  at  the  date  of  the 
said  homestead  entry.  It  is  objected  up- 
on the  part  of  the  respondents  that  much 
of  the  proof  introduced  by  the  appellants 
to  establish  the  regularity  of  the  universi- 
ty selection  was  of  a  date  subsequent  to 
the  issuance  of  the  patent,  and  that  as,  by 
the  issuance  of  said  patent,  the  Jurisdic- 
tion of  the  land  department  over  said  land 
was  terminated,  such  proofs  were  incom- 
petent and  could  In  no  manner  affect  the 
rights  of  the  respondents  under  Raid  pat- 
ent. This  would  doubtless  be  true  if  the 
patent  had  issued  regularly,  and  not  in 
fraud  of  the  rights  of  the  plaintiffs,  or 
those  under  whom  they  hold.  But  such 
was  not  the  case.  Prior  to  the  Issue  of 
said  patent,  a  contest  had  been  waged  In 
the  land  office  on  behalf  of  the  university 
selection,  and  the  entry  of  the  respondents 
at  one  time  beld  for  cancellation.  It  was 
afterwards,  by  the  action  of  thecommis- 
sioner  of  the  general  land  office,  reinstat- 
ed, and  the  university  selection  held  for 
cancellation.  From  the  action  of  the  com- 
missioner in  thus  holding  tbe  university 
selection  for  cancellation,  an  appeal  to 
the  secretary  of  the  interior  was  duly  tak- 
en and  perfected,  and  under  a  uniform 
course  of  practice  In  tbe  department  of  tbe 
interior  no  action  could  properly  be  taken 
In  regard  to  said  homestead  entry  until 
such  appeal  had  been  heard  and  decided. 
Notwithstanding  such  practice,  by  some 
inadvertence  on  the  part  of  the  commis- 
sioner of  the  general  laud  office,  final  proof 
was  authorised  to  he  taken  as  to  the 
homestead  entry  of  respondents,  and  up- 
•n  the  return  of  such  proofs  to  his  office 


the  patent  was  Issued.  Under  these  cir- 
cumstances the  issue  of  the  patent  was 
clearly  irregular,  and  could  in  no  manner 
affect  the  rights  of  those  who,  at  the  date 
of  its  issue,  were  duly  prosecuting  such 
appeal  from  such  decision  of  tbe  commis- 
sioner of  the  general  land  office.  The  only  ' 
effect  of  the  Issuing  of  the  patent  under 
these  circumstances  was  to  transfer  the 
legul  title  to  the  respondents,  and  make  it 
necessary  for  those  who  otherwise  would 
have  been  entitled  to  have  their  adverse 
claims  adjudicated  in  tbe  land  office,  to 
have  them  adjudicated  in  the  courts;  and 
If  in  the  courts  they  are  able  to  establish 
such  a  state  of  facts  as  would  have  enti- 
tled tbem  to  the  patent,  If  not  already  is- 
sued, at  the  hands  of  the  United  States, 
then  the  courts  must  see  that  they  get 
the  same  benefit  by  decreeing  the  title  held 
by  the  respondents  to  be  so  held  for  the 
use  and  benefit  of  such  adverse  claimants. 

It  is  further  objected  upon  the  part  of 
the  respondents  that  neither  tbe  plaintiffs 
nor  any  one  else  made  any  objection  to 
the  taking  of  such  final  proofs  on  the  part 
of  the  respondents.  But,  in  view  of  what 
we  have  Just  said,  the  allowing  of  such 
proofs  to  be  taken  peuding  the  appeal  to 
the  secretary  of  the  interior  was  clearly  x 
Irregular,  and  for  that  reason  no  one 
could  lose  rights  which  they  already  had 
by  virtue  of  their  contest  in  the  land  de- 
partment, on  account  of  a  failure  to  ap- 
pear and  contest  the  making  of  such  final 
proofs.  These  considerations  show  that, 
in  onr  opinion,  the  contention  of  the  re- 
spondents that  nothing  that  was  done  In 
the  land  department  after  the  issuance  of 
the  patent  could  be  of  any  avail  to  plain- 
tiffs, is  untenable.  It  is  true  that  after  such 
Issuance  the  land  department  could  not 
interfere  with  the  title  to  the  land,  but,  if 
such  title  passed  from  the  government 
pending  tbe  decision  of  a  question  neces- 
sarily involvad  in  such  Issuance,  such  land 
department  must  be  held  to  have  Jurisdic- 
tion to  continue  that  contest  to  a  proper 
determination,  and  its  findings  of  fact  in 
relation  thereto  will  be  as  binding  upon 
the  courts,  in  determining  as  to  whether 
or  not  an  equitable  as  well  as  a  leg,al  title 
passed  by  said  patent,  as  though  they 
had  been  found  before  the  same  was  is- 
sued. However,  as  we  look  at  the  proofs, 
It  sufficiently  appears  that  the  land  de- 
partment was  in  full  possession  of  the 
facts,  which  in  the  Jensen  Case  were  de- 
termined by  it  to  be  sufficient  to  show 
that  the  land  had  been  regularly  with- 
drawn from  settlement  from  the  date  of 
its  selection  in  1864,  before  the  date  of 
the  issuance  of  said  patent;  and,  as  the 
facts  in  that  cane  and  this  one  were  ex- 
actly the  name,  it  follows  that  at  tbe  time 
such  patent  was  issued  such  facts  were 
before  the  land  department  as,  under  its 
view  of  the  law,  as  shown  in  the  said 
Jensen  Case,  would  have  prevented  the 
issuance  of  such  patent,  and  would  have 
compelled  the  cancellation  of  the  home- 
stead entry  of  the  respondents,  and  the 
certification  of  the  land  under  the  provi- 
sions of  said  act  of  March  14,  1864.  It  is 
true,  perhaps,  that  all  of  these  facts  did 
not.  reach  the  laud  department  in  the  or- 
dinary and  regular  course  of  the  contest 
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between  those  holding  under  the  univer- 
sity selection  and  the  homestead  entry, 
but  they  were  all  before  the  land  depart- 
ment in  some  way,  and  its  attention 
called  to. the  same,  before  the  issuance  of 
said  patent;  and,  in  view  of  the  practice 
of  said  department  to  relieve  parties 
against  inadvertence  in  not  making  a  full 
showing  in  the  original  contest  when  the 
facts  are  shown  even  upon  appeal,  it 
must  be  presumed  that,  if  facts  in  any 
shape  were  before  the  secretary  of  the  in- 
terior prior  to  the  issuance  of  the  patent, 
which  satisfied  him  that  under  the  law 
the  university  selection  was.  good,  and 
that  those  holding  under  it  should  be 
protected,  he  would  see  that  such  protec- 
tion was  given  either  by  allowing  the  ad- 
ditional facts  to  be  made  a  part  of  the 
record  in  the  case  before  him,  or  by  or- 
dering a  rehearing  before  the  commis- 
sioner or  the  register  and  receiver  of  the 
local  land  office  as  to  bim  might  seem 
proper.  As  to  whether  or  not  the  secre- 
tary of  the  interior  correctly  interpreted 
the  law  in  the  Jensen  Case  is  not  now  an 
open  question  here,  on  account  of  the 
above-cited  decision  of  this  court.  In 
our  opinion,  under  the  circumstances  un- 
der which  this  patent  issued,  the  fact  that 
it  has  so  issued  cannot  at  all  control  the 
limits  of  the  inquiry  in  this  case.  The 
only  effect  which  it  can  have  is  to  compel 
us  to  make  the  inquiry  and  determine  the 
law  upon  the  facts,  and  enforce  our  con- 
clusions as  to  the  title  as  against  the  re- 
spondents by  appropriate  decree.  Instead 
of  the  land  department  being  called  upon 
to  make  such  investigation,  and  by  its 
patent  place  the  title  where,  under  the 
facts  and  the  law,  it  belongs.  Thus  far 
we  have  discussed  the  case  upon  the  the- 
ory that  the  fact  that  Lemuel  J.  Holgate 
relinquished  his  bomstead  entry  before 
the  date  of  the  university  selection  was 
esseutial  to  the  upholding  of  said  selec- 
tion, and  we  have  simply  followed  the  rul- 
ing of  the  secretary  of  the  interior  in  the 
Jensen  Case,  and  assumed  that  a  like  rul- 
ing would  have  been  bad  in  this,  as  the 
facts  are  exactly  the  same,  if  the  land 
office  had  not  been  deprived  of  Jurisdiction 
by  the  inadvertent  issuance  of  the  patent. 

This  is  sufficient  to  decide  the  case,  but 
another  very  important  question  is  pre- 
sented by  the  record.  It  is  conceded  that 
the  homestead  entry  of  Lemuel  J.  Hol- 
gate was  duly  canceled  In  1871.  The  uni- 
versity selection  was  made  in  1864.  No 
adverse  interest  in  the  land  was  asserted 
by  any  one  until  1879.  Thus,  even  If  we 
assume  that  the  relinquishment  by  said 
Holgate  in  1864  was  not  in  this  case,  or 
was  not  effectual,  the  fact  would  still  ex- 
ist that  from  1871  until  1879  this  land 
was  vacant  public  land,  except  from  the 
force  of  said  university  selection.  Such 
being  the  case,  under  the  proof  shown  by 
this  record,  we  think  the  selection,  even 
though  ineffectual  before,  became  fully 
effectual  upon  the  cancellation  of  the  said 
homestead  entry  In  1871.  It  is  true  that, 
as  a  general  rule,  grants  which  are  not 
effectual  by  reason  of  some  adverse  claim 
to  the  land  at  the  date  thereof  will  not 
become  effectual  upon  the  termination  of 
such  adverse  claim.    Respondents  have 


cited  a  large  number  of  cases  to  sustain 
this  doctrine.  We  have  given  them  a 
somewhat  careful  examination.  But,  in 
our  opinion,  they  do  not  affect  the  ques- 
tion at  bar.  They  simply  go  to  the  ques- 
tion of  the  effect  of  a  present  grant,  which 
by  its  terms  does  not  take  effect  upon  cer- 
tain lands.  Iu  such  a  case  the  courts 
have  universally  held  that,  If  it  did  not 
thus  take  effect,  it  would  never  take  effect. 
The  most  of  these  decisions  have  been  In 
reference  to  land  grants  to  railroads,  or 
to  states  for  railroad  purposes,  but  the 
grants  which  have  been  construed  by  the 
courts  in  these  cases  were  special  grants 
of  land  within  certain  limits  to  which  no 
adverse  claim  existed.  And  it  is  clear  that 
such  a  grant  must  take  effect  at  once  on 
all  that  it  can  ever  cover.  Such  a  re  the  very 
words  of  thegrant.  Lands  within  certain 
definite  bounds  are  granted,  but  it  is  pro- 
vided that  as  to  any  of  the  lands  thus  de- 
scribed, to  which  adverse  interests  ob- 
tain, the  grant  shall  not  take  effect;  and 
the  decisions  cited  by  respondents  only 
give  effect  to  the  language  of  the  grant. 
But  in  the  case  of  selections  like  the  one 
under  consideration,  an  entirely  different 
question  Is  presented.  Here  there  is  no 
grant  of  any  definite  description  of  land. 
Full  authority  is  given  to  the  territory  to 
determine  as  to  what  lands  are  to  be  cov- 
ered by  the  grant.  The  only  limitation 
upon  such  authority  is  that  in  its  exer- 
cise the  rights  of  adverse  claimants  shall 
not  be  Interfered  with.  If,  at  the  time  a 
selection  is  made,  there  is  an  adverse  claim 
to  the  land,  the  selection  must  yield  to  it; 
but  it  may  well  be  held  that  the  selection 
is  effectual  for  all  purposes  excepting  as 
against  the  one  having  the  adverse  claim, 
and  upon  its  termination  the  selection 
have  forceas against  the  government.  An 
applicatiou  of  the  universal  rules  of  con- 
struction as  to  questions  of  this  kind  will 
compel  us  to  bold  that  such  was  the  effect 
of  the  selection  of  the  land  in  question. 
But.  even  if  such  Is  not  the  law,  the  facts 
of  this  case  bring  It  In  principle  within  the 
decision  of  the  supreme  court  of  the  United 
States  in  Durand  v.  Martin,  120  II.  S.  366, 
7  Sup.  Ct.  Rep.  587.  for,  in  our  opinion,  the 
action  of  the  authorities  of  the  territo- 
ry In  maintaining  this  selection  by  them- 
selves or  by  their  grantees  should  he 
treated  as  a  new  selection  each  day  that 
it  is  so  continued.  It  would  follow  that 
upon  the  cancellation  of  the  Holgate  en- 
try in  1871,  the  selection  became  effectual. 

In  the  case  above  cited  it  Is  held  that  an 
assertion  of  rights  under  a  selection  at 
a  time  when  the  land  was  subject  to  such 
selection  will  have  force,  even  although 
at  the  time  the  original  selection  was 
made  there  were  existing  adverse  claims 
to  the  land,  which  made  it  incapable  of 
selection;  and  under  the  tacts  shown  in 
this  record  we  think  that  it  must  be  held 
that  the  territory  was  asserting  its-rights 
under  said  selection,  and  seeking  to  have 
it  certified  under  the  act  above  cited  at  all 
tlmesfrom  the  date  of  such  selection  up  to 
the  time  that  the  land  department  of  the 
United  States  lost  jurisdiction  of  the  land. 
It  Is  perhaps  true  that  the  territory  was 
not  actively  importuning  the  land  de- 
partment all  or  any  of  the  time,  but  it 
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bad  sold  the  land,  and,  under  the  provi- 
sions of  the  act  of  congress  above  cited,  a 
bona  fld«  grantee  became  the  owner  there- 
of as  against  everybody,  even  the  United 
States.  The  only  thing  necessary  for  him 
to  do  to  make  his  title  perfect  was  to  es- 
tablish the  fact  that  be  was  a  purchaser 
of  the  territory  in  good  faith.  If  he  was 
such  purchaser,  then  bis  equitable  title  to 
the  land  was  perfect,  and  the  certification 
by  the  secretary  of  the  interior  upon  proof 
of  such  facts  was  only  necessary  to  pass 
to  him  the  legal  title.  Under  these  circa  in- 
stances, whenever  the  grantee  of  the  ter- 
ritory asserted  any  rights  to  the  land,  he 
must  be  held  to  have  do  asserted  it  by  vir- 
tue of  such  selection,  and  to  have  in  effect, 
on  each  and  every  day  during  which  he 
claimed  any  rights  to  the  land  under  his 
purchase  from  the  territory,  asked  in  the 
name  of  the  territory  that  his  title  under 
such  selection  be  recognized  and  perfected. 
If  such  be  the  effect  of  the  acts  of  the  gran- 
tee of  the  territory,  enough  appears  in  the 
record  to  show  that  the  selection  was 
many  times  made  effectual,  under  the  rul- 
ing of  the  supreme  court  above  cited,  by 
the  acts  of  the  plaintiffs,  or  those  under 
whom  they  claim.  Iu  our*  opinion,  the 
land  department  committed  an  error  of 
law  in  holding  the  university  selection  for 
cancellation,  and  reinstating  the  home- 
stead entry  of  the  respondents.  It  fol- 
lows that,  in  our  opinion,  the  selection 
was  effectual  from  its  date,  and  that,  if  it 
was  not,  it  became  effectual  upon  the 
cancellation  of  the  Holgate  entry  in  1871, 
eight  years  before  there  was  any  attempt 
to  enter  the  lands  by  the  respondents. 
Hence  the  rights  of  the  respondents  are 
Inferior  to  the  rights  of  the  appellants,  and 
the  decision  of  the  lower  court  holding 
otherwise  was  erroneous,  and  must  be  re- 
versed. 

Tfcere  is  still  left  the  question  as  to  what 
equity  demands  in  the  disposition  of  the 
case.  In  our  opinion,  the  rights  of  all 
will  be  best  subserved  by  a  reversal  of 
the  decree  dismissing  the  bill,  and  a  remit- 
tance of  the  cause  to  the  court  below, 
with  instructions  to  take  proofs— First, 
as  to  what  the  land  would  now  be  worth 
if  no  improvements  had  been  made  there- 
on by  the  respondents;  second,  as  to  the 
cash  value  of  all  the  improvements  made 
by  the  respondents;  and,  third,  as  to  the 
reasonable  value  of  the  use  and  occupa- 
tion of  the  land  by  the  respondents.  That 
upon  such  proofs  the  court  shall  find  the 
facts  in  relation  to  each  of  these  questions, 
and  thereafter  decree  to  plaintiffs,  at  their 
option,  a  sum  equal  to  the  value  of  the 
land  so  found,  and  make  such  decree  a  lien 
enforceable  against  the  land  by  sale  there- 
of, or  decree  to  them  the  absolute  title  to 
such  land  upon  the  payment  by  them  of 
the  value  of  the  improvements  made  by 
the  respondents,  less  the  value  of  the  use 
and  occupation  of  the  premises  by  them. 
It  is  therefore  ordered  that  the  Judgment 
and  decree  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  proceed  in 
accordance  with  this  opinion. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  J  J.,  concur. 

v.32i\no.5—  30 
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LAURENDEAU  v.  FUGELLL 

(Supreme  Court  of  Washington.  Jan.  31,  1893.) 

Public  Lands — Entries  of  Imphovbd  Lands— 
Replevin. 

1.  An  entry  on  inclosed  and  improved  land, 
occupied  and  claimed  by  another  under  a  cer- 
tificate from  a  railroad  company,  is  not  au- 
thorised by  23  U.  S.  St.  at  Large,  321,  forbid- 
ding the  fencing  of  public  land,  or  preventing 
settlement  thereon;  but  the  person  so  entering 
is  a  naked  trespasser,  though  after  entry  he 
files  a  statement  of  pre-emption.-  Laurendeau 

Fugelli,  21  Pac.  Rep.  29,  1  Wash.  St  559, 
31  Pac.  Rep.  421,  followed. 

2.  The  doctrine  that  a  landowner  cannot 
maintain  replevin  for  crops  grown  on  the  land 
by  a  person  in  actual  adverse  possession  does 
not  apply  where  such  person  is  a  mere  tres- 
passer. 

3.  In  replevin  for  crops,  which  plaintiff 
claims  because  of  alleged  ownership  of  the 
land  on  which  grown,  and  of  which  defendant 
has  possession,  the  title  to  the  land  may  be  in- 
quired into.  Laurendeau  v.  Fugelli,  21  Pac 
Rep.  29,  1  Wash.  St.  559,  31  Pac.  Rep.  421, 
followed. 

Appeal  from  superior  court,  Kittitas 
county;  Carroll  B.  Graves,  Judge. 

Replevin  by  P.  Laurendeau  against  Peter 
Fugelli  to  recover  a  certain  crop  of  hay. 
Judsrment  of  nonsuit.  Plulntiff  appeals. 
Reversed. 

Pruyn  &  Ready,  for  appellant. 

H.J.  Snively,  for  respondent. 

The  owner  of  land  cannot  recover  in  re- 
plevin for  crops  grown  thereon  by  one  in 
actual  adverse  possession.  Halleck  v. 
Mixer,  16  Cal.  574;  Page  v.  Fowler,  28  Cal. 
605;  Kimball  v.Lohmas,  31  Cal.  154;  Page 
v.  Fowler,  37  Cal.  100;  Wilkins  v.  McCue, 
46  Cal.  661 ;  Martin  v.  Thompson,  62  Cal. 
618;  Smltn  v.  Cunningham,  67  Cal.  263; 
Mather  v.  Trinity  Church,  8  Amer.  Dec. 
603;  Brown  v.  Caldwell,  13  Amer.  Dec.  660; 
Page  v.  Fowler,  39  Cal.  412;  Pennybecker 
v.  McDougal,  46  Cal.  662. 

HOYT,  J.  The  questions  presented  by 
the  record  In  this  ease  are  In  all  respects 
similar  to  those  presented  by  a  case  be- 
tween the  same  parties  decided  by  the  ter- 
ritorial supreme  court,  reported  in  21  Pac. 
Rep.  29,  and  another,  also  between  the 
same  parties,  decided  by  this  court  in  Oc- 
tober last,  (31  Pac.  Rep.  421;)  and  it  is 
conceded  that,  if  the  rule  established  in 
those  cases  is  to  prevail,  the  judgment  ren- 
dered by  the  court  below  cannot  stand. 
Respondent  contends,  however,  that  the 
rule  thus  established  is  wrong;  that  the 
facts  in  the  case  show  that  be  was  in  ad- 
verse possession  of  the  premises,  as 
against  the  plaintiff,  and  had  been  in  snch 
adverse  possession  for  several  years,  and 
that,  such  being  the  case,  the  title  to  the 
hay  cut  by  him  on  the  place  while  thus  in 
possession  was  vested  In  him,  and  that 
plaintiff  could  not  recover  the  same,  or 
the  value  thereof,  in  replevin. 

The  general  rule,  that  the  owner  of  land 
cannot  recover  in  such  an  action  for  crops 
grown  thereon  by  one  in  actual  adverse 
possession,  Is  established  by  an  almost 
universal  current  of  authority.  This  is 
clear  from  the  brief  of  respondent,  in 
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which  a  large  number  of  cases  so  holding 
are  cited;  and,  If  the  fact?  in  this  case 
make  such  rule  applicable,  the  court,  in  de- 
ciding the  canes  above  referred  to,  was  in 
error,  and  such  decisions  should  be  over 
ruled.  But,  in  our  opinion,  they  do  not. 
That  rule  obtains  in  the  interest  of  public 
*  policy,  as  between  the  owner  of  land  and 
one  occupying  the  same  adversely  to  Mm, 
and  growing  crops  thereon.  The  theory 
of  the  cases  holding  such  to  he  the  rule  is 
that,  though  the  entry  upon  the  land  may 
constitute  a  trespass,  yet,  if  possession 
thereunder  is  maintained  until  it  becomes 
adverse  to  the  rightful  owner,  it  ceases  to 
be  a  trespass,  and  becomes  to  a  certain 
extent  an  interest  in  the  land,  which,  if 
continued,  will  ripen  into  what  is  equiv- 
alent to  a  good  title  thereto,  and  that, 
such  being  the  case,  those  dealing  with 
one  thus  in  peaceable  possession  should 
not  be  called  upon  to  look  into  the  ques- 
tion of  the  title  to  the  land.  But  in  this 
case  the  possession  of  the  respondent, 
though  it  may  be  suid  to  have  been  in  a 
sense  adverse  to  that  of  the  plaintiff,  was 
not  such  a  one  as  could  ever  ripen  into 
any  title,  as  against  the  plaintiff,  or  any 
other  person.  Such  entry  was,  under  the 
decision  of  the  supreme  court  of  the  United 
States  in  Atherton  v.  Fowler,  9fi  D.  S.  512, 
unlawful,  and  not  such  as  could  be  the 
foundation  of  any  right  whatever.  It  fol- 
lows that,  however  iong  it  might  have 
been  continued,  it  was  no  better  upon  the 
last  day  than  upon  the  first.  Besides,  the 
finding  of  facts  in  the  case  at  bar  show 
that  the  possession  of  respondent  lias  at 
all  times  been  malntuined  by  force.  It 
cannot,  therefore,  be  said  to  have  been 
such  peaceable,  adverse  possession  as 
would  give  to  him  auy  rights  as  against 
the  person  who,  but  for  such  unlawful  ex- 
hibition of  force,  would  have  been  in  pos- 
session of  the  land.  In  our  opinion,  the 
above-cited  cases  were  decided  rightly, 
and,  following  the  rule  therein  announced, 
the  judgment  rendered  in  the  lower  court 
in  the  case  at  bar  must  be  reversed,  and  a 
new  trial  bad. 

DUNBAR,  C.  J.,  and  SCOTT,  STILES, 
and  ANDERS,  J  J.,  concur. 


C  Wash.  5S4) 

IIIRIG  v.  SCOTT  et  al. 

(Supreme  Court  of  Washington.  Jan.  24, 1893.) 

Contractor's  Bond— Erection  of  Public  Build- 
ino — Action  by  Schcontractor. 

1.  Under  Code  Proc.  §  800,  providing  that 
"no  bond  required  by  law,  and  intended  as  such 
bond,  shall  be  void  for  want  of  form  or  sub- 
stance, recital  or  condition,  nor  shall  the  prin- 
cipal or  surety  on  such  account  be  discharged," 
held,  that  a  contractor's  bond  given  to  the  di- 
rectors of  a  school  district  under  Laws  1887- 
88,  p.  15,  providing  that  when  public  buildings 
are  erected  the  contractors  shall  give  bonds,  is 
not  void  because  the  state  of  Washington  is  not 
named  therein  as  obligee,  or  because  the  statu- 
tory form  is  uot  followed. 

2.  Laws  1887-88,  p.  15,  which  provides  that 
municipal  corporations,  when  erecting  public 
buildings  by  contract,  shall  take  a  bond  from 
the  contractors  for  the  faithful  performance  of 
the  contract,  and  that  laborers  and  material 
men  shall  have  a  right  of  action  thereon,  pro- 


tects those  who  furnish  material  or  labor  under 
a  subcontract,  as-  well  as  those  who  furnish 
them  in  other  capacities. 

Appeal  from  superior  court,  Kittitas 
county;  Carroll  B.  Graves,  Judge. 

Action  by  C.  W.  lb  rig  against  John 
Scott,  as  principal,  and  E.  Leouhard  and 
others,  as  sureties,  on  a  contractor's  bond. 
From  a  judgment  for  defendants,  plaintiff 
appeals.  Reversed. 

Pruyn  &  Ready,  for  appellant.  H.  J. 
Snively,  for  respondents. 

HOYT,  J.  One  John  Scott  entered  into 
a  contract  with  school  district  No.  3,  Kit- 
titas county,  for  the  erection  by  him  of  a 
schoolhouse  for  said  district.  At  the  time 
the  contract  was  entered  into,  said  John 
Scott,  as  principal,  and  the  other  defend- 
ants, as  sureties,  made  and  delivered  to 
the  officers  of  said  school  district  a  bond, 
of  which  the  following  is  a  substantial 
copy :  44  Know  all  men  by  these  presents, 
that  we,  John  Scott,  as  principal,  and 

 ,  sureties,  are  held  and  firmly  bound 

unto  Wm.  R.  Abrams.  John  A.  Shoudy, 
S.  W.  Barnes,  P.  H.  W.  Ross,  and  L.  R. 
Grimes,  boarQ  of  directors  of  school  dis- 
trict No.  three,  (8.)  of  the  county  of  Kit- 
titas and  state  of  Washington,  and  their 
successors  in  otfice.  in  the  penal  sum  of 
forty  thousand  dollars.  ($40,000.00.)  good 
and  lawful  money  of  the  United  States, 
for  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our,  and 
each  of  onr,  heirs,  executors,  and  admin- 
istrators. Jointly  and  severally,  firmly, 
by  these  presents.  Sealed  with  oar  seals, 
and  dated  this  1st  day  of  July,  A.  D.  1800. 
Whereas,  on  the  24th  day  of  June,  A.  D. 
1800,  the  board  of  directors  of  school  dis- 
trict No.  three,  (8.)  of  Kittitas  county, 
state  of  Washington,  duly  awarded  the 
above-bounden  John  Scott,  principal,  a 
certain  contract  to  furnish  the  materials 
and  labor  for,  and  to  construct,  erect,  and 
complete,  a  certain  brick  school  building  on 
block  No.  forty-two,  (42, )  Shoudy's  first  ad- 
dition to  thecity  of  Ellensburgh,  Washing- 
ton, for  the  sum  of  thirty-eight  thousand 
six  hundred  and  fifty  dollars,  ($38,650.00,) 
good  and  lawful  money  of  the  United 
Sta  tes,  according  to  the  plans  and  specifica- 
tions prepured  by  W.  A.  Ritchie,  architect, 
and  according  to  the  terms  and  conditions 
to  that  certain  con  tract  entered  iutoon  the 
30th  day  of  June.  A.  D.  1890,  by  the  pre* l- 
dent  and  secretary,  on  the  part  of  said 
school  district  No.  three.  (3.)  of  Kittitas 
county,  Washington,  and  by  the  said  John 
Scott  on  his  own  part:  Now,  therefore, 
If  the  said  John  Scott  shall  pay  to  all  sub- 
contractors, mechanics,  laborers,  and  all 
persons  whatsoever,  who  shall  in  any 
way  engage  in  the  construction  of  said 
building,  and  to  all  persons  who  shall,  by 
his  direction,  furnish  any  material  w hut- 
soever  for  the  purpose  of  being  wrongbt 
into  said  building,  all  sums  to  become  due 
to  such  persons  by  reason  of  such  labor- 
ing upon  or  furnishing  materials  for  said 
building,  and  shall  keep  and  save  harm- 
less the  said  school  district  from  all  me- 
chanics' liens  that  may  be  filed  against 
said  building  by  such  persons,  then  this 
obligation  to  be  void ;  otherwise,  to  re- 
main In  full   force  and   virtue."  The 
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plaintiff  furnished  certain  material  and  la- 
bor to  said  John  Scott,  as  such  contract- 
or, to  be  used,  and  which  was  used,  In  the 
construction  of  said  schoolbouse.  Not 
having  been  paid  therefor,  be  brought  bis 
action  upon  said  bond,  claiming  that  by 
the  provisions  of  the  act  of  January  31, 
1888.  (Laws  1887-88,  p.  15,)  be  was  entitled 
to  recover  upon  said  bond  the  amount 
thus  owing  to  him  by  said  contractor. 
When  said  bond  was  offered  in  evidence, 
the  defendants  objected  to  its  admission 
for  the  reason  that  such  defendants  were 
not  liable  to  the  plaintiff  upon  said  bond 
because  the  state  of  Washington  was  not 
named  therein  as  obligee,  and  such  bond 
was  not  the  statutory  bond  it  was 
claimed  to  be.  This  objection  was  sus- 
tained, exception  taken,  and  the  action  of 
the  court  in  thus  excluding  the  bond  is 
assigned  as  error  here. 

It  will  be  seen  that,  by  the  objection 
thus  made,  defendants  attacked  said  bond 
upon  two  grounds:  First,  that  the  state 
of  Washington  was  not  named  as  obligee; 
and,  second,  that  it  did  not  sufficiently  ap- 
pear that  the  bond  was  executed  under 
the  provisions  of  the  act  above  referred 
to.  That  a  mistake  in  the  naming  of  the 
obligee  is  not  a  fatal  defect  in  a  bond 
which  is  executed,  pursuant  to  the  re- 
quirements of  a  statute,  In  the  Interests 
of  the  public,  when,  notwithstanding  such 
error,  it  clearly  appears  from  the  bond 
taken  as  a  whole  that  it  was  intended  to 
be  such  a  one  as  is  required  by  thestatute, 
is  fullv  established  by  the  authorities. 
See  State  v.  Wood,  (Ark.)  10  8.  W.  Kep. 
024;  Bay  Co.  v.  Brock,  (Mich.)  6  N.  W.Rep. 
101.  The  simple  fact,  then,  of  the  want  of 
the  proper  obligee  in  this  bond,  is  not  fatal 
to  it,  if,  from  its  terms,  the  object  for 
which  it  is  executed  appears.  Even  a  su- 
perficial examination  will  show  such  to 
be  the  fact.  No  one  can  read  the  bond,  in 
the  light  of  the  statute  above  referred  to, 
without  at  once  coming  to  the  conclusion 
that  Inexecutiug  it  by  the  principal  and 
sureties,  and  the  acceptance  thereof  by 
the  proper  officers  of  the  school  district, 
there  was  an  intention  on  the  part  of  all 
to  provide  the  security  required  by  said 
statute,  in  the  interests  of  such  as  might 
thereafter,  by  virtue  thereof,  become  en- 
titled to  protection.  This  would  be  the 
rule  without  the  aid  of  any  curative  stat- 
ute; for  while  it  is  true  that,  under  the 
old  rules  existing  at  common  la  w,  much 
technical  accuracy  was  required  in  regard 
to  Instruments  of  this  nature,  yet,  even  in 
the  absence  of  any  statute,  such  rule  has 
been,  by  the  decisions  of  the  courts,  very 
much  modified;  and  at  this  time  courts 
look  more  to  the  Bubstance  than  to  the 
form,  in  determining  as  to  whether  or  not 
such  instruments  shall  have  force.  But  if 
there  was  doubt  upon  this  question,  un- 
aided by  statute,  this  doubt  must  be  re- 
solved in  favor  of  the  rule  which  upholds 
bonde  of  this  kind  by  tbe  provisions  of 
our  statute.  Section  800,  Code  Proc,  is  as 
follows:  **No  bond  required  by  law,  and 
intended  as  such  bond,  shall  be  void  for 
want  of  form  or  substance,  recital  or  con- 
dition, nor  shall  the  principal  or  surety  on 
such  account  be  discharged;  but  all  the 


parties  thereto  shall  be  held  and  bound  to 
the  full  extent  contemplated  by  tbe  law 
requiring  the  same,  to  the  amount  speci- 
fied in  such  bond.  In  all  actions  on  such 
defective  bond,  the  plaintiff  may  state  its 
legal  effect  in  the  same  manner  as  though 
it  were  a  perfect  bond."  And  underltany 
deficiency  in  this  bond  must  be  held  to  be 
cured.  See  Faurote  v.  State,  (Ind.  Sup.) 
11  N.E.  Kep.  472;  Id.,  23  N.  E.  Rep.  971. 
It  follows  that  neither  of  the  grounds  of 
objection  to  said  bond  presented  to  the 
court  below  was  tenable,  and  tbe  action 
of  the  court  in  sustaining  the  same  was 
therefore  erroneous. 

It  is  further  objected  in  this  court  that 
8a id  bond  was  not  available  in  the  action 
brought  by  tbe  plaintiff,  for  the  reason 
that  bis  complaiut  showed  that  he  was  a 
subcontractor,  and  that  tbe  statute 
(Laws  1887-88,  p.  15)i  ]n  qaestiou  did  not 
contemplate  the  protection  of  subcontract- 
ors. In  order  that  that  objection  might 
avail  respondents,  it  should  have  been 
made  in  the  court  below,  and  not  for  the 
first  time  here.  But  we  are  well  satisfied 
that,  even  If  it  was  properly  raised,  it 
could  not  aid  the  contention  of  respond- 
ents. In  our  opinion,  the  statute  in  ques- 
tion protects  those  who  furnish  material 
or  labor  by  virtue  of  a  subcontract  as  w«'ll 
as  those  who  furnish  tbe  same  in  any  oth- 
er capacity.  The  object  of  the  statute 
was  to  give  the  same  relief  by  a  proceed- 
ing upon  tbe  bond  as  conld  be  had,  in  tbe 
case  of  the  erection  of  a  building  by  a  pri- 
vate owner,  by  the  enforcement  of  a  Hen 
against  such  building;  und,  such  being 
tbe  evident  intention  of  the  statute,  it 
should  receive  such  construction  at  tbe 
hands  of  tbe  courts  as  will  raakelt  avail- 
able for  such  purpose.  That  a  subcontract- 
or may  be  required,  in  a  suit  to  foreclose 
a  lien,  to  make  further  proof  than  would 
be  required  of  the  one  who  had  himself 
done  all  the  labor  for  which  the  lien  was 
claimed,  does  not  prevent  the  enforcement 
of  his  lien,  when  such  further  proof  is 
made;  and  the  fact  that  such  subcontract- 
or, in  enforcing  his  rights  as  against  the 
bond  given  by  virtue  of  the  provision  of 
said  statute,  would  also  be  called  upon  to 
make  additional  proofs  that  would  satis- 
fy the  court  that  be  was  not  indebted  to 
anyone  wbo  had  furnished  materials  or 
performed  labor  for  him  in  the  course  of 
the  prosecution  of  his  work  a*  such  sub- 
contractor, cauuot  deprive  him  of  tbe  ben- 
efits of  the  statute.  The  bond  should 
have  been  allowed  to  go  in  evidence,  and 
for  the  error  in  excluding  it  the  judgment 
must  be  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
thin  opinion. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  J  J.,  concur. 


xLaws  1887-88,  p.  15,  provides  that  mnnici- 
pal  corporations,  when  erecting  public  buildings, 
where  the  same  are  let  on  contract,  shall  take 
a  bond  from  the  contractors,  with  sufficient 
sureties,  for  the  faithful  performance  of  the 
contract;  and  laborers  and  material  men  shall 
have  a  right  of  action  on  such  bond,  for  labor 
done  and  materials  furnished,  on  the  failure  of 
the  contractor  therefor. 
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WILLSON  t.  NORTHERN  PAC.  R  CO. 

(Supreme  Court  of  Washington.   Jan.  31, 1893.) 

Car m irs — Ejection  or  Passbkokr— EXCBSSIVS 
Damages. 

1.  Where  a  person  is  wrongfully  ejected 
from  a  train,  she  is  entitled  to  recover  for  hu- 
miliation and  mental  suffering  caused  thereby, 
though  the  ejection  was  unaccompanied  by  vio- 
lence, insult,  or  indignities,  and  though  the  con- 
ductor believed  that  she  had  no  right  to  ride 
on  such  train,  and  acted  in  good  faith  in  eject- 
ing her. 

2.  Where,  in  an  action  to  recover  for  a 
wrongful  ejection  from  a  train,  it  appeared 
that  plaintiff  was  treated  with  proper  courtesy 
by  defendant's  conductor,  and  no  force  was 
used  in  ejecting  her,  and  that  the  only  cause 
for  mental  suffering  was  the  publicity  given  to 
her  ejection,  in  having  the  attention  of  the  oth- 
er passengers  called  thereto,  and  in  being  com- 
pelled to  accept  financial  aid  from  a  stranger, 
a  verdict  for  $1,900  is  excessive,  and  the  court 
acted  within  its  discretion  in  reducing  the 
amount  to  $500. 

Appeal  from  superior  court,  King  coun- 
ty ;  T.  J.  Humes,  J  urine. 

Action  by  Bensle  M.  Wlllson  against  the 
Northern  Pacific  Railroad  Company  to  re- 
cover riu mages  for  a  wrongful  ejection 
from  defendant's  train.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals. 
Affirmed. 

Mitchell,  Ashton  ft  Chapman  and  An- 
drew F.  Burleigh,  for  appellant.  Thomp- 
son, Edseu  ft  Humphries,  for  respondent. 

SCOTT,  J.  On  Jnne  29.  1891,  the  re- 
spondent purchased  a  ticket  from  Vln- 
cennes,  Ind.,  to  Seattle,  Wash.,  via  St. 
Paul,  Minn.,  over  appellant's  road.  On 
July  2d,  soon  after  leaving  St.  Paul,  the 
ticket  exchanger  passed  through  the  train, 
and  took  up  the  tickets  of  the  passengers, 
giving  them  exchange  tickets  in  return. 
By  mistake  the  respondent  was  given  an 
exchange  ticket  to  Missoula,  Mont.,  in- 
stead of  to  Seattle.  The  mistake  was  un- 
noticed at  the  time,  and  respondent  trav- 
eled upon  this  ticket,  over  the  various 
divisions  of  appellant's  road,  from  St. 
Paul  to  Missoula,  arriving  there  on  the  4th 
day  of  July.  .lust  before  reaching  this 
point,  the  conductor  of  the  train  took  up 
the  respondent's  ticket,  whereupon  he 
was  Informed  by  her  that  her  destination 
was  Seattle;  that  her  original  ticket, 
which  had  been  taken  up.  was  purchased 
to  that  point.  After  some  conversation 
the  conductor  said  to  respondent  that  he 
would  telegraph  back,  and  undertake  to 
ascertain  the  facts,  and  get  the  mistake 
rectified.  He  did  telegraph,  accordingly, 
and  received  an  answer  stating  that  "Mrs. 
Walker's  ticket  was  to  Missoula,  Mon- 
tana." It  seeme  that  a  mistake  was  made 
in  the  name,  in  sending  this  answer.  The 
conductor  claims  that  be  only  sent  one 
telegram,  and  that  this  was  an  answer  to 
It,  and  that  tbe  name  of  Mrs.  Walker  was 
evidently  meant  for  Miss  Wlllson.  He 
then  informed  respondent  that  she  would 
have  to  purchase  a  ticket  to  Seattle, 
or  he  could  not  carry  her  any  further 
than  Missoula.  Tbe  price  of  a  ticket  fro/n 
Missoula  to  Seattle  was  $30.30,  and  re- 
spondent did  not  have  sufficient  money 
with  her  to  pay  for  one,  of  which  fact  she 


Informed  the  conductor.  Some  of  the  oth- 
er passengers  had  become  interested  in  re- 
spondent's bebalf,  and  protested  against 
her  being  compelled  to  leave  the  train. 
But  tbe  conductor  insisted  there  was  no 
other  alternative,  if  she  did  not  pay  her 
fare  for  the  remainder  of  the  distance. 
One  of  the  passengers  said  to  the  respond- 
ent that,  If  she  was  required  to  leave  tbe 
train,  to  do  so,  and  that  he  would  then 
purchase  a  ticket  for  her  from  Missoula 
to  Seattle,  and  that  she  could  re-enter 
the  car,  and  continue  her  journey.  At 
Missoula  the  conductor  again  said  to 
the  respondent  that  she  must  pay  her 
fare  for  the  remainder  of  tbe  distance, 
or  leave  the  train.  Whereupon  respond- 
ent got  np  from  her  seat,  but  without  tak- 
ing any  of  her  wraps  or  baggage,  and 
walked  out  upon  the  platform,  followed 
by  tbe  conductor  and  by  the  passenger 
aforesaid.  Tbe  conductor  held  the  train 
a  few  moments  at  this  place,  while  this 
passenger  purchased  a  ticket  for  the  re- 
spondent to  Seattle,  whereupon  she  re-en- 
tered the  car,  and  resumed  her  seat,  arriv- 
ing at  Seattle  without  any  materiel  de- 
lay. Soon  after  her  arrival  at  Seattle  the 
appellant's  agents,  having  further  investi- 
gated the  matter,  and  having  found  there 
had  been  a  mistake  made  In  exchanging 
tickets  with  respondent,  tendered  ber  the 
sum  of  $30.80.  which  had  been  paid  for  the 
ticket  from  Missoula  to  Seattle.  She  de- 
clined to  receive  this,  and  brought  an  ac- 
tion for  damages.  A  Jury  trial  was  had, 
which  resulted  in  a  verdict  in  her  favor  for 
$1,900.  Upon  a  motion  for  a  new  trial  the 
superior  court  required  her  to  remit  $1,400 
of  this  sum,  which  she  did,  and  the  judg- 
ment was  allowed  to  stand  for  $500. 
Whereupon  the  railroad  company  ap- 
pealed. 

Appellant  contends  that  tbe  respondent 
should  be  limited  in  her  recovery  for  dam- 
ages to  ber  actual  money  outlay ;  that  she 
should  uotbeallowed  to  recover  anything 
for  humiliation  or  mental  suffering;  that 
there  was  nothing  In  tbe  treatment  wbich 
respondent  received  wbich  should  cause 
any  feeling  of  humiliation  or  mental  suffer- 
ing; that  there  must  first  be  a  physical 
Injury,  as  a  foundation  for  such  a  recov- 
ery; that  a  recovery  for  more  than  the 
extra  fare  paid  in  this  case  would  be,  in 
effect,  a  recovery  for  punitive  or  exemplary 
damages,  wbich  are  never  allowed  except 
in  cases  attended  with  Insult,  indignities, 
or  oppression,  and  are  not  recoverable  in 
this  state  in  any  event.  Dray  Co.  v.  H De- 
fer, 2  Wash.  45,  25  Pac.  Rep.  1072.  The  re- 
spondent does  not  claim  to  have  received 
any  physical  injury,  and  was  not  subject- 
ed to  any  abusive  treatment.  She  admits 
that  the  conductor  treated  her  in  a  gentle- 
manly manner,  and  it  appears  she  under- 
stood he  was  simply  obeying  tbe  regula- 
tions of  the  railroad  company  in  dealing 
with  her  as  be  did.  The  principal  dam- 
ages wbich  respondent  claims  to  have 
suffered  were  in  the  publicity  given  to  the 
matter,  in  having  the  attention  of  the 
other  passengers  attracted  thereto,  and 
in  being  put  under  obligations  to  tbe  gen- 
tleman who  purchased  her  ticket.  In  so  be- 
ing compelled  to  accept  financial  assist- 
ance from  him.  and  in  tbe  sense  of  wrong 
wblcb  she  suffered.   By  reason  of  tbese 
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matters  she  claims  to  have  been  very  much 
annoyed,  humiliated,  and  disturbed  in  ber 
peace  of  mind.  The  respondent  bad  no 
acquaintances  aboard  the  train  upon  this 
occasion,  except  such  as  she  bad  made  up- 
on the  trip.  She  was  21  years  of  age,  and 
bad  traveled  some  upon  railroad  trains 
before  this  time,  but  not  extensively.  Ow- 
ing to  her  inexperience  in  this  direction,  it 
seems  she  was  an  object  of  some  solicitude 
upon  the  part  of  her  relatives,  In  starting 
her  upon  this  Journey.  An  uncle  purchased 
a  through  ticket  for  her,  and  accompanied 
her  from  VincenneB  to  Chicago,  there  put- 
ting her  aboard  the  regular  sleeping  car 
for  Seattle,  so  that  she  might  travel 
through  without  a  change  of  cars. 

From  an  examination  of  many  cases 
bearing  upon  these  questions  we  are  led 
to  the  following  conclusions:  That  there 
is  no  distinction  to  be  drawn  between  a 
case  like  this,  where  the  passenger  vacates 
the  car  upon  being  told  to  do  so  by  the 
conductor,  and  one  where  resistance  is 
offered,  and  no  more  fore  a  is  used  by  the 
agents  of  the  company  than  is  necessary 
to  eject,  as  the  passenger  has  no  right  to 
resist,  but  must  rely  upon  an  action  for 
damages.  It  is  as  much  a  wrongful  expul- 
sion in  one  case  as  in  the  other,  Railroad 
Co.  v.  Griffin,  68  III.  499;  Railroad  Co.  v.. 
Connell,  112  111.  295;  Hull  v.  Railroad  Co., 
15  Fed.  Rep.  57;  Townsend  v.  Railroad 
Co.,  56  N.  "Y.  295.  Such  actions  are  not  nec- 
essarily founded  upon  a  breach  of  the  con- 
tract to  carry,  hut  properly  lie  in  tort,  up- 
on the  theory  that,  when  the  relatlou  of 
passeugor  and  carrier  is  established,  a 
wrongful  violation  of  the  contract  upon 
the  part  of  the  carrier  is  a  breach  of  a  pub- 
lic duty.  An  action  of  case  would  He  there- 
for at  the  common  law.  Pouilin  v.  Rail- 
way Co.,  47  Fed.  Rep.  S58;  Torton  v.  Rail- 
way Co.,  (Wis.)  21  N.  W.  Rep.  516;  Walsh 
v.  Railway  Co.,  42  Wis.  23;  Head  v.  Rail- 
way  Co.,  79  Ga.  858,  7  8.  E.  Rep.  217.  In 
this  last  cuse  it  will  be  observed  that  the 
syllabus,  with  regard  to  the  force  used,  is 
somewhat  at  variance  with  the  facts,  as 
stated  in  the  opinion.  It  is  apparent  that 
there  was  no  question  of  undue  force  or 
violence  involved.  Of  course.no question 
as  to  the  form  of  the  action  can  arise 
under  a  system  of  code  pleading,  where 
tbefacts  are  stated,  (Hall  v.  Railroad  Co., 
supra,)  and  there  is  no  attempt  to  raise 
any  sucb  question  in  this  case.  By  the 
great  weight  of  authority,  it  is  well  es- 
tablished tbatthe  sense  or  wrong  suffered, 
and  the  feeling  of  humiliation  and  dis- 
grace engendered,  if  any,  Is  an  actual  dam- 
age, for  wblcb  the  Injured  party  is  entitled 
to  compensation,  in  this  class  of  cases. 
Smith  v.  Railroad  Co.,  28  Ohio  St.  10; 
Railroad  Co.  v.  Flagg,  43  111.864;  Railway 
Co.  v.  Chisholm,  79  III.  584;  Railroad  Co. 
v.  Connell,  supra:  Railway  Co.  v.  Bam- 
brey.  (Fa.  Sup.)  16  Atl.  Rep.  67:  Quigley 
v.  Railroad  Co.,  5  Rawy.  107;  Hamilton 
v.  Railway  Co.,  58  N.  Y.  25;  Railway  Co. 
v.  Fix,  88  Ind.  381 ;  Railway  Co.  v.  Hol- 
drldge,  118  Tnd.  281,  20  N.  E.  Rep.  837; 
Finch  v.  Railway  Co.,  (Minn.)  49  N.  W. 
Rep.  329;  Carsten  v.  Railway  Co.,  (Minn.) 
47  N.  W.  Rep.  49:  Hoffman  v.  Railway  Co., 
Id.  312;  Railway  Co.  v.  Bray,  (Ind.  Sup.) 
25  N.  E.  Rep.  439.  That  such  claims  are 
here  regarded  as  falling  within  the  class 


known  as  "compensatory  "  and  not  "ex- 
emplary, "damages,  see  Dray  Co.  v.Hoefer, 
supra.  Those  cases  to  which  our  atten. 
tion  has  been  called,  most  directly  in  point, 
in  support  of  tbe  proposition  tbat  there 
can  be  no  recovery  for  wounded  feelings, 
etc.,  where  the  agents  of  the  railroad  com- 
pany acted  in  good  faith,  and  used  no  un- 
necessary force  in  ejecting  the  passenger, 
and  subjected  him  to  no  insult  or  other 
indignity  in  so  .doing,  are  Fitzgerald  v. 
Railroad  Co.,  50  Iowa,  79,  and  Paine  v. 
Railroad  Co.,  45  Iowa,  569.  Also,  see  Dor- 
rah  v.  Railway  Co.,  (Miss.^  8  South.  Rep. 
86,  and  Trigg  v.  Railway  Co.,  74  Mo.  147. 
Tbe  two  cases  first  cited,  from  Iowa,  fair- 
ly sustain  tbe  doctrine  contended  for  by 
appellant.  It  Is  apparent,  however,  tbat 
tbe  feelings  are  not  as  deeply  involved  in 
cases  like  those  as  in  the  one  we  have  un- 
der consideration;  and  tbe  same  is  true, 
In  a  greater  degree,  of  the  two  succeeding 
cases  cited.  In  the  Paine  Case,  45  Iowa, 
the  passenger  had  been  unable  to  procure 
a  ticket  at  the  ticket  office  of  the  compa- 
ny, and  upon  going  aboard  the  train  he 
refased  to  comply  with  the  rule  requiring 
passengers  to  pay  10  cents  in  addition  to 
the  regular  fare,  where  payment  was  made 
upon  tbe  train.  Tbe  Fitzgerald  Case,  SO 
Iowa,  involved  the  right  of  a  passenger 
to  ride  upon  a  freight  train  .in  violation 
of  tbe  rule  of  the  company  prohibiting 
passengers  from  boarding  freight  trains 
except  at  the  depot,  and  forbidding  con- 
ductors to  permit  passengers  to  get  upon 
the  train  after  it  had  left  tbe  depot.  The 
two  cases  last  cited,  in  3  Soutb.  Rep.  aud 
74  Mo.,  are  cases  where  the  passenger  had 
been  carried  by  bis  point  of  destination. 
It  is  evident  that  in  all  these  cases  the  feel- 
ings of  the  passenger  were  not  as  deeply 
involved  as  In  the  present  case.  No  impu- 
tation of  falsehood  could  possibly  arise 
from  the  circumstances.  A  party  claim- 
ing to  have  purchased  a  ticket  fora  great- 
er distance  than  the  one  he  held  entitled 
him  to  ride  might  have  bis  word  doubted 
by  fellow  passengers.  Very  likely ,  different 
opinions  would  be  entertained  as  to  the 
truthfulness  of  such  a  claim  by  tho  other 
passengers.  He  might  be  believed  by 
some,  and  disbelieved  by  others.  A  pas- 
senger, realizing  this,  and  that  he  might 
thus  to  some  extent  become  an  object  of 
suspicion,  would  feel  more  or  less  morti- 
fied thereby.  It  is  true,  different  individ- 
uals would  suffer  in  greater  or  less  degree. 
To  some,  perhaps,  it  would  amount  to  no 
more  than  a  trifle,  while  in  other  cases  it 
might  be  severe.  This,  of  course,  v«  ould  be 
a  question  for  the  Jury  to  determine.  The 
case  of  Johnson  v.  Wells,  Fargo  *  Co.,  6 
Nev.  224,  was  also  cited  by  appellant  as 
sustaining  the  position  it  contends  for,  but 
it  is  evident,  so  far  as  these  cases  are  in 
point,  that  t  hey  are  completely  overborne 
by  the  cases  previously  cited.  The  con- 
tention that  there  can  be  no  recovery  for 
such  damages,  where  there  has  been  no 
direct  physical  injury,  is  clearly  untenable, 
under  tbe  weight  of  the  authorities.  Nor 
is  tbe  rigbt  to  recover  therefor  limited  to 
this  class  of  cases.  See  Telegraph  Co.  v. 
Cooper,  71  Tex.  507,  9  S.  W.Reo.698;  Same 
v.  Simpson,  (Tex.  Sup.)  11  S.  W.  Rep.  885; 
and  Same  v.  Rosentreter,  (Tex.  Sup.)  16 
8.  W.  Rep.  25,— which  were  cases  In  vol  v* 
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lng  failure  to  deliver  telegrams  furnishing 
information  ol  the  illuess  and  death  of 
relatives. 

The  respondent  excepted  to  the  order  of 
the  court  requiring  her  to  remit  $1,400 
from  the  verdict.  She  Insists,  upon  this 
appeal,  not  only  that  the  judgment  should 
be  affirmed,  but  that  the  original  amount 
which  the  jury  found  she  was  entitled  to 
should  be  reinstated;  and  she  claims  that, 
having  taken  an  exception  thereto,  and 
preserved  the  question  of  record,  it  is  prop- 
erly before  the  court.  A  number  of  cases 
have  been  cited  by  her  as  to  the  right  and 
power  of  courts  to  interfere  with  ver- 
dicts in  such  matters.  We  do  not  feel 
called  upon  to  undertake  a  review  of 
them,  as  the  law  is  too  well  settled  that 
where  it  appears  that  a  verdict  is  excess- 
ive, and  that  the  Jury  must  have  been  in- 
fluenced by  passion  or  prejudice  in  finding 
so  large  an  amount,  the  court  will  reduce 
It.  This  is  firmly  established.  Under  the 
circumstances  of  this  case,  we  think  that 
$500,  the  amount  for  which  the  judgment 
was  rendered,  was  amply  sutt1cje.it  to  cov- 
er any  possible  injury  plaintiff  sustained. 

Affirmed. 

DON  BAR,  C.  J.,  and  ANDERS,  J.,  con- 
cur 


(50  Kan.  165) 

In  re  GUNN.» 

(Supreme  Court  of  Kansas.    March  11.  1893.) 

Supkemb  Court  —  Original  Jurisdiction  —  Ha- 
beas Corpus— Legislature— Commitment  for 
Contempt. 

1.  The  constitution  of  the  state  ordains 
that  the  supreme  court  shall  have  original  ju- 
risdiction in  proceedings  iu  habeas  corpus. 

2.  Under  the  statutes  of  this  state,  no 
court  or  judge  shall  inquire  into  the  legality  of 
any  judgment  or  process  whereby  the  petitioner 
is  in  custody,  or  discharge  him,  when  the  term 
of  commitment  has  not  expired,  upon  any  pro- 
cess issued  for  any  contempt  of  any  officer  or 
body  having  authority  to  commit,  if  such  con- 
tempt does  not  arise  upon  proceedings  to  en- 
force the  remedy  of  a  party. 

3.  The  supreme  court  has  power  to  Inquire 
on  habeas  corpus  into  the  lawfulness  of  im- 
prisonment by  an  order  or  resolution  of  the 
house  of  representatives  of  the  state. 

4.  The  house  of  representatives  of  Kansas 
has  power  to  compel  witnesses  to  attend  and 
testify  before  the  house,  or  one  of  its  commit- 
tees, having  an  election  contest  concerning  a 
member  thereof  properly  pending  before  it  for 
investigation. 

5.  If  a  witness  duly  subpoenaed  in  this 
state  to  testify  before  the  house  of  representa- 
tives of  Kansas,  or  a  committee  of  that  house, 
having  a  contest  of  election  concerning  the  seat 
of  a  member  thereof  properly  pending  before  it 
for  investigation,  willfully  refuses  to  attend  or 
testify,  he  is  in  contempt  of  the  authority  of 
the  house,  for  which  the  house  may  cause  him 
to  be  arrested  and  brought  before  that  body, 
and  such  body  may,  upon  proper  proceedings, 
lawfully  imprison  the  contumacious  witness. 

G.  The  constitution  of  the  state  ordains 
that  the  legislative  power  of  the  state  shall 
be  vested  in  the  house  of  representatives  ami 
the  senate;  that  the  number  of  representative s 
shall  never  exceed  125;  that  a  majority  of  encn 
house  shall  constitute  a  quorum;  and  that  each 
house  shall  establish  its  own  rules. 


'For  dissenting  opinion,  see  32  Pac.  Rep.  948. 


7.  Under  the  constitution  and  statutes,  the 
house  of  representatives  consists  of  125  mem- 
bers, and  63,  being  a  majority,  constitutes  a 
quorum. 

8.  When  a  number  of  persona  come  to- 
gether at  the  hall  of  the  house  of  representa- 
tives in  the  state  capitol,  at  a  regular  session, 
commencing  on  the  second  Tuesday  of  January 
of  each  alternate  year,  claiming  to  be  mem- 
bers of  the  house  of  representatives,  those  per- 
sons who  hold  certificates  of  membership  from 
the  secretary  of  state,  certified  by  him  under 
his  seal  of  office,  in  accordance  with  the  deter- 
mination of  the  state  board  of  canvassers,  are 
the  only  persons  entitled  to  participate  in  the 
organization  of  the  house.  Such  certificates 
of  election  confer  title  upon  the  holders  thereof, 
governing  their  associates  and  everybody  who 
has  a  lawful  duty  to  determine  who  are  elected 
representatives,  until  there  can  be  an  adjudica- 
tion by  the  house  itself  to  the  contrary. 

9.  Where  a  majority  of  the  members  of 
the  house  of  representatives  in  this  state,  each 
one  of  whom  holds  a  certificate  of  membership, 
prescribed  by  the  statute,  meets  at  the  usual 
and  customary  hour  in  the  hall  of  the  house 
of  representatives  at  the  state  capitol,  at  the 
regular  time  for  the  commencement  of  a  ses- 
sion of  the  legislature,  and  perfects  an  or- 
ganization as  a  house,  appoints  its  committees, 
and  initiates  legislation,  such  body  is  duly  or- 
ganized, and  is  the  constitutional  house  of  rep- 
resentatives, although  the  governor,  or  senate, 
or  both,  refuse  to  communicate  with  or  recog- 
nize it  as  the  house  of  representatives.  Such 
a  house  of  representatives,  so  constituted  and 
organized,  may  keep  and  publish  a  journal  of 
its  proceedings,  and  such  journal,  when  prop- 
erly kept  and  published,  imports  absolute  verity. 
Such  a  house  also  has  the  power,  under  the  con- 
stitution and  laws,  to  imprison  for  contempt 
contumacious  witnesses  in  proper  proceedings 
pending  before  it. 

10.  The  constitutional  house  of  representa- 
tives of  the  state,  regularly  organized,  having 
a  quorum,  and  transacting  business  in  the  hall 
of  the  house  of  representatives  at  the  capitol, 

Srovided  for  its  sessions, '  cannot  be  ousted  or 
e8troyed  as  a  house  by  the  refusal  or  neglect 
of  the  governor,  or  of  the  state  senate,  or  of 
both,  to  communicate  with  it. 

11.  If  an  office  is  filled,  and  the  duties  per- 
taining thereto  are  performed  by  the  officer  or 
a  body  de  jure,  another  person  or  body,  al- 
though claiming  the  office  under  color  of  title, 
cannot  become  an  officer  or  body  de  facto,  and 
an  officer  or  body  claiming  to  be  such  de  facto 
cannot  oust  or  destroy  the  power  of  an  officer 
or  body  de  jure  by  taking  partial  possession  of 
the  room  or  office  where  the  officer  or  body  de 
jure  is  in  possession  and  transacting  business. 

12.  Where  the  constitutional  house  of  rep- 
resentatives of  the  state  convenes  at  the  time 
and  place  provided  by  law,  perfects  its  or- 
ganization, appoints  its  committees,  and  ini- 
tiates legislation,  and  continues  to  transact 
business,  its  power  is  not  usurped  or  destroyed 
as  the  house  of  representatives  by  the  organiza- 
tion in  the  same  room  of  another  ptet ended 
house  of  representatives,  composed  of  58  mem- 
bers, having  certificates  of  election;  hut  being 
less  than  a  constitutional  quorum,  although 
such  body  is  recognized  by  the  governor  of  the 
state  and  by  the  state  senate  as  a  house,  or 
as  a  de  facto  house  of  representatives.  Nor 
can  such  pretended  body  forbid  or  prevent  the 
constitutional  house  of  representatives  from  ex- 
ercising its  power,  under  the  constitution  and 
laws,  to  imprison  for  contempt. 

13.  "The  house  of  representatives  is  not  the 
final  judge  of  its  own  powers  and  privileges  in 
cases  in  which  the  rights  and  liberties  of  the 
subject  are  concerned;  but  the  legality  of  its 
action  may  be  examined  and  determined  by 
this  court.  That  house  is  not  the  legislature, 
but  only  a  part  of  it,  and  is  therefore  subject  in 
its  action  to  the  laws,  in  common   with  alt 
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other  bodies,  officers,  and  tribunals  within  this 
state.  Especially  is  it  competent  and  proper 
for  this  court  to  consider  whether  its  proceed- 
ings are  in  conformity  with  the  constitution 
and  laws,  because,  living  under  a  written  con- 
stitution, no  branch  or  department  cf  the  gov- 
ernment is  supreme;  and  it  is  the  province  and 
duty  of  the  judicial  department  to  determine, 
in  cases  regularly  brought  before  them,  wheth- 
er the  powers  of  any  branch  of  the  govern- 
ment, and  even  those  of  the  legislature  in  the 
enactment  of  laws,  have  been  exercised  in  con- 
formity with  the  constitution,  and,  if  they  have 
not  been,  to  treat  their  acts  as  null  and  void." 
Burnham  v.  Morrissey,  14  Gray,  226. 

(Syllabus  by  the  Court) 

Original  proceedings  In  habeas  corpus 
by  L.  C.  Gunu  to  obtain  bis  discharge 
from  an  arrest  made  by  C.  C.  Clevenger, 
acting  sergeant  at  arms  of  the  house  of 
representatives  of  the  state,  on  the  ground 
that  snch  house  was  an  Illegal  body,  and 
such  officer  had  no  authority  to  make  the 
arrest.    Writ  denied. 

Eugene  Hogan.  for  petitioner.  Noah 
Allen,  Asst.  Atty.  Gen.,  G.  C.  Clemens, 
Frank  Doster,  and  W.  C.  Webb,  for  the 
governor.  T.  F.  Garver,  Chester  I.  Long, 
W.  H.  Kossington,  and  David  Overmyer, 
for  respondent. 

HORTON,  0.  J.  On  the  15tli  of  Febru- 
ary of  the  present  year,  L.  C.  Gunn  was 
arrested  by  C.  C.  Clevenger,  and  soon 
thereafter  he  presented  his  petition  to  one 
of  the  Justices  of  this  court,  asking  to  be 
discharged  from  arrest  and  restraint,  upon 
the  ground  that  Clevenger  bad  no  author- 
ity to  arrest  or  detain  him.  He  alleged 
that  Clevenger  was  acting  as  the  sergeant 
at  arms  of  an  alleged  house  of  represents* 
tives  that  had  no  authority  to  act  as  a 
house.  The  warrant  issued  to  Clevenger 
as  sergeant  at  arms  for  the  arrest  of  Gunn 
was  signed  by  George  L.  Douglass,  as 
speaker, and  attested  by  Frank  L.Brown, 
as  chief  clerk,  and  was  attached  to  the 
application.  Subsequently  a  return  was 
filed  by  Clevenger,  as  sergeant  at  arms, 
justifying  the  arrest  of  Gunu,  and  alleging 
that  his  detention  was  lawful,  npon  the 
ground  that  he  (Clevenger)  was  the  ser- 
geant at  arms  of  the  constitutional  house 
of  representatives  of  the  state  of  Kansas, 
duly  organized  by  the  election  of  Douglass 
as  speaker.  Brown  as  chief  clerk,  with  tne 
other  proper  officers,  and  that  Gnnn  re- 
fused to  obey  a  subpoena  personally  served 
upon  him  to  appear  before  the  committee 
on  elections,  and  testify  as  a  witness  in  a 
proper  investigation  then  pending  before 
such  committee  of  the  house.  To  that 
return  a  traverse  has  been  filed  by  the 
petitioner,  who  has  associated  with  his  at- 
torney counsel  representing  the  governor 
of  the  state.  Upon  the  allegations  of  the 
pleadings  thus  framed,  tills  court  has  a 
proper  matter  before  it  to  hear  and  deter- 
mine. We  may  remark,  in  this  connec- 
tion, that  oral  evidence  was  offered  upon 
the  trial  concerning  various  matters 
which  was  objected  to  by  the  petitioner. 
In  deciding  this  case  and  declaring  the 
law  thereon,  this  court  has  sustained  the 
objections  to  all  the  evidence  as  to  any 
matters  occurring  after  the  organization 
of  the  two  houses  referred  to,  except  it 


has  considered  the  evidence  of  the  Honor- 
able J.  M.Dunsmore  as  to  the  hall  or  room 
where  the  two  bodies  held  their  sessions 
ami  transacted  business,  and  his  further 
evidence  that  the  two  bodies  or  houses 
acted  separately  and  independently  of 
each  other.  The  court  has,  however,  ex- 
amined and  considered  the  journals  of  the 
state  senate,  of  the  Douglass  house,  and 
of  the  alleged  Dunsmore  house,  and  also 
the  official  records  of  the  office  of  the  secre- 
tary of  state  concerning  the  issuance  of 
certificates  of  election  to  members  of  the 
house  for  The  constitution  of  the 

state  gives  this  court  original  jurisdiction 
in  habeas  corpus,  and  this  is  u  proceeding 
of  that  churacter. 

The  liberty  of  a  citizen  is  in  controversy. 
But  the  statute  of  this  state  provides  that 
no  court  or  judge  shall  Inquire  Into  the  le- 
gality of  any  judgment  or  process  whereby 
a  party  Is  In  custody,  or  discharge  him, 
when  the  term  of  commitment  has  not  ex- 
pired, in  the  following  case,  among  oth- 
ers: Third.  For  any  contempt  of  any 
court,  officer,  or  body  having  authority 
to  commit.  Therefore  we  have  beforo  us, 
necessary  for  our  determination,  the  ques- 
tion whether  the  body  or  the  house  which 
authorized  Clevenger  as  sergeant  at  arms 
to  arrest  and  detain  Gunn  had  any  legal 
or  constitutional  authority  so  to  do.  If 
there  were  one  house  only,  or  the  proceed- 
ings of  one  house  only,  to  consider,  our 
duty  in  this  matter  would  be  plain  and 
easy ,  but  it  appears  from  the  Journals 
presented  to  us  that  on  January  10, 1893, 
(the  day  appointed  for  the  organization  of 
the  house  of  representatives  of  the  state 
of  Kansas,)  there  met  and  attempted  to 
organize  at  the  capltol,  in  representative 
ball,  two  houses,  which  since  that  time 
have  acted  separately  and  Independently 
of  each  other. 

We  will  examine  briefly  the  organiza- 
tion, or  attempted  organization,  of  these 
two  alleged  houses.  Before  doing  so,  how- 
ever, it  is  best  to  understand  how  a  house 
of  representatives  maybe  legally  organ- 
ized. Judge  McCrary,  In  his  work  upon 
Elections,  In  section  509,  says:  "It  is  to 
be  observed  in  the  outset  that  when  a 
number  of  persons  come  together,  claim- 
ing to  be  members  of  a  legislative  body, 
those  persons  who  bold  the  usual  creden- 
tials of  membership  are  alone  entitled  to 
participate  in  that  organization:  for  it 
is,  as  we  have  had  occasion  several  times 
to  repeat,  a  well-settled  rule  that,  where 
there  has  been  an  authorized  election  for 
an  office,  the  certificate  of  election,  which 
is  sanctioned  by  law  or  usage,  is  the  prima 
facie  written  title  to  that  office."  Judge 
McCrary,  the  writer  of  these  words,  occu- 
pied for  several  terms  a  seat  in  the  house 
of  representatives  at  Washington.  He 
was  chairman  for  many  years  in  that 
body  of  the  committee  upon  elections. 
Subsequently  he  was  a  member  of  Presi- 
dent Hayes'  cabinet,  and  later  he  was  the 
honored  judge  of  the  United  States  cir- 
cuit court  for  the  eighth  circuit, embracing 
Kansas.  His  book  is  a  standard  work, 
both  from  his  ability  and  experience,  and 
acknowledged  to  be  the  leading  authority 
in  this  country  npon  the  questions  therein 
discussed. 
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Bat,  again,  we  have  what  is  known  aa 
a  "standard  work"  on  parliamentary  or 
legislative  practice.  It  is  found  in  almost 
every  public  library,  la  examined  and  re- 
ferred to  by  every  legislative  assembly  and 
every  congressional  body,  and  its  title  is 
"Cashing**  La  w  aud  Practice  of  Legisla- 
tive Assemblies. "  Section  229  of  that 
work  reads:  "The  right  to  assume  the 
functions  of  a  member  in  tbefirst  instance, 
and  to  participate  in  the  preliminary  pro- 
ceedings and  organization,  depends  whol- 
ly and  exclusively  upon  the  returns  or  cer- 
tificates of  election.  *  And  in  section  240  it 
is  said:  MTho  principles  of  parliamentary 
law  applicable  to  the  question  are  perfect- 
ly simple  and  plain,  founded  in  the  very 
nature  of  thing*,  established  by  the  uni- 
form practice  and  authority  of  parliament, 
confirmed  by  reason  and  analogy.  These 
principles  are  as  follows:  First,  that 
every  person  duly  returned  is  a  member, 
whether  legally  elected  or  not,  until  his 
election  is  set  aside;  second,  that  no  per- 
son who  is  not  duly  returned  Is  a  member, 
although  legally  elected,  until  his  election 
Is  established;  third,  that  conflicting 
claimants,  both  in  form  legally  returned, 
[that  would  be  where  two  persons  had 
certificates,]  are  neither  of  them  entitled 
to  be  considered  as  members  until  the 
question  between  them  has  been  settled ; 
fourth,  that  those  members  who  are  duly 
returned,  and  they  alone, — the  members 
whose  rights  are  to  be  determined  being 
excluded,— constitute  the  Judicial  tribunal 
for  the  decision  of  all  questions  of  this  na- 
ture." Upon  this  question  of  certificates, 
we  also  cite  the  contest  in  the  United 
States  senate  from  Montana,  which  is  the 
latest  utterance  of  the  highest  legislative 
body  in  this  land.  In  the  report  of  the 
majority  of  the  commttteelt  Is  said :  "The 
majority  of  the  committee  are  of  opinion 
that,  if  this  body  of  persons  bad  lawful 
and  constitutional  certificates  of  their  elec- 
tion, that  title  is  a  good  title  against  all 
the  world,  governing  their  associates  in 
that  body,  governing  the  senate,  govern- 
ing everybody  who  has  a  lawful  duty  to 
determine  who  are  lawfully  elected  repre- 
sentatives, until  there  can  be  an  adjudica- 
tion by  the  bouse  itself  to  the  contrary; 
and  that  nobody  can  be  heard  to  say, and 
that  no  authority  can  be  permitted  to  In- 
quire into  or  determine,  the  actual  facts 
of  the  election  as  against  that  title."  51st 
Cong.  1st  Seas.  (21  Cong.  Record,  pt.  8,  pp. 
290U-2910.)  The  majority  of  the  committee 
were  all  Republican  members  of  the  Unit- 
ed States  senate;  but  Senator  Gray,  from 
Delaware,  one  of  the  most  distinguished 
lawyers  and  Democrats  of  that  body, 
made  a  minority  report,  and  in  such  re- 
port admitted  the  rule  proclaimed  by  the 
majority  of  the  committee  concerning  cer- 
tificates of  election  Issued  to  members  of  a 
legislature.  In  his  report  he  said :  "  I  may 
say,  for  the  minority  of  the  committee, 
that  we  accept  as  a  postulate  the  propo- 
sition laid  down  by  the  senator  from 
Massachusetts,  and  do  not  differ  at  all,  in 
considering  this  case,  from  him  in  the  po- 
sition that  we  should  seek  here,  in  the 
first  place,  to  discover  the  lawful  body 
clothed  with  legislative  power  who  has 
choseu  a  senator,  and  that,  to  determine 


whether  it  be  such  lawful  body,  we  shall 
be  bound,  In  the  first  Instance,  by  the  fact 
.that  such  body  la  composed  of  members 
who  hold  credentials  from  an  officer  or 
board  clothed  with  authority  in  the  prem- 
ises to  make  snch  credentials."  This  sub- 
ject has  also  received  the  recent  attention 
of  the  supreme  court  of  Nebraska  in  a  case 
in  which  the  opinion  was  handed  down  as 
late  as  the  17th  of  January  of  the  present 
year,  upon  a  matter  involving  the  certifi- 
cate of  the  election  of  a  member  of  the  leg- 
islature. The  court  said:  "It  is  contem- 
plated that  each  house  of  the  legislature 
shall  be  organised  by  the  persons  who  are 
prima  facie  members  thereof.  It  requires 
no  argument  to  prove  the  disastrous  con- 
sequences of  a  different  construction  of  the 
constitution."  State  v.  Van  Camp,  54  N. 
W.  Rep.  114.  We  may  add  that  the  scenes 
which  have  occurred  in  tbiscapitol  during 
the  past  four  weeks  are  sufficient  justifica- 
tion for  the  view  of  the  supreme  court  of 
Nebraska.  But,  more  than  this,  our  own 
statutes  clearly  provide  that  the  legisla- 
ture—that the  senateand  the  houseof  rep- 
resentatives, when  they  convene— shall,  in 
the  first  instance,  be  constituted  only  of 
those  members  who  have  certificates  of 
election.  They  provlda  that,  after  an  elec- 
tion Is  held  in  November,  speedy  steps 
shall  be  taken  for  the  returns  of  the  coun- 
ty canvassing  boards.  Then  the  clerks  of 
these  boards  shall  make  returns  to  the 
state  board  of  canvassers;  and  theu, after 
a  certain  length  of  time,  the  state  board 
of  canvassers  shall  make  an  examination 
of  these  returns,  and  order  certificates  to 
the  persons  appearing  to  be  elected.  Fur- 
ther, the  state  of  Kansas  has  been  in  exist- 
ence for  over80  years.  It  is  recognised 
everywhere  that  practice  and  usage  are  to 
be  considered  upon  questions  of  this  char- 
acter. It  has  been  the  universal  practice 
and  usage  of  the  legislative  houses  of 
Kansas  to  be  organised  by  the  admis- 
sion, In  the  first  instance,  of  persons  hold- 
ing certificates  of  election.  This  has  been 
the  practice.  Now,  against  this,  what 
can  be  said,  and  what  authorities  are 
brought? 

A  case  is  cited  from  Maine,  (70  Me.  609.) 
and,  In  our  view,  with  the  exception  of  a  few 
words  in  the  opinion,  we  concur  in  all  that 
is  said  by  the  supreme  court  of  that  state. 
In  that  state  the  returns  were  made  to  the 
state  canvassing  hoard.  Under  the  au- 
thority of  the  constitution,  the  state  offi- 
cials submitted  certain  questions  to  the  su- 
preme court  as  to  their  duty  concerning  the 
canvass  of  those  returns.  The  supreme 
court  of  Maine  gave  advice,  which,  in  sub- 
stance, was  that  the  state  board  should 
canvass  those  returns  as  they  appeared  up- 
on their  face;  that  they  were  ministerial  of* 
fleers  only,  and  bad  no  authority  whatever 
to  go  back  of  the  returns,  or  to  hear  and  act 
upon  other  evidence,  in  violation  of  the 
constitution  of  that  state,  in  violation  of 
the  statutes  of  the  state,  and  contrary  to 
the  express  advice  of  the  supreme  court  of 
the  state,  the  board  of  canvassers  refused 
to  accept  the  returns  duly  filed  with  them. 
Under  such  a  condition  of  affairs,  the  su- 
preme court  of  Maine  ruled  that  those  re- 
turns were  better  evidence  than  the  fraud- 
ulent certificates  Issued  by  the  state  board 
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of  canvassers,  in  violation  of  the  constitu- 
tion, in  violation  of  the  statutes,  and 
contrary  to  the  advice  of  the  supreme 
court. 

Id  this  case  no  such  condition  of  affairs 
appears.  There  has  been  offered  in  evi- 
dence the  certified  list  of  members  who  ap- 
pear to  have  been  elected.  Accompanying 
that  certificate  is  a  statement  of  the  re-" 
turns  on  file  in  the  office  of  the  secretary  of 
state,  with  the  numberof  votes  each  mem- 
ber received.  We  should  here  say  that, 
while  there  has  been  much  discussion 
about  what  fraudulent  canvassing  boards 
might  do,  and  what  frauds  canvassing 
boards  might  commit,  there  has  not  been 
presented  in  this  case  any  evidence  show- 
ing that  the  returns  of  election  on  file  in 
the  office  of  the  secretary  of  state  could 
have  been  canvassed  in  any  manner  other 
than  they  were  canvassed  and  declared. 

Bnt,  more  than  this,  therehas  been  pre- 
sented what  Is  known  as  the  "  Revised  Jour- 
nal of  the  Dunsmore  House."  We  judge 
that  the  Journal  has  been  carefully  pre- 
pared, and  that  it  is  attempted  therein  to 
statu  fully  what  occurred,  according  to 
the  views  of  the  parties  or  of  the  body 
under  whose  order  It  was  prepared  and 
approved;  yet  the  Journal,  day  after  day, 
seems  to  recognise  that  only  certified 
members  have  authority  to  act.  We  read : 
"On  the  call  of  the  roll  received  from  the 
secretary  of  state,  the  following  members 
were  present,  and  answered  to  their 
names."  And  it  gives  the  names  of  58. 
"The  following  members  were  present, 
and  did  not  respond  to  the  call  of  the 
roll;"  67.  Then  it  says:  "Total  num- 
ber of  members  present,  115;"  being 
more  than  a  constitutional  quorum. 
Therefore  this  Journal  at  that  place  only 
counts  the  members  who  appear  upon  the 
roll  of  the  secretary  of  state.  It  says  the 
number  was  115,— "fifty-eight  voting,  an- 
swering the  call,  and  fifty-seven  not  an- 
swering tbe  call."  It  then  states:  "The 
following  named  contestants  for  seats 
were  present ;"  but  does  not  include  tbem 
in  the  quorum  or  In  tbe  number  of  115.  It 
says  they  numbered  10. 

Again,  on  tbe  second  day  of  the  meet- 
log  of  what  is  known  as  the  "Dunsmore 
House, "  we  read :  "  Tbe  house  met  pursu- 
ant to  adjournment.  Speaker  Dunsmore 
in  the  chair.  The  roll  was  called,  and  the 
following  named  members  answered  to 
their  names:"  and  the  number  is  57. 
That  Is  all  that  answered.  Then  it  says: 
"The  following  members  were  present, 
but  did  not  answer  to  the  roll  call;"  and 
they  were.  16.  And  then  It  says:  "The 
whole  noraber  of  members  present  was 
seventy-three,  "—16  and  57,  being  10  more 
than  a  constitutional  quorum;  and  ev- 
ery day  of  this  journal  the  same  record  is 
kept  np  until  after  tbe  report  of  the  com- 
mittee on  elections  and  certain  other  per- 
sons were  admitted.  Ho,  not  only  do  the 
authorities  bold  that  the  persons  having 
the  certificates  of  election  are  the  ones  to 
participate  in  the  organization  of  the 
bouse  of  representatives,  but  the  revised 
Journal  of  tbe  Dunsmore  house  shows 
that  Its  members  recognized  that  rule,  if 
this  revision  is  correct.  We  know  that 
Mr.  Rich  has  made  some  different  state- 


ments. We  know  that  a  certain  Journal 
presented  here,  of  the  same  body,  reads 
differently.  We  are  now  accepting  the  re- 
vised Journal  as  the  true  statement  of  tbe 
condition  of  affairs  in  the  Dunsmore 
house.  Of  course,  tbe  petitioner  cannot 
object  to  that  Journal.  So  we  say,  not 
only  do  the  authorities,  parliamentary 
and  legislative,  sustain  the  theory  that 
the  persons  having  certificates  are  the 
ones  to  organize;  not  only  do  the  prac- 
tice and  the  usage  prevailing  in  Kansas 
since  its  admission  as  a  state  sustain  that 
rule,  but  the  newly-prepared  Journal  of 
the  Dunsmore  house  recognizes  this,  and 
states,  not  that  the  contestants  voted, 
not  that  the  contestants  appeared  for  the 
purpose  of  being  counted,  bnt  excludes 
them  all  the  time,  until  after  they  were 
admitted  upon  a  report  of  the  election 
committee,  and  it  counts  only  those  who 
answered  tbe  roll  call,  and  then  counts 
several  who  did  not  answer.  It  seems  that 
while  10  contestants  are  marked  in  the 
Dunsmore  Journal  as  present,  but  not 
voting,  10  names  on  tbe  certified  roll  are 
wholly  omitted.  Any  rightful  reason  for 
such  omission  d  oes  not  a  ppea r.  We  cannot 
perceive  any  valid  reason  for  such  omis- 
sion, even  if  10  certified  members  bad  tbeir 
seats  contested.  Every  person  duly  re- 
turned to  a  bouse  of  representatives,  and 
having  a  certificate,  is  a  member  thereof, 
whether  elected  or  not,  whether  eligible 
or  not,  until  bis  election  is  set  aside.  And 
this  must  be  set  aside  by  the  house,  not 
by  tbe  individual  members  before  organi- 
zation, not  by  any  one  member,  not  by 
any  contestant,  not  by  any  mob.  Before 
organization,  a  few  members  properly 
elected,  meeting  in  caucus  or  otherwise, 
cannot  pass  upon  the  "elections,  returns, 
and  qualifications"  of  tbe  members  of  the 
house  to  be  thereafter  organized.  If  one 
member,  before  organization,  can  object 
to  any  other  member  duly  returned  and 
having  a  certificate,  then  all  members 
can  be  objected  to,  and  there  could  be  no 
one  left  to  organize  any  house.  In  Mc- 
Crary  on  Elections  (2d  Ed.,  §204)  the  prac- 
ticeistbus  stated:  "Where  two  or  more 
persons  claim  the  same  office,  and  where 
a  Judicial  investigation  is  required  to  set- 
tle the  contest  upon  the  merits,  it  is  often 
necessary  to  determine  which  of  the 
claimants  shall  be  permitted  to  qualify 
and  to  exercise  the  functions  of  the  office 
pending  sdeh  Investigation.  If  the  office 
were  to  remain  vacant  pending  the  con- 
test, it  might  frequently  happen  that  the 
greater  part  of  the  term  would  expire 
before  it  could  be  filled;  and  thus  tbe  Inter- 
ests of  the  people  might  suffer  for  the 
want  of  a  public  officer.  Besides,  if  the 
mere  institution  of  a  contest  were  deemed 
sufficient  to  prevent  the  swearing  in  of 
the  person  holding  the  usual  credentials, 
It  is  easy  to  see  that  very  great  and  se- 
rious injustice  might  be  done.  If  this  were 
the  rule,  it  would  only  be  necessary  for  an 
evil-disposed  person  to  contest  the  right 
of  his  successful  rival,  and  to  protract  the 
contest  as  long  as  possible,  in  order  to  de- 
prive the  latter  of  bis  office  for  at  least  a 
part  of  the  terra ;  and  this  might  be 
done  by  a  contest  having  little  or  no  mer- 
it on  his  side,  for  it  would  be  impossible  to 
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discover  In  advance  of  an  Investigation 
the  absence  of  merit.  And,  again,  if  the 
party  holding  the  ordinary  credentials  to 
an  office  could  be  kept  out  of  the  office 
by  the  mere  institution  of  a  contest,  the 
organization  of  a  legislative  body— each, 
for  example,  as  the  house  of  representa- 
tives of  the  United  States— might  be  alto- 
gether prevented  by  instituting  contents 
against  a  majority  of  the  members;  or, 
what  is  more  to  be  apprehended,  the  rela- 
tive strength  of  political  parties  in  such  a 
body  might  be  changed  by  instituting 
contests  against  members  of  one  or  the 
other  of  such  parties.  These  considera- 
tions have  made  it  necessary  to  adopt 
and  to  adhere  to  the  rule  that  the  person 
holding  the  ordinary  credentials  shall  be 
qualified  and  allowed  to  act  pending  a 
contest  and  nntil  a  decision  can  be  had  on 
the  merits." 

Now,  why  should  not  this  principle  be 
followed?  Why  should  not  this  rule, 
which  is  universal  throughout  the  states 
of  this  Union,  and  which  is  accepted  and 
adopted  by  congress,  be  followed  In  the 
state  of  Kansas?  It  has  history  to  sus- 
tain it.  It  has  the  wisdom  of  long  years 
of  legislative  experience  to  sustain  it.  It 
has  reason  to  sustain  it.  And  let  us  here 
remark  tjiat  in  every  state  of  this  Union 
where,  through  political  excitement  or 
personal  contests,  a  different  rule  has  been 
adopted,  disturbance,  violence,  and  al- 
most bloodshed  have  always  occurred. 
"You  take  Alabama,  where  they  attempted 
to  hold  two  independent  houses,  and" dis- 
astrous consequences  followed,  until  pub- 
lic opinion  compelled  those  two  bodies  to 
meet  together  and  act  in  harmony.  You 
take  Montana,  where  they  attempted  to 
disregard  this  well-settled  rule,  and  dis- 
turbance and  conflict  occurred.  You  take 
Maine,  where  the  state  board  of  canvass- 
ers refused  to  canvass  the  returns  on  file 
in  the  office  of  the  secretary  of  state  as  re- 
quired by  the  constitution,  and  bloodshed 
seemed  at  times  imminent;  but  public 
opinion  in  that  state  compelled  those  two 
separate  bodies  to  unite  and  act  together 
for  the  benefit  of  the  state,  and  not  for  the 
benefit  of  any  party.  You  take  the  state 
of  Kansas,  for  the  past  three  or  four 
weeks,  and  will  any  one  declare  that  the 
variation  of  this  well-settled  rule  or  this 
recognized  practice  of  all  legislative  as- 
semblies has  conduced  to  the  peace,  to  the 
quiet,  and  to  the  good  order  of  the  citi- 
zenH  of  Kansas,  or  to  the  peace  and  good 
order  of  the  legislative  assembly  of  the 
state?  Then,  why  not,  it  this  court  has 
the  power, — and  we  will  come  to  that 
hereafter,— why  not,  it  this  court  has  the 
power,  shall  it  not  recognise  that  bouse 
which  has  followed  the  usual  and  ordinary 
practice  of  all  legislative  assemblies  in  or- 
ganizing? The  reasons  are  stronger  in 
this  statefor  permitting  only  those  persons 
having  certificates  of  election  to  partici- 
pate- in  the  organization  of  either  house 
ot  the  legislature  because,  under  the  rule 
declared  by  this  court,  a  board  of  canvass- 
ers cannot  act  arbitrarily  or  fraudulent- 
ly, if  prompt  proceeding*  are  taken  in  the 
courts  to  compel  them  to  discharge  their 
duty  properly.  "Where  a  canvassing  board 
wrongfully  neglects  or  refuses  to  canvass 


returns  which  are  regular  in  form,  the 
courts  may,  by  mandamus,  compel  the 
board  to  canvass  and  declare  the  result 
from  the  face  of  the  returns;  and  If  a  can- 
vass has  been  wrongfully  or  improperly 
made,  and  the  board  has  adjourned  sine 
die,  the  courts  may  compel  It  to  reassem- 
ble and  make  a  correct  canvass  of  all  the 
returns  before  it  at  the  time  of  the  first 
canvass."  Lewis  v.  Commissioners,  16 
Kan..  102;  Rosenthal  v.  Board,  (Kan.)  82 
Pac.  Rep.  129.  In  some  of  the  states  a  con- 
trary doctrine  has  been  declared:  but  the 
rule  In  this  state  affords  better  protection 
against  any  canvassing  board  acting  cor- 
ruptly, fraudulently,  or  wrongfully.  It 
may  seem  plausible,  without  full  consider- 
ation, to  say  that  only  those  members  of 
the  legislature  who  are  actually  elected, 
whether  having  certificates  or  not, are  the 
persons  that  should  organize  or  hold  seats 
In  either  house.  But  some  method  of  or- 
ganization is  necessary ;  some  written  title 
must  be  created  or  exhibited  before  any 
person  can  be  regarded  as  having  a  prima 
facie  right  to  a  seat  in  the  legislature. 
Those  persons  having  certificates,  and 
only  those,  must  be  permitted  to  organize, 
and  no  authority  can  change  oroverthrow 
that  right  or  prima  facie  written  title  of 
a  member, except  the  house  itself;  and  the 
members  of  the  house  cannot  be  regarded 
as  a  legal  or  constitutional  bouse  until 
there  is  some  temporary  or  permanent 
organization  by  a  majority  thereof;  that 
is,  by  63  members  having  certificates  of 
election.  The  certificates  of  election  give 
a  title  to  the  members  holding  the  same, 
which  must  govern  their  associates  until 
there  can  be  an  adjudication  by  the  bouse 
itself  to  the  contrary ;  that  is,  by  a  consti- 
tutional house  having  a  quorum. 

The  Journal  of  the  Dunsmore  bouse 
states  the  number  of  persons  who  were 
present  and  answered  the  roll  call,  and 
then  states  how  many  persons  were  pres- 
ent who  did  not  answer,  and  the  quorum 
is  made  up.  How?  By  counting  the  per- 
sons who  answered  to  the  roll  call.  That 
le  right,— sometimes  55,  sometimes  57,  and 
sometimes  58;  and  then  by  counting,  In 
addition,  as  the  Journal  says,  persons 
upon  the  roll  who  were  present,  but  did 
not  vote.   Can  this  be  done? 

We  know  that  very  much  has  been  as- 
serted about  the  prevailing  practice  in 
Washington  in  the  house  of  representa- 
tives under  what  is  known  as  the  "Reed 
Hule, "and  many  persons  who  have  not 
taken  time  to  examine  this  question  have 
said  that  under  the  Reed  rule  in  any  as- 
sembly, or  In  any  legislature,  or  in  any  con- 
vention, if  persons  are  present  and  do  not 
vote  or  answer  to  theirnames,  the  speaker 
or  the  clerk  may  count  them  in  order  to 
make  a  quorum.  It  would  look  to  us  that 
what  is  known  as  the  "  Dunsmore  House,  '* 
or  the  persons  who  prepared  this  revised 
Journal,  acted  upon  this  theory,  because  in 
no  other  way  could  they  count  a  quorum. 
But  an  examination  of  what  is  known  as 
the  "Reed  Kule"  permits  no  such  thing 
whatever  to  be  done.  The  Reed  rule  was 
a  subject  of  investigation  before  the  su- 
preme court  of  the  United  States  upon 
what  is  known  as  the  "Tariff  BUI."  It  is 
reported  in  U.  S.  v.  Ballin,  144  U.  S.  1, 12 
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Sop.  Ct.  Rep.  507.  It  appears  from  the  de- 
cision that  before  the  speaker  or  the  clerk 
counted  any  one  present,  not  voting,  the 
house  of  representatives  had  expressly 
adopted  a  rule  upon  that  question;  and 
the  rule  is  as  follows:  "On  the  demand  of 
any  member,  or  at  the  suggestion  of  the 
speaker,  names  of  members  sufficient  to 
make  a  quorum  in  the  hall  of  the  house, 
who  do  not  vote,  shall  be  noted  by  the 
clerk,  and  recorded  in  the  Journal,  and  re- 
ported to  the  speaker,  with  the  names  of 
the  members  voting,  and  be  counted  and 
announced  in  determining  the  presence  of 
a  quorum  to  do  business."  The  supreme 
court  says  that  after  the  house  adopts 
such  a  rule,  under  the  authority  of  the 
house  itself,  the  speaker  may  order  per- 
sons present  and  not  voting  to  be  counted 
to  constitute  a  quorum;  but  that  court 
did  not  bold,  in  the  absence  of  an  express 
rule,  that  the  speaker  or  the  clerk,  or  any 
other  person,  could  assume  that  those  per- 
sons, present  in  a  house,  who  do  not  an- 
swer to  their  names  on  the  roll  call,  or 
who  do  not  vote,  shall,  for  the  purpose  of 
a  quorum,  be  counted  as  present.  There- 
fore the  counting  of  such  votes  in  the  rec- 
ord or  Journal  of  the  Dunsmore  bouse  has 
no  foundation  to  rest  upon.  There  is  no 
pretense  that  such  a  rule  as  the  Reed  rule 
was  adopted  by  either  of  the  houses. 
There  is  no  pretense  that  the  speaker  of 
the  Dunsmore  house  had  any  authority 
from  the  house  to  do  what  was  done  in 
this  case.  But,  more  than  that,  the  per- 
sons who  were  called  and  counted  as  pres- 
ent and  voting,  in  order  to  constitute  a 
quorum  in  the  Dunsmore  house,  were  never 
members  of  the  Dunsmore  house,— never 
recognized  Mr.  Dunsmore  as  speaker.  Ac- 
cording to  the  evidence  of  Mr.  Dunsmore, 
each  one  of  the  bodies  or  houses,  after  it 
organized,  acted  separately,  and  had  noth- 
ing whatever  to  do  with  the  other. 
Speaker  Reed  never  called, in  order  to  con- 
stitute a  quorum,  the  name  of  any  person 
in  the  house  of  representatives  who  re- 
fused to  consider  and  recognize  him  as 
speaker  of  that  house.  Even  under  such 
a  rule  as  was  adopted  by  congress,  he 
would  not  have  called  the  name  of  any 
person  wbo  bad  not  recognized  that  body 
as  the  constitutional  body,— the  legal 
house. 

Something  was  said  upon  the  argument 
of  the  admission  In  the  Douglass  house  of 
persons  not  eligible  to  seats  in  the  legisla- 
ture. That  matter  is  wholly  Immaterial 
at  this  time.  The  house,  after  it  is  organ- 
ized, "is  the  Judge  of  the  elections,  returns, 
and  qualifications  of  its  own  members; " 
but,  before  organizing,  the  persons  having 
certificates,  whether  eligible  or  not,  are 
the  members  to  organize.  Before  organiz- 
ing, there  Is  no  one — no  house— to  reject 
or  oust  a  member  holding  a  sufficient  cer- 
tificate. There  is  no  one— no  house— to 
pass  opon  bis  eligibility  or  election.  Un- 
til the  bouse  is  organized,  the  certificate 
is  the  lawful  title  that  controls.  The 
American  and  English  Encyclopedia  sum- 
marizes the  law  of  the  worth  of  a  certifi- 
cate of  election  as  follows :  "It  is  settled 
that  when  it  is  made  the  duty  of  certain 
officers  to  canvass  tbe  votes,  and  issue  a 
certificate  of  election  in  fa  vor  of  the  suc- 


cessful candidate,  a  certificate  of  such 
officers,  regular  upon  its  face,  is  sufficient 
to  entitle  the  person  holding  it  to  the  pos- 
session of  the  office  during  an  action  to 
contest  the  right. "  Volume  6,  p.  373.  c.  17 ; 
Clough  v.  Curtis,  134  U.  S.  367,  10  Sup.  Ct. 
Rep.  573;  State*.  Buckland,  23  Kan.  259. 
But  in  the  case  of  Privett  v.  Bickford,  23 
Kan.  52,  this  court  said:  "Upon  this  ques- 
tion [eligibility]  tbe  weight  of  authority 
seems  to  be.  as  in  our  opinion  is  tbe  better 
doctrine,  •  that  where  the  disability  con- 
cerns the  holding  of  the  office,  and  is  not 
merely  a  disqualification  to  be  elected  to 
an  office,  a  person  who  is  ineligible  at  the 
election  will  be  entitled  to  enter  upon  and 
hold  the  office,  if  his  disability  be  removed 
or  cured  before  the  issuance  of  the  certlfl- 
cate,  and  before  entering  upon  the  dis- 
charge of  tbe  duties  of  tbe  office  for  which 
he  is  elected.  If  a  person  may  hold  tbe 
office,  he  may  be  elected  while  be  is  under 
disqualification ;  and  if  he  becomes  quali- 
fied after  the  election,  and  before  the  hold- 
ing, It  is  sufficient.  In  tbe  one  case  tbe  dis- 
qualification strikes  at  the  beginning  of 
the  matter, — that  is,  it  prohibits  the  elec- 
tion of  an  ineligible  candidate;  in  the  oth- 
er case  the  disqualification  relates  only  to 
the  holding  of  theoffice.  Tbe  constitution 
expressly  provides  that  the  disability  may 
he  removed  by  a  vote  of  two  thirds  of  all 
the  members  of  both  branches  of  the  legis- 
lature. When  the  electors  of  Harper 
county  voted  for  tbe  plaintiff,  they  had 
the  right  to  look  at,  and  to  build  their 
expectations  upon,  this  provision,  be- 
cause, although  at  the  election  tbe  plain- 
tiff was  ineligible  to  hold  office,  yet  they 
knew  that  the  legislature  had  the  right  to 
remove  the  disability,  and.  if  removed,  he 
was  entitled  to  the  possession  of  the  office 
to  which  he  was  preferred  by  the  majority 
of  the  electors.  If  our  constitution  pro- 
vided that  tbe  plaintiff  was  ineligible  to 
be  elected,  Instead  of  being  ineligible  to 
bold  office,  the  contention  of  the  defend- 
ant would  be  good;  but  as  the  Ineligibili- 
ty Is  not  as  to  the  election,  but  only  tbe 
holding  of  the  office,  such  Ineligibility  is 
cured  by  the  subsequent  removal  of  the 
disqualification.  Tbe  conclusion  readied 
by  us  also  fits  the  intimation  in  Wood  v. 
Baffling,  16  Kan.  109,  that,  where  a  ma- 
jority of  the  electors  vote  for  an  ineligible 
candidate,  the  election  is  not  a  nullity. 
In  England  It  has  been  held  that,  where 
electors  have  personal  and  direct  knowl- 
edge of  the  ineligibility  of  the  majority 
candidate,  the  votes  cast  for  such  candi- 
date are  void,  and  tbe  minority  candidate 
is  elected.  In  this  country  the  grea  t  cur- 
rent of  authorities  sustains  the  doctrine 
that  the  ineligibility  of  the  majority  can- 
didate does  not  elect  the  minority  candi- 
date, and  this,  without  reference  to  the 
question  as  to  whether  tbe  voters  knew  of 
the  ineligibility  of  the  candidate  for  whom 
they  voted.  It  is  considered  that  in  such 
a  case  the  votes  for  the  ineligible  candi- 
date do  not  elect  him,  because  of  hi«  inel- 
igibility but  the  other  or  minority  candi- 
date cannot  be  considered  as  elected. 

Let  us  now  take  up  the  organization  of 
the  two  alleged  houses:  First  the  Douglass 
house.  There  can  be  no  reasonable  ques- 
tion but  that  George  L.  Douglass,  the 
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speaker,  who  signed  the  warrant  of  arrest, 
and  Frank  L.  Brown,  who  attested  the 
warrant  as  chief  clerk,  and  C.  C.  Clevenger, 
the  sergeant  at  arms,  who  made  the  ar- 
rest we  are  now  investigating,  were  elect- 
ed to  their  several  portions  by  64  mem- 
ber of  the  house  of  representatives  hold- 
ing certificates  of  election,  and  that  a 
majority  of  the  126  members  voting  for 
tbem  held  certificates  in  accordance  with 
the  returns  on  file  in  the  office  of  the  sec* 
retary  of  state.  Mr.  Justice  Brewer,  In 
delivering  the  opinion  in  D.  S.  v.  Ballin, 
said:  "The  question,  therefore,  is  as  to 
the  validity  of  tnlB  rule,  and  not  whut 
methods  the  speaker  maj,  of  his  own  mo- 
tion, resort  to  for  determining  the  pres- 
ence of  a  quorum,  nor  what  matters  the 
speaker  or  clerk  may,  of  their  own  voli- 
tion, place  upon  the  journal.  Neither 
do  the  advantages  or  disadvantages,  the 
wisdom  or  folly,  of  such  a  rule  present  any 
matters  for  judicial  consideration.  With 
the  courts  the  question  is  only  one  of 
power.  The  constitution  empowers  each 
house  to  determine  Its  rules  of  proceeding. 
•  *  •  The  constitution  provides  that 'a 
majority  of  each  [house]  shall  constitute 
a  quorum  to  do  business.'  In  other 
words,  when  a  majority  are  present,  the 
bouse  1h  in  a  position  to  do  business.  Its 
capacity  to  transact  business  Is  then  es- 
tablished,—created  by  the  mere  presence 
of  a  majority,— and  does  not  depend  upon 
the  disposition  or  ussent  or  action  of  any 
single  member  or  fraction  of  the  majority 
present.  All  that  the  constitution  requires 
Is  the  presence  of  a  majority,  and,  when 
that  majority  are  present,  the  power  of 
the  house  arises."  Theconstltutionof  our 
state  ordains  that  a  majority  of  each 
house  shall  constitute  a  quorum.  The 
house  of  representatives  consists  of  125 
members;  63  is  a  majority  and  a  quorum. 
When  a  majority  or  quorum  are  present, 
the  bouse  can  do  business:  not  otherwise. 
A  quorum  possesses  all  the  powers  of  the 
whole  body,  a  majority  of  which  quorum 
must,  of  course,  govern.  If  less  than  63 
members  are  present  in  the  house,  there  is 
no  quorum.  The  body  may  adjourn  from 
day  to  day,  but  cannot  elect  officers, 
transact  business. or  admit  new  members. 
Less  than  a  quorum  cannot  "judge  of  the 
elections,  returns,  and  qualifications "  of 
the  members  of  the  house.  A  major  part 
of  the  whole  of  a  bouse  is  necessary  to 
constitute  a  quorum,  and  a  majority  of 
the  quorum,  of  course,  as  we  have  said, 
may  act;  but, if  the  major  part  withdraw 
so  ae  to  leave  no  quorum,  the  power  of 
the  minority  to  act  ceases.  Brown  v. 
District  of  Columbia,  127  U.  S.  B79.  8  Sup. 
Ct.  Rep.  1314.  Then,  under  the  usual 
forms  of  law,  under  the  universal  practice 
adopted  in  this  state,  and  in  all  tbe  legis- 
lative bodies  of  all  the  states  of  the  Onion, 
the  Douglass  house  was  organized  by  a 
legal  and  constitutional  majority,  as  evi- 
denced by  the  certificates  of  election. 

There  has  been  some  contention  that 
there  were  irregularities  in  the  organiza- 
tion of  the  Douglass  house.  Now,  what 
was  the  Irregularity,  if  any  ?  The  statute 
of  this  state  provides  that,  when  the 
house  of  representatives  convenes,  the  sec- 
retary of  state  shall  lay  before  It  a  roll. 


Of  what?  A  roll  of  the  certified  members 
of  tbe  house  according  to  tbe  returns  In 
bis  office.  Upon  the  day  that  the  bouse 
of  representatives  met,  Secretary  of  State 
Osborne  went  into  the  hall  about  an  hour 
and  twenty  minutes  after  the  members 
had  assembled,  with  a  roll.  The  statute 
says  he  might  have  brought  that  In  and 
left  it.  There  seems  to  have  been  a  con- 
tention whether  he  should  preside,  and 
tbe  secretary  of  state,  probably  desiriug 
no  trouble  with  theseconflicting  Interests, 
stepped  out.  All  that  Secretary  Osborne 
had  wns  a  certified  list  of  members  from 
his  office.  When  he  stepped  out,  a  mem- 
ber presented  another.  Somebody  has 
said  that  that  was  dated  the  day  before. 
It  was  a  duplicate  of  the  other  roll.  Sec- 
retary Osborne  read  his  roll  in  this  court, 
and  it  was  compared,  in  the  presence  of 
the  court,  with  the  roll  certified  to  the  day 
before.  There  was  no  difference  between 
these  rolls.  The  provision  requiring  tbe 
secretary  of  state  to  lay  tbe  list  before  the 
members  is  only  directory.  It  does  not 
prevent  a  legislative  body  from  organizing. 
Of  course,  there  might  have  been  a  little 
more  formality  about  this  matter.  There 
might  have  been  a  little  more  order. 
There  might  have  been  less  excitement. 
But,  when  Secretary  Osborne  withdrew, 
another  roll  was  produced,— a  roll  which 
everybody  admits  was  a  duplicate  of  his 
roll.  The  house  organized  upon  that  roll. 
We  have  said  that  Speaker  Dougluss  and 
the  other  officers  received  more  than  a 
majority  of  the  duly-certified  members  of 
the  house.  The  speaker  of  the  bouse 
known  as  the  "Dane  more  House  "received 
no  votes  from  the  64  members.  There  does 
not  seem  to  be  any  reasonable  contention 
about  that.  How  many  Mr.  Dunsmore 
did  receive  it  Is  impossible  to  tell,  because 
his  was  a  viva  voce  vote.  The  two  bouses 
organized  about  the  same  hour,  nearly 
simultaneously,  but  the  elections  of  tbe 
temporary  and  permanent  speakers  of  the 
Douglass  house  were  prior  in  time  to  the 
election  of  the  officers  of  the  Dunsmore 
bouse.  Tbe  complete  organization  of  tbe 
first  was  prior  to  that  of  the  latter.  Aft- 
er the  Dunsmore  house  had  elected  a  tern-  ' 
porary  speaker  by  a  viva  voce  vote, Secre- 
tary Osborne  returned  to  the  ball  of  the 
house  of  representatives,  and  passed  to 
such  person  the  certified  roll  from  bis 
office  of  members  of  the  house  holding  cer- 
tificates of  election;  but,  at  the  instance 
of  some  one  In  the  Dunsmore  house,  all  the 
names  on  this  roll  were  not  called.  Ten 
members  were  omitted, — not  counted. 
After  there  was  a  temporury  organization 
of  tbe  Douglass  bouse,  Joseph  Rosenthal, 
of  Haskell  county,  by  general  consent,  was 
voted  In  as  a  member  in  the  place  of  A.  W. 
Stubbs,  but  be  did  not  appear  and  an- 
swer as  a  member  until  after  its  perma- 
nent organization.  On  January  12th,  Jo- 
seph Rosenthal,  Stephen  Meagher,  and  T. 
0.  Chambers,  (all  Democrats,)  appeared 
in  the  Douglass  bouse,  filed  their  oaths 
of  office,  and  recognized  tbe  Douglass 
house  as  the  legal  house  of  representatives 
of  the  state.  At  this  time,  both  Meagher 
and  Chambers  held  certificates  of  election. 
The  returns  In  tbe  office  of  tbe  secretary 
of  state  showed  that  they  were  elected. 


Digitized  by  Google 


Kan.) 


IN  BE 


GUNN. 


477 


Therefore,  since  January  12th,  the  Doug- 
lass house  has  been  composed  of  66  mem- 
bers with  certificates  of  election,  and  also 
Joseph  Rosenthal,  who  was  admitted  aft- 
er its  temporary  organization,  making  67 
members, — more  than  u  majority  of  the 
house,  and  more  than  a  "quorum,"  as  de- 
fined by  the  constitution  of  the  state. 
All  concede  that  Rosenthal  was  duly 
elected.  Under  these  circumstances,  why 
was  not  the  Douglass  bouse  a  legally  or- 
ganized bouse  of  representatives  on  the 
10th  and  11th  days  of  January.  1893?  In 
this  connection  it  is  significant  that  the 
governor  did  not  recognise  the  Dunsmore 
house  until  January  12th,  the  third  day  ot 
the  session,  and  the  senate  did  not  for- 
mally recognize  the  Dunsmore  house  until 
January  14th,  the  fifth  day  of  the  session. 
If  the  Douglass  house  was  organized  on 
the  10th  of  January,  and  was  in  session 
on  the  11th  day  of  January,  before  either 
house  had  been  recognized,  why  was  not 
that  house  at  that  time  the  properly  or- 
ganized bouse?  The  constitution  says 
that  the  legislature  shall  consist  of  a  bouse 
of  representatives  and  a  senate.  On  the 
10th  the  governor  had  not  recognized  the 
Dunsmore  house;  on  the  11  tb  the  govern- 
or bad  not  recognized  the  Dunsmore 
bouse;  neither  had  the  senate  recognized 
either  bouse;  neither  bad  the  governor 
recognized  either  house.  Now,  It  Is  con- 
ceded that  a  house  of  representatives  bas 
other  duties  than  mere  legislative  ones. 
Before  it  sends  its  communication  to  the 
governor,  before  it  sends  its  communica- 
tion to  the  senate,  if  it  legally  meets  and 
organizes,  is  It  not  a  house?  Has  it  not 
the  right  to  protect  itself?  Has  it  not 
the  right  to  issue  subpoenas?  Has  it  not 
the  right  to  examine  those  tblugs  which 
pertain  solely  and  exclusively  to  tho 
house  Itself?  Supposing  in  tbis  case  there 
was  do  recognition  of  the  Dunsmore 
bouse  by  the  govornor  or  tbe  senate,  and 
the  Douglass  house  bad  issued  its  war- 
rant upon  proper  resolutions;  could  it  be 
said  tbe  Douglass  bouse  was  not  the  con- 
stitutional house  because  It  bad  not  re- 
ceived recognition  from  tbe  governor,  or 
because  It  bad  not  yet  received  recogni- 
tion from  the  senate?  Up  to  this  time, 
everybody  admits  that  there  might  be  some 
little  delay  about  such  things.  It  often 
occnrs  in  legislative  experience  that  one 
body  Is  organized  some  days  before  tbe 
other.  There  may  be  conflicting  interests 
about  organization,  sometimes  in  tbe  sen* 
ate,  but  more  often,  of  con  ire,  in  the  lower 
bouse.  Now.  tbe  point  we  desire  to  make 
is  this,  and  it  seems  to  us  conclusive  and 
unanswerable:  That,  if  tbe  Douglass 
house  bad  a  constitutional  majority  of 
tbe  certified  members  upon  tbe  10th  and 
11th  days  of  January,  then  during  those 
two  days  it  was  the  house,  it  was  the  le- 
gal bouse.  It  was  theconstitutional house, 
and  bad  the  right  to  do  all  those  things 
necessary,  outside  of  legislative  matters, 
tor  Its  protection,  for  preventing  disturb- 
ance, for  purging  itself  of  illegal  members. 
It  bad  tbe  right,  then,  to  punish  parties 
for  contempt,  if  they  disobeyed  its  orders. 
Let  us  take  an  illustration:  One  hundred 
and  twenty-five  members  of  tbe  legisla- 
ture meet  together,  and  there  is  no  con- 


flict. They  organize  the  bouse,  and  the 
senate  is  delayed  in  its  organization,  and 
the  governor  delays  in  answering  Its  com- 
munications. Has  not  that  bouse  during 
tbe  time  of  this  delay  all  the  rights  of  the 
legal  and  constitutional  house  of  repre- 
sentatives? Has  it  not  the  right,  the 
moment  it.  is  legally  organized,  to  require 
order  within  its  body  ?  Has  it  not  tbe 
right,  the  very  minute  it  is  organized,  to 
say  to  any  person  within  its  hall  who  at- 
tempts to  insult  its  speaker  or  disturb  a 
member,  w  We  will  lay  hands  on  you.  be- 
cause inhering  in  this  body  is  tbe  power 
of  its  own  protection?"  It  was  decided 
in  State  v.  Hilly er,  2  Kan.  17,  that: 
"There  is  no  constitutional  inhibition  of 
tbe  session  of  one  branch  of  tbe  legislature 
when  the  other  is  not  in  session;  and,  se  ru- 
ble, tbe  separate  action  of  one  body  may 
be  valid  in  tbe  absence  or  nonorganiza- 
tiou  of  tbe  other."  It  was  said  by  King- 
man, J.,  in  that  case:  "If  it  be  admitted, 
as  claimed,  that,  when  acting  in  tbeirleg- 
islatlve  capacity,  the  proceedings  of  one 
bouse  when  tbe  other  Is  not  in  session, 
have  no  validity,  it  can  only  be  upon  tbe 
ground  that  their  legislative  power  is  a 
unit,  though  distributed,  and  the  parts 
can  only  act  in  unison,  and  neither  tbe 
reason  nor  principle  would  apply  to  this 
case.  But  the  principle  contended  for 
cannot  be  admitted.  If,  at  the  commence- 
ment of  the  regular  session  of  the  legisla- 
ture, the  senate,  for  any  cause,  should  fail 
for  weeks  to  organize,  there  can  he  no 
doubt  that  it  would  be  perfectly  compe- 
tent for  tbe  house  to  perfect  its  organiza- 
tion, appoint  its  committees,  and  initiate 
legislation."  Then,  if  the  Douglass  house 
was  legally  organized,  and  bad  a  consti- 
tutional majority,  it  had  the  right  to  keep 
a  Journal  before  the  governor  recognized 
it;  it  had  tbe  right  to  keep  a  journal  be- 
fore the  senate  recognized  it.  Tbe  Journal 
of  a  legislative  body  commences  at  its 
very  organization.  Tbe  Journal  of  a  leg- 
islative house  does  not  commence  with  the 
recognition  from  the  governor;  it  does  not 
commence  with  the  recognition  from  the 
senate.  If  the  Douglass  house  was  legally 
and  constitutionally  organized,  and  was 
legally  and  constitutionally  in  session,  is 
not  the  Journal  of  the  Douglass  house 
made  on  the  10th  and  11th  days  of  Janua- 
ry binding  and  conclusive  upon  thiscourt? 
This  court  has  said  that  a  Journal  proper- 
ly made  by  the  legislature  is  such  evidence. 
Division  of  Howard  Co.,  15  Kan.  194.  We 
are  now  referring  to  tbe  Journal  of  tbe 
Douglass  house  made  on  the  10th  and  11th 
days  of  January,  before  any  recognition 
of  either  body,  before  the  recognition  from 
the  senate  or  governor  of  any  house.  Hi- 
ther we  must  say  that  the  house  ot  repre- 
sentatives depends  for  its  existence  upon 
recognition  from  the  governor, or  depends 
for  its  existence  upon  recognition  from  the 
senate,  or  depends  for  Its  existence  upon 
the  recognition  from  both  of  these,  or  else 
we  must  say  that  tbe  Journal  kept  by  the 
body  that  is  organized  Is  tbe  conclusive 
Journal  to  tbis  court  up  to  the  time  of 
the  recognition  of  the  other  house.  Then 
it  seems  to  us  that  thus  far  in  the  case 
there  ought  to  be  no  disagreement. 
Now,  the  Douglass  bouse  baviug  been 
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legally  organised,  and  having  made  a 
Journal  for  a  day  or  two  before  any  recog- 
nition of  either  house,  it  seems  that  this 
Journal,  for  those  days,  must  be  received 
as  evidence  for-all  it  recites.  As  the  Doug- 
lass house  has  continued  in  existence  ever 
since  it  wns  legally  and  constitutionally 
organized,  its  Journal  must  import  abso- 
lute verity,  not  only  for  the  two  days  be- 
fore recognition  of  the  Dunsmore  house, 
but  during  all  of  the  time  of  its  existence, 
unless  it  has  in  some  way  been  ousted,  de- 
stroyed, or  dissolved.  Clearly,  if  its  legis- 
lative Journal  is  good  for  Junuary  10th 
and  11th,  it  is  good  for  all  time,  if  the 
Douglass  bouse  whs  legally  organised,  and 
continued  during  the  days  of  its  Journal 
to  be  a  legal  and  constitutional  house. 
At  this  time,  without  going  extensively 
Into  the  transactions  of  the  two  bodies,  It 
is  sufficient  to  say  that  the  Douglass  house 
has  always  met  In  the  ball  of  representa- 
tives in  the  capltol,  where  it  has  been  usu- 
al and  customary,  since  the  erection  of 
that  hall,  for  the  house  of  representatives 
to  meet  and  transact  business.  It  is  true 
that  another  body,  called  the  "Dunsmore 
House,"  with  58  members  having  certifi- 
cates, met  in  a  portion  of  the  same  hall; 
and  hence  there  were  two  alleged  houses 
In  the  same  hall,  doing  or  attempting  co 
do  business.  The  two  alleged  houses  are 
the  real  cause  of  the  contention  now  be- 
fore us.  If  they  were  not,  there  would 
not  be  any  trouble  in  this  case,  and  thero 
probably  would  not  be  this  case  for  the 
court  to  bear  and  decide.  It  is  also  clear 
that,  so  far  as  it  could  do  business,  the 
Douglass  house  has  carried  on  business. 

At  this  point  it  Is  urged  with  great 
ability  and  seal  that  this  court  has  no 
Jurisdiction  to  pass  upon  the  question  of 
the  legality  of  either  of  these  two  houses 
as  it  appears  that  there  were  two  alleged 
houses.  Its  right  to  do  so  is  denied  by  the 
petitioner  and  by  the  able  counsel  who 
represent  the  governor.  As  was  said  by 
Chief  Justice  Marshall  in  Cohens  v.  Vir- 
ginia, 6  Wheat.  2tt4,  404:  "It  Is  most  true 
that  this  court  will  not  take  Jurisdiction 
if  it  should  not;  bnt  it  Is  equally  true  that 
it  must  take  Jurisdiction  if  it  should." 
The  Judiciary  cannot,  as  the  legislature 
may,  avoid  a  measure  because  it  ap- 
proaches the  confines  of  the  constitution. 
We  cannot  pass  it  by  because  it  Is  doubt- 
ful, because  It  Is  unpleasant.  With  what- 
ever doubts  or  witn  whatever  difficulties 
a  case  may  be  attended,  we  must  decide  it 
as  best  we  can,  if  it  be  brought  before  us. 
We  have  no  more  right  to  decliue  to  exer- 
cise the  Jurisdiction  thus  given  than  to 
usurp  that  which  is  not  given. 

Let  us  see  what  the  authorities  are  upon 
this  point.  We  read  again  from  the  able 
work  of  Judge  McCrary.  He  says:  "The 
cases  in  which  the  official  acts  or  votes  of 
members  of  a  legislative  body  who  are 
such  de  facto  only,  and  not  de  Jure,  have 
been  held  valid,  are  all  cases  in  which  there 
has  been  no  question  as  to  the  legality  of 
the  body  in  which  they  sat.  They  are 
cases  in  which  the  body  admitting  such 
persons  was,  in  doing  so,  acting  within  its 
admitted  Jurisdiction,  and  in  such  cases 
the  courts  will  not  Inquire  into  the  title  of 
such  members  to  their  seats.   The  courts 


In  such  cases  will  go  no  further  than  to  in- 
quire as  to  the  legal  status  and  the  au- 
thority of  the  body  as  a  whole;  but  where 
there  are  two  bodies,  each  claiming  to  be 
the  legislature,  then  the  court,  whose  duty 
it  is  to  respect  andexecute  the  actsof  such 
legislature,  must  of  necessity  decide  which 
is  the  legislature."  Section  517.  Tben, 
again,  under  the  constitution  of  Maine, 
the  legislature  could  propound  Questions 
to  the  supreme  court  of  that  state,  and  in 
a  certain  case  they  did  propound  ques- 
tions; and  this  is  what  the  supreme  court 
of  Maine  said :  "  When  different  bodies  of 
men,  each  claiming  to  be  and  to  exercise 
the  functions  of  the  legislative  department 
of  the  state,  appear,  each  asserting  their 
title  to  be  regarded  as  the  lawgivers  for 
the  people,  it  is  the  obvious  duty  of  the 
Judicial  department,  which  must  inevita- 
bly, at  no  distant  day,  take  up  the  ques- 
tion, and  pass  upon  the  validity  of  the 
laws  that  may  be  enacted  by  the  respec- 
tive claimants  to  legislative  authority,  to 
inquire  and  ascertain  for  themselves,  with 
or  without  questions  presented  by  the 
claimants,  which  of  them  lawfully  repre- 
sent the  people,  from  whom  they  derive 
their  power.  There  can  be  but  one  lawful 
legislature,  and  the  court  must  know  for 
Itself  whose  enactments  it  will  recognise 
as  laws  of  binding  force  when  brought  Ju- 
dicially before  it.  In  a  thousand  ways  it 
becomes  essential  that  the  court  should 
forthwith  ascertain  and  take  Judicial  cog- 
nisance of  the  question,  which  is  the  true 
legislature?"   70  Me.  609. 

Now,  in  71  Me.,  in  a  case  concerning  an 
office,  not  upon  questions  submitted,  but 
upon  a  case  concerning  an  office  which 
was  brought  before  the  court  in  the  regu- 
lar way,  the  court  repeats  the  identical 
lan sua pe  used  in  the  advice  given  upon 
the  former  occasion.  Prince  v.  Hklllin.  Id. 
361.  If  it  is  the  obvious  duty  of  the  Judi- 
cial department  to  pass  upon  the  claims  of 
two  legislative  bodies  or  assemblies,  then 
it  is  also  the  duty  of  the  Judicial  depart- 
ment to  pass  upon  the  legality  of  two  dif- 
ferent houses,  both  claiming  to  be  the 
house  of  representatives.  In  185»,  George 
P.  Burnham  was  imprisoned  and  re- 
strained of  bis  liberty  by  John  Morrissey. 
at  Boston,  who  Justified  such  restraint 
upon  the  ground  that  he  was  the  sergeant 
at  arms  of  the  commonwealth  of  Massa- 
chusetts, and  that  he  had  arrested  and  de- 
tained Kurnham  by  virtue  of  a  warrant 
from  the  speaker  of  the  house  of  represen- 
tatives, to  answer  for  a  contempt  in  refus- 
ing to  comply  with  an  order  of  a  special 
committee  of  the  house.  Proceedings  in 
habeas  corpus  were  commenced  by  Burn- 
ham  before  the  supreme  court  of  Massa- 
chusetts for  bis  discharge,  and,  after  a 
hearing  of  the  case,  that  court  held  that 
Burnham  was  lawfully  in  the  custody  of 
the  sergeant  at  arms,  by  virtue  of  the 
warrant  of  the  house  of  representatives. 
Hoar,  J.,  speaking  for  the  court,  said, 
among  other  things:  "The  houseof  repre- 
sentatives is  not  the  final  Judge  of  its  own 
powers  and  privileges  in  cases  in  which 
the  rights  and  liberties  of  the  subject  are 
concerned;  but  the  legality  of  its  action 
may  be  examined  and  determined  by  this 
court.   That  house  is  not  the  legislature. 
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but  only  a  part  of  It,  and  is  therefore  sub- 
ject in  its  action  to  the  laws,  in  common 
with  all  other  bodies,  officers,  and  tribu- 
nals within  the  common  wealth.  Especial- 
ly is  it  competent  and  proper  for  thiscourt 
to  consider  whether  its  proceedings  are  in 
conformity  with  the  constitution  and 
laws,  because,  living  under  a  written  con- 
stitution, no  branch  or  department  of  the 
government  is  supreme;  and  it  is  the 
nrovinceand  duty  "of  the  judicial  depart- 
ment to  determine,  in  cases  regularly 
brought  before  them,  whether  the  powers 
of  any  branch  of  the government,  and  even 
those  of  the  legislature  in  the  enactmentot 
laws,  have  been  exercised  lu  conformity 
with  the  constitution,  and,  if  they  have 
not  been,  to  treat  their  acts  as  null  and 
void."  Burnham  v.  Morrissey,  14  Gray, 
22G;  State  v.  Kenney,  (Mont.)  23  Pac. 
Rep.  733;  State  v.  Meadows,  1  Kan. 
91:  State  v.  Barker,  4  Kan.  436;  Graham 
v.  Uorton,  6  Kan.  343.  It  has  been  said 
that  there  are  some  views  the  other  way, 
and  cases  from  Pennsylvania  and  Georgia 
are  cited.  In  the  Pennsylvania  case  the 
exact  question  as  to  the  division  of  the 
legislature  was  not  before  the  court.  If 
the  conrt  intended  to  say  in  that  case  an 
injunction  would  not  be  granted  against 
the  supreme  legislature,  this  conrt  would 
readily  concur  with  it.  If  it  intended  to 
go  further  than  that,  this  court  then  calls 
attention  to  the  fact  that  upon  "political 
questions,"  as  they  are  denominated  in 
Pennsylvania  and  Georgia  and  some  other 
states,  this  court  has  heretofore  differed 
from  the  courts  of  those  states. 

In  the  case  which  involved  the  late  Gov. 
Martin,  (17  Pac.  Rep.  162,)  the  question 
was  raised  whether  he  could  be  com  pe' led 
by  writ  of  this  conrt  to  organize  a  county 
in  this  state.  Gov.  Martin  had  been  ad- 
vised that,  under  the  decisions  of  Georgia 
and  Pennsylvania  and  other  states,  this 
court  had  no  authority  whatever  by  writ 
of  mandamus  or  other  proceedings  to  give 
him  advice  or  direct  him  in  a  ministerial 
matter.  He  came  before  this  court  saying 
the  court  bad  no  nutbority  to  inquire  into 
any  matter  against  him  as  governor. 
This  court  examined  the  matter  patiently 
and  carefully.  There  were  no  politics  in 
that  case.  The  governor  believed  his  duty 
was  one  way,  and  this  court,  after  exam- 
ining the  matter,  said  that  the  rule  laid 
down  in  Pennsylvania  and  Georgia  and  in 
other  states  was  not  the  best  rule,  and 
was  not  the  one  which  snould  be  recog- 
nized. We  referred,  directly  to  Pennsyl- 
vania and  Georgia  decisions  upon  this 
question.  The  latter  were  to  the  effect 
that  the  court  cannot  compel  the  govern- 
or to  perform  a  ministerial  act;  that  It 
cannot  touch  anywhere  his  domain  of 
duties  of  any  kind  or  character.  It  is 
troe,  dissenting  opinions  were  filed  in  some 
of  those  cases;  but  it  is  the  majority  of 
the  court  that  always  rules.  A  majority 
of  the  court  in  Pennsylvania  and  Georgia 
held  that  neither  the  supreme  court  nor 
any  other  court  bad  any  right  to  inquire 
about  the  duty  of  the  governor  concern- 
ing any  matter,  whether  ministerial  or 
discretionary-  In  the  Martin  Case  the 
first  point  of  the  syllabus  reads:  "  Where 
purely  ministerial  duties  are  by  statute 
imposed  upon  the  governor,  and  such  du- 


ties are  only  such  as  might  be  devolved 
upon  any  other  officer  or  auent,  the  per- 
formance of  such  duties  may  be  controlled 
by  mandamus  or  injunction.  "  Martin  v. 
Ingham,  38  Kan.  641, 17  Pac.  Rep.  162.  In 
the  Pennsylvania  case,  parts  1  and  2 
of  the  syllabus  read:  "1.  The  governor 
is  the  absolute  judge  of  what  official 
communications  to  himself  or  his  de- 
partment may  or  may  not  be  revealed, 
and  is  the  sole  judge,  not  only  of  what 
his  official  duties  are,  but  also  of  the  time 
when  they  should  be  performed.  2.  The 
governor  is  exempt  from  the  process  of  the 
courts  whenever  engaged  in  any  duty 
pertaining  to  his  office,  and  his  immunity 
extends  to  his  subordinates  and  agents 
when  acting  in  their  official  capacity." 
Hartranft's  Appeal,  85  Pa.  St.  433.  In  the 
Georgia  case,  the  supreme  court  of  that 
state  differed  widely  from  the  opinion  of 
the  supreme  court  of  this  state.  The  third 
part  of  the  syllabus  reads:  "However 
clear  it  may  be,  as  a  general  legal  propo- 
sition, that  when  a  mere  ministerial  act  is 
required  to  be  performed,  by  law,  on  the 
part  of  an  executive  officer,  and  individ- 
ual rights  depend  on  the  performance  of 
that  act,  the  proper  tribunals  of  the 
county  have  jurisdiction  to  coin  pel  its  per% 
formance,  yet,  for  political  reasons  alone, 
the  chief  magistrate  of  the  state  cannot 
be  compelled,  by  mandamus,  to  perform 
such  ministerial  act."  State  v  Towns, 
8  Ga.  360.  Warner,  J.,  in  delivering  the 
opinion,  among  other  things  said:  "If, 
as  has  already  been  remarked,  it  was 
competent  for  the  legislature  to  impose 
this  ministerial  duty,  of  issuing  a  commis- 
sion to  a  clerk,  on  the  executive  officer  of 
the  government,  wholly  independent  of, 
and  in  addition  to,  the  other  functions 
devolved  upon  that  officer  by  the  consti- 
tution, why  may  he  not,  when  the  per- 
formance of  this  ministerial  act,  so  re- 
quired by  law,  is  essential  to  the  comple- 
tion and  enjoyment  of  individual  rights, 
be  considered,  quoad  hoc,  not  as  an  exec- 
utive, but  as  a  merely  ministerial,  of- 
ficer, and  therefore  liable  to  be  directed 
and  compelled  to  perform  the  act  by  man- 
damus? Viewed  as  strictly  a  legal  ques- 
tion, we  cannot  offer  any  satisfactory  rea- 
son why  he  should  not,  according  to  the 
general  principles  of  the  law ;  and  it  was 
in  this  point  of  view  alone  this  question 
was  considered  by  this  court  in  Bonner  v. 
Pitts,  [7  Ga.  479.]  Indeed,  no  other  view 
of  it  was  presented  for  our  consideration 
on  the  argument  of  that  case.  But  while 
we  are  unable  to  give  a  satisfactory  legal 
reason  why  the  remedy  sought  should  bo 
denied  to  the  citizen,  yet  we  are  satisfied 
that,  for  political  reasons  alone,  the  rem- 
edy by  mandamus  ought  not  to  be  enforced 
against  the  chief  executive  officer  of  the 
state.  The  ultimate  effect  of  this  remedy, 
in  case  of  refusal  by  the  governor  to  obey 
the  laws  of  the  land,  would  he  to  deprive 
the  people  of  the  state  of  the  head  of  one 
of  the  departments  of  the  government. 
This  ministerial  act,  required  by  the  law, 
is  to  be  performed  by  thesame  officer  who 
is,  by  the  constitution,  placed  at  the  head 
of  one  of  the  departments  of  the  govern- 
ment, and  is  required,  by  the  constitution, 
to  perform  certain  other  duties,  of  which 
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the  people  may  not  be  deprived."  In  the 
case  of  Martin  v.  Ingham,  supra,  a  part 
of  the  opinion  was  quoted  to  show  how 
the  question  should  be  viewed  strictly  as 
a  legal  questiou,  and  how  the  question 
was  viewed  by  the  supreme  court  of 
Georgia  as  a  legal  question.  But  the  su- 
preme court  of  Georgia,  after  admitting 
that  "it  was  unable  to  give  a  satisfactory 
legal  reason  why  the  remedy  [mandamns] 
■ought  [in  that  case,  against  the  gov- 
ernor] should  he  denied  to  the  citizens,  • 
said  "that,  for  political  reasons  alone,  the 
remedy  by  mandamus  ought  not  to  be 
enforced  against  the  chief  executive  of  the 
state;"  The  supreme  court  of  Georgia, 
therefore,  upon  the  ground  that  the  ques- 
tion was  a  political  one,  decided  thut  the 
remedy  by  maudnmua  does  not  exist  in 
that  state  to  compel  the  performance  of 
purely  ministerial  duties  Imposed  by  stat- 
ute upon  the  governor.  In  Kansas,  the 
supreme  court,  differing  from  the  Georgta 
supreme  court,  held  that,  where  purely 
ministerial  duties  are  imposed  by  statute 
upon  the  governor,  the  performance  of 
such  duties  may  be  controlled  by  manda- 
mus or  Injunction,  (88  Kan.  641,  17  Pac. 
Kep.  162;)  so,  in  this  state,  as  before 
stated,  thesupremecourt  has  differed  from 
Pennsylvania  and  Georgia  in  what  are 
considered  political  questions  or  politic- 
al matters.  In  the  case  of  Martin  v.  Ing- 
ham, found  in  38  Kan.  641,  17  Pac.  Rep. 
182,  the  decisions  are  cited.  They  are  all 
gone  over,  and  in  a  most  learned  and  able 
opinion  by  Mr.  Justice  Valentine  this 
whole  question  is  examined,  and,  so  far  as 
that  particular  question  was  concerned, 
was  then  settled.  This  court  differed  from 
the  supreme  courts  of  the  states  of  Penn- 
sylvania and  Georgia;  and  although  the 
governor  of  this  state  said,  "You  have 
no  right  to  give  me  advice,"  and  although 
It  was  said  the  governor  was  beyond  the 
power  of  this  court,  and  we  should  hesi- 
tate before  we  attempted  to  enforce  his 
duties,  this  court  unanimously  went  upon 
the  discbarge  of  Its  work  in  the  best  way 
It  could,  and.  In  response  to  the  sugges- 
tion that  the  governor  would  not  obey, 
said :  "  It  is  said  that,  if  the  governor  op- 
poses the  order  or  Judgment  of  the  court, 
it  cannot  be  enforced,  for  ne  has  entire 
control  of  the  militia.  But  are  the  courts 
to  anticipate  that  the  governor  will  not 
perforin  his  duties?  Should  not  the  courts 
rather  presume  that,  when  a  controversy 
is  determined  by  the  courts, — the  only 
tribnnals  authorised  by  the  constitution 
or  the  statutes  to  construe*  the  laws  and 
determine  controversies  by  way  of  judicial 
determination, — that  the  governor,  as  the 
chief  executive  officer  of  the  state,  would 
see  that  such  determination  should  be  car- 
ried into  full  effect?  Such  would  be  his 
duty,  and  no  one  should  suppose  that  he 
would  fail  to  perform  his  duty  when  his 
duty  Is  made  manifest  by  Judicial  deter- 
mination of  the  courts.  No  department 
should  ever  ceaBeto  perform  Its  functions 
for  fear  some  other  department  may  ren- 
der Its  acts  nugatory,  or  for  fear  that  its 
acts  may  in  some  manner  affect  the  con- 
duct or  the  status  of  some  other  depart- 
ment."  In  this  case  we  are  not  called 


upon  to  make  any  order  concerning  the 
governor.  In  this  case  we  are  not  called 
upon  to  make  any  order  concerning  the 
state  senate.  We  are  simply  called  upon 
to  exercise  our  judicial  determination  as 
to  which  Is  the  legally  organized  and  con- 
stitutional bouse  of  representatives.  There 
can  be  no  conflict;  there  should  he  no 
conflict.  The  court  is  answerable  to  the 
people  of  this  state.  The  governor  Is  an- 
swerable to  the  people  of  this  state.  The 
bouse  is  answerable  to  the  people  of  this 
state. 

But,  again.  In  1879  tbo  bouse  of  repre- 
sentatives of  this  state  associated  with  it- 
self some  persons  above  the  number  of  125. 
An  act  was  passed  by  the  legislature.  It 
was  passed  by  what  was  called  the 
"House."  It  was  passed  by  the  senate, 
and  approved  by  the  governor.  It  was 
published  In  the  state  paper.  And  yet, 
when  that  act  of  the  legislature  came  be- 
fore this  court  for  examination,  It  said 
"that  the  house  of  representatives  had  no 
lawful  authority  to  pass  the  act,"  and  it 
wiped  it  out  of  existence.  There  was  no 
conflict  between  the  governor  and  the  sen- 
ate or  the  bouse  In  doingthls  thing.  Sup- 
posing the  legislature  of  1879  had  passed 
every  act  by  votes  of  that  character,  and 
they  had  been  proclaimed  and  published, 
this  court  would  have  declared  every  such 
act  void. 

It  Is  said  that  we  cannot  find  a  line  in 
the  constitution  giving  this  court  author- 
ity to  pass  upon  this  question  of  organisa- 
tion. It  is  the  acknowledged  power  of  this 
court  to  finally  pass  upon  every  act  of  the 
legislature.  It  is  theacknowledged  power 
of  this  court  to  declare  acts  of  the  legisla- 
ture void.  In  the  case  in  26  Kan.  724,  (the 
Francis  Case,)  there  was  nothing  upon 
the  face  of  the  act  to  show  but  what  it 
was  a  legal  enactment.  It  was  properly 
signed.  It  was  properly  enrolled.  It  was 
properly  published.  But  this  court  went 
into  the  house  of  representatives,  and  ex- 
amined its  journal,  and  ascertained  that 
the  house  was  not  a  constitutional  body, 
and  it  stamped  the  so-called  "Act"  out  of 
existence.  It  bad  the  power  to  do  it,  and 
that  decision  has  been  recognized  ever 
since.  Mr.  Justice  Valentine,  speaking  for 
the  court  in  that  case,  said :  "Now.  gen- 
erally, under  affirmative  and  mandatory 
constitutional  provisions,  the  legislature 
may  do  more  than  is  required;  but  it  can- 
not do  less,  if  it  does  its  duty.  Under 
negative  and  prohibitory  constitutional 
provisions,  however,  the  legislature  may 
often  refrain  from  doing  things  which  are 
not  prohibited ;  but  it  can  never  do  what 
is  prohibited.  Cinder  this  negative  and 
prohibitory  clause  of  the  section,  the  leg- 
islature may  fix  the  number  of  representa- 
tives at  less  than  one  hundred  and  twenty- 
five,  but  it  can  never  fix  it  at  more;  and 
there  is  no  power  in  the  state  which  can 
fix  it  at  more.  Therefore,  whenever  the 
house  of  representatives  consists  of  more 
than  one  hundred  and  twenty-five  mem- 
bers, some  of  such  members  must  be  there 
illegally.  Such  was  the  case  In  1879.  The 
bouse  of  representatives  at  that  time  con- 
sisted of  one  hundred  and  twenty-nine 
members.  Four  of  these  members,  to  wit, 
the  four  from  Rooks,  Rush,  Harper,  and 
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Kingman  counties,  who  were  not  provided 
for  by  law,  and  being  the  last  members 
admitted,  were  not  entitled  to  their  seats. 
And  the  act  In  controversy  wus  passed 
only  by  the  assistance  of  their  votes.  Ex- 
cept for  their  votes,  or  at  least  three  of 
their  votes,  the  act  would  not  have  re- 
ceive a  constitutional  majority  pf  the 
votes  of  the  members  of  the  house;  and, 
not  counting  their  votes,  the  act  did  not  re- 
ceive a  constitutional  majority.  Now,  we 
do  not  think  that  their  votes  should  he 
counted,  and  therefore  we  think  tbe  act.  in 
controversy  roust  be  held  as  not  having 
passed  the  house  of  representatives,  and 
as  void."  It  is  said  that  the  court  cannot 
Inquire  by  quo  warranto  into  the  right  of 
membership  of  these  respective  bodies. 
This  court  said  that  in  tbe  Tomllnson 
Case,  in  zO  Kan.  692;  hot,  when  this  court 
has  tbe  ultimate  right  and  duty  to  pass 
npon  acts  of  the  legislature,  it  has  also 
the  right  to  pass  upon  the  organization  of 
tbe  legislature,  or  either  or  both  bouses, 
although  it  has  no  right  whatever,  after 
tbe  legislature  la  organized,  to  deal  with 
any  question  concerning  "  the  elections,  re- 
turns, and  qualifications  of  its  own  mem- 
bers." 

Whether  Gnnn  Is  rightfully  restrained  of 
bis  liberty  by  a  legal  house  of  representa- 
tives Is  not  a  political,  but  a  Judicial,  ques- 
tion, and  this  court,  therefore,  most  have 
authority  to  Inquire  and  determine  wheth- 
er the  house  has  been  properly  organized, 
and  is  such  a  house  as  is  authorized  by 
tbe  constitution  of  the  state  to  establish 
its  own  rules,  to  keep  and  publish  a  Jour- 
nal, etc.  Burnhnm  v.  Morrissey,  14  Gray, 
226;  State  v.  Cunningham,  (Wis.)  53  N. 
W.  Rep.  86;  Id.,  51  N.  W.  Rep.  735;  Gid- 
dings  v.  Blacker,  (Mich.)  52  N.  W.  Rep. 
914;  State  v.  Kenney,  (Mont.)  23  Pac. 
Rep.  783.  In  Rice  v.  State,  7  Ind.  334, 
it  is  said:  "The  constitution  of  tbe 
state,  relative  to  acts  of  the  legislature,  is 
tbe  paramount  or  supreme  law.  That, 
when  tbe  two  conflict,  the  acts  of  the  leg- 
islature must  yield  as  utterly  void.  That 
it  is  tbe  duty  of  the  courts,  in  every  case 
arising  before  them  for  decision,  to  decide 
and  declare  the  law  governing  the  case. 
The  duty  of  the  courts  to  give  construc- 
tion to  laws,  and  to  declare  void  or  disre- 
gard, because  not  law,  those  legislative 
acts  In  conflict  with  the  constitution, 
grows,  of  necessity,  out  of  tbe  other  duty 
of  declaring  what  the  law  is."  Campbell 
v.  Dwlgglns,  88  Ind.  473;  Cooley,  Const. 
Lim.  45.  In  Prouty  v.  8tover,  11  Kan.  235, 
Mr.  J  ustice Brewer,  speaking  for  the  court, 
said:  "Three questions  are  presented, two 
of  which,  at  least,  must  be  decided  in  fa- 
vor of  tbe  plaintiff  before  he  will  be  enti- 
tled to  the  relief  sought:  First.  Could  a 
majority  of  members  present  in  the  Joint 
session,  and  voting,  elect,  or  did  it  require 
a  majority  of  all  the  members  elected  to 
the  two  houses?  Second.  Did  the  house 
of  representatives  consist  of  more  than 
ninety  members?  Third.  Can  this  court 
look  back  of  the  final  declaration  of  the 
result  by  the  Joint  convention,  to  see 
whether,  npon  either  of  the  votes,  any  one 
other  than  the  one  declared  elected  was  In 
fact  elected?  These  questions,  ascan  read- 
ily be  seen,  are,  so  far  as  this  court  is  con- 
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cerned.  of  a  delicate  nature,  for  they  con- 
cern tbe  regularity  of  the  proceedings  of 
the  legislative  branch  of  the  government; 
and  they  are  also  questions  of  great  mo- 
ment, for  they  involve  tbe  rightfulness  of 
the  organization  of  at  least  one  body  of 
the  legislature."  In  that  case  this  court 
decided:  "Where  the  legislature  is  made 
an  electoral  body,  and  a  proceeding  Is 
had  to  contest  tbe  validity  of  an  election 
by  such  body,  the  courts  are  not  precluded 
by  tbe  action  of  the  house  In  admitting 
members  from  inquiring  into  the  legality 
of  certain  representative  districts,  and  tbe 
lights  of  tho  members  from  those  districts 
to  vote  at  such  election." 

Butitisclaimed  that  the  Douglass  house 
has  been  destroyed,  ousted,  or  dissolved 
by  the  recognition  of  the  Dunsmore  house 
by  the  governor  and  tbe  senate.  Tbe 
governor  did  not  recognize  the  Dunsmore 
bouse  until  January  12th,  the  third  day 
of  the  session;  and  tbe  senate  did  not 
formally  recognize  tbe  Dunsmore  bouse 
until  tbe  14th  day  of  January,  the  fifth 
day  of  tbe  session.  It  is  trne  that  it  ap- 
pears the  secretary  of  the  senate  went  to 
the  Dunsmore  house  and  presented  com* 
municatlons  before  that  date,  hut  he  ex- 
plains that  it  was  not  by  order  of  the  sen- 
ate, but  because  some  of  the  senators 
asked  him  to  do  so.  The  conclusion  we 
have  reached  Is  that,  taking  the  Journals 
before  us,  the  house  that  the  governor  rec- 
ognized consisted  of  58  members, — not  a 
constitutional  quorum,  nota  constitution- 
al majority;  the  bouse  that  tbe  senate 
recognized  consisted  of  58  members,— nota 
constitutional  quorum,  not  a  constitu- 
tional majority.  It  has  been  said  that  as 
tbe  governor  must  act  In  this  matter,  that 
as  the  senate  must  act  in  this  matter, 
should  not  their  actions  be  final  and  con- 
clusive? That  seems  to  be  one  theory.  If 
that  is  the  correct  view,  thecourt's  connec- 
tion with  the  case  would  be  very  brief.  All 
we  would  have  to  do  would  be  to  ask: 
"What  did  the  governor  do?  What  did 
the  senate  do?"  We  admit  that  forcer- 
tain  purposes  recognition  from  the  gov- 
ernor should  be  considered.  We  admit 
that  forcertain  purposes  recognition  from 
the  senate  should  be  considered.  All  de- 
partments of  tbe  government  should  pay 
all  proper  respect  to  the  acts  of  all  other 
departments.  Tbego vernor, overwhelmed 
with  business,  perplexed  wltb  the  duties 
surrounding  blm,  not  having  time  to  in- 
vestigate, recognizes  a  body  which  is  not 
a  constitutional  body.  The  senate  passed 
a  resolution  to  investigate,  but,  examin- 
ing the  Journal,  I  cannot  find  any  report 
npon  that  resolution.  It  recognizes  a 
body  not  a  constitutional  body.  Is  such 
a  recognition  final?  Is  it  conclusive? 
Does  it  bind  tbls  court?  Is  the  end  of 
the  duty  of  this  court  to  simply  inquire 
what  are  the  records  in  tbe  office  of  the 
governor  and  the  state  senate?  We  ad- 
mit that,  if,  after  such  recognition,  the 
Douglass  house  had  voluntarily  departed 
from  their  room,  and  gone  their  several 
ways  to  their  homes,  and  the  58  members 
had  increased  its  membership  in  any 
way  it  pleased,  by  lawyers,  by  doctors, 
by  anybody,  and  they  had  gone  on  and 
continued  business  without  interference 
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and  without  challenge,  such  recognition 
would  have  some  weight.  But  that  Is  not 
the  case  presented  here. 

On  January  13th  Senator  Baker  present- 
ed to  the  state  senate,  of  which  he  is  a 
member,  the  following  protest  of  himself 
and  13  other  members,  and  asked  to  have 
it  spread  upon  the  Journal:  "Whereas, 
at  the  general  election  held  in  the  state  of 
Kansas  on  the  8th  day  of  November,  1S92, 
there  were  chosen  by  the  electors,  partici- 
pating therein,  125  certain  members  of  the 
house  of  representatives  of  the  state,  each 
of  whom  received  a  plurality  of  the  votes 
cast  in  their  respective  districts;  that  cer- 
tificates thereof  from  the  county  clerks  of 
the  districts,  certifying  that,  upon  a  can- 
vass duly  and  legally  made  in  their  respec- 
tive districts,  said  certain  125  representa- 
tives received  certain  votes,  wpre  filed  with 
the  secretary  of  state,  as  provided  by 
law;  that  the  state  board  of  canvassers  of 
Kansas,  as  provided  by  law,  duly  met  on 
November  2Stb,  1892,  canvassed  the  re- 
turns, and  determined  that  said  125  cer- 
tain persons  had  been  duly  elected  to  the 
office  of  representative  in  their  respective 
districts,  and  a  record  was  made  of  such 
determination  by  said  board,  and  is  now 
In  the  custody  of  the  secretary  of  state  of 
Kansas;  that  after  making  said  full  and 
complete  canvass  of  said  returns,  and 
haviug  fully  and  completely  discharged 
its  duties  according  to  law.  said  state 
board  of  canvassers,  on   December  1st, 

1892,  adjourned  sine  die;  that,  after  said 
adjournment,  the  secretary  of  state,  who 
was  ex  officio  a  member  of  said  board,  is* 
sued  certificates  of  election  to  these  ascer- 
tained by  said  canvass  to  have  been  elect- 
ed members  of  said  house  of  representa- 
tives. And  whereas,  on  Wednesday,  Jan- 
uary 4th,  1893,  the  supreme  court  of  Kan- 
sas, the  same  being  the  highest  Judicial 
tribunal  in  the  state,  in  an  action  then 
and  therein  pending,  wherein  one  Joseph 
Rosenthal  was  relator  and  the  state 
board  of  canvassers  was  respondent,  after 
carefully  considering  said  case,  decided 
that  after  the  state  board  of  canvassers 
had  once  convened  and  duly  canvassed 
the  returns  of  all  the  votes  -  before  them 
and  on  file  in  the  office  of  the  secretary  of 
state  aforesaid,  and  had  fully  and  com- 
pletely discharged  its  duties,  and  had  ad- 
journed sine  die,  that  the  state  board  of 
canvassers  could  not  on  its  own  order  re- 
convene for  the  purpose  of  making  any 
different  or  further  canvass  of  said  re- 
turns, and  that  the  court  had  no  power 
or  authority,  under  the  statutes,  to  order 
the  state  board  of  canvassers  to  meet 
and  further  canvass  the  returns,  so  that 
other  and  different  certificates  of  election 
might  be  issued,  or  for  any  other  purpose. 
And  whereas,  on  Tuesday,  January  10th, 

1893,  at  the  time  appointed  by  law  for  the 
assembling  and  organization  of  the  state 
senate  and  the  house  of  representatives  of 
the  state  of  Kansas,  that  said  certain  125 
persons,  excepting  Mr.  A.  W.  Stubbs,  the 
Republican  opponent  of  said  Rosenthal, 
who  declined  to  meet  and  act,  met  in  rep- 
resentative hall,  in  the  state  house,  at  To- 
peka,  Kan.;  that  upon  a  call  of  the  roll 
prepared  by  the  secretary  of  state  of  the 


state  of  Kansas,  containing  a  list  of  all 
those  boldlug  certificates  of  election,  ac- 
cording to  the  determination  of  the  state 
board  of  canvassers,  it  was  ascertained 
that  said  125  persons,  excepting  said 
Stubbs,  were  present  at  said  time  and 
place,  and  thereupon  each  of  said  persons, 
to  the  number  of  64,  whose  names  are 
hereinafter  set  forth,  took  the  oath  of 
office  required  by  the  constitution  and 
laws  of  the  state  of  Kansas,  and  duly 
qualified  as  representatives  of  said  state; 
that  thereafter  said  64  proceeded  to  or- 
ganize by  the  election  of  a  temporary 
speaker,  and,  after  a  temporary  organiza- 
tion had  been  effected,  not  only  said  64, 
but  at  least  three  others,  recognized  the 
organization;  and  said  64  participated  in 
the  election  of  a  speaker  for  said  house  of 
representatives;  and  that  64. being  a  legal 
majority  of  all  those  holding  certificates 
as  aforesaid,  voted  for  and  elected  the 
Hon.  Geo.  L.  Douglass,  us  speaker  of  said 
house  of  representatives,  the  names,  num- 
bers of  district,  and  politics  of  those  par- 
ticipating in  the  election  of  Speaker  Doug- 
lass being  as  follows,  to  wit:  [Here  the 
districts  and  names,  etc.,  were  copied.] 
And  whereas,  notwithstanding  the  above 
and  foregoing  facts,  other  persons  of  the 
said  124.  and  independent  of  said  64,  to- 
gether with  some  persons,  not  holding 
certificates  of  election  of  said  state  board 
of  Kansas,  participated  in  selecting  one 
J.  M.  Dunsmore  as  a  pretended  speaker, 
in  violation  of  both  statute  and  parlia- 
mentary law:  Now,  therefore,  we,  the  un- 
dersigned, being  members  of  this  seuate, 
in  the  name  of  law,  order,  decency,  and 
constitutional  government,  the  good 
name  and  credit  of  the  state  of  Kansas, 
most  emphatically  protest  and  object  to 
recognlging  the  alleged  house  of  representa- 
tives presided  over  by  said  Dunsmore  as  a 
lawful  body.  Lucien  Baker.  Milton 
Brown.  D.  Mc.  Taggart.  S.  T.  Dauner. 
W.  A.  Morgan.  James  D.  Williamson. 
H.  F.  Bobbins.  E.  T.  Metcalf.  S.  O. 
Thacher.  Jno.  C.  Carpenter.  K.  E.  WI11- 
cockson.  W.  E.  Sterne.  J.  W.  Parker. 
Chas.  F.  Scott." 

Senator  Taylor  presented  the  following 
protest,  and  asked  that  it  be  spread  upon 
the  journal  of  the  senate:  "To  the  presi- 
dent of  the  senate:  I  hereby  formally  pro- 
test against  the  recognition  of  the  alleged 
secretary  of  the  house,  now  claiming  rec- 
ognition on  this  floor,  because  it  virtually 
decides  the  most  important  question  that 
ever  came  before  this  senate  without  in- 
vestigation and  without  debate.  Edwin 
Taylor. " 

Senator  O'Bryan  presented  the  follow- 
ing protest,  and  asked  that  it  be  spread 
upon  the  journal  of  the  senate:  "1,  Ed. 
O'Rryan,  senator  from  the  29th  senatorial 
district,  do  hereby  enter  my  protest 
against  the  action  of  the  president  of  this 
body  in  recognizing  Beu  C.  Rich  as  chief 
clerk  of  a  house  of  representatives  of  the 
state  of  Kansas,  as  I  believe  thesaid  house 
of  representatives  to  be  illegally  organ- 
ized, and  is  not  the  legal  body,  and  should 
not  be  recognized.   Ed.  O'Bryan." 

Subsequently  Senator  Brown  filed  a  fur- 
ther protest  in  the  state  senate,  which 
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concluded  as  follows:  "To  recognize  the 
Dunsmore  house  will  be  to  defeat  needed 
legislation,  as  that  bouse  is  illegal  and 
unconstitutional  " 

On  January  14th  Senator  Parker  filed  a 
protest  in  the  state  senate  against  recog- 
nising Mr.  Rich  as  chief  clerk  and  Hon.  J. 
M.  Dunsmore  as  speaker.  On  the  same 
day,  Senator  Baker,  with  13  of  bis  asso- 
ciates, also  filed  a  further  protest  in  the 
state  senate,  which,  among  other  things, 
stated :  "It  will  not,  nor  can  it  be,  denied 
that  on  the  10th  day  uf  this  month,  at  12 
o'clock  noon,  being  the  usual  hour  for  or- 
ganization of  the  legislature  of  Kansas, 
there  assembled  in  the  hall  of  the  house  of 
representatives  64  persons,  constituting  a 
constitutional  majority  of  such  bouse, 
each  holding  from  the  state  board  of  can- 
vassers a  duly-authenticated  certificate  of 
election  issued  by  such  board;  nor  can  it 
be  denied  that  then  and  there,  in  a  lawful 
and  regular  manner,  these  64  members  or- 
ganized the  house  of  representatives,  by 
the  election  of  George  L.  Douglass  as 
speaker,  and  the  choice  of  the  other  usual 
and  necessary  officers.  It  is  also  a  fact 
that,  prior  to  that  time,  the  supreme  court 
of  the  state  of  Kansas  had,  in  a  proper 
case  before  it,  decided  that  no  person  not 
holding  a  certificate  of  election  was  enti- 
tled to  participate  in  the  organization  of 
the  bonseof  representatives.  At  the  same 
time  there  assembled  in  the  hall  58  persons, 
each  holding  a  certificate  of  election,  who 
withdrew  and  separated  themselves  from 
the  majority  of  the  bouse  above  men- 
tioned, and  refused  to  and  did  not  partici- 
pate in  the  proceedings  of  the  organiza- 
tion. Thereupon  these  58  persons,  being 
a  minority  of  the  bouse  of  representatives, 
unlawfully  introduced  among  tbeir  owu 
number  10  persons  who  held  no  certificates 
of  election,  and  wbo  were  defeated  at  the 
polls  in  opposition  to  10  of  those  consti- 
tuting the  majority.  The  minority  of  the 
legislature  then  assumed  to  produce  and 
have  qualified  these  10  persons  as  mem- 
bers, and,  in  connection  with  them,  as- 
sumed and  pretended  to  organize  the 
bouse  of  representatives.  The  names  of 
these  persons  unlawfully  introduced  as 
members,  and  the  majorities,  by  which 
tbey  were  respectively  defeated,  Is  hereto 
appended:  J.  W.  Howard,  beaten  by 
1,050  votes;  D.  M.  Howard,  (Shawnee,) 
beaten  by  444  votes;  Ed  Sheila  barker, 
beaten  by  108 votes;  V.Gleason, beaten  by 
26  votes;  W.  H.  White,  beaten  by  8  votes; 
H.  Hellstrom,  beaten  by  8  votes:  J.  N. 
Goodwin,  beaten  by  5  votes:  F.  B. Brown, 
beaten  by  42  votes;  John  Morrison,  beat- 
en by  15  votes;  O.  M.  Rice,  against  whom 
a  tie  was  decided  in  accordance  with  the 
law.  That  thereupon  these  58  persons, 
acting  together  with  the  10  persons  wbo 
then  and  there  respectively  usurped  the 
office*  of  representatives,  without  any 
form  of  trial  or  right  thereto,  or  without 
submitting  their  claims  of  right  to  any 
tribunal,  then  and  there  unlawfully  pre- 
tended to  organize  themselves  as  the  house 
of  representatives  of  the  state  of  Kansas, 
and  from  that  time  up  to  the  present  the 
revolutionary  body  so  organized  has  riot- 
ously and  tumultnously  seized  and  held 


the  hall  of  the  house  of  representatives, 
and  has  obstructed  the  lawfully  organized 
house  of  representatives  In  the  transac- 
tion of  any  business." 

Senator  Taylor  followed  with  a  protest 
of  his  own,  which  stated,  among  other 
things,  that  "previous  to  such  organiza- 
tion it  appears  clear  to  me  that  no  person 
or  persons,  however  connected,  have  the 
right  or  the  power  to  say  that  certain  per- 
sons holding  certificates  are  not  elected, 
and  certain  other  persons  not  holding  cer- 
tificates are  elected.  No  matter  how  great 
a  wrong  may  have  been  done  to  any  indi- 
vidual by  means  of  the  mistaken  or  fraud- 
ulent issuance  of  a  certificate  of  election,  a 
greater  wrong  would  inure  to  society  it- 
Belf  if  the  contestee  or  his  friends,  acting 
not  as  a  legally  constituted  tribunal,  were 
themselves,  in  advance  of  organization,  to 
pass  upon  the  issues  joined,  and  set  such 
certificates  aside  without  due  process  of 
law.  To  whatever  extent  such  irregular 
proceedings  are  countenanced  or  encour- 
aged, to  that  exteut  the  orderly  course  of 
society  Is  jeopardized.  The  forms  of  law 
are  a  part  of  the  law,  and  it  appears  clear 
to  me  that,  if  the  forms  of  law  bad  been 
adhered  to  in  the  organization  of  this 
bouse  of  representatives,  there  would  be 
no  question  as  to  who  constituted  its 
membership.  It  may  be  that  strict  jus- 
tice would  have  seated  these  contestants, 
but  the  injustice  of  irregular  ways  of  get- 
ting at  justice  would  be  intolerable. " 

Thereupon  the  following  protest  was 
presented  to  the  state  senate:  "I.  W.  P. 
DUlard,  senator  from  the  eighth  district, 
do  hereby  protest  against  the  action  of 
the  senate  this  14th  day  of  January,  1893, 
in  passing  the  resolution  called  '  House 
Concurrent  Resolution  No.  V  and  for  the 
reason  that  I  am  satisfied  that  said  resolu- 
tion M'as  not  passed  and  transmitted  to 
the  senate  by  a  legally  constituted  or  con- 
stitutionally organized  house  of  represent- 
atives.   W.  P.  DUlard,  Senator." 

All  of  these  protests  appear  in  the  jour- 
nal of  the  state  senate  presented  in  evi- 
dence on  the  part  of  tbe  petitioner.  Sena- 
tors Taylor,  O'Bryan,  and  DUlard,  who 
filed  tbe  foregoing  protests,  are  not  Re- 
publicans, and  were  not  elected  as  Repub- 
licans. Tbey  are  not  members  of  the  mi- 
nority party  of  the  senate,  or  of  the  ma- 
jority party  of  the  house,  presided  over 
by  Hon.  George  L.  Douglass.  The  jour- 
nal of  the  Douglass  house  also  shows  that 
on  January  10th,  before  any  recognition 
of  toe  Dunsmore  house,  a  committee,  ap- 
pointed to  prepare  a  written  address 
from  the  members  of  tbe  Douglass  house 
to  the  governor,  called  upon  and  present- 
ed tbe  same  to  him.  This  was  signed  by 
64  members  of  tbe  house  of  representa- 
tives having  certificates  of  election,  set- 
ting forth  the  organization  and  officers  of 
the  Douglass  house,  and  asking  recogni- 
tion. The  members  of  that  committee 
were  Hon.  W.  M.  Glenn,  Hon.  C.  E.  Lob- 
dell,  and  Hon.  J.  K.  Cubblson.  Subse- 
quently, and  before  any  recognition  of  any 
bouse,  tbe  Douglass  house  appointed  a 
special  committee  to  prepare  an  address 
to  the  governor,  which  was  presented 
In  writing  to  him.   That  committee  con- 
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•isted  of  Hon.  E.  W.  Hoch.  Hon.  J.  B. 
RemiuKton,  Hon.  J.  K.  Cubblson,  Hon. 
James  A.  Troutnian,  and  Hon.  C.  E.  Lob- 
dell.  The  address  was  signed  by  64  mem- 
bers of  the  bouse  of  representatives  hav- 
ing certificates  of  election,  and  concluded 
as  follows:  "  We,  therefore,  in  behalf  of 
the  people  of  the  stute  of  Kansas,  and  on 
behalf  of  the  good  name  and  credit  of  our 
state,  and  in  the  name  of  law,  order,  de- 
cency, and  good  government,  call  npon 
yon,  as  the  governor  of  the  state  of  Kan- 
sas, to  recognise  the  Hon.  George  L. 
Douglass  as  the  Ipgal  and  qualified  speak- 
er of  the  honseof  representatives  of  the 
state  of  Kansas,  and  ask  that  the  protec- 
tion of  the  law  be  thrown  aronnd  him  in 
exercising  the  duties  of  his  office.  We 
present  to  yonr  excellency  this  memorial, 
because  we  believe  it  to  be  our  duty  that 
the  governor  und  the  good  people  of  the 
state  should  be  informed  of  the  true  con- 
dition of  affairs  now  existing  In  the  bull 
of  the  bouse  of  representatives,  and  be 
Informed  of  the  illegal  and  revolutionary 
actions  of  a  portion  of  onr  fellow  citi- 
zens.n  The  state  senate  has  40  members. 
At  the  time  of  these  protests,  one  John  M. 
Price,  a  Republican,  was  absent.  The 
house  of  representatives  has  125.  There- 
fore it  appears  from  the  Journals  of  the 
seuate  and  house  of  representatives  that 
17  senators  having  certificates  of  election, 
and  64  members  having  certificates  of  elec- 
tion, making  a  total  of  81  members,  ob- 
jected to  recognizing  the  Dunsmore  house 
as  the  house  of  representatives,  and  sub- 
sequently, on  Jannary  12, 1893,  with  the  64 
members  of  the  Douglass  bouse  having 
certificates  of  election,  two  others,  Hon. 
Stephen  Meagher  and  Hon.  T.  G.  Cham- 
bers, also  having  certificates  of  election, 
and  Hon.  Joseph  Rosenthal,  admitted  by 
motion  in  the  Douglass  bouse,  united, 
making  in  all,  with  the  senate  protesting 
members,  84  members,  being  more  than  a 
majority  of  the  entire  membership  of  the 
legislature,  including  all  the  members  of  the 
senate  and  house,  as  opposed  to  the  recog- 
nition of  the  Dunsmore  bouse  as  the  bouse 
of  representatives.  We  refer  to  these  mat- 
ters in  the  journals  as  showing  the  vigor- 
ous opposition  of  the  members  of  the  legis- 
lature to  the  recognition  of  the  Dunsmore 
house,  and  the  official  and  public  challenges 
to  which  that  house  was  incessantly  and 
continuously  subjected.  The  constitution 
ordains,  as  before  stated,  that  it  takes  a 
majority  of  each  bouse  to  constitute  a 
quorum.  If  58  members— a  minority  of 
the  house— with  lawful  certificates,  acting 
with  10  men  who  have  not  any  credentials, 
but  who  claim  that  they  were  really  elect- 
ed, may,  before  or  after  an  organization, 
go  behind  the  written  credentials  or  prima 
facie  title  of  the  members  duly  declared 
elected  to  make  up  a  quorum  or  house, 
then  a  dozen  members,  or  any  number  less 
than  a  quorum, can  do  the  same  thing,  and 
It  would  be  impossible  to  organize  or  con- 
duct a  free  legislative  government  accord- 
ing to  constitutional  or  orderly  methods. 
Any  person  can  setup  the  claim  that  he 
has  been  elected  to  the  house,  regardless  of 
the  truth  of  the  matter;  and  If  a  certifi- 
cate of  election  does  not  clothe  the  person 


who  receives  it  with  the  lawful  and  right- 
ful authority  to  act  as  a  member,  subject 
only  to  the  Judgment  of  the  bouse  after 
there  is  an  organization  of  the  members 
having  certificates  into  an  actual  and  act- 
ing bouse,  the  organization  and  control  of 
the  bouse  must  be  in  the  hands  of  those 
who,  by  physical  force,  have  the  superior 
power  to  seat  themselves  as  members, 
whether  elected  or  not.  The  ballots,  the 
votes,  the  returns,  the  certificates  in  such 
a  case,  would  count  for  naught.  The 
governor  cannot  recognize  as  a  house  a 
body  which  has  no  quorum*  which  is  not 
a  constitutional  house.  The  governor 
cannot  create  a  house  out  of  an  unorgan- 
ized or  unconstitutional  body,  at  his  own 
will.  He  cannot  abolish  or  destroy  by  bis 
order  any  legal  or  constitutional  house  of 
representatives.  The  senate  cannot  cre- 
ate or  abolish  a  house  of  representatives. 
It  cannot  recognize  an  nnorgauised  or 
an  nnconstltutional  body  as  a  legal  orcon- 
stitutlonal  house.  Neither  can  the  gov- 
ernor and  the  senate  together  create, 
at  their  own  will,  a  legal  or  constitution- 
al bouse.  Neither  can  they  both  abolish 
or  destroy  a  legal  orconstltntional  house. 
The  house  of  representatives  is  a  body 
authorized  by  tbe  constitution  of  the 
state,  and  for  certain  purposes  is  inde- 
pendent and  separate  from  the  Benate  or 
the  governor.  Each  house  keeps  and  pub- 
lishes its  own  Journal;  each  house  estab- 
lishes its  own  rules;  and  each  house  Is  the 
Judge  of  tbe  elections,  returns,  and  quali- 
fications of  its  own  members.  The  legisla- 
tive power  of  this  state  is  vested  in  a  house 
of  representatives  and  senate,  not  in  tbe 
governor  and  senate  alone. 

But,  again,  it  Is  claimed  that  the  Duns- 
more house  has  become  a  de  facto  house 
by  the  recognition  from  the  senate,  tbe 
governor,  the  executive  officers,  and  oth- 
ers. As  has  already  been  said,  if  tbe  house 
known  as  tbe  "Dunsmore  House"  had  full 
and  unlimited  possession  of  the  hall  of  rep- 
resentatives, and  the  rival  party  bad 
ceased  its  existence,  the  question  of  a  de 
facto  legislature  would  have  strong  force 
In  this  case.  There  often  comes  a  time  in 
the  conduct  of  all  bodies  and  officers  when, 
on  account  of  public  interests,  irregulari- 
ties, and  even  wrongs,  are  cured.  There 
comes  a  time  when  usurpation  is  success- 
ful. There  comes  a  time  when  revolution 
is  accomplished,  and  must  be  recognized. 
But  a  de  facto  house,  a  de  facto  govern- 
ment, usurpation  of  power,  and  unlawful 
methods  are  not  accepted,  if  a  constitu- 
tional house,  a  constitutional  govern- 
ment, rightful  authority,  and  legal  meth- 
ods are  existing,  transacting  business,  as 
against  defective,  irregular,  unwarranted 
acts,  and  unconstitutional  exercise  of 
power.  But  here  le  a  valid  and  constitu- 
tional house  attempting  to  carry  on  busi- 
ness. Every  day  of  its  session,  so  far  as 
its  journals  show,  the  Douglass  house 
challenged  the  rightfulness  of  the  Duns- 
more house.  It  challenged  the  action  of 
the  governor.  It  challenged  the  action  of 
the  state  senate.  And  the  very  first  act 
of  the  senate  and  the  Dunsmore  bouse  was 
seized  by  a  court  of  this  state,  and  throt- 
tled out  of  existence.  Although  tbe  tern- 
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porary  order  of  injunction  was  made  by 
the  district  court  of  Shawnee  county,  un- 
til It  is  reversed  or  vacated  by  proper  pro- 
ceedings in  this  court  it  is  as  valid  and 
binding  between  tbe  parties  us  the  order 
of  the  supreme  court  of  tbe  state.  This 
cnort  must  take  knowledge  of  all  tbe  usual 
and  ordinary  Incidents  which  are  trans- 
acted around  it,  and  it  is  unnecessary  to 
say  that  tbe  challenge  has  been  so  success- 
ful that  various  bodies  have  divided  upon 
this  question,  and  there  has  been  no  ac- 
quiescence and  no  general  agreement 
among  the  people  that  the  Dtinsmore 
bouse  is  the  house  of  representatives.  "An 
officer  de  facto  must  be  in  the  actual  pos- 
session of  tbe  office,  and  have  the  same  un- 
der his  control.  If  tbe  officer  de  Jure  is  in 
possession  of  tbe  office,— if  tbe  officer  de 
Jure  is  also  the  officer  de  facto.— then  no 
other  person  can  be  an  officer  de  facto  for 
thut  office.  Two  persons  cannot  be  offi- 
cers de  facto  for  tbe  same  office  at  tbe  same 
time. "  McCabon  v.  Commissioners, 8  Kan. 
438.  This  court  subsequently  reaffirmed 
this  rule  in  the  case  of  Braldy  v.  Therltt, 
17  Kan.  468,  using  the  following  language: 
"We  have  already  held  that  two  persons 
cannot  be  officers  de  facto  for  the  same 
office  at  the  same  time."  McCahon  v. 
Commissioners,  supra.  Practically  it  was 
again  stated  in  the  case  of  State  v.  Durkee, 
12  Kan.  809.  The  supreme  court  of  Ne- 
vada, in  the  case  of  State  v.  Blossom,  re- 
ported in  10  Pac.  Rep.  430,  states  the  rule 
In  this  way :  "  If  an  office  Is  filled,  and  tbe 
duties  pertaining  thereto  are  performed  by 
tbe  officer  de  Jure,  another  person,  al- 
though claiming  the  office  under  color  of 
title,  cannot  become  an  officer  de  facto." 
Leonard,  J.,  in  delivering  the  opinion  of 
tbe  court  in  the  above  case,  uses  the  fol- 
lowing language:  "The  principal  ground 
urged  by  relator  In  support  of  his  petition 
is  that  Harris  and  others  were  the  de  facto 
board,  and  that  their  acts  as  such  were 
good  and  binding  in  law  as  to  the  public 
and  third  parties.  Tbe  general  principle 
stated  by  counsel  for  relator,  that,  as  to 
tbe  public  and  third  parties,  the  acts  of  de 
facto  officers  are  blading.  Is  well  settled 
and  admitted.  •  •  •  There  were  two 
hoards,  each  claiming  that  the  other  was 
unlawful,  each  urging  and  maintaining  tbe 
validity  of  its  own  acts,  each  proceeding 
as  though  the  other  did  uot  exist  in  the 
matter  of  employing  teachers,  etc.  •  *  • 
It  is  undoubtedly  true,  as  claimed  by  coun- 
sel for  relator, that  the  new  trustees  would 
have  become  a  de  facto  board  if  the  old 
ones  had  not  acred  as  such;  but,  since 
they  did  as  above  stated,  were  they  not 
tbe  de  facto  board?  Two  physical  bodies 
cannot  occupy  the  same  place  at  tbe  same 
time,  and  two  persons  cannot  be  officers 
de  facto  for  tbe  same  office  at  tbe  same 
time.  If  the  office  is  Oiled,  and  the  duties 
appertaining  thereto  are  performed  by  an 
officer  de  Jure,  another  person,  although 
claiming  the  office  undercolor  of  title. can- 
not become  an  officer  de  facto."  McCahon 
v.  Commissioners,  8  Kan.  441;  Boardman 
v.  Halliday,  f0  Paige.  232;  Morgan  v. 
QuBckenbush,22  Barb.  80;  Cohn  v.  Beal.61 
Miss.  390.  In  Boardman  v.  Halliday,  10 
Paige,  232,  the  court  held:  "Where  there 


Is  but  one  office,  there  cannot  be  one  officer 
de  Jure  and  another  officer  de  facto  in  pos- 
session of  the  office  at  the  same  time.  * 
The  Douglass  bouse  is  the  body  or  house 
de  Jure;  is  in  possession  of  the  office;  Is  In 
possession  of  the  hall,— at  least,  it  is  hold- 
ing Its  sessions  and  transacting  its  busi- 
ness in  representative  ball.  Then  the  other 
body,  the  Dunsmore  bouse,— tbe  minority, 
tbe  so-called  "De  Facto  House,"— has  not 
the  exclusive  possession  of  tbe  hall ;  has 
not  the  exclusive  possession  of  the  office; 
and  has  not  ousted,  destroyed,  or  dis- 
solved tbe  Douglass  house. 

We  are  referred  to  two  cases  from 
Georgia,—  Gornily  v.  Taylor,  44  Ga.  76, 
and  Railroad  Co.  v.  Little,  45  Ga.  370.  In 
both  of  these  cases  the  principal  question 
for  decision  was  as  to  the  validity  of  acts 
of  the  general  assembly  of  Georgia  under 
a  section  of  the  constitution  of  that  state, 
which  provides  that  "no  session  of  the 
general  assembly,  after  tbe  second  under 
this  constitution,  shall  continue  longer 
than  forty  days,  unless  prolonged  by  a 
vote  of  two  thirds  of  each  branch  there- 
of." Both  decisions  were  rendered  by  a 
divided  court,  but  in  neither  case  were 
there  two  rival  legislatures  or  bouses  In 
dispute.  -  If  we  had  a  case  like  Railroad 
Co.  v.  Little  before  us,  the  question  of  a  de 
facto  law  would  be  very  strong.  After 
going  over  all  tbe  matters  connected  with  ~ 
it,  the  court,  among  other  things,  says: 
uIn  this  case  there  was  a  hot  dispute  over 
the  matter.  Men  honestly  differed  as  to 
tbe  truth  of  tbe  case,  and  the  decision 
was  made.  It  has  been  acted  upon  for 
two  years  by  the  people,  by  the  executive, 
and  by  tbis  court,  until  it  has  become  an 
accomplished  fact."  45  Ga.  870.  When- 
ever an  act  of  the  legislature  is  brought  in- 
to this  court,  which  is  not  a  violation  of 
tbe  constitution,  which  has  been  acted  up- 
on by  the  peopleof  thestate  for  two  years, 
and  which  has  been  acted  upon  by  tbis 
court  as  a  completed  and  binding  enact- 
ment, a  de  facto  law  may  come  Into  exist- 
ence. When  such -a  case  comes,  we  will 
decide.  But  there  is  no  such  case  present- 
ed by  tbe  Journals.  There  is  no  such  case 
presented  by  the  argument.  There  is  no 
such  case  for  us  to  pass  upon.  The  Duns- 
more  house  never  bad  but  58  constitu- 
tional members.  It  never  bad  the  legal 
power  to  create  any  more  members.  It 
therefore  never  bad  the  legal  power  to  en- 
large its  existence.  So  long  as  there  lea 
legal  aud  constitutional  bouse  of  repre- 
sentatives carrying  on  business  in  the  . 
identical  hall  where  it  is  usual  and  custo- 
mary for  its  business  to  be  transacted,  it 
seems  to  us  that  this  question  of  a  de 
facto  bouse  of  representatives  has  not 
arisen  to  that  dignity  or  acquiescence 
worthy  of  serious  consideration.  Is  it 
possible  that  a  body  consisting  of  leas  than 
a  quorum— less  than  a  majority — can  be 
a  constitutional  bouse  of  representatives 
under  any  circumstances,  whether  by  rec- 
ognition or  otherwise?  It  Is  necessary 
that  a  majority  of  members  elected  to 
each  bouse,  voting  in  the  affirmative, shall 
be  necessary  to  pass  any  bill  or  Joint  rule. 
No  act  not  having  received  a  constitu- 
tional majority  of  tbe  votes  of  tbe  mem- 
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hers  of  the  house  can  ever  become  a  law. 
It  is  immaterial  what  the  senate  may  do, 
what  the  governor  may  do.  A  constitu- 
tional majority  of  the  votes  of  the  house 
of  representatives  is  necessary  for  legisla- 
tive action  in  any  case.  In  the  case  of 
State  v.  Board  of  Com 're  of  Ford  Co.,  12 
Kan.  441, it  was  ruled  that  "  where  the  leg- 
islature has  seemingly  recognized  the  exist- 
ence of  a  county  organization  of  a  certain 
county  by  passing  an  act  providing  for 
the  holding  of  terms  of  the  district  court 
therein,  hut  where  such  county,  up  to  the 
time  of  such  seeming  recognition,  never 
had  any  organization,  de  facto  or  other- 
wise, such  recognition  does  not  have  the 
effect  to  create  an  organization."  In  the 
recent  case  of  Murphy  v.  Moles,  (R.  I.)  25 
Atl.  Rep.  977,  which  cites  the  leading  cases 
upon  the  recognition  of  de  facto  officers, 
the  law  is  thus  stated:  "Reputation  and 
acquiescence  are  controlling  elements  in 
determining  the  validity  of  official  acts  as 
those  of  an  officer  de  facto. "  The  case  of 
State  v.  Smith,  44  Ohio  St.  848,  7  N.  E. 
Rep.  447,  and  12  N.  E.  Rep.  829,  has  been 
cited  to  establish  the  doctrine  that  certain 
persons  may  be  de  facto  members  of  the 
house  to  which  they  belong,  although  not 
de  Jure  members.  That  case,  and  similar 
cases  from  Michigan  and  other  states, 
which  have  been  cited,  have  no  applica- 
tion. There  were  not  two  houses  or  two 
legislatures  in  session  in  Ohio.  In  that 
case  the  senate  was  legally  organized, and 
for  a  time,  it  is  conceded,  a  quorum  were 
present,  and  its  Journal  properly  made. 
Subsequently  about  20  members,  being  a 
majority,  left  the  senate  chamber,  and  it 
is  asserted  that  17  members,  less  than  a 
quorum,  proceeded  to  transact  business; 
admitting  other  members,  and  continuing 
its  Journal  as  showing  that  a  majority  of 
the  senate  were  present  and  acting.  The 
supreme  court  held,  under  the  circum- 
stances, that  the  Journal  or  record  of  the 
senate  imported  absolute  verity,  and  could 
not  be  impeached  by  parol  testimony  tend- 
ing to  show  less  than  a  quorum  were  pres- 
ent. Whether  that  decision  would  he 
good  law  In  this  state,  In  view  of  the  deci- 
sion In  State  v.  Francis,  26  Kan.  724,  we 
need  not  now  inquire;  but  it  Is  a  different 
case  than  the  one  we  are  investigating, 
because  the  Dunn  more  house  never  legally 
organized,  never  had  a  legal  majority, 
never  had  a  constitutional  quorum,  and 
therefore  never  had  a  legal  Journal  to  con- 
clusively import  anything.  But  even  in 
the  Ohio  case  the  chief  Justice  vigorously 
dissented,  and,  among  other  things,  said: 
"By  the  averments  of  this  reply  there  was 
no  senate, —simply  a  number  of  its  members 
wholly  without  power  to  act.  There  was 
no  senate  Journal,  but  afalse  and*  fraud- 
ulent pretense  of  one;  and,  for  aught  that 
appears  In  this  case,  this  pretended  Journal 
might,  if  offered  In  evidence,  or  brought 
before  us,  be  relied  upon  to  establish,  in 
part,  the  facts  averred.  *  *  *  The  at- 
tempt to  sustain  the  act  in  question  by  the 
rule  relating  to  officers  de  tacto  is  a  pal- 
pable misapplication  of  a  familiar  doc- 
trine; *  *  *  but  in  the  case  before  us 
there  was  not  the  slightest  color  of  author- 
ity to  constitute  the  persons  members  of 


the  senate  who  are  relied  upon  to  give  vi- 
tality to  the  act.  Their  title  to  their  seats 
has  never  risen  higher  than  a  deliberate 
plot  to  circumvent  a  plaiu  command  of  the 
constitution.  But  it  must  be  remembered 
that  the  averment  of  the  reply  is  that  less 
than  a  quorum  (17  members)  were  present 
when  this  act  was  passed.  There  is  an- 
other principle  which  is  fatal  to  the  viejv 
here  contended  for  and  adopted  by  the 
majority.  There  is  no  form  of  direct  attack 
upon  the  authority  of  these  pretended  sen- 
ators to  act  recognized  by  the  law.  The 
present  is  the  only  available  form  of  attack 
upon  their  proceedings.  Quo  warranto 
would  not  He  to  call  in  question  their  au- 
thority to  exercise  the  functions  of  sen  a- 
tors.  The  present  is  to  be  treated  as  a 
direct  attack,  for  the  reason  that  no  other 
form  of  attack  can  be  made.  The  principle 
is  well  established  that,  where  a  direct  at- 
tack upon  a  proceeding  cannot  for  any 
reason  be  made.  It  may  be  collaterally 
questioned.  Vose  v.  Morton,  4  Cush.  31, 
and  cases  there  cited. "  The  Georgia,  Ohio, 
Michigan,  and  other  similarcasesareof  the 
class  referred  to  by  McCrary  on  Elections, 
(2d  Ed.,  5  517:)  "The  cases  in  which  the 
official  acts  or  votes  of  members  of  a  legis- 
lative body  who  are  such  de  facto  only, 
and  not  de  jure,  have  been  held  valid,  are 
ail  cases  in  which  there  was  no  question 
as  to  the  legality  of  the  body  in  which 
they  sat." 

From  all  that  we  have  said,  our  conclu- 
sion is,  and  must  imperatively  be,  that 
the  house  known  as  the  "Douglass  House'* 
is  the.  legal  and  constitutional  bonseof 
representatives  of  the  state  of  Kansas, 
and,  being  such  house,  It  has  the  powerto 
compel  witnesses  to  appear  and  testify 
before  It  or  one  of  its  committees  in  elec- 
tion contests  arising  in  that  body.  It  has 
full  power  to  punish  for  contempt  any 
witness  who  refuses  to  appear  when  per- 
sonally subpoenaed  in  an  election  contest 
or  other  proper  proceedings  pending.  It 
has  also  the  power  to  protect  itself  from 
disorder,  disturbance,  or  violence.  It  has 
never  been  destroyed,  ousted,  or  dissolved 
since  its  organization.  It  is  a  body  or 
house  "having  authority  to  commit." 
Anderson  v.  Dunn, 6  Wheat.  204;  Burnham 
v.  Morrlssey,  14  Gray,  226;  In  re  Fnlvey, 
7  Wis.  630;  People  v.  Keeler,  99  N.  Y.  463, 
2  N.  E.  Rep.  615;  Rap.  Contempt,  §  2. 

It  has  boen  suggested  that  we  should 
hesitate  to  give  an  opinion  in  this  case 
upon  the  legality  of  either  of  the  contend- 
ing bodies  claiming  to  be  the  house  of  rep- 
resentatives, because  unpleasant  complica- 
tions might  arise  therefrom;  and  it  has 
been  even  suggested  that  the  governor  and 
the  senate  will  not  find  their  way  clear, 
after  what  has  passed,  to  communicate 
and  act  with  the  legal  house  known  as 
the  "Douglass  House,"  and  therefore,  as 
a  result,  that  appropriations  may  fail; 
that  the  governor's  office,  and  all  tbeother 
departments  of  the  government,  Includ- 
ing the  judiciary,  will  have  no  funds  with 
which  to  transact  public  business.  More 
unfortunate  still,  it  has  been  suggested 
that  the  educational,  charitable,  and  pe- 
nal institutions  of  the  state  will  be  closed 
and  the  inmates  discharged  for  want  of 
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money  with  which  to  operate  them.  We 
truHt  that  such  wi'.l  not  be  the  result.  We 
assume  that  the  governor  of  the  state  is 
honest  and  patriotic.  We  assume  that 
the  members  of  both  houses  and  the  sen- 
ate are  honest,  and  actuated  by  worthy 
motives;  and  we  trust  tbat  in  the  end 
there  may  be  some  way,  as  in  Alabama, 
as  in  Maine,  by  which  the  legal  bodies  and 
the  governor  can  act  harmoniously  and 
nnltedly.  The  questions  involved  in  this 
case  are  above  partisanship.  They  con- 
cern the  public;  they  concern  the  state; 
and  party  and  partisanship  should  be 
wholly  disregarded  by  each  and  by  all. 
Let  the  mistakes  of  the  past  be  corrected, 
and  the  unfortunate  differences  pass  with- 
out further  comment  into  oblivion.  Let 
mutual  concessions  prevail,  and  then,  per- 
haps, amicable  relations  between  the  bel- 
ligerent and  discordant  elements  may  he 
restored.  "He  serves  bis  party  best  who 
serves  his  country  most.-  The  gravity  of 
the  subject  we  fully  understand.  Certain- 
ly no  constitutional  or  public  question  can 
be  more  solemn  tban  tbat  arislngfrom  the 
present  contention  respecting  the  organi- 
zation of  the  house  of  representatives. 
While  we  deplore  the  occasion  which  com- 
pels us  to  bear  and  determine  this  case, 
we  feel  constrained  by  theiraperativecom- 
mand  of  the  constitution,  and  by  our  own 
conscientious  discharge  of  public  duty, 
to  declare  these  views  irrespective  of  pol- 
icy or  expediency.  Entertaining  the  views 
we  do,  we  cannot  consent  to  rob  the 
highest  Judicial  tribunal  of  this  state  of 
Its  constitutional  rights;  nor  can  we  con- 
sent to  exalt  the  executive  or  the  senate 
of  the  state  above  the  demands  of  justice, 
of  safety,  or  the  welfare  of  the  people. 

But  if  all  tho  unfortunate  circumstances 
should  arise  which  have  been  predicted, 
disastrous  and  fearful  as  they  may  be,  we 
believe  the  consequences  will  be  more  un- 
fortunate to  the  people  of  this  state,  and 
put  all  the  people  in  greater  peril,  if  this 
court  should,  by  a  majority  of  its  mem- 
bers, declare  and  proclaim  that  the  refus- 
al of  the  governor  or  the  senate,  or  of 
both,  to  recognise  theconstitutional  house 
of  representatives,  wipes  the  house  out 
of  existence,  when  it  Is  attempting  to 
carry  on  its  duties  in  a  legal  und  lawful 
way,— wipes  out  the  house,  and  takes 
from  the  people  its  most  popular  branch 
of  the  legislature,  that  body  which  is  clos- 
est and  dearest  to  their  hearts.  In  all 
history,  at  all  times,  In  a  representative 
government.  -  the  lower  house,  or  the 
"popular  branch,"  as  it  iscalled,  has  been 
generally  regarded  as  more  in  touch  with 
the  people,'  with  the  voters,  and  therefore 
more  closely  the  representative  of  the 
people,  than  the  senatorial  or  the  longer- 
term  body  of  the  legislature.  If  the  sen- 
ate, consisting  of  40  members,  may,  with 
the  governor,  decide  by  recognition  what 
persons,  whether  elected  or  not,  are  mem- 
bers of  the  house  of  representatives,  and 
what  body,  whether  elected  or  not,  is  the' 
house  of  representatives,  then  a  majority 
of  the  senate,  with  the  governor,  being 
only  22  officials,  may  overthrow  the  con- 
stitutional house  of  representatives,  and 
abolish  125  officials,  such  officials  being 


the  members  of  the  largest  body  or  branch 
of  the  legislative  assembly.  If  the  action 
of  the  governor  and  the  senate  can  do 
thut  now,  then  two  years  ago  Gov.  Hum- 
phrey and  the  senate,  which  was  almost 
unanimously  of  his  own  political  party, 
might  have  recognized  a  minority  of  ihe 
other  house,  and  with  such  recognition 
could  have  re-elected  Senator  John  J.  In- 
galls  to  the  United  States  senate,  and  de- 
feated Senator  Peffer,  and  could  have  then 
carried  on  all  business  under  the  rule  of 
recognition.  If  the  present  governor  and 
senate  may  do  this  now,  another  govern- 
or and  another  senate  may  follow  the  ex- 
ample; and  hereafter,  for  all  time,  with 
the  sanction  of  this  court,  the  legislature 
will  be  composed  of  the  governor  and  one 
house,  recognizing  and  communicating 
with  some  other  Dody,  whether  lawfully 
elected  or  not.  The  election  of  the  second 
body  will  then  be  useless,  unnecessary, 
abortive.  Under  such  a  practice  we  would 
have  two  houses  in  name,  but  one  only  in 
fact,— the  one  subservient  to  those  tbat 
recognized  it,  but  not  Independent,  and 
not  representing  fully  all  the  people.  Ei- 
ther we  would  have  such  an  anomalous 
condition  of  affairs,  or  else,  at  every  organ- 
ization of  the  legislature  or  of  either 
house,  we  would  have  at  the  capitol  of  the 
state  the  clash  of  resounding  arms,  and 
the  contention  of  armed  forces.  In  such 
a  case,  force,  and  force  only,  would  rule, 
and  not  law.  At  such  a  condition  we 
stand  appalled;  and,  if  a  contrary  doc- 
trine than  here  announced  be  maintained, 
such  a  condition  of  affairs  will  follow.  In 
this  country,  In  this  state,  the  law,  not 
physical  force,  governs.  Loyalty  to  law 
is  the  first— the  paramount— duty  of  ev- 
ery citizen. 

It  Is  argued  on  behalf  of  the  doctrine 
giving  the  governor  and  senate  the  arbi- 
trary determination,  beyond  Judicial  con- 
trol, as  to  what  body  is  the  house  or  de 
facto  house  of  representatives,  tbat  power 
must  be  lodged  somewhere;  and  as  offi- 
cials, and  especially  superior  officials,  are 
presumed  to  do  their  duty,  it  is  unjust 
to  apprehend  serious  consequences  from 
unusual,  fraudulent,  or  illegal  methods 
which  such  officers  might  pursue.  Yet 
this  rule,  so  declared,  is  not  willingly  ap- 
plied In  the  same  argument  to  boards  of 
canvassers,  (who  have  been  designated  in 
contemptuous  language  as  "returning 
boards  merely,")  although  such  boards 
of  canvassers,  within  the  decisions  of  this 
court,  are  subject  to  judicial  supervision 
and  control.  If  we  muy  presume  that 
officials  will  fully  perform  their  duty,  then 
such  presumption  favors  boards  of  can- 
vassers, as  much  as  other  officials,  and 
therefore  the  certificates  issued  by  such 
boards,  especially  by  a  state  board  of 
canvassers,  composed  of  state  officers, 
ought  to  be  looked  npon  in  the  first  in- 
stance with  favor,  as  having  been  issued 
rightfully  and  lawfully.  It  is  inconsistent 
and  illogical,  especially  without  proof,  to 
suppose  that  a  state  board  of  canvassers, 
iu  issuing  certificates  to  tbe  members 
elected  to  the  legislature,  have  not  acted 
honestly,  impartially,  and  legally.  We 
commend  to  all  suggesting  that  force  or 
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men  shall  rule,  rather  than  law,  the  act* 
and  words  of  the  historic  Spartan.  When 
Agesllans,  a  Spartan  general,  renowned 
for  all  time,  was.  after  year*  of  desperate 
effort,  upon  the  very  threshold  of  saccess 
over  his  ancient  enemies,  the  Persians,  he 
was  suddenly  recalled  to  Sparta,  to  the 
defense  of  that  nation  against  threatened 
assault  of  new  enemies,  but  recently 
friends.  Upon  the  Instant,  he  answered, 
obedient  to  call  of  country,  and,  leaving 
a  field  of  operations  pregnant  with  vic- 
tory, be  returned,  to  meet  the  call  of  duty. 
He  sent  this  message:  "Agesllans  to  the 
Ephori,  greeting:  We  have  reduced  part 
of  Asia,  put  the  barbarians  to  flight,  and 
made  great  preparations  for  the  war  in 
Ionia ;  but,  as  you  order  me  to  return,  I 
am  not  far  behind  this  letter,  and  would 
anticipate  It,  if  possible.  I  received  the 
command,  not  for  myself,  bnt  for  my 
country  and  Its  allies.  I  know  that  a  gen- 
eral does  not  deserve  or  really  fulfill  the 
duties  of  that  name  but  when  he  suffers 
himself  to  be  guided  by  the  laws  and  the 
ephori,  and  obeys  the  magistrates."  And 
by  this  obedience,  the  historian  declares, 
be  demonstrated  the  truth  of  what  was 
said:  "That  at  Sparta  the  laws  ruled 
men,  and  not  men  the  laws." 

In  conclusion,  speaking  for  myself  alone, 
and  not  for  my  brothers  on  the  bench,  I 
adopt  substantially  the  language  of  Chief 
Justice  A»new,  of  the  supreme  court  of 
Pennsylvania,  when,  with  a  courage  and 
firmness  worthy  of  John  Hampden,  in  up- 
holding the  dignity  and  Independence  of 
his  court,  be  said:  "On  no  ground  of  the 
constitution,  law,  public  Justice,  state  pol- 
icy, or  sound  reason,  can  I  discover  any 
exemption  of  any  officer  In  the  state,  high 
or  low,  from  the  common  duty  all  citizens 
owe  to  the  dne  administration  of  Justice. 
I  cannot  abnegate  a  power  intrusted  to 
me  by  the  people,  and  will  return  to  them 
ray  commission,  unsullied  by  any  derelic- 
tion of  duty,  rather  than  abase  this  court, 
and  pay  obeisance  at  the  shrine  of  unwar- 
ranted power  or  unconstitntional  author- 
ity, "i 

The  petitioner  will  be  remanded. 

JOHNSTON,  J.,  concurs.  ALLEN,  J„ 
dissents. 

NOTE.  Soon  after  this  decision  was  ren- 
dered, the  Dunsmore  house  recognized,  under 
protest,  the  Douglass  house  as  the  constitution- 
al house  of  representatives.  The  two  rival 
houses  thereafter  acted  together  as  one  house 
only.  This  was  followed  by  the  state  senate 
and  the  governor  recognizing  the  Douglass 
house.  After  the  two  rival  houses  were  united 
as  one  house,  the  legislature  continued  in  ses- 
sion about  11  days,  and  passed  all  the  usual 
and  necessary  appropriations  for  the  two  en- 
suing years,  and  also  enacted  ether  important 
laws. 


(5  Wash.  596) 

MOSES  v.  PORT  TOWNSEND  &  R.  CO.* 
(Supreme  Court  of  Washington.  Jan.  26, 1893.) 

Cahbisss— Lisw  roa  Fb eight  —  Goods  Rsobivbd 
vbom  Connecting  Line. 
1.  A  contract  by  a  railroad   company  to 
transport  for  an  agreed  sum,  paid  it  in  ad- 


'Appeal  of  Hartranft,  86  Pa.  St  461. 

■For  dhwenting  opinion,  see  32  Pac  Rep.  1000. 


vance,  chattels  over  its  line,  to  a  point  on  the 
line  of  another  railroad  company,  with  which  it 
has  no  traffic  agreement,  does  not  bind  the  lat- 
ter company,  where  it  has  no  notice  of  the 
terms  of  such  agreement;  and  it  has  a  lien  on 
such  chattels  for  its  own  freight  charges,  and 
for  freight  charges  advanced  by  it  to  a  railroad 
company  which  transported  the  chattels  from 
the  line  of  the  receiving  company  to  its  own. 

2.  Though  a  waybill  showing  prepayment 
of  the  freight  would  presumptively  afford  infor- 
mation to  each  carrier  of  that  fact,  such  pre- 
sumption is  not  conclusive. 

3.  In  an  action  against  a  carrier  for 
injuries  sustained  by  horses  through  its  al- 
leged negligence,  in  keeping  them  on  a  plank 
floor,  in  its  cattle  pen,  for  several  days  after 
reaching  their  destination,  it  was  error  to  ex- 
clude evidence  that  in  that  locality  It  was  cus- 
tomary to  keep  horses  on  plank  floors,  and 
that  it  was  impracticable  to  keep  them  on  earth 
floors,  in  that,  though  such  animals  had  been 
confined  for  some  time  in  cars,  the  question  as 
to  whether  or  not  their  subsequent  confinement 
on  a  plank  floor  would  necessarily  be  injurious 
to  them,  and  as  to  whether  or  not  defendant 
was  therefore  negligent,  were  questions  of  fact, 
for  the  jury. 

Appeal  from  superior  court,  Thurston 
county;  Edward  F.  Hunter,  Judge. 

Action  by  Nancy  B.  Moses  against  the 
Port  Townsend  Southern  Railroad  Com- 
pany to  recover  chattels  held  by  defend- 
ant for  freight  charges  alleged  to  be 
dne  it,  and  damages  for  their  detention. 
Judgment  for  plaintiff.  Defendant  ap- 
peals. Reversed. 

Andrew  F.  Burleigh,  for  appellant. 
David  E.  Baily  and  William  S.  Church,  for 
respondent. 

SCOTT,  J.  In  April,  1891,  the  respond- 
ent made  a  contract  with  the  Burlington 
ft  Missouri  River  Railroad  Compuny  in 
Nebraska  for  the  transportation  of  a  car 
loaded  with  household  goods  and  horses. 
A  memorandum  of  this  contract,  in  the 
form  of  a  shipping  receipt  or  way  bill, 
was  given  to  the  respondent  by  said  com- 
pany, which  is  as  follows: 

"No.   .    Haddam,  Kansas,  April 

23rd,  1891.  Received  from  N.  E.  Moses,  in 
apparent  good  order,  by  the  Burling- 
ton &  Missouri  River  Railroad  Company 
In    Nebraska,   to    be    transported  to 

 Beatrioe,   the  fol- 

(Do  not  Insert  point  not  on  this  road.)  lowing 
articles,  as  marked  and  described  below, 
subject  to  the  conditions  and  regulations 
of  the  published  freight  tariff  of  the  said 
company,  (see  extract  on  back  hereof;)  It 
being  expressly  agreed  and  understood 
that  the  said  Burlington  &  Missouri  River 
Railroad  Co.  in  Nebraska,  In  receiving  the 
said  freight  to  be  forwarded  as  aforesaid, 
assumes  no  other  responsibility  for  its 
safety  than  may  be  incurred  on  its  own 
road. 


Masks  a  Cow- 

SIGKBB. 

Debcriptioh  of  Article* 
as  gives  bt  cohsiqkob. 

Wsran. 

H.  E.  Mom, 

Olympla, 
Waahn. 

Oar  18,38*. 
Q. 

One  cat  Bmft.  Mors.  4 
"2  Stock.  6  bead  horses. 
OH.  H.  (We.  BeL  tOTaJ. 
«  S6.0U  per  Cwt. 
£  P.  Pd.  *2(i0.0O. 

K.  M.  Henry,  Agent. 

SO.OOtt. 

B.eM.R.1 
In  Neb.  Bad. 
dam,  Kansas. 
April  a,  lan." 

On  the  back  of  said  exhibit  was  printed 
the  folio  wing;  14  No  tice  to  Shippers:  This 
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company  will  not  be  responsible  tor  any 
damages  occasioned  by  delays  from  storm, 
accident,  or  other  cause;  leakage  of  oil  or 
liquids;  Injury  to,  or  abstraction  of  the 
bidden  contents  of,  packages;  or  by  de- 
cay of  perishable  articles,  or  injury  by  heat 
or  frost  to  such  articles  as  are  affected 
thereby,  or  by  reason  of  improper  packing 
when  received  at  their  depots.  Nor  will 
It  be  responsible  for  any  property  until 
receipted  for  by  a  duly-authorized  agent. 
Nor  will  they  hold  themselves  liable  for 
damages  by  fire,  or  as  common  carriers, 
for  any  articles,  after  arrival  at  tbelr  place 
of  destination  on  this  road.  Grain.  Grain 
in  bulk  to  be  loaded  and  unloaded  by 
shipper.  Will  be  at  owner's  risk  of  short 
weight,  except  when  caused  by  collision, 
running  off  the  track,  or  by  carelessness  of 
the  agents  of  this  company.  No  receipt 
will  be  given  for  any  quantity  of  grain  in 
bulk,  nor  any  number  of  sacks,  when  load- 
ed by  shipper,  except  more  or  less;  and 
the  company  will  not  be  responsible  for 
any  discrepancy  in  the  number  of  sacks 
when  thus  shipped.  When  freight  is  not 
taken  away  within  24  hours  ufter  its  ar- 
rival at  destination,  it  maybe  put  in  store, 
subject  to  charges  and  customary  storage 
and  commission.  Special.  Shippers  of 
grain  must  give  agents  shipping  directions 
In  writing,  as  no  errors  arising  from  ver- 
bal directions  will  be  recognized. " 

The  Burlington  &  Missouri  River  Rail- 
road Company  had  no  through  line  to 
Olympia,  nor  any  traffic  agreement  with 
the  connecting  lines  running  to  said  point. 
Said  railroad  company  hauled  the  car  to 
Beatrice,  Neb.,  the  point  of  destination  on 
Its  line  inserted  in  the  waybill,  and  there 
delivered  It  to  the  Dnlon  Pacific  Railroad 
Company,  which  company  transported  it 
to  Portland,  Or.,  at  which  point  it  was 
by  said  last-named  company  delivered  to 
the  Northern  "Pacific  .Railroad  Company, 
and  was  by  it  transported  to  Tenino,  In 
this  state.  The  appellant  received  the  car 
at  Tenino  from  the  Northern  Pacific  Rail- 
road Company,  and  hauled  It  to  Olympia. 
Upon  applying  for  her  goods  at  this 
place,  the  respondent  was  informed  that 
there  was  $89.25  due  thereon  for  trans- 
porting the  car  from  Portland  to  Tenino, 
which  sum  appellant  had  advanced  to  the 
Northern  Pacific  Railroad  Company  on  re- 
ceiving the  car,  and  the  further  sum  of 
$10,  due  appellant  for  transporting  the  car 
from  Tenino  to  Olympia,  for  which,  to- 
gether with  $1.50  for  switching,  appellant 
claimed  a  lien  upon  the  chattels,  and  re- 
fused to  deliver  the  same  until  such  sums 
were  paid.  The  respondent  refused  to 
make  these  payments,  and  brought  this 
action  to  recover  the  property,  and  for 
damages  forits  detention.  A  trial  by  jury 
was  had,  which  resulted  in  a  verdict  and 
judgment  for  the  respondent  for  a  return 
of  the  property,  and  for  the  sum  of  $100 
damages,  whereupon  the  cause  was  ap- 
pealed to  this  court. 

It  is  not  questioned  but  that  the  char- 
ges, amounting  to  $100.75,  for  hauling  the 
car  from  Portland  to  Olympia,  and  for 
switching,  are  reasonable;  but  the  re- 
spondent contends  that  as  she  stipulated 
for  the  carriage  of  the  goods  to  Olympia 
for  the  snm  of  $200,  and  paid  the  same  to 


the  Burlington  &  Missouri  Rivet  Railroad 
Company,  that  she  could  not  be  called  up- 
on to  make  any  further  payment,  and 
that  the  appellant,  and  all  other  trans- 
portation companies  hauling  said  car, 
must  look  for  payment  to  the  aforesaid 
railroad  company  with  which  she  con- 
tracted. At  the  trial  appellant  offered  to 
show  that,  at  the  time  the  Northern  Pa- 
cific Railroad  Company  took  the  car  at 
Portland,  it  bad  no  notice  that  respondent 
had  made  any  arrangement  with  the  Bur- 
lington &  Missouri  River  Railroad  Compa- 
ny for  the  transportation  of  the  car  to 
Olympia,  or  that  any  freight  had  been  paid 
thereon,  and  that  appellant  had  no  knowl- 
edge thereof  prior  to  the  arrival  of  the  car 
at  Olympia.  Thecuurt  refused  to  permit 
this  proof,  to  which  ruling  the  appellant 
excepted,  and  alleges  the  same  as  error. 
The  custom  of  railroad  companies  in  as- 
suming back  charges  on  goods  delivered 
to  tbem,  and  paying  the  same,  and  for  the 
last  carrier  to  collect  such  amount,  to- 
gether wlh  its  own  charges,  from  the  con- 
signee, is  well  established;  also,  that 
every  railroad  company  has  a  Hen  for 
freight  charges  of  its  own,  and  for  charges 
of  previous  carriers  which  it  has  paid  or 
assumed.  This  custom  is  founded  on  com- 
mercial convenience  and  necessity,  and  is 
now  well  recognized;  and  the  last  carrier 
has  the  right  to  retain  the  goods  until  Its 
own  charges  are  paid,  and  all  back  char- 
ges due  in  transit,  including  storage 
charges;  and  the  last  carrier  has  a  lien 
thereror,  even  if  the  charges  exceed  the 
guarantied  rate,  providing  it  bad  no  no- 
tice of  such  guaranty.  When  a  consignor 
delivers  goods  to  a  carrier,  to  be  carried 
over  successive  routes  beyond  the  routes 
of  the  first  carrier,  he  makes  the  first  car- 
rier his  forwarding  agent;  and  the  first 
carrier,  who  receives  the  goods,  and  di- 
rects them  over  the  route  of  the  succeeding 
carrier,  is  the  owner's  agent,  and  the  suc- 
ceeding carriers  act  under  the  authority 
of  the  owner;  and  this  has  ordinarily 
been  held  to  be  the  rule,  even  though  the 
first  carrier  did  not  follow  the  instructions 
of  the  shipper,  where  the  succeeding  car- 
riers acted  innocently.  1  Jones,  Liens,  §§ 
291,  292,  294,  297;  Vaughan  v.  Railway  Co., 
13  R.  I.  57S;  Brlggs  v.  Railroad  Co.,  6  Al- 
len, 246;  Bird  v.  Railroad  Co.,  72  Ga.  655; 
Patten  v.  Railway  Co.,  29  Fed.  Rep.  59U  ; 
Wells  v.  Thomas,  27  Mo.  17.  The  contract 
between  appellant  and  the  Burlington  & 
Missouri  River  Railroad  Company  was  not 
a  through  contract.  This  company  stipu- 
lated to  carry  the  freight  only  to  Beatrice, 
Neb.,  a  point  upon  its  own  line,  where  it 
connected  with  the  Union  Pacific  Railway 
Company,  and  it  expressly  stipulated 
that,  in  receiving  said  freight  to  be  for- 
warded as  aforesaid,  it  assumed  no  other 
responsibility  for  its  safety  than  for  such 
loss  as  might  be  incurred  on  its  own  road. 
See  Schneider  v.  Evans,  25  Wis.  241.  The 
authority  to  turn  it  over  to  a  succeeding 
carrier  Is  clearly  Implied,  and  was  a  neces- 
sary incident,  under  the  circumstances; 
and  upon  safely  delivering  the  freight  to  the 
next  carrier,  at  Beatrice,  Its  duties  as  to 
the  handling  of  the  freight  were  performed. 
It  also  agreed  that  the  sum  to  be  paid  for 
the  entire  distance  should  not  exceed  $200, 
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and  Its  further  liability  after  delivering 
the  goods  to  the  succeeding  carrier  could 
only  arlne  upon  this  agreement.  A  subse- 
quent carrier,  having  no  knowledge  there- 
of, or  of  the  prepayment  of  the  freight, 
would  in  no  wise  be  bound  thereby,  unless 
the  want  of  such  knowledge  should  In  some 
way  be  due  to  its  own  negligence.  The 
authorities  are  not  uniform  upon  this 
proposition,  but  the  weight  of  them  sus- 
tain it.  1  Jones,  Liens.  §§  294  .  295.297.298; 
Wolf  v.  Hough,  22  Kan.  «59;  White  v. 
Vunn,  6  Humph.  70.  The  waybill  in 
question,  showing  the  prepayment  of  the 
freight,  would  presumptively  afford  in- 
formation to  each  carrier  of  that  fact.  1 
Jones,  Liens,  §  296.  But  this  is  not  a  con- 
clusive presumption.  It.  Is  possible  that 
the  succeeding  carriers  had  no  such  knowl- 
edge, and  without  fault  or  theirs.  The 
proof  in  relation  thereto  should  have  been 
admitted.  If  the  subsequent  carriers  did 
have  knowledge  of  the  agreement  made 
by  the  respondent  with  the  Burlington  & 
Missouri  River  Railroad  Co.,  or  if,  not 
having  it,  the  circumstances  were  such 
that  they  should  be  held  bound  by  It,  in 
consequence  of  any  neglect  in  not  seeking 
to  inform  themselves,  they  would  have  no 
claim  against  the  respondent  for  their 
transportation  charges. 

The  plaintiff  claimed  that  the  horses  had 
been  injured  by  the  defendant,  by  keeping 
them  for  eight  days  upon  a  plank  floor 
after  their  arrival  at  Olyrapia,  and  the 
damages  were  recovered  upon  this 
around.  Appellant  contends  that  the 
court  erred  in  not  permitting  It  to  show 
that  it  is  customary  to  keep  horses  upon 
plank  floors  In  this  locality,  and  that  it  is 
impracticable  to  keep  them  upon  earth 
floors.  The  respondent  insists  that, 
whatever  may  be  the  custom  with  regard 
to  the  keeping  of  horses  generally,  appel- 
lant failed  to  exercise  due  care  in  so  keep- 
ing these  particular  animals,  in  conse- 
quence of  their  having  been,  immediately 
preceding  then,  confined  for  some  time  in 
the  car,  during  transportation,  and  that 
this  con  tin  ued  subsequent  confinement  up- 
on a  plank  floor  Wwuld  necessarily  result  in 
a  serious  injury  to  them.  These  are  ques- 
tions of  fact,  for  the  jury;  and,  being  so, 
testimony  in  relation  thereto  is,  of  course, 
admissible.  Appellant  was  bound  to  ex- 
ercise reasonable  care  in  keeping  the  prop- 
erty, and  would  only  be  liable  in  case  of  a 
failure  to  do  so.  Reversed. 

ANDERS,  STILES,  and  HOYT,  JJ., 
coucur. 


(21  Nev.  401) 

RANFT  v.  YOUNG.    (No.  1,308.) 
(Supreme  Court  of  Nevada.   March-  15,  1893.) 
Appeal — Void  Okders— Attachment. 

1.  Under  Gen.  St.  §  3160,  providing  that,  if 
a  defendant  in  attachment  recover  judgment 
against  plaintiff,  all  property  attached,  remain- 
ing in  the  sheriff's  hands,  snail  be  delivered  to 
the  defendant,  the  order  of  attachment  dis- 
solved, and  the  property  released  therefrom, 
a  judgment  for  defendant  vacates  the  attach- 
ment, and  an  order  of  the  court,  refusing  to 
vacate  and  dismiss  such  attachment,  is  a  nul- 
lity, and  is  not  appealable. 

2.  The  fact  that  there  was  a  new  trial 


pending  did  not  tend  to  keep  the  attachment  in 
force. 

3.  In  such  case,  defendant's  remedy  was 
a  proceeding  against  the  sheriff,  on  his  re- 
fusal to  deliver  the  property,  to  recover  it  or 
its  value. 

Appeal  from  district  court.  Eureka  coun- 
ty;  A.  L.  Fitzgerald,  Judge. 

Suit  in  attachment  byC.C.  Ranft  against 
George  Young.  There  was  judgment  for 
defendant,  and,  from  an  order  denying  a 
motion  to  dismiss  and  vacate  the  attach- 
ment, defendant  appeals.  Appeal  dis- 
missed. 

Peter  Breen  and  Rives  &  Judge,  for  ap- 
pellant. R.  M.Beatty  and  Thomas  Wren, 
for  respondent. 

MURPHY,  C.  J.  We  learn  from  the  rec- 
ord in  this  case  that  on  the  6th  d»y  of 
May,  lx»2,  the  respondent  commenced  her 
action,  and  caused  a  writ  of  attachment 
to  be  issued,  under  and  by  virtue  of  which 
the  sheriff  of  Eureka  county  levied  upon, 
and  took  into  his  possession,  property  of 
the  defendant,  of  the  value  of  $  1,80«>;  that, 
on  the  13th  day  of  August,  1892,  the  said 
cause  was  tried,  and  judgment  rendered 
that  the  plaintiff  take  nothing  by  her  ac- 
tion, and  that  the  defendant  have  judg- 
ment for  his  costs.  On  the  23d  day  of  Au- 
gust, 1892,  the  defendant,  after  giving  no- 
tice, moved  the  court  to  dismiss,  discharge, 
and  vacate  said  attachment;  but  this  the 
court  refused  to  do,  holding  that  the  said 
writ  was  a  valid  and  subsisting  writ,  and 
still  in  full  force  and  effect.  From  this  or- 
der the  defendant  appeals. 

Is  this  an  appealable  order?  We  think 
not.  Appeals  from  orders  dissolving  or 
refusing  to  dissolve  an  attachment  are 
provided  for  by  St.  1887,  p.  91;  but,  from 
the  view  we  take  of  the  case,  there  was 
no  attachment  in  existence,  in  this  case, 
on  the  23d  day  of  August,  1892.  The  at- 
tachment had  been  discharged  by  virtue  of 
the  judgment  of  the  court  in  the  case  in 
which  the  writ  issued.  Section  3160.  Gen. 
St.,  reads:  "If  the  defendant  recover  judg- 
ment against  the  plaintiff,  any  undertak- 
ing received  in  the  action,  all  the  proceeds 
of  sales  and  money  collected  by  the  sheriff, 
and  all  the  property  attached,  remaining 
in  the  sheriff's  hands,  shall  be  delivered  to 
the  defendant  or  his  agent,  the  order  of 
attachment  shall  be  discharged,  aud  the 
property  released  therefrom."  Attach- 
ment proceedings  are  purely  statutory, 
and  must,  throughout,  conform  to  the 
statutory  requirements.  As  we  have  al- 
ready seen,  the  judgment  in  favor  of  the 
defendant,  by  operation  of  the  statute, 
dissolved  the  attachment,  without  any 
order  of  court.  Drake.  Attachm.  §  413; 
Wap.  Attachm.  p.  438:  Wade,  Attachm.  p. 
562,  §  294;  Brown  v.  Harris,  2  G.Greene, 
507;  O'Connor  v.  Blake,  29  Cal.  315;  Suy- 
dam  v.  iluggeford,  23  Pick.  470;  Clap  v. 
Bell,  4  Mass.  100;  Loveland  v.  Mining  Co., 
76  Cal.  564,18  Pac.  Rep.  6S2;  Harrow  v. 
Lyon,  3  G.  Greene,  157;  Higgins,  Cobb  & 
Co.  v.  Grace.  59  Md.  374 ;  Johnson  v.  Edson, 
2  Aiken,  302;  York  v.  Sanborn.  47  N.  H. 
404;  Littlefield  v.Davis, 62 N.H.  492;  BIynn 
v.  Smite,  (Sup.)  4  N.  Y.  Supp.  306. 

From  the  moment  the  judgment  was 
rendered,  the  attachment  was  dissolved. 
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tbe  lien  created  by  it  was  vncated,  and 
the  property  released  from  the  custody  of 
the  law;  and,  upon  the  refusal  of  tbe 
sheriff  to  surrender  tbe  property,  the  de- 
fendant's remedy  was  by  proceedings 
against  the  sheriff  for  the  property,  or  the 
value  thereof.  When  property  is  attached 
to  secure  tbe  Judgment  which  the  plaintiff 
may  recover,  tbe  sheriff  acquires  a  special 
property  in  tbe  chattels,  defeasible  by  the 
plaintiff  failing  in  his  action.  The  gen- 
eral property  remains  in  the  defendant, 
and,  If  judgment  is  rendered  for  him  in  the 
suit,  tbe  attachment  is  ipso  facto  dis- 
solved. The  special  property  acquired  by 
tbe  sheriff  ceases ;  and,  If  be  detains  tbe 
chattels  after  demand,  he  is  answerable  in 
an  action  of  trover.  Anderson  v.  Land, 
(Wash.)  32  Pac.  Rep.  107;  Clap  v.  Bell. 
Johnson  v.  Edson,  York  v.  Sanborn  and 
IJttlefield  v.  DavlB,  supra;  and  Drake, 
Attnchm.  §  426. 

The  fact  that  there  was  a  motion  for  a 
new  trial  pending  did  not  tend  to  keep  the 
attachment  in  force.  There  is  no  provi- 
sion In  our  statute  authorizing  the  sheriff 
to  retain  tbe  property  after  judgment  in 
favor  of  thedefendant  was  entered.  Love- 
land  v.  Mining  Co.,  76  Cal.  564,  IX  Pac.  Rep. 
«82;  Drug  Co.  v.  Peacock,  (Minn.)  42  N. 
W.  Rep.  298;  McReady  v.  Rogers,  1  Neb. 
129;  Drake,  Attachm.  §  426;  Brown  v. 
Harris.  2  O.  Greene,  506;  Clap  v.  Bell,  4 
Mass.  100. 

The  suit  of  attachment  was  functus 
officio  on  the  23d  day  of  August,  1892. 
Therefore,  the  orderof  the  court  made  and 
entered  on  that  day  was  Irregular,  and 
absolutely  void,  and  the  defendant  has 
mistaken  his  remedy.  The  appeal  is  dis- 
missed, and  it  Is  so  ordered. 

BIGELOW,  J.,  concurs. 


(13  Mont.  123) 

RODONI  v.  LYTLE. 

(Supreme  Court  of  Montana.   March  13,  1893.) 

Appeal — Record— Full  Transcript  of  Evidence 
—Effect— Conversion  —  Evidence  —  Bill  of 
Sale  to  Defendant. 

1.  Where,  on  appeal,  it  appears  that  the 
statement  on  motion  for  new  trial  contains  the 
evidence,  in  the  form  of  a  full  transcript  of  the 
stenographer's  notes,  by  question  and  answer, 
with  no  attempt  to  reduce  it  to  narrative  form 
and  omit  immaterial  matter,  the  evidence  will 
be  disregarded. 

2.  In  such  case,  objections  to  the  verdict 
for  want  of  support  in  the  evidence,  and  to 
the  instructions  of  the  court,  cannot  be  con- 
sidered. 

3.  In  an  action  of  conversion  by  the  vendee 
of  personal  property,  against  a  constable,  for 
the  wrongful  levy  of  an  attachment  against  tbe 
vendor,  objections  to  the  introduction  in  evi- 
dence of  a  bill  of  sale  from  the  vendor  to  plain- 
tiff, on  the  ground  that  it  is  not  evidence  of 
the  purchase,  or  of  the  delivery  and  sale,  of  the 
property,  are  without  merit- 
Appeal  from  district  court,  Silver  Bow 

county;  J.  J.  McHatton,  Judge. 

Action  by  Andrew  Rodoni  against  Ellas 
Lytle.  From  a  judgment  enterod  on  the 
verdict  of  a  jury  in  favor  uf  plaintiff,  and 
from  an  order  denying  bis  motion  fur  a 
new  trial,  defendant  appeals.  Affirmed. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DE  WITT.  J.: 


This  action  is  for  damages  for  tbe  al- 
leged conversion  of  personal  property. 
The  plaintiff  claimed  to  own  the  property 
by  purchase  from  Brennan  &  Co.  The  de- 
fendant was  a  constable,  and  attempted 
to  allege  and  prove  that  be  took  tbe  prop- 
erty lawfully,  by  virtue  of  a  writ  of  at- 
tachment in  a  casein  which  Williuros  & 
Saville  wero  plaintiffs,  and  said  Brennan 
&  Co.  were  defendants;  that  Is  to  say, 
plaintiff  claimed  a  valid  sale  and  delivery 
from  Brennau  &  Co.  to  him,  and  defend- 
ant claims  that  such  sale  was  not  valid, 
as  against  Williams  &  Saville,  attaching 
creditors  of  Brennan  &  Co.  Verdict  and 
judgment  were  for  plaintiff.  Defendant's 
motion  for  a  new  trial  was  denied.  From 
this  order,  and  the  judgment,  defendant 
appeals. 

Thompson  Campbell,  for  appellant. 
Chad.  O'Donnell,  for  respondent. 

DE  WITT,  J.,  (after  stating  the  facts.) 
Tbe  statement  on  motion  for  new  trial 
contains  tbe  evidence,  in  the  form  of  a  full 
transcript  of  tbe  stenographer's  notes,  by 
question  and  answer.  There  was  no  at- 
tempt made  to  reduce  the  evidence  to  nar- 
rative form,  and  to  leave  out  Immaterial 
and  redundant  matter.  This  disregard  of 
the  practice  of  this  court  has  been  so  often 
passed  upon  that  the  bar  are  thoroughly 
familiar  with  our  views.  Railroad  Co.  v. 
Warren,  6  Mont.  275,  12  Pac.  Rep.  «41 ; 
Fant  v.  Tandy,  7  Mont.  443.  17  Pac.  Rep. 
560;  Sherman  v.  Hlgglns,  7  Mont.  479, 17 
Pac.  Rep.  561 ;  Raymond  v.  Thexton,  7 
Mont.  299,  17  Pac.  Rep.  258;  Baigerv. Hal- 
ford,  10  Mont.  57,  24  Pac  Rep.  699.  Fur- 
thermore, the  appellant,  in  presenting  his 
statement  for  a  settlement,  was  admon- 
ished by  the  district  court  judge  as  to  its 
condition ;  for  the  judge  settled  the  state- 
ment in  the  following  language:  "The 
foregoing  statement  on  motion  for  new 
trial  is  correct,  and  Is  signed,  settled,  and 
allowed  this  29th  day  of  July,  1892,  with- 
out approval  of  form.  John  J.  McHat- 
ton,  Judge."  We  feel  that  we  must  abide 
by  these  decisions,  and,  in  accordance 
therewith,  disregard  tbe  evidence.  This 
removes  from  consideration  appellant's 
contention  that  the  verdict  is  not  support- 
ed by  tbe  evidence.  It  also  removes  from 
consideration  tbe  objections  to  the  in- 
structions, because,  without  reviewing 
the  evidence,  we  are  not  informed  what 
application  the  instructions  bad  thereto. 

There  are  some  other  specifications  of 
error,  in  regard  to  which,  perhaps,  the  rec- 
ord is  sufficient  to  present  tbem  for  our 
consideration.  One  is  as  follows*  Tbe 
plaintiff  offered  a  bill  of  sale  from  Brennan 
&  Co.  to  plaintiff.  Tbe  defendant  objected 
to  the  bill  of  sale  that  It  was  not  evidence 
of  tbe  purchase  or  sale  of  the  property,  or 
of  the  delivery  and  sale  of  the  property. 
It  may  have  been  that  tbe  bill  of  sale 
alone  did  not  fully  prove  the  sale  and  de- 
livery of  tbe  personal  property ;  but  it  cer- 
tainly cannot  be  contended  that  the  writ- 
ten bill  of  sale,  executed  by  the  parties, 
was  not  properly  a  part  or  the  evidence  of 
the  sale,  tending,  as  far  as  it  went,  to 
prove  (.be  sale. 

There  are  some  other  points  raised  In 
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*he  specifications,  which  we  have  exam- 
ined, and  which  have  even  less  merit  than 
this  one  Just  noticed,  and  which  it  does 
not  seem  necessary  to  treat.  There  is  also 
an  appeal  from  the  Judgment,  bnt  the  ap- 
pellant has  not  suggested  any  infirmities 
in  the  judgment,  apparent  upon  the  Judg- 
ment roll,  and  we  have  not  been  able  to 
discover  any  reason  why  the  plea  din  *a  do 
not  sustain  the  Judgment.  Let  the  Judg- 
ment and  order  denying  new  trial  be 
affirmed. 

PEMBERTON,  C.  J.,  and  HABWOOD, 
J.,  concur. 

(13  Mont.  12S) 

F\LK  v.  brown. 

(Supreme  Court  of  Montana.   March  13,  1893.) 

New  Trial—  Sufficiency  of  Evidence— Discre- 
tion of  Trial  Cocrt. 
Where  a  verdict  is  rendered  in  favor  of 

K lain  tiff  in  justice's  court,  and  also  on  appeal 
i  the  district  court,  for  a  balance  due  on  an 
account,  and  there  is  ample  evidence  to  sup- 
port the  verdicts,  it  is  an  abase  of  discretion  in 
the  trial  court  to  set  aside  the  latter  verdict 
on  the  ground  of  the  insufficiency  of  the  evi- 
dence. 

Appeal  from  district  court.  Deer  Lodge 
county;  David  M.  Duriee,  Judge. 

Action  by  Ben  Falk  against  Sadie  J. 
Brown.  There  was  a  verdict  for  plaintiff, 
and,  from  an  order  granting  defendant's 
motion  for  a  new  trial,  plaintiff  appeals. 
Reversed. 

H.  P.  Whltehlll,  for  appellant.  Edward 
Scbarnikow,  for  respondent. 

PEMBERTON,  C.J.  This  suit  was  com- 
menced in  a  Justice's  court  to  recover  a 
balance  on  an  account  alleged  to  be  due 
and  owing  from  respondent,  who  was  de- 
fendant below,  to  appellant,  who  was 
plaintiff  below.  The  appellant  recovered 
Judgment  in  the  Justice's  court.  The  re- 
spondent appealed  to  the  district  court, 
where  the  case  was  tried  de  novo,  with  a 
Jury,  and  a  verdict  rendered  in  favor  of 
appellant  for  the  full  amount  sued  for. 
The  respondent  moved  for  a  new  trial. 
This  motion  was  sustained  by  the  court 
below,  and  from  th«  order  granting  the 
new  trial  this  appeal  is  prosecuted. 

The  appellant  is  engaged  in  the  butcher 
business.  The  account  sued  on  commenced 
on  the  4th  day  of  May,  1889,  and  contin- 
ued to  run  until  July,  1890,  amounting  to 
the  total  sum  of  $488.83,  on  which  numer- 
ous payments  were  made  during  that  time, 
amounting  In  the  aggregate  to  $483. 
From  the  evidence  It  appears  that  the  re- 
spondent, during  all  this  time,  was  a  sole 
trader, engaged  in  mining,  ranching, stock- 
raising,  etc.  It  also  appears  from  the  evi- 
dence that  the  meat  sued  for  was  delivered 
to  her  teamsters  and  servants,  and  was 
taken  to  her  place  or  places  of  business, 
where  it  was  consumed.  The  delivery  of 
the  meat  to  her  employes,  and  Its  con- 
sumption by  those  in  ber  employ,  la  not 
disputed,  either  In  ber  answer  or  evidence. 
Nor  are  the  numerous  payments  on  said 
account  disputed,  except  that  it  is  shown 
that  ber  husband  made  the  payments, 
who  appeared,  from  the  evidence  of  the 


case,  to  be  acting  as  her  agent.  The  re- 
spondent set  up  in  her  answer  a  counter- 
claim, In  support  of  which  proof  was 
offered.  It  seems  that  tbo  Juries  in  both 
the  Justice's  and  district  court  disregard- 
ed her  counterclaim,  and  rendered  their 
verdict  for  the  full  amount  of  plaintiff's 
claim.  The  principal  ground  relied  upon 
to  sustain  the  motion  for  a  new  trial  Is 
the  alleged  insufficiency  of  the  evidence  to 
support  the  verdict.  We  are  of  opinion 
that  the  evidence  ia  amply  sufficient  to  sup- 
port the  verdict.  From  an  inspection  of 
the  record,  and  fully  considering  the  evi- 
dence, and  all  the  circumstances  of  the 
case,  we  are  driven  to  the  conclusion  that 
the  court  below,  in  sustaining  the  motion 
for  n  new  trial,  did  not  exercise  that  sound 
discretion  which  ongbt  to  govern  trial 
courts  in  sucb  cases,  it  seems  rather  to 
hnve  been  an  abuse  of  such  discretion. 
The  order  of  the  conrt  below,  granting  a 
new  trial,  is  reversed  and  set  aside. 

HABWOOD  and  DE  WITT,  J  J.,  concur. 


(3  Colo.  App.  144) 

PUTNAM  et  aL  v.  LYON. 

(Court  of  Appeals  of  Colorado.    Feb.  13, 1893.) 

Action  fok  Land — Pendency  of  Another  Scit 
—Consolidation— Death  of  Party— Substitu- 
tion of  Executor  —  Allegations  Admitted- 
Costs. 

L  Pending  an  action  in  the  district  court 
concerning  real  property,  plaintiff  brought  an- 
other suit,  on  the  same  cause  of  action,  in  the 
county  court,  against  the  same  defendants,  in 
which  there  mtervened  another  person,  the  de- 
termination of  whose  rights  was  necessary  to 
a  complete  settlement  of  the  controversy;  and 
the  second  suit  reached  the  district  court  by 
appeal,  and  was  docketed  before  a  trial  order 
was  entered  in  the  first  suit.  Held  that,  if  de- 
fendants did  not  plead  in  abatement  to  the  sec- 
ond action  the  pendency  of  the  first,  it  waa 
proper  to  order  the  two  actions  to  be  tried  as 
one. 

2.  Where,  pending  an  action  concerning 
title  to  land,  plaintiffs  death  was  suggested, 
and  her  executor  was  substituted  as  plaintiff, 
and,  with  no  objection  by  defendants,  the  ac- 
tion proceeded  to  judgment  in  the  executor's 
name,  defendants  cannot  complain  on  appeal, 
for  the  first  time,  that  the  devisees  of  the  land 
under  the  will  of  deceased  were  not  brought 
into  the  litigation. 

8.  In  an  equity  case,  determinable  on  the 
evidence  before  the  court,  the  matter  of  costs 
is  largely  within  the  discretion  of  the  chancel- 
lor; and,  In  the  absence  of  a  palpable  abuse, 
his  action  in  that  regard  will  not  be  disturbed. 

4.  Averments  of  an  amended  complaint 
which  are  not  denied  by  the  amended  answer 
stand  as  admitted. 

Appeal  from  district  court,  Boulder 
county. 

Action  by  Adeline  A.  Lyon  against 
Thomas  Putnam  and  others.  Pending 
the  litigation,  plaintiff  died,  and  Edward 
S.  Lyon,  executor  of  said  deceased,  was 
substituted  as  plaintiff.  Judgment  for 
plaintiff.   Defendants  appeal.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  BISSELL,  J. : 

Early  in  1882,  Adaline  A.  Lyon  was  the 
owner  In  fee  of  the  southeast  quarter  of 
section  18,  in  township  8,in  Boulder  county. 
On  the  29th  day  of  April,  1880,  while  she 
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held  title,  she  executed  a  trust  deed  run- 
ning to  one  Laws,  as  trustee,  to  secure  the 
payment  of  a  promissory  note  due  five 
years  from  that  date.  While  this  note 
whs  outstanding,  it  was  determined  to 
lay  out  the  land  as  a  town  site.  To  more 
successfully  accomplish  this  purpose.  Mrs. 
Lyon  deeded  the  premises  to  the  Evans 
Town  Sito  &  Quarry  Company,  subject  to 
the  trust  deed  before  mentioned.  The 
stock  whs  delivered  to  her  in  discharge  of 
the  expressed  consideration,  and  the  com- 
pany assumed  the  payment  of  the  trust 
deed.  Mrs.  Lyon  contended  that  it  was 
agreed  by  the  representatives  of  the  cor- 
poration that  she  should  receive  as  a  fur- 
ther payment  a  deed  to  lots  1  to  8,  iu 
block  32,  and  a  lot  io  block  29,  In  the  town 
site.  The  present  controversy  grows  out 
of  the  alleged  reservation,  and  the  execu- 
tion of  the  deed  by  which  It  is  claimed  the 
company  transferred  title  to  these  reserved 
lots.  After  the  organization  of  the  com- 
pany, and  the  dell  very  of  Mrs.  Lyon's  deed, 
negotiations  were  initiated  with  one  of 
the  defendants,  Putnam,  for  the  sale  to 
him  of  the  entire  property  held  by  the 
town  site  and  quarry  company.  The 
terms  were  agreed  on,  the  property  trans- 
ferred to  Putnam,  who  paid  the  entire 
purchase  price,  except  what  was  represent- 
ed by  the  outstanding  trust  deed,  which 
he  uas  to  assume,  and  ultimately  dis- 
charge. At  the  time  of  the  sale  to  Put- 
nam, the  trustees  who  negotiated  it  insist- 
ed that  the  transfer  should  not  cover  the 
property  antecedently  sold  and  reserved, 
as  the  result  of  their  dealings  with  the 
addition.  The  trustees  kept  no  adequate 
records,  by  which  tbey  were  able  to  accu- 
rately determine  just  what  they  bad  dis- 
posed of.  An  examination  of  the  title 
raised  doubts  concerning  it.  To  perfect 
this  title,  and  relieve  it  from  all  embarrass- 
ments, it  was  agreed  that  the  property 
should  be  sold  by  a  foreclosureof  the  trust 
deed,  and  Putnam  should  buy  it  in  at  the 
sale.  The  sale  was  had,  Putnam  bought 
it,  and  ultimately  paid  the  note.  After 
the  sale,  Putnam  leased  some  of  the  dis- 
puted lots  to  Mrs.  Lyon.  Afterwards  a 
dispute  arose  between  Putnam  aud  Mrs. 
Lyon  over  her  claim  to  the  eight  lots  in 
block  32,  and  the  lot  In  block  29.  She 
brought  the  present  action  against  the 
town-site  company  and  Putnam,  in  the 
district  court  of  Boulder  county,  to  estab- 
lish her  title  to  this  portion  of  the  land. 
According  to  her  bill  and  the  proofs,  the 
deed  under  which  she  claimed  was  execut- 
ed by  only  two  of  the  directors  of  the  com- 
pany. There  was  no  seal  attached,  and 
in  some  other  unessential  particulars  it 
was  defective.  It  was  alleged  that  the 
purchaser  knew  of  Mrs.  Lyon's  claim  of 
title,  and  of  her  unrecorded  deed,  and  that 
be  was  not,  therefore,  an  innocent  pur- 
chaser. While  this  snit  was  pending  in 
the  district  court  Mrs.  Lyon  commenced 
another  suit,  in  the  county  court  of  Boul- 
der county,  against  the  town-site  com- 
pany and  Putnam,  wherein  she  sought 
substantially  the  same  relief.  While  that 
suit  was  pending  in  the  county  court,  one 
Meily  intervened,  and  set  up  that  he  was 
a  subsequent  purchaser  of  the  property, 
for  a  valuable  consideration,  without  no- 


tice of  Mrs.  Lyon's  claim  or  equities.  By 
his  petition  of  intervention  he  sought  to 
have  bis  title  adjudged  good.  While  this 
suit  was  undetermined  in  thecounty  court, 
Putnam,  on  bis  own  motion,  was  stricken 
out  as  a  party,  and  his  answer  removed 
from  the  files,  so  that  It  stood  as  a  suit 
against  the  town-site  company  and  Melly. 
This  suit  subsequently  reached  the  dis- 
trict court  by  appeal,  and  was  on  the 
docket  before  a  trial  order  was  entered  in 
the  present  suit.  The  plaintiffs  moved  to 
consolidate  the  two  suits,  and  try  them  as 
one,  and  the  order  was  accordingly  en- 
tered. On  the  final  hearing  a  decree  *vas 
entered  reforming  the  plaintiff's  deed,  and 
establishing  her  title  to  the  lot  in  block  29. 
It  likewise  established  Meily 's  title  to  lots 
1  to  8,  in  block  32,  and,  in  distributing  the 
costs,  taxed  against  the  plaintiff  all  the 
costs  in  the  suit  brought  in  the  county 
court,  and  rendered  judgment  against  Put- 
nam aud  the  town-site  company  in  the 
suit  originally  brought  In  the  district 
court.  No  objection  was  made  to  this  de- 
cree, and  no  exception  taken  to  its  entry. 
The  latter  suit  was  the  pne  first  started. 
During  the  pendency  of  the  litigation  the 
death  of  Mrs.  Lyon  was  suggested,  and, 
on  motion  of  the  plaintiff's  attorneys,  Ed- 
ward 3.  Lyon,  her  husband,  and  executor 
of  her  last  will  and  testament,  was  sub- 
stituted as  party  plaintiff.  The  defend- 
ants made  no  objection  to  the  entry  of  the 
order,  and  the  action  proceeded  in  his 
name,  although  it  transpired  that,  by  the 
terms  of  Mrs.  Lyon's  will,  Edward  8.  was 
devisee  for  life  of  the  property,  and  the 
children  were  remainder-men  in  fee. 

Brown  &  Putnam,  for  appellants. 

BISSELL,  J.,  (after  stating  the  facts.) 
While  all  of  the  proceedings  in  the  district 
court  were  not  strictly  lu  harmony  with 
the  practice  which  should  prevail  in  this 
class  of  eases,  the  court  committed  no  sub- 
stantial error,  of  which  the  appellants  can 
complain.  Their  first  attack  is  on  the  or- 
der of  the  court,  which  consolidated  the 
two  actions  for  the  purposes  of  trial.  Sec- 
tion 20  of  the  Code,  which  they  cite  in  sup- 
port of  their  contention,  undoubtedly  pro- 
vides that  where  two  actions  are  pending 
on  two  different  causes  of  action,  between 
the  same  parties,  which  might  properly, 
under  the  Code,  have  been  joined,  the  court 
may  order  them  consolidated  and  tried  as 
one  suit.  The  present  case  does  not  come 
within  the  purview  of  that  statutory  pro- 
vision. It  only  relates  to  the  joinder  of 
different  suits  which  have  been  brought 
on  different  causes  of  action.  In  the  pres- 
ent case  there  were  two  suits,  brought  on 
the  same  cause  of  action,— the  one  against 
the  town-site  company  and  Putnam,  to 
which  Meily,  as  an  intervener,  became  a 
party,  and  the  other  against  the  town- 
site  company  and  Putnam  alone,  in  a  dif- 
ferent tribunal.  When  the  action  was  in- 
stituted in  the  county  court  against  the 
town-site  company  and  Putnam,  the  suit 
against  the  same  parties,  on  the  same 
cause  of  action,  was  still  pending  in  the 
district  court.  In  commencing  the  first 
action  in  the  district  court,  the  plaintiff 
merely  exercised  the  right  granted  him  by 
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the  law,  and  was  entitled  to  prosecute 
that  suit  to  final  judgment.  His  attempt 
to  exercise  the  same  right  a  secoud  time 
could  have  no  possible  effect  upon  his  first 
cause  of  action,  and  the  only  remedy  open 
to  the  defendant  h,  when  vexed  by  two  suits 
for  the  same  thing,  was  to  plead  in  abate- 
ment to  the  second  action  the  pendency  of 
the  first.  Failing  to  do  this,  it  was  not 
error  for  the  court  to  direct  that  the  two 
suits  be  tried  together;  for,  in  the  exercise 
of  its  power  in  this  direction,  it  simply 
brought  into  the  first  suit  another  party, 
—  Meily,  —  the  determination  of  whose 
rights  was  essential  to  a  complete  settle-, 
ment  of  the  controversy.  It  might,  per- 
haps, have  been  more  in  accord  with  the 
usual  practice  to  have  restrained  the  plain- 
tiff from  maintaining  the  second  action 
until  the  determination  of  the  first, and  to 
have  ordered  him  to  bring  into  that  suit 
all  persons  whose  interests  must  dp  ascer- 
tained in  order  to  completely  settle  the 
dispute,  and,  when  the  final  decree  should 
have  been  rendered,  have  entered  in  the 
other  suit  an  order  of  dismissal  with  costs 
against  the  plaintiff.  Whichever  practice 
would  be  the  more  regular,  and  the  more 
exact,  is  of  little  consequence,  since  no 
harm  came  to  the  appellants  from  the 
course  which  the  court  took  in  the  prem- 
ises. When  the  suit  was  revived  in  the 
name  of  the  executor,  the  defendants  made 
no  objection,  but  took  an  order  substitut- 
ing the  executor  as  a  defendant  in  the 
cross  bill  which  they  filed.  It  is  quite  true 
that  under  the  will  the  title  to  this  land 
passed  to  Edward  S.  Lyon  as  the  tenant 
for  life,  and  the  remainder  passed,  In  fee, 
to  the  surviving  children.  In  an  action 
which  concerns  the  title  to  realty,  the  ten- 
ant for  life,  at  leaBt,  if  not  also  the  re- 
mainder-men, are  the  real  parties  in  inter- 
est, in  whose  names  and  right  the  suit 
should  be  prosecuted  to  judgment.  This 
concession  does  not  make  the  order  of  the 
court  in  the  premises  an  error  which  can 
now  be  insisted  ou.  It  is  not  permitted  to 
the  appellants,  for  the  first  time,  to  com- 
plain in  an  appellate  court  that  the  proper 
parties  were  not  brought  Into  the  litiga- 
tion prior  to  the  decree.  If  they  desired 
Lyon,  in  his  capacity  as  tenant  for  life, 
and  the  children,  as  remainder-men,  to  be 
present,  it  was  far  them  to  object  to  the 
substitution  of  Lyon  as  executor,  and  to 
insist  on  the  necessity  for  the  presence  of 
the  other  parties.  Consenting  to  the  or- 
der as  entered,  they  will  not  now  be  heard 
to  complain  that  it  was  erroneously  made. 

In  the  final  decree  it  was  provided  that 
the  defendants  should  recover  from  the 
plaintiff  $300  as  damages  for  the  detention 
of  lots  1  to  8  from  the  time  of  the  sale  to 
the  time  of  the  entry  of  judgment.  These 
damages.  It  is  insisted,  are  totally  inade- 
quate, and  that  on  the  record  it  is  evident 
the  finding  should  have  been  for  a  sum 
largely  beyond  this  amount.  This  is  not 
clear.  These  lots  were  totally  uuim- 
proved,  and  at  the  time  of  the  transaction 
seem  to  have  been  offered  for  sale  at  $50 
a  lot,  and  the  sum  entered  as  damages 
would  be  the  rental  value,  figured  at  20  per 


cent,  of  their  selling  price.  At  least,  this 
is  as  nearly  as  may  be  gathered  from  the 
record  on  this  subject.  The  actual  value 
of  their  use  was  not  clearly  nor  satisfac- 
torily shown,  and  there  are  no  data  which 
would  enable  this  court  to  say  that  the 
court's  finding  of  the  amount  of  damages 
was  totally  unsupported  by  the  testi- 
mony. Since  this  is  true,  the  decree  cannot 
be  disturbed  because  of  this  alleged  error. 

As  has  already  been  stated,  the  costs  of 
this  suit  were  adjudged  against  the  defend- 
ants, and  the  costs  of  the  suit  in  the  coun- 
ty court  against  the  plaintiff.  This  is 
made  the  basis  of  complaint  by  the  appel- 
lants. It  does  not  appear  that  Meily  ap- 
pealed from  the  decree,  nor  that  there  was 
any  specific  decree  against  him  for  costs 
at  all.  Judgment  passed  in  his  favor,  es- 
tablishing his  title  to  the  eight  lots,  with 
which  be  is  apparently  contented.  Neither 
Putnam  nor  the  town-site  company  can 
make  the  action  of  the  court  the  basis  of 
an  assignment  of  error.  The  plaintiff  re- 
covered part  of  the  property  to  which  he 
claimed  title,  and  in  respect  of  these  rights 
was  entirely  a  successful  litigant.  In  any 
event,  the  case  being  one  in  equity  deter- 
minable by  the  court  on  the  evidence  be- 
fore it,  the  mattpr  of  costs  is  so  largely 
within  the  discretion  of  the  chancellor 
that,  except  in  a  case  where  there  has  beeu 
a  plain  and  palpable  abuse  of  It,  his  action 
will  not  be  disturbed,  Itntcliffe  v  Dakan, 
16  Colo.  100,  26  Pac.  Rep.  841. 

The  remaining  ground  of  the  appellants' 
complaint  is  that  the  decree  restrains  Put- 
nam and  the  town-site  company  from  in- 
terfering with  the  streets  and  alleys  con- 
tiguous to  the  lot  adjudged  to  belong  to 
Lyon,  and  laid  out  ou  the  plat  originally 
filed  by  the  town-site  company.  It  is  In- 
sisted that  the  absence  of  evidence  to  es- 
tablish the  plaintiff's  right  to  the  streets 
and  alleys  as  platted,  and  to  show  the  at- 
tempted interference  of  the  defendants 
therewith,  leaves  the  decree  without  the 
support  of  necessary  proof.  It  is  wholly 
unnecessary  to  discuss  what  might  have 
been  the  rule  concerning  the  necessity  of 
proof  on  these  subjects,  had  an  issue  been 
tendered  which  laid  the  burden  on  the 
plaintiff.  According  to  the  amended  com- 
plaint and  the  amended  answer,  the  plain- 
tiff sufficiently  averred  his  rights  and  ad- 
verse action  by  the  defendants  to  entitle 
him  to  a  decree  in  his  favor  in  respect  of 
these  matters,  if  bis  allegation  were  ad- 
mitted. The  amended  answer  takes  issue 
on  none  of  these  averments.  What  is  said 
in  the  cross  complaint  on  this  subject  need 
not  be  considered,  sincein  noeventcan  that 
be  taken  as  a  denial  of  the  plaintiff's  com* 
plaint.  The  ad  missions  which  follow  from 
the  failure  to  deny  relieve  the  plaintiff  of 
the  necessity  to  make  proof,  and  entirely 
justify  the  decree  entered. 

The  preceding  discussion  disposes  of  all 
the  errors  discussed  by  counsel  In  their 
brief.  The  decree  was  justified  by  the 
proof,  and  Is  correct  under  the  law ;  and, 
since  the  court  committed  no  substantial 
error  in  the  trial  of  the  case,  the  judgment 
must  be  affirmed. 
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(3  Colo.  App.  162) 

EISENHART  v.  ORDEAN  et  al.» 

(Com*  of  Appeals  of  Colorado.    Feb.  13, 1893.) 

Landlord  and  Tenant  —  Wkongpul  Eviction— 
Failure  to  Repair— Acts  of  Adjoining  Own- 
er—Covenants  of  Lease  —  Exemplary  Dam- 
ages—Evidence. 

1.  In  an  action  by  tenants  against  their 
landlord  for  wrongful  eviction,  it  appeared  that 
the  lease  recited  that  plaintiffs  "had  received 
the  premises  in  good  order  and  condition,"  and 
contained  a  covenant  that  they  would  keep  the 
premises  in  good  repair  during  the  lease  at 
their  own  expense;  that  within  about  four 

'months  after  the  commencement  of  the  term, 
which  was  for  two  years,  plaintiffs  began  look- 
ing for  another  building  because  of  alleged 
failure  of  defendant  to  make  repairs  demanded 
by  them,  and  that  about  a  month  later  they  re- 
moved from  the  premises  because  of  the  tem- 
porary removal  of  a  wall,  caused  by  the  exca- 
vation of  an  adjoining  lot,  by  the  owner  there- 
of, and  a  storm  which  caused  a  portion  of  the 
wall  to  fall.  Held,  tliat  plaintiffs  were  not  en- 
titled to  recover,  since  they  were  bound  to 
make  repairs,  and  a  landlord  is  not  responsible 
for  the  acts  of  an  adjoining  lot  owner  on  his 
own  premises,  against  which  he  has  not  cove- 
nanted. 

2.  Where,  in  such  action,  plaintiffs  claim 
damages  in  one  count  of  the  petition  for  fail- 
ure of  defendant  to  make  repairs,  and  they  suc- 
ceed in  putting  in  evidence  in  support  of  such 
claim  notwithstanding  the  court  ruled  that  no 
such  evidence  should  be  received,  the  case  must 
be  reversed. 

3.  In  such  action,  evidence  as  to  plaintiffs' 
business  before  and  after  their  removal  from 
defendant's  premises  is  incompetent. 

4.  Where  it  appears  in  such  case  that  the 
amount  of  the  verdict  could  only  have  been 
reached  by  an  allowance  of  punitive  damages, 
and  that  defendant  voluntarily  assumed  to 
make  repairs,  and  immediately  put  in  a  tem- 
porary wooden  wall,  with  as  little  inconvenience 
to  plaintiffs  as  possible,  such  verdict  cannot  be 
permitted  to  stand,  though  defendant  be  liable 
for  actual  damages  for  loss  of  and  injury  to 
stock,  and  expense  of  moving;  since,  under 
Acts  1889,  p.  64,  §  1,  exemplary  damages  are 
allowed  only  when  "the  injury  complained  of 
shall  have  been  attended  by  circumstances  of 
fraud,  malice,  or  insult,  or  a  wanton  and  reck- 
less disregard  of  the  injured  party's  rights  and 
feelings." 

Error  to  district  court,  Arapahoe 
connty. 

Action  by  Ira  C.  Ordean  and  another 
against  John  H.  Elsenhart  for  failure  to 
repair  premises  leased  by  plaintiffs  from 
defendant,  and  for  a  wrongful  eviction, 
ffrom  a  Judgment  entered  on  the  verdict 
of  a  Jury  in  favor  of  plaintiffs,  defendant 
brings  error.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  REED,  J.: 

Plaintiff  in  error  leased  to  the  defend- 
ants certain  premises  and  buildings  for 
the  term  of  two  years  from  November  23, 
1*89,  at  a  monthly  rental  of  $40,  payable 
in  advance.  Defendants  were  mechanics 
making  and  repairing  wagons,  black- 
smithing,  etc.  A  written  lehHe  was  execut- 
ed in  the  ordinary  form,  and  defendants 
went  Into  possession.  Among  other  cove- 
nants contained  in  the  lease  defendants 
covenanted  that  they  "had  received  the 
premises  iu  good  order  and  condition." 
and  that  they  would  keep  the  premises  in 
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good  repair  during,  the  lease  at  their  own 
expense.  In  the  month  of  April  following, 
defendants  abandoned  tbe  premises,  and 
commenced  business  at  another  place, 
and  instituted  this  suit  to  recover  dam- 
ages for  alleged  failure  of  performance  of 
the  covenants  on  tbe  part  of  Eisenhart, 
and  for  eviction  from  the  premises.  The 
complaint  states  two  counts:  First. 
"That  the  defendant,  before  plaintiffs  went 
into  possession,  agreed  to  make  several 
enumerated  repairs  and  improvements  up- 
on the  building;  that  he  failed  to  perforin, 
and  that  by  reason  of  such  failure  plain- 
tiffs sustained  damage  to  stock,  tools, 
work  in  process  of  construction,  patron- 
age and  business  to  the  extent  of  $ 2,500." 
Second  "That  at  different  times  during 
the  month  of  April,  1890,  defendant  entered 
upon  said  premises  over  the  protests  of 
plaintiffs,  and  tore  down  portions  of  the 
building  thereon,  to  which  plaintiffs'  ma- 
chinery and  appliances  were  attached,  and 
entirely  removed  the  side  wall  of  said 
building,  and  left  plaintiffs'  property  and 
business  exposed,  and  left  tbe  roof  on  said 
building  without  proper  support,  and, 
against  the  repeated  objections  of  plain- 
tiffs, and  over  their  reiterated  protests, 
finally  dug  under  said  building,  until  a 
portion  of  the  same  fell  down,  and  the 
floor  of  the  same  became  and  was  unsafe, 
and  said  building  was  by  defendant's 
wrongful  acts  rendered  dangerous  to  work 
iu,  and  wholly  unfit  for  plaintiffs'  busi- 
ness; and  plaintiffs  were  evicted  by  de- 
fendant from  said  premises,  and  were 
compelled  to  remove  from  the  same,  and 
did  abaudon  the  same,  and  give  np  their 

business  thereon  established  on  the  

day  of  April.  1890.  That  plaintiffs,  by  rea- 
son of  said  eviction,  suffered  In  Iosh  of  cus- 
tom and  business  in  the  sum  of  $ 2,000,  and 
were  put  to  expense  in  removing  and 
seeking  location  elsewhere  in  the  sum  of 
$500,  and  they  therefore  demand  damages 
from  defendant  in  this  cause  of  action  in 
the  sum  of  $ 2,500  and  costs."  The  case 
was  tried  to  a  jury  on  tbe  second  count, 
the  court  refusing  to  allow  testimony  on 
tbe  first  count,  and  resulted  In  a  judgment 
for  plaintiffs  for  f 1,500. 

Stevens  &  Ward  and  Etbelbert  Ward, 
for  plaintiff  in  error.  Stuart,  Murray  & 
Andrews,  for  defendants  in  error. 

REED,  J.,  (after  stating  the  facts.) 
Many  supposed  errors  are  assigned,  sev- 
eral of  which  I  shall  not  And  it  necessary 
to  notice.  It  is  urged  that  many  .errors 
occurred  In  admitting  and  rejecting  evi- 
dence. The  contention  appears  to  be  well 
founded.  The  transcript  from  end  to  end 
bristles  with  tbe  objections  and  excep- 
tions of  the  defendant.  It  would  be  im- 
possible, or  at  best  impracticable,  to  point 
them  all  out.  It  must  suffice  to  say  that 
during  tbe  entire  trial  successful  efforts 
were  made  to  put  in  evidence  of  failure  to 
repair  and  make  improvements  as  alleged 
In  the  first  count.  Plaintiffs  succeeded  ad- 
mirably in  making  a  case  in  support  of  the 
first  count,  notwithstanding  the  ruling  of 
the  court  that  no  evidence  would  be  re- 
ceived. In  the  second  count  of  the  com- 
plaint the  supposed  eviction  Is  alleged  to 
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have  occurred  In  April.  Upon  the  trial  It 
appeared  by  the  evidence  of  the  plaintiff 
Eltel  that  they  made  no  repairs,  and 
that  in  February  and  March  they  were 
looking  for  other  quarters  with  a  view  to 
moving.  "Question.  Did  you  not  go  to 
Mr.  Hall,  and  speak  to  him  about  getting 
a  building  from  him?  Answer.  Yes,  sir; 
for  the  reason  that  the  building  was  not 
in  shape.  Q.  Just  as  soon  as  you  got  a 
chance,  you  Were  going  to  leave?  A.  Yes. 
Q.  Paid  $40  a  month  rent?  A.  Yes,  sir; 
and  mlgbty  sorry  for  it.  Redirect  exam- 
ination: Q.  When  did  you  first  make  in- 
quiries about  a  uew  location?  A.  Some 
time  in  February  or  March.  Q.  State  to 
the  Jury  why  you  made  these  inquiries. 
A.  Because  tbe  building  was  not  put  in 
shape  according  to  agreement.  Q.  What 
did  it  lack?  A.  It  lacked  shutting  up 
the  cracka  in  the  back,  and  keeping  the 
dust  out,  and  tbe  leaks  in  the  front  room, 
where  it  leaked  in  the  roof.  Q.  Anything 
else?  A.  Had  no  back  door  so  we  could 
pull  a  wagon  through.  He  had  pat  some- 
thing there,  but  it  was  worse  than  before, 
on  account  of  the  dust."  To  this  testi- 
mony objections  were  made  and  excep- 
tions saved.  It  also  appears  that,  not- 
withstanding the  covenants  In  the  lease, 
on  the  15th  of  February  plaintiffs  made  a 
written  demand  of  the  defendant,  requir- 
ing him  to  make  different,  specified  re- 
pairs upon  the  building.  Snch  writing 
was  offered  in  evidence,  and  was  admitted. 
The  defendant  afterwards  offered  proof 
that  he  had  in  every  respect  complied 
with  the  demand,  and  the  court  refused 
to  admit  it.  All  this  irregular  and  inad- 
missible testimony,  which  could  only  have 
been  allowed,  if  at  all,  on  the  first  count, 
could  not  fail  to  influence  the  Jury  and 
prejudice  the  defendant.  It  also  plainly 
appears  that  the  plaintiffs  were  seeking 
an  excuse  for  leaving,  and  an  opportunity. 
This  will  become  pertinent  In  considering 
the  trial  of  the  case  on  the  second  count. 
The  alleged  eviction  for  which  Judgment 
was  obtained  was  caused,  if  at  ail,  by  the 
owner  of  the  adjoining  lot;  not  by  any 
acts  of  the  defendant.  They  were,  as  far 
as  he  was  concerned,  entirely  beyond  his 
control.  The  wall  of  the  leased  building 
was  on  the  line  of  the  adjoining  lot,  on 
which  the  owner  entered  and  excavated 
to  erect  a  building.  It  first  became  neces- 
sary to  shore  up  the  wall  of  the  building 
in  question,  which  was  promptly  and 
properly  done  by  the  defendant.  It  then 
became  apparent  that  the  wall  would 
have  to  be  removed.  Tbe  defendant  im- 
mediately put  in  a  temporary  wooden 
wall,  with  as  little  inconvenience  as  possi- 
ble to  the  tenants,  and  assiHted  in  han- 
dling and  adjusting'  their  property  in  the 
shop.  While  the  excavation  was  being 
continued,  during  a  severe  storm,  a  part 
of  a  side  wall  of  the  rear  building,  some 
four  feet  from  the  line,  by  the  caving  of  the 
bank,  fell  into  the  excavation.  This  dam- 
age, as  shown  by  the  evidence,  was  as 
speedily  as  possible  repaired  by  the  defend- 
ant. At  this  point  the  plaintiffs  aban- 
doned tbe  premises.  Upon  the  trial  much 
Incompetent  testimony  of  actual  damage 
was  admitted ;  some  of  it  in  regard  to  the 
business  before  and  subsequent  to  the  re- 


moval, which  should  not  have  been  al- 
lowed. In  regard  to  loss  of  stock,  injury, 
expense  of  moving,  etc.,  the  testimony 
was  vague  and  Indeterminate,  leaving  it 
Impossible  for  any  jury  to  arrive  at  any 
satisfactory  conclusion.  Even  if  tbe  de- 
fendant was  chargeable  for  the  same,  tak- 
ing the  largest  estimate  of  plaintiffs  in  re- 
gard to  tbe  actual  damage  sustained,  it 
was  but  a  trifle  compared  with  the 
amount  of  the  verdict,  showing  eloarly 
that  the  jury  awarded  exemplary  or  puni- 
tive damages. 

Tbe  first  question  to  be  determined  Is,, 
did  the  acts  of  landlord  amount  to  the 
eviction  of  the  tenants?  To  render  the 
landlord  liable,  the  acts  must  either  have 
been  perpetrated  by  him,  or  be  acts  for 
which  he  was  personally  responsible,  or 
acts  against  which  be  had  expressly  cov- 
enanted. He  was  not  responsible  for  the 
acts  of  an  adjoining  lot  owner  on  his  own 
premises.  They  were  entirely  beyond  bis 
control,  and  acts  against  which  he  had 
not  covenanted,  and,  if  the  acts  of  tbe  ad- 
joining owner  resulted  in  the  destruction 
of  the  building,  compelling  removal,  it  Is 
very  doubtful  if  any  action  could  be  main- 
tained upon  any  covenant  in  the  lease,  ex- 
cept that  of  peaceable  possession  for  the 
time  the  property  was  leased ;  and  the 
damage  could  only  have  been  the  actual 
damage  sustained,  perhaps  tbe  cost  and 
incidental  trouble  of  moving,  and  the 
value  of  the  lease  for  the  unexpired  term ; 
in  other  words,  the  value  of  the  use  in 
the  market,  over  and  above  the  rent  cov- 
enanted to  be  paid.  See  3  Suth.  Dam.  149, 
and  cases  cited ;  Tayl.  Land.  &  Ten.  (8th 
Ed.)  §  317;  Green  v.  Williams,  45.  111.  206; 
Mack  v.  Patchin,  42  N.  Y.  167 ;  Rhode*  v. 
Baird,  16  Ohio,  573.  What  were  tbe  undis- 
puted facts  in  regard  to  the  falling  of  the 
second  wall?  The  excavation  of  the  oth- 
er party  was  four  feet  from  it.  There 
came  a  severe  storm  In  the  night.  The 
earth  caved,  and  the  wall  fell,— an  injury 
resulting  from  no  acts  of  the  defendant, 
not  foreseen  or  contemplated  by  him  or 
bis  tenants.  It  was  claimed  that  by  such 
accident  tbe  greater  part  of  tbe  actual 
loss  was  sustained.  The  stock  was  in- 
jured by  the  elements,  and  proof  wan  al- 
lowed of  each  Item  to  charge  tbe  defend- 
ant. This  was  clearly  erroneous.  Such 
Injuries  were  not  the  result  of  any  act  of 
his,  nor  through  his  agency,  nor  the  result 
of  any  negligence.  The  evidence  shows 
that  defendant  repaired  tbe  breach  at  the 
earliest  practicable  hour.  The  eviction, 
if  there  was  one,  to  render  the  defendant 
liable,  must  have  been  caused  by  bim. 
Plaintiffs  covenanted  that  they  would 
"keep  said  premises  In  good  repair  during 
the  lease  at  their  own  expense:  that  tbey 
had  received  the  premises  in  good  order 
and  condition;  and  nt  the  expiration  of 
the  time  of  this  lease  above  mentioned 
they  will  yield  up  the  said  premises  to  the 
said  party  of  the  first  part  in  as  good  or- 
der and  condition  as  when  the  same  were 
entered  upon ;  *  *  *  loss  by  fire,  or  in- 
evitable accident  or  ordinary  wear  except- 
ed." Under  a  lease  containing  identical 
covenants,  in  Kramer  v.  Cook,  7  Gray, 
550.  the  defendants  (lessees)  attempted  to 
prove  that  the  premises  had  become  un- 
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safe  and  untenantable  by  reason  of  the  un- 
dermining and  settling  of  the  partition 
wall  by  the  owner  of  the  adjoining  lot, 
and  the  court  held  the  evidence  properly 
excluded.  It  Is  said:  "The  landlord  is 
not  ordinarily  bound  to  keep  the  premises 
In  repair;  nor  is  there  anything  in  the 
lease  to  create  such  duty."  Then,  after 
citing  covenants  identical  with  those  con- 
tained in  this  lease,  proceeds:  "The fall- 
ing of  the  wall  by  reason  of  not  being 
properly  shored  op  would  not  seem  to  be 
an  unavoidable  casualty.  The  duty  of 
repair  wonld  be  on  the  lessee  and  not  the 
lessor."  Also,  under  the  covenants, it  was 
held  not  only  that  the  landlord  was  not 
chargeable,  but  that,  "under  the  provi- 
sions of  the  lease,  there  would  be  no  abate- 
ment or  suspension  of  rent  because  of 
such  injury  to  the  premises."  See,  also, 
to  same  point:  Fowler  v.  Bott,  6  Mass. 
63;  Phillips  v.  Stevens.  16  Mass.  288; 
Jaques  v.  Gould,  4  CuBh.  884;  Bigelow 
v.  Collamore,  6  Cnsh.  226.  "  Under  an  ex- 
press covenant  to  keep  and  leave  the 
premises  in  repair,  the  lessee  is  bound  to 
make  good  any  injury  from  any  cause 
not  resulting  from  the  act  or  neglect  of  the 
landlord."  1  Wood,  Land.  &  Ten.  (2d 
Ed.)  796;  Phillips  v.  Stevens,  supra;  Allen 
v.  Howe.  105  Mass.  241 ;  Hallett  v.  Wylle, 
3  Johns.  44;  Weigall  v.  Waters,  6  Term  R. 
230;  Green  v.  Eales,  2  Q.  B.  226.  In  order 
to  work  a  legal  eviction,  "the  act  com- 
plained of  must  proceed  from  the  landlord 
himself,  or  some  person  acting  under  his 
authority,  or  byorthrough  him."  Wood, 
Land.  &  Ten.  (2d  Ed.)  1098;  DeWitt  v. 
Plerson.  112  Mass.  8;  GHhooley  v.  Wash- 
ington, 4  N.  Y.  217.  "The  mere  fact  that 
the  premises  became  uninhabitable 
through  the  act  of  a  third  person,  to 
which  the  landlord  has  not  contributed, 
does  not  amount  to  an  eviction."  "Toe 
removal  of  a  party  wall  by  an  adjoining 
owner,  whereby  the  building  is  made  un- 
tenantable, does  not  operate  as  an  evic- 
tion, which  discharges  the  tenant  from 
the  payment  of  rent."  Barns  v.  Wilson, 
(Pa.  8up.)  9  Atl.  Rep.  487;  Carson  v.  Cod- 
ley,  20  Pa.  St.  117;  Haslett  v.  Powell,  80 
Pa.  St.  298.  Nor  does  It  violate  the  cov- 
enant for  quiet  enjoyment.  Frost  v. 
Earnest,  4  Whart.  86;  Dobbins  v.  Brown, 
12  Pa.  St.  75:  Moore  v.  Weber,  71  Pa.  St. 
429;  Ramsay  v.WIIkle,  (Com.  PI.  N.Y.)  18 
N.Y.  Supp.  564.  In  Morris  v.Tlllson.Nl  III. 
607,  it  is  said :  "The  intention  is  material. 
Acta  of  a  landlord  in  interference  with  the 
tenant's  possesion,  to  constitute  an  evic- 
tion, must  clearly  indicate  an  intention 
on  the  part  of  the  landlord  that  the  ten- 
ant shall  no  longer  continue  to  hold  the 
premises."  See,  also,  Upton  v.  To wnend, 
17  C.  B.  30. 

Under  the  authorities  cited  to  which,  if 
necessary,  a  large  number  mightbeadded, 
it  la  clear  from  all  the  evidence  in  the  case  ' 
that  there  was  no  eviction.  The  injuries 
sustained  were  those  which  lessees  were 
bound  to  repair  under  the  covenants. 
It  is  shown  that  the  landlord  voluntarily 
assumed  the  repairs  for  the  benefit  of  his 
tenants.  So  far  from  his  conduct  evin- 
cinga  desire  to  evict,  it  conclusively  shows 
v.82p.no.6— 32 
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his  desire  and  efforts  to  retain  them,  and, 
as  above  shown,  the  tenants,  long  prior 
to  the  alleged  eviction,  were  seeking  other 
quarters,  and  an  opportunity  to  aban- 
don the  premises.  It  at  once  becomes 
apparent  that  they  gladly  availed  them- 
selves of  the  first  circumstances  that 
offered  any  supposed  Justification.  In  2 
Wood,  Landl.  &  Ten.  (2d  Ed.)  1107,  It  is 
said:  "The  tenant  must  not  only  aban- 
don the  premises,  but  it  must  also  appear 
that  be  abandoned  them  on  account  of 
the  acts  of  the  landlord,  which  are  claimed 
to  operate  as  an  eviction;  and,  if  his 
abandonment  was  due  to  other  canses, 
in  part  even,  he  cannot  set  up  such  acts  to 
an  action  for  the  rent."  See  Edwards  v. 
Candy,  14  Hun,  596:  Edgerton  v.  Page.  20 
N.  Y.  281 ;  Myers  v.  Burnt*,  35  N.  Y.  269. 

The  verdict  wan  so  disproportionate  to 
any  damage  proved,  it  is  at  once  apparent 
that  much  the  greater  portion  was  al- 
lowed as  exemplary  or  punitive  damage. 
The  statute  permitting  in  any  civil  case 
exemplary  damage  Is  section  1,  Acts  1889, 
p.  64,  as  follows:  "That  in  all  civil  ac- 
tions in  which  damages  shall  be  assessed 
by  a  Jury  for  a  wrong  done  to  the  person, 
or  to  personal  or  real  property,  and  the 
Injury  complained  of  shall  have  been  at- 
tended by  circumstances  of  fraud,  malice, 
or  insult,  or  a  wanton  and  reckless  disre- 
gard of  the  injured  party's  rights  and  feel- 
ings, such  Jury  may,  in  addition  to  the 
actual  damages  sustained  by  such  party, 
award  him  reasonable  exemplary  dam- 
ages. "  There  was  no  evidence  whn  tever  in 
the  case  brinsrlng  it  within  the  provisions 
of  the  statute,  nothing  upon  which  the 
Jury  could  act;  hence,  to  submit  to  the 
Jury  in  the  instructions  the  question,  and 
allow  it  arbitrarily  to  evolve  or  assume 
wrongful  acts  and  award  exemplary  dam- 
age, was  error.  "  Whether  there  is  any  ev- 
idence to  Justify  the  finding  of  exemplary 
damages  is  a  question  for  the  court.  If 
there  is  none,  it  is  error  to  submit  the 
question  to  the  Jury."  1  Sedg.  Dam.  (3d 
Ed.)§  387;  Rose  v.  Story,  1  Pa.  St.  190; 
Amer  v.  Longstreth,  10  Pa.  St.  145;  Rail- 
way Co.  v.  Taylor,  104  Pa.  St.  806;  Sel- 
den  v.  Cash  man,  20  Cel.  66.  "To  enti- 
tle a  person  to  punitive  damages  for  a 
wrongful  act  there  must  be  an  element  of 
fraud  or  malice  or  evil  Intent  or  oppres- 
sion entering  into  and  forming  part  of 
the  act. "  Railroad  Co.  v.  Hopflich,  62  Md. 
300.  The  same  in  principle  is  the  lan- 
guage of  our  statute.  See,  also,  Ross  v. 
Leggett,  61  Mich.  445 ;*  Mattlce  v.  Brink- 
man,  74  Mich.  705, 42  N.  W.  Rep.  172;  Schlp- 
pel  v.  Norton,  38  Kan.  567. 16  Pac.  Rep.  804 ; 
Wentworth  v.  Rlackman,  71  Iowa,  255,  32 
N.  W.  Rep.  811.  The  Jury  was  evidently 
misled  as  to  the  issues  Involved  by  the 
unwarranted  admission  of  evidence  in  re- 
gard to  repairs,  or  as  to  the  law  of  the 
case  by  the  instructions  of  the  court, 
which,  as  shown  above,  were  in  one  im- 
portant particular  erroneous,  and  to  some 
extent  contradictory  and  incompatible. 
Such  being  the  case,  the  Judgment  must  be 
reversed,  and  the  cause  remanded. 


'28  N.  W.  Rep.  695. 
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BUCHEIt  v.  THOMPSON  et  al. 
(Supreme  Court  of  New  Mexico.    Feb.  28, 
1893.) 

Mechanics'  Libss— Verification  of  before 
Cj.ekk  of  Probate  Court. 
The  clerks  of  the  probate  courts  of  New 
Mexico  have  authority,  by  implication,  to  ad- 
minister the  oath  required  in  the  verification  of 
a  claim  for  a  mechanic's  lien,  as  the  legisla- 
ture, in  various  acts,  without  expressly  con- 
ferring such  power,  assumes  its  existence  as 
incident  to  the  office,  and  provides  compensa- 
tion for  its  exercise.    Seeds,  J.,  dissenting. 

Appeal  from  district  court,  Sierra  coun- 
ty :  John  II.  McFie,  Judge. 

Bill  in  equity  by  William  H.  Bucher, 
trustee,  against  Moses  L.  Thompson  and 
others,  to  foreclose  a  trust  deed.  From 
an  order  sustaining  a  demurrer  to  the  an- 
swers filed,  defendants  appeal.  Reversed. 

H.  L.  Pickett,  for  appellants.  Fielder 
Bros.  &  Hcflln.  for  appellee. 

LEE,  J.  This  Is  a  suit  in  chancery.  In- 
stituted in  the  district  court  for  Sierra 
county  by  William  H.  Bucher.  truBtee,  to 
foreclose  a  deed  of  trust  given  by  Moses  L. 
Thompson  and  Anuie  B.  Thompson,  bis 
wife,  upon  certain  mines  and  mining  prop- 
erty described  in  the  bill  of  complaint.  A  t 
the  date  of  the  institution  of  this  suit, 
there  were  about  30  claims  of  lien  on  record 
against  the  property  involved,  being  for 
work  and  labor  performed  upon  the  prop- 
erty, and  materials  furnished.  Complain- 
ant made  all  these  lien  claimants  parties 
to  his  bill  of  foreclosure  of  his  deed  of  trust, 
alleging  that  their  claims  of  lien  were  sub- 
sequent to  the  Hen  created  by  the  deed  of 
trust.  These  Hen  claimants,  by  their  re- 
spective solicitors,  answered  the  bill  of 
complaint,  setting  up-  their  respective 
claims  of  lien,  and  alleging  priority  over 
the  deed  of  trust.  Complainant  demurred 
to  the  answer  of  each  lien  claimant,  set- 
ting up  several  causes  of  demurrer  to  each 
claim  of  lien.  One  of  the  grounds  of  de- 
murrer set  up  was  that  the  claims  of  lien 
were  verified  before  the  probate  clerk,  J. 
M.  Webster;  the  point  relied  upon  being 
that  the  probate  clerk  had  no  authority 
to  administer  an  oath  in  such  case.  Upon 
the  first  point  mentioned,  namely,  that 
the  probate  clerk  had  no  authority  to  ad- 
minister the  oath  required  in  the  verifica- 
tion of  the  claim  of  lien,  the  court  below 
sustained  the  demurrer.  From  this  deci- 
sion the  defendants  below  bring  the  case 
to  this  court. 

The  case  presents  but  one  question  for 
the  consideration  of  this  court,  which  is, 
has  a  clerk  of  a  probate  court  in  this  ter- 
ritory power  to  administer  oaths  to  per- 
sons in  verification  of  an  account  to  be 
filed  with  the  notice  to  obtain  mechanics' 
Hens,  in  pursuance  of  the  statute  for  that 

fmrpose?  In  the  various  acts  of  the  legls- 
ature  in  regard  to  these  officers,  it  ap- 
pears to  be  assumed  that  they  are  pos- 
sessed with  power  to  administer  oaths, 
but  we  do  not  find  anywhere  any  such 
power  expressly  conferred  upon  them. 
The  authority  of  public  officers,  in  any 
given  case, consists  of  those  powers  which 
are  expressly  conferred  upon  them,  or 


which  are  expressly  annexed  to  the  office 
by  the  law  creating  It,  or  some  other  law 
referring  to  It,  or  which  are  attached  to 
the  office  hy  the  common  law,  as  incident 
to  it.  Mechem,  Pub.  Off.  §  507.  As  the 
legislature  has  not,  by  any  act,  expressly 
conferred  this  power,  if  It  exists  at  all  it 
must  be  by  implication  from  the  various 
acts  referring  to  them,  or  it  must  be  from 
the  common  law,  as  Incident  to  the  office. 
As  the  legislature,  by  direct  act,  has  pro- 
vided compensation  to  such  officers  forad- 
ministering  oaths,  it  clearly  implies  a  pow- 
er or  authority  in  them  to  administer  such 
oaths,  on  the  principle  that  that  which  is 
implied  in  a  statute  is  as  much  a  part  of  it 
as  what  Is  expressed.  U.  S.  v.  Rabbit,  1 
Black,  61. 

It  is  contended  that  this  implication 
may  authorize  them  to  administer  oaths 
directly  connected  with  probate  business, 
but  not  in  other  matters.  It  may  there- 
fore be  necessary  to  consider  the  question 
as  to  whether  the  power  exists  in  them  as 
incident  to  their  office.  This  could  only 
be  upon  the  theory  that  the  legislature,  in 
their  various  acts  in  regard  to  thesecourts, 
haveconstltuted  the  probate  courts  courts 
of  record,  as  under  the  common  law  the 
power  to  administer  oaths  generally  wan 
only  incident  to  clerks  of  courts  of  record. 
In  order  to  determine  what  the  intention 
of  the  legislature  was  in  this  respect,  it  is 
necessary  to  consider  the  character  of  the 
legislation  iu  regard  to  probate  courts, 
and  what  constitute  courts  of  record.  The 
definition  of  a  "court  of  record,"  as  given 
by  the  earliest  commentators  on  the  com- 
mon law,  is  as  follows:  "A  court  of  record 
is  a  court  where  the  acts  and  judicial  pro- 
ceedings are  enrolled  on  parchment  or  pa- 
per for  a  perpetual  memorial  and  testi- 
mony, and  which  has  power  to  fine  and 
imprison  for  contempt  of  its  authority. 
3  Bi.  Comm.  24;  3  Steph.  Comm.  269;  Co. 
Lltt.  117.  Blackstone  says:  "AH  courts 
of  record  are  the  king's  courts,  in  the 
light  of  his  crown  and  royal  dignity,  and 
therefore  no  other  court  hath  authority 
to  fine  and  imprison;  so  that  the  very  cre- 
ation of  a  new  jurisdiction,  with  the  power 
of  fine  or  imprisonment,  makes  it  instantly 
a  court  of  record."  The  definition  given  by 
Black  is:  "A  court  which  has  jurisdiction 
to  tine  and  imprison,  or  one  having  juris- 
diction of  civil  canes  above  forty  shillings, 
and  proceeding  according  to  the  common 
law."  Some  of  the  later  decisions  have 
held  that  courts  of  record  are  those  tbat 
proceed  according  to  the  rules  of  the  com- 
mon law.  This  definition  cannot,  how- 
ever, be  universally  applied.  Formerly  the 
district  courts  of  this  territory  were  gov- 
erned by  the  mode  of  prnctice  and  rules  of 
the  civil  law,  and  yet  it  could  hardly  be 
said  that  they  were  not  courts  of  record. 
The  same  condition  of  affairs  existed  in 
some  of  the  states,  but  we  do  not  find  any 
case  holding  that  their  courts  were  not 
courts  of  record  on  that  account,  and  the 
definitions  above  given  show  that  it  was 
not  so  considered  originally  in  all  cases. 
Our  probate  courts  are  created  by  the  or- 
ganic act  of  the  territory,  and  are  to  exer- 
cise the  jurisdiction  conferred  upon  them, 
as  limited  by  law.  The  legislature  of  the 
territory,  in  pursuance  thereof,  has  pro- 
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vided  by  various  acta  that  they  shall  exer- 
cise jurisdiction  io  all  probate  matters; 
also  matters  pertaining  to  guardians  and 
wards;  master,  and  those  bound  to  him ; 
inBane  persons,  habitual  drunkards,  with 
power  to  appoint  guardians  over  their  es- 
tates, and  In  certain  cases  power  to  sell 
real  estate;  Jurisdiction  over  vagrants, 
with  power  to  try  them  by  Jury,  as  well  as 
over  contested  wills.  That  they  shall  have 
appellate  Jurisdiction  from  Justices  of  the 
peace.  That  all  of  their  orders,  Judgments, 
and  decrees  shall  be  entered  of  record. 
That  they  shall  have  a  seal,  and  that  all 
transcripts  oi  such  records,  certified  to  by 
the  clerk  under  the  seal  of  the  court,  shall 
have  the  same  presumption  as  to  Jurisdic- 
tional facts  as  are  entertained  towards 
those  of  general  Jurisdiction.  That  their 
records  aba II  be  a  verity,  and  can  only  be 
reviewed  by  appeal  to  the  district  court. 
That  they  shall  have  the  same  power  to 
fine  and  imprison  for  contempt  as  that 
which  is  exercised  by  the  district  courts. 
By  an  act  approved  February  2, 1860,  the 
Jurisdiction  of  the  probate  courts  was  ex- 
tended toclvil  suits  upon  open  or  liquidat- 
ed account,  repleviu,  debts  of  all  nature, 
when  the  sum  claimed  does  not  exceed 
9 500,  and  concurrent  Jurisdiction  With  Jus- 
tices of  the  peace  in  criminal  cases,  and 
providing  that  the  practice  in  the  probate 
courts  shall  be  the  same  as  that  in  the  dis- 
trict courts,  in  all  its  parts  and  provisions. 
We  are  aware  that  it  has  been  thought 
that  this  act  is  void,  as  coming  under  the 
construction  given  to  a  Utah  statute  lu 
Ferris  v.  Higley,  20  Wall.  875;  but  the 
statutes  are  so  dissimilar  that  the  ques- 
tions decided  in  that  case  are  not  involved 
in  this.  In  the  Utah  statute  it  was  pro- 
vided that  the  probate  courts-  in  their  re- 
spective counties  should  have  power  to 
exercise  general  original  Jurisdiction,  both 
civil  and  criminal,  and  as  well  iu  chancery 
as  in  common  law.  The  supreme  court 
held  that  congress  having  established  the 
supreme  and  district  courts,  with  general 
jurisdiction  in  chancery  as  well  as  com- 
mon law,  repelled  the  idea  that  it  left  It 
to  the  power  of  the  legislature  to  prac- 
tically evade  or  obstruct  the  exercise  of 
those  powers  by  conferring  precisely  the 
same  jurisdiction  on  courts  created  and 
appointed  by  the  territory,  and  therefore 
held  that  the  act  of  the  territorial  legisla- 
ture conferring  general  jurisdiction  in 
chancery  and  at  law  .>n  the  probatecourts 
was  void.  Justice  Miller,  in  the  opinion, 
says:  " Nor  are  we  called  upon  to  deay 
that  the  functions  and  powers  of  the  pro- 
bate court  maybe  more  specifically  defined 
by  the  territorial  statute  within  the  limit 
of  the  general  idea  of  the  nature  of  probate 
courts,  or  that  certain  duties  not  strictly 
of  that  character  may  not  be  imposed  up- 
on them  by  that  legislation."  The  act  of 
this  territory  does  not  contain  any  of  the 
objectionable  features  upon  which  the  su- 
preme court  held  the  Utah  statute  void, 
and  we  are  inclined  to  believe  there  are 
none,  either  under  the  organic  act,  in  law 
or  in  reason.  While  it  might  be  open  to 
Judicial  construction  as  to  jurisdictional 
questions,  there  is  no  reason  upon  which 
any  court  could  hold  it  void.  By  it  the 
practice  in  the  probate  courts,  in  all  its 


parts  and  provisions,  is  to  be  the  same  as 
that  of  the  district  courts,  which  is  equiv- 
alent to  enacting  that  in  its  mode  of  pro- 
ceeding it  is  to  be  governed  by  the  rules  of 
the  common  law.  It  would  therefore  ap- 
pea r  th  a t  the legisla ture  of  the  terrl  tory ,  by 
its  various  acts  in  regard  to  the  probate 
courts,  has  conferred  upon  them  every 
requirement  to  constitute  such  courts 
courts  of  record;  aud  that  such  was  the 
intention  of  the  various  legislatures  that 
have  existed  since  the  organisation  of  the 
territory  is  clear,  from  the  fact  that  pro- 
bate clerks  during  all  of  this  time  have  ex- 
ercised the  power  of  administering  oaths, 
which  power  has  been  clearly  recognised 
by  the  legislature.  They  must  have  legis- 
lated with  the  understanding  that  the 
power  existed  in  them  as  Incident  to  their 
office,  and  the  thing  within  the  intention 
of  the  makers  of  a  statute  is  as  much  with- 
in the  statute  as  if  it  were  within  the  let- 
ter. Stowel  v.  Zouch.  1  Plow.  863.  We 
think,  therefore,  that  the  power  to  admln- 
istertheoathsexisted  In  theprobateclerks, 
as  incident  to  their  offices,  and  the  demur- 
rer to  the  answers  should  not,  on  that  ac- 
count, have  been  sustnined.  The  cause  is 
therefore  reversed,  and  remanded  to  the 
court  below,  with  Instructions  to  overrule 
the  demurrers  to  the  answers. 

O'BRIEN,  C.  J.,  concurs. 

FREEM A  N,  J.  I  concur  fully  in  the  fore- 
going views  announced  by  Judge  LEE,  but 
I  am  not  content  to  rest  my  approval  of 
the  conclusions  reached  by  the  court  sole- 
ly on  these  grounds.  Independently  of 
the  question  as  to  whether  the  probate 
court  is  a  court  of  record,  I  think  the  oath 
taken  by  the  lien  claimant  before  the  clerk 
of  the  court  in  which,  by  the  statute,  it 
was  necessary  to  file  the  lien,  was  a  full  and 
complete  satisfaction  of  the  statute,  which 
requires,  simply,  that  the  claim  shall  be 
sworn  to,  without  designating  the  officer 
authorised  to  administer  the  oath. 

SEEDS,  J.,  dissents. 


(7  N.  M.  121) 

GARLAND  v.  SPERLING  et  al. 
(Supreme  Court  of  New  Mexico.    Feb.  28, 
18U3.) 

Garnishment— Mortgagkb  with  Option  to  Pcr. 

CHASE. 

A  creditor,  in  pursuance  of  a  contract, 
defining  the  respective  rights  and  obligations  of 
himself  and  his  debtors,  took  possession  of 
property*  of  the  debtors  as  mortgagee  in  posses- 
sion after  condition  broken,  with  the  conceded 
right  to  purchase  the  same  for  an  amount  less 
the  mortgage  debt,  interest,  and  expenses,  on 
or  before  a  date  certain,  and  gave  his  notes 
therefor;  the  debtors  binding  themselves  to  sell 
and  convey  him  the  property,  provided  they  had 
not  previously  paid  him  the  full  amount  of  the 
debt  due  him.  Held,  that  this  contract  fixed 
the  relations  of  mortgagor  and  mortgagee,  and 
until  foreclosure  the  creditor  was  not  a  vendee 
in  possession,  legally  liable  for  the  purchase 
money,  and  therefore  not  subject  to  be  charged 
in  garnishee  proceedings  under  Oomp.  Laws 
1884,  §  2159,  requiring  an  officer  holding  an  ex- 
ecution for  collection  to  demand  payment 
thereof,  and,  on  failure  to  find  property  suffi- 
cient to  satisfy  the  same,  to  garnishee  "all  per- 
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sons  who  may  be  Indebted"  to  the  debtor.  80 
Pac.  Rep.  925,  affirmed. 

On  rehearing.  Denied. 

O'BRIEN,  C.J.  This  case,  as  reported 
in  30  Pac.  Rep.  92C,  has  been  carefully  con- 
sidered by  this  court;  the  judgment 
against  the  plaintiff  in  error,  the  garnishee 
in  the  court  below, reversed, and  the  cause 
remanded.  Defendants  in  error  now  pre- 
sent a  motion  for  a  rehearing,  and  in  their 
brief  allege  the  following  reasons  in  sup- 
port of  their  motion :  "  (1 )  The  decision  of 
the  court  is  made  entirely  upon  a  point 
not  presented  by  counsel,  either  in  their 
briefs  or  oral  arguments.  (2)  The  court 
holds  that  tbecoutract  of  October  20.1887, 
did  not  put  the  plaintiff  in  error  in  the 
position  of  a  debtor  to  the  Short  Eorn 
Cattle  Company.  (3)  The  court  holds 
that  it  was  necessary,  in  order  to  sustain 
the  garnishment,  to  show  that  Garland 
was  a  legal  debtor  of  said  company,  at 
the  time  of  the  Bar  vice  of  process  upon  him. 
(4)  The  court  is  in  error  in  stating  that 
the  contract  of  October  20, 1887,  gave  the 
garnishee  power  to  foreclose  the  mortgage 
in  case  the  company  was  unable  to  pay 
the  debt,  or  voluntarily  convey  the  prop- 
erty. (5)  The  effect  of  the  contract  of  Oc- 
tober 20,  1887.  was  to  entirely  abrogate 
the  mortgages  or  deeds  of  trust,  and  to 
substitute  an  entirely  new  and  different 
set  of  relations  between  the  garnishee  and 
the  Short  Horn  Cattle  Company. " 

We  might,  for  the  purpose  of  this  mo- 
tion, concede  that  the  five  alleged  reasons 
of  defendants  in  error  are  true,  and  still 
maintain  the  correctness  of  the  decision. 
The  legal  effect  of  the  "reasons"  forms  the 
difference  in  the  opinions  entertained  by 
the  court  and  the  learned  counsel  for  de- 
fendants in  error.  In  disposing  of  this 
motion  it  may  be  said  that  there  are  two 
classes  of  contracts,  by  virtue  of  which 
one  of  the  parties  thereto  assumes  an  ob- 
ligation to  pay  money  to  the  other,— one 
absolutely,  at  a  fixed  time,  without  any 
contractual  conditions;  the  other  contin- 
gently, upon  the  performance  or  nonper- 
formance of  certain  things  therein  stipu- 
lated. The  former  may  be  called  a  con- 
tract for  the  payment  of  money  only;  the 
latter,  a  contract  for  the  payment  of 
money.  The  party  holding  the  position 
of  debtor  under  the  former  contract  may 
he  garnished,  but  neither  of  the  parties  to 
the  latter  is  subject  to  such  process.  The 
written  contract  under  which  it  is  sought 
to  Hold  Garland  as  the  debtor  of  the  Short 
Horn  Cattle  Company  does  not  purport 
to  Impose  npon  him  a  legal  obligation  to 
pay  the  company,  regardless  of  its  future 
action,  any  amount  of  money  whatever. 
He  does  not  assume  liability  to  pay  upon 
a  condition  precedent  as  the  consideration 
of  his  liability,  but  upon  a  condition  sub- 
sequent, which  may  happen  or  may  not 
happen,  according  to  the  will  or  ability  of 
tho  party  upon  whom  devolves  the  fulfill- 
ment of  such  condition.  Hence  his  con- 
tractual promise  is  not  one  for  the  pay- 
ment of  money  only, but  for  such  payment 
when  the  other  party  to  the  contract  has 
done  or  has  not  done  the  things  therein 
stipulated.  The  fifth  and  sixth  para- 
graphs of  the  contract  mentioned  are  as 


follows:  (5)  "The  said  party  of  the  sec- 
ond part  [William  Garland]  agrees  and 
hinds  himself, at  the  expiration  of  the  niue 
months  from  and  after  the  first  day  of  No- 
vember, A.  D.  1887,  to  buy  the  property 
hereinbefore  described  at  the  price  of  one 
hundred  thousand  dollars,  and,  after  de- 
ducting from  said  purchase  price  the  full 
amount  of  the  debt  and  interest  due  un- 
der the  three  deeds  of  trust  hereinbefore 
recited,  and  the  expenses  of  said  party  of 
the  second  part,  under  paragraphs  two 
and  four  of  this  instrument,  with  interest 
thereon  at  the  rate  of  twelve  per  cent,  per 
annum  from  the  time  of  disbursing  the 
same  until  the  date  of  the  expiration  of 
the  nine  months  from  and  after  the  date 
of  said  possession,  and  to  pay  to  the 
parties  of  the  first  part,  their  heirs  or 
assigns,  the  balance  in  cash."  (6)  "The 
said  parties  of  the  first  part  hereby 
agree  and  bind  themselves  to  sell,  and  by 
good  and  sufficient  conveyances  and  other 
assurances  of  title  to  convey,  tosaid  party 
of  the  second  part,  his  heirs  and  ensigns, 
all  of  the  said  property  hereinbefore  de- 
scribed, at  the  price  of  one  hundred  thou- 
sand dollars,  to  be  paid  as  provided  In 
paragraph  five  of  this  instrument;  pro- 
vided, however,  that  the  said  parties  of 
the  first  part  shall  have  the  right  at  any- 
time before  the  expiration  of  the  nine 
months  from  and  after  the  said  first  day 
of  November,  1887,  [August  1,1888,]  to  ten- 
der to  the  said  party  of  the  second  part 
the  full  amount  of  indebtedness  and  Inter- 
est secured  to  be  paid  by  the  said  several 
promissory  notes  and  the  said  three  deeds 
of  trust,  together  with  all  expenses  in- 
curred by  the  said  party  of  the  second 
part  for  which  he  is  not  reimbursed  by 
sales  of  cattle,  with  interest  on  all  such 
disbursements  at  the  rate  of  twelve  per 
cent,  per  annum  from  the  time  of  making 
such  disbursements  to  the  date  of  said 
tender,  and  the  actual  personal  expenses 
of  the  said  party  of  the  second  part,  in- 
curred and  expended  In  and  about  the 
business  of  the  said  ranch,  and  to  demand 
the  surrender  of  the  possession  of  the  said 
property  hereinbefore  described,  and  the 
cancellation  of  this  contract."  But  coun- 
sel for  defendants  In  error  contends  with 
much  persistency  that  "there  can  he  no 
doubt  from  any  point  of  view  that  on  the 
1st  of  August,  1888,  Garland's  indebted- 
ness to  the  company  became  absolute, cer- 
tain, and  fixed.  We  cannot  understand 
what  plaintiff  means  by  employing  such 
language,  directly  contradicted  by  tbe  ex- 
press stipulation  of  paragraph  6,  Just 
cited,  wherein  It  is  evident  that  no  such 
liability  could  exist  until  the  Short  Horn 
Cattle  Company  sold  and  conveyed  to 
Garland  the  property  described  in  the  trust 
deed.  The  liability  of  Garland  was  not 
absolute,  nor  did  it  arise  from  a  legal  lia- 
bility to  pay  the  company,  under  all  cir- 
cumstances, any  sum  of  money  on  tbe  1st 
of  August,  1888,  or  at  any  other  time,  on 
account  of  a  precedent  consideration.  If 
tbe  company  refused  to  sell  and  convey 
tbe  property  to  Garland  in  accordance 
with  terms  of  the  contract,  the  letter's 
remedy  would  be  in  equity,  and  not  at 
law.  Counsel  complains  that  the  effect  of 
our  decision  in  this  case  will  be  to  encour* 
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age  frand  and  collusion.  Where  there  is 
no  legal  right  invaded,  It  Is  gratuitous  to 
charge  fraud.  If  the  law  cannot  always 
protect  deserving  Judgment  creditors,  or 
If  courts  find  themselves  unable  to  afford 
the  desired  relief,  a  part  of  the  blame,  at 
least,  often  rests  with  the  victims  of  such 
misfortunes. 

There  Is  language  used  in  the  opinion 
rendered  in  this  case  that  is  liable  to  mis- 
construction, and  which  we  will  briefly 
explain.  It  Is  said  that,  if  either  of  the 
parties  to  this  contract  were  legally  gar- 
nlshable  at  the  suit  of  the  Judgment  cred- 
itor, the  court  below  was  correct  in  ex- 
cluding all  offers  of  proof  as  to  any  change 
made  In  its  terms  after  the  service  of  the 
garnishment  summons.  By  this  we  are 
not  to  be  understood  as  holding  that  par- 
ties, after  being  garnished,  are  deprived  of 
any  rights  which  they  had  before  as  to  the 
correction  of  errors  or  mistakes  arising 
out  of  the  transaction  creating  the  in- 
debtedness. The  service  of  the  process 
stops  or  suspends  the  right  of  the  debtor 
to  liquidate  his  indebtedness  as  he  could 
have  done  before  such  service,  but  does 
not  prevent  him  from  correcting  honestly 
and  in  good  faith  any  errors  or  mistakes 
discovered  to  exist  between  him  and  his 
creditor  as  to  the  amount  of  such  indebt- 
edness or  the  time  or  manner  of  its  pay- 
ment.  And  if  the  garnishee  has  a  right  to 
do  so,  be  certainly,  when  garnished,  has  a 
right  to  prove  it  upon  the  bearing.  In 
Justice  to  counsel  for  plaintiff  in  error  we 
must  say  that,  though  the  points  upon 
which  the  case  was  decided  were  not  very 
forcibly  pressed  in  theoral  argument,  they 
were  presented  in  the  court  below,  and  the 
adverse  rulings  of  that  court  are  properly 
assigned  as  grounds  of  error  In  this  court. 
The  legal  principles  involved  were  at  least 
constructively  raised,  and  we  can  dis- 
cover no  error  in  their  determination. 
For  the  reasons  stated  the  motion  for  a 
rehearing  must  be  denied. 

LEE,  McFIE,  and  SEEDS,  JJ.,  concur. 


(7  N.  M.  102) 

SWALLOW  v.  BAIN  et  al. 
(Supreme  Court  of  New  Mexico.    Feb.  28, 
1893.) 

Contract — Breach — Value  or  Stock—  Evidence. 

1.  Defendants  guarantied  that  corporate 
stock  owned  and  held  by  a  bank  was  worth  40 
cents  on  the  dollar,  per  share,  of  the  amount 
paid  in.  In  case  they  should  furnish  to  the 
bank  within  90  days  the  written  statement  of 
a  certain  person  that  the  stock  was  in  fact 
worth  the  amount  stated,  they  were  to  be  re- 
leased. The  statement  claimed  to  have  been 
sent  was  lost;  and  defendants,  in  order  to 

rve  its  contents,  offered  the  person  making 
who  testified  that,  the  statement  was  to  the 
effect  that  the  stock  had  no  market  value;  that 
the  writer  and  others,  who  were  directors  of 
the  corporation,  wore  about  to  bring  suit  to  re- 
cover assets  wrongfully  in  the  hands  of  other 
parties;  that  there  was  a  contest  between  cer- 
tain stockholders;  and  that  when  recovtu-y  was 
had,  of  which  they  were  certain,  the  assets 
would  be  worth  about  the  par  value  of  the 
stock.  The  opposing  testimony  was  that  the 
statement  contained  only  a  part  of  tho  above 
information;  that  the  writer  hoped  to  succeed, 
and,  in  case  of  success,  expected  the  stock  to 


be  worth  what  was  paid  np  on  It,  etc  H^d, 
that  there  was  no  such  positive  statement  as 
required;  and  that  it  was  error,  therefore,  in 
an  action  of  covenant  on  the  contract,  to  re- 
fuse to  direct  a  verdict  for  plaintiff. 

2.  Defendants  had  the  right,  under  their 
contract,  to  notify  the  bank  of  the  value  of 
the  stock  in  any  other  manner  than  by  the 
written  statement  provided  for.  Their  plea, 
however,  put  in  issue  the  question  merely  as 
to  whether  the  statement  so  provided  had  been 
furnished.  Held,  that  they  were  not  entitled 
to  show  that  the  bank  had  expressed  itself  as 
satisfied  with  the  statement  received,  but 
which  was  not  the  statement  alleged,  or  pro- 
vided for  in  the  contract. 

Error  to  district  court,  Socorro  coun- 
ty; W.  D.  Lee,  Judge. 

Action  by  George  R.  Swallow  against  • 
William  Bain  and  others.   Judgment  for 
defendants.   Plaintiff  brings   error.  Re- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  McFIE,  J. : 

This  was  an  action  of  covenant  brought 
to  the  November  term,  A.  D.  1888.  of  the 
district  court  sitting  in  the  county  of  So- 
corro, and  the  cause  was  tried  before  the 
court  and  a  jury  at  the  October  term,  A. 
D.  1889.  of  said  court.  The  plaintiff,  In  his 
declaration,  alleged  a  breach  of  covenant 
contained  In  the  following  written  obliga- 
tion, under  seal :  "This  agreement,  made 
on  this  5th  day  of  May,  1886,  by  and  be- 
tween John  Bain  and  Will  Bain,  of  the 
one  part,  and  the  First  National  Bank  of 
Socorro,  all  of  Socorro,  wituessetb  that, 
whereas  the  said  bank  has  become,  and 
now  Is,  the  owner  of  the  following  certifi- 
cates of  stock  of  the  Denton  Land  and 
Cattle  Company  of  Texas,  to  wit:  Onecer- 
tiheate  for  (175)  one  hundred  and  seventy- 
five  shares,  No.  2;  one  No.  71,  for  seventy 
shares;  one  No.  54,  for  fifteen  and  40/100 
shares.— each  shareof  the  par  value  of  one 
hundred  dollars  each,  which  stock  is  now 
owned  and  held  by  said  bank:  Now,  there- 
fore, in  consideration  that  John  W.  Terry 
has  purchased  the  interest  of  said  John 
Bain  and  Will  Bain  in  said  bank,  and  has 
assumed  certain  indebtedness  heretofore 
due  by  the  said  John  Bain  and  Will  Bain 
to  said  bank,  we,  the  said  John  Bain  and 
Will  Bain,  do  hereby  guaranty  to  said 
bank  that  the  said  stock  ubove  described 
and  hereto  attached  is  of  the  value  of  for- 
ty cents  on  the  dollar,  per  share,  on  the 
amount  paid  in  on  each  share;  and  we 
agree  that,  if  said  bank  Is  not  satisfied  by 
us  within  ninety  days  from  date,  that  said 
stock  is  of  the  value  of  forty  cents  on  the 
dollar,  as  above,  then  we  agree  to  make 
the  same  worth  that  sum  to  said  bank. 
If  said  bank  or  Its  officers,  within  ninety 
days  from  this  date,  are  furnished  with  a 
statement.  In  writing,  signed  by  the  cash- 
ier of  the  Exchange  National  Bank  at 
Denton,  Texas,  that  said  stock  is  worth 
and  of  the  value  of  forty  cents  on  the 
dollar,  as  above  provided,  then  such  state- 
ment, when  so  furnished,  shall  be  conclu- 
sive and  sufficient  satisfaction  to  said 
First  National  Bank  of  the  fact  that  said 
stock  is  of  the  vulue  of  forty  cents  on  the 
dollar,  as  herein  guarantied,  and  such 
statement,  when  so  furnished,  shall  oper- 
ate as  a  release  and  satisfaction  of  this 
guaranty,  and  this  guaranty  shall  be  de- 
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Hvered  up  and  canceled;  and  it  is  agreed 
that,  if  said  John  Bain  ur  Will  Bain,  or 
either  of  them,  shall  in  any  other  manner 
than  that  above  provided  satisfy  said 
bank  or  its  officers,  within  the  time  above 
provided,  that  said  stock  is  of  the  value 
of  forty  cents  on  the  dollar,  as  above, 
then  this  guaranty  shall  be  delivered  up 
and  canceled;  and  it  is  agreed  that,  if 
said  John  Balu  and  Will  Bain  shall  fail  to 
furnish  the  evidence  to  said  bank  of  the 
value  of  said  stock  in  same  manner  as 
above  provided,  then  they,  or  either  or 
both  of  them,  shall  become  and  are  made 
liable  under  this  guaranty  to  make  said 
stock  good  to  said  bank  to  the  extent  of 
forty  cents  on  the  dollar,  as  above.  Wit- 
ness our  bands  and  seals,  this  4th  day  of 
May,  1886.  John  Bain.  [Seal.]  Will  Bain. 
[Seal.]  John  W.  Terry,  Cash.  [Seal.] 
W.  H.  Moore,  Witness."  In  answer  to  the 
declaration,  the  defendants  filed  but  one 
plea,  which  was  verified,  and  is  as  fol- 
lows: "And  the  said  defendants,  by 
Warren  &  Fergusson,  their  attorneys, 
come  and  defend  the  wrong  and  injury 
when,  etc.,  and  say  that  the  plaintiff 
ought  not  to  have  his  aforesaid  action 
against  them,  the  defendants,  because 
they  say  that  they,  the  defendants,  did, 
within  ninety  days  from  the  date  of  the 
written  instrument  on  which  said  suit  is 
based,  satisfy  the  said  bank  that  said 
stock  was  of  the  value  of  fortj"  cents  on 
the  dollar,  per  share,  on  the  amount  paid 
In  on  each  share,  by  causing,  within  said 
ninety  days,  the  said  bank  and  its  officers 
to  be  furnished  with  a  statement.  In  writ- 
ing, signed  by  the  cashier  of  the  Exchange 
National  Bank  at  Denton,  Texas,  that 
said  stock  was  worth  and  of  the  value  of 
forty  cents  on  the  dollar,  as  above,  accord- 
ing to  the  form  and  effect  of  the  said  in- 
denture and  written  Instrument,  and  of 
the  said  covenant  by  the  defendants  in 
that  behalf  made  as  aforesaid,  and  of  this 
the  defendants  put  themselves  upon  the 
country,"  etc.  The  plaintiff  joined  Issue 
on  this  plea.  After  the  testimony  was 
heard,  the  plaintiff,  by  his  attorney,  moved 
the  court  to  instruct  the  Jury  to  find  for 
the  plaintiff,  but  the  motion  was  over- 
ruled. After  the  arguments  of  counsel 
were  heard,  and  the  court  had  instructed 
the  Jury,  the  Jury  rendered  the  following 
verdict,  In  favor  of  the  defendants:  "We, 
the  Jury,  find  for  the  defendants,  and  be- 
lieve that,  according  to  the  evidence, 
John  W.  Terry  did  receive  the  letter  that 
Mr.  Ponder  swore  to  have  written  on  the 
12th  or  13th  of  May.  We  believe  the  con- 
tract sued  on  by  the  First  National  Bank 
of  Socorro  was  furnished  with  statement 
in  writing  by  Mr.  Ponder,  of  the  Exchange 
National  Bank  of  Denton,  Texas.  We  be- 
lieve, according  to  evidence,  that  said 
stock  was  worth  forty  cents  on  the  dollar, 
per  share,  on  the  amount  paid  iu  on  each 
share  thereof.  N.  Castillo,  Foreman." 
Motion  for  new  trial  was  filed,  but  the 
same  was  not  disposed  of  until  the  May 
term,  A.  D.  1891,  of  said  court.  In  the 
meantime  the  county  or  Socorro,  which 
had  been  at  the  time  of  the  trial  a  part  of 
the  second  Judicial  district,  had  become 
attached  to  the  fifth  judicial  district,  and 
the  motion  for 'a  new  trial  was  heard  by 


the  judge  of  the  fifth  judicial  district,  and 
by  him  overruled  pro  forma.  The  case 
is  in  this  court  on  writ  of  error  sued  out 
by  the  plaintiff  below,  who  Beeks  a  re- 
versal of  thecause  for  alleged  errors  in  the 
trial  court,  to  which  exceptions  were 
taken  at  the  time,  and  are  preserved  In  the 
record. 

W.  B.  Childers,  for  plaintiff  in  error. 
Warren,  Ferguson  &  Bruner,  for  defend- 
ants in  error. 

McFIE.  J.,  (after  stating  the  facts.) 
But  one  issue  was  formed  by  the  pleadings 
In  the  court  below,  and  the  cause  was 
tried  upon  that  theory.  The  contract 
provided  that  "if  the  bank  or  its  officers, 
within  ninety  days  from  the  date  of  the 
contract,  were  furnished  with  a  statement. 
In  writing,  signed  by  the  cashier  of  the 
Exchange  National  Bank  of  Denton,  Tex- 
as, that  the  said  stock  is  worth  and  of  the 
value  of  forty  cents  on  the  dollar,  as 
above  provided,  then  such  statement, 
when  so  furnished,  shall  be  conclusive 
and  sufficient  sntisf action  to  said  First 
National  Bank  of  the  fact  that  said  stock 
is  of  the  value  of  forty  cents  on  the  dollar, 
as  herein  guarantied,  and  such  statement, 
when  furnished,  shall  operate  as  a  release 
and  satisfaction  of  this  guaranty,  and 
this  guaranty  shall  be  delivered  up  and 
canceled."  The  defendants  plead  perform- 
ance in  a  particular  manner.  By  their 
plea  they  say .  "The  defendants  did  with- 
in ninety  days  from  the  date  of  the  writ- 
ten instrument  on  which  said  suit  Is  based 
satisfy  the  said  bank  that  the  said  stock 
was  of  the  value  of  forty  cents  ou  the  dol- 
lar, per  share,  on  the  amount  paid  in  on 
each  share,  by  causing,  within  said  ninety 
days,  the  said  bank  and  its  officers  to  be 
furnished  with  a  statement,  in  writing, 
signed  by  the  cashier  of  the  Exchange  Na- 
tional Bank  at  Denton,  Texas,  that  said 
stock  was  worth  and  of  the  value  of  forty 
cents  on  the  dollar,  as  above,  according 
to  the  form  and  effect  of  said  indenture 
and  written  instrument."  The  defend- 
ants, by  this  plea,  assumed  the  burden 
of  proof.  Upon  the  trial  in  the  court  be- 
low, the  fact  was  developed  that,  while 
the  cashier  of  the  Exchange  National 
Bank  of  Denton,  Tex.,  had  furnished  John 
W.  Terry,  cashier  of  the  First  National 
Bank  of  Socorro,  (or  claimed  to  have 
done  so.)  by  inclosiug  a  statement  in  an 
envelope,  and  committing  it  to  the  mail, 
on  or  about  the  middle  of  May,  1886,  the 
original  statement  was  lost,  and  could 
not  be  produced  In  evidence  upon  the 
trial.  Thereupon  the  court  permitted  sec- 
ondary evidence  to  be  introduced  and  go 
to  the  jury  as  to  the  contents  of  the  state- 
ment. At  the  conclusion  of  the  testimony, 
plaintiff,  by  his  attorney,  requested  the 
conrc  to  instruct  the  Jury  to  find  for  the 
plaintiff,  upon  the  ground  that  the  defend- 
ants had  failed  to  prove  a  compliance 
with  the  terms  of  the  sealed  obligation  by 
furnishing,  within  90  days  from  the  date 
of  the  instrument,  a  statement,  in  writ- 
ing, signed  by  the  cashier  of  the  Exchange 
National  Kank  of  Denton,  Tex.,  that  said 
stock  was  worth  and  of  the  value  of  40 
cents  on  the  dollar,  per  share,  of  the 
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amount  paid  in  on  each  share.  The  court 
refused  to  so  instruct  the  jury,  and  the 
cause  proceeded  to  a  verdict  in  favor  of 
the  defendants.  This  action  of  the  court 
in  refusing  to  instruct  the  jury  to  find  for 
the  plaintiff  is  assigned  for  error,  and  we 
will  proceed  to  examine  that  assignment. 

It  is  clear  that,  if  the  statement  in  writ- 
ing required  by  the  contract  was  not  fur- 
nished the  First  National  Bank  of  Socorro 
or  its  officers  within  the  rime  agreed  upon, 
under  the  pleadings  in  this  case  the  plain- 
tiff would  be  entitled  to  Judgment  upon 
a  mere  production  of  the  contract,  Inas- 
much as  the  contract  providlngfor  the  lia- 
bility of  the  defendants  was  In  writing, 
and  was  admitted  by  the  defendants. 
This  contract  provided  that  the  First 
National  Hank  of  Socorro  or  its  officers, 
should,  within  90  days,  be  furnished  with  a 
statement,  in  writing,  signed  by  the  cash- 
ier of  the  Exchange  National  Bank  of  Den- 
ton, Tex.,  that  said  stock  is  worth  and  of 
the  value  of  40  cents  on  the  dollar,  per 
share,  A  the  stock  paid  in.  and  the  de- 
fendants'guaranty  was  that  this  should 
be  done.  There  were  no  conditions  at- 
tached to  this  provision  of  the  contract. 
The  contract  required  that  statement  to 
be  made  in  writing,  within  90  days  from 
the  date  of  the  contract,  and  that  It 
should  positively  state  that  the  stock  was 
worth  and  of  the  value  of  40  cents  on  the 
dollar.  It  was  to  he  made  by  a  particular 
person,— the  cashier  of  the  Exchange  Na- 
tional Bank  of  Denton,  Tex. ;  and,  If  the 
same  was  furnished,  it  was  to  be  conclu- 
sive, and  a  satisfaction  to  the  First  Na- 
tional Bank  of  Socorro,  and,  of  course,  to 
the  plain  tiff,  who  held  under  said  bank, 
of  the  fact  stated,— that  the  stock  was  of 
the  value  of  40  cents  on  the  dollar;  and  a 
breach  of  the  contract  and  liability  under 
it,  so  far  as  the  case  made  by  the  plead- 
ings is  concerned,  could  only  be  avoided 
by  furnishing  the  required  statement  with- 
in the  time  stated.  Now,  let  us  examine 
the  evidence  to  see  whether  the  statement 
was  or  was  not  furnished.  The  defendants 
offered  William  A.  Ponder,  who  was  at 
the  time  cashier  of  the  Exchange  Nation- 
al Bank  of  Denton,  Tex.,  as  a  witness 
to  prove  that  he  sent  the  statement  re- 
quired by  the  contract  to  John  W.  Terry, 
cashier  of  the  First  National  Bank  of  So- 
corro, N.  M.  As  to  the  contents  of  the 
statement  forwarded  by  him  to  Mr.  Terry 
about  the  middle  of  May,  1886,  Mr.  Pon- 
der testified  as  follows:  "1886,  I  wrote  to 
John  W.  Terry,  cashier  of  the  First  Na- 
tional Bank  of  Socorro,  N.  M.,  that  there 
bad  been  no  sales  of  stock  of  the  Denton 
Land  Sc.  Cattlo  Company  of  late,  and  that 
there  was  no  market  valuefor  same;  that 
I,  with  others,  had  been  duly  elected  offi- 
cers of  the  Denton  Laud  &  Cattle  Com- 
pany, and  that  we  were  about  to  bring 
suit  to  recover  some  assets  that  were 
wrongfully  in  the  bands  of  other  par- 
ties; that  there  was  a  contest  betwean  the 
Denton  stockholders  and  the  Dallas;  that 
the  stock,— that  v*e  would  recover  that 
stock;  that  the  assets  of  the  company 
were  worth  about  the  par  value  of  the 
stock ;  and  that  it  was  necessary  that  he 
should  either  be  represented  In  person  or 
by  an  attorney;  and  that  I  therefore  ad- 


vised that  he  be  represented  by  an  attor- 
ney. [Signed]  Respectfully,  W.  A.  Pon- 
der, Cashier."  Mr.  Ponder  was  further 
examined  as  to  the  statement  which  he 
claimed  to  have  sent  by  mail  to  Mr.  Ter- 
ry, and  testified  as  follows:  "Question. 
Did  you  not  state  in  your  letter  to  Mr. 
Terry  that  you  were  about  to  bring  suit 
to  recover  some  assets  of  the  company? 
Answer.  I  did.  Q.  To  recover  some  assets 
of  the  company's  of  other  parties,  and 
that  you  would  recover  in  that  suit,  and 
that  the  assets  were  worth  the  par  value 
of  the  stock,— that  is  what  you  say  you 
wrote?  A.  No,  sir;  I  said,  'About  the. 
par  value:'  I  did  not  say,  'The  par  value.' 
Q.  And  whether  or  not  they  were  worth 
7ti%  per  cent,  would  depend  upon  recovery 
in  that  suit  to  which  you  referred?  A. 
Yes,  sir.  Q.  When  you  wrote  to  him  that 
you  would  recover  in  that  suit,  you  were 
relying  upon  your  own  Judgment  and  ad- 
vice of  counsel?  A.  I  was  relying  upon 
my  counsel,  and  other  information.  Q. 
You  say  that  you  wrote  to  Mr.  Terry  that 
the  assets  were  worth  the  par  value  of 
thestock  if  you  recovered  in  that  suit,  and 
that  you  would  recover,  when,  as  a  mat- 
ter of  fact,  upon  your  investigation,  you 
had  only  found  them  to  be  worth  76#  per 
cent.?  A.  I  wrote  to  Mr.  Terry  that, 
when  we  recovered,  the  stock  would  be 
about  par,  not  par.  Q.  That  it  would  be 
about  par;  you  didn't  write  to  him  that 
it  was  par?  A.  No,  sir.  Q.  I  asked  you 
about  the  stock.  A.  I  wrotehlm  that  the 
stock  based  on  the  assets  was  worth 
about  par.  Q.  That  Is,  when  recovery 
was  made  in  that  suit,  If  recovery  was 
made?  A.  I  don't  think  I  used  'if,'  when 
recovery  was  made;  recovery  wascertatn. 
Q.  That  is,  when  you  recovered,  it  would 
be  worth  about  par?  A.  Yes,  sir.  Didyou 
recover  within  ninety  days  from  the  4th  of 
May,  1886?  A.  No,  sir;  we  sold  out  on 
the  31st  of  May,  and  were  no  longer  inter- 
ested in  the  company.'*  He  further  testi- 
fied: **Q.  The  assets  of  this  company 
were  in  the  hands  of  these  Dallas  parties 
at  the  time  you  were  talking  about  bring- 
ing this  suit?  A.  No, sir.  Q.  Where  were 
they?  A.  There  was  a  dispute  of  the  pos- 
session between  ourselves.  We  both  were 
In  charge  of  it.  Q.  Both  were  in  charge? 
A.  Yes,  sir.  Q.  Had  there  been  any  sale 
'or  any  kind  of  pretended  sale  or  mortgage 
or  other  incumbrance  in  the  nature  of  a 
mortgage  under  which  these  people  in 
Dallas  had  claimed  to  have  bought  this 
property  in  at  the  time?  A.  Yes,  sir.  Q. 
And  they  were  claiming  to  hold  it  under 
that  sale?  A.  Yes,  sir.  Q.  And  you  were 
claiming  that  the  sale  was  irregular,  and 
that  you  had  a  right  to  set  it  aside,  were 
you  not?  A.  It  was  a  fraudulent  sale. 
Q.  I  am  not  asking  you  what  It  was. 
A.  We  claimed  it  was  fraudulent.  We 
claimed  it  was  a  fraudulent  sale  from  tiie 
president  of  the  company  to  himself,  under 
a  fictitious  mortgage.  Q.  And  that  sale 
Included  all  the  assets  of  thecompany,  did 
It  not?  A.  I  do  not  think  it  did.  Q. 
Well,  the  greater  portion  of  them?  A. 
No,  sir.  Q.  You  figured  the  nssets  upon 
the  basis  of  76%  per  cent,  if  that  suit  was 
wou, — you  said  this  morning?  A.  No, 
sir;  I  said"  when."  Q.  When  it  was  won? 
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A.  Yes,  air.  Q.  If  yon  prefer M when"  to 
"If,"  yuu  figured  it  would  be 76Jf  percent, 
when  it  was  won?  A.  I  prefer  it  because 
we  were  sanguine  of  setting  tbe  sale 
aside. "  Mr.  Ponder,  being  the  party  who 
was  to  furnish  tbe  statement,  was  the 
only  witness  wbo  testified  aa  to  the  con- 
tents of  the  statement  sent  to  Mr.  Terry 
on 'behalf  of  the  defendants.  Mr.  Terry 
was  put  upon  the  stand  as  a  witness  for 
tbe  plaintiff,  and  be  was  asked  if  he  had 
received  a  letter  from  Mr.  Ponder  contain- 
ing the  statements  to  which  Mr.  Ponder 
testified,  and  Mr.  Terry  answered:  44 1 
never  received  any  letter  containing  all 
that  information.  I  received  a  letter 
from  Mr.  Ponder  containing  a  portion  of 
it."  Being  asked  as  to  the  contents  of 
tbe  letter  or  statement  received  from  Mr. 
Pouder.  Mr.  Terry  testified  as  follows: 
"The  letter  which  I  received  from  Mr.  Pon- 
der was,  In  substance,  as  follows:  'John 
W.  Terry,  Cashier,  Socorro,  N.  M.;'  and, 
after  acknowledging  the  receipt  of  tbe 
letter :  *  The  Denton  Land  &  Cattle  Com- 
pany's stock  has  no  present  cash  value. 
The  company  is  in  litigation.  Tbe  Don  ton 
stockholders  have  brought  suit  to  recover 
their  Interests,  and  we  advise  you  to  join 
them  in  the  suit.  We  hope  to  succeed, 
and,  in  case  of  success,  weexpect  tbestock 
to  be  worth  what  was  paid  up  on  it.'" 
From  this  testimony  it  Is  clear  that  the 
statement  furnished  by  the  cashier  of  the 
Exchange  National  Bank  of  Denton,  Tex., 
was  not  such  a  statement  as  the  contract 
required  to  be  furnished  to  the  First  Na- 
tional Bank  of  Socorro  or  its  officers.  It 
Is  true,  the  statement,  according  to  the 
testimony,  purported  to  state  the  assets 
of-  the  company  to  be  worth  more  than 
40  cents  on  the  dollar,  per  share,  of  tbe 
value  of  the  stock  paid  in,  but  the  testi- 
mony shows  that  the  value  of  the  assets 
so  stated  was  based  upon  the  recovery  of 
property  or  its  value  by  virtue  of  litiga- 
tion. There  was  no  positive  statement 
that  tbe  stock  was  worth  or  of  the  value 
of  40  cents  on  tbe  dollar,  as  required  by 
the  contract,  and  the  plaintiff  wan  not 
required  to  accept  a  statement  of  value  de- 
pendent upon  tbe  result  of  litigation.  Ac- 
cording to  tbe  testimony  of  the  witness 
Ponder,  the  stock  had  no  cash  value,  and 
it  appears  further  from  his  testimony  that 
there  was  no  recovery  of  property  within 
the  90  days  specified,  that  would  tend  to 
establish  a  cash  value  of  said  stock.  Tbe 
requirements  of  the  contract  as  to  this 
statement  were  not  met,  so  far  as  the  tes- 
timony shows:  but,  If  any  statement  at 
all  was  furnished,  it  was  one  dependent 
upon  contingencies,  that  the  contract  did 
not  provide  for.  This  was  all  the  evi- 
dence, substantially,  in  tbe  case  that  was 
pertinent  to  the  issue  formed  by  tbe 
pleadings.  There  was  evidence  as  to  the 
fact  that  Mr.  Terry  had  admitted  that 
he  had  received  a  statement,  and  was  sat- 
isfied with  it.  This  Mr.  Terry  denied:  but, 
however  that  may  be,  the  contract  pro- 
vided that,  if  that  statement  in  writing 
was  furnished,  it  was  to  be  conclusive, 
and  a  discbarge  of  the  guaranty  of  the 
defendants.  Therefore  it  is  immaterial 
whether  Mr.  Terry  expressed  himself  satis- 
fied or  not,  under  defendants'  plea. 


Tbe  sole  question  pnt  in  issue  by  tbe  de- 
fendants', plea  was  whether  or  not  the 
statement  provided  for  iu  the  con  tract  had 
been  furnished.  There  is  a  provision  in 
the  contract  to  tbe  effect  that  tbe  defend- 
ants should  have  a  right  to  satisfy  tbe 
bank  or  its  officers  in  any  other  manner 
than  by  the  written  statement  above 
referred  to,  that  tbe  stock  is  of  the  value 
of  40  cents  on  tbe  dollar,  that  the  guaran- 
ty shall  be  delivered  up  and  canceled;  bat 
no  Issue  was  raised  by  tbe  plea  as  to  this 
provision  of  tbe  contract,  and  hence  testi- 
mony referring  to  means  used  by  the  de- 
fendants to  satisfy  the  bank  or  its  officers 
other  than  by  tbe  statement  alleged  to 
have  been  furnished  by  the  plea,  and  pro- 
vided for  in  the  contract,  is  not  material 
to  the  issues  made  in  this  case,  and  can- 
not be  considered.  It  follows,  then,  that 
there  was  no  evidence  upon  which  a  ver- 
dict for  the  defendants  could  rest.  Tbat 
being  true,  It  would  become  tbe  duty  of 
the  court  to  set  aside  a  verdict  rendered 
for  the  defendants  in  the  case,  on  motion 
being  made  to  that  effect.  In  such  case 
tbe  instructions  asked  for  by  tbe  plaintiff 
should  have  been  given  by  tbe  court,  and 
It  was  error  to  refuse  it.  Candelaria  v. 
Railroad  Co.,  (N.  M.)  27  Pau.  Rep.  497; 
Railroad  Co.  v.  Houston,  96  D.  8.  687; 
Hchofleld  v.  Railway  Co.,  114  0.  S.  619,  5 
Sup.  Ct.  Rep.  1125;  Railroad  Co.  v.  Jones, 
95  U.  8.  439;  North  Pennsylvania  R.  Co. 
v.  Commercial  Nat.  Bank.  123  U.  S.  727,  8 
Sup.  Ct.  Rep.  266.  It  is  not  necessary  for 
us  to  consider  otber  assignments  of  error 
in  this  case.  The  assignment  sustained 
works  a  reversal  of  the  case,  and  the  Judg- 
ment of  the  court  below  will  be  reversed, 
and  tbe  cause  remanded  to  the  lower 
court,  with  instructions  to  award  plain- 
tiff a  new  trial,  and  proceed  in  accordance 
with  this  opinion. 

O'BRIEN,  C.  J.,  and  SEEDS  and  FREE- 
MAN, JJ.,  concur. 


(7  N.  M.  89) 
CORTESY  v.  TERRITORY. 
(Supreme  Court  of  New  Mexico.  Feb.  27, 
1893.) 

Intoxicating  Liquors  —  S us dat  Salbs— Ambnd- 
mrxt  or  Statute—  Constructiox. 

1.  Comp.  Laws  1884,  §  933,  provided  that 
any  person  found  on  Sunday  engaged  in  "sell- 
ing *  *  •  liquors,  or  any  other  kind  of 
property,"  or  ''engaged  in  any  labor,  except 
works  of  necessity,  charity,  or  mercy,"  should 
be  punished.  Laws  1887,  c.  20,  amended  sec- 
tion 933,  inter  alia,  by  omitting  the  words 
"selling  *  *  *  liquors,  or  any  other  kind  of 
property,"  and  imposed  the  penalty  on  any  one 
found  on  Sunday  "engaged  iu  any  labor,  ex- 
cept works  of  necessity,  charity,  or  mercy." 
Held,  that  a  person  selling  liquor  was,  notwith- 
standing the  omission,  engaged  in  labor,  within 
the  meaning  of  the  amendment  O'Brien,  C. 
J.,  dissenting. 

2.  A  statute  expressed  as  amending  a  for- 
mer statute  so  as  "to  read  as  follows,"  and  con- 
taining a  clause  repealing  all  laws  and  parts  of 
laws  in  conflict  therewith,  is  not  to  he  con- 
strued as  in  pari  materia  with  the  displaced 
legislation,  but  independently. 

Motion  for  rehearing.  Overruled. 
For  former  report,  see  30  Pac.  Rep.  947. 
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LEE,  J.  The  statute  for  the  observance 
of  the  Sabbath,  prior  to  the  amendment 
of  1887,  provided  that  "any  person  or  per- 
sona who  should  be  fonnd  ou  the  first  day 
of  the  week,  called  Sunday,  engaged  In 
any  games,  or  sport, or  horse  racing,  cock- 
fighting,  dancing,  or  la  any  other  manner 
disturbing  any  worshiping  assembly  or 
private  family,  or  in  buying  or  selling 
goods,  wares,  or  merchandise,  chattels  or 
liquors,  or  any  other  kind  of  property, 
•  *  •  or  engaged  In  any  labor,  except 
works  of  necessity,  eh  a  rity,  or  mercy,  shall 
be,"  etc.,  which  provisions  were  subject 
to  a  proviso  that  it  did  not  apply  to  ferry- 
boats, livery  stables,  hotels,  restaurants, 
and  that  butchers  and  bakers  were  al- 
lowed to  keep  their  establishments  open, 
to  sell  meat  and  bread,  but  not  to  sell 
liquor  or  other  merchandise,  and  apothe- 
caries  to  sell  drags  and  medicines, surgical 
instruments  and  medical  apparatus,  but 
not  other  articles.  In  1887  the  act  was 
amended  by  striking  out  the  words,  "or 
in  buying  or  selling  any  goods,  wares,  or 
merchandise,  or  auy  other  kind  of  proper- 
ty," and  also  the  proviso,  and  leaving  the 
act  now  In  force  as  follows:  "Section  1. 
That  section  933of  the  Revised  Statutes  of 
the  year  1884  be.  and  the  same  is  hereby, 
amended  to  read  as  follows:  Any  person 
or  persons  who  shall  be  found  on  the  first 
day  of  the  week,  called  Sunday,  engaged 
in  any  sports,  or  in  horse  racing,  cock- 
fighting,  or  in  any  other  manner  disturb- 
ing any  worshiping  assembly  or  private 
family,  or  attending  any  public  meeting 
or  public  exhibition,  except  for  religious 
worship  or  instruction,  or  engaged  in  any 
labor,  except  works  of  necessity,  charity, 
or  mercy,  shall  be  punished  by  a  fine  not 
exceeding  fifteen  dollars,  nor  less  than  five 
dollars,  or  Imprisonment  in  the  county  Jail 
for  not  more  than  fifteen  days,  nor  less 
than  five  days,  in  the  discretion  of  the 
court,  upon  conviction  before  any  district 
court.  Sec.  2.  All  fines  collected  under  this 
act  to  be  applied  to  the  school  funds  of 
the  district  in  which  the  offense  is  commit- 
ted. It  shall  be  the  duty  of  any  sheriff 
collecting  said  fine  to  pay  the  same  to  the 
county  treasurer,  to  the  credit  of  the 
school  district  of  the  county  in  which  the 
said  offense  was  committed,  within  thirty 
days  after  collecting  said  fine,  and  take 
his  receipt  therefor.  Sec.  3.  All  acts,  or 
parts  of  acts,  in  conflict  herewith  are  now 
hereby  repealed.  Sec.  4.  This  act  to  take 
effect,  and.  be  in  force,  from  and  after  its 
passage." 

It  is  contended  on  behalf  of  the  plaintiff 
in  error  that  the  legislature,  by  omitting 
and  leaving  out  of  the  amendment  the 
words, "or  in  buying  or  selling  any  goods, 
wares,  or  merchandise,  chattels  or  liquors, 
or  any  other  kind  of  property, "  thereby 
thi«  class  of  business  or  labor  Is  not  to  be 
included,  or  intended  to  be  included,  In  the 
words,  "or  engaged  in  any  labor,  except 
works  of  necessity,  charity,  or  mercy," 
which  remain  in  the  act  as  amended:  and 
counsel  rely  upon  the  case  of  Reicbe  v. 
Sm.vthe,18  Wall.  162,  as  authority  in  point. 
That  case  is  one  which  arose  under  the 
revenue  laws.  An  act  of  1861  exempted 
from  duty  animals  of  all  kinds ;  birds,  sing- 
In*;  or  other;  and  land  and  waterfowl; 


and  afterwards,  In  1866,  an  act  was  passed 
which  levied  a  duty  of  20  per  cent,  on  all 
horses,  mules,  cattle,  sheep,  hogs,  aud 
other  living  animals;  and  it  was  held  in 
that  ease  that  birds  were  not  included  in 
the  term,  "other  living  animals, "  used  in 
the  later  act,  for  the  reason  that  congress 
had  used  the  term  "animals"  in  the  for- 
mer and  earlier  act  In  a  restricted  sense, 
distinct  from  "birds the  court  holding 
that  the  later  act  referred  to  animals  as  a 
class,  and  therefore  it  was  not  antagonis- 
tic to  the  former,  so  far  as  birds  were  con- 
cerned, and  did  not  repeal  It  by  implica- 
tion. Both  acts  remained  In  full  force,  so 
far  as  the  later  did  not  conflict  with  the 
earlier,  and  are  In  pari  materia,  and  were 
so  construed  by  the  court.  It  was  to  be 
determined  in  that  case  bow  far  the  later 
act  was  repugnant  to  the  earlier,  and  the 
court  found  that  the  later  one  only  Includ- 
ed domestic  quadrupeds,  and  that  all  other 
animals,  not  ejusdem  generis  with  horses, 
mules,  cattle,  sheep,  and  hogs,  were  ex- 
empt under  the  first  act,  which  still  was 
In  force.  In  the  case  under  consideration 
the  same  questions  are  not  involved,  and 
the  principles  applicable  to  It  are  entirely 
different.  In  this  case  the  court  is  not 
called  upon  to  reconcile  the  meaning  of 
two  conflicting  statutes,  but  to  construe 
an  amendment  wherein  It  is  provided,  "to 
read  as  follows,"  repealing  all  acts  and 
parts  of  acts  In  conflict  with  it;  and  as 
was  said  in  Steamship  Co.  v.  Jollffe,  2 
Wall.  458,  the  new  act  took  effect  simul- 
taneously with  the  repeal  of  the  old  act. 
Its  provisions  may  therefore  more  proper- 
ly be  said  to  besubstituted  in  the  place  of, 
and  tocontinne  in  force,  with  modifica- 
tions, the  provisions  of  the  original  act, 
rather  than  to  have  abrogated  and  an- 
nulled them.  As  stated  in  Sutherland  on 
Statutory  Construction:  "The  amend- 
ment was  practically  a  revision  of  the  act. 
A  revision  of  statutes  implies  a  re-exam- 
ination of  them.  The  word  is  applied  to  a 
restatement  of  the  law  in  a  corrected  or 
improved  form.  The  restatement  may  be 
with  or  without  material  change.  A  revi- 
sion is  intended  to  take  the  place  of  the 
law  as  previously  formulated.  By  adopt- 
ing it.  the  legislature  say  the  same  thing, 
In  effect,  as  when  a  particular  section  is 
amended  by  the  words,  'so  as  to  read  as 
follows.'  The  revision  is  a  substitute.  It 
displaces  and  repeals  the  former  law,  as  it 
stood,  relating  to  the  MUbjects  within  its 
purview.  Whatever  of  the  old  law  is  re- 
stated in  the  revised  act  is  continued  in 
operation,  as  it  may  operate  in  the  con- 
nection in  which  it  is  re-enacted."  Sec- 
tion 154.  It  has  been  held  in  a  great  num- 
ber of  cases  that  where  a  provision  in  an 
act  is  amended  by  the  form,  "to  read  as 
follows,"  the  Intention  Is  manifest  to  make 
the  provision  following  a  substitute  for 
the  old  provision,  and  to  operate  exclu- 
sively In  its  place;  that  it  is  intended  to 
prescribe  the  only  rale  to  govern.  U.  S.  v. 
Barr,  4  Sawy.  254;  U.  S.  v.Tynen.ll  Wall. 
95;  Knox  v.  Baldwin,  80  N.  Y.  610;  Good- 
no  v.  Oebkosb,  81  Wis.  127;  Suth.  St. 
Const.  §155.  And  it  has  been  said  the  best 
rule  by  which  to  arrive  at  the  meaning 
and  intention  of  a  law  is  to  abide  by  the 
words  which  the  lawmaker  has  used.  U. 
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S.  v.  Warner,  4  McLean,  463;  U.  S.  v.  Ir- 
win, 5  McLean,  178.  An  alteration  in  the 
phraseology,  or  the  omission  or  addition 
of  words,  in  the  revision  of  a  statute,  does 
not  necessarily  alter  the  construction  of 
an  act,  or  imply  an  intention  to  do  so. 
Croswell  v.  Crane,  7  Barb.  191.  As  ex- 
pressed by  Endlich  on  the  Interpretation 
of  Statutes,  (section  378:)  "The  presump- 
tion of  a  change  of  intention  from  a  change 
of  language,  of  no  great  weight  in  the  con- 
struction of  any  documents,  seems  entitled 
to  less  weight  in  the  construction  of  stat- 
utes than  in  any  other  case;  for  thevaria- 
tlon  is  often  to  be  accounted  for,  not  only 
by  mere  desire  of  improving  the  graces  of 
style,  and  of  avoiding  the  repeated  use  of 
the  same  words,  but  from  the  circum- 
stance that  acts  are  often  compiled  from 
different  sources;  and.  further,  from  the 
alterations  and  additions  from  various 
bands  which  they  undergo  in  their  prog- 
ress through  parliament."  Section  379. 
"It  has  been  seen  that  the  change  of  lan- 
guage in  the  later  of  two  statutes  on  the 
same  subject  has  sometimes  the  effect  of 
repealing  tho  earlier  provision  by  implica- 
tion; but  In  those  cases  the  change  was 
too  significant  of  a  changed  intention  to 
save  the  earlier  act  even  from  the  form  of 
a  repeal,  which  is  not  favored  in  judicial 
interpretation.  The  change  would  make 
no  difference  in  the  sense,  when  the  omit- 
ted words  of  the  earlier  enactment  were 
unnecessary."  It  is  only  when  "an  omis- 
sion in  the  later  act  of  words  used  in  the 
earlier  one,  and  not  supplied  by  any  nat- 
ural sense  of  words  employed."  Section 
384,  Id.  Even  when  the  omitted  words 
were  material  to  the  sense,  but  might  be 
implied,  the  omission  would  not,  in  itself, 
be  considered  material.  It  was  held  In  the 
case  of  Ford  v.  Ford,  143  Mass.  577,  10  N. 
E.  Rep.  474,  where  an  act  permitting  di- 
vorce on  the  ground  of  desertion  required 
that  the  desertion  be  without  the  consent 
of  the  party  deserted,  and  a  later  act 
omitted  those  words,  that  they  were  im- 
plied in  the  phrase  "deserted."  But  the 
second  act  will  not  operate  as  a  repeal 
merely  because  it  may  repeat  some  of  the 
provisions  of  the  first  one,  and  omit  others, 
or  add  new  provisions.  Barnard  v.  Dis- 
trict of  Columbia,  127  U.S.  409,  8  Sup.  Ct. 
Rep.  1202. 

Therefore,  the  presumption  does  not 
arise  that  the  legislature  intended  to  re- 
peal the  offense  expressed  in  those  words, 
but  Intended  that  the  offense  expressed  by 
them  should  continue,  as  modified  by  the 
language  used  in  the  amended  act.  Nor. 
do  I  think  the  rule  contended  for,  that, 
for  the  purposes  of  ascertaining  the  legis- 
lative intent,  repealed  statutes  are  in  pari 
materia  with  a  statute  in  force.  We  do 
not  think  that  the  weight  of  authority 
ever  went  to  that  extent.  We  find  it  thus 
laid  down:  "But  an  act  of  parliament, 
when  repealed,  must  be  considered  as  if  it 
never  existed.  A  doubt  has  been  felt  bow 
a  subsequent  statute  can  he  takeu  to  be 
incorporated  with  such  an  act,  not  in 
esse  or  in  fuisse,  and  if  the  act,  not  a  sub- 
sisting act,  may  be  referred  to  to  assist  in 
the  construction  of  another  act  upon  the 
same  subject,  yet  how  can  an  act  that  is 
supposed  to  never  have  existed  be  said  to 


be  in  pari  materia  .with  any  other  act. 
The  theory  was  denominated  by  Lord 
Mansfield  as 'shocking.'"  Potter,  Dwar. 
St.  p.  191.  But,  whatever  the  rule  may 
have  been  in  different  cases,  they  have  all 
been  subject  to  the  following,  which  is 
clearly  applicable  to  this:  "Where  the 
last  statute  is  complete  in  itself,  and  in- 
tended to  prescribe  tho  only  rule  to  be  ob- 
served, it  will  not  be  modified  by  the  dis- 
placed legislation,  as  laws  in  pari  mate- 
ria. "  Suth.  St.  Const.  §  286.  And  this 
rule  applied  where  the  repeal  was  by  im- 
plication only.  But  where  there  has  been 
an  amendment  to  an  act  expressed  "to 
read  as  follows,"  with  the  repealing  clause 
of  all  laws  and  parts  of  laws  in  conflict 
with  it,  yet  that  the  former  or  repealed 
act  should  be  construed  by  the  court  to 
still  be  incorporated  into  the  amended  act 
so  as  to  modify, limit,  or  restrict  the  plain 
meaning  of  the  language  used  by  the  law- 
makers, so  as  to  make  it  a  repealing  stat- 
ute, I  do  not  find  supported  by  the  au- 
thorities. On  the  contrary,  amendatory 
acts  should  not  receive  a  forced  construc- 
tion to  make  them  repealing  statutes. 
Lucas  Co.  v.  Chicago.  B.  &  Q.Ry.  Co.,  07 
Iowa,  541,  25  N.  W.  Rep.  769.  In  the  case 
of  U.  S.  v.  Bowen.  100  U.  S.  508,  it  is  said : 
"The  Revised  Statutes  must  be  treated  as 
the  legislative  declaration  of  the  statute 
laws  on  the  subject  which  they  embrace. 
When  the  meaning  is  plain,  courts  cannot 
look  to  statutes  which  have  been  revised 
to  see  whether  congress  erred  in  the  re- 
vision. *  •  *  But,  when  it  becomes 
necessary  to  construe  language  in  the  re- 
vision which  leaves  a  substantial  doubt 
as  to  its  meaning,  the  original  statute 
ma3'  be  resorted  to  for  the  purpose  of  as- 
certaining that  meaning."  Some  of  the 
law  writers  have  referred  to  this  decision 
as  laying  down  a  rule  of  construction 
peculiar  to  that  which  is  to  be  applied  to 
the  construction  of  the  United  States  Re- 
vised Statutes.  But  in  the  case  of  Myer 
v.  Car  Co.,  102  D.  S.  1,  that  court,  In  an 
opinion  by  Chief  Justice  Waite,  affirmed 
the  rule,  saying  it  was  applicable  in  the 
construction  of  the  statutes  of  Iowa.  It 
therefore  becomes  a  rule  of  construction, 
of  statutes  generally  by  that  court,  which 
Is  an  authority  binding  upon  us.  There- 
fore, the  act  of  the  legislature,  as  revised 
and  amended  by  them,  must  be  accepted 
as  the  law  upon  the  subject  embraced 
within  it  at  the  time  the  amended  or  re- 
vised act  went  Into  force;  and  .we  can  on- 
ly look  to  the  repealed  act  to  Interpret 
anything  in  which  there  is  a  substantial 
doubt  as  to  the  meaning  of  the  language 
used.  If  there  is  any  doubt  as  to  the  lau- 
guuge  of  the  act.it  is  as  to  whether  selling 
of  liquor  is  intended  to  be  included  in  the 
term  of  "any  labor."  By  recurring  to  the 
original,  we  find  it  wa«  specifically  includ- 
ed in  the  act,  and  that  intention  must  be 
carried  Into  the  amended  act,  without  it 
Bhould  clearly  appear  that  the  legislature 
intended  tbecontrary ;  the  law  being  thus 
stated  by  Sedgwick,  St.  &  Const.  Law, 
365:  "So,  upon  a  revision  of  statutes,  a 
different  interpretation  is  not  to  be  given 
to  them,  without  some  substantial  change 
of  phraseology,— some  change  other  than 
what  may  have  been  necessary  to  abbre- 
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vlate  the  form  of  the  law."  The  supreme 
court  of  the  Uuited  Status  has  held  to  the 
same  effect.  Peonock  v.  Dialogue,  2  Pet. 
1;  McDonald  v.riovey.llO  U.S.  619,  4  Sap. 
Ct.  Rep.  142.  Vattel's  first  general  maxim 
of  Interpretation  Is  that  "It  is  not  allow- 
able to  interpret  what  has  no  need  of  in- 
terpretation" and  continues:  "When  a 
deed  is  worded  in  cleur  and  precise  terms, 
— when  its  meaning  is  evident,  and  leads 
to  no  absurd  conclusion,— there  can  be  no 
reason  for  refusing  to  admit  the  meaning 
which  such  deed  naturally  presents.  To 
go  elsewhere  in  search  of  conjectures,  in 
order  to  restrict  or  enlarge  it,  is  but  to 
elude  it."  Vatt.  Law  Nat.  244;  Ruggles  v. 
Illinois,  108  U.  S.  534,  2  Sop.  Ct.  Rep.  832. 

The  language  used  in  the  act  under  con- 
sideration is  not  obscure  or  uncertain.  It 
has  been  literally  adopted  in  some  of  the 
states,  and  substantially  in  many.  It 
has  received  judicial  construction,  and  a 
court  would  not  be  at  a  loss  to  ascertain 
its  meaning.  But,  if  there  is  a  question  in 
regurd  to  it,  courts  are  to  gather  the  in- 
tention of  the  legislature  from  the  entire 
act;  and,  in  interpreting  the  section  of  the 
statute  which  remains  In  force,  resort 
may  be  had  to  a  proviso  to  it.  although 
the  proviso  be  repealed,  and  the  clause 
which  has  been  repealed  may  still  be  con- 
sidered in  construing  provisions  which  re- 
main In  force.  Savings  Bank  v.  Collector, 
3  Wall.  495;  Ex  parte  Crow  Dog,  109  U.  S. 
566,  8  Sup.  Ct.  Rep.  396.  In  referring  to 
tbe  clause,  "or  in  buying  or  selling  any 
goods,  wares,  or  merchandise, chattels,  or 
liquors,  or  any  other  kind  of  property," 
which  was  omitted  in  the  amendment,  we 
And  it  was  not  subject  to  the  exception  of 
"necessity,  charity,  or  mercy "  clause,  as 
was  that  of  "or  engaged  in  any  labor" 
clause;  the  only  exception  being  in  the 
proviso,  which  in  none  of  its  provisions 
applies  to  tbe  merchant  selling  general 
merchandise,  including  liquors,  however 
great  the  necessity  might  exist  for  it. 
Courts  are  permitted  to  recur  to  the  his- 
tory of  the  times  and  condition  of  tbe 
country  to  ascertain  the  reasons  for,  and 
the  meaning  of,  provisions  and  statutes. 
U.  S.  v.  Union  Pac.  R.  Co.,  91  U.  S.  73; 
Union  Pac.  R.  Co.  v.  U.  S.. 99  U.  S.  748.  It  Is 
therefore  proper  for  the  court  to  take  un- 
der consideration  the  vastness  of  tbe  do- 
main of  the  territory,  and  the  fact  that, 
owing  to  Its  arid  condition,  settlements 
are  far  removed  from  each  other,  and 
from  central  points,  and  that,  from  neces- 
sity, a  large  portion  of  the  population  are 
dependent  on  the  country  merchant  for  all 
classes  and  kinds  of  goods  which  they  may 
And  It  necessary  to  buy.  Yet  under  the 
provisions  of  the  act,  as  it  existed  before 
the  amendment,  the  merchant  could  not 
sell  them  on  Sunday  graveclothes  to  bury 
their  dead, or  a  pint  of  brandy, if  one  were 
sick  or  hurt,  and  a  life  was  dependent  up- 
on it,  without  being  guilty  of  a  violation 
of  the  letter  of  tbe  statute.  In  this  respect 
we  find  ample  and  sufficient  reason  why 
tbe  act  should  have  been  amended,  and 
this  class  of  business  put  under  the  same 
exception  as  others.  It  is  the  language  of 
the  amended  act  which  the  court  is  called 
upon  to  construe;  and,  If  the  offense 
charged  Is  found  to  be  embraced  in  it, 


then  it  Is  Immaterial  what  connection  cer- 
tain words  may  have  had  with  other 
words  in  the  repealed  act,  other  than 
they  may  be  resorted  to  to  interpret  their 
meaning  when  It  is  not  clearly  expressed. 

The  words  used  in  the  amended  act  are, 
"or  engaged  in.  any  labor,  except  of  neces- 
sity, charity,  or  mercy."  It  has  been 
claimed  that  the  business  of  merchandis- 
ing or  selling  liquor  is  not  labor,  within 
the  meaning  of  the  statute,  and  therefore 
does  not.  constitute  an  offense,  under  the 
terms  of  the  act.  It  is  true  that  "labor," 
"business."  and  "work"  are  not  syn- 
onyms. Yet  labor  may  be  business,  but 
business  is  not  always  labor.  It  has 
frequently  been  held  by  different  courts, 
both  in  England  and  America,  that  such 
business  constitutes  labor,  within  the 
meaning  of  tbe  Sunday  act.  Thus,  in 
Bloom  v.  Richards,  2  Ohio  St.  402,  it  Ib 
held:  "To  wait  upon  customers,  and  re- 
ceive and  sell  his  wares,  is  the  common 
labor  of  a  merchant. "  In  Pattee  v.  Greely, 
13  Mete.  (Mass.)  284,  it  Is  said:  "The  In- 
tention of  the  legislature,  by  this  statute, 
was  to  prohibit  secular  business  on  the 
Sabbath;  and  this  prohibition  is  not  con- 
fined to  work,  in  a  sense  of  strict  manual 
labor.  We  might  refer  to  other  authori- 
ties, but  do  not  tbinic  it  is  uecessary. 
They  are  sufficiently  numerous  to  raise  the 
presumption  that  tbe  legislature  acted 
upon  the  construction  thus  given  to  the 
words  "any  labor"  at  tbe  time  of  passing 
tbe  amendment  in  question. 

it  is  held  that  words  used  in  a  previous 
act  have  acquired,  through  judicial  Inter- 
pretation, a  definite  meaning,  and,  when 
usedMn  a  subsequent  act,  will  be  presumed 
to  be  used  in  the  same  sense.  The  Abbots- 
ford,  98  U.  S.  440.  Therefore,  the  question 
before  um  is  whether  the  omission  of  the 
words,  "or  buying  or  selling  any  goods, 
wares,  merchandise,  chattels,  or  liquors," 
in  the  amended  act,  and  leaving  In  that 
act  the  words,  "or  engaged  In  any  labor, 
except  works  of  necessity,  charity,  or 
mercy,"  had  the  effect  to  repeal  the  act  as 
an  offense  for  selling  of  merchandise,  liq- 
uors, etc.,  on  Sunday,  and  leaving  it  in 
force  as  to  all  other  kinds  of  business  or 
labor.  We  think  what  we  have  said  Is 
sufficient  to  show  that  they  do  not  work 
a  repeal  by  necessary  Implication,  even  if 
there  bad  been  no  repealing  clause.  A  • 
meaning  can  be  given  to  tbe  legislation  in 
question,  which  the  words  will  bear,  which 
is  not  unreasonable,  or  inconsistent  with 
its  scope  and  apparent  purposes,  whereby 
the  amended  act  may  be  read,  construed, 
and  interpreted  according  to  its  letter 
without  any  restricted  meaning  being  at- 
tached  to  it  by  reason  of  the  former  act. 
Implied  repeals  arenot  favored,  and  where 
they  exist  the  implication  must  be  neces- 
sary. There  must  be  a  positive  repug- 
nance between  tbenewnnd  theold.  Wood 
v.  U.  S.,16  Pet.  342;  Daviess  v.  Fairbairn,3 
How. 636;  U.S.  v.Tynen.ll  Wall. 88;  State 
v.  Stoll,  17  Wall.  427;  Ex  parte  Crow  Dog, 
109  U.  S.  656,  3  Sup.  Ct.  Rep.  396.  In  tbe 
last  case  here  referred  to  it  is  said :  "  When 
the  words  relied  on  are  general  and  incon- 
clusive, and  the  fact  that  to  hold  that  a 
statute  repeals  by  implication  a  previous 
act  would  reverse  a  well-settled  policy  of 
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congress,  justifies  the  court  In  requiring  a 
clear  expression  of  the  intention  of  con- 
gress in  the  repealing  act. "  80,  in  this 
case,  if  it  were  the  intention  of  the  legisla- 
ture, by  the  amendment  of  18N7,  to  repeal 
by  implication  the  statute  making  it  an 
offense  to  sell  goods,  wares,  merchandise, 
and  liquors  on  Sunday,  which  had  long 
been  in  force  in  the  territory,  and  which 
up  to  the  time  of  the  amendment  bad  not 
even  been  subject  to  the  exception  of  "  ne- 
cessity, charity,  or  mercy,"  as  other  kinds 
of  labor  had, and  that  thereafter  this  kind 
of  business  was  to  be  legalised  on  Sunday, 
and  that  the  words,  "engaged  in  any  la- 
bor," were  to  have  no  application  to  that 
class  of  business,  the  courts  are  Justified 
in  requiring  a  clear  expression  of  the  inten- 
tion of  the  legislature  to  that  effect.  This 
principle  is  more  clearly  expressed  in  a 
case  which  we  think  is  directly  in  point 
on  the  question  in  controversy, — that  of 
Murdock  v.  City  of  Memphis,  20  Wall.  590, 
—In  which  case  one  of  the  questions  in- 
volved was  whether  the  becond  section  of 
the  act  of  February  5, 1867,  repealed  all  or 
any  part  of  the  twenty-fifth  section  of  the 
act  of  1789,  commonly  called  the  "Judiciary 
Act,"  and  in  the  decision  the  court  says: 
"The  act  of  1807  has  no  repealing  clause, 
or  any  express  words  of  repeal.  If  there 
Is  any  repeal,  therefore,  it  is  oue  of  impli- 
cation. The  differences  between  the  two 
sections  are  of  two  classes,  namely :  The 
change  or  substitution  of  a  few  words  or 
phrases  in  the  latter  for  those  used  in  the 
former,  with  very  slight,  If  any,  change  of 
meaning,  and  the  omission  in  the  latter 
of  two  important  provisions  found  in  the 
former.  It  will  be  perceived  by  this  state- 
ment that  there  is  no  repeal  by  positive, 
new  enactment  inconsistent  In  terms  with 
the  old  law.  It  is  the  words  that  are 
wholly  omitted  in  the  new  statute  which 
constitute  the  important  feature  in  the 
question  thus  propounded  for  discussion. 
A  careful  comparison  of  these  two  sections 
can  leave  no  doubt  that  it  was  the  inten- 
tion of  congress,  by  the  latter  statute,  to 
revise  the  entire  matter  to  which  they 
both  had  reference;  to  make  such  changes 
in  the  law  as  it  stood  as  they  thought 
best;  and  to  substitute  their  will  In  that 
regard,  entirely,  for  the  old  law  upon  the 
subject.  We  are  of  the  opinion  that  it 
was  their  Intention  to  make  a  new  law, 
so  far  as  the  present  law  differed  from  tbo 
former,  and  that  the  new  law,  embracing 
all  that  was  intended  to  be  preserved  of 
the  old  law,  omitting  what  was  not  so 
intended,  became  complete  In  itself,  and 
repealed  all  other  laws  on  the  subject  em- 
braced within'  It.  The  result  of  this  rea- 
soning is  that  the  twenty-fifth  section  of 
the  act  of  1789  is  technically  repealed,  and 
that  the  second  section  of  the  act  of  Ink? 
has  taken  its  place.  What  of  the  statute 
of  17N9  is  embraced  in  that  of  1807  is  of 
course  the  law  now,  and  has  been  ever 
since  it  was  first  made  so.  What  is 
changed  or  modified  Is  the  law,  as  thus 
changed  or  modified.  That  which  is  omit- 
ted ceased  to  have  any  effect  from  the  day 
that  the  substituted  statute  was  ap- 
proved. •  •  •  What  were  the  precise 
motives  which  induced  the  omission  of  this 
clause,  it  is  impossible  to  ascertain,  with 


any  degree  of  satisfaction.  In  a  legisla- 
tive body  like  congress,  it  is  reasonable  to 
suppose  that,  among  those  who  consid- 
ered this  matter  at  all,  there  were  varying 
reasons  for  consenting  to  the  change.  No 
doubt  there  were  those  who  believed  that 
the  constitution  gave  110  right  to  the  fed- 
eral judiciary  togo beyond  theline  marked 
out  by  the  omitted  clause;  thought  its 
presence  or  absence  Immaterial,  and,  in  a 
revision  of  the  statute,  it  was  wise  to 
leave  it  out,  because  its  presence  implied 
that  such  a  power  was  within  the  com- 
petency of  congress  to  bestow.  There 
were  also,  no  doubt,  those  who  believed 
that  the  section  standing  without  that 
clause  did  not  confer  the  power  which  it 
prohibited,  and  that  it  was  therefore  bet- 
ter omitted.  Itmay also  have  lieen  within 
the  thought  of  a  few  that  all  that  Is  now 
claimed  would  follow  the  repeal  of  the 
clause.  But,  if  congress  r  the  framers  of 
the  bill  bad  a  clear  purpose  to  enact  af- 
firmatively that  the  court  should  consider 
the  class  of  errors  which  that  clause  for- 
bid, nothing  hindered  that  they  should 
say  so, in  positive  terms;  and  In  reversing 
the  policy  of  the  government,  from  its 
foundation,  In  one  of  the  .most  Important 
subjects  upon  which  that  body  could  act, 
it  is  reasonable  to  be  expected  that  con- 
gress would  use  plain  and  unmistakable 
language  in  giving  expression  to  such  in- 
tention. There  is  therefore  no  sufficient 
reason  for  holding  that  congress,  by  re- 
pealing or  omitting  this  restrictive  clause, 
intended  to  enact  affirmatively  the  thing 
which  the  clause  bad  prohibited."  The 
conclusions  thus  reached  in  the  above  case 
are  directly  in  point  In  the  case  under  con- 
sideration! If  the  a  mended  act,  as  changed 
and  modified,  became  the  law,  as  changed 
and  modified,  and  that  which  was  omit- 
ted ceased  to  have  any  effect  from  the  day 
that  the  substituted  act  was  approved,  it 
is  clenr  that  the  omitted  words  did  not 
have  the  effect  to  make  the  amendment  a 
repealing  statute  of  the  offense  charged  in 
the  indictment,  and  it  is  equally  clear,  if 
as  therein  announced,  that  it  is  not  suffi- 
cient reason  for  holding  that  the  legisla- 
ture, by  omitting  a  clause,  thereby  in  tend- 
ed to  enact  affirmatively  the  thing  which 
the  clause  bad  prohibited.  Tbeconclusion 
reached  by  the  court  in  its  former  opinion 
is  the  correct  one,  and  therefore  the  mo- 
tion.for  the  rehearing  will  be  overruled. 

McFIE  and  SEEDS,  JJ.,  concur  in  the 
result.   O'BRIEN,  C.  J.,  dissents. 


(23  Or.  54S) 

COVENTON  et  al.  v.  SEUFERT  et  at 
(Supreme  Court  of  Oregon.    March  7,  1893.) 
Irrigation- — Easement—  Evidence — Deed. 

1.  Where  plaintiff,  for  more  than  10  years, 
conducted  water  for  irrigation  over  defendant's 
land,  as  in  the  exercise  of  a  right  to  do  so,  it 
is  no  defense  to  an  action  to  restrain  an  inter- 
ference with  such  easement  that  the  same  was 
granted  by  parol,  where  it  is  not  shown  that 
the  grant  was  a  mere  license. 

2.  Where  a  grantor  possesses  the  right  to 
conduct  water  to  the  land  granted  over  the 
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land  of  another,  trach  right  passes  to  the  gran- 
tee, nnder  the  habendum  clause,  as  an  "appur- 
tenance thereunto  belonging,"  without  specifi- 
cally mentioning  such  right. 

Appeal  from  circuit  court.  Wasco  coun- 
ty;  Lionel  K.  Webster,  Judge. 

Suit  by  James  H.  Corenton  and  anoth- 
er against  F.  A.  Seufert  and  others  to  re- 
strain defendants  from  diverting  the  wa- 
ters of  an  irrigating  ditch.  Plaintiffs  bad 
decree,  and  defendants  appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MOORE,  J.: 

This  suit  was  brought  to  enjoin  the  de- 
fendants from  diverting  the  waters  of  an 
Irrigating  ditch.  The  evidence  establishes 
the  following  facts:  That  the  plaintiffs, 
as  tenants  in  common,  are  the  owners  of, 
and  in  the  peaceable  and  exclusive  posses- 
sion of,  certain  real  property  described  in 
the  complaint;  that  about  1863  two  Ital- 
ians settled  upon  a  tract  of  vacant  land 
now  owned  by  plaintiffs,  and  dug  a  ditch 
from  Five  Mile  creek  across  the  lands  now 
owned  by  the  defendants,  and  conducted 
the  waters  of  said  sreek  through  this  ditch 
to  their  land  claim,  for  the  purpose  of  ir- 
rigating the  same;  that  these  Italians 
continued  to  occupy  this  tract  of  land, 
and  to  use  the  ditch  for  said  purpose,  un- 
til November  10, 1866,  when  they  sold  their 
claim,  and  surrendered  the  possession 
thereof,  to  W.  O.  Simpson,  who  on  June 
10,  1872,  secured  the  legal  title  thereto. 
Mr.  Simpson  continued  tooccnpy  this  land 
and  to  use  the  ditch  until  1873,  when  be 
died.  Thereafter  bis  widow,  by  consent 
of  his  heirs,  occupied  the  place  and  used 
the  ditch  till  1880,  when  she  died.  The 
plaintiff  C.  Coven  ton  is  the  daughter  of  W. 
G.  Simpson,  and  she  and  her  husband 
have  secured  the  legal  title  from  the  heirs, 
and  occupied  the  place  and  used  the  ditch 
since  Mrs.  Simpson's  death.  The  plaintiffs 
claim  to  be  the  legal  owuers  of  the  ditch, 
and  to  possess  the  right  to  divert  36 
Inches  of  water  from  said  creek,  and  con- 
duct the  same  to  their  land,  as  an  appur- 
tenant thereto,  by  reason  of  an  alleged 
uninterrupted  possession  and  use  thereof 
by  themselves  and  their  predecessors  and 
grantors  for  a  period  of  more  than  22 
years,  while  the  defendants  claim  that 
such  use  and  possession  have  been  by  the 
licenseand  indulgence  of  their  predecessors 
and  grantors.  The  cause  was  referred  to 
A.  R.  Thompson  to  take  and  report  the 
testimony,  and  upon  the  hearing  thereof 
the  court  fouud  that  plaintiffs  were  the 
owners  and  possessors  of  safd  water 
ditch,  and  that  they  are  entitled  to  divert 
36  Inches  of  water  from  Five  Mile  creek, 
and  to  carry  the  same  through  said  ditch 
to  their  premises,  from  the  1st  day  of  May 
until  the  1st  day  of  August  of  each  year, 
and  15  Inches  forthe  remainder  of  theyear, 
—said  36  tnches  to  be  calculated  according 
to  the  natural  flow,  with  a  fall  of  1  inch 
to  the  rod.  without  pressure,— and  decreed 
that  the  defendants  be  enjoined  and  re- 
Htrained  from  diverting  or  preventing  the 
flow  of  that  quantity  through  said  ditch, 
but  provided  that  defendants  might  use 
said  ditch,  and  appropriate  the  excess  of 
that  amount  of  water  for  Ibeir  premises, 
upon  condition  that  they  do  not  interfere 
with  the  rights  of  the  plaintiffs  as  therein 
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decreed,  from  which  decree  the  defendants 
appeal. 

Zera  Snow  and  Condon  &  Condon,  for 
appellants.  Alfred  S.  Bennett,  for  re- 
spondents. 

MOORE,  J.,  (after  stating  the  facts  ) 
The  evidence  shows  that  the  land  owned 
by  the  defendants,  across  which  the  ditch 
runs,  was  selected  by  the  state  of  Oregon, 
July  18, 1864,  under  the  provisions  of  the 
act  of  congress  approved  September  4, 
1841,  and  commonly  known  as  the  "Inter- 
nal Improvement  Grant."  This  selection 
was  approved  by  the  commissioner  of  the 
general  land  office  and  by  the  secretary 
of  the  interior  August  12, 1868.  The  state 
of  Oregon  on  December  16,  1872,  granted 
this  land  to  one  J.  Jackson,  through 
whom  these  defendants  claim  title  by 
mesne  conveyances. 

It  may  be  stated,  as  a  general  proposi- 
tion of  law,  that  if  there  has  been  an  un- 
interrupted user  and  enjoyment  of  an 
easement,  in  a  particular  way,  for  more 
than  10  years,  it  affords  a  conclusive  pre- 
sumption of  right  in  the  party  who  shall 
have  enjoyed  it.  Wasbb.  Easem.  106; 
Tolman  v.  Casey,  15  Or.  83,  13  Pac.  Rep. 
669.  The  evidence  conclusively  shows 
that  from  1863  to  1885  there  bad  been  an 
uninterrupted  use  of  this  ditch  by  the 
plaintiffs,  their  predecessors  and  gran- 
tors; that  from  1866,  thedateof  Simpson's 
possession  of  the  land,  to  18*5,  when  the 
defendants  Interfered  with  the  ditch,  the 
plaintiffs,  their  grantors  and  ancestors, 
had  conducted  36  inches  of  water  from 
said  creek  to  their  land  during  the  irri- 
gating season  of  each  year.  This  nse  and 
enjoyment  afford  a  presumption  of  right  in 
them,  which  must  prevail,  unless  the  de- 
fendants can  show  that  such  possession 
was  maintained  by  the  license  or  Indul- 
gence of  themselves,  their  grantors  or 
predecessors.  The  evidence  further  shows 
that,  when  Mr.  Jackson  obtained  a  deed 
from  the  state  for  the  land  now  owned  by 
the  defendants,  he  had  some  settlement 
with  Mr.  Simpson  in  relation  to  this  ditch. 
Mrs.  Coventon,  one  of  the  plaintiffs,  upon 
her  direct  examination,  testified  upon 
this  subject  as  follows:  "In  1872,  between 
Christmas  and  New  Year,  Mr.  Jackson,  a 
man  that  owned  the  place  that  Mr.  Seu- 
fert now  owns,  came  to  me,  and  told  me 
that  he  wanted  to  see  my  father  in  refer- 
ence about  the  dltcb,  and  left  word  with 
me  for  my  father  to  meet  him  somewhere 
here  In  town,  (I  don't  remember  where, 
but  I  think  It  was  at  Colonel  Gates'  office, 
as  Colonel  Gates  was  my  father's  lawyer,) 
to  compromise,— to  see  whether  he  could 
get  any  damage,  or  not,  for  the  water 
running  across  his  land,  and  when  my 
father  came  Into  town  to  settle  for  the 
water  right,  and  he  went,  and  they  set- 
tled it  through  Colonel  Gates.  Colonel 
Oates  told  mo  so.  I  didn't  hear  it.  My 
father  also  told  me  that  he  had  settled 
It."  At  the  time  of  the  alleged  settle- 
ment, (Christmas,  1872.)  the  statute  of 
limitations  for  the  recovery  of  real  prop- 
erty was  20  years;  "and  hence  the  posses- 
sion of  Mr.  Simpson,  if  tacked  to  that  of 
the  Italians,  would  not  then  toll  the  en- 
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try  of  Mr.  Jackson,  who  had  the  legal 
title.  Was  the  settlement  Bach  a  recogni- 
tion of  Mr.  Jackson's  legal  title  as  to  pre- 
clude the  presumption  of  hostility  upon 
the  part  of  Mr.  Simpson,  and  of  those  who 
claim  under  him?  An  adverse  right  of 
'  easement  cannot  grow  out  of  a  mere  per- 
missive enjoyment.  Washb.  Easem.  124. 
The  burden  of  proving  that  plaintiffs  held 
possession  by  license  or  iudulgence  was 
cast  upon  the  defendants.  It  was  their 
duty  to  show  what  was  embraced  in  this 
settlement.  In  the  absence  of  this  proof, 
can  it  be  presumed  that  this  settlement 
was  the  purchase  of  the  right  to  maintain 
the  ditch?  An  easement  cannot  be  grant- 
ed by  parol,  yet  if  Mr.  Simpson  pur- 
chased from  Mr.  Jackson  the  right  to  use 
the  ditch,  and  used  the  same  for  10  years, 
and  such  use  was  acquiesced  in  by  Mr. 
Jackson  and  his  grantees,  it  would  be 
such  an  exercise  of  the  easement  under  a 
claim  of  right  as  to  give  a  prescriptive 
right  to  the  same.  It  is  no  objection  to 
granting  an  easement  by  prescription  that 
the  same  was  originally  granted  or  bur- 
gained  by  parol.  That  the  use  began  by 
permission  does  not  affect  the  prescriptive 
right,  if  it  has  been  used  and  exercised  for 
the  requisite  period,  under  a  claim  of 
right,  on  the  part  of  Mr.  Simpson  and  his 
heirs,  and  their  grantees.  If  the  use  of  a 
way  is  under  a  parol  consent  given  by  the 
owner  of  the  servient  tenement  to  use  it 
as  if  it  were  legallyconveyed.lt  is  a  use 
as  of  right.  Gould,  Waters,  §  33S;  Washb. 
Easem.  127.  The  plaintiffs  have  used  the 
ditch  as  if  it  had  been  legally  conveyed  to 
them,— that  is,  they  have  exercised  such 
8cte  of  ownership  over  it  as  a  man  would 
over  his  own  property;  and  the  court 
must  presume,  in  the  absence  of  any  evi- 
dence to  the  contrary,  that  the  settlement 
was  a  parol  consent  or  transfer  by  Mr. 
Jackson  to  Mr.  Simpson  of  the  right  to 
use  the  ditch,  and  hence  it  was  a  use  as  of 
right.  No  offer  to  purchase  after  the  stat- 
ute has  fully  run  will  bar  the  claim  of  ad- 
verse possession,  unless  the  relation  of 
vendor  and  vendee  under  a  contract  to 
purchase,  or  of  landlord  and  tenant,  once 
existed  between  the  parties. 

Appellants  contend  that,  since  none  of 
plaintiffs'  deeds  contain  any  mention  of 
this  ditch  or  easement,  no  right  thereto 
could  pass  under  the  habendum  clause,  of 
"appurtenances  thereunto  belonging," 
and  hence  the  possession  of  the  plaintiffs 
cannot  be  tacked  to  that  of  their  gran- 
tors and  ancestor.  In  Kent  v.  Waite,  10 
Pick.  141,  objection  was  made  to  a  deed 
upon  the  same  ground,  and  the  court  held 
that  the  omission  to  describe  a  right  of 
way  or  other  easement  appurtenant  to 
the  land  would  pass  by  a  grant  of  the 
land  without  any  mention  being  made  of 
the  easement  or  the  appurtenance.  So  in 
Simmons  v.  Winters.  21  Or.  44,  27  Pac. 
Rep.  7,  Lord,  J.,  says :  "  When  there  is  no 
express  grant  or  sale  of  a  ditch  or  water 
right  mentioned  In  the  deed  of  the  land, 
other  than  may  be  included  in  the  use  of 
the  word  'appurtenances,'  the  question  is 
whether  the  interest  of  the  grantor  in 
such  ditch,  and  right  to  the  use  of  the 
water,,  would  be  conveyed  or  pass  to  the 
grantee   by  such   deed.    The  maxim  of 


law  is  that  whoever  grants  a  thing  is  sup- 
posed, also,  tacitly,  to  grant  that  with- 
out which  the  grant  would  be  of  no 
avail."  In  Leonard  v.  Leonard,  7  Allen. 
280,  the  court  says :  "But  it  Is  contended 
that  in  order  to  create  a  priority  of  use 
the  easement  must  be  expressly  mentioned 
in  the  deed,  and  conveyed  by  it.  In  sup- 
port of  this  position  it  is  said  that  until 
the  lapse  of  twenty  years  the  adverse 
user  consists  merely  of  a  series  of  tor- 
tious acts,  none  of  which  have  created 
any  right,  and,  since  no  right  of  way 
is  as  yet  legally  appurtenant  to  the 
land,  it  will  not  pass  as  an  appurtenance, 
and  therefore  the  user  of  the  purchaser  is 
not  in  privity  with  the  user  of  bis  gran- 
tor, but  wholly  Independent  of  it.  The 
principle  that  a  disseisor  of  land  cannot 
tack  his  possession  to  that  of  a  prior  dis- 
seisor, under  whom  he  does  not  claim,  and 
with  whom  be  has  no  connection,  is  stat- 
ed in  [Melvin  v.  Proprietors,]  6  Mete. 
(Mass.)  33,  and  the  cases  there  cited  are 
said  to  be  applicable  to  such  a  case  as 
this.  On  the  same  ground  it  is  contend- 
ed that,  upon  the  death  of  the  person 
who  has  used  the  way  for  less  than  twen- 
ty years,  the  subsequent  user  of  his  heir 
ought  not  to  be  tacked  to  his  user,  but  is 
independent  of  it,  and  disconnected  with 
it,  because,  no  right  having  been  acquired 
by  the  ancestor,  none  could  descend  to 
the  heir.  The  objection  has  apparently 
equal  force  in  both  cases;  for  In  neither 
case  does  any  title  to  the  easement,  in  ex- 
press terms,  pass.  Yet,  in  the  case  of  the 
heir,  it  is  settled  by  the  authorities  above 
referred  to  that  his  possession  may  be 
tacked  to  that  of  his  ancestor.  His  user 
is  regarded  as  a  continuation  of  the  user 
of  his  ancestor,  on  account  of  his  privity 
of  title  to  the  land  to  which  the  easement 
has  been  claimed  by  both  to  be  appurte- 
nant. By  the  same  course  of  reasoning, 
the  user  of  an  easement  by  a  grantee 
should  be  tacked  to  that  of  his  grantor. 
It  Is  a  continuity  of  user  under  the  same 
claim  of  title,  though  without  any  real 
transfer  of  title."  It  would  appear  from 
the  evidence  that  plaintiffs'  possession, 
and  that  of  their  grantors  and  prede- 
cessors, had  been  open,  notorious,  peacea- 
ble, continuous,  and  adverse  for  the  full 
period  of  more  than  10  years. 

Appellants  contend  that  the  decree  prac- 
tically gives  to  plaintiffs  all  the  waters 
of  the  creek  in  dry  seasons.  The  right  of 
plaintiffs  to  divert  the  waters  of  the  creek 
is  based  upon  their  adverse  user,  and  the 
acquiescence  of  the  riparian  proprietors 
below  the  point  where  the  ditch  enters  the 
same.  If  uo  more  water  is  diverted  by  the 
decree  than  they  have  been  using  for  a  pe- 
riod of  more  than  10  years,  then  their  right 
to  continue  the  diversion  must  prevail. 
The  quantity  of  water  to  be  appropriated 
Is  to  be  measured  by  the  capacity  of  the 
ditch  at  its  smallest  part;  that  is,  at  the 
point  where  the  least  water  can  be  carried 
through  it.  Pom.  Rip.  Rights,  §  80.  The 
evidence  shows  that  the  water  from  this 
ditch  has  to  be  carried  in  a  pipe  below  the 
grade  of  a  railroad,  and  thence  up  to  the 
level  again,  and  for  this  purpose  an  iron 
pipe  7  inches  in  diameter  had  been  used, 
which  would  carry  about  Z&%  inches,  but 
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that  this  pipe  bad  been  taken  oat,  and  its 
place  supplied  by  a  wooden  box  6  Inches 
square,  with  a  carrying  capacity  of  36 
inches  of  water,  which  amount  was  award- 
ed plaintiffs  by  the  decree  of  the  court  be- 
low, which  is  affirmed. 


(»  Or.  546) 

MARX  v.  GOODNOUGH  et  al. 
(Supreme  Court  of  Oregon.    March  7,  1893.) 
Partnership  —  Rights  of  Partners  Inter  Besb 
— Accounting. 

The  purchaser  of  a  partner's  interest  In 
the  firm  may  maintain  a  suit  in  equity  for  an 
accounting  and  settlement,  though  there  are  no 
outstanding  accounts  due  to  or  from  the  con- 
cern, and  he  has  an  inventory,  showing  the 
amount  and  value  of  the  partnership  property. 

Appeal  from  circuit  court,  Union  coun- 
ty; M.  D.  Clifford,  Judge. 

Suit  in  equity  by  Dan  Marx  against 
Charles  Goodnough  nnd  others  for  an  ac- 
counting and  Hettlement  of  a  copartner- 
ship. Plaintiff  had  decree,  and  defendants 
appeal.  Affirmed. 

For  former  report,  see  16  Pac.  Rep.  018. 

W.  H.  Wlnfree  and  W.  H.  Holmes,  for 
appellants.  C.  H.  Finn,  <'has.  H.  Carter, 
and  D'Arcy  &  Bingham,  for  respondent. 

BEAN,  J.  This  is  a  suit  for  an  account- 
ing and  dissolution  of  the  partnership 
composed  of  W.  S.  Wines  and  H.  B.  Glo- 
ver, formerly  doing  business  as  partners 
at  Island  City,  Union  county,  under  the 
firm  name  of  W.  8.  Wines  &Co.  A  demur- 
rer to  the  complaint  was  sustained  by 
the  court  below,  and  on  appeal  to  this 
court  the  decree  was  reversed,  (Marx  v. 
Goodnough,  16  Or.  26, 16  Pac.  Rep.  918.) 
after  which  an  answer  was  Hied,  and  the 
cause  referred  to  a  referee  to  report  the 
law  and  the  facts.  The  referee  reported 
in  favor  of  the  plaintiff,  and  his  report 
was  confirmed  by  the  trial  court,  from 
which  defendants  appeal. 

The  facts,  at  disclosed  by  the  evidence 
and  the  report  of  the  referee,  and  about 
which  tbere  is  no  dispute,  are  that  in  1884 
Wines  and  Glover  formed  a  partnership 
for  carrying  on  a  harness  and  saddlery 
business  in  Island  City  in  the  name  of  W. 
S.  Wines  &  Co.  This  business  was  contin- 
ued, as  agreed,  until  January  24, 1885,  when 
Glover  sold  his  half  Interest  In  the  busi- 
ness to  the  plaintiff,  but  Wines  refused, 
upon  demand,  to  let  him  into  possession 
of  the  property,  and  on  the  26th  day  of 
the  same  month  Wines  sold  his  half  inter- 
est in  the  stock  of  goods  to  defendants, 
who  thereupon  took  possession  thereof, 
bat  not  of  any  books  or  choses  In  action, 
and  refused  to  admit  or  recognise  any 
light  In  Marx  to  the  property,  but,  on  bis 
request  for  an  Inventory,  guve  him  a  copy 
of  the  one  they  bad  taken,  and  on  the  27tb 
of  January  they  sold  and  disposed  of  their 
entire  stock  of  goods,  which  wan  of  the 
value  of  92,600.  The  argument  for  defend- 
ants is  that  nnder  these  facts  plaintiff  had 
an  adequate  andcoraplete  remedy  at  law, 
and  for  that  reason  this  suit  should  have 
been  dismissed.  This  question  was  sub- 
stantially decided  ad  versely  to  defendants' 
contention  on  the  former  appeal  In  this 


case.  The  only  material  difference  be- 
tween the  allegations  of  the  complaint 
then  before  the  court  and  the  evidence  is 
that  in  the  complaint  It  was  averred  that 
defendants  refused  to  permit  or  allow  the 
plaintiff  to  look  at  or  examine  the  ac- 
connts  of  the  Arm,  or  In  any  manner  learn 
the  financial  condition  thereof,  and  that 
an  acconntlng  of  the  entire  partnership 
business  was  necessary  In  order  to  as- 
certain the  value  of  plaintiff's  interest, 
while  from  the  evidence  it  appears  that 
defendants  did  not  have  possesion  of  or 
claim  any  interest  in  or  to  the  books  of 
the  firm,  and  that  there  were  no  out- 
standing accounts  or  obligations  due  or 
payable  to  the  partnership,  and  It  was 
not  indebted  in  any  sum,  but  all  the  prop- 
erty It  owned  or  possessed  was  the  stock 
of  goods  in  question,  of  which  plaintiff 
had  a  full  and  complete  Inventory  prior 
to  the  commencement  of  this  suit.  But 
It  Is  not  perceived  bow  this  fact  would 
oust  a  court  of  equity  of  Jurisdiction. 
The  suit  still  remained  one  for  dissolution 
and  settlement  of  a  partnership,  in  which 
the  remedy  administered  by  a  court  of 
equity  Is  far  more  comprehensive  and 
complete  than  can  be  administered  in  a 
court  of  law,  and  is  consequently  one  of 
the  well-recognized  heads  of  equity  Juris- 
prudence.  The  plaintiff,  by  his  purchase 
from  Glover,  did  not  obtain  any  separate 
interest  In  the  property  or  effects  of  the 
firm,  but  only  Glover's  interest  or  share 
of  what  remained  after  an  accounting 
and  the  payment  of  debts,  If  any.  By  this 
purchase  be  stands  In  the  place  of  Glover, 
and  baa  the  right  to  call  for  an  ac- 
counting and  settlement  of  the  part- 
nership concern,  and  take  his  share, 
if  any  surplus  remains,  in  severalty. 
Pars.  Partn.  *369  ;  2  Bates,  Partn.  § 
927.  The  fact  that  plaintiff  knew  the 
condition  of  the  accounts  of  the  firm,  and 
the  amount  and  value  of  the  stock  of 
goods,  before  he  commenced  his  suit,  man- 
ifestly did  not  prevent  him  from  having 
recourse  to  equity,  (Personette  v.  Pryme. 
34  N.  J.  Eq.  26,)  for  be  could  obtain  a  final 
settlement  and  adjustment  of  the  partner- 
ship affairs  and  distribution  of  the  part- 
nership property  in  a  court  of  equity  only. 
Had  he  commenced  an  action  at  law  for 
the  conversion  of  the  property  by  the  de- 
fendant, it  is  probable  a  plea  of  partner- 
ship would  have  been  a  complete  defense. 
In  Miller  v.  Brigham,  50  Cal.  615,  It  ap- 
pea  red  that  the  property  in  controversy 
ately  belonged  to  a  copartnership  firm, 
composed  of  the  defendant  and  oneCros- 
sin,  and  that  before  the  commencement  of 
the  action  tho  latter  bad  sold  and  con* 
veyed  to  the  plaintiff  his  undivided  one- 
half  interest  in  the  property.  Upon  these 
facts,  and  the  further  fact  that  the  defend- 
ant had,  upon  demand  made  by  the  plain- 
tiff, refused  to  let  the  latter  into  posses- 
sion of  the  chattels,  the  court  below  gave 
Judgment  for  the  plaintiff;  hut  on  an  ap- 
peal it  was  held  that  upon  the  facts  thus 
disclosed  the  action  could  not  be  main- 
tained. "The  effect  of  the  assignment 
by  Crossin  to  the  plaintiff,  "says  the  court, 
"  won  to  dissolve  the  copartnership,  and 
to  vest  the  plaintiff  with  a  right  to  insist 
upon  an  account  of  th»  Joint  concern, 
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and  to  have  whatever  hie  assignor  would 
have  been  entitled  to  upon  a  settlement 
of  the  affairs  of  the  copartnership:  and 
In  the  mean  time  the  defendant  Brlgharo 
is  entitled  to  the  possession  of  the  prop- 
erty for  the  purpose  of  winding  op  the 
affairs  of  the  dissolved  copartnership. 
It  is  unnecessary  togoovertbeautborities 
which  support  this  proposition.  Some 
of  them  will  be  found  collated  in  Pars. 
Partn.  (2d  Ed.)  p.  160,  note  c."  From 
these  premises  we  conclude  the  decree  of 
the  court  below  must  be  affirmed,  and 
It  is  so  ordered. 


(97  Cal.  468) 

BENICIA   AGRICULTURAL  WORKS  v. 

GE  It  MANIA  INS.  CO.  (No.  18,076.) 
(Supreme  Court  of  California.  March  7,  1893.) 
Insurance— Construction  of  Policy. 
Where  a  fire  insurance  policy  on  a  har- 
vesting machine,  though  running  in  terms  for  a 
year,  contains  a  clause  stating  that  it  only  in- 
sures the  machine  while  operating  in  the  grain 
fields,  and  in  transit  from  place  to  place  in 
connection  with  harvesting,  the  insurance  com- 
pany is  not  liable  for  a  loss  of  the  machine  by 
fire  within  the  year  if  at  the  time  of  such 
loss  it  was  not  actually  in  operation  or  in 
transit,  as  provided  by  such  clause. 

In  bank.  Appeal  from  superior  court, 
Fresno  county  ;  M.  K.  Harris,  Judge. 

Action  by  the  Benicia  Agricultural 
Works  against  the  Germania  Insurance 
Company.  From  a  Judgment  for  defend- 
ant, and  an  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 

Edward  Lynch  and  Geo.  B.  Graham, 
for  appellant.  T.  C.Vau  Ness, for  respond- 
ent. 

McFARLAND,  J.  This  is  an  action  to 
recover  for  theloss  of  a  certain  harvesting 
machine  and  outfit  Insured  by  defendant 
against  loss  from  fire.  The  court  below 
granted  a  nonsuit, and  rendered  judgment 
for  defendant.  From  the  Judgment,  and 
from  an  order  denying  a  new  trial,  the 
plaintiff  appealed. 

The  policy  ran,  in  terms,  for  a  period  of 
one  year  from  June  12,  1800,  to  June  12, 
1891;  but,  after  reciting  the  character  of 
the  property,  it  contained  the  following 
clause:  "All  while  owned  by  assured,  aud 
known  as  the  *  Harvest  King  harvesting 
machine  and  outfit,'  and  operating  In  the 
grain  fields,  and  in  transit  from  place  to 
place  in  connection  with  harvesting  in 
Fresno  county,  of  California."  It  ap- 
peared that  the  harvesting  season  in 
Fresno  county  usually  ends  about  the 
1st  of  September;  that  in  1890  It  was 
somewhat  longer  than  usual;  that  the 
insured,  appellant's  assignor,  finished 
harvesting  that  year  in  September,  or 
about  the  1st  of  October;  that  he  then 
took  the  machine  home  to  his  ranch,  hav- 
ing entirely  finished  using  it  in  the  busi- 
ness of  harvesting  for  that  year;  that  he 
separated  the  header  from  the  balance  of 
the  machine,  so  that  the  whole  machinery 
could  be  more  readily  placed  in  his  shed ; 
that  he  was  prevented  by  other  work  from 
putting  it  In  bis  shed;  and  that  it  re- 
mained near  the  shed  until  the  18th  of  the 
following  November,  at  which  time  it  was 


destroyed  by  fire.  It  Is  clear,  therefore, 
that  it  was  not  burned  while  "operating 
in  the  grain  fields,  or  In  transit  from  place 
to  place  lu  connection  with  harvesting  in 
Fresno  county."  But  appellant  now  con- 
tends— and,  indeed,  that  is  nearly  its 
whole  contention— that  because  the  policy 
runs,  in  terms,  for  a  year,  respondent  is 
responsible  for  the  loss,  whether  the  fire 
occurred  during  tbe  harvesting  season,  or 
at  any  other  time  during  the  year.  Bat 
to  maintain  that  contention  would  be  to 
hold  that  tbe  most  prominent  part  of  the 
policy  could  be  ignored  entirely.  The 
plain,  clear  meaning  of  the  language  used 
Is  that  the  respondent  would  be  responsi- 
ble if  the  property,  at  any  time  between 
June,  1890,  and  June.  1S91,  should  be  de- 
stroyed by  fire,  while  operating  in  the 
grain  fields,  or  in  transit  from  place  to 
place  in  connection  wth  harvesting.  This 
provisiou  Is  in  the  body  of  the  policy,  and 
not  in  the  long  memoranda  printed  on 
the  back  of  It,  and  made  a  part  thereof, 
and  must  be  considered  as  a  leading 
clause  in  the  contract,  to  which  the  atten- 
tion of  the  parties  was  clearly  called ;  and 
It  is  clear  that  respondent  was  not  to  be 
liable  for  any  loss  by  fire  unless  it  occurred 
while  the  said  machine  was  operating,  or 
in  transit  In  connection  with  harvesting, 
as  before  stated.  Indeed,  this  contention 
which  appellant  now  makes  Is  barely  con- 
sistent with  the  complaint,  which  allege* 
that  the  loss  occurred  while  the  machine 
was  operating  in  the  grain  fields  or  in 
transit, or  with  the  specifications  of  error, 
which  include  the  proposition  that  it  was 
so  operating,  or  so  in  transit. 

The  appellant  took  exceptions  to  the 
rulings  of  the  court  excluding  certain 
offered  evidence,  by  which  appellant 
sought  to  show  that  the  risk  or  hasard 
was  not  increased  by  tbe  fact  that  the 
machine  was  not  employed  In  tbe  fields,  or 
In  transit,  at  the  time  of  the  fire;  but 
those  objections  and  the*  testimony  were 
immaterial,  under  the  vh  which  we  have 
taken  of  the  contract  itself.  Jndgment 
and  order  affirmed. 

We  concur:  DE  HAVEN,  J.;  GA- 
ROUTTE,  J.;  HARKISON,  J.;  PATER- 
SON,  J. 


(97  Cal.  472) 

DE  BAKER  v.  BATOHELLER  et  al.  (No. 
10,962.) 

(Supreme  Court  of  California.   March  7,  1893;) 
Levee  DI8TKICT8— Petition  fob  Organization— 
Publication'. 

1.  Act  March  10,  1891,  (St.  p.  30,  ft  1,)  pro- 
vides for  the  organization  or  levee  districts  for 
the  protection  of  lands,  when  desired  by  "a 
majority  of  freeholders  owning  land  injuriously 
affected,  or  liable  to  be  injuriously  affected,  by 
overflow  from  any  innavigable  running  stream. ' 
For  such  organization,  section  2  provides  that 
a  petition  snail  be  presented  to  the  board  of 
supervisors,  "signed  by  the  required  number 
of  freeholders  or  such  proposed  district."  Heid, 
that  such  petition  need  not  be  signed  by  a  ma- 
jority of  the  landowners  liable  to  be  affected  by 
the  overflow  of  the  stream,  but  only  those 
within  a  proposed  levee  district. 

2.  Under  Act  March  10,  1891,  (St  p.  30, 
{  2.)  which  provides  for  the  publication  of  the 
petition  for  the  organization  of  a  levee  dls- 
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trict  to  protect  lands  from  the  overflow  of  a 
stream,  where  the  petition  described  the  land 
within  the  proposed  district,  and  referred  to  a 
plat  of  snch  district,  the  publication  is  not  void 
because  such  plat,  submitted  with  the  petition, 
was  not  also  published. 

In  bank.  Appeal  from  superior  court, 
Lob  Angeles  county;  Walter  Van  Dyke, 
Judge. 

Action  by  Arcadia  B.  De  Baker  against 
J.  W.  Batcbeller  and  others  to  restrain 
the  Issuance  and  sale  of  certain  bonds. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

Wells,  Monroe  &  Lee,  for  appellant. 
Wilson  &  Lamme  and  Chas.  L.  Batcbeller, 
for  respondents. 

McFARLAND,  J.  April  6. 1891,  certain 
persons  presented  to  the  board  of  super- 
visors of  Los  Angeles  county  a  petition 
for  the  formation  of  a  levee  district  under 
the  act  of  March  10, 1891,  entitled  "An  act 
to  provide  for  the  organization  and  gov- 
ernment of  levee  districts  created  for  the 
protection  of  lands  from  overflow  of  In- 
navigable running  streams  of  water, "  etc., 
(St.  1891,  p.  30.)  to  be  ealled  the  "Fruit- 
land  Levee  District. "  Such  proceedings 
were  afterwards  had  that  the  board  of  su- 
pervisors declared  such  district  organized; 
and,  after  other  steps  provided  for  by  the 
act  had  been  taken,  the  defendants  were 
elected  as  the  board  of  directors  of  said 
district;  and  fhey  were  about  to  issue 
and  sell  certain  bonds  of  said  district 
when  the  plaintiff  commenced  this  action 
to  restrain  them  from  so  doing.  A  por- 
tion of  plaintiff's  complaint  was  stricken 
out,  against  her  objection,  and,  the  defend- 
ants having  answered,  the  case  was  heard 
by  the  trial  court,  and  Judgment  rendered 
for  defendants.  From  the  Judgment,  and 
from  an  order  denying  a  new  trial,  plain- 
tiff appeals. 

1.  The  lands  included  In  the  district  He 
along  the  Los  Angeles  river,  and  the  main 
contention  of  appellant  Is  that  the  peti- 
tion failed  to  give  the  supervisors  Juris- 
diction because  it  was  signed  only  by  a 
majority  of  freeholders  owning  lands  with- 
in the  proposed  district,  whereas  it  is  con- 
tended by  appellant  that  it  should  have 
been  signed  by  a  majority  of  freeholders 
owning  land  injuriously  affected  by  over- 
flow from  said  Los  Angeles  river,  through- 
out its  entire  course,  if  the  contention  of 
appellant  be  true,  then  no  levee  district 
under  the  act  could  be  legally  created 
along  any  of  the  rivers  of  the  state,— not 
even  along  the  San  Joaquin  or  Sacramen- 
to,—except  upon  a  petition  signed  by  a  ma- 
jority of  all  the  freeholders  of  lands  liable 
to  be  Injuriously  affected  by  overflow, 
from  the  foothills  to  the  bay.  We  do  not 
think  that  appellant's  position  is  tenable. 
The  whole  contention  rests  upon  the  lan- 
guage of  the  first  few  lines  of  the  bill,  to 
wit,  "a  majority  of  freeholders  owning 
land  injuriously  affected,  or  liable  to  be 
Injuriously  affected,  by  overflow  from  any 
innavigable  running  Btream,"  etc.;  and 
It  Is  contended  that  this  language  necessa- 
rily means  a  majority  of  all  the  freehold- 
ers who  own  land  at  any  point  on  the 
stream  which  might  be  injuriously  affect- 
ed  by  overflow.  But,  when  the  entire  act 
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is  looked  at,  It  clearly  means  a  majority 
of  such  freeholders  within  the  proposed 
district.  The  second  section  expressly 
provides  that  the  petition  shall  be  "signed 
by  the  required  number  of  freeholders  of 
such  proposed  district. "  It  also  provides 
that  the  board  of  supervisors  "may  make 
such  changes  In  the  proposed  boundaries 
as  they  may  find  to  he  proper,  and  shall 
establish  and  define  such  boundaries;" 
also  "that  no  lands  already  embraced  in 
•  •  *  levee  •  •  •  district  shall  be  in- 
eluded  in  such  boundaries;"  and  that  the 
hoard  of  supervisors  shall  not  "allow  an- 
other district  to  be  formed.  Including  any 
of  the  lands  in  such  district,  without  the 
consent  of  the  board  of  directors  thereof." 
From  these  and  other  provisions  of  the 
act,  it  is  apparent  that  the  legislature  con- 
templated the  possible  creation  of  several 
districts  along  the  same  stream,  and  that, 
when  the  act  speaks  of  a  "majority  of 
freeholders, "  It  means  a  majority  of  the 
freeholders  of  the  proposed  district.  Ap- 
pellant admits  that  there  may  be  a  district 
created  which  does  not  include  all  the 
lands  subject  to  overflow  along  the  river, 
— indeed,  she  says  that  it  may  be  as  small 
as  "two  acres:"  but  she  contends  that  in 
order  to  organize  a  district,  however 
small,  there  must  be  a  petition  signed  by 
a  majority  of  all  the  freeholders  owning 
lands  subject  to  overflow  along  the  en- 
tire course  of  the  stream,  and  that  such 
a  petition,  so  signed,  is  requisite  to  es- 
tablish the  first  district,  or  any  subse- 
quent district.  Such  a  construction  is  un- 
reasonable, and  destructive  of  the  respec- 
tl  ve  rights  of  districts  and  freeholders  along 
the  stream.  We  think,  therefore,  that  the 
court  below  was  right  in  holding  that  the 
petition  in  the  case  at  bar  was  sufficient, 
independent  of  the  question  whether  or 
not  the  action  of  the  board  of  supervis- 
ors in  determining  the  boundaries  of  a 
district  is  final,  and  beyond  review. 

2.  The  act*  provides  that  "said  petition 
shall  be  published"  in  a  certain  prescribed 
way,  and  appellant  contends  that  the 
board  of  supervisors  did  not  acquire  Juris- 
diction because  In  this  case  the  petition 
was  not  so  published.  It  is  admitted  that 
the  body  of  the  petition  itself  was  pub- 
lished as  required  by  the  act,  but  it  con- 
tains this  provision:  "The said  proposed 
boundaries  of  said  district  are  shewn, 
approximately,  by  the  plat  thereof  here- 
unto annexed."  And,  as  no  plat  wan  pub- 
lished with  the  petition,  it  is  claimed  that 
the  publication  was  defective.  But  we  do 
uot  think  so.  In  the  body  of  the  petition 
the  boundaries  of  the  proposed  district 
are  fully  stated,  with  minute  detail.  The 
plat  referred  to  is  not  expressly  made  a 
part  of  the  petition,  purports  to  show  the 
boundaries  only  approximately,  and  Is 
not  at  all  a  necessary  part  of  the  petition. 
If  the  petitioners  had  been  unusually  wise 
or  cautious,  they  would  have  avoided  the 
possibility  of  the  point  now  under  review 
being  made,  by  either  leaving  out  any  ref- 
erence to  the  plat,  or  by  publishing  it  aft- 
er having  made  such  reference;  but  we 
think  that  the  publication  of  the  body  of 
the  petition  in  this  instance  was  a  sub- 
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stantfal  compliance  with  the  provision  of 
the  act  on  the  subject. 
Judgment  and  order  affirmed. 

We  concur:  DE  HAVEN,  J.;  GA- 
BOUTTE,  J.;  PATERSON,  J.;  HARRI- 
SON, J. 

(3  Cal.  Unrep.  811)  "c== 
HOOPER  t.  PATTERSON  et  al.  (No. 
14,394.) 

(Supreme  Court  of  California.   Feb.  25,  1803.) 

Action  on  Injunction*  Bond— Measure  of  Dm- 
AOK8  — Attohnetb'  Febb  Paid  —  Reoovebt  bt 
Administbatok. 

1.  An  appeal  from  a  judgment  should  be 
dismissed,  where  it  is  not  taken  until  more 
than  two  years  after  the  entry  thereof. 

2.  In  an  action  by  an  administrator  on  an 
injunction  bond,  the  amount  of  attorneys'  fees 
paid  by  the  intestate  in  procuring  a  dissolution 
of  the  injunction  cannot  be  recovered,  when 
such  fees  have  not  been  paid,  and  no  claim 
for  them  had  been  filed  against  the  estate,  at 
the  time  of  filing  the  complaint. 

3.  In  such  action,  it  is  error  to  allow  In- 
terest on  the  damages  from  the  date  of  filing 
the  complaint,  as  such  damages  are  unliquidat- 
ed and  uncertain  until  settled  by  process  of 
law,  or  by  the  parties. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Reardeu, 
Judge. 

(Not  to  be  published  in  California  Re- 
ports.) 

Action  by  W.  N.  Hooper,  as  adminis- 
trator of  Terence  Burke,  deceased,  against 
James  Patterson  and  others.  From  a 
judgment  for  plaintiff,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ants  appeal.  Appeal  from  the  judgment 
dismissed.  Order  denying  a  new  trial  te- 
versed. 

Wm.  H.  H.  Hart,  for  appellants.  T.  V. 
O'Brien,  O'Brien  &  Morrison,  and  O'Brien 
&  Dangerfleld,  for  respondent. 

VANCLIEF,  C.  Action  upon  two  injunc- 
tion bonds  to  recover  $5,000  damages  al- 
leged to  have  been  sustained  by  plaintiff's 
intestate,  by  reason  of  the  Injunctions. 
The  plaintiff  had  judgment  for  9500,  with 
Interest  thereon  from  February  29,  1884, 
(the  date  of  filing  original  complaint,)  un- 
til the  date  of  judgment,  May  4, 1889,  and 
costs,  taxed  at  fl88.20.  The  defendants 
appeal  from  the  judgment,  and  from  an 
order  denying  their  motion  for  a  new 
trial.  The  appeal  from  the  judgment 
should  be  dismissed,  as  it  was  not  taken 
until  September  23, 1891,— more  than  two 
years  after  the  entry  of  the  judgment. 

The  two  injunction  bonds  were  glvon  in 
the  same  action.  The  first  injunction  hav- 
ing been  dissolved  on  demurrer  to  the 
complaint,  the  second,  to  the  same  effect, 
was  granted  upon  an  amended  complaint 
and  a  second  bond.  A  demurrer  to  the 
amended  compluint,  upon  which  the  sec- 
ond injunction  was  issued,  was  also  sus- 
tained, and  thereupon  final  judgment,  dis- 
missing the  complaint  and  dissolving  the 
Injunction,  was  rendered.  From  this  judg- 
ment an  appeal  was  taken,  whereupon 
the  judgment  and  order  dissolving  the  in- 
junction were  affirmed.  See  01  Cal.  525, 
627.  The  Injunction  restrained  plaintiff's 


intestate  and  the  sheriff  of  El  Dorado 
county,  pendente  lite,  from  selling,  on  exe- 
cution in  favor  of  the  former,  certain  min- 
ing claims,  and  improvements  thereon. 
The  findings  of  the  court  negative  all  al- 
leged damages  by  reason  of  the  injunction, 
except  as  follows:  (1)  "That  said  Burke 
plaintiff's  intestate)  was  necessarily  pnt 
o  costs  and  expenses,  in  the  amount  of 
$500,  for  attorneys'  fees  In  procuring  the 
dissolution  of  said  injunctions,  and  ex- 
pended said  sum."  (2)  "That  said  Burke 
was  necessarily  pot  to  cost  and  expense,  in 
the  amoqnt  of  $200,  for  attorneys'  fees  in 
the  supreme  court  of  the  state  of  Califor- 
nia, in  procuring  an  affirmance  of  said 
judgment  dissolving  said  injunctions." 

1.  It  is  contended  for  appellant  that  nei- 
ther of  these  findings  is  justified  by  the 
evidence.  I  think  this  point  should  he  sus- 
tained. The  evidence  not  only  fails  to 
show  that  Burke  or  his  administrator  ev- 
er paid  any  attorneys'  fees  for  services  in 
procuring  a  dissolution  of  either  injunc- 
tion, but  positively  shows  that  no  such 
fees  were  ever  paid,  and,  furthermore, 
shows  that  the  estate  of  Burke  was  not 
liable  for  any  such  fees  at  the  time  the 
amended  complaint,  on  which  the  case 
was  tried,  was  filed,  for  the  reason  that 
no  claim  for  any  such  fees  was  ever  pre- 
sen  ted  for  allowance  to  the  administrator 
of  Burke,  or  to  the  probate  judge.  The 
plaintiff  was  appointed  and  qualified  as 
administrator  of  Burke  more  than  four 
months  prior  to  the  filing  of  the  original 
complaint  herein,  and  nearly  two  years 
before  the  filing  of  the  last  amended  com- 
plaint; and  it  appears  that  notice  to  the 
creditors  had  been  duly  published  by  the 
administrator.  Substantially  all  this  ap- 
pears from  the  testimony  of  Thomas  V. 
O'Brien,  a  witness  for  plaintiff,  who  ap- 
pears to  have  been  the  leading  attorney 
for  Burke  in  the  action  in  which  the  in- 
junctions were  issued,  and  also  in  this  ac- 
tion; and  there  was  no  other  evidence  on 
the  trial,  touching  attorneys'  fees  for  serv- 
ices in  procuring  a  dissolution  of  the  in- 
junctions, than  this  testimony.  In  the 
late  case  of  Mitchell  v.  Hawley,  79  Cal.  301, 
21  Pac.  Rep.  833,  this  court  said :  "  The  al- 
lowance of  counsel  fees  in  suits  on  injunc- 
tion bonds,  and  in  one  or  two  other  ac- 
tions of  a  kindred  character,  Is  exception- 
al ;  and  it  should  not  be  carried  beyond 
the  point  to  which  former  decisions  have 
taken  it."  By  former  decisions  in  this 
state,  it  seems  to  have  been  well  settled 
that  in  cases  of  this  kind  attorneys'  fees 
cannot  be  recovered  as  damages  sustained 
by  reason  of  the  Injunction,  unless  they 
have  been  paid.  The  principal  former  de- 
cisions to  this  effect  are  to  be  found  in  the 
following  cases:  Wilson  v.  McEvoyv  25 
Cal.  170;  Prader  v.  Grimm,  28  Cal.  11; 
Roussin  v.  Stewart,  33  Cal.  208;  Busta- 
mentrt  v.  Stewart,  65  Cal.  115. 

2.  Appellant  also  makes  the  point  that 
the  court  erred  In  allowing  Interest  on  the 
damages,  and  I  think  this  point  is  well 
taken.  The  liability  of  the  defendants,  if 
any,  arose  from  a  contract;  bat  the 
amount  of  the  damages  could  not  have 
been  estimated  or  ascertained  by  means 
of  the  contract;  nor  does  the  contract 

|  furnish  any  data  useful  as  a  factor  in  ee- 
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timatloR  tbe  damages.  Therefore,  the 
damages  were  unliquidated  and  uncer- 
tain, and  coold  only  be  made  certalu  by 
proof  and  adjudication  on  the  trial,  or  by 
a  settlement  between  the  parties.  Coburn 
v.  Goodall,  72  Cal.  509, 14  Pac.  Rep.  190; 
Heald  v.  Hendy,89  Cal. 632, 27  Pac.  Rep.  67. 

I  think  tbe  appeal  from  the  Judgment 
should  be  dismissed;  but  that  the  order 
denying  a  new  trial  should  be  reversed, 
and  a  new  trial  tcrauted.  But  inasmuch 
as  it  appears  that  the  attorneys  for  de- 
fendants refused  to  accept  an  offer  of  plain- 
tiff's attorneys  to  consent  to  an  order 
granting  a  new  trial,  made  at  the  time  no- 
tice of  defendants'  motion  for  a  new  trial 
was  served,  I  think  the  appellant  should 
pay  the  costs  of  the  appeal. 

We  concur  •  TEMPLE,  C. ;  HAYNES,  C. 

PER  CURIAM.  For  the  reasons  given 
in  tbe  foregoing  opinion  the  appeal  from 
the  judgment  is  dismissed,  and  the  order 
denying  a  new  trial  is  reversed,  and  a  new 
trial  granted.  Costs  of  appeal  to  be  paid 
by  appellant. 

07  Cal  422) 

MARSHALL  v.  TAYLOR.  (No.  19,073.) 
(Supreme  Court  of  California.  Feb.  27,  189a) 

Entry  or  Judgment— Failure  of  Clerk  to 
Make — ErFECT — Motion  to  Dismiss. 

1.  Where  judgment  was  rendered  for  plain- 
tiff, and  on  the  same  day  she  gave  to  the  clerk 
a  form  thereof,  and  paid  costs  of  the  action, 
and  he  neglected  to  enter  the  judgment,  a 
motion  by  defendant  to  dismiss  the  action  be- 
cause the  judgment  was  not  entered  within  six 
months  after  rendition,  as  provided  by  Code 
Civil  Proa  f  581,  providing  that  an  action  may 
be  dismissed  where,  after  verdict,  the  success- 
ful party  neglects  to  demand  entry  of  judg- 
ment thereon  for  more  than  six  months,  was 
properly  denied,  the  provisions  of  such  sec- 
tion not  being  mandatory.  Rosenthal  v.  Mo 
Mann,  93  Cal.  505,  29  Pac.  Rep.  121. 

2.  Even  if  such  statute  were  mandatory, 
such  motion  could  not  be  sustained,  since  there 
was  no  "neglect"  on  the  part  of  plaintiff,  she 
having  a  right  to  assume  that  the  clerk  would 
perform  his  duty  as  required  by  Code  Civil 
Proc.  I  664,  providing  that  judgment  must  be 
entered  by  the  clerk  in  conformity  with  the 
verdict  within  24  hours  thereafter,  unless  the 
court  order  the  case  reserved  for  argument  or 
further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

3.  A  certificate  by  the  clerk  that  no  judg- 
ment had  ever  been  entered,  attached  to  the 
transcript  on  appeal  served  on  plaintiff,  did  not 
affect  her  with  notice  that  such  judgment  had 
not  been  entered. 

4.  If  such  certificate  were  evidence  of  no- 
tice, under  any  circumstance,  defendant  could 
not  use  it  for  such  purpose  when  he  stated  in 
his  bill  of  exceptions  that,  immediately  after 
the  rendition  of  the  verdict,  "judgment  was 
rendered  and  entered  in  said  case  in  accord- 
ance with  said  verdict,"  and  he  also  stated  in 
his  notice  of  appeal  that  the  appeal  was  from 
the  judgment  entered  in  favor  of  plaintiff. 

5.  where  the  court  has  actually  rendered 
a  judgment,  but  it  has  not  been  entered  on  the 
record,  through  neglect  of  the  clerk,  an  or- 
der may  be  made  that  it  be  entered  nunc  pro 
tunc,  though  the  six  months  allowed  for  en- 
tering judgment  have  elapsed. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  J.  W.  McKin- 
ley,  Judge. 
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Action  by  Jessie  N.  Marshall  against  Ja- 
cob S.  Taylor.  There  was  judgment  for 
plaintiff,  and  from  an  order  overruling  a 
motion  by  defendant  to  dismiss  the  action 
because  the  judgment  was  not  entered 
within  six  months  after  rendition  thereof, 
and  from  an  order  directing  the  clerk  to 
enter  the  judgment  nunc  pro  tunc,  defend- 
ant appeals.  Affirmed. 

C.  C.  Stephens,  for  appellant.  W.  W. 
Holcomb,  W.  T.  Williams,  and  J.  W.Coch- 
ran, for  respondent. 

PATERSON,  J.  Plaintiff  recovered  a 
judgment  against  tbe  defendant  in  the 
court  below,  for  the  sum  of  $25,000  dam- 
ages, on  December  18,  1890.  On  that  day 
her  counsel  gave  to  the  clerk  the  form  of 
judgment,  and  paid  Mm  the  costs  of  the 
actlou.  The  verdict  was  duly  recorded, 
and  the  judgment  was  filed,  but  was  not 
entered.  In  due  time  tbe  defendant  moved 
for  a  new  trial.  The  motion  was  denied, 
and  the  defendant  appealed  on  June  26, 
1891.  Tbe  notice  of  appeal  served  upon 
tbe  plaintiff  states  that  the  defendant  ap- 

f teals  to  the  supreme  court  from  tbe  final 
udgment  given,  made,  rendered,  and  en- 
tered in  tbe  cause  on  December  18, 1890, 
and  also  from  tbe  order  of  June  12, 1891, 
denying  defendant's  motion  for  a  new  tri- 
al therein.  Tbe  transcript  on  appeal  was 
served  upon  respondent  on  August  25,  * 
1891,  and  contains  a  certificate  of  tbe  clerk 
which  states  that  no  judgment  has  ever 
been  rendered  or  entered  in  the  action. 
On  December  9, 1891,  the  appellant  served 
upon  respondent  a  notice  of  motion  to 
dismiss  tbe  action  upon  the  ground  that 
the  plaintiff  bad  neglected  for  more  than 
six  months  after  tbe  rendition  of  the  ver- 
dict to  demand,  or  have  entered,  a  judg- 
ment thereon.  About  tbe  same  time,  plain- 
tiff served  tbe  defendant  with  notice  of 
motion  to  have  Judgment  entered  "  as  of 
the  date,  the  18th  day  of  January.  1890." 
The  motions  were  heard  together.  The 
motion  of  the  defendant,  for  a  dismissal 
of  the  action,  was  denied;  and  tbe  motion 
of  plaintiff,  w for  an  order  directing  the 
clerk  to  enter  Judgment  nunc  pro  tunc  as 
of  January  18,  1890,  was  granted.  From 
these  orders  the  defendant  has  appealed. 

We  think  tbe  court  properly  denied  the 
motion  to  dismiss  tbe  action.  The  appli- 
cation was  based  upon  section  581,  Code 
Civil  Proc.,  which  provides  that  "an  ac- 
tion may  be  dismissed  *  •  *  in  the  fol- 
lowing cases:  *  *  *•  (6)  Ry  the  court, 
when,  after  verdict  or  final  submission, 
the  party  entitled  to  Judgment  neglects 
to  demand  and  have  the  same  entered  tor 
moretbansix  months."  This  section  is  not 
mandatory,  (Rosenthal  v.  McMann, 98 Cal. 
505,29  Pac.  Rep.  121.)  and,  if  it  were,  would 
not  authorise  a  dismissal  of  the  action, 
under  the  circumstances  shown  in  this  case, 
because  there  was  no  "neglect  "on  the  part 
of  the  plaintiff.  When  plaintiff  paid  to 
the  clerk  the  costs  of  the  action  after  ver- 
dict, and  presented  him  with  a  form  of 
the  Judgment  which  she  desired  to  have 
entered,  she  had  a  right  to  rely  upon  the 
assumption  that  tbe  clerk  would  perform 
the  duty  required  of  him  by  the  statute. 
Section  664,  Code  Civil  Proc,  provides  that 
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"When'  trial  by  Jury  baa  been  bad,  Judg- 
ment mast  be  entered  by  tbe  clerk,  in  con- 
formity to  the  verdict,  within  twenty -four 
hours  after  the  rendition  of  the  verdict, 
unless  the  court  order  tbe  case  to  be  re- 
served for  argument  or  farther  considera- 
tion, or  grant  a  stay  of  proceedings. " 

It  is  claimed  tbat  tbe  clerk's  certificate 
to  tbe  transcript  was  notice  to  tbe  re- 
spondent tbat  uo  judgment  bad  ever  been 
entered,  and  she  having  neglected  thereaft- 
er, until  the  notice  of  motion  to  dismiss 
as  served,  to  take  any  steps  to  have  the 
Judgment  entered,  it  was  an  abuse  of  dis- 
cretion in  the  court  below  to  refuse  to  dis- 
miss tbe  action.  But  tbe  certificate  of  the 
clerk  cannot  be  used,  and  never  was  in- 
tended to  be  used,  for  any  such  purpose. 
If  it  were  evidence  of  notice,  under  any 
circumstance,  the  appellant  ought  not  be 
allowed  to  use  It  for  such  a  purpose  aft- 
er having  incorporated  into  bis  bill  of  ex- 
ceptions a  statement  tbat  immediately 
after  the  rendition  of  tbe  verdict,  "on  tbe 
18tb  day  of  December,  1890,  Judgment  was 
rendered  and  entered  in  said  case  in  ac- 
cordance with  said  verdict,"  and  also  a 
certificate  of  tbe  Judge  to  the  effect  that 
on  the  hearing  of  the  motion  for  a  new 
trial,  among  otber  documents  Introduced 
in  evidence,  was  the  Judgment,  and  hav- 
ing also  stated  in  his  notice  of  appeal 
served  upon  respondent  that  tbe  appeal 
was  from  the  Judgment  entered  on  tbe  18th 
day  of  December,  185*0,  in  favor  of  plaintiff, 
and  against  tbe  defendant. 

It  is  contended  tbat  a  Judgment  nunc 
pro  tunc  can  be  entered  only  when  tbe  de- 
lay has  arisen  from  tbe  act  of  the  court, 
and  tbat  there  Is  nothing  In  the  record  up- 
on which  to  base  an  Oder  of  entry  nunc 
pro  tunc.  Neither  of  these  contentions  is 
sound.  The  pleadings,  the  minutes  of  the 
court,  and  tbe  verdict  were  sufficient  rec- 
ord evidence  to  sustain  tbe  action  of  the 
court.  The  verdict  is  equivalent  to  find- 
ings of  fact  and  conclusions  of  law;  and 
section  664,  supra,  is  equivalent  to  an 
express  direction  by  the  court  to  the  clerk 
to  enter  Judgment  in  accordance  with  the 
verdict.  The  rights  of  tbe  parties  were 
fully  determined,  there  was  no  question  as 
to  the  form  or  substance  of  tbe  Judgment, 
and  nothing  remained  to  be  done  but  the 
mere  ministerial  duty,  to  be  performed  by 
tbe  clerk,  of  entering  tbe  Judgment  as  re- 
quired by  the  statute.  Casement  v.  Ring- 
gold, 28  Cal.  839,  Gray  v.  Palmer,  Id.  416. 
The  rule  is  tbat  where  the  court  has  ac- 
tually rendered  a  Judgment,  but  tbe  same 
has  not  been  entered  on  tbe  record,  wheth- 
er In  consequence'  of  the  neglect  of  the 
court,  or  neglect  or  misprision  of  tbeclerk, 
an  order  may  be  made  tbat  the  Judgment 
rendered  be  entered  nunc  pro  tunc,  and 
this  may  be  done  after  the  expiration  of 
the  term— In  this  state,  after  the  expira- 
tion of  six  months.  Such  an  order  was 
made  in  a  case,  although  nearly  eight  years 
bad  elapsed,  it  appearing  that  third  per- 
sons would  not  be  injured  thereby.  In 
such  a  case  tbe  effect  of  tbe  order  Is  sim- 
ply to  supply  matters  of  evidence.  The 
record  is  merely  amended  by  inserting  in 
the  memorial  of  the  proceedings  that 
which  has  been  improperly  omitted  there- 
from. 1  Black,  Judgm.  $8  128-188.  Tbe 


appellant's  rights  on  appeal  will  not  be 
effected  by  the  action  of  tbe  court  below, 
because  tbe  order  relates  back  to  the  time 
the  proceedings  of  the  court  actually  took 
place,  and  the  nunc  pro  tunc  entry  of  the 
Judgment  becomes  a  part  of  tbe  entry  of 
tbat  date,  the  same  as  if  it  had  actually 
been  entered  then.  "There  can  be  no 
doubt  that  such  an  entry  may  operate  so 
as  to  save  proceedings  wblcb  have  been 
had  before  it  is  made."  1  Black,  Judgm. 
$186. 

To  protect  the  rights  of  the  parties, 
however,  ft  is  necessary  that  tbe  order  of 
the  court  granting  the  plaintiff's  motion 
should  be  corrected  iu  one  respect.  It  di- 
rects the  clerk  "to  enter  a  Judgment  nunc 
pro  tunc  as  of  January  18,  1890."  Tbe 
word  44  January  "  Is  a  palpable  mistake  as 
to  the  month.  The  action  was  not  com- 
menced uutil  March  22, 1890,  and  the  rec- 
ord shows  beyond  question  that  the  Judg- 
ment ought  to  have  been  entered  Decem- 
ber 18, 1890.  The  order  denying  tbe  de- 
fendant's motion  to  dismiss  the  action  is 
affirmed,  and  the  court  below  is  directed 
to  amend  tbe  order  granting  tbe  plain  tiffs 
motion  by  striking  oot  tbe  word  "Janu- 
ary,*' and  Inserting  in  lieu  thereof  tbe 
word  "  December. "  Ah  so  modified,  the 
last-named  order  will  stand  affirmed;  and, 
there  being  no  merit  In  tbe  appeal,  the 
appellant  will  not  recover  tbe  costs  thereof. 

We  concur:  HARRISON,  J.;  GA- 
RODTTB,  J.   

'  (97  Cal.  488) 

In  re  WOODS'  ESTATE.  (No,  18,051.) 

(Supreme  Court  of  California.  Feb.  27,  1893.) 

Letters  or  Administration— To  Whom  Grantrd 
—Minor  Uojldkbn  or  Dbcbasxd  —Guardian's 
Right  to  Namb  Administrator. 

Code  Civil  Proc.  f  1365.  names  the  per- 
sons to  whom  letters  of  administration  shall  be 
granted,  but  does  not  name  the  guardian  of  a 
minor.  Section  1809  declares  that  a  minor  la 
not  competent  to  serve  as  administrator.  Sec- 
tion 1379  provides  that  administration  may  be 
granted  to  one  or  more  competent  persons, 
though  not  otherwise  entitled  to  the  same,  at 
the  written  request  of  the  person  entitled.  Sec- 
tion 1308  provides  that,  if  any  person  entitled 
to  administer  is  a  minor,  letters  mast  be 
granted  to  his  or  her  guardian,  or  to  any  other 
person  entitled  to  letters  of  administration,  in 
the  discretion  of  the  court.  Held,  that  a  writ- 
ten request  by  a  guardian  of  the  minor  chil- 
dren of  deceased  that  letters  be  granted  to  ap- 
pellant did  not  confer  on  the  latter  the  right  to 
administer. 

Department  2.  Appeal  from  superior 
court,  Sacramento  couoty;  W.  C.  Van 
Fleet,  Judge. 

C.  M.  West  and  George  F.  Bronner,  pub- 
lic administrator,  were  contestants  for  let- 
era  of  administration  on  the  estate  of 
James  A.  Woods,  deceased.  From  an  or- 
der denying  tbe  application  of  West,  and 
granting  letters  to  Bronner,  the  former 
appeals.  Affirmed. 

Hall  ft  Dunn,  for  appellant.  Johnson, 
Johnson  ft  Johnson,  for  respondent. 

PER  CURIAM.  C.  M.  West  and  George 
F.  Bronner,  public  administrator,  were 
contestants  for  letters  of  administration 
of  the  estate  of  James  A.  Woods, deceased. 
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The  conrt  made  an  order  denying  the  ap- 
plication of  West,  and  granting  letters  to 
Bronner,  and  West  appeals  from  the  or- 
der. The  only  heirs  of  said  Woods,  de- 
ceased, were  three  minor  children,  and  ap- 
pellant offered  to  prove  that  Susan  Sher- 
wood was  their  only  appointed  guardian, 
and  that  said  guardian  had  made  a  writ- 
ten request  for  the  appointment  of  said 
West  as  administrator.  An  objection  to 
this  evidence  was  sustained  by  the  court, 
and  appellant  excepted.  West  founded 
bis  claim  to  be  appointed  administrator 
solely  upon  said  request  of  said  guardian. 
We  think  that  the  court  was  right  In  Its 
ruling.  Section  1365,  Code  Civil  Proc.,  de- 
clares that  administration  upon  estates 
shall  be  granted  to  some  person  belonging 
to  one  of  ten  specified  classes,  who  shall 
be  entitled  in  the  order  named,  and  the 
guardian  of  a  minor  Is  not  one  of  the  per- 
sons therein  named.  Section  1869  declares 
that  a  minor  is  not  competent,  or  entitled, 
to  serve  as  administrator.  Section  1379 
provides  that  "administration  may  be 
granted  to  one  or  more  competent  per- 
sons, although  not  otherwise  entitled  to 
the  same,  at  the  written  request  of  the 
person  entitled."  Section  1368  provides* 
"If  any  person  entitled  to  administration 
is  a  minor,  letters  must  be  granted  to  his- 
or  her  guardian,  or  any  other  person  en- 
titled to  letters  of  administration,  in  tbe 
discretion  of  the  court."  No  doubt  these 
sections  are  somewhat  confusing  as  to  the 
point  whether  a  minor  is  a  "person  enti- 
tled," and  therefore  as  to  whether  the 
guardian  of  a  minor  may  be  granted  let- 
ters. But  assuming,  for  the  purposes  of 
this  case,  that  tbe  guardian  herself  had 
some  right  to  letters,  still  she  bad  such 
right  merely  as  representative,  or  in  place, 
of  tbe  minor.  She  does  not  come  within 
any  one  of  the  classes  of  persons  enumer- 
ated In  section  1865  as  persons  to  whom 
administration  must  be  granted,  and 
therefore  ber  written  request  could  not 
confer  upon  appellant  the  right  to  admin- 
ister. Tbe  order  appealed  from  is  affirmed. 


(97  Cal.  438) 

SAN  DIEGO  SCHOOL  DIST.  OF  SAN  DI- 
EGO COUNTY  v.  BOARD  OF  SUP'RS  OF 
'  SAN  DIEGO  COUNTY.    (No.  19,173.) 
(Supreme  Court  of  California.  March  2,  1893.) 

Appbal — Whxn  Liu— Satisfaction  or  Judg- 
ment. 

Where,  In  a  proceeding  by  a  school  dis- 
trict against  county  supervisors  to  compel  de- 
fendants to  levy  a  tax  for  the  use  of  plaintiff, 
the  court  gave  judgment  for  plaintiff,  and  or- 
dered defendants  to  levy  the  tax,  and  they 
thereupon  complied  and  made  the  levy,  defend- 
ants cannot  thereafter  appeal  from  such  judg- 
ment, as  it  was  satisfied,  and  its  force  ex- 
hausted, by  defendants'  compliance,  and  a  re- 
versal could  not  set  aside  the  levy;  Code  Civil 
Proc  S  957,  providing  that  in  case  of  reversal 
the  appellate  court  may  make  restitution  of  all 
rights  and  property  lost  by  the  erroneous  Judg- 
ment, so  far  as  consistent  with  certain  rights 
acquired  thereunder. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  George  Puter- 
bangh.  Judge. 

Action  by  the  San  Diego  school  district 
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of  San  Diego  county  against  the  board  of 
supervisors  of  San  Diego  county.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Appeal  dismissed. 

Wm.  F.  Herrin,  Johnson  &  Jones,  J.  B. 
Deakin.nnd  Mr.  Kelly, for  appellant.  Par- 
rish,  Mosnbolder  &  Lewis,  A.  G.  Watson, 
and  J.  O.  W.  Paine,  for  respondent. 


HARRISON,  J.  Motion  to  dismiss  the 
appeal.  Tbe  board  of  education  of  tbe 
city  of  San  Diego  presented  an  estimate 
to  tbe  board  of  supervisors  of  tbe  county 
of  San  Diego  of  the  amount  of  money 
needed  to  be  raised  by  taxation  for  school 
purposes  of  the  school  district  of  the  city 
of  San  Diego,  and  requested  said  board  of 
supervisors  to  levy  a  tax  upon  all  tbe  tax- 
able property  in  tbe  city  sufficient  to  raise 
tbe  amount  of  said  estimate.  Thereafter 
the  board  of  supervisors  notified  tbe  board 
of  education  In  writing  that  it  would  not 
levy  such  tax,  whereupon  tbe  plaintiff 
herein  brought  this  action  to  compel  Its 
levy.  Upon  tbe  bearing  the  court  ren- 
dered its  Judgment,  September  26,  1892,  di- 
recting the  supervisors  that  at  tbe  time  of 
levying  tbe  county  tax  of  the  county  they 
levy  a  tax  upon  all  the  taxable  property 
in  said  San  Diego  school  district, sufficient 
to  raise  the  amount  reqnlred  by  said 
school  district  for  school  purposes  during 
tbe  year  next  ensuing  after  the  first  Mon- 
day In  January,  1893.  Upon  the  service  of 
tbis  judgment  upon  the  board  of  supervis- 
ors they  on  the  same  day  complied  there- 
with, and  levied  the  tax,  as  directed  by 
the  mandate  of  the  court.  On  tbe  6th  of 
October,  1892,  tbe  board  of  supervisors 
took  an  appeal  to  this  court  from  the  Judg- 
ment that  had  been  entered  against  them, 
and  the  respondent  now  moves  to  dismiss 
tbe  appeal  upon  the  gronnd  that  the  judg- 
ment was  satisfied  before  tbe  appeal  was 
taken,  by  a  compliance  therewith,  and  a 
levy  of  the  tax  directed  by  tbe  judgment. 

We  are  of  tbe  opinion  that  tbe  motion 
must  be  granted.  Tbe  defendant  volun- 
tarily complied  with  tbe  mandate  of  the 
court,  and  tbe  judgment  was  thereupon 
satisfied,  and  Its  force  exhausted.  After 
it  had  thus  been  satisfied,  there  was  noth- 
ing in  tbe  judgment  which  the  court  had 
rendered  of  which  tbe  defendant  could 
complain,  or  about  wbicb  It  conld  say 
that  It  was  aggrieved.  A  reversal  of  tbe 
judgment  would  not  of  itself  set  aside  the 
levy  of  tbe  tax  which  had  been  made,  nor 
did  the  appellant  by  its  compliance  with 
the  judgment  lose  any  property  or  rights 
of  which  restitution  could  be  made  in  case 
of  a  reversal.  Code  Civil  Proc.  §  957. 1  The 
proceeding  was  for  the  purpose  of  compel- 
ling tbe  defendant  to  perform  an  official 
duty,  and  not  one  in  which  it  had  any  per- 
sonal rights  to  be  affected.   By  reason  of 


'Code  Civil  Proc  I  957:  "When  the  judgment 
or  order  is  reversed  or  modified,  the  appellate 
court  may  make. complete  restitution  of  all  prop- 
erty and  rights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  the  restitution  is  consistent 
with  protection  of  a  purchaser  of  property  at  a 
sale  ordered  by  the  judgment,  or  had  under 
process  issued  upon  the  judgment,  on  the  appeal 
from  which  the  proceedings  were  not  stayed. 
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Ita  levy  of  the  tax  In  obedience  to  the  Judg- 
ment, rights  and  interests  of  other  par- 
ties have  supervened,  and  it  would  be  un- 
just to  those  who  have  acquired  or  lost 
such  rights  by  reason  of  its  compliance 
with  the  Judgment  If  the  appellant  should 
now  be  permitted  to  seek  a  reversal  of  the 
Judgment  under  which,  by  reason  of  its 
own  acts,  those  rights  and  interests  have 
been  acquired.   The  appeal  is  dismissed. 

We  concur:  PATERSON,  J.;  GAR- 
OUTTE,  J. 


(97  Oal.  440) 

CITY  OF  CORONADO  et  al.  v.  CITY  OF 

SAN  DIEGO  et  al.  (No.  19,115.) 
(Supreme  Court  of  California.  March  2,  1893.) 
Taxation — Lbvt— Writ  of  Prohibition. 
A  writ  of  prohibition  will  not  lie,  on  the 
petition  of  one  city,  to  restrain  the  levy  of 
taxes  for  the  municipal  purposes  of  another 
city,  from  which  the  former  has  been  severed, 
since  the  levy  of  a  tax  is  not  a  judicial  act. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  E.S.Torrance, 
Judge. 

Petition  by  the  city  of  Coronado  and 
others  against  the  city  of  San  Diego  and 
others  for  a  writ  of  prohibition  to  prevent 
the  levy  by  the  latter  city,  withiu  the  lim- 
its of  the  former  city,  of  certain  taxes. 
From  an  order  sustaining  a  demurrer  to 
the  petition,  petitioners  appeal.  Affirmed. 

O.  A.  McConoughey  and  A.  M.  McCon- 
oughey,  for  appellants.  William  H.  Fuller, 
for  respondents. 

GAROUTTE,  J.  This  is  an  application 
for  a  writ  of  prohibition  to  prevent  re- 
spondents from  levying  a  tax  for  munici- 
pal purposes  upon  property  situated 
within  the  corporate  limits  of  petitioner. 
A  general  demurrer  to  the  petition  was 
sustained  by  the  trial  court,  and  the  legal 
sufficiency  of  the  petition  is  the  only  mat- 
ter before  us.  After  alleging  the  corporate 
existence  of  the  city  of  San  Diego :  that 
the  territory  forming  the  city  of  Coronado 
was  originally  a  portion  of  tbe  city  of  San 
Diego,  but  had  been  set  off,  and  the  city 
of  Coronado  created  therefrom  in  accord, 
a  nee  with  the  requirements,  of  the  law,— 
tbe  petitioner  further  alleged  "that  tbe 
city  of  San  Diego,  ever  since  said  exclu- 
sion of  said  territory  from  its  corporate 
limits,  has  without  warrant  of  law,  char- 
ter, or  grant  exercised  tbe  franchise  of  as- 
sessing, levying,  and  collecting  taxes  on 
and  from  all  tbe  territory  within  said  city 
of  Coronado,  so  excluded,  for  the  munici- 
pal uses  of  tbe  city  of  San  Diego,  and  has 
finished  the  assessment  for  tbe  year  1892 
on  the  property  in  the  said  city  of  Coro- 
nado, and  is  threatening  and  has  ex- 
pressed its  intention  to  levy  taxes  thereon 
for  the  municipal  uses  of  said  city  of  San 
Diego,  which  franchise  Is  not  conferred 
upon  It  by  statute,  charter,  or  grant; 
and  there  is  no  plain,  speedy,  or  adequate 
remedy  in  the  ordinary  course  of  law," 
etc.  The  foregoing  facts  form  no  basis  for 
tbe  issuance  of  a  writ  of  prohibition. 
Prohibition  is  essentially  Jurisdictional, 
and 'therefore  Judicial;  mandamus  is  pure- 


ly ministerial ;  and  when  the  Code  of  Civil 
Procedure  declares  that  the  writ  of  pro- 
hibition is  the  counterpart  of  the  writ  of 
mandate,  the  declaration  cannot  be  trne 
In  its  broadest  sense,  and  to  that  extent 
it  Is  misleading.  These  two  writs  are  tbe 
counterpart  of  each  other  to  the  extent 
that  one  Is  prohibitory  and  the  other 
mandatory;  one  acts  upon  the  person, 
the  other  acts  upon  the  tribunal;  bnt  be- 
yond that  they  have  nothing  in  common. 
Maurer  v.  Mitchell, 58  Cal.  2K9.  It  is  recog- 
nized as  a  universal  rule  that  the  writ  of 
mandate  will  issue  to  compel  the  levy  of  a 
tax,  and  it  will  issue  for  the  reason  that 
the  act  of  making  the  levy  is  purely  minis- 
terial. If  mandamus  will  Issue  to  compel 
a  levy  because  tbe  act  is  ministerial,  it 
must  be  conceded  tb  at  prohibition  will  not 
run  to  restrain  the  levy,  for  It  can  only 
be  Invoked  to  restrain  threatened  acts 
whicn  are  Judicial  in  their  character.  It 
was  held  In  Maurer  v. Mitchell, supra, that 
tbe  writ  of  prohibition  to  which  reference 
Is  made  In  the  constitution  and  the  stat- 
ute is  the  common-law  writ,  and  that  It 
would  not  run  to  prohibit  the  tax  collect- 
or from  selling  property  under  an  alleged 
void  assessment.  In  Le  Conte  v.  Town  of 
Berkeley, 57  Cal.  269,  a  writ  was  refused  to 
restrain  tbe  collection  of  a  street  assess- 
ment upon  the  ground  that  It  was  not  the 
proper  remedy.  In  People  v.  Election 
Commissioners,  54  Cal.  404,  It  wasdeclared 
that  tbe  writ  would  not  lie  to  restrain  a 
board  of  election  commissioners  from 
calling  an  election,  their  action  not  being 
Judicial  in  Its  nature,  the  court  further 
saying  that  whether  it  was  legislative  or 
ministerial  was  not  necessary  to  deter- 
mine. There  are  numerous  other  au- 
thorities In  this  state  to  tbe  same  effect. 
The  levy  of  the  tax  Is  not  a  judicial  act, 
and  for  the  foregoing  reasons  tbe  Judg- 
ment Is  affirmed. 

We  concur:  HARRISON,  J.;  PATER- 
SON, J. 


(97  CaL  446) 

HAAREN  v.  HIGH.   (No.  19,041.) 

(Supreme  Court  of  California.  March  2,  1893.) 

Tax  Sale — Vamditt  —  Timb  fob  Redemption — . 
Notice  op  Expiration— Deed — Effect  as  Evi- 
dence—Regularity  of  Proceedings. 

1.  In  an  action  for  land,  the  court  found 
that  plaintiffs  land  was  sold  for  delinquent 
taxes  for  1883,  but  the  proceedings  did  not 
show  that  defendant,  the  purchaser,  30  days 
before  the  year  for  redemption  expired,  served 
on  plaintiff  a  notice  that  the  land  bad  been  sold 
for  taxes,  the  amount  due,  aud  the  time  when 
the  right  of  redemption  would  expire,  as  re- 
quired by  Pol.  Code,  §  3785,  as  amended  by 
Act  March  12,  1885.  Held,  that  the  findings 
showed  that  the  right  of  redemption  expired 
before  the  amendment  requiring  the  notice 
took  effect,  60  days  after  its  passage,  since  the 
taxes  referred  to  must  be  taxes  payable  in 
1883,  and  since,  under  Pol.  Code,  §§  3763-3765, 
3772,  requiring  the  first  publication  of  the  de- 
linquent tax  list  to  be  made  on  or  before  the 
first  Monday  of  February,  aud  the  sale  to  be 
completed  within  three  weeks  from  the  begin- 
ning of  tbe  sale,  and  within  28  days  of  the 
first  publication,  the  land  could  not  have  been 
sold  later  than  March,  1884. 

2.  In  such  case  it  was  not  necessary  for 
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defendant  to  give  the  notice  required  by  the 
law  as  amended. 

3.  Where,  in  such  case,  the  tax  collector 
filed  with  the  county  recorder  and  county  clerk 
the  affidavit  of  the  publication  of  the  tax  list 
as  required  by  Pol.  Code,  §  3709,  it  is  imma- 
terial whether  the  affidavit  was  signed  by  the 
tax  collector,  or  by  the  printer  of  the  news- 
paper, as  required  by  Code  Civil  Proc.  §  2010, 
since,  under  Pol.  Code,  §  3787,  the  deed  of  the 
tax  collector  is  conclusive  evidence  of  the  reg- 
ularity of  all  proceedings  from  the  assessment 
to  the  execution  of  the  deed. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Diego 
county ;  W.  L.  Pierce,  Judge.  • 

Action  by  Claus  Haaren  against  J.  E. 
High.  J udgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Works,  Gibson  &  Titus,  for  appellant. 
Sylvester  Kipp,  for  respondent. 

TEMPLE,  C.  Defendant  appeals  upon 
the  judgment  roll.  The  action  was 
brought  to  recover  possession  of  land. 
Defendant  denies  plaintiff's  title,  claims 
title  and  right  of  possession  in  blmaelf, 
and  pleads  the  statuteof  limitations.  The 
case  was  tried  without  a  jury,  and  the 
coart  found,  as  facte,  that  plaintiff  ac- 
quired title  to  the  demanded  premises  in 
June,  1882;  that  on  the  7th  day  of  July, 
188ft,  the  tax  collector  of  San  Diego  coun- 
ty, where  said  property  is  situated,  execut- 
ed to  defendant  four  tax  deeds,  being  one 
for  each  lot  described  in  the  complaint. 
The  deeds  were  executed  In  the  proceedings 
for  the  collection  of  delinquent  state  and 
county  taxes  for  the  year  1883,  under  tno 
provisions  of  the  Political  Code,  bat  did 
not  show  that  any  notice  of  redemption 
was  given,  as  required  by  section  8785  of 
the  Political  Code,*  as  amended  in  1885. 
The  deeds  were  recorded  by  defendant  on 
the  day  of  their  execution,  and  defendant 
has  ever  since  claimed  to  be  the  owner  of 
the  lots,  has  paid  all  taxes  levied  upon 
them,  and  in  1886  inclosed  the  entire  prop- 
erty by  a  fence. 

It  is  contended  by  plaintiff  and  respond- 
ent that  the  deeds  are  void  because  no  no- 
tice was  given  as  required  by  the  section 
above  cited.  To  this  It  Is  replied  that  the 
time  for  redemption  bad  expired  before 
section  3785  was  amended  so  as  to  require 
notice.  Therefore,  no  such  notice  was  re- 
quired In  this  case.  Rollins  v.  Wright,  93 
Cal.  395.  29  Pac.  Rep.  58. 

But  it  is  again  conteuded  that  it  does 
not  appear  that  the  full  year  allowed  for 
redemption  bad  expired,  for  the  reason 
that  the  finding  does  not  state  when  the 
sale  was  made  for  taxes.  Admitting  that 
in  such  case  the  burden  would  be  on  de- 
fendant to  show  tbat  such  notice  was  not 
required,  I  think  the  fact  is  made  to  ap- 
pear by  unavoidable  inference  from  the 


^This  section  provides  that  the  purchaser  of  a 
tax  title  shall,  30  days  previous  to  the  expira- 
tion of  the  time  for  redemption,  or  "<0  days  be- 
fore he  applies  for  a  deed,  serve  on  the  owner 
or  occupant  of  the  land  a  written  notice  that 
the  land  haa  been  sold  for  taxes,  the  amount 
due,  and  the  time  when  the  right  cf  redemption 
will  expire,  or  when  the  purchaser  will  apply 
for  a  deed,  and  providing,  further,  that  till  such 
notice  is  given  the  owner  shall  have  tlie  right 
of  redemption,  indefinitely. 


facts  which  are  stated.  The  amendment 
was  made  to  the  Political  Code,  so  as  to 
require  that  sach  notice  be  given,  March 
12,  1885.  Tbe  property,  was  sold  by 
the  tax  collector  in  the  proceedings  for  the 
collection  of  the  taxes  for  1883.  There  is 
no  such  fiscal  year,  but  the  finding  must 
be  understood  as  referring  to  the  taxes 
levied,  for  which  assessment  is  made  and 
which  are  payable  In  that  year,  and  which 
became  a  lien  upon  property  on  the  first 
Monday  of  March,  1883.  The  tax  collector 
was  required  to  publish  the  delinquent 
tax  list  on  or  before  the  first  Monday  in 
February.  Sections  3764.  37G5,  Pol.  Code. 
The  sale  of  property  delinquent  for  taxes 
must  commence  not  later  than  28  days 
after  the  first  publication,  (section  376*, 
Pol.  Code,)  and  be  completed  within  three 
weeks  after  the  day  first  named  for  the 
commencement  of  tbe  sale,  (section  3772, 
Pol.  Code.)  The  sale,  therefore,  as  is 
shown  by  the  facts  found,  could  not  have 
been  later  than  March.  1884.  Section  3785 
was  amended  so  as  to  require  the  notice 
March  12,  1885,  and  took  effect  60  days 
thereafter,  to  wit,  April  15th.  The  time  of 
redemption,  therefore,  had  fully  expired 
before  the  law  took  effect  as  amended. 

It  is  claimed  that  the  deed  is  void  be- 
cause the  tax  collector  did  not  file  with 
the  clerk  and  recorder  of  the  county  tbe 
affidavit  required  by  section  3769  of  the 
Political  Code.  Tbe  findings  show  that 
an  affidavit  in  full  accord  with  the  provi- 
sions of  that  section  was  filed,  but  it  was 
the  affidavit  of  the  tax  collector.  This  is 
objected  to  because  section  2010, Code  Civil 
Proc,  provides  that  evidence  of  the  publi- 
cation of  a  notice  required  by  law  to  be 
published  In  a  newspaper  may  be  furnished 
by  tbe  affidavit  of  the  publisher,  or  his 
principal  clerk.  It  is  not  necessary  to  de- 
termine which  is  the  proper  mode  of  prov- 
ing the  publication,  for  the  reason  tbat  tbe 
deed  is  conclusive  that  the  proper  proof 
was  made.  Section  3787,  Pol.  Code ;  Rol- 
lins v.  W right,  supra.  I  think  the  Judg- 
ment should  be  reversed,  and  the  lower 
court  directed  to  set  aside  the  judgment 
entered,  and  to  enter  judgment  for  tbe  de- 
fendant on  tbe  findings. 

We  concur:  BELCHER,  C;  VAN- 
CLIEF,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  judgment  is 
reversed,  and  the  court  below  is  directed 
to  set  aside  the  judgment  entered,  and  to 
enter  judgment  for  tbe  defendant  on  the 
findings. 

(97  Cal.  454) 

OWENS  et  al.  v.  COLGAN,  Comptroller,  et  al. 

(No.  18,055.) 
(Supreme  Court  of  California.   March  6,  1893.) 

Issuance  op  Mandamus  —  Subsequent  Applica- 
tion pok  Leave  to  Intervene. 
Where,  on  petition,  a  writ  of  mandate 
has  issued  compshing  the  state  comptroller  to 
draw  a  warrant  on  the  state  treasurer  in  favor 
of  petitioners  for  a  sum  of  money,  which  has 
been  done,  and  the  amount  paid,  a  motion  sub- 
sequently made  by  a  third  person  to  set  aside 
the  judgment  and  allow  a  complaint  of  inter- 
vention to  be  filed  will  be  denied,  because  as  a 
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rule  intervention*  cannot  be  allowed  after  final 
judgment,  and  also  because,  after  the  money 
has  been  paid,  an  intervention  could  not  ben- 
efit the  intervener. 

Department  2.  Appeal  from  superior 
court,  Sacramento  county;  A.  P.  Catiln. 
Judge. 

Petition  by  one  Owens  and  others 
against  one  Colgan,  comptroller,  for  a 
writ  of  mandate.  The  writ  was  issued 
and  the  money  paid,  and  afterwards  J.  M. 
Wood  moved  to  set  aside  the  judgment, 
and  for  leave  to  file  a  complaint  of  inter- 
vention. From  an  order  denying  his  mo- 
tion, said  Wood  appeals.  Affirmed. 

Clinton  L.  White,  for  appellant.  John- 
son, Johnson  &  John&on.  for  petitioners. 
W.  H.  H.  Hnrt,  Atty.  Gen.,  for  respondent. 

PER  CURIAM.  Owens  Bros,  filed  a  pe- 
tition in  the  superior  court  for  a  writ  of 
mandate  to  compel  Colgan,  as  state 
comptroller,  to  draw  a  warrant  in  their, 
favor  upon  the  state  treasurer  for  a. cer- 
tain sum  of  money.  Au  alternative  writ 
was  issued,  and  on  the  return  day,  July 
31, 1891,  Colgan  filed  a  demurrer  to  the  pe- 
tition, which  having  been  overruled,  the 
court  made  its  findings,  and  ordered  judg- 
ment for  petitioners  as  prayed  for.  On  the 
next  day,  August  1, 1891,  judgment  was 
entered,  and  a  peremptory  writ  was  Is- 
sued, and  on  that  day  the  amount  of  the 
warrant  was  paid  to  petitioners  by  the 
state  treasurer.  Afterwards,  on  August 
29, 1891,  Wood  served  on  petitioners  and 
respondent  a  notice  of  motion  to  set  aside 
the  judgment,  and  for  leave  to  file  a  com- 
plaint of  Intervention.  The  motion  was 
afterwards  beard,  and  the  court  made  an 
order  denying  it,  and  from  that  order 
Wood  appeals. 

Appellant  complains  that  be  was  se- 
duced Into  delaying  his  application  to  in- 
tervene in  the  mandamus  proceeding  by 
the  representation  of  Hart,  attorney  for 
respondent,  that  it  would  not  be  heard  as 
soon  as  it  was;  and  it  is  difficult  to  see 
how  the  petitioners  for  the  writ  of  man- 
date could  be  bound  in  any  way  by  the 
representations  of  the  attorney  of  respond- 
ent. But,  however  that  may  be,  the  order 
must  be  affirmed.  In  the  first  place,  the 
general  rule  Is  that  an  intervention  cannot 
be  allowed  after  final  judgment.  Section 
887,  Code  Civil  Proc.;  Carey  v.  Brown.  58 
Cal.  180;  Laugenour  v.  ShanklIn,57Cal.70. 
In  the  second  place,  since  the  comptroller 
has  obeyed  the  writ,  and  the  warrant  is- 
sued by  him  has  been  paid.  It  would  be  a 
vain  thing  to  vacate  the  judgment,  or  al- 
low appellant  now  to  Intervene;  and  such 
a  proceeding  would  not  benefit  hlra  In  the 
least.  The  order  appealed  from  Is  affirmed. 


(»7  Cal.  448) 

PEOPLE  v.  SAMONSET.   (No.  20,932.) 
(Supreme  Court  of  California.   March  6,  1893.) 

Seduction— Criminal  Prosecution  —  Character 
or  Prosecutrix — Evidence — Promise  of  Mar- 
ki  age — Instructions. 

1.  In  a  prosecution  for  seduction,  testimony 
of  a  witness  that  the  prosecutrix  had  lived  with 
her  for  two  years,  and  during  that  time  was 
a  woman  of  good  character  and  good  repute, 


was  admissible  as  tending  to  establish  the 
previous  chaste  character  of  the  prosecutrix. 

2.  In  a  prosecution  under  Pen.  Code,  f 
268,  providing  for  the  punishment  of  "every 
person  who,  under  promise  of  marriage,  se- 
duces and  has  sexual  intercourse  with  an  un- 
married female  of  previous  chaste  character," 
defendant's  good  faith  in  making  the  promise 
of  marriage  at  the  time  of  committing  the 
offense  is  immaterial. 

3.  On  the  cross-examination  of  defendant 
it  was  proper  to  read  in  evidence  an  affidavit 
made  by  him  In  support  of  a  motion  for  a  new 
trial  in  a  civil  action  formerly  brought  against 
him  by  prosecutrix,  when  such  affidavit  tends 
to  contradict  his  testimony  on  his  examina- 
tion in  chief. 

4.  Defendant  asked  the  court  to  instruct 
the  jury  that,  if  they  found  that  prior  to  the 
alleged  seduction  the  prosecutrix  committed 
lewd  and  immodest  acts,  and  did  not  deport 
herself  aa  a  virtuous  woman  should,  she  was 
not  at  the  time  of  the  alleged  seduction  a  fe- 
male of  previous  chaste  character,  even  though 
it  should  appear  that  she  did  not  actually  have 
illicit  intercourse.  Held,  that  this  was  properly 
refused,  as  being  a  charge  on  matters  of  fact, 
which  the  judges  are  forbidden  to  give  by 
Const  art.  6,  J  19. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Los  An- 
geles county ;  B.  N.  Smith,  Judge. 

Miguel  Samonset  was  convicted  of  seduc- 
tion, and  appeals.  Affirmed. 

Stephen  M.  White  and  F.  H.  Howard, 
for  appellant.  W.  H.  H.  Bart,  Atty.  Gen., 
for  the  People. 

BELCHER,  C.  The  defendant  was 
charged  with  the  crime  of  seducing  an  on- 
married  female  of  previous  chaste  charac- 
ter under  promise  of  marriage.  He  was 
tried  and  convicted,  and  the  judgment  was 
that  he  pay  a  fine  of  $ 1,000,  and,  if  not 
paid,  that  he  be  imprisoned  in  the  coun- 
ty jail  one  day  for  every  $2  thereof  until  it 
is  satisfied.  The  appeal  is  from  this  judg- 
ment and  an  order  denying  delendan  t's  mo- 
tion for  a  new  trial.  It  to  argued  for  ap- 
pellant that  the  court  below  committed 
several  prejudicial  errors  in  its  rulings  up- 
on the  admission  of  evidence,  and  also  in 
its  refusal  to  give  to  the  jury  certain  in- 
structions asked,  and  hence  that  tbe  judg- 
ment should  be  reversed. 

The  prosecutrix  testified,  In  substance, 
that  she  first  became  acquainted  with  de- 
fendant in  March,  1890.  and  that  on  the 16th 
of  October  following  be  promised  to  mar- 
ry her,  and  to  have  the  marriage  ceremony 
performed  on  the  fith  of  November;  tbat 
immediately  after  the  engagement  he  west 
to  -the  church,  and  spoke  to  the  priest 
about  it,  and  had  the  bans  published  three 
times,  the  first  publication  being  on  tbe 
19th  of  October;  that,  on  the  22d  of  Octo- 
ber, defeudant  called  to  see  her,  and  then 
told  her  tbat  be  was  like  her  husband  and 
she  was  like  his  wife,  and  that  he  loved 
her  and  no  one  else,  and  was  certainly  go- 
ing to  marry  heron  the  5tb  of  November, 
and  bad  a  right  to  do  everything  he 
wanted  with  her;  that  she  loved  hlra,  and 
believed  everything  be  said,  and  then  al- 
lowed him  to  have  sexual  intercourse  with 
her,  and  that  but  for  his  promises  mid  per- 
suasions she  would  not  have  none  so; 
that  on  the  5th  of  November  be  postponed 
the  marriage  until  the  15th  of  tbe  same 
month,  and  then  failed  to  appear,  and 
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went  off  to  France,  and  was  gone  till  Au- 
gust of  the  next  year.  She  also  testified 
tbat  she  bad  never  been  married,  and  bad 
never  had  sexual  intercourse  with  any 
other  man,  and  never  with  the  defendant 
except  upon  the  one  occasion  above  men- 
tioned. One  Slatri  was  next  called  as  a 
witness  by  the  prosecution,  and  testified 
that  he  had  known  the  prosecutrix  for 
one  or  two  years,  aud  bad  roomed  in  the 
bouse  where  she  was  employed,  and  bad 
never  known  of  any  improper  conduct  on 
her  part.  This  evidence  was  objected  to 
by  the  defendant  as  immaterial  and  irrele- 
vant, and  it  Is  urged  tbat  it  did  not  ap- 
pear tbat  the  witness  had  had  opportuni- 
ties for  observation  sufficient  to  qualify 
him  to  testify.  The  objection  was  over- 
ruled,  and,    we    think,   properly.  The 

Srosecutlou  next  offered  to  prove  by  a 
Irs.  Maxwell  tbat  the  prosecutrix  had 
lived  with  her  for  two  years,  and  during 
all  that  time  was  a  woman  of  good  char- 
acter and  good  repute.  This  evidence 
was  objected  to  by  the  defendant,  so  far 
as  it  related  to  the  prosecutrix's  good  rep- 
utation, upon  the  ground  that  it  did  not 
tend  to  establish  her  "previous  chaste 
character."  The  objection  was  overruled, 
and  in  this  ruling  we  see  no  prejudicial  er- 
ror. It  was  incumbent  upon  the  prosecu- 
tion to  prove  that,  the  prosecutrix  wus  a 
woman  of  previous  chaste  character,  and 
the  offered  evidence,  In  connection  witb 
her  own  testimony,  seems  clearly  to  tend 
in  that  direction. 

In  making  bis  defense,  the  defendant 
claimed  and  offered  to  prove  that  at  the 
time  of  his  engagement  to  marry  the  prose- 
cutrix he  was  sick  and  suffering  from 
chronic  liver  complaint,  and  in  such  a  con- 
dition as  to  inhibit  him  from  marrying 
witb  safety;  that  he  was  advised  by  his 
physicians  to  take  a  sea  voyage,  and  in 
pursuance  of  their  advice  he  left  and  went 
to  France,  his  native  country;  that  the 
prosecutrix  knew  of  bis  condition,  and 
thut  all  bis  actions  with  her  were  in  good 
faith:  and  hence  his  failure  to  carry  out 
bis  engagement  was  excusable.  And  In 
support  of  this  theory  be  asked  tbe  conrt 
to  Instruct  the  Jury  as  follows:  "If  you 
find  from  the  evidence  tbat  the  defendant 
had  sexual  intercourse  with  the  prosecu- 
trix, as  testified  by  her.  and  that  at  the 
time  he  had  such  intercourse  he  Intended 
to  marry  her,  and  stated  to  her  in  good 
faith  what  he  believed  to  be  true,  and 
made  no  representations  of  any  kind,  di- 
rectly or  indirectly,  to  her  which  he  did 
not  then  and  there  in  good  faith  believe  to 
be  true,  and  did  not  in  any  way  deceive 
ber.  and  intended  at  such  time  to  fully 
carry  out  all  his  promises,  then  the  court 
charges  you  that  no  offense  was  commit- 
ted. "  The  court  refused  to  admit  most  of 
the  offered  evidence,  and  refused  to  give 
the  instruction  asked,  and  these  rulings 
are  assigned  as  error.  The  promise  to 
marry,  and  the  intercourse,  at  the  time 
and  under  tbe  circumstances  stated  by  the 
prosecutrix,  were  practically  admitted  by 
tbe  defendant,  and  be  simply  sought  to  es- 
cape the  consequences  by  proviug  that 
when  he  made  the  promise  he  intended  in 
good  faith  to  carry  it  out.  The  offense 
charged  is  defined  in  section  268  of  the 


Penal  Code  as  follows:  "Every  person 
who,  under  promise  of  marriage,  seduces 
and  has  sexual  intercourse  with  an  un- 
married female  of  previous  chaste  char- 
acter, is  punishable,"  etc.  And  the  next 
section  provides:  "Tbe  intermarriage  of 
the  parties  subsequent  to  tbe  commission 
of  the  offense  is  a  bar  to  a  prosecution  for 
a  violation  of  tbe  last  section:  provided, 
such  marriage  take  place  prior  to  the  find- 
ing of  an  indictment  or  the  filing  of  an  in- 
formation cbarging  such  offense."  Under 
these  sections  we  do  not  think  that  de- 
fendant's good  faith  was  a  matter  of  any 
consequence  in  determining  as  to  his  guilt 
or  Innocence.  If  under  and  by  means  of 
bis  promise  of  marriage  be  induced  the 
prosecutrix  to  surrender  ber  chastity  to 
him,  and  then  refused  to  fulfill  bis  promise, 
tbe  offense  was  committed,  whatever  bis 
intentions  may  have  been  when  sucb 
promise  was  made;  and  a  subsequent 
marriage  would  not  have  prevented  a  con- 
viction, unless  it  took  place  before  tbe  in- 
formation was  filed.  There  was  no  error, 
therefore,  in  the  rulings  complained  of  un- 
der this  bead. 

In  connection  with  tbe  cross-examina- 
tion of  defendant,  tbe  prosecution  read  In 
evidence  an  affidavit  made  and  used  by 
bira  upon  a  motion  for  new  trial  in  a  civil 
action  Instituted  against  him  by  the  prose- 
cutrix. This  affidavit  referred  to  accom- 
panying affidavits  madeby  Patrick  O'Neal 
and  Web  Smith.  Tbe  defendant  objected 
to  his  affidavit  being  read,  and  the  objec- 
tion was  overruled.  He  then  offered  to 
read  tbe  affidavits  of  O'Neal  and  Smith, 
but,  on  objection  by  tbe  prosecution,  they 
were  excluded.  It  is  argued  tbat  both  of 
these  rulings  were  erroneous,  but  we  think 
them  proper.  The  affidavit  of  defendant 
tended  to  contradict  in  some  respects  his 
statements  on  his  examination  in  chief, 
and  the  affidavits  of  O'Neal  and  Smith 
were  clearly  inadmissible  for  any  purpose. 
But,  if  otherwise,  tbe  makers  of  tbem  were 
both  in  court,  and  were  called  and  exam- 
ined by  defendant  as  witnesses. 

To  prove  tbat  the  prosecutrix  was  not 
a  woman  of  previous  chaste  character,  the 
defendant  testified  that  be  had  sexual  in- 
tercourse with  ber  several  times  prior  to 
bis  engagement  to  marry  her,  and  he  also 
called  other  witnesses  to  testify  that  in  tbe 
summer  and  fall  of  189Ushe  lived  in  a  house 
of  bad  repute,  and  to  which  prostitutes 
resorted  at  night,  and  tbat  she  had  on 
several  occasions  committed  immodest 
acts,  and  deported  herself  as  a  lewd  wo- 
man. This  testimony  was  alJ  objected  to 
by  tbe  prosecution,  so  far  as  it  related  to 
acts  subsequent  to  the  alleged  seduction, 
and  excluded;  and  in  rebuttal  tbe  prose- 
cutrix positively  denied  that  she  ever  had 
sexual  Intercourse  with  the  defendant 
prior  to  October  22d, and  alsodenied  moat 
of  tbe  statements  of  the  other  witnesses 
as  to  her  immodest  acts.  In  support  of 
bis  theory  upou  this  point  the  defendant 
asked  tbe  court  to  instrnct  tbe  Jury  as 
follows:  "If  you  find  from  the  evidence 
that  immediately  before  and  up  to  the 
time  of  the  alleged  seduction  the  prose- 
cutrix resided  in  a  house  of  bad  character, 
and  which  was  then  habitually  resorted 
to  by  lewd  and  lascivious  people,  you 
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have  a  right  to  take  such  facta  Into  con- 
sideration, as  tending  In  some  degree  to 
■bow  that  tbe  prosecutrix  was  not  at 
•uch  time  a  person  of  chaste  character. " 
*  If  you  find  from  the  evidence  that  prior 
to  tbe  alleged  seduction  the  prosecutrix 
committed  lewd  and  Immodest  acts,  and 
did  not  deport  herself  as  a  virtuous  wo- 
man should,  then  the  court  instructs  yon 
that,  in  that  event,  she  was  not  at  tbe 
time  of  tbe  alleged  seduction  a  female  of 
previous  chaste  character,  even  though  It 
should  appear  that  she  did  not  actually 
have  illicit  sexual  intercourse;  and  if  yon 
so  And,  the  defendant  must  be  acquitted. " 
The  first  of  these  instructions  was  given, 
and  the  last  refused,  and  this  refusal  is  as- 
signed as  error.  The  constitution  declares 
that  "Judges  shall  not  charge  juries  with 
respect  to  matters  of  fact,  but  may  state 
the  testimony  and  declare  tbe  law."  Ar- 
ticle 6,  §  19.  The  Instruction  refused  was 
clearly  upon  matters  offset,  and,  if  given, 
it  would  have  been  in  contravention  of 
this  provision  of  the  constitution.  Courts 
bave  no  right  to  Instruct  juries  on  contro- 
verted facts,  nor  on  the  weight  of  evidence. 
The  refusal  was,  therefore,  not  error. 

The  defendant  also  asked  the  court  to 
give  this  instruction:  u  You  should  remem- 
ber that  all  presumptions  in  this  case  are 
In  favor  of  the  innocence  of  the  defendant, 
and  that  there  are  no  presumptions  in 
favor  of  the  innocence  of  the  prosecutrix." 
The  instruction  was  refused,  but  the  court 
had  already  in  another  instruction,  asked 
by  defendant,  stated  to  the  Jury  very  clear- 
ly and  fully  the  law  upon  this  subject. 
There  was  no  error,  therefore,  in  refusing 
to  state  it  a  second  time. 

Some  other  minor  points  are  made,  bat 
they  do  not,  In  oar  opinion,  require  spe- 
cial notice.  After  carefully  going  over  the 
record,  we  find  no  prejudicial  error  calling 
for  a  reversal,  and  therefore  advise  that 
the  Judgment  and  order  be  affirmed.* 

We  concur:  TEMPLE,  C;  HAYNES,  C. 

PER  CURIAM.  For  tbe  reasons  given 
In  tbe  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 

(3  Cal.  Unrep.  814)     —   ■  — 
WILEY  v.  CALIFORNIA  HOSIERY  CO. 
(No.  14,386.) 

(Supreme  Court  of  California.  March  6,  1893.) 

CONTRACT  OF  EMPLOYMENT  —  EVIDENCE — TRA VEIL- 
ING Salesman—  Discharge  —  Meascke  of  Dam- 
ages—Justification— Cutti  no  Prices—  Usage. 
1.  A  written  proposition  by  defendant  to 
plaintiff  recited  that  we  will  pay  yon  a  com- 
mission of  7%  per  cent,  on  all  orders  taken  by 
yon  and  shipped  by  ua  between  this  date  and 
October  31,  1887.  ion  are  not  to  pay  out  any 
money  or  contract  any  obligation  of  whatever 
nature  for  us,  nor  represent  us  in  any  legal 
proceeding  of  any  kind  or  in  any  place,  unless 
specially  authorized  in  writing  so  to  do.  Yonr 
duty  to  as  is  to  take  orders  for  our  goods.  We 
reserve  the  right  to  decline  such  orders  as 
we  may  not  want  to  fill;"  and  the  same  was 
orally  accepted  by  plaintiff.  Held,  iu  an  action 
by  plaintiff  for  a  wrongful  discharge,  that  oral 
evidence  was  inadmissible  to  change  or  en- 
large the  terms  of  the  contract  thus  made, 
except  as  to  matters  necessarily  implied  in  it 
or  necessary  to  its  performance. 


2.  In  such  action  plaintiff  It  not  entitled 
to  recover  the  specified  commission  on  the 
amount  of  goods  sold  by  other  salesmen  for 

defendant  in  territory  in  which  plaintiff  claim- 
ed the  exclusive  right  to  sell  for  it,  since  he 
had  not  such  privilege  under  the  contract. 

3.  The  fact  that  plaintiff,  for  three  years 
preceding  such  contract,  had  solicited  orders 
for  defendant  In  snch  territory,  would  not  en- 
title him  to  such  privilege,  and  evidence  of  such 
fact  is  inadmissible. 

4.  In  such  action  plaintiff  admitted  that  he 
took  orders  at  prices  below  those  given  to  him 
by  defendant,  and  without  its  express  permis- 
sion, and  that,  when  he  told  defendant's  sec- 
retary that  he  could  not  get  such  prices  of 
certain  persons,  he  said.  "You  have  got  to 
get  these  prices  for  the  goods,  or  else  not 
sell  them,  and  the  goods  have  to  bring 
that  price  this  year."  The  evidence  showed 
that  defendant  wrote  plaintiff  several  times 
protesting  against  his  taking  orders  at  cut 
prices,  and  finally  wrote  him  that  "we  will 
nave  no  man  working  for  us  in  any  man- 
ner who  will  not  take  onr  instructions.  Be- 
cause you  have  been  with  us  a  long  time,  we 
again  give  you  yonr  choice  of  doing  as  we 
want  you  to  do,  or  retnrn  our  samples  and 
reference  book;"  and  that  plaintiff  replied  that 
"you  have  been  the  only  violators  of  the  con- 
tract, and  I  defy  you  to  show  a  point  wherein 
I  have  not  fulfilled  it  to  the  letter.  In  yonr 
letter  of  July  7th.  you  state  I  may  consider 
myself  no  longer  in  the  employ  of  your  com- 
pany. I  consider  a  fall  discharge."  Held,  that 
plaintiff  voluntarily  quit  defendant's  employ, 
rather  than  comply  with  reasonable  instruc- 
tions, and  the  evidence  did  not  support  a  ver- 
dict for  plaintiff. 

5.  An  instruction  in  such  case  that,  if  the 
jury  found  for  plaintiff,  they  should  find  the 
amount  of  defendant's  goods  plaintiff  would 
have  sold  during  the  remainder  of  his  term 
of  employment,  and  allow  7U.  per  cent,  there- 
on, is  erroneous,  since  it  fails  to  take  into  ac- 
count plaintiffs  expenses,  which  should  be  de- 
ducted therefrom. 

6.  In  such  action  plaintiff  testified  that  he 
told  defendant's  secretary  that  he  could  not 
sell  their  goods  alone  for  less  than  10  per  cent., 
and  the  former  promised  him  a  side  line  of 
flannels;  that  "I  said  that  is  just  what  I 
wanted,  and  on  the  strengtn  of  that  we  en- 
tered into  this  contract  I  told  him  I  was  to 
have  a  line  of  gloves  in  connection  with  de- 
fendant's goods.  Held,  that  plaintiff  was  not 
entitled  to  recover  for  commissions  that  he 
would  have  made  on  the  sale  of  gloves  during 
the  remainder  of  his  term  of  employment,  in 
the  absence  of  any  other  evidence  of  a  contract 
with  defendant  in  relation  thereto. 

7.  In  snch  action  evidence  of  a  usage  by 
which  plaintiff  was  allowed,  in  his  discretion, 
to  make  reductions  within  certain  limits  from 
the  list  price,  in  so  far  as  the  same  was  in- 
consistent with  the  written  agreement  and  pos- 
itive instructions  of  defendant,  was  inadmissi- 
ble. 

8.  In  such  case  the  rule  for  estimating  the 
amount  of  sales  plaintiff  would  have  made 
during  the  remainder  of  his  term  of  employ- 
ment should  be  based  on  the  sales  made  dur- 
ing the  part  of  the  term  which  had  expired  at 
the  time  of  the  discharge,  modified  by  the  facts 
as  to  whether  the  sales  would  be  greater  or 
less  during  the  early  or  later  period. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  eourt,  city  and 
county  of  San  Francisco;  Eugene Garber. 
Judge. 

(Not  to  be  published  In  California  Reports.) 
Action  by  Thomas  Wiley  against  the 
California  Hosiery  .Company  to  recover 
damages  for  a  wrongful  discharge  of  plain- 
tiff as  defendant's  traveling  salesman. 
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From  a  Judgment  entered  on  tbe  verdict 
of  a  jury  in  favor  of  plaintiff,  defendant 
appeals.  Reversed. 

P.  Reddy  and  W.  H.  Metson.  for  appel- 
lant. S.  H.  Regensburger  and  P.  F. 
Dunne,  for  respondent. 

HAYNES,  C.  Action  to  recover  dam- 
ages for  un  alleged  breach  of  contract. 
A  jury  trial  was  bad,  and  tbe  plaintiff 
obtained  a  verdict  and  Judgment,  for  $1,- 
000  damages.  The  appeal  is  from  thin 
Judgment  and  an  order  denying  defend- 
ant's motion  for  a  new  trial.  The  com- 
plaint alleged  that  on  February  10,  1887, 
plaintiff  and  the  defendant  (a  corporation) 
mutually  agreed  that  plain  tiff  should  serve 
the  defendant  from  that  date  until  Octo- 
ber 31,  1887,  as  a  traveling  salesman  to  sell 
and  take  orders  for  defendant's  goods,  for 
which  plaintiff  was  to  receive  a  commis- 
sion of  7%  per  centum,  and  pay  his  own 
expenses;  that,  as  a  further  inducement, 
defendant  was  to  give  plaintiff  tbe  exclu- 
sive right  to  sell  its  goods  in  Utah,  Colo- 
rado, Nebraska,  Wyoming,  New  Mexico, 
and  Kansas;  and,  as  breaches  of  this 
agreement,  plaintiff  alleged  that  in  May, 
1887,  defendant,  while  plaintiff  was  faith- 
fully discharging  his  duties,  sent  another 
salesman  to  Salt  Lake  City  and  Ogden, 
in  Utah,  who  made  sales  in  those  places 
amounting  to  $ 2,500,  and  that  on  July  1, 
1887,  the  defendant  wrongfully  discharged 

filalntlff;  that,  thereby  be  was  prevented 
rom  selling  at  least  $20,000  of  defendant's 
goods;  and,  as  another  element  of  dam- 
age, plaintiff  alleged  that,  as  part  of  bis 
said  agreement  and  of  the  consideration 
thereof,  defendant  agreed  that  plaintiff 
should  have  the  privilege  of  carrying  for 
sale  a  line  of  gloves  manufactured  by  an- 
other house,  upon  which  he  was  to  re- 
ceive 10  per  centum  commission,  he  pay- 
ing bis  own  expenses,  but  that  be  could 
not  carry  tbe  gloves  alone  to  make  a 
profit  or  cover  expenses;  and  that  by  his 
discharge  be  was  prevented  from  selling- 
gloves  to  the  amount  of  $3,000.  and  de- 
manded judgment  for  his  commission  on 
the  $2,50"  sold  by  another  in  Utah,  and 
upon  tbe  $20,000  of  defendant's  goods  he 
could  have  sold  during  tbe  remainder  of 
his  term  of  service,  at  7%  per  centum,  and 
npon  tbe  prospective  sale  of  gloves,  at 
10  per  centum,— in  all  $1,987.50.  Tbe  an- 
swer of  defendant  specifically  denied  each 
material  averment  of  tbe  complaint,  and 
for  a  further  answer  set  out  the  written 
proposal  of  defendant  to  plaintiff  for  his 
employment,  and  under  which  he  entered 
defendant's  service,  and  which  is  as  fol- 
lows: "Oakland.  California,  Feb.  10,  1887. 
Thomas  Wiley :  We  will  pay  you  a  com- 
mission of  7%  per  cent,  on  all  orders  taken 
by  you  and  snipped  by  us  between  this 
date  and  October  31,  1887.  You  are  not 
to  oay  out  any  money  or  contract  any  ob- 
ligations of  whatever  nature  for  us,  nor 
represent  us  in  any  legal  proceeding  of  any 
kind  or  in  any  place,  unless  specially  au- 
thorized in  writing  so  to  do.  Your  duty 
to  us  is  to  take  orders  for  our  goods.  We 
reserve  the  right  to  decline  such  orders  as 
we  may  not  want  to  fill.  California 
Hosiery  Co.   John  Williams,  Secretary." 


The  answer  further  alleged  that  plaintiff 
accepted  the  proposal  and  entered  upon 
said  employment  the  same  day.  and  was 
furnished  by  defendant  with  samples  and 
a  list  of  tbe  prices  at  which  he  should  sell 
defendant's  goods;  that  in  May  and  Juue, 
1887,  plaintiff  took  orders  at  reduced 
prices,  whereupon  defendant  notified  him 
that,  unless  he  would  promise  in  writing 
to  be  governed  by  the  price  lists,  he 
should  quit  defendant's  service;  that  he 
did  not.  inform  defendant  that  be  would 
be  governed  by  such  price  lists,  but,  on  the 
contrary,  notified  defendant  that  he  would 
quit  its  service;  and  that  the  contract  be- 
tween them  was  ended  July  17,  1887.  A 
great  many  exceptions  were  taken  by  de- 
fendant to  adverse  rulings  upon  the  admis- 
sion of  testimony,  and  to  instructions  to 
tbe  jury  given  and  refused ;  and  it  is  also 
specified  that  tbe  verdict  is  not  justified  by 
the  evidence  in  several  particulars.  It  is 
not  necessary  to  notice  these  specifics  • 
tions  in  detail.  Tbe  discussion  of  some 
of  the  controlling  questions  must  suffice. 

Tbe  verdict  in  favor  of  plaintiff  must 
have  been  based  on  a  finding  that  plaintiff 
was  wrongfully  discharged.  It  is  true 
that  It  is  alleged  in  tbe  complaint  that  de- 
fendant violated  tbe  agreement  by  sending 
another  man  into  bis  territory,  and  tak- 
ing orders  to  the  amount  of  $2,500.  This 
occurred  in  May,  and  plaintiff's  letter  to 
defendant  dated  May  21st  showed  that 
be  then  had  knowledge  of  the  sales  made 
by  Deane  in  Utah,  but  plaintiff  continued 
in  tbe  service  of  defendant  after  the  knowl- 
edge of  this  alleged  violation  of  the 
agreement  until  July.  Besides,  this  vio- 
lation of  tbe  agreement,  if  it  were  such, 
was  capable  of  exact  compensation ;  and, 
as  it  was  not  alleged  or  claimed  that  such 
violation  was  continued  or  threatened  to 
be  continued,  it  could  form  nn  just  ex- 
cuse for  the  abandonment  of  tbe  contract 
by  plaintiff.  But  we  do  not  find  in  tbe 
record  any  evideuce  which  would  justify  a 
finding  that  plaintiff  was  to  have  tbe  ex- 
clusive right  to  sell  in  the  states  and  terri- 
tories named.  It  is  conceded  by  plaintiff 
that  nothing  was  said  upon  that  subject 
at  the  time  the  agreement  was  made, 
but  it  is  said  that,  for  three  years  preced- 
ing, plaintiff  had  solicited  orders  in  those 
states  and  territories  for  defendant,  and  it 
seems  to  have  been  assumed  by  plaintiff 
that  he  was  to  have  the  exclusive  right  in 
those  states  and  territories  in  1887.  The 
evidence,  however,  in  relation  to  this  mat- 
ter could  only  be  material  as  tending  to 
support  the  charge  that  defendant  had 
'  violated  its  agreement.  As  this  agree- 
ment was  in  writing,  we  think  no  oral  tes- 
timony could  be  received  to  change  or  en- 
large its  terras,  at  least  in  matters  not 
necessarily  implied  in  it,  or  necessary  to 
its  performance  by  either  party.  The  ver- 
dict of  the  jury  must  therefore  be  sus- 
tained, if  at  all,  upon  tbe  assumption  that 
plaintiff  was  wrongfully  discharged  by 
defendant;  and  upon  this  point  it  is  clear 
tbe  verdict  or  the  jury  cannot  besustained. 
It  is  admitted  by  plaintiff  that  he  took  or- 
ders at  prices  below  those  given  to  him, 
and  without  express  permission  from  the 
defendant.  He  claims,  however,  that  the 
reductions  made  upon  certain  orders  were 
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made  under  and  In  accordance  with  a 
usage  of  defendant  by  which  he  wan  al- 
lowed to  use  his  discretion,  within  certain 
limits,  to  make  reductions  from  the  list 
prices  upon  certain  orders  for  more  than  a 
specified  quantity  of  particular  kinds  of 
goods.  He  testified  that  he  knew,  as  mat- 
ter of  fact,  in  1887,  when  A  1,  six  of  the 
same  kind  In  a  box,  were  sold,  the  course 
of  business  was  to  give  the  buyer  50  cents 
reduction;  but  he  testified  that  at  the  time 
of  the  agreement  of  February  10th  he  said 
to  Williams,  "I  won't  be  able  to  sell  these 
goods  In  Wyoming  to  B.  Hellmau  A  Co. 
at  the  advanced  figures."  Mr.  Williams 
said:  "You  have  got  to  get  these  prices 
for  the  goods,  or  else  not  sell  tb9m, 
and  the  goods  have  to  bring  that  price 
this  year."  He  further  testified  H that  it 
meant  the  price  of  every  article  to  bo  sold 
by  him,— for  which  he  should  Hell  it  only  as 
modified  in  writing  or  some  way  In  a 
proper  communication."  The  witness  fur- 
ther testified  that  all  be  bad  stated  con- 
cerning usage  was  based  upon  a  memo- 
randum in  writing,  written  by  Mr.  Wil- 
liams In  a  little  book  which  he  received  in 
1885.  Shortly  after  plaintiff  entered  npon 
defendant's  employment  he  was  expressly 
authorized,  in  writing,  to  cut  prices  with- 
in certain  specified  limits  on  two  classes 
of  goods;  but  plaintiff  conceded  that  he 
bad  no  instructions  to  cut  on  othergoods. 
The  instruction  was :  *  When  strictly  nec- 
essary, you  may  cut  A  1  and  1,935  to 
$18.00;  but  the  twenty  gauge  must  be  held 
where  they  are,  at  $16.50."  He  admitted 
that  he  cut  A  1  to  $18,  2 12 In  a  hox,  and  to 
$17.50,  6-12  in  a  box,  (six  of  one  size  in  a 
box;)  that  the  writing  was  in  English, 
and  that  be  understood  it  to  cut  to  $18, 
and  regarded  it  as  the  positive  instruc- 
tion of  his  employer  to  cut  to  $18,  aud  no 
more;  that  he  had  no  instructions  to  cut 
on  1,995,  but  that  he  cut  that  number  from 
$16.50  to  $16,  6-12  In  a  box,  hut  admitted 
he  did  not  know  of  1,995  ever  being  out  in 
6-12  boxes.  We  can  see  from  the  testimo- 
ny of  plaintiff  no  evidence  of  usage  Justi- 
fying a  departure  from  the  list  prices  given 
blm  by  defendant.  Indeed,  his  own  testi- 
mony showed  that  be  was  never  at  any 
time  authorised  to  make  changes  in  prices 
because  of  any  usage.  The  very  fact  up- 
on wblcb  he  relies  to  establish  a  usage 
was  based  upon  a  written  instruction  in 
1885.  This  instruction  was  not  renewed 
in  1887,  but,  on  the  contrary,  he  admits 
that  he  was  informed  at  the  time  of  his 
employment  that  the  goods  that  year 
must  bring  the  prices  marked,  and  these 
instructions  he  admits  were  positive  and' 
clearly  understood.  We  therefore  conclude 
that  there  was  no  evidence  of  usage  or 
otherwise  which  Justified  the  defendant 
In  cutting  prices  upon  any  of  these  goods, 
except  as  to  the  two  classes  named  In  de- 
fendant's letter  of  March  24th,  which  spec- 
ified distinctly  the  extent  to  which,  as 
well  as  the  circumstances  under  which, 
such  reductions  might  be  made. 

On  June  11th  defendant  wrote  plaintiff, 
among  other  things  saying:  "Where  is 
your  authority  for  cutting  prices?  We 
have  written  to  B.  Hellman  that  we  will 
not  fill  his  order  except  at  regular  prices. 
You  are  the  only  salesman  who  finds  it 


necessary  to  cut.  If  you  cannot  get  an 
order  without  cutting,  do  not  hurt  your- 
self and  us  by  cutting  the  price,  and  then 
having  us  to  reject  the  orders  for  that  rea- 
son. *  •  ■  You  must  get  full  prices,  or 
else  you  must  give  up.  We  will  not  send 
you  any  more  samples  until  you  notify  us 
that  you  will  not  cut  prices  without  au- 
thority, if  you  do  not  do  that,  please 
send  us  our  samples  by  freight  at  once." 
In  another  letter,  written  the  same  day 
by  defendant  to  plaintiff,  it  was  said: 
"You  cut  prices  again  to  J.  E.  Miller  and 
to  Myers  &  Nessly,  of  Lincoln,  Nebras- 
ka. We  will  not  fill  the  orders  except  at 
the  regular  prices  given  you.  We  must  re- 
iterate, prices  must  notbecut.  Our  goods 
can  be  sold  in  your  territory  without  cut- 
ting. If  you  do  not  sell  them  we  will  do 
it  ourselves,  but  we  will  do  nothing  until 
yon  have  had  nn  opportunity  to  decide 
whether  you  will  return  the  samples  or 
not.  July  1st  will  be  the  eud  of  our  lim- 
it." On  July  7th  defendant  wrote  plain- 
tiff acknowledging  receipt  of  five  orders, 
and  calling  plaintiff's  attention  to  the  fact 
that  he  had  not  answered  defendant's  let- 
ters of  June  11th,  and  added:  **  We  wrote 
you  then  that  you  would  have  until  July 
1st  to  decide  whether  you  would  return 
our  samples,  or  promise  to  stop  cutting 
prices.  You  have  neither  returned  the 
samples  nor  written  a  line  in  answer  to 
the  letters.  We  do  not,  therefore,  consid- 
er that  you  are  now  In  any  manner  in  our 
service."  Following  these  letters  we  find 
in  the  record  a  letter  from  plaintiff  to  de- 
fendant, bearing  date  Salt  Lake  City,  July 
11,  1887,  bat  evidently  written  at  a  much 
later  date,  saying:  "Your  letters  of  June 
11th  and  also  letters  of  July  7th  were  re- 
ceived, and  contents  noted.  To  answer 
them  fully  and  satisfactorily  to  you  and 
myself.lt  would,  according  to  my  judg- 
ment, require  a  personal  interview,  which 
I  trust  will  take  place  on  early  date. 
*  *  *  I  shall  not,  in  opposition  toyonr 
wishes;  take  any  orders  here  until  T  fully 
hear  from  you."  On  July  15th  defendant 
wrote  plaintiff,  In  reply  to  plaintiff's  letter 
above  mentioned,  advising  him  that  It 
was  not  necessary  to  have  a  personal  in- 
terview, and  again  saying  that  he  had 
been  cutting  prices  without  authority, 
and  that,  when  written  to  about  it,  had 
not  said  a  word  one  way  or  the  other, 
and  added:  "For  such  an  offense  as  this, 
we  would  discharge  any  man  working  on 
a  salary.  It  is  something  that  we  cannot 
permit,  and  we  know  that  it  is  not  neces- 
sary. •  •  *  We  do  not  like  this  uncer- 
tainty, and  It  puts  us  to  a  great  deal  of 
trouble  to  make  new  arrangements.  We 
will  have  no  man  working  for  us  In  any 
manner  who  will  not  take  our  instruc- 
tions. Because  you  have  been  with  us  a 
long  time,  we  again  give  you  your  choice 
of  either  doing  as  we  want  you  to  do.  or 
return  our  samples  and  reference  book." 
To  this  letter  plaintiff  replied  under  date 
of  August  2nd,  and,  after  discussing  the 
matter  of  cutting  prices,  and  the  sales 
made  by  Deane  at  Salt  Lake  City  and  Og- 
den,  said:  "You  have  been  the  only  vio- 
lators of  the  contract,  and  I  defy  you  to 
show  a  point  wherein  I  have  not  fulfilled 
it  to  the  letter.   In  your  letter  of  July  7th 
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you  state  I  may  consider  myself  no  longer 
In  the  employ  of  your  company.  I  consid- 
er a  foil  discharge."  It  It  perhaps  Immate- 
rial, so  far  as  the  merits  of  the  case  are 
concerned,  whether  plaintiff  was  dis- 
charged by  defendant,  or  be  preferred  to 
quit  defendant's  employment,  ratber  than 
to  give  any  assurance  that  he  would  not 
disobey  their  positive  instructions.  We 
think  it  Is  clear,  however,  that  the  circum- 
stances fully  justified  the  defendant  In  dis- 
charging plaintiff;  but  that,  notwith- 
standing the  defendant's  language  in  its 
letter  of  July  7th,  that  "defendant  did  not 
consider  himself  longer  In  tbeir  employ," 
the  subsequent  letter  again  renewed  the 
offer  to  continue  in  their  service  upon 
bis  complying  with  their  request.  That 
request  being  reasonable,  under  the  cir- 
cumstances, we  are  led  to  conclude  that 
the  plaintiff  voluntarily,  and  without  suf- 
ficient reason,  quit  the  defendant's  em- 
ploy. We  conclude  that  the  evidence  Is 
not  sufficient  to  Justify  the  verdict,  and 
that  the  motion  for  a  new  trial  should 
have  been  granted.  We  also  think  the 
verdict  was  against  the  instructions  of 
the  court,  as  given  In  the  3d,  4th,  6th,  8th, 
and  Srtb  Instructions  given  at  defendant's 
request. 

As  we  cannot  assume  that  upon  a  new 
trial  the  evidence  will  be  the  same  upon 
the  question  of  defendant's  liability,  it  is 
necessary  to  notice  briefly  the  question  of 
damages.  The  court  instructed  the  Jury 
as  to  the  measure  of  damages  substan- 
tially that,  if  they  round  for  the  plaintiff, 
they  should  find  the  amount  of  the  de- 
fendant's goods  plaintiff  would  have  sold 
during  the  remainder  of  his  term  of  em- 
ployment, and  also  the  amount  of  gloves 
be  would  have  sold  during  the  same  time, 
and  allow  7%  per  centum  on  the  former 
and  10  per  centum  on  thelatter.  These  in- 
structions, as  given,  were  clearly  errone- 
ous. Under  the  terms  of  bis  employment, 
plaintiff  was  to  pay  his  own  expenses. 
What  he  would  have  earned,  therefore, 
would  have  been  the  amount  of  his  com- 
mission upon  the  sale  of  defendant's  goods 
effected  by  him,  so  fur  as  the  same  were 
accepted  and  shipped  by  defendant,  less 
the  amount  of  his  expenses  Incurred  in  se- 
curing orders.  No  reference  is  made  any- 
where in  the  charge  of  the  court  to  these 
expenses.  If  the  plaintiff  voluntarily  quit 
the  defendant's  employ,  under  circum- 
stances Justifying  such  course,  or  was 
wrongfully  discharged,  he  would  have 
been  entitled  to  the  same  compensation 
for  the  remainder  of  his  term  of  employ- 
ment that  he  would  have  realized  if  he  had 
continued  in  their  employment,  and  no 
more.  We  cannot  assume  that  be  contin- 
ued to  Incur  expenses,  and  charge  the  de- 
fendant therewith,  after  he  had  quit  solic- 
iting orders.  To  do  so  would  virtually 
change  the  terms  of  the  employment  to  a 
commission  of  7%  per  centum  and  all  ex- 
penses paid  by  tbe  defendant. 

In  relation  to  the  commission  charged 
upon  the  prospective  sale  of  gloves  dur- 
ing the  remainder  of  bis  term  of  employ- 
ment, we  do  not  think  defendant  can  be 
charged  therewith.  Plaintiff  agreed  to 
sell  defendant's  goods  for  tbe  commis- 
sion named  in  the  memorandum  of  agree- 
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ment.  There  ts  no  stipulation  that  be 
should  represent  others,  nor  that  plaintiff 
made  that  a  condition  of  entering  the  serv- 
ice of  defendant.  Plaintiff  testified:  *I 
told  him  [Williams]  that  I  could  not  sell 
his  goods  for  less  than  ten  per  centum,— 
not  his  goods  alone;  bnt.  if  he  would  give 
me  a  side  line  of  flannels,  I  could  perhaps 
do  it  for  seven  and  one  half  per  centum. 
He  would  not  give  me  ten  per  centum, 
and  he  promised  me  a  side  line  of  flannels, 
besides  tbeir  knit  goods,  for  that  territory, 
which  I  carried  the  year  previous.  Mr. 
Williams  replied.  '  We  are  going  to  sell 
California  flannels  in  Colorado  this  year.' 
I  said  that  is  Just  what  I  wanted,  and 
on  tbe  strength  of  that  we  entered  Into 
this  contract.  I  told  blm  I  was  to  have 
a  line  of  gloves  in  connection  with  defend- 
ant's goods."  This  last  remark  is  all  that 
appears  to  have  been  said  by  either  party 
in  relation  to  gloves,  and  it  clearly  ap- 
pears that,  as  defendant  agreed  to  furnish 
him  with  a  side  line  of  flannels,  which 
they  had  not  theretofore  sold,  he  was  sat- 
isfied with  tbe  amount  of  commission  to 
be  paid  to  plaintiff.  That  it  was  to  plain- 
tiff's advantage  to  carry  this  additional 
Hne  of  gloves  there  is  no  question;  but, 
dearly,  tbe  defendant  is  not  liable  to  the 
plaintiff  for  profits  the  plaintiff  might  have 
realised  In  serving  others,  when  such  ex- 
tra service  did  not  enter  Into  tbe  contract 
between  the  parties.  We  think  the  testi- 
mony In  relation  to  the  gloves,  as  well  as 
that  in  relation  to  tbe  amount  of  sales 
made  in  former  years,  and  as  to  usage, 
so  far  as  such  usage  was  Inconsistent  with 
tbe  written  agreement  and  positive  in- 
structions given  plaintiff  by  defendant 
was  improperly  received.  We  further 
think  that  tbe  true  rule  for  estimating  tbe 
amount  of  sales  which  would  have  been 
made  of  defendant's  goods  daring  the 
remainder  of  the  term  of  employment 
shonld  be  based  upon  tbe  sales  made  dur- 
ing that  portion  of  tbe  period  of  employ- 
ment prior  to  the  termination  of  it,  mod- 
ified, If  tbe  facts  Justified  it,  by  evidence 
as  to  whether  ordinarily  tbe  sales  would 
be  greater  or  less  during  tbe  early  or  later 
period  of  employment.  We  tbink  tbe 
Judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  granted. 

We  concur:  BELCHER,  C;  VAN- 
CLIEF,  C. 

McFARLAND  and  FITZGERALD,  J  J. 
For  the  reasons  given  In  the  foregoing 
opinion  tne  Judgment  and  order  appealed 
from  are  reversed,  and  anew  trial  granted. 

DE  HAVEN,  J.  I  concur  In  the  Judg- 
ment. 

mmmm     (8  Cal.  Unrep-  824) 
WEYERS  v.  ESPITTALIER  et  al.  (No. 
19,010.) 

(Supreme  Court  of  California.  March  6,  1898.) 
Appeal— Wright  of  Evidence. 
A  verdict  will  not  be  disturbed  on  ap- 
peal where  the  evidence  is  conflicting. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Los  An- 
geles county;  W.  H.  Clark,  Judge. 

(Not  to  be  published  In  California  Reports.) 
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Action  by  WfJbelmtne  Weyera  against 
Joseph  Espittalier  and  Martin  G.  Aguirre 
to  enjoin  a  sale  under  execution.  From 
a  Judgment  for  plaintiff,  and  from  an  or- 
der refusing  a  new  trial,  defendants  ap- 
peal. Affirmed. 

W.  T.  Williams, for  appellants.  Guthrie 
ft  Guthrie,  for  respondent. 

TEMPLE,  C.  Appeal  from  the  judg- 
ment, and  an  order  refusing  a  new  trial. 
Tula  action  was  brought  to  enjoin  a  aalo 
under  an  execution  against  one  Eiise 
Deste,  the  daughter  and  grantor  of  the 
plaintiff.  Espittalier,  the  judgment  cred- 
itor, is  made  defendant  with  the  sheriff. 
The  answer  justifies  the  attempted  sale  on 
the  ground  that  the  deed  to  plaintiff  was 
without  consideration,  and  was  made  to 
hinder,  delay,  and  defraud  the  creditors  of 
Eilse  Deste,  and  particularly  the  defendant 
Espittalier.  The  case  was  tried  with  a 
Jury,  wbleh  rendered  a  verdict  in  favor  of 
the  plaintiff.  Tbe  question  raised  on  the 
motion  for  u  new  trial  is  as  to  the  suffi- 
ciency of  the  evidence  to  sustain  the  ver- 
dict. There  was  evidence  which  plainly 
tended  to  sustain  it  in  every  respect.  Ap- 
pellants contend  that  tbe  evidence  shows 
a  state  of  thing's  which  would  either  make 
tbe  plaintiff,  her  son-in-law,  and  her  daugh- 
ter partners  In  tbe  transactions  in  which 
tbe  indebtedness  of  Eilse  Deste  was  in- 
curred, or  that  Eilse  Deste  transacted  tbe 
business  for  and  as  the  general  agmtof 
plaintiff;  and  therefore  plaintiff  is  herself 
directly  responsible  for  the  Indebtedness. 
Conceding  that  such  an  inane  is  tendered 
in  tbe  answer,  and  that  such  facts  would 
constitute  a  defense  to  this  action,  tbe 
most  that  can  be  claimed  for  It  is  that 
thero  is  much  evidence  which  tends  to  sup- 
port such  defense.  But  there  Is  also  much 
which  tends  to  support  the  other  theory, 
that  a  large  portion  of  tbe  money  Invest- 
ed by  Eilse  Deste  was  received  from  her 
mother  as  a  loan,  and  that  tbe  Invest- 
ments were  made  by  tbe  daughter  in  ber 
own  name  and  on  ber  own  account.  The 
jury  found  In  favor  of  the  latter  hypothe- 
sis, and  we  cannot  disturb  the  verdict.  A 
eareful  examination  of  the  alleged  errors 
occurring  at  the  trial  discloses  none  in- 
jurious to  appellant.  Tbe  judgment  and 
order  should  be  affirmed. 

I  concur:  BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  Judgment  and 
order  are  affirmed. 


(8  Cal.  Unrep.  826) 

PEOPLE  v.  HAMILTON.    (No.  14,63d) 
(Supreme  Court  of  California.   March  6,  1888.) 

Public  Officer — Refusal  to  Pat  Ovkr  Monet 
TO  Successor — Indictment—  Scfficienct. 
1.  Pen.  Code,  8  950,  provides  that  an  In- 
formation most  contain  <Ta  statement  of  the 
acts  constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  manner  as  to  en- 
able a ,  person  of  common  understanding  to 
know  what  is  intended."  Held,  that  an  In- 
formation, which  alleged  that  defendant,  "hav- 
ing theretofore"  been  a  county  clerk,  and 
"charged  with  the  receipt,  safe-keeping,  trans- 
fer, and  disbursement  of  public  moneys,  In  his 


official  capacity  as  such  clerk  and  officer,  and 
his  official  term  *  •  •  having  expired, 
•  *  •  and  there  then  and  there  remaining 
hi  his  hands  certain  public  moneys  theretofore 
received  by  him  in  his  official  capacity  as  such 
clerk,"  he  willfully  omitted  to  pay  them  ova* 
to  his  successor,  the  demand  therefor  "having 
then  and  there  been  made  of  defendant  by  his 
successor,  sufficiently  charged  that  defendant, 
as  county  clerk,  received  money  as  such  offi- 
cer, and  failed  to  pay  it  over  to  his  successor; 
and  the  use  of  the  participle  instead  of  the 
past  tense  of  the  verb  did  not  make  the  alle- 
gations mere  recitals. 

2.  Pen.  Code,  f  426,  declares  that  the 
phrase  "public  moneys"  includes  all  money  re- 
ceived or  held  by  county  officers  in  their  offi- 
cial capacity,  add,  that  an  allegation  that 
moneys  were  received  by  defendant  'In  his  offi- 
cial capacity"  was  the  allegation  of  a  fact 
which  fixed  their  character  as  "public  moneys." 

8.  The  allegation  that  defendant  received 
the  money  in  his  official  capacity  was  suffi- 
cient, without  referring  to  the  statute  under 
which  the  information  was  drawn,  or  to  any 
statute  which  created  a  duty,  the  antecedent 
existence  of  which  constituted  a  factor  con- 
nected with  the  offense;  the  general  conclu- 
sion of  tbe  Information,  "contra  for  mam  stat- 
uti,"  being  sufficient 

Commissioner*'  decision.  Department 
2.  Appeal  from  superior  court,  San  Diego 
county;  W.  L.  Pierce,  Judge. 

(Not  to  be  published  in  California  Reports-) 

M.  D.  Hamilton  was  convicted  of  omit- 
ting and  refusing  to  pay  over  to  his  suc- 
cessor In  office  moneys  received  by  him  as 
county  clerk.  From  an  order  arresting 
tbe  Judgment,  tbe  people  appeal.  Re- 
versed. 

Wm.  H.  H.  Hart,  Atty.  Gen.,  for  the 
People.  Johnstone  Jones,  Diet.  Atty.,  E. 
W.  Hendricks,  and  Copeland  &  Daney,  for 
respondent. 

HAYNES,  C.  The  respondent  was  tried 
and  found  guilty  of  omitting  and  refusing 
to  pay  over  to  his  successor  in  office  mon- 
eys received  by  him  as  county  clerk.  On 
the  day  fixed  for  passing  sentence,  the  de- 
fendant moved  for  a  new  trial,  and  also 
In  a r red t  of  Judgment.  The  motion  for  a 
new  trial  was  heard,  but  not  disposed  of, 
and  tbe  court  granted  an  order  arresting 
the  Judgment;  and  from  this  order  the 
people  appeal. 

The  Information  was  drawn  under  sub- 
dlviHlon  10  of  section  424  of  the  Penal  Code, 
which  provides:  "Each  officer  of  this 
state,  or  of  any  county,  •  *  *  and  ev- 
ery other  person  charged  with  the  receipt, 
safe-keeping,  transfer,  or  disbursement  of 
public  moneys,  who  willfully  omits  or  re- 
fuses to  pay  over  to  any  officer  or  person 
authorized  by  law  to  receive  the  same  any 
money  received  by  him  under  any  duty 
imposed  by  law  to  pay  over  the  same,  is 
punishable,"  etc.  Tbe  information,  omit- 
ting tbe  title  and  conclusion,  Is  as  follows: 
"M.  D.  Hamilton  is  accused  by  tbe  district 
attorney  of  tbe  said  county,  by  this  infor- 
mation, of  the  crime  of  omitting  and  re- 
fusing to  pay  over  money  received  by  him 
under  duty  imposed  by  law  to  pay  over 
the  same.  Committed  as  follows:  The 
said  M.  D.  Hamilton,  on  tbe  5th  day  of 
January,  A.  D.  JSiJl,  at  the  said  county  of 
San  Diego,  and  before  the  filing  of  this  in- 
formation, hnving  theretofore, for  tbe  tw« 
years  immediately  preceding,  been  an  offi- 
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cer  of  said  county,  to  wit.  the  clerk  of  the 
county  of  Sao  Diego,  and  an  officer  charged 
with  the  receipt,  safe-keeping,  transfer, 
and  disbursement  of  public  moneys  in  his 
official  Rapacity  as  such  clerk  and  officer, 
and  his  official  term  as  sucb  clerk  and  offi- 
cer having  expired  by  limitation  of  law, 
and  there  then  and  there  remaining  in  his 
hands  certain  public  moneys  theretofore 
received  by  him  in  his  official  capacity,  as 
sueh  clerk,  daring  the  said  official  term  as 
aforesaid,  the  Bum  of  four  thousand  four 
hundred  and  twenty- two  and  thirty-six 
one  hundredths  dollars,  money  of  the 
United  States  of  America,  and  it  being 
his  dnty  imposed  by  law  to  transfer 
and  pay  over  to  his  successor  in  office 
in  the  .office  of  county  clerk  of  said 
county,  one  W.  M.  Gasea  way,  be,  the  said 
M.  I>.  Hamilton,  did  willfully,  unlaw- 
fully, fraudulently,  and  feloniously  omit 
and  refuse,  neglect,  and  fail  to  pay  over 
the  said  sum  of  money  to  the  said  W. 
M.  Gassaway,  he,  the  said  Gassaway, 
being  then  and  there  the  clerk  of  said 
county  as  aforesaid,  and  being  the  officer 
and  person  authorized  by  law  to  demand 
and  receive  the  same  as  the  successor  in 
the  office  of  said  county  clerk  to  said  M. 
D.  Hamilton ;  the  demand  for  the  transfer 
and  payment  of  the  suid  snm  of  money 
having  then  aud  there  been  made  of  the 
said  M.  D.  Hamilton  by  the  said  W.  M. 
Gassaway,  clerk  of  said  county  and  suc- 
cessor in  the  said  office  as  aforesaid;  the 
said  omitting  and  refusing,  neglecting, 
and  failing  to  transfer  and  pay  over  the 
said  money  and  moneys  being  contrary  to 
the  form,  force,  and  effect  of  the  statute 
in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  peo- 
ple of  the  state  of  California. "  The  ground 
relied  upon  by  the  defendant,  and  upon 
which  the  court  arrested  the  Judgment,  is 
that  the  information  does  not  substan- 
tially conform  to  the  requirements  of  sec* 
tions  950-952  of  the  Penal  Code.  It  is  con- 
tended that  the  information  is  not  "direct 
and  certain,  as  it  regards  the  party 
charged,  the  offense  charged,  and  the  par- 
ticular circumstances  of  the  offense 
charged;"  thisbeing.it  is  argued,  one  of 
the  cases  where  the  particular  circumstan- 
ces of  the  offense  must  be  Bet  forth  by  alle- 
gations that  are  direct  and  certain.  The 
points  urged  are  that  there  is  no  definite 
or  certain  allegation  that  the  defendant 
was  county  clerk  during  the  time  named, 
nor  that  moneys  remained  in  his  hands, 
nor  that  the  moneys  were  public  moneys: 
that  these  matters  are  not  allegations  of 
fact,  but  mere  recitals. 

It  may  be  conceded  that  the  mode 
adopted  by  the  pleader  iu  stating  these 
facts  is  not  the  best  that  could  have  been 
devised,  but  that  is  not  required  by  the 
Code,  nor  is  there  any  standard  by  which 
the  degree  of  certainty  in  criminal  plead- 
ing is  to  be  measured,  save  that  provided 
by  the  Code.  Section  1)50  of  the  Penal 
Code  provides  that  the  information  must 
contain :  "(2)  A  sta tement  of  the  acts  con- 
stituting the  offense,  in  ordinury  and  con- 
cise language,  and  in  such  manner  as  to 
enable  a  person  of  common  understanding 
to  know  what  is  intended."  We  think 
that  no  one  of  common  understanding 


could  fail  to  know  what  was  intended  by 
the  language  used,  and,  besides,  it  would 
seem  to  be  the  natural  and  ordinary  mode 
of  expressing  the  fact  intended.  No  bet- 
ter illustration  of  this  can  be  given  than 
that  furnished  by  the  learned  counsel  for 
respondent  in  the  opening  sentence  of 
their  brief,  in  giving  a  statement  of  the 
case  for  the  information  of  this  court.  It 
is  as  follows:  "The  respondent  having 
been  the  county  clerk  of  the  county  of  San 
Diego,  and  his  term  of  office  having  ex- 
pired, and  he  having  failed  to  turn  over 
certain  moneys,"  etc.  Besides,  the  fact 
that  he  was  clerk  of  the  county,  and  had  re- 
ceived money  which  it  was  his  duty  to  turn 
over  to  his  successor,  was  not  an  offense, 
nor  any  part  of  the  offense.  The  offense 
consisted  of  the  omission  or  refusal  to  turn 
it  over  to  his  successor;  and  though  with- 
out the  p re-existence  of  the  fact  that  he 
was  such  clerk,  and  had  received  such 
money,  he  could  not  commit  the  offense, 
sucb  pre-existing  facts  are  matters  of  in- 
ducement, which,  though  required  to  be 
distinctly  stated,  need  not  be  charged 
with  the  directness  of  the  specific  act 
which  converts  the  innocent  person  into  a 
criminal  one. 

The  objections  to  the  information  up- 
on which  the  learned  Judge  sustained  the 
motion  in  arrest  of  judgment  were  that 
the  facts  that  the  defendant  was  an  offi- 
cer, and  had  received  and  bad  in  his  hands 
the  moneys  mentioned,  were  not  positive- 
ly alleged,  but  were  merely  recitals,  and 
that  the  statement  that  the  money  so  in 
his  hands  were  "public  moneys,"  was  a 
conclusion  of  law.  The  first  of  these  ob- 
jections seems  to  have  been  based  upon 
the  use  of  the  past  participle  instead  of  the 
past  tense  of  tbe  verb.  Bishop,  on  Crimi- 
nal Procedure,  (volume  1,  §  556.)  says: 
"  Where  the  direct  averment  Is  required, 
as  in  laying  the  main  charge,  it  is  usually 
made  with  tbe  verb.  But  any  other  part 
of  speech  which  reasonably  conveys  tbe 
idea  is  adequate,  as  the  participle,  and 
even  the  adverb."  An  illustration  given 
by  the  same  author  is, in  substance,  as  fol- 
lows: Lawley,  being  found  guilty  of  at- 
tempting to  persuade  one  not  to  appear 
as  a  witness  against  Crooke,  moved  in  ar- 
rest of  judgment  because  it  was  not  posi- 
tively averred  that  Crooke  was  indicted. 
It  was  only  said  that  "she,  knowing  that 
Crooke  had  been  indicted,  and  was  to  be 
tried, "did  so  and  so;  but  the  court  held 
that  it  was  sufficient.  So,  in  an  indict- 
ment, under  an  English  statute  which 
made  punishable  any  one  "above  tbe  age 
of  fourteen"  who  should  steal  an  heiress, 
charging  that  tbe  defendant, "being above 
tbe  age  of  fourteen  years,  "did  the  act, 
was  held  to  contain  a  sufficient  averment 
of  his  age.  Id.  §  557.  Tbe  Code  require- 
ment clearly  permits,  if  it  does  not  enjoin, 
tbe  use  of  "ordinary "  language  in  char- 
ging offenses;  and  the  test  of  the  sufficien- 
cy is  that  a  person  of  common  understand- 
ing shall  be  enabled  to  know  what  is  in- 
tended. If,  therefore,  criminal  pleading 
must  be  framed  in  tbe  technical  language 
which  formerly  prevailed,  these  Code  pro- 
visions are  vain  and  useless;  for  it  would 
require  ns  to  resort  to  the  same  technical 
system  of  pleading  abolished  or  rendered 
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unnecessary  by  the  Code,  in  order  to  de- 
termine whether  a  fact  is  so  alleged  aa  to 
enable  H a  person  of  common  understand- 
ing toknow  whatie  intended."  We  think 
it  is  sufficiently  charged  that  the  defend- 
ant was  county  clerk  daring  the  time 
named;  that  he  received  the  money  spec- 
ified as  such  officer,  and  failed  to  pay  it 
over  to  bis  successor. 

It  was  farther  held  by  the  learned  Judge 
that  the  allegation  that  there  was  remain- 
ing in  his  hands  certain  public  moneys 
theretofore  received  by  him  in  his  official 
capacity  is  a  conclusion  of  law;  that  the 
facts  should  have  been  stated  which  would 
show  that  they  were  in  fact  public  moneys. 

The  fact  is  clearly  alleged  that  these 
moneys  were  received  by  the  defendant  "in 
his  official  capacity."  Section  426  of  the 
Penal  Code  is  as  follows:  "The  phrase 
'public  moneys,' as  used  In  the  two  pre- 
ceding nections,  includes  all  bonds  and  ev- 
idences of  indebtedness,  and  all  moneys, 
belonging  to  the  state,  or  any  city,  coun- 
ty, or  town,  or  district  therein,  and  all 
moneys,  bonds,  and  evidences  of  indebt- 
edness, received  or  held  by  state,  county, 
district,  city,  or  town  officers,  In  their  offi- 
cial capacity."  The  allegation  that  these 
moneys  were  received  by  the  defendant 
"in  bin  official  capacity"  is  the  allegation 
of  a  fact  wblcn  conclusively  fixes  their 
character  as  "public  moneys."  It  is  the 
official  character  in  which  the  moneys  are 
received,  and  not  the  ultimate  ownership 
of  the  money,  which,  under  the  last  clause 
of  the  section,  makes  them  public  moneys. 
The  words  - public  moneys"  might  have 
been  omitted  without  affecting  the  suffi- 
ciency of  the  information ;  but  there  is  no 
inconsistency  in  the  averment,  since  the 
kind  or  character  of  the  public  moneys 
charged  to  have  been  withheld  is  defined 
by  the  accompanying  statement.  At  the 
most,  it  was  surplusage,  which  does  not 
vitiate.  Nor  could  there  be  auy  difficulty 
in  pleading  an  acquittal  or  conviction  un- 
der this  Information  in  bar  of  a  subse- 
quent prosecution.  The  defendant  is 
charged  with  all  moneys  remaining  in  his 
hands,  which  were  received  by  him  as  clerk 
during  his  incumbency  of  that  office.  The 
offense  is  single,  whether  the  amount  be 
great  or  small;  and  a  conviction  or  ac- 
quittal of  that  single  offense  must,  of  ne- 
cessity, bar  a  second  prosecution,  even 
though  It  be  afterwards  ascertained  that 
the  amount  In  his  hands  was  larger  than 
that  alleged  in  the  first  information. 

Respondent  further  contends  that,  if  the 
facts  hereinbefore  referred  to  were  suffi- 
ciently pleaded,  still  the  Information  does 
not  state  sufficient  facts,  because  there 
was  no  law  authorizing  the  clerk  to  re- 
ceive deposits  from  litigants,  and  that, 
therefore,  deposits  received  by  him  were 
illegally  collected,  and  belonged  to  the  de- 
positors. But  this  question  is  not  before 
us.  This  appeal  involves  only  the  suffi- 
ciency of  the  information,  and  the  juris- 
diction of  the  court,  while  this  contention 
assumes  facts  which  may  have  been  given 
la  evidence,  bat  which  could  not  properly 
be  considered  upon  this  appeal,  if  they 
were.  The  allegation  that  defendant  re- 
ceived these  moneys  in  his  official  capacity 
was  sufficient,  without  referring,  by  title 


or  otherwise,  either  to  the  statute  under 
which  the  information  was  drawn,  or  to 
any  statute  which  created  a  right,  duty, 
or  obligation,  the  antecedent  existence  of 
which  may  constitute  a  factor  more  or 
less  Intimately  connected  with  the  offense. 
As  to  all  these,  the  general  conclusion 
of  the  Information,  "contra  forma m  stat- 
ute, "is  sufficient.  We  therefore  conclude 
that  the  Information  is  sufficient,  and  that 
the  court  below  erred  in  arresting  the 
judgment,  and  advise  that  the  order  ar- 
resting the  judgment  in  said  cause  be  re- 
versed, and  the  court  be  directed  to  va- 
cate its  order  directing  the  district  attor- 
ney to  prepare  and  file  a  new  information 
in  said  cause,  and  to  take  such  further 
proceedings  therein  as  the  law  requires. 

Weconcur:  BELCHER, C. ;  TEMPLE, C 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion,  the  order  arrest- 
ing the  judgment  is  reversed,  and  the 
court  below  is  directed  to  vacate  its  order 
directing  the  district  attorney  to  prepare 
and  file  a  new  information  in  said  cause, 
and  to  take  such  further  proceedings  there- 
in as  the  law  requires. 

(97  CM.  464) 

HEALY  v.  WOODRUFF  et  al.  (No.  18,042.) 
(Supreme  Court  of  California.   March  7,  1893.) 

Irrigation— Appropriation  op  Water— Ripa- 
rian Owners. 
The  fact  that  one  who  has  appropriated, 
for  irrigation  purposes,  a  certain  quantity  of 
water,  is  a  riparian  owner  on  the  stream  from 
which  the  water  is  taken,  cannot  be  urged 
against  his  right  afterwards  to  take  a  greater 
quantity,  where  no  other  rights  were  in  exist- 
ence at  the  time,  or  for  years  afterwards. 

Department  2.  Appeal  from  superior 
court,  Lassen  county;  G.  G.  Clougb, 
Judge. 

Action  by  Mathew  Healy  against  B. 
C.  Woodruff  and  others  to  quiet  title  to 
certain  water.  From  a  judgment  quiet- 
ing title  to  a  less  amount  than  claimed, 
plaintiff  appeals.  Reversed. 

Spencer  &  Raker,  for  appellant.  A.  I* 
Shinn  and  R.  L.  Shinn,  for  respondents. 

McFARLAND.  J.  This  is  an  action  to 
quiet  plaintiff's  title  to  certain  waters  of 
a  stream  called  "Cedar  Creek,"  and  to  a 
dltcb  leading  therefrom,  and  for  an  Injunc- 
tion, etc.  The  court  rendered  judgment 
for  plaintiff  agaiast  the  defendants  Har- 
rison Smith  and  Edward  Bony  in  an  as 
prayed  for  In  the  complaint;  but,  as 
against  the  defendants  James  and  John 
A.  Smith  and  B.  C.  Woodruff,  the  judg- 
ment quieted  plaintiff's  title  to  only  180 
inches  of  water,  measured  under  a  4-inch 
pressure.  Plaintiff  appealed  from  the 
judgment,  and  contends  that  the  court's 
conclusions  of  law  were  erroneous,  and 
that,  upon  the  findings  of  fact,  his  title 
should  have  been  quieted  to  360  inches. 

The  court  finds,  in  brief,  these  facts:  In 
April,  1878,  plaintiff's  grantor,  Frank 
Thomas,  entered  upon  said  Cedar  creek, 
and  constructed  the  ditch  described  in  the 
complaint.  He  completed  it  before  the 
4th  of  November,  1873,  and  diverted  180 
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inches  o!  water,  and  used  it  for  irrigat- 
ing certain  lands  described  in  the  find- 
ings, for  watering  stock,  and  fur  domestic 
purposes  to  the  amount  of  180  inches;  that 
being  then  the  capacity  uf  the  ditch.  In 
the  winter  of  1873-74,.  the  ditch  became  so 
enlarged  "through  the  action  of  water 
running  to  the  bead  thereof,  and  Into  the 
same,'  that  it  was  afterwards  capable  of 
carrying  960  inches.  "Ever  since  said 
ditch  was  so  enlarged,  and  up  to  the  time 
of  the  commencement  of  this  action,  plain- 
tiff and  his  grantors  did  divert  and  use 
from  said  Cedar  creek  the  waters  of  said 
creek  to  the  full  capacity  of  said  ditch, 
as  so  enlarged,  whenever  sufficient  water 
came  down  to  the  samo,  and  that  said 
waters  have  been  used  during  all  said 
time  for  irrigating  the  lands  described  in 
finding  5,  as  well  as  other  lands  of  plain- 
tiff described  in  the  complaint  herein,  and 
for  watering  stock,  and  for  general  house- 
bold  purposes."  Plaintiff's  lands  require 
for  Irrigating  at  least  360  inches  of  water. 
Plaintiff  acquired  from  said  Thomas  the 
said  ditch  and  water  rights  and  certain 
lands  In  September,  1874,  and  has  ever 
since  been  the  owner  of  the  same.  Many 
years  afterwards  the  various  defendants 
began  to  assert  rights  to  the  watprs  of 
said  creek  as  riparian  owners,  or  as  ap- 
propriate™, and  to  divert  the  same  from 
plaintiff's  ditch ;  but  none  of  such  rights 
bad  any  origin  within  five  years  after  the 
said  enlargement  of  the  said  ditch.  Most 
of  them  originated  10  or  15  years  after- 
wards. Between  the  time  when  the  ditch 
was  first  constructed,  with  the  capacity 
of  180  inches,  and  the  winter  of  1873-74, 
when  it  was  enlarged  to  360  inches,  the 
said  Frank  Thomas,  plaintiff's  grantor, 
acquired  title  from  the  United  States  to 
a  piece  of  land,  through  a  small  portion 
of  wblcb  the  said  Cedar  creek  runs.  Be- 
fore that  the  entire  stream  ran  through 
public  lands,  and  it  continued  afterwards 
to  run  through  public  lands  for  mauy 
years,  throughout  its  course,  except 
where  it  ran  through  said  land  acquired 
by  said  Thomas  in  1873,  as  aforesaid. 

Upon  these  findings  of  fact  the  court  be- 
low made  the  conclusion  of  law  that 
plaintiff  should  have  his  title  quieted  to 
only  180  inches.  The  record  does  not 
show  upon  its  face  upon  what  theory  this 
conclusion  was  reached,  but  we  discover 
the  theory  from  the  brief  of  respondents. 
It  appeared  that  the  court  held  that  be- 
cause theplalntlff'sgrantorscquired  the  ti- 
tle to  some  land  on  the  stream,  and  thus 
became  a  riparian  owner,  be  could  not 
afterwards  acquire  anymore  water  by  ap- 
propriation, and  that,  therefore,  his  en- 
largement of  the  ditch  in  the  winter  of  1873- 
74  did  not  give  him  any  right  to  an  increased 
flow  of  water  in  bis  ditch  as  against  any 
one  who  years  afterwards  might  assert 
riparian  rights  on  the  stream  above  the 
ditch.  But  this  position  is  clearly  untena- 
ble. The  fact  that  plaintiff  or  his  gran- 
tor was  a  riparian  owner  does  not  war- 
rant the  conclusion  that  he  could  not  be 
an  approprlator.  There  is,  as  is  said  in 
a  play,  "no  consonancy  in  the  sequel." 
The  notion  seems  to  be  that  becoming  a 
riparian  owner  estops  one,  in  some  sort 
of  a  way,  from  being  an  approprlator  of 
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water,  although  there  be  no  one  in  exist- 
ence in  whose  favor  the  estoppel  can  be 
Invoked.  When  the  ditch  was  enlarged, 
there  was  no  person  having  any  rights  on 
the  stream,  except  plaintiff's  grantor  him- 
self, and  therefore  the  enlargement  of  the 
ditch  encroached  upon  nobody's  vested 
or  prior  rights.  Respondents  argue  that 
if  appellant's  position  be  correct  the  first 
riparian  owner  could  monopolize  all  the 
waters  of  the  stream.  But  they  admit 
that  an  approprlator  wbo  is  not  a  ri- 
parian owner  can  take  all  the  water  of  a 
stream  on  the  public  lands,  if  be  be  the 
prior  or  first  approprlator;  and  it  would 
certainly  be  strange  if  the  first  comer  to 
a  stream,  who  acquired  title  to  some  land 
upon  it,  has  less  rights  in  the  water  of  the 
stream  than  one  who  owus  no  land  there 
at  all.  At  the  time  of  the  enlargement  of 
the  ditch,  there  was  no  riparian  owner 
on  the  stream,  except  plaintiff's  grantor. 
If  some  other  person  had  been  the  riparian 
owner  instead  of  plaintiff's  grantor,  the 
latter,  with  the  consent  of  snch  riparian 
owner,  or  by  adverse  user,  could  have  di- 
verted the  waters  of  the  stream,  and  held 
them  against  all  subsequent  comers;  and 
certainly  his  own  consent  to  the  appro- 
priation was  equal,  at  least,  to  the  con- 
sent of  another  person,  who  might  have 
occupied  his  position.  Counsel  for  re- 
spondents seem  to  think  that  because 
plaintiff's  grantor,  as  a  riparian  owner, 
could  have  prevented  subsequent  appro- 
priatOrs  from  diverting  the  water  above 
his  land,  and  away  from  it,  therefore  he 
could  not  divert  the  water  himself;  but 
that  is  a  confusion  of  the  distinction  be- 
tween meunt  and  tuum.  Counsel  com- 
plain tbat  this  view  gives  great  advantage 
to  the  first  possessor  and  approprlator 
of  the  water  of  a  stream.  This  is  no 
doubt  true;  but  it  is  the  advantage 
which  the  law  gives,  and  which  necessa- 
rily follows  prior  occupancy  and  appro- 
priation. We  think,  therefore,  that  the 
third  and  fourth  conclusions  of  law  made 
by  the  court  below,  to  the  effect  that 
plaintiff  has  the  first  right,  by  prior  ap- 
propriation, to  180  inches  of  the  waters 
of  said  Cedar  creek,  are  erroneous,  and 
that  the  court  should  have  found,  as  a 
conclusion  of  law,  that  plaintiff  has  such 
right  to  360  Inches  of  said  water;  and.  as 
the  facts  found  show  what  the  judgment 
should  have  been,  there  is  no  necessity  for 
another  trial. 

The  judgment,  as  to  respondents  and 
defendants  B.  C.  Woodruff, John  A.Smith, 
and  James  M.  Smith  is  reversed,  with  di- 
rections to  the  superior  court  to  amend 
its  conclusions  of  law  as  Indicated  in  this 
opinion,  and  to  enter  Judgment  in  due 
form  quietiug  plaintiff's  title  as  against 
said  respondents  to  said  ditch,  and  to 
said  waters  of  Cedar  creek,  to  the  extent 
and  in  tbe  amount  of  360  inches  of  water, 
measured  under  a  4-inch  pressure,  and  en- 
joining said  respondents  from  diverting 
water  from  said  ditch  or  interfering  there- 
with, while  there  are  not  more  than  such 
360  inches  running  in  said  ditch,  with 
costs,  etc.,  as  in  tbe  former  judgment. 

We  concur:  DE  HAVEN,  J.;  FITZ- 
GERALD, J. 
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NYE  v.  MARTSVUiLE  &  Y.  O.  ST.  R.  CO. 
(No.  18,000.) 

(Supreme  Court  of  California.   March  7,  1893.) 

New  Trial  —  (Sufficiency  of  Application  — 
Btrbbt-Car  Companies  —  Ejectment  of  Pas- 
senger—Refusal to  Pay  Fake. 

1.  Where  the  notice  of  intention  to  move 
for  a  new  trial  "on  a  statement  of  the  case," 
in  which  the  errors  were  specified,  was  not  in- 
corporated into  the  statement,  the  motion  was 
properly  denied,  as  Code  Civil  Proc.  §  659,  pro- 
vides that,  "if  no  such  specifications  be  made, 
the  statement  shall  be  disregarded  on  the  hear- 
ing of  the  motion." 

2.  In  an  action  against  a  street-car  com- 
pany for  ejecting  a  passenger  it  appeared  that 
defendant's  rules  required  passengers  to  pay 
their  fare  on  entering  the  car;    that,  after 

Elaintiff  had  ridden  about  one  and  one  half 
locks  without  paying  fare,  his  attention  was 
called  to  the  rule,  and  he  was  requested  by  the 
driver  to  pay;  that  plaintiff  answered  that  the 
driver  "was  in  too  much  of  a  hurry,"  and  that 
he  (plaintiff)  "would  take  a  little  time  on 
that;  that  plaintiff  was  then  ordered  to  get 
off  of  the  car;  that  the  driver  undertook  to 
eject  plaintiff,  but  was  himself  put  out  by 
plaintiff;  that  the  driver  then  seized  an  iron 
bar,  and  again  ordered  plaintiff  to  leave  the 
car,  which  he  did,  without  being  struck  or  in- 
jured in  any  way.  Held,  that  plaintiff  could 
not  recover,  as  his  conduct  amounted  to  a  re- 
fusal to  comply  with  a  reasonable  rule  of  de- 
fendant, and  justified  his  removal. 

Under  Civil  Code,  8  -187,  providing  that 
a  "common  carrier  may  demand  the  fare  of 
passengers  either  at  starting  or  at  any  subse- 
quent time,"  a  rule  of  a  street-car  company, 
requiring  passengers  to  deposit  their  fare  on 
entering  the  car,  is  reasonable. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court.  Sacra- 
mento county;  John  C.  Gray,  Judge. 

Action  by  George  Nye  against  the 
Mnrysville  &  Yuba  City  Street-Railroad 
Company.  From  a  Judgment  for  defend- 
ant, and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed. 

M.  C.  Barney  and  Mr.  Donoboe,  for  ap- 
pellant. M.  E.  San  born,  for  respondent. 

HAYNES.  C.  This  actiou  was  brongbt 
to  recover  damages  for  an  alleged  wrong- 
ful eviction  from  one  of  defendant's  street 
cars.  At  the  conclusion  of  the  evidence  of- 
fered by  plaintiff  defendant  moved  for  a 
nonsuit,  which  was  granted,  and  Judg- 
ment was  entered  against  the  plaintiff, 
who  thereafter  gave  notice  of  his  inten- 
tion to  move  for  a  new  trial  upon  a  state- 
ment of  the  case.  The  stutement  was 
thereafter  prepared  and  settled,  and  upon 
the  hearing  the  motion  for  a  new  trial 
was  denied.  This  appeal  is  from  the  Judg- 
ment and  the  order  denying  said  motion. 

Respondent  makes  the  point  that  the 
judgment  anri  order  must  be  affirmed; 
the  first,  becuuse  no  error  appears  upon 
the  judgment  roll;  and  the  second,  be- 
cause there  are  no  specifications  of  error 
of  any  kind,  either  of  law  or  fact,  in  the 
statement  on  motion  for  a  new  trial.  Ap- 
pellant's notice  of  intention  to  move  for  a 
new  trial  forms  no  part  of  the  Judgment 
roll,  nor  is  it  incorporated  in  the  state- 
ment. Ic  is  inserted  in  the  record  after 
the  statement,  but,  as  its  insertion  was 
improper,  it  is  no  part  of   the  record. 


Pico  v.  Cohn,  78  Cal.  884,  30  Pac.  Rep.  706; 
Richardson  v.  City  of  Eureka.  92  Cal.  64,  28 
Pac.  Rep.  102;  Bobnert  v.  Bohnert,  95 
Cal.  445,  30  Pac.  Rep.  590,  and  cases  there 
cited.  Tbe  statement  contains  no  specifi- 
cations of  error  whatever.  Section  659, 
Code  Civil  Proc.,  provides:  "If  no  such 
specifications  be  made,  the  statement  shall 
be  disregarded  on  the  hearing  of  tbe  mo- 
tion. "  It  was  therefore  impossible  for  the 
court  below  to  grant  tbe  motion  without 
violating  the  above  provision,  and,  that 
being  true,  It  follows  that  the  court  did 
not  err  in  denying  appellant's  motion  for 
a  new  trial.  Dawson  v.  Scbloss,  93  Cal. 
194, 29  Pac.  Rep.  81.  Waiving  tbe  question 
whether  a  statement  which  cannot  be 
used  on  motion  for  a  new  trial,  because  it 
does  not  comply  with  the  requirements  of 
the  Code,  may  nevertheless  be  used  upon 
an  appeal  from  the  judgment,  an  exami- 
nation of  tbe  record  makes  it  clear  that 
the  court  <iid  not  err  in  grunting  the  non- 
suit. 

Among  the  rules  of  the  respondent  post- 
ed in  the  car  was  cne  requiring  passengers 
to  deposit  their  fare  upon  entering  tbe 
car.  This  rule  was  reasonable,  and  nec- 
essary to  prevent  fraud  upon  the  compa 
ny.  Plaintiff  was  not  ignorant  of  the 
rule,  as  shown  by  his  testimony;  and  aft- 
er be  had  seated  himself  in  the  car.  and 
had  ample  time  to  comply  with  this  rule, 
his  attention  was  called  to  it,  and  be  was 
requested  to  pay  his  fare.  Instead  of 
complying,  plaintiff  said  that  he  was  go- 
ing to  Yuba  City,  and  had  plenty  of  time  to 
pay.  The  driver  insisted  that  he  must  pay 
then,  to  which  plaintiff  retorted  that  he, 
the  driver,  "  was  in  too  much  of  a  hurry, " 
and  that  be,  the  plaintiff,  "would  take  a 
little  time  on  that."  He  was  then  told 
to  get  off  the  car  or  he  would  be  put  off. 
Not  complying  with  this  request,  the  driv- 
er attempted  to  remove  him  from  the  car, 
but  was  unsuccessful;  and  a  second  at- 
tempt resulted  in  the  driver  being  put  out 
on  the  front  platform,  plaintiff  remark- 
ing, "If  you  have  any  business  out  there 
on  the  platform,  you  had  better  attend  to 
it."  The  driver  then  removed  an  Iron  used 
to  open  and  shut  the  door,  and  went  into 
the  car,  and  again  ordered  plaintiff  to  leave 
tbe  car,  which  he  then  did.  Appellant 
was  not  struck  or  injured  In  any  way. 
He  had  ridden  about  a  block  and  a  half 
before  his  attention  was  called  to  tbe  pay- 
ment of  his  fare.  He  had  ample  time  and 
opportunity  to  pay,  and,  while  not  ex- 
pressly refusing  to  pay  his  fare,  bis  lan- 
guage and  conduct  amounted  to  a  refusal 
to  comply  with  a  reasonable  rule  and 
proper  request  made  by  respondent,  and 
Justified  respondent  in  removing  him  from 
the  car.  Civil  Code,  §  2188.  Nor  was  any 
more  force,  or  appearance  of  force,  resort- 
ed to  than  was  necessary  to  secure  his  re- 
moval. That  the  regulation  of  respond- 
ent, und  the  demand  of  payment  of  tlie 
fare  at  the  time  it  was  demanded,  were 
reasonable  and  proper,  see  Civil  Code.  §§ 
2186,  2187.1  The  Judgment  and  Older  ap- 
pealed from  should  b«  affirmed. 


'Section  2187  provides  that  a  common  carrier 
may  demand  the  fare  of  passengers  either  at 
starting  or  at  any  subsequent  time. 
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PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 

DE  HAVEN,  J.  I  concur  In  the  Jo  dg- 
ment. 

VON  SCHMIDT  v.  WTDBER,  Treasurer. 
(No.  15,160.) 
(Supreme  Court  of  California.  March  8,  1893.) 
Pbactiob  oh  ApteaI/— Bond. 
An  appeal  from  an  order  denying  a  new 
trial  will  be  dismissed,  where  no  undertaking 
U  filed. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
A.  A.  Sanderson,  Judge. 

Action  by  A.  W.  Von  Schmidt  against 
James  H.  Wldber,  treasurer  of  tbe  city 
and  county  of  San  Francisco.  Judgment 
for  plaintiff.  Defendant  appeals.  Dis- 
missed. 

J  obn  H.  Durst,  for  appellant.  TUden  6 
Tilden,  for  respondent. 

PER  CURIAM.  Upon  motion  of  re- 
spondent, the  appeal  from  tbe  order  deny- 
ing  a  motion  for  a  new  trial  in  tbe  above- 
entitled  action  Is  dismissed,  upon  tbe 
ground  that  no  undertaking  upon  appeal 
has  been  filed. 

(8  Cal.  Unrep.  836) 
GREGORY  et  aL  v.  GREGORY  et  aL  (No. 
18,080.) 

(Supreme  Court  of  California.  March  9,  1893.) 
Appbalablb  Ordbrs. 
Where  a  judgment  is  itself  appealable, 
and  no  motion  is  made  for  a  new  trial,  an  ap- 
peal from  a  subsequent  order  refusing:  to  set 
the  judgment  aside  will  not  lie.  Goyhinech  V. 
Goyhinech,  22  Pac  Rep.  175,  80  Cal.  409,  fol- 
lowed. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court.  Placer 
county;  W.  H.  Grant,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  James  W.  Gregory  and  oth- 
ers against  John  H.  Gregory  and  others. 
Judgment  for  defendants.  Plaintiffs  ap- 
peal from  an  order  refusing  to  set  tbe 
Judgment  aside.    Diem  (seed. 

James  Gartlan,  for  appellants.   E.  P. 
Tuttle  and  C.  Tuttle,  for  respondents. 

BELCHER,  C.  This  case  was  submitted 
to  the  court  below  for  decision  upon  an 
agreed  statement  of  tbe  facts,  signed  by 
the  attorneys  of  the  parties  thereto,  and 
on  Februury  25,  1892,  Judgment  was  given 
and  entered  by  the  court  in  favor  of  the 
defendants.  Thereafter,  on  April  6th,  the 
plaintiffs  served  notice  on  the  defendants 
that  on  the  20th  of  that  month  tbey  would 
move  tbe  court  to  vacate  the  Judgment, 
and  restore  the  cause  to  the  calendar  for 
trial,  upon  tbe  ground  that  there  were  no 
findings  to  support  the  Judgment.  In 
due  time  the  motion  was  beard,  and  sub- 
mitted upon  tbe  papers  and  record  in 
tbe  ease,  and  upon  an  affidavit  made  by 
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plaintiffs'  attorney,  In  which,  among  oth- 
er things,  be  stated :  "No  stipulation  waa 
made  that  said  statement  should  consti- 
tute a  part  of  the  Judgment  roll  in  tbe  ac- 
tion. Findings  were  not  waived.  No 
findings  of  fact  have  been  signed  or  filed." 
On  April  29th  the  court  denied  the  motion, 
"for  the  reason  that  all  tbe  facts  in  the 
case  bad  been  agreed  upon,  and  submitted 
to  tbe  court,  and  consequently  that  there 
was  no  issue  of  fact  before  tbe  court  to  be 
determined,  and  nothing  requiring,  or  up- 
on wbicb  to  base,  separate  findings  of 
fact;  tbe  court  being  of  tbe  opinion  that 
the  findings  of  fact  were,  in  effect,  there- 
by waived,  and  no  other  or  further  find- 
ings of  fact  were  necessary  or  permissible, 
beyond  tbe  said  u  greed  statement. 
From  this  order  denying  tbeir  motion  the 
plaintiffs  appealed,  and  have  brought. tbe 
case  here  on  a  bill  of  exceptions. 

Tbe  defendants  move  to  dismiss  tbe  ap- 
peal, and  in  support  of  their  motion  cite, 
among  other  cases,  Goyhinech  v.  Goy- 
hinech, 80  Cal.  409,  22  Pac.  Rep.  176.  In 
that  case  the  appeal  was  from  an  order 
like  that  involved  here,  and  on  motion 
the  appeal  was  dismissed.  Tbecourtsald : 
"The  motion  was  not  for  a  new  trial,  and 
the  Judgment  was  Itself  appealable.  It 
is  settled  that,  when  a  Judgment  or  order  la 
itself  appealable,  the  appeal  must  betaken 
from  such  Judgment  or  order,  and  not 
from  a  subsequent  order  refusing  to  set 
it  aside.  [Citing  eases.]  Tbe  plaintiff 
should  bave  appealed  from  tbe  Judgment, 
with  a  bill  of  exceptions  upon  that  ap- 
peal." Upon  tbe  authority  of  that  case, 
we  advise  that  tbe  appeal  in  this  case  be 
dismissed. 

We  concur:  TEMPLE,  C;  HAYNES,  C. 

PER  CURIAM.  For  tbe  reasons  given 
In  the  foregoing  opinion,  the  appeal  herein 
ia  dismissed. 

(97  Cal.  46») 

PEOPLE  v.  FICE.  (No.  20,97a) 
(Supreme  Court  of  California.  March  7, 1898.1 
Criminal  Law  —  Rbqubst  for  Instructions  — 

Nbw  Tbial  —  Newly- Discovered  Evidhnck  — 

Additional  Affidavits. 

1.  Failure  to  instruct  on  any  proposition 
deemed  essential  by  defendant  In  a  criminal 
case  is  not  error,  unless  such  an  Instruction 
was  requested. 

2.  Where  defendant's  affidavits  in  support 
of  a  motion  for  a  new  trial  for  newly-discov- 
ered evidence  are  fully  contradicted  by  affida- 
vits of  the  prosecution,  a  new  trial  is  properly 
denied. 

8.  A  motion  to  be  allowed  to  file  additional 
affidavits  is  also  properly  denied  when  made 
after  the  new  trial  has  been  denied,  and  with- 
out production  of  the  affidavits. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
D.  J.  Murphy,  Judge. 

Conviction  of  one  Flee  for  robbery,  from 
which,  and  tbe  denial  of  a  motion  for  a 
new  trial,  be  appeals.  Affirmed. 

D.  A.  O'Conneil,  for  appellant.  Atty. 
Gen.  Hart,  for  the  People. 

HARRISON,  J.  The  defendant  was  con- 
vlcted  in  tbe  superior  court  of  robbery, 
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writing,  signed,  sealed,  and  delivered  by 
the  parties,  and  that,  if  any  change  has 
been  made  in  the  instrument,  it  is  nut  the 
instrument  which  the  parties  made,  and 
that  If  it  is  given  to  another  party  after 
execution,  to  be  delivered  upon  certain 
conditions  being  performed,  it  is  simply  in 
escrow.  But,  as  we  have  above  said,  this 
ignores  the  doctrine  of  agency  in  cases  of 
this  kind,  and  does  not  really  conflict  with 
the  principle  that  these  confidential  condi- 
tions, to  be  made  effect!  ve,  must  be  brought 
to  the  notice  of  the  party  who  is  to  be 
affected  by  them ;  and  the  great  weight  of 
modern  authority  sustains  the  rule  laid 
down  by  the  supreme  court  of  the  United 
States  in  Duir  v.  0.  S.,  16  Wail.  1,  that  a 
bond  perfect  upon  its  face,  apparently  duly 
executed  by  all  whose  names  appear  there- 
to, purporting  to  be  signed  and  delivered 
without  a  stipulation,  cannot  be  avoided 
by  the  sureties  upon  the  ground  that  they 
signed  it  on  a  condition  that  it  should  not 
be  delivered  unless  it  was  executed  by 
other  persons,  who  did  not  execute  ft, 
where  it  appears  that  the  obligee  had  no 
notice  of  such  condition,  and  there  was 
nothing  to  put  him  upon  inquiry  as  to  the 
manner  of  its  execution,  and  that  he  bad 
been  induced,  upon  the  faith  of  such  bond, 
to  act  to  his  own  prejudice.  Many  cases 
have  gone  beyond  this  in  holding  sureties 
responsible,  but  few,  If  any,  of  the  modern 
cases  have  relaxed  the  rule  for  the  purpose 
of  exonerating  them.  The  rule  laid  down 
in  Dair  v.  D.  S.,  supra,  was  affirmed  by 
the  supreme  court  of  the  United  States  in 
Potter  v.  U.  S.,  107  U.S.  126,1  Sup.  Ct.  Rep. 
524,  the  court  there  holding  that  the  surety 
relied  upon  the  good  faith  of  the  principal; 
that  heclotbed  him  with  apparent  power; 
and  that  he  is,  in  equity,  estopped  from 
claiming,  as  against  the  government,  the 
benefit  of  his  private  instructions  to  bis 
agent.  The  case  of  State  v.  Peck,  68  Me. 
284,  may  be  said  to  he  the  leading  Amer- 
ican case  on  this  interesting  question,  and 
a  case  the  reasoning  of  which  has  since 
been  closely  followed  and  adopted  by  the 
supreme  court  of  the  United  States.  The 
authorities  are  reviewed  with  discrimina- 
tion, and  the  result  announced  Is  in  har- 
mony with  the  quotation  from  Chancellor 
Kent,  that  "whoever  deals  with  an  agent, 
constituted  for  a  special  purpose,  deals  at 
his  peril,  when  the  agent  passes  the  pre- 
cise limits  of  bis  power,  though  if  he  pur- 
sues his  power,  as  exhibited  to  the  public, 
his  principal  is  bound,  even  if  private  in- 
structions had  still  further  limited  the  spe- 
cial power.**  In  fact,  this  is  now  the  ut- 
most universal  American  holding;  the 
later  cases,  in  many  instances,  directly  ab- 
rogating their  early  decisions.  ThuH  the 
doctrine  announced  in  People  v.  Organ,  27 
111.  29,  which  is  a  case  generally  cited  to 
support  the  theory  contended  for  by  ap- 
pellants, was  substantially  overruled,  or, 
at  least,  the  principles  upon  which  it  was 
based  were  overruled,  in  Smith  v.  Board, 
59  111.  412;  Bartlett  v.  Board,  Id.,  364; 
Coras tock  v.  Gage,  91  III.  328;  and  in  City 
of  Chicago  v.  Gage,  95  111.  593.  In  an  opin- 
ion reviewing  all  the  authorities,  the  case 
of  People  v.  Organ  was  specially  men- 
tioned, and  the  doctrine  on  which  It  was 
based  was  condemned,  and  the  rule  an- 


nounced as  enunciated  in  State  v.  Peck,  53 
Me.  284.  All  these  later  cases  are  based 
upon  the  doctrine  of  Texlra  v.  Evans,  re- 
ferred to  in  1  Anbtr.  228,— a  case  which  to- 
day is  pretty  generally  conceded  to  sus- 
tain principles  in  harmony  with  public 
policy,  and  the  application  of  which  com- 
pels the  burden  of  loss  to  fall  upon  the 
party  who,  by  his  actions,  and  by  tbe  ap- 
parent authority  with  which  he  clothed 
his  agent,  has  made  theloss  possible.  Tbe 
following,  among  other  cases  which  we 
have  examined,  sustain  this  contention: 
Brandt,  Sur.  §  603;  Inhabitants,  etc.,  v. 
Huntress,  63  Me.  89;  Cooper  v.  De  Main- 
ville,  (Colo.App.)  27Pac.Rep.86;  White  v. 
Duggan,  140  Mass.  18,  2  N.  E.  Rep.  110; 
Mathisv.  Morgan,  72  Ga.  617;  Tidball  v. 
Halley,  48  Cal.  610;  Jordan  v.  Jordan,  10 
Lea,  124;  Taylor  Co.  v.  King,  73  Iowa,  153, 
34  N.  W.  Rep.  774;  Hall  v.  Smith,  14  Bush, 
605;  Ordinary  v.  Thatcher,  41  N.  J.  Law, 
403;  Cutler  v.  Roberts,  7  Neb.  4;  State  v. 
Pepper,  81  Ind.  76;  Butler  v.  U.S.,  21  Wall. 
272;  Nash  v.  Fngate,  24  Grat.  202;  Trus- 
tees v.  Sbeik,  119  111.  579,  8  N.  E.  Rep.  189; 
Harvey  v.  State,  94  Ind.  161;  Lucas,  v. 
Owens,  (Ind.  Sup.)  16  N.  E.  Rep.  196;  Car- 
roll Co.  v.  Ruggles,  69  Iowa,  269,  28  N.  W. 
Rep.  590;  BellonI  v.  Freeborn,  63  K.  Y.  383; 
Fullertou  v.  Sturges,4  Ohio  St.  535;  Insur- 
ance Co.  v.  Clinton,  66  N.  Y.  326;  Seetlon 
279,  Mechem,  Pub.  Off.,  and  authorities 
there  cited.  In  fact,  the  rule  not  only  rests 
securely  npoo  the  law  of  agency,  which 
makes  the  principal  responsible  for  tbe 
acts  of  bis  agent,  regardless  of  private 
understandings  when  be  has  held  the 
agent  out  to  the  world  as  possessing  gen- 
eral powers  over  the  matter  in  hand;  but 
it  also  rests  on  the  equitable  doctrine  that, 
where  two  Innocent  parties  suffer,  the  in- 
Jury  must  be  sustained  by  the  one  who 
put  it  in  the  power  of  another  to  do  tbe 
injury;  and  for  these  reasons  it  ought  to 
be,  and  is,  almost  universally, sustained. 

But  there  is  another  proposition  raised 
in  this  case  that  is  vastly  more  trouble- 
some. Under  the  law  existing  at  the  time 
Hill  was  elected,  and  at  the  time  the  bond 
was  executed,  the  treasurer's  term  of 
office  expired  on  the  first  Monday  In  Jan 
uary,  1887;  but  on  February  4, 1888,  by 
legislative  enactment,  his  term  of  office,  In 
common  with  tbe  other  county  officers  in 
the  county,  was  extended  totbe  first  Mon- 
day in  March,  1887.  It  appears  from  the 
testimony,  and  is  so  found  by  the  court, 
that  $22,064.34  of  tbe  amount  of  delin- 
quency came  into  his  hands  after  tbe  first 
Monday  of  January,  1887;  and  tbe  con- 
tention of  the  appellants  is  that  the  sore- 
ties,  in  any  event,  are  not  responsible  for 
that  amount;  that  the  sureties  of  an  offi- 
cer who  is  chosen  periodically,  and  to  hold 
an  office  until  bis  successor  is  chosen  and 
qualified,  are  bound  for  the  period  only 
tor  which  the  officer  was  chosen.  The 
importance  of  this  case,  not  only  as  it 
affects  the  rights  of  tbe  sureties,  but  as 
affecting  the  public  in  the  administration 
of  tbe  different  departments  of  the  govern- 
ment, and  tbe  necessity  of  guarding  tbe 
public  funds  as  far  as  is  consistent  with 
private  rights,  has  led  us  to  an  extended 
investigation  of  the  authorities  bearing  on 
tbe  subject;  and  we  have  examined  them 
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both  with  reference  to  number,  and  cogen- 
cy of  reasoning.  The  authorities  cannot 
be  reconciled,  some  courts  holding  that 
the  bund  Is  made  in  contemplation  of  the 
law,  and  must  be  construed  with  reference 
tu  the  law  governing  the  office,  and  where 
the  law  provides  that  the  term  of  office 
shall  con  tin  ae  until  the  successor  Is  elect- 
ed and  qualified,  which  is  the  law  govern- 
ing this  case,  that  the  bond  is  given,  not 
only  for  the  statutory  term,  but  for  the 
further  time  which  may  elapse  between  the 
end  of  the  expressed  statutory  term  and 
the  time  when  the  successor  is  elected  and 
qualified;  that  the  law  becomes  incorpo- 
rated into  the  bond;  that  the  sureties  are 
bound  to  know  that  his  right  to  the  office 
may  extend  beyond  the  year;  and  that 
this  possible  extension  is  taken  into  con- 
sideration and  provided  for  in  the  bond. 
Such  is  the  doctrine  of  State  v.  Berg,  50  Ind. 
502;  Commonwealth  v.  Drewry,  15  Grat. 
1 ;  Pickering-  v.Day,  3  Houst.  474;  State  v. 
Kurtseborn,  78  Mo.  98;  Thompson  v. 
State,  37  Miss.  518;  McAffee  v.  Russell,  29 
Miss.  84;  Hughes  v.  Smith,  5  Johns.  168; 
People  v.  Beach,  77  111.  52;  Kindle  v.  State, 
7  Blackf.  689;  Bank  v.  Rogers,  7  N.  H.  21; 
State  v.  Daniel, 6  Jones,  (N.  <\)  444.  Some 
of  these  are  cases  arising  on  official  bonds, 
and  some  of  them  on  bonds  of  corporation 
officers,  and  there  have  been  attempts  by 
some  courts  holding  the  opposite  doctrine 
to  discriminate  between  them.  But,  while 
there  may  be  discriminating  circumstances 
in  some  of  them,  they  are  all  decided  on 
the  same  general  principles  enunciated 
above,  and  generally  rely  on  the  same 
early  cases  to  sustain  them,  and  must, 
therefore,  be  conceded  to  logically  sustain 
respondent's  position.  But  after  a  great 
deal  of  deliberation,  and,  we  must  admit, 
some  hesitation,  we  are  constrained  to 
adopt  the  opposite  view,  which  is  amply 
sustained  by  the  authority,  and  we  think 
by  better  reasoning.  No  consideration  of 
the  interests  of  the  public  will  Justify  a 
court  in  extending  by  construction  the 
obligation  of  a  citizen  under  bis  contract, 
beyond  the  scope  of  its  natural  import. 
The  contract  which  embodies  this  obliga- 
tion, like  any  other  contract,  must  be  con* 
s  trued  to  give  effect  to  the  intention  or  the 
parties;  and  that  intention  is  to  be  gath- 
ered from  the  language  employed,  and  the 
circumstances  surrounding  the  execution 
of  the  instrument.  Now,  what  were  the 
circumstances  surrounding  the  execution 
of  this  bond,  and  what  length  of  time 
would  these  bondsmen  naturally  think 
they  were  contracting  with  reference  to? 
The  correct  answer  to  the  last  question 
determines  their  liability.  There  need  be 
no  artificial  rules  of  law  applied.  It  is  a 
simple  question  of  intention, gathered  from 
the  language  of  the  contract,  read  in  the 
light  of  the  surrounding  circumstances. 
At  the  time  this  bond  was  given,  the 
term  of  office  of  the  treasurer,  as  provided 
by  law,  was  two  years.  It  is  argued  that 
the  bondsmen  entered  into  their  obliga- 
tion in  view  of  the  possible  modification 
of  their  liability  by  the  legislative  assem- 
bly, and  with  notice  that  the  legislature 
would  have  a  right  tocontinue  the  incum- 
bent in  office  beyond  the  term  for  which  he 
was  elected.   So  far  us  the  first  proposi- 


tion Is  concerned,  the  legislature  would 
not  have  any  right  to  pass  a  law  that 
would  change  the  terms  of  the  contract, 
or  in  any  way  impair  its  obligation ;  and, 
so  far  as  the  second  proposition  is  con- 
cerned, while  the  sureties  might  be  held  to 
take  notice  that  the  legislature  could  ex- 
tend the  term,  they  would  not  be  required 
to  take  notice  that  the  legislature,  in  such 
an  event,  would  make  no  provision  for 
the  giving  of  a  bond  by  the  treasurer  for 
the  extended  term.  The  sureties  bad  a 
right  to  take  notice  of  the  law  as  it  exist- 
ed, and  to  contract  with  reference  to  the 
law  as  it  existed;  that  is,  the  law  which 
would  naturally  be  in  their  minds  when 
they  entered  Into  the  contract.  And  the 
Idea  that  they  would  at  such  a  time  enter 
into  a  speculative  calculation  of  what  the 
law  might  be  in  the  future,  and  shape 
their  contract  with  reference  to  such  pos- 
sible change,  is  a  strained  one.  The  law 
at  that  time  made  the  office  one  of  a  defi- 
nite term.  That  term  was  two  years. 
And  the  sureties  had  a  right  to,  and  no 
doubt  did,  take  that  law  into  considera- 
tion, and  that  was  the  law  that  was  im- 
ported into  their  contract.  There  is  no 
doubt  that  the  central  Idea  was  that  the 
term  was  for  two  years.  This  was  the 
law.  This  was  the  ordinary  state  of 
affairs,  and  the  ordinary  time  for  which 
bonds  for  county  officers  were  given.  A 
man  might  willingly  go  on  a  bond  for 
two  years  who  would  hesitate,  or  abso- 
lutely refuse,  to  go  on  for  a  longer  period. 
So  far  as  the  term,  "  until  his  successor  is 
elected  and  qualified,"  is  concerned,  while 
it  might  have  great  significance  when  ap- 
plied to  the  officers  of  private  corpora- 
tions, it  can  have  none  here:  for  the  law 
provides  when  the  officer  elect  shall  quali- 
fy, and,  if  he  does  not  qualify  within  the 
time  prescribed,  the  commissioners  can  de- 
clare his  office  forfeited,  and  appoint  an- 
other officer.  Many  of  the  courts  hold 
that  the  bond  will  remain  in  force  for  a 
reasonable  time,— a  sufficient  time  in  case 
of  accident,  surprise,  or  emergency  to  per- 
mit the  authorites  to  provide  for  other  se- 
curity ;  but  there  Is  no  question  of  reason- 
able time  in  this  case.  In  this  instance, 
when  the  term  of  office  for  which  the  bond 
was  given  had  expired,  another  bond 
should  have  been  required;  and  if  the  au- 
thorities have  neglected  their  duty,  or  the 
legislature  has  inadvertently  failed  to 
make  provisions  for  a  proper  bond,  it  is 
inequitable  and  unjust  to  make  the  sure- 
ties for  the  original  term  responsible  for 
such  neglect  and  inadvertence.  It  is  well 
said  in  many  of  the  cases  that,  if  the  sure- 
ties can  be  held  responsible  for  two  months 
longer  than  the  stated  term,  they  can  be 
held  for  two  years,  or  for  any  indefinite 
term ;  and  no  such  construction  can  be 
placed  upon  this  bond  without  doing  vio- 
lence, not  only  to  the  languageof  the  bond 
Itself,  but  to  the  spirit  of  the  law  which 
provides  for  It.  But  it  is  stated  that  the 
language  of  this  bond  is  peculiar.  Inas- 
much as  the  bond  stated  when  the  term 
of  office  commenced,  but  does  not  state 
when  it  ends,  and  further  provides  that  it 
shall  remain  in  effect  "  while  he  shall  act 
as  such  county  treasurer  under  such  elec- 
tion, "  we  do  not  think  there  is  any  sub- 
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art  himself,  and  he  only  testified  that  "for 
a  distance  of  a  quarter  to  one  third  of  a 
mile"  the  ditch  was  27  feet  wide  "from  the 
top  of  one  embankment  to  the  top  of  the 
other,"  that  for  the  next  half  mile  It  was 
only  16  feet  wide,  and  beyond  that  still 
smaller.  Now,  the  general  rale  Is  that 
(making  due  allowance  for  evaporation, 
seepage,  etc.)  the  capacity  of  a  ditch  is 
measured  by  the  amount  of  water  which 
it  will  carry  from  the  point  of  diversion 
to  the  point  of  use,  and  the  point  of  least 
carrying  capacity  flxea  the  general  capac- 
ity of  the  ditch.  It  is  true,  if  a  ditch  is 
Intended  to  supply,  and  does  supply,  wa- 
ter for  use  at  various  points  along  its 
course,  the  latter  part  of  the  ditch  need 
not  be  so  large  as  the  first  part;  but  in 
the  case  at  bar  it  does  not  appear  that 
the  water  was  intended  to  be  used  before 
it  reached  the  point  at  which  the  size  of 
the  ditch  was  decreased,  the  intention  ap- 
parently being  to  supply  first  the  land  of 
the  homestead  of  Standart,  which  was 
beyond  the  point  of  contraction.  We 
think,  therefore,  that  Standart,  under  the 
evidence,  did  not  acquire  a  prior  right  to 
the  amount  of  water  which  a  ditch  of  the 
dimensions  described  in  the  findings  would 
carry.  But  if  we  assume  that  he  did  con- 
struct a  ditch  in  1885,  which  along  its  entire 
course  was  of  the  size  and  grade  found 
by  the  court,  still,  nnder  the  evidence,  it 
could  not  possibly  have  carried  427  cubic 
feet  per  second.  The  only  definite  evidence 
as  to  what  amount  of  water  a  ditch  of  a 
given  size  and  grade  will  carry  is  found  in 
the  testimony  of  respondent's  witness 
Hughey,  who  is  a  civii  engiueer  and  sur- 
veyor. He  testified  upon  the  subject  as 
follows:  " Taking  the  width  at  30  feet, 
the  bottom  at  20  feet,  the  depth  at  3  feet, 
and  the  grade  at  10#  feet  to  the  mile,  the 
discharge  would  be  in  cubic  feet  flowing 
per  second  426.75."  A  ditch  with  a  width 
of  27  feet  across  the  top,  20  feet  on  the  bot- 
tom, with  a  depth  of  8  feet,  and  n  grade 
of  \0%  feet  to  the  mile,  the  discharge  of 
cubic  feet  flowing  per  second  would  be 
400.44.  From  this  testimony  it  is  clear  that 
such  a  ditch  as  that  found  by  the  court,  to 
wit,  27  feet  at  the  top,  20  feet  on  the  bot- 
tom, 30  inches  in  depth,  and  with  a  grade  of 
only  7  feet  to  the  mile,  could  not  possibly 
carry  as  much  as  427  cubic  feet  of  water 
per  second.  The  finding  of  tbecourt,  there- 
fore, as  to  the  amount  of  water  to  which 
respondents  bad  a  right  prior  and  supe- 
rior to  that  of  appellant  is  clearly  erro- 
neous, and  for  this  reason  the  judgment 
must  be  reversed. 

Counsel  for  respondents  suggest  that  If 
the  amount  of  water  found  by  the  court 
to  be  embraced  by  the  prior  right  of  re- 
spondents be  too  large,  this  court  might 
modify  the  Judgment  by  reducing  that 
amount.  But  by  that  course  this  court 
would  be  making  a  finding  for  the  court 
below,  which  it  cannot  do.  And  the  dif- 
ferent rights  and  contentions  of  the  par- 
ties are  so  mixed  and  interlaced  in  the 
findings  and  judgment  that  we  do  not  see 
how  there  could  be  a  partial  approval  of 
the  findings  or  affirmance  of  the  judg- 
ment. The  entire  rights  of  the  partiescan 
be  better  readjusted  and  established  by  a 
retrial  of  the  whole  case.  The  judgment 


aud  order  appealed  from  are  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:  DE  HAVEN,  J.;  FITZ- 
GERALD, J. 


(5  Wash.  C06> 

LYTS  v.  KEEVEY. 

(Supreme  Court  of  Washington.  Jan.  31, 1893.) 

Notes— Illegal  Consideration  —  Pleading  and 
Proof— Waiver  of  Objections— Instructions 
—  Credibility  or  Witness. 

1.  Where  a  party  asks  and  obtains  an  in- 
struction directing  the  jury  to  disregard  certain 
testimony  improperly  admitted  over  his  objec- 
tion, relative  to  a  distinct  cause  of  action,  and 
there  is  no  indication  that  the  jury  were  in- 
fluenced by  such  testimony  in  their  finding  on 
the  other  causes,  the  error  in  admitting  the  tes- 
timony cannot  be  made  the  subject  of  com- 
plaint. 

2.  An  illegal  consideration  for  a  note  can- 
not be  shown  under  an  allegation  of  no  consid- 
eration. 

3.  Plaintiff  testified  that  his  wife  had  de- 
serted him,  and  that  defendant  sometimes  vis- 
ited her  under  circumstances  tending  to  show- 
improper  relations,  and  that  a  note  set  up  as  a 
counterclaim  by  defendant  was  given  by  him 
to  defendant  in  consideration  of  the  latter*  s 

£ remise  to  induce  plaintiff's  wife  to  return  to 
im.  Plaintiff  was  then  asked  by  his  counsel 
whether  he  supposed  the  relations  between  his 
wife  and  defendant  were  criminal,  for  the  pur- 
pose of  showing  the  consideration  for  the  note 
illegal.  Held,  that  the  question  was  improper, 
except  as  preliminary  to  evidence  showing  the 
reasons  for  his  supposition. 

4.  An  instruction  telling  the  jury  that  they 
are  to  determine  the  weight  of  the  testimony, 
and  that  they  must  be  careful  and  slow  to  re- 
ject any  testimony,  has  no  improper  bearing  on 
the  weight  or  value  of  the  testimony. 

5.  In  declaring  the  rule  to  a  jury  that, 
where  a  witness  is  found  to  have  testified 
falsely  in  a  material  matter,  his  testimony  may- 
be disregarded  in  toto  unless  corroborated,  it 
is  well  to  say  that  the  corroboration  may  be 
that  of  any  credible  evidence,  or  of  facts  and 
circumstances,  rather  than  to  confine  it  to  oth- 
er unimpeached  "testimony,"  though  in  a  case 
where  there  is  no  corroboration  outside  of  the 
testimony,  such  an  instruction  is  not  substan- 
tially erroneous. 

Hoyt.  J.,  dissenting. 

Appeal  from  superior  court,  King  coun- 
ty; B.  Osborn.  Judge. 

Action  by  W.  D.  Lyts  against  Munroe 
Keeyey.  Judgment  for  defendant.  Plain- 
tiff appeals.  Affirmed. 

Stratton,  Lewis  &  Oilman,  for  appellant. 
W.  B.  Andrews,  for  respondent. 

SCOTT,  J.  The  appellant  brought  an  ac- 
tion against  the  respondent  to  recover  the 
balance  due  upon  an  account,  amounting 
to  $289.  The  respondent  denied  the  ac- 
count, and  pleaded  several  causes  of  action 
by  way  of  a  counterclaim ;  one  being  for 
the  amount  due  on  a  certain  alleged  prom- 
issory note  for  $500,  executed  by  the  ap- 
pellant to  respondent.  A  trial  was  had, 
which  resulted  in  a  verdict  for  the  defend- 
ant in  the  sum  of  $605.82. 

Appellant  alleges  threegrounds  of  error. 
Certain  testimony  was  admitted  upon  the 
trial  against  the  objections  of  the  plain- 
tiff, and  this  testimony  was  subsequently 
excluded  from  the  consideration  of  the  Jury 
in  an  instruction  which  the  court  gave  nt 
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the  plaintiff's  request.  Notwithstanding 
tbis  instruction,  appellant  claims  that 
this  evidence  prejudiced  the  Jury,  and  that 
by  reason  thereof  he  did  not  get  a  fair 
trial,  and  that  the  verdict  should  have 
been  set  aside.  The  testimony  complained 
of  was  in  reference  to  rents  for  certain 
lands  which  the  defendant  bad  conveyed 
to  the  plaintiff  some  time  previously.  The 
defendant  claimed  that  he  had  conveyed 
these  lands  to  the  plaintiff  In  order  to  pre- 
vent their  being  seized  by  bis  creditors; 
that  he  did  tbis  upon  the  advice  and  at 
the  request  of  the  plaintiff,  and  he  sought 
to  recover  of  him  for  the  use  and  occupa- 
tion of  this  land  after  it  had  been  so  con- 
veyed. When  the  cause  was  submitted  to 
the  Jury  the  court  properly  instructed 
them  that  the  defendant  was  not  entitled 
to  recover  from  the  plaintiff  anything  for 
the  use  and  occupation  of  tbis  land  while 
the  plaintiff  held  the  same  under  and  by 
virtue  of  the  deed  which  the  defendant 
had  given  him.  We  are  not  disposed  to 
adopt  the  rule  that  evidence  improperly 
admitted  cannot  be  counteracted  in  the 
subsequent  course  of  the  trial,  and  that 
the  same  should  entitle  the  objecting  par- 
ty to  a  new  trial  in  all  cases.  Evidently 
the  plaintiff  thought  an  Instruction  direct- 
ing the  Jury  to  disregard  this  testimony 
would  prevent  its  having  any  prejudicial 
effect,  or  he  would  not  have  asked  It,  but 
would  have  relied  upon  his  objection  and 
exception.  But  be  saw  fit  to  ask  for  the 
instruction,  and,  the  court  being  then  sat- 
isfied that  the  testimony  had  been  wrong- 
fully admitted,  gave  it;  and  we  think  the 
plaintiff  should  be  bound  by  the  course  be 
adopted,  there  being  nothing  to  Indicate 
that  it  did  influence  tbe  jury  in  finding  a 
verdict  against  blm  on  the  other  causes. 
It  was  in  relation  to  a  cause  of  action  dis- 
tinct in  Itself,  which  was  entirely  with- 
drawn from  the  consideration  of  tbe  Jury 
by  the  instruction.  If  during  the  trial  the 
defendant,  who  Introduced  tbe  testimony, 
had  asked  to  have  it  excluded,  a  different 
case  would  have  been  presented,  and  the 
plaintiff  would  have  been  in  a  position  to 
ask  a  suspension  and  setting  aside  of  tbe 
trial,  and  tbe  calling  of  another  Jury  for  a 
retrial,  If  he  thought  tbe  present  Jury  was 
disqualified  to  try  the  case  in  consequence 
of  such  testimony ;  or  possibly  it  would 
have  been  ground  for  setting  aside  a  ver- 
dict against  him  had  he  continued.  But 
generally  a  party  should  ask  for  relief  at 
tbe  first  opportunity.  Many  authorities 
bold  that  an  error  in  the  admission  of 
testimony  will  be  cured  by  an  instruction 
withdrawing  it  from  tbe  case.  2  Thomp. 
Trials,  §  2415;  Smith  v.  Whitman, 6  Allen, 
562;  Anthony  v.  Travis,  (Mass.)  19  N.  E. 
Rep.  8;  Sbepard  v.  Railway  Co.,  (Iowa,) 
41  N.  W.  Rep.  564;  D.  S.  v.  Kuntze,  (Ida- 
ho.) 21  Puc.  Rep.  407;  Durrant  v.  Mining 
Co.,  (Mo.  Sup.)  10  S.  W.  Rep.  484. 

Tbe  next  ground  of  error  claimed  is  with 
reference  to  the  note  upon  which  tbe  de- 
fendant sought  to  recover  from  the  plain- 
tiff. The  plaintiff,  in  bis  reply,  admitted 
tbe  execution  of  the  note,  but  alleged  that 
for  tbe  making  and  delivery  of  the  same 
there  was  no  consideration.  At  the  trial, 
he  testified,  in  substance,  that  long  prior 
to  the  making  of  tbe  note  his  wife  had  de- 


serted him  without  cause,  and  continued 
to  live  apart  from  him.  Tbat  the  defend- 
ant sometimes  visited  her  at  improper 
hours,  and  under  circumstances  Justifying 
a  belief  upon  bis  part  of  Improper  rela- 
tions between  them  while  she  was  living 
apart  from  him.  That  the  defendant  hud 
told  him  that  be  knew  why  his  wife  had 
left  blm,  and  tbat  It  was  on  his,  the  de- 
fendant's, account,  and  that  be  could  per- 
suade her  to  return  to  the  plaintiff,  and 
that  nobody  else  could  do  so;  and  tbat, 
if  plaintiff  would  give  him  money  to  get 
out  of  tbe  country  with,  be  would  go 
a  way,  and  induce  plaintiff's  wife  to  return ; 
and  that,  in  consideration  of  said  promise 
on  the  part  of  defendant,  and  for  no  other 
consideration,  he  executed  and  delivered 
to  him  said  note;  whereupon  he  was 
asked  by  his  attorney  whether  he  supposed 
the  relations  of  Mrs.  Lyts  and  Mr.  Keevey 
were  criminal,  and  whether  be  bad  reason 
so  to  suppose.  This  was  objected  to  by 
the  defendant  as  immaterial.  The  objec- 
tion was  sustained,  and  the  plaintiff  ex- 
cepted. Appellant  contends  that  tbe  ques- 
tion was  proper  and  material,  on  the 
ground  that,  If  such  relations  did  exist, 
and  tbe  note  was  given  to  induce  tbe  de- 
fendant to  forego  tbe  same,  it  would  have 
been  given  for  a  consideration  which  the 
law  would  not  recognize,  and  that  the  de- 
fendant could  not  recover  thereon.  The 
respondent  contends  that  the  testimony 
sought  was  inadmissible  under  the  plead- 
ings; that  the  plaintiff  had  alleged  a  want 
of  consideration,  while  be  undertook  by 
this  testimony  to  show  an  illegal  consid- 
eration, which  is  not  permissible.  In  sup- 
port of  tbe  proposition  that  an  illegal  con- 
sideration cannot  be  shown  under  an  alle- 
gation of  no  consideration,  and  that  it  is 
necessary  to  allege  the  facts,  see  Bliss, Code 
PI.  §  330;  Gushee  v.  Leavitt,  5  Cal.  160; 
Finley  v.  Quirk,  9  Minn.  194,  (Gil.  179.) 
This  position  seems  to  be  well  taken,  and, 
while  this  objection  was  not  properly 
raised  at  the  trial,— tbe  objection  there  be- 
ing that  it  was  immaterial  only,— yet,  un- 
der the  rule  tbat  tbe  action  of  the  court 
will  generally  be  sustained  where  any 
good  reason  therefor  exists,  although  it 
may  not  have  been  the  one  which  moved 
tbe  court  to  act,  and  although  the  one  re- 
lied upon  by  the  court  may  have  been  in- 
sufficient, we  think  the  objection  Is  avail- 
able here  in  this  instance,  and  that  the  rul- 
ing excluding  tbe  testimony  should  be 
sustained.  Of  course,  tbe  question  as  it 
stood  was  otherwise  objectionable, except 
mb  preliminary  to  other  proof  showing 
what  his  reasons  were  for  so  believing. 
If  admissible  at  all,  it  was  necessary  to 
show  the  fucts.so  thatthe  jury  inightdraw 
conclusions  therefrom,  and  not  from  the 
belief  or  suppositions  of  the  witness.  The 
record  does  not  show  that  tbe  question 
was  supplemented  by  any  offer  of  further 
proof  In  this  respect.  All  of  the  testimony 
in  relation  to  the  consideration  for  which 
the  note  was  given  is  not  before  us.  tbe 
record  being  properly  limited  to  enough  of 
it  to  present  the  point  raised.  The  con- 
sideration, while  a  novel  one,  was  not 
necessarily  unlawful.  The  Jury  may  not 
have  belleveJ  the  statement  of  the  plain- 
tiff that  the  defendant  visited  Mrs.  Lyts 
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at  improper  hours,  and  may  not  have 
found  tbat  be  held  any  improper  relations 
with  her,  and,  if  bo,  the  consideration 
shown  by  the  testimony  was  otherwise 
lawful, and  would  support  an  action  upon 
the  note.  No  question  was  raised  as  to 
its  performance  by  the  defendant.  Among 
other  instructions  bearing  upon  this  sub- 
ject the  conrt  gave  the  following,  which 
sufficiently  presented  the  issue:  "The  Jury 
are  instructed  that  if  the  note  setup  in  the 
defendants  counterclaim  was  given  by  the 
plaintiff  in  consideration  of  the  defend- 
ant's promise  to  persuade  Mrs.  Lyts  to  re- 
turn to  her  husband,  tbat  be  (Keevey) 
would  go  away,  and  that  only— go  away 
out  of  the  territory— and  tbat  only,  then 
there  was  a  good  consideration  therefor, 
and  your  verdict, so  far  as  the  note  is  con- 
cerned, should  be  for  defendant.  But  If 
the  Jury  should  further  believe  from  the 
testimony  in  this  case  that  the  defendant 
was  responsible  for  the  separation  of  plain- 
tiff's wife  from  bim.  and  was,  by  influence 
or  otherwise,  keeping  his  (plaintiff's)  wife 
from  returning  'to  the  plaintiff,  and  that 
plaintiff  believed  that  to  be  a  fact,  and 
that  the  main  and  principal  consideration 
to  the  plaintiff  was  in  fact  that  defendant 
should  desist  from  his  attention  to  the 
wife  of  plaintiff,  and  that  the  promise  to 
persuade  plaintiff's  wife  to  return  to  her 
husband  and  defendant  would  leave  the 
country  was  collateral  or  a  part  of  the 
main  consideration  of  desisting  from  fur- 
ther atteution  to  or  improper  relation 
with  the  plaintiff's  wife,  then,  in  such  case, 
if  you  so  believe  from  the  evidence,  the  de- 
fendant cannot  recover  on  the  note  in  evi- 
dence against  the  plaintiff. "  The  other  In- 
structions thereon  were  more  favorable  to 
the  plaintiff. 

The  third  ground  of  error  complained  of 
is  with  reference  to  an  instruction  which 
the  court  gavethe  jury  relating  to  the  rule 
to  be  observed  by  them  in  the  considera- 
tion of  the  testimony  of  witnesses.  Said 
instruction  was  as  follows:  "You  are  the 
exclusive  judges  of  the  weight  of  the  testi- 
mony and  the  credibility  of  witnesses. 
You  are  to  determine  what  weight  you  will 
give  to  the  testimony  of  any  witness,  and 
you  will  be  slow  to  reject  the  testimony 
of  any  witness,  and  be  careful;  and  if  you 
can  reconcile  any  statement  and  all  the 
testimony,  or  any  of  the  testimony  of  any 
witness,  with  tbe  facts,  and  with  the  prob- 
able motives.  It  will  be  your  duty  to  do 
so;  but  if  you  should  be  satisfied  that  any 
witness  has  knowingly  testified  falsely  in 
any  material  matter  in  this  cause,  you 
have  a  right  to  reject  the  whole  of  the  tes- 
timony of  such  witness,  unless,  on  any 
point,  such  testimony  was  corroborated 
by  other  unimpeached  testimony."  Ap- 
pellant insists  tbat  this  instruction  was 
erroneous:  (1)  As  an  instruction  upon  the 
value  of  the  testimony;  and  (2)  In  tbe 
statement  tbat,  if  tbe  testimony  of  the 
witness  be  found  false  in  any  material 
matter,  it  might  be  rejected,  unless  cor- 
roborated by  other  unimpeached  testi- 
mony. (S)  The  instruction  assumes  that 
there  are  repugnant  statements  In  the  tes- 
timony, which  the  jury  must  reconcile  if 
they  can.  As  to  the  first  point  we  see  no 
ground  for  any  claim  that  the  instruction 


bad  any  Improper  bearing  upon  tbe  weight 
or  value  of  the  testimony,  and  tbe  last 
point  is  untenable,  for  tbe  record  shows 
that  the  testimony  was  contradictory. 
The  second  objection  presents  some  diffi- 
culty, as  it  involves  a  point  upon  which 
the  authorities  are  conflicting.  We  would 
not  deaire  to  sanction  the  instruction  as 
au  appropriate  one  in  all  cases,  for  such 
a  witness  might  be  corroborated  by  facts 
in  the  cause  made  to  appear  otherwise 
than  by  testimony  as  it  is  popularly  un- 
derstood, vis.  tbe  statements  of  witnesses 
under  oath.  "Unless  corroborated  by 
other  credible  evidence,  or  by  the  facts  and 
circumstances  proved,"  would  generally 
beabetterqualiflcation.  It  is  not  claimed, 
bowever,  in  this  case  that  any  facts  and 
circumstances  were  made  to  apjiear  In  any 
other  way  than  by  the  testimony  of  the 
witnesses.  While  tbe  instruction  may  not 
have  been  couched  in  the  most  apt  lan- 
guage, we  think  the  objections  urged 
against  it  are  not  well  founded,  and  tbat 
there  was  no  substantial  error.  State  v. 
Ormiston,  66  Iowa,  143-152,  28  N.  W.  Rep. 
370;  Haymond  v.  Saucer,  84  Ind.  8-12; 
Harper  v.  State,  101  Ind.  109-113;  2  Thump. 
Trials,  §§  2418,  2420,  2426;  Crab  tree  v.  Ha- 
gen  ba ugh,  25  111.  233-240. 
Judgment  affirmed. 

DUNBAR,  C.  J.,  and  STILES  and  AN- 
DERS, J  J.,  concur. 

HOYT,  J.,  dissents. 


(5  Wuh.  627) 

TOMPSON  v.  HURON  LUMBER  CO., 
(GARRETSON,  WOODRUFF,  PRATT 
CO.  et  al.,  Interveners.) 

(Supreme  Court  of  Washington.  Jan.  18, 1893.) 

Appealable  Okdbbs  —  Fixing  Compensation  o» 
Receiver  —  Practice  ok  Appeal  —  Notice  of 
Application  TO  Settle  Statement  —  Suffi- 
ciency. 

L  Notice  of  application  to  settle  a  state- 
ment of  facts  on  appeal,  served  May  20.  1892, 
for  a  hearing  on  Mar  31st,  where  May  30th 
was  a  legal  holiday,  allows  10  full  days,  and  is 
sufficient;  the  statute  providing  that  the  time 
shall  be  computed  by  excluding  the  first  and 
including  the  last  day,  and,  if  the  last  is  a 
holiday,  then  it  is  also  excluded. 

2.  A  notice  of  application  to  settle  a  state- 
ment of  facts  on  appeal  by  plaintiff  from  a 
judgment  fixing  the  compensation  of  a  receiv- 
er appointed  for  defendant  company  pending 
litigation  was  entitled  in  the  style  of  the  suit 
as  originally  brought,  and  was  addressed  to  the 
parties  to  the  action,  and  not  to  the  receiver, 
but  was  served  on  the  receiver's  attorney,  who 
joined  without  objection  in  stipulations  in  con- 
nection with  the  statement  of  facts,  both  be- 
fore and  after  the  settlement.  Held,  that  the 
notice  to  the  receiver  to  settle  the  statement  of 
facts  was  sufficient. 

8.  A  certificate  on  appeal  that  the  state- 
ment contains  all  the  material  facts  in  a  cause 
is  sufficient  when  it  does  not  appear  that  any 
material  matter  has  been  omitted  from  the 
statement 

4.  An  order  fixing  the  compensation  of  a 
receiver  appointed  by  the  court  in  an  action 
pending,  while  it  is  a  proceeding  in  the  original 
action,  is  distinct  in  itself,  and  final  in  so  far 
as  the  amount  allowed  is  involved,  and  appeal- 
able.   Hoyt,  J.,  dissenting. 

6.  Though  a  receivership  occupied  the  en- 
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tire  time  of  the  receiver,  was  complicated,  in- 
volved the  settlement  of  accounts,  the  operating 
of  a  sawmill  for.  several  months,  the  selling  of 
lumber  and  a  stock  of  merchandise,  and  look- 
ing after  certain  litigation,  and  the  receiver 

fave  a  bond  for  $25,000,  and  discharged  his 
atiea  faithfully,  $300  a  month  is  a  sufficient 
allowance. 

Appeal  from  superior  court,  King  coun- 
ty; 1.  J.  Licbtenberg,  Judge. 

Action  by  Stanley  P.  Tompson,  trus- 
tee, against  tbe  Huron  Lumber  Company. 
The  GarretBoo,  Woodruff,  Pratt  Company 
et  al.  Intervened.  Pending  the  action,  F. 
A.  Alexander  was  appointed  receiver  of 
tbe  Huron  Lumber  Company.  From  a 
Judgment  entered  on  the  report  or  a  referee 
fixing  the  receiver's  compensation,  plain- 
tiff appeals,  and  the  receiver  moves  to 
strikeout  the  statement  of  facts,  and  to. 
dismiss  the  appeal.  Motions  denied. 
Judgment  reversed. 

John  P.  Gale,  John  P.  Fay,  C.  H.  Gest, 
and  J.  Park  Henderson,  for  appellant. 
Preston,  Albertson  &  Don  worth,  for  ap- 
pellee. 

.  SCOTT,  J.  In  January,  1891,  the  re- 
spondeut  Alexander  was  appointed  re- 
ceiver of  all  the  property  of  the  Huron 
Lumber  Company  in  an  action  in  which 
appellant  was  plaintiff  and  the  Huron 
Lumber  Company  defendant.  Respondent 
qualified,  and  entered  upon  his  duties  as 
such  receiver,  and  has  continued  in  the 
exercise  thereof.  In  January,  1892,  he  pe- 
titioned the  superior  court  of  King  coun- 
ty to  settle  and  determine  his  compensa- 
tion for  services  rendered  op  to  that  time. 
A  referee  was  appointed  by  the  court  for 
the  purpose  of  taking  testimony,  and 
finding  therefrom  the  compensation  to  be 
paid,  and  reporting  his  findings  of  fact 
and  conclusions  of  law  to  the  court.  In 
accordance  therewith  testimony  was  tak- 
en, and  findings  made  and  reported,  to 
which  appellant  excepted.  The  exceptions 
were  overruled,  and  Judgment  entered 
In  favor  of  the  respondent  for  the  amount 
found  to  be  Just  compensation.  It  was 
fixed  at  tbe  rate  of  $450  a  month  for  the 
first  month,  $400  a  month  for  tbe  next 
five  months,  and  $300  a  month  thereafter 
to  the  time  of  the  referee's  report.  Tbe 
respondent  moves  to  strike  tbe  state- 
ment of  facts  upon  tbe  following  grounds: 
First,  because  the  notice  of  the  applica- 
tion to  settle  the  statement  was  made  re- 
turnable In  a  shorter  time  than  that  pre- 
scribed by  the  statute,  the  notice  having 
been  served  on  May  20, 1*92,  and  the  time 
specified  for  the  hearing  being  on  May 
81st.  Respondent  claims  that  he  was  not 
allowed  10  days,  ns  the  tenth  day,  May 
30,  1892,  was  a  legal  holiday,  and  that 
he  should  have  been  allowed  all  of  the 
31st,  and  that  the  statement  of  facts  could 
not  be  legally  certified  until  June  1st.  Sec- 
ond. Because  no  notice  was  given  to  the 
receiver  of  the  application  to  settle  said 
statement,  the  notice  served  being  ad- 
dressed to  the  parties  to  the  action,  and 
not  to  the  receiver.  Third.  Because  the 
judge's  certificate  does  not  state  that  tbe 
statement  contains  all  the  materia]  facts 
in  tbe  cause.  Tbe  certificate  says  It  con- 
tains all  the  material  facts  in  tbe  proceed- 


ing to  determine  the  compensation  of  the 
receiver.  Fourth.  Because  the  purported 
statement  of  facts  docs  not  contain  all 
matters  required  by  the  statute  in  causes 
of  equitable  cognizance,  and  that  it  does 
not  contain,  or  purport  to  contain,  the 
exceptions  taken  to  the  reception  or  rejec- 
tion of  testimony. 

As  to  the  first  objection,  we  are  of  the 
opinion  that  the  notice  was  sufficient. 
The  statute  provides  that  tbe  time  shall 
be  computed  by  excluding  the  first  and 
including  the  last  day,  and  that.  If  the 
last  day  Is  a  holiday,  then  this  is  also  ex- 
cluded. This  would  allow  10  full  days, ex- 
cluding May  30th. 

The  fact  that  the  notice  was  entitled  In 
the  original  action  seems  to  us  unimpor- 
tant. Respondent's  attorneys  were 
served,  and  It  also  appears  that  they 
joined  without  objection  In  certain  stipu- 
lations entered  into  in  connection  with  tbe 
statement  of  facts  before  and  after  tbe  set- 
tlement of  the  statement.  There  was,  in 
reality,  no  cause  pending  in  the  court  to 
which  the  receiver  was  a  party.  Tbe 
matter  to  be  determined— the  amount  of 
his  compensation— was  a  proceed Ine  in 
the  original  action. 

The  third  ground  is  embraced  In  a  sub- 
sequent motion,  wherein  respondent  moves 
to  dismiss  tbe  appeal,  and  will  be  dis- 
cussed there. 

As  to  tbe  fourth  ground,  the  certificate 
that  the  statement  contains  all  the  mate- 
rial facts  In  a  cause  Is  sufficient  when  It 
does  not  oppearthat  any  material  matter 
has  been  omitted  from  the  statement. 

The  motion  to  dismiss  the  appeal  is 
based  upon  the  ground  that  this  court  has 
no  jurisdiction  of  the  matter  appealed 
from,  because  the  order  fixing  the  coinpun- 
satlon  of  the  receiver  in  sold  action  is  not 
a  final  judgment,  order,  or  decree  from 
which  an  appeal  lies  to  this  court,  and  be- 
cause the  fixing  of  thecompensation  of  the 
receiver  is  a  matter  entirely  within  tbe 
discretion  of  the  conrt  by  which  he  was  ap- 
pointed. While  this  is  a  proceeding  in  tbe 
original  action,  yet  we  are  of  tbe  opinion 
that  It  is  a  distinct  proceeding  in  itself,  and 
that  the  order  made  with  reference  to  the 
com[>ensatlon  of  therecel  ver  is  a  final  onein 
so  far  as  the  amount  allowed  is  involved. 
This  precise  point  was  decided  in  the  case  of 
Trustees  v.Greenongh.105 U.  S.  627, in  which 
such  an  allowance  was  held  a  final  deter- 
mination of  a  particular  matter,  and, 
though  it  was  incidental  to  the  cause,  that 
tbe  Inquiry  was  a  collateral  one,  having 
a  distinct  and  Independent  character,  and 
was  held  to  be  appealable.  It  seems  to 
as  that  such  a  practice  would  better  sub- 
serve the  interests  of  both  parties.  There 
is  nothing  to  be  gained  in  postponing  the 
matter  until  the  original  action  is  finally 
determined,  and  then  requiring  an  appeal 
of  the  whole  cause,  which  would  involve 
the  bringing  up  of  all  of  the  testimony 
and  proceedings,  perhaps,  to  determine 
the  simple  question  of  the  compensation 
of  the  receiver.  If  this  practice  Were  to 
obtain,  tbe  receiver  should  not  be  allowed 
anything  prior  tothe  determination  of  his 
receivership,  and  the  disposition  and  Bat- 
tlement of  the  estate  coming  into  his 
hands.   But,  as  tbe  original  cause  may  re- 
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main  In  court  for  a  long  time,  and  the  serv- 
ices of  the  receiver  may  be  required  dur- 
ing its  pendeucy,  it  seems  to  us  but  Just 
that  the  court  may  make  an  order  during 
the  pendency  of  the  proceedings  authoris- 
ing the  payment  of  a  sum  to  the  receiver 
for  services  rendered  in  whole  or  in  part. 

As  to  the  further  question,  such  allow- 
ances, in  the  absence  of  statutory  regula- 
tions, have  usually  been  treated  as  resting 
largely  in  the  discretion  of  the  court  mak- 
ing the  appointment,  in  the  sense  that 
great  weight  is  attached  to  the  findings 
of  the  appointing  court,  but  tbey  have 
generally  been  held  appealable.  Beach, 
Rec.  §  774.   The  motions  are  denied. 

DUNBAR,  C.  J.,  and  ANDERS  and 
STILES,  J  J.,  concur. 

HOYT,  J.  I  dissent.  I  think  the  order 
purely  interlocutory, and  in  no  sense  final. 
Under  the  above  ruling,  a  receiver  could 
present  weekly  or  daily  accounts,  and  the 
action  of  the  court  in  passing  upon  any 
or  all  of  them  be  reviewed  here.  Besides, 
the  receiver  may  so  badly  manage  the 
business  as  to  be  entitled  to  no  pay,  and 
as  to  such  management  no  proper  decision 
can  be  had  until  his  final  accounting. 

On  the  Merits. 

SCOTT,  J.  The  only  remaining  question 
is  whether  the  allowance  was  a  Just  and 
reasonable  one.  It  seems  the  business  oc- 
cupied the  entire  time  of  the  respondent, 
and  that  it  was  somewhat  complicated, 
and  required  the  services  of  a  fairly  com- 
petent man.  It  involved  the  settlement 
and  collection  of  accounts,  the  operating 
of  a  sawmill  for  two  or  three  months,  and 
the  selling  of  a  quantity  of  lumber,  and  a 
stock  of  merchandise  contained  in  a  store 
previously  conducted  by  the  company; 
also  looking  after  certain  litigation.  The 
respondent  gave  a  bond  in  the  sum  of  f  25.- 
000,  and  no  claim  is  made  here  that  his 
duties  were  not  well  and  faithfully  dis- 
charged. The  appellant  claims  that  the 
compensation  allowed  was  excessive,  and 
contends  that,  as  there  is  no  statute  fixing 
the  compensation  uf  receivers,  the  allow- 
ance should  be  made  upon  the  basis  of  the 
compensation  which  the  statute  fixes  for 
executors  and  administrators.  But  we  do 
not  think  that  such  should  be  the  rule,  ex- 
cept, perhaps,  in  instances  where  the  serv- 
ices rendered  by  the  receiver  are  analo- 
gous to  those  rendered  by  executors  and 
administrators.  In  such  cases  it  would 
be  proper  for  the  court  to  be  governed  to 
some  extent  by  the  compensation  allowed 
to  administrators  and  executors.  In  ar- 
riving at  the  compensation  to  be  paid  the 
respondent,  the  responsibilities  assumed, 
and  the  skill  and  labor  expended,  should 
be  taken  into  consideration,  and  the  re- 
muneration fixed  upon  the  prices  usually 
paid  for  similar  services.  The  compensa- 
tion should  be  fair,  in  view  of  the  facts  of 
each  case,  and  no  positive  rule  can  be  laid 
down  to  govern  in  arriving  at  its  deter- 
mination. Cudertbe  circumstances  of  this 
case,  however,  after  an  examination  of  all 
the  testimony,  we  are  of  the  opinion  that 
the  amount  allowed  in  this  case  is  excess- 
ive.  Although  the  position  was  a  respon- 


sible one,  and  required  careful  and  able 
management,  yet,  when  considered  with 
reference  to  prices  that  had  been  paid 
theretofore  for  carrying  on  the  business, 
and  the  prices  paid  for  similar  work,  we 
think  the  sum  should  be  reduced  to  an  av- 
erage of  $800  a  month  for  the  time  the  re- 
ceiver had  served  up  to  the  time  of  such 
hearing.  This  amount  is  larger  than  we 
would  have  originally  found,  and  in  pla- 
cing it  at  this  figure  we  have  done  so  some- 
what in  deference  to  the  findings  of  the 
lower  court  in  the  premises.  The  Judg- 
ment is  reversed,  and  the  matter  is  re- 
manded to  tfre  superior  court,  with  in- 
structions to  proceed  in  accordance  with 
this  opinion. 

DUNBAR,  C.  J.,  and  HOYT  and  AN- 
DERS, JJ.,  concur. 

STILES,  J.  I  concur  in  the  decision  re- 
ducing the  compensation  of  the  receiver, 
but  do  not  wish  to  be  understood  as  yield- 
ing my  sanction  to  the  payment  of  receiv- 
ers of  insolvents'  estates  by  a  monthly 
compensation.  Tbey  should  be  allowed 
a  gross  sum  commensurate  with  the  serv- 
ices, whether  the  time  employed  be  long 
or  short.  Monthly  allowances  will  neces- 
sarily tend  to  make  receivers  drag  out 
the  management  of  the  estates  intrusted 
to  them  for  the  sake  of  the  money  each 
month  will  bring  to  them,  thus  defeating 
the  purpose  of  their  employment,  and  de- 
laying creditors  in  the  receipt  of  the  pit- 
tance which  may  be  left. 


(5  Wash.  586) 

KING  COUNTY  v.  FERRY  et  si. 

(Supreme  Court  of  Washington.  Jan.  20, 1893.) 

Action  on  County  Treasurer's  Bond— Altera- 
tion in  Instrument  —  Extension  of  Tbux  of 
Office— Kffect. 

1.  In  an  action  on  the  official  bond  of  a 
county  treasurer,  it  appeared  that,  when  fire 
of  the  sureties  had  signed  the  bond,  the  name 
of  one  Y.  was  in  the  body  thereof,  and  that 
they  had  signed  it  with  the  understanding  that 
he  was  to  be  one  of  the  bondsmen,  but,  before 
deliTery  to  the  county  commissioners,  Y.'s 
name  was  erased,  and  another  name  substi- 
tuted; that  the  erasure  could  not  be  detected 
without  a  close  inspection;  and  that  the  coun- 
ty commissioners  accepted  and  approved  the 
bond  without  knowledge  of  any  or  the  condi- 
tions in  its  execution,  or  of  the  erasure.  Held, 
that  the  sureties  were  liable  on  the  bond,  as 
they  made  the  principal  their  agent  to  deliver 
the  bond  to  the  commissioners,  and  if  he  ex- 
ceeded his  authority,  and  some  one  had  to  suf- 
fer, it  should  be  the  sureties. 

2.  Where  a  county  treasurer's  term  of 
office  was  for  two  years  when  his  bond  was 
given,  and  the  latter  recited  when  the  term  of 
office  began,  and  provided  that  it  should  re- 
main in  effect  "while  he  shall  act  as  such 
county  treasurer  under  such  election,"  the  sure- 
ties thereon  are  not  liable  for  a  default  made 
after  the  two  years  expired,  though  made  be- 
fore the  expiration  of  the  treasurer's  term  of 
office,  as  extended  for  two  additional  months 
by  a  subsequent  act  of  the  legislature,  since  it 
mnst  be  presumed  that  the  sureties  contracted 
with  reference  to  the  laws  in  force  at  the  date 
of  the  bond. 

Appeal  from  superior  court,  King  coun- 
ty; I.  J.  Lien  ten  berg.  Judge. 
Action  by  the  county  of  King  against 
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Elisha  P.  Ferry,  Eben  Smith,  and  David 
Kellogg,  executory  of  the  last  will  and 
testament  of  George  D.  Hill,  deceased; 
John  Leary,  Joseph  F.  McNaught,  George 
W.  Harris,  EHsha  P.  Ferry,  Sutcllffe  Bax- 
ter, and  Guy  C.  Phinney,  on  the  official 
bond  of  George  D.  Hill,  as  treasurer  of 
King  county,  to  recover  money  converted 
while  acting  as  such  officer.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Hughes.  Hastings  &  Stedman,  for  appel- 
lants.  Ronald  &  Piles,  tor  respondent. 

DUNBAR,  C.  J.  The  complaint  alleges 
that  George  D.  Hill,  at  a  general  election 
held  in  November,  18*<4,  was  duly  elected 
county  treasurer  of  King  county  for  the 
terra  of  two  years  from  and  after  the  first 
Monday  of  January  next  ensuing,  and 
that  on  the  12th  day  of  November,  1884, 
said  George  D.  Hill,  as  principal,  with 
John  Leary,  Joseph  F.  McNaught,  George 
W.  Harris,  Elisha  P.  Ferry,  Sutcliffe  Bax- 
ter, and  Guy  C.  Phinney,  as  sureties,  exe- 
cuted bis  bond  to  the  county  of  King  in 
the  sum  of  $60,000.  conditioned  that  he 
would  pay  over  all  moneys  received  by 
him,  and  for  the  further  discharge  of  bis 
duties  as  such  treasuer;  that  in  January, 
1885.  Hill  took  the  oath  of  office,  and  en- 
tered upon  the  performance  of  his  duties  as 
such  treasurer,  and  continued  to  act  as 
such  for  the  full  term  to  whicb  he  was 
elected,  and  until  the  7th  day  of  March, 
A.  D.  1887;  that,  while  he  was  so  acting 
as  county  treasurer,  be  neglected  and  re- 
fused to  account  for,  and  pay  over  to  bis 
successor,  the  sum  of  $29,750.86;  and  that 
he  converted  the  same  to  bis  own  use. 
To  the  allegation  of  the  execution  of  the 
bond,  the  sureties,  with  the  exception  of 
Phinney,  pleaded  "non  est  factum."  They 
also  denied  failure  on  the  part  of  Hill  to 
duly  account  tor  all  sums  of  money  which 
came  Into  his  hands,  and  to  pay  over  to 
his  successor  all  sums  which  he  ouubt 
properly  to  pay.  There  is  quite  a  history 
attached  to  the  case,  whicb  it  is  not  nec- 
essary, for  the  purposes  of  this  opinion, 
to  repeat  here.  During  the  pendency  of 
the  action,  Hill  died,  and  certain  execu- 
tors were  substituted;  and  upon  the  final 
trial  of  the  case  below  a  Judgment  was 
rendered  against  the  executors,  and 
against  the  sureties  on  the  bond,  above 
mentioned,  for  the  sum  of  f 29,143.60, 
with  interest  from  March  7,  1887,  which 
was  the  date  of  the  expiration  of  Hill's 
term  of  office,  «s  continued  by  act  of  the 
legislature  of  1886.  Before  answering,  de- 
murrers had  been  interposed  to  the  com- 
plaint on  the  ground  that  it  did  nut  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion.  The  demurrers  were  overruled. 

We  will  first  dispose  of  the  merits  of  the 
case  by  saying  that,  from  as  thorough  an 
examination  of  the  testimony  as  It  has 
been  possible  for  us  to  make,  we  do  not 
feel  Justified  In  disturbing  the  conclusions 
reached  by  the  lower  court  on  questions 
of  fact.  Upon  the  trial  of  the  case  it  was 
claimed  by  the  sureties  that  when  they 
signed  the  bond  the  name  of  Henry  L.  Yes- 
ler was  in  the  body  of  the  bond,  and  that 
they  signed  with  the  understanding  that 


Yesler  was  to  be  one  of  the  bondsmen.  It 
appears  that  after  the  signing  by  the  par- 
ties, but  before  the  delivery  to  the  custo- 
dian of  the  county,  the  name  of  Yesler  was 
erased,  und  the  name  of  Guy  G.  Phinney 
substituted.  On  this  state  of  facts  appear- 
ing, It  is  contended  by  the  appellants  that 
tbe  sureties  are  not  responsible,  and  that 
the  bond,  as  to  tbem,  is  void.  The  find- 
ing of  the  court  is  that  the  name  that  was 
erased  from  tbe  body  of  the  bond  was 
carefully  and  neatly  erased,  and  the  name 
of  Phinney  placed  thereon,  over  the  name 
erased,  and  that  when  said  bond  was  de- 
livered, approved,  and  accepted  by  tbe 
commissioners,  the  bond  was  in  all  re- 
spects regular  upon  its  face,  and  that 
without  a  close  inspection  tbe  erasure 
could  not  be  detected;  that  the  commis- 
sioners bad  no  notice  sufficient  to  have 
put  them,  as  reasonably  prudent  men,  up- 
on inquiry,  either  from  the  face  of  the 
bond,  or  from  any  other  source  whatever. 
An  inspection  of  the  bond,  which  is  an  ex- 
hibit in  the  case,  fully  Justifies  the  finding. 
Tbe  name  of  Guy  0.  Phinney  is  written 
smoothly,  and  in  regular  order,  after  tbe 
word  "and."  It  occupies  tbe  full  space 
after  tbe  name  of  tbe  preceding  surety. 
It  is  in  the  same  handwriting  with  tbe 
rest  of  the  bond,  evidently  written  with 
tbe  same  ink,  and  apparently  at  tbe  same 
time,  and  with  the  same  pen.  Without 
one  were  specially  looking  for  an  erasure, 
it  would  not  be  noticed;  and,  even  when 
attention  is  called  to  it,  it  is  difficult  to 
say  that  any  other  name  ever  occupied 
tbe  space  now  occupied  by  the  name  of 
Guy  C.  Phinney.  So  that  it  must  be  con- 
sidered  as  a  change  before  delivery,  with- 
out notice  to  the  obligee,  and  as  such  we 
will  discuss  It. 

On  the  question  of  the  responsibility  of 
tbe  sureties  In  a  case  of  this  kind,  there  1h 
some  conflict  of  authority,  and  the  case  of 
Walla  Walla.  Co.  v.  Ping,  1  Wash.  T.  848, 
is  cited,  and  largely  relied  upon  to  sustain 
appellants'  views.  It  does  not  definitely 
appear  from  the  opinion  In  that  case 
whether  the  blank  had  been  filled  before 
or  after  the  delivery  of  the  bond,  but  it 
can  oe  pretty  clearly  ascertained  from  a 
review  of  tbe  authorities  by  the  court,  and 
its  criticisms  and  arguments,  that  it  sus- 
tained appellants'  contention.  But  we 
are  unable  to  agree  with  tbe  reasoning  of 
the  court  in  that  case.  It  is  conceded  in 
that  case  that,  if  tbe  alteration  had  been 
succeeded  by  the  delivery  by  the  sureties, 
the  law  is  well  settled  that  the  instrument 
signed  must  be  considered  their  bond. 
But  thecontention  is  that  it  is  not  enongb 
to  constitute  a  delivery  that  the  bond  has 
been  signed  and  sealed,  and  put  out  of  tbe 
possession  of  the  signer,  and  that,  where 
such  bond  has  been  changed  contrary  to 
the  understanding  at  the  time  it  was 
signed,  the  delivery  to  an  agent  or  a  co- 
obligor  ought  not  to  beconstrued  the  true 
technical  delivery.  Butltseemsto  us  that 
the  pertinent  question  is,  is  the  party  who 
makes  the  final  delivery  to  the  obligee  the 
agent  of  the  surety,  or  Is  he  the  agent  of 
the  obligee?  If  he  is  tbe  agent  of  the  sure- 
ty, then  the  surety,  under  the  familiar 
principle  that  the  act  of  the  agent  is  the 
act  of  tbe  principal,  is  bound ;  for  tbe  al- 
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teration  has  been  succeeded  by  the  deliv- 
ery by  the  sureties,  and  the  law  in  that 
case,  as  is  said  by  the  court  in  Walla  Walla 
Co.  v.  Ping,  supra,  "is  so  unquestionably 
settled,  tbat  the  instrument  sued  must  be 
considered  their  bond,  that  it  is  idle  tocite 
authorities. "  Why  should  not  a  principal 
in  a  bond  be  held  to  be  the  agent  of  the 
sureties,  instead  of  the  county,  in  this 
case?  He  can  in  no  sense  be  held  to  be 
the  agent  of  the  county  in  furnishing  bis 
own  bond.  It  would  be  against  the  poli- 
cy of  the  law,  and  would  defeat  the  very 
object  which  the  law  bas  in  view  in  pro- 
viding for  the  bond.  He  is  clothed  with 
no  authority  by  the  county,  but,  on  the 
other  band,  other  officers  aro  especially 
authorized  to  pass  upon  the  sufficiency  of 
his  bond  in  every  particular,  and  are  made 
the  agents  of  the  county  for  tbat  purpose. 
His  interest,'  as  far  ns  the  bond  is  con- 
cerned, might  be  said  to  be  antagonistic 
to  the  interests  of  the  county.  There  Is 
no  confidence  between  the  treasurer  and 
the  county  in  this  respect.  But  the  sure- 
ties, on  the  other  hand,  by  their  very  act 
of  delivering  to  the  principal  their  execut- 
ed bond,  to  be  filed  with  the  proper  au- 
thorities, establish  a  relation  of  confidence 
and  trust,— the  relation  of  agency.  They 
have  certainly  made  him  an  agent  for  the 
purpose  of  delivering  the  bond  that  they 
executed.  They  have  held  him  out  as  an 
agent  to  the  county,  and  if  he  has  exceed- 
ed his  authority,  and  some  one  bas  to  sur- 
fer, it  should  be  the  ones  who  intrusted 
him  with  their  business,  and  who  said,  by 
their  acts,  that  he  could  be  relied  upon  to 
carry  out  tbeir  Intentions,  and  not  the 
county,  which  is  not  in  any  way  responsi- 
ble fur  him.  The  law  provides  no  way  by 
which  the  county  can  summon  the  ware- 
ties  to  appear,  and  make  an  examination 
of  the  boud,  for  the  purpose  of  ascertain- 
ing whether  all  the  private  understandings 
between  the  principal  and.  the  sureties 
have  been  carried  out;  and  yet,  without 
some  such  investigation  is  made,  under 
the  appellants'  theory,  theTe  would  bo  so 
many  pretexts  for  avoiding  bonds  that 
the  taking  of  snch  obligations  would  be 
little  less  than  a  farce.  On  the  other  hand, 
the  sureties  have  it  in  their  power,  by  the 
observance  of  the  ordinary  rules  of  pru- 
dence, to  see  that  their  agreement  with 
the  principal  is  expressed  in  the  bond  that 
is  filed.  Of  course,  if  there  is  anything  on 
the  face  of  the  bond,  when  it  is  delivered, 
to  excite  the  suspicion  of  the  obligee  that 
the  bond  has  been  tampered  with,  or  suffi- 
cient to  put  a  prudent  person  on  his 
guard,  he  ought  to  be  held  bound  to  make 
an  investigation  before  accepting  the 
bond.  But  to  bold  the  obligee  responsible 
where  the  bond  is  good  on  its  face,  and 
where  be  has  no  notice  until  after  the  de- 
falcation has  occurred,  is,  in  our  judg- 
ment, not  only  wrong  In  principle,  but  is 
also  opposed  to  the  great  weight  of  au- 
thority ;  and  a  brief  review  of  the  authori- 
ties cited  by  the  appellants  will  show  tbat, 
on  principle,  they  neurly  all  sustain  this 
view. 

Section  44  of  Mnrfree  on  Official  Bonds  is 
as  follows:  "If  a  surety  executes  a  bond, 
and  delivers  it  to  the  principal  obligor, 
upon  conditions  agreed   upon  between 


them,  aud  with  instructions  to  All  blanks 
or  procure  other  sureties,  he  makes  the 
principal  obligee  bis  agent,  and  is  bound 
by  his  acts,  done  within  the  scope  of  his. 
upparent  authority.  Onless  the  obligee 
has  notice  of  the  conditions  and  instruc- 
tions, he  cannot  be  bnnnd  by  them.  The 
surety  confides  in  the  principal.  The  obli- 
gee does  not."  Section  58  of  tbe  same 
book  is  but  a  repetition  of  tbe  doctrine 
announced  in  section  43,  viz.  that,  where 
tbe  obligee  has  notice  of  the  condition,  It 
cannot  recover  on  the  bond,  and  tbat  it  is 
the  duty  of  officers  intrusted  with  tbe  au- 
thority to  take  and  appro ve official  bonds 
to  use  ordinary  care  and  prudence  to 
protect  the  security,  as  well  as  to  see.  In 
the  interests  of  the  public,  that  the  bond 
is  valid,  and  the  security  sufficient.  Sec- 
tion 766  states  tbe  English  rule  as  being 
that  "the  alteration  is  fatal  to  the  validi- 
ty of  tbe  instrument  if  made  after  execu- 
tion, and  while  in  possession  or  under  con- 
trol of  tbe  party  seeking  to  enforce  it," 
which  does  not  affect  tbe  case  under  con- 
sideration. Section  760  cites  cases  sus- 
taining the  rule  that  the  validity  of  tbe 
bond  would  be  abrogated  if,  after  its  exe- 
cution, one  of  tbe  signatures  is  erased; 
bnt  an  investigation  of  the  cases  cited  by 
tbe  authority,  which  are  also  the  cases 
cited  by  appellants,  reveals  tbe  discrimi- 
nating fact  that  there  was  sufficient  notice 
given  to  charge  the  obligee  with  the  duty 
of  investigation.  Thus,  in  Smith  v.  U.  S., 
2  Wall.  219,  the  court,  while  holding  the 
surety  harmless,  also,  in  the  argument, 
distinguished  it  from  cases  where  no  no- 
tice of  the  alteration  had  been  given  to 
the  obligee.  It  says,  in  stating  the  case: 
"Materiality  of  the  alteration  is  not  de- 
nied, and  the  plaintiffs  admit  that  it  is 
apparent  on  the  face  of  the  instrument.** 
Tbe  instrument  showed  on  its  face  that  It 
had  been  signed  by  one  Hoyne  as  surety, 
but  that  his  name  bad  been  erased  after 
the  execution  by  the  other  surety.  The 
instrument  showed  this  on  its  face,  aud 
the  judge  who  bad  approved  the  bond  tea- 
titled  that  it  had  presented  tbe  same  ap- 
pearance when  it  was  presented  to  him 
for  approval.  The  court  also  says :  "  it  is 
claimed  by  tbe  plaintiffs  that  it  left  the 
liability  of  ail  concerned  precisely  as  it 
would  have  stood  if  the  person  whose 
name  was  erased  had  only  promised  to 
sign,  and  had  not  fulfilled  his  agreement,** 
which  is  the  case  at  bar,  and  which  con- 
dition of  things  the  court  in  that  case,  at 
least  inferen  tially,  holds  would  not  release 
tbe  sureties.  In  State  v.  Kraig,  58  Iowa, 
238,  12  N.  W.  Rep.  801,  tbe  surety  whose 
name  was  afterwards  erased  bad  actually 
signed  the  bond,  and  the  signature  itself 
was  erased  by  the  drawing  of  two  lines 
through  it  with  purple  ink;  differing  from 
this  case  in  tbe  two  essentials  of  being 
actually  signed,  and  in  the  notice  given  to 
tbe  obligee.  McCramer  v.  Thompson,  21 
Iowa,  244,  was  a  case  where  a  promissory 
note  bad  been  changed.  The  signing  bad 
been  actually  done,  and  the  payee  bad 
notice.  The  distinguishing  feature  of  no- 
tice was  commented  upon  by  the  court, 
for  it  said :  "  When  presented  to  the  payee, 
one  of  the  names  was  obliterated  .or 
erased.  This  could  be  seen ;  was  seen,  and 
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talked  about.  •  •  •  The  note  then  be- 
iug  in  thia  condition,  be  was  put  upon  In- 
quiry. Tbua  nituatetl,  did  he  manifest  the 
diligence  required  by  law?"  Thus  it  will 
be  seen  tbat  tbe  decision  was  based 
squarely  on  the  ground  of  want  of  propar 
inquiry  after  notice.  Hessell  v.  Johnson, 
(Mich.)  80  N.  W.  Hep.  209,  wan  decided  on 
the  express  ground  that  sufficient  notice 
had  been  given  to  tbe  obligees  to  put  them 
on  inquiry.  In  Sharp  v.  U.  S.,  4  Watts, 
21,  the  act  of  congress  authorised  a  bond 
with  two  or  more  sureties.  This  act  was 
recited  In  tbe  bond,  and  tbe  court  held 
tbat  the  sureties  bad  a  right  to  believe 
that  it  was  the  intention  of  all  tbe  par- 
ties that  the  bond  was  to  be  taken  In 
strict  conformity  with  tbe  act,  and  that 
the  other  surety,  whose  name  was  on  the 
bond  when  be  signed,  would  also  execute 
the  bond.  In  this  case,  also,  the  govern- 
ment had  notice  that  the  bond  had  not 
been  executed  by  all  the  sureties  men- 
tioned in  the  bond.  Allen  v.  Marney,  65 
lud.  899,  cited  by  appellants,  as  we  read 
tbe  case,  squarely  sustains  tbe  rule  laid 
down  by  us  above.  There  the  court  de- 
cide* tbat,  where  the  surety  on  tbe  appeal 
bond  intrusted  che  bond  to  the  principal, 
tbe  principal  becomes  the  agent  of  the 
surety,  and  Ibe  officer  approving  the  bond 
becomes  the  agent  of  tbe  other  party. 
Tbe  sureties  were  discharged,  but  upon 
the  ground  tbat  sufficient  notice  had  been 
given,  by  tbe  appearance  of  the  Instru- 
ment itself,  to  put  the  obligee  upon  in- 
quiry. Tbe  court  quotes  approvingly  a 
comment  by  Judge  Red  Held  on  Insurance 
Co.  t.  Brooks,  reported  In  8  Amer.  Law 
Beg.  (N.  S.)  402,  where  that  author,  in  a 
review  of  this  subject,  among  other  things, 
says:  "That  one  who  signs  a  bond,  as 
surety,  upon  tbe  assurance  of  his  principal 
that  he  shall  also  have  other  responsible 
cosureties,  whicb  are  never  procured,  and 
the  bond,  nevertheless,  delivered,  is  de- 
ceived, and  defrauded  of  bis  Indemnity,  no 
one  can  question.  But  whether  he  shall 
himself  bear  tbe  loss,  or  visit  it  upon  tbe 
obligee.  Is  quite  a  different  question.  And 
It  seems  to  us,  upon  principle,  that  where 
there  is  notbiug  upon  the  face  of  the  paper 
indicating  that  other  cosureties  were  ex- 
pected to  become  parties  to  the  instru- 
ment, and  no  fact  brought  to  tbe  knowl- 
edge of  the  obligee  before  be  accepts  the 
instrument  calculated  to  put  him  on  his 
guard  in  regard  to  that  point,  and  whicb 
would  naturally  have  led  a  prudent  man, 
interested  In  the  opposite  direction,  to 
have  made  iuquiry  before  accepting  the  se- 
curity, the  fault  cannot  be  said  to  rest  to 
any  extent  upon  the  obligee. "  In  Ward  v. 
Churn,  18  Gr«t.  801,  tbe  same  distinction 
as  to  notice  was  maintained,  the  court 
saying:  "It  is  not  necessary  to  consider 
this  question  in  respect  to  instruments 
which  are  apparently,  on  their  face,  com- 
plete and  perfect,  according  to  the  inten- 
tion of  the  parties.  It  is  only  necessary  to 
consider  it  in  reference  to  Instruments  such 
as  tbat  in  tbe  present  case,  which  indicate 
on  tbeir  face  tbat  they  are  not  complete, 
and  that  it  was  Intended  that  other  sig- 
natures should  be  affixed."  Fletcher  v. 
Austin,  34  Amer.  Pec.  698,  was  a  case 
where  tbe  names  of  obligors  appeared  in 


the  body  of  the  bond  who  did  not  execute 
tbe  same;  and  tbe  court  held  that  suffi- 
cient to  put  tbe  obligee  on  inquiry,  to  as- 
certain if  those  who  did  sign  bad  consent- 
ed to  its  being  delivered  without  tbe  sig- 
natures of  the  others.  In  Hagler  v. State, 
(Neb.)  47  N.  W.  Bep.  692,  the  surety  Moffitt 
bad  signed  the  bond  before  the  defendant 
signed  and  executed  it.  Moffitt's  name 
was  afterwards  erased  by  drawing  a  pen- 
cil line  through  it.  Tbe  court  said  tbat 
the  alteration  of  the  bond  was  such  as  to 
attract  the  attention  of  the  reader,  and 
that  it  was  the  duty  of  the  officer  who  ap- 
proved it  to  decline  to  accept  it  in  its  al- 
tered condition.  The  court,  in  conclud- 
ing, says:  "The  principle  established  by 
the  adjudicated  cases  is  that  where  an 
official  bond  is  altered  after  the  same  has 
been  signed,  but  before  Its  delivery  and 
approval,  by  the  erasure  of  tbe  name  of 
one  of  tbe  sureties  thereon,  and  tbe  alter- 
ation is  plainly  noticeable,  all  the  sureties 
are  released,  who  bad  no  knowledge  of, 
or  did  not  consent  to,  the  alteration,  nor 
ratify  it;"  citing  the  cases  we  have  re- 
viewed above.  In  Pawling  v.  U.  S.,  4 
Crancb,  219,  the  obligee  bad  notice  of  the 
fact  that  tbe  additional  securities  who  did 
not  sign  were  named  In  tbe  body  of  tbe 
bond.  Linn  Co.  v.  Karris,  52  Mo.  75,  is  a 
very  meager  case;  and  it  does  not  appear 
from  tbe  opinion  whether  or  not  the  bond 
was  regular  on  its  face,  and  tbe  question 
of  notice  is  not  discussed.  But  that  case 
is  criticised  in  State  v.  Potter,  63  Mo.  212. 
a  well-considered  case,  where  it  is  held 
that  the  agreement  of  a  surety  with  his 
principal  that  the  latter  shall  not  deliver  a 
bond  till  the  signature  of  another  be  se- 
cured as  a  cosurety  will  not  relieve  the 
surety  of  his  liability  on  the  bond,  al- 
though tbe  cosurety  is  not  obtained, 
where  the  obligee  takes  tbe  bond  without 
notice;  and  such  is  now  the  well-estab- 
lished rule  In  Missouri.  Linn  Co.  v.  Farris, 
supra,  is  the  only  case  cited  by  appellants 
where  it  does  not  appear  tbat  tbe  obligee 
had  sufficient  notice  to  warn  him  tbat  the 
agent  of  the  sureties  bad  exceeded  bis  au- 
thority, by  changing  tbeconditions  agreed 
upon  between  him  and  the  sureties,  suffi- 
cient to  put  him  upon  Inquiry ;  and  this, 
we  think,  is  tbe  only  logical  grouud  upou 
which  the  sureties  can  be  exonerated  at 
all.  The  obligee,  iu  such  a  case  having 
notice  of  the  fraud  perpetrated  upon  the 
sureties,  should  be  estopped  from  recover- 
ing the  benefit  of  it.  But.  if  no  such  no- 
tice is  given  to  tbe  obligee,  then  the  sure- 
ties should  be  estopped  from  transferring 
the  burdens  resulting  from  loose  methods 
of  business,  and  their  misplaced  confidence 
in  unworthy  agents,  to  the  shoulders  of 
others,  who  are  In  no  way  to  be  blamed, 
and  who  have  been  in  uo  way  instrument- 
al in  bringing  about  the  loss. 

We  have  especially  reviewed  all  the  cases 
cited  by  appellants,  on  tbe  theory  that 
tbey  have  presented  the  most  favorable 
rases  that  can  be  found  tending  to  sus- 
tain their  contention.  Some  of  the  old 
English  authorities  sustain  the  doctrine 
contended  for  by  appellants  on  the  ground, 
which  cannot  be  disputed  as  an  abstract 
proposition  of  law,  that  a  deed  or  instru- 
ment under  seal,  to  be  binding,  must  be  iu 
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writing;,  signed,  sealed,  and  delivered  by 
the  parties,  and  that,  if  any  change  has 
been  made  In  the  Instrument,  it  is  not  the 
instrument  which  the  parties  made,  and 
that  if  It  is  given  to  another  party  after 
execution,  to  be  delivered  upon  certain 
conditions  being  performed,  it  is  simply  in 
escrow.  But,  as  we  have  above  said,  thin 
ignores  the  doctrine  of  agency  in  cases  of 
this  kind,  and  does  not  really  conflict  with 
the  principle  that  these  confidential  condi- 
tions, to  be  madeeffectl ve,  must  be  brought 
to  the  notice  of  the  party  who  is  to  be 
affected  by  them ;  and  the  great  weight  of 
modern  authority  sustains  the  rule  laid 
down  by  the  supreme  court  of  the  United 
States  In  Dulr  v.  0.  S.,  16  Wall.  1,  that  a 
bond  perfect  upon  Its  face,  apparently  duly 
executed  by  all  whos«  names  appear  there- 
to, purporting  to  be  signed  and  delivered 
without  a  stipulation,  cannot  be  avoided 
by  the  sureties  upon  the  ground  that  they 
signed  it  on  a  condition  that  it  should  not 
be  delivered  unless  It  was  executed  by 
other  persons,  who  did  not  execute  it, 
where  it  appears  that  the  obligee  had  no 
notice  of  such  condition,  and  there  was 
nothing  to  put  him  upon  inquiry  as  to  the 
manner  of  its  execution,  and  that  he  had 
been  induced,  upon  the  faith  of  nuch  bond, 
to  act  to  his  own  prejudice.  Many  cases 
have  gone  beyond  this  in  holding  sureties 
responsible,  but  few,  If  any,  of  the  modern 
cases  have  relaxed  the  rule  for  the  purpose 
of  exonerating  them.  The  rule  laid  down 
in  Dalr  v.  U.  S.,  supra,  was  affirmed  by 
the  supreme  court  of  the  United  States  in 
Potter  v.  D.  S.,  107  U.S.  126,1  Sup. Ct. Rep. 
524,  the  court  there  holding  that  the  surety 
relied  upon  the  good  faith  of  the  principal; 
that  heclothed  him  with  apparent  power; 
and  that  he  is,  in  equity,  estopped  from 
claiming,  as  against  the  government,  the 
benefit  of  his  private  instructions  to  bis 
agent.  The  case  of  State  v.  Peck,  53  Me. 
284,  may  be  said  to  be  the  leading  Amer- 
ican case  on  this  interesting  question,  and 
a  case  the  reasoning  of  which  has  since 
been  closely  followed  and  adopted  by  the 
supreme  court  of  the  United  States.  The 
authorities  are  reviewed  with  discrimina- 
tion, and  the  result  announced  is  in  har- 
mony with  the  quotation  from  Chancellor 
Kent, that  u  whoever  deals  with  an  agent, 
constituted  for  a  special  purpose,  deals  at 
his  peril,  when  the  agent  passes  the  pre- 
cise limits  of  his  power,  though  if  he  pur- 
sues bis  power,  as  exhibited  to  the  public, 
his  principal  is  bound,  even  if  private  in- 
structions had  still  further  limited  the  spe- 
cial power."  In  fact,  this  is  now  the  al- 
most universal  American  holding;  the 
later  cases,  in  many  instances, directly  ab- 
rogating their  early  decisions.  Thus  the 
doctrine  announced  In  People  v.  Orgau,  27 
111.  29,  which  is  a  case  generally  cited  to 
support  the  theory  contended  for  by  ap- 
pellants, was  substantially  overruled,  or, 
at  least,  the  principles  upon  which  it  was 
based  were  overruled,  in  Smith  v.  Board, 
59  111.  412;  Bartlett  v.  Board,  Id.,  364; 
Comstock  v.  Gage,  91  III.  328;  and  in  City 
of  Chicago  v.  Gage,  95  111.  593.  In  an  opin- 
ion reviewing  all  the  authorities,  the  case 
of  People  v.  Organ  was  specially  men- 
tioned, and  the  doctrine  on  which  It  was 
based  was  condemned,  and  the  rule  an- 


nounced as  ennnciated  in  Stats  v.  Peck,  53 
Mo.  284.  All  these  later  cases  are  based 
upon  the  doctrine  of  Texlra  v.  Evans,  re- 
ferred to  in  1  Anstr.  228,— a  case  which  to- 
day Is  pretty  generally  conceded  to  sus- 
tain principles  In  harmony  with  public 
policy,  and  the  application  of  which  com- 
pels the  burden  of  loss  to  fall  upon  the 
party  who,  by  his  actions,  and  by  the  ap- 
parent authority  with  which  he  clothed 
bis  agent,  has  made  theloss  possible.  Tbe 
following,  among  other  cases  which  we 
have  examined,  sustain  this  contention: 
Brandt,  Sur.  §  603;  Inhabitants,  etc.,  v. 
Huntress,  58  Me.  89;  Cooper  v.  De  Main- 
ville,  (Colo.App.)  27Pac.Rep.86;  White  v. 
Duggan,  140  Mass.  18,  2  N.  E.  Rep.  110; 
Mathisv.  Morgan,  72  Ga.517;  Tidball  v. 
Halley,  48  Cal.  610;  Jordan  v.  Jordan,  10 
Lea,  124;  Taylor  Co.  v.  King,  73  Iowa,  153, 
34  N.  W.  Rep.  774;  Hall  v.  Smith.  14  Bush, 
605;  Ordinary  v.  Thatcher,  41  N.  J.  Law, 
403;  Cutler  v.  Roberts,  7  Neb.  4;  State  v. 
Pepper,  81  Ind.  76;  Butler  v.  U.S.,  21  Wall. 
272;  Nash  v.  Fugate,  24  Grat.  202;  Trus- 
tees v.  Sbeik,  119  III.  579,  8  N.  E.  Rep.  189; 
Harvey  v.  State,  94  Ind.  161;  Lucas,  v. 
Owens,  (Ind.  Sup.)  16  N.  E.  Rep.  196;  Car- 
roll Co.  v.  Ruggles,  69  Iowa,  269.  28  N.  W. 
Rep.  590;  Belloni  v.  Freeborn,  63  N.  Y.  388; 
Fullertou  v.  Sturges,4  Ohio  St.  585;  Insur- 
ance Co.  v.  Clinton,  66  N.  Y.  326;  Section 
279,  Mechem,  Pub.  Off.,  and  authoritiea 
there  cited.  In  fact,  the  rule  not  only  rests 
securely  npon  the  law  of  agency,  which 
makes  the  principal  responsible  for  the 
acts  of  his  agent,  regardless  of  private 
understandings,  when  be  has  held  tbe 
agent  out  to  tbe  world  as  possessing  gen- 
eral powers  over  the  matter  in  hand;  but 
It  also  rests  on  the  equitable  doctrine  that, 
where  two  innocent  parties  suffer,  tbe  in- 
Jury  must  be  sustained  by  tbe  one  who 
put  it  in  tbe  power  of  another  to  do  tbe 
injury;  and  for  these  reasons  it  ought  to 
be,  and  is,  almost  universally, sustained. 

But  there  is  another  proposition  raised 
In  this  case  that  Is  vastly  more  trouble- 
some. Under  the  law  existing  at  the  time 
Hill  was  elected,  and  at  tbe  time  tbe  boud 
was  executed,  tbe  treasurer's  term  of 
office  expired  on  tbe  first  Monday  in  Jan 
uary,  1887;  but  on  February  4,1886,  by 
legislative  enactment,  his  term  of  office,  in 
common  with  tbe  other  county  officers  In 
tbe  county,  was  extended  to  the  first  Mon- 
day in  March,  1887.  It  appears  from  the 
testimony,  and  is  so  found  by  the  court, 
that  $22,064.34  of  tbe  amount  of  delin- 
quency came  into  his  hands  after  the  first 
Monday  of  January,  1887;  and  tbe  con- 
tention of  tbe  appellants  is  that  the  sure- 
ties, in  any  event,  are  not  responsible  for 
that  amount;  that  the  sureties  of  an  offi- 
cer who  is  chosen  periodically,  and  to  bold 
an  office  until  his  successor  is  chosen  and 
qualified,  are  bound  for  the  period  only 
tor  which  the  officer  was  chosen.  The 
importance  of  this  case,  not  only  as  It 
affects  the  rights  of  tbe  sureties,  but  as 
affecting  the  public  in  the  administration 
of  the  different  departments  of  the  govern- 
ment, and  the  necessity  of  guarding  tbe 
public  funds  as  far  as  is  consistent  with 
private  rights,  has  led  us  to  an  extended 
investigation  of  the  authorities  bearing  on 
tbe  subject;  and  we  have  examined  them 
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both  with  reference  to  number, and  cogen- 
cy of  reasoning.  The  authorities  cannot 
be  reconciled,  come  courts  holding  that 
the  bond  is  made  in  contemplation  of  the 
law,  and  must  be  construed  with  reference 
to  the  law  governing  the  office,  and  where 
the  law  provides  that  the  term  of  office 
shall  continue  until  the  successor  Is  elect- 
ed and  qualified,  which  is  the  law  govern* 
ing  this  case,  that  the  bond  is  given,  not 
only  for  the  statutory  term,  but  for  the 
farther  time  which  may  elapse  between  the 
end  of  the  expressed  statutory  term  and 
the  time  when  the  successor  Ib  elected  and 
qualified ;  that  the  law  becomes  incorpo- 
rated into  the  bond;  that  the  sureties  are 
bound  to  know  that  his  right  to  the  office 
may  extend  beyond  the  year;  and  that 
this  possible  extension  is  taken  into  con- 
sideration and  provided  for  in  the  bond. 
Such  in  the  doctrine  of  State  v.  Berg,  50  Ind. 
502;  Commonwealth  v.  Drewry,  15  Grat. 
1;  Pickering-  v.  Day,  3  Houst.  474;  State  v. 
Kurtzeborn,  78  Mo.  98;  Thompson  v. 
State,  37  Miss.  518;  McAffee  v.  Russell,  29 
Miss.  84;  Hngbes  v.  Smith,  5  Johns.  168; 
People  v.  Beach,  77  111.  52;  Kindle  v.  State, 
7  Blackf.  689;  Bank  v.  Rogers,  7  N.  H.  21; 
State  v.  Daniel, 6  Jones,  (N.  C.j  444.  Some 
of  these  are  cases  arising  on  official  bonds, 
and  some  of  them  on  bonds  of  corpora tiop 
officers,  and  there  have  been  attempts  by 
some  courts  holding  the  opposite  doctrine 
to  discriminate  between  them.  But,  while 
there  may  be  discriminating  circumstances 
in  some  of  them,  they  are  all  decided  on 
the  same  general  principles  enunciated 
above,  and  generally  rely  on  the  same 
early  cases  to  sustain  them,  and  must, 
therefore,  be  conceded  to  logically  sustain 
respondent's  position.  But  after  a  great 
deal  of  deliberation,  and,  we  must  admit, 
some  hesitation,  we  are  constrained  to 
adopt  the  opposite  view,  which  is  amply 
suntalned  by  the  authority,  and  we  think 
by  better  reasoning.  No  consideration  of 
the  interests  of  the  public  will  Justify  a 
court  in  extending  by  construction  the 
obligation  of  a  citizen  under  his  contract, 
beyond  the  scope  of  its  natural  import. 
The  contract  which  embodies  this  obliga- 
tion, like  any  other  contract,  must  be  con- 
strued to  giveeffect  to  the  Intention  of  the 
parties;  and  that  intention  is  to  be  gath- 
ered from  the  language  employed,  and  the 
circumstances  surrounding  the  execution 
of  the  instrument.  Now,  what  were  the 
circumstances  surrounding  the  execution 
of  this  bond,  and  what  length  of  tune 
would  these  bondsmen  naturally  think 
they  were  contracting  with  reference  to? 
The  correct  answer  to  the  last  question 
determines  their  liability.  There  need  be 
no  artificial  rules  of  law  applied.  It  is  a 
simple  question  of  intention,  gathered  from 
the  language  of  the  contract,  read  in  the 
light  of  the  surrounding  circumstances. 
At  the  time  this  bond  was  given,  the 
term  of  office  of  the  treasurer,  as  provided 
by  law,  was  two  years.  It  is  argued  that 
the  bondsmen  entered  into  their  obliga- 
tion in  view  of  the  possible  modification 
of  their  liability  by  the  legislative  assem- 
bly, and  with  notice  that  the  legislature 
would  have  a  right  tocontinue  the  incum- 
bent in  office  beyond  the  term  for  which  be 
was  elected.  So  far  us  the  first  proposi- 


tion is  concerned,  the  legislature  would 
not  have  any  right  to  pass  a  law  that 
would  change  the  terms  of  the  contract, 
or  in  any  way  impair  its  obligation;  and, 
so  far  as  the  second  proposition  is  con- 
cerned, while  the  sureties  might  be  held  to 
take  notice  that  the  legislature  could  ex- 
tend the  term,  they  would  not  he  required 
to  take  notice  that  the  legislature,  in  such 
an  event,  would  make  ho  provision  for 
the  giving  of  a  bond  by  the  treasurer  for 
the  extended  term.  The  sureties  had  a 
right  to  take  notice  of  the  law  as  it  exist- 
ed, and  to  contract  with  reference  to  the 
law  as  it  existed;  that  is,  the  law  which 
would  naturally  be  in  their  minds  when 
they  entered  Into  the  contract.  And  the 
Idea  that  they  would  at  such  a  time  enter 
into  a  speculative  calculation  of  what  the 
law  might  be  in  the  future,  and  shape 
their  contract  with  reference  to  such  pos- 
sible change,  Is  a  strained  one.  The  law 
at  that  time  made  the  office  one  of  a  defi- 
nite terra.  That  term  was  two  years. 
And  the  sureties  had  a  right  to,  and  no 
doubt  did,  take  that  law  into  considera- 
tion, and  that  was  the  law  that  was  Im- 
ported into  their  contract.  There  Is  no 
doubt  that  the  central  Idea  was  that  the 
term  was  for  two  years.  This  was  the 
law.  This  was  the  ordinary  state  of 
affairs,  and  the  ordinary  time  for  which 
bonds  for  county  officers  were  given.  A 
man  might  willingly  go  on  a  bond  for 
two  years  who  would  hesitate,  or  abso- 
lutely refuse,  to  go  on  for  a  longer  period. 
So  far  as  the  term,  "  until  his  successor  is 
elected  and  qualified,"  is  concerned,  while 
it  might  have  great  significance  when  ap- 
plied to  the  officers  of  private  corpora- 
tions, it  can  have  none  here:  for  the  law 
provides  when  the  officer  elect  shall  quali- 
fy, and,  if  be  doe*  not  qualify  within  the 
time  prescribed,  the  commissioners  can  de- 
clare his  office  forfeited,  and  appoint  an- 
other officer.  Many  of  the  courts  bold 
that  the  bond  will  remain  In  force  for  a 
reasonable  time,— a  sufficient  time  In  case 
of  accident,  surprise,  or  emergency  to  per- 
mit the  authorites  to  provide  for  other  se- 
curity ;  but  there  is  no  question  of  reason- 
able time  in  this  case.  In  this  instance, 
when  the  term  of  office  for  which  the  bond 
was  given  had  expired,  another  bond 
should  have  been  required;  and  if  the  au- 
thorities have  neglected  their  duty,  or  the 
legislature  has  inadvertently  failed  to 
make  provisions  for  a  proper  bond,  It  is 
Inequitable  and  unjust  to  make  the  sure- 
ties for  the  original  term  responsible  for 
such  neglect  and  inadvertence.  It  is  well 
said  in  many  of  the  cases  that,  if  the  sure- 
ties can  be  held  responsible  for  two  months 
longer  than  the  stated  term,  tbey  can  be 
held  for  two  years,  or  for  any  indefinite 
term ;  and  no  such  construction  can  be 
placed  upon  this  bond  without  doing  vio- 
lence, not  only  to  the  languageof  the  bond 
itself,  but  to  the  spirit  of  the  law  which 
provides  for  it.  But  it  is  stated  that  the 
language  of  this  bond  is  peculiar.  Inas- 
much as  the  bond  stated  when  the  term 
of  office  commenced,  but  does  not  state 
when  it  ends,  and  further  provides  that  it 
shall  remain  in  effect  "  while  he  shall  act 
as  such  county  treasurer  under  such  elec- 
tion," we  do  not  think  there  is  any  sub- 
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stantial  difference  between  thin  and  the 
ordinary  bond.  At  tbe  time  the  bond 
was  given,  the  treasurer's  term  of  office 
expired  on  the  first  Monday  in  January, 
and  tbe  sureties  must  be  presumed  to  have 
contracted  with  reference  to  the  law  at 
that  time,  and  that  they  bail  that  time  in 
mind  when  they  used  the  words  "under 
such  election,"  and  not  the  time  that  he 
was  acting  under  the  subsequent  act  of 
the  legislature.  In  other  words,  they  are 
presumed  to  have  contracted  with  refer- 
ence to  laws  passed  antecedent  to  the  date 
of  the  bond;  and  it  is  almost  universally 
held  that  expressions  of  this  kind  in  bonds 
will  not  be  construed  beyond  the  liability 
Imposed  by  the  law,  unless  itls  clearly  and 
explicitly  made  manlfeHt  that  the  sureties 
intended  that  thei*>  obligation  should 
reach  beyond  the  term  prescribed  by  the 
law,  where  the  term  Is  definite. 

In  Peppin  v.  Cooper,  reported  In  2  Barn. 
&  Aid.  *431,  where  the  office  of  collector  un- 
der the  act  of  parliament  was  an  annual 
office,  and  the  bond,  after  reciting  the  ap- 
pointment of  H.  W.  to  be  collector  under 
the  act,  was  continued  "for  the  due  collec- 
tion by  H.  W.  of  the  rates  and  duties  at 
all  times  thereafter,"  it  was  held  that  the 
due  collection  of  the  rates  for  one  year 
was  a  compliance  with  the  conditions  of 
the  bond.  So,  in  Lord  Arlington  v.  Mer- 
ricke,  2  Saund.  411,  the  general  terras  were 
construed  to  be  restricted  by  tbe  recital 
stating  an  appointment  for  a  specified 
time.  In  the  case  of  Waterworks  Co.  v. 
Atkinson,  6  East,  507,  the  subsequent  stip- 
ulation of  the  bond  wuh, "during  the  con- 
tinuance of  bin  employment  and  so  long 
as  he  should  continue  to  be  employed." 
These  words  were  held  not  to  extend  the 
responsibility  beyond  the  term.  And  as 
sustaining  tbe  proposition  that  when  the 
office  Is  in  fact  for  a  specified  term,  al- 
though not  so  recited  in  tbe  bond,  still 
the  bond  only  covers  the  term  specified;  we 
cite  Wardens  of  St.  Saviour's  v.  Bostock, 
2  Bos.  &  P.  (N.  R.)  175,  and  Hassell  v. 
Long,  2  Maule  &  S. 868,  and  such,  we  think, 
is  the  universal  English  holding;  and 
while  this  bond  does  not  recite  the  ending 
of  the  term.it  recites  tbe  commencement 
of  the  term,  and  Is  as  much  a  reference  to 
the  term  that  existed  as  If  it  had  been 
more  minutely  described.  One  of  the  ear- 
liest cases  decided  in  the  United  States  was 
BIgelow  v.  Bridge,  8  Mass.  274.  The  bond 
in  that  case  was  as  follows:  "The  condi- 
tion of  this  obligation  is  such  that  where- 
as the  above-bounden  Ebeuezer  Bridge  is 
chosen  treasurer  of  the  said  county  of 
Middlesex,  and  hath  taken  upon  him  that 
trust;  now,  therefore,  if  the  said  Ebenesser 
Bridge  shall  faithfully  discbarge  the  duties 
of  the  office  of  treasurer  of  said  county, 
and  account  for  all  sums  of  money  which 
he  shall  receive  for  the  use  of  the  said 
county,  then  this  obligation  shall  be  void  ; 
otherwise,  to  remain  in  f ull  force. "  The 
provision  of  the  statnte  of  Massachusetts 
at  that  time  was  substantially  like  ours, 
vie.  that  "tbe  county  treasurer  shall  con- 
tinue In  the  said  office  for  the  term  of  one 
year,  and  until  some  other  person  shall 
be  chosen  and  qualified, "  with  a  provision 
for  an  annual  election.  It  will  be  ob- 
served that  the  bond  was  absolutely  with- 


out limit  as  to  time,  and,  If  literally  con- 
strued, its  obligatory  force  would  have 
been  indefinitely  extended :  but  tbe  cOurt 
held  the  bond  good  only  for  tbe  year,  and 
in  rendering  tbe  opinion,  after  referring  to 
tbe  statute,  said:  "But,  the  choice  of 
county  treasurer  being  by  that  statute 
annua),  it  is  apparent  that  tbe  bond  re- 
quired by  it  was  Intended  for  the  protec- 
tion of  the  public  so  long  only  as  tbe  per- 
son chosen  should  continue  In  office  by  vir- 
tue of  such  election. "  Tbe  securities  of  an 
officer  appointed  for  a  limited  time  are 
Only  liable  for  his  official  acts  during  tbe 
term  for  which  he  was  appointed.  Moss 
v.  State,  10  Mo.  838.  The  same  doctrine  la 
announced  in  State  Treasurer  v.  Mann, 
34  Vt.871 :  Welch  v.  Seymour,  28  Conn.  387; 
U.  S.  v.Klrkpatrick.Q  Wheat.  720;  Chelms- 
ford Co.  v.  Demarest,  7  Gray,  1;. Coun- 
ty of  Wapello  Co.  v.  Bixham.  10  Iowa,  39; 
Dover  v.  Twombly,  42  N.H.  59;  Insurance 
Co.  v.  Clark,  38  Barb.  190;  Patterson  v. 
Freehold,  88  N.  J.  Law,  255;  Miller  v. 
Stewart,  9  Wheat.  680,— and  many  other 
cases,  too  numerous  to  enumerate,  and 
all  based  npon  the  doctrine  announced  in 
the  English  cases  we  have  cited,  and  the 
case  of  Bitrelo  w  v.  Bridge,  supra. 

There  is  some  conten  tion  In  this  case  as 
to  what  the  ruleis  in  California.  In  People 
v.  Aikenhead,  5  Cal.  106,  it  was  decided 
that  the  sureties  on  the  bond  of  an  officer 
for  one  terra  should  not  be  liable  for  any 
act  done-  by  him  after  election  to  a  sec- 
ond torm.  Brown  v.  Lattimore.  17  Cal. 
93,  wan  on  a  dead  level  with  the  case  at 
bar.  Brown  was  elected  for  two  years, 
and  gave  a  bond  for  the  performance  of 
his  duties  for  the  period  for  which  he  was 
elected,  and  until  tbe  election  and  qualifi- 
cation of  his  successor.  Under  the  law  In 
force  at  the  time  hi*  bond  was  given,  his 
term  would  have  expired  on  the  fir«t  Mon- 
day in  October,  1859,  but  the  legislature 
extended  his  term  to  tbe  first  Monday  in 
January,  1860.  It  wns  held  that  the  Hure- 
ties  were  not  responsible  for  the  official 
conduct  of  the  treasurer  during  tbe  time 
for  which  the  term  was  extended;  that 
tbe  legislature  had  no  power  to  extend 
their  liabilities  beyond  the  prescribed  term 
of  the  contract.  Says  the  court:  "They 
are  bound,  It  Is  true,  until  the  qualifica- 
tion of  their  successors;  but,  if  the  legis- 
lature bad  not  interposed,  the  period  of 
liability  would  bave  been  terminated  by 
such  qualification  on  tbe  first  Monday  In 
October,  1859.  So  far  as  they  are  con- 
cerned, the  effect  of  the  extension  was  to 
create  a  new  term,  to  commence  at  that 
time,  and  continue  until  the  first  Monday 
in  January,  I860.  For  the  conduct  of  tbe 
treasurer  during  this  terra,  they  did  not 
undertake  to  be  responsible,  and  cannot, 
therefore,  be  held."  And  tbe  decision  was 
based  on  tbe  principles  enunciated  In 
State  v.  Aikenhead,  supra.  But  it  is  con- 
tended by  appellants  that  Brown  v.  Lat- 
timore has  been  overruled  in  Placer  Co.  v. 
Dlckerson,  45  Cal.  12,  and  Enterprise  Co. 
v.  Allen.  67  Cal.  505, 8  Pac.  Rep.  59.  Brown 
v.  Lattimore  was  not  referred  to  in  Pla- 
cer Co.  v.  Dlckerson,  and  we  do  not  think 
it  was  the  intention  of  the  court  to  over- 
rule it,  or  to  overrule  any  principles  an- 
nounced in  it.  The  latter  case  was  not  a 
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case  where  a  new  term  was  created  by 
the  legislature,  which  was  the  point  decid- 
ed In  Brown  v.  Lattimore,  but  it  was  a 
case  where  the  incumbent  refused  for  one 
day  to  turn  the  office  over  to  his  successor. 
It  was  by  the  unlawful  act  of  the  principal 
that  be  held  the  additional  day,  and  the 
court  said  that  the  responsibility  of  the 
defendants  for  the  official  acts  of  the  treas- 
urer, under  the  circumstances,  was  the 
same  as  though  the  latter  had,  by  the  ex- 
piration of  his  term,  continued  in  the  office 
pending  proceedings  by  quo  warranto  to 
oust  bim  from  it,  and  in  that  case  their 
liability  would  be  unquestionable.  Enter- 
prise Co.  v.  Allen  decided  that  the  obliga- 
tions of  the  bond  in  that  case,  whicn  was 
a  private  corporation, -could  not  be  ex- 
tended ;  and  it  based  its  decision  on  Blge- 
low  v.  Bridge,  and  Hubert  v.  Mendheim, 
<J4  Cal.  213,  80  Pan.  Rep.  633.  By  referring 
to  Hubert  v.  Mendheim,  it  will  be  found 
that  the  court  decided  that  an  official 
bond  is  given  for,  and  has  reference  to,  a 
particular  official  term,  and  the  demurrer 
to  the  complaint  in  that  case  was  sus- 
tained because  it  did  not  state  that  the 
breach  occurred  during  such  term:  and 
the  doctrine  announced  in  State  v.  Alken- 
head  and  Brown  v.  Lattimore  was  ap- 
proved and  reaffirmed.  The  case  of  Priet 
v.  De  La  Montanya,  (Cal.)  22  Pac.  Rep. 
171,  does  uot  undertake  to  change  the  rule, 
so  that  Brown  v.  Lattimore  must  be  con- 
sidered the  settled  law  in  California.  We 
think  there  is  nothing  in  the  bond  in  this 
case  to  take  it  out  of  the  rule  announced 
In  the  cases  we  have  cited;  and,  as  said 
by  the  supreme  court  of  California,  quoted 
above,  that,  as  to  these  sureties,  the  ex- 
tended term  was  a  new  term,  for  which 
they  are  in  no  way  responsible. 

We  have  examined  the  cases  cited  by  re- 
spondent which  bold  that,  where  addition- 
al duties  are  imposed  upon  the  officer,— 
as,  for  instance,  where  additional  fnnds 
are  made  by  law  to  come  into  bis  hands, 
the  sureties  were  held  responsible  for 
the  safe  keeping  of  such  funds.  But  an 
entirely  different  priuciple  is  involved  in 
such  cases,  and  they  can  have  no  bearing 
on  the  case  at  bar.  Neither  can  the  posi- 
tion of  the  respondent  be  controverted, 
that  the  legislature  has  constitutional 
authority  to  change  the  statutory  term 
of  office;  but  that  authority  does  not 
carry  with  it  the  right  to  extend  the  op- 
erations of  a  contract,  or  change  its  lia- 
bilities. 

Whether  or  not  the  respondent's  conten- 
tion be  correct,  that  the  plea  of  non  est 
factum  does  not  put  in  issue  the  question 
of  the  alteration  of  the  bond,  is  not  now 
necessary  to  determine.  But  we  a  re  of  the 
opinion  that,  even  under  the  Code  prac- 
tice, the  answer  in  this  case  Is  sufficient  to 
raise  the  question  of  defendants'  liability 
during  the  extension  of  the  term. 

Some  strong  cases  are  cited  by  respond- 
ent from  Indiana,  but  those  decisions  are 
based  on  a  sweeping  statute,  wl\ich  pro- 
Tides  that  "  all  defenses,  except  the  mere 
denial  of  the  fact  alleged  by  the  plain- 
tiff, shall  be  pleaded  specially." 

The  extreme  length  of  this  opinion  ren- 
ders impracticable  an  extended  review  and 
analysis  of  the  authorities  on  this  ques- 
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tion;  but,  when  once  we  recognize  the 
legal  proposition  that  the  obligations  of 
the  bond  do  not  reach  to  the  extended 
term,  the  court  will  take  notice  of  the 
statutory  law.  which  is  a  general  one,  and 
would  not  allow,  on  its  own  motion,  a 
judgment  for  the  defalcation  occurring 
during  that  time,  even  If  the  defendant 
did  not  answer  at  all,  any  more  than  <t 
would  allow  Judgment  for  defalcation  dur- 
ing two  terms  of  the  officer,  when  the 
(*oiuplnlnt  showed  on  its  face  that  the 
actiou  was  on  a  bond  given  for  one  term. 
In  other  words,  the  plaintiff  could  not 
take  Judgment  for  more  than  its  com- 
plaint showed  it  was  entitled  to  under 
the  law. 

The  respondent  argues  that,  even  if  the 
court  should  hold  that  these  matters 
could  be  admitted  under  this  plea,  t bey  are 
bad  pleas,  because  they  are  Joiut  pleas, 
and  are  no  defense  to  some  of  the  defend- 
ants, and  being  Joint  pleas,  and  bad  as  to 
some,  they  are  bad  as  to  all.  That  prin- 
ciple has  no  application  to  this  case,  for 
we  hold  that  none  of  the  defendants  can 
be  held  responsible  In  this  action  for  defal- 
cations occurring  during  the  extended 
term.  The  priucipal  is  no  doubt  responsi- 
ble, in  a  proper  action,  but  this  is  an  ac- 
tion on  a  joint  bond ;  and  the  liability  of 
all  the  parties  to  the  bond,  so  far  as  the 
bond  itself  is  concerned,  terminates  at  the 
same  time.  We  ha  ve  examined  the  other 
errors  alleged  by  the  appellants,  but  do 
not  8u* tain  them. 

Considering  the  time  that  has  been  de- 
voted to  this  case,  both  in  this  court  and 
the  court  below,  aud  the  great  amount  of 
costs  which  a  new  trial  would  necessarily 
involve,  we  deem  it  advisable,  under  the 
authority  conferred  on  this  court  by  sec- 
tion 1429  of  the  Code  of  Procedure,  to  de- 
cree that  if  the  respondent,  within  80  days 
from  the  filing  of  this  opinion,  shall  file 
with  the  clerk  of  this  court  Its  agreement 
to  remit  the  sum  of  $22,064.34  from  the 
judgment  of  $23,143.60  obtained  by  it  in 
the  court  below,  the  remainder  will  be  al- 
lowed to  stand;  hut,  upon  its  failure  so 
to  agree,  the  judgment  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
The  appellants  will,  in  any  event,  recover 
their  costs  of  this  appeal. 

ANDERS.  STILES,  and  SCOTT,  JJ., 
concur.   HOYT,  J.,  did  not  sit. 


(23  Or.  555) 

STATE  v.  SHAFFER. 

(Supreme  Court  of  Oregon.    March  7,  1893.) 

Criminal  Law— Former  Jeopardy  —  Discharos 
of  Jurt  —  Constitutional  Law  —  Homicide— 
Dying  Declarations — Instructions. 

1.  Hill's  Code,  §  206,  authorizing  the  court 
to  discharge  a  jury  when  there  is  no  proba- 
bility of  their  agreement,  is  not  in  conflict  with 
Const  art.  1,  f  12,  providing  that  no  person 
shall  be  twice  put  in  jeopardy  for  the  same  of- 
fense, and  is  valid. 

2.  The  court,  in  Its  discretion,  under  Hill's 
Code,  8  198,  may  keep  the  jury  together,  or 
permit  them  to  separate,  before  the  submission 
of  the  cause  to  them. 

3.  It  is  discretionary  with  the  court  wheth- 
er or  not  the  preliminary  inquiry  necessary  to 
the  admission  of  dying  declarations  of  the  in- 
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jured  person,  in  a  trial  for  murder,  shall  be 
conducted  in  the  presence  of  the  jury. 

4.  Where  the  dying  declarations  admitted 
in  evidence  were  made  at  9  o'clock  in  the  morn- 
ing, evidence  of  declarations  made  at  3  o'clock 
in  the  afternoon  of  the  same  day,  expressing 
a  hope  of  recovery,  are  inadmissible,  as  imma- 
terial. 

5.  Where  the  court  has  admitted  a  state- 
ment as  the  dying  declaration  of  deceased, 
there  is  no  error  in  referring  to  it  as  such  in 
his  charge. 

Appeal  from  circuit  court,  Josephine 
county;  Lionel  R.  Webster,  Judge. 

Cyrus  Shaffer  was  iodic  tod  for  murder 
in  the  first  degree.  He  was  convicted  of 
marder  in  the  second  degree,  and  appeals. 
Affirmed. 

Smith  &  Colvig,  for  appellant.  Henry 
L.  Benson,  for  the  State. 

LORD,  C.  J.  The  defendant  was  Indict- 
ed for  murder,  in  the  first  degree,  of  one 
Jacob  Moll,  to  which,  npon  bis  arraign- 
ment, he  pleaded  not  guilty.  A  trial  was 
had  before  a  Jury,  which,  being  unable  to 
agree  upon  a  verdict,  was  discharged  by 
the  trial  court.  A  second  Jury  was  or- 
dered impaneled,  and.  when  the  defendant 
was  arraigned  before  tbem  for  trial,  his 
counsel  filed  a  motion  to  discbarge  the  de- 
fendant, on  the  ground  that  be  had  once 
been  in  jeopardy  for  the  same  offense. 
The  court  overrnled  the  motion.  Upon 
the  trial  the  Jury  found  the  defendant 
guilty  of  marder  in  the  second  degree,  and 
the  court  sentenced  him  to  the  peniten- 
tiary for  life.  The  first  error  assigned  is 
the  overruling  of  said  motion.  The  record 
properly  discloses  the  Inability  of  the  first 
Jury  to  agree  upon  a  verdict  before  they 
were  discharged  by  the  court.  The  con- 
tention is  that  the  trial  court  bad  no  au- 
thority to  discharge  the  first  Jnry  sworn 
In  the  case,  without  tho  consent  of  the  de- 
fendant, because  of  their  inability  to  agree 
upon  a  verdict.  It  is  conceded  that  the 
court,  under  section  206,  Hill's  Code,  is  au- 
thorized to  discbarge  a  jury  when  it  satis- 
factorily appears  that  there  Is  no  proba- 
bility pf  their  agreement;  but  it  is  claimed 
that,  in  so  far  as  this  section  confers  such 
power  on  the  court,  it  is  in  conflict  with 
section  12,  art.  1,  of  the  constitution, 
which  provides  that  "no  person  shall  be 
put  In  jeopardy  twice  for  the  same 
offense."  There  Is  some  diversity  of  opin- 
ion and  practice  in  the  courts  upon  this 
subject.  In  Com.  v.  Cook,6Serg.  &  R.  577. 
it  was  held  that  the  court,  without  the 
consent  of  the  prisoner,  had  no  power  to 
discharge  the  jury  because  they  had  not 
agreed,  and  said  they  could  not  agree, 
upon  a  verdict;  and  the  doctrine  of  this 
case  was  expressly  approved  in  the  subse- 
quent case  of  Com.  v.  Clue,  3  Rawle.  498. 
There  are  some  other  cases  sustaining  the 
same  view.  But  the  Inability  of  the  jury 
to  agree  Is  now  generally  regarded  as  such 
a  necessity  as  will  warrant  the  discharge 
of  the  jury,  and  such  discharge  will  be  no 
impediment  to  a  second  trial  for  the  same 
offense.  Mr.  Bishop  says  that  "in  Eng- 
land and  Ireland,  at  present,  and  in  the 
greater  part  of  our  states,  when  a  reason- 
able period  for  discussion  and  reflection 
has  been  given  to  the  jury,  and  tbey  have, 


In  open  court,  declared  themselves  unable 
to  come  to  an  agreement,  and  the  judge  is 
satisfied  of  the  troth  of  the  declaration, 
tbey  may  be  discharged,  and  the  prisoner 
held  to  he  tried  anew."  Bishop,  Crim. 
Law,  §  1033;  Ex  parte  McLaughlin, 41  Cal. 
210.  We  think  the  authority  conferred  by 
our  statute  upon  courts  of  justice  to  dis- 
charge a  jury  from  giving  a  verdict  when- 
ever it  shall  satisfactorily  appear,  in  their 
opinion,  that  there  is  no  probability  of 
their  agreement,  is  valid,  and  sustained 
by  the  weight  of  authority  and  practice. 
But  "the  power,"  as  Mr.  Justice  Story 
say«,  "ought  to  be  used  with  the  greatest 
cantion,  under  urgent  circumstances,  and 
for  very  plain  and  obvious  causes ;  and  in 
capital  cases,  especially,  court*  should  be 
extremely  careful  how  they  Interfere  with 
any  of  the  chances  of  life  la  favor  of  the 
prisoner.  But,  after  all,  they  have  the 
right  to  order  the  discbarge;  and  the  secu- 
rity which  the  public  bave  for  the  faithful, 
sound,  and  conscientious  exercise  of  their 
discretion  rests  In  this,  as  in  other  cases, 
upon  the  responsibility  of  the  judges,  up- 
on their  oaths  of  office. "  D.  S.  v.  Peres,  9 
Wheat.  581. 

The  next  objection  is  that  the  court  al- 
lowed the  jury  to  separate  durintr  the  trial 
of  the  defendant.  This  is  a  matter  within 
the  discretion  of  the  court,  who  may  per- 
mit the  jury  to  separate  pending  the  trial 
upon  properly  admonishing  tbem  touch- 
ing their  duties.  It  is  expressly  provided 
by  our  Code  that  the  Jury  may  be  kept  to- 
gether. In  charge  of  a  proper  officer,  or 
may.  In  the  discretion  of  the  court,  at  any 
time  before  the  submission  of  the  cause  to 
them,  be  permitted  to  separate;  but  in 
either  case  they  may  be  admonished  by 
the  court  that  it  is  their  duty  not  to  eon- 
verse  with  any  other  person,  or  among 
themselves,  on  auy  subject  connected  with 
the  trial,  or  to  express  any  opinion  therein 
until  the  case  is  finally  submitted  to  tbem. 
Section  198,  Hill's  Code;  Stephens  v.  Peo- 
ple. 19  N.  Y.  549. 

The  next  assignment  of  error  Is,  that 
the  court  erred  In  overruling  the  objection 
of  the  defendant  to  the  dying  declarations 
of  the  deceased.  The  ground  of  the  objec- 
tion is  that  no  sufficient  foundation  had 
been  laid  for  their  Introduction.  Tho  rule 
Is  well  settled  that,  to  render  dying  decla- 
rations admissible  evidence,  it  must  ap- 
pear that  they  were  made  by  the  person 
Injured,  under  a  sense  of  Impending  death, 
and  without  any  expectation  or  hope  of 
recovery.  1  Oreenl.  Ev.  §  158;  Rose.  Crim. 
Ev.  25.  The  admissibility  of  dying  dec- 
larations is  always  a  qnestion  for  the 
court,  as  a  preliminary  inquiry,  to  ascer- 
tain whether  the  deceased,  at  the  time  of 
making  them,  was  conscious  of  his  dan- 
ger, and  had  given  up  all  hope  of  recov- 
ery. But  thecourts  are  strict  In  requiring 
that,  before  admitting  them,  it  shall  be 
made  clearly  to  appear  that  the  declarant 
was  In  fact  at  the  time  under  the  sense  of 
impending  dissolution,  and  entertained  no 
hope  of  recovery.  Swisher's  Case, 26  Grat. 
970;  State  v.  Kilgore,  70  Mo.  553.  The  cir- 
cumstances proven  in  this  case  before  the 
court  come  within  this  rule,  and,  therefore, 
the  proper  foundation  was  laid  for  the 
introduction  of  the  dying  declarations. 
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In  the  case  at  bar  it  appears  that  tbe 
trial  court  conducted  such  preliminary  In- 
quiry out  of  tbe  presence  and  hearing  of 
tbe  Jury.  At  the  argument  Home  question 
was  raised  whether  this  was  the  proper 
practice.  In  some  jurisdictions  it  is  con* 
sidered  good  practice  to  have  such  prelim- 
inary examinations  conducted  out  of  the 
hearing  of  tbe  Jury,  while  in  others  It  rests 
in  the  discretion  of  the  court  whether 
such  examinations  shall  be  conducted  in 
or  out  of  the  hearing  of  the  jury.  In 
Swisher  v.  Com.,  supra,  the  witnesses  were 
examined  by  the  Judge  in  the  absence  of 
tbe  Jury.  In  Johnson  v.  State,  47  Ala. 
10,  the  evidence  was  heard  by  the  Judge  in 
the  presence  of  the  Jury,  who  were  cau- 
tioned not  to  regard  it  in  forming  their 
l  erdict.  In  People  v.  Smith,  104  N.  Y.  493, 
10  N.  E.  Rep.  873,  it  was  held  that  such 
preliminary  examination  may,  in  the  dis- 
cretion of  the  court,  be  conducted  in  tbe 
presence  of  the  Jury,  Finch,  J.,  saying 
that  "during  the  trial  of  tbe  preliminary 
Issue  the  Jury  stood  merely  in  tbe  attitude 
of  spectators.  They  had  no  concern  with 
it,  and  knew  from  the  statements  of  the 
court  that  they  bad  not.  Tbey  under- 
stood that  out  of  its  result  something 
might  come  before  them  ns  evidence,  or 
nothing,  and  that,  until  the  judge  ruled, 
the  facts  developed  were  for  bis  considera- 
tion, and  not  for  theirs."  In  Doles  v. 
State.  97  .nd.  555,  it  was  held  that  it  is 
within  the  discretion  of  the  trial  court 
whether  it  will  allow  the  state  to  intro- 
duce such  preliminary  prool  In  the  pres- 
ence and  hearing  of  the  jury,  or  will  send 
the  Jury  out  during  the  introduction  of 
such  proof.  We  think  this  is  a  matter  ad- 
dressed to  the  discretion  of  the  trial 
judge,  who,  being  cognizant  of  all  the  cir- 
cumstances, Is  better  able  to  decide  it. 

Tbe  next  error  assigned  is  the  refusal  of 
tbe  court  to  allow  the  witness  R.  T.  Arm- 
strong to  answer  a  certain  question  pro- 
pounded to  him  by  counsel  for  the  defend- 
ant. Tbe  record  discloses  that  R.  T.  Arm- 
strong, a  witness  for  the  defendant,  testi- 
fied that  he  was  present,  with  W.  F. 
Horton  and  Dr.  Flannlgan.  at  the  bedside 
of  Jacob  Moll,  about  3  o'clock  Monday 
afternoon, — tbe  day  before  Moll  died ;  that 
be  heard  a  conversation  between  Moll 
and  Dr.  Flannlgan  about  the  result  of 
Moll's  wound,  and  his  hope  of  recovery; 
when  the  counsel  for  the  defendant  asked 
the  witness,  ** Please  state  what  that  con- 
versation was,"  to  wblch  question  the 
prosecuting  attorney  objected,  on  tbe 
ground  tbatit  was  Irrelevant  and  imma- 
terial, which  objection  was  sustained  by 
the  court,  whereupon  the  defendant,  by 
his  counsel,  stated  to  tbe  court  that  he 
proposed  to  show  by  this  question  "that 
the  deceased  expressed  a  belief  that  he  was 
going  to  recover  at  that  time,  and  imme- 
diately after  tbe  statement  related  by  Dr. 
Flannlgan  was  made."  The  ground  of 
objection,  therefore,  to  the  ruling  of  the 
trial  court  Is  that  tbe  answer  to  tbe 
question  would  have  shown,  at  the  time 
the  declarant  made  the  dying  declarations 
to  which  Dr.  Flannlgan  testified,  that  be 
entertained  hope  of  recovery.  But  the 
record  discloses  that  the  dying  declara- 
tions which  were  admitted  in  evidence 


were  made  between  9  and  10  o'clock  Mon- 
day morning,  while  the  conversation  by 
which  it  is  offered  to  prove  that  the  de- 
ceased expressed  a  I»ellef  that  he  was  going 
to  recover  occurred  between  8  and  4 
o'clock  Monday  afternoon.  Thereisnoth- 
Ingto  show  that  the  witness  Armstrong 
was  present  in  tne  morning  when  the  dy- 
ing declarations  were  made  by  Moll  to  his 
physician,  Dr.  Flannlgan,  nor  any  evi- 
dence tending  to  show  that  heentertained 
at  that  time  any  expectation  or  hope  of 
recovery.  Manifestly,  the  facts  upon 
which  this  objection  is  based  are  not  sup- 
ported by  tbe  record ;  and,  unless  there  is 
some  other  reason  for  tbe  exclusion  of  the 
testimony,  there  was  no  error.  The  rule 
of  law  undoubtedly  is  that  the  credibility 
of  dying  declarations  is  to  be  determined 
by  the  Jury,  In  view  of  all  the  circumstan- 
ces under  which  they  were  made;  but  ex- 
pressions of  the  lujured  party,  indicating 
hope  of  recovery,  made  several  hours  aft- 
er the  dying  declarations,  or  upon  some 
subsequent  and  different  occasion,  do  not 
relate  to,  or  form  part  of,  the  circum- 
stances under  which  the  dying  declarations 
were  made,  unless  they  are  In  some  way 
shown  to  be  connected  therewith.  The 
fact  that  the  declarant,  at  some  timesnb- 
sequent  to  the  making  of  the  dying  dec- 
larations, may  have  expressed  some  hope 
of  recovery,  in  no  way  tends  to  show 
that  he  entertained  any  hope  or  expecta- 
tion of  recovery  when  the  dying  declara- 
tions were  made.  The  later  circumstance 
is  a  separate  and  distinct  fact  or  occur- 
rence, which,  standing  alone,  does  not  im- 
peach or  contradict  thedyingdeclarations 
or  show,  when  the  declarant  made  them, 
that  he  entertained  hope  of  recovery.  It 
is  no  doubt  true  that,  when  dying  decla- 
rations have  been  admitted  in  evidence.  It 
Is  competent  to  show  that  the  deceased 
made  statements  concerning  the  transac- 
tion conflicting  with  such  dying  declara- 
tions. The  accused  has  the  right  to  Im- 
peach tbe  credit  of  the  deceased  by  show- 
ing that  be  madecontradictory  statements 
as  to  the  homicide,  and  itscnuse.  "State- 
ments  by  tbe  defendant, "says  Mr.  Bishop, 
"contradictory  of  dying  declarations,  and 
contradictious  In  the  latter,  may  be  shown, 
to  detract  from  their  weight"  with  tbe 
jury."  1  Blsh.  Crim.  Proc.  §  1209.  But, 
for  the  reason  suggested, itlsnot perceived 
how  the  fact  sought  to  be  proved  tends  to 
impeach  or  contradict  the  dying  declara- 
tions. For  similar  reasons,  there  was  no 
error  In  allowing  Dr.  Flannlgan  to  an- 
swer the  other  question  propounded  to 
him.  It  was  not  connected  with  any  of 
tbe  circumstances  under  which  the  dying 
declarations  were  made,  so  as  to  indicate 
the  declarant's  state  of  mind,  or  to  im- 
peach tbe  fairness  of  Dr.  Flannlgan's 
statement  of  such  declarations. 

It  is  further  objected  that  tbe  court,  in 
one  of  its  instructions,  refers  to  the  state- 
ment of  the  deceased,  detailed  by  the  wit- 
ness Dr.  Flannlgan,  as  dying  declarations. 
By  this  instruction  it  is  claimed  that  the 
trial  court  invaded  the  province  of  the 
Jury,  by  taking  from  them  tbe  right  to  de- 
termine whether  the  statement  was  made 
under  a  sense  of  impending  death.  The 
court  merely  referred  to  the  statement  as 
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"the  dying  declaration  of  Jacob  Moll,  de- 
ceased." It  la  not  perceived,  afterthecoart 
admitted  the  statement  as  the  dying  dec- 
laration of  the  deceased,  that  there  wan, 
or  conld  be,  any  error  in  referring  to  it  as 
such. 

Upon  the  whole,  we  are  unable  to  dis- 
cover that  there  was  any  error. 
The  Judgment  must  be  affirmed. 


(23  Or.  641) 

BROWN  et  al.  v.  FARMERS'  SUPPLY  DE- 
POT CO.  et  al. 
(Supreme  Court  of  Oregon.    March  7,  1893.) 
Corporations — Equitaju.e  Mortgage. 

Where  a  written  instrument  which  re- 
cites that  a  corporation  has  mortgaged  certain 
property,  but  which  does  not  state  the  names  of 
the  officers  of  the  corporation,  nor  that  it  has 
anthorized  the  execution  of  such  an  instrument, 
is  executed  by  one  B.,  president,  and  one  C, 
secretary  and  treasurer,  sealed  with  their  seals, 
and  acknowledged  by  them  as  their  act,  such 
instrument  will  not  be  held  to  be  an  equitable 
mortgage,  in  the  absence  of  allegations  and 
proof  that  it  was  attempted  to  be  executed  by 
the  corporation,  or  its  authorized  agents,  as  se- 
curity for  an  obligation  of  the  corporation. 

Appeal  from  circuit  court,  Polk  county ; 
Reuben  P.  Boise,  Judge. 

Action  by  Jacob  Brown  and  another 
against  the  Farmers'  Supply  Depot  Com- 
pany and  J.  L.  Hartman  to  foreclose  a 
mortgage.  From  a  Judgment  for  defend- 
ant Uartman,  plaintiffs  appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BEAN,  J.: 

This  is  a  suit  against  the  Farmers'  Sup- 
ply Depot  Company  and  one  J.  L.  Hart- 
man  to  foreclose  a  mortgage.  The  com- 
plaint, in  substance,  alleges  that  the 
Farmers'  Supply  Depot  Company  is  a  cor- 
poration organised  and  existing  under  the 
laws  of  Oregon,  and  on  the  31st  day  of 
December,  1888,  it  made,  executed,  and  de- 
livered to  the  plaintiffs' assignor  its  prom- 
issory note  for  $ 1. 500,  due  one  year  after 
date,  the  formal  parts  of  which, as  set  out 
iu  the  complaint,  are:  "  We,  the  Farmers' 
Supply  Depot  Company,  promise  to  pay," 
etc.,  and  is  signed:  "  F.  8.  Barzee,  Pres. 
E.  S.  Cattron,  Sec.  and  Trees. "  That  at  the 
same  time,  in  order  to  secure  the  payment 
of  the  note,  the  corporation  executed  and 
delivered  to  the  payee  thereof  a  mortgage, 
the  formal  parts  of  which  are:  "This  in- 
denture witnessetb  that  the  Farmers'  Sup- 
ply Depot  Company,  of  Monmouth,  Ore- 
gon, for  and  In  consideration  of  the  sum 
of  $1,500  to  us  in  band  paid,  the  receipt 
whereof  is  hereby  acknowledged,  have  bar- 
gained, sold,  and  conveyed."  etc.,  and  is 
signed  and  executed  as  follows:  "  WltneHS 
our  bands  and  seals  this  31st  day  of  De- 
cember, 1888.  F.  S.  Barzee,  Pres.  [Seal.] 
E.  S.  Cattron.  Sec.  &  Treas.  [Seal.]5* 
The  certificate  of  acknowledgment  states 
that  "the  within-named F.S.  Barzee,  Pres. 
of  the  Farmers'  Supply  Depot  Company, 
and  E.  S.  Cattron,  Sec'y  of  the  Farmers' 
Supply  Depot  Company."  personally  ap- 
peared before  the  officer  taking  the  ac- 
knowledgment, and  acknowledged  to  bira 
"  that  be  executed  the  same  freely,  for  the 
uses  and  purposes  therein  named."  The 
complaint  also  avers  that  by  mistake  the 


corporation  seal  was  not  affixed  to  tbe 
mortgage.  To  this  complaint  a  demurrer 
was  filed,  which  being  overruled,  defend- 
ant Hartman  answered,  denying  the  alle- 
gations of  tbe  complaint,  and  setting  up 
some  new  matter,  not  material  to  be  no- 
ticed here.  A  trial  resulted  in  favor  of  the 
defendant  Hartman,  and  plain  tiffs  appeal. 

A.  M.  Hurley,  for  appellants.  O.  P. 
Paxton,  ior  respondents. 

BEAN,  J.,  (after  stating  the  facts.)  The 
evidence  in  this  case  is  directed  entirely  to 
proving,  or  attempting  to  prove,  the  ex- 
istence of  the  Farmers' Supply  Depot  Com- 
pany as  a  corporation  de  facto;  but  as  we 
are  of  tbe  opinion  that  tbe  instrument 
sued  on,  and  Introduced  in  evidence, Is  not 
the  mortgage  of  a  corporation,  nor,  under 
the  allegations  of  the  complaint,  or  facts 
disclosed  by  the  evidence, can  it  be  treated 
or  enforced  as  an  agreement  for  a  mort- 
gage, we  shall  pass— and  without  decid- 
ing—the question  as  to  the  corporate 
capacity  of  the  Farmers'  Supply  Depot 
Company. 

It  is  essential  to  the  proper  execution 
of  a  deed  or  mortgage  by  a  corporation 
that  it  be  done  in  the  name  and  in  behalf 
of  tbe  corporation,  and  under  its  corpo- 
rate seal.  Devi.  Deeds,  §  334;  Mills  Co. 
v.  Monteith.  2  Or.  285;  In  re  St.  Helen 
Mill  Co..  «  Sawy.  88;  Brinley  v.  Mann,  2 
Cush.  337.  The  mortgage  in  this  case  is 
not  executed,  nor  does  it  purport  to  be  ex- 
ecuted, by  ot  In  behalf  of  the  Farmers' 
Supply  Depot  Company.  It  is  executed  by 
F.  S.  Barzee  and  E.  S.  Cattron  in  their  own 
names,  sealed  with  their  seals,  and  ac- 
knowledged by  them  as  their  act  and  deed. 
It  is  uot  even  stated  In  the  mortgage  tnat 
Barzee  was  the  president, and  Cattron  tbe 
secretary  and  treasurer,  of  the  corpora- 
tion, or  that  they  were  acting,  or  at- 
tempting to  act,  for  the  corporation.  In 
tbe  execution  of  the  instrument,  or  that 
the  corporation  bad  In  any  way  author- 
ized such  a  mortgage  to  be  executed.  In- 
deed, counsel  for  plaintiffs  practically  ad- 
mits that  this  instrument  is  not  tbe  deed 
of  tbe  cofporatlon.  and  therefore  not  a 
legal  mortgage;  but  he  insists  that  It 
should  bt  treated  as  an  agreement  for  a 
mortgage,  and  enforced  as  an  equitable 
mortgage.  It  la  not  doubted  that  a  mort- 
gage defectively  executed,  or  an  imperfect 
attempt  to  create  a  mortgage,  when  done 
In  pursuance  of  a  contract  between  the 
parties,  will,  in  a  proper  case,  be  enforced 
in  equity  as  a  mortgage,  or  a  specific  lien 
upon  the  property  Intended  to  be  mort- 
gaged, upon  tbe  principle  that  equity  will 
consider  that  as  done  which  is  agreed  to 
be  done.  Jones,  Mortg.  §§  168. 109;  Love 
v.  Mining  Co.,  32  Cat.  639.  But  it  is  not 
perceived  how  this  principle  can  aid  plain- 
tiffs in  this  case,  because  there  is  neither 
allegation  nor  proof  that  the  instrument 
in  question  is  the  contract  of  the  corpora- 
tion, or  was  executed,  or  attempted  tu.be 
executed,  by  its  authority.  It  does  not 
appear  that  tbe  note  and  mortgage  were 
executed  for  a  debt  of  the  corporation,  or 
that  it  received  the  consideration  therefor, 
or  was  in  any  way  liable  to  plaintiffs'  as- 
signor at  tbe  time  the  note  and  mortgage 
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were  executed.  So  far  as  the  facts  appear, 
tbe  instrument  m n y  have  been  executed  to 
secure  the  Individual  obligation  of  Barzee 
and  Cattron,  or  of  some  other  person, 
without  the  knowledge  or  consent  of  the 
corporation.  The  fact  that  Barzee  and 
Cattron  may  have  been  officers  of  the  cor- 
poration did  not  authorise  them  to  create 
a  lien  upon  tbe  corporate  property  by  the 
execution  of  a  mortgage,  unless  author- 
ized by  the  corporation.  Lusev.  Railway 
Co..  6  Or.  125.  In  order  that  a  lien  may 
arise  by  reason  of  a  defectively  executed 
mortgage,  it  must  appear  that  the  instru- 
ment was  attempted  to  be  executed  by 
tbe  mortgagor,  or  his  duly-authorized 
agent,  in  pursuance  of  an  agreement  indi- 
cating an  intent  that  the  property  de* 
scribed,  or  reudered  capable  of  identifica- 
tion, is  to  be  held,  given,  or  transferred  as 
security  for  an  obligation  or  debt  of  the 
mortgagor.  No  such  fact  appearing  in 
this  case,  it  follows  that  a  court  of  equity 
cannot,  on  this  record,  decree  this  instru- 
ment to  be  an  equitable  mortgage,  and 
the  suit  must  be  dismissed;  but,  as  this 
conclusion  is  reached  on  account  of  a  fail- 
ure of  allegation  and  proof,  such  decree 
will  be  made  without  prejudice  to  another 
suit  by  plaintiff  for  the  same  cause,  if  he 
snail  be  so  advised. 

(18  Colo.  272) 

In  re  COMPENSATION  OP  COUNTY 
JUDGES. 

(Supreme  Court  of  Colorado.  Feb.  21,  1893.) 
Codstt  Jddgb—  Salart— Patment  from  Fkbs— 
Constitutional  Provision. 
A  county  judge  is  a  county  officer,  with- 
in the  meaning  of  Const  art.  14,  §  15,  provid- 
ing that,  where  salaries  are  provided  for  county 
officers,  they  shall  be  payable  only  out  of  the 
fees  actually  collected;  and  county  judges  are 
not  excepted  from  the  operation  of  this  general 
provision  by  Const,  art.  6.  §  22,  providing  for 
the  election  of  a  county  judge  in  each  county  of 
the  state,  "whose  compensation  shall  be  as  pro- 
vided by  law." 

In  re  compensation  of  county  Judges. 
Tbe  senate  requested  the  opinion  of  tbe 
court  on  the  following  questions: 

"Can  the  legislature  provide  by  law  for 
fixed  salaries  for  county  Judges,  to  be  paid 
otherwise  than  by  the  statutory  fees  of 
tbel  r  respectl  ve  offices  ? 

"Dues  section  490,  art.  14,  Const.,  (page 
347,  Mills'  Ann.  St.,)  so  qualify  flection  394, 
art.  6,  Const.,  (page  272,  Mills' Ann.  St.,) 
as  to  prevent  the  legislature  from  provid- 
ing by  law  for  tbe  payment  of  salaries  of 
county  Judges  as  provided  by  said  last- 
named  section? 

"Section  894,  art.  6,  Const.,  falling  under 
tbe  head  of  the  'Judicial  Department,' 
may  not  that  section  be  construed  and 
considered  as  singling  out  county  judges, 
and  providing  that  their  compensation 
may  be  as  provided  by  law, independently 
of  said  section  490,  art.  14.  Const.? 

"  Does  section  490,  art.  14,  Const.,  relat- 
ing to  coutity  and  precinct  officers,  under 
the  distinct  head  of  'County  Officers.'  nec- 
essarily, or  by  intendment,  include  county 
Judges;  they  being  already  mentioned  and 
provided  for  In  said  section  394,  art.  6, 
Const.? 


"In  substance,  does  tbe  constitution 
permit  a  salary  to  be  paid  to  county 
judges,  except  out  of  fees?" 

PER  CURIAM.  Section  22,  art.  6,  pro- 
vides for  the  election  of  a  county  Judge  in 
each  county  of  this  state,  "  whose  com- 
pensation shall  be  as  may  be  provided  by 
law."  By  section  15,  art.  14, of  the  consti- 
tution, the  legislature  is  required  to  classi- 
fy counties  for  the  purpose  of  providing 
for  and  regulating  the  compensation  of 
county  and  precinct  officers;  and  it  is  pro- 
vided that  "such  law  shall  establish  scales 
of  fees  to  be  charged  and  collected  by  such 
of  the  county  and  precinct  officers  as  may 
be  designated  therein,  for  services  to  be 
performed  by  them,  respectively,  and 
where  salaries  are  provided  tbeeame  sball 
be  payable  only  out  of  the  fees  actually 
collected,  in  all  cases  where  fees  are  pre- 
scribed." Is  the  county  judge  a  county 
officer?  At  the  time  of  tbe  adoption  of 
the  constitution  the  probate  Judge  was 
classed  as  a  county  officer.  Rev.  St.  1868. 
p.  174.  And,  by  sections  8  and  9  of  the 
schedule  of  tbe  constitution,  county  judges 
and  county  courts  are  made  successors 
to  probate  judges  and  probate  courts 
throughout  the  state.  In  case  of  a  vacan- 
cy in  the  office  of  county  judge,  the  vacan- 
cy is  filled  by  the  board  of  county  com- 
missioners, as  in  case  of  other  county  offi- 
cers. Const,  art.  6,  §  29;  Id.  art.  14,  §  9. 
The  first  state  legislature  speaks  of  coun- 
ty judges  as  county  officers.  Gen.  Laws, 
p.  886,  §  95.  They  are  elected  by  the  elect- 
ors of  the  county,  and  have  Jurisdiction 
within  their  respective  counties,  and 
should,  we  think,  be  considered  county 
officers.  In  our  opinion,  tbe  two  sections 
of  the  constitution  referred  to  in  your 
question  should  be  construed  in  pari  ma- 
teria, and,  when  so  construed,  do  not  per- 
mit salaries  to  be  paid  county  judges,  ex- 
cept from  fees  actually  collected. 


(8  Colo.  App.  74) 
ESTES  PARK  TOLL-ROAD  CO.  v.  ED- 
WARDS, County  Treasurer.1 
(Court  of  Appeals  of  Colorado.  Jan.  9,  1393.) 

Taxation— w  Property"—  Toll  Road  Over  Gov- 
ernment Land— Control  bt  Count*  Commis- 
sioners. 

1.  Rev.  St.  U.  S.  §  2477,  provides  that  "the 
right  of  way  for  the  construction  of  highways 
over  public  lands  not  reserved  to  public  uses  is 
hereby  granted."  Held,  that  where  such  right 
of  way  is  accepted  by  a  toll-road  company, 
which  constructs  and  maintains  a  toll  road  on 
the  public  domain  of  the  United  States,  such 
road,  including  roadbed  ond  rieht  of  way.  is 
"property"  of  such  company,  within  the  mean- 
ing of  the  laws  relating  to  taxation,  and  is  tax- 
abl  e  in  the  county  within  which  it  is  located. 

2.  The  fact  that  the  county  commissioners 
have  supervisory  control  to  regulate  tolls  over 
such  road  does  not  affect  the  right  to  tax  the 
same. 

Error  to  district  court,  Larimer  county. 

Action  by  Alfred  A.  Edwards,  county 
treasurer,  against  tbe  Estes  Park  Toll. 
Road  Company,  to  recover  certain  taxes 
levied  on  defendant's  toll  road.  There 


•Approved  on  rehearing,  March  13.  1893. 
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was  a  judgment  for  plaintiff,  and  defend- 
ant brings  error.  Affirmed. 

The  facts  in  the  case  appear  by  stipula- 
tion of  the  parties,  as  follows:  "First. 
That  the  plaintiff  is  the  duly  elected  and 
qualified  treasurer  of  Larimer  county,  and 
as  such  is  authorised  to  collect  the  taxes 
in  and  for  *aid  county.  Second.  That  the 
defendant  is  a  corporation  organized  un- 
der the  laws  of  Colorado  for  the  purpose 
of  constructing  toll  roads,  and  prior  to 
the  1st  day  of  May,  A.  D.  1888,  it  had  con- 
structed, and  was  and  ever  since  has  been 
iu  possession  of,  a  certain  road  in  said 
county,  extending  from  Little  Elk  park, in 
said  county,  to  Estes  park,  in  said  county, 
a  distance  of  about  fourteen  miles,  and 
then  and  there  was,  and  ever  since  has 
been,  collecting  tolls  of  persons  traveling 
over  said  road,  according  to  rates  pre- 
scribed by  the  county  commissioners  of 
said  county  of  Larimer.  Third.  That  the 
said  toll  road  was  constructed  by  the  de- 
fendant about  the  year  1876,  and  was  sit- 
uated for  the  whole  distance  upon  the  pub- 
lic domain  of  the  United  States.  Fourth. 
That  on  the  said  1st  day  of  May,  A.  D. 
1888,  and  at  all  times,  the  defendant  had 
no  property  in  said  county  of  Larimor 
save  and  except  said  toll  road,  and  that 
the  same  is,  and  at  all  times  has  been,  a 
highway  over  which  the  public  has  bad 
right  to  travel  upon  the  payment  of  toll, 
and  that  the  only  interest  of  the  defend- 
ant thereiu  is  the  right  to  collect  tolls 
thereon  as  hereinbefore  stated,  and  such 
rights,  if  any,  as  Inured  to  It  by  reason  of 
its  constructing,  operating,  and  maintain- 
ing Its  said  road  as  aforesaid.  Fifth. 
That  the  principal  office  of  the  said  defend- 
ant is  kept  in  Longmont,  in  the  county  of 
Boulder,  in  the  state  aforesaid,  ond  all  of 
the  stockholders  of  said  corporation  are 
residents  of  the  said  county  of  Boulder. 
Sixth.  That  the  assessor  of  thesaid  coun- 
ty of  Larimer  for  the  year  1888,  In  making 
the  assessment  roll  of  said  county,  made 
and  carried  upon  said  roll  a  list  in  sub. 
stance  as  follows:  'The  Estes  Park  Toll- 
Road  Company,  Its  road,  including  road- 
bed and  right  of  way  in  Larimer  county; 
value  9 1,000,— by  the  assessor;'  and  that 
said  assessment  roll,  with  the  list  so  In- 
cluded, was  delivered  to  the  county  clerk 
of  said  county  at  the  time  and  iu  the  man- 
ner required  bylaw.  Seventh.  That  the 
taxes  for  said  county  were  levied  by  the 
county  commissioners  at  the  time  and  in 
the  manner  required  by  law.  Eighth. 
That  the  tax  list  of  said  county  was  made 
out  by  the  county  clerk  of  said  county  at 
the  time  and  in  the  manner  required  by 
law,  and  the  amount  of  the  tax  assessed 
upon  the  said  list  as  so  returned  by  said 
assessor  against  the  defendant  was  $21. 
Ninth.  That  said  tax  list  wuh  made  out 
and  delivered  to  the  treasurer  of  *ald  coun- 
ty at  the  time  and  In  the  manner  required 
by  law,  and  is  now  in  his  hands  for  collec- 
tion; and  that  no  part  of  said  tax  has 
been  paid  by  the  defendant.  The  point  in 
controversy  between  the  parties  and  upon 
which  the  decision  of  thecourt  is  asked,  is: 
Is  the  said 'road,  including  roadbed  and 
right  of  way,'  properly  subject  to  taxa- 
tion in  said  county?  It  Is  agreed  that, 
should  said  point  in  controversy  be  an- 


swered in  the  affirmative,  judgment  may 
be  entered  against  the  defendant  for  the 
said  amount  of  $21,  the  amount  of  said 
tax,  and  interest  thereon  at  2  per  cent,  per 
month  from  January  1,  1889;  otherwise 
the  defendant  shall  go  hence  without  day." 
There  was  a  finding  and  judgment  in  fa- 
vor of  the  county  for  $24.75. 

Carr  &  Secor,  for  plaintiff  in  error.  Rob- 
inson &  Love  and  Sanford  Darrab,  for  de- 
fendant in  error. 

REED,  J.  ft  Is  contended  that  the 
court  erred ;  that  plaintiff  in  error  had  no 
property  in  the  road;  that  such  road  was 
under  the  absolute  control  of  the  public, — 
was  a  public  highway,  and  as  such  was 
not  taxable.  It  is  said :  "The  road  iscon- 
structed  across  the  public  lands  of  the 
United  States,  and  the  right  of  way  there- 
for Is  granted  by  congress  to  the  public.'' 
Again :  "The  title  to  the  ground  occupied 
by  said  roadbed  is  in  the  United  States; 
the  right  to  use  it  Is  in  the  traveling  pub- 
lic. The  only  right  the  company  has  Is  to 
collect  tolls  at  rates  prescribed  by  the 
county  commissioners,  sufficient,  presum- 
ably, to  compensate  for  the  first  outlay 
and  for  repairing  the  road."  This  theory 
seems  to  be  predicated  upon  a  very  par- 
donable raisconceptiou  of  the  law  givinr 
the  right  of  way.  Section  2477,  Rev.  St.  U. 
S.,  is:  "The  right  of  way  for  the  con- 
struction of  highways  over  public  lands 
not  reserved  to  public  uses  Is  hereby 
granted."  By  section  2339,  "the  right  of 
way  for  the  construction  of  ditches  and 
canals  for  the  purposes  herein  specified 
[mining,  agricultural,  manufacturing,  and 
other  purposes]  is  acknowledged  and  con- 
firmed." Section 2340:  "All pa tentH grant- 
ed, or  pre-emption  or  homestead  allowed, 
shall  be  subject  to  any  vested  and  accrued 
water  rights,"  etc.  The  language  used  in 
regard  to  the  right  of  way  for  highways 
is  "Is  hereby  granted."  The  word  "grant." 
in  such  connection,  is  very  significant;  in 
fact,  seems  to  be  a  key  for  the  solution  of 
the  question  involved.  "Grant:"  "Anact 
evidenced  by  letters  patent  under  the  great 
seul,  grunting  something  from  the  king  to 
a  subject."  Cruise,  Dig.  tit.  33,  34.  "A 
transfer  by  deed  of  that  which  cannot  be 
passed  by  livery."  Mucklestone  v.  Thom- 
as, Willes,  147,  149.  "A  generic  term,  ap- 
plicable to  all  transfers  of  real  property  " 
3 Washb. Real  Prop.  181, 353.  "A  technical 
term,  made  use  of  in  deeds  of  conveyance 
of  lands  to  Import  a  transfer."  Id. 378,380. 
"  Public  grant  is  the  mode  and  act  of  creat- 
ing a  title  In  an  individual  to  lands  which 
bad  previously  belonged  to  the  govern- 
ment." See  Washb.  Real  Prop.  1*1,  208; 
2  Kent,  Comm.  450,  494;  Johnson  v. 
M'Intosh,  8  Wheat.  543;  Martin  v.  Wad- 
dell,  16  Pet.  367.  It  is  stipulated  that  In 
the  year  1876  the  grant  was  accepted,  the 
road  constructed,  and  has  sinee  been 
maintained.  This  irrant  and  the  accept- 
ance were  all  that  was  necessary  to  pass 
the  government  title  to  the  right  of  way, 
and  vest  it  in  the  grantee  permanently, 
subject  to  defeasance  in  case  of  abandon- 
ment. See  Railroad  Co.  v.  Gordon,  41  Mich. 
420.  2  N.  W.  Rep.  648.  After  entry  and  ap- 
propriation of  the  right  of  wuy  granted, 
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and  tbe  proper  designation  of  it,  the  way 
ao  appropriated  ceased  to  be  a  portion  of 
tbe  public  domain,  was  withdrawn  from 
it;  and  the  lands  through  which  it  passed 
were  disposed  of  subject  to  tbe  right  of 
the  road  company,  such  right  being  re- 
served in  the  grant.  The  road  company, 
as  shown,  became  tbe  owner  of  the  right 
of  way.  By  tbe  use  of  its  money  it  im- 
proved this  right  of  way,  making  a  high- 
way over  which  the  public  could  pass  by 
tbe  payment  of  toils.  Although  tbe  pub- 
lic became  entitled  to  use  tbe  road,  such 
right  was  only  by  compliance  with  the 
fixed  regulations  recognizing  the  owner- 
ship. The  statutes  also  provide  remedies 
for  any  interference,  and  it  is  clear  that 
tbe  road  company  could  maintain  tres- 
pass or  other  actions  for  any  unwarrant- 
ed interference  with  Its  possession  and 
rights.  The  fact  that  the  public  could 
pass  over  the  road  nt  pleasure  does  not 
detract  from  tbe  position  here  taken  as 
long  as  such  right  was  dependent  upon 
the  payment  of  tolls,  which  was  a  con- 
stant recognition  of  ownership  and  prop- 
erty. It  is  also  clear  that  the  company 
bad  aucb  title  as  could  be  sold  and  trans- 
ferred, and  the  snccessor  Invested  with  tbe 
right  of  possession.  "  Property  "  is  defined 
to  be  "the  right  and  Interest  which  a  man 
has  in  lands  and  chattels  to  the  exclusion 
of  others."  Bouv.  Law  Diet.  "Applied 
to  lands,  comprehends  every  species  of  ti- 
tle, inchoate  or  Incomplete.  Embraces 
rights  which  lie  in  contract,  those  which 
are  executory  as  well  as  those  which  are 
executed."  And.  Law  Diet.;  Sou  lard  v.  D. 
8.,  4  Pet.  ♦512;  Delassus  v.  U.  S.,9  Pet.  183; 
8mlth  v.  U.  S.,10  Pet.829.  Tested  by  these 
well-settled  principles,  it  will  readily  be 
seen  that  the  contention  of  plaintiff  that 
it  bad  no  tangible,  taxable  property  In  the 
road  cannot  be  sustained.  It  had  its  grant- 
ed right  of  way,  together  with  its  road, 
for  tbe  use  of  which  it  exacted  dues.  A 
toll  road  is  very  analogous  to  a  railway 
to  which  congress  grants  the  right  of  way 
over  tbe  public  domain.  Tbe  right  of  the 
state  to  tax  a  rail  way.  Including  roadbed, 
track,  and  all  betterments  upon  its  right 
of  way,  has  never  been  seriously  ques- 
tioned. It  Is  true,  a  railway  is  not  tech- 
nically a  public  highway,  but  the  analogy 
between  It  and  a  toll  road,  for  the  pur- 
poses of  taxation,  is  so  marked  that  they 
should  evidently  be  regarded  alike.  See 
Railway  Co.  v  Gordon,  41  Mich.  429,  2  N. 
W.  Rep.  648;  Rogers  v.  Burlington, 8  Wall. 
664;  Railroad  Co.  v.  County  of  Oteo,  16 
Wall.  667.  Tbe  fact  that  tbe  county  com- 
missioners had  supervisory  control  to  reg- 
ulate tolls  can  bave  no  bearing  whatever. 
It  in  no  way  interferes  with  tbe  ownership 
or  control;  only  fixes  tbe  price  tbe  public 
shall  pay  for  the  use  of  the  property.  Tbe 
right  to  so  regulate  by  virtue  of  the  police 
power  of  the  state,  to  prevent  extortion, 
whether  by  toll  roads  or  railways,  is  so 
well  settled  that  discussion  is  unneces- 
sary; it  neither  divests,  defines,  nor  modi- 
fies ownership.  Section  2847,  Gen.  St.: 
"The  property  of  corporations  and  com' 
pa nies constructing  canals,  ditches,  flumes, 
plank  roads, gravel  roads,  turnpike  roads, 
and  similar  improvements,  shall  he  as- 
sessed to  tbe  company  or  corporation  in 


tbe  respective  counties  in  whleb  said  im- 
provement Is  situated."  This,  if  neces- 
sary, might  almost  be  regarded  as  an  au- 
thoritative declaration  by  tbe  legislature 
of  ownership  and  property  in  construc- 
tions of  this  kind,  and  of  tbe  duty  of  offi- 
cials to  assess  and  collect  taxes.  By  sec- 
tions 8-6  (both  Inclusive)  of  article  10  of 
the  state  constitution  all  property  not 
therein  exempted  is  subject  to  taxation, 
and  by  section  2814,  Gen. St., it  is  declared : 
"All  property,  both  real  and  personal, 
within  the  state,  not  expressly  exempt  by 
law,  shall  be  subject  to  taxation,"  etc. 
We  conclude  that  the  plaintiff  was  tbe 
owner  of  property  subject  to  appraise- 
ment and  taxation,  and,  not  having  been 
by  law  exempted,  tbe  Judgment  must  be 
affirmed. 


(8  Colo.  A.  37) 
MARTIN  v.  MCCARTHY.  Sheriff. 
(Court  of  Appeals  of  Colorado.  Nov.  28,  1892.) 

ACTIOH  AGAINST  SHERIFF  —  UNLAWFUL  SbIZORS- 
EsTOPPRL. 

The  filing  of  a  plea  of  intervention,  and 
a  voluntary  dismissal  thereof,  by  an  assignee 
for  the  benefit  of  creditors,  in  an  action  by  a 
third  person  against  his  assignor  and  a  sheriff 
who  has  seised  under  an  attachment  a  stock 
of  goods  belonging  to  the  assignor,  is  no  bar 
to  the  assignee's  right  to  maintain  an  action 
against  the  sheriff  for  the  value  of  the  goods 
seized. 

Error  to  district  court,  Pueblo  county. 

Action  by  Edmund  H.  Martin,  assignee 
of  Frank  C.  Taft,  against  T.  G.  McCarthy, 
sheriff,  to  recover  the  value  of  goods  be- 
longing to  his  assignor,  alleged  to  have 
been  wrongfully  seized  under  an  attach- 
ment by  defendant.  On  appeal  from  a 
Judgment  for  plaintiff  in  tbe  county  court, 
tbe  action  was  dismissed  on  defendant's 
motion,  and  plaintiff  brings  error  Re- 
versed. 

Dixon  &  Dixon  and  Crmy  &  Crane,  for 
plaintiff  in  error. 

Rogers,  Cuthbert  &  Ellis,  for  defendant  in 
error. 

The  filing  of  a  plea  of  intervention  by 
plaintiff  in  error  In  the  action  by  Beifeld 
&  Co.  against  Taft  and  tbe  sheriff  was  a 
bar  to  an  action  by  plaintiff  In  error 
against  tbe  sheriff.  Terry  v.  Munger,  (N. 
Y.  A  pp.)  24  N.  E.  Rep.  272;  Con  row  v.  Lit- 
tle, 116  N.  Y.  887,  22  N.  E.  Rep.  846;  Fow- 
ler v.  Bank,  118  N.  Y.  450,  21  N.  E.  Ren.  172; 
Morris  v.  Rexford.  18  N.  Y.  662;  Butler 
v.  Hlldreth,  5  Mete.  (Mass.)  49;  Bulkley  v. 
Morgan,  46  Conn.  898. 

RICHMOND,  P.  J.  November  26,  1890, 
Frank  C.  Taft  made  an  assignment  for 
the  benefit  of  his  creditors  to  Edmund 
H.  Martin,  plaintiff  in  error.  Prior  to  tbe 
assignment,  tbe  sheriff  of  Pueblo  county, 
T.  G.  McCarthy,  pursuant  to  a  writ  of  at- 
tachment sued  out,  seised  a  stock  of  mer- 
chandise, and  bad  tbe  same  in  custody 
at  the  time  of  tbe  assignment.  The  as- 
signee demanded  possession  of  the  stock, 
which  was  refused.  Thereafter  Beifeld  & 
Co.  instituted  an  attachment  proceeding 
in  the  district  court  of  Arapahoe  county 
against  Taft  and  tbe  sheriff  of  Pueblo 
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county,  and  levied  upon  the  property  cov- 
ered by  the  assignment  and  former  attach- 
ment writ.  Subsequently  Martin  flled  a 
plea  of  Intervention,  which  Belfeld  &  Co. 
answered.  Before  the  trial  of  the  plea  of 
Intervention  either  On  the  pleadings  or  the 
merits,  and  after  the  order  of  sale  had 
been  entered,  Martin  voluntarily  dis- 
missed his  Intervention  proceeding,  with 
the  consent  of  the  court,  and  subsequent- 
ly commenced  an  action  tor  damages 
against  the  snerlff.  Trial  was  bad  in  the 
county  conrt,  and  Judgment  rendered  in 
favor  of  Martin  for  the  sum  of  $1,542.23. 
An  appeal  was  taken  to  the  district  court 
where,  after  the  evidence  offered  by  plaiu- 
tltf  bad  been  received,  defendant  moved  the 
court  to  dismiss  the  action,  on  the 
ground  that  Martin  had  two  remedies, 
and.  having  elected  to  claim  the  property 
as  Intervener  in  the  original  attachment 
suit,  be  thereby  defeated  his  right  to  in- 
stitute an  action  for  the  value  of  the 
goods.  The  motion  to  dismiss  was  sus- 
tained. The  only  question  involved  In  this 
appeal  is,  did  the  action  of  Martin  In  in- 
stituting the  intervention  proceedings, 
and  subsequently  dismissing,  defeat  his 
right  to  institute  another  action? 

The  Code1  provides  that  any  person 
shall  be  entitled  to  intervene  in  an  action 
who  has  an  Interest  in  the  matter  in  liti- 
gation, In  the  success  of  either  0f  the 
parties  to  the  action,  or  an  Interest 
against  both.  We  do  not  think  that 
this  i»r  any  other  provision  of  the  Code 
makes  It  obligatory  upon  a  party  to  Inter- 
vene in  proceedings  where  the  title  to 
property  or  the  possession  thereof  is  In- 
volved, although  be  may  know  of  the  pro- 
ceedings, be  the  owner,  or  entitled  to  the 
possession.  It  Is  clearly  a  right  that  he 
may  exercise,  and  one  he  could  not  have 
exercised  nnless  conferred  by  statute.  By 
the  Code  it  is  also  provided  that  an  action 
may  be  dismissed  or  a  Judgment  of  non- 
sultenteredln  the  folio  wing  cases :  "First. 
By  the  plaintiff  himself  at  any  time  before 
trial  upon  the  payment  of  costs  if  a  coun- 
terclaim has  not  been  made.  •  •  *" 
Sees.  Laws,  1887,  p.  149.  By  the  record  In 
this  case  we  learn  that  this  action  of  dis- 
missal was  voluntarily  made  by  the  attor- 
neys for  the  intervener.  It  was  not  the  re- 
sult of  an  agreement  between  the  parties, 
nor  did  It  amount  to  a  retraxit.  It  was 
nothing  more  than  a  discontinuance,  and, 
after  a  most  thorough  examination  of  all 
the  authorities  at  our  command,  we  have 
reached  the  conclusion  that  the  dismissal, 
under  the  circumstances,  did  not  defeat 
bis  right  to  institute  another  action.  In 
Freas  v.  Engelbrecht,  8  Colo.  877,  this  lan- 
guage Is  used :  "  It  was  never  heard  that 
Judgment  of  non  pros  at  law,  or  the  dis- 
missal of  a  bill  In  equity,  expressly  for  de- 
fault of  prosecution,  would  bar  another 
suit  at  law  or  a  new  bill  In  equity  for  the 
same  cause.  The  Judgment  or  decree  it  Is 
said  is  but 'the  blowing  out  of  a  candle, 
which  a  man  may  light  asraln  at  hie  pleas- 
ore."'  In  the  case  of  Parks  v.  Dunlap,  88 
Cal.  189,  25  Pac.  Rep.  917,  Works,  J.,  In 
commenting  upon  a  similar  proposition, 
says:  wTbe  contention  of  the  appellant 

•Code  Civil  Proa  1883,  f  10. 


Is  that  the  dismissal  as  to  b!m.  In  tbe 
former  action,  was  a  retraxit,  amounted 
to  an  adjudication  in  bis  favor,  as  to  tbe 
validity  of  bis  mortgage,  and  la  a  bar 
against  the  respondents  to  any  defense 
against  It.  Conceding,  however,  that  tbe 
question  In  litigation  in  tbe  former  action 
was  the  same  now  presented,  it  is  well 
settled  tbat  tbe  voluntary  dismissal  of  an 
action,  without  any  agreement  of  tbe  par- 
ties, or  other  circumstances  tending  to 
show  that  such  a  dismissal  was  Intended 
as  a  final  disposition  of  tbe  dispute  be- 
tween the  parties,  is  not  a  bar  to  another 
action."  Merrltt  v.  Campbell,  47  Cal.  542; 
Crossman  v.  Davis,  79  Cal.  603, 21  Pac.  Rep. 
963.  In  the  case  of  Bank  v.  Halre,  36 
Iowa,  448,  it  was  held  that"  where  a  plain- 
tiff, by  his  counsel,  enters  a  dismissal  of  his 
cause  In  writing  on  the  back  of  the  peti- 
tion, with  the  manifest  Intent  of  dismiss- 
ing it,  and  both  parties  act  accordingly, 
the  action  will  be  deemed  dismissed,  and 
Its  pendency  cannot  be  relied  upon  to  de- 
feat a  snbBeqnent  action  for  the  same 
cause.  Where  a  suit  Is  discontinued  after 
Judgment,  the  adjudication  concludes  no 
one,  and  is  not  an  estoppel  or  bar  in  any 
sense.  Loeb  v.  Willis,  100  N.  Y.  231,  3  N. 
E.  Rep.  177  In  National  Waterworks  Co. 
v.  School  Dlst.,  28  Mo.  App.  227,  it  was 
held  that  a  "nonsuit  Is,  in  effect, a  dismiss- 
al of  the  action,  and  this  may  be  done  at 
any  time  before  the  final  submission  for  the 
verdict  of  the  Jury.  A  voluntary  nonsuit, 
taken  by  the  plaintiff  at  any  time  before 
the  Judgment,  will  not  estop  blm  to  bring 
a  new  action.  Much  more  so  should  tbls 
rule  apply  where  the  nonsuit  is  enforced 
by  an  adverse  conclusive  ruling  of  the 
court."  The  plaintiff,  by  entering  a  non- 
suit, retains  tbe  advantageof  bringing  an- 
other action,  and  this  be  can  doubtless 
do  when  the  nonsuit  is  ordered  by  the 
court.  Mason  v.  Lewis,  1  Q.  Greene,  496; 
See,  also,  Smith  v.  Ferris,  1  Daly,  18;  Lam- 
bert v.  Sandford,  2  Blackf.  137.  A  decree 
dismissing  a  bill  Is  no  bar  to  a  subsequent 
suit,  unless  It  is  shown  that  there  wa?  an 
absolute  determination  tbat  the  party 
bad  no  title,  and  that  the  matter  Is  res 
adjudicate.  Chase's  Case.  1  Bland,  Cb.  206. 
"It  is  conceded  that  a  previous  suit 
against  one  or  more  is  no  bar  to  a  new 
suit  ogalnst  others,  even  though  the  first 
suit  be  pending  or  have  proceeded  to  Judg- 
ment when  tbe  second  Is  brought.  Tbe 
second  or  even  a  subsequentsuit  may  pro- 
ceed until  a  stage  has  been  reached  in 
some  one  of  tbem  at  which  the  plaintiff 
is  deemed  In  law  to  have  either  received 
satisfaction,  or  to  have  elected  to  rely  up- 
on one  proceeding  for  bis  remedy,  to  tbe 
abandonment  of  the  others.  •  • 
Cooley,  Torts,  p.  157.  We  could  multiply 
a  uthorities  in  support  of  our  position,  but 
we  deem  it  unnecessary  to  do  so.  There 
was  no  Judgment  upon  tbe  merits  in  the 
controversy  between  the  attaching  cred- 
itor and  Intervener;  no  agreement  entered 
into  nor  personal  appearance  on  the  part 
of  the  intervener  which  would  amount  to 
a  retraxit. 

Tbe  contention  of  defendant  in  error 
that  the  parties,  having  elected  to  file  a 
petition  In  intervention,  whereby  they 
claimed  tbe  possession  of  the  property  in 
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controversy  as  against  all  the  parties,  are 
estopped  from  bringing  this  action,  we 
cannot  sanction.  All  of  the  cases  cited  in 
support  of  their  contention  do  not  present 
tbe  question  as  in  tbe  case  at  bar.  There 
is  no  donbt  that  there  are  certain  acts  or 
omissions  of  a  party  by  which  another  is 
injured,  from  which  a  liability  results  to 
make  compensation  in  damages.  In  such 
cases  the  law  implies  a  promise  to  pay  the 
damages, and  tbe  Injured  party  may  treat 
tbe  action  as  arising  from  the  tort,  or,  by 
waiving  tbe  tort,  sue  upon  an  Implied  con- 
tract, by  setting  forth  tbe  facts  from  wblcb 
the  law  infers  a  promise.  This  right  ex- 
ists for  the  wrongful  taking  or  conversion 
of  chattels,  things  in  action,  or  money; 
the  wrongful  use  of  lands;  appropriation 
of  rents  and  profits;  fraud  of  purchaser 
iu  obtaining  goods  on  credit.  Thus,  when 
goods  and  chattels  have  been  wrongfully 
taken  or  detained,  and  have  been  sold  or 
disposed  of  by  the  wrongdoer,  the  owner 
may  sue  in  tort  for  the  damages,  or  he 
may  waive  the  tort,  and  bring  bis  action 
on  tbe  implied  promise.  Maxw.  Code  PI. 
p.  581.  By  tbe  intervention  proceedings, 
Martin  did  not  waive  the  tort,  nor  was  it 
a  complaint  based  upon  an  Implied  prom- 
ise. In  neither  of  the  proceedings— the  one 
now  under  consideration,  or  the  interven- 
tion—was  or  is  there  a  waiver  of  the 
wrongful  taking.  The  single  principle 
upon  w.hlch  the  entire  doctrine  of  election 
rests  is  very  simple,  and  is  formulated  by 
Mr.  Pomeroy  as  follows:  "From  certain 
acts  or  omissions  of  a  party  creating  a  lia- 
bility to  make  compensation  In  damages, 
tbe  law  implies  a  promise  to  pay  such  com- 
pensation. Whenever  this  is  so,  and  the 
acts  or  omissions  are  at  the  same  tlmetor- 
tious,  the  twofold  aspect  of  the  single  lia- 
bility at  once  follows,  and  the  injured 
party  may  treat  it  as  arising  from  the 
tort,  and  enforce  it  by  an  action  setting 
forth  the  tortious  acts  or  defaults;  or  may 
treat  it  as  arising  from  an  implied  con- 
tract, and  enforce  it  by  an  action  setting 
forth  the  facts  from  which  the  promise  is 
Inferred  by  the  law.  »  •  Pom.  Rem. 
A  Rem.  Rights,  §  568.  The  New  York  cases 
cited  are  in  keeping  with  this  principle, 
and  in  no  sense  militate  against  our  con- 
clusion. We  think  the  court  erred  in  sus- 
taining the  motion  to  dismiss  the  action. 
The  judgment  must  be  reversed,  and  tbe 
cause  remanded  for  further  proceedings. 

,  On  Rehearing. 

(March  13,  1893.) 

PER  CURIAM.  We  have  carefully  ex- 
amined the  authorities  submitted  on  the 
rehearing  in  this  case.  At  the  time  of  writ- 
ing the  opinion  our  attention  had  not  been 
called  to  cases  wherein  tbe  exact  proposi- 
tion now  under  consideration  bad  been 
discussed.  In  the  ease  of  Perrln  v.  Ciaflin, 
11  Mo.  13.  it  Is  held  that  "  where  the  goods 
of  one  are  seized  under  an  attachment 
against  another,  on  an  interpleader  filed 
by  the  owner  of  the  goods  so  taken,  if  the 
plaintiff  in  the  attachment  defend  the  in- 
terpleader, it  will  be  evidence  of  his  assent 
to  the  seizure  by  tbe  officer,  and  sucb  sub- 
sequent assent  will  render  the  plaintiff 
liable  in  trespass."   The  general  doctrinels 


that  "  when  one  who  Is  tbe  owner  of  prop- 
erty at  tached  as  t  ha  t  of  another  may  ei  ther 
iutervene  in  tbe  suit  to  claim  bis  property, 
or  he  may  sue  tbe  sheriff  or  tbe  purchaser 
without  makiug  himself  a  party  to  the  at- 
tachment suit,  when  he  has  been  adjudged 
tbe  owner,  be  has  his  action  against  the 
sheriff  for  wrongful  seizure.  »  •  Wap. 
Attachm.  p.  488.  Tbe  supreme  court  of 
Missouri,  in  tbe  case  of  Clark  v.  Brott,  71 
Mo.  478,— a  case  similar  to  the  one  now 
under  consideration,— say :  "It  is  con- 
tended with  plausibiliiy,  by  defendants' 
counsel,  that  Clark,  on  tbe  seizure  of  the 
goods  by  tbe  sheriff,  bad  his  election  to 
sue  in  trespass  or  replevin,  or  to  interplead 
under  tbe  statute;  and  that,  having  elect- 
ed to  proceed  under  the  statute,  and  ob- 
tained a  judgment  in  bis  favor,  be  is  pre- 
cluded from  resorting  to  any  other  rem- 
edy. The  judgment  rendered  was  for  the 
recovery  of  the  property  which  had  been 
sold  under  tbe  order  of  the  court,  and  the 
proceeds  of  sale  were  considerably  less 
than  the  in  voice  price  of  the  goods. "  Held, 
that  "  tbe  recovery  of  judgment  by  an  in- 
terpleader in  attachment  proceedings  will 
be  no  bar  to  an  action  by  tbe  interpleader 
against  the  attaching  officer  for  the 
wrongful  seizure.  These  authorities,  and 
others  furnished  by  the  plaintiff  In  error, 
conclusively  satisfy  us  that  we  should  ad- 
here to  our  opinion. 

(6  Wash.  639) 

STATE  ex  rel.  PETERSON  v.  SUPERIOR 

COURT  OF  PIERCE  COUNTY  et  al. 
(Supreme  Court  of  Washington.  Jan.  31, 1893.) 

Lbvy  op  Attachment  —  Puopbbtt  in  Anothbb 
County  —  Trial  or  Rights  of  Clamant  — 

Vb.nce. 

When  property  is  seized  under  a  writ 
of  attachment  issued  in  a  suit  brought  in  an- 
other county,  and  a  third  person,  claiming  the 
property,  files  with  the  sheriff  the  affidavit  and 
bond  required  in  such  case  by  Code  1881,  c. 
33,  the  statute  provides  that  such  officer  shall 
return  these  papers  to  the  clerk  of  the  county 
where  the  property  was  seized,  and  that  such 
clerk  shall  place  the  cause  for  the  determina- 
tion of  the  rights  of  the  parties  as  to  the  prop- 
erty on  the  trial  docket  of  the  court  of  his 
county  at  the  next  term;  the  person  claiming 
the  property  being  the  plaintiff,  and  the  sheriff 
and  the  plaintiff  in  attachment,  defendants. 
Held,  that  the  provision  requiring  the  trial  of 
the  rights  of  the  parties  in  the  county  in  which 
the  property  was  seized  is  mandatory,  and  a 
writ  of  prohibition  will  issue  if  the  court  of 
another  county  attempts  to  proceed  with  the 
trial. 

Petition  by  the  state  of  Washington,  on 
the  relation  of  J.  S.  Peterson,  against  the 
superior  court  of  Pierce  county  and  oth- 
ers, for  a  writ  to  prohibit  defendant  court 
from  proceeding  with  tbe  trial  of  a  certain 
cause.  Granted. 

Fred  H.  Peterson  and  John  H.  Elder, 
for  relator. 

STILES,  J.  The  relator's  petition 
shows  that  about  June  1, 1MJ0,  one  H.  T. 
Wright  commenced  an  actlou  In  tbe  supe- 
rior court  of  King  county  against  one 
Thomas  Johnson,  which  cause  was  dock- 
eted in  that  court  as  cause  No.  3,904,  and 
a  writ  of  attachment  was  issued  in  the  ac- 
tion, and  directed  to  tbe  sheriff  of  Mason 
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county;  and  on  J  one  15, 1890,  tbe  sheriff 
levied  upon  personal  property  at  Detroit, 
In  Mason  county,  as  the  property  of  tbe 
attachment  debtor,  and  made  bis  return 
accordingly.  A  few  days  later  tbe  relator, 
J.  8.  Peterson,  made  tbe  affidavit  and 
bond  required  of  third  persons  claiming 
property  selied  by  an  officer  under  attach- 
ment, in  compliance  with  chapter  38  of  the 
Code  of  1881.  Relator  appeared  before  tbe 
superior  court  of  Mason  county  at  the 
next  succeeding  session,  in  October,  1800, 
to  make  good  bis  title  to  tbe  property 
claimed  by  blm ;  but  the  case  made  by  the 
affidavit  was  not  npon  tbe  ducket  of  tbat 
court,  nor  could  tbe  affidavit  or  bond  be 
fonnd  among  tbe  records  of  tbe  court. 
The  next  tbat  was  beard  of  tbe  matter 
was  in  May,  1892,  when  relator  was  noti- 
fied hy  counsel  for  tbe  attachment  plain- 
tiff that  tbe  action  based  npon  said  affi- 
davit and  bond  would  be  called  up  for 
final  disposition  in  tbe  superior  court  of 
Pierce  county  on  the  28th  day  of  tbat 
montb.  Relator  thereupon  appeared  in 
tbe  superior  court  of  Pierce  county,  and 
Interposed  a  plea  to  tbe  Jurisdiction  of 
that  court,  on  the  ground  tbat  under  tbe 
statuteit  had  noauthority  to  take  cogni- 
sance of  tbe  issues  raised  by  tbe  affidavit. 
Tbe  court  overruled  tbe  plea,  and  set  tbe 
cause  for  trial,  and  this  proceeding  is 
brought  to  prohibit  tbat  court  from  trying 
the  cause. 

Upon  the  return  to  tbe  alternative  writ 
which  was  heretofore  Issued,  we  find  no 
material  matter  presented,  in  addition  to 
tbat  contained  in  tbe  relator's  petition.  It 
8eemstbataftert.be  plea  to  tbe  Jurisdiction 
had  been  overruled  the  case  was  set  for 
trial,  and  tbe  relator  made  a  motion  for 
continuance,  which  was  granted ;  and  It 
is  claimed  tbat  this  should  be  taken  as  a 
yielding,  on  the  part  of  tbe  relator,  to  the 
Jurisdiction  of  the  court.  It  is  also  main- 
tained that  it  was  the  duty  of  the  relator 
to  move  for  a  transfer  of  the  cause  to 
Mason  county,  hut.  In  the  view  we  take  of 
tbe  matter,  neither  of  these  points  should 
be  allowed  any  force.  Under  the  statute, 
when  the  relator  filed  bis  affidavit  and 
bond  with  the  sheriff,  it  was  tbe  duty  of 
tbe  officer  to  return  these  papers  to  tbe 
clerk  of  tbe  county  in  which  the  property 
was  seised,  and  not  elsewhere.  Tbe  fur- 
ther provisions  of  the  statute  are  tbat  the 
clerk  is  to  place  the  cause  npon  the  trial 
docket  of  the  court  of  his  county  at  tbe 
next  term.  Tbe  person  claitniug  tbe  prop- 
erty is  to  be  plaintiff,  and  the  sheriff  and 
tbe  plaintiff  in  attachment  are  to  be  de- 
fendants. This  is  a  new  and  independent 
action,  and  tbe  provision  of  the  statute 
requiring  the  papers  to  be  filed  in  the 
county  where  the  property  was  seised  is 
equivalent  to  that  clause  of  section  47  of 
tbe  Code  of  1881  which  requires  that  all 
questions  involving  the  right  to  tbe  pos- 
session of,  or  title  to,  any  specific  article 
of  personal  property  shall  be  commenced 
in  the  county  in  wblch  the  subject  of  tho 
action  is  situated.  It  was  held  In  McLeod 
v.  Ellis,  2  Wash.  St.  117,  26  Par.  Rep.  76, 
tbat  the  commencement  of  such  actions  In 
the  county  where  the  property  Is  situated 
la  mandatory,  and  that  if  not  commenced 
In  the  proper  county  tbe  court  acquires  no 


Jurisdiction.  So  in  this  case  we  hold  that 
tbe  superior  court  bad  no  Jurisdiction  of 
tbe  subject-matter  of  this  action,  and  is 
therefore  without  power  to  try  and  deter- 
mine It.  It  follows  tbat  tbe  writ  must  be 
made  peremptory,  and  it  Is  so  ordered. 

ANDERS,  HOYT,  and  SCOTT,  JJ.,  con- 
cur. 


(5  Wash.  521) 
KELLEY  t.  KITSAP  COUNTY  et  si 
(Supreme  Court  of  Washington.  Jan.  17, 189a) 
Makhiage  —  W  hat  Constitutes  —  Cohabitation 
with  Indian  Woman  —  Appeal  bt  Countt— 
Bond. 

L  Laws  1854,  p.  404,  declared  that  no 
marriage  should  be  void  or  voidable  for  want 
of  any  legal  formality,  "if  either  of  the  par- 
ties thereto  believed  it  to  be  a  legal  marriage 
at  the  time."  Laws  1855,  p.  33.  as  amended 
by  Laws  1859,  p.  24,  declared  all  subsequent 
marriages  between  a  white  person  and  an 
Indian  void.  Held  that,  where  an  Indian 
woman  cohabited  for  a  short  time  hi  1866  with 
a  white  man,  on  payment  of  a  few  dollars  by 
him  to  her  relatives,  and  no  marriage  cere- 
mony was  ever  performed,  there  was  no  legal 
marriage,  and  a  child  born  of  such  couple  was 
not  a  lawful  heir  of  its  father.  In  re  Mc- 
Laughlin's Estate,  30  Pac  Rep.  651,  4  Wash. 
570,  followed. 

2.  In  an  action  against  an  individual  and  a 
county,  where  both  give  notice  of  appeal,  the 
fact  that  the  individual  gives  no  appeal  bond 
Is  not  ground  for  a  dismissal  of  the  appeal  by 
the  county. 

Appeal  from  superior  court,  Kitsap 
county;  John  C.  Denney,  Judge. 

Action  by  Charles  Kelley  against  the 
county  of  Kitsap  and  Theodore  William**, 
administrator  of  tbe  estate  of  Michael 
Kelley,  deceased.  Judgment  for  plaintiff. 
Defendants  appeal.  Reversed. 

F.  D.  Fuller,  William  S.  Church,  and 
Rtruve  &  McMicken,  for  appellants.  James 
Hamilton  Lewis  and  J.  B.  Yakey,  for  re- 
spondent. 

SCOTT,  J.  Tbe  respondent  moves  to 
strike  tbe  statement  and  to  dlsrols*  the 
appeal,  because  no  bond  upon  the  ap- 
peal was  given,  and  for  other  reasons 
stated.  The  county  and  said  Williams 
both  gave  a  notice  of  appeal,  but  he  failed 
to  give  a  bond.  Nonels  required  upon  tbe 
part  of  the  county.  The  notices  of  appeal 
were  sufficient  to  give  this  court  Jurisdic- 
tion of  the  cause  for  the  county,  aud  its 
rights  could  not  be  affected  by  the  failure 
of  the  respondent  Williams  to  perfect  tbe 
appeal  upon  his  pare.  In  all  other  re- 
spect* the  cause  was  regularly  appealed, 
and  the  motions  are  denied. 

In  tbe  year  1870  one  Michael  Kelley  died 
in  the  county  of  Kitsap,  territory  (now 
state)  of  Washington,  and  the  defendant, 
Theodore  William*,  administered  bis  es- 
tate. Williams  after  holding  the  estate 
for  about  18  months,  and  searching  for 
bet  finding  uo  heirs,  rendered  a  final  ac- 
count of  bis  trust,  which  was  approved 
by  the  probate  court  of  said  county,  and 
in  1871  he  turned  over  to  said  county  tbe 
sum  of  f 1,850,  the  proceeds  of  said  estate 
remaining  after  tbe  payment  of  Its  debts. 
The  plaintiff  seeks  to  recover  this  money 
from  tbe  defendants  upon  tbe  ground  of 
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his  being  an  heir  to  said  Michael  Kelley,  ! 
deceased.  The  county  uf  Kitsap  admits 
the  possession  of  the  money,  but  by  its 
pleading  puts  upon  the  plaintiff  the  burden 
of  establishing  bis  right  to  the  same;  that 
is,  to  show  himself  to  be  the  child  of  Mi- 
chael Kelley,  deceased,  and  his  lawful  heir. 
Plaintiff  contends  that  his  mother,  an 
Indian  woman,  who  was  at  some  time 
known  as  Julia,  or  Julia  Descartes,  was 
the  wife  of  said  Michael  Kelley,  and  that 
said  Michael  Kelley  was  his  father;  and 
that  be  was  born  at  Port  Orchard, in  said 
county,  about  the  month  of  March,  1807, 
while  the  relation  of  husband  and  wife  ex- 
isted between  said  Kelley  and  said  Indian 
woman,  claiming  that  his  mother  and  said 
Kelley  were  married  on  or  about  the  15th 
day  of  January,  1865,  In  said  county,  by 
duly  consenting  to  be  husband  and  wife, 
and  that,  after  so  consenting,  they  did  co- 
habit andlivo  together  as  such  agreed  hus- 
band and  wife.  There  is  no  claim  that 
any  marriage  ceremony  was  ever  per- 
formed for  tbe  parties.  It  is  admitted 
that  said  Indian  woman  died  at  Port 
Madison,  In  said  county,  on  or  about 
May  1,  1887.  There  is  no  claim  that  plain- 
tiff was  the  Illegitimate  child  of  said  Kel- 
ley, and  that  Kelley  ever  acknowledged 
himself  in  writing,  signed  in  the  presence 
of  a  competent  witness,  to  be  the  father  of 
the  plaintiff.  A  trial  by  jury  was  had, 
which  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff. 

In  Be  McLaughlin's  Estate,  4  Wash. 
570,  30  Pac.  Bep.  651,  this  court,  in  consid- 
ering the  legislative  enactments  there  in- 
volved, held  that  marriages  as  at  tbecom- 
mon  law  were  not  valid  here;  and  the 
statutes  in  force  when  It  is  claimed  the 
marriage  here  in  question  took  place  are 
sufficiently  similar  to  tbe  statutes  consid- 
ered in  the  McLaughlin  Case  to  bring 
this  action  within  the  holding  there. 
SeeSp.  Laws  1854.  p.  404;  Sp.  Laws  1855, 
p.  33;  Sp.  Laws  1859,  p.  24.*  No  proof  was 
made  as  to  what  ceremonies  were  resorted 
to  by  tbe  tribe  of  Indians  to  which  this 
woman  belonged  in  marriages  among 
themselves,  and  there  is  no  question  here 
of  recognizing  or  repudiating  a  marriage 
which,  according  to  their  customs,  they 
recognized  as  valid.  A  good  deal  of  testi- 
mony was  introduced  as  to  the  way  In- 
dian women  were  procured  by  white  men, 
in  which  there  was  no  substantial  con- 
flict. In  such  Instances  a  payment  of 
money  was  usually  made  to  her  relatives, 
varying  in  prices  from  a  very  few  to  sev- 
eral hundred  dollars  in  some  cases.   If  she 


'Laws  1854,  p.  404,  declares  certain  marriages 
void,  and  provide  that  all  children  born  of 
such  void  marriages,  "and  all  children  born  of 
persons  *  *  *  cohabiting  together  as  man 
and*  wife,  and  all  children  born  out  of  wedlock, 
whose  parents  shall  intermarry,  shall  for  all 
purposes  be  legitimate."  Clergymen  and  cer- 
tain officials  are  empowered  to  perform  the 
marriage  ceremony,  and  parties  may  also 
marry  under  the  rules  of  the  Society  of 
Friends,  no  marriage  to  be  void  or  voidable  for 
want  of  any  legal  formality  "if  either  of  the 
parties  thereto  believed  it  to  be  a  legal  marriage 
at  the  time."  Laws  1855,  p.  33,  as  amended  by 
Laws  1859,  p.  24,  declared  all  subsequent  mar- 
riages between  a  white  person  and  an  Indian 


left  blm  without  cause,  the  Indians  would 
return  tbe  money.  If  be  sent  her  away, 
or  left  her,  they  would  not  return  it,  un- 
less he  could  show  a  satisfactory  reason 
therefor.  As  to  what  were  considered 
sufficient  reasons  we  are  not  Informed  by 
the  testimony;  but  it  is  clearly  apparent 
that  white  men  bad  no  difficulty  in  ob- 
taining Indian  women  to  live  with  them 
by  paying  money  to  her  relatives,  and 
that  the  practice  was  a  somewhat  com- 
mon one  in  the  earlier  history  of  the  ter- 
ritory. Tbe  relation  thus  instituted  could 
be  abandoned  by  either  at  pleasure,  and 
in  most  cases  it  was  sooner  or  later  abro- 
gated by  the  act  of  tbe  parties.  In  some 
instances,  however,  the  parties  continued 
to  live  together,  and  were  subsequently 
formally  married  to  each  other.  The  tes- 
timony in  this  instance  shows  that  said 
Michael  Kelley  obtained  this  woman  by 
paying  two  or  three  dollars  in  silver  to 
her  sisters;  that  they  lived  together  a 
short  time,  and  that  she  left  him,  she  being 
at  tbe  time  pregnant,  and  that  tbe  plain- 
tiff was  the  issue.  All  of  the  testimony  in 
relation  to  these  parties  agreeing  to  live 
together,  and  their  cohabitation,  was  ob- 
jected to  by  the  defendants,  and  it  should 
have  been  ruled  out  under  tbe  circumstan- 
ces. Such  arrangements  could  hardly 
amount  to  marriages  under  any  law.  Re- 
versed and  remanded,  with  instructions 
to  dismiss  tbe  action. 

DUNBAR.  C.  J.,  and  HOYT,  STILES, 
and  ANDERS,  J  J.,  concur. 

(5  Wash.  589) 
GRIPPIN  v.  BENHAM.* 
(Supreme  Court  of  Washington.   Jan.  24, 1893.) 
Assignment  —  Undivided  Interest  in  Contract 
— Communitt  Property  —  Estoppel— Allega- 
tions in  Former  Suit. 

1.  Objections  to  an  assignment  by  a  joint 
creditor  of  his  undivided  interest  in  an  entire 
contract  for  the  payment  of  money  can  be 
made  only  by  the  debtor. 

2.  In  an  action  on  a  note  defendant  alleged 
that  she  had  paid  the  note  by  orally  assigning 
to  plaintiff  her  equity  in  certain  land,  and  what 
was  due  under  a  sale  she  had  made  to  M.  of 
the  equity.  It  appeared  that  after  the  alleged 
assignment  defendant  commenced  an  action 
against  M.  to  foreclose  the  contract  of  sale  to 
him.  Held,  that  defendant  could  explain  her 
allegations  of  title  in  the  former  suit,  and 
show  that  it  was  really  brought  at  the  instiga- 
tion of  plaintiff. 

3.  The  fact  that  the  real  estate  represented 
in  a  contract  of  sale  is  community  property  does 
not  render  invalid  an  assignment  by  the  wife 
of  a  claim  relative  thereto. 

Appeal  from  superior  court,  Spokane 
county;  James  Z.  Moore,  Judge. 

Suit  by  Frank  L.  Grippin  against  Melln- 
da  C.  Benham  to  recover  $1,200  loaned  by 
plaintiff  to  defendant.  Defendant  pleaded 
payment,  saying  that  at  the  time  the 
debt  became  due  there  was  owing  her 
from  oneOtto Myers  on  a  certain  contract 
for  tbe  purchase  of  land  f  1,157.81,  which 
demand,  and  all  her  interest  in  said  land, 
being  an  equity  by  virtue  of  a  contract  to 
purchase  tbe  same  of  one  Kingman,  she 
sold,  assigned,  and  transferred  to  plain- 
tiff, together  with  $55.50  in  cash,  in  full 
1  Rehearing  denied. 
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satisfaction  and  discharge  of  her  Indebted- 
ness. Judgment  for  plaintiff.  Defendant 
appeals.  Reversed. 

Prather  &  Dawson  and  Turner.  Graves 
&  McKinstry,  for  appellant.  Felghan, 
Wells  &  Herman,  for  respondent. 

DUNBAR,  0.  J.  ^The  questions  Involved 
in  this  case  are:  First.  Can  a  Joint  cred- 
itor assign  bis  undivided  interest  in  an  en- 
tire contract  for  the  payment  of  money? 
Second.  Can  appellant's  claim  in  this  case 
be  assigned  excepting  in  writing?  Third. 
Are  the  allegations  of  title  in  the  former 
suit  against  Myers  conclusive?  Fourth. 
Does  the  fact  that  real  estate  represented 
In  the  contract  is  community  property 
render  the  assignment  of  a  claim  by  the 
wife  void  ? 

As  to  the  first  proposition,  the  reason  of 
the  rule  that  there  cannot  be  a  partial  as- 
signment of  an  entire  contract,  or,  in  oth- 
er words,  an  assignment  of  an  undivided 
interest,  is  that  the  debtor  shall  not  be 
harassed  with  a  multiplicity  of  settle- 
ments, and  that  he  has  a  right  to  stand 
on  his  contract  as  an  entirety;  and,  as 
said  in  Gibson  v.  Cooke,  20  Pick.  15 :  "  The 
debtor  is  not  to  have  his  responsibilities 
so  far  varied  from  the  terms  of  his  original 
contract  as  to  subject  him  to  distinct  de- 
mands on  the  part  of  several  persons, 
when  his  contract  is  one  and  entire.*  Of 
course.  If  a  creditor  cannot  divide  the  con- 
tract, by  parity  of  reasoning,  he  cannot  by 
assignment  enable  others  to  do  so  against 
the  debtor's  will;  but  none  of  the  cases 
hold  that  the  debtor  cannot  consent  to 
the  assignment.  It  is  simply  a  right  that 
he  has  to  stand  upon  bis  contract;  and, 
under  the  rule  laid  down  in  Marziou  v. 
Ploche,  8  Cal.  522,  the  objection  can  only 
be  made  by  the  debtor.  The  court  in  that 
case,  on  page  536,  says:  "The  creditor  has 
not  the  right  to  assign  the  debt  in  parcels, 
and  thus,  by  splitting  up  the  cause  of  ac- 
tion, subject  bis  debtor  to  the  costK  and 
expenses  of  more  suits  than  the  parties 
originally  contemplated.  But  when  the 
debtor  himself  does  not  object,  no  other 
party  can  object  for  him."  But  In  this 
case,  under  no  circumstances  can  It  be 
held  void.  The  debtor  has  not  objected. 
Under  the  testimony  attempted  to  be  in- 
troduced the  respondent  did  not  object, 
but,  on  theother  band,  ratified  the  assign- 
ment. And  in  fact  there  is  no  question  of 
divisibility  the  debtor  could  have  objected 
to.becausethe  parties  to  the  contract  bad 
assigned  their  interest  to  the  respondent, 
and  she  was  tbe  owner  of  the  entire  inter- 
est. 

Statutes  of  fraud  do  not  figure  in  tbe 
case,  for  it  was  an  executed  contract,  and 
all  the  transactions  had  been  fully  ratified 
by  respondent,  if  the  testimony  offered 
was  true.  The  testimony  tending  to  show 
execution  and  ratification  ought  to  have 
been  submitted  to  the  jury,  so  that  they 
could  have  passed  upon  those  questions. 
And  if  tbe  testimony  had  shown  that  the 
contract  was  executed.it  would  also  have 
disposed  of  tbe  second  objection  that  the 
contract  fell  within  the  statute  of  frauds, 
because  it  wan  not  in  writing. 

The  court  also  erred,  we  think,  in  not 


allowing  appellant  to  explain  how  she  be- 
came a  party  to  the  former  suit.  If  this 
had  been  a  suit  between  the  same  parties, 
of  course,  under  the  general  rule,  she  would 
have  been  bound  by  her  declare tions  in 
tbe  former  suit,  but  such  is  not  the  case 
here.  She  had  a  right  to  show,  if  such 
was  the  fact,  that  the  suit  was  really 
brought  In  the  interest  and  at  tbe  instiga- 
tion of  the  respondent,  and,  If  that  fact 
were  established,  it  would  estop  the  re- 
spondent instead  of  the  appellant. 

So  far  as  the  last  proposition  is  con- 
cerned, vis.  the  question  of  community  In- 
terest, this  court  disposed  of  that  objec- 
tion adversely  to  the  respondent's  conten- 
tion in  Colcord  v.  Leddy,  (Wash.)  31  Pac. 
Rep.  820,  and  in  Hunt  v.  Stearns.  Id.  468. 

The  testimony  concerning  the  payment 
of  this  note  by  assignment  of  the  Myera 
contract,  which  was  withdrawn  from  the 
jury  by  the  Instructions  of  the  court, 
ought  to  have  been  admitted,  and  if  the 
jury  believed  from  the  testimony  that  tbe 
appellant  offered  and  respondent  accepted 
such  contract  in  part  or  whole  payment 
of  tbe  note,  and  that  the  note  was  deliv- 
ered up  to  appellant  with  the  understand- 
ing between  tbe  parties  that  it  was  paid, 
then,  In  the  absence  of  any  fraud  on  tbe 
part  of  the  appellant  which  would  vitiate 
the  settlement,  tbe  appellant  would  be 
entitled  to  a  verdict  at  tbe  bands  of  tbe 
jury.  Tbe  whole  testimony  should  have 
been  submitted  to  the  jury  for  tbelr  deter- 
mination. The  judgment  mu«t  be  re- 
versed, and  the  cause  remanded  to  the 
lower  court,  with  instructions  to  grant  a 
new  trial. 

HOYT.  SCOTT,  STILES,  and  ANDERS, 
J  J.,  concur. 


(97  Cal.  496) 
GRANT  v.  BERONIO.    (No.  19,07a) 
(Supreme  Court  of  California.    March  0, 1893.) 
specific  psbfokm ahcb— dbckbb  —  const ruction 
of  Contract. 

1.  Where  defendant  agrees  to  convey  to 
plaintiff  certain  land,  free  of  incumbrances,  up- 
on payment  of  the  price,  and,  upon  tender  of 
such  price,  refuses  to  execute  a  conveyance, 
the  court,  in  nn  action  for  specific  performance, 
upon  ascertaining  the  amount  of  such  incum- 
brances, and  that  they  can  be  discharged  by 
mere  payment  thereof,  may  order  defendant  to 
execute  a  conveyance  to  plaintiff,  may  cause 
the  purchase  money  to  be  brought  into  court, 
and  may  direct  its  payment  to  the  holders  of 
the  incumbrances,  instead  of  to  defendant, 
even  though  such  holders  are  not  before  the 
court;  it  appearing  that  the  incumbrances 
cover  the  whole  amount  of  the  purchase  money. 

2.  Where  defendant  agreed  to  convey  to 

Slaintiff  certain  land  upon  the  payment  of  the 
alance  of  the  purchase  price,  a  provision  in 
the  agreement  that,  in  case  of  failure  to  make 
the  conveyance,  the  money  paid  at  the  making 
of  the  agreement  was  to  be  returned  to  plain- 
tiff, does  not  give  defendant  the  option  of  con- 
veying or  not. 

8.  Where  defendant  agrees  to  convey  to 
plaintiff  certain  land,  which  agreement  recites 
the  receipt  of  $1,000,  the  acceptance  by  defend- 
ant of  $750  in  lieu  of  the  $1,000  is  not  incon- 
sistent with  or  contradictory  to  the  acknowl- 
edgment of  the  receipt  of  the  $1,000,  it  appear- 
ing that  the  difference  between  the  sums  was 
for  commissions  for  the  sale  of  the  premises 
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.igreed  upon  between  defendant  and  the  broker 
who  effected  the  Bale. 

4.  Where  defendant  agrees  to  convey  to 
plaintiff  certain  lands  free  of  incumbrances,  and 
plaintiff,  in  part  payment,  gives  defendant  an 
order  payable  at  the  delivery  of  the  deed,  the 
court,  in  an  action  for  specific  performance, 
may  direct  the  payment  of  this  order  to  the 
discharge  of  the  incumbrances  upon  the  land. 

Department  1.  Appeal  from  superior 
eourt,  Ventura  county;  W.  B.  Cope, 
Judge. 

Action  by  one  Grant  against  one  Beronio 
for  tbe  specific  performance  of  an  agree- 
ment to  convey  land:  From  a  Judgment 
for  plaintiff, defendant  appeals.  Affirmed. 

W.  H.  Wilde,  for  appellant.  E.  8.  Hall 
and  J.  Hamer,  for  respondent. 

HARRISON,  J.  Action  for  specific  per- 
formance. The  plaintiff  bad  Judgment  in 
the  conrt  below,  and  the  defendant  has 
appealed  upon  tbe  Judgment  roll  alone, 
without  any  bill  of  exceptions.  The  court 
finds  that  the  defendant  made  an  agree- 
ment with  the  plaintiff  for  the  sale  and 
conveyance  to  him  of  a  parcel  of  land,  of 
which  be  was  tbe  owner,  in  tbe  town  of 
San  Buenaventura,  for  tbe  sum  of  96,500, 
of  wblch  he  acknowledged  in  thu  agree- 
ment that  he  had  received  $1,000,  and  the 
remaining  $4,500  was  to  be  paid  on  deliv- 
ery of  a  deed  free  of  Incumbrances  within 
60  days  thereafter;  and  the  defendant 
agreed  that,  upon  receiving  such  payment, 
be  would  execute  to  tbe  plaintiff  a  good 
and  sufficient  deed  conveying  tbe  title  to 
said  premises.  The  agreement  contained 
the  clause:  "In  case  failure  to  make  deed, 
money  paid  to  be  returned."  On  thesame 
day  with  the  execution  of  the  agreement, 
tbe  plaintiff  gave  to  the  defendant  an  or- 
der upon  certain  bankers  in  San  Buenaven- 
tura for  the  sum  of  $725,  to  be  paid  when 
be  should  deliver  tbe  deed  for  said  prem- 
ises, wblcb  tbe  conrt  finds  was  accepted 
byblmin  lieu  of  the  cash  payment  of  $  1,000 
provided  by  the  agreement,  the  difference 
between  the  two  suras  being  for  certain 
commissions  for  the  sale  of  the  premises 
agreed  upon  between  the  defendant  and 
the  broker  who  had  effected  the  sale.  At 
tbe  date  of  the  execution  of  the  agree- 
ment there  were  two  mortgages  upon  the 
property  that  had  been  executed  by  the 
defendant,  bnt  the  debts  secured  thereby 
werematnreand  payable.  Thecourtflnds 
that  the  provision  in  the  agreement  giv- 
ing 60  days  to  complete  the  transaction 
was  to  enable  the  defendant  to  procure  a 
release  of  the  premises  from  tbe  mort- 
gage liens,  and  that  although  those  liens 
exceeded  in  amount  the  purchase  price  of 
tbe  property,  yet  there  was  more  than 
enough  to  satisfy  tbe  first  mortgage,  and 
that  the  holder  of  the  second  mortgage 
was  willing  to  accept  tbe  sum  that  would 
remain  out  of  the  purchase  money  after 
deducting  certain  Items  therefrom  to 
which  tbe  plaintiff  is  entitled,  and  to  re- 
lease the  property  therefrom;  and  that 
prior  to  tbe  expiration  of  the  00  days,  and 
ever  since,  the  defendant  had  been  able 
out  of  said  purchase  money  to  procure 
said  releases,  and  convey  the  premises  In 
accordance  with  the  terms  of  the  sale. 
On  the  day  before  tbe  expiration  of  the  60 
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days  the  plaintiff  tendered  to  tbe  defend- 
ant the  said  sum  of  34,000,  together  with 
a  deed  for  tbe  premises  prepared  for  execu- 
tion, and  demanded  of  him  tbat  be  accept 
tbe  motley  and  execute  the  deed,  and, 
upon  the  defendant's  refusing  to  comply 
with  said  demand,  tbis  action  was 
brought.  The  court  rendered  judgment 
tbat  plaintiff  should  pay  the  $4,500  to  a 
commissioner  appointed  by  It  for  that 
purpose;  and  tbat  tbe  defendant  should 
deliver  to  tbe  said  commissioner  his  deed 
to  tbe  plaintiff  conveying  the  premises; 
and  that  the  said  commissioner,  out  of 
the  moneys  received  by  him,  should  pay 
off  tbe  first  mortgage  lien  thereon,  and 
certain  other  charges  in  favorof  the  plain- 
tiff, and  pay  tbe  remaining  moneys  to  the 
holder  of  the  second  mortgage,. and  cause 
the  said  mortgage  to  be  discharged  of  rec- 
ord. 

In  an  action  for  the  specific  performance 
of  an  agreement  to  convey  land,  a  'court 
of  equity  bas  power  by  its  decree,  as 
against  the  parties  who  are  before  It,  to 
enforce  all  the  terms  of  the  agreement.  If 
the  vendor's  agreement  is  that  his  con- 
veyance shall  transfer  the  title  free  of  in- 
cumbrances, the  court  can  direct  the  ap- 
plication of  tbe  purchase  money  to  the 
satisfaction  of  those  incumbrances,  and 
for  that  purpose  can  cause  tbe  money  to 
be  brought  into  court  and  disbursed  un- 
der its  direction.  If  the  holders  of  those 
Incumbrances  are  before  tbe  court,  tbey 
will  be  bound  by  the  direction  of  the 
court,  and  their  claims  would  be  satisfied 
by  a  satisfaction  of  tbe  Judgment.  If  tbe 
amount  of  tbe  Incumbrances  is  ascer- 
tained, and  the  court  finds  tbat  the  liens 
therefor  can  be  discharged  by  mere  pay- 
ment thereof,  it  can  direct  that  tbe  pay- 
ment be  made  directly  to  the  holders  of 
the  incumbrances,  even  though  tbey  be 
not  before  the  court,  Instead  of  to  the 
vendor.  So  long  as  the  vendor  incurs  no 
liability,  and  Is  freed  from  any  personal 
claim  for  the  amount  of  the  incumbrances, 
be  will  not  be  heard  to  object  to  the  ap- 
plication of  the  purchase  money  for  the 
purpose  of  making  good  his  agreement 
with  the  vendee.  The  agreement  be- 
tween the  parties  hereto  was  an  uncondi- 
tional contract  on  the  part  of  tbe  defend- 
ant to  convey  the  land  to  the  plaintiff  up- 
on his  complying  with  its  terms.  The 
provision  therein  that,  in  cas*  of  failure  to 
make  the  deed,  the  money  was  to  be  re- 
turned, was  for  the  benefit  of  the  pur- 
chaser alone,  and  did  not  give  to  the  ven- 
dor the  option  of  conveying  the  lot  or  not, 
as  he  might  choose.  He  could  not  refuse 
to  make  the  deed,  and  thus,  by  bis  own 
act,  against  the  will  of  tbe  purchaser,  re- 
lieve himself  of  bis  obligation  to  convey. 
Newton  v.  Hull,  90  Cal.  4«7,  27  Pac.  Rep. 
429.  Nor  was  the  right  to  receive  the 
money  that  he  bad  paid  the  only  right 
wblcb  the  purchaser  acquired  by  the  con- 
tract. He  bad  also  the  right  to  an  en- 
forcement of  the  vendor's  agreement  to 
make  him  a  conveyance  of  the  laud,  and, 
if  he  was  willing  to  accept  a  conveyance 
in  satisfaction  of  tbat  obligation,  it  was 
not  for  the  vendor  to"  object  that  there 
were  incumbrances  upon  the  land  or  de- 
fects in  the  title. 
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The  acceptance  by  the  defendant  of  the 
order  for  $725,  in  lien  of  tbe  cash  payment 
of  $1,000,  may  be  regarded  as  a  contem- 
poraneous agreement  between  tbe  parties 
In  modification  of  tbe  price  to  be  received 
for  tbe  conveyance,  and  it  is  not  inconsist- 
ent with  or  contradictory  to  the  acknowl- 
edgnxnt  in  the  agreement  that  $ 1,000  of 
*he  purchase  price  had  been  received  by 
tbe  defendant.  See  McCroskey  v.  Ladd, 
96  Cal.  458,  31  Pac.  Rep.  558.  Tbe  defend- 
ant cannot  object  to  tbe  application  of 
tbe  money  to  be  obtained  upon  this  order 
in  satisfaction  of  the  liens  upon  the  land 
which  be  had  created.  He  accepted  the 
order  in  lieu  of  the  cash  payment  of  f 1,000, 
and  Is  bound  by  its  terms.  Ab  the  order  is 
in  terms  made  payable  when  he  should  de- 
liver a  deed  wbicn  should  convey  tbe  land 
free  of  all  incumbrances,  he  cannot  now 
object  to  tbe  direction  of  the  court  that  it 
be  so  applied  that  tbe  deed  which  be 
makes  shall  be  in  compliance  with  his 
agreement.   Tbe  judgment  is  affirmed. 

We  concur:  GAROUTTE,  J.;  PATER- 
SON,  J. 


(97  CM.  42») 

KENNEDY,  City  Treasurer,  v.  MILLER, 
County  Treasurer,  et  al.   (No.  19,032.) 

(Supreme  Court  of  California.   March  2,  1893.) 

School  Fund— Custody— Citt  Distbicts. 

Const,  art.  9,  directs  the  establishment 
by  the  legislature  of  a  common-school  system, 
and  a  fund  to  be  inviolably  appropriated  to  its 
support.  Pol.  Code.  §  1576,  declares  that  ev- 
ery city  forms  a  school  district,  unless  subdi- 
vided, etc.  Section  1616  declares  that  boards 
of  education  shall  be  elected  in  cities  under  the 
provisions  of  the  laws  governing  such  cities, 
and  that  their  powers  and  duties  shall  be  as 
prescribed  in  such  laws,  except  as  otherwise 
provided.  Section  1617  confers  substantially 
the  same  powers  and  duties  on  boards  of  edu- 
cation as  on  the  trustees  of  districts,  among 
which  is  the  duty  to  pay  all  moneys  collected 
for  school  purposes  into  the  county  treasury, 
to  be  placed  to  the  credit  of  the  special  fund 
of  their  district.  Section  1532  requires  the 
state  superintendent  to  apportion  the  school 
money  to  the  several  counties,  and  to  draw  his 
order  on  the  comptroller,  in  favor  of  each  coun- 

S treasurer,  for  the  moneys  appropriated  to 
e  county.  Section  1543  requires  the  county 
superintendent  to  apportion  the  school  moneys 
of  the  county  to  each  district,  and,  on  the  order 
of  the  board  of  trustees  or  board  of  education, 
to  draw  his  requisition  on  the  county  auditor 
for  all  necessary  expenses  against  the  school 
fund  of  any  city  or  district,  and  on  the  receipt 
of  such  requisition  the  auditor  shall  draw  his 
warrant  on  the  county  treasurer.  Sections 
1817-1820,  for  the  purpose  of  raising  money  ad- 
ditional to  that  provided  by  the  state  fund,  di- 
rects the  county  superintendent  to  furnish  the 
supervisors,  each  year,  an  estimate  of  the 
amount  needed,  which  is  to  be  levied  uniformly 
on  all  property  in  the  county,  and  paid  out  of 
the  county  treasury.  Held,  that  all  moneys  ap- 
portioned from  the  school  fund,  as  well  as  those 
raised  by  a  levy  on  the  taxable  property  of  a 
city,  are  to  remain  in  the  county  treasury  until 
withdrawn  under  requisition  of  the  county  su- 
perintendent, and  are  not  subject  to  call  by 
the  city  for  deposit  in  the  city  treasury. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  W.  L.  Pierce, 
Judge. 


Action  by  Kennedy,  city  treasurer  of  the 
city  of  San  Diego,  against  Miller  and  anoth- 
er, as  county  treasurer  and  auditor,  to 
obtain  custody  of  funds  apportioned  for 
school  purposes.  Judgment  fur  defend- 
ants.  Plaintiff  appeals.  Affirmed. 

William  H.  Fuller,  for  appellant.  John- 
stou  &  Jones  and  Parrisb,  MosBbolder  & 
Lewis,  (J.  E.  Deakin,  of  counsel,)  for  re- 
spondents. 

HARRISON,  J.  Tbe  charter  of  the  city 
of  San  Diego  was  framed  by  a  board  of 
freeholders  chosen  therefor,  and  having 
been  adopted  by  the  electors  of  the  city, 
and  approved  by  botb  bouses  of  tbe  legis- 
lature, (St.  1889,  p.  648,)  went  into  effect 
on  tbe  first  Monday  of  May,  1889.  Article 
7  of  tbe  charter  Is  entitled  "  Educational 
Department,"  and  provides  for  a  board  of 
education,  with  certain  designated  powers 
and  duties.  Section  6  of  this  article  pro- 
vides for  a  public  school  fond  of  the  city, 
to  consist  of  "all  moneys  received  from  tbe 
city,  connty,  and  state  school  funds,  of 
all  moneys  arising  from  taxes  which  shall 
be  levied  by  the  common  council  for  school 
purposes,"  and  certain  other  moneys; 
and  further  provides  that  "all  moneys  of 
this  fund  shall  be  deposited  with  the  city 
treasurer,  and  the  same  shall  be  drawn 
only  by  a  warrant  signed  by  tbe  president 
and  clerk  of  the  board,  and  duly  audited 
by  tbe  auditor."  Section  16  requires  that 
tbe  board  of  education  "shall  report  to 
the  common  council,  before  tbe  annual 
tax  levy  be  made,  the  amonnt  necessary 
to  carry  on  the  public  schools  for  the  next 
school  year,  and  thereupon  the  common 
council  shall  levy  a  rate  of  tax  for  school 
purposes,  *  *  *  and  such  tax  shall  be  in 
addition  to  all  other  amounts  levied  for 
city  purposes. "  The  plaintiff  hereiu  is  the 
city  treasurer  of  the  city  of  San  Diego, 
and  alleges  that  certain  moneys  in  tbe  cus- 
tody of  tbe  county  treasurer  have  been 
apportioned  by  the  county  superintendent 
of  schoola  to  the  school  district  of  tbe  city 
of  San  Diego,  a  portion  of  whicb  were  de- 
rived from  the  public  school  fund,  and  a 
portion  from  a  tax  upon  the  taxable  prop- 
erty of  tbe  city  of  San  Diego  levied  by  the 
board  of  supervisors,  in  pursuance  of  au 
estimate  made  by  the  city  board  of  educa- 
tion ;  and  be  seeks  by  this  proceeding  to 
compel  the  defendants,  as  auditor  and 
treasurer  of  the  county  of  San  Diego,  to 
deposit  theae  moneys,  with  him,  as  tbe 
treasurer  of  tbe  city  of  San  Diego. 

Article  9  of  tbe  constitution  makes  edu- 
cation, and  the  management  and  control 
of  tbe  public  schools,  a  matter  of  state 
care  and  supervision.  The  election  of  a 
state  superintendent  of  public  instruction, 
and  of  a  county  superintendent  of  schools 
for  each  county,  is  therein  authorized; 
and  a  public  fund  for  tbe  support  of 
schools  is  provided,  which,  it  is .  declared 
in  section  4,  "shall  be  inviolably  appropri- 
ated to  the  support  of  common  schools 
throughout  the  state,"  and,  In  sections, 
that  the  revenue  from  this  fund,  as  well  as 
from  the  state  school  tax,  "shall  be  ap- 
plied exclusively  to  the  support  of  primary 
and  grammar  schools;"  and  in  section  8 
it  is  further  declared  that  no  public  money 
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"shall  ever  be  appropriated  for  the  sup- 
port of  any  school  not  under  the  exclusive 
control  of  the  officers  of  the  public  schools. " 
The  legislature  is  directed,  in  section  5,  to 
provide  for"  a  system  of  common  schools ; " 
and  section  6  declares  that  "the  public 
school  system  shall  include  primary  and 
grammar  schools,  and  such  other  [of  cer- 
tain designated]  schools  as  may  be  estab- 
lished by  the  legislature,  or  by  municipal 
or  district  authority."  The  term  "sys- 
tem," itself,  imports  a  unity  of  purpose, 
as  well  as  an  eutirety  of  operation ;  and 
the  direction  to  the  legislature  to  provide 
"a"  system  of  common  schools  means  ono 
system,  which  shall  be  applicable  to  all 
the  common  schools  within  the  state.  In 
pursuance  of  this  direction  the  legislature 
has  enacted  chapter  3,  tit.  3,  pt.  3,  of  the 
Political  Code,  wherein  the  system  out- 
lined in  the  constitution  is  amplified,  and 
provision  made  for  the  organization  of 
school  districts,  and  the  election  of  the 
officers  thereof,  as  well  as  of  the  officers 
authorized  by  the  constitution,  and  defin- 
ing their  powers  and  duties,  and  also  pro- 
viding for  the  proper  application  of  the 
revenue  from  the  state  school  fund,  and  for 
the  raising  of  additional  money,  by  taxa- 
tion, for  the  support  of  the  common 
schools. 

Section  1576  of  the  Political  Code  declares 
that  "every  county,  city,  or  incorporated 
town,  unless  subdivided  by  the  legislative 
authority  thereof. forms  a  school  district." 
By  virtue  of  this  legislative  authority, 
each  school  district  becomes  a  public  cor- 
poration. (Estate  of  Bulmer,  59  Cal.  131; 
Hughes  v.  Ewlng.  93  Cal.  414,  28  Pac.  Rep. 
1067;)  and  its  functions  and  powers  as 
such  corporation  are  those  which  are  giv- 
en to  it  by  the  act  under  which  it  is  creat- 
ed. The  legislative  declaration  that  every 
.'ncorporated  city  is  a  school  dietrict  does 
not  import  into  the  organization  of  the 
school  district  any  of  the  provisions  of  the 
city  charter,  or  limit  the  powers  and  func- 
tions which, as  a  school  district,  it  has,  by 
virtue  of  the  Political  Code.  The  city  is  a 
corporation  distinct  from  that  of  the 
school  district,  even  though  both  are  des- 
ignated by  the  same  name,  and  embrace 
the  same  territory.  The  one  derives  its 
authority  directly  from  the  legislature, 
through  the  general  law  providing  for  the 
establishment  of  schools  throughout  the 
state,  while  the  authority  of  the  other  is 
found  in  the  charter  under  which  it  is  or- 
ganized; and,  even  though  the  charter 
may  purport  to  define  the  powers  and  du- 
ties of  its  municipal  officers  in  reference  to 
the  public  schools  in  the  same  language  as 
has  the  legislature  in  the  Political  Code, 
yet  these  powers  and  duties  are  referable 
to  the  legislative  authority,  and  not  to  the 
charter.  The  constitution  and  laws  of 
this  state  recognize  three  classes  of  cities : 
Those  which  are  organized  under  the  pro- 
visions of  the  general  law  authorizing 
municipal  incorporations;  those  whose 
charters  have  been  framed  by  a  board  of 
freeholders  chosen  tor  that  purpose  by  the 
city  itself;  and  those  which  were  organ 
ised  prior  to  the  adoption  of  the  constitu- 
tion, but  have  not  chosen  to  change  their 
form  of  organization.  The  legislature  is. 
by  the  constitution,  not  only  prohibited 


from  creating  a  municipal  corporation  by 
special  law,  but  it  has  also  been  prohibit- 
ed from  passing  any  local  or  special  laws 
with  reference  to  the  powers  or  duties  of 
municipal  officers,  or  of  any  matter  relat- 
ing to  municipal  government.  In  all  mat- 
ters, however,  which  may  affect  the  state 
at  large,  or  whenever  any  legislation  is,  in 
its  judgment,  appropriate  for  all  parts  of 
the  state,  it  possesses  all  the  legislative 
power  of  the  state  that  has  not  been  spe- 
cifically denied  to  it;  and,  upon  whatever 
subjects  its  power  to  pass  a  general  law 
exists,  such  general  law  must  be  the  con- 
trolling rule  of  action  in  all  parts  of  the 
state,  and  over  all  its  citizens.  The  con- 
stitution does  not  purport,  of  itself,  to 
affect  the  organization  or  any  city  which 
had  been  previously  incorporated,  or  to 
give  to  the  legislature  any  power  to  affect 
its  organization,  except  with  its  consent; 
but  it  gives  to  the  legislature  the  right  to 
pass  general  laws  which  shall  be  applica- 
ble to  all  cities  within  the  state,  by  de- 
claring (article  11,  §  6)  that  "cities  or 
towns  heretofore  or  hereafter  organized, 
and  all  charters  thereof  framed  or  adopted 
by  authoricy  of  this  constitution,  shall  be 
subject  to,  and  controlled  by,  general 
laws." 

Section  1616  of  the  Political  Code  de- 
clares that  "boards  of  education  are  elect- 
ed in  cities  under  the  provisions  of  the 
laws  governing  such  cities,  aud  their  pow- 
ers and  duties  are  as  prescribed  in  such 
laws,  except  as  otherwise  in  this  chapter 
provided;"  and,  in  the  municipal  govern- 
ment act,  provision  has  been  made  for 
boards  of  education  in  cities  that  may  be 
organized  under  that  act.  By  the  expres- 
sion, "the  laws  governing  such  cities,  "is 
meant  the  charter  of  the  city,  or  the  pow- 
er under  which  the  city  acts  and  exercises 
its  authority,  whether  such  power  besuch 
as  was  originally  conferred  by  special  char- 
ter prior  to  the  adoption  of  the  present 
constitution,  or  such  as  has  been  conferred 
by  the  general  law  providing  for  the  or- 
ganization of  cities,  and  accepted  by  the 
city,  or  such  as  is  embraced  In  a  charter 
framed  by  freeholders  of  its  own  selection, 
and  ratified  by  the  legislature.  The 
"boards  of  education"  thus  provided  for 
in  cities  is  but  another  term  for  the 
"boards  of  trustees, "to  which  the  control 
of  school  districts  has  been  given;  and  by 
section  1617  the  same  powers  are  conferred 
upon  each,  except  in  certain  enumerated 
instances.  It  is  unnecessary  to  determine 
whether  it  Is  competent  for  the  legislature 
to  delegate  to  these  boards  of  education 
any  of  the  powers  which  the  constitution 
has  authorized  it  to  exercise  in  providing 
for  a  system  of  common  schools,  as  the 
rights  of  neither  party  herein  depend  up- 
on the  exercise  of  such  power;  but  con- 
ceding that,  by  virtue  of  this  section  of 
the  Political  Code,  thecharter  under  which 
a  city  is  organized  may  prescribe  the  pow- 
ers and  duties  of  a  board  of  education, 
yet  the  "powers  and  duties"  authorized 
by  section  1616  are  powers  and  duties  of 
the  same  general  character  as  those  which 
are  enumerated  in  section  1617,  and  which, 
except  in  certain  enumerated  particular  , 
are  conferred  alike  upon  boards  of  educa- 
tion and  boards  of  trustees.  The  powers 
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and  duties  of  the  board  of  education  in  a 
city  cannot  trench  upon  the  system  that 
the  legislature  has  provided  for  the  entire 
state,  since  the  charter  Is  limited  in  its 
operation  by  any  general  law  that  may 
be  passed  by  the  legislature,  and  in  addi- 
tion thereto  such  powers  and  duties  are, 
by  the  terms  of  the  section  in  which  they 
are  authorised  to  be  given,  limited  by  the 
provisions  of  the  Political  Code.  One  of 
these  is  found  in  the  second  subdivision  of 
section  1617,  by  which  it  is  made  the  duty, 
not  only  of  the  trustees  of  school  districts, 
but  also  of  boards  of  education  in  cities, 
"to  pay  all  moneyscollected  by  them, from 
any  source  whatever,  for  school  purposes, 
into  the  county  treasury,  to  be  placed  to 
the  credit  of  the  special  fund  of  their  dis- 
trict. "  These  powers  and  duties  relate  to 
the  management  and  control  of  the 
schools,  lor  the  purposes  of  education,  and 
do  not  pertain  to  the  custody  or  disburse- 
ment of  the  school  moneys.  Section  1532 
of  the  Political  Code  requires  the  state 
superintendent  of  public  Instruction  to 
apportion  the  school  money  to  the  several 
counties,  and,  when  he  has  so  apportioned 
it,  to  draw  his  order  on  the  comptroller, 
"in  favor  of  each  county  treasurer,"  for 
the  moneys  appropriated  to  that  county; 
and  section  1543  requires  the  county  super- 
intendent of  schools  to  apportion  the 
school  moneys  of  the  county  to  each 
srhool  district  within  the  county,  and,  on 
the  order  of  the  board  of  trustees  or 
board  of  education,  "to  draw  his  requisi- 
tion upon  the  county  auditor  for  all  nec- 
essary expenses  against  the  school  fund  of 
any  city,  town,  or  district,"  and  "upon 
the  receipt  of  such  requisition  the  auditor 
shall  draw  his  warrant  upon  the  county 
treasurer,  in  favor  of  the  parties,  for  the 
amount  stated  in  such  requisition."  The 
money  Is  to  remain  with  the  county  treas- 
urer until  it  Is  paid  out  by  him  upon  the 
receipt  of  such  requisition.  The  school 
moneys  never  lose  their  character  of  pub- 
lic moneys  belonging  to  the  state,  and 
are  to  remain  under  the  control  of  its 
officers  for  the  purposes  for  which  they 
have  been  appropriated.  The  fact  that 
they  have  been  apportioned  to  the  several 
school  districts  does  not  give  to  those  dis- 
tricts any  proprietary  right  therein,  or  any 
right  to  their  custody;  bat  the  districts, 
through  their  authorized  agents,  have  the 
right  merely  to  contract  for  their  proper 
disbursement  within  the  purposes  author-, 
ized  by  law.  If  any  portion  of  the  moneys 
thus  apportioned  is  not  used  during  the 
school  year,  it  is  made,  by  section  1621, 
the  duty  of  the  county  superintendent  to 
reapportion  the  balance  as  other  moneys 
are  apportioned. 

Section  1617make8  It  the  duty  of  the 
boards  of  education  in  cities  to  pay  all 
moneys  collected  by  them,  from  any  source 
whatever,  for  school  purposes,  Into  the 
county  treasury.  As  these  boards  do  not 
collect  the  money  which  the  superintend- 
ent apportions  to  the  district,  this  provi- 
sion must  have  reference  toother  moneys; 
but,  as  it  requires  them  to  pay  all  moneys 
collected  from  any  source  into  the  county 
treasury,  it  is  corroborative  of  the  prop- 
osition that,  as  a  school  district,  the  city 
is  not  an  independent  organization,  but 


is  correlated  to  the  other  school  districts 
In  the  county,  as  a  part  of  the  system  of 
public  schools  provided  for  by  the  legisla- 
ture. For  the  purpose  of  raising  money 
additional  to  that  provided  for  from  the 
state  school  fund,  section  1817  directs  the 
county  superintendent  to  furnish  to  the 
supervisors,  each  year,  an  estimate  of  the 
amount  needed  for  the  ensuing  year; 
and  section  1818  requires  the  supervisors  of 
each  county  having  less  than  100,000  in- 
habitants to  levy  a  tax  known  as  the 
"County  School  Tax,"  which,  as  all  other 
county  sehool  taxes,  must,  by  section  3714, 
be  at  a  uniform  rate,  npon  all  taxable 
property  within  the  county,  and,  by  sec- 
tion 1820,  must  be  paid  Into  the  connty 
treasury.  For  certain  special  purposes, 
the  supervisors  are  authorised  to  levy  an 
additional  tax  within  a  school  district, 
if  the  district  has  voted  therefor;  but, 
with  this  exception,  the  school  tax  most 
be  uniform  throughout  the  county. .  A 
board  of  education  within  a  city  has  only 
the  same  right  to  make  a  requisition  up- 
on the  board  of  supervisors  to  levy  a  tax 
for  Bcbool  purposes  upon  the  taxable 
property  within  the  city  that  has  the 
board  of  trustees  within  any  other  school 
district  in  the  county;  and  with  the  ex- 
ception of  a  tax  authorized  by  a  vote  of 
the  district  under  the  provisions  of  sections 
1X30-1837  of  the  Political  Code,  for  the  ex- 
penditure of  certain  moneys  within  that 
district,  the  supervisors  are  not  authorised 
to  levy  any  tax  for  school  purposes  that 
shall  not  be  uniform  upon  all  the  taxable 
property  within  the  county.  Section  1837 
requires  that  this  money,  when  collected, 
shall  be  paid  Into  the  county  treasury  for 
the  use  of  the  district  In  which  the  tax  was 
voted,  and  there  Is  no  provlslou  of  law 
authorising  the  county  treasurer  to  pay 
out  any  of  the  moneys  held  by  him  for  the 
account  or  to  the  credit  of  a  school  dis- 
trict, except  in  the  manner  provided  by 
section  1543. 

The  provision  In  the  charter  of  the  city 
or  San  Diego  that  all  moneys  belonging 
to  the  school  fund  of  the  city  shall  be  de- 
posited with  the  city  treasurer  cannot,  as 
we  have  seen,  supersede  the  requirements 
of  the  Political  Code,  that  all  moneys  per- 
taining to  the  public  school  system  shall 
be  paid  Into  the  county  treasury.  Aside 
from  the  fact  that  this  provision  In  the 
charter  purports,  In  terms,  to  apply  only 
to  those  taxes  levied  by  the  common 
council,  and  not  to  those  levied  by  the 
board  of  supervisors,  a  consideration  of 
the  functions  of  the  city  government  rela- 
tive to  the  county  government  will  show 
that  the  provisions  of  the  charter  cannot 
have  the  effect  contended  for  by  the  appel- 
lant. The  constitution  has  authorised  the 
city  to  frame  this  charter  "for  Its  own 
government,"  and  this  limitation  implies 
that  Its  authority  is  restricted  to  Its  own 
officers,  and  the  inhabitants  within  Its 
territory,  and  that  it  cannot  extend  the 
authority  of  its  officers  to  matters  out- 
side of  Its  territory,  or  to  subjects  that 
have  been  placed  by  the  constitution  ex- 
clusively within  the  control  of  the  legisla- 
ture, or  that  have  been  confided  by  the 
legislature  to  the  management  of  other 
officials.  The  county  treasurer  and  the 
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coonty  auditor  an  elected  by  the  county 
at  lance,  and  constitute  a  portion  of  the 

Solitlcal  government  of  the  state,  with 
a tleti  and  jtowere  prescribed  by  the  legis- 
lature, and,  In  their  official  positions,  act 
for  the  welfare  of  the  state;  bat  if  it 
should  be  held  that  the  Inhabitants  of  a 
city  can,  by  means  of  a  charter  framed 
by  themselves,  prescribe  the  powers  and 
duties  of  these  officers,  the  charter  of  that 
dty  would  cease  to  be  a  charter  "for  its 
own  government, "and  wemightbare  the 
spectacle  of  different  cities  within  the 
same  eounty  prescribing  different,  and 
perhaps  contradictory,  duties  for  officers 
who  had  not  been  chosen  by  them,  but 
bad  been  elected  by  different  constituen- 
cies under  the  general  law  of  the  state, 
and  who  were  accountable  for  their  acts 
to  the  cltisens  by  whom  they  bad  been 
elected.  We  hold,  therefore,  that  the  ap- 
pellant is  not  entitled  to  the  custody  of 
the  moneys  referred  to  in  his  petition,  and 
the  judgment  of  the  superior  court  is  af- 
firmed. 


We  concur: 
RODTTB,  J. 


PATERSON,    J.;  GA- 


(97  CS1.  442) 

CITY  OF  SAN  DIEGO  t.  DAUER  et  si. 

(No.  19,068.) 
(Supreme  Court  of  California.  March  2,  1893.) 
Schools  — Authority  or  Citt  Board— Salart 
or  Superintendent. 
A  dty  cannot  enjoin  the  payment  of  a 
warrant  drawn  on  account  of  the  city  school 
district  against  the  county  treasurer  for  an 
amount  fixed  by  the  board  of  education  as  salary 
of  the  city  superintendent,  since  the  city  and  city 
school  district  are  distinct  corporations,  and 
since,  under  Pol.  Code,  |  1793,  as  amended,  (St 
1891,  p.  164.)  authorising  the  board  of  education 
to  elect  a  superintendent,  and  to  fix  the  salary 
of  its  employes,  the  matter  of  the  superintend- 
ent's salary  is  under  the  control  of  the  board. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  £.  K.  Torrance, 
Judge. 

Action  for  injunction  by  the  city  of  San 
Diego  against  C.  B.  Dauer  and  others. 
Order  dissolving  n  preliminary  injunction. 
Plaintiff  appeals.  Affirmed. 

William  H.  Fuller,  for  appellant  Par- 
rish,  Mossh older  &  Lewis  and  Johnstone 
Jones,  (J.  E.  Deakin,  of  counsel,)  for  re- 
spondents. 

HARRISON,  J.  The  appellant  sought 
by  this  action  to  enjoin  the  respondent 
Dauer,  as  treasurer  of  the  county  of  San 
Diego,  from  paying  a  warrant  drawn 
upon  him  in  favor  of  the  respondent  De 
Burn  tor  his  salary  as  superlutendent  of 
public  schools  of  the  city  of  San  Diego. 
By  the  charter  of  the  city  of  San  Diego, 
the  salary  of  the  superintendent  of  schools 
was  originally  fixed  at  $  1,500  a  year;  and 
chapter  9  of  the  charter  directs  the  com- 
mon council  to  readjust  and  tlx  anew,  in 
the  month  of  January,  1891,  and  every  four 
years  thereafter,  the  amount  of  all  official 
salaries  provided  for  In  the  chapter.  In 
pursuance  of  this  direction,  the  common 
council,  on  the  81st  day  of  January,  1891, 
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passed  an  ordinance  fixing  the  salary  of 
the  superintendent  of  schools  at  $900  a 
year.  The  respondent  De  Burn  was  elect- 
ed superintendent  of  the  public  schools  of 
the  city  of  San  Diego  on  the  4th  day  of 
May,  1891,  and  on  December  17, 1891,  the 
board  of  education  of  that  city  passed  a 
resolution  fixing  bis  salary  at  $125  per 
month,  to  take  effect  January  1,  189*2. 
Thereafter  the  president  and  clerk  of  the 
board  of  education  gave  an  order  on  the 
county  superintendent  of  schools,  direct- 
ing him  to  drawn  requisition  on  the  coun- 
ty auditor,  against  the  county  school 
fund,  in  favor  of  De  Burn,  for  $125,  as  his 
salary  for  the  month  of  January,  1892; 
and,  upon  the  presentation  thereof  to  the 
county  superintendent,  he  gave  toDe  Burn 
his  requisition  upon  the  county  auditor, 
and  upon  its  receipt  the  county  auditor 
drew  his  warrant  upon  the  county  treas- 
urer, in  favor  of  De  Burn,  for  its  payment. 
This  action  was  brought  by  the  plaintiff 
to  restrain  the  county  treasurer  from  pay- 
ing the  warrant,  and  also  to  restrain  the 
president  and  clerk  of  the  board  of  educa- 
tion from  thereafter  drawing  any  similar 
orders.  A  preliminary  injunction,  that 
had  been  granted  by  the  judge  upon  the 
complaint  of  the  plaintiff,  was  dissolved, 
npon  the  motion  of  the  defendants,  and 
the  plaintiff  has  appealed  from  the  order 
dissolving  that  injunction. 

In  Kennedy  v.  Miller,  (Cal.,  No.  19,032.) 
82  Pac.  Rep.  558,  we  have  held  that  the 
city  of  San  Diego  is  a  corporation  distinct 
from  the  corporation  known  as  the  *  School 
District  of  the  City  or  San  Diego,  "and  that 
the  lights  and  obligations  of  the  school- 
district  corporation  are  to  be  determined 
by  the  provisions  of  the  Political  Code, 
and  not  by  those  of  the  charter  ot  the  city 
of  Sau  Diego,  and  also  that  the  powers 
and  duties  of  boards  of  education  in  cities 
are  the  same  as  those  of  boards  ot  trus- 
tees In  other  school  districts.  We  also 
held  in  that  case  that  all  the  moneys 
which  are  apportioned  from  the  school 
fund,  as  well  as  those  which  are  raised  by 
means  of  a  tax  for  school  purposes,  levied 
by  the  board  of  supervisors,  are  to  be  paid 
Into  the  county  treasury,  and  to  remain 
there  until  they  are  paid  out  upon  a  war- 
rant drawn  by  the  county  auditor  under 
a  requisition  from  the  county  superintend- 
ent of  schools.  Section  1793  of  the  Politi- 
cal Code,  as  amended  in  1891,  (St.  1801,  p. 
164.)  authorises  the  board  of  education  of 
a  city  to  elect  a  city  superintendent  ot 
schools,  and  also  to  fix  the  salary  of  Its 
employes.  Assuming,  therefore,  that  the 
superintendent  of  schools  of  the  city  of 
San  Diego  is  an  employe  of  the  board  of 
education  of  that  city,  whose  functions 
pertain  to  the  management  of  tbo  public 
schools  organized  within  the  school  dis- 
trict or  the  city  of  San  Diego  under  the 
system  established  by  the  legislature,  the 
fixing  of  his  salary  would  pertain  to  the 
board  of  education,  and  not  to  the  com- 
mon council,  and  such  salary  would  be 
payable  out  of  the  moneys  held  in  the 
county  treasury  for  the  account  of  the 
school  district  of  the  city  of  San  Diego. 
These  moneys  are.  in  the  treasury  to  the 
credit  of  the  school  district,  and  the  city 
ot  San  Diego,  as  a  municipal  corporation. 
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has  no  interest  therein.  It  therefore  ap- 
peared upon  the  lace  of  the  complaint  that 
the  plaintiff  was  not  entitled  to  the  injunc- 
tion sought  for,  and  the  order  dissolving 
the  same  is  affirmed. 

We  concur:  PATERSON,  J.;  GA- 
BODTTE,  J. 

(97  Cal.  466) 

THOMAS  v.  PARKER  et  al.    (No.  14,890.) 
(Supreme  Court  of  California.   March  6,  1893.) 
Mortgage  by  Administrator— Recitals— Order 
to  Snow  Cause— Guardian  for  Minors. 

1.  Where  a  mortgage  by  an  administrator 
of  his  intestate's  land,  after  referring  to  the 
order  of  the  court  authorizing  its  execution,  re- 
cited that  "now,  therefore,  the  said  mortgagor, 
pursuant  to  the  order  last  aforesaid,  *  *  • 
mortgages  to  the  mortgagee,  *  •  *"  such 
recital,  with  other  similar  recitals,  sufficiently 
showed  that  the  mortgage  was  executed  by  the 
mortgagor  as  administrator  in  pursuance  of 
law  and  the  court's  order,  and  not  in  a  personal 
capacity;  Code  Civil  Proc.  §§  1577,  1578,  au- 
thorizing the  execution  of  mortgages  by  admin- 
istrators under  proper  order  of  court. 

2.  Code  Civil  Proc.  §  1578,  subd.  3,  pro- 
vides that  the  order  to  show  cause  required  to 
be  issued  before  an  administrator  can  mortgage 
his  decedent's  real  estate  must  be  served  on  all 
parties  interested  either  in  person  or  by  publi- 
cation. Held,  where  the  order  was  properly 
served  by  publication,  that  it  was  sufficient 
even  though  it  appeared  from  the  order  that 
there  were  certain  infant  defendants  under  the 
age  of  14  years. 

_  3.  Code  Civil  Proc.  §§  1577,  1578,  under 
which  administrators  are  authorized  to  mort- 
gage an  intestate's  real  estate,  does  not  require 
the  appointment  of  a  guardian  ad  litem  for  in- 
fants, and  provides  that  no  irregularity  in  the 
proceedings  shall  invalidate  the  mortgage  given 
in  pursuance  thereof.  Held,  where  the  court 
had  jurisdiction  to  make  the  order  for  the  exe- 
cution of  a  mortgage  by  an  administrator, 
that  the  non appointment  of  a  guardian  for 
minors  was  an  "irregularity,"  and  did  not  in- 
validate the  mortgage. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke.  Judge. 

Action  by  Henry  Thomas  against  .1.  L. 
Parker,  administrator,  and  others,  to 
foreclose  a  mortgage.  Judgment  for 
plaintiff.    Defendants  appeal.  Affirmed. 

R.  W.  Ready  and  A.  W.  Blair,  for  appel- 
lants. James  A.  Thomas  and  D.  P. 
Hatch,  for  respondent. 

PER  CURIAM.  This  action  was  brought 
to  foreclose  a  mortgage  executed  In  favor 
of  the  plaintiff  by  the  administrator  of 
Mary  E.  Parker,  deceased.  The  purpose 
for  which  the  mortgage  was  given  seems 
to  have  been  to  borrow  money  with 
which  to  pay  certain  debts  of  the  decedent 
contracted  in  her  lifetime,  and  to  pay  ex- 
penses of  administration,  family  allow- 
ance, etc.  The  defendants  are  the  hus- 
band, who  is  also  the  administrator  of 
Mrs.  Parker's  estate,  and  her  minor  chil- 
dren. Demurrers  were  filed  to  the  com- 
plaint, and  overruled.  The  defendants 
then  answered  tbc  complaint,  and  upon 
evidence  given  in  the  premises,  findings  be- 
ing waived,  the  trial  court  entered  a  de- 
cree of  foreclosure  in  accordance  with  the 


prayer  of  the  complaint.  From  the  Judg- 
ment thus  made,  this  appeal  is  taken  on 
the  Judgment  roll  and  bill  of  exceptions. 

One  of  the  grounds  upon  which  a  re- 
versal of  the  judgment  Is  demanded  is 
that  the  petition  which  was  filed  by  the 
administrator  when  seeking  to  obtain  the 
order  of  the  probate  court  to  mortgage 
the  real  estate  of  his  decedent  was  insuffi- 
cient, and  did  not  therefore  give  that 
court  Jurisdiction  to  make  the  order.  The 
law  under  which  this  proceeding  can  be 
had  is  to  be  found  in  the  Code  of  Civil  Pro- 
cedure, §§  1577, 1578.  A  critical  examina- 
tion of  the  petition  and  of  the  language 
of  the  statute  makes  it  clear  that  the 
petition  is  sufficient. 

The  further  contention  of  appellants 
that  the  mortgage  sought  to  beforeclosed 
was  not  executed  by  J.  L.  Parker  iu  his 
character  as  administrator  of  the  estate 
of  Mary  E.  Parker,  and  is  therefore  only  a 
persona]  mortgage  of  said  Parker,  is 
clearly  without  merit.  The  mortgage, 
after  referring  to  the  order  of  the  superior 
court  authorizing  its  execution,  proceeds 
to  recite :  "  Now,  therefore,  the  said  mort- 
gagor, pursuant  to  the  order  last  afore- 
said, *  ♦  »  mortgages  to  the  mort- 
gagee," etc.  This,  with  the  other  recitals, 
ia  sufficient  to  show  that  the  mortgage 
was  intended  as  a  mortgage  of  property 
belonging  to  the  estate  of  which  the  mort- 
gagor was  administrator,  and  was  exe- 
cuted by  him  In  his  character  as  adminis- 
trator, in  pursuance  of  law  and  the  order 
of  the  superior  court  directing  its  execu- 
tion. 

It  Is  further  argued  that  the  order  to 
show  cause  required  by  the  second  subdi- 
vision of  section  1578  of  the  Code  of  Civil 
Procedure  is  insufficient,  because  It  does 
not  comply  with  the  provisions  of  that 
subdivision,  and  for  the  further  reason 
"  that  the  same  does  not  direct  or  require 
the  personal  services  thereof  to  be  made 
upon  the  infant  defendants  herein  and  mi- 
nor heirs  in  said  proceedings,  it  appearing 
therein  that  each  and  all  of  tbem  were 
under  the  age  of  fourteen  years.*"  The 
court  refused,  on  the  objection  of  the  de- 
fendants, to  rule  out  the  order  above  ad- 
verted to  and  offered  in  evidence.  The 
objection  as  made  is  general,  with  the  ex- 
ception of  the  matter  la%t  specified,  with 
reference  to  the  want  of  personal  service 
on  the  minors,  and  therefore  the  trial 
court  had  only  that  matter  called  to  its 
attention  iu  a  proper  way.  In  relation 
to  this  objection  it  is  sufficient  to  say  that 
subdivision  3  of  section  1578  of  the  Code 
of  Civil  Procedure,  under  which  the  order 
to  show  cause  was  made,  provides  that 
service  of  such  order  may  be  made  person- 
ally, "or  it  may  be  published  for  five  suc- 
cessive weeks  in  a  newspaper  of  general 
circulation  published  in  the  county ; "  and 
the  order  was  so  published,  and  in  accord- 
ance with  the  directions  coutained  in  such 
order.  There  is  therefore  nothing  In  the 
exception  taken.  The  appellant*  further 
claims  that,  in  order  to  validate  the  pro- 
ceedings, it  was  necessary  for  a  guardian 
ad  litem  to  be  appointed  to  represent  the 
minors.  The  act  under  which  this  pro- 
ceeding is  taken  does  not  require  any 
guardian  ad  litem  to  be  appointed,  and 
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provides  that,  if  the  court  baa  jurisdiction 
to  administer  the  estate  of  the  decedent, 
(about  which  there  is  no  question  here,) 
it  has  Jurisdiction  to  make  the  order  for 
the  mortgage;  and  it  further  provides  that 
"no  Irregularity  iu  the  proceeding  shall 
impair  or  invalidate  the  same  or  the  mort- 
gage given  in  pursuance  thereof, "  etc. 
Code  Civil  Proc.  §  1578,  subd.  6.  The  non- 
appointment  of  the  guardian  ad  litem  is 
an  irregularity,  (Eineric  v.  Alvarado,  64 
Cal.  600,  2  Pac.  Rep.  418;)  hence  thore  is 
no  merit  in  the  point  last  made. 
Judgment  affirmed. 


(97  Cal.  490) 

ELDER  t.  KUTNER  et  al.  (So.  18,027.) 
(Supreme  Court  of  California.   March  9,  1893.) 
Wrongful  Attachmbnt — Damages  —  Liabilitt 
of  Sureties — Action  on  Bond— Pleading. 

1.  Under  Civil  Code,  §  3300,  providing  that 
for  the  breach  of  an  obligation  arising  from  con- 
tract the  measure  of  damages  is  the  amount 
which  will  compensate  the  party  aggrieved  for 
all  detriment  "proximately"  caused  thereby,  or 
which,  in  the  ordinary  course  of  things,  would 
be  likely  to  result  therefrom,  sureties  on  an  at- 
tachment bond  are  not  liable  in  damages  to  the 
person  whose  land  is  attached  by  reason  of 
the  impairment  of  his  credit  and  his  inability 
to  sell  such  land  because  of  the  attachment  lien 
thereon,  in  that  such  damages  are  not  the 
"proximate,"  but  the  "remote,"  result  of  the 
attachment. 

2.  The  fact  that  an  attachment  was  sued 
out  maliciously  does  not  affect  the  liability  for 
damages  of  the  sureties  on  the  bond,  since  in 
an  action  against  them  the  questions  of  "mo- 
tive" and  "probable  cause"  are  immaterial. 

3.  A  complaint  in  an  action  against  the 
sureties  on  an  undertaking  in  attachment  to 
recover  attorney's  fees  paid  out  in  the  attach- 
ment, which  fails  to  state  that  plaintiff  has  ac- 
tually-paid such  fees,  is  demurrable. 

4.  Where,  on  striking  out  one  paragraph  of 
a  complaint,  sufficient  facts  remain  to  consti- 
tute a  cause  of  action,  a  demurrer  will  not  lie 
thereto. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Fresno 
county;  M.  K.  Harris,  Judge. 

Action  by  John  Elder  against  A.Kutner 
and  another.  There  was  judgmentfor  de- 
fendants on  demurrer  to  the  complaint, 
and  plaintiff  appeals.  Reversed. 

J.  P.  Meux,  for  appellant.  E.  S.  Heller 
and  G.  W.  Jones,  for  respondents. 

SEARLS,  C.  This  action  was  brought 
in  the  superior  court  of  the  county  of  Fres- 
no to  recover  damages  against  the  re- 
spondeuts,  as  sureties  upon  an  undertak- 
ing in  an  attachment  suit  against  the 
plaintiff  and  appellant  here,  which  attach- 
ment suit  was  dismissed.  The  complaint 
contains  two  counts.  In  the  first,  plain- 
tiff, after  the  usual  averments  in  reference 
to  the  suing  out  and  levy  of  the  attach- 
ment upon  his  land  at  Fresno,  as  a  predi- 
cate for  the  recovery  of.  damages,  alleges 
as  follows,  in  paragraph  9:  "That  be- 
tween the  21st  day  of  January,  1891,  and 
the  27th  day  of  August,  1891,  the  plaintiff 
had  need  of  a  large  sum  of  money  for  his 
immediate  use :  desired,  had  an  opportuni- 
ty, and  was  able  to  mortgage  his  said 
premises  for  the  purpose  of  raising  money 


for  bis  immediate  nse  and  great  pressing 
needs;  and  had  opportunity  of  selling  his 
said  premises,  but  was  not  able  to  mort- 
gage or  sell  the  same  on  account  of  said 
attachment  having  been  levied  and  re- 
maining unsatisfied  as  aforesaid,  and  cre- 
ating a  cloud  upon  plaintiff's  title  to  his 
said  premises.  That  the  plaintiff  had  to 
sacrifice  other  property — horses,  mules, 
and  stock— od  his  said  premises,  at.  great- 
ly reduced  and  inadequate  prices,  for  the 
purposes  of  meeting  his  immediate  necessi- 
ties and  raising  money.  That  by  reason 
of  his  not  being  able  to  mortgage  or  sell 
his  said  premises  and  having  to  sell  the 
horses,  males,  and  stock  on  his  said  prem- 
ises, the  plaintiff  has  been  greatly  dam- 
aged, to  wit,  in  the  sum  of  four  hundred 
(f 400)  dollars,  the  amount  of  said  under- 
taking. "  Jt  is  further  averred  that,  the 
attachment  was  u  wrongfully  and  unlaw- 
fully and  maliciously  sued  out,"  and  that 
the  plaintiff  herein  "did  not  owe  any  por- 
tion of  the  Indebtedness  sued  on  in  said 
action."  The  second  count  of  the  com- 
plaint is  based  upon  plaintiff's  supposed 
right  to  recover  attorneys'  fees  in  the  at- 
tachment suit;  and  the  only  portion  there- 
of necessary  to  the  points  made  is  to  the 
effect  that  plaintiff  was  put  to  great  ex- 
pense in  defending  that  action,  "and  en- 
ffnged  an  attornny  to  represent  him  there- 
in, and  incurred  attorneys'  fees, to  wit, the 
sum  of  one  hundred  dollars. "  Defendants' 
attorneys  demurred  to  the  complaint, 
npon  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion; and  moved  to  strikeout  that  por- 
tion of  the  first  count  quoted  herein  in  ref- 
erence to  damages  sustained  by  reason  of 
the  lien  of  the  attachment  upon  the  land. 
The  motion  to  strike  out  was  granted, 
and  the  demurrer  to  the  complaint  sus- 
tained, with  leave  for  plaintiff  to  amend, 
upon  a  failure  to  do  which,  final  Judgment 
for  costs  was  entered  against  him.  The 
appeal  is  from  such  judgment. 

The  first  question  presented  for  deter- 
mination is  as  to  the  propriety  of  the  ac- 
tion of  the  court  below  in  striking  out  par- 
agraph 9  of  plain  tiff '8  complaint,  hereinbe- 
fore quoted.  An  undertaking  given  upon 
the  issuing  of  a  writ  of  attachment,  under 
onr  statute,  is  a  contract,— a  contract  to 
iudemnlfy  the  defendant  for  all  costs  that 
may  be  awarded  to  him,  a'nd  all  damages 
which  be  may  sustain  by  reason  of  the  at- 
tachment in  the  event  of  bis  recovering 
judgment.  An  action  upon  such  under- 
taking being  upon  contract,  the  measure 
of  damages  "Is  the  amount  which  will 
compensate  the  party  aggrieved  for  all 
the  detriment  proximately  caused  thereby, 
or  which,  in  the  ordinary  course  of  things, 
would  be  likely  to  result  therefrom. "  Civ- 
il Code.  §  3300.  The  liability  of  the  defend- 
ants arises  under  their  contract,  and  is 
limited  by  its  terms  and  conditions.  Mc- 
Donald v.  Fett,  49  Cal.  354.  By  that  con- 
tract they  did  not  undertake  to  become 
liable  for  the  remote  and  possible  conse- 
quences which  in  some  contingency  might 
follow,  but  for  the  proximate  consequen- 
ces naturally  and  ordinarily  resultlngfrom 
the  effect  of  the  writ.  The  impairment  of 
plaintiff's  credit,  his  Inability  to  sell  the 
land  levied  upon  or  to  contract  a  loan  up- 
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on  the  security  of  such  land,  was  not  a 

proximate,  but  a  remote,  consequence  of 
the  attachment.  The  attaching  creditor 
did  not  deprive  plaintiff  of  the  possession 
or  use  of  bis  land,  did  not  commit  waste 
thereon,  or  do  or  cause  any  act  to  be  done 
beyond  levying  upon  the  land  in  the  man- 
ner prescribed  by  the  statute  for  the  levy 
of  attachments  upon  real  property.  In 
Miller  v.  Stewart,  9  Wheat.  702,  it  was 
said:  "Nothing  can  be  clearer,  both  on 
prluciple  and  authority,  than  the  doctrine 
that  the  liability  of  a  surety  is  not  to  be 
extended  by  implication  beyond  the  terms 
of  bis  contract."  Roe  v.  Thomas,  19  Mo. 
618.  The  plaintiff.  It  Is  true,  avers  that 
his  property  was  maliciously  attached.  If 
this  was  true,  he  could  maintain  an  action 
on  the  case  against  bis  attaching  credit- 
ors, in  which  the  injury  he  complains  of 
here  could  be  redressed,  provided,  always, 
there  was  no  probable  cause  for  tssuing 
the  writ.  Reidhar  v.  Berger,  8  B.  Mon. 
160.  In  an  action  against  the  sureties  on 
the  undertaking,  however,  the  questions 
of  motive  and  probable  cause  cut  no  fig- 
ure. In  Heath  v.  Lent,  1  Cal.  410,  it  was 
held,  In  an  action  on  a  bond  given  upon 
suing  out  an  attachment  against  the  prop- 
erty of  a  debtor  who  was  a  merchant, 
where  the  sheriff  had  levied  upon, no  prop- 
erty except  real  estate,  and  the  debtor 
had  never  been  disturbed  or  molested  in 
bis  possession,  (1)  that  evidence  as  to  the 
effect  of  an  attachment  upou  the  credit 
and  reputation  of  merchants  ought  not 
to  have  been  admitted,  on  the  ground  that 
damages  resulting  therefrom  were  too  re- 
mote and  contingent;  (2)  that  evidence  of 
depreciation  of  value  of  the  real  estate  at- 
tached waBnot  admissible.  Tbecaseof  Ah 
Thaiev.  Quan,  8  Cal.  216,  overrules  the 
case  of  Heath  v.  Lent  to  the  extent  of 
holding  that  fees  paid  to  counxel  to  pro- 
cure the  dissolution  of  an  Injunction  was 
a  direct  loss,  consequent  upon  the  wrong- 
ful Issuing  of  an  injunction,  for  which  a 
recovery  could  be  bad  upon  the  bond. 
Prader  v.  Grim,  13  Cal.  686,  and  later  cases 
are  to  the  same  effect.  There  is  a  marked 
distinction  between  cases  in  which  per- 
sonal property  is  attached  and  taken  into 
possession  by  the  sheriff,  as  It  must  be  to 
constitute  a  valid  lien,  and  those  in  which 
real  estate  is  taken  under  a  like  writ;  and, 
when  we  say  the  damages  sought  to  be 
recovered  in  that  portion  of  the  complaint 
stricken  out  are  too  remote  for  recovery 
on  the  bond,  we  must  be  understood  as 
applying  the  remark  to  cases  involving 
real  estate  only.  We  think  there  was  no 
error  in  the  order  of  the  court  striking  out 
the  portion  of  the  complaint  in  question. 

2.  As  to  the  order  sustaining  the  de- 
murrer.  The  second  count  of  the  com- 

Flaint  failed  to  state  a  cause  of  action, 
t  has  been  repeatedly  held  by  this  court 
that  counsel  fees  in  a  proper  case  for  their 
recovery  cannot  be  recovered  until  they 
have  been  actually  paid.  Wilson  v.  Mc- 
Evoy,  26  Cal.  169;  Prader  v.  Grimm,  28 
Cal.  11.  The  fact  of  payment,  being  essen- 
tial to  a  recovery,  should  be  averred.  We 
search  the  complaint  in  vain  for  any  such 
allegation.  The  averment  is  that  plaintiff 
"engaged  an  attorney  to  represent  him 
therein,  and  Incurred  attorneys'  fees,  to 


wit,  the  sum  of  one  hundred  dollars." 
This,  at  most,  is  but  an  assertion  that 
he  incurred  a  liability.  The  damage  ac- 
crues from  the  payment,  and  not  from  in- 
curring the  liability  so  to  do.  The  demur- 
rer to  the  first  count  of  the  complaint 
should  have  been  overruled.  Strike  oat 
the  ninth  paragraph,  and  we  still  have  a 
consecutive  and  orderly  statement  of  a  set 
of  facts  which  entitles  the  plaintiff  to  re- 
cover nominal  damages.  For  this  reason 
we  recommend  that  the  judgment  tie  re- 
versed, and  the  court  below  directed  to 
overrule  the  demurrer  to  the  first  cause  of 
action  in  plaintiff's  complaint,  with  leave 
to  defendants  to  answer  the  same. 

Weconcur:  BELCHER, C;  HA YNES.fJ. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  is 
reversed,  and  the  court  below  is  directed 
to  overrule  the  demurrer  to  the  first  cause 
of  action  in  plaintiff's  complaint,  with 
leave  to  defendants  to  answer  the  same. 


(97  Cal.  482) 

BLACK  v  CLASBY,  Constable,  et  al  (No. 
18,066.) 

(Supreme  Court  of  California.  March  9,  1898.) 
Co,v7SK9ioN— Necessity  or  Demand. 
Where  a  constable,  under  a  writ  of  at- 
tachment against  one  person,  seizes  the  goods 
of  another,  which  at  the  time  of  the  seizure  are 
in  the  custody  of  a  person  other  than  the  de- 
fendant in  the  writ,  he  becomes  a  trespasser 
ab  initio,  and  no  previous  demand  is  necessary 
to  authorize  a  recovery  therefor;  and  if  this 
rule  is  changed  by  the  amendments  taKlng  ef- 
fect May  2,  1891,  to  sections  549  and  689  of 
the  Code  of  Civil  Procedure,  so  that  a  written 
claim  is  necessary,  this  does  not  apply  wnere 
the  property  was  seized  by  the  officer  April  16, 
1891,  on  which  day  the  right  of  action  for  the 
conversion  was  complete. 

Department  1.  Appeal  from  superior 
court,  Colusa  county;  A.  E.  Bridgford, 
Judge. 

Action  by  Mary  B.  Black  against  John 
Clasby,  constable,  and  others,  for  the  al- 
leged conversion  of  personal  property. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendants appeal.  Affirmed. 

H.  M.  Albery  and  K.  Albery,  for  appel- 
lants.  B.  F.  Howard,  for  respondent. 

HARRISON,  J.  The  defendant  Clnsby 
wns  the  constable  of  the  first  judicial 
township  in  the  county  of  Colusa,  and  as 
such  officer  seised  and  took  Into  his  pos- 
session, under  a  writ  of  attachment  issued 
out  of  the  justice's  court  for  that  town- 
ship, in  the  action  of  W.  W.  Ludy  vs.  Hen- 
ry B.  Black,  certain  personal  property  be- 
longing to  the  plaintiff.  At  the  time  of  its 
seizure  a  portion  of  the  property  was  In 
the  possession  of  the  plaintiff,  and  another 
portion  in  the  possession  of  one  Spencer, 
who  was  holding  It  as  bailee  for  the  plain- 
tiff, but  none  of  it  was  in  possession  of  the 
defendant  in  the  writ.  A  few  days  after 
its  seizure,  the  plaintiff  orally  demanded 
the  property  of  the  constable,  and.  upon 
his  refusal  to  surrender  it,  brought  this 
action  for  the  value  of  the  property  alleged 
to  have  been  converted,  against  him  and 
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the  two  other  defendants,  who  were  sure- 
ties upon  bis  official  bond.  J  udgment  was 
rendered  In  her  favor,  and  the  defendants 
have  appealed  therefrom. 

When  the  sheriff,  under  a  writ  of  attach- 
ment or  of  execution  against  one  person, 
seises  the  goods  of  another,  which  at  the 
time  of  seizure  are  in  the  custody  either  of 
the  owner  or  of  a  person  other  than  the 
defendant  lo  thewrit.be  is  a  trespasser  ab 
initio,  and  no  previous  demand  is  neces- 
sary to  authorise  a  recovery  therefor. 
Boulware  v.  Craddock,  30  Cal.  190;  Mur- 
free,  Sher.  §§  270,  270a.  The  appellant 
claims  that  by  the  amendments  of  1891  to 
sections  549  and  689  of  the  Code  of  Civil 
.Procedure  (St.  1891,  p.  20)  this  rule  has 
been  changed,  and  that  under  the  present 
provisions  of  these  sections  the  judgment 
herein  cannot  be  sustained,  for  the  reason 
that  the  plaintiff  did  not  present  to  the 
constable  a  written  claim  for  the  property 
In  the  form  therein  designated.  We  do 
not  find  it  necessary,  however,  to  pass  up- 
on the  effect  of  these  amendments,  or  to 
construe  the  sections  as  amended,  as  the 
present  case  must  be  determined  without 
regard  to  them.  The  property  of  the 
plaintiff  herein  was  seised  by  the  officer  ou 
the  16th  of  April,  1801,  and  the  plaintiff's 
right  of  action  for  its  conversion  was 
complete  on  that  day,  and  was  not  taken 
away  or  impaired  by  the  foregoing 
amendments,  as  these  did  not  take  effect 
till  May  2, 1891.  The  judgmont  is  affirmed. 

We  concur:  PATERSON,  J.;  GA- 
ROUTTE,  J. 

(3  Cal.  Unrep.  838) 

CONLON  v.  GARDNER  et  sL  (No.  18,008.) 
(Supreme  Court  of  California.  March  9,  1893.) 
Change  of  Venue— Review. 
Where  the  evidence  on  the  hearing  of  a 
motion  for  change  of  venue  on  the  ground  of 
change  of  residence  is  conflicting  as  to  whether 
the  residence  had  actually  been  changed  when 
the  action  was  commenced,  the  discretion  of 
the  trial  court  in  denying  the  motion  will  not 
be  reviewed  on  appeal. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Amador  coun- 
ty;  C.  B.  Armstrong,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  Thomas  Conlon  against  Eli 
Gardner  and  Eleanor  T.  Gardner.  From 
an  order  denying  their  motion  foracbange 
of  venue,  defendants  appeal.  Affirmed. 

Eagon  &  Rust,  for  appellants.  Cam!- 
netti  &  McGee,  for  respondent. 

BELCHER,  C.  The  plaintiff  commenced 
this  action  to  recover  from  the  defendants 
the  sum  of  $3,000,  alleged  to  be  due  him 
from  them  as  commissions  for  the  sale  of 
certain  mining  property  situate  in  the 
county  of  Amador.  The  complaint  was 
filed  In  thesuperlor  court  of  Amador  coun- 
ty on  September  5, 1891,  and  the  summons 
was  duly  served  on  defendants  in  that 
county  on  the  15th  of  the  same  month. 
In  due  time  defendants  demurred  to  the 
complaint, filed  an  affidavit  of  merits,  and 
an  affidavit  that  they  were  at  the  time  of 
the  commencement  of  the  action. and  were 
then,  and  had  been  ever  since  the  day 


of  June,  1891,  residents  of  and  actually  resid- 
ing in  the  county  of  Alameda,  and  de- 
manded that  the  place  of  trial  of  the  ac- 
tion be  changed  to  the  county  of  Alameda. 
The  plaintiff  contested  the  application  tor 
a  change  of  venue,  and,  when  the  motion 
came  on  to  be  beard,  a  large  number  of 
additional  affidavits  were  filed  and  read 
on  both  sides.  The  court  below  denied 
the  motion,  and  the  defendants  appeal 
from  the  order. 

The  plain  tiff's  affidavits  were  positive  to 
the  effect  that  defendants  had  resided  in 
Amador  county  for  a  good  many  years, 
and  continued  to  reside  there  until  Septem- 
ber 25,  1891.  The  defendants'  affidavits, 
on  the  other  band,  were  positive  to  the 
effect  that  defendants  left  Amador  county 
and  became  permanent  residents  of  Ala- 
meda county  on  July  18, 1891,  and  that 
they  thereafter  bad  only  gone  back  to  the 
former  county  two  or  three  times  on  busi- 
ness. .It  was,  however,  admitted  that 
their  household  furniture  and  some  of 
their  children  remained  in  their  old  home 
until  September  25th.  The  question,  then, 
presented  for  decision  by  the  trial  court 
was  one  of  fact,  vis.  where  did  defendants 
actually  reside  on  September  5th.  the  date 
of  the  commencement  of  the  action  ?  The 
evidence  upon  this  question  was  clearly 
and  squarely  conflicting,  and  it  has  been 
held  that  in  such  n  case  an  order  like  that 
appealed  from  here  will  not  be  disturbed 
on  appeal.  Creditors  v.  Welch,  55  Cal.  469 ; 
Hastings  v.  Keller,  69  Cal. 606, 11  Pac.  Rep. 
218.  And  If,  as  said  in  Tuller  v.  Arnold,  93 
Cal.  168,  28  Pac.  Rep.  863,  this  rule  does 
not  apply  where  the  evidence  is  all  docu- 
mentary, still  "  this  court  will  not  interfere 
with  the  discretion  of  the  trial  court,  ex- 
cept where  it  can  plainly  see  that  there 
has  been  an  abuse  of  such  discretion."- 
Here  we  do  not  think  it  can  be  said  that 
the  court  plainly  abused  its  discretion  In 
denying  the  defendants'  motion. 

The  order  should  be  affirmed. 

.  We  concur:   HAYKES,  C. ;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  order  is  af- 
firmed. 

(8  Cal.  Unrep.  8431 
WOLTERS  v.  THOMAS.    (No!  18,007.) 

(Supreme  Court  of  California,    March  10, 
1893.) 

Novatiox— Limitations— Pleading. 

1.  S.,  being  indebted  to  plaintiff,  gave  him 
a  written  order  on  defendant,  who  was  in- 
debted to  S.;  and  plaintiff  presented  the  order 
to  defendants  foreman,  who  accepted  it.  De- 
fendant afterwards  denied  the  foreman's  au- 
thority to  accept  it,  but,  on  being  shown  it,  and 
told  the  circumstances,  agreed  to  pay  plaintiff 
whatever  should  be  due  S.  from  him.  Hdd  to 
constitute  a  novation. 

2.  Under  Code  Civil  Proa  f  458,  providing 
that,  "in  pleading  the  statute  of  limitations,  it 
is  not  necessary  to  state  the  facts  showing  the 
defense,  but  it  may  be  stated,  generally,  that 
the  cause  of  action  is  barred  by  the  provisions 
of  section,  (giving  the  number  of  the  section 
and  subdivision  thereof,  if  it  is  so  divided,  re- 
lied upon,)"  a  plea  of  the  statute  of  limitations, 
alleging  that  a  cause  of  action  is  b/rred  by 
Code  Civil  Proc.  §  330,  is  insufficient,  since 
such  statute  contains  several  subdivisions. 
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ATto  objection  to  the  answer  need  not 
to  takes  by  opedal  demurrer  for  uncertainty. 

Commissioner*'  decision.  Department  1. 
Appeal  from  superior  court,  Placer  coun- 
ty; G.  O.  Clough,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  J.  C.  Wo  Iters  against  J.  B.. 
Thomas  to  recover  a  claim  against  de- 
fendant, alleged  to  have  been  assigned  to 
hira.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Goodwin  A  Goodwin,  for  appellant.  C. 
E.  McLaughlin,  for  respondent. 

TEMPLE,  C.  This  appeal  Is  from  a  Judg- 
ment, and  was  taken  within  60  days  niter 
its  rendition.  The  question  presented  is 
whether  the  trial  court  erred  in  overruling 
defendant's  motion  for  nonsuit.  It  does 
not  appear  that  any  further  evidence  was 
introduced  after  the  motion  was.  made. 
The  complaint  shows,  by  proper  aver- 
ment, that  on  the  19th  day  of  July,  1887, 
the  defendant  was  Indebted  to  Sing  Lee 
Co  in  the  sum  of  $482.37,  and  that  Sing 
Lee  Co  was  indebted  to  plaintiff  in  the 
same  amount;  that  plaintiff  agreed  with 
Sing  Lee  Co  to  release  bim  from  such  in- 
debtedness if  he  would  give  an  order  up. 
on  defendant  for  that  amount,  provided 
defendant  would  accept  such  order;  that 
thereupon  Sing  Lee  Co  gave  him  an  order 
upon  defendant,  in  writing,  whereby  he 
requested  defendant  to  pay  the  amount 
to  plaintiff;  that  the  order  was  presented 
to  defendant's  foreman,  who  accepted  the 
same,  in  writing,  and  thereupon  plaintiff 
gave  Sing  Lee  Co  credit  for  that  sum  on 
his  books;  that,  shortly  afterwards,  plain- 
tiff met  defendant,  and  showed  him  the 
order,  and  explained  to  him  all  the  facts; 
that  defendant  said  that  his  foreman  had 
no  authority  to  accept  the  order,  but 
that  it  was  all  right,  for  whatever  sum  he 
owed  Sing  Lee  Co;  that  subsequently, 
npon  a  settlement  between  defendant  and 
Sing  Lee  Co,  It  was  found  that  defendant 
was  Indebted  to  Sing  Lee  Co  in  the  1  nil 
rmount  of  the  order,  and  that  sum  was 

barged  up  against  Sing  Lee  Co  on  ac- 
count of  the  order,  and  is  retained  by  de- 
fendant, who  has  never  paid  any  part  of 
it  to  Sing  Lee  Co  or  to  plaintiff,  though 

? lain  tiff  has  often  demanded  the  same, 
he  complaint  contains  many  other  aver- 
ments not  essential  to  the  determination 
of  this  appeal.  On  the  trial  the  evidence 
(ailed  to  show  that  the  foreman  had  any 
authority  to  accept  the  order  for  defend- 
ant, and  did  show  that  the  amount  of  de- 
fendant's indebtedness  to  Sing  Lee  Co 
was  only  $ 871.25,  Instead  of  $432.87  as  al- 
leged. In  other  respects,  the  allegations  of 
the  complaint  were  substantially  proven, 
so  far  as  set  out  above.  It  also  appeared 
that,  before  receiving  the  order  from  Sing 
Lee  Co,  plaintiff  called  upon  defendant's 
foreman,  to  ascertain  the  amount  dueSing 
Lee  Co,  and  was  informed  that  the  sum 
was  $432.37,  and  therefore  the  order  was 
drawn  for  that  sum.  The  intent  was  to 
Include  whatever  was  due  from  defendant 
to  Sing  Lee  Co.  Two  points  are  made  by 
the  appellant :  The  first  Is  that  the  cause 
of  action  alleged  Is  upon  a  written  order, 
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and  the  evidence  does  not  sustain  the  al- 
legation. The  cause  of  action  proved,  if 
any.  Is  npon  an  assignment  of  an  open 
account.  The  second,  that  the  action  la 
barred  by  the  statute  of  limitations. 

1.  While  the  complaint  sets  out  a  writ- 
ten order,  and  avers  that  it  was  duly  ac- 
cepted by  the  defendant.  It  also  shows  that 
defendant  was  at  the  time  indebted  to  Sing 
Lee  Co,  and,  upon  being  shown  the  order, 
and  told  the  circumstances,  agreed  to  pay 
plaintiff  whatever  should  be  found  do* 
Sing  Lee  Co.  1  think  a  cause  of  action 
is  stated,  aside  from  the  alleged  acceptance. 
The  facts  would  certainly  show  a  contract 
of  novation,  if  not  a  cause  of  action  npon 
the  order.  See  Joyce  v.  Wing  Yet  Lung, 
87  Cal.  424,  25  Pac.  Rep.  545. 

2.  The  plea  of  the  statute  of  limitations 
is  in  the  following  words:  "And,  as  fur- 
ther defense  to  said  action,  alleges  that 
the  same  is  barred  by  the  provisions  of 
section  339,  Code  of  Civil  Procedure  of  the 
State  or  California."  That  section  reads 
as  follows:  "Within  two  years:  (1)  An 
action  upon  a  contract,  obligation,  or  lia- 
bility, not  founded  upon  an  instrument 
of  writing,  orfounded  upon  an  instrument 
of  writing  executed  out  of  the  state.  (2) 
An  action  against  a  sheriff,  coroner,  or  con- 
stable upon  a  liability  Incurred  by  the 
doing  of  an  act  in  his  official  capacity, 
and  in  virtue  of  bis  office,  or  by  the  omis- 
sion of  an  official  duty.  Including  the  non- 
payment of  money  collected  npon  an  exe- 
cution. But  this  subdivision  does  not  ap- 
ply to  an  action  for  an  escape.  (3)  An  ac- 
tion to  recover  damages  for  the  death  of 
one,  caused  by  tbe  wrongful  act  or  neg- 
lect of  another."  Section  458,  Code  Civil 
Proc.,  provides:  "In  pleading  the  stat- 
ute of  limitations,  Is  not  necessary  to 
state  the  facts  showing  the  defense,  but 
it  may  be  stated,  generally,  that  the  cause 
of  action  Is  barred  by  the  provisions  of 
section,  (giving  the  number  of  the  section 
and  subdivision  thereof.  If  it  is  so  divid- 
ed, relied  upon,)"  etc.  It  is  manifest  that 
the  answer  does  not  comply  with  this 
section.  Counsel  say  tbat  tbe  answer  Is 
equivalent  to  saying  that  tbe  cauae  of  ac- 
tion is  barred  by  each  of  the  subdivisions 
contained  in  the  section  referred  to.  But, 
if  this  Is  the  effect,  it  clearly  is  not  a  com- 
pliance with  the  statute.  Tested  by  ordi- 
nary rules  of  pleading,  tbe  absurdity  of 
this  claim  Is  very  obvious.  It  would  be 
an  averment,  not  only  In  tbe  same  defense, 
but  in  the  same  sentence,  that  the  caw*  of 
action  is  founded  upon  a  contract  not  In 
writing,  upon  a  liability  incurred  by  an 
officer,  and  that  it  Is  an  action  to  recover 
damages  for  tbe  death  of  one,  caused  by 
tbe  wrongful  act  of  another.  Tbe  substi- 
tuted mode  of  pleading  was  allowed  to 
avoid  useless  prolixity,  but  was  so  condi- 
tioned as  to  secure  all  necessary  definite- 
ness  in  pleading.  The  rule  contended  for 
would  nullify  these  conditions. 

Counsel  further  contend  that  the  objec- 
tion should  have  been  made  by  special  de- 
murrer, on  tbe  gronnd  of  uncertainty  or 
ambiguity.  But  tbe  objection  is  not  that 
there  Is  uncertainty  in  tbe  statement  of 
facts,  but  that  no  facts  are  stated.  It  is 
only  by  a  compliance  with  the  statute 
that  such  a  defense  can  be  made  without 
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stating  facts.  That  there  moat  be  a  strict 
compliance.  In  Bach  cases,  haa  often  been 
held.  Manning  v.  Dalian,  73  Cal.  421,  15 
Pac.  Rep.  84;  Tonng  v.  Wright, 62  Cal. 407; 
Jndah  v.  Fredericks.  57  Cal.  889. 

Counsel  say  that  there  are  numerous 
cases  In  which  such  pleaa  have  passed  here 
without  challenge.  The  only  case  cited  is 
Lattin  v.  Gillette,  95  Cat  817,  30  Pac.  Rep. 
545.  That  case  discloses  no  such  plea, 
nor  does  It  contain  any  language  to  Justi- 
fy such  assertion.  An  examination  of 
the  record  in  that  case  shows  that  the  sec- 
tion and  subdivision  thereof  were  pleaded. 
I  think  the  judgment  should  be  affirmed. 

We  concur:  BELCHER,  C;  8EARLS.CV 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  Judgment  la 
affirmed. 

(J  Cal.  Unrep.  832) 

In  re  HARVEY. 

Appeal  of  CHAMPLIN.  (No.  18,004.) 

(Supreme  Court  of  California.    March  7, 
1893.) 

Insolvenct— Secured  Claims — Allowance— 
Costs—  Wrongful  Attachment. 
IOd  a  contest  of  a  claim  against  an  In- 
solvent's estate,  it  appeared  that  the  insolvent 
had  become  indebted  to  claimant's  assignor, 
B.,  for  the  price  of  certain  land  and  merchan- 
dise, and  gave  him  the  notes  constituting  the 
claim  in  question.  As  part  of  the  same  trans- 
action, B.  gave  a  bond  conditioned  to  convey 
the  land  to  the  insolvent  on  payment  of  the 
amount  of  the  notes.  Held,  that  the  title  to 
the  land  was  reserved  to  secure  the  entire  debt, 
and  that  the  claim  was  properly  rejected  where 
claimant  attempted  to  prove  the  full  amount  of 
the  notes,  without  either  deducting  the  value 
of  the  land,  as  required  by  section  44  of  the 
insolvency  act,  or  conveying  his  interest  in  it 
to  the  assignee. 

2.  Costs  incurred  in  wrongful  attachment 
against  the  estate  of  an  insolvent  cannot  be 
recovered,  under  section  65  of  the  insolvency 
act,  as  said  section  applies  only  to  costs  which 
would  have  been  a  legal  charge. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  Modoc  coun- 
ty;  O.  O.  Clough,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Proceedings  in  the  matter  of  the  Insol- 
vency of  T.  M.  Harvey.  Certain  orders 
were  made  refusing  claims  presented  by 
George  C'hamplin,  and  settling  the  as- 
signee's account,  from  which  Cham plin  ap- 
peals. Affirmed. 

M.  P.  Chip  man  and  D.  W.  Jenks,  for  ap- 
pellant. W.  Rlgby  and  J.  J.  May,  for  as- 
signee.  E.  E.  Copeland,  for  insolvent. 

TEMPLE.  C.  This  appeal  Is  from  two 
orders  made  In  the  proceedings  In  the 
matter  of  the  insolvency  of  T.  M.  Harvey. 
By  one  order  the  court  refused  to  allow 
two  claims  presented  by  the  appellant 
against  the  estate  of  the  insolvent.  By 
the  order  it  settled  the  Hnal  account  of 
the  assignee,  and  distributed  the  proceeds 
of  the  estate,  without  considering  the  ob- 
jections of  appellant  to  the  account  or 
the  proposed  order.  As  appellant  had  no 
interest  in  the  insolvent's  estate  after  his 
two  claims  were  rejected.  It  Is  obvious 
that,  if  the  first  order  was  correctly  made, 


appellant  was  not  Injured  by  the  second. 
It  does  not  appear  when  the  proceedings 
in  insolvency  were  commenced,  but  the  ad- 
judication was  made  at  the  Instance  of  the 
creditors  of  T.  M.  Harvey,  September  19, 
1890.  On  the  2d  of  November,  1890,  Champ- 
lin  filed  his  claims,  verified  by  his  affida- 
vit, as  required  by  the  insolvent  act.  Up- 
on notice  given  by  the  assignee  that  he 
would  contest  the  claims,  the  matter  was 
submitted  upon  affidavits,  and  the  claims 
were  held  not  provable  against  the  insol- 
vent and  rejected.  Among  others,  the  af- 
fidavit of  T.  M.  Harvey,  the  Insolvent, 
wus  read,  from  which  it  appeared  that 
the  insolvent  and  J.  L.  Harvey  became  in- 
debted to  one  J.  H.  Beecher  on  the  27th 
day  of  September,  1889,  In  the  sum  of  $4,- 
110,  for  certain  merchandise  and  for  a  lot 
In  the  town  of  Adin,  county  of  Modoc. 
For  this  sum  the  debtors  gave  three  notes, 
each  payable  to  the  order  of  the  makers, 
and  then  Indorsed  by  them  and  delivered 
to  said  Beecher.  They  were  all  payable 
one  day  after  date.  At  the  same  time, 
and  as  part  of  the  same  transaction,  and 
as  part  consideration  for  the  notes, Beech- 
er executed  and  delivered  to  them  bis 
bond,  conditioned  "that,  If  the  above 
bounden  obligor  shall  on  or  before  the  1st 
day  of  August,  1891,  make,  execute,  and 
deliver  unto  said  T.  M.  Harvey  and  James 
L.  Harvey  (provided  that  the  said  T.  M. 
Harvey  and  James  L.  Harvey  shall  on  or 
before  that  day  have  paid  to  the  said  ob- 
ligor the  sura  of  four  thousand  one  hun- 
dred and  ten  dollars  gold  coin  of  the  Unit- 
ed States  of  America)  a  good  and  suffi- 
cient conveys  nee,  "etc.  Beecher,  of  course, 
retained  the  title  to  the  land,  and,  so  far 
as  shown,  still  retains  It.  In  June,  1890, 
affiant  states,  Beecher  transferred  the 
notes  to  Cham  plin,  who  is  his  brother-in- 
law,  and  who  took  the  notes  with  full  no- 
tice of  all  the  facts.  On  the  18th  of  July, 
1890,  Champlin  commenced  a  suit  upon 
the  notes  in  the  superior  court  of  Tehama 
county,  and  caused  an  attachment  to  be 
Issued,  which  was  levied  upon  the  proper- 
ty of  the  insolvent  in  the  county  of  Mo- 
doc. Just  two  months  afterwards  T.  M. 
Harvey  was  adjudged  an  insolvent.  A 
motion  was  made  in  the  court  In  which 
the  attachment  suit  was  pending  to  dis- 
solve the  attachment  on  three  grounds: 
(1)  The  indebtedness  was  secured;  (2) 
was  not  due;  and  (3)  T.  M.  Harvey  had 
been  adjudged  an  Insolvent.  When  the 
motion  was  made  does  not  appear,  but  it 
must  have  been  after  tbeadjudicatlon.  It 
was  granted  November  12, 1890.  The  or- 
der  dissolving  the  attachment  does  not 
state  upon  what  ground  It  was  dissolved, 
but  it  is  evident  tbat  the  attachment  was 
Improperly  sued  out,  for  the  land  was 
held  in  trust  as  security  for  the  debt  even 
In  the  hands  or  Beecher's  assignee.  Gees- 
ner  v.  Palmateer,  89  Cal.  89.  24  Pac.  Rep. 
608,  and  26  Pac.  Rep.  789.  Besides,  if  .the 
insolvency  proceedings  had  been  com- 
menced within  one  month  after  the  attach- 
ment, the  adjudication  would  have  ipso 
facto  operated  as  a  dissolution,  and  no 
such  motion  would  have  been  required. 

Appellant's  affidavit  denies  that  appel- 
lant knew  of  tbo  existence  of  the  supposed 
security  when  he  purchased  the  notes,  and 
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he  contends  that  the  value  of  the  lot  Is 
much  less  than  the  debt, and  that  the  pur- 
chase price  of  the  land  formed  tin  inconsider- 
able part  of  the  consideration  for  the 
notes.  By  the  terms  of  the  bond,  ho  wever, 
which  may  be  considered  a  declaration  of 
a  trust  by  Beecber,  it  is  evident  that  the 
Harveys  would  be  compelled  to  pay  the 
entire  debt  before  they  could  demand  a 
deed.  If,  therefore,  the  bond  constituted 
security  for  the  payment  of  the  notes,  in 
the  bands  of  the  assignee,  at  all,  it  was  for 
the  fall  amount.  Appellant  did  not  at- 
tempt to  prove  his  claim  for  the  balance 
of  the  debt  after  deducting  the  value  of 
theaecurity.as  provided  In  section  44  of  the 
insolvent  act.  Indeed,  be  could  not  do 
this  unless  be  could  agree  with  the  as  j 
signee  as  to  the  value  of  thesecurity.  But 
he  made  no  effort  In  that  direction,  for  he 
claimed  that  he  had  no  security,  and  was 
entitled  to  prove  his  full  debt.  Of  course, 
for  the  same  reason,  be  did  not  convey  his 
claim  upon  the  property  to  the  assignee, 
and  permit  the  property  to  be  sold  under 
the  order  of  the  court.  The  claim,  there- 
fore, was  properly  rejected  by  the  court. 

The  second  claim  presented  by  Champlin 
against  the  estate  of  the  insolvent  was 
for  $713.83,  being  the  costs  Incurred  in  the 
attachment  proceedings.  It  is  evident 
that  the  attachment  was  wrongfully  sued 
out.  Under  such  circumstances  appellant 
could  not  have  recovered  such  costs  from 
the  defendant  If  he  had  not  been  adjudged 
an  insolvent.  As  the  proceedings  In  insol- 
vency are  for  the  purpoMeof  appropriating 
the  property  of  the  Insolvent  to  the  pay- 
ment of  his  debts,  it  must  follow  that 
such  costs  could  not  be  allowed  against 
his  estate.  The  provisions  of  section  65  of 
the  insolvency  act  can  only  apply  to  costs 
which  would  have  been  a  legal  charge 
against  the  insolvent.  I  think  the  order 
sliould  be  affirmed. 

We  concur:  HAYNES.C.;  BELCHER, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  orders  are 
affirmed. 


(97  Cal.  527) 

In  re  MULHOLLAND.  (No.  21,000.) 
(Supreme  Court  of  California.    March  16, 
1893.) 

Fixes— Imprisonment  untit.  Payment. 

1.  Peu.  Code,  §  1446,  relating  to  proceed- 
ings in  police  courts,  provides  that  a  judgment 
that  defendant  pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  fine  is  satisfied,  in 
the  proportion  of  one  day's  imprisonment  for 
every  dollar  of  the  fine.  Section  1205,  which 
was  a  similar  provision,  till  amended  by  St. 
1891,  p.  52,  provides  that  the  imprisonment 
"must  not  exceed  one  day  for  every  two  dol- 
lars of  the  fine."  Held,  that  section  1446  was 
not  affected  by  the  amendment  to  section  1205, 
which  is  a  limitation  oh  the  powers  of  superior 
courts. 

2.  The  fact  that  the  law  provides  different 
degrees  of  punishment  by  different  courts  for 
the  same  offense  does  not  render  it  invalid. 

At  chambers. 

Petition  by  one  Mulbolland  for  a  writ  of 
habeas  corpus.  Denied. 

N.  S.  Wirt,  for  petitioner. 


P  ATERSON,  J.  The  petitioner  was  con- 
victed in  the  police  court  of  the  city  and 
county  of  San  Francisco,  January  16,1893, 
of  the  crime  of  battery,  and  sentenced  to 
pay  a  fine  of  f  100,  or,  In  default  of  the  pay- 
ment thereof,  to  be  Imprisoned  at  the  rate 
of  one  day  for  each  dollar  of  said  fine  re- 
maining unpaid.  The  petitioner  claims 
that  the  court  below  bad  no  authority  to 
imprison  him  for  more  than  50  days;  that 
the  sentence  ought  to  have  beennogreater 
than  one  day  for  each  two  dollars  of  the 
fine.  In  support  of  this  contention  be  re- 
lies upon  section  1205  of  the  Penal  Code,  aa 
amended  March  10,  1891,  (St.  1891,  p.  52.) 
that  section,  as  originally  incorporated 
into  the  Code,  provided  that  the  judgment 
mould  specify  the  extent  of  Imprisonment, 
*  which  could  not  exceed  one  day  forevery 
two  dollars  of  the  fine."  Section  1446, 
Pen.  Code,  relating  to  proceedings  In  jus- 
tices' and  police  courts,  provided  that  a 
judgment  that  the  defendant  pay  a  fine 
might  also  direct  that  he  be  imprisoned 
nutil  the  fine  Is  satisfied,  in  the  proportion 
of  one  day's  imprisonment  for  every  two 
dollars  of  the  fine.  Both  of  these  sections 
were  amended  In  1874  by  Inserting  the 
words  "one  dollar"  in  lieu  of  the  words 
"two  dollars,"  as  used x  in  each  section. 
Section  1446  has  remained  the  same  as  thus 
amended.  The  amendment  to  section  1205. 
approved  March  10, 1891,  provides  that  the 
imprisonment  "must  not  exceed  one  day 
for  every  two  dollars  of  the  fine,  nor  ex- 
tend in  any  case  beyond  the  terra  for  which 
the  defendant  might  be  sentenced  to  im- 
prisonment for  the  offense  of  which  be  has 
been  convicted."  In  my  Judgment,  the  re- 
cent amendment  to  section  1205  In  no  way 
affected  the  operation  of  section  1446.  I 
think  that  the  legislature  iutended  that 
the  justices'  and  police  courts  should  re- 
main clothed  with  the  discretion  which 
they  have  exercised  under  section  1446ever 
since  Its  adoption.  The  amendment  to 
section  1205  is  a  limitation  upon  the  powers 
of  the  superior  courts,  which  alone  have 
jurisdiction  of  misdemeanors,  with  one  or 
two  exceptions,  (section  115,  Code  Civil 
Proc.,)  for  which  the  punishment  may  be. 
greater  than  six  mouths' imprisonment  or 
$500  fine,  or  both.  In  certain  cases  the 
superior  court  may  impose  as  a  penalty 
for  a  misdemeanor  several  years' impris- 
onment in  the  county  jail,  or  f 5,000,  or 
both  such  fine  and  Imprison  men*..  It  Is  al- 
together likely  that  the  members  of  the 
legislature  bad  observed  in  some  instances 
an  abuse  of  discretion  in  the  exercise  of 
this  authority  by  the  superior  courts  un- 
der the  provisions  of  the  statute,  and  de- 
sired to  limit  their  power  in  that  regard. 

1  do  not  think  there  is  any  merit  in  the 
point  made  by  counsel  for  petitioner  that 
the  "punishment  must  be  the  same  in  all 
courts  for  the  same  offense. "  As  was  said 
In  Ex  parte  Soto,  88  Cal.  627,  26  Pac.  Rep. 
531:  "Section  1446  of  the  Penal  Code  does 
not  Imperatively  require  that  the  direction 
for  Imprisonment  in  case  of  nonpayment 
of  a  tine  shall  be  at  the  rate  or  in  the  pro- 
portion of  one  day  for  one  dollar.  It  Is  1n 
terms  permissive.  The  discretion  of  the 
magistrate  is  absolute  whether  or  not  to 
Ira  pose  any  I m prison  men  t  w halever. "  The 
justices'  and  police  courts  having  this  dis- 
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ere t ion,  and  tbe  court  being  limited  in  the 
exercise  thereof  to  the  maximum  term  of 
imprisonment  prescribed  as  a  penalty  or 
part  of  the  penalty,  there  la  very  little 
danger  of  petty  offenders  being  subjected 
to  a  harsher  or  more  burdensome  rale 
than  the  one  which  is  applied  to  more  seri- 
ous offenders.  It  is  true,  a  person  charged 
with  a  felony  may  be  convicted  of  a  mis- 
demeanor of  which  tbe  Justices'  and  police 
courts  have  Jurisdiction,  and  be  sentenced 
by  the  superior  coort  to  a  greater  term  of 
imprisonment  than  he  would  havereceived 
if  he  bad  been  tried  before  a  justice  of  the 
peace  for  the  same  offense,  (such  a  thing  is 
possible.)  bat  that  fact  does  not  invalidate 
the  law.  The  various  superior  and  jus- 
tices' courts  throughout  the  state  are  con- 
stantly trying  criminal  cases  ot  the  same 
nature  and  imposing  different  sentences. 
It  la  impossible  to  lay  down  any  fixed  rule 
by  which  the  judges  may  determine  the 
exact  penalty  to  be  imposed  in  each  case, 
and  the  fact  that  criminals  are  subjected 
to  different  degrees  of  punishment  for  the 
same  offense  in  different  courts  does  not 
affect  the  validity  of  thela  w.  Scrluegrour 
v.  State,  1  Chand.  61.  The  petitioner  is 
remanded  to  the  custody  of  the  sheriff. 


(97  Cal.  610) 

BOYD  v.  ODDOUS.    (No.  19,024.) 
(Supreme  Court  of  California.    March  10, 1893.) 
Negligence — Pleading— Instructions. 

1.  A  complaint  in  an  action  to  recover  for 
personal  injuries  sustained  through  the  negli- 
gence of  another  is  not  demurrable  by  reason 
of  its  failure  to  allege  absence  of  contributory 
negligence  on  the  part  of  plaintiff. 

2.  Where  a  party  requests  numerous  in- 
structions, and  the  conrt  gives  a  general  charge, 
purporting  to  cover  the  instructions  asked,  an 
objection  to  the  refusal  of  the  court  to  give 
the  instructions  on  the  ground  that  they  were 
proper,  and  that  they  were  not  covered  by  the 
charge  of  the  conrt,  is  too  general  to  be  noticed. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Los  An- 
geles county;  William  P.  Wade,  Judge. 

Aetlon  by  W.  M.  Boyd  against  Jacques 
Oddous.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ant appeals.  Affirmed. 

W.  V.  Blscalluz  and  Gould  &  Stanford, 
for  appellant.  Burnett  &  Gibbon,  for  re- 
spondent. 

VANCL1EF,  C.  Action  for  damages  al- 
leged to  have  been  suffered  by  plaintiff 
from  the  bite  of  a  dog  owned  and  kept  by 
defendant;  it  being  alleged  that  the  dog 
was  vicious  and  accustomed  to  bite  man- 
kind, of  which  defendant  had  notice,  and 
that  plaintiff  was  bitten  in  consequence 
of  tbe  negligent  manner  In  which  defend- 
ant kept  the  dog.  The  answer  admits 
that  defendant  owned  aud  kept  tbe  dog, 
but  denies  all  other  material  averments  of 
the  complaint;  and,  as  an  affirmative  de- 
fense, alleges  "that,  If  tbe  plaintiff  had 
nsed  ordinary  caution,"  he  could  have 
avoided  coming  in  contact  with  the  dos. 
This  seems  to  have  been  Intended  as  an 
averment  of  contributory  negligence  on 
the  part  of  the  plaintiff.  The  verdict  of 
the  jury  was  in  favor  of  the  plaintiff,  as- 
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sessing  the  damages  at  $450,  according 
to  which  judgment  was  rendered.-  Defend- 
ant appeals  from  tbe  Judgment  and  from 
an  order  denying  his  motion  for  new  trial. 

1.  The  first  and  principal  point  urged 
here  by  counsel  for  appellant  is  that  tbe 
complaint  fails  to  state  a  cause  of  action, 
because  it  does  not  negative  contributory 
negligence  on  the  part  of  the  plaintiff; 
and,  therefore,  that  defendant'*  demurrer 
to  the  complaint  aud  his  motion  for  non- 
suit should  have  been  sustained.  No  au- 
thorities are  cited  which  tend  to  support 
this  point;  but  the  contrary  doctrine 
seems  to  be  firmly  established  in  this 
state.  Robinson  v.  Railroad  Co.,  48  Cal. 
409;  Ylk  Hon  v.  Waterworks,  65  Cal.  619; 
Magee  v.  Railroad  Co.,  78  Cal.  430,  21  Pac. 
Rep.  114. 

2.  There  Is  no  foundation  in  the  record 
for  the  point  that  the  court  permitted  evi- 
dence of  special  damages  not  pleaded,  as 
no  such  evidence  appears;  nor  does  it  ap- 
pear that  any  evidence  of  damage  was  ob- 
jected to  on  tbe  ground  that  the  damage 
was  not  specially  pleaded. 

8.  It  Is  contended  that  the  evidence 
does  not  justify  a  verdict  of  negligence  on 
tbe  part  of  tbe  defendant,  and,  if  it  does, 
that  the  jury  should  have  found  contribu- 
tory negligence  of  the  plaintiff.  Upon 
both  of  these  issues  the  evidence  was  con- 
flicting, and  therefore  the  verdict  as  to 
neither  should  be  disturbed. 

4.  Some  very  Indefinite  objections  are 
made  to  tbe  instructions  given  to  the  jury. 
Counsel  for  defendant  requested  the  giving 
of  seven  distinct  instructions,  which  ap- 
pear in  tbe  record.  The  plaintiff  also 
asked  instructions  which  do  not  appear. 
As  to  the  Instructions  asked,  the  court 
said:  "I  have  been  requested,  by  both 
plaintiff  and  defendant,  to  give  certain 
instructions,  and  have  concluded  to  give 
tbe  instructions  entire  by  the  court,  cover- 
ing the  points  that  are  made  in  these  in- 
structions as  far  as  possible.  You  can 
save  your  exceptions  on  both  sides  to  the 
refusal  of  the  instructions  asked  for,  and 
1  will  charge  the  Jury  orally."  The  in- 
structions orally  given  cover  about  4% 
pages  of  tbe  transcript;  and.  as  often 
happens  in  cases  of  oral  instructions,  they 
are  not  so  perspicuous  as  they  probably 
would  have  been  had  they  been  deliberate- 
ly written;  but,  considering  them  to- 
gether, they  seem  to  be  free  from  error 
prejudicial  to  the  defendant.  As  to  tbe 
refusal  of  the  conrt  to  give  the  seven  in- 
structions requested  by  defendant, connsel 
for  appellant  only  say:  "Here  it  will  be 
seen,  we  tbink,  that  instructions  asked  by 
appellant  were  proper,  and  that  they  were 
not  covered  by  the  court's  charge  to  the 
Jury."  This  Is  too  general.  The  proper 
instructions  said  to  have  been  asked,  and 
not  substantially  given,  should  have  been 
specified  by  counsel.  Upon  an  ordinarily 
careful  reading,  I  have  discovered  none 
such.  I  think  the  judgment  and  order 
should  be  affirmed. 

Weconcur:  BELCHER,  C. ;  HAYNES.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  judgment  and 
order  appealed  from  are  affirmed. 


Digitized  by  Google 


570 


PACIFIC  REPORTER,  Vol.  82. 


(Gal. 


(97  Cal.  BOO) 

ROGERS  v.  DUHART.    (No.  19,095.) 
(Supreme  Court  of  California.    March  10, 1893.) 

Trespass  OK  Land— Actios  bt  Lbsbbb  hot  ih 
Possession— Pleading. 
A  complaint  stated  that  the  executors  of  a 
certain  estate  let  to  plaintiff  certain  land  of  the 
estate  for  eight  months  from  a  date  stated, 
"and  thereupon  plaintiff  took  possession  of  and 
has  ever  since  held  the  same;  that  defendant 
entered  upon  the  described  property,  and  drove 
into  and  kept  cattle  and  sheep  thereon,  and 
destroyed  all  the  grass  thereon,  and  so  kept 
them  there  for  nearly  four  months,  without 
plaintiff's  consent.  All  the  facts  alleged  were 
true,  except  that  plaintiff  was  not  in  possession 
during  the  time  mentioned.  Held,  that  plaintiff 
was  entitled  to  recover,  though  he  could  pot 
maintain  trespass  quare  clausum,  for  want  of 
possession;  since,  under  the  Code,  technical 
forms  of  action  are  discarded,  and  the  allega- 
tion of  possession  was  immaterial,  and  may  be 
treated  as  surplusage. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade,  Judge. 

Action  by  Rogers  against  Dnhart  to 
recover  damages  caused  by  defendant  by 
pasturing  stock  on  certain  land.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Wells,  Monroe  A  Lee,  for  appellant.  J. 
L.  Murphy,  for  respondent. 

PATERSON,  J.  The  complaint  alleges 
that  the  executors  of  the  estate  of  Miguel 
Leonis  let  and  demised  onto  the  plaintiff 
certain  lands  belonging  to  the  estate  for 
the  term  of  eight  months  from  and  after 
February  1, 1891,  and  thereupon  plaintiff 
took  possession  of  and  has  ever  since  held 
the  same;  that  on  February  1, 1891,  the 
defendant  "entered  upon  tbe  plain  tiff's  said 
described  property,  and  drove  into  and 
kept  upon  the  said  land  about  400  head 
of  cattle,  and  about  8,000  head  of  sheep, 
and  trod  down  and  depastured  and  de- 
stroyed all  the  grass  and  herbage  thereon, 
and  so  kept  the  said  cattle  and  sheep  up- 
on the  same  continually  thereafter  and 
until  on  or  about  tbe  17th  day  of  April, 
1891,  •  •  •  without  the  consent  of 
plaintiff,  and  to  his  damage  in  the  sum  of 
? 2,000. "  The  facts  of  tbe  case  are  not  dis- 
puted. They  show  tbat  defendant  had 
the  right  to  pasture  400  head  of  cattle 
upon  tbe  lands  until  the  1st  day  of  Sep- 
tember, 1890;  tbat,  after  his  right  expired, 
the  executors  gave  him  "permission  to 

gesture  upon  the  said  lands  his  gsntle 
and  of  cattle,  consisting  of  60  or  60  head, 
uu  til  the  81st  day  of  December,  1890,  In 
consideration  of  tbe  said  defendant  watch- 
ing over  tbe  place  and  keeping  the  cattle 
of  all  other  parties  off;"  tbat  at  tbe  time 
of  giving  said  permission  tbe  executors 
notified  the  defendant  "that  he  must  re- 
move his  cattle  on  tbe  81st  day  of  Decem- 
ber, 1890,  and  tbat  under  no  consideration 
was  the  defendant,  Dubart,  to  keep  or  al- 
low auy  sheep  to  run  upon  the  said  ranch, 
and  that  was  tbe  only  permission  given 
defendant,  by  either  of  the  executors,  to 
be  or  have  his  cattle  upon  said  ranch  after 
the  1st  day  of  September,  1890;"  tbat  a 
few  days  after  September  1st  one  of  the 
executors  told  the  defendant  to  remove  his 


cattle  from  the  ranch,  and  that  he  gar* 
said  executor  "to  understand  chat  he  had 
removed  them,  though  he  did  not  state  so 
in  so  many  words,  (he  stated  tbat  be  bad 
sold  them,  or  was  about  to  sell  them;) 
tbat  the  defendant  permitted  2,000  head 
of  sbeep,  800  bead  of  cattle,  and  25  bead 
of  horses  belonging  to  bim  to  grase  upon 
tbe  land  in  question  from  January  1, 1891, 
until  April  17, 1891;  that  neither  the  plain- 
tiff nor  the  executors  had  knowledge  of  tbe 
fact  tbat  plaintiff's  sheep,  cattle,  and 
horses  were  upon  the  lauds  subsequent  to 
December  81, 1890,  but  supposed  that  he 
bad  removed  them  from  tbe  premises,  la 
accordance  with  bis  instructions,  and  that 
they  did  not  know  tbat  he  bad  abused  the 
privilege  granted  to  him  on  or  about  Sep- 
tember 1, 1890;  tbat  tbe  lands  described  in 
the  complaint  were  nnincloeed  pasture 
lands,  and  neither  plaintiff  nor  any  one 
on  his  behalf  took  possession  of  the  land 
or  any  part  thereof  until  about  the  12th 
day  of  April,  1891 ;  tbat  plaintiff  has  sus- 
tained damages  in  the  sum  of  $900  by  rea- 
son of  the  wrongful  act  of  tbe  defendant, 
as  chargod  in  the  complaint. 

Tbe  briefs  are  devoted  chiefly  to  a  dis- 
cussion of  tbe  question  whether  an  action 
trespass  quare  clausum  fregit can -be  main- 
tained by  one  who  was  not  in  the  actual 
possession  of  the  land  at  tbe  time  tbe 
acts  complained  of  were  performed.  The 
respondent  refers  to  cases  showing  tbat 
actual  possession  Is  not  In  all  cases  es- 
sential, and  tbe  appellant  Insists  tbat  the 
exceptions  are  confined  to  cases  in  which 
the  plaintiffs  were  the  owners, — where  the 
title  draws  to  it  tbe  possession  for  tbe 
purpose  of  redressing  injuries  to  tbe  es- 
tate. It  would  be  a  useless  thing  to  at- 
tempt to  reconcile  the  cases  on  this  sub- 
ject. Decisions  adhering  to  the  common- 
law  rules  of  pleading  are  seldom  of  any 
value  in  determining  the  sufficiency  of  a 
pleading  under  tbe  Code,  and  sometimes 
lead  to  serious  departures  from  its  letter 
and  spirit.  With  us  mere  forms  of  action 
are  cast  aside.  Every  action  Is  now  In 
effect  a  special  action  on  tbe  case,  ( Jones 
v.  Cortes.  17  Cal.  487;  Gonlet  v.  Asseler,  22 
N.  Y.  225;  Matthews  v.  McPherson,  65  N. 
C.  189;  Brown  v.  Bridges,  81  Iowa,  145;) 
and  tbe  rigid  formalism  and  subtle  dis- 
tinctions found  In  tbe  rules  governing  the 
common-law  forms  of  action  are  as  In- 
applicable and  inane  under  the  modern 
plan  of  procedure  as  the  highly  dramatic 
speech,  senseless  repetitions,  and  symbolic 
gestures  of  tbe  formula)  prescribed  for  tbe 
five  forms  of  civil  actions  by  the  decem- 
virs of  ancient  Rome.  Does  tbe  complaint 
state  in  ordinary  and  concise  language 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion? Tbat  Is  tbe  question,  and  not 
whether  It  Is  sufficient  to  show  trespass 
quare  clausum,  trespass  vl  et  armls,  or 
any  other  technical  form  of  action,  ex  de- 
licto or  ex  contractu.  Tbe  common-law 
rule  Is  that,  if  plaintiff  declare  in  trespass 
quare  clausum  where  the  action  should 
be  case,  be  will  be  nonsuited  at  the  trial; 
bnt  under  our  system,  if  tbe  facts  alleged 
and  proved  are  such  as  would  bave  enti- 
tled tbe  plaintiff  to  relief  under  any  of  the 
recognized  forms  of  actlou  at  common 
law,  they  are  sufficient  as  the  basis  of  rs> 
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lief,  whatever  It  may  be.  The  bill  of  ex- 
ception* herein  states  facts  which  would 
entitle  plaintiff  to  relief  in  an  action  on  the 
case,  which  includes  torts  not  committed 
with  force,  actual  or  implied,  injuries  com- 
mitted to  property  of  which  plaintiff  has 
the  reversion  only,  and  in  fact  all  injuries 
not  provided  for  in  other  forms  of  action. 
The  fact  that  the  plaintiff  alleges  he  was 
In  possession  is  Immaterial.  The  allega- 
tion may  be  treated  as  surplusage.  "Su- 
perfluity does  not  vitiate."  "The  nature 
of  the  right  of  action  has  not  been 
changed,  nor  has  the  amount  of  damages 
recoverable  been  affected;  but  the  special 
and  technical  rules  which  govern  the  useof 
the  two  common-law  actions  mentioned 
[trespasM  and  case]  have  certainly  been 
abrogated."  Pom.  Rem.  &  Rem.  Rights,  § 
242.  The  damages  recoverable  in  the  com- 
mon-law action  of  trespass  qnnreciausum 
are  for  the  wrong  done  to  tin*  plaintiff's 
possession  as  well  as  to  the  Inheritance, 
and,  where  the  entry  Is  with  actual  force, 
treble  damages  are  frequently  allowed. 
While  the  plaintiff  Is  not  permitted  to  re- 
cover such  damages  under  the  facts  proved 
in  the  case,  he  Is  certainly  entitled  to  re- 
cover such  damages  as  would  have  been 
recoverable  If  the  action  were  the  com- 
mon-law "action  of  case."  To  hold  that 
the  plaintiff  could  not  recover  would  be 
to  restore  the  old  distinctions  between 
these  technical  actions.  Section  232.  su- 
pra, note  2.  There  is  nothing  decided  In 
any  of  the  cases  upon  which  the  appellant 
relied  opposed  to  the  views  which  we  have 
expressed.  The  statements  upon  this  sub- 
ject in  Holman  v.  Taylor,  31  Cal.  340.  and 
Pollock  v.  Cummings,  38  Cal.  685,  are  dicta. 
In  nttendorffer  v.  Saegers,  50  Cal.  407.  it 
was  alleged  that  the  defendant  forcibly 
entered  upon  the  premises,  and  tore  down 
the  buildings,  etc.  It  was  claimed  by  the 
appellant  that  the  action  was  trespass 
quare  clausum.  Respondent  denied  this, 
asserting  that  it  was  an  action  by  the 
owner  for  damages  done  to  the  inherit- 
ance. The  court  held  with  the  appellant, 
but  did  nut  hold  that  the  action  could 
not  be  maintained  unless  the  plaintiff  was 
in  possession.  The  case  simply  holds  that 
evidence  of  the  possession  of  the  tenant 
was  material  on  the  question  of  damages. 
The  question  of  the  sufficiency  of  the 
complaint  or  of  the  facts  found .  to  con- 
stitute a  cause  of  action  in  case  was  not 
considered  in  any  of  the  cases  referred  to. 
In  Heilbroii  v.  Helnlen,  72  Cal.  371,  14 
Pac.  Rep.  22,  the  court  held  that  the  de- 
fendants were  entitled  to  show  that  at 
the  time  of  the  acts  charged  in  the  com- 
plaint they  were  In  qulot  and  peaceable 
possession  of  the  land,  claiming  the  same 
under  certificates  of  purchase  and  patents, 
and  hnd  continuously  used  and  occupied 
it  for  10  or  11  years  prior  to  the  commence- 
ment of  the  action.  The  decision  fol- 
lowed the  doctrine  announced  in  Page  v. 
Fowler,  37  Cal.  100,  viz.  that  a  personal 
action  cannot  be  made  the  means  of  liti- 
gating and  determining  the  rights  to  the 
possession  of  real  property,  as  between 
conflicting  claimants.  In  Bank  v.  Tur- 
man,  (Cal.)  30  Pac.  Rep.  960,  It  appeared 
that  the  plaintiff  did  not  have  title, 
and  be  neither  had  possession  nor  the 


right  of  possession.  In  the  case  at  bar 
there  is  no  pretense  that  the  defendant 
was  claiming  adversely  to  any  one.  He 
vacated  the  premises  promptly  upon  re- 
ceiving a  written  notice  on  behalf  of  plain- 
tiff demanding  possession,  and  so  states  in 
his  answer.  He  was  never  at  any  time 
after  September  1, 1890,  a  tenant.  Admit- 
ting that,  when  a  tenancy  is  shown,  the 
presumption  from  his  continued  posses- 
sion is  that  be  holds  in  the  same  capacity, 
there  is  here  shown  an  express  agreement 
by  the  terms  of  which  he  was  simply  to 
have  the  privilege  of  pasturing  50  or  60 
head  of  cattle  on  the  land,  in  consideration 
of  bis  services  In  caring  for  the  property, 
and  seeing  that  other  stock  did  not  tres- 
pass on  the  land.  The  presumption  is 
therefore  overcome.  Bertie  v.  Beaumont, 
16  East,  33.  Defendant  contends  that  he 
was  a  tenant  at  sufferance  after  December 
31,  1891,  but  this  is  a  mistake.  He  was 
a  mere  servant.  Haywood  v.  Miller,  3 
Bill,  90;  Robertson  v.  Georgia, 7  N.  H.308. 
His  possession  was  the  possession  of  his 
employer.  He  could  not  have  maintained 
an  action  against  any  one  for  trespass, 
nor  would  he  have  been  a  necessary  party 
plaintiff  with  the  owner  in  a  suit  to  re- 
cover damages  for  Injury  to  the  property. 
Ogden  v.  Gibbous,  5  N.  J.  Law,  599. 
Whether  he  be  regarded  as  a  servant  or 
licensee,  the  result  Is  the  same.  He  was 
there  for  a  particular  purpose,  and  the 
moment  be  abused  the  privilege,  or  com- 
mitted any  act  hostile  to  the  interests  of 
hie  employer  or  licensor,  he  became  a 
trespasser.  Lyfnrd  v.  Putnam,  35  N.  H. 
563;  Looram  v.  Bnrlingame,  16  La.  Ann. 
199;  People  v.  Fields,  1  Lans.  222;  Haskin 
v.  Record,  32  Vt.  575. 
Judgment  and  order  affirmed. 

We  concur:  GARODTTE,  J.;  HARRI- 
SON, J. 


(97  Oal.  618) 

«x  SIVERS  v.  S1YERS  et  aL    (No.  15,145.) 

(Supreme  Court  of  California.    March  11, 1893.) 

Contract — Construction— Tim k  or  Perform- 
ance—Parol  Evidence— Res  Judicata. 

1.  A  contract  recited  that  defendants,  hus- 
band and  wife,  jointly  and  severally  agree  to 
pay  plaintiff  a  certain  sum  "advanced  or  loaned 
to  us,  or  any  further  Bum  of  money  which  he 
may  loan  to  us  at  such  time  as  circumstances 
may  occur,— that  is  to  say,  that,  if  in  any  event 
either  of  us  should  die,  then  the  survivor  shall 
assume  the  debt,  and  pay  it  as  if  both  were 
living;  and  we  further  agree  that  if  the  money 
•  *  •  is  not  paid  before  the  expiration  of 
five  years  from  the  first  day  of  January,  1889^ 
last  past,  then  we  jointly  or  severally  agree  to 
give  a  mortgage  to  plaintiff  on  land  described. 
Held,  that  no  time  of  payment  was  fixed  by  the 
contract. 

2.  In  an  action  on  such  contract  it  was 
competent  for  plaintiff  to  show  by  oral  testi- 
mony when  such  contract  was  agreed  to  be  per- 
formed. 

3.  Where  the  evidence  shows  that  the 
money  was  agreed  to  be  paid  when  defendants 
sold  the  land  described  in  the  contract,  and 
that  the  land  was  sold  prior  to  plaintiff's  de- 
mand and  the  commencement  of  the  action,  a 
finding  that  the  money  became  payable  on  de- 
mand was  proper. 

4.  In  such  case  it  appeared  that  plaintiff 
sued  on  such  contract  in  justice's  court,  and 
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that  a  demurrer  to  the  complaint  was  sustained 
by  the  justice,  whereupon  plaintiff  dismissed 
the  action.  Held,  that  such  action  was  no  bar 
to  the  subsequent  action  in  the  superior  court. 

Department  I.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
E.  R.  Garber,  Judge. 

Action  by  John  U.  Sivers  against  John 
A.  Sivers  and  Eliza  Sivers  on  a  contract 
for  the  payment  of  money.  From  a  Judg- 
ment for  plaintiff,  defendants  appeal. 
Affirmed. 

Rogers  &  Cbllstrom,  for  appellants.  F. 
D.  Brandon,  for  respondent. 

HARRISON,  J.  The  defendants  execut- 
ed to  the  plaintiff  the  following  Instru- 
ment, In  consideration  of  the  loan  to  them 
by  the  plaintiff  of  the  sum  of  $300:  "San 
Francisco,  January  26,  1889.  The  under- 
signed agreement  entered  into  between  J. 
H.  Sivers,  of  San  Francisco,  and  John  Si- 
vers and  Eliza  Sivers,  bis  wife,  that  the 
said  John  Sivers  and  Eliza  Sivers  do 
Jointly  and  severally  agree  to  pay  to  the 
said  John  H.  Sivers  the  nam  of  three  hun- 
dred ($300)  dollars  advanced  or  loaned  to 
us,  or  any  further  sum  of  money  which  he 
may  loan  to  us  at  such  time  as  circum- 
stances may  occur,— that  is  to  say,  tbat, 
if  in  any  event  either  of  us  should  die,  then 
the  survivor  shall  assume  the  debt,  and 
pay  it  as  if  both  were  living;  and  we  fur- 
ther agree  tbat  if  the  money  or  loan  or 
moneys  so  advanced  is  not  paid  before  the 
expiration  of  five  years  from  the  first  day 
of  January,  1889,  last  past,  then  we  Jointly 
or  severally  agree  to  give  a  mortgage  to 
the  said  J.  H.  Sivers  upon  the  land  or 
property  which  we  own  or  occupy,  de- 
scribed as  follows:  Southeast  quarter  of 
section  4  in  township  27  north,  of  range 
6  west,  Tehama  county,  California. 
[Signed]  John  Sivers,  Eliza  Sivers."  The 
court  finds  as  a  conclusion  of  law  "that, 
no  time  of  payment  being  specified  In  the 
obligation  herein  sued  upon,  the  same  be- 
came payable  immediately  upon  the  de- 
mand made  by  plaintiff  for  the  payment 
thereof,"  and  rendered  Judgment  in  favor 
of  the  plaintiff. 

It  is  also  alleged  in  the  complaint  and 
found  by  the  court  tbat  at  the  time  of  the 
execution  of  tbe  instrument  it  was  agreed 
between  the  parties  that  the  defendants 
should  pay  tbe  sum  named  in  the  Instru- 
ment whenever  they  should  sell  the  real 
estate  therein  described,  and  that  such 
sale  had  been  made  prior  to  the  plaintiff's 
demand  and  the  commencement  of  tbe 
action.  This  finding  of  tbe  court  was 
made  upon  oral  testimony  thereof,  and 
the  appellants  contend  that  it  was  in- 
competent to  show  such  agreement  by 
such  testimony,  for  the  reason  tbat  the 
written  instrument  must  be  held  to  era- 
brace  all  the  terms  of  the  agreement  be- 
tween tbe  partlps.  Tbe  Instrument  exe- 
cuted by  tbe  parties  does  not  by  any 
specific  terms  designate  the  time  for  its 
performance.  That  tbe  provision  for  pay- 
ment by  the  survivor  in  case  one  of  the 
makers  should  die  did  not  postpone  the 
time  for  payment  until  that  event  is 
shown  by  the  clause  providing  that  in 
that  event  it  is  to  be  paid  "as  If  both  were 


living,"  thus  indicating  that  at  some  time 
both  were  liable  to  pay  ic;  and  the  agree- 
ment for  a  mortgage,  If  it  was  not  paid 
within  five  years,  did  not  give  to  the 
makers  five  years  in  which  to  make  pay- 
ment, but  created  an  additional  obliga- 
tion in  favor  of  the  plaintiff,  which  ceased 
to  be  operative  upon  their  sale  of  the 
property  to  be  mortgaged.  The  instru- 
ment, therefore,  being  silent  in  respect  to 
the  time  for  the  payment  of  the  money. 
It  was  competent  for  tbe  plaintiff  to  show 
that  a  period  or  event  had  been  agreed 
upon  bet  ween  tbe  parties  thereto  at  which 
tbe  payment  should  be  made,  and  sucb 
agreement  could  he  shown  by  oral  testi- 
mony. This  evidence  did  not  contradict 
or  vary  any  of  the  terms  contained  in  the 
instrument.  The  rule  which  excludes  evi- 
dence affecting  the  terms  of  a  written  in- 
strument dues  not  apply  when  tbe  parties 
have  not  Incorporated  into  the  instru- 
ment all  of  the  terms  of  their  agreement, 
and  when  the  evidence  offered  or  the 
agreement  sought  to  be  proved  is  not  in- 
consistent with  the  terms  embodied  In  tbe 
Instrument.  Evidence  of  a  contempo- 
raneous oral  agreement  as  to  any  matter 
upon  which  the  instrument  Is  silent,  and 
which  Is  not  In  consistent  with  its  terms, 
cannot  be  said  to  contradict  or  vary  tbe 
terms  of  the  written  Instrument.  Whprt. 
Ev.  93  1015, 1020;  Quidery  v.  Green,  9".  Cal. 
630,  30  Pac.  Rep.  786.  Inasmuch,  however, 
as  the  instrument  does  not  specify  any 
time  for  its  performance, tbe  finding  of  tbe 
court  that  the  money  therein  named  be- 
came payable  immediately  upon  tbe  de- 
mand therefor  was  correct,  (Civil  Code,  § 
1667;)  and  the  further  findings  respecting 
the  foregoing  oral  agreement  did  not  prej- 
udice tbe  appellants.  If  the  money  was 
payable  immediately  upon  demand,  they 
were  not  prejudiced  by  the  fact  that  the 
demand  was  not  made  until  after  they 
had  sold  the  property,  or  by  the  fact  that 
It  had  been  agreed  that  a  demand  should 
not  be  made  until  after  sucb  sale. 

The  proceedings  in  tbe  Justice's  court 
did  not  constitute  h  bar  to  this  action. 
After  the  plaintiff  bad  brought  his  action 
in  the  Justice's  court  upon  the  foregoing 
Instrument,  tbe  defendants  demurred  there- 
to, and  In  sustaining  their  demurrer  tbe 
Justice  "filed"  his  decision  In  the  action  as 
follows:  "The  case  came  on  to  be  heard 
before  me  on  the  20th  day  of  October,  1891, 
on  defendants' demurrer  to  the  amended 
complaint,  and  submitted  to  the  court 
without  argument,  and  was  taken  under 
advisement  until  the  21st  inst.,  at  which 
time  the  court  rendered  Judgment  sustain- 
ing defendants'  demurrer  to  tbe  amended 
complaint.  Stay  two  days."  Arfd  there- 
after, November  10,  1891,  the  plain  tiff  filed 
a  dismissal  of  the  action  in  that  court. 
This  action  of  tbe  Justice  did  not  consti- 
tute a  Judgment  of  the  court.  There  bad 
been  no  trial  upon  the  merits,  and  his  ac- 
tion In  sustaining  the  demurrer  was  but 
an  order  In  regard  to  the  sufficiency  of  tbe 
complaint,  and  not  a  Judgment.  A  judg- 
ment is  the  final  determination  of  tbe 
rights  of  the  parties  in  an  action  or  pro- 
ceeding, whereas  an  order  upon  t  demur- 
rer is  only  a  decision  upon  the  correctness 
or  sufficiency  of  practice  in  seeking  to  ob- 
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tain  a  lodgment.  It  may  form  the  basis 
for  rendering  a  judgment,  bat  It  is  not 
itself  a  judgment.  If  a  Judgment  had 
thereafter  been  entered  upon  that  order, 
it  must  have  been  that  the  action  be  dis- 
missed without  prejudice  to  a  new  action. 
Code  Civil  Proc.  $  890,  subd.  8. 

The  position  of  the  appellants  that  the 
suit  in  the  Justice's  court  is  still  pending, 
for  the  reason  that  no  Judgment  of  dis- 
missal was  entered  therein,  cannot  be  con- 
sidered, since  this  defense  was  not  present- 
ed In  the  court  below. 

Toe  Judgment  and  order  are  affirmed. 


We  concur: 
80N,  J. 


GAROT7TTE,  J.;  PATBR- 


(97  Cal.  630) 

DAM  MO  N  y.  BEECHERetal.  (No.  18,021.) 
(Supreme  Court  of  California.  March  16, 1893.) 
Liabilities  of  Partnership. 
Where  money  is  deposited  with  the  man- 
aging member  of  a  partnership,  a  receipt  given 
therefor  in  the  partnership  name,  and  the 
money  is  used  in  purchasing  for  partnership 
purposes,  the  firm  will  be  liable  therefor  though 
one  of  the  partners  was  absent  at  the  time  of 
the  deposit,  and  was  not  informed  of  such 
transaction. 

Department  1.  Appeal  from  superior 
court,  Shasta  county;  Edward  Sweeny, 
Judge. 

Action  by  S.  D.  Dammon  against  J.  8. 
Beecher  and  Peter  Cruuibaugh  for  money 
had  and  received.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendant  Crumbaugh  appeals.  Affirmed. 

L.  V.  Hitchcock,  for  appellant.  CP. 
Sprague,  for  respondent. 

GARODTTE,  J.  The  defendants  were 
partners  doing  a  general  merchandise  busi- 
ness. Beecher  was  the  general  manager 
thereof,  Crumbaugh  living  at  a  distance, 
and  being  seldom  at  the  place  of  business. 
While  defendants  were  so  engaged  as 
partners,  on  the  81st  of  July,  1886,  plaintiff 
deposited  with  the  Arm  the  sum  of  f  1,050. 
The  defendant  Crumbaugh  was  absent, 
as  be  usually  was,  from  bis  place  of  busi- 
ness at  the  time  the  deposit  was  made. 
The  money  was  handed  to  defendant 
Beecher  as  a  member  of  the  firm,  who  de- 
posited it  with  the  firm  funds,  giving  a  re- 
ceipt therefor  in  the  name  of  the  firm,  and 
it  was  thereupon  used  in  the  business  of 
Beecher  &  Crumbaugh,  Beecher  failing  to 
Inform  Crumbaugh  of  the  transaction. 
This  action  was  brought  to  recover  from 
the  partnership  the  amount  of  money  so 
deposited.  The  only  question  involved  in 
this  appeal  is  as  to  the  liability  of  the  ap- 
pellant, Crumbaugh.  upon  the  foregoing 
state  of  facts,  if  Beecher  had  used  the 
money  for  his  individual  purposes,  with 
some  reason  It  might  he  urged  that  no 
liability  was  created  against  Crumbaugh, 
for  the  transaction  of  the  receipt  of  the 
money  was  outside  of  the  regular  business 
of  the  partnership.  Bat  here  the  money 
was  used  for  the  purchase  of  partnership 
goods  and  the  payment  of  partnership 
debts.  It  was  directly  applied  to  the  sat- 
isfaction of  Crumbaugh 'a  liabilities,  and 


this  was  all  done  by  the  partner  who  re- 
ceived the  money  in  the  name  of  the  part- 
nership, and  who  had  the  entire  charge 
and  control  of  the  business.  Beecher  had 
full  power  to  borrow  money  for  the  use  of 
the  firm,  and  sign  notes  In  the  name  of  the 
firm,  and  thus  bind  nis  partner.  Look- 
ing at  this  transaction  in  its  most  favora- 
ble light  for  the  appellant,  he  should  not 
be  placed  in  a  better  position  towards  the 
plaintiff  than  if  Beecher  had  given  a  firm 
note  for  the  money,  rather  than  a  firm 
receipt.  Beecher  and  the  plaintiff,  Dam- 
mon, both  testified  that  the  money  was 
left  with  the  firm,  and  the  receipt  so  indi- 
cates. The  fact  that  one  partner  was  not 
present  at  the  moment  the  money  passed 
from  plaintiff  into  the  safe  of  the  firm  is 
immaterial.  Under  all  the  circumstances 
of  the  case,  we  are  bound  to  bold  that 
when  the  managing  partner  nsed  this 
money  for  the  benefit  of  the  partnership, 
the  partnership  was  liable  for  money  bad 
and  received.  It  may  be  conceded  that 
the  act  of  a  partner,  who,  being  a  trustee, 
improperly  employs  the  money  of  bis  ces- 
tui que  trust  in  the  partnership  business, 
does  not  of  itself  create  a  liability  in  favor 
of  the  beneficiary  against  the  firm;  but 
the  present  case  is  much  broader  in  its 
facts.  This  entire  question  is  exhaustive- 
ly discussed  in  the  case  of  In  re  Ketcbum, 
1  Fed.  Rep.  815,  and  the  doctrine  there  de- 
clared goes  to  much  greater  length  than  is 
necessary  to  support  the  plaintiff's  claims 
in  the  present  case.  For  the  foregoing  rea- 
sons let  the  Judgment  and  order  be  affirmed. 

We  concur:  HARRISON,  J.;  PATER- 
SON,  J. 


(97  Cal.  513) 
SCOTT  v.  GLENN.    (No.  18,094.) 
(Supreme  Court  of  California.   March  11, 1898.) 

Rendition  of  Judgment — Notice. 

In  an  action  wherein  defendant  has  filed 
a  cross  complaint,  making  plaintiff  and  others 
parties  defendant  thereto,  a  notice  reciting1 
"that  the  court  has  rendered  its  decision  and 
findings  and  judgment"  therein,  directed  "to 
the  plaintiff'  and  his  attorneys  of  record,  serv- 
ice of  which  is  accepted  by  one  of  the  attor- 
neys, who  indorses  the  acknowledgment  ofi 
service  as  "attorney  for  plaintiff  and  defend- 
ants to  cross  complaint,"  is  a  notice  of  the  ren- 
dition of  the  decision  to  all  of  the  losing  pan- 
ties. Stonesifer  v.  Kilbnrn,  29  Pac.  Rep.  §32, 
94  CaL  38,  distinguished. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coun- 
ty; M.  K.  Harris,  Judge. 

Action  by  A.  E.  D.  Scott  against  G.  R. 
G.  Glenn  for  money  had  and  received.  De- 
fendant filed  a  cross  complaint,  making 
plaintiff  and  others  parties  defendants. 
There  was  a  judgment  for  defendant. 
From  an  order  denying  a  motion  for  a 
new  trial,  defendants  in  the  cross  com- 
plaint appeal.  Affirmed. 

Geo.  B.  Graham,  for  appellants.  J.  P. 
Meux,  for  respondent. 

BELCHER,  C.  This  action  was  com- 
menced to  recover  a  sum  of  money  alleged 
to  have  been  received  by  the  defendant  for 
the  use  and  benefit  of  certain  parties,  who 
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had  Bold  and  assigned  the  indebtedness  to 
the  plaintiff.  The  defendant  answered, 
and  also  filed  a  cross  complaint,  making 
the  plaintiff  and  bis  alleged  assignors  par- 
ties defendant  and  asking  for  affirmative 
relM  against  them.  The  defendants  named 
in  the  cross  complaint  answered  thereto, 
denying  most  of  its  averments.  The  case 
was  tried  by  the  court  upon  the  issues 
raised  by  the  pleadings,  and  the  findings 
and  Judgment  were  that  the  plaintiff  take 
nothing  by  his  action,  and  that  the  de- 
fendant have  and  recover  the  relief  de- 
manded in  his  cross  complaint.  The  find- 
ings and  Judgment  were  filed  on  September 
17,  1891,  and  on  the  next  day  the  attorney 
for  defendant  served  upon  the  attorneys 
for  the  plaintiff  and  defendants  tothecroMS 
complaint  a  notice  reading  as  follows: 
"  [Title  of  Court  and  Cause.]  To  the  plain- 
tiff, and  Messrs.  T.  P.  Ryan  and  G.  B. 
Graham,  attorneys  of  record:  You  will 
take  notice  that  the  court  has  rendered  Its 
decision  and  findings  and  Judgment,  and 
defendant's  memorandum  of  costs  have 
been  this  day  filed  in  the  above-entitled 
action.  Dated  September  17,  11*91.  J.  F. 
Meux,  Attorney  for  G.  R.  G.  Glenn."  On 
this  notice  was  indorsed  an  acknowledg- 
ment of  service,  as  follows:  "Service  of 
the  within  notice  is  hereby  admitted,  this 
18th  day  of  September,  1HD1.  Geo.  B.  Gra- 
ham, attorney  for  plaintiff  and  defendants 
to  cross  complaint.**  On  March  21, 1892, 
the  defendants  in  the  cross  complaint 
served  upon  Glenn  and  filed  in  the  court  a 
notice  of  their  intention  to  move  for  a  new 
trial  of  the  action, stating  thattbemotion 
would  be  made  upon  a  statement  of  the 
case  to  be  settled  and  allowed  by  the 
court.  Subsequently  the  moving  parties 
presented  to  the  court  their  statement  of 
the  case,  and  asked  that  it  be  settled  and 
allowed;  but  the  defendant  Glenn  ap- 
peared by  bis  attorney,  and  objected  to 
the  settlement  and  allowance,  upon  the 
sole  ground  that  the  notice  of  intention  to 
move  for  a  new  trial  was  not  served  in 
time.  The  motion  was  submitted  upon 
the  above-mentioned  notices,  and  the 
court,  after  hearing  the  arguments  of 
counsel,  "found  that  the  said  statement 
of  the  case  and  bill  of  exceptions  was  in  all 
respects  true  and  correct,  but  that  the  no- 
tice of  intention  to  move  for  a  new  trial 
was  not  served  in  time,  and  thereupon  and 
for  that  reason  denied  the  motion  of  said 
defendants  to  said  cross  complaint." 
From  the  order  thus  entered,  this  appeal 
is  prosecuted  by  all  of  the  defendants  to 
thf  cross  complaint. 

The  Code  provides  that  the  party  in- 
tending to  more  for  a  new  trial  must, 
within  10  days  after  notice  of  the  decision 
of  the  court,  file  with  the  clerk  and  serve 
upon  the  adverse  party  a  notice  of  his  in- 
tention. Section  659,  Code  Civil  Proc.  It 
Is,  however,  argued  for  the  appellant— 
and  this  is  the  only  point  made— that  the 
notice  of  decision  served  here,  when  prop- 
erly construed,  was  a  notice  to  the  plain- 
tiff and  his  attorney  alone,  and  that  "no 
notice  of  the  rendition  of  the  decision  was 
ever  given  to  the  defendants  in  the  cross 
complaint."  We  do  not  think  the  notice 
can  be  thus  limited,  particularly  in  vl«w 
of  the  acceptance  of  service  which  was  in- 


dorsed upon  It.  Tn  our  opinion,  it  must 
be  treated  as  a  notice  to  and  accepted  by 
all  of  the  losing  parties.  The  case  does 
not  fall  within  the  rule  declared  in  Stone- 
sifer  v.  Kilburn,  94  Cal.  33,  29  Pac.Rep.332. 
There  it  was  held  that  the  settlement  of 
a  bill  of  exceptions  was  a  "proceeding"  in 
an  action,  within  the  meaning  of  section 
473  of  the  Code  of  Civil  Procedure,  and 
that  the  court  had  power  to  relieve 
against  the  objection  that  the  bill  was  not 
served  in  time,  when  it  appeared  that  the 
default  in  the  service  resulted  solely  from 
excusable  mistake  or  neglect.  Here  no 
claim  for  relief,  under  the  section  of  the 
Code  cited  in  that  case,  was  made,  aud  we 
fail  to  see  how  any  such  claim  could  be 
made.  The  order  appealed  from  should 
be  affirmed. 

Weconcur:  SEARLS.C. ;  VANCLIEF,  C. 

PER  CURIAM.  For  tbe  reasons  given 
in  tbe  foregoing  opinion  the  order  ap- 
pealed from  is  affirmed. 


(97  OU.  516) 
FOLEY  v.  BULLARD  et  aL   (No.  15,305.) 
(Supreme  Court  of  California.    March  11, 1893.) 
Notice  of  Appeal— Parties. 
In  an  action  to  foreclose  a  street  assess- 
ment on  land  of  several  defendants,  wherein 
judgment  is  rendered  for  plaintiff,  from  which 
some  of  the  defendants  appeal,  the  nonappealing 
defendants  need  not  be  served  with  notice  of 
appeal,  as  they  are  not  adverse  parties,  within 
Code  Civil  Proc.  §  940.  since  there  is  no  per- 
sonal liability,  but  the  judgment  must  be  satis- 
fied ont  of  the  land.    Milhkin  v.  Houghton,  17 
Pac.  Rep.  641,  75  Cal.  539,  distinguished. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Eugene  R.  Garber.  Judge. 

Action  by  John  Foley  against  James  A. 
Bullard  and  others  on  a  street  assessment. 
There  was  a  judgment  for  plaintiff,  and 
some  of  the  defendants  appeal.  Plaintiff 
moved  to  dismiss  the  appeal  because  no- 
tice thereof  was  not  served  on  tbe  non- 
appealing  defendants.   Motion  denied. 

Geo.  D.  Collins,  for  appellants.  J.  C. 
Bates,  for  respondent. 

GAROUTTE,  J.  Foley  recovered  a  judg- 
ment foreclosing  a  street  assessment  upon 
certain  realty  of  defendants.  Some  of  the 
defendants  appealed  from  the  judgment, 
but  did  not  serve  notice  of  appeal  upon 
their  codefendants.  Respondent  now 
moves  to  dismiss  the  appeal  for  that  rea- 
son. The  motion  should  be  denied.  The 
nonappealing  defendants  are  not  adverse 
parties,  within  the  meaning  of  the  stat- 
ute.1 Their  rights  will  not  be  adversely 
affected  by  a  reversal  of  the  judgment. 
Under  the  authority  of  Robinson  v.  Mer- 
rill, 87  Cal.  11,  25  Pac.  Rep.  162,  It  may  be 
that  the  practical  effect  of  a  reversal  of  a 
judgment  In  this  case  will  be  a  reversal  as 
to  all  the  defendants.  If  such  is  the  result, 
then  these  codefendants  certnlnly  are  uot 


'Code  Civil  Proc.  §  940,  provides  that  a  notice 
of  appeal  must  be  served  on  the  adverse  party, 
or  his  attorney. 
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adverse  parties.  If  a  Judgment  of  reversal 
leaves  them  in  statu  quo,  then  this  appeal 
does  not  affect  their  rights,  and  they  are 
not  entitled  to  notice.  If  a  Judgment  of 
reversal  an  to  defendant  appellants  has 
not  the  practical  effect  of  a  reversal  as  to 
all  the  defendants,  then  these  defendants 
not  appealing  are  left  in  statu  quo  by 
such  reversal.  In  this  character  of  action, 
there  is  nopersonai  liability,  but  the  realty 
alone  must  be  looked  to  for  the  satisfac- 
tion of  the  Judgment.  For  these  reasons, 
so  far  as  the  subject-matter  of  this  litiga- 
tion Is  concerned,  it  is  of  no  Interest  to  the 
defendants  not  appealing  what  may  be 
the  final  result  of  the  pending  appeal.  In 
Milllkln  v.  Houghton,  75  Cal.  539,  17  Pac. 
Rep.  64],  plaintiff  appealed  from  the  order 
setting  aside  an  execution  issued  against 
all  the  defendants.  It  is  very  apparent 
that  all  the  defendants  bad  an  iuterest  in 
sustaining  the  order,  and  therefore  should 
have  been  served  with  notice  of  the  ap- 
peal. Let  the  motion  to  dismiss  be  denied. 

We  concur:  PATERSON,  J.;  HARRI- 
SON, J. 


(97  Cal.  623) 

JONES  v.  JUSTICE'S  COURT  OF  LOS  AN- 
GELES CITY.    (No.  19,027.) 
(Supreme  Court  of  California.   March  13, 1893.) 
Jostles  or  thb  Pb acts— Notice  or  Trial. 

1.  Code  Civil  Proc.  f  800,  provides  "that 
when  all  the  parties  to  an  action  in  a  justice's 
court  served  with  process  shall  have  appeared, 
or  some  of  them  nave  appeared,  and  the  re- 
maining defendants  have  made  default,  the 
justice  most  fix  a  day  for  the  trial  of  said 
cause,  and  notify  the  plaintiff  and  the  defend- 
ants who  have  appeared  thereof."  Hdd,  that 
the  provision  requiring  such  notice  of  the  day 
of  trial  is  imperative,  and  a  judgment  entered 
without  it  will  be  vacated  on  a  writ  of  review. 

2.  Under  Code  Civil  Proc.  §  873,  providing 
that  the  trial  most  commence  at  the  expiration 
of  one  hour  from  the  time  specified  in  the  no- 
tice mentioned  in  section  850,  the  notice  must 
be  given  in  writing,  and,  with  proof  of  service, 
most  form  a  part  of  the  record. 

Department  1.  Appeal  from  superior 
court.  Los  Angeles  county;  W.H.Clark, 
Judge. 

Petition  by  Ellon  Jones  against  the  Jus- 
tice's court  of  Los  Angeles  city.  •  Petition 
granted,  and  defendant  appeals.  Affirmed. 

Willis  &  Appel,  for  appellant.  Horace 
Bell,  for  respondent. 

PER  CURIAM.  The  petitioner  herein 
applied  to  the  conrt  below  for  a  writ  of  re- 
view, and  Judgment  was  entered  in  her  fa- 
vor, directing  the  appellant  to  vacate  and 
set  aside  a  judgment  entered  in  the  Jus- 
tice's court  of  Los  Angeles  city,  on  the  4th 
day  of  June,  1891,  in  favor  of  one  Bros- 
aeaa,  and  against  petitioner,  Ellon  Jones. 
The  ground  upon  which  the  petitioner 
herein  asked  for  the  writ  was  that  neither 
she  nor  her  attorney  ever  had  any  notice 
that  the  case  pending  in  the  justice's  court 
bad  been  set  for  trial,  and  the  learned 
Judge  of  the  court  below  sustained  the 
petitioner's  contention  in  that  regard,  and 
granted  the  writ  prayed  for.  Section  850, 
Code  Civil  Proc.,  provides  that  "when  all 


the  parties  served  with  process  shall  have 
appeared,  or  some  of  them  have  appeared, 
and  the  remaining  defendants  have  made 
default,  the  justice  mnst  fix  a  day  for  the 
trial  of  said  cause,  and  notify  the  plaintiff 
and  the  defendants  who  have  appeared 
thereof."  Appellant  contends  that,  the 
justice  having  acquired  Jurisdiction,  the 
failure  to  notify  the  defendant  of  the  time 
fixed  for  trial  was  mere  error,  which  could 
have  been  corrected  only  upon  appeal. 
We  do  not  think  the  contention  a  sound 
one.  Justices'  courts  have  peculiar  and 
limited  Jurisdiction,  and  the  powers  con- 
ferred upon  them  by  the  statute  roust  be 
strictly  pursued.  The  statute  requiring 
notice  of  the  day  fixed  for  trial  to  be  given 
is  imperative,  nud  it  is  Just  and  right  that 
it  should  be  strictly  enforced,  because  no 
man  should  be  deprived  of  bis  property 
without  notice  and  opportunity  to  be 
heard.  It  was  the  intention  of  the  legis- 
lature to  relieve  parties  to  actions  in  a 
justice's  court  from  the  necessity  of  mak- 
ing dally  inquiry  at  the  Justice's  office  to 
learn  when  the  case  Is  to  be  tried.  We  do 
not  think  the  cases  cited  by  the  appellant 
are  opposed  to  the  views  we  have  ex- 
pressed. Clark  v.  Superior  Court,  56  Cal. 
199,  was  an  application  for  a  writ  of  pro- 
hibition to  annul  an  order  of  the  superior 
court,  dated  April  18,  1880,  directing  the 
clerk  of  the  conrt  to  file  a  decision  and 
Judgment,  made  by  the  judge  of  the  district 
court  on  December  26,  1S79.  All  the  case 
decides  is  that,  where  the  superior  court 
has  acquired  jurisdiction  of  the  parties 
and  of  the  subject-matter,  a  Judgment 
based  upon  findings  made  by  the  district 
court  after  a  trial  therein,  but  not  filed 
until  after  the  district  Judge  went  out  of 
office,  is  merely  erroneous.  Weiinmer  v. 
Sutherland,  74  Cal.  841, 15  Pac.  Rep.  849, 
decides  that  a  Justice's  court  has  no  power 
to  review  Its  own  Judgment,  unless  stat- 
utory authority  therefor  is  given,  and 
that,  under  section  859,  Code  Civil  Proc., 
it  can  revlnw  no  judgment  except  a  judg- 
ment by  default.  In  Reagan  v.  Justice's 
Court,  75  Cal.  253,  17  Pac.  Rep.  195,  It  ap- 
peared that  the  defendant,  who  bad  been 
duly  examined,  failed  to  appear  within 
the  time  required  by  law,  but  filed  a  de- 
murrer one  day  too  late.  This  demurrer 
was  stricken  out,  and  Judgment  entered 
against  him  by  default.  A  motion  was 
made,  uuder  section  859,  Code  Civil  Proc, 
to  have  the  default  set  aside,  and  this  mo- 
tion was  denied.  We  held  that  the  Justice 
had  regularly  pursued  the  authority  con- 
ferred upon  him,  and,  if  error  intervened, 
it  could  not  be  corrected  upon  certiorari. 
Powelson  v.  Lockwood,  82  Cal.  613,  23 
Pac.  Rep.  143,  simply  holds  that  it  is  mere 
error  for  a  justice  to  proceed  to  trial  in  a 
misdemeanor  case  without  a  Jury ;  and 
Helnlen  v.  Phillips,  88  Cal.  559,  26  Pac.  Rep. 
866,  holds  that  the  provision  of  section 
892  requiring  the  justice's  court  to  render 
Judgment  at  the  close  of  the  trial  is  merely 
directory. 

It  is  claimed  by  appellant  that  it  ap- 
pears from  the  Justice's  return  to  the  writ 
that  he  had  evidence  before  him  prior  to 
entering  upon  the  trial  that  notice  had 
been  given  to  the  defendant,  and  that  his 
decision  upon  such  evidence,  even  if  errone- 


Digitized  by  Google 


576 


PACIFIC  EEPORTEB.  Vol.  82. 


(Oal. 


one.  cannot  be  reviewed  In  this  proceeding. 
The  return  shows  that,  on  tbe  27th  of 
May.  tbe  Justice  set  the  case  for  trial  June 
4, 1891.  at  2  P.  M.,  and.  by  tbe  entry  in  bis 
docket,  that  June  4th,  "at  this  2  P.M.. 
Willis  and  Appel  in  court  as  attorneys  for 
plaintiff.  No  one  appears  for  defendant. 
Counsel  for  appellant  stated  that  notice  of 
trial  bad  been  served  ou  counsel  for  defend* 
ant,  and  that  be  would  produce  same. 
After  waiting  until  3:30  P.  M.,  the  court 
proceeds  to  try  tbe  case.  Neither  the  de- 
fendant nor  her  attorney  appears  In 
court.  •  It  is  also  claimed  that  because  it 
appears  from  the  return  to  tbe  writ  that 
at  a  subsequent  day,  when  a  motion  was 
made  by  tbe  defendant  to  vacate  the 
Judgment,  an  affidavit  of  the  service  of  a 
notice  of  trial  was  filed,  tbe  denial  by  the 
Justice  of  this  motion  to  vacate  tbe  judg- 
ment is  a  conclusive  determination  that 
tbe  defendant  bad  a  proper  notice  of  tbe 
time  fixed  for  the  trial.  This  portion  of 
the  return  Is  as  follows :  ** Sept.  12.  Willis 
and  Appel  filed  affidavits  of  service  of  do- 
ticeof  trial. "  Tbe  provision  in  section  873, 
Code  Civil  Proc.,  that  tbe  trial  must  com- 
mence at  the  expiration  of  one  hour  from 
tbe  time  specified  In  the  notice  mentioned 
in  section  850  implies  that  this  notice 
should  be  given  in  writing,  and  form  a 
part  of  tbe  record,  and  that  there  should 
be  an  entry  thereof,  and  also  of  the  mode 
in  wbicb  it  was  given,  in  tbe  Justice's 
docket,  so  that  there  may  be  affirmative 
evidence  of  bis  authority  to  render  a  judg- 
ment. Tbls  notice  and  tbe  proof  thereof 
are  as  essential  to  tbe  authority  of  the 
Justice  to  proceed  upon  tbe  trial  of  the 
case  as  Is  tbe  summons  and  return  of  serv- 
ice thereof  to  bis  entering  a  Judgment  of 
default.  The  giving  of  the  notice  is  a  duty 
which  the  statute  imposes  upon  the  Justice 
before  he  has  any  authority  to  proceed 
with  tbe  trial;  and,  while  it  is  not  neces- 
sary that  be  serve  tbe  notice  himself,  he 
ought  net  to  accept  tbe  verbal  statement 
of  the  plaintiff  that  tbe  notice  bad  lieen 
served  upon  the  defendant.  The  Justice  did 
not  embody  in  his  return  the  affidavit  of 
service  of  tbe  notice,  and  tbe  superior 
court  was  not  required  to  accept  the 
above  memorandum  in  bis  docket  as  any 
evldencetbat  theaffldavit  contained  proof 
that  the  notice  had  been  given.  If,  bow- 
ever,  it  be  conceded  that  the  affidavit  was 
itself  before  the  superior  court.  Inasmuch 
as  all  intendments  upon  this  appeal  are  in 
support  of  Its  Judgment,  we  must  presume 
that  upon  looking  Into  tbe  affidavit  tbe 
court  was  satisfied  that  it  did  not  show 
that  any  notice  had  been  given.  The  re- 
turn did  not,  moreover,  purport  to  show 
that  the  Justice  bad  given  any  notice,  nor 
did  itcontain  or  refer  to  tbe  service  of  any 
notice  given  by  him;  and,  as  all  notices 
are  required  to  be  in  writing,  (Code  Civil 
Proc.  §  1010,)  such  notice,  it  it  had  existed, 
would  have  formed  a  part  of  the  return 
by  the  Justice.  As  It  is  not  there,  tbe  su- 
perior court  was  justified  In  finding  that 
it  had  not  been  given,  and,  consequently, 
that  tbe  Judgment  of  tbe  justice  was  ren- 
dered wltbout  authority. 

There  are  objections  made  to  tbe  form 
of  tbe  proceedings,  and  to  the  judgment  of 
tbe  superior  court,  but  we  think  they  are 


Immaterial;  that  the  appellant  could  not 
have  been  prejudiced  thereby;  and  they 
should  therefore  be  disregarded. 
Jodgment  affirmed. 


(*7  Cal.  6») 
GOULD  v.  WISE  et  aL    (No.  19,021.) 
(Supreme  Court  of  California.   March  16, 1893.) 
Mortgages— Pbiobities— Dblivert. 

1.  Defendant  agreed  with  A.  to  sell  him 
certain  land,  part  cash,  and  balance  secured  by 
mortgage.  Defendant  went  with  A.  to  a  no- 
tary's office,  where  a  deed  was  executed. 
While  the  mortgage  was  being  prepared,  A. 
said,  "Let  me  see  that  deed,"  and  took  it  from 
the  table,  and  went,  without  defendant's  knowl- 
edge, to  plaintiff,  from  whom  he  negotiated  a 
loan.  A.  then  returned  to  defendant,  paid  him 
the  money,  and  executed  the  mortgage,  which 
defendant  at  once  recorded.  Prior  to  this  time 
plaintiff  had  the  deed  and  A.'b  mortgage  to 
her  recorded.  Held,  that  defendant's  mortgage 
was  entitled  to  priority,  as  there  had  been  no 
delivery  of  the  deed  to  A.  at  the  time  he  nego- 
tiated the  loan  from  plaintiff. 

2.  Defendant's  negligence  in  allowing  the 
deed  to  be  removed  from  the  room  was  not 
such  as  would  justify  an  estoppel  against  a 
plea  of  nondelivery  of  the  deed. 

Department  I.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade,  Judge. 

Action  by  Frederick  S.  Gould,  executor 
of  Julia  S.  Gould,  deceased,  against  John 
Wise  and  others,  to  foreclose  8  mortgage. 
From  a  decree  for  plaintiff,  defendant 
Wise  appeals.  Reversed. 

Willis  A  Appel  and  Houghton,  Silent  & 
Campbell,  for  appellant.  Richards  &  Car- 
rier and  Del  Valle  &  Monday,  for  respond,- 
ent. 

GAROUTTE,  J.  Upon  the  6th  day  of 
March,  1K88.  appellant,  Wise,  entered  into 
an  agreement  with  Charles  O.  and  Asa  Ad- 
ams to  convey  to  them  certain  land.  Up- 
on March  12, 1889,  Charles  Ada  ins,  one  of 
the  parties  to  the  agreement,  transferred 
his  interest  in  tbe  property  to  his  copur- 
chaser,  Asa  Adams.  On  tbe  same  day 
Asa  Adams,  having  procured  the  deed 
from  his  copurchaser,  applied  to  ap- 
pellant Wise  for  a  deed  of  tbe  premises 
contracted  for,  representing  to  him  that 
be  would  pay  f 1,000  cash,  which,  together 
with  $500  which  had  been  paid  at  tbe  date 
of  the  execution  of  the  contract,  would 
amount  to  $1,500  paid  on  the  purchase 
price,  and  that  be  would  execute  the  mort- 
gage provided  for  in  the  agreement  afore- 
said for  tbe  balance.  Appellant  at  tbe 
time  was  weak  and  infirm  from  old  age 
and  sickness  and  was  eonveyed  by  Asa 
Adams  in  a  vehicle  to  the  office  of  a  no- 
tary, and  there  the  deed  and  the  notes 
and  mortgage  set  forth  in  the  cross  com- 
plaint herein  were  executed  In  the  manner 
berelnafterstated.  Before  tbe  payment  of 
the  $ 1,000,  Adams,  without  the  consent  of 
Wise,  took  tbe  deed  from  tbe  notary's 
office,  presented  it  to  R.  W.  Polndexter,  a 
real-estate  agent  who  was  loaning  money 
for  tbe  deceased,  Juliu  F.  Gould, and  there 
executed  the  note  and  mortgage  set  forth 
in  plaintiff's  complaint.  He  thereupon  re- 
turned to  tbe  notary's  office,  where  Wise 
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was  awaiting  him,  executed  the  notes  anil 
mortgage  to  Wise,  and  gar*  bim  a  check 
for  the  cash  payment,  and  Wise  thereupon 
had  his  mortgage  recorded.  Prior  to  this 
time  Poindexter  went  to  the  recorder's 
office,  recorded  the  deed  from  appellant  to 
Adams,  and  also  the  mortgago  given  to 
plaintiff.  Appellant  was  Ignorant  of  the 
transaction  between  Adams  and  Polndex- 
ter, and  bad  no  notice  whatever  concern- 
ing plaintiff's  mortgage.  Wben  respond- 
ent's mortgage  became  due  he  commenced 
this  action,  and  impleaded  therein  appel- 
lant, Wise,  who  answered,  and  filed  his 
cross  complaint,  seeking  to  foreclose  bis 
mortgage,  and  claiming  that  it  was  prior 
and  superior  to  plaintiff's  mortgage. 

The  sole  question  involved  in  this  case 
arises  as  to  the  relative  priority  of  these 
respective  mortgages.  Upon  tho  trial 
Judgment  went  for  the  respondent,  and 
this  appeal  is  prosecuted  from  that  Judg- 
ment, and  from  the  order  denying  a  new 
trial.  We  will  not  enter  Into  a  discussion 
of  the  question  whether  the  contract  of 
sale  constituted  an  equitable  mortgage 
Hen,  of  which  the  respondent  had  con- 
structive notice,  and  which  continued 
down  to  and  merged  in  the  mortgage 
made  to  Wise  under  the  provisions  of  bis 
contract.  Tbe  case  can  be  disposed  of, 
and  therefore  should  be  disposed  of,  upon 
much  more  simple  grounds.  At  the  time 
respondent  loaned  the  money  and  took 
the  mortgage  as  security  for  the  loan,  Ad- 
ams bad  no  title  to  tbe  land,  and,  as  a 
necessary  consequence,  respondent  got  no 
security  for  tbe  money  loaned.  This  view 
of  the  matter  is  not  directly  presented  in 
appellant's  argument,  but  it  goes  to  the 
heart  of  the  case,  and  is  so  apparent  from 
a  reading  of  the  evidence  that  we  cannot 
avoid  Its  consideration.  Appellant  gave 
the  only  evidence  bearing  upon  this  branch 
of  tbe  cnae,  and  bis  testimony  was  as  fol- 
lows: "I  am  eighty -three  years  old.  I 
was  sick  on  the  12th  of  March,  and  Adams 
came  to  my  bouse  in  a  buggy.  He  had  a 
deed  for  my  property  with  him,  ready. 
He  got  me  to  sign  It  in  tbe  wagon.  Then 
be  took  me  to  a  place  to  give  a  mortgage. 
He  was  to  give  me  one  thousand  dollars, 
and  a  mortgage  and  notes  for  the  bal- 
auee.  He  hurried  me  up  so  that  he  could 
get  the  money  out  of  tbe  bank  hefore  it 
was  closed.  A  man  came  out  of  a  door 
with  a  pen  and  ink,  and  swore  me,  and  1 
signed  tbe  deed.  Then  Adams  drove  off, 
and  took  me  to  another  place.  He  had 
spoke  to  a  man  to  make  out  the  mort- 
gage, and  he  stayed  there  a  little  bit,  and 
tbe  man  was  making  out  the  mortgage 
and  writing  it  up.  I  thought  I  was  to 
have  the  first  mortgage.  He  says, '  Let  me 
see  that  deed.'  He  got  the  deed,  and 
cleared  out  with  it.  1  didn't  like  it  very 
good.  I  hadn't  got  no  mortgage  yet,  and 
he  left  tbe  mortgage  and  these  notes  lay- 
ing  there.  He  was  not  gone  more  than 
half  an  hour.  He  didn't  leave  the  notes 
and  mortgage  with  anybody;  left  them 
laying  where  the  man  was  writing  them. 
Wben  became  back  we  drove  to  thocourt- 
bouse.  and  1  recorded  ray  mortgage.  He 
gave  me  a  check  for  seven  hundred  dollars, 
and  paid  roe  most  of  the  balance  of  the 
oue  thousand  dollars  afterwards  in  small 
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sums.  The  deed  laid  on  the  table,  and  he 
says,  'Let  me  seo  that  deed.'  He  reached 
over  and  pulled  it  away.  I  did  not  tbink 
be  was  going  away,  but  he  was  gone.  He 
signed  the  mortgage  and  notes  when  he 
came  back,  and  gave  roe  tbe  check  then." 
This  evidence,  sifted  of  immaterial  mat- 
ters, discloses  that  after  tbe  deed  was 
signed  and  acknowledged,  and  while  lying 
upon  the  table  in  tbe  presence  of  both 
parties.  It  was  taken  therefrom  by  Ad- 
ams, who  thereupon  left  tbe  room  with 
the  deed  in  his  possession.  At  that  mo- 
ment the  conveyancer  was  engaged  In  pre- 
paring the.  notes  and  mortgage  which 
formed  the  principal  consideration  for  tbe 
deed,  and  which  were  to  be  delivered  con- 
temporaneously with  tbe  deed.  Upon 
this  state  of  facts  it  is  apparent  that  no 
delivery  occurred  at  the  time  Adams  ob- 
tained possession  of  it,  and  that,  as  a  con- 
sequence, no  title  was  In  him  at  the  time 
he  negotiated  the  loan,  and  no  mortgage 
lien  was  secured  upon  the  realty  by  the 
mortgagee  at  that  date  as  against  tbe 
grantor.  Wise.  Delivery  is  the  force  that 
vitalizes  the  instrument.  Here  there  was 
no  life  In  the  Instrument,  because  tbere 
was  no  delivery.  Delivery  is  dependent 
upon  tbe  Intention— the  consent— of  the 
grantor,  and  here  tbere  was  an  entire  ab- 
sence of  intention  to  make  a  delivery  until 
the  notes  and  mortgage  were  also  deliv- 
ered. The  respective  acts  of  the  gran  tee  and 
grantor  as  to  the  delivery  of  tbe  deed  and 
the  securities  were  to  be  concurrent.  The 
delivery  of  tbe  deed  was  dependent  upon 
tbe  assent  of  the  grantor,  and  his  assent 
was  dependent  upon  the  performance  of 
acts  by  the  grantee.  The  grantee's  pos- 
session of  the  deed  upon  any  other  terms 
or  conditions  was  against  the  assent  of 
the  grantor,  and  for  that  reason  the  in- 
strument bad  no  life.  This  principle  Is 
elementary,  but  is  fully  discussed  In  Ev- 
erts v.  Agnes,  4  Wis.  343;  Henry  v.  Carson, 
96  lnd.  412;  Fltsgerald  v.  Goff.  99  Ind.  28; 
Jones  v.  Loveless,  Id.  317. 

Again,  It  has  been  repeatedly  held  that 
the  fraudulent  procurement  of  a  deed  de- 
posited as  an  escrow  from  the  depositary 
by  the  grantee  named  therein  will  not  op- 
erate to  pass  tbe  title,  and  the  subsequent 
purchaser  from  such  grantee,  without  no- 
tice, and  for  a  valuable  consideration,  de- 
rives no  title  thereby,  and  will  not  be  pro- 
tected. Everts  v.  Agnes,  6  Wis.  453;  Shir- 
ley v.  Ay  res,  14  Ohio,  30S;  Stanley  v.  Val- 
entine, 79  111.  544;  Harkreader"  v.  Clayton, 
56  Miss. 383;  Henry  v.  Carson, supra ;  Tish- 
er  v.  Beck  with,  36  Wis.  65.  The  foregoing 
cases  are  conclusive  to  tbe  effect  that,  if  a 
grantee  secure  possession  of  a  deed  clan- 
destinely, or  in  any  manner  without  a  ful- 
fillment of  tbe  agreed  conditions,  there 
has  been  no  delivery  with  the  assent  of 
the  grantor,  and  therefore  no  title  has 
passed.  These  principles  of  law  being  es- 
tablished, there  is  nothing  remaining  to 
defeat  appellant's  rights  in  tbe  premises, 
unless  be  was  guilty  of  sucb  negligence  In 
allowing  tbe  deed  to  be  taken  from  his 
presence  and  from  the  room  as  to  create 
an  estoppel  against  him  In  favor  of  re- 
spondent, as  an  innocent  third  party; 
and  we  tnink  no  such  state  of  facts  is  dis- 
closed by  this  record.  The  principle  of  eq- 
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ulty  that  where  one  of  two  innocent  per- 
sons mast  suffer  by  tbe  act  of  a  third,  he 
who  has  enabled  such  third  person  to  cause 
tbe  loss  must  bear  it, is  entirely  too  broad 
In  its  scope  to  be  invoked  in  this  character 
of  action.  That  principle  is  specially  ap- 
plicable where  the  loss  has  been  occasioned 
by  reason  of  a  trust  or  confidential  rela- 
tion having  existed,  to  some  extent  at 
least,  towards  the  third  party.  But  we 
have  failed  to  find  a  case  where  an  estop- 
pel has  been  successfully  pleaded  under  the 
circumstances  here  presented.  To  create 
an  estoppel  against  tbe  grantor  in  this 
character  of  action,  if  one  can  be  created, 
requires  tbe  proof  of  that  degree  of  negli- 
gence upon  his  part  which  could  only  re- 
sult from  the  want  of  ordinary  cure.  As 
was  said  in  the  case  of  Burson  v.  Hunt- 
ington. 21  Mich.  417,  in  discussing  this 
principle  with  reference  to  the  delivery  of 
a  promissory  note:  "The  maker,  there- 
fore, cannot  be  held  responsible  for  any 
negligence.  There  was  nothing  to  prove 
negligence,  unless  he  was  bound  to  suspect 
and  treat  as  a  knave,  a  thief,  or  a  crimi- 
nal the  man  who  came  to  his  house,  ap- 
parently on  business,  because  he  after- 
wards proved  himself  to  be  such.  This  we 
think  wonld  be  preposterous."  In  Tisher 
v.  Beckwlth.  30  Wis.  55,  Chief  Justice  Dix- 
on, in  speaking  to  this  subject,  said:  "It 
might  possibly  be  that  a  case  of  that  kind 
could  be  presented  where  the  negligence  of 
the  supposed  grantor  in  this  respect  was 
so  great,  and  his  inattention  and  careless- 
ness to  tbe  rights  of  others  so  marked, 
that  the  law  would  on  that  account  estop 
bim  from  setting  up  his  title  as  against  a 
bona  fide  purchaser  for  value  under  such 
a  deed."  Even  conceding  some  negligence 
upon  the  part  of  the  grantor,  Wise,  in  al- 
lowing the  deed  to  be  removed  from  the 
room,  it  certainly  does  not  reach  that  de- 
gree of  negligence  which  would  Justify  an 
estoppel  against  a  plea  of  nondelivery  of 
the  deed.  For  the  foregoing  reasons  let 
the  judgment  be  reversed,  and  the  cause 
remanded. 

We  concur:  HARRISON,  J.;  PATER- 
SON,  J. 


(97  Cal.  590) 

COYNE  v.  RENNIB.   (No.  19,088.) 
(Supreme  Court  of  California.   March  23, 
1893.) 

Municipal  Corporations  —  Salary  or  Chief  or 
Police— Reduction. 

1.  Const,  art.  11,  8  8,  provides  that  a  city 
charter  can  be  amended  only  on  the  vote  of 
electors  of  the  city,  and  the  approval  of  the 
legislature.  Charter  San  Diego,  c.  9,  art.  3,  § 
1,  fixing  the  salary  of  the  chief  of  police,  pro- 
vides that  "the  common  council,  in  the  month 
of  January,  1891,  and  every  four  years  there- 
after, shall  readjust  and  fix  anew  the  amount 
of  all  official  salaries."  Held,  that  a  reduction 
of  the  salaries  was  not  an  amendment  of  the 
charter,  but  was  the  execution  of  a  power  con- 
ferred on  the  common  council  by  the  charter 
itself. 

2.  The  chief  of  police  was  not  bound  to 
hold  office,  and,  after  the  salary  was  reduced, 
having  voluntarily  held  it  and  accepted  the  re- 
duced salary,  until  the  expiration  of  his  term, 
a  demand  for  additional  salary,  made  eight 
months  afterwards,  was  properly  refused. 


Department  1.  Appeal  from  superior 
court,  San  Diego  county;  E.  S.  Torrance, 
Judge. 

Application  by  Joseph  Coyne  for  a  writ 
of  mandamus  to  compel  Gilbert  Rennie, 
as  auditor  of  the  city  of  San  Diego,  to 
issue  a  warrant  for  certain  salary.  From 
a  judgment  dismissing  tbe  proceeding, 
plaintiff  appeals.  Affirmed. 

Parrisb,  Mossholder  &  Lewis,  for  appel- 
lant.   William  H.  Fuller,  for  respondent. 

PER  CURIAM.  This  is  a  proceedlngfor 
a  writ  of  mandate  to  the  respondent  iu 
his  official  character  as  auditor  of  the  city 
of  Sau  Diego,  commanding  him  to  Issue 
bis  warrant  for  an  unpaid  portion  of 
plaintiff's  salary  as  chief  of  police.  The 
respondent  demurred  to  tbe  petition  for 
the  writ.  The  court  sustained  the  demur- 
rer, and  dismissed  the  proceeding.  Plain- 
tiff brings  this  appeal  from  the  judgment 
of  dismissal,  and  contends  that  the  court 
erred  in  sustaining  the  demurrer. 

The  petition  shows  that  since  May,  1889, 
tbe  city  of  San  Diego  has  been  a  municipal 
corporation  by  virtue  of  a  charter  gener- 
ally known  as  a  "Freeholders'  Charter;" 
that  from  the  date  of  tbe  organixation  of 
the  corporation  until  June  1, 1891.  the  pe- 
titioner held  the  office  of  chief  of  police ; 
that  by  section  1,  c.  9,  art.  8,  of  tbe  city 
charter,  the  salary  of  the  chief  of  police 
was  fixed  at  $1,800  per  annum;  that  for 
the  last  four  months  of  his  official  term, 
vir.  February,  March,  April,  and  May, 
1891,  petitioner  had  been  paid  for  salary 
only  f  100  per  month,  by  reason  of  an  or- 
dinance of  the  city  adopted  January  31, 
1891,  by  which  tbe  salary  of  chief  of  police 
was  reduced  to  $1,200  per  annum;  and 
that  after  the  expiration  of  bis  term  of 
office,  to  wit,  on  February  24,  1892,  the 
petitioner  demanded  of  tbe  auditor  war- 
rants upon  tbe  treasurer  of  the  city  for  tbe 
unpaid  portions  of  bis  salary  for  said  four 
months,  amounting  to  $200,  which  tbe 
auditor  (respondent)  refused  to  issue,  for 
tbe  alleged  reason  that  the  salary  of  the 
chief  of  police  had  beon  reduced,  as  afore- 
said, by  ordinance.  Section  1,  c.  9,  art.  3, 
of  the  charter  of  Sun  Diego,  after  fixing 
the  salaries  to  be  paid  to  certain  city  offi- 
cers, including  tbecbief  of  police,  provides: 
"The  common  council,  in  the  month  of 
January,  eigbteen  hundred  and  ninety- 
one,  and  every  four  years  thereafter,  shull 
readjust  and  fix  anew  the  amount  of  all 
official  salaries  provided  for  iu  this  char- 
ter." It  is  contended  by  appellant  that, 
notwithstanding  this  provision  in  the 
charter,  the  city  had  no  power  to  reduce 
bis  salary,  inasmuch  as  such  reduction 
would  be  equivalent  to  an  amendment  of 
tha  t  cla  use  in  tbe  cha  rter  fixing  Mb  salary ; 
and  under  tbe  provisions  of  section  8,  art. 
11,  of  the  constitution,  the  charter  can  be 
amended  only  upon  the  vote  of  electors 
of  the  city  and  the  approval  of  the  legis- 
lature. Tbe  vice  of  this  argument,  how- 
ever, rests  in  the  assumption  that  the  re- 
duction of  the  salaries  is  an  amendment 
of  the  charter.  Instead  thereof,  it.  is  the 
execution  of  a  power  conferred  upon  the 
common  council  by  tho  charter  itself,  and 
is  within  tbe  direct  lines  of  the  authority 
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conferred  by  the  people  In  the  adoption  of 
that  instrument,  as  much  as  would  be  tbe 
redistrlctlng  of  tbe  city  into  wards  in 
the  year  1892,  and  every  five  years  there- 
after, wbich  is  antborized  In  section  12,  c. 
2,  art.  1,  of  tbe  same  charter.  The  section 
Is  to  be  construed  as  if  it  was  a  direct  pro- 
vision that  the  salaries  of  tbe  city  officials 
shall  be  fixed  in  tbe  month  of  January, 
1891,  and  every  four  years  thereafter,  bat 
that,  until  so  fixed,  they  shall  be  at  tbe 
amounts  specified  therein.  It  is  well  set- 
tled tbat  the  mere  appointment  or  election 
of  a  municipal  officer  for  a  specified  time 
and  salary  creates  no  contractual  rela- 
tion, if  each  officer  is  at  liberty  to  resign 
whenever  be  may  elect  to  do  so.  "Nei- 
ther acts  of  the  legislature  nor  ordinances 
of  city  councils  or  boards  naming  terms 
and  salaries  are  in  tbe  nature  of  contracts 
with  officers.  Although  the  term  and  sal- 
ary may  he  named  in  the  charter,  yet  there 
la  no  contract  for  a  stipulated  time  or 
price  that  is  binding  on  tbe  public. "  Love 
v.  Jersey  City.  40  N.  J.  Law,  458;  Dill. 
Man.  Corp.  §§  281,  265.  Tbe  appellant  was 
not  bound  to  hold  the  office,  or  to  per- 
form the  duties  thereof;  and,  after  the  sal- 
ary was  reduced,  having  voluntarily  held 
the  office  and  accepted  tbe  reduced  salary 
until  tbe  expiration  of  bis  term,  his  de- 
mand upon  the  auditor  for  additional  sal- 
ary, made  eight  months  afterwards,  was 
properly  refused. 
The  Judgment  is  affirmed. 


(f7  Cal.  67S) 

RELET  v.  MABTINELLI  et  aL  (No.  18,084.) 
(Supreme  Court  of  California.  March  21, 1898.) 
RxaccTioif  Salb — Titls  Acquired — Unbboobdhd 
Debd— Evidkncs  or  Noticb— Instructions. 
L  Where  a  judgment  creditor  bid*  In  at 
a  sheriff's  sale  and  is  given  a  deed  of  land, 
recorded  in  the  name  of  the  judgment  debtor, 
but  held  in  trust  by  such  debtor  for  his  wife, 
she  having  paid  the  purchase  price,  and  per- 
mitted title  to  be  taken  in  the  husband's  name, 
under  an  agreement  that  he  waa  to  convey  ft 
to  her,  such  creditor  acq. aires  a  good  title  there- 
to, where  he  had  no  notice  of  the  wife's  equity: 
Civil  Code,  |  1107,  providing  that  grants  of 
estates  In  land  are  conclusive  against  the 
grantor  and  every  one  subsequently  claiming 
under  him,  except  a  purchaser  or  incumbrancer 
who  in  good  faith  acquires  title  by  an  instru- 
ment first  duly  recorded.  Breese  v.  Brooks,  9 
Pec  Rep.  670,  11  Pac  Rep.  885,  and  71  CaL 
169,  and  Id.,  81  Pac.  Rep.  742,  distinguished. 

2.  In  an  action  by  such  wife  against  the 
Judgment  creditor  to  obtain  a  judgment  decree- 
ing ner  to  be  the  owner  of  such  land,  evidence 
of  a  witness  as  to  declarations  made  to  him  by 
her  as  to  her  ownership  of  such  land  was  prop- 
erly refused,  where  it  was  not  offered  for  tbe 
purpose  of  showing  defendant's  knowledge  of 
such  declarations. 

3.  Where,  in  an  equity  case,  one  issue  Is 
submitted  to  a  jury,  and  the  court  afterwards 
adopts  their  verdict,  and  finds  on  all  the  issues 
of  the  case,  errors  hi  refusing  instructions 
asked  are  immaterial.  Hewlett  v.  Pilcher,  24 
Pac  Rep.  782,  85  CaL  545,  followed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Yolo  c.uun- 
ty ;  J.  E.  Prewett,  Judge. 

Action  by  Ellen  L,  Riley  against  F.  Mar- 
tlnelll  and  others.  From  a  Judgment  for 
defendants  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  Affirmed* 


Eugene  Aram  and  Craig  &  Hawkins,  for 

appellant.  F.  E.  Baker  and  R.  Clark,  for 
respondents. 

8EARLS,  C.  This  action  is  brought  to 
obtain  a  judgment  decreeing  Ellen  L.  Ri- 
ley, tbe  appellant,  to  be  the  owner  of  cer- 
tain premises  situate  in  Woodland,  Yolo 
county ;  that  a  sheriff's  sale  thereof  to  de- 
fendant F.  Martlnelli  be  declared  null  and 
void,  etc.  J.  T.  Riley,  one  of  the  defend- 
ants, and  Ellen  L.  Riley,  tbe  plaintiff,  were 
at  tbe  several  dates  herein  mentioned  hus- 
band and  wife.  About  January,  1880, 
plaintiff  and  her  husband  negotiated  for 
tbe  purchase  of  the  premises  In  question, 
wbich  negotiations  culminated  in  the  pur- 
chase and  paying  for  the  same  by  the 
plaintiff,  who  took  a  deed  of  conveyance 
tberofor  In  the  name  of  her  husband,  which 
deed  was  duly  recorded  in  tbe  office  of  the 
county  recorder  of  tbe  county  of  Yolo. 
Tbe  purchase  price  of  tbe  land  was  $875, 
and  was  paid  by  tbe  plaintiff  from  her  sep- 
arate property.  She  also,  according  to 
her  testimony,  built  a  dwelling  bouse  upon 
the  land,  at  an  expense  of  $1,000,  which 
was  also  paid  for  by  her  out  of  her  sepa- 
rate property.  Plaintiff  and  herhueband, 
J.  T.  Riley,  occupied  tbe  premises  as  a 
family  residence  up  to  tbe  time  of  the 
levy  of  tbe  execution  hereinafter  men- 
tioned, and  subsequent  thereto,  whicb 
was  known  to  defendant  Martlnelli,  but 
there  was  nothing  In  the  manner  or  meth- 
od of  tbe  residence  or  occupation  or  use 
of  the  property  which  Imparted  or  tended 
to  impart  notice  to  any  person  tbat  plain- 
tiff had  or  claimed  to  have  any  separate 
property  interest  or  estate  In  or  to  said 
premises.  There  was  a  private  under- 
standing between  plaintiff  and  her  hus- 
band, before  tbe  conveyance,  that  tbe  title 
to  the  premises  should  be  conveyed  to  tbe 
latter,  and  that  thereafter,  when  plaintiff 
desired  him  to  do  so,  be  would  convey,  to 
her.  Plaintiff  often  requested  her  said 
basband  to  make  such  conveyance,  but  he 
failed  and  neglected  so  to  do.  Plaintiff 
stated  to  ber  friends  that  she  claimed  said 
premises  as  her  property,  but  such  claim 
was  not  openly  proclaimed,  was  not 
known  by  the  defendant  Martlnelli  or  by 
the  public  generally.  Defendant  Martlnel- 
li held  a  mortgageagainst  property  of  tbe 
husband,  J.  T.  Riley,  other  than  the  prem- 
ises in  question,  which  be  foreclosed,  and 
under  wbich  hesold ;  and,  there  being  a  de- 
ficiency, judgment  was  docketed  In  bis  fa- 
vor and  against  J.  T.  Riley,  upon  whicb 
Judgment  execution  issued  to  tbe  sheriff, 
who  levied  upon  tbe  premises  in  question 
In  this  action  and  In  doe  time,  and,  after 
proper  notice,  sold  tbe  same  as  by  law  re- 
quired, said  Martlnelli,  the  Judgment  cred- 
itor, becoming  the  purchaser  for  $1,265.73, 
the  amount  of  his  Judgment  and  costs. 
A  certificate  of  sale  was  issued  to  bim  as 
purchaser,  and  a  duplicate  thereof  record- 
ed in  the  office  of  tbe  county  recorder 
of  tbe  county  of  Yolo.  Tbe  time  for  re- 
demption expired  July  10, 1891,  and  no  re- 
demption was  made  or  bad.  Before  pur- 
chasing tbe  property,  Martlnelli  examined 
tbe  records  of  the  county,  and  found  It 
stood  in  tbe  name  of  tbe  husband,  J.  T. 
Riley,  and  that  there  was  a  mortgage 
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thereon  executed  by  tbe  latter.  The  find- 
ings show  that  Martiuelli,  op  to  the  time 
of  bis  purchase,  bad  no  notice  of  any  equi- 
table claim  of  plaintiff  In  or  to  the  prem- 
ises. Martinelli  received  a  sheriff's  deed  of 
the  premises  after  tbe  filing  of  the  origi- 
nal complaint  herein,  bat  before  the 
amended  complaint  was  filed,  viz.  August 
5, 1891.  As  between  the  plaintiff,  who  is 
appellant  here,  and  her  husband,  there  Is 
no  question  but  that  tbe  latter  held  tbele- 
gal  title  to  the  premises  in  trust  for  tbe 
former. 

Tbe  doctrine  Is  well  established  that 
where  land  is  purchased  in  thename  of  one 
person,  and  tbe  consideration  is  paid  by 
another,  tbe  land  will  be  held  by  the  gran- 
tee in  trust  for  tbe  person  furnishing  tbe 
consideration.  Bayles  v.  Baxter,  22  CaJ. 
575;  Hidden  v.  Jordan,  21  Cal.  92;  Millard 
v.  Hathaway,  27  Cal.  119;  Currey  v.  Allen, 
34  Cal.  254.  Tbe  doctrine  is  well  estab- 
lished, also,  that  the  lien  of  a  Judgment 
and  execution  attaches  to  tbe  real,  In- 
stead of  tbe  apparent,  Interest  of  the 
Judgment  debtor  in  and  to  his  property; 
and  that,  under  ordinary  circumstances,  a 
sale  made  under  such  lien  transfers  no  in- 
terest beyond  that  in  fact  held  by  the  de- 
fendant when  the  lien  attached,  or  ac- 
quired by  hlro  subsequently  thereto,  and 
before  the  sale.  Freera.  Ex'ns,  $  335; 
Freem.  Judgui.  §§  856,  357  ;  Frink  v.  Roe, 
70  Cal.  296,  11.  Pac.  Rep.  820.  "The  pur- 
chaser at  an  execution  sale  takes  his  title 
subject  to  sucb  liens,  easements,  and  equi- 
ties as  It  was  subject  to  in  the  bands  of 
the  defendant  in  execution,  unless  he  can 
show  that  he  is  a  purchaser  In  good  faith 
and  without  any  notice,  actual  or  con- 
structive, of  the  existence  of  such  lien, 
easement,  or  equity."  Freem.  Ex'ns, §  336. 
This  doctrine  does  not,  however,  reach 
the  point  under  consideration  in  this  case. 
We  may  concede  that  tbe  rule  enunciated 
above  applies  to  a  third  party  purchasing 
at  a  sale  under  execution,  and  the  ques- 
tion still  remains,  does  tbe  Judgment  cred- 
itor, wbo  purchases  at  his  own  sale,  and 
pays  no  money,  but  credits  tbe  amount  of 
his  bid  on  bis  judgment, stand  in  the  same 
position  as  a  third  party  wbo  has  pur- 
chased at  a  like  sale  and  paid  a  money 
consideration?  In  other  words,  is  tbe 
judgment  creditor  wbo  bids  at  bis  own 
sale,  and,  as  the  effect  thereof,  satisfies  bis 
Judgment  in  whole  or  in  part,  a  purchaser 
for  value  in  tbat  sense  which  entitles  him 
to  protection?  Tbe  authorities  are  by  no 
means  uniform  on  the  question.  In  Iowa, 
in  Gower  v.  Dobeney,  38  Iowa,  36,  a  case 
in  which  the  judgment  debtor  held  lands 
under  an  implied  trust  in  pursuance  of 
which,  subsequent  to  the  judgment,  he 
conveyed  to  the  cestui  que  trust,  the  lat- 
ter failed  to  record  his  deed,  and  the  lands 
were  purchased^  by  tbe  judgment  creditor 
at  execution  sale  without  notice  of  the 
deed  or  of  tbe  equitable  estate,  and  it  was 
held  that  the  execution  creditor  took  hi* 
title  freed  from  tbe  equity.  The  decision 
was  based  upon  tbe  equitable  theory  that, 
where  one  of  two  innocent  parties  must 
suffer,  tbe  loss  should  fall  upon  that  par- 
ty wbo  has  been  guilty  of  the  first  negli- 
gence. Other  cases  In  Iowa  hold  that 
when  a  creditor  merges  bis  judgment  into 


a  title,  without  notice,  actual  or  con- 
structive, of  private  equities,  he  becomes  a 
purchaser,  and  is  entitled  to  protection 
equally  with  any  subsequent  bona  fide 
purchaser.  In  Indiana  the  court  held 
both  ways  on  the  question.  See  Vitlto  v. 
Hamilton,  86  Ind.  187,  and  Carnahan  v. 
Yerkes,  87  Ind.  62.  In  the  latter  case  it 
was  held  that  "an  execution  creditor  wbo 
bids  off  property  at  a  sale  upon  his  own 
execution,  and  applies  tbe  bid  to  the  pay- 
ment of  his  own  judgment,  is  not  regarded 
as  a  bona  fide  or  inuocent  purchaser. "  It 
is  sufficient  to  say  tbat  a  large  number 
of  cases  to  like  effect  are  to  be  found, 
holding  with  more  or  less  uniformity  that 
a  plaintiff  purchasing  at  a  sale  under  his 
own  writ  taken  subject  to  all  equities 
against  the  defendant  in  execution,  wheth- 
er he  has  notice  of  tbem  or  not.  This 
view  Is  founded  upon  the  theory  that  to 
constitute  a  person  a  "bona  fide  pur- 
chaser. "  within  tbe  meaning  of  the  law. 
he  must,  upon  the  faith  of  the  purchase  of 
the  property,  have  advanced  for  it  a  val- 
uable consideration,  and  tbat  a  creditor 
antecedent  to  bis  purchase,  wbo  pays  for 
tbe  purchase  by  a  credit  on  his  own  de- 
mand, has  parted  with  no  consideration 
on  tbe  faith  of  tbe  purchase,  and  is  not 
sucb  a  bona  fide  purchaser  as  Is  entitled 
to  protection  against  equities  of  which  he 
has  no  notice.  It  is  believed,  however, 
tbat  the  current  of  modern  authority 
tends  to  the  doctrine  tbat  a  Judgment 
creditor  purchasing  at  his  own  sale, 
equally  with  a  third  party  making  a  pur- 
chase under  the  execution.  Is  protected 
against  latent  equities  of  which  he  had  no 
notice;  and  we  can  see  no  good  reason  for 
the  distinction  to  which  we  have  alluded. 
If  A.  advances  money  to  B.,  which  is  not 
paid,  and  he  obtains  Judgment,  issues  exe- 
cution, levies  upon  the  property  of  B.,  at- 
tends tbe  sale,  and,  being  the  highest  bid- 
der, purchases  tbe  property,  it  Is  difficult 
to  see  why  he  is  in  a  different  position 
from  any  other  purchaser.  In  such  a  case, 
the  law  seises  the  property  and  sells  it  to 
the  highest  bidder,  and  tbe  judgment  cred- 
itor takes  it,  hot  in  his  capacity  as  cred- 
itor, but  as  purchaser.  The  law  of  this 
state,  with  a  view  no  doubt  of  benefiting 
the  debtor,  by  causing  his  property  to 
bring  the  best  attainable  price,  permits 
and  encourages  the  creditor,  alike  with 
others,  to  purchase  at  sales  under  execu- 
tion, and,  having  done  so,  the  fact  that 
he  advanced  thepurcbase  price  last  month 
or  last  year  should  not  militate  against 
his  right*,  or  alter  his  status  in  the  eye  of 
the  law.  It  has  repeatedly  been  held  In 
this  court  that  a  conveyance  in  consider- 
ation of  the  cancellation  of  a  pro-existing 
indebtedness  is  a  conveyance  for  a  valua- 
ble consideration,  within  tbe  meaning  of 
section  1214  of  our  Civil  Code.  Poorman 
v.  Wallace,  75  Cal.  552,  17  Pac.  Rep.  680; 
Gassen  v.  HendrleR,  74  Cal.  444,  16  Pac. 
Rep.  242;  Schluter  v.  Harvey,  66  Cal.  15S, 
3  Pac.  Rep.  659;  Frey  v. Clifford,  44  Cal.  335. 
In  this  state  we  think  the  question  has 
been  settled  in  consonance  with  this  view. 
In  Hunter  v.  Watson,  12  Cal.  377,  (Bald- 
win, J.,  delivering  the  opinion  of  the 
court.  Field,  J.,  concurring,)  it  was  said: 
"But  a  judgment  creditor  purchasing  at 
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his  own  sale,  without  notice,  is  a  'bona 
fide  purchaser,'  within  the  act.  The  cases 
are  not  agreed  upon  this  subject,  but  the 
weight  of  authority  and  the  reason  of  the 
rule  are  as  we  have  stated  it."  The  act 
referred  to  in  the  foregoing  quotation  was 
the  recordation  act  of  lw50.  Section  1107 
of  our  Civil  Code  is  as  follows:  "Every 
grant  of  an  estate  In  real  property  is  con- 
elusive  against  the  grantor,  also  against 
every  one  subsequently  claiming  under 
him,  except  a  purchaser  or  Incumbrancer 
who  in  good  faith  and  for  a  valuable  con- 
sideration acquires  a  title  or  lien  by  an  in- 
strument that  is  first  duly  recorded."  In 
Foorraan  v.  Wallace.  75  Cal.  552,  17  Pac. 
Kep.  680,  it  was  held  that  a  sheriff's  certifi- 
cate of  sale  of  real  property  "is  the  evi- 
dence of  the  equitable  interest  which  the 
purchaser  has  In  the  land,  and  Is  an  'in- 
strument,' whereby  an  interest  1r  created, 
within  the  meaning  of  section  1107  of  the 
Civil  Code,"  andiufavorof  the  proposition 
Page  v.  Rogers,  31  Cal.  301,  was  cited. 
Foorman  v.  Wallace  held  also  that  the  til- 
ing and  recording  of  the  certificate  of  sale 
Imparted  constructive  notice  to  all  the 
world,  and  that  the  right  acquired  there- 
under was  prior  and  paramount  to  the 
title  of  a  prior  unrecorded  deed,  of  which 
the  holder  of  the  sheriff's  certificate  had 
no  notice  at  the  date  of  recordation. 

The  plaintiff  here  cannot  be  said  to  be  in 
a  better  position  than  she  would  have 
been  had  she  held  an  unrecorded  convey- 
ance of  the  property.  It  was  in  her  power 
for  many  years  to  have  enforced  her  equi- 
table right  to  the  property;  hut  having 
failed  to  do  so  until  a  sale  thereof,  and  the 
recording  of  the  evidence  of  such  sale  under 
an  execution  against  her  husband,  who 
was  the  ostensible  owner  thereof,  and  in 
whose  name  the  title  was  recorded,  she 
comes  too  late  to  ask  for  relief  against 
one  clothed  with  the  legal  title  and  an 
equal  equity.  There  Is  nothing  in  the 
views  herein  expressed  in  conflict  with 
either  of  the  decisions  in  Breeze  v.  Brooks, 
71  Cal.  169,  9  Pac.  Rep.  670,  and  11  Pac.  Rep. 
885:  Id.,  31  Pac.  Rep.  742.  In  that  case 
Patrick  Brooks  was  the  equitable  owner 
of  land  the  legal  title  to  which  stood  in 
the  name  of  John  Brooks.  The  latter  ob- 
tained credit  from  the  plaintiffs  in  the 
cause,  who  believed  him  to  be  the  owner. 
John  Brooks  conveyed  the  legal  title  to 
Patrick,  the  owner  of  the  equity,  who 
caused  his  deed  to  be  recorded.  Subse- 
quently the  plaintiffs  brought  suit  against 
John  on  their  demand,  obtained  Judg- 
ment, sold  the  land  under  execution,  be- 
came the  purchasers,  and  In  due  time  ob- 
tained a  sheriff's  deed,  under  which  they 
sought  to  subject  the  land  to  their  claim. 
There  they  sought  to  show  that  Patrick 
Brooks  was  estopped  by  his  acts  in  the 
premises  from  asserting  title;  here  the  es- 
toppel comes  from  the  effect  of  our  record- 
ing act,  which  establishes  what  the  court 
has  held  to  bea salutary  and  binding  rule. 

At  the  trial  the  court  submitted  to  a 
jury  the  following  single  issue  and  ques- 
tion, against  plaintiff's  objection  and  ex- 
ception, to  wit:  "Did  Mnrtinelll,  on  Jan- 
uary 10, 1891,  have  notice  that  the  prop- 
erty belonged  to  Mrs.  Riley?"  To  which 
the  Jury  answered,  "No."  Counsel  for 


plaintiff  asked  the  court  to  submit  to  the 
jury  the  questions,  in  substance,  (1) 
whether  at  the  date  of  his  purchase  Mur- 
tinelli  had  actual  notice  that  plaintiff 
claimed  the  property,  etc.,  which  was  sub- 
stantially submitted ;  (2)  whether  at  the 
said  date  he  had  constructive  notice  of 
such  fact,  which  was  refused  by  the  court. 
Counsel  then  asked  certain  instructions  in 
reference  to  actual  and  constructive  no- 
tice, substantially  as  defined  In  sections  18 
and  19  of  the  Civil  Code,  which  were  re- 
fused by  the  court,  and  the  refusal  ex- 
cepted to.  We  think  the  court,  on  Its  own 
motion,  instructed  the  jury  as  to  the 
question  submitted,  as  far  as  was  neces- 
sary. It  was  an  equity  case,  and  the 
court  adopted  the  answer  of  the  jury,  it  is 
true,  in  its  findings  of  fact,  but  it  proceed- 
ed at  length  to  find  upon  all  the  issues  in 
the  case.  This  being  so,  the  refusal  to 
give  instructions  is  not  cause  for  a  reversal 
of  the  case.  Hewlett  v.  Pilcher,85Cal.  545, 
24  Paci  Rep.  7*1.  The  evidence  was  suffi- 
cient to  warrant  the  findings. 

There  was  no  error  in  striking  out  the 
testimony  of  the  witness  Balzari  as  to  dec- 
larations made  to  him  by  the  plaintiff  in 
reference  to  her  ownership  of  the  property, 
because  it  was  not  proposed  to  bring 
knowledge  of  such  declarations  home  to 
defendant  Martinelll.  Again,  the  finding 
of  the  court  as  to  plaintiff's  ownership  of 
the  property  cured  the  error,  if  any  there 
was.  Upon  a  review  of  the  whole  record, 
It  is  believed  the  cause  was  fairly  tried  and 
properly  decided,  and  that  the  order  over- 
ruling the  motion  for  a  new  trial  and  the 
judgment  should  be  affirmed;  and  we  so 
advise. 

We  concur:  BELCHER,  C;  VAN- 
CLIEF.C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 


(99  Cal.  698) 

LOS  ANGELES  COUNTY  v.  BALLERINO 
et  al.  (No.  19,036.) 

(Snpreme  Court  of  California.   March  9,  1893.) 

Delinquent  Taxes— Collection— Pbnaltt— 
Limitation  of  Actions. 

1.  Under  St.  1880,  p.  136,  providing  that 
"any  connty,  or  city  and  county,  where  taxes 
are  delinquent,  may  sue  In  its  own  name  for  the 
recovery  thereof,  "whether  the  same  be  for 
county  or  city,  or  city  and  county  and  state 
purposes  or  taxes,  or  either  of  them,"  a  county 
may  sue  for  delinquent  taxes  levied  for  county 
purposes  only;  and  defendant  cannot  claim  that 
it  ought  also  to  have  sued  for  delinquent  state 
taxes,  levied  in  the  same  year,  and  not  to  have 
split  its  demand,  thus  subjecting  defendant  to 
two  actions,  when  it  is  not  alleged  in  the  an- 
swer that  another  action  to  recover  the  state 
taxes  is  pending,  or  has  been  prosecuted  to 
judgment. 

2.  An  action  to  recover  delinquent  taxes 
is  not  within  Code  Civil  Proc.  f  339.  providing 
that  an  action  "upon  a  contract  obligation  or 
liability  not  founded  on  an  instrument  in  writ- 
ing" must  be  brought  within  two  years  after 
the  cause  of  action  accrues,  but  it  is  within 
section  338.  providing  that  an  action  on  a  lia- 
bility created  by  statute,  other  than  a  penalty 
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or  forfeiture,  must  be  brought  within  three 
years. 

3.  Pol.  Code,  8  3770,  directs  that  5  per 
cent,  on  the  amount  of  the  delinquent  tax  be 
collected  in  addition  to  such  delinquent  tax. 
Held,  that  the  added  per  cent,  is  not  such  a 
penalty  or  forfeiture  as  is  excepted  from  the 
operation  of  Code  Civil  Proc.  §  338,  or  as  falls 
within  section  340,  requiring  an  action  "upon 
a  statute  for  penalty  or  forfeiture  when  the 
action  is  given  to  an  individual  and  the  state" 
to  be  brought  within  one  year  after  the  cause 
of  action  accrues;  but  the  statute  contemplates 
that  it  shall  be  collected  at  the  same  time  and 
in  the  same  manner  as  the  delinquent  tax,  and 
the  right  to  recover  it  is  not  lost  until  the  cause 
of  action  on  the  delinquent  tax  is  barred. 

4.  Where  a  party  defends  an  action  for 
delinquent  taxes  on  the  ground  that  his  proper- 
ty was  fraudulently  assessed  in  excess  of  its 
real  value,  he  must  show  by  his  answer  that  he 
has  paid  or  tendered  the  amount  which  would 
have  been  due  if  his  property  had  been  as- 
sessed at  a  fair  valuation,  and  he  must  offer 
to  pay  what  the  court  shall  find  equitable  and 
just;  otherwise  evidence  cannot  be  admitted  as 
to  matters  alleged  in  the  answer  in  regard  to 
the  unjust  discriminations  made  against  him  in 
the  assessment. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Action  by  tbe  connty  of  Log  Angeles 
against  one  Ballerino  and  others  to  re- 
cover delinquent  taxes.  From  a  Judgment 
in  favor  of  plaintiff,  defendants  appeal. 
Affirmed. 

Horace  Allen,  for  appellants.  James 
McLachlan,  for  respondent. 

DE  HAVEN,  J.  This  Is  an  action  by  the 
county  of  Los  Angeles  to  recover  from  tbe 
defendant  Ballerino  taxes  levied  for  coun- 
ty purposes  in  tbe  year  1888  upon  certain 
real  property  and  Improvements  owned 
by  bim  in  that  county.  The  prayer  of  tbe 
complaint  is  for  Judgment  against  that 
defendant  for  the  amount  of  the  tax,  "with 
five  per  cent,  thereon  for  delinquencies, 
and  two  percent,  per  month  interest  there- 
on from  tbe  last  Monday  of  December, 
1888,  *  *  *  and  for  a  decree  *  *  ■ 
that  said  real  estate  be  sold,  as  provided 
bylaw,"  etc.  The  superior  court  gave 
judgment  for  plaintiff  In  accordance  with 
the  prayer  of  tbe  complaint.  The  defend- 
ant appeals. 

1.  Tbe  act  of  April  23,  1880,  (St.  1880,  p. 
186,)  authorizing  the  bringing  of  suits  to 
recover  delinquent  taxes,  and  prescribing 
the  form  of  complaint  therefor,  provides 
in  its  first  section  that  "any  county  or 
city  and  county,  where  such  taxes  are  de- 
linquent, may  sue  in  its  own  name  for  tbe 
recovery  of  delinquent  taxes,  whether  the 
same  be  for  county  or  city,  or  city  and 
county  and  state  purposes  or  taxes,  or 
either  of  them."   This  statute  gives  to 

Slaintiff  the  right  to  maintain  this  action, 
ounty  of  San  Luis  Obispo  v.  White,  91 
Cal.  432,  24  Pac.  Rep.  864,  and  27  Pac.  Rep. 
756.  It  is  claimed  by  defendant  that  tho 
plaintiff  ought  also  to  have  sued  in  this 
action  for  the  delinquent  state  taxes  for 
tbe  year  1888;  that,  haviug  authority  to 
sue  for  both  state  and  county  taxes.it 
ought  not  to  have  split  its  demand,  thus 
subjecting  tbe  defendant  to  two  actions, 
when  the  whole  matter  in  controversy 


could  have  been  settled  in  one  suit.  But 
the  question  the  defendant  thus  presents 
in  argument  does  not  arise  upon  this  rec- 
ord, as  It  is  not  alleged  in  the  answer  that 
any  other  action  is  pending  to  recover  tbe 
state  taxes,  or  that  any  such  action  has 
been  prosecuted  to  judgment;  and  the  de- 
fendant is  certainly  not  injured  because 
the  plaintiff  did  not  sue  for  all  that  it  was 
entitled  to  demand. 

2.  The  action  was  not  commenced  until 
more  than  two  years  after  it  accrued,  and 
defendant  contends  that  It  is  barred  by 
subdivision  1  of  section  339  of  the  Code  of 
Civil  Procedure,  which  provides  that  an 
action  "upon  a  contract,  obligation,  or 
liability,  not  founded  upon  an  Instrument 
in  writing,"  must  be  brought  within  two 
years  after  the  cause  of  action  accrues. 
This,  however,  is  not  such  an  action,  but 
Is  one  whicb  arises  upon  a  liability  created 
by  statute  other  than  a  penalty  or  forfeit- 
ure within  the  meaning  of  section  338  of 
the  same  Code.  San  Francisco  v.  Luning, 
73  Cal.  610, 15  Pac.  Rep.  311 ;  San  Francisco 
v.  Jones.  20  Fed.  Rep.  188;  Lewis  v.  Roth- 
child,  92  Cal.  625,  28  Pac.  Rep. 805;  State  v. 
Mining  Co.,  14  Nev.  226.  Tbe  5  per  cent, 
upon  the  amount  of  tbe  delinquent  tax. 
which,  under  section  3770  of  tbe  Political 
Code,  the  tax  collector  is  directed  to  col- 
lect In  addition  to  such  delinquent  tax, 
and  which  additional  sum  is  included  in 
tbe  amount  sued  for  In  this  action,  Is  not 
such  a  penalty  or  forfeiture  as  is  excepted 
from  the  operation  of  section  338  of  the 
Code  of  Civil  Procedure,  or  as  falls  within 
the  provisions  of  subdivision  1  of  section 
340  of  the  same  Code,  requiring  "an  action 
upon  a  statute  for  a  penalty  or  forfeiture 
when  the  action  is  given  to  an  individual 
or  to  an  individual  and  the  state"  to  be 
brought  within  one  year  after  the  cause  of 
action  accrues.  Tbe  statutory  penalty 
there  referred  to  is  one  which  an  Individ- 
ual is  allowed  to  recover  against  a  wrong- 
doer as  a  satisfaction  for  the  wrong  or  in- 
Jury  suffered,  and  without  reference  to 
the  actual  damage  sustained,  or  one  which 
is  given  to  the  individual  and  the  state  as 
a  punishment  for  some  act  which  Is  in  the 
nature  of  a  public  wrong.  Tbe  action  to 
recover  such  a  penalty  is  a  penal  action, 
founded  upon  a  statute,  and  is  the  action 
which,  under  section  340  of  the  Code  of 
Civil  Procedure,  must  be  brought  within 
one  year.  But  this  is  not  such  an  action. 
Even  in  so  far  as  the  plaintiff  seeks  to  re- 
cover the  additional  percentage  which  de- 
fendant has  incurred  by  reason  of  his  de- 
linquency, the  statute  contemplates  that 
the  added  per  cent,  sued  for  here  shall  be 
collected  at  tbesame  time  and  In  tbe  same 
manner  as  the  delinquent  tax,  and  tbe 
right  to  recover  is  not  lost  until  the  cause 
of  action  upon  such  delinquent  tax  is 
barred.  It  is  not,  in  terms,  imposed  ae  a 
penalty  or  punishment  by  section  3770  of 
the  Political  Code,  (High  v.  Shoemaker, 
22  Cal.  363,)  and  is  only  a  mere  incident  to 
the  cause  of  action  arising  upon  the  stat- 
utory liability  to  pay  the  taxes  duly  levied 
upon  property  whicb  has  been  assessed  in 
accordance  with  law. 

3.  As  one  defense  to  the  action,  the  de- 
fendant alleged  in  his  answer  that  the  as- 
sessor fraudulently  and  corruptly  assessed 
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bis  real  estate  at  the  exorbitant  valuation 
of  $120,000,  an  excess  of  $101,400  over  and 
above  its  cash  value;  and  in  tbis  connec- 
tion the  answer  further  alleged  "that  the 
said  assessor  did  willfully  aud  fraudulent- 
ly and  corruptly  discriminate  against  tbis 
defendant  in  making  bis  assessments;  for 
instance,  that  while  he  imposed  an  assess- 
ment on  his  parcel  of  real  property  at 
more  than  $800  per  acre,  he  at  the  same 
time  assessed  the  adjoining  farm  at  $200 
per  acre,  and  other  farms  of  better  land  at 
$50  per  acre;  that  such  exorbitant  assess- 
raen  t  on  this  parcel  of  real  property  was 
not  from  error  of  Judgment  on  tbe  part  of 
said  assessor,  but  it  was  done  from  cor- 
rupt and  fraudulent  motives,  as  afore- 
said." Upon  the  trial  thedetendant  offered 
to  show  by  witnesses  that  the  cash  value 
of  his  property  upon  which  the  assessment 
in  question  was  made  in  the  year  1888  did 
not  exceed  $50  per  acre,  and  he  offered  to 
show  by  the  assessment  roll  for  that  year 
that  67  acres  of  adjoining  land  belonging 
to  another  person  was  assessed  at  only' 
$15,000,  or  about  one  fourth  the  amount 
for  which  tbe  land  of  defendant  was  as- 
sessed the  same  year.  This  offered  evi- 
dence was  excluded  by  the  court,  and  we 
see  no  error  in  the  ruling.  It  is  undoubt- 
edly true  that  a  taxpayer  may  enjoin  the 
collection  of  a  tax  founded  upon  an  assess- 
ment fraudulently  and  corruptly  made 
with  the  intention  of  discriminating 
against  him,  and  for  tbe  purpose  of  caus- 
ing him  to  pav  more  than  his  share  of  tbe 
public  taxes,  (Merrill  v.  Humphrey,  24 
Mich.  170:  Lefferts  v.  Board  of  Supervis- 
ors, 21  Wis.  688;  Iron  Co.  v.  Hubbard,  29 
Wis.  61;)  and  it  is  equally  true  that  tbe 
fact  of  such  a  fraudulent  assessment  would 
be  available  to  the  taxpayer  as  an  equi- 
table defense  in  an  action  brought  to  en- 
force the  collection  of  a  tax  founded  upon 
an  assessment  of  that  character.  But  in 
appealing  to  a  court  of  equity  for  relief  by 
way  of  injunction  against  such  fraudulent 
assessment,  tbe  plaintiff  must  show  by  bis 
complaint  that  he  has  paid  or  tendered 
the  amount  of  taxes  which  would  have 
been  due  from  him  if  his  property  had  been 
assessed  at  what  be  concedes  would  have 
been  a  fair  valuation,  and  be  must,  in  ad- 
dition, offer  to  pay  what  the  court  shall 
And  to  be  equitable  and  just,  (Merrill  v. 
Humphrey,  24  Mich.  170;  State  Railroad 
Tax  Cases,  92  U.  S.  016;  Huntington  v. 
Palmer, 7 Sawy. 355 ;*  Bank  v.Kimball,103 
D.  8.  732;  Montgomery  v.  Say  re,  65  Ala. 
564;  1  High,  Inj.  f  491;)  and  we  think  tbe 
same  facts  should  appear  in  an  answer 
which  seeks  to  defend  against  the  collec- 
tion of  a  tax  upon  the  ground  of  a  fraud- 
ulent assessment.  Tested  by  tbis  require- 
ment, the  answer  of  defendant  fails  to 
state  facts  sufficient  to  constitute  an  equi- 
table defense  to  this  action  growing  out 
of  such  alleged  fraudulent  assessment.  It 
contains  no  allegation  that  defendant  ever 
paid  or  offered  to  pay  what  would  have 
been  right  for  bim  to  pay  upon  what  he 
concedes  would  have  been  a  fair  valuation 
of  bis  property,  nor  does  he  offer  to  pay 
what  the  court  shall  ascertain  to  be  just; 
and  for  tbis  reason  there  was  no  error  In 


>8  Fed.  Rep.  449. 


excluding  tbe  evidence  offered  by  bim  tend- 
ing to  prove  tbe  matters  alleged  in  his  an- 
swer as  to  the  value  of  his  land  and  tbe 
discrimination  made  against  him  in  his 
assessment.  Judgment  and  order  affirmed. 

We  concur:  McFARLAND,  J.;  FITZ- 
GERALD, J. 


(97  Cal.  507) 

LA  SOCIETE  FRANCAISE  DE  BIENFAI- 
SANCE  MUTUELLE  DE  LOS  ANGELES 
v.  WEIDEMANN  et  al.    (No.  19,105.) 

(Supreme  Court  of  California.    March  10, 1893.) 

Foil  EC  LOSC  RE  OF  MORTGAGE — DEFICIENCY  DeCKEB 

— Parties— Tenants  in  Common. 

1.  Where  a  complaint  in  foreclosure  names 
a  partnership  as  a  party  defendant,  and  an 
amended  complaint  is  filed,  (naming  each  mem- 
ber of  the  partnership  individually  as  defend- 
ants, a  judgment  for  a  deficiency  cannot  be 
rendered  against  the  partnership;  the  fact  that 
service  of  summons  and  the  original  complaint 
was  made  on  the  partnership  being  immaterial. 

2.  A  complaint  in  an  action  to  foreclose  a 
mortgage  alleged  that  defendant  W.  executed 
a  conveyance  of  the  land  on  which  the  mort- 
gage is  sought  to  be  foreclosed  to  defendants 
A.,  S.,  and  R.,  forming  the  copartnership  of  R. 
&  Co.,  which  mortgage  the  grantees  in  such  con- 
veyance agreed  to  pay;  that  defendants  A.  and 
S.  and  the  representatives  of  R.,  deceased, 
claim  an  interest  in  such  land.  The  prayer 
was  for  judgment  against  defendants.  Held, 
that  the  complaint  shows  that  the  title  was  in 
A.,  S.,  and  R.  as  tenants  in  common,  and  not 
as  a  firm. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.H.Clark, 
Judge. 

Action  by  La  Societe  Francaise  de  Blen- 
fnlsance  Mutuellede  Los  Angeles  against 
Henry  Weidemann  and  others  to  foreclose  a 
mortgage.  There  was  judgment  of  fore- 
closure, and  that  defendants  Roth  &  Co. 
pay  any  deficiency  if  the  sale  of  the  land 
failed  to  satisfy  the  mortgage,  and  they 
appeal.  Reversed. 

Rosenbaum  &  Sbeellne  and  Reymert  & 
Orfllla,  for  appellants.  Bicknell  &  Denis, 
for  respondent. 

PATERSON,  J.  Tbis  Is  an  appeal  by 
Roth  &  Co.  from  that  portion  of  the  decree 
of  foreclosure  and  order  of  sale  which  ad- 
judges and  decrees  that,  if  the  moneys  arls- 
ingfrom  tbesaleshall  be  insufficient  to  pay 
the  amount  found  due  to  tbe  plaintiff,  to- 
gether with  the  costs  and  expenses  of  sale, 
the  clerk  shall  docket  a  judgment  for  the 
balance  against  Roth  &  Co.,  a  copartner- 
ship, together  with  interest  on  sucb  de- 
ficiency judgment  at  the  rate  of  7  per  cent, 
per  annum;  and  also  from  the  deficiency 
judgment  against  defendant  entered  by 
the  clerk  upon  the  return  of  tbe  sheriff. 
Tbe  action  was  commenced  on  October 
22, 1890,  and  summons  was  issued  on  tbe 
same  day.  The  defendants  named  in  tbe 
original  complaint  were  Henry  Weidemann 
and  Roth  &Co.,  a  copartnership  composed 
of  A  Roos,  S.  Scheeline,  and  Joseph  Roth. 
The  note  and  mortgage  upon  which  tbe 
action  was  based  were  executed  and  deliv- 
ered by  defendant  Weidemann  to  tbe  plain- 
tiff March  29,  1888.  It  was  alleged  in  tbe 
complaint  "that  tbe  defendants  Roth  & 
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Co.,  a  copartnership  composed  of  A. Boos, 
8.  Scheeline,  and  Joseph  Roth,  have  or 
claim  to  have  some  Interest  In  or  claim 
upon  said  premises,  or  some  part  thereof, 
as  purchasers,  mortgagees,  and  Judgment 
creditors,  or  otherwise,  which  Interest  or 
claims  are  subsequent  to  and  subject  to 
the  lien  of  the  plaintiff's  mortgage."  A 
decree  Id  the  usual  form  was  prayed  for. 
Including  a  deficiency  Judgment  against 
Henry  Weidetnann  in  case  the  property 
should  be  sold  for  less  than  the  amount 
of  the  Judgment.  Summons  was  duly 
served  upon  the  defendants,  but  no  ap- 

Sea  ranee  was  made  by  any  of  them.  On 
orember  12,1891,  plaintiff  filed  an  amend- 
ed complaint  in  which  the  defendants 
named  were  "Henry  Weidemann,A.  Boos, 
3.  Scheeline,  and  Bertha  Both,  A.  F.  Be- 
nard.andO.  Bqzio,  executrix  and  execu- 
tors, respectively,  of  the  last  will  of  Jo- 
seph Both,  deceased."  In  this  amended 
complaint  it  was  alleged  that  on  Janu- 
ary 22,1890,  Weidemann  sold  and  conveyed 
the  property  to  "A.  Boos,  S.  Scheeline, 
and  Joseph  Both,  they— the  said  Boos, 
Scheeline  and  Roth — then  constituting  the 
Arm  of  Both  &  Co.,  of  the  city  of  San 
Francisco;"  that  the  deed  contained  the 
following  provision:  "Subject,  however, 
to  a  certain  mortgage  of  f 2,000  held  by 
the  French  Beuevolent  Society  of  Los  An- 
geles, Calif  ornia,  which  payment  the  gran- 
tees herein  hereby  assume,  and  agree  to 
pay. "  This  amepded  complaint  was  served 
upon  all  of  the  defendants,  none  of  whom 
appeared.  The  conrt  heard  the  evidence 
offered  by  the  plaintiff,  and  thereupon  ren- 
dered the  decree  which  Includes  the  de- 
ficiency Judgment  against  Both  &  Co. 
above  referred  to.  The  property  was  sold 
by  the  sheriff,  who  reported  to  the  court 
that  be  had  sold  the  land  at  puhllc  auc- 
tion to  the  plaintiff,  who  was  the  highest 
bidder  therefor.  Tor  the  sum  of  f 2,000.  Aft- 
er deducting  his  fees  and  expeoses,  amount- 
ing to  the  sum  of  f 54.50,  there  remained  a 
balance  due  and  unsatisfied  of  $1,2B5.75. 
Thereupon  the  clerk  made  the  proper  en- 
tries in  the  Judgment  docket  for  a  deficiency 
Judgment  against  the  appellants  and  in 
favor  of  the  plaintiff  for  the  sum  of  fl,- 
265.75. 

It  is  claimed  by  the  appellant  that  there 
is  nothing  in  the  complaint  upon  which 
to  base  the  deficiency  Judgment  against 
Both  &  Co.,  and  we  think  the  contention 
Is  sound.  The  partnership  was  not 
named  as  a  party  defendant  in  the  amend- 
ed complaint.  When  the  amended  com- 
plaint was  filed  and  served,  the  original 
ceased  to  perform  any  other  function  as  a 
pleading,  and  the  fact  that  service  of  the 
summons  and  the  original  complaint  wan 
made  upon  Both  &  Co.  Is  Immaterial. 
It  is  claimed  by  respondent  that  "after the 
amendentof  the  complaint  the  action  re- 
tained its  Identity,  whatever  the  title  given 
In  the  amended  complaint,  and  each  mem- 
ber of  the  firm  being  sued,  the  firm  was 
sued."  This  proposition  as  to  the  effect 
of  an  amended  complaint  adding  or  drop- 
ping parties  defendant  is  palpably  errone- 
ous, but  the  amended  complaint  shows 
very  clearly  that  theconveyance  by  Weide- 
mann was  not  to  the  firm  of  Both  &  Co., 
bat  to  Boos,  Scheeline,  and  Both,  as  ten- 
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ants  In  common.  It  Is  alleged  In  the  com- 
plaint that  "said  A.  Boos,  S.  Scheeline, 
and  Joseph  Both,  did  thereby  assume  and 
agree  to  pay,"  etc.;  also,  "that  the  defend- 
ants A.  Boos,  S.  Scheeline,  and  Bertha 
Both,  A.  F.  Benard  and  O.  Boslo,  execu- 
trix and  executors  of  the  estate  of  said 
Joseph  Both,  have,  or  claim  to  have,  some 
interest  In  or  claim  upon  said  premises." 
The  prayer  of  the  complaint  Is  for  Judg- 
ment against  "the  said  defendants  Henry 
Weidemann,  A.  Boos,  8.  Scheeline,  and 
Bertha  Both,  A.  F.  Benard,  and  O.  Bo*io," 
and  for  Judgment  and  execution  against 
the  defendants  for  any  deficiency.  Conced- 
ing that  a  partnership  as  such  can  take  a 
conveyance  of  land,  the  language  of  the 
deed  itself  cannot  be  construed  as  a  grant 
to  the  copartnership.  It  is  as  follows: 
"That  the  said  party  of  the  first  part 
[Weidemann]  for  and  in  consideration  of 
the  sum  of  $4,000  •  *  •  does  by  these 
presents  grant,  bargain,  sell,  and  convey 
unto  the  said  party  of  the  second  pare, 
and  to  their  heirs  and  assigns  forever, 

*  •  *  subject,  however,  to  a  certain 
mortgage  of  f 2,000,  •  •  •  which  pay- 
ment the  grantees  herein  hereby  assume 
and  agree  to  pay,  •  *  •  to  have  and 
to  hold  all  and  singular  the  said  premises 

•  •  •  unto  the  said  parties  of  the  second 
part,  and  to  their  heirs  and  assigns  for- 
ever." That  portion  of  the  decree  de- 
scribed In  the  notice  of  appeal,  and  the 
deficiency  Judgment  entered  by  the  clerk 
against  Both  &  Co.,  are  reversed. 

We  concur:  HABBISON,  J.;  GA- 
BOUTTE.J.  _==- 

(97  Cal.  484) 

GUTZEIT  v.  PBNNIB  et  a!.  (No.  15,281.) 

(Supreme  Court  of  California.  March  9,  1893.) 

Fobbclosubb  op  Moktoagb — Bond  on  Appeal — 
Stat  of  Execution— Rights  op  Junior  MORT- 
GAGEE. 

1.  Code  Civil  Proa  §  945.  provides  that,  if 
a  judgment  direct  the  sale  of  land,  the  execu- 
tion cannot  be  stayed,  unless  the  undertaking; 
on  the  part  of  appellant  provides  against  waste, 
and  when  the  judgment  is  for  the  sale  of  mort- 
gaged premises,  and  the  payment  of  any  defi- 
ciency, the  undertaking  must  provide  for  such 
payment.  Held,  that  where  a  judgment  in 
mortgage  foreclosure  directs  the  payment  of  a 
junior  mortgage  out  of  the  surplus  after  pay- 
ment of  the  prior  mortgage,  and,  if  the  surplus 
be  not  sufficient,  then  that  appellant,  one  of 
defendants,  be  made  personally  liable  for  the 
remainder,  an  undertaking  to  stay  the  execu- 
tion is  insufficient,  in  which  the  sureties  are 
liable  only  in  case  of  waste,  and  no  provision  is 
made  for  payment  of  the  deficiency. 

2.  Where  a  junior  mortgagee,  who  Is  made 
one  of  defendants  in  foreclosure  proceedings  by 
the  prior  mortgagee,  by  suitable  pleadings  be- 
tween himself  and  the  mortgagor,  has  the 
amount  of  his  mortgage  determined,  and  pro- 
vision is  made  in  the  judgment  for  the  sale  of 
the  premises,  he  has  the  same  right  to  have  the 
judgment  executed  as  though  he  had  instituted 
the  action,  and  he  did  not  waive  his  right  to  the 
enforcement  of  the  judgment  by  not  objecting 
to  the  insufficiency  of  the  undertaking  to  stay 
execution  at  the  time  such  undertaking  was 
given. 

Department  1. 

Action  by  one  Gutteit  against  J.  C.  Peo- 
nie  and  others,  Boso  Rado  vich,  and  Elia 
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Chielovich,  for  the  foreclosure  of  a  mort- 
gage. From  the  Jodgmen  tdefendfant  Ead- 
ovlch  appealed.  Afterwards  an  order  of 
sale  was  Issued,  and  placed  In  tbe  hands 
of  the  sheriff  for  execution.  Appellant 
moves  for  a  writ  of  supersedeas.  Denied. 

Eugene.  N.  Deuprey.  for  petitioner.  J. 
R.  Pattoh,  for  respondents. 

HARRISON,  J.  Motion  for  a  writ  of 
supersedeas.  Tbe  plaintiff  brought  this 
action  for  tbe  foreclosure  of  a  mortgage 
executed  by  one  Palmer  upon  certain 
lands  in  Santa  Clara  county.  After  the 
execution  of  the  mortgage.  Palmer  con- 
veyed the  property,  and  thereafter  died. 
Tbe  defendants  in  the  action  are  persons 
who  have  acquired  an  interest  in  the 
mortgaged  premises,'  under  Palmer,  sub- 
sequent to  tbe  date  of  tbe  mortgage. 
Palmer's  grantee  made  an  agreement  with 
tbe  appellant,  Radovlcb,  for  a  conveyance 
of  a  portion  of  the  mortgaged  premises, 
under  which  Radovicb  entered  into  pos- 
session, and  thereafter  made  a  mortgage 
of  said  premises  to  the  respondent  Chielo- 
vich.  Chielovlcb.  In  addition  to  his  an- 
swer to  tbe  plaintiff's  complaint,  set  up 
this  mortgage  by  way  of  a  cross  com- 
plaint against  Radovieh,  and  Issue  was 
joined  thereon  by  Radovieh.  The  court 
rendered  judgment  In  favor  of  the  plaintiff 
for  tbe  amount  of  bis  claim  and  for  a 
sale  of  tbe  premises,  and  also  In  favor  of 
Chielovlcb  for  tbe  amount  of  his  claim 
against  Radovieh,  and  directed  that  out 
of  the  proceeds  of  said  sale  tbe  sheriff, 
after  paying  tbe  claims  of  the  plaintiff, 
and  certain  other  prior  liens,— amounting 
in  the  aggregate  to  about  $38,000,— should, 
if  there  were  any  surplus  proceeds  tn  his 
hands  therefor,  pay  to  Chielovlcb  the 
amount  of  his  claim  against  Radovlcb, 
and,  if  tbe  surplus  proceeds  therefor  were 
insufficient  to  make  such  payment,  Judg- 
ment should  be  docketed  in  bis- favor 
against  Radovieh  for  tbe  deficiency.  Ra- 
dovieh appealed  from  tbe  whole  of  tbe  said 
Judgment,  making  botb  the  plaintiff  and 
Chielovlcb  respondents,  and  gave  an  un- 
dertaking in  the  sum  of  $300  for  tbe  costs 
of  appeal,  and  also  an  undertaking  In  the 
sum  of  $ 10,000 against  waste;  that  amount 
having  been  fixed  by  the  Judge  of  thecourt. 
The  undertaking  against  committing 
waste,  after  reciting  the  order  of  the  judge 
fixing  tbe  amount,  is  that  the  surety,  Min 
consideration  thereof  and  of  the  premises, 
does  undertake  and  promise,  and  does  ac- 
knowledge itself  bound  in  the  sum  of  ten 
thousand  dollars,  that,  during  the  pos- 
session of  such  real  property  by  the  appel- 
lant, be  will  not  commit,  or  suffer  to  be 
committed,  any  waste  thereon,  and  does 
undertake  and  promise  tbattbis  undertak- 
ing for  a  stay  of  proceedings  herein  is  given 
in  compliance  with  the  provisions  of  sec- 
tion 945  of  the  Code  of  Civil  Procedure  of 
tbe  State  of  California,  and  in  conformi- 
ty to  tbe  order  of  court  in  this  connec- 
tion, as  aforesaid. "  After  the  appeal  had 
been  taken,  Chielovich  caused  an  order 
of  sale  to  be  issued  upon  tbe  judgment, 
and  placed  It  in  tbe  hands  of  the  sheriff 
for  execution,  and,  the  sheriff  being  about 
to  sell  the  premises  under  said  order  of 
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sale,  Radovieh  applied  to  this  court  for  a 
writ  of  supersedeas  pending  the  appeal, 
and  urges  in  support  thereof  that  the  un- 
dertaking given  by  him  Is  sufficient  tostay 
the  execution  of  the  Judgment. 

Section  942,  Code  Civil  Proc.,  provides 
that  an  appeal  from  a  Judgment  directing 
the  payment  of  money  does  not  stay  the 
execution  of  the  Judgment  unless  an  un- 
dertaking be  given  on  behalf  of  the  appel- 
lant, In  double  the  amount  of  tbe  judg- 
ment for  the  payment  of  tbe  Judgment  in 
case  it  be  affirmed.  And  section  945  pro- 
vides that,  "if  the  judgment  or  order  ap- 
pealed from  direct  tbe  sale  or  delivery  of 
possession  of  real  property,  tbe  execution 
of  the  same  cannot  be  stayed  unless  a 
written  undertaking  be  executed  on  tbe 
part  of  the  appellant,  with  two  or  more 
sureties,  to  the  effect  that,  during  the  pos- 
session of  such  property  by  the  appellant, 
he  will  not  commit,  or  suffer  to  be  com- 
mitted, any  waste  thereon;"  and  the 
same  section  further  provides  that  "  when 
tbe  Judgment  is  for  the  sale  of  mortgaged 
premises,  and  tbe  payment  of  a  deficiency 
arising  upon  the  sale,  the  undertaking 
must  also  provide  for  the  payment  of  such 
deficiency."  In  Johnson  v.  King,  91  Cal. 
307,  27  Pac.  Rep.  644,  it  was  held  that,  if 
the  appellant  from  a  decree  of  foreclosure 
which  provides  for  the  payment  of  u  de- 
ficiency upon  the  sale  would  stay  the  exe- 
cution of  the  judgment,  he  must  give  an 
undertaking  for  tbe  payment  of  such  de- 
ficiency, even  though  be  is  not  the  party 
against  whom  the  deficiency  judgment 
was  rendered;  and  this  rule  was  affirmed 
in  Spence  v.  Scott,  95  Cal.  152,  30  Pac.  Rep. 
202. 

The  judgment  in  the  present  case,  after 
providing  for  the  sale  of  tbe  mortgaged 
premises,  and  the  payment  of  tbe  claims 
whose  lien  is  prior  to  that  of  Chielovich, 
provides  that.  If  any  surplus  proceeds 
shall  thereafter  remain,  tbe  sheriff  shall 
pay  therefrom  to  Chielovich  the  sum  of 
f3.849.40,  with  Interest,  from  tbe  date  or 
the  decree  to  tbe  date  of  sale,  or  so  much 
thereof  as  such  surplus  proceeds  will  pay, 
and  that,  if  the  surplus  moneys  shall  be 
Insufficient  to  pay  said  amount  to  defend- 
ant Chielovich,  "  the  judgment  of  this  court 
shall  be  docketed  for  such  balance  against 
the  defendant  Bozo  Radovieh  in  favor  of 
said  Ella  Chielovich,  and  that  the  defend- 
ant Bozo  Radovicb,  who  is  personally  lia- 
ble for  tbe  payment  of  the  debt  secured  by 
tbe  said  defendant's  mortgage,  pay  to  the 
said  defendant  Ella  Chielovich  the  amount 
of  such  deficiency  and  judgment,  with  in- 
terest thereon  at  the  rate  of  seven  per 
cent,  per  annum  from  the  date  of  said  last- 
mentioned  return  and  judgment,  and  that 
the  defendant  Ella  Chielovich  have  execu- 
tion therefor  against  Bozo  Radovlcb." 
This  provision  In  the  judgment  brings  the 
case  within  the  express  language  of  tbe 
statute,  and  upon  the  authority  of  the 
foregoing  cases  the  undertaking  must  be 
held  Insufficient  to  stay  the  execution  of 
the  judgment.  The  clause  in  tbe  under- 
taking, that  It  is  given  in  compliance  with 
the  provisions  of  section  945  in  tbe  Code 
of  Civil  Procedure,  does  not  extend  its 
effect  beyond  the  condition  for  which  It 
was  executed.  The  order  of  the  court  liui- 
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Its  the  condition  of  the  undertaking  to  the 
commission  of  waste,  on  the  purt  of  the 
appellant,  and  in  any  action  upon  the  un- 
dertaking the  surety  could  be  held  liable 
only  upon  proof  that  waste  had  been  com- 
mitted on  the  part  of  the  appellant.  In 
any  attempt  to  recover  from  thesurety  the 
amount  of  any  deficiency  in  the  judgment, 
he  would  have  a  perfect  defense  in  the  fact 
that  his  undertaking  made  no  provision 
therefor.  The  provision  of  section  945,  re- 
quiring the  Judge  to  tlx  the  amount  of  the 
undertaking  against  waste,  is  distinct 
from  the  clause  which  requires  that  the 
undertaking  rount  also  provide  for  the 

ftayment  of  a  deficiency ;  and  the  author 
ty  of  the  Judge  to  fix  the  penalty  of  the 
undertaking  is  limited  to  the  object  named 
iu  the  clause  in  which  it  is  granted.  For 
the  purpose  of  staying  the  execution  of 
the  Judgment  the  appellant  must  give  an 
undertaking  against  waste,  and  also  an 
nndertakiug  to  pay  the  dcllciency;  the 
former  in  the  amount  that  may  be  fixed 
by  the  Judge,  and  the  latter  for  the  entire 
deficiency,  whatever  that  amount  may 
prove  to  be. 

It  was  competent  for Cblelovich  tocause 
the  clerk  of  the  court  to  issue  the  order  of 
sale  upon  the  Judgment,  and  plnce  it  in 
the  baudR  of  the  sheriff  for  execution.  By 
virtueof  hiscross  complaint  against  Rado- 
vich, he  was  the  plaintiff,  as  against  Rado- 
vlch,  for  the  purpose  of  foreclosing  his 
mortgage,  and  the  Judgment  thereon,  al- 
though rendered  In  the  same  action  with 
that  of  the  plaintiff,  Gutseit,  was  a  judg- 
ment in  his  favor  against  Radovich,  which 
he  had  the  right  to  enforce.  In  any  sale 
of  the  premises  under  such  Judgment,  he 
could  receive  no  portion  of  the  proceeds 
until  after  the  satisfaction  of  the  prior 
Hens,  but, unless  the  execution  of  the  same 
was  stayed,  he  had  the  right  to  have  the 
premises  sold  for  the  purpose  either  of  re- 
ceiving therefrom  the  amount  of  his  judg- 
ment against  Radovich,  or,  If  there  should 
be  a  deficiency. of  ascertaining  thearaount 
of  such  deficiency,  and  collecting  the 
same  from  other  property  of  Radovich. 
The  plaintiff  could  not  either  capriciously, 
or  by  any  arrangement  with  the  appellant, 
allow  the  judgment  in  bis  favor  to  remain 
unexecuted,  and  the  amount  of  its  lien 
upon  the  mortgaged  premises  thereby  to 
increase,  to  the  detriment  of  the  junior 
mortgagee;  but,  after  the  entry  of  the 
judgment  by  which  the  amount  and  prior- 
ity or  the  several  liens  upon  the  premises 
was  determined,  either  party  to  the  judg- 
ment had  the  right  to  its  execution.  A 
junior  mortgagee  has  a  right,  in  an  action 
to  foreclose  his  mortgage,  to  bring  before 
the  court  the  holder  of  a  prior  mortgage, 
which  has  matured,  and  obtain  a  decree 
for  the  sale  of  the  premises  and  the  satis- 
faction of  his  own  mortgage,  after  pay- 
ment of  the  amount  of  the  prior  mort- 
gage; and  when,  in  an  action  brought  by 
the  holder  of  the  prior  mortgage,  a  Junior 
mortgagee,  by  suitable  pleadings,  as  be- 
tween himself  and  the  mortgagor,  has  the 
amount  of  his  mortgage  determined,  and 
provision  made  in  the  Judgment  for  its 
sale,  he  has  the  name  rlgnt  to  have  the 
Judgment  executed  as  though  he  bad  him- 
self instituted  the  action. 


Chieloylch  did  not  waive  his  right  to  tbe 
enforcement  of  the  Judgment  by  reason  of 
not  objecting  to  the  insufficiency  of  the 
undertaking  at  the  time  It  was  given.  He 
had  obtained  a  judgment  in  his  favor.and 
there  remained  nothing  more  for  him  to 
do  In  order  to  entitle  him  to  its  enforce- 
ment. He  was  at  liberty  to  enforce  It  at 
any  time  during  its  life.  If  tbe  appellant 
would  stay  Its  execution,  it  was  incum- 
bent upon  him  to  give  such  an  undertak- 
ing as  tbe  statute  requires,  and  he  as- 
sumed the  burden  of  a  compliance  with 
the  statute.  If  be  omitted  to  take  sucb 
steps  as  would  constitute  a  compliance. 
It  was  his  fault,  rather  than  that  of  Chielo- 
vicb.  The  motion  for  a  writ  is  denied,  and 
the  temporary  restraining  order  hereto- 
fore made  herein  is  discharged. 

We  concur:  PATERSON,  J.;  GAR- 
ODTTE,  J. 

(97  Cal.  542) 
PEOPLE  v.  GILLIS.    (No.  20.944.) 
(Supreme  Court  of  California.   March  18.  1893.) 
Criminal  Law— Evidence— Appeal— Record. 

1.  In  a  prosecution  by  the  state,  a  question 
to  the  prosecuting  witness  as  to  whether  he  em- 
ployed the  attorney  who  was  assisting  the  dis- 
trict attorney  in  the  prosecution  was  compe- 
tent, as  tending  to  show  whether  the  witness 
was  interested  In  the  proceedings  to  the  preju- 
dice of  defendant. 

2.  Where  the  record  is  so  incomplete  that 
the  appellate  court  is  unable  to  form  an  opin- 
ion as  to  the  propriety  of  a  ruling  of  the  court 
below  which  was  excepted  to,  the  ruling  will 
not  be  disturbed. 

Commissi  oners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego 
county;  George  Puterbaugh,  Judge. 

William  Gil  lis  was  convicted  of  simple 
assault,  and  appeals.  Reversed. 

M.  L.  Rawson  and  H.  E.  Doolittle.  for 
appellant.  W.  H.  H.  Hart,  Atty.  Gen.,  and 
Johnstono  Jones,  Dist.  Atty.,  for  the  Peo- 
ple. 

SEARLS,  C.  The  defendant,  William 
Gillis,  was  prosecuted  by  information  for 
an  assault  with  a  deadly  weapon  upon 
the  person  of  oue  Till  Vasquez,  and  up- 
on trial  by  a  Jury  was  convicted  of  "sim- 
ple assault."  Judgment  was  rendered  up- 
ou  the  verdict,  imposing  a  fine  of  $200. 
From  the  judgment,  and  from  an  order 
denying  a  motion  for  n  new  trial,  this  ap- 
peal is  taken.  Two  errors  are  assigned 
by  the  appellant. 

1.  At  the  trial  the  prosecution  was  con- 
ducted by  District  Attorney  Johnstone 
Jones  and  J.  L.  Copeland,  Esq.,  as  associa  te 
counsel.  Hpon  cross-examination,  coun- 
sel for  defendant  asked  Till  Vasquei,  the 
prosecuting  witness,  the  following  ques- 
tion :  u  Have  you  employed  Mr.  Copeland 
in  this  case?"  The  question  was  objected 
to  as  immaterial  and  irrelevant.  Coun- 
sel for  appellant  insisted  the  question  was 
intended  to  show  the  interest  of  the  wit-» 
ness.  The  court  sustained  the  objection, 
remarking:  "  It  Is  presumed  the  prosecut- 
ing witness  has  Interest.  I  do  not  think 
it  necessary."  This  ruling  is  assigned  as 
error.   It  is  a  well-settled  doctrine  that  in 
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determining  the  guilt  or  Innocence  of  one 
charged  with  crime  it  is  proper  to  Inquire 
o!  a  witness  for  the  prosecution,  on  cross- 
examination,  whether  he  has  not  expressed 
feelings  of  bostilit.v  towards  the  prisoner. 
Questions  of  like  character,  tending  to 
■bow  animus,  are  equally  proper.  It  has 
been  contended  that  In  the  case  of  a  pros- 
ecuting witness  wbo  has  been  directly  in- 
jured by  the  alleged  offense,  bias  and  feel- 
ing are  to  be  presumed  by  the  Jury,  and 
the  propriety  of  permitting  or  refusing 
questions  of  this  character  should  be  con- 
fined to  the  discretion  of  the  trial  court, 
and  that  error  assigned  npon  its  action 
should  not  be  upheld.  In  the  light  of  the 
former  rulings  of  this  court,  I  am  not  at 
liberty  to  consider  this  distinction.  In 
People  v.  Black  well,  27  Cal.  66,  which  was 
a  criminal  action,  the  prosecutrix  was 
asked  by  defendant's  counsel,  on  cross-ex- 
amination, "if  she  bad  employed  Budd  ft 
Carr  and  Heslep  ft  Jenkins  to  assist  the 
district  attorney  in  the  prosecution?" 
The  district  attorney  objected  to  the 
question  on  the  ground  that  the  proof 
was  Incompetent.  The  objection  was  sus- 
tained, and  the  defendant  excepted.  This 
court,  In  Its  opinion,  reversing  the  Judg- 
ment, said:  "We cannot  determine,  nor  is 
it  either  necessary  or  proper  for  us  to  in- 
quire, what,  if  any,  effect  an  affirmative 
answer  to  the  question  would  have  had 
on  tbe  minds  of  the  Jury.  The  defendant 
bad  a  right  to  ask  tbe  question.  If  a 
witness  retain  counsel  in  a  case  to  which 
be  is  not  a  party,  and  In  the  result  of 
which  he  has  no  Interest,  it  is  a  fact  going 
to  tbe  credibility  of  tbe  witness.  The 
witness  may  have  thus  interposed  on  con- 
siderations of  humanity,  or  of  pnblic  Jus- 
tice, or  he  may  have  been  influenced  by 
private  grudge:  but  tbe  party  against 
whom  tbe  witness  is  produced  is  always 
entitled  to  Inquire  of  the  witness  as  to 
the  fact,  and,  if  admitted,  it  goes  to  tbe 
Jury  for  whatever  it  is  worth ;  and  such 
explanation  of  motives  as  the  witness  may 
give  for  his  action  goes  with  it."  Baker 
v  Joseph,  16  Cal.  178,  and  1  Oreenl.  Ev.  §5 
449,  450,  are  cited  in  support  of  the  opin- 
ion. People  v.  Lee  Ah  Chuck,  66  Cal.  662,  6 
Pac.  Rep.  859,  and  the  late  case  of  People 
v.  Thomson,  92  Cal.  506,  28  Pac.  Rep.  589, 
are  to  the  same  effect.  In  the  case  last 
cited  a  witness  for  the  prosecution  in  a 
case  of  homicide  testified,  on  cross-exam- 
ination, that  "  shortly  after  the  shooting 
be  went  to  the  scene  «f  tbe  homicide,  and 
took  his  rifle  with  him.  Question.  What 
did  you  take  your  rifle  with  you  for?  "  An 
objection  to  this  question  was  sustained, 
and  the  ruling  was  held  erroneous.  I  am 
of  opinion  a  like  conclusion  should  be 
reached  upon  the  error  assigned  in  this 
case. 

2.  The  second  error  assigned  Is  based  up- 
on tbe  action  of  the  court  In  rulingouttbe 
answer  contained  in  a  deposition  taken 
on  behalf  of  the  defendant.  At  the  taking 
of  the  deposition,  counsel  for  defendant 
asked  the  following  question :  "  Do  you 
know  what  tbe  reputation  of  William 
Qllllfl,  the  defendant  In  this  action.  Is; 
that  Is,  what  his  general  reputation  is  for 
peace  and  quiet,  and  as  a  law-abiding  clt» 
lien?"  It  does  not  appear  that  any  ob- 


jection was  made  to  tbe  question  at  tbe 
time  and  place  of  taking  the  deposition. 
It  was  objected  to,  however,  at  the  trial, 
as  not  being  in  statutory  form,  and  as  In- 
competent; the  objection  was  sustained 
by  the  court,  and  the  ruling  excepted  to. 
Tbe  position  taken  by  counsel  for  defend- 
ant in  their  brief  seems  to  be  and  is  that 
the  deposition  in  question  was  taken  by 
stipulation  of  counsel  before  a  notary 
public,  in  the  presence  of  counsel  for  the 
people  and  for  defendant ;  that  no  objec- 
tion was  taken  to  tbe  question  at  the  time 
or  previous  to  tbe  hearing,  and  tbat  It 
was  then  too  late.  The  record  Is  searched 
In  vain  for  light  on  this  subject.  It  no- 
where appears  when  or  where  or  before 
whom  the  deposition  was  taken,  whether 
within  or  out  of  the  state,  whether  in  tbe 
presence  or  absence  of  counsel  for  the 
people.  In  short,  there  is  an  entire  ab- 
sence of  such  a  statement  as  will  enable  us 
to  form  an  opinion  as  to  the  propriety  of 
the  action  of.  the  court  below.  An  error 
will  not  be  assumed,  but  roust  be  shown 
by  the  record,  it  must  be  held  that  the  sec- 
ond error  nrged  Is  without  foundation. 
For  the  reasons  given  relating  to  the  first 
error  it  Is  advised  that  the  Judgment  and 
order  denying  the  motion  for  a  new  trial 
be  reversed,  and  a  new  trial  ordered. 

We  c  one  a  r:  VANCUEF.C;  HAYNES.C. 

PER  CURIAM.  For  the  reasons  given 
In  tbe  foregoing  opinion  tbe  Judgment  and 
order  appealed  from  are  reversed,  and  a 
new  trial  ordered. 


9  Cal.  Unrep.  839) 
AUBURN  OPERA-HOUSE  ft  PAVILION 

ASS'N  v.  HILL.   (No.  18,097.) 
(Supreme  Court  of  California.  March  9,  1898.) 
Corporations— Subscriptions  to  Stock  —  Con- 
tract— Construction — Liability  or  Sobsobib- 
■b— Waivbb  of  Conditions. 

1.  In  an  action  by  an  opera  house  company 
to  recover  a  subscription  to  its  capital  stock.  It 
appeared  that  a  "prospectus"  recited  in  detail  the 
objects  of  the  intended  corporation,  tbe  amount 
of  stock,  etc.,  and  that  the  subscriptions  were 
to  be  called  In  on  installments;  that  defendant 
signed  the  prospectus  for  a  certain  number  of 
shares:  that  four  calls  had  been  ordered  by  the 
board  of  directors,  and  payment  demanded: 
and  that  defendant  had  failed  to  pay.  Held, 
that  olaintiff  was  entitled  to  recover. 

2.  Soch  prospectus  stated  that  the  bull  dins 
was  "to  be  built  by  a  corporation  with  a  capi- 
tal stock  of  $20,000,  consisting  of  one  thousand 
shares  at  twenty  dollars  per  share."  Held, 
that  it  was  not  a  condition  precedent  to  defend- 
ant's liability  that  $20,000  of  plaintiff's  stock 
should  be  first  subscribed  for. 

8.  It  appeared  that  defendant  was  one  of 
plaintiff's  directors  for  two  months,  during 
which  time  he  signed  the  articles  of  incorpora- 
tion, was  present  at  meetings  of  the  board 
when  the  calls  for  the  first  two  installments 
were  ordered,  and  voted  In  favor  of  accepting 
the  building  lot,  and  that  he  served  as  a  mem- 
ber of  the  building  committee,  prepared  several 
plans  for  building,  and  consulted  various  ar- 
chitects and  contractors  about  the  same.  Held 
that,  though  the  subscription  for  the  full 
amount  of  stock  mentioned  in  such  contract 
was  a  condition  precedent  to  defendant's  lia- 
bility, he  had  waived  any  objection  on  the 
ground  that  such  amount  was  not  subscribed. 
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Department  S.  Appeal  from  superior 
court,  Placer  county;  W.  H.  (J  rant,  Judge. 

(Not  to  be  published  in  California  Reports.) 

Action  by  the  Auburn  Opcra-House  ft 
Pavilion  AiMociatlon  against  George  M. 
Hill  on  a  contract  of  subscription  to  stock 
in  such  corporation.  From  a  judgment 
for  defendant,  plaintiff  appeals.  Reversed. 

The  complaint  set  out  the  prospectus  in 
full,  which  constitutes  the  alleged  contract 
signed  by  defendant,  as  follows:  "Object: 
To  bnild  an  opera  house  aud  pavilion, 
combined,  in  Aubarn.  Placer  county,  Cali- 
fornia. To  be  built  by  a  corporation 
with  a  capital  stock  of  #20,000,  consisting 
of  one  thousand  shares  at  twenty  dollars 
per  share.  The  property  to  be  owned  by 
the  shareholders,  and  controlled  and  man- 
aged by  a  board  of  trustees.  The  building 
to  be  used  for  opera-house  purposes,  balls, 
targe  assemblies,  reunions,  and  conven- 
tions, and  with  the  pavilion  annex  for 
district  fair  exhibits,  circus  exhibits,  cele- 
brations, and  drill  ball.  The  revenues  to 
pay  dividends  on  stock  will  be  derived 
from  rentals  of  storerooms  below  and 
offices  above  on  street  front,  and  theatric- 
als, halls,  fairs,  etc.,  etc.,  from  rear  por- 
tions of  building.  The  location  of  the 
building,  and  the  selection  of  the  trustees, 
to  be  determined  by  the  subscribers  of  the 
majority  of  the  stock.  As  the  district  fair 
is  again  approaching,  the  above  sugges- 
tions, if  carried  out,  will  solve  the  vexed 
question  of  a  permanent  exhibit  hall  for 
onr  district  fair,  besides  furnishing  a  much- 
needed  public  building  for  Auburn.  The 
subscriptions  to  be  called  in  on  Install* 
ments,  as  needed  to  purchase  a  site,  and 
erect  and  furniHh  the  building."  The 
names  of  subscribers,  with  the  number  of 
shares  and  the  amount  subscribed,  follow. 
It  was  also  stated  in  the  complaint  that, 
when  stock  to  the  amount  of  917,660  was 
subscribed,  it  was  agreed  among  all  the 
subscribers— defendant  being  one — that 
such  sum  was  sufficient  for  the  purpose  in- 
tended, and  waived  the  procuring  of  sub- 
scriptions to  the  full  amount;  that  defend- 
ant was  actively  promoting  said  corpora- 
tion; that  the  subscribers  selected  Ave 
trustees,  among  whom  was  defendant; 
that  they  purchased  ground  selected  by 
such  shareholders,  and  paid  the  money 
therefor,  and  also  for  the  building  erected 
thereon;  and  that  plaintiff,  by  its  board 
of  directors,  made  calls  and  demands  for 
Installments  on  the  several  subscribers  as 
follows:  One  fourth  of  each  subscription. 
May  2, 1890;  one  fourth,  July  6, 1890;  one 
fourth,  August  26,  1890;  and  one  fourth, 
October  2, 1890,— at  which  times  such  calls 
and  demands  were  made  on  defendant, 
but  he  failed  and  refused  to  pay  the  same, 
or  any  part  thereof.  It  appeared  that  de- 
fendant was  elected  a  director  May  2, 189U, 
and  remained  such  until  July  6,  1890,  when 
his  resignation  was  accepted :  that  while 
a  director  he  signed  and  acknowledged 
the  articles  of  incorporation,  served  as  a 
member  of  the  building  committee,  pre- 
pared several  drafts  and  plans  for  build- 
ing, and  consulted  various  architects 
and  contractors  about  such  buildiug;  and 
that  as  such  director  he  was  present  at 
the  meeting  when  the  first  call  for  an  in- 
stallment was  ordered,  and  voted  in  favor 
of  accepting  the  building  lot  which  bad 


been  previously  reported ;  also,  that  the 
second  call,  made  wbile  defendant  was 
still  a  director,  was  ordered  by  a  unani- 
mous vote.  It  was  contended  by  defend- 
ant that  the  prospectus  was  too  Indefinite 
and  uncertain  to  constitute  a  contract; 
that,  if  it  did  constitute  a  contract,  it  re- 
quired that,  stock  should  be  subscribed  for 
to  the  amount  of  $20,000  before  it  became 
binding  on  any  of  the  subscribers;  and 
that  defendant  bad  not  waived  such  con- 
dition. 

J.  O.  Hamilton  and  Q.  W.  Hamilton,  for 
appellant.  J  ohnuou,  Johnson  ft  Johnson 
and  John  M.  Fulweiler,  for  respondent. 

PER  CURIAM.  1.  Under  defendant's 
contract  of  subscription  for  the  stock  of 
plaintiff,  as  contained  in  the  prospectus 
signed  by  defendant,  and  upon  the  facta 
alleged  in  the  complaint  as  to  plaintiff's 
culls  or  demand  for  the  amount  agreed  to 
be  paid  for  such  subscribed  stock,  the 
plaintiff  is  entitled  to  maintain  this  ac- 
tion. Light  Co.  v.  Johnson,  93  Cal.  546,  29 
Pac.  Rep.  126;  Hotel  Co.  v.  Callender,  94 
Cal.  120.  29  Pac.  Rep.  869. 

2.  It  was  not  a  condition  precedent  to 
defendant's  liability  that  « 20,000  of  plain- 
tiff's stock  should  be  first  subscribed  for; 
bat,  were  it  otherwise,  the  defendant  has 
waived  the  objection  which  he  now  makes 
upon  this  grouud.  Hotel  Co.  v.  Callender, 
supra.  Indeed,  the  acts  of  defendant  con- 
stituting such  waiver  are  stronger  than 
those  held  to  have  that  effect  in  the  case 
cited.  Judgment  and  order  reversed. 


(97  Cal.  475) 
SUTTON  v.  SYMONS  et  aL  (No.  18,163.) 
(Supreme  Court  of  California.  March  8,  1893.) 
Appeal — Tims  or  Taking— Record. 

1.  An  order  striking  out  the  statement  on 
motion  for  a  new  trial  being  an  order  after 
final  judgment,  an  appeal  therefrom  must  be 
taken  within  60  days. 

2.  A  preliminary  motion  to  strike  out  a 
portion  of  the  transcript  on  the  ground  that  it 
is  no  part  of  the  record  will  not  be  granted,  be- 
cause, if  the  matters  objected  to  form  no  part 
of  the  record,  they  will  not  be  considered  when 
the  case  is  under  consideration  on  the  merits. 

Department  1.  Appeal  from  superior 
court,  Tuolumne  county;  Joseph  Budd, 
Judge. 

Action  by  Fred  Sutton  against  William 
Symone  and  others.  From  the  Judgment 
entered,  defendants  appealed.  Plaintiff 
moves  to  dismiss  the  appeal,  and  to  strike 
out  a  part  of  transcript.  Appeal  dis- 
missed, and  motion  to  strike  denied. 

Moses  G.  Cobb  and  J.  B.  Curtain, 
for  appellants.  F.  W.  Street,  for  respond- 
ent. 

PER  CURIAM.  Respondent  has  moved 
to  dismiss  the  appeal  from  an  order  of  the 
superior  court  of  Tuolumne  county  strik- 
ing out  appellants'  statement  on  motion 
for  a  new  trial,  upon  the  ground  that  it 
was  not  taken  In  time.  Such  an  order  is 
an  order  made  after  final  Judgment,  and 
an  appeal  therefrom  must  be  taken  with- 
in 60  days.  The  appeal  in  this  case  was 
taken  ton  late,  and  must  be  dismissed. 
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Calderwood  v.  Peyser,  42  Cal.  110;  Clark 
Crane,  57  Cal.  633. 

Respondent  also  makes  a  motion  to 
strike  out  certain  portions  of  the  tran- 
script upon  the  ground  that  they  are  no 
part  of  the  record.  Tbe  motion  will  be 
denied.  Such  a  practice  Is  not  recognised 
in  this  court.  If  the  matters  to  which 
counsel  object  form  no  part  of  the  record, 
they  will  not  be  considered  by  tbe  court 
when  the  merits  of  the  appeal  are  before 
us  for  determination.  Tbe  motion  to  dis- 
miss the  appeal  will  be  granted.  Tbe  mo- 
tlou  to  strike  out  will  be  denied. ' 

(97  Cal.  546) 

HARRIS  et  al.  v.  BARNHART.  (No.  18,086.) 

(Supreme  Court  of  California.   March  18, 1893.) 

Kecokd  os  Appeal— Res  Judicata— Motion  for 
Nbw  Tkial— Stat. 

1.  A  claim  that  the  evidence  wu  insuffi- 
cient to  justify  the  verdict  will  be  disregarded 
when  the  evidence  is  not  in  the  record. 

2.  Error  cannot  be  predicated  on  instruc- 
tions when  the  evidence  on  which  they  are 
based  is  not  brought  up;  and  when  the  record 
states  that  the  court  gave  certain  other  and 
additional  instructions  Ft  will  be  assumed  that 
the  law  of  the  case  was  properly  presented. 

3.  Code  Civil  Proc.  f 1040,  provides  that  an 
action  is  deemed  to  be  pending  from  the  time 
of  its  commencement  until  its  final  determina- 
tion on  appeal,  or  until  the  time  for  appeal  has 
passed.  Hdd,  that  where  a  former  judgment 
is  pleaded  in  bar  to  another  action  within  the 
year  allowed  for  appeal,  but  no  objection  is 
taken  to'  the  sufficiency  of  the  pleading  on  the 
ground  that  a  year  has  not  elapsed,  it  is  prop- 
er on  the  trial,  which  occurs  more  than  a  year 
after  the  entry  of  the  judgment,  to  admit  the 
evidence  of  the  former  judgment  in  bar  of  the 
action. 

4.  The  pendency  of  a  motion  for  a  new  trial 
does  not  stay  proceedings  under  the  judgment, 
and  is  no  objection  to  the  introduction  of  the 
judgment  in  evidence  in  bar  of  another  action 
for  the  same  cause  during  the  pendency  of 
such  motion. 

Commissioners'  dec urinn.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
connty;  Ansel  Smith,  Judge. 

Action  by  B.  C.  Harris  and  Hannorah 
Harris  against  Henry  Barnhart  to  have 
an  absolute  deed,  executed  by  plaintiffs, 
declared  a  mortgage,  on  the  gronnd  that 
it  was  given  merely  as  security.  From  a 
jndgment  in  favor  of  defendant,  plaintiffs 
appeal.  Affirmed. 

J.  B.  Webster, L.  W.Elliott, and  Thomp- 
son & PaulseH,  for  appelluntH.  F.  T.  Bald- 
win and  W.N.  Rutherford,  for  respondent. 

SEARLS,  C.  Plaintiffs,  who  are  hus- 
band and  wife,  brought  this  action  to  re- 
cover fS.BOO.  According  to  the  allegation* 
of  the  complaint,  the  plaintiffs,  on  tbe  15 1  b 
day  of  December,  1884,  were  indebted  to 
defendant  in  the  sum  of  about  94,374,  a 
balance  due  upon  a  promissory  note  of 
$8,000,  made  by  them  to  the  latter.  That 
on  said  date,  and  as  security  for  the  pay- 
ment of  snch  balance,  they  executed,  ac- 
knowledged, and  delivered  to  defendant 
an  absolute  deed  of  certain  premises,  con- 
sisting of  10  acres  of  land,  with  the  im- 
provements thereon,  known  as  the  "Stock- 
ton House, "situated  near  Stockton.  The 
complaint  avers  that  it  was  intended  by 
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all  tbe  partieH  to  the  transaction  that  the 
deed  should  be  taken  as  security,  etc.  It 
further  avers  that  defendant.  In  February, 
1885,  sold  the  premises  for  $8,000,  and  the 
action  in  brought  to  recover  the  excess  re- 
ceived by  him  over  and  above  his  demand 
against  plaintiffs.  Tbe  action  was  com- 
menced August  26, 188V.  The  answer  de- 
nies that  the  deed  was  executed  and  de- 
livered as  security,  and  avers  that  it  was 
an  absolute  conveyance,  in  consideration 
of  the  indebtedness  of  plaintiffs  to  blm, 
amounting  to  $6,000,  an  J  was  not  intend- 
ed or  received  as  security, etc.  Defendant, 
as  a  further  answer,  and  as  a  bar  to  tbe 
action  under  the  statute  of  limitations, 
sets  up  subdivision  4  of  section  338,  and 
subdivision  1  of  section  339,  of  the  Code  of 
Civil  Procedure,  as  defenses  to  the  action. 
Ah  a  further  answer,  defendant  alleges 

that  on  the  day  of  July,  1880,  in  an 

action  then  pending  in  the  same  court  be- 
tween the  same  parties,  and  for  the  same 
cause  of  action,  jndgment  was  rendered 
in  bis  favor  and  against  tbe  plaintiffs, 
wherein  it  wan  adjudged  "that  said  plain- 
tiffs are  not  entitled  to  recover  in  this  ac- 
tion, and  that  defendant  is  entitled  to  a 
judgment  for  his  costs."  It  is  further 
averred  in  the  usual  form  that  such  judg- 
ment has  not  been  reversed,  vacated,  or  set 
aside,  and  remains  In  full  force  and  effect. 
The  cause  was  tried  before  a  Jury.  De- 
fendant had  a  verdict,  upon  which  Judg- 
ment was  rendered  in  his  favor  for  costs 
of  snit.  Plaintiffs  moved  for  a  new  trial, 
based  upon  the  minutes  of  tbe  court,  and 
from  an  order  denying  the  motion  and 
from  the  Judgment  tbis  appeal  is  taken. 

Plaintiffs,  in  their  notice  of  motion  for  a 
new  trial,  specified  several  particulars  in 
which  it  was  claimed  the  evidence  was  in- 
sufficient to  justify  the  verdict,  but  the  evi- 
dence In  support  thereof  Is  not  to  befonnd 
in  the  record,  and  they  must  therefore  be 
disregarded.  Like  considerations  apply 
to  the  instructions  given  at  the  request  of 
the  defendant,  except  that  marked  "2,"  in 
relation  to  the  effect  of  the  former  Judg- 
ment. Also  to  those  asked  on  behalf  of 
plaintiffs  and  refused.  Not  having  the 
testimony  before  us  upon  which  they  are 
predicated,  it  is  impossible  to  say  whether 
or  not  the  court  erred.  Another  reason 
for  not  disturbing  the  Judgment  on  ac- 
count of  tbe  instructions  K'ven  and  refused 
is  that  it  appears  from  the  record  "that 
the  court,  at  the  request  of  the  plaintiffs 
and  tbedefendant.and  on  the  court's  own 
motion,  gave  certain  other,  further,  and 
additional  instructions  to  the  Jury."  As 
these  additional  Instructions  are  not  em- 
bodied In  the  record,  it  must  be  assumed 
that,  taken  with  those  given  and  refused, 
tbe  law  of  the  case  was  properly  presented 
to  the  Jury.  At  the  trial  defendant  was 
permitted  by  the  court,  against  the  ob- 
jection of  plaintiffs,  to  introduce  In  evi- 
dence the  Judgment  roll  in  the  cuaeof  B.  C. 
Harris  et  al.  vs.  H.  Barnhart,  No.  3,635; 
the  object  being  evidently  to  support  the 
defense  of  a  former  adjudication  of  the 
some  subject-matterset  out  in  the  answer. 
Plaintiffs  excepted  to  the  ruling  of  the 
court  admitting  the  Judgment  roll,  and 
later  to  tbe  instruction  No.  2, given  by  tbe 
court  at  the  request  of  the  defendant,  hold- 
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Log  tbat  the  facts  and  issues  passed  upon 
in  tbe  former  case  were  conclusive  in  tbe 
present  action,  and  these  rulings  are  as- 
signed as  error.  The  verdict  in  this  case 
was  rendered  February  28, 1891.  At  the 
date  of  the  trial,  and  when  the  Judgment 
roll  in  the  former  cause  was  admitted  in 
evidence,  a  motion  for  a  new  trial  in  such 
former  cause  was  pending  and  undeter- 
mined. I  am  satisfied  that  if  the  record 
was  properly  admitted  it  proves  the  sub- 
ject-matter of  this  action  to  be  res  adjudi- 
cata.  Tbe  parties  in  each  action  are  the 
same;  the  same  conveyance  of  tbe  same 
property  is  set  out  in  each  action.  Plain- 
tiffs in  tbe  former  as  in  this  action  claim 
that  tbe  instrument  was  given  merely  as 
security  for  a  pre-existing  debt.  Defend- 
ant In  each  case  claims  that  the  convey- 
ance was  intended  to  be  Just  what  on  its 
face  it  purported  to  be,  and  was  executed 
in  consideration  of  a  debt  due  and  owing 
to  him  from  the  plaintiffs.  The  only  per- 
ceptlble  difference  Is  apparent,  rather  than 
real.  In  the  former  case  plaintiffs  alleged 
that  they  were  Illiterate,  and  were  induced 
to  sign  the  conveyance  upon  the  represen- 
tations of  defendant  that  it  was  a  power 
of  attorney  under  which  he  would  sell  the 
premises,  and  when  so  sold  would  pay 
tbera  93,000,  aud  cancel  their  note.  The 
jourt  found  against  plaintiffs  on  this  prop- 
osition, and  to  the  effect  tbat  the  deed  of 
conveyance  was  fully  explained  to  and  un- 
derstood by  plaintiffs,  and  was  not  repre- 
sented to  them  to  be  a  power  of  attorney. 
The  very  gist  of  that  action,  as  well  as  of 
this,  was  as  to  whether  a  conveyance,  ad- 
mitted to  be  absolute  on  its  face,  was 
signed,  sealed,  and  delivered  as  an  abso- 
lute conveyance  of  the  property  described 
therein,  or  merely  as  security.  Wben  its 
character  was  once  put  in  issue,  tried,  and 
determined,  and  such  determination  crys- 
tallised by  a  final  Judgment,  it  became  a 
finality  as  between  the  same  parties,  pro- 
vided such  Judgment  was  not  suspended 
and  rendered  Inoperative  by  tbe  pending 
motion  for  a  new  trial,  or  by  section  1049 
of  tbe  Code  of  Civil  Procedure. 

The  only  question  remaining  is,  was  the 
Judgment  offered  in  evidence  suspended  by 
tbe  pendency  of  a  motion  for  a  new  trial, 
or  from  other  cause?  It  bas  been  repeat- 
edly held  by  this  court  that  the  operation 
of  a  final  judgment  is  suspended  by  an 
appeal  therefrom,  and  that  pending  such 
appeal  tbe  Judgment  is  not  admissible  in 
another  case  as  evidence  even  between  the 
same  parties.  Woodbury  v.  Bowman.  13 
Cal.  635;  McGarrahan  v.  Maxwell,  28  CaJ. 
76;  Thornton  v.  Mahoney,  24  Cal.  569; 
Murray  v.  Green,  64  Cal.  363,  2S  Pac.  Rep. 
118;  Freem.  Judgm.  §  328.  The  conten- 
tion of  appellants  is  that  the  judgment 
was  not  a  final  one.  for  the  reason  that 
a  motion  for  a  new  trial  was  pending,  and 
by  reason  of  the  fact  tbat  one  year  had 
not  expired  since  entry  of  judgment.  A 
motion  for  a  new  trial  does  notoperateas 
a  stay  of  proceedings  under  the  judgment. 
People  v.  Loucks,  28  Cal.  69.  Section  1049 
of  the  Code  of  Civil  Procedure  provides 
that  "an  action  is  deemed  to  be  pending 
from  tbe  time  of  its  commencement  until 
its  final  determination  upon  appeal,  or  un- 
til tbe  time  for  appeal  has  passed,  unless 


the  Judgment  is  sooner  satisfied."  If  It 
be  held  that  during  the  period  of  one  year 
next  after  the  entry  of  a  judgment,  dur- 
ing which  period,  under  our  law,  an  ap- 
peal may  be  taken,  tbe  action  is  to  be 
deemed  as  pending,  and  the  judgment  is 
so  far  in  abeyance  as  not  to  be  a  bar  to 
another  action  for  the  same  cause,  and 
it  must  be  conceded  there  seems  good  rea- 
son for  so  holding,  still  it  is  not  apparent 
tbat  appellants  are  gainers  thereby.  Tbe 
former  judgment  was  rendered,  as  berore 
stated,  July  16,  1889.  It  was  offered  In 
evidence  on  or  about  February  28, 1891, — 
a  period  of  more  than  one  year  after  en- 
try. It  is  trne  that  at  the  date  of  the  plea 
of  the  judgment,  viz.  November  30, 1889, 
one  year  had  not  elapsed  since  tbe  entry 
or  tbe  Judgment.  The  evidence,  when 
offered,  was  admissible,  and  sufficient  to 
constitute  a  defense  to  the  action,  and  it 
is  not  perceived  that  an  inherent  defect 
at  a  former  period  could  be  urged  against 
it  after  the  infirmity  ceased.  The  vice.  If 
any,  was  in  the  answer,  which  showed  up- 
on its  face  that  the  judgment  had  been 
rendered  within  one  year.  No  objection 
having  at  auy  time  or  place  been  urged 
agaliiHt  this  pleading,  it  was  proper  for 
the  court  below  to  admit  the  evidence,  and 
enter  judgment  upon  the  verdict.  Objec- 
tion was  made  to  the  introduction  in  ev- 
idence of  the  record  in  the  former  cause,  it 
Is  true,  but  it  was  based  upon  Us  supposed 
defects  in  not  showing  a  former  adjudica- 
tion of  the  same  cause  of  action,  that  a 
motion  for  a  new  trial  was  pending,  and 
that  one  year  bad  not  elapsed  since  the 
rendition  of  the  Judgment.  If,  as  herein- 
before, we  still  assume  the  position  of  ap- 
pellants that  a  Judgment  is  ineffectual  as 
evidence  in  a  plea  of  former  adjudication 
until  tbe  time  for  an  appeal  therefrom  has 
expired,  the  true  course  of  a  defendant  In 
such  a  case  would  be  to  plead  the  penden- 
cy of  the  former  action  in  abatement  un- 
til the  judgment  therein  became  final, 
when  a  supplemental  answer  averring  the 
proper  facts,  in  bar  of  the  action,  would 
be  in  order. 

In  conclusion,  lam  of  opinion:  (1) 
That  a  motion  for  a  new  trial,  in  tbe  ab- 
sence of  an  order  of  the  court  to  that  ef- 
fect, does  not  stay  or  suspend  tbe  opera- 
tion of  a  final  judgment  in  the  cause.  (2> 
That  where  an  appeal  is  pending,  and  un- 
til the  time  therefor  bas  expired,  a  final 
Judgment,  unless  satisfied,  1b  not  evidence 
iu  bar  of  recovery,  In  another  action  for 
the  same  cause.  (3)  That  until  the  time 
for  an  appeal  has  expired,  if  the  Judgment 
has  not  been  sooner  satisfied,  the  actiou 
is,  under  section  1049  of  the  Code  of  Civil 
Procedure,  to  be  deemed  as  pending,  and 
the  proceedings  therein  are  admissible 
under  proper  pleadings  in  abatement  of  a 
subset) uent  action  for  the  same  cause. 
(4;  Tbat  in  this  cause,  tbe  time  for  an  ap- 
peal having  expired  before  the  Judgment 
was  offered  io  evidence,  it  was  admissible 
in  support  of  a  plea  in  bar  of  the  action, 
and,  no  objection  having  been  urged  up- 
on the  ground  of  the  insufficiency  of  the 
answer  pleading  such  judgment,  it  was 
properly  admitted  lb  evidence.  (5)  That 
defects  in  the  answer  were  waived  by  ac- 
quiescence and  by  failure  to  object  there- 
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to.  It  mast  not  be  understood  that  any 
reflection  is  cast  upon  the  diligence  or  acu- 
men of  counsel  for  appellants  In  the  asser- 
tion that  they  waived  the  rights  of  their 
clients  by  failure  to  object  to  the  an- 
swer. Doubtless  they  were  aware  of  the 
fact  that,  if  they  did  so,  It  would  simply 
Involve,  as  a  consequence,  the  filing  of  a 
supplemental  answer,  and  no  gain  would 
have  accrued  to  their  clients.  It  is  rec- 
ommended that  the  Judgment  und  order 
appealed  from  be  affirmed. 

Weconcur:  BELCHER, C. ;  HAYNES.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 


(97  Cal.  553) 

DRISCOLL  v.  MARKET  ST.  CABLE  RY. 

CO.   (No.  14,232.) 
(Supreme  Court  of  California.  March  18, 1803.) 
8tkeet  Railwats— Injury  to  Pkksoss  ox  Tkack. 

In  an  action  against  a  street-railway 
company  for  causing  the  death  of  plaintiff's  in- 
testate, it  appeared  that,  on  a  dark  night*  de- 
ceased approached  a  street  occupied  by  defend- 
ant's tracks,  and,  when  a  car  going  east  had 
passed,  started  to  cross  the  street,  when  a  car 
going  west  ran  over  him,  and  killed  him. 
There  was  slight  evidence  that  the  car  was 
moving  faster  than  the  statutory  eight  miles 
an  hour,  and  it  was  admitted  that  the  persons 
in  charge  of  the  car  wholly  failed  to  ring  the 
bell,  as  required  by  the  ordinance,  from  a  point 
25  feet  from  the  crossing  till  the  same  was 
passed.  Held,  that  there  was  no  such  absence 
of  substantial  evidence  to  support  a  verdict  for 
plaintiff  as  would  warrant  the  court  in  setting 
it  aside. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  Hunt,  Judge. 

Action  by  Margaret  Driscoll,  adminis- 
tratrix of  Alexander  Driscoll,  deceased, 
against  the  Market-Street  Cable  Railway 
Company,  for  causing  the  death  of  the  de- 
censed.  There  was  Judgment  for  plaintiff, 
and,  its  motion  for  a  new  trial  being  over- 
ruled, defendant  appeals.  Affirmed. 

Frank  Shay,  for  appellant.  Frank  Sul- 
livan, for  respondent. 

McFARLAND,  J.  On  December  10, 1884, 
Alexander  Driscoll  was  struck  and  klHtd 
by  a  car  of  defendant  at  the  intersection 
of  McAllister  and  Larkin  streets,  in  San 
Francisco;  and  his  widow, as  administra- 
trix, bronght  tills  action  to  recover  dam- 
ages for  his  death.  The  Jury  returned  a 
verdict  for  plaintiff  in  the  sum  of  f7,775, 
for  which  Judgment  was  rendered.  The 
defendant  appeals  from  the  Judgment,  and 
from  an  order  denying  a  new  trial.  The 
only  point  urged  by  appellant  is  that  the 
evidence  is  insufficient  to  Justify  the  ver- 
dict; the  positions  of  nppeliant  being  that 
the  evidence  does  not  show  that  the  acci- 
dent was  the  result  of  any  negligence  of  ap- 
pellant, and  does  show  that  It  was  the  re- 
sult of  the  negligence  Of  the  deceased. 

The  question  presented  Is  certainly  one 
of  some  difficulty.  The  rule  Is  well  estab- 
lished that  this  court  will  not  disturb  a 
verdict  where  there  is  a  conflict  of  evi- 


dence on  material  points,  and  where  there 
Is  evidence  to  support  the  verdict;  but 
such  conflict  and  such  evidence  must  be 
real  and  substantial.  When  a  Jury  catches 
at  a  mere  semblance  or  pretense  of  evi- 
dence for  the  purpose  of  somewhat  equal- 
ising financial  conditions,  by  taking  mon- 
ey from  one  party,  and  giving  It  to  the 
other,  without  legal  cause,  the  trial  Judge 
should,  without  hesitation,  set  the  verdict 
aside;  and,  in  the  event  of  his  not  doing 
so,  this  court  will  grant  a  new  trial. 
Street  railroads  are  an  established  feature 
of  modern  city  life.  They  are  a  conven- 
ience and  a  neceMsity  to  all  classes  of  peo- 
ple, and  are  desired  by  all.  But  their  op- 
eration on  crowded  streets  is  necessarily 
attended  with  considerable  danger  to 
pedestrians,— a  danger  which  all  people 
are  bound  to  know,  and  against  which 
they  should  protect  themselves  by  the  use 
of  at  least  reasonable  caution.  While, 
therefore,  the  owners  of  these  railroads  are 
to  be  held  to  due  care  io  the  management 
of  their  lines,  they,  when  exercising  such 
care,  are  not  responsible  in  damages  to  a 
person  who,  in  a  careless  or  reckless  or  ab- 
sent-minded way,  walks  suddenly  In  front 
of  a  moving  car,  and  Is  injured  before 
there  is  time  to  stop  It.  The  person  in 
charge  of  a  car,  with  a  clear  track  before 
blm,  has  a  right  to  assume  that  people 
will  not  suddenly  undertake  to  cross  In 
front  of  it;  otherwise,  he  could  not  make 
any  headway,  and  no  street-car  line  could 
be  successfully  operated,  either  for  the 
profit  of  the  owner,  or  the  convenience  of 
the  public.  And  the  general  rule  is  that, 
where  the  negligence  or  the  injured  party 
is  a  contributing  proximate  cause  of  the 
accident,  he  cannot  recover  damages.  But 
whether  or  not  his  negligence  did  so  con- 
tribute, In  any  particular  case,  is  generally 
a  question  around  which  conflicting  evi- 
dence will  be  gathered;  and  in  such  case  a 
railroad  company,  which  was  itself  guilty 
of  negligence  at  the  time  of  the  accident, 
cannot  often  expect  to  be  relieved  from  an 
unfavorable  verdict. 

Section  501  of  the  Civil  Code  provides 
that  the  speed  of  a  street  car  shall  not  ex- 
ceed eight  miles  an  hour;  and  an  ordi- 
nance of  the  city  and  county  of  San  Fran- 
cisco provides,  substantially,  that  every 
car  shall  have  attached  to  it  a  bell  or  gong 
of  sufficient  site  and  weight  to  be  distinct- 
ly heard,  when  rung  or  sounded,  at  a  dis- 
tance or  at  least  100  reet,  and  that  the  per- 
sons In  charge  of  a  car  must  keep  the  bell 
ringing,  or  the  gong  sounding,  from  a 
point  25  feet  from  a  street  crossing  until 
the  crossing  shall  have  been  pasned. 

In  the  case  at  bar  the  deceased,  at  the 
time  the  car  struck  him,  was  walking 
northerly  along  the  easterly  crossing  of 
McAllister  street,  where  It  intersects  Lar- 
kin. On  McAllister  street  the  appellant 
has  two  parallel  tracks,  on  the  northerly 
of  which  the  cars  going  west  run,  and  on 
the  southerly  the  cars  going  east.  The  de- 
ceased was  struck  by  a  car  going  west,  on 
the  northerly  track;  and,  according  to 
the  custom  of  appellant,  a  car  thus  going 
comes  to  a  standstill  at  a  certain  point, 
called  "Stop,"  which  Is  87  feet  east  of  the 
center  of  the  said  crossing.  After  storting 
again,  it  goes  to  a  point  called  "  Let  Go, " 
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about  five  or  six  feet  east  of  the  crossing; 
and  at  the  point  "Let  Go"  the  gripman 
suddenly  releases  the  grip  from  the  cable, 
and  the  car  runs  across  Larkin  street  from 
the  Impetus  given  by  the  cable,  and  with- 
out being  attached  to  the  latter.  This  is 
necessary  because  the  cable  is  crossed  by 
anothercable  running  along  Larkin  street. 
The  custom  above  stated  was  followed  by 
the  gripman  of  the  car  by  which  the  de- 
ceased was  killed.  There  was  some  evi- 
dence that  the  car,  at  the  time  of  the  acci- 
dent, was  running  faster  than  eight  miles 
an  hour,  though  such  evidence  was  ex- 
ceedingly slight.  It  is  admitted  that  the 
rote  of  speed  at  which  the  cable  itself  ran 
was  only  eight  miles;  but  two  of  the  wit- 
nesses testified  that,  after  the  car  was  re- 
leased from  the  cable  at  the  point  "Let 
Go,"  It  ran  faster  than  the  cable.  The 
position  of  appellant,  that  it  was  physi- 
cally impossible  for  the  car,  after  it  was 
detached  from  the  cable,  to  have  run  faster 
than  the  cable, is  hardly  tenable;  for  there 
was  a  slight  artificial  down  grade  at  that 
point  for  a  few  yards, — 1  7-8  Inches  from 
the"  Let  Go"  to  the  center  of  Larkin  street. 
But  the  testimony  of  the  witnesses  who 
swore  to  the  increaaed  speed  was  so  un- 
satisfactory, and  the  increased  speed  itself 
so  Improbable,  that  a  verdict  founded  on 
such  speed  alone,  as  constituting  negli- 
gence on  the  part  of  appellant,  could  hard- 
ly be  sustained.  But  it  is  clear  that  the 
employes  of  appellant  in  charge  of  the  car 
failed  to  ring  the  bell  as  provided  by  said 
ordinance,  and  as  due  care  required.  There 
was  u  conflict  of  evidence  as  to  whether 
or  not  the  bell  was  rung  at  all  until  after 
the  deceased  was  struck.  Witnesses  dif- 
fered about  it  having  been  rung  once  just 
before  or  at  the  time  the  car  started  from 
the  point  "Stop."  thirty -seven  feet  away; 
but  the  evidence  is  uncontradicted,  and 
the  tact  is  admitted,  that  the  bell  was  not 
rung  after  leaving  said  point  until  after 
the  deceased  bad  been  struck.  This  was 
clearly  negligence,  because  it  was  in  viola- 
tion of  a  reasonable  ordinance,  and  also 
because  the  omission  was  in  itself,  under 
the  circumstances,  careless.  Slemers  v. 
Eisen.  54  Cal.  41S;  Higgins  v.  Deeney.  78 
Cal.  578,  21  Pac.  Rep.  428;  Orcutt  v.  Rail- 
road  Co.,  85  Cal.  291,  24  Pac.  Rep.  6G1; 
Shear.  &  R.  Neg.  §  13.  It  is  true  that  fail- 
ure to  ring  a  bell,  or  to  comply  with  some 
other  statutory  requirement,  will  not 
make  a  railroad  company  liable,  if  such 
failure  is  not  the  proximate  cause  of  the 
accident,  or  if  it  was  caused  by  the  negli- 
gence of  the  injured  party  ;  and  in  the  case 
at  bar  it  is  contended  by  appellant  that  it 
was  the  negligence  of  the  deceased,  and 
not  the  failure  to  ring  the  bell, that  caused 
the  injury.  The  contention  is  that,  upon 
the  evidence,  we  must  hold,  as  a  matter  of 
law,  that  the  negligence  of  the  deceased 
was  the  proximate  cause  of  the  injury; 
but,  after  a  thorough  examination  of  the 
record,  we  do  not  think  that  such  conten- 
tion can  be  maintained. 

There  is  a  conflict  of  evidence  as  to  the 
actual  conduct  of  the  deceased,  and  the 
circumstances  under  which  he  acted,  at 
the  time  of  the  accident.  He  was  crossing 
McAllister  street  from  the  south  side, — go- 
ing north.   It  is  beyond   dispute  that 


about  that  time  another  car  of  appellant 
came  down  McAllister  street,  going  east, 
and  crossed  said  street  on  the  south  track, 
and  stopped  a  few  yards  east  of  the  cross- 
ing, although  there  is  a  conflict  In  the  evi- 
dence as  to  the  precise  point  which  said 
car  had  reached  when  deceased  started 
across  the  street.  It  was,  however,  clear- 
ly at  a  point  where  it  was,  to  a  greater  or 
less  extent,  (as  it  was  further  east  or 
west,)  an  obstruction  to  the  observation 
of  the  deceased.  The  jury  bad  warrant  In 
the  evidence  to  find  that  be  started  as 
soon  as  the  east-bound  carhad  passed  the 
crossing;  that  the  time  was  after  day- 
light; and  that  the  night  was  "dark  and 
foggy," although  there  was  a  headlight 
on  the  car.  The  two  tracks  are  about  4% 
feet  apart,  and  the  deceased  had  nearly 
crossed  the  second  or  north  track  when  the 
north  Bide  of  the  car  struck  him.  One  or 
two  persons  shouted  lo  him  to  get  out  of 
the  way.  but  it  does  not  appear  that  he 
heard  the  warning.  Under  these  circum- 
stances, the  appellant  being  in  default  for 
not  giving  the  proper  warning,  we  think 
that  the  question  whether  deceased  was 
guilty  of  contributory  negligence  was  a 
proper  one  for  the  jury;  that  deceased 
cannot  be  held,  as  a  matter  of  law,  to 
have  been  so  guilty;  and  that  there  was 
sufficient  evidence  to  warrant  the  jury  in 
finding  that  he  was  not.  Counsel  for  ap- 
pellant, in  his  very  thorough  and  able 
brief,  baa  cited  a  number  of  cases  in  which 
it  was  held  that  the  plaintiff  could  uot  re- 
cover because  he  had  not  exercised  suffi- 
cient caution  in  attempting  to  cross  a  rail- 
road track.  Those  were  cases,  however, 
where  the  accidents  occurred  on  ordinary 
steam  railroads  rnnniug  through  the  coun- 
try at  comparatively  long  intervals  of 
time;  and  the  rule  there  laid  down  can 
hardly  be  applied  In  all  its  strictness  to 
street  railroads  in  crowded  cities,  where 
a  car  that  can  be  speedily  stopped  passes 
a  crossing  every  two  or  three  minutes, 
and  where  people  necessarily  cross  the 
streets  frequently  and  hurriedly.  Shea  v. 
Railroad  Co.,  44  Cal.  414;  Swain  v.  Rail- 
road Co..  93  Cal.  183,  28  Pac.  Rep.  829;  1 
Thomp.  Neg.  p.  896,  and  cases  there  cited. 
Of  course,  if  all  people  exercised  the  great- 
est care  and  caution  in  approaching  and 
crossing  railroad  tracks,  such  accidents 
as  the  one  here  involved  would  rarely.  If 
ever,  occur;  but  the  law  does  not  expect 
or  require  such  extreme  care.  Ordinary 
care  is  all  that  Is  required;  and  ordinary 
care  is  that  degree  of  care  which  people  of 
ordinarily  prudent  habits— "people  in  gen- 
eral"—could  be  reasonably  expected  to  ex- 
ercise under  the  circumstances  of  a  given 
case.  And  considering  all  the  evidence  and 
circumstances  in  the  case  at  bur,  and  par- 
ticularly the  fact  that  the  deceased  had  a 
right  to  rely  upon  the  usual  and  required 
sigual  of  bell  ringing  when  a  car  is  ap- 
proaching a  crossing,  we  cannot  say  that 
the  jury  abused  its  power  in  holding  that 
the  deceased  was  not  guilty  of  contribu- 
tory negligence.  The  judgment  of  the 
learned  judge  of  the  court  below,  who 
heard  all  the  evidence,  and  refused  a  new 
trial,  is  also  entitled  to  great  considera- 
tion. It  is.  no  doubt,  what  is  sometimes 
called  a  "close  case;"  but,  in  our  opinion, 
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there  Is  no  each  absence  of  substantial  evi- 
dence to  support  the  verdict  as  would 
warrant  us  in  setting  it  aside. 

There  is  nothing  in  the  point  that  the 
gripman  conld  not  have  rang  the  bell  be- 
cause hi  j  hands  were  necessarily  otherwise 
engaged.  If  it  was  not  convenient  for  him 
to  have  performed  that  duty,  the  conduct- 
or should  havedoneit;  and  It  was  no  ex- 
cuse thHt  the  conductor  was  temporarily 
absent  from  his  post.  Neither  is  there 
anything  In  the  point  that  the  ordinance 
requires,  in  terms,  that  the  persons  im- 
mediately in  charge  of  the  car.  and  not  the 
company,  shall  give  the  warning.  The 
Judgment  and  order  appealed  from  are 
affirmed. 

We  concur:  FITZGERALD,  J.;  DE 
HAVEN,  J. 


(97  Cal.  586) 

GORDON  v.  BOOKER.   (No.  18,083.) 
(Supreme  Court  of  California.   March  21, 1893.) 

Boundaries— Section  Uoknehs—  Evidence— Ad- 
verse Possessiox. 

1.  In  an  action  to  quiet  title,  it  appeared 
that  plaintiff's  land  was  north,  and  defendant's 
land  was  south,  of  a  half-section  line,  the  loca- 
tion of  which  depended  on  the  location  of  the 
half-section  corner  on  the  east  line  of  the  sec- 
tion. The  surveyor  who  ran  the  half-section 
line  found  a  stake  on  the  east  line  of  the  sec- 
tion, which  he  assumed  to  be  the  half-section 
corner.  Three  surveyors,  and  two  other  per- 
sons, testified  that  the  stake  found  was  the 
government  corner.  There  was  no  evidence 
that  a  corner  had  been  found  at  a  different 

E-  ice  in  that  vicinity.  Measurements  from  a 
own  corner,  VA  miles  south  of  the  half-sec- 
tion line,  would  place  the  corner  24  feet  north 
of  the  stake  found,  but  a  line  due  west  from 
such  point  would  locate  the  west  half-section 
corner  20  feet  north  of  its  known  location. 
Bdd,  that  the  court  erred  in  holding  the  half- 
section  corner  to  be  24  feet  north  of  the  stake 
found,  since  evidence  based  on  courses  and  dis- 
tances from  other  known  points  is  inadmissible 
to  change  the  location  of  an  original  corner, 
when  found. 

2.  A  finding  that  defendant  had  been  for 
five  years  in  possession  of  the  strip  in  dispute 
is  not  sustained  by  evidence  that  the  strip  has 
been  lying  open  and  unoccupied,  and  that  de- 
fendant only  claimed  the  land  lying  south  of 
the  half-section  line. 

Commissioners'  decision.  Department 
1.  Appenl  from  superior  court,  Fresno 
county;  M.  K.  Harris,  Jndge. 

Action  by  Alexander  Gordon,  adminis- 
trator of  James  H.  Hamilton,  deceased, 
against  Jane  E.  Booker,  to  quiet  title. 
There  was  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed. 

Firman  Church,  J.  P.  Meux.and  Garber, 
Boalt  &  Bishop,  for  appellant.  Geo.  L. 
Hood  and  W.  8.  Crawford,  for  respondent. 

HAYNES,  C.  This  action  Is  brought  by 
plaintiff  to  quiet  tille  to  certain  lots  In  the 
Central  addition  to  the  city  of  Fresno. 
The  defendant  had  Judgment,  and  the 
plaintiff  appeals  from  the  judgment  and  an 
order  denying  his  motion  for  a  new  trial. 

The  half-section  line  running  east  and 
west  through  section  4  is  the  north  bound- 
ary line  of  the  city  of  Fresno.  Plaintiff's 
lots  He  on  the  north  side  of  this  line,  and 
v.32p.no.8— 38 


defendant's  on  the  south  side.  The  point 
in  controversy  is  the  location  of  this  half- 
section  line,  and  upon  the  trial  that  point 
turned  upon  the  location  of  the  half-sec* 
tion  corner  on  the  east  line  of  section  4. 
Teilman  surveyed  and  platted  Central  ad- 
dition, and  ran  the  half-section  line,  and 

ftlatntiff  claims  to  this  line.  The  court 
ound  the  line  to  be  24  feet,  north  of  the 
line  so  surveyed.  In  making  this  survey. 
Teilman  found  a  stake  which  he  assumed 
and  believed  to  be  the  half-section  corner. 
Five  other  witnesses—at  least  three  of 
them  being  professional  surveyors — testi- 
fied that  the  corner  from  which  Teilman 
made  bis  survey  was  a  "charcoal"  or 
"government"  corner;  and  there  was  no 
evidence  tending  to  show  that  a  stake  or 
corner  had  ever  been  seen  at  a  different 
place  In  that  vicinity.  This  testimony 
wasprima  facie  sufficient  toestabllsh  it  as 
a  government  corner,  and  to  Justify  a  flud- 
ing  to  that  effect.  The  findingof  the  court 
was  based  on  a  survey  and  measurement 
from  the  southeast  corner  of  section.  9,  a 
distance  of  a  mile  and  a  half  south  of  the 
stake  in  question.  A  ditch  or  canal  had 
been  dug  on  the  south  line  of  section  9, 
and  for  several  miles  east  of  that  section. 
Defendant's  witness,  who  dug  this  canal, 
testified  that  he  took  up  the  stakes,  and 
set  them  on  the  south  side  of  the  canal, 
bat  the  distance  they  were  removed  is  not 
definitely  shown.  But,  assuming  that  the 
southeast  corner  of  section  9  was  definite- 
ly established,  a  survey  from  that  point 
could  be  used  but.  for  one  purpose,  viz.  to 
show  that  the  half  section  corner  in  ques- 
tion was  not  in  fact  a  government  corner. 
It  could  not  be  used  to  show  that  the 
government  surveyor  made  an  error  iu 
placing  it  there.  In  Hall  v.  Tanner,  4  Pa. 
8t.  244,  it  was  said :  "  It  has  ever  been  held 
that  the  marks  on  the  ground  constitute 
the  survey.  The  courses  and  distances  are 
only  evidences  of  the  survey. "  This  court, 
in  Ferris  v.  Coover,  10  Cal.  629,  said,  "pref- 
erence is  given  to  monuments,  because 
they  are  least  liable  to  mistake;"  and  in 
the  same  case,  quoting  from  Fulwood  v. 
Graham,  1  Bicb.  Law,  497,  said :  "That  in 
locating  lands  we  are  to  resort—First,  to 
natural  boundaries;  second,  to  artificial 
marks;  third,  to  adjacent  boundaries: 
fourth,  to  courses  and  distances;  but  It 
has  never  been  said  that  each  of  these  oc- 
cupied an  inflexible  position.  Itsometimes 
might  occur  that  an  inferior  means  of  lo- 
cation might  control  a  higher,  when  it 
was  plain  there  was  a  mistake."  Evidence 
based  upon  courses  and  distances  from 
other  known  points  is  admissible  to  fix  a 
corner  where  no  corner  is  found,  but  never 
to  change  the  location  of  an  original  cor- 
ner when  found.  It  seems  to  have  been 
considered  that,  because  townships  are 
subdivided  by  commencing  at  the  south 
and  east  sides,  therefore  points  to  the 
south  are  more  reliable  than  those  on  the 
north ;  but  such  is  not  the  case.  A  survey 
by  courses  and  distances  from  the  nearest 
established  corner  is  least  liable  to  error. 
The  northeast  corner  of  section  4  is  upon 
the  north  line  of  the  township,  and  that 
corner  is  not  disputed.  Several  measure- 
ments from  that  corner  to  the  half-section 
corner  in  question  made  the  distance  2,623 
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foet,  while  the  government  field  notes  call 
for  2,624.8  feet,— a  difference  of  only  1.8  feet 
from  the  corner  found  by  Teilman.  The 
conflict  of  testimony  cannot  be  said  to  be 
material.  The  evidence  of  defendant, 
based  on  course  and  distance,  being  of  a 
lower  order,  because  of  Its  greater  uncer- 
tainty, cannot  be  said  to  raise  a  material 
conflict  with  the  higher  order  of  proof  un- 
less It  demonstrates  to  a  reasonable  prob- 
ability that  the  corner  as  found  now  up- 
on the  ground  Is  not  the  corner  estab- 
lished by  the  government,  and  this  it  fails 
to  do. 

The  line  found  by  the  court  Is  erroneous 
In  another  particular.  The  half-section 
corner  on  the  west  line  of  section  4  is  not 
disputed,  and  that  corner  is  shown  to  be 
2,619  feet  south  of  the  northwest  corner  of 
the  section.  Assuming  that  the  north  line 
of  the  township  is  a  due  east  and  west 
line,  as  we  must, in  the  absence  of  evidence 
to  the  contrary,  the  half-section  line  found 
by  the  court,  starting  from  a  point  24  feet 
north  of  the  stake  in  the  east  line,  and 
running  "due  west,"  would  Intersect  the 
west  line  of  the  section  20  feet  north  of 
the  half-section  corner,  while  that  line 
should  be  drawn  from  one  corner  to  the 
other,  regardless  of  a  variatiou  from  the 
due  east  and  west  course. 

If  the  sixth  and  seventh  findings  are  to 
be  understood  as  finding  tnat  defendant 
had  been  for  more  than  five  years  In  pos- 
session up  to  the  line  fixed  by  the  court, 
such  finding  cannot  be  sustained.  Defend- 
ant testified  that  "all  this  strip  of  land  In 
controversy  has  been  lying  out,  open,  un- 
fenced,  and  uncultivated."  And  attain:  "I 
never  claimed  any  thing  except  what  was 
actually  embraced  in  fractional  block  840. 
That  is  all  I  ever  claimed,  or  claim  now." 
It  does  not  appear  that  either  party  had 
actual  possession  of  the  strip  in  contro- 
versy, while  the  constructive  possession  of 
each  extended  only  to  the  true  line. 

I  think  the  findings  discussed  herein  are 
not  Justified  by  the  evidence,  and  that  the 
Judgment  and  order  appealed  from  should 
be  reversed,  and  a  new  trial  granted. 

Weconcur:  SEARLS.C;  VANCLIEF,  C 

PEK  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  Judgment 
und  order  appealed  from  are  reversed,  and 
a  new  trial  granted. 


REYBURN  v.  BOOKER.   (No.  18,082.) 
(Supreme  Court  of  California.  March  21, 1893.) 

Commissioners'  decision.  Department  L  Ap- 
peal from  superior  court,  Fresno  county;  M. 
K.  Harris,  Judge. 

Action  by  J.  J.  Reyburn  against  Jane  E. 
Booker  to  quiet  title.  There  was  judgment  for 
defendant,  and  plaintiff  appeals.  Reversed. 

Firman  Church,  J.  P.  Meux,  and  Garber. 
Boalt  &  Bishop,  for  appellant.  Geo.  L.  Hood 
and  W.  S.  Crawford,  for  respondent. 

HAYNES,  C.  This  cause  was  submitted 
and  decided  in  the  court  below  upon  the  evi- 
dence heard  in  No.  18.083.  Gordon,  Adm'r,  v. 
Jane  E.  Booker,  under  stipulation  of  counsel, 
and  is  submitted  here  upon  the  same  briefs  by 


appellant;  no  brief  for  respondent.  The  5udg- 
ment  was  for  defendant,  and  this  appeal  Is 
from  the  judgment  and  an  order  denying  plain- 
tiffs motion  for  a  new  trial.  Upon  the  author- 
ity of  Gordon  v.  Booker,  32  Pac.  Rep.  593,  (No. 
18,083,  this  day  filed,)  I  advise  that  the  judg- 
ment and  order  appealed  from  be  reversed,  and 
a  new  trial  granted. 

We  concur:  VANCLIEF,  C;  SEARLS,  O. 

PER  CURIAM.  For  the  reasons  above  giv- 
en the  judgment  and  order  appealed  from  are 
reversed,  and  a  new  trial  granted. 


(97  Cal.  600) 
ORANGE  COUNTY  v.  HARRIS.  (No. 
14,645.) 

(Supreme  Court  of  California.  March  23, 1893.) 
Count*  Officers— Compensation— Constitu- 
tional Law. 

1.  St  1883,  p.  361,  (County  Government 
Act,)  §  164,  providing  that  "the  salaries  and 
fees  provided  for  in  this  act  shall  be  in  full 
compensation  for  all  services  of  every  kind  and 
description  rendered  by  the  officers  therein 
named,  their  deputies  and  assistants,"  operates 
as  a  repeal  of  that  provision  of  Pol.  Code,  § 
3770,  which  gives  one  half  of  certain  addition- 
al fees  collected  on  delinquent  tax  lists  to  the 
collector  for  preparing  the  list. 

2.  St.  1883.  p.  300,  (County  Govern  nient 
Act,)  8  8,  provides  that  whenever  a  board  of 
supervisors  shall,  without  authority  of  law,  or- 
der any  money  paid  as  salary  or  fees,  and  such 
money  shall  have  been  actually  paid,  it  may  be 
recovered  back  in  a  suit  in  the  name  of  the 
county  against  the  person  to  whom  it  was  paid, 
together  with  20  per  cent,  damages  for  the  use 
thereof.  Held,  that  the  provision  for  the  recov- 
ery of  such  damages  is  not  unconstitutional,  as 
taking  property  without  due  process  of  law. 

In  bank.  Appeal  from  superior  court, 
Orange  county;  J.  W.  Towner,  Judge. 

Action  by  the  county  of  Orange  against 
one  Harris.  Plaintiff  bad  Judgment,  and 
defeudant  appeals.  Affirmed. 

Chas.  S.  McKelvey  and  W.  L.  Campbell, 
for  appellant.  W.  H.  H.  Hart,  Atty.  Gen., 
and  F.  W.  Sanborn,  for  respondent. 

PATERSON,  J.  This  is  an  action  to  re- 
cover from  the  defendant,  who  is  sheriff 
and  tax  collector  of  Orange  county,  the 
sum  of  $ 657,  together  with  20  per  cent, 
damages.  The  action  is  based  upon  the 
provisions  of  section  8  of  the  county  gov- 
ernment act,  which  provides, in  substance, 
that  whenever  any  board  of  supervisors 
shall  without  authority  of  law  order  any 
money  paid  as  salary  or  fees,  and  such 
money  shall  have  been  actually  paid.  It 
shall  be  the  duly  of  the  district  attorney 
to  commence  suit  in  the  name  of  the  coun- 
ty against  the  person  to  whom  the  money 
was  paid  to  recover  the  same  and  20  per 
cent,  damages  for  the  use  thereof.  Appel- 
lant's claim  to  the  money  is  based  upon 
section  3770  of  the  Political  Code,  which 
provides  that  the  tax  collector  must  col- 
lect, in  addition  to  the  taxes  due  on  the 
delinquent  list  and  5  per  centum  added 
thereto,  50 cents  on  each  lot,  piece,  or  tract 
of  land  separately  assessed,  and  on  each 
assessment  of  personal  property,  one  half 
of  which  must  go  to  the  county,  and  the 
other  to  the  collector  for  preparing  the 
list.  It  appears  that  the  defendant  adver- 
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tised  2,628  Items  of  delinquent  property, 
and  collected,  under  the  Beet  lou  referred  to, 
$1,314,  one  half  of  which  he  claimed  the 
right  to  hold  under  the  statute.  Section 
211  of  the  county  government  act,  as 
amended  in  1887,  provides  that  "the  sala- 
ries and  fees  provided  in  this  act  shall  be 
in  full  compensation  for  all  services  of 
every  kind  and  description  rendered  by  the 
officers  therein  named,  either  as  officers  or 
ex  officio  officers,  their  deputies  and  assist- 
ants, unless  in  this  act  otherwise  provid- 
ed; and  all  deputies  employed  shall  be 
paid  by  their  principals  out  of  the  salaries 
hereinbefore  provided,  unless  in  this  act 
otherwise  provided."  St.  1887,  p.  207. 
Following  this  provision  in  the  section  are 
certain  provisos,  which  are  referred  to 
and  commented  upon  in  Dougherty  v.  Aus- 
tin, 94  Cal.  608,  28  Pac.  Rep.  834,  and  29  Pac. 
Rep.  1092.  It  was  held  in  that  case  that 
the  provisions  for  extra  compensation  and 
employment  of  additional  deputies  at  the 
expense  of  the  county  were  unconstitu- 
tional; and  it  may  be  admitted  that  all 
parts  of  the  section  fell  together,  the  vari- 
ous provisions  with  respect  to  salaries  be- 
ing so  interlaced  and  mutually  connected 
with  and  dependent  upon  each  other  as  to 
warrant  the  belief  that  the  legislature  in- 
tended  the  section  to  stand  as  a  whole, 
aud  if  it  had  been  believed  that  all  of  the 
provisions  could  not  be  carried  into  effect, 
no  part  of  the  act  would  have  been  passed. 
Cooley,  Const.  Lira.  211.  This  being  the 
case,  the  enactment  of  section  211  of  the 
amendatory  act  did  not  operate  to  repeal 
section  3770  of  the  Political  Code.  An 
act,  unconstitutional  In  itself,  may  contain 
a  valid  clause  repealing  another  act,  but 
the  intention  of  the  legislature  to  wipe 
out  the  previous  enactment,  at  all  events, 
must  be  clearly  and  unequivocally  ex- 
pressed. No  repeal  by  implication  oau 
result  from  a  provision  in  a  subsequent 
statute  when  that  provision  is  itself  devoid 
of  constitutional  force,  and  it  is  not  suffi- 
cient to  effect  a  repeal  to  say  in  an  uncon- 
stitutional act  that  all  acts  inconsistent 
therewith  are  thereby  repealed.  Enl. 
Interp.  St.  §  192;  Campau  v.  Detroit,  14 
Mich.  276;  Tims  v.  State.  26  Ala.  170;  Peo- 
ple v.  Fleming,  7  Colo.  236,  3  Pac.  Rep.  70; 
Childs  v.  Shower,  18  Iowa,  272.  But,  con- 
ceding the  contention  of  the  appellant  in 
this  regard  to  be  sound. Id  est,  that  section 
211,  being  unconstitutional,  did  not  repeal, 
section  3770  is  not  saved  by  the  concession. 
The  county  government,  act,  as  originally 
passed,  contained  a  section  which  provid- 
ed that  "the  salaries  and  fees  provided  for 
in  this  act  shall  be  in  full  compensation 
for  all  services  of  every  kind  and  descrip- 
tion rendered  by  the  officers  therein  named, 
their  deputies  and  assistants;  and  all  dep- 
uties employed  shall  be  paid  by  their  prin- 
cipals out  of  the  salaries  hereinbefore  pro- 
vided." St.  1883,  p.  361,  §  164.  This  section 
did  not  contain  the  objectionable  provi- 
sions found  in  the  amendment  of  18S7,and, 
being  a  valid  enactment,  it  operated  to 
repeal  the  provisions  of  section  3770  of  the 
Political  Code.  It  did  contain  a  provision 
that  the  assessor  might  retain  15  percent, 
of  all  amounts  collected  by  bim  for  poll 
taxes,  and  it  is  claimed  that  by  reason  of 
this  provision  the  act  was  unconstitution- 


al and  void.  We  do  not  deem  it  necessary 
to  consider  the  question  whether  or  not 
the  legislature  has  the  constitutional  right 
to  authorize  the  retention  by  the  assessor 
of  any  portion  of  the  poll  taxes  collected 
by  him.  It  may  be  conceded,  and  still  sec- 
tiou  164  is  good,  so  far  as  it  affects  the 
compensation  of  officersother  thanassesu- 
ors. 

There  is  no  merit  In  the  contention  that 
the  provision  for  20  per  cent,  damages,  if 
enforced,  is  unconstitutional,  because  it 
deprives  a  defendant  of  property  without 
due  process  of  law.  It  is  no  more  obnox- 
ious to  such  a  criticism  than  the  provisions 
of  the  Code  relating  to  costs  and  damages 
in  cases  of  delinquent  taxes.  As  was  said 
by  Chief  Justice  Beatty  in  State  v.  Ha  Ba- 
ker, 11  Nev.  303,  in  speaking  of  an  act  pre- 
scribing an  additional  penalty  for  nonpay- 
ment of  taxes  in  certain  cases  after  suit: 
"We  think  the  penalty  is  to  be  regarded 
not  only  as  a  punishment  to  the  delin- 
quent, but  also  and  principally  as  a  com- 
pensation to  the  state  and  county  for  the 
delay  of  payment,  and  the  consequent 
derangement  of  their  finances. " 

The  contention  of  the  appellant  that  the 
money  was  paid  under"  authority  of  law" 
is  equally  unsound.  It  is  the  legislature, 
and  not  the  board  of  supervisors,  which 
is  charged  with  the  duty  of  flxine  the  com- 
pensation due  to  the  county  officer*,  and 
Miller  v.  Dunn,  72  Cal.  462,  14  Pac.  Rep.  27, 
is  not  in  point.  The  other  points  raised 
by  appellant,  viz.  that  the  subject-matter 
of  this  section  is  not  expressed  in  the  title 
of  the  county  government  act  as  required 
by  section  24,  art.  4,  of  the  constitution, 
and  that  the  act  is  not  uniform  in  its  op- 
eration, because  the  supervisors  of  certain 
counties  are  given  powers  not  given  to 
others,  do  not  require  notice. 

Judgment  affirmed. 

We  concur:  BEATTY,  C.  J.;  GAR- 
OUTTE,  J.;  DE  HAVEN,  J.;  FITZGER- 
ALD, J.;  HARRISON,  J. 


(97  Cal.  670) 

ESHLEMAN  v.  HENRIETTA  VINEYARD 
CO.  et  al.  (No.  18,096.) 

(Supreme  Court  of  California.  March  24, 1893.) 

Specific  Pbrfokmancb  —  Termination'  of  Con- 
tkaot— Tender  of  Performance  by  Vendor. 
In  a  suit  for  specific  performance,  it  ap- 

f »eared  that  plaintiff  agreed  to  purchase  the 
and  within  a  reasonable  time  after  defendant 
perfected  its  title  thereto;  that,  after  the  title 
was  perfected,  defendant  tendered  a  convey- 
ance, but  plaintiff  declined  to  accept,  for  rea- 
sons given,  which  did  not  relate  to  the  title; 
that  defendant  afterwards  conveyed  the  land 
to  another  party.  Held,  that  plaintiff  could  not 
recover,  as  his  refusal  to  accept  the  conveyance 
when  tendered  terminated  the  contract. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coun- 
ty;  M.  K.  Harris,  Judge. 

Action  by  I.  S.  Eshleman  against  the 
Henrietta  Vineyard  Company  and  others 
for  the  specific  performance  of  a  land  con- 
tract. Defendants  had.  judgment,  from 
which,  and  au  order  denying  a  new  trial, 
plaintiff  appeals.  Affirmed. 
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Edward  Lynch,  for  appellant.  W.  D. 
Tapper,  for  respondents. 

SEARLS,  C.  Appeal  Trora  a  final  Judg- 
ment  In  favor  of  defendants,  and  from  an 
order  denying  a  motion  for  a  new  trial. 
The  action  was  brought  to  enforce  the 
specific  performance  of  a  contract  for  the 
conveyance  of  land  based  upou  the  fol- 
lowing agreement:  "This  agreement, 
made  the  twenty-first  day  of  Janqary, 
1886,  between  the  Henrietta  Vineyard  Com- 
pany, a  corporation,  party  of  the  first 
part,  aud  I.  S.  Esbleman,  of  the  county  of 
Alameda,  state  of  California,  party  of  the 
second  part,  witnesseth:  Whereas,  the 
party  of  the  second  part  has  this  day  pur- 
chased certain  lands  of  the  party  of  the 
first  part,  situate  in  section  16,  township 
14  south,  range  21  east,  amounting  to 
about  one  hundred  acres;  and,  whereas, 
part  of  said  section  16,  to  wit,  the  south- 
east quarter  of  tbe  northwest  quarter  of 
said  section,  is  In  dispute;  that  Is  to  say, 
tbe  party  of  the  first  part  insists  that  he 
owns  said  Quarter  of  said  quarter  section, 
and  tbe  party  of  the  second  part  Is  in 
doubt:  Now,  therefore,  it  is  agreed  and 
understood  that  if  the  party  of  the  first 
part  is  the  owner  of  said  quarter  of  said 
quarter  section,  and  the  same  cao  be  dem- 
onstrated by  tbe  records  of  the  county 
of  Fresno,  state  of  California,  then  tbe  said 
party  of  thesecoud  part  hereby  covenants, 
promises,  aud  agrees  to  and  with  the  par- 
ty of  the  first  part  that  he,  the  said  party 
of  tbe  second  part,  will  purchase  said 
quarter  of  said  quarter  section,  and  the 
party  of  the  first  part  covenants  and 
agrees  that  he  will  sell  and  convey,  by 
good  and  sufficient  deed,  to  said  party  of 
tbe  second  part,  the  said  southeast  quar- 
ter of  said  northwest  quarter  of  section  16, 
comprising  about  forty  acres  of  land,  at 
and  for  the  price  of  941.06%  per  acre,  and 
that  be  will  accept  said  conveyance  when 
tendered  to  him  within  a  reasonable  time 
after  it  shall  be  ascertained  that  the  party 
of  the  first  part  is  the  owner  of  said  quar- 
ter of  said  quarter  section  of  la  ad.  In 
witness  whereof,  we  have  hereunto  set  our 
hands  and  seal  this  21st  day  of  January, 
18S6.  Henrietta  Vineyard  Co.  G.  H.  Mai- 
ter, Pres.  1. 8. Esnleman.  Witness:  Min- 
nie D.  Eahleman. "  The  theory  of  the  com- 
plaint is  that  at  tbe  date  of  tbe  foregoing 
agreement  the  corporation  defendant 
claimed  to  own  the  land  agreed  to  be  con- 
veyed, but  that  at  that  time,  and  for-  a 
long  time  subsequen  t  thereto,  several  other 
persons  also  claimed,  or  appeared  of  rec- 
ord to  claim,  Interests,  estates,  and  liens 
in  and  to  and  upon  said  land,  adversely 
to  tbe  corporation :  that  on  the  28th  day 
of  October,  1887,  tbe  corporation  could 
have  conveyed  tbe  land  free  and  clear  of 
Incumbrance,  and  offered  to  do  so;  that 
on  or  about  November  6, 1887,  plaintiff  ac- 
cepted the  offer  of  a  conveyance,  tendered 
the  price  agreed  to  be  paid,  aud  demanded 
a  deed;  that  on  the  25th  day  of  January, 
1888,  the  corporation  defendant  refused, 
and  has  since  refused,  to  convey  the  land. 
The  further  allegations  of  the  complaint 
are  mainly  ancillary  to  this  general  state- 
ment. The  answer  negatives  many  of  the 
allegations  of  the  complaint,  and  avers,  in 


substance,  that  as  early  as  February,  1886, 
it  was  able  and  willing  to  convey  the  land, 
by  good  title,  free  from  Incumbrance,  and 
thenceforth,  and  up  to  November  5, 1887, 
repeatedly  offered  to  convey,  but  that  the 
plaintiff  refused  to  accept  a  conveyance 
and  pay  for  the  land.  The  defendant  cor- 
poration admits  an  allegation  of  the  com- 
plaint, that  on  the  14th  of  November,  1887, 
it  conveyed  the  land  to  one  Karl  Sbeffler, 
but  denies  that  It  was  so  conveyed  to  de- 
feat plaintiff's  claim.  The  agreement  and 
evidence,  taken  together,  show  that  the 
corporation  defendant  had  previously  sold 
to  plaintiff  and  his  daughter  a  very  con- 
siderable tract  of  land,  In  which  tbe  40-acre 
tract  Involved  in  this  action  was  Included, 
but  which  was  not  conveyed  by  reason  of 
the  title  being  in  doubt.  Thereupon  the 
agreement  in  this  case  was  made.  In  sell- 
ing another  tract  of  lend  by  the  corpora- 
tion defendant  to  one  E.  R.  Holton,  a  mis- 
take had  been  made  in  the  deed,  and  tbla 
40  acres  described,  instead  of  the  land  ac- 
tually sold,  and  a  mortgage  had  been  given 
back  by  Holton.  containing  the  same 
mistaken  description.  This  mistake  was 
remedied  on  the  18th  of  February,  1886,  by 
a  reconveyance  of  the  land  in  question 
here;  and  on  tbe  same  day  satisfaction  of 
the  mortgage  by  the  corporation  defend- 
ant, by  its  president,  was  acknowledged 
on  the  margin  of  the  record  of  said  mort- 
gage. A  regular  release  of  the  same  mort- 
gage, dated  April  28,  1887,  was  recorded 
January  11,  1888. 

2.  Tbe  land  in  question  bad  also  been 
sold  for  taxes  levied  upon  an  assecsraent 
against  George  H.  Malter.  Individnally, 
(but  who  was  president  of  the  corpora- 
tion defendant,)  for  the  fiscal  year  1884 
and  1885,  and  the  tax  certificate  at  the 
date  of  the  agreement  was  held  by  one 
Henry  Horatman.  There  was  evidence 
tending  to  show  that  this  tax  matter, 
which  related  as  well  to  other  lands  sold 
to  plaintiff,  was  adjusted  about  the  time 
of  the  execution  of  the  agreement  of  Jan- 
uary 21, 1886,  but  in  what  precise  manner 
is  not  clear.  On  September  26,  1S83,  the 
sheriff  of  Fresno  county  levied  a  writ  of 
attachment  on  the  land  lu  question  in  an 
action  in  which  the  Llewellyn  Steam  Con- 
denser MauufacturingCompany  was  plain- 
tiff, and  George  H.  Malter  et  al.,  copart- 
ners under  the  name  of  Malter,  Lind  &Co., 
were  defendants,  which  attachment  was 
not  released  until  November  22, 1888.  The 
cause  was  tried  by  tbe  court  without  the 
intervention  of  a  Jury.  The  findings  were 
in  favor  of  tbe  defendants. 

It  is  objected  that  tbe  evidence  Is  insuffi- 
cient to  support  tbe  third  finding  of  the 
court,  which  is  in  tbe  following  language: 
"That  on  tbe  21st  day  of  January.  1886, 
said  corporation  was  the  owner  of  tbe 
land  described  In  said  agreement."  If  by 
this  finding  the  court  meant  to  say  that 
on  that  day  the  coporatlon  wos  vested 
with  the  legal  tltle.it  Is  not  technically 
correct.  The  title  on  that  day.  and  until 
February  18, 1886,  stood  In  Holton,  under 
the  deed  to  him,  in  which,  by  mistake, 
the  tract  of  land  in  question  was  described. 
Instead  of  that  which  had  actually  been 
sold  to  I  'm.  On  the  last-named  day  It 
was  conveyed  by  Holton  to  tbe  corpora- 
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tlon,  aa  hereinbefore  stated,  and  at  the 
lame  time  the  Hoi  ton  mortgage  was  sat- 
isfied on  the  margin  of  tbe  record.  There 
was  Also  evidence  tending  to  show  that 
tbe  UorBtman  tax  lien,  which  covered 
other  land  purchased  by  plaintiff  from  the 
corporation  defendant,  was  cleared  op, 
and  the  tax  certificate  assigned  to  plain- 
tiff, or  a  deed  given  to  him  by  Horstmau, 
at  or  about  the  date  of  the  execution  of 
tbe  agreement.  Tbe  levy  of  tbe  attach- 
ment against  Matter,  Li  nil  ft  Co.  upon 
this  land,  tbe  title  to  which  was  In  tbe 
corporation,  created  no  cloud  upon  the 
title.   The  levy  of  an  attachment  against 

A.  upon  tbe  land  of  B.  gives  no  lieu  there- 
on, and  creates  no  cloud  upon  tbe  title  of 

B.  Plxley  v.  Huggins,  15  Cal.  185.  When 
a  deed  from  the  corporation  defendant 
was  tendered  to  the  plaintiff  by  the  wit- 
ness McPlke,  it  appears  that  he  made  no 
objections  on  tbe  score  of  title,  but  de- 
clined to  accept  the  deed  upon  tbe  ground 
that  the  land  was  "bog wallow  land,  and 
that  he  would  not  take  It.  Had  made 
up  his  mind  that  be  bad  land  enough 
down  there, "etc.  Similar  expressions  are 
shown  to  have  been  used  when,  at  a  later 
period,  tbe  witness  Ashdown  tendered  the 
deed  to  plaintiff.  Indeed,  it  is  apparent 
from  plaintiff's  own  testimony  that  he  did 
not,  at  the  date  of  the  contract,  want  tbe 
land  in  question,  and  only  agreed  to  take 
ft  on  a  compromise,  and  to  have  peace. 
As  tbe  title  to  tbe  land  was  perfected  be- 
fore a  tender  of  tbe  deed  was  made,  it  is 
not  regarded  as  Important  that  It  was  at 
a  date  later  than  that  mentioned  In  the 
finding.  Tbe  right  to  have  the  title  when 
he  received  tbe  deed  was  the  substance  of 
what  be  could  claim.  We  may,  however, 
admit  that  the  earlier  effortB  of  the  corpo- 
ration defendant  to  convey  the  property 
to  plaintiff  were  futile, by  reason  of  defects 
In  the  title  which  would  have  prevented 
a  complete  title  vesting  In  the  latter.  It 
Is  admitted  in  the  complaint  that  on  tbe 
28th  day  of  October,  1887,  tbe  corporation 
defendant  was  the  owner  of  tbe  land,  and 
was  able  and  could  have  freed  it  from  all 
adverse  claims,  and  could  have  conveyed 
It  free  from  incumbrance,  and  that  at  said 
date  It  notified  plaintiff  that  it  was  ready 
and  willing  to  do  so,  etc.  The  complaint 
then  proceeds  to  aver  that  within  a  rea- 
sonable time  thereafter,  to  wit,  on  or 
about  November  5,  1887,  plaintiff  offered 
to  perform,  and  demanded  a  deed,  etc. 
Tbe  finding  of  tbe  court  negatives  tbe  offer 
of  performs iice  on  tbe  part  of  plaintiff, 
and  is  supported  by  evidence.  This  seems 
conclusive  of  tbe  whole  case.  In  this 
view,  the  sufficiency  of  the  evldenco  to 
epuport  the  finding  that  plaintiff's  cause 
of  action  was  barred  by  the  statute  of 
limitations  need  not  be  discussed.  A  find- 
ing upon  the  offer  of  plaintiff  made  Janu- 
ary 25, 18«8,  to  take  the  land,  and  pay  for 
it,  was  immaterial.  Having  been  request- 
ed to  do  so  In  October,  18X7,  and  having 
neglected  so  to  do,  the  defendant  bad  a 
right  to  consider  the  contract  terminated. 
That  it  did  so  consider  is  evidenced  by 
Its  conveyance  of  the  land  to  another  on 
tbe  14th  day  of  November,  1887,  for  the 
purpose  of  raising  money  thereon. 


The  rulings  of  tbe  court  on  the  admis- 
sion and  rejection  of  evidence  are  not  of 
sufficient  importance  to  vary  the  result, 
and,  as  the  Judgment  and  order  must  be 
affirmed,  what  might  be  said  as  to  tbe 
rulings  is  not  important.  It  is  only  where 
a  new  trial  is  granted  that  tbe  views  of 
this  court  upon  questions  of  law,  of  no 
general  interest  to  the  profession,  become 
Important,  as  serving  to  guide  tbe  lower 
court  in  a  retrial  of  the  cause.  Tbe 
judgment  and  order  appealed  from  should 
be  affirmed. 

Weconcur:  BELCH BR..C.;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(97  Cal.  568) 

DOUGHERTY  et  si  v.  MILES  et  aL  <Na> 
19.029.) 

(Supreme  Court  of  California.  March  18, 1898.) 

Adverbs  Possession. 
In  an  action  to  quiet  title,  it  appeared 
that  X  died,  seized  of  the  land  in  disoute,  la 
1857.  and  hla  administrator  conveyed  the  land 
to  R..  under  whom  defendants  held,  though  nei- 
ther R.  nor  defendants  ever  occupied  the  land. 
Plaintiffs  were  administrators  of  a  brother  of 
the  original  owner,  who  took  possession  of  the 
land  in  1800,  and  for  nearly  20  years  before 
the  suit  claimed  the  whole  tract,  paid  the  taxes, 
and  occupied  a  part  of  the  tract,  on  which  he 
lived,  without  interference  by  defendants  or 
their  ancestor.  Bdd,  that  plaintiffs  hnd  ac- 
quired a  title  to  the  whole  tract  by  prescription. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county ;  E.  S.  Torrance, 
Judge. 

Dougherty  and  another,  administrators 
of  Edward  Hayes, deceased,  against  Mary 
C.  Miles  and  others,  to  quiet  title  to  a  cer- 
tain tract  of  land.  There  was  judgment 
for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Works,  Gibson  ft  Titus  and  S.  W.  ft  E. 
B.  Holladay,  for  appellants.  McNealy, 
Trippett  ft  Neule,  for  respondents. 

McFARLAND,  J.  This  is  an  action  to 
quiet  title  to  a  certain  tract  of  land,  de- 
scribed in  the  complaint  by  metes  and 
bounds,  and  generally  called  the  "Hayes 
Ranch.  Judgment  went  for  plaintiffs, 
and  defendants  appeal  from  tbe  judgment, 
and  from  an  order  denying  a  new  trial. 
The  action  was  commenced  by  Edward 
Hayes,  who  died  during  Its  pendeucy,  and 
It  was  prosecuted  to  judgment  by  his  ad- 
ministrators. Both  partlesclaim  through 
John  Hayes,  who  died  Intestate,  and 
seised  of  the  land  In  contest,  ou  May  20, 
1857.  His  next  of  kin  and  only  heirs  were 
two  brothers, — Edward,  who  commenced 
this  action,  and  Robert  Hayes;  and  Ed- 
ward acquired  the  title  and  interest  of 
Robert  in  tbe  estate.  At  the  time  of  the 
death  of  John,  thetwo  surviving  brothers, 
Edward  and  Robert,  lived  in  New  Bruns- 
wick. A  few  days  after  the  death  of  said 
John  Hayes,  one  Gltchell  was  appointed 
special  administrator  o:  bis  estate,  and 
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sold  the  personal  property  for  $696.41. 
Afterwards  be  applied  for  letters  of  gen- 
eral administration;  and  on  August  3, 
1857,  the  probate  court  made  an  order 
that  such  letters  issue  to  him  upon  his  giv- 
ing a  bond  in  a  certain  named  sum.  There 
is  no  evidence  that  he  ever  gave  any  bond, 
or  that  said  general  letters  were  ever  is- 
sued to  biro.  Neither  is  there  any  evi- 
dence that  he  ever  made  application  to  sell 
the  real  property  of  the  estate,  other  than 
the  recital  of  the  court  hereinafter  men- 
tinned.  No  bond  or  letters  of  administra- 
tion or  application  to  sell  said  property 
were  among  the  papers  on  file,  nor  was 
there  any  evidence  that  eitherof  them  was 
ever  in  existence.  But  on  November  23, 
1857,  the  court  made  an  order  that  the 
said  real  property  be  sold,  and  the  order 
recited  that  there  had  been  due  publication 
of  an  application  for  such  sale,  and  de- 
clared that  the  sale  of  the  real  property 
of  the  estate  was  necessary.  Gitchell  re- 
turned that,  pursuant  to  said  order,  he 
had  sold  the  Hayes  ranch  to  George  R. 
Ringgold  for  $975.  On  December  28, 1857, 
the  court  approved  the  sale  to  Ringgold. 
On  August  27, 1858,  Gitchell  made  a  deed 
of  the  Hayes  ranch  to  Lucius  B.  Northrop, 
which  recited  that  Northrop  was  the  bid- 
der at  tbe  sale.  Afterwards,  on  Januury 
14, 1859,  Northrop  made  a  conveyance  of 
said  ranch  to  said  George  R.  Ringgold. 
Defendants  and  appellants  claim  title 
through  the  above  proceedings  as  heirs  and 
representatives  of  said  Ringgold,  who  died 
before  the  commencement  of  this  action. 
Neither  Ringgold  nor  either  of  tbe  defend- 
ants, nor  auy  grantee  or  representative  of 
Ringgold,  was  ever  In  possession  of  any 
part  of  the  land.  About  1860  Edward 
Hayes  came  to  California  to  look  after 
the  estate.  He  found  that  Gitchell  had 
sold,  or  attempted  to  sell,  all  the  proper- 
ty; and,  upon  demand  for  settlement, 
Gitchell  paid  him  $173,  and  no  more.  Ed- 
ward then  sued  him,  averring  that  be  was 
administrator,  (whether  special  or  gen- 
eral, not  stated,)  and  that  he  had  fraudu- 
lently, and  without  authority  of  law, sold 
all  the  property,  real  and  personal,  and 
appropriated  the  proceeds  to  his  own  use. 
Gitchell  answered,  denying  that  he  was 
general  administrator,  and  also  denying 
some  of  the  other  averments.  Judgment 
was  rendered  against  Gitchell  for  some- 
thing over  $3,000;  and,  the  court  having 
found  fraud,  he  was  imprisoned,  but  was 
released  because  Edward  did  not  advance 
the  cost  of  imprisonment.  No  part  of  tbe 
Judgment  was  paid. 

We  have  briefly  recited  the  foregoing 
facts  because  they  seem  to  be  necessary  to 
an  understanding  of  the  case;  but  we  do 
not  deem  it  necessary  to  determine  tbe 
many  questions  discussed  by  counsel  as 
to  the  validity  of  the  probatesale,— wheth- 
er Edward  was  estopped  by  his  judgment 
against  Gitchell ;  what  should  be  presumed 
from  the  recitals  of  the  order  of  sale,  and 
from  the  lapse  of  a  long  period  of  time; 
whether  the  sale  authorized  a  deed  tb 
Northrop;  the  effect  of  the  discbarge  of 
Gitchell  from  imprisonment,  etc.  Waiv- 
iug  all  of  these  questions,  we  will  assume, 
for  tbe  purposes  of  this  decision,  that  the 


snlecould  not  beattacked  after  three  years 
from  its  date,  under  section  190  of  tbe  pro- 
bate act.  Wood,  Dig.  p.  410;  Harlan  v. 
Peck.  33  Cal.  515;  Reed  v.  Ring,  93  Cal.  108, 
28  Pac.  Rep.  851.  But  we  think  it  clear 
that,  astound  by  thecourt,  Edward  Hayes, 
at  the  time  of  the  commencement  of  the 
action,  had  acquired  a  title  to  the  land  in 
contest  by  prescription.  As  before  stated, 
the  alleged  probate  sale  was  made  in  1857; 
and  neither  Ringgold  nor  any  of  his  suc- 
cessors ever  took  possession  of  any  part 
of  the  land  in  contest,  although  30  years 
elapsed  before  tbe  commencement  of  this 
action,  and  although  Edward  Hayes,  for 
nearly  20  years  of  the  time,  was  in  the  ac- 
tual possession  of  part  of  the  land,  and 
claiming  the  whole.  The  land  being  unoc- 
cupied, Edward  entered  npon  it  in  1870, 
and  inclosed  and  cultivated  about  five 
acres,  and  built  a  small  house,  and  lived 
In  it,  claiming  the  whole  tract.  In  1872  he 
filed  a  petition  for  letters  of  administra- 
tion of  the  estate  of  John  Hayes,  in  which 
he  stated  that  Gitchell  had  died,  leaving 
theestate  finally  unadmlnistered.  He  was 
regularly  appointed  general  administra- 
tor, and  duly  qualified  as  such ;  and  such 
proceedings  were  regularly  had  that  in 
1876  tbe  administration  was  closed,  and 
there  was  a  final  decree  of  distribution  dis- 
tributing the  land  to  said  Edward.  After 
1876,  for  some  years,  he  did  not  live  per- 
sonally on  the  land,  but  was  represented 
by  others.  Afterwards  he  made  it  his  per- 
manent home,  and  in  1886  or  18S7  he  built 
a  new  house  on  the  land,  costing  about 
$4,000,  and  lived  in  it  until  his  death.  He 
always  claimed  the  whole  tract,  which 
was  well  known  as  the  "Hayes  Ranch" 
or  "Farm,"  and  paid  all  taxes  on  it  from 
at  least  1872;  and  no  protest  was  made  by 
any  representative  of  Ringgold.  There 
was  no  interference  with  Edward's  pos- 
session, nor  any  attempt  by  any  other 
person  to  take  possession  of  any  part  of 
tbe  ranch.  Upon  tbe  foregoing  facts,  we 
think  that  tbe  adverse  possession  of  Ed- 
ward Hayes  extended  to  the  boundaries 
of  tbe  Hayes  ranch,  as  held  by  his  an- 
cestor John  Hayes,  and  described  In  the 
decree  of  distribution. 

There  is  one  alleged  error  in  ruling  to  be 
noticed.  The  complaint,  after  describing 
the  land  In  contest  by  metes  and  bounds, 
has  these  words:  "As  per  map  made  by 
Chas.  H.  Poole,  July  5, 1S53,  and  on  file  in 
tbe  office  of  the  trustees."  Appellants 
offered  this  map  in  evidence,  and  respond- 
ents objected  to  it,  so  far  as  it  was  offered 
for  the  purpose  of  Identifying  the  land  sold 
by  Gitchell  as  administrator,  and  of  add- 
ing to  or  aiding  in  the  description  of  the 
land  sought  to  be  described  in  the  order  of 
sale  under  which  Gitchell  acted.  The  ob- 
jection was  sustained,  but  the  map. was 
"admitted  for  all  other  purposes."  Thin 
ruling  is  entirely  immaterial,  for  there  was 
no  real  question  about  the  identity  of  the 
ranch  sold  under  the  probate  order.  We 
assume  that  it  was  the  tract  of  land  de- 
scribed in  the  complaint,  and  which  had 
been  distributed  to  Edward  Hayes.  It 
was  a  piece  of  land  well  known  since  be- 
fore the  death  of  John  Hayes  as  the 
"Hayes  Ranch."  There  was  also  an  ex- 
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ceptlon  to  a  ruling  about  the  testimony 
of  the  witness  Dougherty,  to  which  tiie 
foregoing  remarks  apply.  We  see  no  rea- 
son lor  disturbing  tbe  judgment.  Judg- 
ment and  order  affirmed. 

We  concur:  FITZGERALD,  J.;  DE 
HAVEN,  J. 


(97  Cal.  572) 

SHIPMAN  v.  FORBES  et  at.    (No.  15,094.) 
(Supreme  Court  of  California.  March  21, 1803.) 
Btkeet  Assessments — Warrant — Date. 

1.  St.  1872,  p.  813,  §  10,  which  requires  a 
date  to  be  affixed  to  the  warrant  issued  by  the 
superintendent  of  streets  of  the  county  of  San 
Francisco  authorizing  the  collection  of  street 
assessments  by  the  contractor  doing  the  work, 
is  not  complied  with  by  simply  affixing  the 
year;  and  a  warrant  so  insufficiently  dated 
cannot  serve  as  the  foundation  of  legal  pro- 
ceedings for  the  collection  of  the  assessment, 
since  section  11  requires  the  contractor  to  re- 
turn the  warrants  to  the  superintendent  "with- 
in 10  days  after  its  date"  to  preserve  the  lien 
of  the  assessment,  and  section  13  prohibits  an 
action  from  being  brought  on  the  assessment 
until  "after  the  period  or  15  days  from  the  day 
of  the  date  of  the  warrant." 

2.  The  fact  that  the  county  auditor,  on 
countersigning  the  warrant,  affixed  a  date  to 
his  signature,  does  not  cure  the  omission  of  the 
date  from  the  warrant,  since  the  auditor's 
function  is  limited  merely  to  approval,  and 
whatever  is  essential  to  the  issuance  and  valid- 
ity of  the  assessment  must  be  done  before  it 
reaches  him. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  Sau  Francisco; 
William  T.  Wallace,  Judge. 

Action  by  Sbipman  against  Forbes  and 
others  to  foreclose  tbe  Hen  of  a  street  as- 
sessment. From  a  judgment  in  defend- 
aDt's  favor,  plaintiff  appeals.  Affirmed. 

J.  M.  Wood, for  appellant.  Cope,  Boyd, 
Flfleld  &  Hoburg  and  Stanly,  Stoney  & 
Hayes,  for  respondents. 

HARRISON,  J.  Action  to  foreclose  a 
street  assessment  In  San  Francisco.  The 
plaintiff  offered  in  evidence  tbeoriginal  as- 
sessment, diagram,  warrant,  and  affi- 
davit of  demand  and  nonpayment,  to 
which  defendants  objected  upon  tbe 
ground  that  tbe  warrant  was  not  dated 
The  warrant  is  in  the  following  form: 
"By  virtue  hereof,  I,  C.  S.  Ruggles,  super- 
intendent of  public  streets,  highways,  and 
squares  of  the  city  and  county  of  San 
Francisco  and  state  of  California,  by  vir- 
tue of  the  authority  vested  In  me  as  suid 
superintendent  of  public  streets,  highways, 
and  squares,  do  authorise  and  empower 
Jms.  S.  Dyer,  his  agents  or  assigns,  to  de- 
mand and  receive  the  several  assessments 
upon  tbe  assessment  and  diagram  hereto 
attached,  and  this  shall  be  his  warrant  for 
tbe  same.  San  Francisco,  1885.  C.  S.  Rug- 
gles, Superintendent  of  Public  Streets, 
Highways,  and  Squares.  Countersigned 
by  Fleet  F.  Strother,  Auditor  of  the  City 
and  County  of  San  Francisco,  September 
7, 1888.  ■   The  court  excluded  the  evidence, 


and  rendered  Judgment  for  the  defendants, 
and  this  ruling  is  now  assigned  as  error. 

Section  10  of  the  act  of  1872,  (St.  1872,  p. 
813.)  under  which  the  proceedings  were 
had,  directs  the  superintendent  of  public 
streets,  highways,  and  squares  to  attach 
to  the  assessment  a  warrant,  which  shall 
be  signed  by  him  and  countersigned  by 
tbe  auditor,  and  prescribes  the  form  of  the 
warrant.  In  this  form,  after  giving  the 
body  of  tbe  warrant,  its  date  and  authen- 
tication are  prescribed  as  follows:  "San 
Francisco,  (date,)  eighteen  hundred  and 
 .  (Name  of  Superintendent,)  Super- 
intendent of  Public  Streets.  Highways  and 
Squares.  Countersigned  by  (Name  of 
Auditor,)  Auditor  of  the  City  and  County 
of  San  Francisco."  The  warrant  issued 
in  the  present  case  follows  the  prescribed 
form,  except  in  the  matter  of  Its  date. 
The  words  "San  Francisco,  1&S5,"  cannot 
be  considered  as  a  compliance  with  the 
statutory  requirement  that  the  warrant 
be  dated.  Other  portions  of  tbe  statute 
show  that  tbe  "date"  which  the  warrant 
is  to  contain  includes  tbe  month  and  tbe 
day  of  the  month  as  well  as  the  year. 
Section  11  requires  the  contractor  to  re- 
turn the  warrant  to  the  superintendent  of 
streets  "  within  ten  days  after  its  date, "in 
order  to  preserve  the  Hen  of  the  assess- 
ment; and  by  section  13  an  action  upon 
the  assessment  cannot  be  brought  until 
"  after  the  period  of  fifteen  days  from  the 
day  of  the  date  of  the  warrant."  Tbe 
form  prescribed  by  the  statute  makes  the 
date  as  much  a  part  or  tbe  warrant  as  it 
does  the  signature  of  the  officer,  and  In 
matters  of  this  character,  in  which  the 
property  of  a  citizen  is  to  be  taken  In  invl- 
tum,  It  cannot  be  said  that  any  require- 
ment of  tbe  statute  is  to  be  disregarded. 
Every  requisite  having  the  semblance  of 
benefit  to  the  owner  must  be  complied 
with,  and,  where  the  form  of  a  statutory 
proceeding  is  prescribed,  its  observance  be- 
comes essential  to  the  validity  of  the  pro- 
ceedings. Smith  v.  Davis,  30  Cal.  537; 
Taylor  v.  Donner,  31  Cal.  483;  Hewes  v. 
Reis,  40  Cal.  263;  Grimm  v.  O'Connell,  54 
Cal.  522.  It  is  conceded  on  tbe  part  of  the 
appellant  that  these  words  did  not  amount 
to  the  dating  of  the  warrant,  but  it  is  con- 
tended by  him  that  when  the  auditor 
countersigned  the  warrant  over  the  date 
of  September  7,  1888,  the  warrant  itself 
took  that  date,  and  therefore  was  dated. 
The  function  of  the  auditor,  however,  be- 
ing merely  that  of  approval,  and  limited 
to  countersigning  the  warrant,  is  not 
called  in  to  exercise  until  after  the  warrant 
has  been  completed.  Whatever  is  essen- 
tial to  the  Issuance  and  validity  of  the 
warrant  must  be  done  before  it  reaches 
the  auditor,  and  no  act  of  his  can  supply 
any  defect,  or  cure  any  Irregularity  in  the 
prior  proceedings.  Tho  position  of  the 
date,  September  7, 18K8,  after  the  counter- 
signing by  the  auditor,  shows  that  it  was 
a  part  of  his  act,  and  not  a  part  of  the 
warrant  Itself. 

The  judgment  aud  order  are  affirmed. 

We  concur:  GAROUTTE,  J.;  PAT- 
ERSON,  J. 
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(97  CM.  604) 

WHITE  t.  WHITE.  (No.  15,043.) 

(Supreme  Court  of  California.   March  24, 1898.) 

Divorce— Payment  of  Costs— Order  Author- 
izing MOKTOAOE. 

A  decree  of  divorce  having  been  rendered 
in  favor  of  the  wife,  a  referee  was  appointed 
to  take  testimony,  and  report  on  the  character 
and  value  of  the  husband's  property,  preliminary 
to  final  judgment ;  the  decree  requiring  the  lat- 
ter to  pay  referee's  costs  and  expenses.  The 
referee  having  petitioned  for  an  order  direct- 
ing the  husband  to  pay  a  certain  sum  into 
court  to  be  used  for  payment  of  such  costs  and 
expenses,  the  wife  objected  to  the  court  grant- 
ing the  husband  permission  to  mortgage  his 
property  to  secure  money  to  comply  with  such 
order.  The  evidence  was  conflicting  as  to 
whether  he  could  procure  the  money  from  any 
other  source,  and  the  court  granted  an  order 
authorizing  such  mortgage,  and  set  aside  the 
injunction  and  lis  pendens  in -the  case  to  that 
extent,  and  for  that  purpose,  alone.  Held,  that 
the  order  was  properly  issued. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Eugene  K.  Garber,  Judge. 

Action  by  George  E.  White  against 
Frankle  White.  From  an  order  authoriz- 
ing plaintiff  to  mortgage  his  property  to 
obtuln  funds  for  the  payment  of  referee's 
costs,  defendant  appeals.  Affirmed. 

Henry  E.  Highton,  H.  C.  McPike.  and  J. 
A.  Cooper,  for  appellant.  Barclay  Henley 
and  E.  D.  Wheeler,  (Henley,  MacSherry  & 
Herrmann,  of  counsel.)  for  respondent. 

GARODTTE.  J.  In  this  action  a  decree 
of  divorce  was  rendered  in  favor  of  appel- 
lant, and  H.  T.  Cress  well  was  appointed  a 
referee  by  the  court  to  take  testimony,  and 
report  thereon  as  to  the  character,  condi- 
tion, and  value  of  the  property  of  respond- 
ent, preliminary  to  a  rendition  of  final  judg- 
ment. The  decree  required  that  the  costs 
and  expenses  of  the  referee  should  be  paid 
by  respondent.  The  referee  filed  a  petition 
asking  the  court  to  make  an  order  direct- 
ing respondent  to  forth  with  pay  into  court 
the  sum  of  f 2.500,  to  be  used  in  the  pay- 
ment of  the  costs  and  expenses  of  such  ref- 
erence. The  appellant  In  this  proceeding 
appeared  at  the  hearing  of  the  said  peti- 
tion, joined  with  the  referee  in  asking  for 
the  order,  but  objected  to  the  court  grunt- 
ing respondent  permission  to  mortgage  his 
property  for  the  purpose  of  securing  the 
money  wherewith  to  comply  with  the  or- 
der; and  the  consideration  of  appellunt's 
objection  was  the  matter  of  contest  before 
the  court.  If  we  understand  appellant's 
affidavitH.it  was  contended  by  her  that 
respondent  was  able  to  procure  the  money 
from  other  sources,  but  the  affidavits  aud 
oral  evidence  placed  before  the  court  at  the 
hearing  are  sharply  conflicting  upon  this 
issue,  and  therefore  we  will  not  discuss  the 
evidence.  The  court  made  an  order  that 
respondent  be  allowed  to  mortgage  bis 
realty  for  the  purpose  of  securing  the 
money  upon  terms  to  be  approved  by  the 
court,  and  set  aside  the  Injunction  and  lis 
pendens  in  the  case  to  that  extent,  and 
for  that  purpose  alone.  The  order  of  the 
court  meets  with  our  entire  approval.  No 
final  decree  in  the  action  could  be  entered 
until  the  referee  made  bis  report.  The 


referee  could  not  make  his  report  until  the 
money  was  forthcoming  to  enable  him  to 
do  bis  work.  The  money  could  not  be  ad- 
vanced unless  a  mortgage  was  given  to 
obtain  it.  Hence  the  further  progress  of 
the  trial  was  completely  blocked  unless  the 
court  made  the  order  here  contested.  We 
see  no  reason  why  the  court  did  not  pos- 
sess the  power  to  make  the  order,  and.  if 
It  did  not  possess  such  power,  we  see  no 
reason  why  appellant  should  complain  of 
that  fact.  Let  the  order  be  affirmed. 

We  concur:  HARRISON,  J.;  DE  HA- 
VEN. J. 


W  OaL  610) 
EX-MISSION  LAND  &  WATER  CO.  V. 
FLASH  et  al.  (No.  14,731.) 

(Supreme  Court  of  California.  March  24,  1883.) 

Foreclosure— Judgment— Actios  to  Set  Aside 
—Fraudulent  Organisation  or  Corporation 
— Laches. 

L  Defendants,  having  a  contract  for  land 
at  $6  an  acre,  employed  agents  to  organize  a 
corporation  to  purchase  it  at  $25.  It  waa  rep- 
resented to  the  subscribers  for  stock  in  such 
corporation  that  the  contract  held  by  defendants 
was  for  the  purchase  of  the  land  at  $26  an 
acre,  the  lowest  price  at  which  it  could  be  ob- 
tained: and  it  was  concealed  from  them  that 
one  of  defendants,  a  large  subscriber  to  the 
corporation,  was  interested  in  the  contract,  and 
that  the  organizers  were  defendants'  agents. 
The  corporation  gave  a  mortgage  for  part  of 
the  price,  which  was  foreclosed,  defendants 
buying  in  the  land  and  obtaining  a  deficiency 
judgment.  Held,  in  an  action  to  set  aside  the 
foreclosure  decr.ee  and  the  judgment,  and  to 
cancel  the  notes  and  mortgage,  that  the  cor- 
poration was  the  proper  plaintiff,  rather  than 
the  individual  subscribers  to  stock. 

2.  In  such  case,  as  adequate  relief  neces- 
sarily embraced  the  cancellation  of  the  notes 
and  mortgage,  the  remedy  by  motion  to  set 
aside  the  foreclosure  and  for  leave  to  answer 
was  not  exclusive. 

3.  The  decree  of  foreclosure  waa  rendered 
April  5th,  the  stockholders  first  obtained-  notice 
of  the  fraud  June  5th.  and  the  action  was  be- 
gun in  December.  Held  that,  as  defendants 
were  in  control  of  the  corporation  till  the  last 
of  September,  and  the  delay  in  beginning  the 
action  had  not  prejudiced  defendants,  plaintiffs 
right  of  action  was  not  barred. 

4.  Code  Civil  Proc.  §  473,  limiting  the  time 
within  which  one  can  obtain  relief  from  a  judg- 
ment or  order  taken  against  him  through  his 
mistake,  inadvertence,  surprise,,  or  neglect,  has 
no  application  to  such  a  case. 

5.  The  fact  that  defendants  purchased  the 
land  before  they  put  themselves  in  a  position 
of  trust  towards  the  corporation  by  its  organiza- 
tion did  not  prevent  it  from  recovering  the 
secret  profits  made  by  them. 

6.  The  fact  that  rescission  of  the  sale  and 
restoration  of  the  land  to  defendants  was  a 
practicable  mode  of  relief  does  not  exclude 
the  relief  actually  sought. 

7.  That  the  decree  asked  for  by  plaintiff 
was  more  disadvantageous  to  defendants  than 
to  the  actual  organizers  of  the  corporation, 
who  had  received  cash  commissions  for  then- 
services,  does  not  affect  plaintiff's  right  to  such 
relief. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Diego 
county ;  George  Puterbaugh.  Judge. 

Action  by  Ex-Mission  Land  Sz  Water 
Company  aguinst  H.  L.  Flush  und  A.  D 
Childress  to  set  aside  a  decree  of  foreclo- 
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sure  and  a  judgment,  and  to  cancel  notes 
and  a  mortgage  on  which  the  decree  was 
baaed.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ants appeal.  Affirmed. 

Gibbon  &  Crelghton,  A.  W.  Hntton,  and 
Welboro,  Parker  &  Stevens,  for  appel- 
lants. Conkliu  &  Hughes,  Hunsaker, 
Britt  &  Goodrich,  J.  G.  Garrison,  and 
Chapman  &  Hendrick,  for  respondent. 

VANCLIEF,  C.  The  defendants,  having 
foreclosed  a  mortgage  on  the  land  of  the 
plaintiff,  purchased  the  land  at  the  fore- 
closure sale  for  a  sum  less  than  the  amount 
due  on  the  mortgage,  and  caused  a  judg- 
ment to  be  docketed  against  the  plaintiff 
for  the  deficiency.  The  plaintiff  brought 
this  action  to  set  aside  and  annul  the  de- 
cree of  foreclosure  and  the  judgment  for 
the  deficiency,  and  also  to  csncel  the  notes 
and  mortgage  on  which  the  decree  was 
founded,  oil  the  alleged  ground  of  fraud  in 
procuring  the  notes  and  mortgage.  The 
judgment  of  the  court  below  was  In  favor 
of  the  plaintiff,  grunting  all  the  relief 
prayed  for.  Defendants  appeal  from  the 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. 

The  facts,  as  found  by  the  court,  rele- 
vant to  the  questions  presented,  are  sub- 
stantially as  follows : 

In  March,  1887,  the  administrator  of 
the  estate  of  Augustine  Olvera  offered  for 
sale  at  public  auction  a  tract  of  land  sit- 
uate in  the  county  of  San  Diego,  contain- 
ing 4,500  acres,  pursuant  to  order  of  the 
superior  court  ol  the  county  of  Los  An- 
geles, in  which  said  estate  was  then  being 
administered.  One  Charles  H.  Forbes  re- 
quested the  defendants  to  join  him  in  the 
purchase  of  the  land,  and  to  furnish  the 
money  to  make  a  payment  of  10  per  cent, 
of  the  purchase  money  required  to  be 
paid  at  the  time  of  the  bid.  which  they 
did.  On  March  19, 1887,  Forbes  bid  In  the 
laud  at  the  price  of  $5.05  per  acre,  and 
paid  10  per  cent,  of  the  purchase  money, 
furnished  by  defendants,  amounting  to 
$2,272.50,  it  being  understood  that  Forbes, 
Flash,  and  Childress  should  be  equally  in- 
terested in  the  purchase.  On  April  15, 1887, 
the  sale  was  confirmed  by  the  court  as  a 
sale  to  Forbes  alone.  A  copy  of  the  or- 
der of  confirmation  was  delivered  to 
Forbes  on  April  15,  but  was  not  recorded 
In  San  Diego  county  until  June  6,1887.  In 
the  latter  part  of  April,  1887,  the  defend- 
ants and  Forbes  employed  H.T.D.  Wilson 
and  N.  D.  Coleman  to  sell  the  land,  and 
for  that  purpose  to  organize  a  corpora- 
tion to  make  the  purchase  from  the  estate 
of  Olvera,  at  the  price  of  $25  per  acre, 
amounting  to  $112,500,  for  which,  In  case 
of  such  sale,  Wilson  and  Coleman  were  to 
be  paid  a  commission  of  $5  per  acre, 
amounting  to  $22,500. 

On  May  8, 1887,  a  written  agreement  was 
signed  between  Forbes,  Flash,  and  Chil- 
dress of  the  first  part,  and  Wilson  of  the 
second  part,  witnessing  "that  the  said 
parties  of  the  first  part,  in  consideration 
of  the  covenants  and  agreements  on  the 
part  of  the  said  party  of  the  second  part 
hereinafter  contained,  agree  to  sell  and 
convey  unto  the  said  party  of  the  second 


part,  and  said  second  party  agree  to  buy, 
all  that  certain  lot  or  parcel  of  land,  situ- 
ate in  the  county  of  San  Diego  and  state 
of  California,  and  bounded  and  particu- 
larly described  as  follows,  to  wit:  'All 
that  portion  of  that  certain  rancho  situ- 
ated in  the  county  of  San  Diego,  state  of 
California,  known  as  the  "Rancho  Ex- 
Mission  of  San  Diego,**  described  as  fol- 
lows, •  *  containing  abuut  4,500 
acres,  for  the  sum  of  one  hundred  and 
twelve  thousand,  five  hundred  dollars, 
gold  coin  of  the  United  States;  and  the 
said  party  of  thesecond  part,  in  considera- 
tion of  the  premises,  agrees  to  pay  said 
sum  to  the  sold  parties  of  the  first  part, 
the  said  sum  of  $112,500  to  be  paid  as  fol- 
lows, to  wit,  $10,000  on  or  before  May  20, 
18S7,  $27,500  within  sixty  days,  $20,000 
within  six  months,  $20,000  within  twelve 
months,  $20,000  within  eighteen  months, 
$15,000  within  twenty-four  mouths.  De- 
ferred payments  to  be  secured  by  mort- 
gage on  Said  land,  and  to  bear  eight  per 
cent,  interest  per  annum  from  date.  The 
parties  of  the  first  part  agree  to  release 
land  under  above  agreement  at  the  rate 
of  fifty  dollars  per  acre  outside  of  town 
sites,  and  at  rate  of  one  hundred  and  fif- 
ty dollars  per  acre  In  town  sites.  And  the 
said  "party  of  the  second  part  agrees  to 
pay  all  state  and  county  taxes  or  assess- 
ments of  whatsoever  nature,  which  are  or 
may  become  due  on  the  premises  above 
described.  It  is  further  agreed  that  time 
is  of  the  essence  of  this  contract,  and  in 
the  event  of  a  failure  to  comply  with  the 
terms  hereof  by  the  said  party  of  the  sec- 
ond part  the  said  parties  of  the  first  part 
shall  be  released  from  all  obligations  In 
law  or  in  equity  to  convey  said  property, 
and  said  party  of  the  second  part  shall 
forfeit  all  right  thereto,  and  to  moneys 
heretofore  paid  under  this  contract,  and 
their  interest  in  or  to  said  moneys  orsaid 
property  shall  thereupon  immediately 
cease,  as  fully  as  if  said  moneys  had  never 
been  paid  or  this  agreement  entered  Into. 
And  the  said  parties  of  the  first  part,  on 
receiving  such  payment,  at  the  time  and  in 
the  manner  above  mentioned,  agree  to  ex- 
ecute and  deliver  to  the  said  party  of  the 
second  part,  or  to  his  assigns,  a  good 
and  sufficient  deed  of  grant,  bargain,  and 
sale.  And  It  Is  understood  that  the  stipu- 
lations aforesaid  are  to  apply  to  and  bind 
the  heirs,  executors,  administrators,  and 
assigns  of  the  respective  parties.  In  wit- 
ness whereof,  the  said  parties  to  these 
presents  have  hereunto  set  their  hands 
and  seals,  the  day  and  year  first  above 
written.  Chas.  H.  Forbes.  H.  L.  FlaHh. 
A.  D.  ChlldreRS.  Harvey  T.  D.  Wilson, 
per  N.  D.  Coleman. "  This  agreement  was 
prepared  by  Childress,  and  signed  by  Cole- 
man for  Wilson  during  Wilson's  absence; 
and  the  court  finds  that  it  was  a  sham, 
and  not  intended  to  be  binding  upon  ei- 
ther party. 

On  May  20,  1887,  the  following  agree- 
ment, called  the  "Subscription  Contract," 
(plaintiff's  Exhibit  A,)  was  drawn,  and 
subscribed  by  all  the  parties  thereto  at  or 
within  a  few  days  after  its  date:  "Los 
Angeles,  California,  May  20, 1887.  We,  the 
undersigned,  hereby  agree  to  pay  for  the 
proportion  of  property  hereinafter  de- 
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scribed  as  Is  set  opposite  our  signatures, 
accord  log  to  the  terms  stipulated  In  this 
writing.  We  agree  to  buy  forty-flve  hun- 
dred acres  of  land  In  San  Diego  county, 
lying  north  of  the  city  of  San  Diego  about 
six  miles,  to  wit :  'All  that  portion  of  that 
certain  rancho  situate  in  the  county  of 
San  Diego,  state  of  California,  known  as 
the  "Rancho  Ex-Mission  of  San  Diego, " 
described  as  follows,  to  wit,  *  *  *' 
containing  aboutforty-five  hundred  acres. 
For  the  foregoing  land  the  sum  of  one 
hundred  and  twelve  thousand  five  hun- 
dred dollars  in  legal  money  of  the  United 
States  is  to  be  paid  on  the  following  terms, 
—the  same  being  twenty-five  dollars  per 
acre:  Ten  thousand  dollars  down,  to  bind 
the  trade;  twenty-seven  thousand  five 
hundred  dollars  within  sixty  days,  with- 
out interest;  thirty -seven  thousand  five 
hundred  dollars  In  one  year;  and  the  bal- 
ance, thirty-seven  thousand  five  hundred 
dollars,  in  two  years,  from  date  of  pur- 
chase. Deferred  payments  to  be  secured 
by  mortgage  on  said  land,  and  to  bear 
eight  percent.  (8%)  interest  per  annum, 
from  date.  The  parties  buying  being 
guarantied  a  release  on  any  part  they  may 
sell,  upon  their  paying  for  the  part  so  re- 
leased at  the  rate  of  fifty  dollars  per  acre, 
outside  of  town  sites,  and  at  the  rate  of 
one  hundred  and  fifty  dollars  per  acre  In 
town  sites.  It  is  further  agreed  that  par- 
ties selling  shall  furnish  satisfactory  ab- 
stracts fifteen  days  prior  to  the  second 
payment,  (#27,500.00.)  and  that  the  ten 
thousand  dollars,  first  payment,  shall  re- 
main In  the  Childress  Safe-Deposit  Bank 
of  Los  Angeles,  Cal.,  in  trust,  until  said 
abstract  or  title  papers  are  presented.  C. 
E.  Mackey,  oue  tenth;  J.  H.  Outhwaite, 
per  N.  D.  Coleman,  one  tenth ;  A.  D.  Chil- 
dress, two  tenths;  P.  C.  Baker, one  tenth; 
J.  W.  Montgomery,  one  tenth;  Harvey 
T.  D.  Wilson,  one  tenth ;  Nicholas  D.  Cole- 
man,  one  tenth;  Flower,  Jones  &  Co.,  one 
tenth;  R.  A.  Thomas,  one  twentieth." 
La  Tourette,  who  took  one  twentieth,  did 
not  sign  this  contract,  but  authorized 
Coleman  to  take  that  share  for  him,  and 
there  is  no  question  that  he  was  a  party 
to  the  contract. 

On  May  26, 1887,  Forbes  and  the  defend- 
ants executed  to  Wilson  and  Coleman  the 
following  instrument:  "Los  Angeles, Cal., 
May  28,  1887.  Having  entered  into  an 
agreement  with  H.  T.  D.  Wilson  and  N.  D. 
Coleman,  of  Los  Angeles,  California,  for 
the  sale  of  a  certain  tract  of  land,  about 
forty-flve  hundred  acres,  lying  in  San 
Diego  county, California,  known  as  a  part 
of  lot  seventy  (70)  of  the  Ex-Mission  grant, 
for  the  sum  of  one  hundred  and  twelve 
thousand  five  hundred  dollars,  on  terms 
as  shown  by  a  bond  or  agreement  held 
by  them,  which  expires  on  May  21, 1887, 
we  hereby  set  forth  the  terms  of  the  com- 
mission we  obligate  ourselves  to  pay  to 
said  Coleman  and  said  Wilson.  We  agree 
they  shall  receive  the  sura  of  twenty-two 
thousand  five  hundred  dollars, as  follows: 
Out  of  the  first  ten  thousand  dollars  cash 
payment  that  shall  rfk  made  in  the  pur- 
chase of  said  land  said  Coleman  and  Wil- 
son shall  receive  three  thousand  dollars; 
ont  of  the  next  payment  of  twenty-seven 
thousand  five  hundred  dollars  they  shall 


receive  the  sum  of  seven  thousand  dollars. 
The  balance  of  said  commission  shall  be 
paid,  six  thousand  two  hundred  and  fifty 
dollars  in  one  year,  and  six  thousand  two 
hundred  and  fifty  dollars  In  two  years, 
from  date  of  sale,  with  8%  Interest  per  an- 
num from  date,  by  the  surrender  to  said 
parties  four  notes  of  thirty-one  hundred 
and  twenty-five  dollars  each,  signed  by 
the  company  purchasing,-  two  of  said 
notes  due  in  one  year,  and  two  of  said 
notes  to  be  due  in  two  years,  from  date  of 
purchase.  This  agreement,  however,  J» 
subject  to  the  consummation  of  sale  as  set 
forth  in  agreement  of  sale  made  thin  day. 
[Signed]  Cbas.  H.  Forbes.  H.  L.  Flash. 
A.  D.  Childress." 

On  the  4th  day  of  June,  1887,  according 
to  the  verbal  agreement  and  understand- 
ing of  all  the  parties  at  the  time  the  sub- 
scription agreement  of  May  20tb  was 
signed,  the  plaintiff  corporation  was  or- 
ganized with  a  capital  stock  of  $500,000, 
divided  into  500  shares,  450  of  which  were 
subscribed  for  as  follows:  R.A.Thomas, 
25;  J.  W.  Montgomery,  50;  C.  E.  Mackey, 
50;  J.  H.  Outhwaite,  50;  P.  C.  Baker,  50; 
A.  D.  Childress.  100;  N.  D.  Coleman,  50;  H. 
T.  D.  Wilson,  50;  and  J.  R.  La  Tourette, 
25.  Between  the  time  of  the  execution  of 
the  subscription  agreement  (May  20th) 
and  the  16th  day  of  July,  1887,  Thomas, 
La  Tourette,  Montgomery,  Mackey,  Outh- 
waite, Flower,  Jones  &  Co.,  and  Baker 
paid  to  the  defendant  Childress,  as  trus- 
tee, to  be  applied  to  the  purchase  of  the 
land  by  the  corporation,  the  sum  of  $26,- 
700,  about  one  fifth  part  of  which  had  been 
so  paid  before  the  organization  of  the  cor- 
poration. Out  of  the  money  so  paid  to 
him  by  the  persons  last  above  named, 
Childress,  on  July  16,  1887,  paid  to  the  ad- 
ministrator of  the  estate  of  01  vera  the 
balance  of  the  purchase  price  of  the  land 
($20,452.50)  and  caused  a  deed  for  the  land 
to  be  executed  by  the  administrator  to 
Forbes,  in  pursuance  of  the  order  confirm 
ing  the  sale.  After  making  this  payment 
there  remained  In  his  hands,  of  moneys 
paid  him  as  aforesaid  by  the  persons  last 
above  named.  $6,247.50.  Deducting  from 
this  the  10  per  cent,  originally  paid  by  de- 
fendants on  Forbes'  bid,  there  remained  In 
Childress'  hands  $3,975  after  paying  the 
whole  purchase  price  of  the  land. 

On  July  ldtb,  Flash  and  Childress  en- 
tered Into  a  written  agreement,  reciting 
their  several  relations  to  the  transactions 
above  stated,  and  agreeing,  among  other 
things,  that  Childress  should  act  as  trus- 
tee for  Flash  In  all  matters  pertaining  to 
the  land  transactions  until  all  the  pur- 
chase money  should  be  paid  by  the  corpo- 
ration ;  and  should  also  act  as  trustee  for 
the  corporation.  On  July  20th,  Forbes 
conveyed  the  lund  to  Childress,  as  trustee 
for  the  corporation,  and  on  the  same  day 
the  corporation  madelts  promissory  notes 
for  the  unpaid  balance  of  the  purchase 
money,  ($75,000.)  payable  in  one  and  two 
years,  to  "  A.  D.  Childress,  trustee,  or  or- 
der,"  with  interest  at  8  percent,  per  an- 
num;  and  to  secure  these  notes  the  corpo- 
ration on  the  same  day  executed  a  mort- 
gage on  the  land  to  "  A.  D.  Childress,  trus- 
tee." The  notes  were  antedated  to  May 
31st.  It  does  not  appear  on  the  face  of 
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the  mortgage  or  notes  for  whom  Child  reus 
was  trustee,  but  the  court  found  that  he 
held  the  notes  and  mortgage  for  himself 
and  Flash,  Forbes  havimr  theretofore  as- 
signed all  his  Interest  to  them.  On  Janu- 
ary 28, 1889,  on  his  own  motion,  Childress 
conveyed  the  legal  title  of  the  land  to  the 
corporation,  and  about  the  same  time  us- 
signed  the  notes  and  mortgage  to  Flash, 
but  to  the  extent  of  his  Interest  in  trust 
for  himself.  On  February  18, 1880,  Flash 
commenced  the  action  to  foreclose  the 
mortgage;  and  on  April  5, 1889,  a  decree 
of  foreclosure  was  entered  by  default  for 
the  sum  of  $88,875. Wl,  including  $2,500  for 
attorneys'  fees.  On  May  4, 1889,  the  mort- 
gaged land  was  sold  by  the  sheriff,  under 
the  decree  of  foreclosure,  to  Flash,  for  the 
sum  of  $31,500,  leaving  a  deficiency  of  $58,- 
126.14,  for  which  a  judgment  was  docketed 
in  favor  of  Flash  against  the  corporation. 
The  sheriff  executed  a  deed  to  Flash  No- 
vember 8,  1889. 

The  fraudulent  acts  by  which  the  cor- 
poration was  Induced  to  purchase  the 
land  and  to  execute  the  notes  and  mort- 
gage, as  found  by  the  court,  are  substan- 
tially as  follows:  That  the  defendants, 
by  their  agents,  Wilson  and  Coleman,  for 
the  purpose  of  Inducing  Mackey,  Mont- 
gomery, Thomas,  La  Tourette,  and  Flow- 
er, Jones  &  Co.  to  subscribe  the  agreement 
of  May  20th,  and  to  subscribe  for  stock  in 
the  corporation,  represented  to  them  that 
Forbes  and  Flash  held  a  contract  for  the 
purchase  of  4,500  acres  of  land  from  the  es- 
tate of  Olvera,  deceased,  at  the  price  of 
$25  per  acre,  which  price  was  the  lowest 
figures  for  which  the  land  could  be  pur- 
chased. That  those  who  would  subscribe 
the  agreement  of  May  20th  would  get  in 
"on  the  ground  floor  at  bed  rock  figures." 
That  a  corporation  was  to  be  immediate- 
ly formed  for  the  completion  of  the  pur- 
chase under  the  said  contract  held  by 
Forbes  and  Flash,  and,  upon  the  organ- 
isation of  the  corporation,  shares  of  the 
capital  stock  would  be  Issued  to  the  sub- 
scribers of  the  agreement  in  proportion  to 
their  subscription ;  and  that  all  such  rep- 
resentations were  willfully  false,  except 
that  Forbes  and  Flash  held  a  contract  for 
the  purchase  of  the  land.  That  defend- 
ants, by  their  said  agents,  fraudulently 
concealed  from  the  subscribers  last  above 
named  that  the  contract  price  of  said  land 
was  only  $5.05  per  acre,  and  also  concealed 
the  facts  that  Childress  was  Interested 
with  Forbes  and  Flasti  in  said  contract 
of  purchase  from  tbeestate  of  Olvera,  that 
Forbes  and  Flash  were  interested  with 
Childress  in  his  subscription  to  the  agree- 
ment of  May  20th.  and  that  Wilson  and 
Coleman  were  agents  of  defendants  and 
Forbes  to  make  the  sale  to  the  corpora- 
tion, for  which  they  were  to  be  paid  a 
commission.  That,  although  the  sub- 
scriber Outhwaite  was  informed  by  Cole- 
man that  Childress  was  interested  with 
Forbes  and  Flash  in  the  contract  to  pur- 
chase the  land  from  the  estate  of  Olvera 
at  $5.05  per  acre,  defendants,  by  their  said 
agents,  fraudulently  concealed  from  him 
the  facts  that  Wilson  and  Coleman  were 
agents  for  the  real  sellers,  and  were  to  be 
paid  said  commission ;  nnd  falsely  repre- 
sented to  him  that  he  was  being  admitted 


to  the  company  on  an  equal  footing  with 
all  other  members  thereof.  While  no  ex- 
press misrepresentations  were  made  to 
the  subscriber  Baker,  defendants  fraudu- 
lently concealed  from  hhn  the  facts  that 
Childress  was  interested  with  Forbes  and 
Flash,  as  a  seller  of  the  land  to  the  corpo- 
ration, and  that  Wilson  and  Coleman 
were  agents  of  defendants,  and  as  such 
were  to  be  paid  said  commission.  That 
each  of  the  above-named  subscribers,  to 
wit,  Mackey,  Montgomery,  Thomas,  La 
Tourette,  Flower,  Jones  &  Co.,  Outh- 
waite, and  Baker,  believed  all  the  false 
representations  made  to  him,  and  none  of 
them  had  any  notice  of  the  facts  concealed 
as  aforesaid,  nor  of  the  falsity  of  said  rep- 
resentations, until  long  after  the  foreclo- 
sure sale;  and  that  by  reason  of  said  false 
representations  and  concealment  of  facts 
each  of  them  was  induced  to  subscribe  the 
agreement  of  May  20th,  and  to  Join  in  the 
organization  of  the  corporation.  That 
the  directors  of  the  corporation  were  five 
in  number,  and  from  the  organization  of 
the  corporation  until  September  28, 1889, 
consisted  of  Childress,  Wilson,  Coleman, 
Thomas,  and  Mackey,  and  during  all  that 
psriod  the  corporation  was  under  the  con- 
trol of  Childress,  Wilson,  and  Coleman, 
who,  with  notice  of  all  the  aforesaid  fraud- 
ulent acts  and  concealments,  willfully  and 
fraudulently  permitted  said  judgment  of 
foreclosure  to  be  taken  by  default.  This 
action  was  commenced  on  December  17, 
1889,  one  mouth  and  nine  days  after  the 
execution  of  the  sheriff's  deed  to  Flash. 

1.  Counsel  for  appellants  contend  that 
the  findings  of  fact  show  no  cause  of  ac- 
tion in  favor  of  plaintiff,  for  the  reason 
that  the  frauds  found  were  committed,  not 
against  the  corporation,  but  only  against 
the  individual  subscribers  to  the  agree- 
ment of  May  2*\  1X87,  who,  by  virtue  of 
that  agreement,  became  the  purchasers  of 
the  land,  and  subsequently  conveyed  It  to 
the  plaintiff,  but  did  not  assign  to  the 
plaintiff  their  rights  of  action  for  fraud  in 
the  sale  of  the  land  to  them.  1  think  coun- 
sel are  mistaken  in  contending  that  the 
agreement  of  May  20th  is  a  contract  of 
purchase  in  any  proper  sense  of  the  term. 
No  party  to  It  purports  to  be  seller  or 
agrees  to  sell.  All  are  represented  as 
agreeing  with  each  other  to  purchase  the 
land,  but  from  whom  they  propose  to  pur- 
chase Is  not  expressed  or  implied  in  the 
written  agreement.  The  agreement  as 
written  Imposes  no  obligation  upon  the 
owner  of  the  land  in  favor  of  the  subscrib- 
ers, nor  upon  the  subscribers  in  favor  of 
such  owner.  From  other  evidence  than 
the  subscription  agreement,  however,  the 
court  found  that  it  was  never  the  Inten- 
tion of  the  subscribers,  or  any  of  them,  to 
purchase  the  land,  but  merely  to  take 
stock  in  a  corporation  thereafter  to  be 
organized  by  the  subscribers,  which  should 
purchase  the  land  from  the  estate  of  Ol- 
vera, or  complete  a  purchase  thereof  un- 
der the  con  tract  held  by  Forbes  and  Flash, 
such  stock  to  be  Issued  to  them  In  propor- 
tion to  their  subscription,  it  being  an  ex- 
pressed and  well-understood  condition  of 
their  subscriptions  that  such  corporation 
should  be  organized  to  make  the  purchase. 
Childress,  who  represented  Flash, demand- 
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ed  this  condition,  as  be  would  not  person- 
ally sign  the  notes  and  mortgage  for  the 
deferred  payments.  Nor  would  Thomas 
subscribe  without  this  condition.  All  the 
subscribers  were  Informed  by  Wilson  and 
Coleman,  before  they  subscribed,  that  a 
corporation  would  Immediately  be  organ- 
ized to  make  the  purchase  of  the  land,  and 
that  they  would  receive  shares  of  the  capi- 
tal stock  for  their  subscriptions.  Indeed, 
their  subscriptions  were  Intended  to  he, 
and  were,  substantially,  subscriptions  for 
stock  of  the  corporation,  though  more 
formally  repeated  on  June  4th,  when  the 
corporation  came  to  be  organized.  At 
the  time  the  corporation  was  organized, 
Childress,  Flash,  and  Forbes  were  still  the 
owners  of  the  contract  to  purchase  from 
the  administrator  of  the  estate  of  Olvera, 
made  in  the  name  of  Forbes;  and  two 
days  thereafter  (June  5th)  Forbes,  who 
was  not  then  known,  except  to  defend- 
ants and  their  ageuls,  to  be  Interested  In 
the  transaction,  recorded  the  order  of  the 
probate  court  confirming  the  administra- 
tor's sale  to  him.  On  July  16th  the  admin- 
istrator's deed  was  executed  to  Forbes, 
for  the  use  of  Childress,  Flash,  and  himself. 
On  July  20th  the  purchase  of  the  land  by 
the  corporation,  ostensibly  from  Forbes, 
but  really  from  Childress,  Forbes,  and 
Flash,  was  consummated  by  a  convey- 
ance from  Forbes  to  Childress,  trustee  for 
the  corporation,  in  consideration  of  $37.- 
500  in  casii,  and  the  notes  of  the  corpora- 
tion then  made  to  Flash,  as  trustee  for 
Forbes,  Flanh,  and  Childress,  for  f 75.000, 
secured  by  the  mortgage  of  the  corpora- 
tion, as  above  stated.  The  $37,000  cash 
paid  was  the  money  of  the  corporation, 
theretofore  advanced  by  the  subscribers, 
as  aforesaid,  through  Childress,  their  trus- 
tee, in  payment  for  their  stock  in  the  cor- 
poration. Such  having  been  the  real  na- 
ture of  the  transactions,  dressed  in  gauzy 
disguise,  uo  doubt  the  corporation  pur- 
chased Immediately  from  the  defendants 
and  Forbes.  That  the  defendants  so  un- 
derstood It  is  further  evinced  by  the  agree- 
ment between  them  of  July  19,  1887,  and 
the  letter  of  Childress  to  the  corporation 
dated  January  5,  1880. 

The  defendants,  by  their  agents,  Wilson 
and  Coleman,  and  otherwise,  were  evi- 
dently promoters  of  the  corporation  to 
purchase  their  own  property.  A  "pro- 
moter of  a  corporation  "  is  defined  by  Mr. 
Morawitz  (section  545)  to  be  "a  person 
who,  by  bis  active  endeavors,  assists  in 
procuring  the  formation  of  a  company 
and  thesubscriptlon  of  its  shares.  •  •  * 
The  word  'promoter'  has  no  technical 
legal  meaning,  end  applies  to  any  person 
who  takes  an  active  part  in  inducing  the 
formation  of  a  company,  whether  be  after- 
wards becomes  connected  with  the  com- 
pany or  not."  The  definition  given  in 
Cook,  Stock,  Stockh.  &  Corp.  Law,  (sec- 
tion 651.)  is  as  follows:  "A  promoter  Is  one 
who  brings  about  the  incorporation  and 
organization  of  a  corporation.  He  brings 
together  the  persons  who  become  interest- 
ed in  the  enterprise,  aids  in  procuring  sub- 
scriptions, and  sets  in  motion  the  machin- 
ery which  looks  to  the  formation  of  a  corpo- 
ration A  promoter  is  considered  in  law  as 
occupy  ing  a  fiduciary  rela  tiousbip  to  wards 


the  corporation. "  "The  subscriptions  of 
the  shareholders  are  made  upon  the  trust 
that  the  promoters  are  men  of  rectitude 
and  business  sagacity,  who  will  use  their 
knowledge  aud  exercise  their  control  over 
the  enterprise  for  the  benefit  of  the  com- 
pany. *  •  •  Justice  demands  that  the 
promoters  of  a  company  should  not  abuse 
the  confidence  placed  in  them  by  the  sub- 
scribers for,  shares,  or  derive  any  unjust 
advautage  through  their  control  over  the 
organization  or  management  of  the  com- 
pany." Mor.  Corp.  §545.  Again,  at  sec- 
tion 546,  the  same  author  says:  "Accord- 
ingly it  has  been  held  that,  if  persons 
start  a  company,  and  induce  others  to  hud- 
scribe  for  shares  for  the  purpose  of  selling 

{iroperty  to  the  company  when  organ- 
Bed,  they  must  faithfully  disclose  all  facts 
relating  to  the  property  which  would  in- 
fluence those  who  form  the  company  in 
deciding  upon  the  judiciousness  of  the  pur- 
chase. Jf  the  promoters  are  guilty  of 
any  misrepresentation  of  facts  or  suppres- 
sion of  truth  in  relation  to  the  character 
and  value  of  the  property,  or  their  per- 
sonal interest  in  the  proposed  sale,  the 
company  will  be  entitled  to  set  aside  the 
transaction,  or  recover  compensation  for 
any  loss  wbch  it  has  suffered. "  The  ubove 
quotations  are  well  supported  by  author- 
ity, the  principal  and  lending  case  being 
that  of  Phosphate  Co.  v.  Erianger,  5  Ch. 
1)1  v.  73,  affirmed  by  the  house  of  lords  in 
1878,  8  App.  Cas.  1218,  a  synopsis  of  which 
Is  given  iu  Mor.  Corp.  at  section  291. 
See,  also,  In  re  British  Seamless  Paper 
Box  Co.,  17  Ch.  Div.  471;  Phosphate  Sew- 
ace  Co.  v.  Hnrtmont,  5  Ch.  Div.  394;  Mc- 
Elnenny's  Appeal, 61  Pa. St. 188;  Simons  v. 
Vulcan  ().  &  M.  Co.,  Id.  202;  Getty 
v.  Devlin,  54  N.  T.  403;  Mining  Co.  v. 
Spoouer,  74  Wis.  307,  42  N.  W.  Rep.  259,  17 
Amer.  St.  Rep.  149,  with  notes.  It  there- 
fore appears  that  the  corporation  was  the 
party  directly  injured  by  the  fraud,  and 
was  the  proper  party  to  bring  this  action. 

2.  While  admitting  that  Wilson  and 
Coleman  were  promoters  of  the  corpora- 
tion, counsel  for  appellants  contend  that 
the  finding  that  they  were  authorized  by 
the  detendants  to  promote  the  corpora- 
tion is  not  justified  by  the  evidence.  That 
Wilson  and  Coleman  were  the  authorized 
agents  of  defendants  and  Forbes  to  sell 
the  land,  and  were  to  be  paid  a  large  com- 
mission for  their  services,  there  is  no 
doubt.  The  agreement  of  May  20th  as  to 
the  amount  and  manner  of  payment  of 
their  commission  would  be  nonsense  on 
any  other  supposition.  A  large  portion 
of  the  commission  ($12,500)  was  to  be  paid 
in  notes  of  "the  company  purchasing," 
which  notes  were  understood  to  be  the 
notes  of  an  incorporated  company,  and 
not  the  notes  of  the  persons  who  sub- 
scribed the  agreement  of  May  20th ;  since 
Childress,  who  subscribed  that  agreement 
for  himself  and  Flash,  had  made  it  a  con- 
dition of  his  subscription  that  he  was  not 
individually  to  sign  notes  for  the  deferred 
payments  of  the  purchuse  money;  but 
that  a  corporation  should  be  formed  to 
purchase  the  land  and  to  make  the  notes 
for  the  purchase  money.  The  reason  he 
assigned  tor  this  was  that,  being  a  banker, 
his  credit  might  be  injured  by-signing  such 
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notes  individually.  The  evidence  certainly 
tends  to  prove  tbat  the  promotion  of  the 
corporation  wan  an  essential  part  of  the 
scheme  designed  by  and  for  the  benefit  of 
all  the  conspirators,  Including  the  defend- 
ants, and  that  Wilson  and  Coleman  were 
authorised  to  execute  the  scheme.  Chil- 
dress, for  himself  and  Flash,  subscribed  for 
one  fifth  of  the  capital  stock  of  the  con- 
templated corporation  two  weeks  In  ad- 
vance of  its  organization.  If  the  author- 
ity of  Wilson  and  Coleman  to  sell  to  the 
particular  corporation  to  be  promoted  by 
them  for  the  benefit  of  defendants  did  not 
imply  authority  from  the  defendants  to 
promote  the  corporation,  it  had  sufficient 
tendency,  in  connection  with  other  evi- 
dence, to  prove  it,  to  jnstiry  the  finding  of 
such  authority  by  the  court.  Undtrtbis 
head  counsel  also  contend  that  the  agree- 
ment of  May  8,  1887,  was  a  contract  of 
sale  of  the  land  from  Forbes,  Flash,  and 
Childress  to  Wilson,  but  the  finding  of  the 
court  that  it  was  not  is  fully  Justified  by 
the  evidence.  Coleman  testified  tbat 
when  It  was  presented  to  him  by  Chil- 
dress, in  the  absence  of  Wilson,  be  pro* 
tested  against  signing  It  for  Wilson,  for 
the  reason  that  be  had  no  specific  author- 
ity to  do  so;  and  that  he  would  not  have 
signed  Wilson's  name  if  he  bad.  not  un- 
derstood that  it  would  not  be  enforced 
against  Wilson.  Wilson  testified  that  he 
was  dissatisfied  with  it,  and  withdrew  It. 
Besides,  it  is  Inconsistent  with  the  agree- 
ment of  May  26,  1887,  in  regard  to  the  com- 
mission to  be  paid  to  Wilson  and  Coleman. 
It  was  evidently  prepared  by  Childress  for 
the  purpose  of  concealing  bis  Interest  as  a 
seller  to  the  contemplated  corporation. 
Again,  counsel  have  made  extracts  from 
the  findings  and  complaint  In  which  the 
subscribers  of  the  agreement  of  May  20, 
1887,  are  carelessly  designated  as  "  pur- 
chasers but,  read  In  connection  with 
their  context,  these  expressions  cannot  be 
understood  to  mean  tbat  the  subscribers 
of  the  agreement  of  May  20th  purchased 
the  land,  except  In  the  sense  tbat  their 
purchase  of  capital  stock  of  the  corpora- 
tion gave  them  an  iuterest  in  the  land  pur- 
chased by  the  corporation. 

Appellants  have  specified  more  than  20 
particulars  in  which  they  claim  that  the 
findings  are  not  justified  by  the  evidence, 
none  of  which  are  material,  except  such 
as  relate  to  the  agency  of  Wilson  and  Cole- 
mnn.  and  to  the  contract  of  May  8, 1887, 
which  have  been  answered.  If  the  evi- 
dence justifies  the  finding  that  In  promot- 
ing the  corporation  Wilson  and  Coleman 
represented  thedefendants  as  well  as  them- 
selves, and  the  finding  that  the  alleged 
agreement  of  May  8th  was  a  Bbam.  tben 
the  finding  of  all  other  facts  herein  stated 
are  fully  justified. 

8.  There  Is  nothing  worthy  of  special 
consideration  In  the  points  to  the  effect 
that  the  court  erred  in  admitting  evidence 
objected  to  by  defendants'  counsel,  except 
to  say  that  Wilson  and  Coleman,  having 
represented  the  defendants  in  promoting 
the  corporation,  what  tbey  said  to  induce 
subscriptions  to  the  agreement  of  May  20th 
was  competent  evidence  against  their  co- 
conspirators. 

4.  Appellants  contend  tbat  the  plaintiff 


Is  barred  by  Its  own  laches,  especially  In 
that  It  neglected  to  move  the  court  In 
which  the  foreclosure  was  had  to  set  aside 
the  judgment  of  foreclosure  within  six 
months  after  its  rendition,  upon  which  mo- 
tion, it  is  claimed,  the  plaintiff  could  have 
obtained  all  tbe  relief  to  which  it  is  entitled 
in  this  action.  But  I  think  this  point  is 
not  maintainable,  even  on  the  facts  as 
claimed  by  appellants,  vis.  that  the  de- 
frauded stockholders  had  general  notice  of 
the  fraud  on  June 5, 1889,— one  month  after 
the  foreclosure  sale,— and  within  tbe  month 
of  .Inne  consulted  a  lawyer  as  to  their 
rights  and  remedies,  and  thence  had  more 
than  four  months  within  which  to  make 
their  motion  under  section  473,  Code  Civil 
Proc,  to  set  aside  tbe  judgment.  While 
it  may  be  true  tbat  tbey  had  notice  on 
June5tb  that  they  had  been  defrauded, 
and  generally  of  the  mode  and  means  by 
which  tbe  fraud  had  been  perpetrated,  yet 
it  does  not  appear  tbat  they  were  tben 
sufficiently  Informed  as  to  tbe  particulars, 
nor  as  to  the  evldeuce  by  which  tbe  fraud 
might  be  proved  In  a  court  of  Justice.  As 
yet  few,  if  any,  of  them,  knew  how  many 
of  the  stockholders  had  participated  in  the 
fraud,  or  where  to  apply  for  reliable  In- 
formation. Three  of  them  resided  in  Los 
Angeles  and  three  In  San  Diego,  and  it 
necessarily  required  considerable  time  to 
bring  about  unanimity  and  concert  of  ac- 
tion. It  does  not  appear  when  they  were 
first  advised  that  tbecorporatlon  was  tbe 
proper  party  to  sue,  but  it  must  have  been 
after  they  were  so  advised  that  tbey  de- 
termined to  get  control  of  the  corporation 
at  tbe  next  ensuing  annual  stockholders' 
meeting,  to  be  held  September  28,  1889,  by 
electing  a  new  board  of  directors.  There 
was  no  reasonable  prospect  of  their  get- 
ting control  of  tbe  corporation  before  the 
regular  annual  meeting  by  means  of  a 
called  special  meeting  of  the  stockholders 
under  section  310  of  the  Civil  Code,  since 
no  director  could  have  been  oustedatsncb 
special  meeting  except  by  a  vote  of  the 
stockholders  owning  two  thirds  of  the 
capital  stock,  and  the  fraudulent  stock- 
holders held  four  tenths  of  the  stock.  In 
answer  to  this,  counsel  for  appellants  say 
Wilson  would  have  voted  with  the  inno- 
cent stockholders,  but  this  is  only  an  infer- 
ence of  counsel,  drawn  from  tbe  facts  that 
Wilson  consulted  with  plaintiff's  counsel 
in  the  latter  part  of  June,  and  testified  on 
the  trial  to  thefactsconstituting  the  fraud. 
It  does  not  appear  when  Wilson  first  fully 
disclosed  to  tbe  Innocent  stockholders  the 
facts  to  which  be  testified  on  tbe  trial; 
and,  admitting  tbat  he  did  so  In  tbe  latter 
part  of  June,  1889,  It  does  not  follow  that 
the  Innocent  stockholders  could  then  have 
relied  upon  bis  voting  with  them  to  oust 
from  tbe  office  of  director  bis  co-conspira- 
tors in  the  fraud.  At  the  annual  meeting 
of  September  28, 1889,  a  new  board  of  di- 
rectors was  elected,  constituted  of  Thomas, 
Montgomery,  Mackey,  La  Tourette,  and 
Wilson, — tbe  first  four  of  whom  were  of 
the  victimized  stockholders;  and  on  the 
same  day  the  new  board  adopted  a  resolu- 
tion authorizing  and  directing  the  com- 
mencement of  this  actlou,  which  wascom- 
raenced  two  months  and  nineteen  days 
thereafter.   The  new  board  of  directors 
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was  elected  only  seven  days  oefore  the  ex- 
piration of  the  six  months,  within  which 
it  Is  contended  a  motion  to  set  aside  the 
judgment  of  foreclosure  must  have  been 
made  uuder  section  473  of  Code  Civil  Proc. 

But  a  more  conclusive  answer  to  appel- 
lants'contention  as  totheslx-munths  limi- 
tation is  that  none  of  the  grounds  upon 
which  a  party  may  be  relieved  from  a  Judg- 
ment under  section  473,  Code  Civil  Proc, 
appear  to  have  existed  in  this  cnse.  Tbe 
judgment  was  not  taken  against  the  cor- 
poration through  its  "mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,"  but 
through  the  fraud  of  its  directors,  in  aid 
of  tbe  original  fraud  by  which  the  notes 
and  mortgage  were  procured.  Having 
notice  of  tbe  original  fraud  constituting  a 
meritorious  defense  to  the  foreclosure  ac- 
tion, a  majority  of  tbedirectors — Childress, 
Wilson,  and  Coleman— purposely,  willfully, 
and  fraudulently  permitted  the  judgment 
to  be  taken  by  default.  There  was  no  mis- 
take, no  inadvertence,  no  surprise,  and  no 
excusable  neglect.  Therefore,  conceding 
as  I  do,  that  the  judgment  and  default 
might  have  been  set  aside,  and  leave  to 
answer  obtained  on  motion,  on  tbeground 
of  fraud,  Independently  of  section  473  of 
Code  Civil  Proc.,  yet  such  motion  was  not 
subject  to  tbe  six-months  limitation  pre- 
scribed by  that  section  of  tbe  Code.  Nor 
was  the  remedy  by  motion,  on  the  ground 
of  fraud,  exclusive  of  tbe  remedy  by  regu- 
lar suit  in  equity,  unless  it  was  perfectly 
adequate.  Baker  v.  O'Rlordan,  65  Cal. 
368,4  Pac.  Rep.  232.  The  only  relief  to 
which  tbe  corporation  would  have  been 
entitled  on  such  motion  was  the  setting 
aside  of  the  judgment  and  default  with 
leave  to  answer,  which  would  have  been 
but  one  step,  clrcuitously  leading  to  tbe 
same  equitable  relief  which  has  been  di- 
rectly obtained  by  this  suit.  The  very 
next  step  must  have  been  the  commence- 
ment of  a  distinct  suit  in  equity,  which, 
though  called  a  cross  Buit,  commenced  by 
a  cross  complaint,  would  have  been  In  fact 
and  substance  the  same  as  this  suit;  and 
I  am  unnble  to  perceive  why,  on  the  score 
of  equitable  jurisdiction,  such  cross  suit 
would  have  been  less  objectionable  than 
this  suit.  Should  it  be  claimed  that  the 
corporation  might  have  obtained  com- 
plete and  adequate  relief  in  the  foreclosure 
suit  by  simpleanswer  without  a  cross  com- 
plaint, the  answer  Is  that  adequate  and 
complete  relief  embraced  the  cancellation 
of  the  notes  and  mortgage,  and  possibly 
more,  which  Is  affirmative  equitable  relief 
that  could  not  have  been  obtained  with- 
out a  cross  complalut  in  the  foreclosure 
suit,  or  a  separate  suit  in  equity. 

It  only  remains,  under  this  head,  to  con- 
sider the  effect  of  the  delay  of  the  com- 
mencement of  this  action  independently  of 
the  six-months  limitation  prescribed  by 
section  473,  Code  Civil  Proc.  Was  such  de- 
lay, under  the  circumstances  of  the  case, 
sufficient  to  bar  the  remedy?  The  mere 
lapse  of  time  less  than  thestatutory  period 
of  limitation  will  not  bar  an  action  for 
equitable  relief  unless  the  delay,  under  the 
circumstances,  has  been  such  as  to  justify 
the  presumption  that  tbe  defendant  may 
have  been  prejudiced  thereby.  The  bar  of 
an  equitable  remedy  In  such  cases  is  not 


imposed  upon  the  plaintiff  as  a  penalty  for 
his  negligence,  but  is  intended  merely  to 
protect  tbe  defendant  from  such  conse- 
quences of  the  delay  as  may  be  prejudicial 
to  bis  rights.  In  the  Case  of  tbe  New 
Sombrero  Phosphate  Co.,  supra.  It  was 
contended  that  the  remedy  was  barred  by 
laches  of  the  complainant,  similar  to  such 
as  claimed  In  this  case,  but  the  delay  was 
held  to  be  Insufficient.  Speaking  to  this 
point.  Lord  Penzance  said :  "The  nearest 
approach  to  a  definition  of  the  equitable 
doctrine  upon  this  bead'  which  is  to  be 
found  amongst  the  cases  cited  is  thestate- 
ment  made  In  the  case  of  Petroleum  Co.  v. 
Burd,  L.  R.  5  P.  C.  221.  Delay  is  there  said 
to  be 'material  where  It  Would  be  practi- 
cally unjust  to  give  a  remedy,  either  be- 
cause the  party  has  by  his  conduct  done 
that  which  might  fairly  be  regarded  as 
equivalent  to  a  waiver  of  it,  or  where,  by 
bis  couduct  and  neglect,  he  has,  though 
perhaps  not  waiving  that  remedy, yet  put 
tbe  other  party  in  a  situation  in  which  it 
would  not  be  reasonable  to  place  him  if 
the  remedy  were  to  be  afterwards  asserted.' 
*  *  •  It  conduces,  I  think,  to  clearness 
and  to  the  exclusion  of  a  certain  vague- 
ness which  is  apt  to  bang  about  tbls  doc- 
trine of  delay  as  a  bar  to  relief  to  keep 
these  two  different  aspects  of  it  separate 
and  distinct  when  the  consequences  of  de- 
lay come  to  be  considered  In  connection 
with  the-  circumstances  of  an  individual 
case. " 

Nothing  of  the  facts  or  circumstances  of 
this  case  indicates  acquiescence  of  the  de- 
frauded stockholders  in  the  wrongs  com- 
plained of  or  a  waiver  of  their  rights.  Nor 
was  the  situation  of  the  defendants  or  the 
condition  of  the  property  so  changed  dur- 
ing or  in  consequence  of  the  delay  as  to 
cause  tbe  judgment  rendered  against  them 
to  be  more  onerous  than  it  should  have 
been  if  tbe  action  had  been  commenced  in 
J une  instead  of  December,  1889.  Nor  can 
the  presumption  be  indulged  thatevidence 
which  would  have  been  beneficial  to  de- 
fendants might  have  been  lost  in  conse- 
quence of  the  delay,  since  all  persons  who 
participated  in.  or  appear  to  have  had  any 
knowledge  of,  the  transactions,  were  liv- 
ing and  testified  at  the  trial;  and  all  docu- 
ments claimed  to  be  material  for  the  de- 
fense were  produced.  Another  important 
circumstance  in  this  connection  Is  that  dur- 
iug  the  first  six  months  after  tbe  rendition 
of  tbe  judgment  the  plaintiff  corporation 
was  under  tbe  control  of  the  defendants 
and  their .  associates  in  tbe  fraud,  and 
therefore,  to  say  the  least,  it  would  seem 
unjust  that  they  should  be  beard  to  com- 
plain of  laches  of  the  plaintiff  during  that 
period,  or  of  delay  on  tbe  part  of  the  de- 
frauded stockholders  in  ousting  them  from 
tbe  position  of  trust  which  they  had  taken 
and  held  for  the  purposes  of  promoting  the 
fraud  and  obstructing  any  remedy  there- 
for. Considering  all  the  facts  and  circum- 
stances, I  think  It  does  not  appear  that 
the  trial  court  erred  in  holding  thesuitnot 
barred  by  laches  of  the  plaintiff. 

5.  Counsel  for  appellants  further  contend 
"that  the  findings  do  not  support  the 
judgment,  for  the  reason  that  Childress 
and  Flash  bought  the  land  for  themselves 
and  on  their  own  account  before  the  cor- 
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potation  was  formed  or  any  steps  taken 
towards  its  formation. "  It  Is  not  claimed, 
however,  that  for  this  reason  there  was 
no  fraud,  nor  that  the  corporation  was 
not  entitled  to  some  species  of  relief,  but 
only  that  "the  remedy  allowed  by  the 
court — 'secret  profits'— Is  inapplicable, be- 
cause Childress  and  Flash,  even  conceding 
ibem  to  have  been  promoters  of  the  cor- 
poration from  the  time  the  first  steps  were 
taken  towards  its  formation,  were  not 
promoters  at  the  time  of  the  original 
purchase  from  the  01  vera  estate."  Coun- 
sel say  under  this  bead:  "The  point  Is 
this:  Conceding  misrepresentations  as  to 
the  price  paid  the  Olvera  estate,  as  well 
as  concealment  of  Childress'  ownership, 
and  tbat  these  things  were  fraudulent  and 
actionable,  still,  inasmuch  as  there  was 
no  agency  when  defendants  and  Forbes 
bought  from  the  Olvera  estate,  the  recov- 
ery of  'secret  profits'  was  not  authorised 
or  appropriate  relief."  By  this  I  under- 
stood counsel  to  mean  that  there  was  no 
confidential  or  fiduciary  relation  between 
the  defendants  and  the  corporation  in 
respect  to  the  contract  of  purchase  from 
the  estate  at  the  time  it  was  made.  Con- 
ceding this,  it  Is  found  by  the  court,  and 
for  tbe  purpose  of  this  point  is  admitted 
by  counsel,  that  the  defendants  after- 
wards placed  themselves  in  a  fiduciary  re- 
lation to  the  corporation  by  promoting  it; 
and  while  In  tbat  relation,  by  means  of 
the  fraudulent  representations  and  con- 
cealments found,  Induced  the  corporation 
to  purchase  their  land,  whereby  they 
made  "secret  profits"  exceeding  $75,000. 
Admitting,  for  tbe  sake  of  argument,  that 
the  relief  granted  (the  canceling  of  the 
notes  and  mortgage)  was  equivalent  to 
a  recovery  of  secret  profits  fraudulently 
made, in  what  respect  is  the  relief  inappro* 
prlate?  Surely  it  does  no  injustice  to  de- 
fendants, since  it  appears  that  tbeamount 
recovered  is  nearly  $4,000  less  than  their 
cash  profits,  besides  one  fifth  of  the  stock 
of  the  corporation,  wblcn  they  still  retain, 
for  which  they  paid  nothing.  Their  co- 
conspirators, Wilson  and  Coleman,  also 
retain  one  fifth  of  the  stock  which  Is  a  part 
of  tbe  fraudulent  profits,  while  the  de- 
frauded stockholders  have  only  three  fifths 
of  tbe  stock  tor  the  $37,500  paid  by  tbem. 
Assuming  that  tbe  price  for  which  the 
land  sold  at  the  foreclosure  sale  ($31,500) 
was  equal  to  its  value,  and  tbat  the  cor- 
poration bas  no  other  property  than  the 
land,  tbe  innocent  stockholders  have  lost 
$18,600  by  the  transaction,  while  the  de- 
fendants and  their  co-conspirators  have 
gained  $12,600,  notwithstanding  the  relief 
granted  to  the  corporation.  These  re- 
snlts  may  be  accounted  for  by  the  facts  (1) 
that  tbe  relief  granted  to  the  corporation 
was-  not  equivalent  to  a  recovery  of  all 
the  fraudulent  profits;  and  (2)  tbat  the  re- 
lief granted  to  the  corporation  necessarily 
operated  in  favor  of  ail  the  stockholders 
equally.  Yet  It  does  not  follow  from  these 
results  that  the  corporation  was  not  enti- 
tled to  tbe  relief  granted;  nor  that  it  was 
not  entitled  to  all  the  fraudulent  profits. 
An  objection  to  tbe  recovery  of  secret 
fraudulent  profits,  similar  to  tbeobjection 
under  consideration,  was  answered  In  the 
case  of  Getty  v.  Devlin,  54  N.  Y.  412.  In 


tbat  case  the  subscribers  to  a  paper 
agreed  jointly,  and  for  their  mutual  bene- 
fit, to  purchase  certain  lands  for  a  speci- 
fied price.  The  court  said:  "No  one  of 
the  subscribers  could,  after  this,  purchase 
the  lands  for  a  less  price,  and  compel  his 
associates  to  allow  bira  more  than  he 
paid.  His  purchase  would  inure  to  the 
heneflt  of  all  the  subscribers.  That  this 
is  so  Is  so  thoroughly  settled,  both  upon 
principle  and  authority,  that  it  will  not 
be  disputed.  •  *  *  If  this  be  so  as  to 
a  purchase  made  after  the  subscriptions 
are  written,  why  should  not  the  same 
rule  be  applied  to  a  purchase  madebefore? 
The  wrong  and  breach  of  faith  is  just  as 
great,  and  every  reason  and  authority 
showing  tbat  the  rule  should  be  applied 
in  one  case  would  show  that  it  should  be 
applied  in  tbe  other.  Bentley  v.  Craven, 
18  Beav.  75,  is  an  authority  quite  in 
point."  I  think  this  is  a  satisfactory  an- 
swer to  appellants'  point,  grounded  on  tbe 
fact  that  defendants  pnrchused  the  land 
from  tbe  estate  of  Olvera  before  the  date 
of  tbe  subscription  agreement  of  May  20th. 

It  is  suggested  that  just  and  appropriate 
relief  could  have  been  granted  only  by  a 
rescission  uf  the  sale  and  restoration  of 
the  land  to  the  defendants,  as  in  the  Som- 
brero Case,  supra.  Conceding  that  such 
•rescission  would  have  been  a  practicable 
mode  of  relief,  I  do  not  think  it  exclusive 
of  any  other  appropriate  mode  by  which 
a  court  of  equity  might  have  given  appro- 
priate relief,  doing  no  injustice  to  the  de- 
fendants. But  it  does  not  appear  tbat 
such  rescission  and  restoration  of  the  par- 
ties to  their  original  status  were  practica- 
ble, or  desired  by  the  defendants;  nor  does 
it  appear  that  it  would  have  been  less  on- 
erous upon  tbe  defendants,  as  above 
shown.  Tbe  land  should  not  have  been 
restored  to  defendants  unless  they  were 
able  to  refund  all  the  money  which  they 
and  their  associates  in  tbe  fraud  had 
wrongfully  obtained  from  the  corporation, 
and  caused  It  to  expend,  with  interest, 
which  must  bave  amounted  to  more  than 
$40,000.  Were  tbedefendantssolvent  Inde- 
pendently of  tbe  land?  If  not,  could  $40,- 
000  bave  been  realised  from  the  land? 
These,  and  perhaps  other,  difficult  ques- 
tions must  have  been  solved  beforeitcould 
have  been  determined  whether  rescission 
was  the  proper  or  even  practicable  mode 
of  relief.  Had  the  defendants  requested 
tbat  mode,  and  tendered  payment  of  the 
requisite  sum  of  money  in  tbecourtbelow, 
tbcy  would  be  in  a  more  favorable  posi- 
tion to  advocate  this  point  here. 

6.  The  point  is  made  tbat  the  effect  of 
the  decree  is  more  favorable  to  Wilson  and 
Coleman  than  to  defendants,  since  they 
retain  both  their  stock  in  the  corporation 
and  their  large  commissions.  In  answer 
to  this  It  is  enough  to  say  tbat  it  is  a 
matter  that  does  not  concern  the  corpo- 
ration. It  concerns  only  the  defendants 
and  their  co-conspirators  In  the  fraud,  and 
must  be  adjusted,  if  at  all,  among  them- 
selves. As  before  remarked,  tbe  relief 
granted  to  tbe  corporation  is  equally  fa- 
vorable to  all  the  stockholders.  The 
grievances  of  individual  stockholders,  suf- 
fered from  the  wrongs  of  other  stockhold- 
ers, could  not  bave  been  redressed  in  this 
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action.  I  think  the  Judgment  and  order 
should  be  affirmed. 

We  concur:  BELCHER, C;  SEARLS.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  tbe  judgment  and 
order  are  affirmed. 


BECK  t.  RAVENNA  MILLING  CO. 
(Supreme  Court  of  Washington.    Jan.  24, 
1883.) 

Capacity  or  Plocbiso  Mill  —  Evidence  to  As- 
cbrtain — Conclusiveness. 

1.  On  an  issue  as  to  the  capacity  of  a  flour- 
ing mill,  evidence  that  the  contract  for  its  erec- 
tion providing  that  it  should  "have  an  easy  ca- 

Kacity  of  150  barrels  of  flour  per  run  of  24 
ours,  and  on  trial  test  of  6  hours  to  make  200 
barrels,"  is  not  conclusive  evidence  that  the 
mill  did  not  have  a  capacity  of  "200  barrels 
daily." 

2.  Evidence  by  an  employe  in  such  mill 
that  the  foreman  had  ordered  him  to  clear  the 
hopper  for  a  6-hour  test;  that  he  did  so.  and 
that  the  result  of  the  test  was  43  barrels,— Is 
insufficient  to  show  its  actual  capacity,  where 
such  witness  further  testified  that  he  did  not 
know  whether  it  was  running  at  its  full  ca- 

Sacity,  and  where  there  is  an  absence  of  evi- 
ence  to  show  that  the  management  of  the  mill ' 
was  such  as  to  afford  a  satisfactory  test 

Appeal  from  superior  court,. King  coun- 
ty;  T.  J.  Humes,  Judge. 

Action  by  W.  W.  Beck  against  the  Ra- 
venna Milling  Company, or  Waters,  Make- 
ly  &  Co.,  to  recover  damages  for  alleged 
fraud  on  the  part  of  respondent  in  obtain- 
ing certain  money  and  laud  in  payment  of 
n  subscription  to  a  subsidy  given  by  plain- 
tiff and  others  to  defendant.  From  a 
Judgment  fur  defendant,  plaintiff  appeals. 
Affirmed. 

Allen  &  Powell,  for  appellant.  Strud- 
wick,  Peters  &  Van  Wyck,  for  respondent. 

STILES,  J.  Appellant,  bavlug  sub- 
scribed to  a  fund  as  a  subsidy  to  be  ex- 
pended In  tbe  erection  of  a  flouring  mill, 
paid  bis  subscription  on  the  representa- 
tions of  respondent's  officers  that  the  mill 
had  been  completed  In  accordance  with 
the  contract,  and  in  an  action  for  the  fal- 
sity and  fraudulent  nature  of  the  repre- 
sentation*, whereby  he  was  deceived  and 
induced  to  pay  his  subscription,  he  objects 
to  several  charges  given  by  tne  court  to 
the  jury.  Whatever  error  there  may  have 
been  in  these  charges  was  not  prejudicial 
to  the  appellant,  because,  as  wc  view  the 
evidence,  he  made  no  case  which  should 
have  been  submitted  to  a  jury.  The  ma- 
terial portions  of  the  subsidy  contract  are 
asfollows:  "  We,  the  undersigned  subscrib- 
ers, agree  to  pay  the  amounts  set  opposite 
our  names  as  a  subsidy  to  secure  the  loca- 
tion of  a  flouring  mill  at  Ravenua  Park 
station,  upon  the  following  terras  and  con- 
ditions :  '  Said  flouring  mill,  together  with 
necessary  and  sufficient  warehouse  room, 
shall  be  completed  and  operated  so  soon 
as  thesame  may  reasonably  be  completed ; 
work  to  begin  within  thirty  days  from 
date.  Said  flouring  mill  shall  have  a  ca- 
pacity of  200  barrels  daily.* "   The  com- 


plaint alleged  as  aground  of  damage  that 
the  respondent  bad  wholly  failed  to  com- 
ply with  his  contract,  but  upon  tbe  trial 
the  only  evidence  adduced  by  appellant 
was  directed  to  two  points:  First,  that 
the  mill  actually  erected  had  a  capacity  of 
less  than  200  barrels  dally;  second,  that 
the  warehouse  room  provided  was  insuffi- 
cient. Appellant  himself  testified  taut  be 
was  not  a  milling  man,  and  knew  nothing 
about  mills,  bat  that  be  knew  that  the 
mill  erected  was  not  a  200- barrel  mill — 
First,  from  reading  the  contract  made  be- 
tween the  respondent  and  tbe  Nordyke  & 
Marmon  Co.  for  tbe  erection  of  the  mill; 
and,  second,  because  the  employes  had 
told  blm  so.  Of  course,  what  the  em- 
ployes told  him  was  Incompetent,  and  the 
court  rightly  told  the  Jury  to  disregard  It. 
Tbe  contract  between  tbe  respondent  and 
tbe  Nordyke  &  Mormon  Co.  contained  the 
following  provision,  upon  which  the  ap- 
pellant practically  based  his  whole  case: 
"Articles  of  agreement  entered  Into  this 
23d  day  of  April,  1S90,  by  and  between  Nor- 
dyke &  Marmon  Company  of  Indianapolis, 
Marlon  county,  Indiana,  as  first  party, 
and  Waters  &  Morlock.  of  Brownsville, 
Linn  county,  Oregon,  as  second  party,  for 
the  erection  of  a  steam-power  flouring 
mill,  to  have  un  easy  capacity  of  100  bar- 
rels of  flour  per  run  of  twenty-four  hours, 
(and  on  trial  test  of  six  hours  to  make  200 
barrels.)"  This  contract  was  a  printed 
form,  in  which  the  words  "easy,"  and  "on 
trial  test  of  six  hours  to  make  200  barrels," 
were  written  in  Ink,  showing  a  qualifica- 
tion of  what  would  have  been  the  ordi- 
nary printed  contract  without  interlinea- 
tion. 

There  was  no  evidence  whatever  tending 
to  explain  the  language  of  the  subsidy 
contract  that  said  flouring  mill  should 
have  a  capacity  of  200  barrels  daily.  It 
seems  to  be  conceded,  however,  by  the  tes- 
timony of  the  appellant  that  be  under- 
stood it  to  mean  a  mill  which  should  be 
able  to  produce  200  barrels  of  flour  in  24 
hours.  It  is  maintained  that  the  mention 
of  160  barrels  in  the  mill  contract  is  alone 
sufficient  to  sustain  plaintiff's  contention 
that  the  contract  with  him  was  not  ful- 
filled, but  that  contention  cannot  be  sus- 
tained. The  witness  Wilson,  a  man  who 
had  never  worked  In  a  mill  before,  hut 
who  bad  been  employed  In  this  mill  after 
It  was  started  in  operation  for  a  period 
of  21  duys.  testified,  in  substance,  that 
upon  the  15th  of  October,  1890,  the  day 
when  a  six-hours'  test  was  made,  he  saw 
some  one  who  was  in  the  employ  of  the 
Nordyke  ft  Marmon  Company  puttingln to 
the  feed  hopper  a  sack  of  flour  which 
had  been  previously  p round,  and,  as  there 
were  other  sacks  of  flournear  by,  the  argu- 
ment is  that  all  this  flour— some  40  or 
50  sacks— was  dumped  In  with  the  wheat 
and  reground,  thus  having  the  effect  of 
making  the  mill  appear  to  produce  more 
flour  during  the  six  hours  than  it  ac- 
tually did  produce.  But  there  was  noevl. 
dence  whatever  that  more  than  onesack  of 
such  flour  was  put  in  on  that  day,  nor  does 
the  appellant  produce  any  competent  or 
material  evidence  whatever  to  show  what 
tho  result  of  the  test  was,  or  that  the  mill 
would  not  produce  at  the  rate  of  200  bar- 
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rels.  From  the  other  side  of  the  case  there  | 
was  uncontro verted  testimony  that  the  | 
teat  showed  a  rate  of  upward*  of  240  bar- 
rels for  24  hoars.  Wilson  also  testified 
that  at  a  later  day  the  mill  foreman  told 
him  at  noon  to  clear  the  flour  hopper,  and 
observe  bow  much  flour  was  produced 
from  12  o'clock  until  6.  He  Bays  he  did  so, 
and  took  out  a  bout  48  barrels  as  the  result 
of  6  hoars'  run  ;  but  be  says  that  be  did 
not  know  whether  the  mill  was  then  run- 
ning at  Its  full  capacity  or  not;  and  it  is 
not  shown  whether  the  management  of 
the  mill  was  such  as  would  he  reasonably 
necessary  to  make  any  satisfactory  test. 
No  attempt  was  made  by  appellant  to 
produce  the  evidence  of  any  person  who 
had  actually  witnessed  or  noted  the  facts 
connected  with  any  test  of  the  capacity  of 
the  mill,  or  any  person  skilled  in  mill  mat- 
ters. Concerning  the  warehouse,  the  only  j 
evidence  produced  was  that  of  appellant, 
who  said  that  the  warehouse  seemed  to 
bim  small,  and  he  knew  that  the  company 
had  another  warehouse  in  Seattle  where 
they  stored 'flour. 

One  of  the  elements  of  the  case  as  pre- 
sented to  the  Jury  was  wholly  without 
the  issues  made.  viz.  that  the  mill  was  not 
operated  after  it  was  completed.  The 
subsidy  contract  called  for  its  operation, 
hut  whether  from  Its  indeflniteness  that 
clause  would  be  enforceable  or  not  we 
shall  not  attempt  to  determine.  The  fact 
is  that  it  was  in  the  original  contract. 
Appellant  says  that  at  the  time  he  paid 
bis  money  respondent  Informed  him,  or 
promised  him,  that  it  would  operate  the 
mill;  but  unless  it  could  be  shown  that 
that  promise  was  made  fraudulently,  and 
with  no  present  intention  of  operating  it, 
It  could  not  en  ter  into  such  a  case  as  the  one 
at  bar.  Appellant  has  bis  subsidy  con- 
tract, in  which  the  clause  providing  for 
operation  exists.  If  it  has  not  been  oper- 
ated, and  he  has  been  damaged  thereby, 
be  can  maintain  his  action  upon  the  con- 
tract for  his  injury,  but  It  constitutes  no 
element  of  litigation  iu  a  suit  brought  for 
damages  for  false  representations.  When 
the  plaintiff's  rase  was  concluded  there 
was  really  nothing  to  be  submitted  to  the 
Jury,  and  the  motion  for  a  nonsuit  ought 
to  have  been  granted.  For  these  reasons 
it  is  unnecessary  that  we  review  the  in- 
structions complained  of,  and  the  Judg- 
ment will  be  affirmed. 

DUNBAR.  C.  .1,  and  HOYT  and  AN- 
DERS, JJ.,  concur. 

(5  Wash.  618) 

CARROLL  v.  OENTRALIA  WATER  CO. 
(Supreme  Court  of  Washington.    Jan.  31, 1893.) 

Actios  fob  Personal,  Ixjuhies  —  .Negligence — 
Leaving  Excavation  in  Street  —  Pleading 
akd  Proof— Vsbdict. 

1.  Plaintiff  was  injured  on  a  dark  night  by 
falling  into  a  hole  dug  by  defendant  in  a  public 
alley  for  a  telephone  pole,  and  left  unguarded. 
The  injury  resulted  solely  through  defendant's 
negligence,  and  incapacitated  plaintiff  from  la- 
bor for  six  weeks,  thereby  causing  him  to  lose 
two  dollars  a  day.  He  was  lame  10  months 
thereafter,  and  one  of  his  lesrs  would  probably 
always  be  weaker  and  stiffer  than  before.  In 
v.82p.no.8— 39 


|  an  action  for  damages,  the  verdict  gave  plain* 
tiff  "$85  for  loss  of  time  and  doctors'  fees, 
and  the  sum  of  StiOO  as  damages  for  injuries 
sustained."  Held,  that  the  verdict  showed  on 
its  face  that  the  jury  comprehended  the  evi- 
dence, and  also  the  law  applicable  to  the  as- 
sessment of  damages. 

2.  While,  in  such  case,  the  question  of  neg- 
ligence is  for  the  jury,  the  fact  that  the  trial 
judge  undertook  to  tell  the  jury  on  what  state 
of  facts  defendant  would  be  deemed  negligent, 
where  he  drew  a  correct  conclusion  from  the 
facts  stated,  would  not  entitle  defendant  to  a 
new  trial,  as  no  injury  could  result  therefrom. 

3.  An  allegation  in  the  complaint  that  the 
excavation  into  which  plaintiff  fell  was  in  a 
public  highway,  and  "within  the  corporate  lim- 
its of  the  city  of  C,"  was  sufficiently  proved 
by  introducing  the  recorded  plat  of  O,  showing 
such  alley;  the  material  question  being,  not 
the  incorporation  of  the  city,  but  whether  the 
alley  was  a  public  highway,  and  1  Hill's  Ann. 
St.  §  746,  declaring  all  streets  and  alleys  shown 

{  on  such  a  plat  to  be  public  highways. 

4.  In  such  case,  ft  is  not  material  to  plain- 
tiff's right  to  recover  whether  the  city  ever  for- 
mally .accepted  the  alley  on  which  the  injury 
occurred  as  a  public  highway,  and  improved  it 
by  grading  or  otherwise. 

Appeal  from  superior  court,  Lewis  coun- 
ty ;  Edw.  F.  Hunter,  Judge. 

Action  by  William  II.  Carroll  against 
the  Centra lia  Water  Company.  Judgment 
forplaintlff.  Defendant  appeals.  Affirmed. 

Geo.  E.  Rhodes  and  Tripp,  Town,  Li- 
kens &  Dillon,  for  appellant.  A.  E.  Kice 
and  C.  B.  Reynolds,  for  respondent. 

ANDERS,  J.  This  action  was  brought 
by  the  respondent  to  recover  damages  for 
injuries  sustained  by  falling  Into  an  exca- 
vation alleged  to  bave  been  made  in  a 
common  and  public  highway  in  the  city 
of  Centralia,  and  negligently  left  open  and 
unguarded,  by  the  appellant.  Judgment 
was  entered  upon  the  verdict  of  the  jury 
in  favor  of  the  plaintiff,  to  reverse  which 
the  defendant  prosecutes  this  appeal. 

It  is  shown  by  the  evidence  in  this  case, 
beyond  dispute,  that  the  appellant  corpo- 
ration caused  a  bole  about  4  feet  deep, 
and  some  18  or  20  inches  in  diameter,  to  be 
dug  in  an  alley  running  north  and  south 
between  blocks  15  aud  16,  in  Railroad  ad- 
dition to  the  city  of  Centralia,  for  the  pur- 
pose of  placing  therein  a  telephone  pole, 
and  that  on  the  night  of  March  2H,  1801 , 
which  was  cloudy  and  dark,  it  was  left 
uncovered,  and  without  any  barrier  to 
prevent  travelers  from  falling  Into  it,  or 
anything  to  warn  them  of  danger.  The 
respondent  lived  some  distance  from  the 
business  portion  of  the  town,  and  at 
about  9  o'clock  that  uigbt  was  returning 
home  from  the  store  and  butcher  shop, 
where  he  had  purchased  some  eggs  and 
beefsteak,  which  be  carried  In  a  pail. 
From  the  street  west  of  the  blocks  men- 
tioned to  the  alley  the  land  was  level  and 
uninclosed;  and  the  respondent  passed 
over  this  vacant  space,  and  into  the  al- 
ley, where  he  stepped  into  the  bole  dug  by 
appellant,  and  fell  forward,  and  severely 
injured  the  joint  of  his  left  knee.  He  was 
well  acquainted  with  the  premises  where 
the  accident  happened,  and  had  been  accus- 
tomed to  go  that  way  in  passing  to  and 
from  bis  home,  for  15  or  18  months  previ- 
ously, but  had  no  knowledge  of  the  ex  bit- 
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ence  of  the  excavation  until  be  fell  into  it. 
Other  persona,  and  especially  those  living 
in  that  part  of  town,  frequently  passed 
and  repassed  at  the  same  place. 

No  claim  is  made  by  appellant  that  the 
damages  awarded  by  the  Jury  are  excess- 
ive, but  the  appellant  contends  that  the 
cohrt  committed  prejudicial  error  in  cur- 
tailing the  cross-examination  of  the  plain- 
tiff, in  denying  appellant's  motion  for  a 
nonsuit,  in  holding  that  the  plaintiff  had 
proved  that  the  city  of  Centralia  was  in- 
corporated, and  in  charging  the  Jury  upon 
the  law  applicable  to  the  case. 

As  to  the  cross-examination  of  plaintiff, 
we  fail  to  perceive  how  the  appellant  was 
prejudiced  by  the  action  of  the  court  in 
not  permitting,  on  its  own  motion,  the 
questions,  "How  much  beefsteak"  the  wit- 
ness had  purchased  while  down  town  that 
evening,  and  "How  were  you  carrying 
them?"  (referring  to  the  eggs  and  beef- 
steak,) to  be  answered,  in  view  of  the  fact 
that  the  witness  had  already  testified  that 
he  was  carrying  "two  dozen  eggs  in  a  tin 
pail, and  two  pounds  of  beefsteak,"  at  the 
time  the  accident  occurred.  While  a  party 
has  a  perfect  right  to  freely  and  fully  cross- 
examine  the  witnesses  of  his  adversary 
upon  all  material  matters  brought  out  on 
the  examination  in  chief,  still  thecharacter 
and  extent  ofsuch  examination  rest  large- 
ly In  the  sound  discretion  of  the  court; 
and,  unless  such  discretion  is  abased,  to 
the  injury  of  the  party  complaining,  the 
judgment  will  not  be  reversed,  even  al- 
though the  examination  Is  not  allowed  to 
be  carried  to  the  extent  desired  by  coun- 
sel. We  think  the  cross-examination  in 
this  Instance  was  not  unduly  restricted, 
as  to  any  of  the  points  mentioned  in  the 
brief  of  appellant.  The  manner  in  which 
the  witness  was  traveling,  what  be  was 
carrying,  the  condition  and  character  of 
the  surface  of  the  ground,  and  whether  or 
not  the  witness  was  walking  in  a  well- 
defined  path  at  the  time  be  received  the 
injury  complained  of,  were  questions  to 
which  the  cross-examination  was  direct- 
ed, and  upon  which  the  witness  testi- 
fied rairly  and  freely,  and  without  any  ap- 
parent endeavor  to  conceal  the  facts. 

The  complaint  alleged  that  the  excava- 
tion into  which  the  plaintiff  fell  was  in  a 
common  and  public  highway, and"  within 
the  corporate  limits  of  the  city  of  Cen- 
tralia;" and  the  court  held  that  the  plat 
of  Railroad  addition  to  the  city,  which 
was  introduced  in  evidence,  and  which 
was  of  record  In  the  office  of  the  county 
auditor,  and  on  which  the  alley  was 
shown  in  which  it  was  alleged  that  the 
excavation  was  made  by  defendant,  was 
sufficient  proof  of  the  allegation  of  the 
complaint.  The  material  question  was 
not  whether  the  city  of  Centralia  was  in 
fact  incorporated,  but  whether  the  place 
described  was  a  public  highway,  and  the 
plat  was  competent  evidence  to  prove 
that  fact.  In  every  city  or  town  which 
has  been  surveyed  and  platted,  and  a  plat 
thereof,  showing  the  roads,  streets,  and 
alleys,  has  been  filed  in  the  office  of  the 
auditor  of  the  county  in  which  such  city 
or  town  is  located,  the  roads,  streets,  and 
alleys,  as  shown  by  such  plat,  art*  made 
public  highways  by  statute.   See  1  Hill's 


Ann.  St.  8§  744-746,  755.  It  follows,  there- 
fore, that  the  alley  between  blocks  15 
and  16  of  Railroad  addition  to  the  city 
of  Centralia,  as  shown  by  the  plat,  was 
and  is  a  public  highway,  over  which  all 
persons  have  a  right,  at  any  and  all 
times,  to  pass;  and  the  court  would  have 
been  Justified  in  so  charging  the  jury. 
Moreover,  the  alley  must  have  been  with- 
in the  jurisdiction  of  the  city,  else  the  ap- 
pellant would  not  have  attempted  to  jus- 
tify its  action  In  digging  the  bole,  as  it 
did,  by  introducing  in  evidence  a  resolu- 
tion of  the  city  council  authorizing  it  to 
place  its  telephone  poles  In  the  streets  and 
alleys.  It  would  seem,  therefore,  that  the 
fact.  If  It  be  a  fact,  that  the  court  deemed 
the  evidence  sufficient  to  prove  the  Incor- 
poration of  the  city,  In  no  way  affected  the 
rights  of  appellant. 

The  objection  to  the  ruling  of  the  court 
on  the  defendant's  motion  for  a  nonsuit 
cannot  be  sustained.  The  argument  of 
the  learned  counsel  for  appellant  upon 
this  point  is  that  there  was  no  proof 
showing,  or  tending  to  show,  that  the 
path  traveled  by  the  respondent  was  a 
highway  or  street,  and  therefore  no  proof 
of  negligence  on  the  part  of  appellant. 
But  the  difficulty  with  the  argument  is 
that  it  was  of  no  consequence  whether 
there  was  or  was  not  a  street  or  highway 
across  the  vacant  block  over  which  the  re- 
spondent passed  before  reaching  the  alley ; 
for  it  was  in  the  alley,  a  place  where  the 
respondent  had  a  right  to  be,  that  tbe  act 
constituting  negligence  was  alleged  to 
have  been  committed,  and,  as  we  have 
already  seen,  tbe  alley  was  a  public  high- 
way. Nor  was  it  material,  so  far  as  ap- 
pellant's liability  is  concerned,  whether 
tbe  city  bad  ever  formally  accepted  It  as  a 
public  highway,  and  improved  it  by  grad- 
ing or  otherwise.  Beck  v.  Carter,  68  N.  Y. 
2X3. 

The  next  objection  relates  to  the  judge's 
charge  to  the  jury.  It  is  contended  that 
in  s to  ting  to  the  jnry  that  certain  facts,  if 
proved,  established  negligence  or  want  of 
ordinary  care,  the  court  took  the  question 
of  negligence  from  their  consideration, 
and,  further,  that  the  court's  Instruction 
as  to  tbe  meaning  of  contributory  negli- 
gence, and  tbe  rules  of  law  governing  that 
question,  were  misleading  and  erroneous, 
and  that  tbe  jury  were  not  given  any 
proper  rule  or  direction  by  which  they 
were  to  be  governed  in  the  assessment  of 
damages.  We  quite  agree  with  tbe  view 
or  appellant,  that  negligence  is,  under  al- 
most all  circumstances,  a  question  of  fact, 
for  the  determination  of  the  jury,  and  we 
may  concede  that  that  question  should 
have  been  unequivocally  left  to  the  jury  to 
determine.  But,  upon  tbe  facts  established 
by  the  evidence  in  the  record,  it  does  not 
necessarily  follow  that  the  action  of  the 
court  in  that  regard  is  a  sufficient  ground 
for  a  reversal  of  the  judgment.  It  can 
scarcely  be  denied  that  the  digging  of  a 
deep  pit  in  a  highway  in  a  town  or  city, 
and  leaving  it  uncovered  and  unguarded, 
at  night,  with  nothing  to  protect  or  warn 
travelers, Is  negligence.  In  Sexton  v.  Zett, 
44  N.  Y.  430,  It  was  held  that  proof  of  the 
fact  that  the  defendant  dug  a  ditch  across 
a  public  sidewalk,  and  allowed  it  to  re- 
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main  open,  In  the  nighttime,  with  no 
provision  for  warning  or  protecting  trav- 
elers, established  negligence,  as  matter  of 
law,  and  that  a  refusal  to  submit  the 
question  to  the  Jury  was  not  error.  See, 
also,  2  Shear.  &  R.  Neg.  §  715.  Such  exca- 
vations are  nuisances.  Beck  v.  Carter. su- 
pra ;  Elliott,  Roads  &  S.  pp.483,  487.  And 
a  license  from  the  city,  in  such  cases,  Is  no 
protection  against  liability  to  persons  in- 
jured while  exercising  ordinary  care  and 
diligence.  Pfau  v.  Reynolds,  63  111.  212;  2 
Shear.  &  R.  Neg.  §  360;  Sexton  v.  Zett,  su- 
pra. Assuming  that  the  trial  Judgesbould 
not  have  undertaken  to  tell  the  jury  up- 
on what  state  of  facts  appellant  would  be 
deemed  negligeuc,  yet.  having  done  so, 
and,  according  to  the  foregoing  authori- 
ties, having  drawn  a  correct  conclusion 
from  the  facts  stated,  a  new  trial  should 
not  be  granted  on  that  ground,  for  the 
reason  that  no  Injury  could  result  there- 
from. Thorn  p.  Char.  Jur.  pp.  160,  161. 
And.  besides,  the  appellant  Is  hardly  in  a 
position  to  justly  criticise  the  court  for 
stating  what  facts  would  establish  negli- 
gence on  the  part  of  the  appellant,  be- 
cause, at  Its  request,  the  court  also  In- 
structed the  jury  that,  if  they  found  cer- 
tain facts  established  by  the  evidence,  then 
the  defendant  (appellant)  would  not  be 
guilty  of  negligence.  If  It  Is  error  to  say 
that  particular  facts,  in  a  given  case,  do 
constitute  negligence,  it  is  equally  errone- 
ous to  state  what  facts  do  not  establish 
it. 

We  will  not  now  stop  to  discuss  the  ob- 
jections of  appellant  to  the  instruction  of 
the  court  upon  the  question  of  contribu- 
tory negligence,  and  that  of  the  measure 
of  damages,  but  simply  remark  that  the 
former  is  obscure,  and  the  latter  Incom- 
plete and  Inaccurate,  but  that  it  does  not 
appear  that  the  jury  were  thereby  misled. 

The  ultimate  fact  for  us  to  determine  is 
whether  tbe  jury  arrived  at  a  correct  con- 
clusion ;  and  we  think  they  did,  and  that 
complete  justice  has  been  done  in  this 
case.  There  is  no  conflict  in  the  testimony 
on  the  material  questions  in  issue;  and 
tbe  verdict  Is  unmistakably  in  accordance 
with  the  evidence,  and  consonant  with 
justice,  and  ought  not,  therefore,  to  be  set 
aside,  and  the  judgment  rendered  thereon 
reversed,  on  account  of  erroneous  instruc- 
tions by  the  court.  Harris  v.  Doe,4Blackf. 
370;  Wood  v.  Wylds,  11  Ark.  754;  Terbune 
v.  Dover,  86  Ga.  648;  Depeyster  v.  Insur- 
ance Co.,  2Caities,  85:  Branch  v.  Doane,  17 
Conn.  403.  It  Is  clearly  and  indisputably 
shown  by  the  evidence  that  the  injuries  re- 
ceived by  the  respondent  were  of  an  ex- 
ceedingly painful  character.  The  liga- 
ments of  the  joiut  were  so  sprained  that 
his  knee  became  swollen  and  inflamed  to 
such  an  extent  as  to  cause  great  and  con- 
stant suffering  for  several  days.  He  was 
entirely  incapacitated  from  labor  for  six 
weeks,  thereby  losing  his  ordinary  earn- 
ings, of  $2  per  day,  during  that  time,  be- 
sides the  physician's  bill,  which  was  $10. 
At  tbe  time  of  the  trial,  some  10  months 
after  the  injury  was  received. he  was  lame, 
and  his  kuee  joint  was  stiff,  and  much 
weaker  than  formerly,  and,  according  to 
the  testimony  of  the  attending  physician, 
the  chances  are  that  it  will  permanently 


so  remain.  And  all  these  things  resulted 
solely,  according  to  the  evidence,  from 
the  negligent  conduct  of  the  appellant. 
Upon  this  state  of  facts  the  Jury  returned 
the  following  verdict:  "We,  the  Jury  in 
the  above-entitled  cause,  do  And  for  the 
plaintiff,  and  assess  the  amount  of  his  re- 
covery at  the  sum  of  $ 85  for  loss  of  time 
and  doctors' fees,  and  the  sum  of  $000  as 
damages  for  injuries  sustained."  This 
verdict  shows  on  its  face  that  the  jury  not 
only  comprehended  the  evidence  in  the 
case,  but  also  the  law  applicable  to  the 
assessment  of  damages.  Jts  language 
precludes  tbe  idea  that  punitive  damages 
were  given,  and  demonstrates  that  tbe 
Jury  were  not  misled  by  a  mistaken  view 
of  the  law.  Tbe  Judgment  of  the  court 
below  Is  affirmed. 

DUNBAR,  C.  J.,  and  SCOTT,  J.,  concur. 


(18  Colo.  317) 
In  re  INTERNAL  IMPROVEMENTS. 
(Supreme  Court  of  Colorado.   March  25,  1893.) 

COXSTITOTIOVAL    La  W — INTERNAL  IMPROVEMENTS. 

1.  "Internal  improvements,"  within  the 
meaning  of  section  12  of  the  Colorado  enabling 
act,  must  be  improvements  located  within  the 
state;  they  must  be  improvements  of  a  fixed 
and  permanent  nature,  as  improvements  of  real 
property;  and,  furthermore,  they  must  be  such 
improvements  as  are  designed  and  intended  for 
the  benefit  of  the  public. 

2.  Appropriations  from  the  fund  provided 
for  by  said  section  for  transient  objects,  as  for 
personalty,  as  well  as  appropriations  to  promote 
private  or  individual  enterprises,  would  oe  con- 
trary to  the  intention  of  the  general  government 
as  donor  of  the  fund.  No  part  of  such  fund 
can  be  lawfully  appropriated  to  defray  the  cur- 
rent expenses  of  carrying  on  state  institutions. 

(Syllabus  by  the  Court) 

Opinion  of  the  supreme  court  as  to  tbe 
proper  construction  of  section  12  of  the 
enabling  act,  rendered  at  the  request  of 
the  house  of  representatives. 

1  he  opinion  of  the  court  is  in  response 
to  the  following  preamble  and  resolution 
submitted  by  the  honorable  the  house  of 
representatives:  "  Whereas,  there  are  now 
pending  in  the  ninth  general  {assembly  of 
the  state  of  Colorado,  bills  appropriating 
all  of  tbe  available  revenues  of  the  state 
for  the  years  1893  and  1894,  under  the  gen- 
eral appropriation  bill,  World's  Fair  ap- 

{tropriation,  appropriations  for  buildings 
or  state  institutions  and  maintenance  of 
state  institutions;  and  whereas,  many 
bills  are  also  pending  appropriating 
money  for  internal  Improvements,  such  as 
wagon  roads,  bridges,  etc. :  Therefore,  be 
It  resolved  that  the  honorable  supreme 
court  be  requested  to  render  an  opinion 
to  the  bouse  of  representatives  of  the 
ninth  general  assembly  as  to  whether  or 
not  the  moneys  belonging  to  the  internal 
improvement  fund  of  the  state,  under  the 
act  of  congress,  March  3, 1875,  (being  sec- 
tion 12  of  tbe  enabling  act,)  can  be  law-  . 
fully  nppropriated  for  the  construction  of 
buildings  for  state  Institutions,  or  for 
maintenance  of  any  such  institutions." 

Section  12  of  the  enabling  act  reads  as 
follows:  "That  five  per  cent  urn  of  the  pro- 
ceeds of  the  sales  of  agricultural  public 
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lands  lying;  within  said  state,  which  shall 
besold  by  the  United  States  subnequant  to 
the  admission  of  said  state  into  the  Onion, 
after  deducting  all  the  expenses  incident 
to  the  same, ahull  be  paid  to  tbesald  state 
for  the  purpose  of  making  such  internal 
improvements  within  said  state  as  the  leg- 
islature thereof  may  direct:  provided, 
that  this  section  shall  not  apply  to  any 
lands  disposed  of  under  the  homestead 
laws  of  the  United  States,  or  to  any  lands 
now  or  hereafter  reserved  for  public  or 
other  uses." 

PER  CCRIAM.  The  question  submitted 
is  too  general  to  admit  of  a  direct  answer. 
We  shall,  however,  express  our  views  up- 
on the  subject  as  fully  as  we  deem  expedi- 
ent, without  asking;  for  a  reformation  of 
the  question.  In  12  Colo.  285.  287,  21  Pac. 
Rep.  488,  will  be  found  opinions  of  this 
court  relating  to  appropriations  for  in- 
ternal improvements.  These  opinions 
have  some  bearing  upon,  though  they  are 
not  decisive  of,  the  question  now  present- 
ed. Section  12  of  the  act  of  congress  of 
March  3, 1875,  commonly  known  as  the 
"Colorado  Enabling  Act,"  provides  for 
the  creation  of  a  fund  to  be  paid  to  the 
state  for  the  purpose  of  making  such  in- 
ternal improvements  within  its  borders 
as  the  legislature  may  direct.  It  must  not 
be  understood  from  this  language  that 
there  are  no  limitations  upon  the  power 
of  the  legislature  respecting  the  use  of  such 
fund;  for,  by  the  terms  of  the  act  of  con- 
gress, it  Is  contemplated— First,  that  the 
expenditures  from  such  fund  shall  be  con- 
fined to  the  purpose  of  making  internal 
Improvements;  and,  second,  that  the  Im- 
provements shall  be  located  within  »he 
state  of  Colorado.  This  view  is  in  har- 
mony with  section  10,  art.  9,  of  our  state 
constitution,  which  provides:  "The  gen- 
eral assembly  shall,  at  the  earliest  prac- 
ticable period,  provide  by  law  that  the 
several  grants  of  land  made  by  congress 
to  the  at  ate  shall  be  Judiciously  located 
and  carefully  preserved,  and  held  in  trust 
subject  to  disposal,  for  the  use  and  benefit 
of  the  respective  objects  for  which  said 
grants  of  land  were  made."  The  enabling 
act  does  not  specify  what  kind  of  improve- 
ments whall  be  considered  internal  Im- 
provements; hence  we  must  consider  the 
sense  in  which  those  words  are  used  In 
American  legislation.  The  meaning  of  the 
phrase  "internal  improvements"  has  been 
considered  and  passed  upon  as  necessity 
therefor  has  arisen  in  particular  cases. 
Sedg.  St.  Const.  Law,  (2d  Ed.)  446,  and 
notes;  Blair  v. Cuming  Co.,  Ill  U.  S.  363,  4 
Sup.  Ct.  Rep.  449;  Mayor,  etc.,  v.  Winter,  29 
Ala. 651 ;  Union  Pac.  R.  Co.  v.  Com'rsof  Col- 
fax Co.,  4  Neb.  450;  Dawson  Co.  v.  McNa- 
mar,  10  Neb.  276,  4  N.  W.  Rep.  991 :  Will- 
iams v.  School  Dint.,  38  Vt.  271;  Long  v. 
Fuller,  68  Pa.  St.  170. 

It  lain  general  unwise,  as  well  as  difficult, 
to  attempt  to  give  either  a  comprehen- 
sive or  a  restrictive  definition  of  words 
and  phrasea  used  In  legislative  enactments. 
Such  an  attempt  is  especially  hazardous 
In  answer  to  a  legislative  question,  for 
the  reason  that  such  definitions  may  em- 
barrass the  courts,  and  prejudice  the 
rights  of  parties  in  litigated  cases  then 


pending  or  thereafter  arising;  hence  It  Is 
that  upon  the  question  now  presented  we 
do  not  feel  at  liberty  to  say  more  than 
that  "internal  Improvements,"  within  the 
meaning  of  the  ecabllntf  act,  must  be  lo- 
cated within  the  state;  they  must  be  im- 
provements of  a  fixed  and  permanent 
nature,  as  improvements  of  real  proper- 
ty; and,  furthermore,  they  must  be  such 
improvements  aa  ure  designed  and  intend- 
ed for  the  benefit  of  the  public.  From  the 
foregoing  it  results  that  appropriations 
of  the  internal  Improvement  fund  in  ques- 
tion must  be  confined  to  permanent  im- 
provements of  real  property  within  the 
state,  and  for  the  benefit  of  the  public. 
Appropriations  for  transient  objects,  as 
for  personalty,  as  well  as  appropriations 
to  promote  private  or  individual  enter- 
prises, would  be  contrary  to  the  Intention 
of  the  general  government,  as  donor  of  the 
fund.  The  character  and  purpose  of  tha 
"buildings  for  state  instl  to  tiona, "  contem- 
plated by  the  question  are  not  stated; 
but,  whatever  their  character  or  purpose, 
it  would  seem  clear  that  no  part  of  such 
internal  improvement  fund  can  be  law- 
fully appropriated  to  defray  the  current 
expenses  of  carrying  on  state  institutions. 


08  Colo.  279) 

FAHNCOMB1  etaL  r.  STERN. 

(Supreme  Court  of  Colorado.  March  6,  1893.) 

Appeal— Review  op  Evidence — Forcible  Entbt 
—Demand  pob  Possession  —  Entbt  bt  Owkbb 
— Joinder  op  Causes— Waiveb  op  Objections. 

1.  The  question  of  the  sufficiency  of  the  e» 
idence  to  support  the  finding  and  judgment  of 
the  court  will  not  be  reviewed  upon  error  or  ap- 
peal unless  it  appears  that  objection  or  excep- 
tion was  taken  in  apt  time  in  the  trial  court. 

2.  In  an  action  of  forcible  entry  and  de- 
tainer, where  the  entry  complained  of  was  forci- 
ble and  illegal,  the  plaintiff  need  not  make  a 
demand  for  the  possession  of  the  premises  be- 
fore commencing  nis  action. 

3.  The  owner  of  the  fee,  as  well  as  a  stran- 
ger to  the  title,  may  be  guilty  of  an  unlawful 
and  forcible  entry  upon  premises  demised  to  his 
own  tenant. 

4.  Objections  on  the  ground  that  several 
causes  of  action  have  been  improperly  united, 
as  well  as  on  the  ground  of  misjoinder  of  par- 
ties, must  be  taken  by  demurrer  or  otherwise 
in  the  trial  court,  or  they  are  to  be  deemed 
waived.  This  rule  is  as  applicable  to  actions 
for  forcible  entry  and  detainer  as  to  other  civil 
actions. 

(Syllabus  by  the  Court.) 

Error  to  Arapahoe  county  court. 

Action  by  Samuel  A.  Stern  against  Mary 
S.  Farncomb  and  another  for  forcible  en- 
try and  unlawful  detainer,  and  lor  dam- 
ages. There  was  judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

M.  B.  Carpenter  and  W.  N.  McBlrd,  for 
plaintiffs  in  error.  C.  P.  Butter,  for  de- 
fendant In  error. 

ELLIOTT,  J.  1.  The  review  of  this 
cause  cannot  extend  beyond  the  record 
proper.  The  trial  below  was  to  the  court 
without  a  jury,  by  consent  of  parties. 
The  record  brought  to  this  court  shows 
no  objection  or  exception  of  any  kind  dur- 
ing the  trial.  No  objection  or  exception 
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was  taken  to  the  finding  or  judgment  as 
rendered,  nor  was  any  motion  made  fur  a 
new  trial.  At  no  stage  of  the  proceeding 
in  the  trial  court  was  the  sufficiency  of  the 
evidence  to  support  the  finding  questioned 
in  any  manner.  Under  such  circumstan- 
ces it  is  well  settled  that  this  court  will 
not  review  the  judgment  upon  the  evi- 
dence. Hopple  v.  Best,  4  Colo.  650;  Law 
v.  Brinker,  6  Colo.  665;  Breen  v.  Richard- 
eon,  Id.  605;  Brown  v.  Landon,  11  Colo. 
U">2,  17  Pac.  Rep.  515.  It  Is  a  salutary 
rule  which  requires  a  party  to  try  his 
cause  thoroughly  at  nisi  prius  before  seek- 
ing a  review  in  an  appellate  court  of  any 
supposed  errors  not  In  the  record  proper. 
A  party  neglecting  to  present  iu  apt  time 
to  the  trial  court  objections  to  its  rulings 
or  decisions  at  the  trial  will  not,  as  a  rule, 
be  heard  in  the  appellate  court  to  com- 
plain of  such  rulings  or  decisions.  To  per- 
mit him  to  be  so  heard  would  be  mani- 
festly unfair  to  the  opposite  party.  Be- 
sides, it  would  have  the  effect  of  trans- 
ferring the  real  trial  of  almost  every  liti- 
gated cause  from  the  nisi  prlus  court  to 
the  appellate  tribunal.  Sen  City  of  Du- 
ra ngo  v.  Luttrell,17  Colo.  — ,  81  Pac.  Rep. 
853,  and  cases  there  cited.  Upon  this  sub- 
ject an  eminent  author  observes :  "Unless 
objections  are  seasonably  made  upon 
specific  grounds,  and  exceptions  properly 
taken  in  the  trial  courts,  the  rulings  of 
such  courts,  in  actions  at  law,  cannot  be 
reviewed  in  the  appellate  tribunals.  If 
this  were  not  the  .rule,  the  spectacle 
would  be  presented  of  causes  tried  upon 
one  theory  in  the  court  of  nisi  prius,  and 
decided  upon  a  different  theory  in  the 
court  of  appeal.  The  rule  is  therefore  gen- 
eral, in  actions  at  law,  that  no  objection 
to  a  ruling  made  on  the  progress  of  tho 
trial  is  available  upon  error  or  appeal  un- 
less it  was  first  made  and  ruled  upon  in 
the  court  below. "   1  Thomp.  Trials,  §  690. 

2.  The  assignments  of  error  in  respect  to 
the  record  proper  require  brief  considera- 
tion. It  is  objected  that  no  demand  for 
the  possession  of  the  premises  is  alleged. 
The  complaint  alleges  a  lawful  possession 
and  actual  occupancy  of  the  premises  by 
plaintiff,  and  that,  while  he  was  In  such 
possession  and  occupancy,  defendants,  by 
force,  entered  and  dispossessed  him,  and 
are  now  occupying  and  holding  the  prem- 
ises by  force.  Counsel  for  plaintiffs  in  er- 
ror cites  Doss  v.  Craig,  1  Colo.  178,  where- 
in it  is  said  that  in  an  action  for  unlawful 
detainer  under  section  5,  c.  85,  Rev.  St., 
the  plaintiff  must  aver  and  prove  a  de- 
mand in  writing  for  possession  of  the 
premises  which  he  seeks  to  recover.  The 
Does  Case  was  an  action  by  a  landlord 
against  his  tenant  for  holding  over  after 
the  expiration  of  the  term,  and  the  court 
said  that  the  demand  required  in  such  an 
action  "is  analogous  to  the  demand  re- 
quired in  replevin."  The  comparison  is 
pertinent.  The  general  rule  in  replevin  is 
that,  where  possession  of  the  goods  has 
been  illegally  obtained  by  the  defendant, 
the  plaintiff  need  not  make  a  demand  for 
the  return  thereof  before  commencing  his 
action.  So,  in  an  action  of  this  kind,  no 
demand  Is  necessary  where  the  entry  com- 
plained of  was  forcible  and  illegal.  There 
is  a  distinction  in  this  respect  between  an 


action  for  a  forcible  and  illegal  entry  and 
an  action  for  unlawful  detainer  after  a 
peaceable  and  lawful  entry.  Miller  v. 
Sparks,  4  Colo.  303;  Grlce  v.  Ferguson,  1 
Stew.  (Ala.)  36;  Crane  v.  Dod.  2  N.  J. 
Law,  320;  Kllburn  v.  Ritchie,  2  Cal.  145; 
Warren  v.  Kelly,  17  Tex.  544. 

8.  It  Is  contended  that  no  judgment 
should  have  been  rendered  against  the  de- 
fendant Henry  Farncorob,  because  it  does 
not  appear  that  he  had  any  interest  in  the 
premises;  and,  further,  that  plaintiff  was 
not  entitled  to  recover  damages  without 
bringing  a  separate  action  therefor.  The 
fact  that  the  defendant  Mary  was  the 
owner  of  the  property  In  fee,  the  defend- 
ant Henry  having  no  interest  therein, 
does  not  affect  their  status  or  liability  In 
this  action.  If,  as  charged  In  the  com- 
plaint, Mrs.Farncomb  leased  the  premises 
to  plaintiff,  and,  while  he  was  in  the  law- 
ful possession  and  occupancy  thereof,  de- 
fendants jointly  made  an  illegal  and  forci- 
ble entry  therein,  both  were  jointly  liable 
in  a  possessory  action  of  this  kind.  This 
was  not  an  action  to  try  the  title.  The 
gist  of  this  action  was  the  tortious  entry. 
The  owner  of  the  fee,  as  well  as  a  stranger 
to  the  title,  may  be  guilty  of  au  unlawful 
and  forcible  entry  upon  premises  demised 
to  his  own  tenant.  Dustin  v.  Cowdry,  23 
Vt.  631. 

4.  Objections  on  the  ground  that  several 
causes  of  action  have  been  improperly 
united,  as  well  as  on  the  ground  of  mis- 
joinder of  parties,  must  be  taken  by  de- 
murrer or  otherwise  in  the  trial  court,  or 
they  are  to  be  deemed  waived.  This  rule, 
by  the  express  terms  of  theCode,  Is  as  appli- 
cable to  actions  for  forcible  entry  and  de- 
tainer as  to  other  civil  actions.  It  is  true 
section  25  of  the  act  of  1885,  (page  231,) 
provides  that  a  plaintiff  who  has  been  suc- 
cessful in  an  action  of  forcible  entry  and 
detainer  may  recover  treble  damages,  un- 
der certain  circumstances,  against .  the 
guilty  party.  In  this  case,  however,  plain- 
tiff did  not  sue  for  treble  damages,  but  for 
actual  damages.  No  objection  was  made 
in  the  trial  court  to  the  uniting  of  both 
causes  of  action,  and  no  reason  is  per- 
ceived why  the  parties  should  not  have 
been  permitted  to  litigate  and  have  the 
Whole  controversy  determined  in  one  ac- 
tion, since  they  both  appeared,  and  by 
their  mode  of  pleading  waived  all  objec- 
tions. So  far  as  the  pleadings  disclose, 
both  causes  of  action  affected  all  of  the 
parties,  both  plaintiff  and  defeudnnt,  in 
the  same  character  and  capacity,  and  did 
not  require  different  places  of  trial.  Code, 
§§  50,54,  70;  Miller  v.  Sparks,  supra;  OIL 
lam  v.  Sigraan,  29  Cal.  637;  Green  v.  Ta- 
ney, 7  Colo.  278,  8  Pac.  Rep.  428;  Fillmore 
v.  Wells,  10  Colo.  228,  15  Pac.  Rep.  343. 
The  cases  of  Wilbur  v.  Maynard,  6  Colo. 
488;  Irwine  v.  Wood,  7  Colo.  477,  4  Pac. 
Rep.  783;  and  Brown  v.  Kennedy,  12  Colo. 
235,  20  Pac.  Rep.  696,— cited  by  counsel  for 
plaintiff  in  error,  are  not  in  point  in  this 
case.  Those  were  actions  of  a  different 
nature, — they  were  actions  upon  contract, 
—and  there  is  no  intimation  in  either  case 
that  an  appellate  court  should  review  an 
assignment  of  error  alleging  misjoinder 
or  parties,  or  the  improper  uniting  of  causes 
of  action, in  enaction  ex  delicto,  where  no 
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objection  on  that  ground  was  made  In  the 
court  below,  and  where  there  was  no  ob- 
jection to  the  finding  or  judgment,  bo  as 
to  authorize  a  review  of  the  case  upon  the 
evidence.  The  Judgment  of  the  county 
court  must  be  affirmed. 


(18  Colo.  283) 

HOOK  et  al.  v.  FENNER. 
(Supreme  Court  of  Colorado.   March  6,  1893.) 

'Practice— Filiso  Papers  —  Replevin  —  Under- 
taking—Description  in  Writ— Appeal. 
1.  A  paper  in  a  case  is  filed  when  it  is 
placed  as  a  permanent  record  in  the  proper  of- 
fice, though  the  officer  fails  to  perform  the  cler- 
ical act  of  indorsing  it  as  filed. 

2:  The  fact  that  an  undertaking  in  a  re- 
plevin action  in  justice's  court  was  indorsed  as 
filed  at  a  date  subsequent  to  the  issuance  of  the 
writ  is  immaterial  where  the  undertaking  was 
executed  at  a  prior  date,  and  the  writ  itself  re- 
cites that  before  its  issuance  an  undertaking 
was  filed. 

3.  In  a  writ  of  replevin,  a  description  of 
the  property  as  "2,000  pounds  of  oats,  more  or 
less,  now  situated  in  a  certain  granary  on  de- 
fendants' premises,"  is  sufficiently  certain  to 
warrant  a  recovery  of  the  property,  which  the 
evidence  shows  had  been  segregated,  and  placed 
in  a  certain  bin  in  the  granary. 

4.  After  defendants  have  pleaded  that  the 
property  is  theirs,  and  have  submitted  the  case 
to  the  jury  on  its  merits,  it  is  too  late  for  them 
to  object  for  the  first  time  on  appeal  to  the  in- 
sufficiency of  the  description  of  the  property  in 
the  writ. 

Error  to  Eagle  county  court. 

Replevin  by  D.  W.  Fenner  against  W.  R. 
Hook  and  others,  brought  before  J.  S.  Mc- 
Mun,  justice  of  the  peace  within  and  for 
the  county  of  Eagle.  Writ  of  replevin  is- 
sued upon  the  1st  day  of  November.  1889. 
A  trial  before  the  justice  resulted  in  a  ver- 
dict and  judgment  for  the  plaintiff.  Ap- 
peal taken  to  the  county  court,  where  the 
case  was  again  tried  with  the  same  result, 
and  defendants  bring  error.  Affirmed. 

Norrls  &  Howard  and  C.  K.  Phillips,  for 
plaintiffs  in  error.  Montgomery  &  Frost 
and  H.  M.  Jacoway,  for  defendant  in  error. 

HAYT,  C.  J.  In  the  county  court  a  mo- 
tion was  made  for  the  first  time  to  dis- 
miss the  action  for  the  want  of  juiisdic-' 
tion,  because,  as  it  Is  alleged,  the  writ  was 
issued  before  the  filing  of  any  undertaking 
with  the  justice.  This  motion  was  over- 
ruled, and  this  ruling  of  the  court  consti- 
tutes the  principal  ground  of  error  relied 
upon  in  this  court.  There  is  an  undertak- 
ing in  the  statutory  form  in  the  record, 
but  there  is  a  dispute  between  the  parties 
as  to  whether  it  was  in  fact  filed  before  or 
after  the  issuance  of  the  writ  by  the  jus- 
tice. The  plaintiff  in  error  claims  that  it 
was  not  filed  until  after  the  writ  had  been 
Issued  and  executed.  In  support  of  this 
contention  they  rely  upon  the  filing  in- 
dorsement of  the  justice  upon  the  instru- 
ment. This  shows  that  the  undertaking 
was  tiled  upon  the  8th  day  of  November, 
—seven  days  after  the  date  of  the  writ. 
The  defendunt  In  error  claims  that  this 
date  is  manifestly  incorrect.  To  show 
this,  he  relies  upon  the  fact  that  the  bond 
Itnelf  bears  date  the  1st  of  November,  1889, 
and  also  calls  attention  to  the  recitals  in 


the  writ  of  replevin,  nnder  the  band  and 
seal  of  the  justice,  to  the  effect  that,  the 
plaintiff  having  previously  given  good  and 
sufficient  security  to  prosecute  bis  action, 
and  to  make  return  of  the  goods  and  chat- 
tels described  therein  if  return  should  be 
awarded,  etc.  In  the  consideration  of  the 
question  thus  raised,  it  become**  impor- 
tant to  determine  at  the  outset  what  con- 
stitutes the  filing  of  a  paper.  Is  it  the 
clerical  act  of  indorsing  it  as  filed,  or  is  it 
receipt  of  the  paper  by  the  proper  custo- 
dian, and  its  lodgmeut  in  bis  office?  The 
duty  of  a  party  required  to  file  any  paper 
would  seem  to  be  discharged  when  he  has 
placed  the  same  in  the  hands  of  the  proper 
custodian,  at  a  proper  time,  and  in  a 
proper  place.  If  a  paper  in  the  case  is 
placed  as  a  permanent  record  in  the  office 
of  the  Justice  of  the  peace,  this  ought  to  be 
sufflcient.no  matter  if  the  Justice  fails  to 
perform  the  mere  clerical  act  of  Indorsing 
it  as  filed.  If  the  paper  was  actually 
placed  In  the  hands  of  the  justice  for  filing 
before  the  writ  was  issued,  it  la  clear  that 
it  was  his  duty  to  mark  the  same  as  filed. 
Failing  to  discharge  this  duty,  can  it  oper- 
ate to  the  prejudice  of  either  party  to  the 
suit?  We  are  of  the  opinion  that  it  can- 
not. The  undertaking  as  presented  by  the 
plaintiff  below  is  in  strict  accordance  with 
the  statute.  No  question  Is  made  upon 
the  responsibility  of  the  sureties.  It  ap- 
pears that  it  was  in  every  way  satisfac- 
tory to  the  justice,  and  the  fact  that  be 
did  not  mark  it  as  filed  we  think  is  quite 
immaterial  if,  as  a  matter  of  fact,  It  was 
left  with  him,  at  his  office,  for  filing,  with- 
in the  proper  time.  It  has  been  repeated- 
ly held  that  the  filing  of  a  paper  in  court 
may  be  complete  without  the  indorsement 
of  such  filing;  the  indorsement  being 
only  evidence  of  the  filing,  but  not  the  ex- 
elusive  evidence.  Lessee  of  Haines  v.  Liud- 
sey,  4  Ohio,  88;  Thompson  v.  Foster's 
Adm'r,  6  Ark.  208 ;  State  v.  Go  wen .  12  Ark. 
62;  Bettison  v.  Budd,  21  Ark.  678. 

Was  the  undertaking  in  this  case  filed 
within  the  time  required  bylaw?  That  It 
was  executed  at  the  proper  time  is  ap- 
parent from  the  date  of  the  bond ;  that  it 
was  tiled  before  the  writ  was  issued  is  cer- 
tified to  by  the  justice  of  the  peace  in  the 
writ  itself.  When  we  add  to  these  facts 
the  presumption  that  must  be  indulged  In 
favor  of  the  regularity  of  the  proceedings 
of  all  public  officers,  we  think  that  It  suffi- 
ciently appears  that  the  bond  was  filed 
with  the  justice  of  the  peace  before  the 
writ  was  issued.  This  position  receives 
further  support  from  the  fact  that  none  of 
the  papers  show  a  filing  Indorsement  of  a 
date  prior  to  the  8th  of  November,  al- 
though It  sufficiently  appears  that  the  af- 
fidavit was  made  and  sworn  to  before  the 
justice  on  the  1st  day  of  November,  and 
no  evidence  aliunde  was  offered  to  show 
that  either  affidavit  or  bond  was  not  filed 
upon  thatdate.  Moreover. as  no questior 
was  raised  before  the  justice  of  the  peace 
In  regard  to  the  date  of  the  filing  of  the 
undertaking,  this  may  be  considered  as 
additional  evidence  tbat  all  parties  con- 
ceded that  the  proper  preliminary  steps 
had  then  been  taken  to  give  the  justice 
jurisdiction. 

It  is  contended  that  the  description  of 


Digitized  by  Google 


Colo.)     IN  BE  EXTENSION  OF  BOUNDARIES  OP  CITY  OF  DENVER. 


615 


the  property  replevied  as  given  in  the 
writ  of  replevin  in  insufficient.  The  prop- 
erty is  described  us  follows:  "Two  thou- 
sand pounds  of  oats,  more  or  less,  now 
situated  in  a  certain  granary,  on  the 
premises  now  occupied  by  defendants." 
The  evidence  shows  that  these  oats  bad 
been  segregated  and  placed  in  a  certain 
bin  in  a  granary,  owned  by  the  defend- 
ants, and  that  the  constable  had  no  diffi- 
culty in  finding  them.  The  record  also 
shows  that  two  juries  have  found  the  de- 
scription sufficient.  We  think,  under  the 
circumstances,  greater  minuteness  should 
not  be  demanded.  While  certainty  in  the 
description  of  property  should  be  required 
in  replevin.lt  would  be  unreasonable  to 
require  greater  certainty  of  description 
than  the  property  will  reasonably  admit 
of.  Aside  irom  this,  as  no  objection  to 
the  description  was  made  for  uncertainty 
in  the  court  below,  it  must  be  deemed  to 
be  waived.  After  the  defendants  have 
pleaded  that  the  property  is  theirs,  and 
have  submitted  the  case  to  the  jury  upon 
its  merits,  it  is  too  late  to  ask  that  the 
judgment  should  be  reversed  because  of 
uncertainty  in  the  description.  Wells, 
Rep.  §  1«5. 

Soioeque8tion  is  raised  as  to  the  amount 
of  damages  allowed.  This  was  a  question 
of  fact  for  the  jury  to  determine  under  all 
the  evidence  in  the  case,  and  we  see  no 
reason  for  interfering  with  their  conclu- 
sion in  the  matter. 

The  judgment  is  affirmed. 


(18  Colo.  287) 

BATES  et  al.  v.  WTLSON  et  al. 
(Supreme  Court  of  Colorado.   March  6,  1893.) 

Jl'DOMEMT  FOB  C09T8— INTEREST. 

The  statutory  provision  that  judgments 
shall  draw  interest  from  the  day  of  entry  until 
satisfied  includes  a  judgment  for  costs. 

Motion  in  supreme  court  by  Mary  Bark- 
er Bates  and  others,  appellants,  for  execu- 
tion for  interest  in  a  judgment  for  costs. 
Execution  ordered. 

L.  C.  Rockwell,  for  petitioners.  Hugh 
Butler,  for  respondents. 

PER  CURIAM.  This  is  an  application 
for  a  role  on  the  clerk  of  this  court  to  is- 
sue an  alias  execution  for  interest  upon  a 
judgment  for  costs.  The  facts,  in  brief, 
are  as  follows:  On  January  20, 1890,  final 
judgment  was  entered  in  this  cause  in  this 
court,  reversing  the  judgment  of  the  dis- 
trict court,  and  awarding  costs  to  appel- 
lants. 24  Pac.  Rep.  99.  Some  time  in  Oc- 
tober. 1892,  an  execution  was  issued  by 
the  clerk  of  this  court  for  the  amount  ot 
these  costs.  Appellees  subsequently  paid 
the  costs,  the  parties  agreeing  at  the  time 
that  the  questiou  oi  interest  should  be  left 
tor  consideration  and  determination  by 
this  court.  After  the  return  of  the  execu- 
tion, an  application  was  made  to  the 
clerk  for  an  alias  execution  lor  the  amount 
of  the  interest  claimed  upon  the  Judg- 
ment. The  clerK,  being  uncertain  as  to 
his  duty  in  the  premises,  refused  to  issue 
such  execution.  Afterwards  a  rule  to 
■bow  cause  was  entered,  at  the  instance 


of  appellants.  The  clerk,  for  answer,  de- 
murs to  the  petition. 

The  question  presented  is,  does  a  Judg- 
ment for  costs  bear  interest?  The  answer 
must  be  gathered  from  the  statute.  It 
provides  that  judgments  shall  draw  inter- 
est from  the  day  of  entry  "until  satisfac- 
tion of  said  judgment  be  made."  There 
is  no  distinction  made  by  the  statute  re- 
garding the  kind  of  Judgments  that  shall 
draw  interest,  and  we  see  no  reason  why 
such  distinction  should  be  made  by  the 
court.  The  costs  are  a  part  and  portion 
of  the  Judgment,  and  should  draw  inter- 
est accordingly.  The  demurrer  Is  over- 
ruled, and  the  execution  ordered. 

(18  Colo.  288) 

In  re  EXTENSION  OF  BOUNDARIES  OP 

CITY  OF  DENVER. 
(Supreme  Court  of  Colorado.   March  14,  1893.) 
(Special  Legislation— Municipal  Corporations. 

1.  Const,  art.  14,  §  13,  requires  the  legis- 
lature to  provide  for  the  organization  and  clas- 
sification of  cities  by  general  laws,  and  section 
14  enables  existing  municipalities  to  elect 
whether  they  will  retain  their  special  charters 
or  be  governed  by  the  general  law.  Held  that, 
while  the  legislature  may  by  special  act  amend 
an  existing  charter  retained  by  a  city,  yet  it 
cannot,  by  special  act,  under  the  guise  of 
amending  the  charter  of  such  a  city,  extend  the 
city  limits  so  as  to  destroy  the  corporate  exist- 
ence of  adjoining  towns  incorporated  under  the 
general  law. 

2.  Though  the  above  constitutional  provi- 
sions expressly  prohibit  only  the  organization 
and  classification  of  cities  by  special  acts,  the 
di  sin  corporation  by  special  act  of  a  city  incor- 
porated under  the  general  law  is  within  the  ob- 
ject of  the  provision,  and  is  also  opposed  to 
Const,  art.  5,  §  25,  which  prohibits  special  laws 
where  general  laws  can  be  made  applicable. 

The  opinion  of  the  court  was  given  in 
response  to  a  resolution  by  the  honorable 
bouse  of  representatives,  having  reference 
to  the  constitutionality  of  a  bill  for  an 
act  entitled  "An  act  to  revise  and  amend 
the  charter  of  the  city  of  Denver.". 

PER  CURIAM.  The  city  of  Denver  was 
incortforated  by  a  special  act  of  the  terri- 
torial legislature,  previous  to  the  institu- 
tion of  the  stategovernment.  In  reference 
to  such  municipal  corporations  the  f ram- 
era  of  our  state  constitution  provided.  In 
section  14  of  article  14,  as  follows:  "The 
general  assembly  shall  also  make  pro- 
vision by  general  law  whereby  any  city, 
town,  or  village  incorporated  by  any 
special  or  local  law  may  elect  to  become 
subject  to,  and  be  governed  by,  the  gener- 
al law  relating  to  such  corporations." 
In  a  number  of  cases  this  provision  has 
been  held  us  conferring  upon  such  corpo- 
rations the  right  to  retain  their  corporate 
existence,  and  also  that  any  legislation 
which  may  be fnirly  considered  as  revisory 
or  amendatory  to  such  charters  is  not 
inhibited  by  this  or  any  other  provision 
of  the  fundamental  law.  Brown  v.  City 
of  Denver,  7  Colo.  305,  8  Pac.  Rep.  455; 
Carpenter  v.  People,  8Colo.ll6,5  Pac.  Rep. 
828;  Darrow  v.  People,  8  Colo.  426,  8  Pac. 
Rep.  924.  By  the  bill  before  us  it  is  sought 
to  extend  the  boundaries  of  the  city  ot 
Denver  beyond  the  present  limits  of  the 
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city,  and  include  therein  13  other  munlrl- 

f) a  11  ties,  incorporated  under  the  general 
awa  of  the  territory  and  state.  The 
principal  question  therefore  is,  can  the  leg- 
islature so  amend  thecharter  of  the  city  of 
Denvor  as  to  wipe  out  the  corporate  ex- 
istence of  other  municipalities,  and  In- 
clude the  territory  thus  covered  in  an 
amended  charter  of  the  city  of  Denvar? 
That  the  proposed  act  is  special  in  char- 
acter is  admitted.  Section  25  of  article 
5  of  the  constitution  provides  that  the 
general  assembly  shall  not  pass  local  or 
special  laws  In  certain  enumerated  cases, 
nor  in  any  other  cnse  where  a  general  law 
can  be  made  applicable.  It  Is  contended, 
however,  that  as  to  whether  a  geueral 
la  w  can  be  made  applicable  is  a  matterfor 
the  legislature,  and  not  for  the  courts,  to 
determine.  As  far  us  the  organization 
and  classification  of  cities  aud  towns  are 
concerned,  thefraniers  of  our  constitution 
have  put  the  matter  at  rest  by  section  13 
of  article  14  of  the  state  constitution. 
The  Hectlon  reads  as  follows:  "The  gener- 
al assembly  shall  provide  by  general  laws 
for  the  organization  and  classification  of 
cities  and  towns.  The  number  of  such 
classes  shall  not  exceed  four,  aud  the  pow- 
ers of  each  clas  shall  be  defined  by  general 
laws,  so  that  all  municipal  corporations 
of  the  same  class  shall  possess  the  same 
powers,  and  be  subject  to  the  same  re- 
strictions. "  As  to  whether  or  not  any 
amendment  to  the  city  charter  of  the  city 
of  Denver  could  be  made  by  a  special  act, 
in  view  of  the  provisions  of  this  section, 
was  for  a  long  time  a  subject  of  grave  dis- 
cussion. It  was  finally  sec  at  rest  by  this 
court  in  the  cases  cited  supra.  As  we 
have  seen,  however.  It  is  not  every  amend- 
ment that  can  be  permitted  under  thin  sec- 
tion. To  make  such  amendment  free  from 
constitutional  objection,  It  must  he  of 
Buch  character  as  to  be  fairly  considered 
aa  revisory  or  amendatory  of  thecharter 
existing  prior  to  the  adoption  of  the  con- 
stitution. See  Darrow  v.  People,  supra. 
Under  the  guise  of  amending  the  charter 
of  the  city  of  Denver,  it  was  never  con- 
templated, in  our  judgment,  that  adjoin- 
ing towns,  incorporated  under  the  general 
law  of  the  state,  could  have  their  corpo- 
rate existence  destroyed.  If  the  proposed 
legislation  can  be  upheld,  then  it  is  difficult 
to  conceive  of  any  legislation  with  refer- 
ence to  the  corporate  boundaries  of  the 
city  of  Denrer  that  cannot  be  enacted  as 
an  amendment  to  the  present  charter. 
Should  it  be  contended  that  section  13  of 
article  14  furnishes  an  inhibition  only  In 
reference  to  the  organization  and  classi- 
fication of  cities  and  towns,  and  that  the 
legislature  may,  by  special  act,  disincor- 
porate such  cities  and  towns,  the  answer 
is  apparent.  If  the  latter  is  not  directly 
Inhibited  by  the  letter  of  the  constitution, 
it  is  certainly  opposed  to  the  spirit  of  the 
provision.  The  object  being  to  free  all 
towns  and  cities  from  local  or  special  leg- 
islation, it  is  clear  that  the  inhibition  of 
the  section  must  be  held  to  extend  to  tht 
disincorporatlon,  as  well  as  the  Incorpora- 
tion, of  such  cities  and  towns.  Aside  from 
this,  the  Inhibition  of  section  25  of  article 
5  against  local  or  special  laws  must  not 
be  lost  sight  of.  If  it  be  granted  that  it  is 


within  the  province  of  the  legislature  to 
determine  whether  or  not  a  general  law 
can  be  made,  applicable  in  a  given  case, 
then,  so  rar  as  the  applicability  of  such 
law  to  the  annexation  of  contiguous  cit- 
ies and  towns  is  concerned,  the  question 
has  already  been  decided  In  the  affirma- 
tive by  the  legislative  department  of  the 
government.  Gen.  Laws  1877,  p.  876  et 
seq. ;  Sess.  Laws  1885,  p.  372 et  seq.;  Mills' 
Ann.  St.  §  4374  et  seq.  See.  also,  People  v. 
Common  Council,  85  Cal.  369,  24  Pac.  Rep. 
727;  Hambleton  v.  Town  of  Dexter,  89 
Mo.  188, 1  S.  W.  Rep.  234;  State  v.  City  of 
Cincinnati,  20  Ohio  St.  18;  Van  Riper  v. 
Parsons,  40  N.  J.  Law.  1.  In  our  opinion, 
the  power  of  the  legislature  to  annul  the 
corporate  existence  of  the  adjoining 
towns  by  an  amendment  to  the  special 
charter  of  the  city  of  Denver,  as  provided 
by  the  bill  submitted,  must  be  denied. 

ELLIOTT,  J.,  did  not  participate  In  the 
decision. 

(18  Colo.  274) 

SMITH  v.  HARRIS. 
(Supreme  Court  of  Colorado.  March  6,  1893.) 

Elkctjons— Nominations— Ballot— Contbst— 
Pleading. 

1.  Though  the  secretary  of  state  may  have 
acted  illegally  in  causing  the  names  of  certain 
persons  to  be  printed  on  the  official  ballot  as 
the  nominees  of  a  certain  party  for  the  office 
of  presidential  electors  after  they  had  declined 
to  accept  such  nomination,  yet  such  misconduct 
cannot  have  the  effect  of  avoiding  the  election 
of  candidates  for  other  offices,  whose  names 
were  printed  on  the  same  ticket,  and  who  were 
legally  and  properly  nominated  and  certified. 

2.  Where  it  appears  that  each  of  two  fac- 
tions of  a  party  held  a  separate  state  conven- 
tion, a  candidate  for  a  county  office  nominated 
by  such  party  is  not  entitled  to  have  his  name 
printed  on  the  tickets  of  both  factions;  and  the 
refusal  of  the  county  clerk  to  print  it  on  the 
ticket  of  one  of  such  factions  cannot  be  de- 
clared illegal  in  the  absence  of  a  showing  that 
the  convention  nominating  him  represented 
such  faction. 

3.  In  an  election  contest  instituted  in  the 
supreme  court,  a  petition  which  alleges  that 
the  election  judges  in  each  and  every  precinct 
rejected  a  large  number  of  legal  votes  given  for 
contestant,  for  the  reason  that  the  cross  was 
not  placed  in  the  proper  position,  is  too  indefi- 
nite. 

4.  General  averments  of  election  frauds, 
and  of  the  intimidation  of  voters,  are  insuffi- 
cient, as  the  same  particularity  is  required  in 
Btating  causes  of  contest  in  the  supreme  court, 
under  rule  39,  as  in  cases  of  contest  under  the 
statute. 

Original  proceedings  In  the  supreme 
court,  Instituted  by  Emery  A.  Smith  to 
contest  the  election  of  Ira  Harris  as  couu- 
•  ty  judge  of  El  Pasocounty.  Thecontestee 
demurred  to  the  petition.  Demurrer  sus- 
tained In  part,  and  overruled  in  part. 

Statement  by  the  court: 

This  proceeding  was  instituted  by  Eme- 
ry A.  Smith  to  contest  the  election  of  Ira 
Harris  as  county  judge  of  El  Paso  coun- 
ty. The  petition  sets  forth  five  separate 
causes  of  coutest,  which,  in  brief,  are  as 
follows:  First.  That  the  county  clerk  of 
El  Paso  county  caused  to  be  printed  Il- 
legal ballots,  which  were  used,  to  the  prej- 
udice of  the  con  tea  tor,  at  the  election  held 
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In  eaid  county  on  tbe  8tb  day  of  Novem- 
ber. 1892,  and  that  about  200  votes  were 
lout  to  contestor  by  such  illegal  printing 
of  said  ballots.  Tbe  facta  relied  npon  as 
showing  sncb  Illegality  are  that  tbe 
presidential  electors  nominated  by  a  con* 
ventlon  of  tbe  Democratic  party  of  the 
state — John  L.  Carlisle.  James  A.  Shlnn, 
Charles  O.  Unfng,  and  Ansel  iVatrous— re- 
signed as  such  electors,  and  that  in  their 
stead  the  committee  authorized  by  such 
convention  to  fill  vacancies  nominated 
tbe  presidential  electors  of  tbe  People's 
party,  to  wit,  Uigley,  Berry,  Overholt, 
and  Hanchett,  and  that  tbe  secretary  of 
state  certified  to  tbe  county  clerk  of  El 
Paso  county  the  resignation  of  the  flrst- 
nained  electors,  and  the  latter-named  elect- 
ors as  presidential  electors  of  the  Demo- 
cratic party,  under  the  device  or  emblem 
chosen  by  said  convention  of  the  Demo- 
cratic party,  to  wit,  the  rooster,  and  that 
the  said  clerk  of  El  Paso  county  printed 
said  names  as  such  electors,  notwith- 
standing the  fact  that  they  bad  declined 
to  accept  such  nominations;  that  a  con- 
vention of  the  Democratic  party  held  in 
and  for  the  county  of  El  Paso  certified  a 
list  of  nominations,  among  which  was 
tbe  name  of  contestor  as  tbe  nominee  for 
county  Judge  on  said  ticket;  tbat  the 
connty  convention  failed  to  select  any 
device  or  emblem,  and  that  the  couuty 
clerk  published  tbe  list  of  nominations  so 
made  by  the  county  convention  on  the 
ticket  beaded  by  the  rooster  em  Idem ;  tbat 
proceedings  were  instituted  to  compel  tbe 
connty  clerk  to  print  tbe  rooster  ticket 
without  the  names  of  the  last-named  elect- 
ors, which  relief  was  refused  by  the  judge 
to  whom  such  application  was  made; 
and  that,  notwithstanding  the  objection 
made  by  tbe  chairman  and  secretary  of 
said  county  convention,  the  county  clerk 
proceeded  to  and  did  cause  to  be  printed 
tbe  names  of  said  electors  upon  tbat  tick- 
et. Tbe  second  ground  of  contest  Is  sub- 
stantially the  same  as  tbe  first,  except  that 
therein  It  is  alleged  that  the  county  clerk 
was  requested  by  the  chairman  and  secre- 
tary of  said  Democratic  county  conven- 
tion to  print  contestor's  name  on  another 
ticket  under  tbe  device  of  the  miner;  that 
Maid  clerk  declined  so  to  do,  and  thereup- 
on an  application  was  made  to  the  prop- 
er court  for  an  order  to  compel  him  to 
so  print  the  name  of  contestor  on  both  of 
said  tickets,  which  application  was'  de- 
nied; thut,  by  reason  of  the  county  clerk's 
refusal  to  print  contestor's  name  on  the 
ticket  with  tbe  device  of  the  miner,  he  lost 
many  votes  thereby,  aggregating  at  least 
tbe  number  of  200.  In  the  third  ground 
of  contest  It  is  alleged  tbat  tbe  election 
Judges  In  each  and  every  precinct  of  the 
county  rejected  a  large  number  of  legal 
votes  given  for  contestor,  exceeding  200, 
for  the  reason  that  a  cross  was  not  placed 
in  snch  a  position  as  to  have  the  effect  of 
voting  for  contestor.  The  fourth  ground 
of  contest  Is  tbat  at  least  200  legal  voters 
and  electors  of  said  county  were  misled 
and  deceived  by  persons  friendly  to  con- 
tested, and  on  his  behalf,  as  to  tbe  bound- 
aries of  their  respective  precincts,  and 
were  regiHtered  in  wrong  precincts,  and 
were  thereby  wrongfully  and  intention- 


ally deprived  of  tbelr  elective  franchise, 
and  that  such  voters  would  have  voted 
for  the  contestor.  The  grounds  of  contest 
alleged  In  the  fifth  cause  of  action  are  tbat 
the  boards  of  registration  in  precincts  5 
and  6  of  said  county  failed  to  properly 
register  voters  therein,  and  that  tbe  reg- 
istration lists  In  such  precincts  were  false, 
illegal,  and  fraudulent,  and  for  that  rea- 
son divers  legal  electors  were  prevented 
from  voting  in  said  precincts  at  said  elec- 
tion, and  that  a  number  of  illegal  votes 
were  cast  In  said  two  precincts,  and  tbat 
it  was  impossible  to  ascertain  the  true 
number  of  legal  votes  cast  In  said  precinct 
at  said  election.  Prays  that  contestor  be 
declared  elected  to  the  office  of  county 
judge,  or,  in  tbe  alternative,  tbat  tbe  elec- 
tion be  declared  void,  so  far  as  regards 
tbe  election  of  contestee.  To  the  petition 
of  the  contestor  the  contestee  interposes 
a  demurrer  to  each  separate  cause  of  con- 
test, for  the  reuson  that  the  same  falls  to 
state  sufficient  facts  to  constitute  a  cause 
of  action ;  second,  because  the  court  has 
no  jurisdiction  iu  the  subject-mutter  re- 
ferred to  in  eaid  petition;  third,  because 
tbe  petition  is  ambiguous,  unintelligible, 
and  uncertain,  etc. 

William  Dillon,  for  petitioner.  J.  K. 
Goudy,  for  respondent. 

PER  CURIAM.  The  Illegality  com- 
plained of  in  tbe  first  cause  of  contest  con- 
sists in  the  printing  of  the  names  of  Hlg- 
ley,  Berry,  Overholt,  and  Hanchett  as  pres- 
idential electors  upon  the  ticket  designated 
as  the  "Rooster  Ticket;"  that  by  reason 
of  the  printing  of  those  names  thereon  a 
large  number  of  voters  refused  and  declined 
to  vote  that  ticket,  and  thereby  contestor 
lost  their  votes.  The  insufficiency  of  this 
claim  to  entitle  contestor  to  tbe  office 
seems  to  be  conceded  by  his  counsel  in  his 
argument;  but  it  is  insisted  tbat,  if  Insuffi- 
cient for  that  purpose.it  should  beheld 
adequate  causefor  voiding  tbe  election.  If 
It  he  conceded  that  the  secretary  of  state 
acted  illegally  In  certifying  those  names, 
in  accordance  with  a  certificate  of  their 
nomination  by  the  committee,  without 
their  acceptance  being  first  had,  or  in  re- 
fusing to  certify  their  declination,  and 
therefore  the  names  were  illegally  printed 
upou  that  ticket,  such  illegal  action  could 
in  no  way  affect  other  candidates,  prop- 
erly printed  thereon,— much  less  affect 
other  ballots,  legally  and  properly  certified 
and  printed.  The  misconduct  of  the  secre- 
tary of  state,  if  his  action  can  be  held  to 
be  such,  in  wrongfully  certifying  tbe  names 
of  these  particular  candidates  could  not 
deprive  voters  of  their  franchise,  or  de- 
stroy the  efficacy  of  their  ballots  cast  for 
other  candidates,  who  were  legally  and 
properly  nominated  and  certified.  To  this 
effect  is  the  decision  of  this  court  in  Allen 
v.  Glynn,  29  Pac.  Rep.  670,  17  Colo.  — . 
The  remedy,  If  any  existed,  for  the  alleged 
mlsconductof  the  secretary  of  state,  should 
have  been  sought  In  a  proper  proceeding 
against  him.  It  was  not  properly  invoked 
in  tills  case.  It  was  the  duty  of  the  coun- 
ty clerk  to  cause  to  be  printed  the  names 
as  certified  to  him.  Page  160,  8  17,  Laws 
1891.  If  such  nominations  were  improperly 
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certified,  it  constituted  do  each  error  or 
omission  *  *  *  in  tbe  publication  of 
the  names  or  description  of  tbe  candidates 
as  the  countj  clerk  was  authorized  to  cor- 
rect, under  page  152,  §  20,  Laws  1891. 

The  second  cause  of  contest  is  of  the  same 
purport,  with  the  additional  fact  alleged 
that  the  county  clerk  refused  to  print 
contestor's  name  upon  the  "Miner  Tick- 
et." Whether  it  was  the  duty  of  the  clerk 
to  so  print  It,  we  have  no  means  of  know- 
ing. It  is  alleged  that  a  Democratic  coun- 
ty convention  nominated  and  certified  to 
the  county  clerk  a  list  of  candidates,  in- 
cluding con  testator's  name;  that  the  con- 
vention neglected  to  select  or  designate 
any  emblem.  It  appears  that  there  were 
twofactions  of  the  Democratic  party,  and 
♦hat  each  held  a  separa  te  state  con  ven  tion ; 
but  it  nowhere  appears  which  wing  or  fac- 
tion of  the  Democratic  party  this  county 
convention  represented.  Unless  the  con- 
vention represented  tbe  party  that  select- 
ed tbe  miner  as  tbe  emblem  for  tbe  state 
ticket,  its  nominees  were  not  entitled  to 
have  their  names  printed  on  that  ticket. 
Tbe  contestor  bad  no  right  to  have  bis 
name  on  more  than  one  ticket  by  reason 
of  bis  nomination  by  that  convention. 
We  cannot,  therefore,  determine  whether 
the  county  clerk  acted  illegally  In  this  par- 
ticular, or  not,  and  we  must  indulge  the 
presumption  that  bis  acts  were  legal  and 
proper. 

The  third  cause  as  alleged  is  obnoxious 
to  demurrer  for  indefiniteness.  The  fourth 
and  fifth  are  insufficient  noder  the  rule 
announced  in  Todd  v.  Stewart,  14  Colo. 
286,  23  Pac.  Rep.  426.  The  same  particular- 
ity b)  required  in  stating  causes  of  contest 
in  this  court  under  rule  39  as  In  cases  of 
other  county  officers  under  the  statute. 
Demurrer  Is  sustained  as  to  the  first  aud 
third  grounds,  and  overruled  as  to  tbe  sec- 
ond. 


(3  Oolo.  App.  106) 

LAMB  v.  PEOPLE  ex  rel.  JEFFERDS.* 

(Court  of  Appeals  of  Colorado.   Jan.  23,  1893.) 

State  Veterinaky  Scroeon— Appointment  and 
Removal. 

Act  March,  1883,  requires  the  governor 
to  appoint  to  the  office  of  state  veterinary  sur- 
geon the  person  elected  by  the  state  board  of 
agriculture  as  professor  of  veterinary  science  in 
the  state  agricultural  college.  Act  March  3. 
1887,  amends  Act  of  1885.  repeals  section  2 
thereof,  and  provides  that  the  state  veterinary 
sanitary  board  shall  appoint  the  state  veterinary 
surgeon,  and  provides  that  the  surgeon  so  ap- 
pointed shall  hold  office  for  two  years,  "provide 
ed  he  is  not  sooner  deposed  by  the  board. '  Act 
April  1,  1891,  amends  act  of  1SS5,  vesting  the 
appointing  power  in  the  governor,  and  declares 
that  "all  acts  and  parts  of  acts  in  conflict  with 
this  act  are  hereby  repealed."  Const,  art.  4,  § 
6,  provides  that  the  governor  shall  nominate, 
and,  with  the  consent  of  the  senate,  appoint,  all 
officers  whose  office  may  be  created  by  law, 
and  whose  appointment  is  not  otherwise  provid- 
ed for.  Held,  that  the  power  of  api>ointing  and 
removing  a  state  veterinary  surgeon  was  in  the 
governor  alone,  and  that  a  removal  of  such  sur- 
geon by  the  state  veterinary  sanitary  board  was 
unauthorized. 


'Rehearing  denied  March  27,  189a 


Appeal  from  district  court,  Pitkin  coun- 
ty. 

Proceeding  by  the  people  of  tbe  state,  at 
the  relation  of  Edward  Gay  Jeflerds, 
against  Charles  G.  Lamb.  Judgmeut  for 
relator.   Defendant  appeals.  Affirmed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  REED,  J. : 

This  was  a  procedlng  in  tbe  nature  of 
a  writ  of  quo  warranto  to  test  the  title  to 
the  office  of  state  veterinary  surgeon.  On 
the  1st  day  of  April,  A.  D.  1891,  Hon.  John 
L.  Routt,  governor, appointed  the  relator, 
Jefferds,  to  tbe  office.  The  appointment 
was  confirmed  by  tbe  senate  on  tbe  9th  of 
April,  lie  qualified  by  filing  tbe  required 
bond,  and  taking  tbe  oath  of  office,  and 
entered  upon  tbe  duties.  On  June  22d  of 
tbe  same  year,  the  state  veterinary  sani- 
tary board  attempted  to  remove  him,  and 
passed  the  following  resolution:  'Where- 
as, the  present  state  veterinariau  has 
proven  utterly  incompetent  and  inefficient 
to  fill  said  position,  be  it  resolved,  that, 
under  tbe  power  vested  in  us  by  law,  be 
is  hereby  removed,  and  tbe  office  declared 
vacant,  and  the  governor  be  requested  to 
appoint  without  delay  a  competent  person 
to  fill  the  office  of  state  veterinarian,  and  H. 
H.  Metcalf  Is  appointed  Secy,  pro  tern.,  un- 
til sucb  appointment.  J.  L.  Bush.  Prea't. 
H.  H.  Metcalf.  C.  E.  Stubbs. "  Thereup- 
on tbe  governor  appointed  appellant  to 
tbe  position,  who  entered  upon  his  duties, 
and  baa  since  been  in  possession  of  the 
office.  In  answer  to  the  relation,  the  de- 
fendant set  up  tbe  incompetency  of  relat- 
or, tbe  supposed  removal  by  the  state 
veterinary  sanitary  board,  the  appoint- 
ment of  appellee,  etc.  A  demurrer  was 
filed  to  the  answer;  sustained  by  tbe 
court.  Defendant  declined  to  amend,  and 
Judgment  In  favor  of  appellee  and  ouster 
of  appellant  was  entered,  from  which  this 
appeal  is  prosecuted.  Several  errors  are 
assigned,  but  all  going  to  the  same  point, 
viz.  that  the  court  erred  in  sustaining  tbe 
demurrer  and  adjudging  the  answer  Insuf- 
ficient. 

Maupin  &  Babb  and  Hartzell  &  Patter- 
son, for  appellant.  Charles  R.  Bell  and 
Joseph  W.  Taylor,  for  appellee. 

REED.  J.,  (after  stating  thefacts.)  Tbe 
relator  was  duly  appointed,  confirmed 
by  the  senate,  qualified,  and  legally  in  the 
possession  of  the  office.  The  only  question 
to  be  determined  Is  as  to  tbe  power  of 
the  state  veterinary  sanitary  board  to 
make  tbe  attempted  removal.  Tbe  ques- 
tion of  competency  cannot  be  considered. 
Competent  or  incompetent,  he  bad  a  right 
to  the  office  until  deposed  by  competent 
authority.  Norsballwe  consider  wheth- 
er such  board  was  the  proper  tribunal  to 
pass  upon  bis  qualifications  and  deter- 
mine the  question,  it  is  said  in  the  an- 
swer that  the  relator  " admitted  to  said 
board  bis  said  inefficiency  and  incompe- 
tency."  No  evidence  was  taken.  Conse- 
quently tbere  is  no  proof  of  such  admis- 
sion. If  it  was  made,  it  should  be  partic- 
ularly remembered  and  transmitted  to  pos- 
terity as  the  first  instance  where  a  state 
officer  admitted  his  Incompetency  to  dis- 
cbarge tbe  duties  of  any  office  of  which 
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he  was  an  Incumbent.  The  offices  of  state 
veterinary  surgeon  and  state  veterinary 
sanitary  board  were  both  created  by  the 
act  of  March  23, 1885.  entitled  "An  act  to 
prevent  and  suppress  infectious  and  con- 
tagious disease  ainoug  the  domestic  ani- 
mals of  this  stute,  and  for  the  appoint- 
ment of  the  necessary  officers  tocarry  Into 
effect  the  same,  and  to  fix  compensation." 
By  section  2  of  such  act  the  governor  is 
required  to  appoint  to  the  office  of  state 
veterinary  surgeon  "  the  person  elected  by 
the  state  board  of  agriculture  as  tbe  pro- 
fessor of  veterinary  science,  and  holding 
the  chair  of  veterinary  science  in  tbo 
State  Agricultural  College."  By  section 
3  it  is  provided  that  he  shall  bold  his  office 
two  years,  unless  he  is  sooner  deposed  from 
his  office  In  tbe  State  Agricultural  College. 
By  section  5  it  is  provided  that,  in  case  of 
a  vacancy  by  the  removal  of  the  incum- 
bent from  bis  position  in  the  State  Agri- 
cultural College,  tbe  successor  to  such  po- 
sition in  the  college  shall  be  appointed 
by  tbe  governor  to  fill  tbe  unexpired  term 
of  state  veterinary  surgeon.  Section  6 
provides  for  the  creation  of  the  state  vet- 
erinary sanitary  board,  which  was  to  con- 
sist of  tbe  state  veterinary  surgeon  and 
two  other  members,  appointed  by  the  gov- 
ernor and  confirmed  by  the  state.  The 
balance  of  tbe  act  defines  their  respective 
powers,  dutieR.  etc.  On  March  3,  1887,  an 
act  was  passed  entitled  "An  act  to  amend 
an  act  entiled  4  An  act  to  prevent  and 
suppress  infectious  and  contagious  din- 
eases  among  the  domestic  animals  of  this 
state",  and  for  the  appointment  of  the  nec- 
essary officers  to  carry  Into  effect  the 
same,  and  to  fix  compensation/"  of  which 
the  1st,  2d,  and  3d  sections  are  as  follows: 
"Section  1.  That  section  2  of  an  act  to 
amend  an  act  entitled  'An  act  to  prevent 
and  suppress  infectious  and  contagious 
diseases  among  domestic  animals  of  this 
state,  and  for  the  appointment  of  the  nec- 
essary officers  to  carry  into  effect  tbe 
same,  and  to  fix  compensation,'  be,  and 
is  hereby,  repealed,  and  the  following 
enacted  in  lieu  thereof:  'Sec.  2.  The 
state  veterinary  sanitary  board  shall  ap- 
point tbe  state  veterinary  surgeon.'  Sec. 
2.  Section  3  of  said  act  is  hereby  amended 
so  as  to  read  as  follows:  'Sec.  3.  The 
person  so  appointed  shall  hold  his  office 
for  the  term  of  two  (2)  years  from  the 
date  of  tils  appointment :  provided,  such 
person  Is  not  sooner  deposed  by  tbe  state 
veterinary  sanitary  board.'  Sec.  8.  Sec- 
tion 5  of  said  act  is  hereby  repealed,  and 
the  following  enacted  in  lieu  thereof: 
'  Sec.  5.  The  state  veterinary  surgeon  shall 
be  the  secretary  of  the  state  veterinary 
sanitary  board.'"  Section  4  amends  the 
sixth  section  of  the  act  of  1886,  in  relation 
to  the  state  veterinary  sanitary  board, 
making  it  consist  of  three  members,  to  be 
appointed  by  tbe  governor  and  confirmed 
by  tbe  senate;  also  contains  new  matter 
not  necessary  to  be  considered.  Sections 
19  and  20  are  also  amended.  It  will  be  ob- 
served that  in  section  1  of  the  bill  the  au- 
thor became  slightly  "tangled"  in  saying 
"that  section  2  of  an  act  to  amend  an 
act  entitled,"  etc.  The  mistaKe  Is  In 
speaking  of  theoriginal  net  as  an  amended 
act,  which  was  evidently  a  clerical  error. 


There  had  been  but  one  act,  which  bad 
not  been  previously  amended.  The  title 
of  the  amending  act  is  correct ;  the  Inten- 
tion of  tbe  legislature  apparent;  and, 
there  being  but  one  act  to  which  the 
amendment  could  apply,  there  can  be  no 
question,  and  the  error  must  be  disregard- 
ed. No  one  could  be  misled  by  it,  and  its 
application  and  reference  to  the  original 
act  is  conclusive  of  the  legislative  inten- 
tion. 

By*  this  amendment  the  appointing 
power  is  vested  In  tbe  state  veterinary 
sanitary  board.  Tbe  state  veterinary 
surgeon  is  to  be  tbe  secretary  of  the 
board.  His  term  of  office  Is  to  be  two 
years :  "  provided,  such  person  Is  not  sooner 
deposed  by  tbe  state  veterinary  sauitary 
board."  No  direct  power  of  removal  is 
conferred  upon  the  board.  It  is  only  by 
inference  or  implication  that  the  supposed 
power  of  removal  is  conferred,  and  was 
probably  deemed  Incidental  to  the  power 
of  appointment,  and  tbe  officer  being  an 
appointee  and  servant  of  tbe  board,  that 
the  power  of  removal  by  tbe  same  body 
was  Inherent.  This  might  admit  of  ques- 
tion without  power  expressly  conferred ; 
but  tbe  evident  intention  of  the  legislature 
being,  by  tbe  language  used,  to  invest  the 
board  with  tbe  power  to  remove.it  might, 
and  probably  would,  prevail  in  a  case 
where  the  appointment  was  made  by  that 
body.  By  an  act  of  April  1, 1891,  tbe  orig- 
inal act  of  1885  was  again  amended.  In  tbe 
same  section,  (2)  the  appointiug  power  is 
again  given  to  the  governor,  but  withont 
any  restriction  as  in  the  first  act.  The 
appointee  Is  to  bold  bis  office  for  two 
years,  and  there  is  no  provision  for  his  re- 
moval. In  this  amendatory  section  no 
reference  whatever  is  made  to  tbe  amend- 
ment of  1887,  but  it  directly  asserts  it  to 
be  an  amendment  of  section  2  of  the  act 
of  March  23,  1885;  and  this  is  probably 
proper  from  the  fact  that  by  the  act  of 
1887  tbe  original  section  2  was  repealed, 
and  the  new  section  substituted,  and  it 
thus  became  incorporated  into  and  a  part 
of  tbe  original  act.  If  this  is  not  so,  the 
question  becomes  unimportant;  for  by 
section  3  of  the  act  of  1891  it  is  declared, 
"All  acts  and  parts  of  acts  In  conflict  with 
this  act  are  hereby  repealed,"  which  would 
operate  as  a  direct  repeal  of  that  section 
of  the  statute  of  1887  conferring  the  ap- 
pointing power  upon  the  board.  Tbe  fol- 
lowing is  tbe  constitutional  provisions  in 
regard  to  the  appointment  and  removal  of 
officers,  (article  4,  §  6:)  "The governor 
shall  nominate,  and,  by  and  with  the  con- 
sent of  the  senate,  appoint,  all  officers 
wbose  offices  are  established  by  this  con- 
stitution, or  whlcb  may  be  created  by 
law,  and  wbose  uppointment  or  election 
is  not  otherwise  provided  for,  and  may  re- 
move any  such  officer  for  incompetency, 
neglect  of  duty,  or  malfeasance  in  office." 
The  office  Is  not  oneestablisbed  by  the  con- 
stitution, but  was  expressly  created  by 
law,  and  by  the  amendatory  act  of  1891 
the  appointing  power  was  expressly  con- 
ferred upon  the  governor.  By  that  act  the 
office  of  state  veterinary  surgeon  was  di- 
vorced and  entirely  separated  from  all 
connection  with  the  state  board.  His 
duties  remained  as  defined  in  tbe  act  of 
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1886.  Tbe  act  of  1885,  as  amended  by  sub- 
sequent act  of  1891.  leaves  the  offices  of 
state  veterinary  surgeon  and  the  state 
veterinary  sanitary  board  separate  and 
distinct.  Each  are  state  officers,  with  in- 
dependent and  well-defined  duties.  Sec- 
tiou  1  of  tbe  act  of  1887,  repealing  section 
2  of  the  act  of  1885,  and  the  latter  clause 
conferring  the  power  of  appointment  upon 
the  sanitary  board,  and  section  2  of  such 
act,  amending  section  3  of  tbe  act  of  1885, 
must  be  construed  together.  The  former 
makes  the  surgeon  the  appointee  and  serv- 
ant of  the  board,  to  be  appointed,  and,  im- 

filiedly  by  tbe  latter  section,  removable  at 
ts  pleasure.  No  confirmation  by  tbe  sen- 
ate Is  required.  The  whole  matter  rests 
in  the  discretion  of  the  board,  whose  serv- 
ant he  is  made  by  the  act;  and  tbe  right 
to  remove  Its  own  appointee  and  servant 
is  properly  regarded  as  incidental  or  In- 
herent, and  with- the  repeal  of  the  appoint- 
ing power  the  latter  section  must  fall 
with  the  former,  upon  which  its  sole  vital- 
ity was  predicated.  By  the  act  of  1^91, 
amending  the  act  of  1885,  the  appointing 
power  was  vested  in  the  governor,  subject 
to  approval  by  tbe  senate,  and  the  veteri- 
nary surgeon  became  as  thoroughly  a 
state  officer  as  any  other  known  to  tbe 
law,  and  the  power  of  removal  was  by 
tbe  constitution  vested  in  the  governor. 
He  held  his  office  by  the  same  tenure  as 
the  sanitary  board,  by  tbe  appointment 
of  the  governor  and  confirmation  of  the 
senate.  It  is  not  necessary  to  inquire 
whether,  under  the  constitution,  tbe 
power  to  remove  an  officer  so  appointed 
could,  by  the  legislature,  bo  delegated  to 
any  other  individual  or  body.  The  power 
is  very  doubtful,  but  it  is  sufficient  to  say 
that  it  could  not  be  delegated  without  di- 
rect and  special  legislation  conferring  the 
power  of  removal.  The  power  could  nei- 
ther be  Implied  nor  inferred  in  this  case. 
NO  such  special  designation  of  power  was 
made  or  attempted ;  and  when,  by  the  act 
of  1891,  be  became  a  state  officer,  and  oc- 
cupied tbe  same  legal  position  as  that 
occupied  by  those  who  attempted  to  re- 
move blm,  they  bad  no  more  power  to 
effect  such  removal  than  to  remove  the 
state  engineer,  or  if  the  surgeon  had  at- 
tempted to  remove  the  sanitary  board. 

The  constitution  itself  is  conclusive  upon 
the  question.  Tbe  power  to  remove  is 
vested  in  tbe  governor,  and  tbe  power, 
being  designated,  is  exclusive,  in  the  ab- 
sence of  positive  legislative  onactment.  In 
the  very  nature  of  tbe  administration  of 
public  affairs,  the  power  of  one  appointee 
to  remove  another  cannot  be  supposed 
to  exist.  Persons  filling  co-ordinate  offices 
cannot  remove  each  other.  The  conclu- 
sions here  adopted  are  so  self-evident  from 
tbe  provisions  of  the  constitution  and  the 
examination  of  the  statutes  that  no  au- 
thorities are  necessary  for  their  support, 
but  a  few  may  be  cited.  In  Cooley,  Const. 
Lim.  (6th  Ed.)  133,  the  whole  doctriue  is 
briefly  summed  up  as  follows:  "That  such 
powers  as  are  specially  conferred  by  the 
constitution  upon  the  governor,  or  upon 
any  other  specified  officer,  the  legislature 
cannot  require  or  authorize  to  be  per- 
formed by  any  other  officer  or  authority ; 
and  from  those  duties  which  the  constitu- 


tion requires  of  bim  he  eannot  be  excused 
by  law."  In  Attorney  General  v.  Brown, 
1  Wis.  £>18.  the  court  says:  "Whatever 
power  or  duty  is  expressly  given  to  or  im- 
posed upon  the  executive  department  is 
altogether  free  from  interference  of  the 
other  branches  of  the  government.  Es- 
pecially is  this  the  case  where  the  subject 
is  committed  to  the  discretion  of  the  chief 
executive  officer  either  by  the  constitution 
or  by  the  laws.  So  long  as  tbe  power  is 
vested  in  bim,  it  is  to  be  by  him  exercised, 
and  no  other  branch  of  the  government 
can  control  its  exercise."  In  State  v.  Do- 
herty,  25  La.  Ann.  119,  it  Is  said:  "Where 
the  governor  has  power  to  remove  an  offi- 
cer for  neglect  of  duty,  he  is  the  sole  Judge 
whether  the  duty  has  been  neglected." 
See,  also.  State  v.  Kennon,  7  Ohio  St.  549; 
Lane  v.  Com..  103  Pa.  St.  481 ;  Wilcox  v. 
People.  90  III.  186.  It  follows  from  the 
premises  that  the  state  veterinary  sani- 
tary board  bad  no  authority  to  pass  up- 
on tbe  relator's  qualifications;  and  no 
power  of  removal;  that  such  authority 
and  power  were  by  the  constitution  vested 
only  In  the  governor;  consequently,  that 
the  relator  was  not  deposed.  The  judg- 
ment of  the  district  court  will  be  affirmed. 


(23  Or.  693) 
RANKIN  v.  MALAREEY  et  aL 
(Supreme  Court  of  Oregon.    March  22,  1898.) 

Mechanic's  Lien— Notice. 

A  notice  of  lien,  which  states  that 
claimant  had  a  contract  with  A.  for  furnishing 
lumber  and  material  used  in  erecting  a  dwell- 
ing house  on  ground,  describing  it,  belonging 
to  B..  who  caused  the  dwelling  house  to  be 
erected,  and  that  the  value  of  such  lumber  and 
material  was  a  specified  sum,  is  not  sufficient 
to  create  a  lien,  because  it  fails  to  state  the 
name  of  the  person  to  whom  the  materials 
were  furnished,  or  to  connect  the  person  with 
whom  claimant  had  the  contract  with  the  own- 
er of  the  ground  and  building,  as  required  by 
Hill's  Code.  §§  3669,  3673. 

Appeal  from  circuit  rourt,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Action  by  N.  K.  Rankin  against  Charles 
A.  Malarkey  and  others  to  foreclose  a  me- 
chanic's lien.  From  a  judgment  iu  plain- 
tiff's favor,  defendants  appeal.  Reversed. 

Chas.  H.  Carey  and  Dan'l.  J.  Malarkey, 
for  appellant.  C.  M.  Idleman  and  Dur- 
ham &  Piatt,  for  respondent. 

MOORE,  J.  This  is  a  suit  to  foreclose  a 
Hen  upon  lots  3  and  4  in  block  7  of  King's 
second  addition  to  tbe  city  of  Portland. 
Or.,  and  upon  a  dwelling  bouuse  erected 
thereon,  the  property  of  C.  A.  Malarkey, 
one  of  the  appellants  herein,  for  material 
furnished  to  the  contractor.  The  court 
below  held  the  lien  valid,  and  a  decree 
was  entered  foreclosing  It,  from  which  the 
defendants  appeal. 

Appellants  contend  that  tbe  notice  set 
out  in  tbe  pleadings  falls  to  comply  with 
the  statutory  requirements,  and  for  that 
reason  Is  ineffectual  to  create  a  lien.  It  Is 
unnecessary  to  notice  all  the  objections 
presented,  as,  in  our  judgment,  one  point 
urged  is  decisive  of  the  case.  Section  3669 
of  Hill's  Code  gives  this  remedy  to  one 
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who  has  furnished  material  to  be  used  in 
a  building  at  the  instance  of  the  owner  or 
of  bis  agent,  and  provides  that  every  con- 
tractor shall  be  held  to  be  the  agent  of  the 
owner.  Section  3673  provides  that  every 
lnmber  merchant  desiring  the  benefit  of 
the  act  shall  file  with  the  connty  clerk  a 
claim  containing  a  true  statement  of  his 
demand,  with  the  name  of  the  owner,  the 
name  of  the  person  to  whom  he  furnished 
the  materials,  and  also  a  description  of 
the  property  to  be  charged  with  said  Hen 
Ruffioient  for  Identification,  which  claim 
bball  bo  verified,  etc.  The  plaintiff,  desir- 
ing to  avail  himseir  of  the  benefit  of  this 
act,  filed  the  following  claim : 

"Know  all  men  by  these  presents,  that 
I,  N.  K.  Ranklu,  of  the  city  of  Portland,  In 
the  connty  of  Multnomah,  Oregon,  have, 
by  virtue  of  a  curtain  contract  made  with 
D.  C.  Macdonald  &  Co.,  of  the  county  of 
Multnomah,  Oregon,  and  for  the  furnish- 
ing of  lumber  and  material  used  in  the 
erecting  and  building  and  completing  of  a 
certain  dwelling  house,  the  ground  upon 
which  the  said  dwelling  bouse  was  erected 
being  at  the  time  the  property  of  C.  A. 
Malarkey,  who  caused  the  said  dwelling 
to  be  erected,  said  superstructure  and 
land  being  known  and  particularly  de- 
scribed as  follows:  Lots  three  and  four, In 
block  seven.  In  King's  second  addition  to 
the  city  of  Portland,  Oregon.  That  the 
contract  and  reasonable  price  of  such  ma- 
terial so  furnished  was  the  sum  of  $2,090.- 
81,  lawful  money  of  the  United  States. 
That  the  sum  of  $ 1,877.51  Is  now  due  or  to 
become  due  in  United  States  lawful  money, 
said  account  and  demand  being  hereinafter 
specifically  set  forth  and  stated.  That  it 
Is  the  Intention  of  the  said  N.  K.  Rankin 
to  bold  a  lien  upon  the  premises  hereinbe- 
fore described,  and  that  it  is  his  intention 
to  claim  and  hold  such  lien,  not  only 
upon  the  buildings,  erections,  and  super- 
structures, but  also  upon  the  land  upon 
which  the  same  are  erected.  That  the  fol- 
lowing is  a  true  and  correct  statement 
of  the  account  and  demand  of  the  claimant 
herein : 

For  labor  performed  $ 

Materials  famished   2,090  81 


Total  amount  of  debts  $2,090  81 

Deductions  by  credits....  $  218  30 


Total  amount  of  de- 
ductions   213  30 


Balance  now  due   $1,877  61 

—That  thirty  days  have  not  elapsed  since 
the  completion  of  the  said  dwelling  house. 

"N.  K.  Rankin." 
—Which  was  duly  verified  by  the  claimant. 

Can  it  be  said  that  this  notice  complies 
with  the  provisions  of  the  statute?  A  lien 
can  be  secured  only  by  filing  the  required 
notice  within  the  time  prescribed.  No 
other  notice  or  claim  of  Hen,  though 
brought  to  the  knowledge  of  the  owner, 
has  any  effect.  The  Hen  exists  by  virtue 
of  the  statutory  provisions,  and  the  re- 
quirements prescribed  for  securing  the  ben- 
efits of  this  remedy  must  be  observed. 
2  Jones,  Liens,  §  1389.  The  derisions  are 
unanimous  that  when  a  notice  is  re- 
quired by  statute,  either  to  create  or  con- 


tinue the  Hen,  It  Is  a  matter  of  substantial 
requirement,  and  must  be  complied  with 
on  the  part  of  the  claimant.  Phil.  Mech. 
Liens,  §  338;  Kexartee  v.  Marks,  15  Or. 
529,16  Pac.  Rep.  407.  What  the  statnte 
requires  in  order  to  perfect  the  lien  is  a 
condition  precedent,  and  must  be  com- 
plied with  before  the  Hen  can  attach.  Pile 
v.  Klllingsworth,  20  Or.  432,  26  Pac.  Rep. 
805;  Gordon  v.  Deal,  (Or.)  SI  Pac.  Rep.  287. 
The  notice  of  Hen  in  this  case  does  not 
comply  with  the  requirements  of  the  stat- 
ute, because  It  fails  to  state  the  name  of 
the  person  to  whom  the  materials  were 
furnished.  There  Is  no  direct  statement 
that  Macdonald  was  the  person  to  whom 
the  claimant  delivered  the  materials,  or 
that  he  ever  delivered  any,  to  be  used  in 
the  construction  of  said  building,  nor  is 
there  any  fact  stated  from  which  such  an 
inference  could  be  drawn.  It  cannot  be 
supposed  that  a  notice  which  states  that 
A.  claims  a  Hen  for  a  given  sum ;  that  the 
name  of  the  owner  is  B. ;  that  the  name  of 
the  person  to  whom  he  furnished  the  ma- 
terial Is  C,  and  that  the  property  was  lot 

1  in  block  2  of  a  designated  city,— would 
create  a  Hen,  without  connecting  the 
claimant  with  the  owner  of  the  property. 
The  statement  should  show  a  prima  facie 
right  of  lien.  It  therefore  must  connect 
the  claimont  with  the  owner  of  the  lot  or 
building  against  which  it  Is  songht  to  en- 
force the  lien,  either  by  showing  that  the 
claimant  contracted  with  the  owner  or 
his  agent,  or  that  he  furnished  materials 
to  one  who  was  erecting  a  building  under 
a  contract,  or  with  the  owner's  consent. 

2  Jones,  Liens,  §  1392;  Anderson  v.  Knud- 
sen,  33  Minn.  172,  22  N.  W.  Rep.  302.  While 
no  particular  form  is  necessary,  the  notice 
on  its  face  should  show  that  the  claim- 
ant, at  the  Instance  of  the  owner  or  bis 
agent,  had  furnished  certain  materials  to 
be  used  In  the  construction  of  a  building 
upon  which  be  claimed  a  Hen,  and  for  this 
purpose  the  statutebas  required  the  claim- 
ant to  name  the  person  in  his  notice  to 
whom  the  materials  were  furnished.  The 
plaintiff  having  failed  to  do  this,  or  to 
connect  the  owner  of  the  premises  with 
the  materials  furnished,  his  lien  never  at- 
tached to  the  land  or  building,  and  the  de- 
cree of  the  court  below  must  be  reversed, 
and  the  complaint  dismissed. 

(23  Or.  5(52) 

STATE  v.  DUNN. 
(Supreme  Court  of  Oregon.  March  20,  1893.) 
Forgery — Note  Barked  bt  Limitation. 
A  note  against  which  the  statute  of 
limitations  has  apparently  ran  is  not  wholly 
void,  since  judgment  may  be  rendered  against 
the  maker  unless  he  pleads  the  statute;  and 
therefore  the  altering  and  publishing,  as  genu- 
ine, of  a  false  and  forged  note,  though  ap- 
parently barred  by  the  statute,  is  a  forgery, 
within  Hill's  Code,  9  1808,  which  defines  the 
crime  as  the  -false  making  or  altering  of  any 
promissory  note,  etc,  or  altering  and  publish- 
ing the  same  as  true  and  genuine,  with  intent 
to  injure  or  defraud  any  one. 

Appeal  from  circuit  court,  Multnomah 
county;  T.  A.  McBrlde,  Judge. 

R.  H.  Dunn  pleaded  guilty  to  an  indict- 
ment charging  him  with  forgery.  From 
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a  judgment  overruling  his  motion  In  ar- 
rest of  Judgment,  and  sentencing  him  to 
imprisonment,  be  appeals.  Affirmed. 

McGinn.  Sears  &  Simon,  for  appellant. 
Qeo.  E.  Chamberlain,  Atty.  Gen.,  and 
W.  T.  Hume,  Diet.  Atty.,  for  the  State. 

LORD,  C.  J.  The  defendant  pleaded 
guilty  to  an  indictment  which  charged 
that  he,  'on  the  15th  day  of  December. 
1892,  in  the  county  of  Multnomah  and  state 
of  Oregon,  did  willfully,  knowingly,  and 
feloniously  utter  and  publish  as  true  and 
genuine,  to  one  W.  G.  Jcnne,  a  certain 
false  and  forged  writing  and  promissory 
note,  knowing  the  same  to  be  false  and 
forged,  the  tenor,  purport,  and  effect 
whereof  1h  as  follows:  4  f 165.00.  Portland, 
Oregon,  Dec.  14, 1882.  Ninety  days  after 
date,  without  grace,  we,  Jointly  and  sev- 
erally, promise  to  pay  to  the  order  of  R. 
H.  Dunn  one  hundred  and  sixty-five  dol- 
lars, for  value  received,  with  interest  from 
date,  payable  at  the  rate  of  ten  per  cent, 
per  annum  until  paid,  principal  and  inter- 
est payable  in  U.  8.  gold  coin  at  the  Alns- 
worth  National  Bank,  In  Portland,  Ore- 
gon ;  and  in  case  suit  or  action  is  insti- 
tuted to  collect  this  note,  or  any  portion 
thereof,  we  promise  to  pay  such  addition- 
al sum  of  money  as  the  court  may  adjudge 
reasonable  as  attorney's  fees  In  said  suit 
or  action.  Jonathan  Richardson.  J.  J. 
Fisher,'— with  intent  to  injure  and  defraud 
the  said  W.  G.  Jenne  and  other  persons." 
etc.  Before  judgment  was  rendered  on  de- 
fendant's plea  of  guilty,  be  filed  a  motion 
in  arrest  of  judgment,  upon  the  grouud 
that  the  facts  stated  in  the  indictment 
do  not  constitute  crime,  which  the  court 
overruled,  and  thereafter  sentenced  blin  to 
imprisonment  in  the  peuitentiary. 

It  will  be  observed  that  nearly  ten 
years  have  elapsed  since  said  note  became 
due,  or  a  cause  of  action  accrued  thereon, 
and  our  statute  prescribes  that  an  action 
can  only  be  commenced  on  a  contract  of 
this  character  within  six  yearn  after  the 
action  has  accrued.  Hill's  Code,  §  6.  Up- 
on this  state  of  the  case,  the  contention 
for  the  defendant  is  that  the  note  set  out 
in  the  indictment  appears  on  its  face  to  be 
barred  by  the  statute  of  limitations,  or 
not  to  be  enforceable,  and  therefore  is  not 
such  an  instrument  as  can  be  the  subject 
of  forgery.  The  defendant  is  indicted  un- 
der section  1808,  Hill's  Code,  which  pro- 
vides that  "if  any  person  shall,  with  In- 
tent to  injure  or  defraud  any  one,  falsely 
make,  alter,  forge,  or  counterfeit  *  *  • 
any  promissory  note,  *  *  •  or  shall, 
with  such  intent,  knowingly  utter  or  pub- 
lish as  true  and  genuine  any  such  false,  al- 
tered, forged,  or  counterfeited  record,  writ- 
ing, Instrument,  or  matter  whatever, shall 
be  punished  by  imprisonment  in  the  peni- 
tentiary not  less  than  two  nor  more  than 
twenty  years."  By  this  section  the  utter- 
lug  or  passing,  as  well  as  the  making,  of 
a  forged  instrument,  is  declared  a  forgery. 
They  are  separate  and  distinct  crimes, 
though  both  offenses  are  forgery.  The 
party  uttering  need  not  be  the  party  who 
forged  the  instrument.  To  make  out  the 
offense,  it  is  sufficient  that  the  writing  or 
instrument  should  be  forged  or  altered; 


that  the  party  ottering  or  passing  it  knew 
it  to  be  false,  altered,  or  forged:  and 
that  he  should  utter,  or  attempt  to  utter, 
it  with  intent  to  injure  or  defraud  some 
one. 

As  defined  hy  Mr.  Bishop,  "  forgery  is 
the  false  making,  or  materially  altering, 
with  intent  to  defraud,  of  any  writing 
which,  if  gennine,  might  apparently  be  of 
legal  efficacy,  or  the  foundation  of  a  legal 
liability."  2  Bish.Crim.Law,§  523.  "But," 
be  further  observes,  "  to  constitute  an  in- 
dictable forgery,  it  is  not  alone  sufficient 
that  there  be  a  writing,  and  that  the  writ- 
ing be  false.  It  must  bo  also  such  as,  if 
true,  would  be  of  some  legal  efficacy,  real 
or  apparent,  since  otherwise  it  has  no  le- 
gal tendency  to  defraud. "  Id.  §533.  "This 
is  on  the  principle,"  said  Gregory,  J., 
"that  every  man  knows  the  law,  and  Is 
able  to  appreciate  the  legal  effect  of  the 
instrument,  and  therefore  it  cannot,  in  le- 
gal contemplation,  defraud  any  one." 
Reed  v.  State,  28  Ind.  397.  Hence  a  writ- 
ing invalid  ou  Its  face  cannot  be  the  sub- 
ject of  forgery,  because  it  has  no  legal 
tendency  to  Injure  or  defraud.  But  while 
a  writing  which  U  void,  or  without  legal 
efficacy,  on  its  face,  cannot  be  the  subject 
of  forgery,  it  may  be,  when  it  is  shown  by 
the  averment  of  proper  extrinsic  facts  to 
be  capable  of  injury,  or  affecting  the 
rights  of  another.  Of  course,  If  the  instru- 
ment is  void  or  Invalid  on  its  face,  and 
cannot  be  made  good  by  averment,  the 
crime  of  forgery  cannot  be  predicated  up- 
on it.  An  indictment  for  forgery  must 
therefore  disclose  an  instrument  which  is 
calculated,  on  its  face,  to  have  some  effect, 
or  extrinsic  facts  must  be  alleged  which 
will  enable  the  court  to  see  Judicially  its 
fraudulent  tendency.  See  note  to  Arnold 
v.  Cost,  22  Amer.  Dec.  306-321.  In  the  case 
at  bar  the  alleged  invalidity  of  the  note 
appears  on  its  face,  and  arises  from  the 
fact  that  it  Is  subject  to  the  bar  of  the 
statute  of  imitations.  The  contention  is, 
on  uccount  of  the  bar  of  the  statute,  that 
the  note  is  not  enforceable,  and  cannot, 
therefore,  be  the  subject  of  forgery,  be- 
cause, in  such  case,  there  can  be  no  legal 
tendency  to  injure  or  defraud  another. 
This  argument  proceeds  upon  the  principle 
that  the  note,  if  genuine,  would  be  void 
and  worthless,  because  the  statute  not 
only  bars  the  remedy,  but  extinguishes 
and  destroys  thelegal  obligation, and  con- 
sequently the  note  could  not  be  the  foun- 
dation of  a  criminal  action  for  forgery. 
But,  we  apprehend,  it  is  not  absolutely 
essential  that  a  writing  or  note  must  be 
capable  of  enforcement,  to  be  the  subject 
of  forgery.  In  Hawkesward's  Case,  1 
Leach,  257.  the  defendant  was  indicted  for 
forging  a  bill  of  exchange.  The  bill  was 
not  stamped  as  required  by  the  statute, 
which  provided  "that  a  hill  without  a 
stamp  shall  not  be  pleaded,  or  given  in 
evidence,  or  be  available,  in  law  or  equi- 
ty."  It  was  contended  by  counsel  for  the 
prisoner  that  "the  writing  was  not  a  bill 
of  exchange,  but  a  piece  of  waste  paper, 
incapable  of  becoming  the  subject  of  either 
fraud  or  felony ;  that  the  party  who  took 
it  must  at  the  time  have  known  that  It 
was  not  a  legal  bill  of  exchange,  or  be 
must  have  been  grossly  negligent,— the 
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defect  being  visible  upon  the  face  of  it." 
But  Buller,  J.,  overruled  the  objection  on 
the  ground  that  the  stamp  acts  were 
merely  revenue  laws,  and  did  not  purport 
tn  any  way  to  alter  the  crime  of  forgery, 
and  that  the  effect  of  the  stamp  act,  say- 
ing; a  bill  without  a  stamp  shall  not  be 
pleaded,  or  given  In  evidence,  or  be  availa- 
ble. In  law  or  equity,  signified  only  that  it 
should  not  be  made  use  of  to  recover  the 
debt.  This  and  other  cases  which  might 
be  cited  indicate  that  it  is  not  absolutely 
essential  the  writing  or  instrument  must 
be  enforceable  at  law,  to  predicate  forgery 
upon  it.  While  it  is  true  that  a  writing 
alleged  to  have  been  forged  must,  if  genu- 
ine, have  some  legal  efficacy,  or  be  the 
foundation  of  some  legal  liability,  yet  it  is 
not  always  necessary  that  it  should  be 
enforceable,  to  be  the  subjf»ct  of  forgery. 
It  is  sufficient  if  it  may  be  the  basin  of  an 
action,  or  is  of  such  a  character  that  it 
may  defraud,  or  injuriously  affect  the 
rights  of  another.  It  is  laid  down  as  a 
fundamental  principle  that  statutes  of 
limitation  affect  the  remedy,  but  not  the 
merits;  in  other  words,  that  they  bar  the 
remedy,  merely,  but  do  not  extinguish  or 
destroy  the  obligation.  Hence  the  defense 
of  the  statute  is  a  personal  privilege,  and 
no  one  can  compel  anyone  to  take  advan- 
tage of  it,  if  he  chooses  not  to.  18  Ainer. 
&  Eng.  Enc.  Law,  703-707.  Mr.  Wood 
says  that  "a  rule  of  great  importance  is 
that  the  bar  of  the  statute  roust  be  inter- 
posed by  the  diligence  of  the  debtor,  and 
as  early  as  possible,  and  usually,  unless 
otherwise  provided  by  statute,  on  the 
pleadings  previously  ro  the  hearing,  and 
that  it  will  not  be  raised  by  the  court,  un- 
solicited, and  also  that  the  protection 
afforded  by  the  statute  may  be  waived  by 
the  debtor."  "The  law  allows  a  man  to 
be  honest,  and  to  pay  an  honest  debt, 
however  stale  and  ancient  it  may  be.  He 
may  interpose  the  statute  of  limitations, 
but  he  may  waive  it,  also.  The  law  does 
not  compel  him  to  resort  to  this  defense, 
nor  can  others  insist  upon  It  for  him." 
Bank  v.  Kimble,  70  Ind.  203.  A  note  may 
be  barred  by  the  statute  of  limitations, 
and  still  support  a  judgment,  if  no  defense 
be  interposed.  In  this  state,  on  contracts 
of  this  character,  the  statute  only  affects 
the  remedy,  and,  in  order  to  avail  a  par- 
ty, must  be  pleaded,  if  it  does  not  appear 
on  the  face  of  a  complaint,  or  demurred 
to,  if  it  does.  This  being  so.  If  an  action 
should  be  begun  on  a  note  subject  to  the 
bar  of  the  statute,  the  makers  would  be 
compelled  to  come  into  court,  and  defend 
acrainst  it,  in  order  to  avoid  the  recovery 
of  a  judgment  upon  it.  This  shows  that 
such  a  note  has  some  efficacy  or  validity, 
and  is  not  wholly  void,  even  though  its 
collection  might  be  defeated  by  such  ap- 
pearance in  court,  and  it  is,  therefore, 
within  the  principle  announced,  thesuhject 
of  forgery.  In  People  v.  Faduer,  10  Abb. 
N.  C.  402,  It  was  objected  thut  the  indict- 
ment was  void  for  the  reason  that  the 
note  alleged  to  be  forged  wa*  usurious, 
and  void  on  its  face.  The  court  says: 
"The  answer  to  this  question  would  seem 
to  be  found  in  the  answer  to  another, 
vi». :  Would  the  maker  of  this  note,  If  gen- 
uine, be  compelled  to  defend,  in  order  to 


protect  himself  from  judgment,  in  au  ac- 
tion founded  upon  it?  If  the  note,  in  the 
form  set  forth  in  the  indictment,  be  the 
subject  of  legal  proceedings  in  which  a 
judgment  may  be  lawfully  recovered 
against  the  maker  on  default,  then  he 
may  be  Injured,  within  the  meaning  of  the 
statute.  It  is  an  injury  to  be  compelled 
either  to  defend  a  suitor  suffer  judgment. " 
So,  here,  if  the  makers  of  the  note  set  out 
in  the  indictment,  if  genuine,  would  be 
compelled  to  come  into  court,  and  defend, 
in  order  to  protect  themselves  against  a 
judgment  in  an  action  founded  upon  it, 
then  such  a  note  may  be  the  subject  of 
legal  proceedings,  in  which  a  judgment 
may  be  lawfully  recovered  against  the 
makers  on  defuult,  and  they  be  injured, 
within  the  meaning  of  the  statute.  Such 
a  note  has  sufficient  efficacy  or  validity  to 
sustain  a  judgment,  and  create  a  lien  up- 
on the  property  of  the  makers,  unless  they 
come  into  court,  and  defend  against  the 
action,  as  provided  by  the  ('ode.  It  is  a 
writing,  according  to  Mr.  Bishop's  defi- 
nition, which,  if  genuine,  might  be  of  legal 
efficacy,  or  the  foundation  of  a  legal  lia- 
bility. It  is  not  wholly  told,  or  absolute- 
ly worthless,  but,  as  we  have  seen,  ralgbt 
become  the  foundation  of  a  valid  judg- 
ment, and  thus  establish  a  legal  liability. 
Such  being  the  case,  the  makers  might  be 
injured  or  prejudiced  by  it;  "and  that," 
said  the  Judges  In  King  v.  Ward,  2  Ld. 
Raym.  1461,  "makes  the  forgery  an  offense 
for  which  an  indictment  would  lie  at  com- 
mon law,"  and,  as  we  think,  under  our 
statute.   The  judgment  is  affirmed. 


(23  Or.  568) 

STATE  v.  BYAM. 
(Supreme  Court  of  Oregon.    March  20,  1893.) 
Selling  Land  without  Title — Criminal  Prose- 
cution—Evidence. 

1.  On  a  prosecution  under  Hill's  Ann.  Laws, 
8  1783,  for  selling  and  conveying  land  without 
having  title  thereto,  the  fact  that  the  land  is 
situated  in  another  state  does  not  render  com- 
petent the  testimony  of  a  witness  as  to  the  re- 
sult of  his  examination  of  the  records  of  title 
in  that  state,  where  it  does  not  appear  that  he 
is  skilled  in  such  matters,  or  that  the  records 
he  examined  are  the  official  records. 

2.  Neither  can  such  witness  testify  to  a 
declaration  of  ownership  made  to  him  by  the 
person  in  possession  of  the  land,  since  such 
testimony  is  hearsay. 

3.  On  such  a  prosecution,  the  state  must 
prove  by  competent  evidence  every  material  in- 
gredient of  the  crime,  including  the  want  of 
title  in  defendant  to  the  property  conveyed. 

Appeal  from  circuit  court,  Multnomah 
county  ;  M.  D.  Clifford,  Judge. 

C.  P.  Byam  was  convicted  of  the  crime 
of  selling  land  without  having  title  there- 
to, and  he  appeals.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BEAN,  J.: 

The  defendant  was  convicted  and  sen- 
tenced to  imprisonment  in  the  penitentiary 
for  the  crime  of  selling  and  conveying  real 
estate  without  having  title  thereto,  under 
section  1783  of  Hill's  Annotated  Laws  of 
Oregon.  The  real  estate  which  defendant 
is  charged  to  have  fraudulently  so  con- 
veyed Is  situated  in  the  town  of  Wheaton 
Heights,  Du  Page  county,  111.  The  state, 
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tn  orCer  to  maintain  tbe  Issuee  on  Its  part, 
and  show  tbat  defendant  bad  no  title  to 
the  property  conveyed,  called  an  a  witness 
one  George  S.  Lewia,  who  testified  on  di- 
rect examination  tbatbe  was  tbe  constable 
of  Alblna  district, Multnomah  county,  Or., 
and  was  in  Wbea ton  Heights  in  December, 
1892,  and  while  there,  In  company  with  one 
Ira  Brown,  a  real-estate  dealer,  examined 
the  records  of  Dn  Page  county,  and  found 
that  defendant  did  not  own  any  property 
appearing;  of  record  In  tbat  county;  tbat 
Ira  Brown  was,  or  claimed  to  be,  in  posses- 
sion of  tbe  property  defendant  Is  charged 
with  having  sold,  and  told  witness  be  was 
the  owner.  On  cross-examination  tbe  wit- 
nens  testified  tbat  be  did  not  have  a  de- 
scription of  the  property,  and  could  not 
tell  who  was  the  owner,  and  all  he  knew 
abont  the  ownership  was  what  Brown 
told  him ;  that  be  did  not  know  whether 
tbe  records  be  examined  were  the  records 
of  deeds  for  the  county,  or  tbat  tbe  place 
where  be  made  tbe  examination  was  tbe 
county  seat.  All  be  knew  abont  tbe  mat- 
ter was  tbat  -Brown  told  him  they  were 
the  records  of  Wbeaton  Heights,  and  be 
found  them  in  a  building  at  tbat  place,  in 
charge  of  some  person  he  supposed  to  be 
a  clerk  in  tbe  office;  and  tbat  these  books 
were  shown  him  In  response  to  bis  request 
for  permission  to  examine  the  records  af- 
fecting the  title  to  tbe  land  in  question. 
ThiB  evidence,  whieb  was  admitted  under 
the  objection  and  exception  of  tbe  defend- 
ant on  the  ground  that  it  was  incom- 
petent and  hearsay,  is  all  the  evidence 
given  or  offered  on  tbe  trial  showing  or 
tending  to  show  tbat  defendant  did  not 
own  tbe  property  conveyed  by  him.  At 
the  close  of  tbe  testimony  the  defendant, 
by  his  counsel,  moved  the  court  to  direct 
tbe  ]ury  to  return  a  verdict  of  acquittal 
on  account  of  a  total  failure  of  proof, 
which  being  overruled,  defendant  wascon- 
vlcted,  sentenced  to  imprisonment,  and 
now  brings  this  appeal,  assigning  as  error 
the  admission  of  Lewis' testimony  and  the 
refusal  of  the  court  to  direct  tbe  Jury  to 
return  a  verdict  of  acquittal. 

McGinn,  Sears  &  Simon,  for  appellant. 
Geo.  E.  Chamberlain,  Atty.  Gen.,  and  W. 
T.  Hume,  Diet.  Atty.,  for  tbe  State. 

BEAN,  J.,  (after  stating  tbefacts.)  The 
mere  statement  of  Lewis'  testimony  is  suffi- 
cient to  show  its  manifest  incompetency. 
He  does  not  know  or  pretend  to  know 
anything  about  the  title  to  tbe  land,  ex- 
cept what  Brown  told  him  and  what  in- 
formation he  received  from  looking  at  the 
supposed  records.  Tbat  the  contents  of 
a  public  record  cannot  be  proven  by  parol 
is  so  elementary  that  it  would  be  useless 
to  cite  any  authorities  in  support  of  the 
principle;  and  if  it  be  conceded  that  in 
cases  of  this  character,  where  the  records 
are  not  wit  bin  the  jurisdiction  of  t  he  court, 
the  evidence  of  a  witness  skilled  in  tbe  ex- 
amination of  records  and  in  searching 
titles  is  competent  to  prove  tbat  thename 
of  a  certain  person  does  not  appear  upon 
the  record  of  titles  as  the  owner  of  prop- 
erty, (Burton  v.  Driggs,  20  Wall.  125;  1 
Greenl.  Ev.  93.)  the  testimony  of  Lew  in 
does  not  come  within  the  rule,  because  It 


does  not  appear  that  be  la  skilled  In  such 

matters,  or  tbat  tbe  record  he  claim*  to 
have  examined  was  In  fact  the  record  of 
titles  for  Du  Page  county  or  the  official 
record  of  tbe  titles  to  property  in  Wbeaton 
Heights.  It  seems  to  us,  therefore,  tbat 
there  Is  a  total  failure  of  evidence  tending 
to  prove  one  of  the  material  allegations 
of  tbe  indictment. 

We  are  unable  to  agree  with  counsel  for 
the  state  tbat  this  te  a  case  in  which  the 
burden  of  proof  rests  upon  tbe  defendant 
to  show  tbat.be  did  actually  have  title  to 
tbe  property  con  veyed  by  him.  In  all  crim- 
inal cases  tbe  law  requires  the  prosecution 
to  prove  every  material  allegation  of  the 
Indictment  by  competent  evidence.  IBisb. 
Crlra.  Proc.  §  1056.  It  has  been  held,  It  is 
true,  in  prosecutions  for  selling  liquor  with- 
out a  license,  tbat  tbe  defendant  must 
show  that  he  was  authorised  to  make  the 
sale;  but  this  is  an  apparent,  rather  than 
an  actual,  exception  to  tbe  rule,  founded  on 
necessity  and  grounds  of  public  policy.  It 
proceeds  upon  tbe  theory  that,  all  sales  of 
liquor  being  prohibited,  except  licensed 
sales,  when  a  sale  is  shown,  the  presump- 
tion prima  facie  Is  tbat  it  1b  unlawful,  and 
this  presumption  makes  out  a  case  for  the 
state  unless  it  is  overcome  by  proof  of 
license.  Bish.  Crim.  St.  §  1051;  State  v. 
Schmail,25  Minn. 870.  But, conceding  tbat 
this  rule  applies  in  prosecutions  for  selling 
liquor  without  a  llcense.no  such  presump- 
tion can  attach  In  the  case  of  an  execution 
of  a  conveyance  of  real  property.  It  is 
not  prohibited  by  law,  nor  prima  facie 
unlawful,  but  tbe  presumption  is  tbat  ev- 
ery conveyance  of  real  estate  Is  lawful;  and 
before  a  conviction  can  be  had  in  such  case 
tbe  prosecution  must  prove, by  competent 
evidence,  every  material  ingredient  of  the 
statutory  crime,  among  which  is  the  want 
of  title  in  the  defendant  to  the  property 
conveyed.  There  being  no  such  proof  in 
this  case,  the  court  should  have  directed  a 
verdict  of  acquittal ;  and,  for  a  failure  to 
do  so,  the  Judgment  must  be  reversed,  and 
the  cause  remanded. 


(51  Kan.  89) 

HASKELL  COUNTY  BANK  et  aL  v.  BANK 
OF  SANTA  PE. 

(Supreme  Court  of  Kansas.  March  11,  1893.) 

Joihdib  OF  Actions  —  Demurskr— Conspiracy— 
Damages. 

L  An  action  to  recover  damages  against  a 
number  of  defendants  for  a  fraudulent  conspir- 
acy cannot  be  joined  with  an  action  to  obtain 
a  cancellation  of  a  certificate  of  deposit  owned 
and  held  by  one  of  said  defendants  alone,  even 
though  sucn  certificate  was  obtained  as  one  of 
the  fruits  of  the  conspiracy. 

2.  Where  facts  sufficient  to  constitute  both 
of  such  causes  of  action  -are  blended  in  the 
same  petition,  without  any  separation,  and  the 
plaintiff  prays  judgment  both  fpr  the  damages 
and  for  a  cancellation  of  such  instrument,  and 
a  demurrer  is  filed  by  the  defendant,  alleging 
an  improper  joinder  of  several  causes  of  ac- 
tion, such  demurrer  should  be  sustained. 

3.  Only  such  damages  as  accrue  from 
acts  done  prior  to  the  commencement  of  the 
suit  can  be  included  in  the  recovery  in  this 
case:  and  it  is  error  for  the  court  to  Instruct 
the  jury  that  they  may  include  attorneys'  fees. 
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expense*,  and  damages  Incurred  in  an  action 
brought  subsequent  to  the  commencement  of 
this  case,  in  their  verdict  herein. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Haskell'  connty; 
Theodore  Botkin,  Judge. 

Action  by  the  Bank  of  Santa  Fe  against 
the  Haskell  County  Bank,  Charles  B. 
Beam,  F.  B.  Price,  L.  T.  Armstrong,  C.  L. 
Clayton,  Joseph  Rosenthal,  J.  F.  Kern, 
and  C.  W.  Wadswortb  to  cancel  a  certifi- 
cate of  deposit  held  by  defendant  bank 
and  for  damages  for  a  conspiracy  against 
all  defendants.  There  was  Judgment 
against  defendant  bank,  and  against 
defeudants  Rosenthal,  Kern,  and  Wads- 
worth,  and  all  the  defendants  Joined  in  a 
petition  of  error.  A  motion  to  dismiss 
the  petition  In  error  was  sustained,  and 
defendants  bring  error.  Reversod. 

Hopkins  &  Hoskinson,  for  plaintiffs  In 
error.  Milton  Brown  and  Waters  &  Wa- 
ters, for  defendant  in  error. 

ALLEN,  J.  The  petition  in  error  in  this 
case  is  entitled,  "The  Hankell  County 
Bank,  a  corporation,  Charles  B.  Beam,  F. 
B.  Price,  L.  T.  Armstrong.  C.  L.  Clayton, 
Joseph  Rosenthal,  J.  F.  Kern,  ami  C.  W. 
Wadsworth,  versus  The  Bauk  of  Santa 
Fe,  a  corporation,"  and  alleges  that  the 
defendant  in  error  recovered  a  Judgment 
in  a  certain  action  wherein  the  defendant 
in  error  was  the  plaintiff,  and  the  plaintiffs 
in  error,  Z.  T.  Wright,  and  A.  J.  Hoising- 
ton  were  defendants.  The  record  shows 
that  Judgment  was  rendered  against  Jo- 
seph Rosenthal,  J.  F.  Kern,  C.  W.  Wads- 
worth,  and  the  Haskell  County  Bank, and 
that  no  Judgment  was  rendered  against 
the  other  plaintiffs  in  error. 

A  motion  is  made  to  dismiss  because 
the  petition  in  error  recites  a  Judgment 
appealed  from  and  no  such  Judgment  Is 
evidenced  by  the  pretended  case  made,  and 
on  other  grounds,  which  we  do  not  deem 
worthy  of  especial  notice.  On  the  other 
band  the  plaintiffs  in  error  ask  leave,  not 
to  amend  the  case  made,  but  to  amend 
the  petition  in  error  by  striking  out  the 
names  of  Ream,  Price,  Armstrong,  and 
Clayton.  We  think  it  in  the  furtherance 
of  justice  that  this  amendment  should  be 
permitted,  and  the  motion  to  dismiss  the 
action  will  be  overruled. 

The  original  petition  in  this  action  was 
filed  on  September  12, 1888.   An  amended 

?etition  was  filed  on  the  13th  of  December, 
88S.  The  petition  alleges.  In  substance, 
that  the  defendant  the  Haskell  County 
Rank  was  a  corporation.  That  defend- 
ant Hoisington  was  president;  Wright, 
vice  president ;  Kerns,  cashier;  and  Rosen- 
thal, secretary  thereof.  That  both  the 
plaintiff  and  defendunt  hanks  were  carry- 
ing on  a  banking  business  in  the  town  of 
Santa  Fe.  That  the  defendants  entered 
Into  a  conspiracy  for  the  purpose  of  injur- 
ing the  plaintiff.  That  the  Haskell  Coun- 
ty Bank  was  the  holder  of  a  mortgage  for 
$5,000,  executed  by  one  S.  P.  Axtell  on  cer- 
tain property  known  as  "The  Highland 
Addition  to  the  Town  of  Santa  Fe. "  That 
the  other  defendants  procured  the  defend- 
ant Charles  B.  Ream  to  come  to  Santa  Fe, 
and  hold  blrotelf  out  as  a  person  represen t- 
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Ing  a  syndicate  of  persons  desiring  to  pur- 
chase property,  and  that  the  defendants 
caused  it  to  be  noised  about  that  Ream 
waa  a  man  of  means,  desiring  to  purchase 
property.  That  the  defendant  Rosenthal 
made  a  sham  sale  of  a  lot  to  said  Ream 
for  the  pretended  price  of  91,000,  and  pre- 
tended to  accept  in  payment  therefor  a 
certified  draft  on  the  Deposit  Bank  ol 
Georgetown,  Ky.,  drawn  by  said  Beam. 
That  said  defendants  prepared  a  letter  of 
credit  purporting  to  be  written  by  one 
Sinclair,  as  cashier  of  said  Deposit  Bank 
of  Georgetown,  Ky.,  representing  said 
Beam  to  be  a  man  of  means,  and  able  to 
fill  his  contracts.  That  the  defendant 
Wadsworth  went  to  plaintiff's  officers, 
and  represented  said  Sinclair  to  be  an  old 
schoolmate,  and  introduced  said  Beam  to 
be  a  man  responsible,  financially  and 
morally.  That,  through  the  scheme  of 
the  defendants,  they  procured  said  Beam 
to  enter  into  negotiations  with  C.  D.  Ben- 
ton, who  was  secretary  of  plaintiffs  bank, 
for  the  purchase  of  said  Highland  addi- 
tion; that  in  pursuance  of  their  plans  the 
defendants  caused  Beam  to  make  a  pre- 
tended purchase  of  100  lots  In  said  High- 
land addition  for  the  price  of  $3,500.  That, 
after  said  Beam  had  agreed  to  take  said 
addition,  be  made  inquiry  as  to  the  title 
thereto,  and  pretended  to  have  learned  of 
the  existence  of  said  mortgage,  and  then, 
for  the  sole  purpose  of  Inducing  plaintiff 
to  step  into  the  trap  laid  for  it,  declined 
to  purchasesaid  addition  unless  said  mort- 
gage was  released,  all  of  which  had  been 
agreed  between  defendants  should  be  his 
line  of  conduct  in  said  matter.  That  there- 
after Beam  tendered  in  payment  for  said 
addition  three  certain  sight  drafts  for  91,- 
000  each,  and  one  for  $5u0,  drawn  on  said 
Deposit  Bank  of  Georgetown,  Ky.,  signed 
by  himself,  and  offered  to  leave  them  with 
plaintiff,  and  let  Axtell  and  wife  execute  a 
deed  to  said  lots, conveying  them  to  Beam, 
and  leave  the  same  with  said  bank  in 
escrow  until  said  drafts  were  paid,  on  con- 
dition that  said  mortgage  should  first  be 
released.  That  plaintiff,  through  Its  offi- 
cers, went  to  said  defendant  bank,  and  In- 
quired if  it  would  accept  said  sight  drafts, 
and  satisfy  said  mortgage  to  the  extent 
thereof,  but  said  bank  refused  for  the  pre- 
tended reason  that  it  was  not  their  trade, 
and  informed  plaintiff's  officers  that  they 
would  accept  Beam's  sight  draft  for  any 
property  he  would  buy  of  them;  that  they 
bad  sold  him  $900  worth  of  property,  and 
taken  his  sight  draft  therefor  on  said  De- 
posit Bank;  and  that  the  same  had  been 
promptly  met  and  paid.  That  all  of  said 
line  of  conduct  had  been  previously  agreed 
upon  between  the  defendants.  That  sole- 
ly because  of  the  representations  of  the  de 
fendant,  and  relying  upon  them,  the  plain 
tiff  agreed  to,  and  did,  accept  said  drafts, 
and  took  a  deed  from  said  Axtell  and  wife 
to  Beam,  to  bold  It  in  escrow,  and  there- 
upon paid  to  said  Haskell  County  Bank 
the  sum  of  $1,500  in  cash,  and  Issued  ith 
certificate  of  deposit  for  $2,000,  and  tlx 
remainder  of  said  mortgage  whs  raised  by 
the  investment  company,  for  which  Axtell 
held  the  legal  title  as  trustee.  The  drafts 
were  drawn  by  Beam,  and  were  payable 
at  said  Georgetown  Bank.    The  draft* 
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were  not  paid,  and  the  Georgetown  Bank 
promptly  Informed  plaintiff  that  it  had  no 
funds  belonging:  to  Ream,  nor  to  Price, 
Armstrong,  or  Clayton,  whose  names  were 
associated  with  said  Ream;  and  the 
plaintiff  charges  that  each  of  said  defend- 
ants well  knew  that  Ream  was  an  im- 
postor, and  had  no  money  at  said  George- 
town Bank,  and  had  no  credit  thereat, 
and  that  he  was  not  acting  in  good  faith, 
and  was  engaged  in  a  scheme  concocted 
by  Bald  defendants  to  procure  said  money 
out  of  plaintiff's  bank,  hoping  thereby  to 
cripple  and  bankrupt  it,  and  drive  it  out 
of  competition  with  the  defendant's  bank. 
Copies  of  these  drafts,  and  of  the  certificate 
of  deposit,  are  attached  to  the  plaintirf's 
petition,  and  bear  date  September  5, 1888. 
The  petition  then  goeson  to  further  state, 
and  plaintiff  charges,  "that,  since  the  fil- 
ing of  her  original  petition  herein,  defend- 
ants, pursuing  their  original  design  to  de- 
stroy plaintiff's  business  in  said  town  of 
Santa  Fe,  did,  after  plaintiff  refused  to 
pay  said  certificate  of  deposit,  cause  an  at- 
tachment to  issue  from  this  court,  attach- 
ing all  the  property  of  said  plaintiff,  and 
after  finding  that  all  this  could  not  close 
plaintiff's  business,  and  for  the  purpose  of 
further  annoying  and  damnging  the  same, 
they  served  notice  upon  plaintiff  that  de- 
fendants would  apply  before  Hon.  A.  J. 
Abbott.  Judge  of  this  judicial  district,  at 
chambers,  in  Garden  City,  Kan.,  for  a  re- 
ceiver to  take  charge  of  the  assetsof  plain- 
tiff, thereby  causing  plaintiff  to  be  at  great 
expense  in  attending  at  said  time,  and 
rendering  her  liable  for  counsel  fees  there- 
by, of  the  fair  value  of  $100.  And  the  de- 
fendants, well  knowing  that  they  had  no 
cause  to  Justify  the  appointment  of  a  re- 
ceiver, failed  to  appear  at  said  time,  but 
instead,  and  for  the  sole  purpose  of  further 
injuring  plaintiff's  business  and  destroy- 
ing her  reputation,  caused  an  additional 
notice  to  be  served  on  plaintiff,  that  they 
would  apply  for  a  receiver  before  said 
judge,  at  chambers,  at  Lakln,  Kearney 
county,  Kan.,  distant  from  Santa  Fe 
about  50  miles,  and  caused  plaintiff  to  pay 
counsel  to  attend  thereat,  and  where 
they  again  failed  to  appear,  and  for  like 
reasons  last  above  given;  and  the  fair 
value  of  plaintiff's  attorney's  fees  were 
|100  therefor.  And  that  each  of  said  no- 
tices and  said  attachments  were  served 
and  Issued  by  defendants  for  the  sole  pur- 
pose of  bankrupting  plaintiff,  and  driving 
her  out  of  business.  And  plaintiff  charges 
that,  by  reason  of  defendant's  malicious 
and  unlawful  conduct,  they  have  de- 
stroyed plaintiff's  business,  have  caused 
her  customers  to  withdraw  their  deposits, 
and  their  correspondents  to  withdraw 
their  business,  and  they  have  robbed 
plaintiff  of  her  surplus  cash,  and  damaged 
the  business  reputation  of  said  plaintiff 
until  her  profits  have  fallen  off  from  $1,- 
000  a  month  until  at  this  time  they  are 
practically  nothing."  The  petition  closes 
with  a  prayer  (1)  for  the  cancellation  of 
said  $ 2,000  certificate  of  deposit;  (2)  for 
$500  for  attorneys' fees  and  expenses;  (3) 
for  the  $1,500  paid;  (4)  for  $10,000  dam- 
ages. To  this  petition  there  was  a  de- 
murrer alleging  (1)  the  improper  joinder 
of  causes  of  action;  (2)  that  the  petition 


fails  to  state  a  cause  of  action.  This  de- 
murrer was  overruled  by  the  court,  and 
afterwards  an  answer  containing  a  gen- 
eral denial  was  filed  by  the  defendants.  A 
trial  was  had  before  a  jury,  and  a  verdict 
rendered  in  favor  of  plaintiff  for  $2,549.55. 
Motion  for  a  new  trial  was  overruled,  and 
judgment  entered  for  the  amount  of  said 
verdict,  and  cancelling  said  $2,000  certifi- 
cate of  deposit. 

An  elaborate  brief  is  filed  by  counsel  for 
plaintiffs  In  error,  and  the  assignments  of 
error  are  so  numerous,  and  many  of  them 
are  so  unimportant,  that  under  some  cir- 
cumstances we  should  feel  constrained  to 
refuse  to  proceed  with  the  investigation. 
It  is  the  duty  of  counsel  to  aid  the  court 
iu  its  investigations,  and  not  to  impose 
upon  it  useless  labor.  Exceptions  were 
preserved  to  the  ruling  of  th<t  court  on  the 
demurrer,  to  Innumerable  rulings  on  the 
admission  of  testimony,  and  to  each  of  the 
Instructions  asked  and  refused,  as  well  as 
to  each  of  the  Instructions  given  by  the 
court;  and  our  attention  Is  directed  to 
each  and  all  of  these  various  alleged  er- 
rors, most  of  which  are  absolutely  trivial. 
Two  important  questions  are,  however, 
presented  in  the  record,  which  we  do  not 
feel  at  liberty  to  overlook. 

The  first  question  to  be  considered  arises 
on  the  pleadings.  The  defendants  de- 
murred to  the  petition  on  the  ground  that 
several  causes  of  action  were  improperly 
joined.  There  Is  no  separate  statement  in 
the  petition  of  various  causes  of  action,  but 
the  prayer  asks  judgment  (l)forthecancel- 
lation  of  the  certificate  of  deposit ;  (2)  for 
$500  expenses  in  the  attachment  suit;  (3) 
for  the  $1,500  paid  to  the  bank:  and  (4)  for 
$10.000 damages.  Thejury  wer« instructed, 
in  effect,  that  all  these  matters  were  proper- 
ly before  the  court  for  its  determination. 
While  the  question  as  to  Che  right  of  the 
plaintiff  to  obtain  a  cancellation  of  the 
certificate  was  not  submitted  to  thejury, 
the  Instructions  authorized  them,  in  mak- 
ing up  their  verdict,  if  they  found  for  the 
plaintiff,  to  include  attorneys' fees,  expens- 
es in  the  attachment  case,  the  $1,500  cash 
paid,  and  any  other  damages  which  the 
plaintiff  was  shown  to  have  sustained  by 
reason  of  the  acts  of  the  defendants.  We 
think  the  averments  of  the  petition  suffi- 
cient to  show  a  cause  of  action  in  favor  of 
the  plaintiff  against  the  Haskell  County 
Bank  for  a  cancellation  of  the  $2,000  cer- 
tificate, but  there  is  no  averment  in  the 
petition  showing  that  the  defendants 
other  than  the  Haskell  County  Bank  had 
or  claimed  any  interest  in  said  certificate. 
We  think  the  petition  also  stated  a  good 
cause  of  action  for  the  recovery  of  dam- 
ages from  all  of  the  defendants  who  were 
served.  It  also  states  most  of  the  facts 
necessary  to  constitute  a  good  cause  of 
action  for  the  malicious  prosecution  of 
civil  actions  against  the  plaintiff.  These 
various  causes  of  action  were  bleuded  by 
the  pleader  throughout  the  petition,  with- 
out any  attempt  at  separation,  and  the 
case  was  tried  to  a  finish  as  though  such 
blending  were  proper,  and  the  verdict  and 
judgment  include  relief  under  all  of  these 
different  causes  of  action.  Section  83  of 
the  Code  provides*  "The  plaintiff  may 
unite  several  causes  of  action  in  the  same 
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tltion,  whether  they  be  such  on  have 
retofore  been  denominated  legal  or  equi- 
table, or  both,  where  they  all  arise  out  of 
either  one  ol  the  following  classes :  First, 
the  same  transaction,  or  transactions, 
connected  with  the  same  subject  of  action; 
second,  contracts,  express  or  implied; 
third,  Injuries,  with  or  without  force,  to 
person  and  property,  or  either;  fourth,  in- 
juries to  character;  fifth,  claims  to  recover 
the  possession  of  pergonal  property,  with 
or  without  damages  for  the  withholding 
thereof;  sixth, claims  to  recoverreal  prop- 
erty, with  or  without  damages  for  the 
withholding  thereof,  and  the  rents  and 
profits  of  the  same;  seventh,  claims 
against  a  trustee  by  virtue  of  a  contract, 
or  by  operation  of  law.  But  the  causes  of 
action  so  united  must  all  belong  to  one  of 
these  classes,  and  must  affect  all  the  par- 
ties to  the  action,  except  in  actions  to  en- 
force mortgages  or  other  liens. "  So  far  as 
this  was  an  action  for  the  cancellation  of 
the  certificate,  the  only  necessary  or  proper 
defendant  was  the  Haskell  County  Bank, 
but  all  of  the  defendants  seem  to  have 
been  properly  joined,  so  far  as  it  was  an 
action  for  the  recovery  of  damages.  We 
think  these  causes  of  action  were  improp- 
erly joined.  In  Hoye  v.  Raymond,  25  Kan. 
665,  Mr.  Justice  Valentine, speaking  for  the 
court,  said:  "Causes  of  action  in  tort  can 
only  be  united  with  causes  of  action  on 
contract  where  they  all  arise  out  of  the 
same  transaction,  or  transactions  con- 
nected with  the  same  subject  of  action; 
but  even  then  they  cannot  be  united  un- 
less they  all  affect  all  the  parties  to  the  ac- 
tion, except  in  actions  to  enforce  mort. 
gages  or  other  liens."  This  was,  in  sub- 
stance, but  a  reiteration  of  the  language 
of  the  section  quoted.  We  are  of  the  opin- 
ion that  these  two  causes  of  action  could 
not  be  properly  united  in  this  case.  It  is 
not  necessary,  however,  for  us  to  decide, 
nor  do  we  decide,  that  if  an  action  for 
damages  were  solely  against  the  Haskell 
County  Bank  the  court  could  not  also 
have  granted  relief  by  cancellation  of  the 
certificate,  where  the  right  to  obtain  such 
cancellation  accrued  out  of  precisely  the 
same  state  of  facts  as  the  right  to  recover 
damages. 

It  appears  from  the  petition  and  the  evi- 
dence that  the  suit  brought  by  the  Haskell 
County  Bank  on  the  certificate  of  deposit, 
and  in  which  the  attachment  was  issued, 
and  applications  for  a  receiver  were  made, 
was  brought  after  this  suit  was  com- 
menced. The  court  instructed  tbo  jury 
that  they  might  include  in  their  verdict 
the  attorneyo'  fees  and  expenses  incurred 
in  those  proceedings,  and  other  inconven- 
iences and  injuries  occasioned  by  the  acts 
complained  of,  and  that  those  damages 
which  were  occusioned  by  the  acts  of  de- 
fendants, done  after  this  suit  was  brought, 
should  be  included  In  the  damages  award- 
ed in  this  case.  Counsel  for  defendant  in 
error  contends  that  these  are  but  items  of 
damage  flowing  out  of  the  original  con- 
spiracy, and  that  the  plaintiff  is  entitled 
to  recover  all  the  damage  it  has  sustained 
because  of  the  conspiracy-  This  position 
is  not  sound.  The  plaintiff's  recovery 
must  be,  not  for  the  formation  of  the  con- 
spiracy, but  for  the  execution  of  it.  It  is 


not  the  planning  and  contriving  to  Injure 
that  furnishes  ground  for  recovery,  but  it 
Is  the  carrying  into  execution  of  the  de- 
sign to  injure  which  constitutes  the  basis 
of  the  action.  It  is  the  execution  of  the 
conspiracy  which  causes  the  injury.  If  we 
were  to  hold  that  all  of  these  various  acts, 
including  the  suing  out  of  the  attachment 
and  the  giving  of  notices  of  applications 
for  the  appointment  of  a  receiver,  were 
uecessary  parts  of  one  complete  cause  of 
action,  we  should  be  forced  to  also  hold 
that  this  action  was  prematurely  brought. 
We  think  the  court  erred  in  instructing 
the  jury  that  it  might  include  these  ele- 
ments of  damage.  Perhaps,  where  no 
motion  was  made  to  strike  out  these  aver- 
ments, evidence  tending  to  prove  them 
might  be  admissible  solely  for  the  purpose 
of  proving  the  defendants'  motives  in  their 
actions  prior  to  the  time  of  the  commence- 
ment of  this  suit,  but  clearly  not  for  the 
purpose  of  awarding  damages  for  these 
subsequent  acta.  The  court  having  erred 
in  its  rulings  on  the  demurrer,  the  whole 
trial  was  tainted  with  the  same  errors. 

While  the  evidence  in  this  case  abun- 
dantly sustains  most,  if  not  all,  the  ma- 
terial averments  of  the  petition,  and  shows 
most  reprehensible  conduct  on  the  part  of 
the  defendants,  and  while  we  should  be 
inclined  to  overlook  trivial  errors  In  a 
case  of  this  kind,  the  errors  in  this  record 
are  so  numerous,  and  so  important,  that 
we  are  forced  to  reverse  the  judgment,  and 
remand  the  case  for  further  proceedings  in 
accordance  with  the  views  herein  ex- 
pressed.  All  the  justices  concurring. 


(61  Kan.  50) 
BANK  OP  SANTA  FB  t.  HASKELL 
COUNTY  BANK. 
(Supreme  Court  of  Kansas.   March  11,  1893.) 

Erroneous  Judgment— Validitt— Remedy  bt 
Appeal. 

An  erroneous  judgment  rendered  by  a 
court  having  jurisdiction  of  the  subject-matter 
of  the  action,  and  the  persons  of  the  parties, 
is  valid  and  binding  until  set  aside  or  reversed. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Haskell  county; 
Theo.  Botkin,  Judge. 

Action  by  the  Haskell  County  Bank 
against  the  Bank  of  Sunte  Fe  to  recover 
the  amount  of  a  certificate  of  fie  posit. 
There  was  judgment  for  plaintiff,  aud  de- 
fendant brings  error.  Reversed. 

Milton  Brown  and  H.  F.  Mason,  for 
plaintiff  in  error.  A.  J.  Hoskinson  and  J. 
Rosenthal,  for  defendant  in  error. 

ALLEN,  J.  This  action  grows  out  of 
the  same  state  of  facts  as  the  case  of  Has- 
kell County  Bank  v.  Bank  of  Santa  Fe,  32 
Pac.  Rep.  624,  (just  decided.)  and  a  refer- 
ence to  that  case  will  give  a  more  perfect 
understanding  of  the  decision  in  this. 
This  was  a  suit  brought  by  the  Haskell 
County  Bank  against  the  defendant  to  re- 
cover the  sum  of  f 2,000  and  Interest  on  a 
certificate  of  deposit  alleged  to  have  been 
executed  by  the  defendant  bank  in  favor 
of  plaintiff.  An  answer  was  filed,  alleg- 
ing, in  substance,  the  same  matters  as  are 
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net  11  d  In  the  petition  In  the  other  case  re- 
ferred to.  Afterwards  a  supplemental  an- 
swer was  filed,  alleging  that  on  the  — 

day  of  ,  1888,  the  matters  and  things 

Involved  in  said  action  were  folly  tried  in 
this  court  upon  issnes  pending  between 
the  name  parties,  wherein  the  things  in- 
volved were  identical  with  the  matters  in- 
volved in  this  action,  and  the  parties  to 
this  action  were  parties  to  the  action 
wherein  the  said  adjudication  was  held, 
In  the  same  quality,  and  that  In  said  no- 
tion, tried  and  determined  as  aforesaid. 
Jndgment  was  rendered  in  favor  of  this 
defendant,  and  this  defendant,  now  and 
here,  as  a  part  of  this  supplemental  an- 
swer, files  herewith,  attached  hereto,  as 
part  hereof,  a  certified  copy  of  the  Journal 
entry  of  the  judgment  in  said  former  ad- 
judication. In  the  Judgment  attached  to 
the  answer  we  find  the  following,  after 
formal  Judgment  for  the  damages :  "  And 
that  the  certificate  of  deposit  for  f 2,000.00 
issued  by  plaintiff  to  the  Haskell  County 
Bank  on  September  5, 1888,  as  mentioned 
and  described  In  tbe  pleadings,  be,  and  the 
same  Is  hereby,  annulled  and  canceled, 
and  held  for  naught,  and  plaintiff  is  forev- 
er released  from  any  liability  thereunder; 
and  it  Is  further  ordered  that  said  defend- 
ants, that  each  of  them  be,  and  tbey  are 
each  of  them  hereby,  forever  enjoined 
from,  in  any  manner  or  form.  Betting  up, 
prosecuting,  or  attempting  to  set  up  or 
prosecute,  any  claim  upon  pinintiff,  Its 
stockholders,  or  assigns,  by  virtue  or  rea- 
son of  said  void  certificate  of  deposit,  or 
from  in  any  mannerorat  any  time,  by  rea- 
son of  said  certificate  of  deposit,  doing, 
or  attempting  to  do,  anything  to  the 
Injury  of  plaintiff's  business,  credit,  or 
financial  standing."  To  this  answer  the 
plaintiff  replied.  (1)  generally  denying  the 
allegations  of  the  answer.  Then  follows 
tbe  averment:  "Plaintiff,  for  further  re- 
ply to  said  answer  and  supplemental  an- 
swer, says  that  tho  defendant,  prior  to 
tbe  filing  of  Its  answer  in  this  case,  com- 
menced suit  in  this  court  against  the  de- 
fendant and  others  for  damage,  for  pro- 
curing the  certificates  of  deposit  sued  on 
in  this  action  by  fraudulent  representa- 
tions, and  thereby,  with  a  full  knowledge 
of  all  tbe  facts,  elected  to  affirm  the  con- 
tract  upon  which  said  certificates  of  de- 
posit were  executed,  and  is  estopped  from 
pleading  the  same  as  a  defense  in  this  ac- 
tion." On  tbe  trial  the  defendant  intro- 
duced the  record  in  the  case  of  tbe  bank  of 
Santa  Fe  against  C.  B.  Ream  and  others, 
showing  the  final  Judgment  entered  In  that 
case,  canceling  the  certificate  of  deposit 
sued  on  herein,  and  also  offered  evidence 
showing  tbe  Identity  of  tbe  certificate 
mentioned  in  that  action  with  tbe  one 
sued  on  in  this.  Tbe  plaintiff  demurred 
to  this  evidence,  and  the  court  sustained 
tbe  demurrer,  and  rendered  Judgment  In 
favor  of  tbe  plaintiff  for  tbe  amount  of  the 
certificate. 

It  is  hardly  worth  while  to  spend  time 
In  any  discussion  of  this  case.  Tbe  Judg- 
ment offered  in  evidence  was  conclusive  be- 
tween tbe  parties  until  reversed.  Thefact 
that  various  causes  of  action  were  im- 
properly Joined,  and  an  improper  Judg- 
ment rendered  by  tbe  court,  did  not  ren- 


der snch  Judgment  void.  We  see  no  strong- 
er ground  for  holding  the  Judgment  cancel- 
ing the  certificate  void,  than  for  holding 
tbe  Judgment  for  damages  void.  Though 
erroneous,  tbe  whole  Judgment  was  valid 
and  binding  until  set  aside  or  reversed.  It 
Is  Impossible  to  conceive  bow  tbe  same 
court  which  rendered  the  first  Judgment 
could  have  held  Its  own  Judgment  abso- 
lutely void,  as  It  must  have  done  In  this 
case.  The  Judgment  will  be  reversed,  and 
a  new  trial  ordered.  All  the  Justices  con- 
curring. 

0*1  Kan.  23) 

INTERSTATE  GALLOWAY  CATTLE  CO. 
v.  KLINE. 

(Supreme  Court  of  Kansas.  March  1L  1898.) 

Fiass  Sit  ox  Defendant's  Land— Naouassca 
— Pbairii  Lands. 

1.  Plaintiff  wed  defendant  to  recover  dam- 
ages for  property  alleged  to  have  been  de- 
stroyed by  a  fire  set  out  by  defendant,  on  its 
own  lands,  for  tbe  purpose  of  burning  off  prairie 
grass  thereon.  The  evidence  shows  that  the 
land  was  inclosed  with  a  wire  fenca,  ■arround- 
ed  by  a  fire  guard  6  furrows  wide,  plowed  with 
a  10-inch  plow,  and  was  nsed  by  defendant  as 
a  pasture.  The  court  instructed  the  jury,  in 
substance,  that,  if  the  plaintiff's  property  was 
bnrned  by  the  fire  set  out  by  the  defendant, 
they  should  find  In  favor  of  the  plaintiff  for 
the  value  of  the  property  destroyed.  Sdd 
error. 

2.  Where  prairie  lands  are  inclosed,  and  In 
the  actual  use  of  the  owner,  it  becomes  a  ques- 
tion of  fact,  to  be  determined  by  the  jury, 
whether  they  still  retain  the  character  of  prai- 
ries, within  the  meaning  of  section  7277  of  the 
General  Statutes. 

(Syllabus  by  tbe  Court) 

Error  from  district  court,  Edwards 
county;  J.  C.  Strang,  Judge. 

Action  by  Joseph  Kline  against  the  In- 
terstate Galloway  Cattle  Company  to  re- 
cover damages  for  property  destroyed  by 
a  fire  negligently  sturted  by  defendant. 
Verdict  and  Judgment  for  plaintiff.  New 
trial  denied.  Defendant  brings  error.  Re- 
versed. 

Charles  W.  Clarke,  for  plaintiff  In  error. 
C  N.  Sterry,  tor  defendant  In  error. 

ALLEN,  J.  This  action  was  brought 
by  Joseph  Kline,  plaintiff  below,  to  re- 
cover of  tbe  cattle  company  damages 
which  be  sustained  by  reason  of  a  fire 
wbicb  be  alleges  the  defendant,  through 
Its  employes,  willfully  and  intentionally 
set  to  prairie  grass  on  tbe  lands  of  the  de- 
fendant near  tbe  premises  on  wbicb  plain- 
tiff's property  was  situated.  Tbe  petition 
alleges  negligence  on  tbe  part  of  tbe  de- 
fendant in  permitting  tbe  fire  to  escape 
from  its  lands.  Tbe  case  was  tried  with 
a  Jury,  and  a  verdict  rendered  in  favor  of 
tbe  plaintiff  for $437.77.  Motion  was  made 
for  a  new  trial,  and  overruled  by  tbe 
court,  and  Judgment  rendered  on  tbe  ver- 
dict. Tbe  cattle  company  brings  the  case 
here  for  review,  and  alleges  numerous  er- 
rors. 

The  rulings  of  the  court  on  the  admis- 
sions of  testimony  are  assigned  as  errors. 
While  some  of  the  rulings  of  the  court 
with  reference  to  the  admission  of  testi- 
mony to  prove  the  plaintiff's  damages  ap- 
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pear  to  be  erroneous,  inasmuch  as  tbe  de- 
fendant, on  cross-examination,  called  unt 
all  tbe  facts,  and  all  of  the  preliminary 
facts  which  tbe  plaintiff  should  properly 
have  shown  before  bavins  the  witness 
state  wltb  reference  to  the  amount  of  his 
damages,  we  think  theerrors  were  not  auch 
as  would  warrant  a  reversal  of  tbe  Judg- 
ment; and  we  do  not  deem  the  questions 
presented  with  reference  to  these  matters 
of  sufficient  importance  to  be  discussed  at 
length. 

The  principal  question  arises  on  the  in- 
structions given  by  the  court,  and, as  they 
are  brief,  we  give  them  in  full,  as  follows: 
"In  this  case  the  defendant  alleges  that 
tbe  defendant  corporation,  by  Its  agents 
and  employes,  set  out  u  fire  on  the  12tbday 
of  March,  1887,  on  their  premises,  In  Ed- 
wards couuty,  Kan.,  and  in  tbe  neighbor- 
hood of  tbe  premises  of  plaintiff,  to  burn 
off  tbe  grass  from  their  land;  that  said 
fire  escaped  from  the  premises  of  defend- 
ant, spread  to  und  run  over  the  plaiu tiff's 
premises,  and  thereon  burned  up  and  de- 
stroyed tbe  property  of  plaintiff, described 
in  his  petition  in  this  case,  including  grass 
growing  upon  said  premises.  The  defend- 
ant corporation,  answering,  admits  tbat 
on  tbe  12th  day  of  March,  1887,  in  the  neigh- 
borhood of  plaintiff's  premises,  it  put  out 
a  fire  on  its  own  land  to  burn  off  tbe 
grass,  but  denies  tbat  said  fire  escaped  from 
tbe  land  of  tbe  defendant,  and  spread  to 
and  run  over  upon  the  plaintiff's  premises, 
and  thereby  destroyed  plaintiff's  property. 
Tbe  questions  for  you  to  decide  are :  (1) 
Did  the  file  defendant  admits  it  set  out  on 
its  premises  escape  from  the  premises  of 
the  defendant,  spread  and  run  upon  the 
premises  of  plaintiff,  and  there  destroy  the 
property  described  in  plaintiff's  petition, 
or  any  part  of  it?  If,  from  all  tbe  evideuce 
In  tbe  case,  you  find  that  tbe  fire  set  out 
by  tbe  defendant  did  not  escape  from  its 
premises,  and  run  to  and  upon  tbe  prem- 
ises of  the  plaintiff,  and  there  destroy  his 
property,  then  this  case  is  at  an  end,  and 
your  verdict  should  be  for  the  defendant. 
(2)  If  you  And,  from  a  preponderance  of 
all  tbe  evidence  in  the  case,  that  tbe  fire 
set  out  by  the  defendant  did  escape  from 
Its  premises,  and  spread  to  and  run  upon 
the  premises* of  the  plaintiff,  and  there  de- 
stroy the  property  of  the  plaintiff,  you 
will  ascertain  what  was  the  nature  of  the 
property  of  plaintiff  so  destroyed  at  the 
time,  and  at  tbe  time  and  place  where  it 
was  destroyed,  and  give  tbe  plaintiff  a 
verdict  for  the  value  of  the  property  of  the 
plaintiff  so  destroyed,  with  seven  per  cent, 
interest  on  su?h  value  from  date  of  said 
fire  until  now.  In  considering  the  value 
of  grass  destroyed  on  the  premises  of 
plaintiff,  you  will  not  consider  any  dam- 
ages done  to  the  land  thereby ,— to  the  fee 
simple.  You  will  confine  your  Inquiry  to 
the  injury  to  the  use  of  the  property  by 
the  plaintiff,  and  thus  estimate  your  dam- 
ages. You  will  also  take  into  considera- 
tion. In  connection  with  claim  for  dam- 
ages, the  lease  of  plaintiff  from  Mr.  Geise 
for  premises  occupied  by  plaintiff,  to  as- 
certain tbe  interest  plaintiff  had  In  the 
grass growing  upon  the  premises,  and  give 
him,  if  any  damage  to  the  grass,  what  tbe 
evidence  shows  him  to  have  been  damaged 


in  his  own  right,  as  distinguished  from  tbe 
interest  Mr.  Guise  bad  in  It.  He  who  af- 
firms a  proposition,  to  support  it,  must 
furnish  a  preponderance  of  evidence  upon 
the  proposition ;  that  Is,  a  preponderance 
In  weight  of  evidence.  You  are  the  exclu- 
sive Judges  of  the  weight  to  be  given  to 
the  evidence  In  tbe  case. " 

It  is  apparent  that  these  Instructions 
were  given  under  the  view  that  the  act  of 
tbe  defendant  in  setting  fire  to  tbe  prairie 
came  within  the  provisions  of  section  7277 
of  the  Genoral  Statutes,  which  reads,  "if 
any  person  shall  set  on  fire  any  woods, 
marshes,  or  prairie,  bo  as  thereby  to  oc- 
casion damage  to  any  other  person,  he 
shall  be  liable  to  the  party  injured  for  the 
full  amount  of  such  damuge,  to  be  recov- 
ered by  a  civil  action.  ** 

It  appears  that  the  defendant  company 
was  the  owner  of  a  section  and  a  half  of 
land,  used  as  a  pasture;  that  this  tract 
was  inclosed  by  a  wire  fence;  that  inside  of 
tbe  fence  a  fire  guard,  6  furrows  wide, 
had  been  plowed  with  a  10-inch  plow; 
that  a  number  of  men  in  the  employment 
of  tbe  defendant,  on  the  12tb  day  of 
March,  1887,  went  to  the  pasture  for  the 
purpose  of  burning  off  the  old  grass;  that 
they  commenced  firing  near  the  northeast 
corner,  and  divided  into  two  gangs,— one 
going  west,  and  tbe  other  east,  down  tbe 
east  side;  that,  at  the  time  they  com- 
menced firing,  there  was  but  little  wind, 
and  what  little  there  was  was  blowing 
from  a  southerly  direction;  that  soon  after 
tbe  wind  changed  to  the  north  or  north- 
east, and  Increased  until  it  blew  hard.  Tbe 
men  drove  across  to  the  south  side,  and 
commenced  firing  from  along  tbat  side. 
Tbe  fire  escaped  on  theea^t  side,  and  there  is 
also  testimony  tending  to  show  that  it  es- 
caped from  the  south  side,  though  on  this 
question  there  is  some  conflict.  We  need 
not  discuss  tbe  evidence  wltb  reference  to 
tbe  question  of  negligence,  for  tbe  court, 
in  its  Instructions,  wholly  ignored  the 
matter  of  negligence,  and  charged,  in 
effect,  that  if  the  fire  set  out  by  the  defend- 
ant did  escape,  and  destroy  tbe  property 
of  tbe  plaintiff,  the  defendant  was  liable 
for  all  damage  sustained  by  the  plaintiff 
thereby.  This  could  only  be  tbe  correct 
rule  in  a  case  where  the  defendant  had  set 
fire  to  a  prairie,  within  the  meaning  of  the 
section  of  tbe  statute  above  quoted.  We 
sbali  assume  tbat  tbe  allegation  in  the 
petition  that  the  defendant  set  fire  to  the 
prairie  grass  is  a  sufficient  allegation  that 
it  set  fire  to  the  prairie,  though  the  lan- 
guage of  tbe  petition  is  certainly  open  to 
some  criticism ;  and  we  shall  consider  only 
the  question  whether,  under  the  facts,  as 
disclosed  in  this  case,  tbe  court  was  war- 
ranted In  charging,  as  a  matter  of  law, 
that  tbe  defendant,  in  attempting  to  burn 
off  its  pasture,  set  Are  to  a  prairie,  within 
tbe  meaning  of  the  statute.  Tbe  word 
"prairie,"  as  defined  by  Webster,  means 
(1)  "An  extensive  tract  of  land  destitute 
of  trees,  covered  with  coarse  grass,  and 
usually  characterised  by  a  deep,  fertile 
soil;  (2)  a  meadow  or  tract  of  grass  land, 
especially  a  so-called  natural  meadow." 
In  the  case  of  Sweeney  v.  Merrill,  88  Kan. 
216,  16  Pac.  Rep.  454,  this  court  held: 
"  Where  the  defendant  set  out  a  fire  within 


Digitized  by  Google 


630 


PACIFIC  REPORTER,  Vol.  32. 


(Kan. 


its  incloBed  field,  and  it  escaped  from  him, 
and  destroyed  the  property  of  the  plaintiff, 
he  will  not  be  liable,  unless  be  is  guilty  of 
negligence,  either  in  setting  out  tbe  fire,  or 
attempting  to  control  It. "  That  case  was 
one  in  which  the  defendant  had  set  Ore  to 
some  cornstalks,  and  the  Are  had  escaped, 
and  swept  over  the  plaintiff's  meadow, 
and  burned  up  his  property.  In  the  case 
of  Railroad  Co.  v.  Dennis,  88  Kan.  422,  17 
Pac.  Rep.  153,  this  court  decided  that  "sec- 
tion 2,  c.  118,  of  the  Compiled  Laws  of  1885, 
does  not  authorize  a  recovery  against  a 
railroad  company  for  a  flee  caused  by 
burning  dry  grass  and  weeds  on  its  right 
of  way,  in  the  performance  of  its  duty  to 
prevent  an  accumulation  thereof,  when 
there  is  no  negligence  or  carelessness  on 
the  part  of  the  company,  or  when  the 
damages  claimed  are  tbe  result  of  una- 
voidable accident,  only."  We  think  tbe 
object  of  the  statute  under  consideration, 
to  quote  the  language  of  Chief  Justice 
Horton  in  the  case  last  cited,  *  was  to  pre- 
vent these  prairie  fires,  so  disastrous  iu 
this  state,  and  make  those  who  set  the 
prairies  on  fire  responsible  for  all  damages 
done  thereby."  See,  also,  Railroad  Co.  v. 
Davidson,  14  Kan.  349;  Emerson  v.  Gard- 
iner, 8  Kan.  452.  It  appears,  however,  in 
this  case,  that  the  tract  of  land  which  the 
defendant  sought  to  burn  over  was  large; 
that  it  was  not  in  cultivation,  but  used 
for  pasturage.  We  do  not  think  that  the 
fact  of  its  having  been  inclosed  with  a 
fence  would,  of  itself,  necessarily  deprive 
it  of  the  character  of  a  prairie,  nor  do  we 
think  that  the  mere  plowing  of  a  few  fur- 
rows around  a  great  tract  of  prairie  land 
can  be  said,  as  a  matter  of  law,  to  deprive 
it  of  its  prairie  character.  On  the  other 
hand,  where  the  owner  of  a  tract  of  land 
has  inclosed  it,  and  is  making  a  beneficial 
use  of  it,  we  do  not  think  that  the  court 
is  warranted  in  charging,  as  a  matter  of 
law,  that  it  is  prairie,  within  the  lueaning 
of  the  statute.  In  a  certain  sensa,  any 
small  portion  of  the  original  prairie  which 
has  not  been  reduced  to  actual  cultiva- 
tion may  be  said  still  to  be  prairie,  yet  we 
know  that  as  cultivation  is  extended,  and 
more  and  more  use  is  made  of  our  prairie 
land,  by  the  farmers,  it  frequently  becomes 
necessary,  in  order  thatf  the  owner  may 
fully  enjoy  the  use  of  his  property, — in  or- 
der that  be  may  obtain  tbe  best  result* 
from  its  use,— to  burn  off  the  dry  grasses, 
weeds,  etc.;  and  tbe  object  of  the  statute 
could  not  be  to  prevent  him  from  doing 
so.  or  to  impose  any  extreme  penalty, 
where  all  reasonable  care  was  used  to  pro- 
ven t  the  spread  of  the  fire.  We  are  una- 
ble to  see  how  a  rigid  rule  of  law  can  be 
laid  down,  which  will  determine  in  every 
case  whether  the  particular  place  where 
tbe  fire  is  set  out  is  or  is  not  prairie,  with- 
in the  meaning  of  the  statute.  We  think, 
where  use  is  actually  made  of  the  land,  it 
becomes  a  question  for  the  jury  to  deter- 
mine, under  proper  instructions  from  tbe 
court,  whether  or  not  it  is  still  prairie, 
within  the  meaning  of  tbe  statute;  and 
this  will  be  determined  largely  by  tbe 
character  of  the  use  made  of  the  land, 
and  the  extent  to  which  it  has  been 
brought  under  the  actual  dominion  and 
control  of  the  owner.    We  are  not  pre- 


pared to  say,  as  a  matter  of  law,  that  a 
wire  fence  and  six  furrows  plowed  around 
a  section  and  a  half  of  land  transforms  it 
from  a  prairie  to  a  cultivated  farm,  nor 
that  the  pasturing  of  cattle,  added  to  such 
fencing  and  plowing,  will  deprive  it  of  its 
character  as  prairie,  but  that  it  Is  a  ques- 
tion to  be  determined  by  the  Jury,  from 
all  of  the  facts  and  circumstances  connect- 
ed with  Its  use.  If  the  jury  shall  determine 
that  it  was  at  the  time  of  the  fire  still 
prairie,  then  the  defendant  would  be  liable 
for  setting  out  the  fire,  whether  guilty  of 
negligence  or  not;  but  if  the  jury  are  of  tbe 
opinion  that  it  has  ceased  to  be  prairie, 
and  become  a  farm,  then  the  defendant 
would  only  be  liable  in  case  of  negligence 
in  permitting  tbe  escape  of  the  fire,  and 
in  determining  tbe  question  of  negligence 
the  jury  should  take  into  consideration 
all  the  facts  and  circumstances  of  tbecase, 
and  the  size  of  tbe  pasture,  tbe  time  nec- 
essarily consumed  in  burning  over  it;  and 
tbe  probabilities  of  changed  atmospheric 
conditions  while  the  lire  would  ordinarily 
still  be  burning,  are  all  circumstances  to 
be  taken  into  consideration  by  the  jury  in 
determining  whether  or  not  the  defendant 
was  in  fact  negligent. 

Complaint  is  also  made  of  the  refusal  of 
the  trial  court  to  charge  with  reference  to 
contributory  negligence  on  the  part  of  the 
plaintiff.  While  we  do  not  think,  under  the 
testimony  In  this  case,  tbe  failure  of  the 
court  to  give  proper  instructions  upon 
that  proposition  is  error  for  which  the 
case  would  be  reversed,  we  think  it  proper 
that  tbe  court  should  give  suitable  in- 
structions on  that  point,  if  tbe  testimony 
on  another  trial  should  be  substantially 
the  sa  me  as  shown  in  tbe  record,  and  leave 
the  whole  subject  to  the  jury  to  decide. 
For  the  errors  of  the  court  In  instruct- 
ing the  jury,  tbe  judgment  must  be  re- 
versed, and  a  new  trial  ordered. 

All  tbe  justices  concurring. 


(51  Kan.  6) 

ATCHISON,  T.  &  S.  F.  R.  CO.  et  al.  v. 
BROWN. 

(Supreme  Court  of  Kansas.  March  11,  1803.) 
Okdek  Granting  New  Trial— Review. 
Where  a  jury  returns  a  verdict  in  a 
civil  action  in  favor  of  the  plaintiff,  and  also 
returns  certain  findings  of  fact,  and"  the  plain- 
tiff files  no  motion  for  a  new  trial,  but  the  de- 
fendant makes  a  motion  for  judgment  upon  the 
special  findings,  which  is  overruled  by  the  trial 
court,  and  also  files  a  motion  for  a  new  trial, 
which,  bafore  action  is  taken  thereon,  he  asks 
to  withdraw,  and,  when  this  is  refused,  in  open 
court  waives  all  errors  committed  upon  the 
trial  against  him  as  alleged  in  the  motion  for  a 
new  trial,  and  thereafter  tha  plaintiff  confesses 
the  grounds  of  the  motion  which  have  been 
waived  by  the  defendant,  and  the  court  grants 
a  new  trial,  hdd  that,  as  it  does  not  appear' 
from  the  record  that  there  was  any  sufficient 
reason  for  granting  the  new  trial,  the  order  of 
the  trial  court  must  be  reversed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  C.  Reed,  Judge. 

Action  by  Joseph  Brown  against  the 
Atchison,  Topeka  &  Santa  Fe  Railroad 
Company  and  another  to  recover  dam- 
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ages  for  malicious  prosecution.  There 
was  a  verdict  for  plaintiff.  Defendant's 
motion  to  withdraw  Its  motion  for  a  new 
trial  was  denied,  and  defendants  bring  er- 
ror. Reversed. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiffs  in  error.  E.N.Smith 
andMcGinnis&  McGinnis,  for  defendant 
in  error. 


HORTON,  C  J.  This  was* an  action  In 
the  court  below  by  Joseph  L.  Brown 
against  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  and  H.  T.  Dobson 
to  recover  damages  for  malicious  prosecu- 
tion. At  the  January,  1890,  term  of  the 
court  the  case  was  tried  before  the  court 
with  a  jury,  and  the  jury  returned  a  ver- 
dict for  f 2,030  in  favor  of  Brown,  and  also 
returned  certain  findings  of  fact.  A  mo- 
tion for  judgment  on  the  findings  was  filed 
by  the  railroad  company;  also  a  motion 
for  a  new  trial.  Afterwards,  and  before 
any  action  was  taken  by  the  court  upon 
either  of  these  motions,  the  railroad  com- 
pany filed  a  motion  for  leave  to  withdraw 
the  motion  for  a  new  trial.  Afterwards, 
in  open  court,  the  railroad  company 
waived  all  errors  committed  upon  the  tri- 
al agulnst  it,  except  the  overruling  the 
motion  for  judgment  on  the  findings,  but 
the  court  overruled  the  motion  for  judg- 
ment, and  at  the  same  time,  upon  Brown 
confessing  the  motion  for  a  new  trial  to 
have  been  well  taken,  (but  after  the  rail- 
road company  had  waived  all  errors,  and 
asked  to  withdraw  its  motion,)  the  court 
granted  a  new  trial.  No  motion  for  a 
new  trial  was  filed  by  Brown.  Any  al- 
leged error  concerning  the  overruling  of 
the  motion  for  judgment  upon  the  special 
findings  is,  upon  the  application  of  the 
railroad  company,  waived. 

The  only  question  presented  for  our  de- 
termination is  whether  the- court  erred  in 
granting  a  new  trial  in  the  cause.  If  the 
company  bad  not  asked  leave  to  with- 
draw its  motion  for  a  new  trial,  and  bad 
not,  when  this  was  refused,  waived  all 
errors  committed  upon  the  trial  against 
it,  we  would  not  interfere.  The  granting 
of  a  motion  for  a  new  trial  Is  largely  in 
the  discretion  of  the  trial  court,  and, 
where  such  a  motion  is  granted,  the  order 
will  not  be  reversed,  unless  it  clearly  ap- 
pears that  there  is  no  error  in  the  record 
upon  which  the  motion  ought  to  have 
been  granted.  City  of  Sedan  v.  Church,  29 
Kan.  190;  Barney  v.  Dudley,  40  Kan.  247, 
19  Pac.  Rep.  550;  Insurance  Co.  v.  Thorpe, 
40  Kan.  255,  19  Pac.  Rep.  631.  The  trial 
court  overruled  the  motion  for  judgment 
for  the  railroad  company  upon  the  special 
findings  of  fact  returned  by  the  jury.  The 
court  therefore  held  that  the  special  find- 
ings were  not  inconsistent  with  the  ver- 
dict, and,  such  having  been  its  ruling, 
judgment  should  have  been  entered  upon 
the  verdict  in  favor  of  Brown,  the  plain- 
tiff below.  There  were  no  grounds  to 
grant  the  new  trial  on  account  of  the  mo- 
tion which  was  filed,  but  afterwards 
waived,  by  the  railroad  company.  Under 
these  circumstances,  it  is  nowhere  shown 
that  the  court,  for  any  good  reason, 
granted  the  new  trial.   It  Is  not  alleged 


that  the  verdict  of  the  jury  was  Insuffi- 
cient In  amount.  We  perceive  no  good 
reason  why  the  railroad  company  shonld 
not  have  been  permitted  to  withdraw  its 
motion,  or,  if  not  withdrawn,  to  waive 
all  errors  alleged  therein.  Under  the  cir- 
cumstances, there  was  an  abuse  of  dis- 
cretion upon  the  part  of  the  trial  court  in 
granting  a  new  trial  without  any  appar- 
ent reason  therefor, either  in  law  or  other- 
wise. If  the  court  had  held  the  special 
findings  inconsistent  with  the  verdict,  it 
might  have  ordered  a  new  trial;  but  It 
ruled  otherwise  on  the  special  findings. 
We  have  held  that  a  new  trial  may  be  de- 
nied, although  both  parties  ask  it.  Gunn 
v.  Dnrkee,  41  Kan.  144,  21  Pac.  Rep.  156. 
But  that  was  upon  the  ground  that  the 
granting  of  new  trial  with  consent  of  the 
parties  would  prolong  and  protract  liti- 
gation. It  is  the  interest  of  the  public 
that  there  should  be  an  end  to  litigation, 
and  a  court  Is  not  compelled  to  grant  a 
new  trial,  even  if  all  the  parties  request  It; 
but  where  there  are  no  grounds  for  a  new 
trial,  lu  the  Interest  of  an  end  to  litiga- 
tion, no  new  trial  shonld  be  granted. 
This  court  has  authority  to  reverse  an  or- 
der granting  a  new  trial.  Section  542,  Civ- 
il Code.  M  Where  a  motion  is  made  for  a 
new  trial,  and  the  trial  court  sustains  the 
motion  for  a  manifestly  insufficient  rea- 
son, and  it  does  not  appear  from  the  rec- 
ord brought  to  the  supreme  court  that 
there  was  any  sufficient  reason  for  grant- 
ing the  new  trial,  the  order  of  the  trial 
court  granting  the  new  trial  will  be  re- 
versed." Llndh  v.  Crowley,  29  Kan.  756. 
The  order  of  the  district  court  will  be  re- 
versed, and  cause  remanded  for  further 
proceedings  in  accordance  with  the  views 
expressed  herein.  All  the  justices  concur- 
ring. 


(51  Kan.  M) 

CHICAGO,  K.  &  W.  R.  CO.  v.  EMERY. 
(Supreme  Court  of  Kansas.    March  11,  1893.) 
Eminent  Domain— Compensation  —  Evidbsok— 
Benefits. 

1.  In  an  appeal  from  an  award  of  damages 
for  a  right  of  way  for  a  railroad  through  a 
farm,  the  railroad  company  offered  testimony  of 
the  sales  of  other  similar  farms  in  the  same 
neighborhood  for  a  less  price  than  was  claimed 
by  the  owner  of  the  land  in  question.  The 
landowner  then  offered  testimony  tending  to 
show  that  his  land  was  superior  in  quality  and 
of  greater  value  than  that  with  which  it  was 
compared.  Held,  that  the  admission  of  the  lat- 
ter testimony  was  not  error. 

2.  It  was  not  error  for  the  court  to  instruct 
the  jury  that  in  determining  the  compensation 
to  which  the  landowner  was  entitled  they 
should  disregard  any  benefit  to  or  advancement 
in  the  value  of  the  land  resulting  from  the  con- 
struction of  the  railroad.  Railroad  Co.  v.  Ross, 
20  Pac.  Rep.  197,  40  Kan.  598. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county ; 
Clark  A.  Smith,  Judge. 

Proceedings  by  the  Chicago,  Kansas  & 
Western  Railroad  Company  against  C.  P. 
Emery  to  condemn  land  for  right  of  way. 
Defendant  appealed  from  the  award  of  the 
commissioners,  and  on  trial  in  the  district 
court  a  verdict  was  rendered  In  his  favor, 
and  plaintiff  brings  error.  Affirmed. 
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Geo.  B.  Peck,  A.  A.  Hard,  and  Robert 
Danlup,  for  plaintiff  in  error.  Cooper, 
Meek  &  Cooper,  for  defendant  in  error. 

JOHNSTON,  J.  The  Chicago,  Kansas 
&  Western  Railroad  Company  procured 
the  condemnation  of  a  right  of  way  for 
its  tailroad  through  a  2H0-acre  tract  of 
land  owned  by  C.  P.  Emery.  The  award 
made  by  the  commissioners  being  unsatis- 
factory, Emery  appealed  to  the  district 
court,  where  the  case  was  tried  by  a  jury, 
which  awarded  a  verdict  in  Emery's  favor 
in  the  sum  of  $1,001.07%.  This  award  was 
considerably  in  excess  of  the  amount  al- 
lowed by  the  commissioners.  The  rail- 
road company  complains  of  the  rulings 
of  the  court  in  admitting  evidence  and  in 
charging  the  jury. 

Objection  is  made  to  the  testimony  of  a 
witness  who  compared  Emery's  laud  with 
another  farm  in  the  same  neighborhood, 
and  described  the  difference  between  the 
two  farms.  There  is  no  good  reason  for 
this  complaint.  A  witness  called  by  the 
railroad  company  stated  that  he  based  his 
judgment  of  the  market  value  of  the  land 
on  sales  made  in  the  neighborhood,  and 
gave  testimony  with  refereuce  to  several 
farms  which  bad  been  sold  at  a  stated 
price.  In  his  testimony  h«  compared  these 
tracts  with  the  Emery  land,  stating  that 
they  were  smoother,  more  fertile,  nearer 
market,  etc.,  than  the  Emery  land,  and 
were  therefore  of  greater  value.  To  meet 
this  testimony  Emery  offered  testimony 
contradicting  that  of  the  railroad  com- 
pany in  this  respect.  While  he  could  not 
properly  have  offered  proof  of  this  charac- 
ter in  the  first  instance,  it  was  properly 
admitted  to  meet  that  which  had  been 
offered  by  the  company. 

Complaiut  Is  made  of  an  instruction  in 
which  the  court  advised  the  jury  to  dis- 
regard any  advancement  in  the  value  of, 
or  benefit  resulting  to,  the  land  from  the 
building  of  the  road.  The  question  sug- 
gested by  this  objection  has  been  fully 
considered  by  the  court  In  recent  cases, 
and  the  correctness  of  the  instruction  has 
been  sustained.  Railroad  Co.  v.  Ross,  40 
Kan.  698,  20  Pac.  Rep.  197;  Railroad  Co.  v. 
Shepard,  50  Kan.  — ,  81  Pac.  Rep.  1002. 
There  is  some  complaint  because  of  the  re- 
fusal of  instructions  with  reference  to  the 
rule  which  should  be  followed  in  deter- 
mining the  market  value  of  the  land,  and 
also  in  regard  to  the  measure  of  damages, 
but  the  charge  as  given  appears  to  us  to 
fully  cover  both  of  these  subjects.  We 
think  the  case  was  fairly  submitted  to 
the  jury,  and  no  sufficient  reason  has  been 
given  for  a  reversal.  Judgment  affirmed. 
All  the  justices  concurring. 


(51  Kan.  34) 

WHITE  et  al.  v.  SMTTH-FRAZIER  BOOT 

&  SHOE  CO. 
(Supreme  Court  of  Kansas.   March  11,  1893.) 

Insolvency — Distribution  of  Funds— Payments 
to  bah  thr  3tat0te. 

After  the  assignee  of  an  insolvent  debt- 
or, under  the  statutes  of  Missouri,  had  been 
duly  discharged,  and  the  circuit  court,  having 
jurisdiction  of  the  insolvent's  estate,  had  made 
an  order  for  general  distribution  to  the  clerk 


of  the  court  out  of  the  funds  turned  into  the 
court  by  the  assignee,  when  he  was  discharged, 
held,  that  the  payment  made  by  the  clerk  or 
the  court  is  not  such  a  one  as  to  avoid  the  bar 
of  the  statutes  of  limitations,  when  it  did  not 
appear  that  the  claim  upon  which  the  payment 
was  made  was  scheduled,  and  there  was  no  ex- 
press direction  from  the  assignor,  to  his  as- 
signee, to  pay  such  claim. 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Brown  county; 
B.  C.  Bassett,  Judge. 

Action  bytlfeSmitb-Frazler  Boot  &  Shoe 
Company  against  O.  L.  Whiteand  William 
White  to  recover  for  goods  sold  and  deliv- 
ered. A  Judgment  for  plaintiff,  rendered 
by  a  justice  of  the  peace,  was  affirmed,  on 
error  to  the  district  court,  and  defendants 
bring  error.  Reversed. 

Keller  &  Noble  and  John  C.  Archer,  for 
plaintiffs  in  error.  Ryan  &  Stuart,  for 
defendant  in  error. 

HORTON,  C.  J.  G.  L.  White  and  Wil- 
liam White,  partners  as  White  Bros.,  were 
doing  a  general  merchandise  business  at 
Orchid,  De  Kulb  county.  Mo.,  daring  the 
years  1888  and  1884.  White  Bros,  made  an 
assignment  iu  1884  to  Chesley  M.  Wyatt, 
as  assignee,  for  the  benefit  of  all  their  cred- 
itors, and  Wyatt,  as  such  assignee,  duly 
qualified  and  entered  upon  his  trust.  Aft- 
erwards, on  or  about  the  16th  day  of  No- 
vember, 1886,  Wyatt  was  discharged  as  as- 
signee upon  tne  order  of  the  ctrcuit  court 
of  De  Kalb  county,  Mo.  All  the  assets 
then  in  his  bands,  and  undisposed  of,  were 
turned  over  to  theclerk  of  the  circultcourt 
of  De  Kalb  county,  and  the  assignee  was 
then  discharged  from  further  duty.  Dur- 
ing the  time  the  White  Bros,  were  in  busi- 
ness at  Orchid,  they  purchased  certain 
goods,  wares,  and  merchandise  from  the 
Smitb-Frazier  Boot  &  Shoe  Company. 
The  first  purchase  was  made  In  the  year 
1883,  and  the  last  purchase  on  the  last  day 
of  September,  1884.  The  first  payment  was 
made  August  9, 1883,  ami  the  last  payment 
on  February  2, 1888.  The  purchases  dur- 
ing all  this  time  aggregated  $1,813.84.  The 
total  amounts  of  credits  amounted  to 
$1,176.88.  This  action  was  brought  to  re- 
cover f 186.46,  the  balance  remaining  un- 
paid. All  the  payments  from  1  to 7,  inclu- 
sive, were  made  in  the  years  1883  and  18S4 
by  White  Bros.  The  eighth  and  ninth 
payments  were  made  by  C.  M.  Wyatt,  the 
assignee.  These  two  payments  were  Jan- 
uary 10,  1885,  and  December  17. 1885.  The 
last  payment  that  is  claimed  to  have  been 
made,  February  2, 188*,  was  made  by  the 
clerk  of  the  circuit  court  of  De  Kalb  coun- 
ty, state  of  Missouri.  This  action  was 
originally  brought  before  a  justice  of  the 
peace  in  Brown  county..  A  sworn  state- 
ment of  the  account  was  embraced  in  the 
bill  of  particulars.  The  answer  alleged 
that  the  Wbitesdid  not  make,  or  authorize 
to  be  made,  the  payments  alleged  in  the 
bill  of  particulars,  and  further  alleged  that 
they  bad  been  actual  residents  of  the  state 
of  Kansas  for  more  than  three  years  next 
preceding  the  commencement  of  the  ac- 
tion. 

Pleadings  before  a  justice  of  the  peace 
are  construed  very  liberally,  and  we  think 
that  under  the  pleadings,  and  the  trial  had 
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t hereon,  tbe  three-year  statute  of  limita- 
tions was  fairly  presented  In  the  case. 

The  justice  or  the  peace,  upon  the  stipu- 
lation of  the  parties  and  the  testimony 
offered,  rendered  judgment  in .  favor  of  the 
Smitb-Fkazier  Boot  &  Shoe  Company, 
against  the  Whites,  for  f 136.46,  with  in- 
terest and  costs.  Subsequently  the  Whites 
took  the  case  to  the  district  court  of 
Brown  county  by  proceedings  in  error,  and 
attached  to  their  petition  in  error  tbe  rec- 
ord of  the  judgment  and  proceedings  be- 
fore the  justice  of  the  peace.  That  court 
affirmed  the  judgment  or  the  justice  of  the 
peace.  Complaint  is  made  of  this  affirm- 
ance, and  the  case  is  now  here  for  review. 
It  is  alleged  that  the  record  does  not  con- 
tain all  of  the  proceedings  before  tbe  justice 
of  the  peace,  including  the  judgment  ren- 
dered oy  him,  and  it  is  further  contended 
that  no  motion  was  filed  for  a  new  trial  in 
the  district  court.  It  appears,  however, 
from  the  record,  that  the  judgment  ren- 
dered by  the  justice  Is  contained  therein; 
and  the  case  madesbows  that  it  "embraces 
all  tbe  proceedings,  motions,  orders,  evi- 
dence, findings,  and  proceedings  upon 
which  the  judgment  was  rendered. "  This 
is  sufficient.  Wilson  v.  Howell,  48  Kan. 
150.  29  Pac.  Rep.  151.  As  the  district  court 
heard  the  case  upon  the  petition  in  error, 
no  motion  for  a' new  trial  was  necessary. 

The  pivotal  question  in  this  case  is,  was 
the  action  barred  by  the  three-year  stat- 
ute of  limitations  at  tbe  time  it  was  com- 
menced? It  Is  apparent  that  if  the  pay- 
ment upon  the  account  made  by  tbe  clerk 
of  the  circuit  court  of  De  Kalb  county, 
Mo.,  on  February  2, 188S,  does  not  avoid 
the  statute  of  limitations,  plaintiff  below 
is  not  entitled  to  recover.  Tbe  case  of  Let- 
son  v.  Kenyon,31  Kan.  301,1  Pac.  Rep.  562, 
is  cited  as  conclusive  in  favor  of  tbe  judg- 
ment ;  but  that  case  differs  materially  from 
this  one.  In  that  case  the  debtor  appoint- 
ed the  agent  to  make  the  payment,  desig- 
nated, tbe  debt  to  be  paid,  designated  the 
property  out  of  which  the  debt  should  be 
paid,  and  the  payment  was  in  fact  made 
before  the  debt  had  been  barred  by  any 
statute  of  limitations.  Mr.  Justice  Brew- 
er, in  concluding  the  opinion  in  that  case, 
said  that  when  a  debtor  chooses  to  make 
an  assignment,  and  when,  in  such  assign- 
ment, he  makes  an  express  direction  to  his 
assignee  to  sell  tbe  property  assigned,  and 
apply  the  some  In  payment  of  certain 
scheduled  debts,  and  the  assignee  does  as 
directed,  that  payments  so  made  are  pay- 
ments by  the  debtor,  within  the  meaning 
of  said  section  24.  Civil  Code.  In  this  case 
there  was  a  general  assignment  under  tbe 
statutes  of  Missouri,  which  in  many  re- 
spects are  similar  to  the  statutes  of  Kan- 
sas. Rev.  St.  Mo.  1870,  §  390 ;  Gen.  St.  Kan. 
18*9,  pars.  342-888.  Mr.  Justice  Valentine, 
who  filed  a  concurring  opinion  in  that  case, 
said:  " If,  however,  this  agent  had  been 
removed  from  his  position  as  assignee,  and 
some  other  person  appointed  under  the 
assignment  act  to  take  his  place  as  as- 
signee, then  as  to  whether  this  other  per- 
son would  be  such  an  agent  of  the  debtor 
that  he  could  make  a  part  payment  of  the 
debt  that  would  be  binding  upon  the  debt, 
within  the  meaning  of  said  section  24  of 
the  Civil  Code,  it  is  not  necessary  to  ex- 


press any  opinion.  Neither  Is  ft  necessary 
to  express  any  opinion  as  to  whethersuch 
a  part  payment  could  be  made  of  a  debt 
which  the  debtor  himself  had  not  ordered 
to  be  paid,  out  of  property  which  the 
debtor  bad  not  appropriated  for  the  pay- 
ment of  the  same."  There  are  a  great 
many  authorities  to  the  effect  that  tbe 
payment  of  a  dividend  by  tbe  assignee  of 
an  insolvent  debtor  is  not  such  a  pay- 
ment as  will,  under  the  twenty-fourth  sec- 
tion of  the  Code,  take  the  residue  of  the 
debt  out  of  tbe  statute  of  limitations,  as 
the  debt  of  such  debtor.  Several  of  these 
cases  are  cited  In  Letson  v.  Keuyon,  su- 
pra. But  this  case  differs  from  the  latter 
case,  because,  although  it  appears  that 
the  Smith  Frazler  Boot  &  Shoe  Company 
was  a  creditor  of  the  Whites,  It  does  not 
appear  that  its  claim  was  scheduled,  or 
that  the  debtors  expressly  designated  this 
debt  to  be  paid,  as  the  debtor  did  In  Let- 
son  v.  Konyon.  The  assignee  was  dis- 
charged on  November  16, 1886,  and  the  pay- 
ment by  the  clerk  was  on  February  2,1888. 
The  stlpula  tion  reads  that "  the  payment  of 
February  2. 1888,  of  f  8.66,  was  made  by  the 
clerk  of  the  De  Kalb  county,  Mo.,  circuit 
court,  upon  the  order  of  tbecourt.andout 
of  funds  turned  iuto  said  court  by  said  C. 
M.  Wyatt  as  such  assignee,  and  byhlra  re- 
ceived out  of  the  assets  of  the  defendants' 
firm  as  such  assignee. "  The  case  of  Let- 
son  v.  Kenyon  is  an  exception  to  the  gen- 
eral rult,  and  is  properly  such  exception, 
because  the  payment  in  that  case  was 
made  In  pursuance  of  express  direction 
from  the  assignor,  for  his  benefit,  and  out 
of  the  proceeds  of  his  property.  Tbe  judg- 
ment of  the  district  court  will  be  reversed, 
and  cause  remanded  for  further  proceed- 
ings. All  tbe  justices  concurring. 


(61  Kan.  ») 

CARTER  v.  MOULTON. 

(Supreme  Court  of  Kansas.    March  11,  1893.) 

Promissory  Note— Delivery— Liability  of 
Surety— Escrow. 

1.  Where  several  persons  sign  a  negotiable 
promissory  note  as  joint  makers,  and  intrust 
the  same  to  one  of  their  number,  who  is  in  fact 
the  principal,  and  known  to  be  so  by  the  payee, 
It  will  be  presumed  that  such  principal  has  the 
right  to  deliver  the  same  to  the  payee,  and  re- 
ceive the  consideration  therefor;  and  no  pri- 
vate understanding  between  tbe  surety  and  the 
principal  with  reference  to  any  act  to  be  done 
before  the  delivery  of  the  note,  of  which  .the 
payee  has  no  notice,  can  defeat  a  recovery  on 
the  note. 

2.  A  written  instrument  can  only  become 
an  escrow  when  it  is  placed  in  the  hands  of  a 
person  not  a  party  to  it.  The  delivery  of  a  prom- 
issory note  into  the  hands  of  one  of  several  joint 
makers,  by  the  others,  on  any  agreement  or  un- 
derstanding between  themselves  with  reference 
to  its  delivery,  does  not  impart  to  it  the  legal 
Qualities  of  an  escrow. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marlon  coun- 
ty; Frank  Doster,  Judge. 

Action  by  A.L. Moulton  against  Martha 
A.  Carter  on  a  promissory  note.  Plain- 
tiff's demurrer  to  the  answer  was  sus- 
tained, and  defendant  brings  error.  Af- 
firmed. 
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Jetmore  &  Jetmore.for  plaintiff  in  error. 
Carpenter  &  Ketcbam,  for  defendant  in 
error. 

ALLEN,  J.  This  action  was  brought 
by  A.  L.  Moulton  on  a  promissory  note, 
which  reads  as  follows:  "f 600.00.  Marion, 
Kansas,  December  7,  1887.  Nine  months 
after  date,  we  promise  to  pay  to  the  order 
of  A.  L.  Moulton,  at  the  Cottonwood  Val- 
ley Bank,  Marion,  Kansas,  six  hundred 
dollars,  with  Interest  at  12  per  cent,  per 
annum  until  paid.  Value  received.  J.  M. 
Wlsbart,  R.  E.  Knapp,  R.  C.  Cable,  0.  E. 
Foote,  M.  A.  Carter."  The  defendant,  M. 
A.  Carter, filed  her  separate  answer,  which 
reads  as  follows,  (omitting  title:)  "Now 
comes  the  defendant,  M.  A.  Carter,  and  for 
her  separate  answer  herein  says  that  the 
consideration  of  the  note  sued  on  by  the 
plaintiff  herein  was  for  money  borrowed 
by  J.  M.  Wisbartof  and  from  the  plaintiff, 
no  part  of  which  was  ever  had  or  received 
by  this  defendant;  that  this  defendant 
signed  said  note  as  surety,  only,  for  said 
Wlsbart,  all  of  which  was  at  the  time  well 
known  and  understood  by  the  plaintiff; 
that  this  defendant  signed  her  name  to 
said  note  only  as  an  escrow,  on  the  ex- 
press condition  that  said  Wishart,  the 
principal  in  said  note,  would  bold  the 
same  as  such  escrow,  and  not  deliver  It  to 
the  plaintiff  until  be,  the  said  Wishart, 
should  execute  in  favor  of  said  plaintiff,  to 
secure  the  payment  of  said  note  and  inter- 
est, a  mortgago  ou  bis  homestead  in  the 
city  of  Marion,  county  of  Marlon,  state  of 
Kansas,  and  upon  that  condition  only  did 
this  defendant  sign  her  name  to  said  note, 
and  not  otherwise;  and  tbat  defendant 
never  delivered  said  note  to  plaintiff,  nor 
authorized  the  same  to  be  delivered,  and, 
if  delivered  by  said  Wishart,  it  was  done 
without  the  authority  or  consent  of  de- 
fendant; that  said  Wishart  failed, neglect- 
ed, and  refused  to  execute  said  mortgage 
on  bis  homestead,  in  favor  of  said  plain- 
tiff, to  secure  the  payment  of  said  note 
and  interest,  as  aforesaid.  Wherefore, 
said  note  Is  not  the  act  and  deed  of  this 
defendant.  Defendant,  having  fully  an- 
swered, asks  to  be  discharged,  with  her 
costs."  To  this  answer  tbe  plaintiff  de- 
murred, and  the  district  court  sustaiued 
tbe  demurrer,  and  tbe  plaintiff  in  error 
brings  the  case  here  to  review  that  deci- 
sion. 

Counsel  for  the  plaintiff  in  error  con- 
tends that  the  note  sued  on  was  signed  by 
the  plaintiff  in  error  as  surety,  only,  upon 
an  expressed  condition  which  was  never 
performed,  and  that  the  plaintiff  in  error 
was  therefore  not  liable;  tbat  the  note  is 
void  because  it  was  nover  delivered  to  the 
defendant  in  error  by  the  plaintiff  in  error, 
or  by  ber  authority  It  isconceded  by  the 
demurrer  tbat  the  plaintiff  knew  the  fact 
tbat  M.  A.  Carter  signed  the  note  as  sure- 
ty, but  it  is  nowhere  averred  that  the 
plaintiff  knew  of  the  agreement  between 
M.A.Carter  and  the  principal  in  said  note, 
with  reference  to  the  giving  of  a  mortguge. 
Tbe  plaintiff  in  error  contends  tbat  the 
delivery  of  the  note  by  the  surety  to  the 
principal  after  its  execution  by  the  surety, 
under  an  agreement  of  the  kind  stated  in 
the  answer,  made  the  instrument  an  es- 


crow, and  tbat  no  validity  could  be  given 
to  It  by  a  delivery  in  violation  of  the  terms 
agreed  on  between  the  pa'  ties. 

It  is  true  that  the  holder  of  an  instru- 
ment placed  in  escrow  can  give  it  no  valid- 
ity, generally  speaking,  by  a  delivery  in 
violation  of  the  agreement.  In  order  to 
make  the  instrument  an  escrow,  however, 
such  delivery  must  be  to  a  third  person, 
not  a  party  to  the  instrument.  See  Bouv. 
Law  Diet,  and  coses  therein  cited;  State 
v.  Potter, 68  Mo.  212.  The  note  in  this  case 
was  perfect  in  form  at  tbe  time  it  was  de- 
livered to  the  payee.  It  is  not  claimed 
that  tbe  principal  made  any  change  in  the 
form  of  the  note,  nor  in  the  signatures 
thereto,  after  It  was  signed  by  the  plain- 
tiff in  error.  It  is  the  fact  tbat  it  was  de- 
livered in  violation  of  a  secret  understand- 
ing between  the  principal  and  the  surety, 
which  plaintiff  In  error  claims  renders  tbe 
note  void  In  the  bands  of  the  payee,  who, 
for  anything  that  appears  in  the  note, 
paid  full  value  for  it.  Many  authorities 
are  cited  by  counsel  to  sustain  the  propo- 
sition that  the  note  is  void  as  to  the  sure- 
ty, but  none  of  them  go  so  far  as  to  sus- 
tain the  plaintiff's  position  in  an  action 
brought  on  a  negotiable  promissory  note. 
In  tbe  case  of  People  v.  Bost  wick,  82  N.  Y. 
445,  it  is  held  that  a  bond  delivered  under 
similar  circumstances  is  void  as  to  the 
surety ;  and  in  tbe  case  of  Pawling  v.  C.  S., 
4  Crancb,  219,  the  same  doctrine  is  held. 
Tbe  New  York  case  comments  on  the  dif- 
ference in  tbe  rule  with  reference  to  the 
delivery  of  a  deed  and  a  delivery  of  a 
sealed  instrument  securing  tbe  payment  of 
money,  and  also  on  the  difference  between 
a  bond  and  a  negotiable  bill  of  exchange 
or  promissory  note.  In  the  case  of  Bank 
v.  Luckow,  37  Minn.  542,  85  N.  W.  Rep.  484, 
tbe  delivery  was  to  the  agent  of  tbe 
payee;  and  in  the  case  of  Perry  v.  Patter- 
sou,  5  Humph.  133,  the  delivery  was  to  the 
attorney  of  the  payee.  None  of  the  cases 
cited  by  counsel  for  plaintiff  in  error  are 
directly  in  point.  The  doctrine  contended 
for,  even  as  applied  to  bonds,  is  expressly 
denied,  we  think,  by  tbe  weight  of  author- 
ity. See  Dair  v.  D.  8.,  16  Wall.  1 ;  State  v. 
Potter,  63  Mo.  212;  State  v.  Peck,  53  Me. 
284.  The  precise  point  presented  in  this 
case  Is  .very  fully  considered  by  the  su- 
preme court  of  Indiana  In  tbe  caseof  Dear- 
dorff  v.  Foresraan,  24  Ind.  481.  where  it  is 
held :  "  If  a  surety  signs  and  delivers  to  bis 
principal  an  instrument  perfect  upon  its 
face,  with  a  condition  tbat  it  Is  not  to  be 
delivered  to  the  obligee,  payee,  or  grantee 
until  some  persons,  who  are  agreed  on, 
snail  also  execute  the  same,  and  the  prin- 
cipal delivers  tbe  Instrument  without  re- 
gard to  tbe  condition,  and  the  obligee, 
payee,  or  grantee  has  no  kuowledgeof  tbe 
condition,  the  delivery  will  bind  the  sure- 
ty. "  To  the  same  effect,  also,  are  the 
cases  of  Gage  v.  Sharp,  24  Iowa,  15;  Bon- 
ner v.  Nelson,  57  Ga.  483;  Fowler  v.  Allen, 
(S.  C.)  10  S.  E.  Rep. 947.  Where  a  negotia- 
ble promissorj'  note,  perfect  in  form,  exe- 
cuted, as  in  this  case,  by  a  number  of  per- 
sons, is  intrusted  to  one  of  tbe  makers  by 
all,  we  think  there  is  a  presumption  tbat 
the  party  so  holding  the  note  has  authori- 
ty to  deliver  it  to  the  payee.  When  a  note 
so  executed  is  presented  by  tbe  principal 
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to  the  payee  without  any  notice  to  the 
payee  of  any  understanding:  between  the 
makers,  affecting  the  right  of  the  princi- 
pal to  deliver  to  the  payee,  we  think  be  is 
justified  in  assuming  that  the  parties  who 
so  signed  the  note  Intended  to  be  bound 
thereby,  and  that  he  may  receive the  note, 
and  deliver  to  the  principal  the  considera- 
tion therefor,  without  first  making  in- 
quiries of  the  other  parties  to  the  instru- 
ment for  the  purpose  of  learning  whether 
there  are  any  secret  agreements  or  under- 
standings affecting  the  instrument.  We 
see  no  error  in  the  ruling  of  the  court  be- 
low, and  the  judgment  will  be  affirmed. 
All  the  justices  concurring. 


(51  Kan.  53) 

WM.  W.  KENDALL  BOOT  &  SHOE  CO.  et 

al.  v.  AUGUST  et  al. 
{Supreme  Court  of  Kansas.    March  11,  1803.) 

Dissolution  or  Attachment  —  Verification  or 
Motion— Wao  mat  Bkino. 

1.  A  motion  to  discharge  an  attachment, 
which  contains  an  explicit  denial  of  the  allega- 
tions in  plaintiff's  affidavit  for  attachment  is 
sufficient  to  raise  an  issue  as  to  the  truth  of 
the  grounds  laid  foe  attachment,  and  a  verifi- 
cation of  the  motion  or  of  the  allegations  of 
denial  is  not  essential. 

2.  One  claiming  to  be  the  owner  of  proper- 
ty which  has  been  attached,  although  not  a 
party  to  the  proceeding,  may  move  the  court  to 
discharge  the  attachment;  and  the  fact  that 
after  the  motion  to  discharge  was  filed  he  be- 
gan an  action  of  replevin,  and  obtained  the  pos- 
session of  the  attached  property  nnder  the 
writ  issued  in  that  action,  will  not  prevent  the 
hearing  and  decision  of  the  motion  to  discharge. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  coun- 
ty ;  Robert  M.  Eaton,  Judge. 

Proceedings  in  attachment  by  the  Win. 
W.  Kendall  Boot  &  Shoe  Company  and 
others  against  Eli  J.  August  and  another. 
There  was  an  order  vacating  an  order  of 
attachment,  and  plaintiffs  bring  error. 
Affirmed. 

Lt.  F.  Bird,  tor  plaintiffs  in  error.  W.  W. 
Sc  W.  F.  Guthrie,  for  defendants  in  error. 

JOHNSTON,  J.  Forseveral  years  prior 
to  January  1, 1890,  Ell  J.  August  was  en- 
gaged in  the  sale  of  boots  and  shoes  at 
Atchison,  and  to  quite  an  extent  on  bor- 
rowed capital.  He  had  two  business 
houses,  which  are  spoken  of  as  the  "  up- 
town" and  "downtown"  stores.  In  De- 
cember, 188a,  be  became  financially  em- 
barrassed, aud  unable  to  meet  the  accru- 
ing claims  of  creditors.  On  December  80, 
1889,  be  sold  and  delivered  to  his  father, 
Jacob  August,  his  uptown  store,  to  sat- 
isfy certain  claims  which  his  father  held 
against  him,  and  on  January  1,  1890,  he 
executed  two  mortgages  on  bis  other  stock 
of  goods  to  certain  creditors  which  he 
preferred,  and  also  a  third  mortgage  to  all 
the  remaining  creditors.  The  last-named 
creditors  did  not  choose  to  rely  on  the 
mortgage  executed  in  their  favor,  and 
many  of  t)  em  caused  attachments  to  be 
issued  and  levied  on  the  two  stocks  of 
goods,  and  notices  of  garnishment  were 
nlso  served  on  Jacob  August  and  the  pre- 
ferred creditors.  To  prevent  further  at- 
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tachments,  and  to  protect  and  preserve 
his  property  to  the  creditors  secured  by 
the  third  mortgage,  on  January  6,  1890, 
he  made  a  general  assignment  of  his  prop- 
erty for  the  benefit  of  all  his  creditors, 
and  designated  J  P.  Adams  as  assignee, 
who  afterwards  was  duly  appointed  per- 
manent asslguee  by  the  court.  The  at- 
taching creditors,  14  In  number,  continued 
to  press  their  claims  to  the  property,  and 
motions  to  discharge  the  several  orders 
of  attachment  and  garnishment  and  to 
discharge  the  garnishee  were  made  by  Eli 
J.  August,  Jacob  August,  and  the  as- 
signee. On  February  10, 1890,  and  by  agree- 
ment of  the  parties,  all  of  the  motions 
were  heard  on  the  same  evidence,  and  the 
court  was  to  make  conclusions  of  fact  and 
law  In  one  set,  which  were  to  apply  to  all 
cases.  The  court  reached  the  conclusions 
that  the  sale  of  the  stock  of  goods  to  Ja- 
cob August  was  made  in  good  faith,  and 
that  the  three  chattel  mortgages  which 
have  been  mentioned  were  made  in  good 
faith  and  were  valid,  and  ordered  that 
the  attachments  and  garnishments  in 
the  several  causes  should  be  dissolved  and 
discharged.  Eleven  of  the  creditors  joined 
in  bringing  this  proceeding  in  error,  ask- 
ing for  a  reversal  of  the  orders  made  by 
the  district  court;  but  all  of  them  have 
abandoned  the  case  except  the  Win.  w. 
Kendall  Boot  &  Shoe  Company.  The 
claim  of  this  company  was  $ 787.75,  and  its 
attachment  was  levied  upon  the  uptown 
store,  which  had  been  transferred  to  Ja- 
cob August.  The  only  motion  to  dis- 
charge the  attachment  in  the  Kendall  case 
was  made  by  Jacob  August.  No  affidavit 
denying  the  grounds  of  attachment  was 
made  or  filed  by  Jacob  August,  and  It  is 
insisted  that,  until  an  affidavit  denying 
the  grounds  for  attachment  was  made, 
there  was  no  issue  to  try.  There  can  be 
no  question  as  to  the  right  of  Jacob  Au- 
gust to  ask  for  a  discharge  of  the  proper- 
ty. It  was  found  by  the  court,  and  upon 
sufficient  evidence,  that  the  goods  pur- 
chased by  him  were  not  worth  any  more 
than  the  price  paid  for  the  same,  and  that 
the  sale  was  valid.  As  owner  of  the  prop- 
erty, and  interested  in  discharging  It  from 
the  attachment,  be  was  authorised  to 
move  the  court  to  discharge  the  attach- 
ment levied  upon  his  property.  Civil 
Code,  §  532;  Long  v.  Murphy,  27  Kan.  381. 
There  is  nothing  substantial  in  the  objec- 
tion that  the  motion  of  Jacob  August  to 
discharge  the  attachment  was  not  accom- 
panied by  an  affidavit  denying  the  grounds 
laid  for  attachment.  Proof  was  offered 
by  both  parties  as  If  the  allegations  of  the 
affidavit  for  attachment  were  in  issue, 
and  this  was  received  and  acted  npon  by 
tbe  court  as  If  an  Issue  had  been  properly 
formed.  But  was  not  the  procedure  adopt- 
ed sufficient  under  the  statute ?  The  mo- 
tion for  the  discharge  of  the  attachment 
contained  an.  explicit  denial  of  the  truth  of 
the  allegations  in  plaintiffs'  affidavit  for 
attachment.  The  procedure  to  raise  the 
issue  of  fact  varies  in  the  different  states. 
In  some  it  is  by  plea  in  abatement  ;  in  oth- 
ers, by  supersedeas;  and  instill  others,  by 
motion.  The  only  procedure  prescribed  in 
this  state  for  the  discharge  of  an  attach- 
ment is  by  motion  and.  upon  reasonable 
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jotlce.  Civil  Code,  §  628.  No  affidavit  or 
verification  of  tbe  motion  is  required  by 
the  statute;  nor  has  it  ever  been  held  that 
tbe  filing  of  an  affidavit  or  tbe  verification 
of  the  motion  was  essential  to  tbe  raising 
of  an  issue.  It  bas  been  determined  that 
where  such  an  affidavit  Is  filed  tbe  burden 
of  proof  Is  placed  upon  tbe  plaintiff  to  es- 
tablish tbe  grounds  laid  for  attachment. 
McPike  v.  Atwell,  84  Kan.  142,  8  Pac.  Rep. 
118;  Grocery  Co.  v.  Records,  40  Kan.  119, 
19  Pac.  Rep.  346.    Tbe  statute  contem- 

f>lates  that  such  an  issue  shall.be  raised 
n  a  summary  way,  and.  in  tbe  absence  of 
a  specific  provision  making  an  affidavit 
essential  to  the  forming  of  an  issue,  none 
can  be  required. 

Another  objection  is  that  after  Jacob 
August  bad  filed  his  motion  to  discharge 
tbe  attachment,  and  on  January  14, 18UU. 
be  began  an  action  of  replevin  against 
John  H.  Barry,  and  theattached  property 
was  delivered  to  him  under  tbe  writ  is- 
sued in  that  action.  The  suit  was  not 
brought  against  Barry  in  any  official  ca- 
pacity, but  probably  he  had  obtained  pos- 
session of  tbe  goods  as  sheriff,  under  or- 
ders of  attachment.  We  see  nothing  in- 
consistent lu  tbe  two  proceedings.  The 
motion  of  August  to  discharge,  as  has 
been  seen,  was  a  proper  remedy  to  release 
property  from  an  unwarranted  attach- 
ment; but  bis  action  In  that  regard  is 
no  reason  why  he  may  not  avail  himself  of 
the  more  complete  remedy  of  replevin  to 
try  tbe  title  and  ownership  of  tbe  prop- 
erty. White  Crow  v.  White  Wing,  8  Kan. 
276;  Watson  v.  Jackson,  24  Kan.  442. 
The  property  had  been  attached  before  the 
action  of  replevin  was  commenced,  and 
some  disposition  of  that  attachment  was 
necessary.  Even  the  determination  of 
where  the  costs  of  the  attachment  pro* 
ceeding  should  be  assessed  required  an  ex- 
amination and  decision  of  the  Issues 
formed  by  the  motion.  Theclaim  of  own- 
ership made  by  Jacob  August  in  tbe  ac- 
tion of  replevin  is  in  no  sense  an  admis- 
sion of  the  validity  of  the  attachment,  as 
in  both  proceedings  he  asserts  ownership 
in  himself.  We  seeno  error  in  the  rulings 
of  the  court,  and  hence  there  must  be  an 
affirmance  of  Its  judgment.  All  the  jus- 
tices concurring. 


(51  Kan.  59) 

P.  COX  MANUP'G  CO.  v.  AUGUST.  LEW-. 
IS  v.  SAME.    BARTON  et  al.  v.  SAME. 

(Supreme  Court  of  Kansas.    March  11,  1893.) 
Discharge  of  Garnishment— Who  mat  Bring 
Motion— Procedure. 

1.  The  fact  that  a  debtor  has  mortgaged 
hia  property,  which  is  subsequently  attached, 
will  not  preclude  him  from  moving  for  a  dis- 
charge of  the  attachment,  or  for  the  discharge 
of  the  garnishees. 

2.  Ordinarily,  where  a  general  assignment 
is  made  and  the  property  assigned  is  held  un- 
der attachment  or  garnishment  process,  the  as- 
signee may  move  to  set  aside  the  process,  and 
for  a  release  of  the  property. 

3.  In  moving  to  dissolve  garnishment  pro- 
cess and  to  discharge  garnishees  one  of  the 
grounds  was  a  denial  of  the  truth  of  the  alle- 
gations in  the  affidavit  for  "attachment," 
where  it  is  manifest  that  the  word  "garnish- 
ment" was  intended.    Following  the  making 


of  the  motion  testimony  was  received  and  con- 
sidered by  the  court  upon  an  agreement  of  the 
parties,  as  if  an  issue  had  been  formed  upon 
the  truth  of  the  allegations  in  plaintiff's  affi- 
davit for  garnishment,  and  the  court,  having 
found  that  the  garnishees  had  no  property  or 
funds  subject  to  garnishment  process,  dis- 
charged the  garnishees.  Held  not  error. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison 
county;  Robert  M.  Eaton,  Judge. 

Garnishment  proceedings  by  tbe  P.  Cox 
Manufacturing  Company  against  E.  J. 
August.  Owen  J.  Lewis  against  same. 
Klmber  L.  Burton  and  others  against 
Maine.  The  three  cases  were  heard  togeth- 
er, and  defendant's  motion  to  dissolve  the 
garnishment  in  each  action  was  sus- 
tained, and  plaintiffs  bring  error.  Af- 
firmed. 

H.  M.  Jackson,  for  plaintiffs  in  error. 
W.  W.  &  W.  F.  Guthrie,  for  defendant  In 
error. 

JOHNSTON,  J.  Three  separate  pro- 
ceedings in  error  have  been  brought  in 
this  court  to  review  the  orders  and  judg- 
ments made  in  the  district  court  vacating 
Garnishments  and  discharging  garnishees. 
Tbe  cases  were  beard  together  in  tbe  dis- 
trict court  with  other  creditors,  as  men- 
tioned in  Shoe  Co.  v.  August,  32  Pac.  Rep. 
635.  Tbe  P.  Cox  Manufacturing  Company 
brought  an  action  against  E.  J  August 
to  recover  a  claim  of  $563.10.  Owen  J. 
Lewis  brought  an  action  against  tbe 
same  defendant  to  recover  a  claim  of 
9581.80,  and  Kimber  L.  Barton  et  al. 
brought  an  action  to  recover  $438.54. 
Each  of  these  actions  was  brought  on 
January  3, 1890,  and  in  each  an  affidavit 
and  bond  were  filed  to  obtain  a  garnish- 
ment snmmoHB  or  order,  which  wob  nerved 
npon  tbe  parties  to  whom  tbe  property  of 
E.J.  August  bad  been  transferred  and 
conveyed,  as  described  in  the  above- 
mentioned  Shoe  Co.  Case.  E.  J.  August 
and  the  assignee,  Adams,  moved  to  dis- 
solve the  attachment  and  garnishment 
in  each  case,  and  to  discharge  the  gar- 
nishee, for  the  reasons  (1)  that  the  affida- 
vit was  insufficient;  (2)  that  no  sufficient 
bond  had  been  given;  (3)  that  tbe  state- 
ments in  tbe  affidavit  were  untrue.  These 
motions  were  heard  with  those  made  by 
11  other  creditors,  and  by  agreement  the 
evidence  offered  upon  the  trial  was  consid- 
ered by  the  court  in  each  of  the  cases  the 
same  in  all  respects  as  if  it  had  been  heard 
separately.  It  was  further  agreed  that 
the  single  set  of  findings  made  by  the 
court  should  apply  to  each  and  all  of  tbe 
cases.  The  court  found  that  the  transfers 
and  conveyances  of  property  made  by  E. 
J.  August  were  made  in  good  faith,  and 
were  valid,  and  the  orders  of  garnishment 
were  vacated,  and  the  garnishees  dis- 
charged. The  plaintiffs  complain  of  these 
rulings,  and  insist  that  neither  E.  J.  Au- 
gust nor  the  assignee  had  any  standing 
In  court  to  move  for  tbe  discharge  of  the 
garnishees.  E.  J  August  bad  sold  some 
of  the  property,  mortgaged  tbe  balance, 
and  had  made  a  general  assignment,  but, 
notwithstanding  all  these  transfers,  be 
was  interested  in  having  his  property  pre- 
served and  applied  as  be  bad  attempted 
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to  apply  it.  He  bad  a  contingent  interest 
in  it  and  in  its  disposal,  as  hie  liability 
over  would  be  increased  or  diminished  by 
tbe  care  and  success  used  and  realised  in 
applying  and  appropriating  it  in  satisfac- 
tion of  the  demands  of  creditors.  Ah  be- 
tween himself  and  tbe  plaintiffs,  he  wan 
certainly  entitled  to  make  this  motion, 
and  bis  interest  was  sufficient  to  require 
the  action  of  the  court.  Shoe  Co.  v.  Derse, 
41  Kan.  160,  21  Pac.  Rep.  167.  It  Is  the 
duty  of  the  assignee  to  protect  the  estate, 
and  make  a  distribution  of  it  as  tbe  law 
requires,  and  bence  bis  Interest  is  sufficient 
to  move  for  a  release  and  discbarge  of  the 
property  assigned  to  him.  White  Crow  v. 
White  Wing,  8  Kan.  276;  Long  v.  Murphy, 
27  Kan.  881 ;  Grocery  Co.  v.  Records,  40 
Kan.  119, 19  Pac.  Rep.  846;  Cbapin  v.  Jen- 
kins. 50  Kan.  — ,  81  Pac.  Rep.  1084. 

It  in  contended  that  tbe  grounds  for  the 
discharge  of  the  garnishees  in  tbe  August 
motion  were  not  sustained.  The  first  and 
second  grounds  of  the  motion  were  imma- 
terial, as  tne  affidavit  and  bond  filed  by 
the  plaintiffs  appear  to  have  been  suffi- 
cient under  tbe  statute.  The  third  ground 
of  tbe  motion  is  tbat  tbe  affidavit  for  at- 
tacbment  is  untrue,  and  it  is  said  tbat  tbe 
motion  does  not  deny  the  sr  rounds  for 
garnishment.  It  is  evident  that  the  word 
"attachment"  was  carelessly  nsed  for 
"garnishment,"  as  in  tbe  earlier  part  of  the 
motion  the  defendant  asks  for  the  dis- 
cbarge of  tbe  garnishees,  and  no  attach- 
ments were  issued  in  anyoftbese  cases. 
The  testimony  was  received  and  consid- 
ered by  tbe  court  upon  agreement  of  par- 
ties as  if  an  issue  bad  been  formed  upon 
the  truth  of  the  allegations  in  the  plain- 
tiffs' affidavit,  and,  tbe  findings  of  fact 
having  been  made  in  pursuance  of  tbat 
agreement,  it  Is  too  late  to  raise  this  ob- 
jection. The  motions  of  tbe  assignee  posi- 
tively allege  that  the  allegations  of  tbe 
affidavit  for  the  garnishment  were  untrue, 
and  "we  are  inclined  to  tbe  opinion  that 
these  motions  were  sufficient,  under  the 
circumstances,  to  Justify  tbe  Inquiry  that 
was  made,  and  the  action  of  the  court  in 
vacating  the  orders  of  garnishment.  The 
court  having  found  in  favor  of  the  validity 
of  the  mortgages  and  transfers,  and  as  tbe 
debts  for  which  they  were  made  were 
largely  in  excess  of  tne  value  of  the  prop- 
erty, it  follows  that  the  garnishees  had  no 
property  or  funds  in  their  bandssubject  to 
tbe  garnishment  process.  We  see  no  ma- 
terial error  In  tbe  rulings  of  the  court, 
and  hence  its  order  and  Judgment  in  each 
case  will  be  affirmed.  . 

All  the  Justices  concurring. 


(51  Kan.  62) 

NATIONAL  BANK  OF  ST.  JOSEPH  v. 
PETERS  et  at 

(Supreme  Court  of  Kansas.    March  11,  1893.) 

Attachment— Property  of  Nonresident— En- 
roRCEMENT— Res  Jodicata. 

In  proceedings  to  enforce  a  debt  by  at- 
tachment upon  the  property  of  a  nonresident 
defendant,  after  seizure  of  the  property  and 
doe  service  upon  such  nonresident  by  publica- 
tion, as  prescribed  by  the  statute,  the  action 
proceeds  as  one  in  rem.    The  judgment  and 
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proceedings  in  such  a  case  are  conclusive  upon 
all  who  are  parties  to  the  action  and  their 
privies,  so  far  as  the  attached  property  is  con- 
cerned, which  is  seized  and  sold.  , 
(Syllabus  by  the  Court.) 

Error  to  district  court,  Jewell  county; 
Clark  A.  Smith,  Judge. 

Attachment  by  the  National  Bank  of  St. 
Joseph  against  Simon  C.  Peters  and  oth- 
ers. Judgmentfor  plaintiff.  Pain  tiff's  mo- 
tion tbat  its  Judgment  be  declared  a  lien 
prior  to  the  liens  of  other  attaching  cred- 
itors of  defendants  was  denied,  and  plain- 
tiff brings  eiTor.  Reversed. 

Tbe  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  HOUTON,  C.  J. : 

On  August  81,  1888,  Simon  C.  Peters,  as 
plaintiff,  commenced  two  actions  against 
John  H.  Schaeffer  in  the  district  court  of 
Jewell  county  to  recover  in  one  action 
$1,675  and  interest,  and  in  tbe  other  action 
$ 1,650  and  interest,  upon  two  promissory 
notes  executed  by  Schaeffer  on  July  19, 
1887.  On  the  same  day  orders  of  attach- 
ment were  issued  in  the  actions,  and  these 
orders  were  executed  on  August  81st,  about 
6  P.  M.,  by  levying  upon  certain  lots  and 
real  estate  in  Jewell  City,  of  the  value  of 
$5,500,  and  upon  personal  property  con- 
sisting of  money,  promissory  notes,  etc., 
valued  at  $11,279.27.  On  tbe  16th  or  No- 
vember, 1888.  Peters  obtained  judgment  in 
tbe  first  action  against  Schaeffer  for  $1 ,895.  • 
68.  Tbe  attached  property  was  ordered 
sold,  and  tbe  proceeds  thereof  were  direct- 
ed to  be  brought  into  court  to  abide  tbe 
further  order  of  the  court.  The  sheriff  of 
Jewell  county  was  appointed  receiver  to 
collect  the  accounts,  promissory  note*, 
overdrafts,  etc.  On  November  13,  1889, 
Peters  obtained  Judgment  in  his  second  ac- 
tion against  Schaeffer  for  $2,032.70,  and 
a  like  order  was  made  as  to  the  attached 
property  as  In  tbe  former  action.  On  Sep- 
tember 1,  1888,  Peters  commenced  another 
action  against  Schaeffer  in  the  district 
court  of  Jewell  county.  An  order  of  at- 
tachment was  ordered  in  that  action. 
Judgment  was  rendered  on  the  16th  or  No- 
vember, 188H,  for  $700.67,  and  a  like  order 
was  made  In  the  other  actions  as  to  the 
sale  of  the  attached  property  and  tbe  pro- 
ceeds thereof.  On  September  1, 1888,  Hlrsch 
&  Hill  commenced  an  action  in  the  court 
against  Schaeffer,  and  an  order  of  attach- 
ment was  issued  at  the  time  of  the  com- 
mencement thereof,  and  placed  in  tbe  hands 
of  the  sheriff ,  and  by  him  served  forthwith. 
AfterwardB  other  actions  were  commenced, 
and  orders  of  attachment  Issued  and  levied 
upon  tbe  same  property.  On  tbe  8d  day 
of  September,  1888,  tbe  National  Bank  of 
St.  Joseph  brought  its  action  in  the  dis- 
trict court  of  Jewell  county  against  J.  H. 
Schaeffer  and  Simon  C.Peters,  partners  as 
J.  11.  Schaeffer  ft  Co.,  to  recover  $19,000 
and  interest,  and  sued  out  a  writ  of  at- 
tachment (which  was  levied  on  the  prop- 
erty attached  in  the  actions  of  Peters 
against  Schaeffer)  upon  the  property  of  J. 
H.  Schaeffer  and  Simon  C.  Peters,  and  tbe 
debtors  of  J.  H.  Schaeffer  ft  Co.  were 
garnished.  In  tbe  action  brought  by  the 
bank  personal  service  was  made  on 
Schaeffer  by  leaving  a  summons  at  bis  res- 
idence, and  service  on  Simon  C.  Peters  was 
made  by  publication.  In  tbe  petition  it 
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was  aliened  that  J.  H.  Scbaeffer  and  Simon 
C.  Peters  were  partners,  and  as  such  liable 
for  the  indebtedness  of  $19,000  and  Interest 
due  the  bank.  Each  of  the  defendants, 
So h setter  and  Peters,  made  default.  On 
tbe  17th  of  November,  1888,  Judgment  was 
rendered  in  favor  of  the  bank  for  $15,08.65, 
and  on  the  11th  of  March,  1889,  another 
Judgment  was  rendered  in  the  action  for 
$4,112.  Orders  were  made  concerning  the 
sale  of  tbe  attached  property  as  in  the 
other  cases,  and  the  garnishees  served 
were  ordered  to  appear  and  answer.  Those 
that  admitted  indebtedness  were  required 
to  pay  to  tbe  sheriff,  as  receiver,  the 
amounts  thereof.  The  proceeds  of  the  sales 
on  the  orders  of  attachment,  and  tbe  other 
funds  collected  by  the  sheriff,  as  receiver, 
were  required  to  be  held  to  await  tbe  fur- 
ther orders  of  the  court.  On  November  20, 
1888,  the  bank  filed  its  motion  for  the  ad- 
justment and  determination  of  the  liens  of 
the  various  attaching  creditors,  and  ask- 
ing that  Its  Judgments  should  be  declared 
first  and  prior  liens.  To  this  proceeding 
all  of  tbe  attaching  creditors  were  made 
parties.  This  motion  was  heard  on  No- 
vember 27, 1889.  On  tbe  hearing  tbe  court 
permitted  ex  parte  affidavits  to  be  read  by 
Simon  C.  Peters,  tending  to  show  that  he 
was  not  in  f  set  a  partner  of  J.  H.Rchaeffer, 
aud  bad  no  interest  in  tbe  property  at- 
tached, except  as  au  attaching  creditor. 
These  affidavits  were  received  subject  to 
the  objections  and  exceptions  of  the  bank. 
Tbe  court  made  findings  to  tbe  effect  that, 
notwithstanding  the  Judgments  of  tbe 
bank  against  J.  H.  K  h  setter  and  Simon  C. 
Peters,  Peters  was  not  a  partner  of  J.  H. 
Scbaeffer,  and  not  liable  for  tbe  debts  of  J. 
H.  Schaefler  &  Co.,  and  that  be  had  no  in- 
terest in  the  property  attached  other  than 
as  an  attacblug  creditor,  and  that  bis  at- 
tachment liens  were  prior  to  that  of  the 
bank.  The  latter  excepted,  and  brings  the 
case  here  for  review. 

Waggener,  Martin  &  Orr,  for  plaintiff  in 
error.  0.  Angevine,  for  defendants  in  er- 
ror. 


HORTON,  C.  J.,  (afterstatlngthe  facts.) 
Tbe  Judgment  rendered  in  favor  of  tbe 
National  Bank  of  St.  Joseph  against  J.  H. 
Schaefler  and  Simon  C.  Peters,  as  part- 
ners under  the  style  and  firm  of  J.  H. 
Schaefler  &  Co.,  and  the  attachment  pro- 
ceedings in  such  action,  were  in  all  respects 
regular  so  far  as  proceedings  in  rem  were 
coucerned,  and  tbe  Judgment  in  the  case 
was  and  is  obligatory  upon  the  debtors, 
J.  H.  Schaefler  and  Simon  C.  Peters,  as  J. 
H.  Schaefler  &  Co.,  and  their  privies. 
Where  there  is  a  seizure  and  detention  of 
property,  or  a  garnishment  under  an  at- 
tachment proceeding,  the  court  has  Juris- 
diction therein  with  limited  notice  and 
effect.  Notice  being  limited  to  tbe  debt- 
or, the  attached  property  being  proceed- 
ed against  only  as  his,  and  the  Judgment 
being  aguinst  it  only  as  such,  tbe  debtor 
and  his  privies  are  concluded.  All  who 
are  parties  to  the  action  are  bound,  but 
only  the  rights  of  property  of  the  debtor 
and  his  privies  in  the  attached  property, 
which  is  condemned  and  Hold,  is  affected 
by  tbe  proceedings.    Wap.  Attucbm.  14. 


In  tbe  case  of  the  bank  against  J.  H. 
Scbaeffer  &  Co.,  upon  the  service  stated  In 
the  record,  the  court  acquired  Jurisdiction 
over  the  property  seised.  Thereafter  it 
had  Jurisdiction  to  near  and  decide 
whether  J.  H.  Scbaeffer  and  Simon  C.  Pe- 
ters owed  the  bank  the  amount  claimed, 
or  any  part  thereof.  It  also  had  jurisdic- 
tion to  sell  tbe  attached  property  for  any 
sum  found  due.  The  interest  in  tbe  prop- 
erty that  Peters  obtained  by  virtue  of  bis 
alleged  prior  attachment  was  not  and 
could  not  be  attached,  and  was  not  and 
could  not  be  condemned,  but  all  tbe  pro- 
ceedings in  the  case  of  the  bank  against 
Scbaeffer  and  Peters  were  upon  the  theory 
that  Schaefler  and  Peters  were  indebted 
to  tbe  plaintiff  as  alleged,  and  the  prop- 
erty attached  was  subject  to  seizure  and 
sale  as  tbe  proper tv  of  Scbaeffer  and  Pe- 
ters. No  personal  Jndgment  could  be  ren- 
dered against  Peters,  because  there  was 
no  personal  service  obtained  upon  him, 
and  no  appearance,  but  Peters  was  and 
is  as  much  concluded  by  the  attachment 
proceedings  and  Judgment,  as  to  the  prop- 
erty attached  and  sold,  as  if  be  bad  been 
personally  served  or  personally  appeared. 
So  long  as  the  attachment  proceedings 
and  Judgment  in  the  case  of  tbe  bank 
against  Scbaeffer  and  Peters  were  not  re- 
versed, vacated,  or  appealed  from,  Peters 
could  not,  in  a  collateral  proceeding,  ques- 
tion or  impeach,  by  ex  parte  affidavits  or 
otherwise,  the  status  or  sale  of  tbe  prop- 
erty seised.  Paine  v.  Spratley,  5  Kan.  525 ; 
Bo  we  v.  Palmer,  29  Kan.  340;  Pritchard 
v.  Madren,  31  Kan.  51,  2  Pac.  Rep.  691. 
Herman  on  Estoppel  and  Res  Judicata 
(page  371)  says:  "When  the  court  has 
Jurisdiction,  its  proceedings  are  In  rem  aft- 
er publication,  which  constructively  noti- 
fied the  defendant  of  tbe  proceedings 
against  the  property.  Tbe  Court  adjudi- 
cates upon  the  property, — the  thing  itself, 
— and  orders  it  sold  or  delivered  to  the 
plaintiff  in  payment  of  his  debt.  The 
Judgment  changes  tbe  status  of  tbe  prop- 
erty or  debt.  It  deprives  tbe  attaching 
defendant  of  all  title  to  it.  and  is  binding 
and  conclusive  upon  all  tbe  parties  to  the 
proceedings. "  Voorhees  v.  Bank,  10  Pet. 
449;  Cooper  v.  Reynolds,  10  Wall.  309;  Ru- 
dolf v.  McDonald,  6  Neb.  166.  As  the  trial 
court  had  Jurisdiction  of  the  subject-matter 
in  the  bank  against  Scbaeffer  and  Peters, 
and  Jurisdiction  to  seize  and  sell  the  prop- 
erty attached,  such  property,  after  being 
seised  and  sold  as  the  property  of  Scbaef- 
fer and  Peters,  cannot  be  subject  to  fur- 
ther controversy  by  either  of  the  parties, 
excepting  upon  an  application  for  a  vaca- 
tion of  tbe  Judgment,  or  other  direct  pro- 
ceedings to  set  aside  or  reverse  tbe  same. 
It  It  were  competent  for  Peters,  in  tbe 
proceedings  to  determine  the  priority  of 
the  attachment  liens,  to  show  by  ex  parte 
affidavits  that  be  bad  no  Interest  in  the 
property  attached  by  the  bank,  whicb 
was  seized  and  sold  as  his  property,  then 
Schaefferhad  also  tbe  right  to  make  proof 
in  the  same  way,  and  show  that  be  bad 
no  interest  in  the  property  seized  and  sold. 
The  result  would  be  that  upon  ex  parte 
affidavits  in  collateral  proceedings,  after 
seizure.  Judgment,  and  sale,  such  Judgment 
and  all  proceedings  thereunder  might  be 
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set  a»ide  and  vacated.  If  such  were  the 
law,  attachment  proceedings  against  non- 
residents might  be  wholly  abortive. 

The  Judgments  of  the  bank  against 
Schaeffer  and  Peters  were  rendered  on  the 
17th  of  November,  1888,  und  the  11th  of 
March,  1889.  A  motion  to  settle  the  prior- 
ity of  liens  was  beard  on  November  27, 1889. 
At  that  time  Peters  personally  appeared. 
If  he  had  desired  to  open  up  the  judgments 
under  which  bis  property  had  been  seized 
and  sold,  he  bad  notice  in  time  to  have 
done  so  under  the  provisions  of  section  77 
of  the  Civil  Code.  Therefore,  if  any  Injus- 
tice were  done  Peters  by  the  attachment 
proceedings  or  Judgment  in  the  case 
brought  by  the  bank,  be  had  an  ample 
remedy  under  the  provisions  of  the  stat- 
ute. He  did  not  pursue  this  remedy.  We 
think  the  trial  court  erred  in  admitting 
as  evidence  the  ex  parte  affidavits.  Our 
conclusion  therefore  is.  under  thefacts dis- 
closed, that  Peters  has  no  claim  whatever, 
by  attachment,  prior  proceedings,  or  oth- 
erwise, to  the  property  seized  and  sold  as 
bis  property  In  the  action  of  the  bank 
against  him.  This  rule  is  also  applicable 
to  the  garnishment  proceedings  instituted 
by  the  bank.  Of  course,  other  attaching 
creditors  of  J.  H.  Schaeffer  or  J.  H.  Schaef- 
fer &  Co.  are  not  concluded  by  the  Judg- 
ments in  favor  of  the  bank,  because  their 
property  has  not  been  seized  and  sold,  and 
they  were  not  parties  in  the  attachment 
proceedings  brought  by  the  bank  The 
court  erred  in  allowing  Peters  any  Hens 
or  claims  upon  the  propery  seized  and  sold 
as  prior  or  superior  to  those  of  the  bank. 

There  is  some  discussion  in  the  briefs 
about  the  possession  of  certain  books  of 
account  by  the  sheriff.  Such  indebtedness 
ean  only  be  reached  by  garnishment  pro- 
ceedings, but  it  appears  from  the  record 
that  the  trial  court  so  ruled.  The  orders 
of  the  district  court  fixing  the  priority 
of  liens  are  hereby  reversed,  and  further 
proceedings  are  directed  in  accordance 
with  the  views  herein  expressed.  All  the 
Justices  concurring. 


(50  Kan.  705) 

FELLOWS  et  al.  v.  SNYDER  et  al. 

(Supreme  Court  of  Kansas.    March  11,  1893.) 

Action  on  Contract— Demurrer  to  Evidence- 
Construction  or  Contract  —  Question  fob 
Jurt. 

1.  The  record  examined,  and  held,  that  the, 
court  below  did  not  err  in  overrulinfr  the  de- 
murrer to  the  evidence  of  the  plaintiffs  belowv 

2.  Also  held,  that  the  contract  between  the 
parties  to  this  case  does  not  provide  any  methr 
od  for  the  final  measurement  of  the  walls  of 
the  school  building,  and  that  it  was  not  error 
for  the  court  to  leave  it  for  the  jury,  under 
the  evidence,  to  say  what  system  of  measure- 
ment should  be  adopted  in  making  such  final 
measurement. 

(Syllabus  by  Strang,  C.)  ■ 

Commissioners'  decision.  Error  from 
district  court,  Dickinson  county ;  M.  B. 
Nicholson,  Judge. 

Action  by  H.  G.  Snyder  and  another 
against  6.  A.  Fellows  and  another  on  a  con- 
tract. Plaintiffs  had  Judgment  in  a  Jus- 
tice's court.  On  trial  in  the  district  on  ap- 
peal plaintiffs  bad  judgment,  and,  defend- 


ants' motion  for  a  new  trial  being  denied, 
they  bring  error.  Affirmed. 

Hazen  &  Tsenhart,  for  plaintiffs  in  error. 
John  H.  Mahau,  for  defendants  In  error. 

STRANG,  C.  This  was  an  action  to  re- 
cover a  balance  due  on  the  following  con- 
tract: -Know  all  men  by  these  presents 
that  we,  H.  G.  Snyder  and  E.  F.  Odle,  of 
Chapman,  Dickinson  county,  Kansas,  do 
hereby  agree  to  furnish  and  deliver  all  the 
stone  for  county  high  school  on  higb 
school  grounds  in  Chapman,  Kansas,  con- 
venient to  the  building,  for  eighty-five 
cents  per  perch,  architect's  measurement  in 
the  wall;  to  be  paid  as  per  architect's  es- 
timate to  the  contractors,  viz.  90  per  cent, 
monthly."  The  action  was  begun  before 
a  justice  of  the  peace,  where  the  plaintiffs 
below  obtained  judgment  against  the  de- 
fendants for  the  sum  of  S300.  Au  appeal 
was  taken  to  the  district  court,  aud  the 
case  was  there  tried  by  the  court  and  a 
Jury,  resulting  in  a  verdict  and  Judgment 
for  the  plaintiffs  below  for  tbesum  of  $258. 
A  motion  for  new  trial  was  overruled, 
and  the  case  is  brought  hero  for  review. 

The  plaintiffs  in  error  first  allege  that 
there  was  nothing  due  the  plaintiffs  below 
when  this  suit  was  begun,  and  therefore 
the  court  should  have  sustained  the  de- 
murrer to  the  evidence  of  the  plaintiffs  be- 
low. This  contention  is  based  upon  the 
theory  of  the  defendants  below  that  under 
the  contract  nothing  was  due  until  the 
architect  had  made  his  estimate,  and  that 
such  estimate  bad  not  yet  been  made  when 
the  suit  was  brought.  Upon  the  question 
as  to  whether  or  not  the  estimate  had  been 
made  when  the  action  was  begun  there  is 
a  conflict  in  the  evidence.  Mr.  Snyder  tes- 
tifies that  there  had  been  a  measurement 
of  the  stone  in  the  building  by  the  architect 
from  Topeka  before  the  action  was  begun, 
while  Mr.  Fellows,  examined  by  the  other 
side,  says  there  bad  been  no  estimate  by 
the  architect.  This  evidence,  however, 
was  submitted  to  the  jury,  and  passed  up- 
on by  it,  and  their  finding  thereon  is  against 
plaintiffs  in  error.  The  evidence  shows 
that  all  the  stone  was  furnished  and  in 
the  wall  some  weeks  before  the  action  was 
begun.  With  such  evidence,  and  our  view 
of  the  construction  to  be  put  upon  the  con» 
tract,  we  do  not  think  the  court  erred  in 
its  instructions  relating  to  this  question. 
Nor  do  counsel  for  plaintiffs  in  error  lay 
much  stress  upon  this  question,  as  they 
say  in  their  brief  that  thereat  controversy 
in  the  case  is  whether  the  walls  of  this 
building  should  be  measured  without  any 
deductions  for  openings,  and  double  the 
corners,  or  by  deducting  the  openings  and 
measuring  the  corners  singly.  This  ques- 
tion involves  to  a  certain  extent  the  con- 
struction to  be  put  upon  the  written  con- 
tract of  the  parties.  If  we  construe  the 
contract  to  mean  that  both  the  monthly 
and  final  measurements  of  the  stone  In  the 
wall  were  to  besubmitted  to  the  arbitrary 
determination  of  the  architect  employed 
by  the  county  to  look  after  the  construc- 
tion of  theschool  building  mentioned  In  the 
contract,  then  tha  contention  of  the  plain- 
tiffs in  error  is  correct,  and  the  case  should 
be  reversed,  as  the  parties  had  the  right 
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to  nub  rait  the  measurement  to  the  arbi- 
trary determination  of  any  person  whom 
they  should  select  and  agree  to  be  bound 
by  it.  On  the  other  hand,  if  we  construe 
the  language  of  the  contractto  mean  that 
the  parties  agreed  to  be- governed  by  a 
measurement  known  as  "architect's meas- 
urement," and  the  evidence  discloses  the 
fact  that  there  is  no  such  system  of  meas- 
urement for  the  determination  of  the 
amount  of  material  in  the  walls  of  a  build- 
ing, then  we  think  the  court  below  was 
right  in  holding  that  the  customary  meas- 
urement must  beem  ployed  to  determine  the 
quantity  of  stone  in  the  walls  of  the  build- 
ing and  that  what  is  thecustomary  meas- 
urement was  properly  submitted,  to  the 
Jury,  and  particularly  so  In  view  oftbefact 
that  there  is  evidence  tending  to  prove 
that  at  the  time  the  contract,  was  signed 
the  plaintiffs  here  contemplated  the  final 
measurement  of  the  walls  of  the  building 
by  the  same  system  as  that  adopted  by 
the  Jury.  We  think,  however,  that  the 
contract  may  be  construed  to  mean,  so  far 
as  the  question  of  measurement  is  con- 
cerned, that  the  monthly  measurements, 
or  the  measurements  to  be  made  as  the 
work  progressed,  were  to  be  mado  by  the 
architect,  to  enable  the  contractors  to  re- 
ceive 90  per  cent,  of  their  pay  as  the  work 
progressed:  but  that  the  final  measure- 
ments of  the  walls  Is  not  provided  for  in 
the  contract.  Looking  lo  thecontract  be- 
tween the  county  and  thebnilders,  we  find 
no  method  for  final  measurement  therein 
pointed  out.  which  we  think  strengthens 
our  construction  of  the  con  tract  undercon- 
slderntion.  This  construction  necessarily 
leaves  the  final  measurement  of  the  walla 
of  the  buildiug  to  be  made  according  to 
the  custom  of  such  measurements  in  the 
community  where  the  building  wa.<  erect- 
ed. That  custom  must  be  ascertained  by 
the  Jury  from  the  evidence.  The  evidence 
shows  that  different  customs  prevail  in 
different  communities. so  that  one  method 
of  measurements  might  beadopted  by  cus- 
tom In  Topeka  and  another  in  Abilene. 
With  this  view  of  the  contract,  the  refusal 
of  the  trial  court  to  receive  the  builders' 
contract  with  the  conn  ty  in  evidence  can- 
not constitute  material  error.  It  follows, 
then,  that  the  judgment  of  the  court  below 
must  be  affirmed,  unless  we  ratify  the  con- 
struction placed  upon  the  contract  by  the 
plaintiffs  In  error,  which  we  are  unwilling 
to  do.  We  do  not  think  the  parties  to 
the  contract  intended  to  submit  the  final 
measurement  of  the  walls  of  the  building 
to  thearbltrary  measurement  of  the  archi- 
tect. We  therefore  recommend  that  the 
Judgment  of  the  court  below  be  affirmed. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 


(SI  Kan.  80) 

ANDREWS  v.  MORSE  et  al. 
(Supreme  Court  of  Kansas.    March  11,  1803.) 

FOBECLOSDBE    OF  MORTGAGE — DEATH    OF  MORTGA- 
GOR— Presentation  of  Claim. 
1.  The  failure  of  a  mortgagee  to  exhibit 
his  mortgage  debt  as  a  demand  against  the  es- 
tate of  a  deceased  mortgagor  within  three 


years  after  letters  of  administration  have  been 
granted  will  not  preclude  him  from  foreclosing 
his  mortgage  lien,  aqd  subjecting  the  mort- 
gaged property  to  the  payment  of  the  debt, 

2.  If  he  relies  on  the  general  assets  in  the 
hands  of  the  administrator  for  payment  of  his 
debt,  or  any  part  of  it,  he  must  present  the 
same  in  the  manner  required  by  section  80  of 
the  act  relating  to  executors  anu  administra- 
tors; and,  failing  to  do  this,  be  is  limited  to 
the  proceeds  arising  from  the  sale  of  the  mortv 
gaged  property. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Labette  coun- 
ty: John  N.  Ritter.  Judge. 

Action  by  J.  H.  Andrews  againRt  Nelson 
Morse  and  others  to  foreclose  a  mortgage. 
There  was  Judgment  for  defendants,  and 
plaintiff  brings  error.  Reversed. 

Leroy  Neale  &  Son,  for  plaintiff  in  error. 
Case  &  Glasse,  for  defendants  in  error. 

JOHNSTON, J.  This  was  an  action  byJ. 
H.  Andrews  to  recover  upon  a  promissory 
note  for  $300,  and  to  foreclose  a  mortgage 
executed  to  secure  the  same  by  John  E. 
Morse  and  his  wife  on  January  16,1882. 
The  note  was  payable  five  years  after 
date,  with  Interest  at  8  percent,  per  an- 
num, and  the  Interest  bad  been  paid  there- 
on np  to  April  1, 1888.  John  E.  Morse  died 
in  December,  1885,  and  his  wife  died  the 
following  August.  Letters  of  administra- 
tion were  granted  upon  the  estates  of  eacb 
more  than  three  years  before  the  com  mence- 
ment  of  the  action  to  foreclose.  The  ckll* 
dren  and  heirs  of  the  decedents  resisted  the 
action  of  foreclosure  mainly  upon  the 
ground  that  the  estates  of  the  Morses  bad 
been  In  course  of  administration  more  than 
three  years  before  the  beginning  of  the  ac- 
tion, aud  that  Andrews  bad  never  pre- 
sented or  exhibited  his  claim  against  the 
estates,  and  therefore,  within  the  provi- 
sions of  section  81  of  the  act  on  executors 
and  administrators,  it  was  forever  barred. 
Will  the  failure  of  the  plaintiff  to  present 
his  mortgage  debt  as  a  demand  against 
the  estate  of  the  deceased  mortgagor  with- 
In  three  years  prevent  the  enforcement  of 
his  mortgage  lien  in  the  district  court?  It 
is  conceded  that  no  part  of  the  principal 
debt  has  been  paid,  and  no  ground  of  in- 
validity is  asserted  against  the  mortgage; 
nor  Is  any  objection  made  to  the  enforce- 
ment of  the  lien,  except  that  the  debt  was 
not  presented  to  the  administrator  as  a 
demand  against  the  estate  of  the  deceased 
mortgagor.  This  objection  is  not  good. 
The  death  of  the  mortgagor  did  not  im- 
pair or  affect  the  lien  of  the  mortgage.  It 
did  not  place  the  mortgagee  who  had  a 
lien  in  the  same  position  as  an  unsecured 
creditor,  and  remit  him  to  the  general  as- 
sets of  the  estate  to  satisfy  his  lien.  If  be 
looks  to  the  personal  assets  in  the  bands 
Of  the  administrator  for  payment  of  bis 
debt  orany  part  oflt,  he  must  then  present 
bis  demand  under  the  statute.  If  he  fails 
to  present  it  within  the  three-year  period, 
he  can  obtain  nothingfrom  thegeneral  as- 
sets, and  is  limited  to  the  proceeds  arising 
from  the  sale  of  the  mortgaged  property. 
An  equitable  claim  like  the  plaintiff's  is 
enforceable  in  the  district  court,  and  is  not 
such  a  demand  as  the  statute  referred  to 
contemplates.   Neither  the  presentation 
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of  the  claim  in  the  probate  court  nor  the 
fail  are  to  present  It  precludes  the  fore- 
closure of  the  mortgage  lien  until  tbetnort- 

Jage  debt  has  been  paid  or  extinguished, 
obnson  v.  Cain,  15  Kan.  537;  Graham  v. 
Graham,  38  Kan.  440,  17  Pac.  Rep.  152, 
Crooker  v.  Pearson,  41  Kan  410,  21  Pac. 
Bep.  270.  A  like  limitation  was  before  tho 
supreme  court  of  Iowa,  and  it  held  that 
the  limitation  of  the  statute  applied  only 
to  claims  the  satisfaction  of  which  is  pri- 
marily sought  out  of  the  personal  assets  of 
the  decedent,  and  not  upon  claims  secured 
by  a  mortgage  upon  which  the  creditor 
relies  for  satisfaction.  It  was  decided 
that  the  fact  that  the  creditor  did  not  file 
his  claim  against  the  estate  within  the 
time  prescribed  by  the  statute  was  not  a 
sufficient  defense  to  an  action  to  foreclose 
a  mortgage  executed  to  secure  such  claim. 
Allen  v.  Moer,  16  Iowa,  307.  There  Is 
some  diversity  of  opinion  in  the  different 
states  as  to  what  claims  are  barred  by  the 
failure  to  present  them  as  demands  against 
the  estate,  but  It  is  generally  held  that 
claims  purely  equitable  In  their  nature  re- 
quire no  presentation  or  approval.  It  has 
been  said  that  "it  would  appear  to  be  the 
better  opinion  that  a  creditor  may  rely 
upon  a  mortgage  or  other  specific  lien,  al- 
though the  claim  secured  by  it  has  not 
been  presented ;  but  in  such  case  lie  has  no 
claim  upon  the  general  assets  in  the  hands 
of  the  administrator."  5  Amer.  &  Eng. 
Enc.  Law, 213.  See,  also.  Slinms  v.  Richard- 
son, 82  Ark.  297;  McClure  v.  Owens,  Id. 
443;  Moores  v.  Ellsworth,  22  Iowa,  299; 
Bank  v.Doe,19  Vt.463;  Sea  mm  on  v.  Ward, 
(Wash.)  23  Pac. Rep.  439;  Teel  v.  Winston, 
(Or.)  29  Pac.  Rep.  142;  McCallam  v.  Pleas- 
ants, 67  Ind.  542;  Woerner,  Adra'n,  §  409; 
Wilts.  Mortg.  Forec.  c.  73.  The  failure  of 
the  plaintiff  to  present  his  claim  secured 
by  mortgage  until  after  the  lapse  of  three 
years  will  prevent  him  from  obtaining  a 
Judgment  for  any  deficiency  that  may  re- 
main afterexhaustlng  the  mortgaged  prop- 
erty, but  it  does  not  affect  his  rights  to 
foreclose  his  mortgage,  and  to  subject  the 
land  so  mortgaged  to  the  payment  of  the 
debt.  The  action  of  the  court  in  refusing 
to  foreclose  the  mortgage  was  erroneous, 
and  its  Judgment  must  therefore  be  re- 
versed.  All  the  Justices  concurring. 


(21  Nev.  404) 
FIRST  NATIONAL  BANK  OP  WTNNE- 

MUCCA  v.  KREIG  et  al. 
(Supreme  Court  of  Nevada.    April  7,  1893.) 

Taxation  of  National  Banks— Deed  Absolute, 
When  a  Mortgage— Reconveyance. 

1.  National  banks  are  only  subject  to  state 
taxation  upon  the  shares  of  stock  owned  by  the 
shareholders  therein,  and  upon  their  real  estate. 
Mortgages  held  by  such  banks  are  not  subject 
to  taxation. 

2.  An  absolute  deed  made  by  the  owner  of 
property  for  the  purpose  of  securing  money  due 
to  third  persons,  in  connection  with  a  written 
acknowledgment  by  the  granteo  that  he  holds 
it  for  that  purpose,  is  a  mortgage. 

3.  Where  property  so  held  is  deeded  back 
to  the  grantor,  with  the  consent  of  the  benefi- 
ciaries, the  lien  of  the  mortgage  is  lost;  and 
such  consent  need  not  be  in  writing. 

(Syllabus  by  Bigelow,  J.) 
v.32p.no.9— 41 


Appeal  from  district  court,  Humboldt 
county;  A.  E.  Cheney,  Judge.  . 

Action  by  the  First  National  Bank  of 
Wlnnemucca  against  George  Kreig  and 
others  to  foreclose  a  mortgage.  There 
was  judgment  for  plain  tiff,  and  defendants' 
motion  for  a  new  trial  being  denied,  they 
appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BIGELOW,  J  : 

The  facts  deemed  material  to  the  deci- 
sion of  the  case  are  as  follows:  The  prop- 
erty in  controversy,  together  with  a  large 
number  of  cattle  and  horses,  was  original- 
ly owned  by  Isabella  Sloan  and  her  two 
children,  James  Sloan  and  Mary  8.  Kreig, 
wife  of  George  Kreig,  but  prior  to  July 
25, 1889,  with  unimportant  exceptions,  it 
had  all  been  conveyed  to  James,  who  then 
owed  his  mother  thereon  about  $23,000, 
and  his  sister  about  f 11 ,000,  and  was 
largely  Indebted  to  the  First  National 
Bank,  plaintiff  herein.  On  that  date  de- 
fendant George  Kreig  purchased  the  prop- 
erty for  $80,000,  assumed  James'  indebted- 
ness to  the  parties  mentioned,  and  bor- 
rowed more  money  from  the  bank,  so  that 
he  owed  the  latter  about  $40,000.  To  se- 
cure these  various  sums,  for  which  he  bad 
given  notes,  Kreig  made  an  absolute  deed 
of  the  property  to  George  S.  Nixon,  cashier 
and  managing  agent  of  the  plaintiff,  who 
gave  back  to  Kreig  a  writing  certifying 
that  the  deed  was  executed  simply  as  se- 
curity for  the  payment,  first,  of  the  money 
due  the  bank;  next,  that  due  Mrs.  Sloan  { 
and  then,  that  due  Mrs.  Kreig.  The  notes 
to  the  bank  became  due  that  fall,  but 
Kreig  was  unable  to  raise  the  money  to 
pay  them,  and  applied  to  Nixon  to  help 
him  do  so,  as  did  Mrs.  Sloan.  Nixon  as- 
certained that  $25,000  could  be  borrowed 
upon  a  mortgage  to  be  made  by  Kreig  and 
wife  upon  the  whole  property,  provided 
the  title  was  found  to  be  perfect  In  Ihem. 
Nixon  testified  that  he  explained  this  to 
all  the  parties,  and  told  them  that  the  title 
would  have  to  be  placed  back  in  Kreig; 
that  all  consented  to  Its  being  done,  and 
upon  this  understanding  the  money  was 
obtained,  the  mortgage  given ,  and  he  made 
a  deed  of  all  the  property  back  to  Kreig, 
who  promised  to  return  the  defeasance 
made  by  Nixon  July  25, 1889,  hut  failed  to 
do  so,  and  Nixon  forgot  about  it.  Kreig 
still  owed  the  bank  upon  bis  note  a  bal- 
ance of  $2,400,  but  the  note  was  surren- 
dered, and  it  was  charged  to  his  open  ac- 
count. By  J  uly  28,  1890.  this  had  Increased 
to  $7,646, for  which  the  bank  took  a  mort- 
gage upon  the  property.  On  August  14, 
1891,  the  mortgage  was  renewed,  and  this 
action  is  brought  to  foreclose  the  last- 
named  mortgage.  Over  $50,000  worth  of 
the  cattle  and  horses  perished  during  the 
winter  of  1889-90.  Mrs.  Sloan  was  made  a 
party,  as  claiming  some  interest  in  the 
property,  and  Mary  Kreig  became  a  party 
at  her  own  request.  Mrs.  Sloan's  and 
Mrs.  Krelg's  answers  set  out  various 
transactions  between  the  parties,  alleged 
that  the  plaintiff's  mortgage  was  fraud- 
ulent and  void  as  to  them,  that  Ni-xon's 
deed  to  Kreig  was  made  without  their  con- 
sent, and  asked  that  it  be  decreed  that 
they  still  held  a  Hen  upon  the  property  to 
secure  the  sums  due  them  from  Kreig,  and 
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that  the  Hen  be  foreclosed  and  the  prop- 
erty eold.  The  court  rendered  a  decree  In 
favor  of  the  plaintiff,  and  directed  a  sale 
of  the  property  to  pay  the  plaintiff's  mort- 
gage. 

R.  M.  Clark,  for  appellants.  M.  S.  Bonni- 
fleld,  for  respondent. 

BIGELOW,  J.,  (after  stating  the  facts.) 
The  defendants  plead  that  the  mortgage 
to  the  plaintiff  or  July  28,  1890.  was  can- 
celed, marked  "  Sa  tisfled  "  upon  the  records, 
and  the  new  mortgage  of  August  14,  1891, 
taken,  for  the  purpose  of  escaping  taxa- 
tion thereon;  and  for  this  reason  it  Is 
claimed  that  the  latter  mortgage  is  void, 
under  the  authority  of  Drexer  v.  Tyrreli, 
15  Nev.  114,  upon  the  ground  that  it  was 
taken  and  made  for  the  purpose  of  defraud- 
ing the  revenues  of  the  state  of  Nevada. 
To  this  It  is  replied  that  the  mortgage, 
being  the  property  of  a  national  bank, 
was  not  subject  to  state  taxation,  and  it 
seems  admitted  that,  If  not,  therecould  be 
no  fraud  In  attempting  to  escape  such  tax- 
ation which  would  be  sufficient  to  defeat 
the  mortgage,  in  State  v.  First  National 
Bank  of  Nevada.  4  Nev.  348,  it  was  held 
that  such  mortgages  were  not  subject  to 
state  taxation.  The  defendants, however, 
contend  that  this  decision  was  erroneous, 
and  ask  us  to  overrule  the  doctrine  there 
announced.  But  we  are  of  the  opinion, 
aside  from  that  case,  that  it  is  now  well 
settled  by  the  decisions  of  the  supreme 
court  of  the  United  States,  which  in  such 
matters  is  the  final  arbiter,  that  national 
banks  are  only  subject  to  state  taxation 
upon  their  real  estate,  and  upon  theshares 
of  stock  in  the  bank  owned  by  the  stock- 
holders. Talbott  v.  Silver  Bow  County, 
139  U.  S.  438, 11  Sup.  Ct.  Rep.  594 :  People  v. 
Weaver,  100  C.  S.  539;  Rosenblatt  v.  John- 
ston, 104  D.  S.  462;  Covington  City  Nat. 
Bank  v.  City  of  Covington,  21  Fed.  Rep. 
484;  City  of  Carthage  v.  National  Bank,  71 
Mo.  508;  National  Bank  v.  The  Mayor,  62 
Ala.  284;  Pittsburg  v.  National  Bank,  55 
Pa.  St. 45.  Such  being  thecase,  the  matter 
is  not  now  open  for  discussion  in  the  state 
courts,  and  it  would  be  useless  for  us  to 
consider  it  further. 

2.  The  deed  made  by  Kreigto  Nixon  was 
merely  to  secure  the  money  due  the  bank, 
to  Mrs.  Sloan,  and  to  Mrs.  Kreig,  and 
amounted  simply  to  a  mortgage.  Taking 
the  deed  and  the  defeasance  made  by  Nixon 
together,  this  Is  perfectly  clear.  If  the 
money  was  paid,  the  property  would  re- 
vert to  Kreig;  if  not  paid,  1  be  only  remedy 
of  the  parties  would  be  an  action  for  fore- 
closure, the  same  as  upon  any  other  mort- 
gage. Danzeisen's  Appeal,  73  Pa.  St.  65; 
Harper's  Appeal,  64  Pa.  St.  315;  Stein- 
ruck's  Appeal,  70  Pa.  St.  289;  Stephens  v. 
Allen,  11  Or.  188,  3  Pac.  Rep.  16S;  Bruin- 
fleld  v.  Boutall,  24  Hun.  451;  2  Perry, 
Trusts,  §  602;  Pom.  Eq.  Jur.  §§  1192, 1196. 
It  is  immaterial  that  it  was  made  to  a 
third  person,  Instead  of  the  beneficiaries, 
and  this  fact  does  not  change  the  nature 
of  the  security.  2  Perry,  Trusts,  §  602,  et  seq. 
The  transaction  was  quite  different  from 
that  of  a  deed  of  trust  authorizing  the 


trustee  to  dispose  of  the  property,  either 
to  raise  a  fund  or  to  nay  a  particular  debt, 
which,  In  California,  has  been  held  to  be  a 
trust,  and  not  a  mortgage,  (Koch  v. 
Brlggs.14  Cal.256;)  although  the  weight  of 
authority  is  the  other  waj .  Jones,  Mortg. 
§  1769.  Being  simply  a  mortgage,  which  in 
this  state  amounts  to  merely  an  equitable 
lien  upon  the  property,  it  could  be  released 
by  parol,  and  need  not  be  in  writing. 
Ackla  v.  Ackla.  6  Pa.  St.  228;  Howard  v. 
Gresham,  27  Ga.  347 ;  Grls wold  v.  Griswold , 
7  Lans.  72;  Southerin  v.  Mendum,  5  N.  H. 
420;  Leavltt  v.  Pratt,  53  Me.  147;  Wallto  v. 
Long,  16  Ala.  738;  2  Reed,  St.  of  Frauds, 
§453;  3  Pom.  Eq.  Jur.  §  1183.  It  follows 
that,  if  Mrs.  Sloan  and  Mrs.  Kreig  con- 
sented to  Nixon's  deeding  back  to  Kreig, 
the  mortgage  was  so  released,  for  Kreiir 
thereby  became  the  holder,  in  his  own 
right,  of  both  the  legal  and  equitable  title 
to  the  property,  free  from  any  Incum- 
brance. They  thereby  waived  any  Hen 
which  they  had  held  upon  it,  and  there- 
after Kreig  owned  it,  the  same  as  any 
other  property  that  bad  never  been  incum- 
bered, and  could  sell  or  mortgage  to  oth- 
ers at  his  pleasure.  The  substance  of  the 
findings  in  the  easels  that  they  did  so  con- 
sent. This  is  supported  by  Nixon's  testi- 
mony, and  by  tlie conduct  and  declarations 
of  the  parties,  which  are  also  competent 
evidence,  and  from  which  alone  it  might 
be  inferred  that  the  agreement  was  made. 
Ackla  v.  Ackla,  6  Pa.  St.  228.  Nor  are  we 
able  to  say  that  the  testimony  supporting 
this  finding  Is  not  sufficiently  clear  and 
satisfactory.  Taking  it  altogether,  It 
seems  reasonably  certain  that  they  did  un- 
derstand that  Nixon  was  aboutto  convey 
the  property  back  to  Kreig,  that  the  effect 
of  this  would  be  to  leave  them  without 
security  upon  the  property,  and  that  with 
this  knowledge  they  conseuted  to  its  be- 
ing done.  There  is  no  evidence  of  any 
fraud,  deception,  or  overreaching  upon  the 
part  of  the  representatives  of  the  bank. 
The  most  that  can  be  said  is  that  they 
drove  some  rather  hard  bargains  upon  the 
necessities  of  these  people,  whose  roisfor- 
tuues  came  about  through  no  fault  of  their 
own,  but  there  is  very  little  to  show  that 
all  the  transactions  were  not  open,  well 
understood,  and  freely  consented  to  by 
the  defendants.  Kreig  owed  money  which 
was  a  first  lien  upon  his  property,  and 
which  had  tobepaid.  If  not  paid,  and  the 
property  waB  sacrificed,  there  would  be 
nothing  with  which  to  pay  what  be  owed 
his  wife  and  her  mother,  and  nothing  left 
for  him.  They  were  as  much  interested  in 
obtaining  this  money  as  Kreig  was  him- 
self, and  the  situation  forced  them  to  do 
whatever  was  necessary  to  be  done,  in  or- 
der to  raise  it.  A  full  statement  of  the 
testimony  would  serve  no  useful  purpose, 
and  it  is  therefore  omitted.  Kreig  being 
the  absolute  owner  of  the  property  on  Au- 
gust 14,  1891,  was,  of  course,  at  liberty  to 
mortgage  it,  and  we  can  see  no  reason 
why  the  mortgage  then  made  by  him  is 
not  legal  and  binding.  The  judgment  and 
order  refusing  a  new  trial  are  affirmed. 

MURPHY,  C.  J  ,  concurs. 
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MARION  v.  BOARD  OF  EDUCATION  OF 

CITY  OF  OAKLAND  et  al.   (No.  15,056.) 
(Supreme  Court  of  California.   March  24, 1893.) 

School  Teachek  —Term  of  Employment — Dis- 
missal. 

1.  Pol.  Code,  8  1793,  provides  that  school 
teachers,  "when  elected,  shall  be  dismissed  only 
for  violation  of  the  rules  of  the  board  of  educa- 
tion, or  for  incompetency,  unprofessional  or  im- 
moral conduct."  Held,  that  where  a  teacher 
was'  elected  in  1886  "for  the  ensuing  year," 
and  continued  in  her  position  for  the  two  suc- 
ceeding years  without  further  act  of  the  board, 
she  was  not  elected  for  life,  subject  to  removal 
only  for  cause,  but  could  be  dismissed  at  the 
end  of  the  year.  Kennedy  v.  Board,  etc.,  22 
Pac.  Rep.  1042,  82  Cal.  483,  distinguished. 

2.  If  the  board  had  no  power  to  elect  for  a 
year,  then  the  election  was  void,  and  the 
teacher  was  employed  at  the  pleasure  of  the 
board,  subject  to  be  discharged,  as  any  other 
employe,  without  a  fixed  term  of  employment. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  W.  E.  Greene, 
Judge. 

Application  by  Eunice  D.Marlon  for  a 
writ  of  mandamus  to  compel  the  board  of 
education  of  tbe  city  of  Oakland  and  oth- 
ers to  draw  a  warrant  for  the  payment  of 
certain  salary  alleged  to  be  due  her  as  a 
school  teacher.  From  a  Judgment  of  non- 
suit, plaintiff  appeals.  Affirmed. 

Cnas.  E.  Snook,  Geo.  W.  Reed,  and  E. 
Nusbaumer,  for  appellant.  Wm.  R.  Davis 
and  Jas.  A.  Johnson,  for  respondents. 

GAROCTTE,  J.  This  is  an  application 
for  a  writ  of  mandate  to  compel  the  re- 
spondents herein  to  approve  and  allow 
tbedemand  of  appellant,  Eunice  D.  Marion, 
as  a  teacher  of  the  school  department  of 
the  city  of  Oakland,  for  salary  from  July 
31, 18N9,  to  and  including  the  28th  day  of 
February,  1890, for  the  sum  of  $700,  and  to 
compel  the  defendants  to  draw  a  warrant 
for  tbe  payment  of  said  claim.  Petitioner 
was  nonsuited  in  the  trial  court  upon  the 
grounds,  among  others,  that  she  was  era- 
ployed  or  elected  by  respondents  as  a 
teacher  for  a  certain  definite  time,  and 
that  period  had  expired  prior  to  the  time 
for  which  she  now  claims  Balary.and  upon 
which  claim  she  attempts  to  support  this 
proceeding.  The  motion  for  a  nonsuit 
was  properly  granted  upon  the  ground 
stated.  Petitioner  was  an  applicant  be- 
fore the  board  of  education  for  a  position 
as  teacher  in  the  public  schools  of  Oak- 
land, and  the  records  of  the  board  of  May 
29,  1886,  disclose  tbe  following:  "The 
board  then  went  into  executive  session  for 
the  election  of  teachers  for  the  ensuing 
year,"  and  thereupon  certain  teachers 
were  declared  elected,  among  others  the 
petitioner.  Under  this  order  of  the  board 
she  began  teaching,  and  continued  iu  the 
same  position  during  the  years  1887  and 
1888.  In  1889  the  board  elected  another 
teacher  to  fill  the  position  she  had  pre- 
viously occupied,  and  this  proceeding  re- 
sulted. At  the  trial  she  introduced  no  evi- 
dence indicating  her  employment  or  elec- 
tion by  the  board  as  a  teachpr  for  the 
years  1887  and  1x88  other  than  the  action 
of  the  board  already  stated,  but  Insisted 
that  her  election  in  the  year  1886  was  un 


election  for  life,  subject  to  removal  for 
cause,- as  specified  in  section  1793  of  tbe 
Political  Code.1  Tbe  case  of  Kennedy  v. 
Board,  etc..  82  Cal.  483,  22  Pac.  Rep.  1042, 
is  the -leading  authority  in  this  state  bear- 
ing upon  this  question,  and  it  Is  there  de- 
cided that  the  election  of  a  teacher  for  no 
specified  period  of  time,  under  section  1793, 
is  an  election  for  life,  subject  to  dismissal 
for  any  of  the  causes  mentioned  In  said 
section.  That  case  goes  quite  far  enough, 
and  the  principle  here  insisted  upon  car- 
ries the  doctrine  away  beyond  anything 
there  declared.  In  the  Kennedy  Case  the 
election  of  tbe  teacher  was  for  no  stated, 
definite  time,  and  it  was  not  held  in  that 
case  that  the  board  had  no  power  to  elect 
for  a  certain  definite  period.  Under  its 
general  powers  the  board  of  education  is 
authorized  to  enter  into  contracts  with 
teachers,  and  fix  their  compensation  and 
terra  of  employment.  If  the  board  should 
employ  a  teacher  for  one  year.it  would  be 
absurd  to  say  that  it  could  not  dispense 
with  the  services  of  such  teacher  at  the 
end  of  tbe  year.  In  the  present  case,  what- 
ever doubt  ma.v  surround  other  elements 
of  the  transaction  between  these  parties, 
the  time  for  which  petitioner's  services 
were  secured  was  fixed  and  definite.  The 
board  so  understood  it,  for  Its  record  so 
discloses  the  fact.  She  taught  under  that 
authorization  of  the  board.  She  entered 
the  schoolroom;  performed  her  duties, 
and  drew  her  salary  under  that  resolution, 
for  there  was  no  other.  And,  even  con- 
ceding that  she  labored  under  a  resolution, 
not  knowing  some  of  its  terms,  and  hon- 
estly supposing  she  held  a  life  position,  her 
mistake  in  this  regard  could  avail  her 
nothing  in  the  present  proceeding. 

While  tbe  statute,  as  construed  in  the 
Kennedy  Case,  gives  the  teacher  a  life  ten- 
ure when  elected  without  specifying  the 
term  of  service,  we  see  no  reason  why  a 
board  of  education  has  not  the  power  to 
elect  a  teacher  for  a  month  or  for  a  year. 
Conceding  an  election  to  presuppose  an 
office,  and  that  a  teacher's  position  after 
an  election  is  an  office,  the  statute  does 
not  fix  the  term  of  such  office;  and  while 
there  might  possibly  be  valid  objections  to 
fixing  the  tenure  for  a  long  period  of  time, 
there  would  seem  to  be  no  want  of  power 
in  the  board  to  fix  the  terra  for  a  period  of 
time  of  as  short  duration  as  It  might  see 
fit.  Under  the  Kennedy  Case  tbe  board  of 
education  of  Oakland  had  the  power  to 
elect  petitioner  for  life,  but  its  power  was 
not  exercised  to  that  extent,  and  her  elec- 
tion by  explicit  terms  was  confined  to  a 
period  of  one  year  We  find  nothing  In 
tbe  law  denying  the  right  of  the  board  to 
exercise  such  a  power.  Again,  we  see  no 
necessity  of  indulging  in  fine  distinctions 
between  the  hiring  of  a  teacher  by  special 
contract  and  the  election  of  a  teacher  un- 
der this  provision  of  the  Code.  There  ap- 
pears to  be  no  reason  in  saying  that,  if  a 
board  of  education  desires  to  secure  the 
services  of  a  teacher  for  a  month  or  a  year, 


•Pol.  Code,  8  1793,  provides  that  School  teach- 
ers, "when  elected,  shall  be  dismissed  only  for 
violation  of  the  rules  of  the  board  of  education, 
or  for  incompetency,  unprofessional  or  immoral 
conduct." 
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»ach  teacber  must  be  hired  by  a  special 
con  tract,  and  cannot  be  elected,  (or,  If 
elected,  a  life  tenure  is  created,  even  against 
tbe  intentions  and  wishes  of  all  parties 
concerned.  We  think  the  law  was  not  en- 
acted with  such  ends  In  view.  If  we  con- 
cede petitioner's  position  to  be  true,  that 
the  board  had  no  power  to  elect  for  a 
year,  then  ber  cause  still  remains  without 
merit,  for  the  action  of  tbe  board  In  elect- 
ing her  was  void,  and  no  election  what- 
ever was  had.  Consequently  she  was 
teaching  ut  the  mere  pleaeureof  the  board, 
subject  to  be  discharged,  as  any  other  em- 
ploye, without  a  fixed  term  of  employ- 
ment. For  the  foregoing  reasons  let.  the 
Judgment  and  order  be  affirmed. 

Wo  concur:  PATERSON,  J.;  HARBI- 
SON, J. 


MARION  v.  BOARD  OF  EDUCATION  OF 
CITY  OF  OAKLAND  et  aL   (No.  15,055.) 
(Supreme  Court  of  California.    March  24, 
1893.) 

Department  1.  Appeal  from  superior  court, 
Alameda  county;  W.  E.  Greene,  Judge. 

Application  by  Eunice  D.  Marion  for  a  writ 
of  mandamus  to  compel  the  board  of  education 
of  the  city  of  Oakland  and  others  to  reinstate 
plaintiff  as  principal  of  a  certain  school.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Chas.  E.  Snook,  Geo.  W.  Reed,  and  E.  Nus- 
baumer,  for  appellant  Wm.  R.  Davis  and  Jas. 
A.  Johnson,  for  respondents. 

PER  CURIAM.  This  is  an  application  for 
a  mandamus  to  compel  the  board  of  education 
of  the  city  of  Oakland  to  reinstate  the  plaintiff, 
Eunice  D.  Marion,  in  the  position  claimed  by 
her  as  principal  of  the  Swett  grammar  school 
in  Oakland.  The  judgment  of  the  trial  court 
went  against  her,  and  she  is  now  before  this 
court  upon  appeal  from  that  judgment.  For 
the  reasons  given  in  case  No.  15.056,  between 
the  same  parties,  and  filed  on  the  same  date 
herewith,  (32  Pac.  Rep.  643,)  the  judgment  and 
order  are  affirmed. 


(97  OaL  694) 

SAN  DIEGO  COUNTY  v.  SIEFERT.  (No. 
19,039.) 

(Supreme  Court  of  California.    March  23, 
1893.) 

Pleaoings—  Waivbr  or  Defects. 

1.  Under  Code  Civil  Proc.  §  475,  providing 
that  defects  in  pleadings,  not  affecting  the  sub- 
stantial rights  of  the  parties,  shall  be  disre- 
garded, it  is  too  late,  after  answering  to  the 
merits,  decision,  and  judgment,  to  raise  an  ob- 
jection that  the  complaint  is  insufficient. 

2.  Deer.  Supp.  p.  192,  §  19,  provides  that 
the  records  and  minutes  of  the  board  of  county 
supervisors  must  be  signed  by  the  chairman  and 
clerk.  Held,  that  where  it  was  contended  that 
a  regular  meeting,  held  January  6th,  was  not 
regularly  continued  from  day  to  day  until  Jan- 
uary 22d,  because  the  minutes  of  two  of  the  in- 
tervening meetings  were  not  attested  by  the 
clerk,  and  those  of  another  meeting  were 
not  signed  by  the  chairman  nor  attested  by  the 
clerk,  it  was  competent  to  show  by  the  hand- 
writing of  the  entries,  their  contemporaneous 
character,  and  the  official  custody  from  which 
the  book  was  produced,  that  the  board  met  and 
adjourned  at  the  times  therein  stated,  and  that 


the  meeting  of  January  22d  was  a  regular  one. 

3.  Deer.  Supp.  p.  192,  §  21,  provides  that 
the  county  board  of  supervisors  must  cause  to 
be  kept  an  ordinance  book,  in  which  must  be 
entered  all  ordinances  duly  passed  by  the  board. 
Held,  that'  the  record  of  an  ordinance,  with 
proof  of  proper  publication,  was  sufficient  to  en- 
title it  to  be  admitted  in  evidence,  and  is  prima 
facie  proof  that  the  ordinance  was  passed, 
signed,  and  attested  in  the  form  in  which  it  ap- 
pears in  the  record,  and  the  burden  of  showing 
its  invalidity  was  on  defendant 

4.  Where  it  appears  that  there  was  a  dif- 
ference between  the  ordinance  as  recorded  and 
as  published,  but  the  error  did  not  affect  the 
provisions  of  the  ordinance  touching  defend- 
ant's liability,  such  error  should  be  held  imma- 
terial. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  E.  8.  Torrance, 
Judge. 

Action  by  tbe  county  of  San  Diego 
against  Jobn  R.Siefert  to  recover  a  license 
tax.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Welborn,  Stevens  ft  Welborn,  for  appel- 
lant. Johnstone  Jones  and  Jobn  R.  Alt- 
ken,  for  respondent. 

PER  CURIAM.  This  action  Is  to  recov- 
er from  the  defendant,  Slefert,  tbe  sum  of 
9120,  the  amount  of  a  license  tax  imposed 
upon  bis  business  as  a  saloon  keeper  for  a 
period  of  12  months,  under  an  ordinance  of 
the  board  of  supervisors.  The  cause  was 
tried  by  the  court,  and  findings  and  judg- 
ment pasned  in  favor  of  plaintiff,  and  the 
defendant  appeals  from  tbe  Judgment  and 
an  order  denying  bis  motion  for  a  new 
trial. 

Appellant  contends  that  tbe  complaint 
does  not  state  facts  sufficient  toconstitute 
a  cause  of  action  in  that  (1)  facts  are  not 
alleged  showing  tbe  existence  of  the  ordi- 
nance; and  (2)  that  the  complaint  fails  to 
show  a  violation  of  the  ordinance  upon 
which  the  action  is  founded.  Upon  this 
ground  defendant  objected  in  proper  time 
to  tbe  introduction  of  any  evidence.  Nei- 
ther of  these  points  is  well  taken.  The 
complaint  alleges  "that  under  and  by  vir- 
tue of  tbo  provisions  of  an  ordinance  of 
tbe  board  of  supervisors  of  said  county, 
duly  passed  and  approved  at  a  regular 
meeting  of  tbe  board  held  on  the  22d  day 
of  January,  A.  D.  1890,  and  thereafter  duly 
published  as  required  bylaw,  said  ordi- 
nance being  known  as  '  Ordinance  No. 48 of 
the  Ordinances  of  the  County  of  San  Die- 
go,' and  en  titled,  "etc.,  "tbe  defendant  was 
required  to  procure  a  license  from  the  tax 
collector,  *  *  *  and  to  pay  for  such 
license  the  sum  of  ten  dollars  per  month." 
This  allegation  might  not  have  stood  as 
against  a  demurrer  for  uncertainty,  but 
no  demurrer  was  filed.  Furthermore,  the 
defendant,  in  bis  answer,  alleged  that  be 
bad  no  information  or  belief  as  to  tbe 
truth  of  the  allegation  above  quoted,  and 
therefore  denied  that  tbe  board  of  super- 
visors had  duly  or  at  all  passed  or  ap- 
proved ordinance  No.  48,  as  in  said  allega- 
tion referred  to.  Tbe  complaint  alleged 
tbat  the  defendant  "failed,  refused,  and 
neglected,  and  still  does  fall,  refuse,  and 
neglect,  to  pay  such  license  tax,  contrary 
to  and  in  violation  of  tbe  provisions  of 
said  ordinance."  There  is  no  allegation 
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in  tbe  complaint  that  he  failed  to  take  ont 
a  license,  but  in  his  answer  the  defendant, 
"further  answering,  denies  that  be, during 
the  times  mentioned  in  said  complaint,  or 
at  any  other  time  or  times,  has  or  had 
neglected,  fa  tied  or  refused,  or  still  neglects, 
fails,  or  refuses,  to  take  out  any  license,  as 
required  by  said  ordinance."  It  is  too 
late  now,  after  answering  to  the  merits, 
decision,  and  judgment,  to  raise  the  objec- 
tions referred  to.  Section  475,  Code  Civil 
Proc.;i  Harkness  v.  McClaln,  (47 tab,)  29 
Pac.  Itep.  964.  The  findings  support  the 
judgment.  There  is  a  general  finding  that 
all  the  allegations  of  tbe  complaint  are 
true,  and  the  denials  and  allegations  of 
tbe  answer  are  untrue.  Several  questions 
were  made  upon  the  trial  and  discussed  in 
the  briefs,  which  will  necessarily  arise  up- 
on a  new  trial. 

1.  It  is  contended  that  ordinance  48  was 
not  adopted  at  a  regular  meeting  of  tbe 
board.  For  tbe  purpose  of  proving  that 
tbe  meeting  of  the  board  at  which  this  or- 
dinance was  passed  was  a  regular  meet- 
ing, plaintiff  introduced  in  evidence  ordi- 
nance No.  42,  adopted  January  11,18^9,  de- 
claring that  the  regular  meetings  of  the 
hoard  should  be  held  monthly  on  the  first 
Monday  of  each  month.  It  is  contended 
that  plaintiff  is  required  to  sbow  that  or- 
dinance 42  was  adopted  at  a  regular  meet- 
ing also;  that,  without  such  evidence.it 
cannot  be  shown  tbat  the  meetiug  at 
which  ordinance  48  was  adopted  was  a 
regular  one.  In  People  v.  Dunn,  89  Cal. 
228.  2(5  Pac.  Rep.  761,  it  was  held  that  an 
ordinance  fixing  rates  of  county  licenses 
must  he  passed  at  a  regnlar  meeting,  or 
at  a  special  meeting  called  for  tbat  pur- 
pose. That  the  board  must  he  regularly 
convened  to  perform  any  official  act  Is 
true;  but  tbe  legality  of  ordinance  42  was 
not  put  in  Issue  by  the  pleadings,  and  the 
presumption  arising  Irotn  its  existence  up- 
on the  record  of  ordinances  was  quitesnffl- 
clent  to  entitle  it  to  be  received  in  evidence 
without  farther  proof.  Code  Civil  Proc.  § 
1963,  suhd.  15;  Id.  §  1918,  subd.  6;  Id. 
§  1920.  The  presumption  is,  of  course,  a 
disputable  one,  but  the  burden  of  showing 
its  invalidity  was  upon  the  defendant. 
Bat  apon  this  point  appellant  further  con- 
tends tbat  the  meetingat  which  ordinance 
No.  48  was  passed  was  not  a  regular  meet- 
ing, even  if  ordinance  No.  42  was  valid, 
for  the  reason  that  tbo  regular  meeting 
held  January  6, 1890,  was  not  regularly 
continued  from  day  to  day  until  January 
22d,  upon  which  last-named  day  It  is 
claimed  tbe  ordinance  was  passed.  This 
objection  is  based  upon  the  fact  that  the 
minutes  of  two  of  the  intervening  meetings 
were  not  attested  by  the  clerk,  and  that 
the  minutes  of  another  meeting  were  not 
signed  by  the  chairman  nor  attested  by 
tbe  clerk.  Section  19  of  the  county  gov- 
ernment act  (Deer.  Snpp.  p.  192)  provides: 
"The  records  and  minutes  of  the  hoard 
mast  be  signed  by  the  chairman  and  clerk." 


»Code  Civil  Proc.  §  475,  provides  that  "the 
court  must,  hi  every  stage  of  an  action,  disre- 
gard any  error  or  defect  in  the  pleadings  *  •  * 
which  does  not  affect  the  substantial  rights  of 
the  parties;  and  no  judgment  shall  be  reversed 
or  affected  by  reason  of  such  error  or  defect." 


Substantially  the  same  provision  existed 
in  the  sixth  section  of  tbe  "Act  to  create  a 
hoard  of  supervisors, "  (Hltt.  Gen.  Laws, 
§  6975.)  and  that  provision  was  considered 
by  this  court  in  People  v.  Eureka,  L.  &  Y.  C. 
Co..  48  Cal.  145.  In  that  case  the  court 
said ;  "The  action  recorded  is  not  the  ac- 
tion of  the  chairman  or  clerk.  They  sign 
the  minutes,  not  as  certifying  to  their  own 
official  action,  but  as  witnesses  tbat  the 
record  is  the  record  made  by  the  clerk  un- 
der the  direction  of  the  board.  *  *  * 
The  statute  does  not  declare  that  the  rec- 
ord shall  not  be  proof  of  tbe  action  of  tba 
hoard  if  not  signed  by  the  officers  named, 
but  tbe  effect  is  only  to  make  their  signa- 
tures evidence,  Identifying  the  minutes. 
Tbe  failure  of  the  chairman  and  the  clerk 
to  discharge  their  particular  duty  simply 
imposed  on  the  party  desiring  to  prove 
the  official  action  of  the  board  some  addi- 
tional trouble  in  establishing  the  hand- 
writing of  the  entries,  their  contemporane- 
ous character,  and  tbe  official  custody  from 
which  the  book  was  produced."  Upon 
this  authority,  the  minutes  of  the  meet- 
ings, if  proved  as  there  indicated,  were 
competent  to  sbow  that  the  board  met 
and  adjourned  at  the  times  therein  stated, 
for  the  purpose  of  showing  tbe  continuity 
of  tbe  session,  and  that  the  meeting  of  tbe 
board  on  tbe  22d  of  January  was  a  regu- 
lar one.  The  custom  of  tbe  chairman,  as 
to  the  time  and  circumstances  under  which 
be  signed  the  minutes,  could  be  material 
only  so  far  as  it  tended  to  explain  the 
omission  to  sign  them. 

2.  The  question  whether  the  ordinance 
was  signed  by  the  chairman  and.  attested 
by  the  clerk,  as  required  by  the  county 
government  act,  was  seriously  controvert- 
ed. That  tbe  signing  and  attesting  are 
necessary  to  the  passage  and  validity  of 
the  ordinance  is  clear.  Tbe  statute  con- 
ferring upon  the  board  the  power  of  enact- 
ing ordinances  specifies  the  manner  in 
w  hich  it  shall  be  exercised.  Deer.  Supp.  p. 
197,  §  26.  "When  tbe  mode  of  enacting  or- 
dinances Is  prescribed,  it  must  be  pursued. " 
Dill.  Mun.  Corp.  §  309.  This  signing  by 
the  chairman  and  attesting  by  tbe  clerk  is 
Intended  by  tbe  statute  to  be  upon  tbe 
original  ordinance.  Section  20,  subd.  9, 
of  the  same  net,  makes  it  tbe  duty  of  the 
clerk  to  "authenticate  with  his  signature 
and  the  seal  of  the  board  all  ordinances  or 
laws  passed  by  tbe  board,  and  to  record 
the  same  at  length  in  tbe  ordinanco  book." 
Section  21  provides;  "The  hoard  must 
cause  to  be  kept:  *  *  *  (6)  An  ordinance 
book,  in  which  must  be  entered  all  ordi- 
nances or  laws  duly  passed  by  the  board." 
The  question  whether  the  ordinance  was 
passed,  signed,  and  attested  is  one  of  fact, 
which  need  not  be  considered  upon  this 
appeal.  The  record  of  tbe  ordinance,  ac- 
companied with  proof  of  proper  publica- 
tion, Is  sufficient  to  entitle  it  to  be  admit- 
ted in  evidence,  and  is  prima  facie  proof 
that  the  ordinance  was  passed,  signed, 
and  attested  in  tbe  form  in  whrcb  it  ap- 
pears in  the  record,  and  casts  the  burden 
on  the  defendant  of  producing  evidence 
sufficient  to  rebut  tbe  presumption  aris- 
ing from  tbe  record,  at  least  as  to  some 
particular  essential  to  Its  validity.  The 
principal  question,  therefore,  is  one  of  fact 
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to  be  found  by  the  court  or  jury  upon  legal 
evidence,  as  In  other  cases. 

3.  It  was  developed  upon  the  trial  that 
there  was  a  difference  between  the  ordi- 
nance as  recorded  and  as  published;  but 
what  the  defect  was,  further  than  that 14  sec- 
tion 16  Is  different, "  was  not  disclosed .  The 
object  of  publication  is  to  Impart  notice 
to  those  who  are  or  may  be  affected  by  its 

ftroYislons.  If  an  error  occurs  in  the  pub- 
Icatton,  which  does  not  affect  the  provi- 
sions of  the  ordinance  affecting  the  defend- 
ant's liability  or  his  defense  against  such 
liability.  It  should  be  held  Immaterial. 
More  cannot  be  said  in  the  absence  of 
definite  knowledge  of  the  defect  In  the  pub- 
lished ordinance.  The  judgment  and  order 
appealed  from  are  affirmed. 


(98  Cal.  13) 

DAVIS  v.  SOUTHERN  PAC.  CO.  (No. 
14344.) 

(Supreme  Court  of  California.  March  27, 1893.) 
New  Trial— Conditions. 
It  is  within  the  discretion  of  the  trial 
court,  after  a  verdict  awarding  excessive  dam- 
ages, to  make  an  order  denying  a  motion  for  a 
new  trial  on  the  condition  that  plaintiff  will  re- 
mit a  certain  part  of  the  amount  found  by  the 
jury. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Action  by  William  Davis  against  the 
Southern  Pacific  Company  to  recover  dam- 
ages for  personal  injuries.  Judgment  was 
entered  in  favor  of  plaintiff,  and  defendant 
appeals.  Affirmed. 

W.  H.  L.  Barnes  and  Frank  Shay,  for 
appellant.  George  A.  Rankin, for  respond- 
ent. 

McFARLAND,  J.  This  Is  an  action  to 
recover  damages  for  personal  injuries  al- 
leged to  have  been  received  by  plaintiff  on 
a  passenger  train  of  defendant.  The  jury 
returned  a  verdict  for  plaintiff  of  $15,300. 
Defendant  moved  for  a  new  trial  upon 
various  statutory  gounds,  including  ex- 
cessive damages.  The  trial  court  made 
an  order  that,  if  the  plaintiff  should  con- 
sent that  the  judgment  be  reduced  to  f  9,- 
000,  the  new  trial  would  be  denied,  and 
that  otherwise  it  would  be  granted. 
Plaintiff  filed  a  written  consent  to  such  re- 
duction, and  the  motion  was  thereupon 
denied.  Defendant  appeals  from  the  judg- 
ment and  from  the  order  denying  a  new 
trial. 

The  main  proposition  argued  by  counsel 
for  appellant  is  that  the  denial  of  the  mo- 
tion for  a  new  trial,  upon  condition  that 
respondent  remit  part  of  the  amount  found 
by  the  jury,  was  unauthorised  by  law; 
and  that,  If  the  court  thought  the  verdict 
excessive,  its  duty  was  to  huve  granted  a 
new  trial.  This  position  Is  undoubtedly, 
upon  principle,  a  very  strong  one,  and 
counsel  have  defended  it  very  ably.  They 
hare  also  cited  authorities  from  other 
states,  which  support  the  proposition,  al- 
though we  are  disposed  to  think  that  the 
weight  of  authority  in  other  states  is  the 
other  way.  But,  whatever  might  be  con- 
sidered the  weight  of  reason  and  foreign 


authority  on  the  question  above  stated, 
if  It  were  res  Integra  here,  the  right  of  a 
court  to  do  what  is  complained  of  in  the 
case  at  bar  is  too  firmly  established  in  this 
state  by  a  long  line  of  decisions  to  be  now 
questioned.  Thefollowing  are  some  of  the 
cases  in  which  the  practice  of  denying  a 
new  trial  when  the  plaintiff  remits  a  part 
of  the  verdict  bas  been  established  and 
recognized:  George  v.  Law,  1  Cal.  363; 
Benedict  v.  Coxzens,  4  Cal.  3X1 ;  Chapin  v. 
Bourne,  8  Cal.  294 ;  Clark  v.  Huber,  20  Cal. 
196;  Carpentier  v.  Gardiner,  29  Cal.  160; 
Tarbell  v.  Railroad  Co.,  34  Cal.  616;  Har- 
rison v.  Peabody,  Id.  178;  Kinsey  v.  Wal- 
lace, 36  Cal.  462;  Russell  v.  Dennlson,  50 
Cal.  243;  Atberton  v.  Fowler,  46  Cal.  323; 
Dreyfous  v.  Adams,  48  Cal.  131;  Gregg  v. 
Railroad  Co.,  59  Cal.  312;  Clunton  v.  Cow- 
ard, 67  Cal.  373,  7  Pac.  Rep.  7H7;  Phelps  v. 
Cogswell, 70  Cal.  201, 11  Pac.  Rep.  628;  Dur- 
foe  v.  Garvey,  78  Cal.  546,  21  P?-.  Rep.  302; 
Id..  84  Cal.  590,  24  Pac.  Rep.  92!i ,  Loveland 
v.  Gardner.  79  Cal.  317,  21  Pai.  Rep.  766; 
Gardner  v.  Ta turn, 81' Cal. 370.  22  Pac.  Rep. 
880.  It  is  argued  that  these  authorities 
constitute  a  recognition  of  the  practice 
without  inquiry,  rather  than  the  determi- 
nation of  a  contested  point;  but  it  will  be 
found  that  In  a  number  of  the  cases  the 
point  was  expressly  raised  and  argued  by 
counsel,  and  definitely  determined  by  the 
coort.  Such  was  the  fact  In  the  above- 
cited  cases  of  Benedict  v.  Coxzens,  Chapin 
v.  Bourne,  Dreyfous  v.  Adams,  Clanton  v. 
Coward.  In  Gregg  v.  Railroad  Co.,  while 
the  briefs  of  counsel  do  not  appear  in  the 
report,  the  opinion  of  the  court  shows 
that  the  only  point  In  the  case  was  as  to 
the  power  of  the  court  to  make  an  order 
similar  to  the  one  in  the  case  at  bar,  and 
the  court  approves  the  pructice  as  nettled. 
Since  then  the  practice  has  been  frequently 
approved  as  beyond  question.  Moreover, 
this  court  has  gone  further,  and  has  itself, 
on  appeal,  ordered  a  new  trial,  unless  re- 
spondent should  file  a  remittitur  of  dam- 
ages. Tarbell  v.  Railroad  Co.,  Kinsey  v. 
Wallace,  Atherton  v.  Fowler,  Phelps  v. 
Cogswell,  Durfee  v.  Garvey,  Loveland  v. 
Gardner,  all  supra.  It  is  contended  that 
the  rule  should  not  apply  to  unliquidated 
damages,— damages  for  personal  injuries, 
—but  the  rule  was  applied  to  just  such 
damages  in  the  following  cases,  above 
cited:  George  v.  Law,  Benedict  v  Coi- 
zens,  Tarbell  v.  Railroad  Co.,  Kinsey  v. 
Wallace,  Gregg  v.  Railroad  Co.,  Phelps  v. 
Cogswell.  Considering  the  foregoing  au- 
thorities, and  others  not  cited,  it  would  be 
almost  as  great  a  stretch  of  judicial  au- 
thority for  us  to  undertake  to  overthrow 
this  long-established  practice  as  It  would 
be  to  undertake  to  dispense  with  a  stat- 
ute. We  hold,  therefore,  that  the  action 
of  the  court  now  under  review  was  In  ac- 
cordance with  settled  practice.  Some  of 
the  cases  speak  of  such  action  as  within 
the  discretion  of  the  court,  and  perhaps 
there  might  be  a  state  of  facts  upon  which 
such  action  would  be  an  abuse  of  discre- 
tion. But  there  was  no  such  abuse  of  dis- 
cretion in  the  case  at  bar.  There  are  no 
other  points  in  the  case  which  call  for  spe- 
cial notice.  As  to  the  general  liability  of 
the  appellant,  the  evidence,  although  to 
some  extent  conflicting,  sustains  the  ver- 
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diet,  and,  upon  the  evidence,  we  cannot 
pronounce  the  amount  of  the  damages 
after  the  remittitur  as  excessive,  at  least 
in  the  sense  that  would  warraut  us  in  dis- 
turbing it.  Judgment  and  order  affirmed. 

Wecoucur:  DE  HAVEN,  J.;  FITZGEB- 
ALD,  J. 

(18  Colo.  291) 

In  re  EMERGENCY  CLAUSE. 

(Supreme  Court  of  Colorado.   March  18,  1893.) 

Enactment  of  Statute— Adoption  op  Emergen- 
cy Clause. 

The  emergency  clause  to  a  legislative 
act,  to  be  effective,  must  be  adopted  by  a  vote 
of  two  thirds  of  all  the  members  elected  to  each 
house.  If  not  so  adopted,  it  should  be  struck 
out  before  enrollment,  even  though  the  bill  be 
otherwise  constitutionally  passed. 
(Syllabus  by  the  Court) 

The  opinion  of  the  court  is  in  response 
to  the  following  question  submitted  by  the 
senate :  "When  a  bill  or  act  declares  an 
emergency  to  exist,  and  directs  an  act 
to  take  effect  upon  its  passage  in  the  body 
of  the  act,  under  section  19  of  article  5  of 
the  constitution,  is  a  majority  vote  suffi- 
cient to  pass  such  emergency  clause,  and 
make  the  same  effective,  or  does  it  require 
a  vote  of  two  thirds  to  declare  an  emer- 
gency in  any  event?" 

PER  CURIAM.  The  section  of  the  con- 
stitution referred  to  in  the  question  sub- 
mitted reads  as  follows:  "Sec.  19.  No 
act  of  the  general  assembly  shall  take 
effect  until  ninety  days  after  its  passage 
(except  in  case  of  emergency,  which  shall 
be  expressed  in  the  act)  [unless]  the  gen- 
eral assembly  shall,  by  a  vote  of  two 
thirds  of  all  the  members  elected  to  each 
house,  otherwise  direct.  No  bill,  except 
the  general  appropriation  bill  for  the  ex- 
penses of  the  government,  only  [which 
shall  be]  introduced  in  either  house  of  the 
general  assembly  after  the  first  thirty  days 
of  the  session,  shall  become  a  law."  Sees. 
Laws  1883,  p.  21.  The  foregoing  is  a  liter- 
al transcript  of  the  amendment  proposed 
to  section  19  of  article  5  of  the  constitu- 
tion, as  the  same  appears  in  the  Session 
Laws  of  1883,—the  first  publication  there- 
of by  authority.  It  will  be  observed  that 
the  word  "unless,"  immediately  following 
the  parenthetical  clause,  and  also  the 
words  "which  shall  he"  are  inclosed  in 
brackets.  In  Mills'  Ann.  St.  1891,  the 
words  "which  shall  be"  are  omitted,  but 
the  word  "unless"  is  retained,  though  not 
in  brackets.  After  diligent  search  at  the 
office  of  the  secretary  of  state,  we  have 
not  been  able  to  find  the  original  act  pro- 
viding for  the  submission  of  this  amend- 
ment. .Section  19  was  amended  at  the 
same  time  as  section  6  of  the  same  article. 
The  amendment  to  section  6  extended  the 
limit  of  the  legislative  session  from  40 
days  to  90  days.  The  amendment  to  sec- 
tion 19  extended  the  time  for  introducing 
bills  from  25  days  to  30  days.  The  amend- 
ment of  the  latter  section  was  doubtless 
intended  as  a  supplement  to  the  former. 
No  reason  is  perceived  for  otherwise 
amending  the  latter  section.  In  our  opin- 
ion the  true  intent  and  meaning  of  the 


first  clause  of  section  19  is  that  no  legisla- 
tive act  can  take  effect  until  at  least  90 
days  after  its  passage,  unless  it  is  other- 
wise provided  by  an  emergency  clause  in- 
corporated into  the  act;  und  such  emer- 
gency clause,  to  be  effective,  must  be 
adopted  "by  a  vote  of  two  thirds  of  all 
the  members  elected  to  each  house. "  If 
such  emergency  clause  be  not  adopted  by 
such  two-thirds  vote,  it  should  be  struck 
out  before  enrollment,  even  though  tba 
bill  be  otherwise  constitutionally  passed. 


(13  Mont.  160) 

STATE  v.  BAKER. 
(Supreme  Court  of  Montana.    April  3, 1893.) 
Mukoek— Definition  of  Second  Degree— In- 
structions. 

1.  After  defining  murder  in  the  first  de- 
gree, merely  reciting  the  words  of  the  statute 
that  "all  other  kinds  of  murder  shall  be  deemed 
murder  in  the  second  degree"  is  not  a  sufficient 
definition  of  the  second  degree. 

2.  On  a  trial  for  murder  the  jury  were  in- 
structed that  if  they  "believe  from  the  evidence 
that  defendant  had  been  injured  or  received 

J revocation  from  deceased,  whatever  that  in- 
ury  or  provocation  might  have  been,  yet  if, 
after  receiving  such  injury  or  provocation, 
there  should  have  been  an  interval  between  the 
provocation  given  and  the  killing  sufficient  for 
the  voice  of  reason  to  be  heard,  the  killing  shall 
be  attributed  to  deliberate  revenge,  and  shall  be 
deemed  murder  in  the  first  degree."  Held, 
that  the  instruction  was  unnecessnrily  nar- 
rowed, as  it  failed  to  define  provocation,  and 
omitted  all  reference  to  time  for  the  "pas- 
sions to  cool,"  as  those  words  are  used  in  the 
statute  defining-the  degrees  of  homicide. 

Appeal  from  district  court,  Custer  coun- 
ty;  George  B.  Milburn,  Judge. 

Charles  A.  Baker  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.  Be- 
versed. 

Middleton  &  Light,  for  appellant.  Henri 
J.  Haskell,  Atty.  Gen.,  J.  W.  Strevell,  and 
T.  J.  Porter,  for  the  State. 

PEMBEBTON,  C.  J.  On  the  8d  day  of 
December,  1892,  the  appellant  was  con- 
victed of  the  crime  of  murder  In  the  first 
degree,  and,  on  the  10th  day  of  the  same 
month,  the  judgment  of  the  lower  court 
was  rendered  that  the  appellant  be 
hanged  on  a  day  therein  named.  The  ap- 
pellant moved  for  a  new  trial.  The  mo- 
tion was  denied.  From  the  order  overrul- 
ing said  motion,  as  well  as  the  Judgment 
of  the  court,  this  appeal  is  prosecuted. 

The  principal  error  assigned  is  as  fol- 
lows: "That  the  court,  by  instructions, 
authorized  the  Jury  to  find  the  defendant 
guilty  of  murder  in  the  first  degreeor  man- 
slaughter, and  did  not  sufficiently  or  at  all 
define  murder  in  the  second  degree  in  his 
instructions."  From  an  inspection  of  the 
record.it  appears  that  the  court  below, 
in  its  instructions,  defined  murder  in  the 
first  degree  and  manslaughter,  the  only 
definition  of  murder  in  the  second  degree 
being  found  in  these  words  of  the  statute, 
attached  to  the  definition  of  murder  in  the 
first  degree,  to  wit,  "All  other  kinds  of 
murder  shall  be  deemed  murder  in  the  sec 
ond  degree ; "  and,  without  any  other  defi- 
nition of  murder  in  the  second  degree,  the 
court,  in  its  instructions,  in  several  places, 
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told  the  jury  that  they  were  authorised, 
If  the  evidence  warranted  It,  to  find  ap- 
pellant guilty  of  either  murder  in  the  first 
degree,  murder  In  the  second  degree,  or 
manslaughter,  under  the  information  in 
this  case. 

The  question  for  this  court  to  determine 
Is  whether  this  was  a  sufficient  definition 
of  murder  in  the  second  degree  to  en  a  hie 
the  Jury  to  determine  the  essential  char- 
acteristics of  this  degree  of  homicide.  It 
was  the  duty  of  the  court  to  so  fully  de- 
clare the  law,  by  its  instructions,  upon 
every  degree  of  crime  of  which  the  appel- 
lant could  be  convicted  under  the  informa- 
tion, as  to  give  bim  the  benefit  of  having 
the  evidence  considered  by  the  jury,  under 
a  full  knowledge  of  all  the  essential  ele- 
ments of  each  degree  of  crime  for  which  a 
verdict  could  be  rendered  against  him. 
We  think  the  authorities  are  substantial- 
ly uniform  upon  this  subject.  This  doc- 
trine Is  fully  and  forcibly  discussed  In  State 
Meyer,  58  Vt.  457,  3  Atl.  Rep.  195,  under 
a  statute  like  ours,  In  which  case  the  court 
says:  "The  reading  of  the  statute,  de- 
claring what  was  murder  in  the  first  de- 
gree, and  that  all  other  kinds  of  murder 
shall  be  murder  of  the  second  degree,  was 
net  a  sufficient  explanation  of  the  two  de- 
grees. The  jury,  from  that  rending,  with- 
out explanation,  would  have  no  appre- 
ciation of  the  distinguishing  characteris- 
tics of  the  two  degrees,  which  have  con- 
fessedly been  something  of  a  puzzle  to  law- 
yers and  judges.  How  many  would  un- 
derstand from  the  reading  of  the  statute 
defining  the  first  degree  of  murder,  and 
the  phrase,  'All  other  kinds  of  murder 
shall  be  murder  of  the  second  degree,' 
what,  in  fact,  constituted  murder  in  the 
second  degree?  How  many  men,  not  read 
in  the  law,  wonld  understand  from  It  that 
murder  in  the  second  degree  is  the  unlaw- 
ful killing  of  a  human  being  with  malice 
aforethought,  but  without  deliberation, 
premeditation,  or  preconcerted  design  to 
kill,  and  that  the  distinguishing  feature  of 
the  two  degrees  rests  in  the  absence  of 
deliberation,  premeditation,  and  precon- 
certed design  from  the  second  degree?" 
This  case  is  exactly  like  the  one  under  dis- 
cussion. In  both  cases  the  trial  court 
read  the  statutes  defining  the  different 
degrees  of  homicide,  or  copied  them  into 
their  Instructions  verbatim.  The  reason- 
ing in  State  v.  Meyer  seems  so  convincing 
and  conclusive  that  any  other  conclusion 
than  therein  stated  neems  to  be  unauthor- 
ized. This  view  of  the  lai*  is  supported 
by  the  following  authorities:  Whart. 
Crim.  PI.  &  Pr.  §  709  et  seq.;  State  v. 
Brainard,  25  Iowa,  572;  Owen  v.  Owen, 
22Iowa,270;  Wynue  v. Georgia, 56 Ga.  113; 
Lancaster  v.  State,  8  Cold.  339;  State  v. 
Wyatt,  50  Mo.  309;  Territory  v.  Scott, 
7  Mont.  407,  17  Pac.  Kep.  627;  Crim.  Pr. 
Act,  5  326;  1  Bish.  Crim.  Proc.  §980.  From 
a  consideration  of  these  authorities,  we 
are  of  opinion  that  the  court,  in  its  in- 
structions should  have  fully  and  complete- 
ly defined  murder  inthesecond  degree,  dis- 
tinguishing it  from  murder  in  the  first  de- 
gree and  manslaughter,  so  that  the  jury 
could  have  had  before  them  all  the  essen- 
tial elements  of  each  of  these  degrees  of 
homicide,  so  that  they  could  Intelligently 


determine  from  the  evidence  which  of  the 
degrees  appellant  was  guilty  of,  if  guilty 
at  all.  In  cases  where  It  is  clear  to  the 
mind  of  the  court  that  there  is  noevidence 
to  reduce  the  killing  to  any  lower  degree 
of  homicide  than  murder  in  the  first  de- 
gree,—for  Instance,  In  cases  where  the 
death  Is  produced  by  poisoning  or  lying  In 
wait,— the  court  is  justified  in  refusing  to 
Instruct  the  jury  in  relation-  to  such  lower 
degrees  of  homicide.  But  this  case  is  wide- 
ly distinguished  from  such  cases.  In  this 
case  all  the  degrees  of  homicide  known  to 
our  statute  were  submitted  to  the  jury 
as  Issues  to  be  passed  upon  and  deter- 
mined by  the  evidence  and  instructions  of 
the  court.  In  such  cases  the  court  should 
clearly  define,  in  its  instructions,  each  de- 
gree of  homicide.  This  was  not  done  in 
this  case,  and  we  think  the  omission  was 
error. 

Instruction  16,  given  by  the  court,  is  as 
follows:  "If  the  jury,  from  the  evidence 
In  this  case,  believe,  beyond  a  reasonable 
doubt,  that  the  defendant,  at  or  about 
the  time  charged  in  the  information, 
killed  Austin  McDonald  at  and  within  the 
county  of  Custer,  then  It  will  devolve  up- 
on the  jury,  under  the  evidence,  to  deter- 
mine what  degree  of  offense  such  killing 
constituted;  and  if  the  jury  believe  from 
the  evidence  that  the  defendant  had  been 
Injured  or  received  provocation  from  the 
person  killed,  whatever  that  injury  or 
provocation  might  have  been,  yet  if,  after 
receiving  such  injury  or  provocation, 
there  should  have  been  an  interval  be- 
tween the  provocation  given  and  the  kill- 
ing sufficient  for  the  voice  of  reason  to  be 
heard,  the  killing  shall  be  attributed  to 
deliberate  revenge,  and  shall  be  deemed 
murder  In  the  first  degree,  and  the  jury 
should  so  find  by  their  verdict."  We 
think  this  Instruction  is  narrowed  unnec- 
essarily by  the  court,  while  It  might  not 
be  considered  fatally  defective  when  taken 
in  connection  with  the  whole  charge.  In 
drawing  the  distinction  in  this  Instruction 
between  murder  In  the  first  degree  and 
manslaughter,  the  court  omitted  the 
words  qualifying  the  provocation;  and 
also,  In  his  reference  to  the  interval  of 
time  for  the  voice  of  reason  to  be  heard, 
he  omits  all  reference  to  time  for  the  "pas- 
sions to  cool."  These  words  were  put 
into  the  statute  by  the  legislature  for  a 
pnrpose,  and  It  is  dangerous  to  omit 
these  statutory  words  defining  any  degree 
of  homicide  in  a  charge  to  the  jury,  unless 
theconrt  is  careful  in  using  words  equiv- 
alent in  meaning.  The  order  overruling 
the  motion  for  new  trial  is  overruled ;  the 
judgment  is  reversed,  and  a  new  trial  or- 
dered. 


(13  Mont.  13«) 

STATE  ex  rel.  JAY  v.  MARSHALL  et  at. 
School  Trustees. 

(Supreme  Court  of  Montana.    March  27,  1803.) 

Schools  —  Location  —  Removal  bt  Trustees— 
Wubs  Authorized— Mandamus. 

1.  Comp.  St  S  1S85,  relating  to  schools, 
provides  that  a  board  of  trustees  shall  have 
power  "(6)  to  build  or  remove  school  houses, 
and  purchase  or  sell  school  lots,  when  the  tros- 
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tees  may  be  directed  by  a  rote  of  the  district 
so  to  do."  Held,  that  such  statute  applies  to 
the  removal  of  the  school,  as  well  as  "school- 
houses,"  and  the  board  of  trustees  had  no  au- 
thority to  remove  a  school  from  the  established 
schoolhouse  of  their  district  to  another  part  of 
such  district  without  direction  so  to  do  by  a 
vote  of  the  district. 

2.  Where  such  school  was  removed  three 
years  prior  to  commencement  of  an  action  to 
compel  the  trustees  by  mandamus  to  move  it 
back  to  the  district  schoolhouse,  and  the  judge 
coutinued  the  case,  and  ordered  an  election, 
which  resulted  in  an  approval  of  the  action  of 
the  trustees  in  removing  the  school,  the  writ 
of  mandamus  should  be  denied,  though  the 
judge  had  no  authority  to  order  such  election, 
and  the  same  was  irregular. 

Appeal  •  from  district  court,  Madison 
county;  Thomas  J.  Galbraitb,  Judge. 

Action  by  the  state  of  Montana,  on  the 
relation  of  O.  W.  Jay,  against  Ira  M. 
Marshall  and  others,  trnstees  of  school 
district  No.  23,  Madison  county,  for  per- 
emptory writ  of  mandamus  to  compel  de- 
fendants to  move  the  district  school  back 
to  the  district  schoolhouse,  from  which  it 
had  been  removed  by  them  without  a  vote 
of  the  district  authorizing-  them  to  remove 
it.  From  a  Judgment  granting  the  writ, 
defendants  appeal.    Ke versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DE  WITT,  J.: 

Tbis  is  an  appeal  from  the  judgment  of 
the  district  court  In  a  special  proceeding, 
in  which  the  relief  granted  was  a  peremp- 
tory writ  of  mandamus.  The  defendants 
are  trustees  of  school  district  No.  23,  of 
Madison  county,  Mont.  The  relator  is  a 
resident  and  taxpayer  of  said  school  dis- 
trict. In  bis  application  for  the  writ,  be 
sets  up  that  there  is  a  regularly  built  and 
established  schoolhouse,  and  that  the 
trustees  unlawfully  moved  the  school 
properties  and  equipment  to  a  house  in 
another  and  remote  part  of  the  district, 
and  ordered  the  teacber  to  gn  to  said 
place  and  hold  the  school;  that  they  are 
maintaining,  and  will  continue  to  main- 
tain, the  school  at  said  other  place.  The 
relator  asks  for  the  writ  ol  mandamus  to 
require  the  trustees  to  restore  the  school 
to  the  old  schoolhouse.  The  auswer  of 
respondents  is  a  very  voluminous  docu- 
ment, and  sets  up  in  great  detail  the  al- 
leged worthless  and  dangerous  character 
of  the  old  schoolhouse,  and  the  inconven- 
ience of  its  location  for  the  people  of  the 
district.  It  admits  the  moving  of  the 
school  to  the  new  place,  and  describes  the 
convenience  and  suitability  of  the  new 
schoolhouse  aud  site.  It  alleges  that,  for 
three  years  prior  to  the  application  for 
the  writ  of  mandamus,  the  school  had 
been  maintained  at  the  new  place,  aud 
so  maintained  with  the  acquiescence  of 
the  people  of  the  district.  The  answer 
admits  that  the  new  schoolhouse  ban 
been  erected  and  used  for  a  school  with- 
out there  being  submitted  to  the  qualified 
electors  of  the  district  the  question  of  the 
removal  of  the  school.  The  section  of  the 
statute  requiring  such  submission  Is  as 
follows:  "Every  board  of  trustees  •  »  • 
shall  hare  power,  and  it  shall  be  their 
duty,  •  *  *  (6)  to  build  or  remove 
schoolhouses,  and  purchase  or  Bell  school 
lots,  when  the  trustees  may  be  directed 


by  a  vote  of  the  district  so  to  do. "  Sec- 
tion 1885,  dlv.  5,  Comp.  St.  Mont.  The  re- 
lator demurred  to  the  answer,  in  that  it 
did  not  constitute  a  defense;  that  is  to 
say,  that  It  did  not  show  a  reason  why 
the  mandamus  should  not  be  issued.  The 
point  of  the  demurrer  was  that  the  mov- 
ing of  the  school  by  the  trustees  was 
without  authority,  because  they  had  not 
submitted  the  question  to  the  electors,  as 
provided  in  section  1885,  subd.  6,  supra, 
and  that,  as  the  trustees  did  not  show 
by  their  answer  that  they  had  the  vote  of 
the  district  upon  the  question,  they  there- 
fore did  not  show  any  reason  why  they 
should  not  be  required  by  mandamus  to 
restore  the  school  to  the  old  site  ami 
house  theretofore  established.  Upon  the 
hearing  of  the  demurrer,  on  May  28th,  in 
the  district  court,  the  judge  said  that  he 
was  inclined  to  believe  that  the  demurrer 
must  be  sustained,  but  that  he  would  not 
so  decide  at  the  present  time.  He  then 
continued  the  hearing  until  July  25th,  and 
he  made, an  order  that  an  election  should' 
be  held  on  the  15th  dny  of  July ;  that  the 
election  be  by  ballot;  that  notices  be 
posted;  and  that  it  be  held  under  the 
school  law  providing  for  elections.  The 
order  of  tbe  court  was  that  the  question 
to  be  voted  upon  at  said  election  should 
be: 

"Shall  the  action  of  the  board  of  trus- 
tees of  district  No.  23,  in  said  county  of 
Madison,  in  building  a  new  schoolhouse, 
and  removing  the  school  furniture  aud  ap- 
pliances thereto,  be  approved  and  rati- 
fied? And  at  such  election  the  ballot  used 
shall  contain  tbe  words,  to  wit: 
"'Approval  and  Ratification:  Yes;'  or 
"'Approval  and  Ratification:  No.*" 
Thereafter,  on  the  25tb  day  of  June,  the 
trustees  duly  posted  notices  of  election. 
In  pursuance  to  said  notice,  said  election 
was  held.  The  trustees  returned  their  pro- 
ceedings into  court,  aud  filed  an  amended 
and  supplemental  answer,  getting  up  tbe 
holding  of  the  elect  ion  and  the  result  there- 
of. The  election  showed  a  majority  of  the 
votes  in  favorof  the  ratification  of  thp  act 
of  the  trustees.  The  relator  demurred  to 
tbe  amended  and  supplemental  answer, 
and  moved  to  strike  out  therefrom  the 
matter  in  regard  to  the  election  and  elec- 
tion returns.  The  motion  to  strike  out 
and  the  demurrer  were  sustained.  The 
judge  of  the  court  filed  a  short  opinion  in 
sustaining  thedemurrer  and  motion.  Tim 
ground  of  his  action  was  apparently  that, 
notwithstanding  the  election  which  bad 
been  held,  such  election  constituted  no  de- 
fense to  the  writ.  He  :  onsequently  issued 
tbe  writ.  From  the  judgment  issuing  the 
same,  tbis  appeal  is  taken. 

Luce  &  Luce,  for  appellants.  W.  A. 
Clark,  for  respondent. 

DE  WITT,  J.,  (after  stating  the  facts.) 
When  tbe  statute  provides  that  the  school 
trustees  shall  have  power  to  remove 
"schoolb«>U8es"  only  when  directed  by  a 
vote  of  the  district  so  to  do,  we  are  of 
opinion  that  the  term  "schoolhouse"  does 
not  mean  simply  the  house,  but  refers 
rather  to  the  school  plant,  including  the 
general  equipment,  furniture,  maps,  charts, 
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globes,  and  pupils  and  teacher.  The  rural 
school  districts  are  large  geographically, 
and  small  in  population.  The  school 
should  naturally  be  located  to  best  servo 
the  greatest  number.  Its  location  can  in 
no  way  be  so  satisfactorily  determined  as 
by  a  vote  of  the  electors  of  the  district. 
Sucb  determination  is  in  accordance  witb 
the  American  principle  of  majority  rule. 
We  take  it  that  it  rarely,  if  ever,  occurs 
that  aschoolbouse  is  moved.  In  cities  the 
school  houses  are  elaborate  structure*,  the 
moving  of  which  is  wholly  impracticable. 
In  the  country  they  are  rude  'buildings, 
aud  arelikely  to  be  not  worth  the  moving. 
We  doubt  that  a  schoolhouse,  as  a  build- 
ing, was  ever  moved  in  this  state.  We  can 
scarcely  conceive  of  circumstances  where 
It  would  be  practicable  to  move  the  bouse. 
On  the  other  hand,  changes  in  the  centers 
of  population  frequently  occur  in  rapidly 
developing  communities.  When  they  oc- 
cur, the  trustees  are  likely  to  be  elected 
from  sucb  new  center.  The  people  of  such 
new  center  are  likely  to  want  the  school 
near  to  them.  But  the  trustees  must  not 
chauge  the  place  of  the  school  without  the 
v  te  of  the  district.  At  such  election  all 
elements  express  themselves.  Matters  of 
convenience  to  the  majority,  questions  of 
expense  to  the  district,  suitability  of  site, 
and  scores  or  opinions  and  influences  which 
sway  a  rural  school  district,  are  sifted 
down  through  the  ballots,  and  the  result 
demonstrates  the  will  of  the  people  as  to 
the  site  of  their  school.  This,  in  our  opin- 
ion, was  within  the  view  of  the  legislature, 
and  they  meant  to  express  their  Intent 
(section  1885,  subd.  6)  that  the  people 
should  determine  the  site  of  their  school. 
This  is  a  more  reasonable  view  than  to 
hold  that  the  statute  means  to  say  only 
that  a  vote  shall  be  had  upon  the  question 
of  moving  the  house.  The  house  Is  the 
shell,— the  envelope.  The  substance  is  the 
school  Itself,  and  it  is  that,  in  our  opinion, 
which  the  statute  contemplates.  The  dis- 
trict court  judge  was  able  to  observe  from 
the  pleadings  that  the  trustees  had  moved 
the  school  without  being  directed  so  to 
do  by  a  vote  of  the  district.  He  apparent- 
ly held  the  view  that  we  have  suggested 
as  to  the  interpretation  of  section  1885. 
subd.  6,  and  was  of  opinion  that  such  act 
of  the  trustees  was  without  authority, 
and  that  the  demurrer  to  the  answer 
ought  to  be  sustaiued ;  but  he  was  able  to 
observe,  further,  that  the  school  had  been 
moved  for  three  years  before  the  com- 
mencement of  the  mandamus  proceeding, 
and  had  been  maintained  at  the  new  place 
for  that  time,  with  the  acquiescence  of  all 
the  people,  and  with  complaint  from  none. 
He  said  that  he  thought  the  demurrer  to 
the  answer  should  be  sustained,  but  he 
may  have  seen  the  hardship  of  disturbing 
the  then  and  for  thr»«  years  existing  con- 
dition ot  affairs  until  the  will  of  the  people 
was  announced  as  to  the  site  of  the  school. 
He  therefore  ordered  an  election  to  be 
held.  We  are  not  prepared  to  say  that 
the  court  had  authority  to  make  this  as 
an  order.  We  may  regard  it  as  a  sugges- 
tion by  the  court,  acquiesced  in  by  the 
parties.  The  coujt  had  authority  to  con- 
tinue the  hearing  of  the  cose,  and  the 
school  trustees  had  authority  to  hold  the 


election.  During  thecontlnunnce  the  trus- 
tees did  hold  the  election. 

At  the  next  bearing  of  the  casein  the 
court,  the  trustees  exhibited  the  election 
returns,  anil  the  result  thereof,  in  a  supple- 
mental answer.  They  presented  them  as 
a  reason  why  the  mandamus  should  not  is- 
sue. In  form,  this  election  was  an  ap- 
proval and  ratification  of  the  act  of  the 
trustees  in  moving  the  school  to  the  new 
place.  In  this  matter  of  form  the  elec- 
tion was  not  wholly  regular;  but  we  think 
that  it  maybe  reasonably  held  that  the 
result  obtained  was  an  expression  ot  the 
will  of  the  people  that  the  school  should 
be  at  the  new  place.  It  is  the  same  result, 
that  would  have  been  reached  If  .the  court 
bad,  by  mandamus,  required  the  trustees 
to  move  the  school  back  to  the  old  place, 
and  then  an  election  had  been  held,  and  it 
was  decided  to  move  to  the  new  site.  By 
regarding  the  election  which  was  held  as 
practically  an  election  authorizing  the 
trustees  to  move  the  school,  there  is  saved 
the  twice  moving  of  the  school.  We  are  or 
opinion  that  this  view  should  obtain. 
The  district  court,  therefore,  on  the  final 
hearing,  had  before  it  this  situation* 
That  the  trustees  had  moved  the  school, 
and  that  they  had  been  directed  by  a  vote 
of  the  districtso  to  do.  The  order  of  these 
events  had  been  reversed  from  that  doubt- 
less contemplated  by  the  statute;  but,  by 
overlooking  this  irregularity,  substantial 
justice  is  done,  and  the  will  of  the  people 
of  the  district  is  effected  as  completely  as 
If  the  mandamus  bad  sent  the  school  back 
to  the  old  place,  and  an  election,  wholly 
formal,  had  again  sent  it  over  to  the  new 
site.  We  areof  opinion  t hut  the  situation, 
as  presented  to  the  district  court  upon  the 
final  hearing, should  have  remained  undis- 
turbed. "Interest  reipublicae  ut  finis  liti- 
umsit."  And  particularly  It  interests  a 
small  school  district  that  its  substance 
should  not  be  consumed  in  unnecessary 
litigation.  The  district  court  judge  must 
have  inclined  to  these  views  when  he  or- 
dered the  election,  but,  upon  the  final  hear- 
ing, he  evidently  considered  the  election  us 
or  no  force,  for  he  ordered  the  writ  issued. 
We  are  of  opinion  that  the  court  had  bet- 
ter have  refrained  from  interference.  Let 
the  judgment  therefore  be  reversed.  The 
case  is  remanded  to  tbedistrict court,  with 
directions  to  dismiss  the  writ,  and  enter 
judgment  in  favor  of  the  appellants  for 
costs. 

PEMBERTON,  C.  J.,  concurs. 

HARWOOD.  J.,  (concurring.)  The  real 
question  for  determination  in  this  case  is 
whether  the  supplemental  answer  of  ap- 
pellants set  forth  facts  sufficient  to  con- 
stitute a  defense  to  this  proceeding  for 
mandamus  to  compel  said  trustees  to  re- 
move the  school  from  its  present  location 
back  to  the  schoolhouse  formerly  occu- 
pied ;  for,  if  the  facts  alleged  In  the  supple- 
mental answer  constitute  a  defense,  the 
demurrer  thereto  admits  the  truth  of  those 
allegations,  leaviug  simply  a  question  of 
law  for  determination,  (section  575,  Code 
Civil  Proc.)  and  judgment  should  he  en- 
tered accordingly.  The  first  change  of 
place  of  the  schoolhouse  for  said  school 
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district,  without  submission  of  that  ques- 
tion to  the  electors  of  the  district,  as  pro- 
vided in  section  1885,  div.  5,  Cornp.  SC., 
was  irregular,  and  appears  to  have  been 
so  regarded  by  the  trial  court.  But  that 
removal  occurred  about  three  years  before 
the  commencement  of  this  proceeding,  and 
T  gravely  doubt  that,  after  such  removal 
and  establishment  of  said  school  at  the 
latter  place  had  been  acquiesced  in  forsuch 
a  period  of  time,  a  mandamus  proceeding 
should  have  been  entertained  to  compel 
the  present  board  of  trustees  to  again  re- 
move said  school  back  to  the  former  site, 
or  elsewhere,  without  first  submitting  to 
the  electors  of  said  district  the  question  of 
such  removal,  ss  provided  in  the  section 
of  the  statute  cited  supra.  Under  such  a 
state  of  facts,  I  doubt  that  it  could  be 
maintained  that  the  law  enjoins  upon  the 
present  board  of  trustees  the  duty  of  re- 
moving said  school  back  to  the  former 
site,  and  to  a  schoolhouse  abandoned 
three  years  since,  without  submitting  the 
question  of  removal  to  the  proper  electors. 
If  the  present  board  of  trustees  were  not 
under  such  duty,  then  this  proceeding  will 
not  lie  for  the  purpose  sought  to  beat- 
tuined.   Section  566,  Code  Civil  Proc. 

The  court  below,  however.  In  the  first 
stage  of  the  proceedings,  was  of  opinion 
that  the  question  of  the  change  of  the  lo- 
cation of  said  school  from  its  former  to  its 
present  site  should,  under  the  circumstan- 
ces, be  submitted  to  the  electors  of  said 
district;  and  whether  the  action  of  the 
court  upon  this  point  be  regarded  as  an 
order  that  such  election  be  held,  or  as  a 
suggestion  of  the  propriety  of  settling  the 
controversy  by  such  election,  to  be  held 
under  the  provisions  of  the  school  law, 
the  fact  appears  by  the  supplemental  an- 
swer that  such  order  or  suggestion  was 
voluntarily  acquiesced  in,  and  such  elec- 
tion held  pursuant  to  the  provisions  of 
the  school  law,  whereat,  as  appears,  the 
supporters  of  each  side  of  the  controversy 
engaged  their  utmost  endeavors  to  pre- 
vail, and  the  result  was  a  ratification  of 
the  former  action  of  the  trustees.  It  is  a 
familiar  principle  of  law  that  although  an 
agent,  iu  doing  an  act  for  the  principal, 
departs  from  or  exceeds  his  authority, 
such  action  may  be  ratified  by  the  princi- 
pal. The  electors  of  said  district  having, 
by  their  vote,  not  only  ratified  the  former 
moving  of  said  school,  but  in  effect  de- 
clared their  will  to  be  that  the  school 
remain  where  now  located.it  cures  the  for- 
mer irregularity,  as  far  as  it  can  be  cured. 
But,  leaving  the  question  of  ratification 
aside,,  said  election,  in  effect,  as  a  new 
proposition,  to  all  Intents  and  purposes, 
involved  the  question  whether  said  school 
should  remain  at  its  present  location  or 
he  removed  back  to  its  former  site,  which 
question  was  resolved  in  favor  of  the  pres- 
ent location.  I  am  unable  to  conceive  how 
it  can  be  successfully  affirmed,  in  the  face 
of  this  authoritative  declaration  by  the 
electors  of  said  district,  that  said  school 
must  still  be  carried  back  to  the  former 
location,  simply  because  of  an  irregularity 
committed  by  a  board  of  trustees  in  re- 
moving said  school  to  Its  present  site 
three  years  ago.  Giving  to  that  irregu- 
larity all  the  force  it  could  have,  it  does 


npt  destroy  the  right  of  the  electors  of 
said  district  to  now  determine  where  said 
school  shall  be  located;  and  that  deter- 
mination has  been  announced  in  favor  of 
the  present  location,  as  appears  by  the 
supplemental  answer.  I  therefore,  upon 
these  grounds  alone,  concur,  without  hesi- 
tation, in  the  conclusions  that  the  supple- 
mental answer,  which  is  confessed  as  true 
by  the  demurrer,  shows  a  sufficient  de- 
fense to  the  proceeding;  and  that  Judg- 
ment of  dismissal,  with  costs,  in  favor  of 
appellants,  should  be  entered  in  the  court 
below. 

(18  Mont.  127) 
CHOATE  v.  SPENCER  et  al. 
(Supreme  Court  of  Montana.    March  20,  1893.) 
Writs  — Summons  in  District  Court—  Failure 
to  Attach  Seal— Validitt  —  United  States 
Supreme  Court— Decision— When  Binding. 

1.  Code  Civil  Proc.  §§  527,  528,  provide 
that  the  district  court  shall  have  a  seal,  and 
that  the  clerk  of  the  court  shall  keep  the  seal. 
Section  68  provides  that  the  summons  "must" 
be  issued  under  the  seal  of  the  court.  Held, 
that  a  summons  issued  out  of  the  district  court 
without  the  seal  of  such  court  being  attached 
was  void,  and  the  service  thereof  on  the  de- 
fendant, in  an  action  in  such  court,  gave  the 
latter  no  jurisdiction.  Insurance  Co.  v.  Hal- 
lock,  6  Wall.  556,  followed. 

2.  A  decision  of  the  supreme  court  of  the 
United  States  construing  a  statute  which  is,  in 
effect,  the  same  as  a  statute  of  Montana,  and 
rendered  while  the  latter  was  a  territory,  is 
controlling  on  the  supreme  court  of  this  state. 
Sullivan  v.  City  of  Helena,  25  Pac.  Rep.  94,  10 
Mont  134,  followed. 

Appeal  from  district  court,  Meagher 
county;  Frunk  Henry,  Judge. 

Action  by  George  R.  Choate  against  Al- 
mon  Spencer  and  others,  to  quiet  the  ti- 
tle to  certain  real  estate.  .From  a  judg- 
ment for  defendants,  plaintiff  appeals. 
Reversed. 

Thompson  &  Maddox,  for  appellant. 
F.  N.  &  S.  H.  Mclntlre,  for  respondents. 

PEMRERTON,  C.  J.  This  is  a  suit  to 
quiet  title  to  certain  mining  property,  sit- 
uated in  Meagbercounty,  and  described  in 
the  complaint.  The  appellant,  who  was 
plaintiff  below,  alleges  in  his  complaint 
that  on  the  16th  day  of  July,  1888,  he  was, 
and  is  now,  seised  and  possessed  of  an 
estate  of  Inheritance  in  and  to  the  mining 
claim  described  therein ;  that  the  respond- 
ents, who  were  defendants  below,  are  ten- 
ant in  common  with  him  iu  and  to  said 
property,  but  dispute  appellant's  title  to 
the  same;  that  on  the  17th  day  of  July, 
1888,  the  appellant  was  indebted  to  one 
Jere  Sullivan  in  the  sum  of  $208.82;  that 
on  said  last-mentioned  day  the  said  Sulli- 
van commenced  suit  against  him  to  recov- 
er Judgment  for  such  indebtedness  in  the 
district  court  of  the  then  fourth  judicial 
district  of  the  territory  of  Montana,  in 
and  for  Choteau  county,  and  that  on  said 
lust-meutloned  day  the  said  Sullivan  pro- 
cured to  be  issued,  under  the  hand  of  the 
clerk  of  said  court,  a  certain  paper,  pur- 
porting to  require  this  appellant  to  ap- 
pear and  answer  said  complaint;  that 
said  paper  or  pretended  summons  did  not 
contain  or  bear  in  anyplace  or  part  there- 
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of  the  seal  of  said  district  court,  but,  en 
the  contrary,  bore  the  Impression  of  the 
seal  of  the  probate  court  of  said  Cboteau 
county;  that  on  the  21st  day  of  July,  1888, 
there  was  nerved  upon  the  appellant  a 
copy  of  said  pretended  summons  in  Mea- 
gher county,  in  the  territory  of  Montana, 
without  the  sea)  of  said  district  court; 
that  no  summons  Issued  out  of  said  dis- 
trict court,  and  authenticated  by  the  seal 
of  said  court,  wus  ever  served  on  the  ap- 
pellant; that  appellant  never  appeared  In 
said  court  at  any  time  to  answer  said 
complaint;  that  said  pretended  summons, 
so  served  upon  the  appellant,  was  re- 
turned and  filed  with  the  clerk-  of  said 
court  on  the  25th  day  of  July,  1X88;  that 
thereafter,  on  the  5th  day  of  November, 
1K88.  the  default  of  the  appellant  was  en- 
tered in  said  conrt,  and  final  judgment 
entered  In  said  conrt  against  the  appel- 
lant in  said  cause;  that  said  pretended 
summons  was  the  only  means  by  which 
said  court  ever  attempted  to  acqulrejuris- 
diction  of  said  appellant;  and,  as  such, 
was  the  only  basis  for  the  judgment  en- 
tered in  said  court  against  appellant  In 
said  cause;  that  on  the  4th  day  of  June, 
1S89,  an  execution  Issued  out  of  said  dis- 
trict court  upon  said  pretended  Judgment, 
directed  to  the  sheriff  of  Meagher  county, 
who  levied  the  same  on  the  property  of 
the  appellant,  (described  In  the  complaint 
herein.)  and  on  the  5tb  day  of  July,  18*9, 
said  sheriff  sold  said  property  to  satisfy 
said  pretended  execution;  that  Timothy 
E.  Collins  et  al.  purchased  said  property 
at  said  pretended  sale,  that  thereafter 
said  Collins  and  others  transferred  their 
certificate  of  purchase  of  said  property  to 
the  respondents,  and  that  on  the  13tb  day 
of  January.  1S90,  the  said  sheriff  executed 
and  delivered  a  sheriff's  deed  to  said 
property  to  the  respondents,  which  deed 
was  duly  recorded  in  the  office  of  the  re- 
corder of  said  county  of  Meagher;  that 
said  property  was  sold  for  the  sum  of 
$722.86,  but  was  of  a  much  greater  value, 
to  wit.  of  the  value  of  $30,000;  that  said, 
respondents,  at  the  time  of  receiving  the 
certificate  of  purchase  and  the  deed  to 
said  property,  were  well  acquainted  with 
the  defects  and  infirmities  of  the  said 
pretended  summon*  and  judgment  issued 
and  rendered  in  said  district  court  upon 
and  against  the  appellant,  and  purchased 
the  same  with  full  knowledge  of  all  the  de- 
fects in  relation  thereto;  that  said  re- 
spondents claim  title  in  fee  to  the  mining 
ground  mentioned  in  the  complaint,  un- 
der and  by  virtue  of  said  certificate  of 
purchase  and  sheriff's  deed  thereto;  and 
that  said  deed  is  a  cloud  upon  the  title  of 
appellant,  to  the  Injury  and  damage  of 
appellant  in  the  free  use  aud  enjoyment 
thereof.  Appellant  asks  that  said  deed  he 
declared  void,  and  that  it  be  canceled.  To 
this  complaint  the  respondents  filed  a  gen- 
eral demurrer,  which  was  sustained  by  the 
court,  and  judgment  was  rendered  for  the 
respondents  for  costs.  From  this  Judg- 
ment the  appellant  prosecutes  this  appeal. 

The  appellant  insists  that  the  summons 
Issued  out  of  the  district  court  of  the 
fourth  judicial  district  of  the  territory  of 
Montana,  in  and  for  Choteau  county,  on 
the  17  tn  day  of  June,  1888,  in  the  suit  of 


Jere  Sullivan  against  this  appellant,  was 
absolutely  void,  because  it  was  not  au- 
thenticated by  tbe  seal  of  said  court.  If 
this  contention  Is  correct,  the  district 
court  never  acquired  jurisdiction  of  this 
appellant,  who  was  defendant  In  that  suit, 
by  the  issuance  and  service  of  snch  sum- 
mons; and  any  judgment  said  court  may 
have  entered  in  said  cause,  as  well  as  the 
execution  issued  for  the  enforcement  of 
such  judgment,  and  all  other  proceedings 
thereunder,  including  the  levy  thereof  on. 
the  property  of  appellant,  and  the  sale  and 
execution  and  delivery  of  the  sheriff's  deed 
complained  of,  would  necessarily  be  null 
and  void.  The  complaint  states  that  tbe 
said  summons  bore  tbe  impress  of  tbe  seal 
of  the  probate  court  of  Choteau  county, 
instead  of  tbe  seal  of  tbe  district  court,  at 
the  time  of  Its  Issuance  and  aervlce.  For 
the  purposes  of  this  case  we  shall  treat  the 
summons  as  having  been  Issued  without 
a  seal. 

At  common  law,  a  writ  Issuing  from  a 
court  having  a  seal,  in  order  to  be  consid- 
ered authentic  or  of  any  value,  must  be 
attested  by  the  seal  of  the  court  from 
which  it  is  issued.  Tbe  laws  of  this  state 
provide  that  the  district  courts  shall  have 
a  seal,  (section  527,  Code  Civil  Proc.,)  and 
that  tbe  clerk  of  the  court  shall  keep  the 
seal,  (section  528,  Id.)  And  section  68,  Id., 
requires  that  the  summons  must  be  Issued 
under  tbe  seal  of  tbe  court.  So  that,  un- 
der our  statutes,  there  is  no  departure 
from  tbe  common  law  rule  requiring  such 
writs  to  be  authenticated  by  the  seal  of 
tbe  court  from  which  they  issue.  The  ap- 
pellant has  cited  a  number  of  authorities 
holding  tbe  common-law  doctrine  that 
such  writs  must  be  authenticated  by  the 
seal  of  the  court  from  which  they  are  is- 
sued in  order  to  give  them  validity,  and 
without  which  they  would  be  void.  Tbe 
principal  case  relied  upon  by  appellant  in 
support  of  his  contention  that  the  sum- 
mons under  discussion  was  void  for  want 
of  the  seal  o»  the  court  is  insurance  Co.  v. 
Hallock,  6  Wall.  556.  This  case  went  to 
the  supreme  conrt  of  the  United  States, 
from  Indiana,  and  Involved  the  validity  of 
a  deed  executed  aud  delivered  by  a  sheriff 
to  real  estate,  under  an  order  ot  sale,  un- 
der a  statute  of  that  state.  Tbe  statute 
required  tbe  order  of  sale  to  be  issued  un- 
der the  seal  of  the  court.  The  seal  was 
omitted  from  the  order  ot  sale.  In  deliv- 
ering the  opinion  of  the  court.  Mr.  Justice 
Miller  says:  "If  the  paper  here  called  an 
'  order  of  sale'  is  to  be  treated  as  a  writ 
of  execution  or  fieri  facias  issued  to  the 
sheriff,  or  as  a  process  of  any  kind  issued 
from  the  court,  which  the  law  required  to 
be  Issued  under  the  seal  of  the  court,  there 
can  he  no  question  that  it  was  void,  and 
conferred  no  authority  upon  the  officer  to 
sell  the  land.  The  authorities  are  uniform 
that  all  process  issuing  from  a  court  which 
by  law  authenticates  such  process  with 
Its  seal  Is  void  if  issued  without  a  seal. 
Counsel  for  plaiutiffs  in  error  have  not 
cited  a  single  case  to  the  contrary,  nor 
have  our  own  researches  discovered  one. 
We  have  decided  in  this  court  that  a  writ 
of  error  is  void  for  want  of  a  seal,  though 
the  clerk  had  returned  the  transcript  in 
obedience  to  the  writ.  We  have  held  that 
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a  bill  of  exceptions  must  be  under  the  seal 
of  the  judge."  This  was  a  collateral  at- 
tack made  upon  the  deed  executed  by  the 
sheriff,  under  the  order  of  sale  from  which 
the  seal  had  been  omitted.  Counsel  for 
the  respondents  contend  that  the  case  Just 
cited  is  not  controlling,  and  claim  that 
the  Indiana  courtsbave  declined  to  follow 
the  rule  therein  asserted,  and  cite  a  num- 
ber of  Indiana  canes  in  support  of  their 
position.  From  an  examination  of  the 
Indiana  cases  cited  by  respondents,  we  are 
of  opinion  that  the  departure  from  the 
rule  asserted  in  Insurance  Co.  v.  Hallock, 
supra,  has  been  occasioned  by  the  legisla- 
tion in  Indiana  since  the  decision  ln*6Wall. 
In  support  of  this  view,  we  quote  from 
State  v.  Davie,  73  Ind.  860,  this  case  being 
cited  by  respondents.  In  this  case  the 
court  say:  "It  is  undoubtedly  true,  as 
appellees  Insist,  that  at  common  law  a 
writ  Issuing  from  a  court  must,  in  order 
to  be  entitled  to  be  considered  as  regular 
and  authentic,  be  attested  by  the  seal  of 
the  court  from  which  It  Issued.  Williams 
v.  Vanmeter,19  111.293;  State  v.  Flemming, 
66 Me.  142;  Wbeaton  v. Thompson, 20 Minn. 
196,  (Gil.  175;)  Reeder  v.  Murray,  3  Ark. 
450.  The  case  of  Insurance  Co.  v.  Hallock, 
6  Wall.  556.  does  decide  that  an  order  of 
sale  issued  by  a  court  of  this  state  was 
void  because  not  attested  by  the  seal  of 
the  court.  It  has  also  been  held  by  this 
court  that,  where  there  is  no  statute  to 
the  contrary,  a  writ  or  record  must  be  at- 
tested by  the  seal  of  the  court  from  which 
it  comes.  Jones  v.  Frost.42  Ind. 543;  Hin- 
ton  v.  Brown,  1  Blackf.  429:  Sanford  v. 
Slnton,  34  Ind.  53».  The  older  cases  did 
hold  that  a  writ  lacking  the  seal  of  the 
court  was  absolutely  void,  but  there  Is 
much  conflict  upon  this  point  among  the 
modern  cases,  many  of  them  holding  that 
such  a  writ  Is  not  void,  but  merely  void- 
able. Our  court  long  since  held  that  such 
a  writ  was  not  void.  It  is  true,  as  argued 
by  appellees,  that  n  summons  so  clearly 
defective  as  to  be  insufficient  to  confer  ju- 
risdiction cannot,  after  Judgment,  be  so 
amended  as  togive  Jurisdiction.  If  a  sum- 
mons without  a  seal  be  conceded  to  be 
void,  then  there  can  be  no  amendment, for 
it  is  axiomatic  that  a  void  thiug  cannot 
be  amended.  The  liberal  provisions  of  our 
statute  respecting  the  summons  would 
take  such  writs  from  under  the  old  com- 
mon-law rule,  even  if  it  were  conceded 
that  It  is  the  rule  which  must  be  adopted 
respecting  other  writs.  The  provisions 
of  the  Code  upon  this  subject  a  re  contained 
in  article  4,  and  the  provision  which  di- 
rectly bears  upon  this  point  is  found  in 
section  87,  and  is  as  follows:  'No  sum- 
mons or  the  service  shall  be  set  aside  or 
be  adjudged  insufficient  where  there  Is 
sufficient  substance  about  either  to  Inform 
the  party  on  whom  It  may  be  served  that 
there  Is  an  action  instituted  against  him 
in  court.*"  It  must  appear  as  conclunive 
that  the  court  in  this  case  would  have 
held  the  summons  void  but  for  the  stat- 
ute of  Indiana,  quoted  in  their  opinion. 
This  case  seems  to  us  to  be  strong  author- 
ity for  holding  that,  but  for  the  statute  of 
Indiana  in  relation  to  the  essentials  of  a 
summons,  that  court  would  have  held  to 
the  doctrine  contained  In  6  Wall.,  to  wit, 


that  such  writs,  without  the  seal  of  the 
court  from  which  they  issued,  are  void. 

Counsellor  the  respondents  have  cited 
many  authorities  to  the  effect  that  defect- 
ive process  cannot  be  attacked  in  a  collat- 
eral proceeding,  and  to  the  effect  that  de- 
fective process  is  amendable  in  many 
eta  tea.  But  this  is  not  a  collateral  pro- 
ceeding. It  is  a  direct  proceeding  to  have 
a  deed  canceled,  which  is  not  void  on  its 
face,  but  which  is  alleged  to  be  void  be- 
cause of  its  being  the  result  of  a  Judgment 
veld  for  want  of  Jurisdiction  of  the  court 
rendering  it,  and  which  deed  Is  a  cloud  up- 
on the  title  of  the  party  seeking  relief. 
See  3  Pom.  Eq.  Jur.  §  1395  et  seq. 

The  appellant  further  contends  that,  at 
the  time  of  the  Issuance  and  service  of  the 
summons  under  discussion,  Montana  was 
one  of  the  territories  of  the  United  Stales, 
and  for  this  reason  the  opinion  of  the  su- 
preme court  of  the  United  States  in  6 
Wall.,  supra,  is  decisive  of  the  question  as 
to  the  validity  of  said  summons,  and  con- 
trolling upon  this  court  iu  the  determina- 
tion of  this  question;  and  relies  upon  the 
authority  and  reasoning  In  Sullivan  v. 
City  of  Helena,  10  Mont.  134,  25  Pac.  Rep. 
94.  We  are  of  opinion  that  this  position 
Is  unassailable,  our  statute  being,  in  effect, 
the  same  as  that  of  Indiana  at  the  time  of 
the  rendition  of  the  opinion  In  6  Wall.,  su- 
pra. This  reasoning  and  holding  do  not, 
in  our  opinion,  contravene  section  119  of 
our  Code  of  Civil  Procedure,  which  pro- 
vides that  "the  court  shall,  in  every  stage 
of  an  action,  disregard  any  error  or  defect 
in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of 
the  parties;  and  no  Judgment  shall  be  re- 
versed or  affected  by  reason  of  such  error 
or  defect."  This  section  presupposes  an 
action  pending,  of  which  the  court  has  ac- 
quired proper  jurisdiction,  and  wn  are  not 
passing  upon  the  powers  of  the  court  un- 
der such  circumstances.  We  hold  in  the 
case  at  bar  that  the  summons.— the  juris- 
dictional writ,— under  the  law  and  deci- 
sions in  force  and  controlling  in  this  juris- 
diction at  the  time  of  its  issuance,  was 
void,  because  not  Issued  under  the  seal  of 
the  court.  If  thin  case  iuvolved  n  defect- 
i  ve  process ,  issued  snbsequen  t  to  summons, 
and  the  acquiring  of  Jurisdiction  by  the 
court  thereunder,  then  the  contention  of 
respondents  that  such  defect  or  Irregulari- 
ty could  be  amended  or  disregarded  might 
be  urged  with  great  force.  Jndgment  re- 
versed, and  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer. 

HARWOOD  and  DE  WITT,  JJ.,  concur. 


(13  Mont.  143) 

McINTOSH  v.  PERKINS  et  aL 

(Supreme  Court  of  Montana.    March  20, 1893.) 

Accounting— Appointment  or  Receives— In- 
junction. 

1.  Plaintiff  sold  defendant  a  one-third  in- 
terest in  a  mine,  and  conveyed  to  him  another 
third  in  consideration  of  his  promise  to  develop 
and  sell  it,  defendant  to  receive  two  thirds  of 
the  proceeds  of  the  sale.  At  defendant's  re- 
quest plaintiff  performed  work  in  developing  the 
mine,  and  afterwards  conveyed  defendant  the 
remaining  one  third  to  enable  him  to  sell  the 
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property,  which  he  did.  Held,  in  an  accounting 
by  plaintiff  against  defendant,  an  injunction  re- 
straining the  purchaser  from  paying  defend- 
ant, and  restraining  a  bank  wherein  a  part 
of  the  purchase  money  had  been  deposited  from 
paying  it  over  to  defendant,  was  irregular,  the 
proper  course  being  to  appoint  a  receiver. 

2.  Where  all  the  transactions  between 
plaintiff  and  defendant  with  regard  to  such 
property  had  been  consummated,  and  there  re- 
mained only  a  dispute  as  to  the  proper  appor- 
tionment of  the  fund,  the  appointment  of  a  re- 
ceiver to  wind  up  the  partnership  affairs  would 
be  proper,  under  Code  Civil  Proc.  §  229. 

Appeal  from  district  court,  Beaver  Head 
county;  Thomas  J.  Galbralth,  Judge. 

Action  by  Henry  A.  Mcintosh  against 
George. W.  Perkins  and  others  for  an  ac- 
counting, and  for  an  injunction  restrain- 
ing defendant  tbe  First  National  Bank  of 
Dillon  from  paying  over  to  defendant 
Perkins  a  fund  deposited  in  defendant 
bank  by  Perkins,  and  to  restrain  defend- 
ant Miller  from  paying  over  to  Perkins  the 
balance  of  the  purchase  price  of  certain 

Property  bought  by  Miller  from  Perkins, 
njunction  granted,  and  defendant  Per- 
kins moved  to  dissolve  the  injunction. 
From  an  order  refusing  to  dissolve  it  be 
appeals.  Modified. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HARWOOD,  J.: 

This  appeal  is  from  an  order  refusing  to 
dissolve  an  Injunction.  The  complaint 
sets  forth  that  plaintiff,  being  the  owner 
of  several  valuable  mining  claims,  bearing 
gold,  silver,  and  other  valuable  metals, 
and  water  rights,  particularly  described 
and  situate  In  Beaver  Head  county,  Mont., 
for  a  valuable  consideration  stated,  sold 
and  conveyed  to  defendant  Perkins  an  un- 
divided one-third  interest  therein,  and 
in  further  consideration  of  the  repre- 
sentations of  defendant  Perkins,  to  the 
effect  that  he  had  business  relations, 
knowledge,  and  experience,  whereby  he 
could  make  an  advantageous  sale  of  said 
property,  for  both  plaintiff  and  said  de- 
fendant, if  the  same  wereturther  developed 
by  sinking  shafts,  running  tunnels,  etc., 
so  as  to  put  said  property  into  a  more  sal- 
able condition ;  that  he,  thesnld defendant 
Perkins,  would,  in  consideration  of  tbe 
conveyance  to  biin  of  an  additional  undi- 
vided one-third  interest  in  and  to  said 
property,  at  his  own  expense,  and  without 
any  expense  to  plaintiff,  so  develop  and 
improve  said  mining  claims,  by  running 
tunnels,  shafts,  levels,  and  otherwise,  as 
to  put  tbe  sauiH  into  marketable  condi- 
tion; and  that,  after  said  work  was  ac- 
complished, defendant  Perkins  would.' at 
his  own  expense,  and  without  expense  to 
plaintiff,  undertake  and  use  his  best  en- 
deavors to  sell  said  property  for  as  large 
a  sum  as  could  be  obtained  therefor,  for 
the  use  and  benefit  of  plaintiff  and  defend- 
ant, according  to  their  respective  interests 
therein,  on  condition  that,  in  case  defend- 
ant Perkins  effected  said  sale,  he  should  be 
entitled  to  retain  two  thirds  of  the  price 
thus  obtained  for  said  property  as  his 
share  of  the  proceeds  derived  from  such 
sale,  and  that  he  would  pay  over  to  plain- 
tiff one  third  of  the  gross  sum  for  which 
said  property  was  thus  sold ;  that  plain- 
tiff, reposing  implicit  confidence  in  said  de- 
fendant Perkins,  and  believing  said  repre- 


sentations, and  relying  upon  said  prom- 
ises inado  by  him,  and  In  consideration 
thereof,  accepted  said  offer,  and  trans- 
ferred to  defendant  I'-ikins  an  additional 
undivided  one-third  u.  erest  in  and  to  said 
mining  property  on  the  conditions  pro- 
posed by  him  as  aforesaid ;  that  thereaft- 
er, upon  request,  and  employment  by  de- 
fendant Perkins,  plaintiff  performed  a 
large  amount  of  the  development  work 
on  said  property,  by  mining  tunuels, drifts, 
shafts,  and  levels,  greatly  enhancing  the 
market  value  thereof,  to  wit,  work  on  one 
of  said  lode  claims,  to  tbe  reasonable 
value  of  $2,000,  and  work  on  another  of 
said  lode  claims,  to  the  reasonable  value 
of  $500;  all  of  which  work  defendant  Per- 
kins bad  promised  and  agreed  to  do,  or 
cause  to  be  done,  entirely  at  bis  own  ex- 
pense, and  for  the  consideration  aforesaid, 
and  for  the  doing  of  which  development 
work  defendant  Perkins  agreed  to  pay 
plaintiff;  that  said  defendant  has  not 
paid  therefor,  except  certain  payments, 
amounting  in  the  aggregate  to  about 
$500;  that  by  reason  of  the  faith  and  con- 
fidence reposed  in  defendant  Perkins  by 
plaintiff,  and  of  said  representations, 
promises,  and  agreements  on  the  part  of 
defendant  Perkins,  and  plaintiff's  reliance 
thereon,  plaintiff,  after  conveying  said  ad- 
ditional one  third  of  said  property  to  de- 
fendant Perkins,  as  aforesaid,  also  com-' 
mitted  to  him  tbe  sole  and  exclusive 
matter  of  negotiating  a  sale  of  all  of  said 
property;  that  thereafter,  defendant  Per- 
kins represented  to  plaintiff  that  he  bad 
at  last  arranged  to  sell  said  property  for 
the  sum  of  $9,000,  as  the  total  and  highest 
price  he  could  obtain  therefor,  after  using 
bis  best  endeavors  to  that  end,  that.  In 
order  to  effect  said  sale,  it  was  necessary 
for  plaintiff  to  execute  and  deliver  to  de- 
fendant Perkins  a  conveyance  of  plaintiff's 
remaining  one  third  of  said  property, 
which  conveyance  was  to  be  held  by  de- 
fendant Perkins  for  the  period  of  six 
months,  awaiting  the  consummation  of 
said  sale;  that  relying  on  and  believing 
all  representations  made  by  defendant 
Perkins  aforesaid, and  having  no  other  in- 
formation, or  means  of  information,  con- 
cerning the  truth  of  said  statements,  plain- 
tiff made  and  delivered  to  defendant  Per- 
kins tbe  last-mentioned  conveyance  of 
plaintiff's  remaining  undivided  one-third 
interest  In  and  to  said  property  for  the 
stated  consideration  of  $3,000;  that  said 
sum  stated  as  consideration  was  not  paid, 
but  was  to  be  paid  when  said  sale  was 
consummated  ;  that  contrary  to  the  rep- 
resentations aforesaid,  as  to  holding  said 
last-mentioned  deed  for  the  period  of  six 
months,  awaiting  said  sale,  defendant 
Perkins,  immediately  after  obtaining  said 
deed,  caused  the  same  to  be  recorded  in 
the  office  of  tbe  register  of  deeds  of  said 
county;  that  thereafter  defendant  Per- 
kins represented  that  he  had  arranged  for 
an  extension  of  time  within  which  to 
consummate  said  sale  for  the  further  pe- 
riod of  six  months,  to  which  plaintiff  con- 
sented; that  thereafter  said  defendant 
Perkins  represented  to  plaintiff  that  he, 
tbe  said  defendant,  had  sold  said  property 
for  the  total  sum  of  $9,000,  and  no  greater 
sum;  tbat  said  representations  and  state- 
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ments  made  by  defendant  Perkins  to  plain* 
tiff,  to  the  effect  that  the  whole  price  for 
which  he  bad  negotiated  and  bargained 
to  sell  Maid  property  was  only  $9,000,  were 
false;  and  defendant  well  knew  at  the  time 
of  asserting  the  satnethatsuch  statements 
and  representations  were  false,  and  such 
statements  and  representations  were  made 
for  the  purpose,  and  with  the  design,  of 
deceiving,  cheating,  and  defrauding  plain- 
tiff of  a  large  portion  of  his  rightful  share 
of  the  proceeds  about  to  be  obtained,  and 
thereafter  obtained,  for  said  property, 
and  to  induce  plaintiff  to  convey  bis  re- 
maining undivided  one-third  interest  in  and 
to  sail)  property,  n«  aforesaid,  for  thestat- 
ed  consideration  of  93,000;  for,  on  thecon- 
trary,  defendant  Perkins  bad,  prior  to  the 
time  of  making  said  false  representations 
and  statements  to  plaintiff,  negotiated 
and  bargained  to  sell  said  mining  proper* 
ty  for  the  total  price  of  $16,0U0,  to  be  paid 
therefor,  and  did,  on  the  23d  day  of  Octo- 
ber. 1891,  sell  said  property  for  the  sum  of 
915,000,  and  received  on  said  purchase  price 
the  Hnm  of  $10,500,  leaving  a  balance  of 
94,500  still  owing  and  to  be  paid  on  said 
purchase  price  by  the  vender,  according 
to  the  conditions  of  said  sale;  that  as 
soon  as  plaintiff  received  information  of 
the  sale  of  said  property  by  said  defendant 
for  the  sum  of  915,000  as  aforesaid,  plain- 
tiff demanded  of  the  said  defendant  an  ac- 
counting and  payment  to  plaintiff  of  his 
rightful  share  of  the  proceeds  of  said  sale, 
under  the  conditions  and  agreements  ex- 
isting between  plaintiff  and  defendant  as 
aforesaid;  that  defendant  then  and  there 
denied  that  said  property  had  been  sold  for 
the  sum  of  915,000,  and  refused  to  account 
or  pay  over  to  plaintiff  his  rightful  share 
of  the  proceeds  of  said  sale,  according  to 
said  agreement  between  plaintiff  and  de- 
fendant Perkins;  and  that  said  defendant 
has  not  paid  plaintiff  his  share  of  said 
proceeds,  or  any  part  thereof,  except  the 
aum  of  92,100. 

The  First  National  Rank  of  Dillon, 
Mont.,  was  made  party  defendant  in  the 
action,  and  as  to  it  plaintiff  alleges  that 
according  to  bis  information  and  belief 
defendant  Perkins  had  on  deposit  in  said 
bank  to  bis  credit,  and  subject  to  his  or- 
der, a  large  sum  of  money  derived  from 
the  sale  of  said  miniug  property,  to  wit, 
95,000,  of  which  plaintiff  was  entitled  to  at 
least  the  sum  of  93,800.  Phillip  Miller  was 
also  made  a  defendant  in  the  action.  He 
was  alleged  to  have  been  the  purchaser  of 
said  property  in  Hald  sale  arranged  by  de- 
fendant Perkius:  and  it  was  further  al- 
leged that  defendant  Miller,  as  plaintiff 
was  informed  and  believed,  still  owed  the 
sum  of  94,500,  as  part  of  the  purchase 
price  of  said  property.  The  relief  demand- 
ed by  plaintiff  is  that  defendant  Perkins 
be  compelled  to  account  and  pay  over  to 
plaintiff  the  sum  of  92,900,  alleged  to  have 
been  wrongfully  and  fraudulently  withheld 
and  retained  by  defendant  Perkins  out  of 
plaintiff's  share  of  the  purchase  price  ob- 
tained for  said  property ;  and  also  the  sum 
of  92,000,  the  alleged  reasonable  value  of 
work  and  labor  performed  by  plaintiff  in 
developing  said  mining  property  to  put 
the  same  into  salable  condition,  under  the 
agreement    aforesaid.    Plaintiff  further 


asks  that  defendant  Perkins  be  enjoined 
and  restrained  from  interfering  with,  or 
drawing  out  of  said  bank,  any  of  the  said 
sum  of  95,000  deposited  therein,  derived 
from  said  sale,  until  the  final  determina- 
tion of  this  action ;  that  said  bank  be  also 
enjoined  from  paying  over  to  defendant 
Perkins,  or  his  order,  the  said  fund  on  de- 
posit therein,  as  aforesaid,  or  any  part 
thereof.  The  relief  demanded  against  de- 
fendant Miller  was  that  he  be  enjoined 
from  paying  over  to  defendant  Perkins  all 
or  any  part  of  the  balance  of  the  purchase 
price  of  said  property  then  unpaid;  and 
that  defendant  Miller  be  required,  when 
such  balance  was  due,  to  pay  the  same 
into  court,  to  be  there  held  to  await  the 
final  determination  of  this  action.  Upon 
the  institution  of  the  action,  the  court,  up- 
on the  application  of  plaintiff,  and  bis  exe- 
cution and  delivery  to  the  clerk  of  said 
court  the  bond  required  in  the  sum  of  9">00, 
ordered  an  injunction  to  issue  restraining 
the  several  defendants  from  doing  any  of 
the  acts  sought  to  be  enjoined  as  afore- 
said until  tbe  further  order  of  the  court  in 
the  premises.  A  motion  was  afterwards 
made  to  dissolve  said  injunction,  which 
motion  was  denied;  but  tbe  court  there- 
upon modified  the  injunction  so  as  to  re- 
lease certain  portions  of  the  fund  on  de- 
posit in  said  bank,  and  also  a  certain  por- 
tion of  the  balance  of  tbe  purchase  price 
to  be  paid  by  defendant  Miller,  from  the 
effect  of  said  injunction,  but  ordered  tbe 
same  to  stand  in  force,  as  to  portions  of 
each  of  said  funds,  a  waiting  the  final  de- 
termination of  tbe  action.  From  that  or- 
der refusing  to  dissolve  said  injunction, 
this  appeal  is  prosecuted. 

W.  8.  Barbour,  for  appellant.  H.  J. 
Burleigh,  for  respondents. 

HAR WOOD,  J.,  (after  stating  the  facts.) 
Tbe  grounds  upon  which  appellants  con- 
tend tbe  lujunction  should  be  dissolved 
are:  First,  that  the  complaint  does  not 
state  facts  sufficient  to  warrant  tbegrant- 
ing  of  an  injunction ;  second,  that  thecom- 
plaint  does  not  show  that  plaintiff  would 
suffer  great  or  irreparable  injury,  or  that 
defendant  Perkins  is  insolvent, or  is  about 
to  dispose  of  bis  property  for  the  purpose 
of  defrauding  tbe  plaintiff,  or  that,  unless 
the  injunction  was  granted,  plaintiff 
would  be  unable  to  satisfy  any  judgment 
he  might  obtain.  Tbe  facts  alleged,  we 
think,  sbow  a  pooling  of  interests  in  the 
property,  on  the  conditions  stated,  for  tbe 
purpose  of  development  and  sale  for  the 
best  price  obtainable,  and  division  of  the 
proceeds  according  to  the  respective  inter- 
ests of  the  parties.  To  that  end,  and  for 
their  mutual  benefits,  plaintiff  conveyed 
to  defendant  Perkins  an  undivided  one- 
third  interest,  in  order  to  procure  the 
necessary  development  of  the  property  by 
defendant  Perkins,  and  to  engage  his 
efforts  in  negotiating  a  sale;  for  which 
one-tbird  interest,  defendant  Perkins 
agreed  to  cause  said  development,  and  use 
bis  best  endeavors  to  consummate  a  sale 
at  the  highest  price  obtainable  after  de- 
velopment, for  the  mutual  advantage  of 
plaintiff  and  said  defendant,  under  the  ex- 
press agreement  that  defendant  Perkius 
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would  hear  all  expense  of  development 
and  of  negotiating  the  sale,  in  considera- 
tion of  the  right  to  retain  two  thirds  of 
the  proceeds  derived  from  such  sale;  and 
that  he  would  account  and  pay  over  to 
plaintiff  one  third  of  the  gross  proceeds 
derived  from  said  sale.  These  tacts,  In  our 
opinion,  show  a  partnership  relation  in 
respect  to  the  property,  and  the  enterprise 
of  which  It  was  thesubject.  J.  Pars.  Partn. 
6.  This  is  clearly  an  action  wherein  plain- 
tiff seeks  equitable  relief,  as  contradistin- 
guished from  an  action  at  law.  I  -sets 
up  the  facts  showing  a  fiduciary  relation 
existing  between  himself  and  defendant 
Perkins  respecting  said  property  and 
transactions.  Ou  the  face  of  the  deeds 
whereby  plaintiff  eonveyed  certain  Inter- 
ests in  said  mining  property  to  defendant 
Perkins,  it  appears  from  a  purely  legal 
view  that  plaintiff  sold  and  conveyed  surb 
interests  for  a  stated  consideration  re- 
ceived. Plaintiff  seeks  to  go  back  of  this 
apparent  legal  phase  of  the  transaction, 
and  show  that  said  interests  were  in  fact 
conveyed  to  defendant  Perkins  in  trust, — 
one-third  interest  to  procure  the  necessary 
development  of  said  mining  properly  by 
defendant,  and  another  third  last  con- 
veyed as  a  convenience,  In  effecting  the 
sale  and  passing  title  to  the  vendee,  to 
carry  out  their  mutual  undertakings; 
and  tnat  all  was  done  with  reference  to 
the  prior  agreement  as  to  what  each 
should  do  in  respect  to  said  property,  and 
receive  out  of  the  proceeds  resulting  there- 
from. 

Upon  such  a  state  of  facts  growing  out 
of  partnership  relations,  plaintiff  would, 
on  the  denial  of  his  rights  and  refusal  of 
defendant  to  account  and  pay  over  plain- 
tiff's part  of  the  proceeds  obtained  by  such 
sale  according  to  the  Joint  compact,  be  en- 
titled to  prosecute  his  action  in  equity  for 
such  an  accounting  and  payment.  The 
court  having  jurisdiction  of  the  whole  sub- 
ject would  In  the  same  action  compel  such 
adjustment  of  differences  arising  from  one 
partner  having  borne  more  than  his  share 
of  the  common  expense,  or  from  one  hav- 
ing prosecuted  development  work  for 
which  the  other  had  specially  agreed  to 
pay,  as  would  enable  the  court  to  do  com- 
plete justice  in  the  divisions  of  the  part- 
nership funds  or  property.  We  do  not 
concur  in  the  proposition  urged  by  appel- 
lant's counsel  that  plaintiff  has  a  plain, 
speedy,  and  adequate  remedy  at  law. 
The  question  to  be  determined  on  this  ap- 
peal is  whether  the  preliminary  proceedings 
had  In  this  case  were  warranted  by  the 
showing  made.  Appellant  Insists  that 
the  facts  alleged  do  not  warrant  the  Issu- 
ance of  an  injunction.  The  injunction  ap- 
pears to  have  been  issued  to  require  the 
defendant  bank  to  hold  funds  alleged  to 
be  in  Its  custody  derived  from  the  sale  of 
said  property;  and  also  to  require  defend- 
ant Miller  to  withhold  payment  of  the 
balance  owing  on  the  purchase  price  of 
said  property,  and  pay  the  same  into 
court,  to  await  the  determination  of  the 
action.  We  regard  this  proceeding  as  ir- 
regular. If  the  facts  setup  warranted  the 
conrt  In  ordering  said  joint  or  partnership 
fund  to  be  placed  In  custodia  legis,  that 
should  have  been  effectuated  through  the 


appointment  of  a  receiver.  Section  229, 
Code  Civil  Proc.  The  conrt  did  not  get 
enstody  of  said  fnnd  alleged  to  be  in  the 
bank  by  enjoining  the  detention  thereof 
by  the  bank;  for  the  bank  may  have  been 
detaining  said  fund  on  other  grounds  or 
claims.  Nor  would  the  injunction  requir- 
ing defendant  Miller  to  withhold  from  de- 
fendant Perkins  said  balance  owing  on 
said  contract  of  sale,  and  that  the  bal- 
ance be  paid  Into  court,  be  a  proper  pro- 
ceeding to  accomplish  the  object  aimed  at 
by  the  court,  unless  the  order  for  payment 
was  voluntarily  complied  with;  for  Miller 
might  be  delinquent  in  payment,  or  claim 
some  defense  thereto;  and  in  either  event 
other  proceedings  would  be  necessary  to 
accomplish  tne  object  sought  by  the  court. 
A  receiver  would  be  in  a  position,  and 
possess  power  under  the  direction  of  the 
court,  to  Invoke  remedies  for  such  difficul- 
ties. Section  233.  Id.  Again,  the  proceed- 
ing of  enjoining  the  retention  of  funds  In 
thepossessionof  a  party  simply  in  custody 
thereof,  until  the  determination  of  the  ac- 
tion, would  be  In  effect  making  subcusto- 
dian a  receiver,  without  sureties,  to  guar- 
anty the  safety  of  the  funds.  This  would 
not  in  general  be  a  safe  practice,  (section 
232.  Id. ,)  although  in  the  present  case  the 
custodian,  being  a  national  bank,  may 
have  lessened  the  necessity  for  such  securi- 
ty. If,  therefore,  the  plaintiff  was  entitled 
to  have  the  court  take  Into  control  the 
fund  in  dispute,  this  should  have  been  ac- 
complished through  the  instrumentality 
of  a  receiver,  clothed  with  power  to  get 
possession  of  the  property,  and  bold  the 
same,  under  bond  to  insure  Its  safety, 
awaiting  the  determination  of  the  action. 
Incidentally  thereto  an  injunction  may 
have  been  proper  to  restrain  defendant 
Perkins  from  interference  with  said  prop- 
erty, or  the  lawful  action  of  the  receiver. 

This  leads  to  the  question  whether  the 
facts  set  forth  would  warrant  the  appoint- 
ment of  a  receiver.  If  it  appeared  from 
the  verified  allegations  of  the  complaint 
that  defendant  Perkins  was  Insolvent,  or 
said  fund  was  in  danger  of  being  lost, 
squandered,  or  removed  from  the  jurisdic- 
tion, we  should  unhesitatingly  hold  it  a 
proper  case  for  a  receiver,  on  the  execution 
and  dell  very  of  the  undertaking  mentioned 
in  section  231,  Id.;  but  no  such  facts  are 
alleged.  The  statute  on  this  subject  pro- 
vides: u  A  receiver  maybe  appointed  by 
the  court  in  which  an  action  Is  pending, 
or  by  the  judge  thereof— First',  in  an  ac- 
tion by  a  vendor  to  vacate  a  fraudulent 
purchase  of  property ;  or  by  a  creditor  to 
subject  any  property  or  fund  to  his  claim ; 
or  between  partners  or  others  jointly 
owning  or  Interested  in  any  property  or 
fund,  on  the  application  of  the  plaintiff; 
or  of  any  party  whose  right  to,  or  inter- 
est in,  the  property  or  fund,  or  the  pro- 
ceeds thereof,  is  probable;  and  where  it  is 
shown  that  the  property  or  fund  is  in  dan- 
ger of  being  lost,  removed,  or  materially 
Injured."  Section  22tf.  Id.  This  statute 
declares  the  general  doctrine  on  this  sub- 
ject long  prevailing  In  courts  of  equity. 
We  regard  tberase  at  bar  as  clearly  stand- 
ing within  the  category  of  cases  mentioned 
in  the  first  subdivision  of  this  section  of 
the  statute.   It  should  be  observed  that 
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la  the  present  ease  all  the  Joint  opera tlona 
and  transaction!) In  reepect  to  said  proper- 
ty and  business  bare  been  consnmmated, 
and  there  appear  to  be  no  unsettled 
affairs  concerning  those  transactions,  ex- 
cept tbe  collection  of  a  balance  owing  on 
the  price  (or  which  tbe  property  was  sold. 
There  remains  simply  a  dispute  as  to  tbe 
proper  apportionment  of  tbe  fund  arising 
from  said  transaction  between  the  Joint 
owners.  Herein  this  case  is  distinguished 
from  those  cases  arising  ont  of  partner- 
ship relations,  where,  during  the  progress 
of  a  copartnership  business,  one  partner  Is 
wrongfully  excluded  from  possession  and 
participation  in  the  management  of  tbe 
property  and  affairs  of  tbe  firm,  In  viola- 
tion of  bis  rights  under  tbe  compact;  and 
upon  sucb showing  a  receiver  Is  appointed 
to  take  possession  of  the  partnership  prop- 
erty, and  wind  op  its  affairs.  2  Llndl. 
Partn.  651.  Inasmuch  as  plaintiff  bas 
sought  to  get  sufficient  of  said  fund  Into 
the  custody  of  the  court  to  answer  his 
claims,  and  the  court,  in  taking  Jurisdic- 
tion thereof,  although  through  somewhat 
irregular  proceedings,  has  required  bond 
to  guaranty  defendant  sucb  damages  as 
be  might  sustain  by  reason  of  withhold- 
ing said  fund  from  his  control,  we  will  not 
order  dissolution  of  said  injunction  in- 
stanter;  but  direct  that  unless  plaintiff 
promptly,  upon  return  of  remittitur, 
make  such  proper  showing  as  will  war- 
rant the  appointment  of  a  receiver,  ac- 
cording to  the  practice  in  sucb  cases;  as 
suggested  above,  under  such  order  as  tbe 
trial  court  may  make,  allowing  amend- 
ment or  supplemental  pleading,  then  the 
court  shall  dissolve  said  injunction,  and 
release  the  parties  from  the  effect  thereof; 
but  If  a  sufficient  showing  be  made  to 
warrant  tbe  appointment  of  a  receiver, 
then  such  remedy  may  be  granted. 
Order  modified. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(61  Kan.  705) 

ECKERT  et  sL  v.  RULE. 
(Supreme  Court  of  Kansas.    March  11,  1893.) 

Rbvibw  on  Appeal— Conflict! no  Evidence. 
Although  the  Terdict  of  a  jury  be  con- 
trary to  the  judgment  of  the  supreme  court,  it 
will  not  be  set  aside  upon  the  ground  that  the 
rerdict  is  not  sustained  by  sufficient  evidence, 
unless  there  is  a  total  want  of  evidence  to  sus- 
tain it 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Meade  county ; 
Francis  C.  Price,  Judge. 

Action  by  Susan  E.  Rule  against  George 
F.  Eckert  and  another  for  converting  cer- 
tain personul  property  of  plaintiff.  There 
was  Judgment  for  plaintiff,  and  defendants 
bring  error.  Affirmed. 

Bodle  &  Bodle  and  L.  J.  Webb,  for  plain- 
tiffs In  error.  M.  L.  Brown  and  H.  G. 
Ney,  for  defendant  in  error. 

HORTON,  C.  J.  Mrs.  Susan  E.  Rule 
brought  ber  action  aganinst  George  F. 
Eckert  and  tbe  Meade  County  National 
Bank,  alleging  In  her  petition  that  she 
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was.  In  October,  1889,  the  owner  and  In 
possession  of  a  large  stock  of  hardware, 
cutlery,  farm  Implements,  etc.,  In  tbe  city 
of  Meade,  Meade  county ;  and  further  al- 
leging that  in  that  month  there  was  a 
wrongful  taking,  detention,  and  conver- 
sion of  tbe  stock  of  hardware,  etc.,  by  tbe 
defendants;  that  tbe  stock  of  goode  was 
of  tbe  value  of  $1,700,  and  that  she  had 
been  damaged  In  the  sum  of  $2,200.  Tbe 
case  was  tried  before  tbe  court  with  a  Jn- 
ry,  and  a  verdict  returned  in  favor  of  tbe 
plaintiff  below  for  $1,400.  Special  findings 
of  fact  were  also  made  by  tbe  Jury.  Judg- 
ment was  entered  in  accordance  with  the 
verdict,  and  of  this  complaint  Is  made. 
It  Is  contended  that  the  verdict  and  Judg- 
ment were  not  sustained  by  sufficient  evi- 
dence, and  that  the  verdict  was  given  un- 
der passion  and  prejudice  on  tbe  part  of 
the  Jury.  This  court  cannot  review  evi- 
dence, except  to  ascertain  whether  there 
Is  some  evidence— that  Is,  positive  evidence 
—to  sustain  tbe  verdict.  In  Mills  v.  Ruch- 
lin,  29  Kan.  89,  this  court  says:  "We 
accept  tbe  decision  of  triers  of  fact,  wheth- 
er court  or  Jury,  as  final."  State  v.  May- 
berry,  83  Kan.  441,  6  Pac.  Rep.  653;  Coop- 
er v.  Sewing-Mach.  Co.,  37  Kan.  231,  15 
Pac.  Rep.  235  ;  Railroad  Co.  v.  Foster,  39 
Kan.  329,  18  Pac.  Rep.  285;  Martin  v.  Hop- 
kins, 40  Knn.  63, 19  Pac.  Rep.  311.  The  ev- 
idence In  this  case  Is  very  conflicting,  and 
there  are  contradictions  of  some  of  the 
witnesses  upon  cross-examination;  but, 
after  a  careful  perusal  of  all  the  evidence, 
we  cannot  adirm  that  there  is  a  total 
want  or  failure  of  evidence  to  sustain  the 
verdict.  "Though  tbe  verdict  of  a  Jury 
be  contrary  to  the  Judgment  of  the  ap- 
pellate court,  it  will  not  be  set  aside  un- 
less there  Is  a  total  want  of  evidence  to 
sustain  It."  Railway  Co.  v.  Kunkel,  17 
Kan.  145.  We  cannot  say  that  there  Is 
sufficient  showing  In  tbe  record  of  passion 
or  prejudice  on  the  part  of  the  Jury.  Tbe 
trial  Judge  seems  to  bave  acted  Impar- 
tially, and  he  has  approved  tbe  verdict. 
The  Judgment  will  be  affirmed.  All  tbe 
Justices  concurring. 

(51  Kan.  1) 

STATE  v.  LUND. 

(Supreme  Court  of  Kansas.    March  11,  1893.) 

Information— -Verification  —Conduct  op  Trial 
—Sale  op  Liquors — Evidence. 

1.  Where  an  information  is  verified  by  the 
oath  of  a  private  person,  it  will  be  presumed,  in 
the  absence  of  anything  to  the  contrary,  that 
be  has  actual  knowledge  of  the  facts  stated 
therein. 

2.  In  such  a  case,  and  where  there  is  no 
testimony  to  show  that  the  complaining  wit- 
ness was  without  notice  or  knowledge  of  the 
facts  stated  in  the  information,  the  refusal  of 
an  instruction  to  the  effect  that  the  jury  could 
not  find  the  defendant  guilty  of  any  offense  ex- 
cept such  as  the  complaining  witness  had 
knowledge  of  at  the  time  he  verified  the  infor- 
mation is  not  error. 

3.  The  appellant  was  charged  with  a  mis- 
demeanor. After  the  verdict  was  returned,  a 
motion  for  a  new  trial  was  filed  by  him,  in 
which  several  grounds  were  alleged  why  the 
verdict  should  be  set  aside.  Appellant  and 
bis  counsel  were  present  in  court  when  this 
motion  was  presented,  and  overruled  by  the 
court.    Immediately  after  the  denial  of  the 


STATE  a.  LUND. 


Digitized  by  Google 


658 


PACIFIC  REPORTER,  Vol.  32. 


(Kan. 


motion  the  judgment  was  pronounced.  The 
entry  of  judgment  does  not  affirmatively  show 
that  the  court  informed  the  defendant  of  the 
verdict  of  the  jury,  or  made  inquiry  as  to 
whether  he  had  any  legal  cause  to  show  why 

i'udgment  should  not  be  pronounced  against 
im  after  the  overruling  of  the  motion  for  a 
new  trial.    Held  not  to  be  material  error. 

4.  The  evidence  is  found  to  be  sufficient  to 
sustain  the  verdict. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Harper  coun- 
ty ;  G.  W.  McKay,  Judge. 

C.  Lund  was  convicted  of  unlawfully 
selling  intoxicating  liquor,  and  appeals. 
Affirmed. 

Sam  S.  Station  and  Geo.  W.  Finch,  for 
appellant.  John  T.  Little,  Atty.  Gen.,  and 
T.  J.  Beebe,  for  the  State. 

JOHNSTON,  J.  This  was  a  prosecution 
for  the  unlawful  sale  of  intoxicating  liq- 
uor, which  resulted  in  the  conviction  of  C. 
Lund,  the  appellant.  The  punishment  im- 
posed was  Imprisonment  for  30  days,  and 
the  payment  of  a  tine  of  $500. 

Several  grounds  of  error  are  assigned 
for  reversal,  but  there  is  little  of  merit  In 
any  of  them.  The  first,  that  the  verdict 
is  unsupported  by  the  evidence,  does  not 
require  much  attention.  The  appellant 
was  engaged  in  the  drug  business,  and 
was  charged  with  an  unlawful  nale  of  In- 
toxicating liquor  on  the  29th  of  May,  1892. 
Tnere  was  testimony  of  a  sale  made  on 
that  day,  and  the  state  elected  to  rely  up- 
on a  sale  made  to  one  Frank  Case,  who 
gave  clear  and  positive  testimouy  that 
he  purchased  a  half  pint  of  whisky  from 
the  appellant  at  that  time.  He  was  con- 
tradicted by  the  appellant,  but  the  jury 
chose  to  believe  the  former,  and  a  verdict 
based  on  such  conflicting  testimony  will 
not  be  disturbed.  There  is  some  other 
corroborative  testimony,  however,  which 
tended  to  show  that  the  appellant  was 
engaged  in  the  unlawful  sale  of  intoxicat- 
ing liquors. 

The  complaint  tbata  full  cross-examina- 
tion of  this  witness  was  not  allowed  is 
without  justification.  There  was  no  un- 
due restriction  of  the  examination  as  to 
any  matter  material  to  the  case.  The  in- 
formation was  verified  by  a  private  citi- 
zen, who  swore  positively  that  the  allega- 
tions contained  In  the  same  were  true. 

The  appellant  requested  an  instruction 
to  the  effect  that  the  jury  could  not  hud 
the  defendant  guilty  of  an  offense  except 
such  as  the  complaining  witness  had  no- 
tice or  knowledge  of  at  the  time  he  verified 
the  information.  This  was  refused  by  the 
court,  and  the  refusal  is  assigned  as  a 
ground  of  error.  There  is  no  testiniouj 
in  the  record,  however,  upon  which  to 
base  such  an  Instruction.  The  prosecuting 
witness  who  verified  the  information  did 
not  testify  in  the  action,  nor  was  there 
any  testimony  to  show  that  he  did  not 
havenotice  orknowledge  of  the  facts  stat- 
ed at  the  time  the  information  was  veri- 
fied. As  stated  In  the  case  of  State  v. 
Brooks,  83  Kan.  712,  7  Pac.  Rep.  591 :  "It 
must  be  presumed,  In  the  absence  of  any- 
thing to  the  contrary,  that  he  has  such 
actual  knowledge.  It  cannot  be  supposed 


that  he  makes  oath  to  an  offense  of  which 
he  has  no  knowledge. " 

The  final  contention  is  that  the  judg- 
ment was  void  because  it  does  not  affirm- 
atively show  that  the  court  Informed  the 
defendant  of  the  verdict  of  the  jury,  and 
Inquired  if  be  had  any  legal  cause  to  show 
why  judgment  should  not  be  pronounced 
against  him  before  it  was  rendered. 
State  v.  Jennings,  24  Kan.  642,  is  cited  to 
sustain  the  contention.  The  case  cited 
does  not  apply,  nor  Is  there  anything  sub- 
stantial in  the  objection.  The  appellant 
was  charged  with  a  misdemeanor,  and 
the  personal  presence  of  the  defendant  dur- 
ing the  trial  upon  such  a  charge  is  not  ab- 
solutely required.  More  than  that,  it  ap- 
pears that  the  defendant  and  his  counsel 
were  informed  of  the  verdict,  as  Is  shown 
by  bis  motion  for  a  new  trial,  in  which  he 
sets  up  grounds  why  the  verdict  should 
he  set  aside,  and  judgment  should  not  be 
given  agaiust  him.  This  motion  was 
made  prior  to  the  rendition  of  the  judg- 
ment, whan  the  defendant  and  his  coun- 
sel were  present  in  court,  and  Immediately 
after  overruling  his  application  the  judg- 
ment was  pronounced.  It  thus  appears 
that  the  defendant  was  fully  informed  of 
the  verdict,  made  his  objections  thereto, 
and  has  no  good  ground  for  complaint. 
We  find  no  error  In  the  record,  and  there- 
fore the  judgment  of  the  district  court 
will  be  affirmed.  All  the  justices  concur- 
ring. 


(51  Kan.  87) 

MYERS  v.  BOARD  OF  EDUCATION  OF 
CITY  OF  CLAY  CENTER. 

(Supreme  Court  of  Kansas.    March  11,  1893.) 

Banks— Insolvency  —  Deposit  op  School  Funds 
— Pkbpekked  Claim— Presentation. 

1.  The  treasurer  of  a  board  of  education 
without  authority  placed  the  school  funds  in  a 
bank  of  which  he  was  manager,  and  the  owner 
of  which  had  knowledge  of  the  character  of 
the  funds.  They  were  wrongfully  used  in  the 
business  of  the  bank,  and  for  the  payment  of 
indebtedness  against  it  Afterwards  the  owner 
of  the  bank  became  insolvent,  and  made  an  as- 
signment of  his  property  for  the  benefit  of  cred- 
itors. The  assets  which  came  into  the  hands 
of  the  assignee  consisted  of  real  property,  se- 
curities, and  cash.  But  the  amount  of  the 
school  money  wrongfully  converted,  and  which 
was  impressed  with  a  trust,  was  largely  in  ex- 
cess of  the  cash  on  hand  at  the  time  of  the 
assignment.  The  trust  fund  could  not  be 
clearly  traced  to  any  particular  asset  in  the 
hands  of  the  assignee,  but  it  was  shown  to 
have  gone  into  and  been  used  for  the  benefit 
of  the  estate.  Held,  that  the  trust  fund  be- 
came a  charge  upon  the  entire  assets  with 
which  it  was  mingled,  and  that  the  board  of 
education  has  a  preferred  right  to  the  assets 
over  general  creditors  to  the  extent  of  the  fund 
converted. 

2.  The  taking  of  collateral  security  from 
the  treasurer  of  the  board  for  the  payment  of 
the  money  misappropriated  will  not  prevent  it 
from  insisting  upon  its  equitable  lien  against 
the  assets  of  the  estate. 

3.  The  board  of  education  never  presented 
its  claim  to  the  assignee  for  allowance,  nor 
was  the  written  notice  prescribed  by  statute 
ever  given  to  the  board  of  the  time  and  place 
for  the  presentation  of  demands  against  the  es- 
tate. Held,  that  the  failure  of  the  board  to 
present  its  demand  to  the  assignee  will  not  pre- 
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rent  it  from  maintaining  an  action  for  the  re- 
covery of  the  trust  fund. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Clay  county ; 
R.  R.  Hpilman,  Judge. 

Action  by  the  board  of  education  of  the 
city  of  Clay  Center  against  D.  H.  Myers, 
assignee  of  the  estate  of  John  Higinbotb- 
am,  to  recover  the  amount  of  a  trust  fund 
belonging  to  plaintiff.  There  was  judg- 
ment for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  JOHNSTON,  J.: 

Action  brought  by  the  board  of  educa- 
tion of  the  city  of  Clay  Center  against  D. 
H.  Myers,  as  assignee  of  the  estate  of 
John  Higinbotham,  to  recover  $3,285.71, 
alleged  to  be  a  trust  fund  in  the  hands  of 
tbe  assignee,  to  which  it- wax  entitled.  Up- 
on the  evidence  submitted,  the  district 
court  made  the  following  findings  of  fact 
and  conclusions  of  la  w : 

Findings  of  fact:  "  (1)  Forseveral  years 
prior  to  tbe  8th  day  of  June,  1889,  John 
Higinbotham  was  doing  business  as  a 
private  banker  at  Clay  Center,  Kansas, 
and  carrying  on  a  private  bank  under 
the  name  of  the  Clay  County  Bank,  and 
H.  G.  Higinbotham,  cashier  of  said  bank 
and  manager  of  said  John  Hlginbotbam's 
banking  business,  having  full  supervision 
and  control  of  the  same.  (2)  On  tbe  8th 
day  of  June,  1889,  and  for  ten  years  prior 
thereto,  said  H.  U.  Higinbotham  had 
been  treasurer  of  the  board  of  education 
of  the  city  of  Clay  Center,  the  plaintiff 
herein,  and,  as  such  treasurer,  had  re- 
ceived and  disbursed  large  sums  of  mon- 
ey belonging  to  said  board  of  education, 
aud  during  all  the  time  he  was  such  treas- 
urer he  was  also  cashier  and  manager  of 
said  private  bank  of  John  Higinbotham. 

(3)  During  all  the  time  said  H.  G.  Hlgin- 
botham  was  acting  as  such  treasurer  he 
had  an  account  on  the  books  of  said  Clay 
County  Bank  as  'H.  G.  Higinbotham, 
Treasurer,'  and  all  moneys  which  came 
into  bis  hands  as  treasurer  of  the  board  of 
education  of  the  city  of  Clay  Center  were 
deposited  by  him  in  said  bank,  and  credit- 
ed to  said  account,  and  mingled  with  the 
general  funds  of  the  bank,  and  orders 
drawn  on  him  as  such  treasurer  were  paid 
out  of  tbe  general  funds  of  the  bank,  and 
charged  to  said  account.  No  other  money 
except  such  as  came  into  his  bands  as  such 
treasurer  was  credited  to  said  account, 
nor  were  any  payments,  except  such  as 
were  made  on  orders  drawn  ou  him  as 
such  treasurer,  charged  to  said  account. 

(4)  During  the  time  he  was  treasurer  of 
the  board  of  education  of  the  city  of  Clay 
Center,  and  prior  to  the  8th  day  of  June, 
1889,  the  said  H.  G.  Higinbotham,  as  such 
treasurer,  bad  deposited  In  said  bank,  to 
the  credit  of  said  account,  $3,205.71  more 
than  had  been  paid  out  and  charged  to 
said  account,  which  said  sum  $3,265.71  had 
been  mingled  with  the  general  funds  of 
said  hank,  and  used  In  theordinary  course 
of  the  private  banking  businesss  of  said 
John  Higinbotham,  In  the  payment  of  the 
debts  of  the  bank.  (5)  The  last  money 
coming  Into  the  hands  of  said  H.  G.  Higin- 
botham, as  Buch  treasurer,  which  was  so 


deposited  in  said  bank  and  credited  to 
said  account,  was  deposited  on  tbe  3d  day 
of  April,  1889.  On  the  8th  day  of  May, 
1889,  tbe  total  amount  of  cash  in  said 
bank  was  $544.15  and  no  more.  After  said 
8th  day  of  May,  1889,  there  was  paid  out 
of  the  funds  of  said  bank,  on  orders  drawn 
on  said  H.  G.  Higinbotham  and  charged 
to  said  account,  $1,236.02;  and  on  the  8th 
day  of  June.  1889,  when  the  business  was 
closed,  tbe  total  amount  of  cash  in  said 
bank  waa  $1,535.57.  (6)  Said  John  Higin- 
botham knew  that  said  H.  G.  Higinboth- 
am was  depositing  tbe  money  coming  in- 
to bis  hands  as  such  treasurer  in  said 
bank,  and  that  such  money  was  being 
used  in  tbe  same  manner  as  other  funds  of 
said  bank,  in  the  ordinary  course  of  its 
business.  (7)  The  board  of  education  of 
the  city  of  Clay  Center  never  authorized 
said  H.  G.  Higinbotham  to  deposit  tbe 
funds  coming  into  bis  bands  as  Its  treas- 
urer In  tbe  Clay  County  Bank,  and  never 
consented  thereto,  but  some  of  the  mem- 
bers of  said  board  of  education  had  actual 
knowledge  that  said  funds  were  so  depos- 
ited for  Home  time  before  tbe  8th  day  of 
June,  1889.  (8)  On  the  8th  day  of  June, 
1889,  said  John  Higinbotham  made  an  as- 
signment of  all  his  property  and  assets  of 
every  kind,  including  said  banking  busi- 
ness, to  D.  H.  Myers,  for  tbe  benefit  of  bis 
creditors,  and  on  that  day  said  Clay  Coun- 
ty Bank  was  closed,  and  thereafter  uo  fur- 
ther business  was  done  therein.  (9)  Said 
D.  H.  Myers,  who  Is  tbe  defendant  in  this 
action,  took  possession,  as  temporary  as- 
signee, of  all  the  property  and  assets  of 
every  kind  belonging  to  said  John  Higin- 
botham ;  and  being  afterwards  duly  elect- 
ed permanent  assignee  of  said  John  Hig- 
inbotham, and  duly  qualified  as  such  as- 
signee, he  retained  possession  of  said 
property  and  assets,  and  still  has  the 
same  in  bis  possession,  or  so  much  thereof 
as  have  not  been  paid  out  in  tbe  due 
course  of  the  administration  of  said  es- 
tate; and  there  was  at  the  time  tbis  suit 
was  commenced  in  his  bands,  as  such  as- 
signee, belonging  to  said  estate  so  as- 
signed to  him,  real  estate  of  the  value  of 
$7,000  or  more.  (10)  At  the  time  said  as- 
signment was  made,  there  was  in  said 
bank  cash  to  the  amount  of  $1,535.57,  and 
no  more;  and  said  assignee  has  never  re- 
ceived from  the  assets  of  said  estate  so 
assigned  to  him  any  cash  other  than  said 
sum,  except  such  as  was  derived  from  the 
sale  of  some  of  the  asaets  of  said  estate; 
and  all  tbe  cash  so  coining  into  bis  hands, 
including  said  sum  of  $1,535.57,  had,  prior 
to  the  commencement  of  this  action, 
been  used  in  paying  a  dividend  on  claims 
allowed  against  said  estate,  and  other 
legitimate  charges  against  the  same.  (11) 
On  the  12th  day  of  June,  1889,  said  H.  G. 
Higinbotham  resigned  the  office  of  treas- 
urer of  the  board  of  education  of  tbe  city 
of  Clay  Center,  an«i  at  the  time  there  was 
in  his  hands  as  such  treasurer  the  sum  of 
$3,265.71,  which  said  sum  had  been  by  him 
deposited  in  the  Clay  County  Bank,  as 
heretofore  stated  in  the  fourth  finding  of 
fact,  and  which  said  sura  be  then,  and  has 
ever  since,  failed  to  pay  over  to  his  suc- 
cessor in  office,  or  to  any  one  authorized 
by  said  board  to  receive  the  same,  except 
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$210  thereof,  and  of  said  sum  there  is  still 
unpaid  $3,055.71.  (12)  At  the  time  said 
H.  G.  Higinbotham  resigned  said  office  or 
treasurer  there  was  not,  and  for  a  long 
time  prior  thereto  there  had  not  been,  in 
existence,  any  valid  bond  executed  by  him 
for  the  faithful  performance  of  his  duties 
as  Bach  treasurer.  (13)  On  the  14th  day 
of  June,  1889,  said  H.  6.  Higinbotbam.  in 
order  to  secure  to  said  board  of  education 
payment  of  said  sum  of  f3.2B5.71,  executed 
to  said  board,  pursuant  to  a  demand 
made  by  it  upon  said  H.  O.  Higinbotham 
t  secure  the  same,  a  chattel  mortgage  on 
certain  personal  property,  and  also  a 
mortgage  on  his  homestead,  consisting  of 
certain  lots  in  the  city  of  Clay  Center, 
which  lots  were  subject  to  two  prior 
mortgages  of  $3 ,200 and  $120.  Afterwards 
said  personal  property  so  mortgaged  was 
sold  under  said  mortgage,  and  the  pro- 
ceeds arising  therefrom,  amounting  to 
$210,  were  applied  by  said  board  in  part 
payment  of  said  sum  of  $3,265.71,  and  said 
real-estate  mortgage  is  still  In  full  force, 
and  no  action  has  been  taken  by  said 
board  to  realize  anything  thereon.  (14) 
In  said  real-estate  mortgage  H.  G.  Higin- 
botbam and  Lillle  G.  Higinbotham,  his 
wife,  were  the  parties  of  the  flint  part,  and 
the  board  of  education  of  the  city  of  Clay 
Center  was  the  party  of  the  second  part, 
and  in  said  mortgage  the  following  condi- 
tions were  written,  to  wit:  'Provided, 
nevertheless,  and  these  presents  are  upon 
the  following  conditions  expressly  made, 
to  wit:  that  whereas,  the  said  H.  G.  Hig- 
lobothara  is  Justly  indebted  to  the  said 
party  of  the  second  part  in  the  sum  of 
thirty-two  hundred  and  sixty-five  and  sev- 
enty-one one  hundredths  dollars,  ($3,265.- 
71,)  the  same  being  the  balance  of  the  funds 
and  moneys  of  the  said  party  of  the  second 

Sart  now  remaining  in  the  hands  of  said 
[.  G.  Higinbotham,  deposited  with  blm 
as  treasurer  of  the  said  party  of  the  sec- 
ond part;  and  whereas,  said  H.  G.  Higin- 
botham has  resigned  said  office,  and,  upon 
legal  demand  made  upon  bim  for  said 
funds  and  moneys  by  his  duly-qualified 
successor  in  said  office,  said  H.  G.  Hi«in- 
botham  bas  failed  and  refused  to  pay  over 
and  deliver  said  funds  and  moneys  to  his 
successor  in  office;  and  whereas,  a  claim 
for  said  foods  and  moneys,  made  In  behalf 
of  the  treasurer  of  the  said  party  of  the 
second  part,  against  the  estate  of  John 
Higinbotham  and  D.  H.  Myers,  assignee 
thereof,  Is  pending,  and  may  be  paid  in 
whole  or  in  part  by  said  assignee:  Now, if 
the  said  first  parties  shall,  on  or  before  the 
14th  day  of  June,  1890,  pay  or  cause  to  be 
paid  to  the  qualified  treasurer  of  said  par- 
ty of  the  second  part  the  funds  and  sums 
of  moneys  aforesaid,  with  interest  thereon 
from  the  date  hereof,  at  ten  per  cent,  per 
annum,  or  such  part  thereof  as  shall  not 
previous  to  said  14tb  day  of  June,  1890,  be 
paid  by  the  assignee  of  John  Higinboth- 
am's  estate,  in  that  case  this  deed  shall 
become  void,  and  the  premises  hereby  con- 
veyed shall  be  released  at  the  proper  cost 
of  the  said  parties  of  the  first  part  or  their 
legal  representatives;  and  it  is  hereby 
agreed  and  understood  that  the  execution 
and  delivery  of  this  instrument  by  said 
parties  of  the  first  part  to  said  party  of 


the  second  part  does  not  and  shall  not  in 
any  way  lessen  the  obligation  of  said  H. 
G.  Higinbotham  respecting  the  funds  and 
moneys  of  said  second  party  heretofore 
delivered  to  bim  as  treasurer  as  aforesaid, 
and  this  instrument  is  intended  as  security 
for  the  payment  of  said  funds  and  moneys 
as  aforesaid.  In  addition,  and  in  no  way 
affecting  the  rights  of  tbe  said  second  par- 
ty under  any  bond  or  bonds  which  may 
have  been  heretofore  given  to  said  party 
of  the  second  part  or  any  under  any  of  tbo 
laws  of  tbe  state  of  Kansas  on  and  after 
June  14, 1890.'  Tbe  conditions  above  re- 
cited are  followed  by  a  provision  that,  in 
case  the  parties  of  the  first  part  shall  fail 
to  pay  said  funds  and  sums  of  money  or 
the  interest  thereon  or  the  taxes  or  Insur- 
ance on  tbe  mortgaged  premises,  tben  tbe 
party  of  the  second  part  might  proceed  to 
foreclose  and  mortgage  and  sell  the  mort- 
gaged premises,  and  apply  tbe  proceeds 
of  such  sale  to  the  payment  of  said  sums 
of  money.  (15)  Said  D.  H.  Myers,  as  as- 
signee of  John  Higinbotham,  gave  notice 
by  advertisement,  published  as  required 
by  law,  of  tbe  time  and  place  when  he 
would  hear  and  allow  claims  against 
said  estate,  and  also  notified  by  mail  H. 
G.  Higinbotham, treasurer  of  the  board  of 
education  of  the  city  of  Clay  Center,  as  one 
of  tbecreditors  of  said  John  Higinbotbam, 
of  the  time  and  place  when  he  would  bear 
and  allow  claims,  but  no  notice  of  said 
time  and  place  of  hearing  and  allowing 
claims  was  given  to  the  board  of  educa- 
tion of  tbe  city  of  Clay  Center  or  any  offi- 
cer or  member  thereof  except  as  above 
stated,  and,  at  the  time  said  notice  by  mail 
was  given  to  H.  G.  Higinbotham,  he  was 
not  treasurer  of  said  board  of  education. 
(16)  Neither  said  H.  G.  Higinbotbam  nor 
any  one  for  him,  nor  any  one  acting  for 
the  board  of  education  of  tbe  city  of  Clay 
Center,  presented  any  claim  or  demand  for 
said  sum  of  $3,265.71  to  said  assignee  at 
tbe  time  and  place  fixed  by  him  in  said  no- 
tices for  bearing  and  allowing  by  said  as- 
signee as  a  claim  against  said  estate,  and 
said  sum  of  $3,265.71  was  not  allowed  by 
said  assignee  as  a  claim  against  said  es- 
tate. (17)  On  the  15th  day  of  May,  1891, 
and  before  the  commencement  of  this  ac- 
tion, demand  was  made  by  the  plaintiff 
upon  said  D.  H.  Myers,  as  assignee  of  John 
Higinbotham,  for  tbe  payment  of  said 
sum  of  $3,265.71,  as  a  trust  fund  In  bis 
hands  as  such  assignee  belonging  to  the 
plaintiff,  and  payment  thereof  was  refused ; 
and  no  other  demand  was  ever  made  by 
plaintiff  or  in  its  behalf  on  said  D.  H. 
Myers,  as  such  assignee,  for  the  payment 
of  said  money  as  a  trust  fund  or  other- 
wise. (18)  When  suid  demand  was  made 
by  plaintiff  on  tbe  15th  day  of  May,  1891, 
said  D.  H.  Myers  did  not  have  in  his 
hands,  as  such  assignee,  any  of  the  money 
which  was  in  the  Clay  County  Bank  on 
the  8tb  day  of  June,  1889,  when  said  as- 
signment was  made,  and  which  he  tben 
received  as  such  assignee." 

Conclusions  of  law:  "(1)  That  money 
of  the  board  of  education  of  the  city  of 
Clay  Center  deposited  byH.  G.  Higinboth- 
am, while  treasurer  <-.f  said  board,  in  the 
private  bank  of  John  Higinbotbam,  was 
impressed  with   tbe  character  of  trust 
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rands,  and  was  held  as  a  trust  fund  by 
said  John  Higinbothnm;  (2)  that  the  as- 
sets of  John  Higinbothnm  la  the  bands  of 
P.  H.Myers,  as  his  assignee,  are  subject 
to  a  charge  of  $ 3,055.71,  as  a  crust  in  favor 
of  the  board  of  education  of  the  city  of 
Clay  Center;  (8)  that  the  plaintiff  is  enti- 
tled to  a  decree  for  the  payment  to  it  by 
D.  H.  Myers,  assignee  of  John  Higin- 
botham,  of  the  sum  of  93.055.71  out  of  the 
assets  of  said  John  Hlglnbotbam,  in  his 
bands  as  such  assignee." 

Judgment  was  accordingly  given,  and  to 
reverse  the  same  the  assignee  brings  this 
proceeding  in  error. 

Harkness  &  Godard,  for  plaintiff  In  er- 
ror. C.  C.  Coleman.  F.  L.  Williams,  and 
B.  B.  Tuttle,  for  defendant  in  error. 

JOHNSTON,  J.,  (after stating  thefacts.) 
There  Is  no  doubt  or  question  about  the 
character  of  the  moneys,  amounting  to 
$3,055.71,  sought  to  be  recovered  in  this  ac- 
tion. They  were  school  funds,  collected 
and  held  for  specific  public  purposes,  and 
the  bank,  its  owners  and  manager,  all 
knew  of  the  trust  character  of  the  funds, 
and  hence  there  is  no  excuse  for  their  mis- 
appropriation. The  treasurer  of  the  board 
of  education,  wbo  placed  these  trust  funds 
in  the  bank,  was  its  manager;  and,  with- 
out authority  from  the  board  of  educa- 
tion, be  mingled  them  with  the  funds  of 
the  bank,  and  used  them  in  paying  the 
creditors  of  that  institution.  At  one 
time,  subsequent  to  the  last  deposit  of 
school  money,  the  total  amount  of  cash 
on  hand  in  the  bank  was  $544.15,  and  sub- 
sequent to  that  time  $1,236.08  was  drawn 
from  the  funds  of  the  bank  upon  the  order 
of  the  board  of  education.  When  the 
bank  closed,  tbe  whole  amount  of  cash  on 
hand  was  $1,535.57.  It  is  said  that  no 
portion  of  this  sum  was  the  Identical  mon- 
ey received  from  the  board  of  education, 
and-  that  neither  tbe  money  nor  any  specific 
property  into  wblch  it  has  been  converted 
can  ae  clearly  traced  to  the  hands  of  the 
assignee.  Onder  these  circumstances,  has 
the  board  of  education  a  preferred  right 
over  general  creditors  to  the  assets  In  the 
bands  of  the  assignee?  It  Is  not  denied 
that  tbe  school  funds  were  impressed  with 
a  trust,  and,  if  sasceptible  of  identity, 
eould  be  followed  and  reclaimed  from  tbe 
assignee.  It  is  also  admitted  that,  if  they 
could  be  traced  into  any  other  specific 
property,  the  cestui  que  trust  migb. t  claim 
such  property  or  a  Hen  upon  it;  but  it  is 
Insisted  that,  unless  the  trust  funds  can 
be  traced  and  Identified,  tbe  cestui  que 
trust  is  to  be  treated  as  a  simple  creditor, 
and  not  entitled  to  an  equitable  preference 
in  tbe  distribution  of  the  assets  of  the  es- 
tate. The  view  of  the  plaintiff  in  error  is 
not  without  support,  and  many  of  tbe 
older  cases,  while  holding  that  a  trust  fund 
wrongfully  converted  Into  another  species 
of  property, of  whatever  form,  will  be  held 
liable  to  the  rights  of  the  beneficial  owner 
In  its  new  form  if  its  identity  can  possibly 
be  traced,  still  adopt  the  old  doctrine  stat- 
ed by  Judge  Story  as  follows:  "The  right 
to  follow  a  t^ust  fund  ceases  when  the 
means  of  ascertainment  fail,  which,  of 
course,  is  tbe  case  when  tbe  subject-matter 


is  turned  into  money,  and  mixed  and  con« 
founded  in  a  general  mass  of  property  of 
tbe  same  description."  Story,  Eq.  Jur.  I 
1250.  The  modern  doctrine  of  equity,  and 
the  one  more  in  consonance  with  Justice, 
is  that  the  confusion  of  trust  property  so 
wrongfully  con  verted  does  not  destroy  tbe 
equity  entirely,  but  that,  when  tbe  funds 
are  traced  into  the  assets  of  tbe  unfaithful 
trustee  or  one  who  has  knowledge  of  the 
character  of  the  funds,  they  become  a 
charge  upon  the  entire  assets  witb  which 
they  are  mingled.  This  principle  wasfully 
recognized. and  the  question  in  tbe  present 
case  was  substantially  decided,  in  Peak  v. 
Elllcott,  80  Kan.  156.  1  Pac.  Rep.  490.  In 
that  case  it  was  said :  "  As  the  money  was 
a  trust  fund,  and  never  belonged  to  tbe 
bank,  its  creditors  will  not  be  injured  If  it 
is  turn  sd  over  by  the  assignee  to  its  own- 
er. Even  if  tbe  trust  fund  has  been  mixed 
with  other  funds  of  the  bank,  this  cannot 
prevent  tbe  plaintiff  from  following  and 
reclaiming  the  fund;  because,  if  a  trust 
fund  Is  mixed  with  other  funds,  the  person 
equitably  entitled  thereto  may  follow  It, 
and  has  a  charge  on  the  whole  fund  for 
the  amonnt  due."  It  would  seem  to  be 
immaterial  whether  tbe  property  with 
which  tbe  trust  funds  were  mingled  was 
moneys,  or  whether  it  was  bills,  notes,  se- 
curities, lands,  or  other  assets.  Tbe  bank 
which  assigned  in  this  case  appears  to 
have  been  engaged  in  a  general  business, 
and  its  assets  consisted  of  moneys,  securi- 
ties, and  lands;  and,  as  tbe  estate  was 
augmented  by  the  conversion  of  the  trust 
funds,  no  reason  is  seen  under  the  equita- 
ble principle  which  has  been  mentioned 
why  they  should  not  become  a  charge  up- 
on the  entire  estate.  In  McLeod  v.  Evans, 
66  Wis.  410,  28  N.  W.  Rep.  173,  214,  an  un- 
faithful trustee  made  an  assignment,  and 
among  tbe  assets  there  was  a  small 
amount  of  cash,  and  it  was  not  shown 
that  it  was  a  part  of  tbe  proceeds  of  tbe 
draft  or  trust  fund.  The  question  was 
whether  the  owner  of  the  trust  fund  stood 
upon  the  same  ground  as  the  general 
creditors  of  tbe  trustee,  or  whether  be  had 
a  paramount  right  to  be  first  paid  out  or 
tbe  assets  of  the  estate.  It  wan  found 
that  the  proceeds  of  the  trust  property 
were  used  by  the  trustee  either  to  pay  off 
bis  debts  or  to  increase  his  assets,  and  it 
was  held  to  be  unnecessary  to  trace  tbe 
trust  fund  into  any  specific  property  in 
order  to  enforce  tbe  trust;  and  that,  if  it 
could  be  traced  Into  the  estate  of  the  de- 
faulting fluent  or  trustee,  that  was  suffi- 
cient. It  was  further  decided  that,  wheth- 
er the  trust  funds  were  used  to  increase 
tbe  assets  or  to  pay  off  tbe  debts, in  either 
case  it  would  be  for  the  benefit  of  the  es- 
tate; and,  having  been  so  used,  it  was 
held  that  n  trust  attached  to  the  eutire 
estate  which  came  into  the  hands  of  the 
assignee.  The  court  In  that  case  cites 
Peak  v.  Elllcott,  supra,  and  expressly 
approves  the  doctrine  of  that  case.  In  In- 
dependent DIst.  v.  King.  80  Iowa,  497.  45 
N.  W.  Rep.  90S,  the  treusurer  of  a  school 
district,  as  In  this  case,  wrongfully  depos- 
ited tbe  funds  of  tbe  district  In  a  bank 
which  knew  the  character  of  the  funds. 
Subsequently  the  bank  failed,  and  made 
an  assignment  for  tbe  benelt  of  its  credit- 
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ore.  It  was  there  insisted  that,  as  none 
of  the  identical  money  deposited  went  into 
the  possession  of  the  assignee,  no  trust 
conld  be  enforced  against  the  estate  of  the 
assignor  to  the  prejudice  of  other  general 
creditors.  Speaking  of  the  bankers,  the 
court  said  that  they  "  were  fully  advised  as 
to  the  material  facts,  and  therefore  could 
acquire  no  title  to  the  deposit  adverse 
to  the  plaintiff.  As  to  them,  the  money 
deposited  constituted  a  trust  fund,  which 
they  bad  no  right  to  convert  to  their  own 
use;  and  the  fact  that  they  mingled  it 
with  other  money,  so  that  the  Identity  of 
that  deposited  was  lost,  would  not  de- 
stroy the  trust  character  of  the  deposits, 
nor  prevent  the  enforcement  of  the  trust 
against  property  to  which  they  had  con- 
tributed. To  hold  otherwise  would  be  to 
ratify  a  willful  violation  of  law,  at  the  ex- 
pense of  an  innocent  party,  and  thus  per- 
petrate a  wrong.  The  defendant  [who 
was  the  assignee]  acquired  no  property 
rights,  as  against  plaintiff,  which  the  Cad- 
wells  [the  bankers]  could  not  have  en- 
forced, and  he  had  no  special  interest 
which  requires  protection.  The  same  is 
true  of  the  general  creditors.  They  are 
entitled  to  only  so  much  of  the  estate  of 
the  Insolvents  as  remains  after  liens  para- 
mount to  their  claims  and  other  preferred 
charges  are  satisfied."  In  Plow  Co.  v. 
Lamp,  80  Iowa,  722,  45  N.  W.  Rep.  1049, 
the  supreme  court  of  Iowa  considered  the 
same  question  in  a  case  where  the  trust 
funds  had  been  used,  as  In  the  present  case, 
by  the  trustee  for  the  payment  of  debts. 
The  trustee  having  become  insolvent,  and 
made  an  assignment,  the  assignee  con- 
tended that  the  estate  in  his  hands  was 
not  chargeable  with  the  trust  funds,  but 
that  the  owner  of  the  funds  should  be 
placed  on  an  equal  footing  with  general 
creditors,  and  only  receive  a  pro  rata  pay- 
ment out  of  the  estate.  The  court  said: 
"The  money  was  used  by  the  Globe  Com- 
pany in  its  business,  and  in  payment  of  itH 
debts.  It  became  liable  to  the  plaintiff  tore- 
place  the  trust  funds  with  other  money  in 
its  possession  or  with  money  realized  out  of 
other  property.  Of  course  the  Globe  Com- 
pany and  its  stockholders  can  urge  no 
equity  nor  reason  against  the  enforcement 
of  these  rules.  Can  its  creditors?  We 
think  not,  for  these  reasons:  The  money 
was  wrongfully  mingled,  as  It  were,  with 
the  assets  of  the  company.  The  money 
did  not  belong  to  the  Globe  Company. 
The  creditors,  if  permitted  to  enforce  their 
claims  as  against  the  trust,  would  secure 
the  payment  of  their  claims  out  of  trust 
moneys.  If  they  are  not  permitted  to  do 
this,  they  are  simply  denied  the  remedy  of 
enforcing  their  claims  against  property 
acquired  by  the  use  of  trnst  money.  They 
are  deprived  of  no  right,  for  the  property 
acquired  by  the  trust  money  became  sub- 
ject to  the  trust,  and  therefore  could  not 
have  been  subject  to  the  claims. "  In  Har- 
rison v.  Smith,  83  Mo.  210,  where  trust 
money  was  wrongfully  mingled  with  the 
funds  of  a  bank  which  became  insolvent, 
and  subsequently  made  an  assignment,  it 
was  held  that,  although  the  trust  money 
was  not  clearly  traceable  to  any  particu- 
lar asset  of  the  bank,  the  fact  that  it  went 
into  and  swelled  the  volume  of  its  assets, 


gave  the  beneficial  owner  an  equitable 
right  to  have  bis  demand  first  paid  out  of 
the  assets  of  the  estate,  and  before  distri- 
bution was  made  to  the  general  creditors. 
The  same  court,  in  a  later  case,  held  that, 
while  it  might  "be  Impossible  to  follow 
the  fund  in  its  diverted  uses,  it  i*  always 
possible  to  make  it  a  charge  upon  the  es- 
tate or  assets  to  the  increase  or  benefit  of 
which  it  has  been  appropriated.  The  gen- 
eral assets  of  the  bank  having  received  the 
benefit  of  the  unlawful  conversion,  there 
is  nothing  inequitable  in  charging  them 
with  the  amount  of  the  converted  fund, 
as  a  preferred  demand. "  Stoller  v.  Coatee, 
88  Mo.  514.  This  principle  of  equity  was 
approved  by  the  supreme  court  of  the 
United  States  in  National  Bank  v.  Insur- 
ance Co.,  104  U.  S.  54,  where  it  was  held 
that,  "if  a  man  mixes  trust  funds  with  his, 
the  whole  will  be  treated  as  trust  proper- 
ty, except  so  far  as  he  may  be  able  to  dis- 
tinguish wbatis  bis.  This  doctrine  applies 
in  every  case  of  a  trust  relation,  and  as 
well  to  moneys  deposited  in  bank,  and  to 
the  debt  thereby  created,  as  to  every  other 
description  of  property."  See,  also, 
Knatchbull  v.  Hallett,  13  Ch.  Div.  696; 
People  v.  Bank,  96  N.  Y.  32:  Bank  v.  Hum- 
mel, 14  Colo.  259,  23  Pac.  Rep.  986;  Smith 
v.  Combs,  (N.  J.Ch.)24  Atl.  Rep.  9;  San 
Diego  Co.  v.  California  Nat.  Bank,  52  Fed. 
Rep.  59.  These  authorities  are  in  line 
with  Peak  v.  El licott,  supra,  and  fully  sus- 
tain the  ruling  of  the  district  court  in  this 
case,  making  the  trust  fund  a  charge  on 
the  assets  in  the  hands  of  the  assignee. 

The  court  below  held  that  the  fact  that 
the  board  of  education  sought  and  ob- 
tained some  security  from  H.  G.  Higin- 
botham.  who  bad  been  the  treasurer  of  the 
board,  for  the  payment  of  the  money 
which  he  had  misappropriated,  did  not 
prevent  the  board  from  following  and  re- 
covering the  trust  fund.  In  this  we  aee  no 
error.  As  treasurer  of  the  board,  he  was 
personally  liable  for  the  wrongful  conver- 
sion of  the  money  Intrusted  to  him.  The 
collateral  security  for  the  payment  of  the 
money  was  taken  soon  after  the  assign- 
ment was  made,  and  before  it  was  known 
whether  the  trust  money  could  be  re- 
claimed ;  and  probably  It  was  not  then 
known  whether  there  weresufficisnt assets 
against  which  the  trust  might  be  enforced. 
The  taking  of  collateral  security  for  the 
whole  of  the  trust  fund  which  the  board 
was  seeking  to  find,  or  for  that  part  which 
they  might  ultimately  fail  to  recover,  does 
not  appear  to  us  to  be  inconsistent  with 
the  remedy  sought  in  this  action,  and 
should  not  prevent  it  from  insisting  upon 
its  equitable  lien  against  the  assets  of  the 
estate.  The  rights  of  no  creditor  of  the 
bank  have  been  prejudiced  by  the  taking 
of  the  security,  and  it  does  not  appear 
that  any  proceeding  to  enforce  the  same 
haw  been  begun. 

Another  point  made  by  plaintiff  in  error 
is  that  the  board,  having  failed  to  present 
its  claim  to  the  assignee  for  special  allow- 
ance, Is  precluded  from  availing  itself  of  its 
equitable  lien  against  the  assets  of  the  es- 
tate. This  contention  is  based  on  the  pro- 
visions of  section  21  of  the  assignment  act. 
It  provides  that  the  assignee  shall  give 
certain  notice  to  the  creditors  of  the  es- 
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tate  of  tbe  time  for  the  presentation  and 
allowance  ol  demands;  and,  further,  that 
all  creditors  who,  after  being  notified,  fail 
to  attend  and  present  tbe  nature  and 
amount  of  tbeir  demands,  shall  be  preclud- 
ed from  any  benefit  in  tbe  estate.  This 
point  cannot  be  sustained.  Under  tbe 
view  wbicb  we  have  taken,  the  board  of 
education  can  hardly  be  regarded  as  a 
"creditor,"  within  the  meaning  of  the 
statute.  The  funds  sought  to  be  recovered 
were  never  the  property  of  the  bank.  Tbe 
title  and  beneficiary  interest  in  the  same 
remained  in  the  board  of  education,  so 
that  the  relation  of  debtor  and  creditor 
never  in  fact  existed  between  the  bank  and 
the  board.  Bank  v.  Hummel,  supra. 
But,  even  if  the  board  was  to  be  treated 
as  a  creditor  under  this  statute,  (which 
we  need  not  decide  now,)  it  is  not  con- 
cluded by  its  failure  to  present  a  claim  for 
tbe  trust  money  to  the  assignee.  No  writ- 
ten notice,  as  required  by  section  21,  was 
given  .to  tbe  board  of  education  or  any 
officer  or  member  thereof  of  the  time  when 
claims  would  be  heard  and  allowed  by  the 
assignee.  A  notice  was  sent  to  H.  G.  Dig- 
iubotbam,but  at  that  time  he  was  not  tbe 
treasurer  of  tbe  board.  If  tbe  board  of 
education  is  to  be  regarded  as  an  ordinary 
creditor,  It  should  have  been  notified; 
and,  as  tbe  notice  was  not  given,  there 
can  be  no  claim  that  it  is  estopped  to 
avail  Itself  of  tbe  remedy  which  li  is  now 
seeking.  Tbe  Judgment  of  the  district 
court  will  be  affirmed.  All  the  justices 
concurring. 


(51  Kan.  70) 

CITY  OF  WINFIBLD  v.  WINFIBLD  WA- 
TER CO. 

(Bupreme  Court  of  Kansas.    March  11,  1883.) 

Mchioipaij  Oobpobatiobb— Contract*  with  Wi- 
cam  Companies — Knjorcbmhnt — Cancellation. 


1.  The  city  of  Winfleld  entered  Into  a  con- 
tract with  the  Winfleld  Water  Company  for 
the  construction  of  a  system  of  waterworks, 
and  supplying  the  city  and  its  citizens  with 
"well-settled  and  wholesome  water."  The  city 
contracted  for  certain  rates  for  the  use  of  hy- 
drants in  the  extinguishment  of  fire,  flushing 
of  gutters,  eta  The  company  agreed  to  fur- 
nish water  to  the  city  free  at  certain  public 
places,  and  to  furnish  it  to  the  citizens  of  the 
city  at  certain  rates.  Hdd,  that  it  is  not  only 
the  right  of  the  city  authorities,  under  the  con- 
tract between  said  parties,  but  it  is  their  duty, 
to  enforce  the  terms  of  the  contract  as  to  the 
quality  of  the  water  supplied;  not  only  to  the 
city  for  public  purposes,  but  also  to  private  dt- 
isens  for  private  uses. 

2.  This  action  was  brought  by  the  city  to 
obtain  a  cancellation  of  the  contract  between 
the  city  and  the  water  company.  It  is  not 
shown  that  any  notice  or  demand  was  ever 
served  by  the  city  authorities  on  the  defendant 
requiring  it  to  so  perfect  its  system  as  to  be 
able  to  furnish  a  supply  of  well-settled  and 
wholesome  water,  as  provided  by  the  contract, 
within  a  reasonable  time,  or  informing  it  of  any 
purpose  on  the  part  of  the  city  to  annul  the 
contract.  Hdd,  that  before  a  court  of  equity 
will  cancel  such  contract  after  the  construction 
and  use  for  a  long  period  of  time  of  a  system 
of  waterworks,  it  must  appear  that  the  defend- 
ant has  been  fairly  notified  of  the  defects  in 
the  system,  and  the  demands  of  the  city  for 
the  Improvement  thereof,  and  a  reasonable  time 


must  have  been  given  the  waterworks 
to  comply  with  its  contract. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Cowley  comn- 
ty ;  M.  Q.  Troup,  Judge. 

Action  by  the  city  of  Winfleld  against 
tbe  Winfleld  Water  Company  to  cancel  a 
contract  for  supplying  the  city  with  wa- 
ter. A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiff  brings  error.  Af- 
firmed. 

McDermott  ft  Johnson,  for  plaintiff  in 
error.  Eaton,  Pollock  ft  Love,  for  defend- 
ant in  error. 

ALLEN,  J.  This  was  an  action  brough  t 
by  tbe  plaintiff  in  error  in  the  district 
court  of  Cowley  county,  to  obtain  a  can- 
cellation of  its  contract  with  the  water 
company  for  supplying  tbe  city  and  its  in- 
habitants with  water.  Tbe  material  aver- 
ments of  tbe  petition,  so  far  as  they  are 
necessary  for  consideration  in  this  case, 
are.  In  substance,  as  follows:  That  the 
plaintiff  is  a  city  of  the  second  class;  that 
the  defendant  is  a  corporation  organised 
under  the  laws  of  Kansas;  that  on  tbe 
17th  day  of  January,  1888,  an  ordinance 
was  duly  passed  by  tbe  mayor  and  coun- 
cil of  said  city,  en  titled  "An  ordinance  con 
tracting  for  and  providing  for  a  system  of 
waterworks  for  the  city  of  Winfleld,  Cow- 
ley county,  Kansas,  for  domestic,  sanitary, 
and  other  purposes,  and  regulating  the 
rates  thereof."  In  said  ordinance  it  was 
provided  that  the  ordinance  should  be  a 
contract  between  the  city  of  Winfleld  and 
certain  persons  therein  named,  and  their 
assigns,  provided  such  persons  or  their  as- 
signs should  file  with  tbe  city  clerk  of  said 
city  of  Winfleld,  in  writing,  tbeir  accept- 
ance of  such  ordinance  within  10  days  after 
the  taking  effect  thereof;  commence  work 
within  80  days  after  filing  said  acceptance; 
furnish  Are  protection  for  Main  street,  tbe 
courthouse,  and  public  schoolhouse  with- 
in six  months  thereafter;  and  have  the 
works  completed  and  tested  within  six 
months,  unless  prevented  by  legal  proceed- 
ings, or  other  unavoidable  circumstances. 
The  petition  alleges  that  within  10  days 
after  the  taking  effect  of  said  ordinance 
the  parties  named  therein  filed  with  the 
city  clerk  their  acceptance  in  writing  of 
tbe  terms,  provisions,  etc.,  of  said  ordi- 
nance; that  afterwards  they  filed  with 
said  clerk  a  notice  of  their  assignment  of 
said  ordinance  and  contract  to  the  defend- 
ant, and  that  the  defendant  at  the  same 
time,  by  its  proper  officers,  filed  Its  accept- 
ance In  writing  of  the  terms  and  provi- 
sions of  said  ordinance.  A  copy  of  the  or- 
dinance is  attached  to  tbe  petition.  We 
quote  tbe  sections  thereof  which  are  neces- 
sary for  a  proper  understanding  of  the 
case: 

"  Section  1.  That  the  right  of  way  along 
tbe  streets  and  alleys,  and  tbe  privilege  to 
construct, operate,  and  maintain  a  system 
of  waterworks  within  the  corporate  lim- 
its of  the  city  of  Winfleld,  for  supplying 
the  city  and  citizens  with  water  for  do- 
mestic, sanitary,  and  other  purposes,  as 
well  as  for  the  better  protection  of  the  city 
against  disaster  from  fires,  be  and  is  here- 
by granted  to  Frank  Barclay,  J.  L.  Horn- 
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Ing,  J.  Wade  McDonald,  W.  C.  Robinson, 
J.  B.  Lynn,  W.  P.  Hackney,  and  M.  L. 
Robinson,  of  the  city  of  Winfleld,  Cowley 
county,  Kansas,  their  successors  and  as- 
signs, for  the  terra  of  ninety-nine  (90) 
years  from  the  passage  of  this  ordinance. 
"Sec.  5.  That  In  consideration  of  the  bene- 
fit that  will  accrue  to  the  city  of  Winfleld 
by  the  construction  of  such  a  system  of 
waterworks  as  contemplated  herein,  the 
city  agrees  to  rent,  and  does  hereby  rent, 
from  the  said  Frank  Barclay,  .1.  L.  Horn- 
ing, J.  Wade  McDonald,  W.  C.  Robinson, 
J.  B.  Lynn,  W.  P.  Hackney,  and  M.  L. 
Robin  son ,  a  nd  their  s  uccesso  rs  a  n  d  a  sslgns , 
for  and  daring  the  terra  of  twenty-one 
(21)  years,  forty  (40)  double  discharge 
hydrants  at  an  annual  rental  of  three 
thousand  dollars  per  annum,  payable 
semiannually  in  equal  installments  on  the 
15th  day  of  January  and  July  of  each  and 
every  year,  with  legal  rate  of  interest  aft- 
er maturity;  said  hydrants  to  be  located 
at  such  places  as  the  mayor  and  city  coun- 
cil may  determine;  and,  if  more  hydrants 
than  forty  (40}  are  required  on  the  first 
five  (5)  miles  and  twelve  hundred  and  sev- 
enty (lj27U)feet  of  mains,  as  provided  here- 
in, the  city  Bhall  pay  the  said  Frank  Bar- 
clay, J.  L.  Horning,  J.  Wade  McDonald,  W. 
C.  Robinson,  J.  B.  Lynn,  W.  P.  Hackney, 
and  M.  L.  Robinson,  their  successors  and 
assigns,  the  cost  of  erecting  such  additional 
hydrants  on  the  original  plant  of  mains  as 
above,  but  shall  pay  no  rent  therefor,  but 
Hhall  pay  to  the  said  Frank  Barclay,  J.  L. 
Horning,  J.  Wade  McDonald,  W.  (J.  Rob- 
inson, J.  B.  Lynn,  W.  P.  Hackney,  and  M. 
L.  Robinson,  their  successors  or  assigns, 
from  time  to  time,  any  actual  or  necessary 
cost  of  repairs  to  such  extra  hydrants, 
but  the  penalties  hereinafter  stated  shall 
not  apply  to  these  extra  hydrants."  "Sec. 
7.  All  public  hydrants  shall  be  used  ex- 
clusively for  the  extinguishment  of  fires, 
necessary  drill  and  practice  of  bose  com- 
panies, and  the  flushing  and  washing  of 
the  city  Hewers  and  gutters,  but  in  all  such 
washing  and  flushings  there  shall  not  be 
more  than  two  hydrants  used  at  any  one 
time,  nor  more  frequently  than  twice  in 
any  one  week,  nor  longer  than  two  hours 
at  any  one  time,  nor  discharge  through 
an  orifice  greater  than  one  and  one  half 
inch  in  diameter."  "Sec.  13.  This  ordi- 
nance shall  be  a  contract  by  and  between 
the  city  of  Winfleld,  in  the  county  of  Cow- 
ley, state  of  Kansas,  and  the  said  Frank 
Barclay,  J.  L.  Horning,  J.  Wade  McDon- 
ald, W.  0.  Robluson,  J.  B.  Lynn,  W.  P. 
Hackney,  and  M.  L.  Robinson,  and  their 
assigns,  and  shall  be  binding  upon  all  par- 
ties with  equal  force  and  effect:  provided, 
the  said  Frank  Barclay,  J.  L.  Horning,  J. 
Wade  McDonald,  W.  C.  Robinson.  J.  B. 
Lynn,  W.  P.  Hackney,  and  M.  L.  Robin- 
son, or  their  assigns,  shall  file  with  the 
city  clerk  of  the  said  city  of  Winfleld,  in 
writing,  their  acceptance  of  this  contract 
and  ordinance  within  ten  days  after  it 
takes  effect,  and  commence  work  within 
thirty  days  after  filing  said  acceptance, 
and  furnish  fire  protection  for  Main  street, 
the  courthouse,  and  the  public  schoolhouse 
within  six  mouths  thereafter,  and  have 
the  works  completed  and  tested  within  six 
months  thereafter,  unless  prevented  by 


legal  proceedings  or  other  unavoidable  cir- 
cumstances. Sec.  14.  The  city  council 
shall  pass  all  necessary  ordinances,  with 
penalties,  for  the  protection  of  said  works 
and  the  property  thereunto  appertaining, 
when  requested  to  do  so  in  writing.  And 
the  said  city  of  Winfleld  hereby  expressly 
agrees,  as  a  part  of  this  franchise  and  con- 
tract, that  It  will,  upon  the  request  In 
writing  of  the  said  Frank  Barclay,  J.  L. 
Homing,  J.  Wade  McDonald,  W.  C.  Rob- 
inson, J.  B.  Lynn,  W.  P.  Hackney,  and  M. 
L.  Robinson,  or  their  assigns,  proceed 
without  delay  to  exercise  its  rights  of  emi- 
nent domain  In  the  matter  of  the  condem- 
nation of  any  lots,  parcels,  or  pieces  of 
ground,  or  of  water,  or  of  any  water  priv- 
ileges that  may  be  necessary  to  the  proper 
and  convenient  construction  and  mainte- 
nance of  the  system  of  waterworks  in  this 
ordinance  contemplated  and  provided  for: 
provided,  that  the  said  Frank  Barclay, 
J.  L.  Horning,  J.  Wade  McDonald,  W.  C. 
Robinson,  J.  B.  Lynn,  W.  P.  Hackney, 
and  M.  L.  Robinson,  or  their  assigns, shall 
pay  all  costs  and  expenses  incident  to  such 
condemnation  proceedings,  Including  the 
cost  of  all  property  so  condemned :  and 
provided,  further,  that  the  right  to  the 
Ires  and  exclusive  use  and  enjoyment  of 
all  the  property  so  condemned  shall  vest 
and  remain  in  the  said  Frank  Barclay,  J. 
L.  Horning,  J.  Wade  McDonald,  J.  B. 
Lynn,  W.  P.  Hackney,  and  M.  L.  Robin- 
son, and  their  assigns,  so  long  as  this  fran- 
chise and  contract  shall  be  and  remain  in 
force  and  effect."  "Sec.  17.  That  the  fol- 
lowing maximum  rates  shall  be  annual, 
and  become  part  of  this  franchise:  [Here 
follows  list  of  rates  to  be  charged  private 
consumers  of  water.  Within  this  list  of 
rates  occur:  "Churches  free,"  "city  offi- 
ces free,"  "schools  free,"  "two  public 
drinking  and  watering  fountains,  to  be 
erected  by  the  city,  free. "]  Thesaid  Frank 
Barclay,  J.  L.  Horning,  J.  Wade  McDon- 
ald, W.  C.  Robinson,  J.  B.  Lynn,  W.  P. 
Hackney,  and  M.  L.  Robinson,  and  their 
successors  and  assigns,  agree  to  keep  said 
works  always  In  operation,  and  supply  In 
ample  quantity  the  city  and  inhabitants 
thereof  with  well-settled  and  wholesome 
water.  Sec.  18.  That  the  said  Frank  Bar- 
clay, J.  Wade  McDonald.  W.  U.  Robinson, 
J.  B.  Lynn,  W.  P.  Hackney,  and  M.  L. 
Robinson,  or  their  assigns,  shall  submit 
to  the  city  council  for  their  approval  all 
rates  not  provided  for  in  this  ordinance, 
and  shall  have  the  right  to  make  all  the 
needful  rules,  regulations,  and  provisions 
for  the  protection  of  said  waterworks  and 
their  operation,  for  tapping  of  mains  prop- 
er size  of  service  pipe,  and  for  shutting  off 
water  for  nonpayment  of  water  rent  by 
private  consumers,  or  for  nndue  waste 
or  any  wrongful  use  of  water  by  private 
consumers;  and  tbey  shall  have  the  right 
to  regulate  the  plumbing  and  service-pipe 
charges  except  in  houses  and  buildings, 
but  such  charges,  together  with  charges 
for  fixtures,  valves,  hydrants,  and  other 
appliances  shall  not  exceed  the  customary 
charges  for  same  class  of  material  and 
labor  in  other  places.  Sec.  10.  That  the 
said  Frank  Barclay,  J.  L.  Horning,  J. 
Wade  McDonald,  W.  C.  Robinson,  J.  B. 
Lynn,  W.  P.  Hackney,  and  M.  L.  Robin 
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son,  and  their  assigns,  shall  be  required, 
under  the  provisions  of  this  ordinance, 
to  do  the  business  pertaining  to  said  wa- 
terworks within  the  corporate  limits  of 
the  said  city  ot  Wlnfleld. " 

The  petition  farther  alleges  that  the  city 
has  in  all  respects  fully  discharged  and 
performed  all  the  obligations  resting  on 
it  by  the  terms  of  its  contract,  and  then 
avers  as  follows:  'Eleventh.  The  plain- 
tiff further  avers  that  said  defendant,  the 
Wlnfleld  Water  Company,  has  persistently 
failed,  neglected,  and  refused  to  supply  in 
ample  quantity  said  city  and  the  inhabit- 
ants thereof  with  well-settled  and  whole- 
some water,  but  has  persistently,  wrong- 
fully, and  in  violation  of  the  intent,  provi- 
sions, conditions,  and  agreements  of  said 
ordinance  and  contract,  and  against  the 
express  requirements  thereof,  furnished 
said  city  and  the  inhabitants  thereof  with 
unsettled  and  unwholesome  water;  that 
the  water  now  being  furnished  by  said  de- 
fendant, and  which  has  been  so  furnished 
for  a  continuous  long  period  of  time  is 
not,  and  has  not  ever  been,  settled  or 
wholesome,  and  is  and  has  been  at  all 
times  unfit  for  domestic  use  or  sanitary 
purposes;  and  said  defendant  has  ever 
failed  and  neglected  to  furnish  and  pro- 
vide said  city  and  the  inhabitant!*  thereof 
with  well-nettled  and  wholesome  water. 
Twelfth.  That  said  defendant  has  also 
failed  and  refused,  in  violation  of  the  ex- 
press terms  of  said  contract  and  ordi- 
nance, to  provide  and  furnish  the  inhab- 
itants of  the  said  city  of  Wlnfleld  water 
for  domestic  and  private  consumption  at 
the  rate  and  In  the  manner  intended  and 
contemplated  by  the  terms  and  provisions 
of  said  ordinance  and  contract;  and  said 
defendant,  in  utter  disregard  of  the  pro- 
visions and  requirements  thereof,  and  in 
violation  of  said  terms  and  provisions, 
wrongfully  and  without  any  authority 
therefor  imposed  upon  and  required,  and 
Is  now  imposing  upon  and  requiring,  pri- 
vate consumers  of  water  to  pay  exorbi- 
tant and  unauthorized  rates  and  prices 
for  uses  desired ;  and  said  defendant  has 
wrongfully  and  exorbitantly  Imposed  and 
attempted  to  impose  upon  private  con- 
sumers of  water,  rates  anO  charges  for 
domestic  and  private  use  and  usee  of 
water  other  and  different  from  the  water 
rates  and  prices  fixed  and  established  by 
said  contract,  and  has,  without  the  con- 
sent and  approval  of  the  city  council  of 
said  city,  fixed  and  imposed  extravagant 
and  exorbitant  rates  and  prices  for  water 
service,  uses,  and  privileges  not  provided 
In  said  contract:  and  has  by  unjust,  un- 
authorized, and  arbitrary  rules  and  regu- 
lations, imposed  and  enacted  by  said  de- 
fendant and  its  agents  for  such  purpose, 
refused,  and  persisted  therein,  to  furnish 
and  provide  inhabitants  of  said  city  with 
water  for  private  and  domestic  use  or  uses, 
without  paying  for  uses  not  demanded  or 
needed,  thereby  unjustly  and  wrongfully 
depriving  citizens  from  enjoying  the  bene- 
fits and  privileges  of  a  system  of  water- 
works as  contemplated  and  intended  by 
said  contract;  and  said  defendant  refused 
and  does  refuse  to  fnrnish  and  provide 
the  Inhabitants  of  said  city  with  water 
lor  domestic  and  private  use  or  uses  at 


the  rate  and  rates  provided  In  said  ordi- 
nance. Thirteenth.  Plaintiff  further  says 
that  said  defendant  for  two  years  last 
past  has  failed  and  neglected,  and  now 
fails  and  neglects,  to  transact  the  business 
pertaining  to  said  waterworks  within 
the  corporate  limits  of  said  city  of  Win- 
field,  as  provided  and  contemplated  In  said 
ordinance;  that  'during  said  time  it  has 
failed  to  have  a  meeting  of  its  board  of 
directors  in  said  city  or  in  the  state  of 
Kansas,  and  has  only  been  represented  in 
said  city  by  an  agent  inexperienced  in  the 
business  pertaining  to  said  waterworks, 
and  Incapable,  for  want  of  authority  from 
said  defendant  in  that  respect,  to  manage 
and  conduct  the  affairs  of  said  water- 
works in  said  city,  and  on  account  there- 
of said  city  and  inhabitants  have  been 
prevented  from  making  complaints  or 
in  any  other  way  adjusting  or  settling 
any  difficulties  arising  between  said  de- 
fendant and  said  plaintiff  or  the  Inhabit- 
ants of  said  plaintiff.  Fourteenth.  That 
because  of  the  wrongs  and  transgres- 
sions hereinbefore  stated  and  alleged  the 
defendant  has  violated,  and  is  persistent- 
ly violating,  such  contract  and  ordinance, 
and  on  account  thereof  said  waterworks 
is  of  no  practicable  benefit  to  said  city  of 
Wlnfleld  and  the  Inhabitants  thereof ;  that 
said  city  and  the  taxpayers  therein,  as  a 
matter  of  justice  and  equity,  should  be 
relieved  and  absolved  from  further  re- 
sponsibility or  liability  under  or  by  rea- 
son of  said  contract  and  ordinance,  and 
the  game  should  be  canceled  and  annulled, 
and  the  franchises,  rights,  and  privileges 
therein  granted  to  said  defendant  should 
be  forfeited,  canceled,  annulled,  and  set 
aside,  and  the  city  of  Wlnfleld  should  be 
relieved  from  the  payment  of  any  hydrant 
rental  claimed  or  to  be  claimed  by  or  to 
said  defendant  under  or  by  virtue  of  said 
contract  and  ordinance." 

The  petition  concludes  with  a  prayer 
for  the  cancellation  of  the  contract  and 
of  the  privileges  and  franchises  of  the  de- 
fendant. There  is  no  averment  In  the  pe- 
tition either  that  the  ordinance  has  been 
repealed  or  that  notice  has  been  given  to 
the  defendant  that  the  contract  between 
it  and  the  city  would  be  canceled  or  tieat- 
ed  as  annulled,  unless  the  defendant 
should  so  Improve  Its  works  as  to  be  able 
to  supply  the  city  with  such  water  as  the 
ordinance  requires,  and  cease  its  violation 
thereof  in  other  respects. 

This  case  Is  submitted  to  us  with  a 
case  brought  by  the  water  company 
against  the  city  for  the  recovery  of  hy- 
drant rentals.  Both  cases  have  been  ar- 
gued together,  and  It  seems  to  be  the  de- 
sire of  both  parties  to  have  their  rights 
growing  out  of  the  contract  between  the 
city  and  the  water  company  fully  deter- 
mined by  the  court  in  these  cases.  While 
the  cases  are  not  consolidated,  we  are  en- 
abled to  gain  a  more  clear  understanding 
of  this  case  In  which  the  court  sustained 
a  general  demurrer  to  the  petition  from 
the  record  In  the  other  case,  which  was 
tried  before  the  court  and  a  jury,  and  the 
whole  subject  of  the  controversies  between 
the  parties  extensively  Investigated. 

The  main  questions  urged  for  our  con- 
sideration in  this  case  are  (1)  whether  the 
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contract  la  divisible  In  its  character,  and 
(2)  whether  the  city  may  in  its  corporate 
capacity  enforce  the  provisions  of  the  or- 
dinance with  reference  to  the  quality  and 
supply  of  water  for  private  consumers, 
and  the  terms  Imposed  on  them,  as  well 
as  those  which  relate  to  supplying  tbecity 
with  water  for  public  purposes. 

It  is  strongly  contended  by  the  defend- 
ant in  error  that,  inasmuch  as  payment  in 
required  from  the  city  only  for  the  use  of 
hydrants  for  extinguishment  of  fires  and 
other  public  purposes,  the  city  is  only  en- 
titled to  complain  in  case  of  a  failure  to 
supply  water  sufficient  in  quantity  and 
Huitabie  iu  quality  for  the  public  purposes 
of  the  city.  In  order  to  reach  a  correct 
consideration  of  the  several  provisions  of 
the  ordinance,  it  is  necessary  to  take  a 
comprehensive  view  of  all  its  provisions, 
and  to  construe  it  in  the  light  of  the  duty 
that  the  corporate  authorities  of  a  city 
owe  to  the  individuals  residing  within  its 
corporate  limits.  While  the  provision  of 
suitable  appliances,  and  a  necessary  sup- 
ply of  water  for  the  extinguishment  of 
fires,  is  usually  made  by  cities  at  the  pub- 
lic expense,  their  use  Is  mainly  for  the  pres- 
ervation of  the  property  of  individuals. 
There  can  be  no  mutter  of  higher  public 
concern  to  every  city  than  the  supply  of 
pure  and  wholesome  water  for  all  useful 
purposes,  and,  as  population  becomes 
more  and  more  compact,  and  cities  grow, 
the  ability  of  the  individual  member  of 
the  municipal  corporation  to  supply  his 
individual'  wants  in  that  direction  con- 
stantly diminishes,  and  in  all  the  larger 
places  It  becomes  a  matter  of  absolute 
public  necessity  that  the  city  itself  should, 
directly  or  indirectly,  provide  the  supply. 
The  preservation  of  favorable  sanitary 
conditions  is  one  of  the  very  highest  duties 
devolving  on  city  authorities,  and  nothing 
else  so  directly  and  materially  affects  the 
health  of  a  community  as  the  character  of 
its  water  supply.  We  think  the  ordinance 
which  became  a  contract  between  the 
parties  shows  clearly  that  these  consider- 
ations were  in  the  minds  of  the  parties  to 
the  contract  at  the  time  it  was  made. 
Section  1  of  the  ordinance  grants  the 
right  of  way  in  the  streets  and  alleys  to 
construct,  operate,  and  maintain  a  sys- 
tem of  waterworks  for  supplying  the  city 
and  citizens  with  water  for  domestic,  san- 
itary, and  other  purposes,  86  well  as  for 
the  better  protection  of  the  city  against 
disasters  from  fire.  Section  7  provides 
that  public  hydrants  shall  be  used  exclu- 
sively for  the  extinguishment  of  fire,  neces- 
sary drill  and  practice  of  hose  companies, 
and  for  the  necessary  washing  and  flush- 
ing of  sewers  and  gutters.  This  section, 
we  think,  merely  places  limitations  on  the 
consumption  of  water  from  these  hy- 
drants by  the  city.  It  in  no  manner  con- 
flicts with  auy  provision  contained  in  the 
ordinance  with  reference  to  the  quality  of 
water  to  be  furnished.  Section  17  con- 
tains an  agreement  on  the  part  of  the  wa- 
ter company  to  keep  said  works  always 
in  operation,  and  supply  in  ample  quanti- 
ty the  city  and  inhabitants  thereof  with 
well-settled  and  wholesome  water.  This 
section  also  provides  for  furnishing  the 
city  offices,  schools,  and  public  drinking 


and  watering  fountains  free.  These  sup- 
plies are  clearly  public, — they  are  supplies 
to  public  offices,  public  schools,  and  in 
public  places,.for  the  use  of  the  public  gen- 
erally; and,  while  the  rates  mentioned 
are  free,  It  cannot  be  said,  when  all  the 
provisions  of  the  contract  are  construed 
together,  that  the  water  furnished  the  pub- 
lic at  these  places  is  in  auy  sense  a  donation 
or  free  gift  by  the  water  company  to  the 
cityorto  the  public.  It  cannot  be  con  tend- 
ed for  a  moment  that  the  water  company 
Intended  to  furnish  water  at  these  places 
"free,"  irrespective  of  the  obligation  of 
the  city  to  use  the  hydrants  it  contracted 
for,  aud  to  pay  the  rental  provided  for  in 
the  ordinance.  Free  water  at  these  pub- 
lic places  was  unquestionably  one  of  the 
inducements  and  considerations  which  led 
the  city  to  pass  the  ordinance  and  euter 
into  the  contract  with  the  defendant.  It 
may  be  conceded  that  dirty,  foul  water 
will  extinguish  fires  and  flush  gutters,  as 
well  as  pure  and  wholesome  water,  yet 
this  contract  provides  for  nothing  but  a 
supply  of  "  well-settled,  wholesome  wa- 
ter," even  for  the  purposes  for  which  it 
should  be  used  by  the  city  itself.  We 
think  that,  eveu  if  It  could  besnld  that 
this  contract  is  divisible,  and  that  the 
city  can  only  enforce  the  provisions  of  It 
so  far  as  it  relates  to  the  supply  furnished 
the  city  Itself,  still  the  city  has  a  right  to 
insist  ou  that  quality  of  water  which  the 
contract  calls  for.  But  when  we  consider 
that  the  water  consumed  by  the  city 
through  its  fire  hydrants  and  the  water 
consumed  by  the  citizens  for  private  uses 
must  of  necessity  flow  through  the  same 
mains,  be  derived  from  the  same  source, 
be  of  the  same  quality  and  character,  it 
seems  to  us  absurd  to  say  that  the  provi- 
sions made  by  the  city  authorities  for  the 
benefit  of  the  inhabitants  of  the  city  gen- 
erally, and  assented  to  by  the  water  com- 
pany, may  not  be  enforced  by  the  city  in 
behalf  of  the  people,  but  may  be  violated 
by  the  water  company  at  will,  and  that 
they  may  furnish  to  the  city  for  public  pur- 
poses water  of  any  quality  that  will  sub- 
serve those  purposes,  even  though  their 
contract  requires  them  to  furnish  that 
which  is  pure  and  wholesome.  We  not 
only  think  that  the  city  may  enforce  the 
provisions  of  the  contract  in  favor  of  its 
citizens,  but  we  think  it  clearly  the  duty 
of  the  city  to  do  so.  In  the  case  of  Mott 
v.  Manufacturing  Co.,  4R  Kan.  12,  28  Pac. 
Rep.  989,  it  was  held :  "  Where  a  city  con- 
tracts with  a  water  company  to  furnish  a 
supply  of  water  for  use  in  extinguishing 
fires,  such  supply  to  be  paid  for  by  a  levy 
of  taxes  upon  the  taxpayers  of  the  city, 
and  by  the  terms  of  the  city  ordinance, 
which  the  water  company  accepts,  the 
water  company  agrees 'that  It  will  pay 
all  damages  that  may  accrue  to  any  citi- 
zen of  the  city  by  reason  of  a  failure  on  the 
part  of  the  company  to  supply  a  sufficient 
amount  of  water,  or  a  failure  to  supply 
the  same  at  the  proper  time,  or  by  reason 
of  any  negligence  of  the  water  company,* 
there  is  no  such  privity  of  contract  be- 
tween a  citizen  or  resident  and  the  water 
company  as  will  authorize  him  to  main- 
tain an  action  against  it  for  Injury  or  de- 
struction of  his  property  by  tire,  caused 
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hy  the  failure  of  the  water  company  to 
fulfill  Its  contract."  Certainly  no  private 
citizen  has  a  right  to  compel  the  water 
company  to  perform  its  contract  with  the 
city.  We  think  that  not  only  the  right 
exists  in,  but  the  duty  rests  upon,  the  cor- 
porate authorities  of  every  city  to  see 
that  the  supply  of  water  furnished  its  citi- 
zens, whether  through  public  water- 
works, or,  as  in  this  case,  works  con- 
structed by  a  private  corporation .  under 
a  contract  with  the  city,  should  at  all 
times  be  wholesome,  and  free  from  every- 
thing that  would  endanger  the  lives  or  the 
health  of  the  people.  We  conclude,  there- 
fore, so  far  as  this  branch  of  the  contro- 
versy it*  affected,  that  this  contract  is  en- 
tire, and  that'the  city  may  and  should  see 
that  all  Its  provisions  are  substantially 
complied  with. 

Passing  to  the  second  proposition,  we 
are  called  on  to  determine  whether  the  city 
at  the  commeueement  of  this  action  had 
done  all  that  was  required  of  It  in  order 
to  entitle  it  to  come  into  a  court  of  equity 
and  obtain  a  cancellation  of  this  contract, 
and  an  absolute  discharge  from  all  lia- 
bility thereunder.  It  Is  contended  on  the 
part  of  the  defendant  In  error  that  a  re- 
peal* of  the  ordinance  Is  a  necessary  pre- 
requisite to  the  maintenance  of  this  ac- 
tion. In  the  case  of  Farmers'  Loan  & 
Trust  Co.  v.  City  of  Galesburg,  183  0.  S. 
156, 10  Sup.  Ct.  Rep.  816,  cited  by  counsel 
for  the  plaintiff  In  error,  it  appears  that 
the  ordinance  passed  by  the  city  was  re- 
pealed before  suit  was  commenced.  The 
facts  in  that  case  were  materially  different 
from  this.  Prior  to  entering  into  a  con- 
tract with  the  water  company,  the  city  of 
GaJesburg  owned  a  system  of  waterworks. 
The  contract  between  the  city  and  the 
water  company  provided  for  a  sale  of  the 
old  system  to  the  water  company.  The 
water  company  contracted  to  furnish  the 
city  an  ample  supply  of  water,  but  failed 
to  do  so.  After  a  period  of  18  months 
had  elapsed  after  the  completion  of  tho 
works  by  the  water  company,  and  the 
company  had  failed  to  furnish  water  ei- 
ther satisfactory  in  quality  or  sufficient 
in  quantity,  the  city  repealed  the  ordi- 
nance, severed  connection  of  the  old  mains 
with  the  company's  works,  resumed  pos- 
session of  that  portion  of  the  system 
which  had  formerly  belonged  to  the  city, 
and  then  brought  its  bill  in  equity,  ask- 
ing that  all  rights  conferred  by  the  ordi- 
nance and  contract  be  annulled.  Thecase 
was  very  fully  considered  by  the  supreme 
court  of  the  United  States,  and  the  decree 
of  the  circuit  court  annulling  the  contract 
was  sustained.  It  apcared  In  that  case 
that  the  water  company  had  never  fully 
compiled  with  the  contract;  that  it  had 
had  a  full  opportunity  to  do  so;  and  that 
the  city,  after  affording  the  water  compa- 
ny ample  time  and  opportunity,  had 
availed  itself  of  its  right  to  annul  the  con- 
tract. It  will  be  observed  in  thlscasethat 
the  waterworks  were  constructed  In  1888; 
that  this  action  was  commenced  In  Sep- 
tember, 1890,  and  It  fairly  appears  that  the 
waterworks  must  have  been  in  operation, 
whether  satisfactorily  or  not,  during  all 
this  time.  In  the  case  of  Burlington  Wa- 
terworks Co.  v.  City  of   Burlington,  43 


Kan.  725,  23  Pac.  Rep.  1068,  the  city,  in  the 
ordinance  granting  the  franchise  to  the 
water  company,  reserved  the  right  to  de- 
clare it  forfeited  for  any  failure  on  the 
part  of  the  company  to  perform  Its  con- 
tract. No  such  provision  is  contained  in 
the  ordinance  in  this  case.  In  view  of  the 
large  outlay  necessarily  made  by  the  wa- 
ter company,  and  of  the  disastrous  conse- 
quences and  great  pecuniary  loss  that 
would  necessarily  eusue  to  the  company 
by  a  cancellation  of  the  contract,  we 
think  this  case  should  be  determined  in  ac- 
cordance with  sound  equitable  principles, 
and,  while  the  city  has  the  right,  and  also 
rests  under  the  duty,  to  see  that  the  wa- 
ter company  furnishes  such  water  as  is 
required  by  the  terms  of  the  ordinance,  yet 
the  water  company  should  have  fair  no- 
tice of  all  objections  made  by  the  city  to 
the  kind  of  water  furnished,  and  should 
also  be  afforded  a  reasonable  opportunity 
to  remedy  any  defects  either  in  the  plan 
of  constructing  its  system  or  in  its  meth- 
ods of  operating  it.  The  defects  clalrued 
to  exist  in  the  system,  and  the  objec- 
tions urged  by  the  city  against  the  quali- 
ty of  the  water,  are  more  fully  considered 
in  the  other  case. 

We  do  not  think  a  repeal  of  the  ordi- 
nance could  have  the  effect  to  terminate 
the  contract,  because  it  is  seldom  possible 
for  one  party,  by  its  own  action,  to  relieve 
itself  from  liability  under  a  contract  mutu- 
ally entered  Into,  where  no  right  to  do  so 
is  reserved  in  the  contract  Itself.  We 
think,  however,  it  is  essential,  in  order  to 
give  the  city  the  right  to  terminate  the 
contract,  that  it  should  by  some  regular 
action  of  the  city  authorities  directly 
challenge  the  attention  of  the  waterworks 
company  to  any  failure  on  its  part  to  per- 
form its  contract,  and  should  fairly  noti- 
fy the  company  of  the  action  which  the 
city  intends  to  take  in  case  it  persists  In 
violating  its  contract.  There  are  no  aver- 
ments in  the  petition  showing  that  any 
such  notice  has  been  given,  nor  that  any 
resolution  or  ordinunce  has  been  passed 
by  the  council  ou  this  subject.  We  think 
that  the  petition  must  affirmatively  show 
these  facts  before  the  aid  of  a  court  of 
equity  can  be  invoked  to  obtain  the  city's 
release  from  all  obligation  under  the  con- 
tract. 

It  is  alleged  that  the  waterworks  com- 
pany has  violated  its  contract  by  impos- 
ing upon  the  private  consumers  of  water 
rates  other  and  different  from  the  rates 
established  by  the  contract  without  the 
assent  or  approval  of  the  city  council.  It 
would  seem  to  us  that  other  remedies  than 
the  forfeiture  of  the  contract  are  at  the 
command  of  the  city  and  its  citizens, 
which  would  be  adequate  for  the  protec- 
tion of  their  rights  in  that  respect.  We 
hardly  see  how  the  water  company,  by 
any  mere  regulations  of  its  own,  could  Im- 
pose upon  the  citizens  higher  rates  for  the 
use  of  water,  or  more  burdensome  terms, 
than  are  provided  for  In  the  ordinance. 
It  is  charged  in  the  petition  also  that  the 
defendant  has  tailed  to  transact  the  busi- 
ness pertaining  to  said  waterworks  with- 
in the  corporate  limits  of  the  city  of  Win- 
field,  has  failed  to  have  its  directors  meet 
there,  and  has  only  been  represented  in 
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the  city  by  ao  Inexperienced  agent,  and 
that  the  city  and  Its  Inhabitants  have 
been  thereby  prevented  from  making  com- 
plaints and  settling  difficulties  arising 
between  the  parties.  We  do  not  see  that 
this  would  give  the  city  additional  ground 
to  Torreit  the  contract.  The  whole  matter 
depends  on  the  question  whether  the  wa- 
ter company  furnishes  the  quantity  and 
quality  of  water  it  has  agreed  to  fur- 
nish, and  in  the  manner  provided  in  the 
ordinance.  If  it  has,  it  makes  little  differ- 
ence where  its  board  of  directors  meet, 
or  what  title  is  Kiven  to  the  mauaging 
agent  of  the  company.  We  apprehend 
that  any  notice  the  city  did  prepare  to 
serve  on  the  company  could  be  served  on 
the  person  In  charge  of  the  works,  wheth- 
er he  be  merely  a  superintendent  or  the 
preHident  of  the  company,  and  whether 
such  superintendent  or  general  agent  be 
competent  or  incompetent  to  transact 
business  of  the  company.  So  long  as  the 
waterworks  company  continues  to  oper- 
ate Its  system  it  will,  of  coarse,  have  some 
one  managing  its  business  there,  and,  in 
case  it  should  wholly  abandon  the  opera- 
tion of  its  system,  an  entirely  different 
question  would  be  presented.  On  the 
whole  cnse  we"  find  no  error  in  the  ruling 
of  the  district  court  sustaining  the  de- 
murrer, and  its  judgment  will  be  affirmed. 
All  the  justices  concurring. 


(8  Utah,  403) 

DUDLEY  v.  FACER  et  aL 
(Supreme  Court  of  Utah.    March  29,  1893.) 
Rights  to  Costs— Quietino  Titlb  —  Discretion 

OF  CODRT. 

Code,  §  904,  subsec.  5,  provides  that  costs 
shall  be  allowed  to  plaintiff  on  a  judgment  in 
his  favor  in  a  case  involving  a  title  to  land. 
Section  906  provides  that  costs  must  be  al- 
lowed to  defendant  in  a  judgment  in  his  favor 
in  the  actions  mentioned  in  section  1104.  Hdd 
that,  in  an  action  to  quiet  title,  the  district 
court  has  no  discretion  to  refuse  costs  to  the 
winning  party,  though  the  organic  act  of  the  ter- 
ritoy  provides  that  the  district  courts  shall 
have  original  jurisdiction  in  all  cases  at  law  and 
in  equity,  and  though  one  of  the  rules  of  equity 
is  that  the  chancellor  shall  dispose  of  costs  ac- 
cording to  his  discretion. 

Appeal  from  district  court,  Weber  coun- 
ty;  James  A.  Miner,  Justice. 

Action  by  Oliver  H.  Dudley  against 
George  Facer  and  another  and  the  Central 
Pacific  Railroad  Company  to  quiet  title  to 
a  certain  tract  of  land.  There  was  judg- 
ment for  defendants,  without  costs,  and 
they  appeal.   Order  reversed. 

Evans  &  Rogers  and  Jacob  8.  Boreman, 
for  appellants.  Smith  &  Smith,  for  re- 
spondent. 

BLACKBURN,  J.  This  suit  is  brought 
to  quiet  the  title  toa  tract  or  land, and  de- 
fendants Facer  and  Woodland  claim  It, 
and  In  tbe  pleadings  and  evidence  theii 
claims  are  set  out.  Tbe  court  beard  tbe 
case,  and  decided  that  the  defendants 
Facer  and  Woodland  owned  the  land  in 
controversy,  and  dismissed  the  complaint, 
but  did  notgive  the  defendants  costs,  and, 
from  the  order  disallowing  costs,  this  ap- 
peal is  taken.   The  appellants  insist  that 


this  Is  a  suit  In  which  tbe  title  to  land  la 
involved,  and  that  In  such  case  tbe  statute 
of  the  territory  determines  the  question  ot 
costs,  and  no  discretion  is  left  to  the  judge 
to  refuse  costs  to  the  winning  party. '  Sec- 
tion 904  of  tbe  Code  (page  879,  Coin  p. 
Laws)  provides  that  costs  shall  beallowed 
of  course  to  the  plaintiff  on  a  judgment  in 
his  favor  in  each  of  tbe  following  cases; 
and  one  of  tbe  following  cases  is  in  a  case 
where  the  title  to  land  is  iuvolved.  Sub- 
section 5.  Section  906  provides:  "Costa 
must  be  allowed  of  course  to  the  defend- 
ant in  a  judgment  in  bla  favor  in  the  ac- 
tions mentioued  In  section  904,  and  in  ape- 
clul  proceedings. "  The  title  to  real  esta te 
is  clearly  involved  in  this  case.  Therefore, 
If  tbe  statutes  are  binding,  the  court  erred 
In  refusing  costs.  The  question  of  costs  is 
a  rightful  subject  of  legislation;  only  it 
canuot  make  a  law  in  conflict  with  the  or- 
ganic act  of  the  territory.  Hepwo'rtn  v. 
Gardner,  4  Utah.  444. 11  Pac.  Ren.  566. 

But  it  is  claimed  that  because  the  or- 
ganic act  provides  that  the  district  courts 
of  the  territory  shall  have  original  juris- 
diction in  all  cases  at  law  and  in  equity, 
and  because  one  of  the  rules  of  equity  is 
that  the  chancellor  would  dispose  of  costs 
according  to  bis  discretion,  therefore  the 
provisions  of  the  statutes  of  the  territory 
above  cited  are  nugatory.  We  do  not 
think  so.  The  regulation  by  the  terri- 
torial legislature  of  costs  Is  not  such  a  ju- 
risdictional question  as  to  interfere  with 
the  full  exercise  of  the  equity  jurisdiction 
of  the  district  courts.  In  the  case  of  Ely 
v.  Railroad  Co.,  129  0.  S.  291,9  Sup.  Ct. 
Rep.  298,  the  supreme  court  of  the  United 
States  said  that  the  territorial  legislature 
might,  to  some  extent  at  any  rate,  regu- 
late the  jurisdiction  in  equity.  That  suit 
was  brought  by  a  man  out  of  possession 
to  have  his  title  to  real  estate  settled  in  a 
court  of  equity,  claiming  that  he  was  the 
owner,  and  entitled  to  the  possession. 
This  suit  could  not  have  been  brought  in 
the  courts  of  the  United  States  under  their 
equity  jurisdiction,  but  the  court  says  it 
was  rightfully  brought  In  the  district 
court  of  the  territory  of  Arizona,  been  use 
the  statutes  of  that  territory  allow  3d  It 
to  be  done.  We  think,  therefore,  that  tbe 
territorial  legislature  of  Utah  can  regu- 
late the  question  of  costs  in  causes  in  eq- 
uity. Thecausels  reversed  and  remanded, 
with  directions  to  tbe  district  court  to  al- 
low the  defendant  bis  costs. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 


(8  Utah,  40G) 

MARKS  et  ux.  v.  SULLIVAN  et  aL 
(Supreme  Court  of  Utah.    March  29, 1893.) 
Res  Judicata — Questions  Dbtekminbd— Tres- 
pass— Who  Mat  Maintain. 
1.  In  trespass  qnare  clausum  against  S. 
and  others  it  appeared  that  S.  removed  the 
household  goods  of  plaintiff  from  the  premises 
occupied  by  her  at  the  request  of  his  codefend- 
ants,  who  offered  evidence  of  their  title  to  the 
premises.    The  pleadings  of  neither  party  al- 
leged that  S.  was  in  fact  the  agent  of  his  co- 
defendants,  and  made  the  removal  as  such 
agent.    Held,  that  a  judgment  in  favor  of  S 
would  be  an  adjudication  of  his  trespass,  bu.' 
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not  of  his  agency  In  removing  the  goods,  and 
the  consequent  liability  of  the  other  defendants. 

2.  A  person  in  possession  of  real  estate  is 
entitled  to  an  action  of  trespass  against  all  per- 
sons making  forcible  entry  thereon,  except  the 
owner  with  the  right  of  immediate  entry. 

Appeal  from  district  conrt,  Utah  coun- 
ty;  John  W.  Blackburn,  Justice. 

Action  of  trespass  quare  clausum  by 
Wolf  Marks  and  another  against  John  T. 
Sullivan  and  others.  There  was  judgment 
in  favor  of  Sullivan,  and  against  his  co- 
defendants.  On  appeal  the  Judgment  was 
reversed  as  to  the  rodefendants,  and,  their 
motion  to  file  an  amended  answer  being 
denied,  they  appeal.  Affirmed. 

J.  G.  Sutherland,  tor  appellants.  Cfaas. 
S.  Yarian,  Geo.  Sutherland,  David  Evans, 
and  W.  H.  Kiug,  for  respondents. 

ZANE,  C.  J.  This  was  an  action  of  tres- 
pass in  which  the  plaintiffs  alleged  In  their 
complaint  that  the  defendants,  with  force 
and  arms,  entered  the  dwelling  house  of 
the  plaintiff  Anna  Marks,  and  forcibly 
ejected  her  from  It,  and  tore  her  house 
down,  and  carried  away  ber  household  fur- 
niture and  other  personal  property.  The 
case  was  submitted  to  a  Jury  upon  the  evi- 
dence and  the  charge  of  the  court,  who 
found  the  defendant  Sullivan  not  guilty, 
and  found  tbeotberfourdefendants  guilty, 
and  assessed  the  plaintiff's  damages 
against  them  at  $2,500.  The  court  over- 
ruled the  motion  of  the  defendants  found 
guilty  for  a  new  trial,  and  entered  Judg- 
ment ou  the  verdict;  and,  upon  appeal  by 
them,  this  court  reversed  the  Judgment  as 
to  them,  and  remanded  the  case,  with  di- 
rections to  the  lower  court  to  grant  tbem 
a  new  trial.  24  Pac.  Rep.  528.  This  be- 
ing done,  the  court,  on  motion  of  the 
plaintiffs,  dismissed  the  action  as  to  de- 
fendant Sutherland.  The  defendant  Cul- 
mer  and  the  defendants  Tompkins  then 
presented  a  supplemental  answer  as  fol- 
lows, and  asked  leave  of  the  court  to  file 
it:  "Supplemental  answer.  Said  defend- 
ants, Belle  Tompkins,  William  H.  Calmer, 
and  Jabes  G.  Sutherland,  by  leave  of 
court  first  had  and  obtained,  file  a  supple- 
mental answer,  alleging  the  following 
facts,  which  have  occurred  since  the  com- 
mencement of  this  action.  Said  defend- 
ants, answering,  allege:  (1)  That  this  ac- 
tion came  on  for  trial  on  the  1st  day  of 
December,  1888,  against  all  the  original 
defendants,  lucludlng  Jobn  T.  Sullivan, 
mentioned  in  the  original  complaint. 
That  It  appeared  on  the  trial  of  the  issues 
made  by  said  pleadings  that  tbe  said 
John  T.  Sullivan,  acting  at  the  request  of 
the  said  defendants  Belle  Tompkins  and 
Harvey  K.  Tompkins,  and  relying  there- 
on, and  upon  the  writ  of  restitution  men- 
tioned in  tbe  original  answer,  removed 
the  plaintiff  Anna  Marks  from  the  posses- 
sion of  tbe  premises  mentioned  in  the 
original  pleadings,  and  removed  her  goods 
therefrom.  That  said  writ  was  void,  and 
his  defense  in  said  action  on  said  trial  de- 
pended on  tbe  right  of  said  defendant 
Belle  Tompkins,  as  owner  and  possessor 
of  said  premises,  to  remove  said  plaintiff 
Anna  Marks  therefrom,  and  his  employ- 
ment by  said  defendant  Tompkins  to  effect 
such  removal.  That  the  employment  of 


said  Sullivan  by  the  said  Belle  Tompkins, 
and  her  request  to  blm  to  remove  said 
plaintiff  Anna  Marks  from  said  premises, 
and  to  act  for  and  in  privity  with  her  In 
effecting  such  removal,  and  the  possession 
of  said  premises  by  said  Belle  Tompkins, 
and  her  right  and  title  thereto,  was  sub- 
mitted on  testimony  to  said  Jury;  and 
the  court  thereon  instructed  said  Jury,  as 
tbe  only  way  in  which  such  removal  of 
said  plaintiff  Anna  Marks  by  said  defend- 
ant Sullivan  could  be  Justified,  in  sub- 
stanceand  to  the  effect,  that  if  said  defend- 
ants Tompkius  were  at  the  time  of  tbe  al- 
leged wrong  in  possession  of  the  Eureka 
Hotel  property,  and  that  property  includ- 
ed tbe  ground  on  which  plaintiff  built  the 
house  In  question,  and  tbe  plaintiff  built 
tbut  house  without  their  consent,  and 
against  their  protest,  they,  said  defend- 
ants Tompkins,  had  a  right  by  employing 
John  T.  Sullivan  to  remove  tbe  plaintiff 
and  her  goods  to  preservetbeir  possession 
Intact,  using  no  more  force  than  was  nec 
essary  for  that  purpose.  That  on  said 
trial  the  Jury  Impaneled  to  try  said  action 
found  a  verdict  in  favor  of  tbe  said  John 
T.  Sullivan  in  the  following  terms,  to  wit: 
'We,  tbe  Jury,  Impaneled  in  tbe  above- 
entitled  action,  find  for  the  plaintiffs 
against  tbe  defendants  William  H.Culmer, 
Jabes  G.  Sutherland,  Harvey  K.  Tomp- 
kins, and  Belle  Tompkins, and  assess  their 
damages  at $2,500;  and  no  cause  of  action 
against  Jobn  T.  Sullivan.  Peter  Stubbs, 
Foreman.'  And  upon  said  return  of  said 
Jury,  so  above  set  out,  tbe  said  court  en- 
tered a  Judgment,  which  was  duly  given 
and  made  in  favor  of  the  said  Jobn  T. 
Sullivan,  and  against  said  plaintiffs  that 
he  go  hence  without  day,  which  Judgment 
Is  of  record  In  said  court  In  this  cause,  and 
remains  unappealed  from,  unreversed,  and 
In  full  force;  and  tbe  Judgment  and  the 
verdict  against  the  other  said  defendants 
has  since  been  reversed  by  tbe  supreme 
court  of  said  territory,  on  appeal.  Where- 
fore said  defendants,  now  answering, say : 
The  plaintiffs'  action  Is  barred  by  said 
verdict  and  Judgment,  and  that  tbe  same 
conclusively  establishes  that  said  defend- 
ant Belle  Tompkins  has  a  possessory  title 
to  said  premises,  and  rightfully  ejected 
said  Anna  Marks  therefrom;  that  said 
verdict  and  Judgment  are  a  final  determi- 
nation of  the  Issues  in  the  original  plead- 
lugs  in  favor  of  said  defendants,  and 
against  Bald  plaintiffs,  and  said  defendants 
therefore  ask  to  be  hence  dismissed,  and 
that  they  may  have  Judgment  for  their 
costs.  J.  G.  Sutherland,  Arthur  Brown, 
Defendants'  Attorneys."  The  court  re- 
fused the  leave  asked,  and  this  ruling  the 
defendants  assign  as  error. 

In  substance,  the  first  allegation  of  the 
proposed  plea  is  that  It  appeared  on  the 
trial  of  tbe  case  against  Sullivan  that  be, 
at  tbe  request  of  Tompkins  and  his  wife, 
and  as  their  agent,  removed  the  plaintiff 
Anna  Marks  and  bergoods  from  the  prem- 
ises referred  to  In  the  complaint.  The  al 
legation  Is  not  that  Sulll  van  was  theagent, 
and  that  the  removal  was  made  by  him 
as  such  agent.  If  the  plea  bad  been  al- 
lowed, the  Inquiry  as  to  tbe  agency  of  Sul- 
livan would  have  been  limited  by  what 
appeared  on  tbe  first  trial,  aud  tbe  verdict 
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a/»d  the  Judgment  thereon  In  bis  favor. 
The  inquiry  would  not  have  been  as  to 
whether  Sullivan  acted  as  the  agent  of 
Belle  Tompkins  and  her  husband.  The 
question  would  have  been,  did  the  agency 
appear  as  found  by  the  verdict  of  thejury, 
and  affirmed  by  the  judgment  of  thecourt? 
The  plaintiffs  alleged  in  their  complaint 
that  all  the  defendants  committed  the 
trespass.  They  did  not  allege  that  Sulli- 
van did  the  acts  as  the  agent  of  the  other 
defendants  or  any  of  them ;  nor  did  Sulli- 
van iu  his  plea  allege  that  Anna  Marks 
had  the  rigbt  of  entry,  and  then  Justify 
as  her  agent  under  an  alleged  rigbt  in  her. 
That  issue  was  not  tendered  by  the  plead- 
ings. The  defendants  insist  that  tbe  facta 
stated  in  the  proposed  plea,  If  they  had 
been  proven,  would  have  been  a  good  de- 
fense upon  the  new  trial;  that  the  verdict 
and  Judgment  against  tbe  plaintiffs,  and 
In  favor  of  Sullivan,  as  set  out  In  the  plea, 
was  an  adjudication  of  the  fact  of  agen- 
cy, as  well  aB  the  trespass.  The  employ- 
ment of  an  agent  is  a  transaction  in  tbe 
making  of  which  the  principal  and  agent 
each  represents  himself.  In  making  it  tbe 
agent  does  not  represent  tbe  principal. 
But  in  any  transaction  within  the  scope 
of  bis  employment  the  agent  represents 
the  principal,  and  all  acts  within  bis  em- 
ployment are  regarded  as  the  acts  of  the 
principal,  and  be  is  responsible  for  them; 
and,  whether  such  acts  or  transactions 
are  adjudicated  In  a  suit  against  the  agent 
or  principal,  they  are  established  as  to 
both.  Emery  v.  Fowler,  89  Me.  326;  Blge- 
low,  Estop.  (5th  Ed.)  122.  This  rule  of 
law  does  not  apply  as  to  an  adjudication 
of  tbe  fact  of  agency.  An  adjudication 
of  that  fact  In  a  suit  against  tbe  agent  to 
which  tbe  principal  Is  not  a  party  doea 
not  estop  the  principal  from  contesting  it 
in  a  suit  against  him.  As  to  that  trans- 
action, tbe  agent  did  not  represent  his 
principal.  He  represented  himself,  and  be 
Is  not  authorized  to  admit  ic  In  a  suit 
against  him  without  special  authority. 
We  are  of  the  opinion  that  thecourt 
would  have  erred  had  It  deuled  tbe  plain- 
tiffs  on  tbe  new  trial  the  right  to  prove 
that  tbe  defendants  to  it,  or  any  of  them, 
were  present,  and  that  the  acts  constitut- 
ing the  trespass  were  done  by  them,  or 
some  of  them,  or  that  they  or  some  of 
them  assisted  in  doing  the  acts.  If  the 
plea  presented,  In  addition  to  the  facts  It 
contained,  bad  alleged  that  tbe  defendants 
named  in  it  did  not  do  tbe  acts  themselves, 
nor  aid  in  the  doing  of  them,  and  that 
Sullivan  committed  the  trespasses  as  their 
agent  or  the  agent  of  any  of  them,  we  are 
disposed  to  hold  that  tbe  plea  would 
have  been  good,  and  that  the  court  would 
have  erred  In  refusing  permission  to  file  it. 
Inasmuch  as  the  plea  did  not  so  allege,  we 
think  that  it  did  not  constitute  a  good 
plea  in  bar,  and  that  the  court  rightfully 
refused  permission  to  file  it. 

Tbe  appellants  also  insist  that  forcible 
entry  was  the  plaintiffs'  exclusive  remedy, 
under  the  allegations  of  their  complaint, 
and  that  trespass  did  not  He.  At  common 
law  a  person  in  tbe  wrongful  possession 
of  real  estate  could  not  maintain  an  ac- 
tion of  trespass  for  a  forcible  entry  against 
the  owner  having  nn  Immediate  rigbt  to 


enter;  bnt  the  statute  of  this  territory 
gives  a  person  In  the  wrongful  possession 
of  real  estate  a  right  to  the  action  of  forci- 
ble entry  against  tbe  owner  having  the 
right  to  enter  if  be  enter  forcibly.  In  such 
a  case,  however,  the  statute  does  not  give 
tbe  right  to  an  action  of  trespass;  but  it 
does  not  deny  tbe  right  to  such  action 
wbero  it  exists  at  the  common  law.  The 
person  in  possession  has  the  right  to  such 
an  action  against  all  pereous  making  forci- 
ble entry,  except  the  owner  with  tbe  rigbt 
of  Immediate  entry.  This  is  the  doctrine 
announced  In  the  case  of  Canavau  v.  Gray, 
64  Cal.  6,  27  Pac.  Rep.  788.  The  r'alntlff 
alleges  In  her  complaint  that  the  defend- 
ants trespassed  on  her  property  in  which 
she  was  in  the  lawful  possession.  The 
Judgment  of  tbe  court  below  la  affirmed. 

MINER  and  BARTCH,  JJ.,  concur. 


(8  Utah,  411) 

PEOPLE-  v.  DAVIS. 
(Supreme  Court  of  Utah.  March  29, 1898.) 
Mubdkk— Indictment— Fblorious  Intent. 
Comp.  Laws,  H  4452,  4453,  declare  that 
murder  is  the  unlawful  killing  of  a  human  be- 
ing, with  malice  aforethought,  express  or  im- 
plied. Section  4454  declares  that  every  murder 
perpetrated  by  willful,  deliberate,  malicious, 
and  premeditated  killing,  or  by  any  act  eviden- 
cing a  depraved  mind,  regardless  of  human  life, 
is  murder  in  the  first  degree.  Section  4930  pro- 
vides that  the  Indictment  must  contain  a  clear 
statement  of  the  acts  constituting  the  offense, 
with  such  particulars  as  will  enable  the  de- 
fendant to  understand  the  character  of  the  of- 
fense complained  of.  Section  4038  provides 
that  the  indictment  is  sufficient  if  the  act 
charged  as  the  offense  is  clearly  set  forth,  in 
such  a  manner  as  to  enable  the  court  to  under- 
stand it,  and  to  pronounce  judgment  on  a  con- 
viction. Hdd,  that  an  indictment  reciting  that 
defendant,  on  one  D.,  willfully,  feloniously,  and 
with  malice  aforethought,  did  make  an  assault 
with  a  revolver,  and  with  the  revolver  her,  the 
said  D.,  on  the  head  did  then  and  there  will- 
fully, feloniously,  and  with  malice  aforethought 
beat,  thereby  then  and  there  inflicting  on  the 
head  of  D.  one  mortal  wound  of  which  she  In- 
stantly died,  and  hi  the  manner  aforesaid  her 
the  said  D.  then  and  there  did  kill  and  murder, 
is  not  open  to  the  objection  that  the  felonious 
intent  applies  to  the  assault,  bnt  not  to  the  kill- 
big,  since  such  intent,  by  the  use  of  the  words 
"and"  and  "then  and  there,"  is  made  to  attach 
to  the  allegation  of  killing,  without  the  repeti- 
tion of  the  words  denoting  the  felonious  intent. 
Miner,  J.,  dissenting. 

Appeal  from  district  court,  Utah  coun- 
ty;  John  W.  Blackburn,  Justice. 

Enoch  Davis  was  convicted  of  murder  la 
tbe  first  degree,  and  appeals.  Affirmed. 

Warner  &  Ken  ward,  for  appellant. 
Chas.  8.  Varian,  U.  S.  Atty.,  for  the  Peo- 
ple. 

BARTCH,  J.  According  to  tbe  record  la 
this  case  tbe  defendant  was  Indicted  on 
the  27th  day  or  September,  1892,  in  the  first 
Judicial  district,  for  the  crime  of  murder. 
On  the  29th  of  September,  he,  by  bis  attor- 
neys, demurred  to  the  Indictment,  which 
demurrer  was  overruled,  and  the  trial  of 
tbe  cause  commenced  on  the  19tb  day  of 
October.  On  the  26tb  of  October,  the  Jury 
returned  a  verdict  of  guilty  In  the  first  de- 
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gree,  and  on  the  3d  day  of  November,  the 
court  sentenced  the  defendant  to  be  shot, 
he  choosing  that  mode  of  death.  Before 
sentence  was  pronounced,  counsel  for  de- 
fendant moved  the  court  for  a  new  trial, 
which  motion  was  overruled;  and  there- 
upon counsel  moved  the  court  In  arrest  of 
judgment,  alleging  as  a  ground  that  the 
Indictment  does  not  charge  murder  in  the 
first  degree.  The  court  overruled  the  mo- 
tion, and  the  defendant  regularly  appealed 
to  this  court,  assigning  as  error  the  over- 
ruling of  the  several  motlous.  No  point 
appears  to  be  made  t>s  to  the  regularity  of 
the  proceedings  in  the  trial  court,  nor  to 
the  sufficiency  of  the  evidence  to  sustain 
the  verdict,  if  the  indictment  be  sufficient. 
In  the  argument  of  the  case  before  this 
court,  counsel  confined  themselves  mainly 
to  one  point, — the  sufflcieucy  of  the  indict- 
ment to  charge  murder  in  the  first  degree 
under  our  statutes ;  and  the  consideration 
of  this  point  will  dispose  of  all  the  assign- 
ments of  error.  The  indictment  reads  as 
follows:  "The  said  Enoch  Davis,  on  the 
6th  day  of  June,  1892,  at  the  county  of 
Uintah,  in  said  territory  of  Utah,  In  and 
upon  one  Louisa  Davis,  there  being,  will- 
fully, feloniously,  and  of  his  deliberately 
premeditated  malice  aforethought,  did 
make  an  assault  with  a  certain  revolver, 
by  him,  the  said  Enoch  Davis,  then  and 
there  bad  and  held,  with  which  said  re- 
volver he,  the  said  Enoch  Davis,  her,  the 
said  Louisa  Davis,  upon  the  head  did  then 
and  there  willfully,  feloniously,  and  of  his 
deliberately  premeditated  malice  afore- 
thought, beat,  bruise,  and  wound,  thereby 
then  and  there  inflicting  upon  the  bead  of 
her,  the  said  Louisa  Davis,  oue  mortal 
wound,  of  which  the  said  Louisa  Davis 
then  and  there  Instantly  died;  and  so  the 
grand  jury  aforesaid  do  say  that,  In  man- 
ner aforesaid,  he,  the  said  Enoch  Davis, 
her,  the  said  Louisa  Davis,  then  and  there 
did  kill  and  murder,  contrary  to  the  form 
of  the  statutes  of  said  territory  in  such 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  people  aforesaid." 

An  Indictment  for  murder  in  the  first  de- 
gree must  contain  all  the  facts  necessary 
to  constitute  that  crime,  in  order  to  sus- 
tain a  conviction  in  that  degree.  These 
facts  must  be  precisely  stated,  and  with 
sufficient  certainty.  It  must  furnish  the 
defendant  with  such  a  description  of  the 
charge  against  hlro  as  wilt  enable  him  to 
make  his  defense.  The  crime  of  murder  is 
made  up  of  acts  and  intent,  and  these 
must  be  set  forth  with  reasonable  partic- 
ularity, of  time,  place,  and  circumstance. 
4  Bl.  Comm.  806;  U.S.  v.  Cruikshank,  92 
U.  8. 542.  Does,  then,  the  above  indictment 
set  out  the  aets  and  intent  —the  elements 
which  constitute  the  crime  of  murder  in 
the  first  degree— with  sufficient  certainty? 
Section  4452,  Comp.  Laws  Utah,  provides 
that  "murder  is  the  unlawful  killing  of  a 
human  being  with  malice  aforethought;" 
and  section  4453  provides  that  "such 
malice  may  be  expressed  or  implied."  It 
is  PxpresB,  when  there  is  manifested  a  de- 
liberate intention  unlawfully  to  takeaway 
the  life  of  a  fellow  creature.  It  is  Implied, 
when  no  considerable  provocation  ap- 
pears, or  when  the  circumstances  attend- 
ing the  killing  show  an  abundoned  or 


malignant  heart.  The  elements  which 
constitute  the  crime  of  murder  under  our 
statutes  are— First,  that  the  being  killed 
is  a  human  being;  second,  that  the  killing 
was  unlawful;  and,  third,  that  the  killing 
was  done  with  malice  aforethought.  All 
these  elements  seem  to  appear  in  the  in- 
dictment in  this  case.  When  there  is  a  de- 
liberate intention  to  take  away  the  life  of 
a  human  being,  malice  is  express,  and 
when  a  human  being  is  killed  unlawfully, 
without  any  considerable  provocation,  or, 
when  the  circumstances  at  the  time  of 
such  killing  show  an  abandoned  or  malig- 
nant heart,  malice  is  implied.  The  term 
"malice'*  denotes  a  wicked  intention  of 
the  mind.  An  act  done  with  a  depraved 
mind,  attendant  with  circumstances  which 
indicate  a  willful  disregard  of  the]  rights 
or  safety  of  others,  or  of  social  duty,  indi- 
cates malice.  Malice  aforethought  is  such 
wicked  intention  of  the  mind  previously 
entertained.  Such  intention  may  be  in- 
ferred from  the  acts.  1  Whart.  Crlm. 
Law,  §  117;  Com.  v.  York,  9  Mete.  (Mass.) 
93.  It  was  argued  by  counsel  for  defend- 
ant that,  as  used  in  the  indictment  in  this 
case,  the  terms  "  willfully,  feloniously,  and 
of  his  deliberately  premeditated  malice 
aforethought"  do  not  apply  to  the  killing, 
but  only  to  the  assault;  that  the  intent 
to  kill  Is  not  manifest  in  the  indictment ; 
and  that  therefore  the  defendant  was  er- 
roneously convicted  of  murder  in  the  first 
degree.  Section  4454,  Comp.  La  ws  Utah, 
defines  the  degrees  into  which  murder  is 
divided,  and  reads  as  follows:  "Every 
murder  perpetrated  by  poison,  lying  in 
wait,  or  any  other  kind  of  willful,  deliber- 
ate, malicious,  and  premeditated  killing; 
or  committed  in  the  perpetration  of,  or 
attempt  to  perpetrate,  any  arson,  rape, 
burglary,  or  robbery ;  or  perpetrated  from 
a  premeditated  design,  unlawfully  and 
maliciously  to  effect  the  death  of  auy  other 
human  being,  other  than  him  who  is 
killed;  or  perpetrated  by  any  act  greatly 
dangerous  to  the  lives  of  others,  and  evi- 
dencing a  depraved  mind,  regardless  of 
human  life. — Is  murder  in  the  first  degree; 
and  any  other  homicide  committed  under 
such  circumstances  as  would  have  consti- 
tuted murder  at  common  la w  is  murder  in 
the  second  degree."  If  a  person  forms  a 
specific  intent  to  unlawfully  kill  another, 
such  killing  is  deliberate,  premeditated, 
and  malicious,  and  is  murder  in  the  first 
degree.  This  was  also  murder  ot  com- 
mon law :  and  in  this  respect  the  common 
law  is  not  changed  by  a  statute  which 
simply  carves  out  of  the  common-law 
offense  a  lesser  crime, — that  of  murder  in 
the  second  degree, — which  includes  that 
class  of  murder  under  the  common  law 
wherein  the  specific  intent,  previously 
formed,  to  take  life  unlawfully,  is  want- 
ing. 1  Wbart.  Crlm.  Law.  §  393;  Mitchell 
v.  State,  8  Yerg.  514.  Counsel  for  defend- 
ant insist  that  such  specific  intent  is  want- 
ing in  this  case,  and  that  the  indictment 
will  not  sustain  a  verdict  of  murder  In  the 
first  degree,  but  will  at  most  only  sustain 
a  verdict  of  murder  in  the  second  degree, 
and  that  the  allegations  in  the  indictment 
necessary  to  constitute  the  crime  of  mur- 
der run  only  to  the  assault,  and  charge 
no  specific  intent  to  kill.   If  this  conten- 
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tloo  be  correct,  then  there  is  no  ground  on 
wbicb  the  verdict  can  be  sustained,  even 
though  it  would  reduce  the  grade  of  pun- 
ishment of  one  who  is  actually  guilty  of 
the  blgher  crime.  The  object  of  an  indict- 
ment la  to  give  the  defendant  precise  in- 
formation of  the  facta  which  constitute 
the  criminal  charge  preferred  against  him. 

In  regard  to  the  sufficiency  of  an  indict- 
ment, our  territorial  legislature  has  pro- 
vided as  follows:  "All  forms  of  pleading  in 
criminal  actions,  and  the  rules  by  which 
the  sufficiency  of  pleadings  is  to  be  deter- 
mined, are  those  prescribed  by  this  act." 
Gomp.  Laws  Utah,  $  4928.  Section  4930 
provides  that  "the  indictment  must  con- 
tain "—S^ond,  (omitting  first  subni vi- 
sion,) "a  clear  aud  concise  statement  of 
the  acts  or  omissions  constituting  the 
offense,  with  such  particulars  of  the  time, 
place,  person,  and  property  as  will  enable 
the  defendant  to  understand  distinctly 
the  character  of  the  offense  complained  of, 
and  answer  the  indictment."  And  section 
4938  provides  that  ■  the  indictment  is  suffl- 
clentjf  it  can  be  understood  therefrom," 
(omitting  all  the  subdivisions  not  mate- 
rial in  this  case,)  sixth,  "that,  the  act  or 
omission  charged  as  the  offense  is  clearly 
and  distinctly  set  forth,  without*  repeti- 
tion, aud  In  such  a  manner  as  to  .enable 
the  court  to  understand  what  is  intended ; 
and  to  pronounce  judgment  upon  a  con- 
viction according  to  the  right  of  thecase." 
These  sections  provide  how  the  sufficiency 
of  an  Indictment  must  be  determined, 
what  acts  must  be  set  forth,  to  what  ex- 
tent, and  that  they  must  be  set  forth  clear- 
ly and  distinctly,  "without  repetition," 
and  in  such  manner  "as  will  enable  the  de- 
fendant to  understand  thecbaracter  of  the 
offense,"  and  the  "court  to  understand 
what  Is  intended."  The  facts  alleged  in 
the  indictment  in  this  case,  after  stating 
the  time  when  and  the  place  where  the 
acts  were  done,  are  that  the  defendant, 
with  a  revolver  bad  and  held,  willfully, 
feloniously,  and  of  his  deliberately  pre- 
meditated malice  aforethought  made  an 
assault  upon  the  deceased,  and  did,  with 
said  revolver,  then  and  there  willfully, 
feloniously,  and  of  his  deliberately  pre- 
meditated malice  aforethought,  beat, 
bruise,  and  wound  the  deceased  upon  the 
head,  thereby  inflicting  one  mortal  wound, 
of  which  she  then  and  there  Instantly  died, 
and  in  that  manner  be  did  kill  and  murder 
the  deceased.  Viewing  these  allegations 
in  the  light  of  the  statutes  above  quoted, 
we  think  the  acts  of  the  defendant  have 
been  sufficiently  described  under  the  law. 
The  elements  which  constitute  the  crime 
of  murder  are  9tated  with  reason  a  bleclear- 
ness  and  precision,  and  the  indictment  fur- 
nished such  o  description  of  the  charge 
against  the  accused  as  was  necessary  to 
enable  him  to  make  his  defense  against 
the  crime  of  murder  in  the  first  degree. 
From  the  allegations  the  intent  is  mani- 
fest, and,  if  the  farts  alleged  be  true,  it 
cannot  be  successfully  contended  that  the 
appellant  merely  Intended  a  severe  chas- 
tisement, and  did  not.  intend  to  kill.  The 
Instrument  used,  tbe  fierceness  of  the  as- 
sault, the  manner  and  place  of  the  inflict- 
ing of  the  wounds,  tbe  instantly  fatal  re- 


sult, all  repel  such  a  theory,  and,  from  the 
facts  alleged,  one  cannot  reasonably  con- 
ceive of  any  other  felony  which  he  Intend- 
ed toperpetrate.  Tbe  allegations  are  suffi- 
cient to  show  that  be  intended  tbe  conse- 
quences of  his  acts.  A  person  who  uses  a 
deadly  weapon  in  an  unlawful  manner 
ranst  be  taken  to  Intend  the  natural  and 
usual  consequences  resulting  from  such 
use.  Keenan  v.  Com.,  44  Pa.  St.  55.  Peo- 
ple v.  Halliday.  5  Utah,  471, 17  Pac.  Rep. 
118.  Chief  Justice  Bigelow,  in  Com.  v. 
tfersey,  2  Alien,  173,  after  commenting  on 
the  authorities  as  to  essential  averments 
to  the  validity  of  an  indictment,  says: 
"There  can  be  no  doubt  that  in  every  case, 
to  render  a  party  responsible  for  a  felony, 
a  vicious  will  or  wicked  intent  must  con- 
cur with  a  wrongful  act.  But  it  does  not 
follow  that,  because  a  man  cannot  com- 
mit a  felony  unless  be  has  an  evil  or  mali- 
cious mind  or  will,  it  is  necessary  to  aver 
tbe  guilty  intent  as  a  substantive  part  of 
tbe  crime,  in  giving  a  technical  descrip- 
tion of  it  in  tbe  indictment.  Qn  the  con- 
trary, as  the  law  presumes  that  every 
man  intends  the  natural  and  necessary 
consequences  of  bis  acts.  It  is  sufficient  to 
aver  in  apt  and  technical  words  that  the 
defendant  committed  a  criminal  act,  with- 
out alleging  the  specific  intent  with  which 
it  was  done.  In  such  case  tbe  act  neces- 
sarily includes  the  intent."  The  word 
"intent"  is  not  used  in  the  indictment  In 
this  case,  but,  as  has  already  been  ob- 
served, it  is  incorporated  in  the  term  "  mal- 
ice aforethought,  *  and  so  also  the  acts  de- 
scribed include  the  intent.  The  words 
"and"  and  "tben  and  there"  are  used  In 
connection  with  each  allegation,  and  tbe 
allegation  "willfully,  feloniously,  and  of 
his  deliberately  premeditated  malice  afore- 
thought" applied  to  the  assault,  as  shown 
in  the  indictment,  and  to  the  beating, 
bruising,  and  wounding  ran  also,  through 
the  words  "  and  "  and  "  then  and  there "  to 
the  killing,  and  therefore,  it  was  not  nec- 
essary to  repeat  the  terms  "willfully," 
"feloniously,"  etc.,  in  connection  with  the 
allegation  "did  kill  and  murder."  A  fur- 
ther repetition  would  neither  have  ren- 
dered the  charge  more  clear  or  certain,  nor 
would  it  have  brought  the  indictment 
nearer  to  the  requirements  of  our  statute. 
State  v.  Owen,  4  Amer.  Dec.  571;  2  Blsh. 
Crlm.  Proc.(8dEd.)  §547;  People  v.  Davis, 
73  Cal.  355, 1ft  Pac.  Kep.  8.  Counsel  for  ap- 
pellant placed  much  stress  on  the  decision 
in  State  v.  Brown,  21  Kan.  38.  aud  it  ap- 
pears to  sustain  their  view  of  thecase,  but 
we  do  not  think  that  decision  is  sustained 
by  the  weight  of  authority.  The  facts  con- 
cerning the  unlawful  acts  of  the  defendant 
were  set  out  with  sufficient  clearness  and 
certainty  In  the  indictment  to  give  him 
precise  information  regarding  the  degree 
of  the  crime  for  which  he  was  required  to 
answer,  and  there  appears  to  be  no  good 
reason  why  the  majesty  of  the  law  should 
not  be  vindicated.  The  judgment  of  the 
court  below  is  affirmed,  and  the  case  is  re- 
manded for  further  proceedings  in  accord 
ance  with  law. 

ZANE,  C.  J.,  concurs.  MINER,  J.,  dis- 
sents. 
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NEVADA  CENT.  R.  CO.  v.  DISTRICT 
COURT  OP  LANDER  COUNTY.  (No. 
1.370.) 

(Supreme  Court  of  Nevada.    April  14,  1893.) 

Practice  in  Justice's  Cooht—  Adjournment  — 
Bond— Notice  or  Appeal  —  Dismissal—  MAN- 
DAMUS— CbKTIOKARI. 

1.  Where,  by  consent  of  parties,  a  case  In 
a  justice's  court  is  adjourned  for  more  than  10 
days,  the  undertaking  provided  for  by  section 
3565,  Gen.  St.,  is  not  required,  and  a  dismissal 
of  the  action  for  the  reason  that  such  undertak- 
ing has  not  been  given  is  error. 

2.  Where  the  notice  of  appeal  properly  de- 
scribes the  judgment  from  which  the  appeal  is 
taken,  the  addition  of  other  words  indicating 
that  the  appeal  is  taken  from  the  order  dis- 
missing the  action,  on  which  order  the  judg- 
ment is  founded,  should  be  treated  as  surplus- 
age, and  they  do  not  invalidate  the  appeal. 
Murphy,  C.  J.,  dissenting. 

3.  Where  a  justice  has  dismissed  an  action, 
a  writ  of  mandamus  will  not  lie  to  compel  him 
to  proceed  and  try  the  action,  although  such 
dismissal  was  error. 

4.  A  writ  of  certiorari  will  not  lie  where 
there  is  an  appeal. 

5.  An  appeal  will  lie  from  a  judgment  ren- 
dered in  a  justice's  court  on  an  order  improper* 
ly  dismissing  the  action.  Especially  is  that  the 
case  where  both  issues  of  law  and  issues  of 
fact  had  been  made  in  the  justice's  court. 

(Syllabus  by  the  Court.) 

Application  fur  writ  of  prohibition  by 
tbe  Nevada  Central  Railroad  Company 
against  the  district  court  of  Lander  coun- 
ty to  prohibit  defendant  from  trying  a  cer- 
tain case  in  which  tbe  petitioner*  were  de- 
fendants, and  which  »m,  as  alleged,  im- 
properly appealed  to  the  district  court. 
Writ  dismissed. 

D.  S.  Truman,  for  petitioner.  James  P. 
Denuis,  for  respondent. 

BIGELOW,  J.  In  the  action  of  J.  F. 
Dennis  v.  The  Nevada  Central  Railroad 
Company,  pending  in  the  justice's  court  of 
Austin  township,  Lander  county,  the  jus- 
tice, being  of  the  opinion  that  he  had  lost 
Jurisdiction  of  the  case,  by  reason  of  hav- 
ing granted,  although  by  consent  of  both 
parties,  a  continuance  for  more  than  10 
days  without  requiring  tbe  undertaking 

firovtded  for  in  Gen.  tit.  §  3565,  dismissed 
t,  and  rendered  judgment  against  the 
plaintiff  for  costs.  It  Is  sufficient  upon 
'this  point  to  say  that  this  was  error,  be- 
cause, when  both  parties  consent  to  an 
adjournment  of  tbe  trial,  no  undertaking 
is  required.  A  motion  by  the  plaintiff  to 
retax  the  costs  was  overruled  by  the  jus- 
tice, and  the  plaintiff  appealed  to  the  dis- 
trict court  of  Lauder  county.  The  notice 
of  appeal  stated  that  the  appeal  was 
taken  from  the  judgment,  properly  describ- 
ing it,  and  then  added:  "This  appeal  is 
taken  on  tbe  order  dismissing  the  action 
on  the  motion  of  defendant  that  the  said 
court  had  lost  jurisdiction  of  tbe  same,  on 
questions  of  both  law  and  fact.  An  ap- 
peal can  only  be  taken  in  a  Justice's  court 
from  a  final  judgment,  and,  as  this  was 
properly  done  here,  the  words  quoted 
should  be  treated  as  surplusage,  and  they 
do  not  invalidate  the  appeal. 

In  tbe  district  court  a  motion  to  dismiss 
the  appeal  was  overruled,  and  the  peti- 
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tionerasksln  this  proceeding  that  that 
court  be  prohibited  from  trying  the  case 
upon  tbe  appeal.  Tbe  application  Is  based 
upon  the  ground  that  there  can  be  no  ap- 
peal from  a  case  in  a  justice's  court  until  it 
has  been  tried  upon  the  merits;  and  it  is 
said  that,  if  the  Justice  Improperly  dis- 
missed the  action,  the  plaintiff  should  ap- 
ply for  a  writ  of  mandamus  to  compel  him 
to  go  on  and  try  it.  But  the  Justice  hav- 
ing acted  in  tbe  matter  by  dismissing  the 
action,  no  matter  bow  erroneous  the  or- 
der, mandamus  will  not  lie  to  compel  him 
to  proceed  with  tbe  trial.  State  v. 
Wright,  4  Nev.  119;  Floral  Springs  Water 
Co.  v.  Rives,  14  Nev.  431. 

It  is  ulso  contended  that  the  plaintiff's 
remedy  is  to  apply  for  a  writ  of  certiorari 
to  annul  the  order  of  the  Justice  dismissing 
tbe  action.  But,  under  our  statute,  cer- 
tiorari will  not  lie  where  there  is  an  ap- 
peal; so,  If  there  is  an  appeal  permitted  in 
this  case,  certiorari  would  be  no  remedy. 
Conner  v.  Swift,  9  Nev.  39.  To  affirm 
one  is  to  negative  the  other.  In  all  the 
cases  cited  from  California  where  the  writ 
was  issued  to  annul  orders  improperly  dis- 
missing actions  or  appeals,  there  could 
have  been  no  appeal  from  the  Judgment  of 
dismissal.  Then,  was  an  appeal  author- 
ized in  this  case?  Gen.  St.  §  3603,  provides 
that  any  party  dissatisfied  with  a  Judg- 
ment rendered  in  a  justice's  court  may  ap- 
peal therefrom  to  the  district  court  of  that 
county.  No  limitation  Is  placed  upon  this 
right  of  appeal,  and  it  cannot  be  denied 
that,  under  this  section,  tbe  right  existed 
here.  Tbe  only  condition  is  that  a  judg- 
ment shall  have  been  rendered  with  which 
the  party  is  dissatisfied;  and  that  was  the 
case  with  the  plaintiff  here.  That  the  dis- 
missal of  a  case  is  a  final  Judgment,  from 
which  an  appeal  will  lie,  has  so  often  been 
decided  that  a  citation  of  authorities 
seems  almost  superfluous.  Zoller  v.  Mc- 
Donald, 23  Cal.  186:  Dowling  v.  Polack,  IS 
Cal.  625;  Bowie  v.  Kansas  City,  51  Mo.  454; 
Gill  v.  Jones,  57  Miss.  367.  But  in  section 
3604,  Gen.  St.,  it  is  provided  that  upon  the 
appeal  the  case  shall  he  tried  "anew;" 
and,  upon  tbe  theory  that  this  case  was 
not  tried  iu  tbe  Justice's  court,  It  is  said 
that  It  cannot  be  tried  anew ;  and,  us  that 
is  the  only  method  of  disposing  of  an  ap- 
peal, it  follows  that,  notwithstanding  the 
broad  language  of  section  8603,  there  can 
be  no  appeal  here.  I  am  of  the  opinion, 
however,  that  uo  such  narrow  and  technic- 
al constrnctlon  should  be  placed  upon 
this  section.  To  do  so  is  not  only  to  over- 
ride the  language  »»f  the  preceding  section, 
but  is  to  upset  a  whole  harmonious  sys- 
tem, by  placing  too  much  stress  upon  the 
strict  literal  meaning  of  the  one  word 
"anew," — a  meaning  that  It  is  apparent 
the  legist  at  n  re  never  Intended  it  to  have. 
Tills,  it  seems  to  me.  an  examination  of 
the  whole  statute  makes  clear.  After 
granting,  by  section  8603,  tbe  unlimited 
right  of  appeal  already  mentioned,  it,  of 
course,  became  necessary  to  determine 
how  the  appeal  should  be  disposed  of  in 
the  district  court.  Should  that  court  be 
given  the  power  to  affirm  or  modify  the 
judgment,  or.  If  errors  were  found,  to  re- 
verse it  for  a  new  trial  in  the  justice's 
court,  or,  without  regard  to  whether  er- 
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rore  had  or  bad  not  been  committed  in 
the  lower  court,  Hhould  it  be  tried  anew  in 
the  district  court?  The  latter  course  was 
decided  upon.  No  matter  bow  Just  the 
Judgment  of  the  Justice  may  be,  or  bow 
free  from  errors,  the  case  is  to  be  tried 
anew  in  the  appellatecourt.  It  was  clear- 
ly the  Intention  of  the  lawmakers  that, 
after  the  appeal,  the  case  should  be  entire- 
ly disposed  of  in  the  district  court,  with- 
out returning  it  again  to  the  Justice's 
court, and  without  regard  to  bow  the  pre- 
vious Judgment  had  been  reached.  Sec- 
tion 3604  was  intended  to  deal  alone  with 
the  mode  of  procedure  upon  the  appeal, 
and  it  seem*  unreasonable  to  suppose  that 
it  was  intended  therein  to  place  a  limita- 
tion upon  the  right  of  appeal  so  freely 
given  by  the  preceding  section.  So  far  as 
the  Justice's  court  is  concerned,  although 
the  merits  of  the  action  have  not  been 
passed  upon,  this  cause  has  been  tried. 
The  Justice  has  tried  all  that  in  his  Judg- 
ment there  was  to  be  tried.  He  has  dis- 
posed of  it  by  rendering  Judgment  for  the 
defendant.  That  is  the  end  of  the  case  in 
his  court.  After  that  the  right  of  appeal 
exists,  and,  if  exercised,  the  cause  is  then 
entirely  in  the  district  court.  By  this 
method  of  procedure  one  appeal  disposes 
of  the  whole  controversy,  when,  if  we 
were  to  adopt  the  petitioner's  views,  a 
writ  of  certiorari  would  first  be  necessary 
to  annul  the  erroneous  order  of  tbe  Jus- 
tice, after  which  would  follow  a  trial  in 
that  court,  and  then,  without  regard  to 
the  result  there,  an  appeal  to  the  district 
court  would  still  be  In  order.  If  a  correct 
and  proper  Judgment  will  not  bar  an  ap- 
peal, to  be  followed  by  another  trial, com- 
mon sense  requires  that  an  erroneous  one 
should  not  have  that  effect.  In  my  Judg- 
ment, tbe  view  that  an  appeal  will  lie  in 
such  a  case  Is  not  only  supported  by  the 
statute,  but  Is  required  by  every  consider- 
ation of  expediency  and  economy. 

Owing  to  tbe  difference  between  the  Cal- 
ifornia statute  and  ours,  the  cases  from 
that  state  are  but  little  in  point,  but,  as 
far  as  they  are,  they  support  the  views 
here  expressed.  In  that  state  appeals 
from  a  Justice's  court  are  allowed  either 
upon  questions  of  law  or  questions  of 
fact.  If  taken  upon  questions  of  law, 
tbo  appellatecourt  can  affirm  or  modify 
the  Judgment,  or  reverse  the  case  for 
a  new  trial  in  the  Justice's  court;  but. 
If  taken  upon  questions  of  fact,  the  only 
method  of  disposing  of  tbe  appeal  is  to  try 
the  case  anew.  Under  this  statute  it  is 
held  that  there  can  be  no  appeal  upon 
questions  of  fact  until  they  have  first  been 
tried  in  the  justice's  court.  This  is,  per- 
haps, in  accordance  with  the  intention  of 
their  statute;  for,  until  a  question  of  fact 
has  been  tried,  there  can  be  no  occasion 
to  appeal  from  it,  and  all  errors  of  law 
are  to  be  corrected  by  an  appeal  upon 
questions  of  law.  But  not  so  with  us. 
Our  statute  allows  but  one  appeal,  and 
by  that  one  appeal  both  questions  of  law 
and  questions  of  fact  are  to  be  taken  to 
the  higher  court,  and  then  all  errors  are 
to  be  disposed  of  by  retrying  tbe  case. 
Under  the  California  statute,  in  such  a 
case  as  the  one  in  band  the  error  would  be 
corrected  by  an  appeal  upon  a  question 


of  law.  The  courts  of  that  state  have 
never  held,  as  petitioner's  counsel  seems  to 
suppose,  that  there  can  be  no  appeal  in 
such  cases,  but  only  that  there  can  be  no 
appeal  upon  questions  of  fact.  Ketchum 
v.  Superior  Court,  r>5  Cal.  494,  4  Pac.  Rep. 
4U2;  My  rick  v.  Superior  Court,  68  Cal.  98, 
8  Pac.  Rep.  648.  Nothing  contrary  to  the 
conclusion  here  announced  was  decided  in 
Martin  v.  District  Court,  13  Nev.  85.  It 
was  there  held  that,  where  the  defendant 
had  made  default,  where  no  Issue  either 
of  law  or  fact  was  made  In  the  justice's 
court,  there  could  be  no  appeal,  because 
there  was  nothing  to  try  upon  the  appeal. 
But  here  an  answer  was  filed,  and  issues 
of  fact  made  in  the  Justice's  court,  besides 
the  issue  of  law  as  to  whether  the  action 
was  properly  dismissed.  In  fact,  to  some 
extent  that  case  is  against  the  position 
of  the  petitioner  that  there  can  be  no  ap- 
peal until  after  the  merits  have  been  tried 
In  tbe  justice's  court,  for  it  was  expressly 
stated  that  a  party  could  appeal  upon  is- 
sues of  law,  and  those  Issues  would  be  tri- 
able in  the  district  court.  While  for  these 
reasons  It  is  unnecessary  to  consider  the 
case  further,  it  may  well  be  doubted  as  to 
whether  a  too  contracted  view  of  tbe 
statute  was  not  there  taken.  An  appeal 
is  the  most  direct,  expeditious,  and  simple 
remedy  for  any  errors  in  the  justico's 
conrt,  that  can  be  suggested ;  and,  unless 
the  statute  clearly  prohibit*  It,  such  a  con- 
struction should  be  adopted  as  will  ad- 
vance that  remedy,  Instead  of  unnecessa- 
rily hampering  it,  to  the  end  that  cases 
may  be  disposed  of  upon  their  merits,  in- 
stead of  upon  technicalities.  These  con- 
siderations have  compelled  the  California 
courts,  contrary  to  their  first  rulings, 
(People  v.  County  Court,  10  Cal.  19,)  to 
hold  that  other  Issues  than  those  made  In 
the  justice's  court,  may  be  made  and  tried 
In  the  appellate  court.  Kitts  v.  Superior 
Court,  62  Cal.  203;  Ketchum  v.  Superior 
Court,  65  Cal.  494,  4  Pac.  Rep.  492.  If  our 
statute  will  not  permit  of  such  construc- 
tion. It  should  be  so  amended  that  It  will; 
for  frequently,  without  this  right,  the 
merits  of  a  case  can  never  be  reached  or 
determined.  The  writ  must  be  dismissed. 
It  is  so  ordered. 

MURPHY,  C.  J.  I  concur  In  the  Judg- 
ment of  dismissal.  The  fact  that  a  conrt  • 
might  act  irregularly  in  matters  In  which 
it  has  jurisdiction  over  some  of  the  ques- 
tions involved  in  the  appeal  will  not  war- 
rant the  Issuance  of  the  writ  of  prohibi- 
tion. Such  a  writ  cannot  be  uped  to  pre- 
scribe what  a  court  shall  or  shall  not  con- 
sider In  a  matter  before  it.  To  do  so 
would  be  to  interfere  with  the  judicial 
functions  of  the  court.  High,  Extr.  Rem. 
§  772.  I  cannot  concur  in  the  conclusion 
reached  by  Justice  BIGELOW  that  certain 
words  written  in  the  printed  form  of  the 
notice  of  appeal  should  be  disregarded, — 
tbe  court  acquires  its  jurisdiction  through 
tbe  notice  of  appeal,— nor  that  the  district 
court  can  proceed  and  try  the  case  on  any 
other  issues  except  such  as  were  passed  up- 
on In  the  justice's  court.  For  the  forego- 
ing reasons,  I  concur  In  the  Judgment  of 
dismissal,  but  dissent  from  the  views  ex- 
pressed on  the  other  points. 
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CREEK  T.  McMANTJS  et  aL 

(Supreme  Court  of  Montana.  April  10,  1803.) 

nonsdit— directing  verdict— injunction  bojjd 
— Damages — Attorneys'  Pees. 

1.  A  direction  to  the  jury,  In  a  civil  case, 
to  find  for  defendant,  la  in  effect  a  nonsuit 
McKay  v.  Railway  Co.,  (Mont.)  31  Pac.  Rep. 
999,  followed. 

2.  On  dissolution-  of  an  injunction,  attor- 
neys' fees  paid  in  the  injunction  suit  by  defend, 
ant  therein  are  recoverable  as  damages  in  an 
action  on  the  injunction  bond. 

3.  In  an  action  on  an  injunction  bond  to  re- 
cover the  attorney's  fee  paid  by  plaintiff  (de- 
fendant In  the  injunction  suit)  for  service* 
therein,  it  appeared  that  no  other  relief  was 
asked  in  such  suit  than  the  injunction,  and  that 
the  temporary  injunction  was  dissolved  on  the 
trial,  and  not  on  a  separate  motion.  Plaintiff 
testified  that  she  employed  the  attorney  "to  dis- 
solve the  temporary  injunction,  and  to  resist 
the  perpetual  Injunction."  Hdd,  that  plaintiff 
need  not  show  how  much  of  the  attorney's  fee 
was  paid  "to  dissolve  the  temporary  Injunction," 
and  how  much  "to  resist  the  permanent  injunc- 
tion," as  the  right  to  the  injunction  was  the 
only  cause  of  action.  Campbell  v.  Metcalf,  1 
Mont  378,  distinguished. 

4.  Where  a  demurrer  to  a  complaint  is 
overruled,  it  ia  error  for  the  court,  on  subse- 
quently concluding  that  the  ruling  on  the  de- 
murrer waa  wrong,  to  exclude  evidence  in,  sup- 
port of  the  complaint,  unless  plaintiff  ia  first 
given  an  opportunity  to  amend. 

Appeal  from  district  court,  Ga  11a tin 
county;  Frank  K.  Armstrong,  Judge. 
-  Action  by  Rachel  E.  Creek  against  John 
McMamiH  and  others  on  an  Injunction 
bond.  There  was  a  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  DE  WITT,  J.: 
'  The  plaintiff  brought  this  action  to  re- 
cover against  the  defendants  damages  for 
the  alleged  wrongful  issuance  of  an  injunc- 
tion. McMnnus,  defendant  herein,  brought 
an  action  for  an  Injunction  against  this 
plain  tiff,  and,  in  such  action,  gave  the 
statutory  undertaking,  with  Cline  and 
Davis,  the  other  defendants  herein,  as  sure- 
ties. That  action  was  for  an  injunction 
only.  In  that  action  the  plaintiff  herein 
and  defendant  therein  recovered  Judgment 
for  costs,  and  for  the  dissolution  of  the  In- 
junction. Now,  in  the  case  at  bar  she 
seeks  damages  occurring  by  the  issuance 
of  that  injunction.  The  judgment  in  this 
ease  was  for  defendant,  and  plaintiff  herein 
appeals.  The  case  was  tried  to  a  Jury. 
At  the  close  of  the  evidence  for  the  plalo- 
tlff,  the  defendant  moved  the  court  "to  In- 
struct the  Jury  to  bring  in  a  verdict  for 
the  defendant,  on  the  ground  of  a  failure 
of  proof  by  plaintiff."  This  motion  was 
granted,  and  the  court  Instructed  the  jury 
accordingly.  In  pursuance  to  the  instruc- 
tion, the  Jury  found  for  the  defendants, 
and  judgment  waa  thereupon  entered. 
From  this  Judgment  the  plaintiff  appeals. 

E.  P.  Cad  well,  for  appellant.  Luce  & 
Luce,  for  respondents. 

DE  WITT,  J.,  (after  stating  the  facts.) 
Appellant  contends  that  the  granting  of 
the  motion  to  instruct  the  Jury  to  find  for 
the  defendants  was  error.  This  action  by 
the  court  in  a  civil  case  waa  practically, 
In  effect,  the  granting  of  a  nonsuit,  and 
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must  be  classified  and  treated  as  a  non- 
suit. That  this  is  the  proper  view  of  that 
action  by  the  court  was  so  folly,  and,  to 
my  mind,  satisfactorily,  treated  in  the 
recent  case  of  McKay  v.  Railway  Co.,  (De- 
cember term,)  31  Pac.  Rep.  999,  that  it 
would  not  be  profitable  to  add  to  the  re- 
marks made  in  that  case.  In  reviewing 
the  judgment  rendered  upon  the  sustain- 
ing of  that  motion  for  a  nonsuit,  all  facts 
will  be  considered  as  proved  which  the  ev- 
idence tends  to  prove.  Herbert  v.  King, 
1  Mont.  475;  Cans  r.  Woolfolk,  2  Mont. 
468.  Does  the  evidence  in  this  case  tend 
to  prove  any  cause  of  action?  The  causa 
of  action  was  for  damages  occurring  by 
reason  of  the  injunction  action  of  defend- 
ant herein  against  plaintiff  herein.  One 
item  of  the  alleged  damages  Is  pleaded  In 
the  complaint  In  this  case  as  follows: 
"That,  in  order  to  defend  said  suit,  and 
to  procure  the  dissolution  of  said  writ  of 
injunction,  this  plaintiff  (defendant  there- 
in) was  obliged  to,  and  did,  employ  an  at- 
torney at  an  expense  of  one  hundred  dol- 
lars, which  sum  so  paid  was  a  reasonable 
sum  for  said  services. "  We  tblnk  that  there 
was  evidence  tending  to  sustain  this  alle- 
gation. That  action  of  McManus  v.  Creek 
was  for  an  injunction  only.  The  injunc- 
tion was  not  asked  for  In  connection  with 
any  other  cause  of  action;  nor  were  any 
damages  claimed;  nor  was  any  other  re- 
lief than  the  Injunction  asked.  Nothing 
was  obtained  by  plaintiff  In  that  action 
except  a  temporary  Injunction.  That  tem- 
porary iujunctlon  was  dissolved  on  the 
trial  of  the  action,  and  not  upon  a  sepa- 
ra  te  motion  made  for  that  purpose.  Plain- 
tiff testified  on  her  examination  as  a  wit- 
ness as  follows:  "I  am  the  plaintiff  in  this 
case.  I  was  the  defendant  in  the  case  of 
John  McManus  v.  Rachel  E.  Creek,  that 
was  tried  about  a  year  ago;  and  In  that 
case  I  employed  a  person  to  resist  the  In- 
junction which  had  been  served  on  me  in 
that  case.  I  employed  Judge  Liddell  to 
dissolve  the  temporary  injunction,  and  to 
resist  the  perpetual  injunction,  and  that 
was  the  only  purpose  for  which  I  employed 
him  In  that  case."  Respondent  contends 
that  the  fee  paid  to  the  attorney  for  "dis- 
solving the  temporary  injunction,"  and 
"to  resist  the  perpetual  Injunction,  Is  not 
by  the  evidence  apportioned  between  these 
two  services,  and  that  the  jury  could  not 
determine  what  portion  of  the  one  hun- 
dred dollars  was  paid  for  dissolution  of 
the  Injunction.  Campbell  v.  Metcalf,  1 
Mont.  878.  But  In  that  case  the  fees  paid 
to  theattorneys  were  In  an  action  brought 
to  recover  possession  of  a  mining  claim. 
In  that  action  an  Injunction  was  pro- 
cured. The  fees  were  paid  to  the  attor- 
neys in  a  gross  sura  for  their  services  in  de- 
termining the  title  to  the  property,  and  In 
procuring  a  dissolution  of  the  temporary 
injunction.  It  appeared  In  the  evidence 
th«*t  there  were  these  two  separate  and 
distinct  services.  It  did  not  appear  what 
portion  of  the  fees  were  paid  for  dissolving 
the  Injunction,  and  what  portion  for  de- 
termining the  title  to  the  property.  The 
court  said:  "As  there  was  no  evidence  to 
show  how  much  money  had  been  paid  to 

ftrocure  the  dissolution  of  this  injunction, 
t  was  improper  for  the  court  to  give  any 
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Instruction  which  would  lead  the  jury  to 
consider  the  matter."  But  In  the  case  at 
bar  the  right  to  an  injunction  was  the 
only  cause  of  action  set  up  or  litigated, 
and  no  services  could  have  been  rendered 
lor  any  other  purpose.  Upon  the  trial  the 
temporary  Injunction  was  dissolved,  and 
a  perpetual  injunction  denied,  at  oue  strike, 
and  by  one  service  of  the  attorney.  The 
damages  caused  the  plaintiff  herein  were 
caused  by  the  action  of  McManus  v. Creek, 
and. the  Issuance  of  the  temporary  Injunc- 
tion on  the  complaint  therein.  The  de- 
fendant employed  an  attorney  to  resist 
that  injunction.  Instead  of  attacking  the 
temporary  injunction,  which  was  In  force, 
by  a  distinct  motion  for  that  purpose,  the 
attorney  dissolved  it  by  another  sort  of 
attack.  He  nasaulted  the  very  foundation 
of  the  injunction,— that  is,  the  action  in 
which  it  was  granted,— and  demolished 
the  whole  structure  by  one  effort.  These 
facts  render  applicable  the  case  of  Miles  v. 
Edwards,  6  Mont.  180,  9  Pac.  Rep.  814,  In 
which  case,  as  In  the  case  at  bar,  the  only 
cause  of  aetion  was  the  Injunction ;  there- 
fore Miles  v.  Edwards  and  the  case  now 
before  us  are  distinguishable,  as  above 
noted,  from  Campbell  v.  Metcalf,  supra, 
and  also  from  AUport  w.  Kelfey,  2  Mont. 
343,  and  Parker  v.  Bond, 6  Mont.  14, 1  Pac. 
Rep.  209,  in  which  latter  cases,  as  well  as 
In  Campbell  v.  Metcalf,  there  was  a  main 
cause  of  action  involving  the  title  to  prop- 
erty, and  the  Injunction,  as  remarked  In 
Miles  v.  Edwards,  was  only  ancillary  there- 
to. It  therefore  appears  herein  that  the 
fee  paid  the  attorney  was  paid  wholly  on 
account  of  the  Injunction  and  for  services 
as  to  no  other  cause  of  action  than  the  in- 
junction. We  are  therefore  of  opinion  that 
there  was  evidence  tending  to  prove  dam- 
ages occurring  to  plaintiff  by  reason  of  be- 
ing obliged  to  pay  attorneys'  fees  in  the 
Injunction  action.  Such  damages  may  be 
recovered  In  an  action  upon  the  undertak- 
ing given  in  the  injunction  suit.  See  cases 
above  cited  In  this  opinion. 

We  will  notice  the  error  claimed  in  ex- 
clusion of  testimony.  The  complaint  al- 
leges that,  by  the  said  wrongful  issuance 
of  the  injunction,  the  plaintiff  sustained 
damages  In  the  loss  of  crop,  which  she 
says  are  particularly  set  forth, as  follows: 
"That  the  loss  of  crop  caused  by  this  plain- 
tiff, [defendant  therein,]  not  being  able  to 
secure  water  through  said  irrigating  ditch, 
so  commenced,  to  properly  Irrigate  them, 
by  reason  of  her  stopping  work  thereon, 
by  reason  of  said  Injunction  being  so 
wrongfully  issued  and  served,  in  the  sum 
of  one  hundred  and  fifty  dollars."  A  de- 
murrer by  defendant  was  directed  at  this 
paragraph  of  the  complaint,  as  follows: 
"That  said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action 
for  the  damages  alleged  in  paragraph  8 
thereof."  The  district  court  overruled 
this  demurrer,  thereby  declaring  its  view, 
and  the  law  of  the  case  for  the  time,  that 
this  paragraph  of  the  complaint  was  a 
sufficient  allegation  of  damages.  Upon 
the  trial,  plaintiff  offered  evidence  tending 
to  show  In  detail  the  destruction  of  her 
crop  of  grain  by  reason  of  tre  deprivation 
of  the  water,  and  the  value  of  the  same, 
and  the  damages.   The  court  refused  to 


admit  this  evidence,  on  the  ground  that 
the  allegation  of  special  damages  in  the 
complaint  was  not  sufficient.  It  may  be 
that  the  allegation  of  damages  to  the 
crop,  as  set  out  In  the  complaint,  should 
have  been  more  complete  in  alleging  the 
kind  and  quantity  of  the  crop,  and  the 
amount  of  profits  of  which  plaintiff  was 
deprived.  Carron  v.  Wood,  10  Mont.  607, 
508,  26  Pac.  Rep.  388.  The  Infirmity  in  the 
allegation  is  probably  not  of  such  vital 
character,  however,  that  it  could  have 
been  urged  by  defendant  after  he  had  an- 
swered, if  verdict  and  judgment  bad  fol- 
lowed for  plaintiff.  But  the  court,  on  de- 
murrer, had  held  this  allegation  of  the 
complaint  uufficlent.  Then,  on  the  trial, 
when  It  excluded  plaintiff's  proffered  evi- 
dence, it,  in  effect,  held  the  allegation  to 
be  Insufficient.  Plaintiff,  after  the  court 
had  told  her  that  bercomplaint  was  good, 
went  into  the  trial  rightfully  relying  upon 
that  ruling.  If  the  court  had  obtained  fur- 
ther light  upou  the  subject,  and  had  con- 
cluded that  Its  ruling  upon  the  demurrer 
was  wrong,  it  should  have  given  plaintiff 
an  opportunity  to  amend  her  complaint 
before  ruling  out  all  her  evidence;  for,  as 
the  trial  went,  the  plaintiff,  by  relying 
upon  the  first  ruling  of  the  conrt  as  to  the 
sufficiency  of  her  complaint,  was  defeated 
in  offering  her  evidence  to  sustain  the  com- 
plaint, because  the  court  had  in  the  mean 
time  concluded  that  the  complaint  was  In- 
sufficient. We  are  of  opinion  that  this 
was  an  error.  These  remarks  also  apply 
to  other  exclusions  of  evidence  specified 
by  appellant  on  the  ground  that  the  com- 
plaint was  insufficient,  whereas  the  court 
had,  on  demurrer,  held  that  in  these  re- 
spec  la  the  complaint  was  sufficient.  The 
Judgment  is  reversed,  and  the  case  is  re- 
manded for  a  new  trial. 

PEMBERTON,  O.  J.*,  and  HARWOOO, 
J.,  concur. 

(M  Or.  2) 

MARQUAM  v.  SBNGFELDBR  et  sL 
(Supreme  Court  of  Oregon.   April  4,  1893.) 
Chattel  Mortgages  —  What  Constitutes  — 
Pledge— Fraudulent  Conveyances. 

1.  A  chattel  mortgage  in  Oregon  does  not 
merely  give  a  Hen  on  the  property,  but  conveys 
the  title  and  right  to  possession. 

2.  An  agreement  in  a  lease  that  the  per- 
sonal property  on  the  premises  shall  be  at  all 
times  liable  for  the  rent,  and  that  the  lessor 
may  hold  it  therefor  on  violation  of  the  lease  by 
the  lessee,  does  not  constitute  a  chattel  mort- 

Sge,  since  title  to  the  property  is  not  trans- 
Ted,  but  creates  an  equitable  lien,  enforce- 
able against  the  property  in  the  hands  of  the  les- 
see, or  his  voluntary  assignees,  purchasers,  or 
incumbrancers  with  notice. 

3.  Nor  does  the  agreement  constitute  a 

Sledge,  since  possession  of  the  property  is  not 
elivered. 

4.  An  agreement  in  a  lease  of  premises  for 
a  restaurant,  that  all  "personal  property,  in- 
cluding furniture  and  household  goods  of  every 
description ,"  shall  be  liable  for  the  rent,  is  suf- 
ficient, under  the  description  "furniture"  and 
"household  goods,"  to  create  an  equitable  lien 
on  all  chattels  which  contribute  to  the  use  or 
convenience  of  the  lessee,  or  the  ornament  of 
the  house,  and  every  article  of  a  permanent 
nature  which  is  not  consumed  in  its  enjoyment, 
but  not  on  wines,  liquors,  and  groceries. 
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5.  The  fact  that  a  debtor  Is  in  failing:  cir- 
cumstances, to  the  knowledge  of  a  creditor  who 
takes  a  chattel  mortgage  on  all  his  property  to 
secure  a  debt,  and  takes  possession  to  foreclose, 
does  not  render  the  mortgage  fraudulent  as 
against  a  subsequent  attaching  creditor. 

Appeal  from  circuit  court,  Multnomah 
county;  George  H.  Burnett,  Judge. 

Suit  by  P.  A.  Marquam  against  Charles 
Sengfelder,  Wilson  Thompson,  F.  C. 
Barnes,  and  others.  From  the  decree,  de- 
fendants Thompson  and  Barnes  separate- 
ly appeal.  Modified. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MOORE,  J.: 

This  is  a  suit  to  establish  and  foreclose 
a  lien  on  certain  personal  property  for  the 
payment  of  rent.  The  material  facts  are 
as  follows:  That  on  November  10,  1891, 
the  plaintiff  entered  Into  a  written  con- 
tract with  the  defendant  Sengfelder,  under 
their  hands  and  seals,  whereby  he  leased 
to  the  latter  stores  numbered  125  and  127, 
od  Morrison  street,  in  the  Marquam  block, 
Portland,  Or.,  to  be  used  as  a  restaurant 
and  confectionery  store,  for  the  term  of 
three  years,  at  a  monthly  rental  of  $250  for 
the  first  year,  $800  for  the  second,  and  $400 
for  the  third,  payable  In  advance.  Said 
lease  contained  the  following:  clause:  "  All 
personal  property, including  furniture  and 
household  goods  of  every  description,  to 
be  at  all  times  liable  for  rent  of  said  prem- 
ises. In  case  of  violation  of  any  of  the 
provisions  of  this  lease  by  the  lessee  the 
lessor  may  terminate  this  lease,  and  hold 
any  property  found  thereon  for  any  ar- 
rears of  rent  or  damages."  This  lease  was 
not  filed  or  recorded,  and  neither  the  sub- 
sequent mortgagee  norattachlngcredltors 
of  Sengfelder  had  any  notlceor  knowledge 
thereof.  On  December  8,  1891,  the  lessee 
went  Into  possession  of  the  demised  prem- 
ises, paid  thelustallment8  of  rent  to  Janu- 
ary HI,  1892,  and  operated  a  restaurant  and 
confectionery  store  there  until  February 
17. 1892.  That  on  Jnouary  22,  1h92,  Seng- 
felder was  indebted  to  the  Portland  Na- 
tional Bank,  of  Portland,  Or.,  In  the  sum 
of  $1,700,  and  on  that  day  he  executed  and 
delivered  to  said  bank  a  promissory  note 
for  the  amount,  which  was  signed  by  him- 
self, Mary  A.  Sengfelder,  bis  wife,  and  Wil- 
son Thompson,  his  stepfather-in-law. 
That  on  said  17th  day  of  February,  1892, 
the  bank  assigned  said  note  to  Thompson, 
before  the  maturity  thereof,  and  took  a 
note  for  said  amount  In  lieu  thereof, 
signed  by  Wilson  Thompson  only.  That 
Sengfelder,  on  the  same  day,  executed  and 
delivered  to  Thompson  his  note,  payable 
on  demand,  for  the  amount  due  the  bank, 
and  other  Indebtedness  to  Thompson, 
amounting  in  all  to  91,910.40,  and,  to  se- 
cure the  payment  of  the  same,  he  executed 
and  delivered  to  Thompson  achattel  mort- 
gage upon  all  the  personal  property  in 
said  stores,  particularly  describing  the 
same.  This  mortgage  was  duly  filed  on 
the  day  of  Its  execution,  and,  about  two 
hours  after  such  filing,  Thompson  de- 
manded payment  of  said  note,  and  In  de- 
fault thereof  took  possession  of  said 
goods  and  chattels.  After  Thompson  had 
taken  possession  of  the  goods,  the  defend- 
ant Barnes  commenced  an  action  against 
Sengfelder,  in  a  justice's  court  of  Mult- 


nomah county,  to  recover  the  sum  of  $134, 
and  at  the  same  time  caused  a  writ  of  at- 
tachment to  be  issued  and  delivered  to  a 
deputy  sheriff  for  execution,  and  on  the 
same  day,  between  10 and  11  o'clock  in  the 
evening,  that  officer  appointed  apersou  to 
take  charge  of  the  restaurant,  and  on  the 
next  day  took  possession  of  said  goods 
and  chattels,  and  thereafter  other  credit- 
ors levied  writs  of  attachment  upon  the 
same  property.  That,  after  theofflcerhad 
executed  Barnes' writ, Thompson  consent- 
ed that  the  help  which  had  been  employed 
by  Sengfelder  might  take  some  of  the  at- 
tached property  in  payment  of  the  amount 
due  them  from  the  latter.  That  some  of 
the  goods  were  removed  from  the  store 
rooms  for  that  purpose,  but  were  returned 
by  the  officer.  That  on  February  2, 1892, 
plaintiff  commenced  this  suit  for  the  rent 
then  due,  and  a  receiver  was  duly  appoint- 
ed, who,  by  order  of  the  court,  took  pos- 
session of  and  soldthefnrnitureand  house- 
hold goods  for  $1,300,  the  wines  and  liquors 
for  $120,  and  the  groceries  and  canned 
goods  for  $43.75,  which  several  amounts 
were  deposited  In  court.  Separate  an- 
swers were  filed  by  Sengfelder,  Thompson, 
and  Barnes,  bnt  the  other  attaching 
creditors  made  default.  After  the  Issues 
were  completed,  Sanderson  Reed  was  ap- 
pointed' referee,  who  took  and  reported 
the  testimony,  together  with  his  findings 
of  fact  and  conclusions  of  law  thereon. 
This  report  was  in  the  main  confirmed  by 
the  court,  which  decreed  that  plaintiff's 
lease  created  a  Hen  upon  said  personal 
property,  and  upon  the  fund  arising  from 
the  sale  thereof ;  that  the  fund  be  applied 
— First,  to  the  paymentof  plaintiff's  claim 
and  costs;  second,  to  the  claim  of  the  de- 
fendant Thompson;  and,  third,  to  that 
of  the  defendant  Barnes,— from  which 
Thompson  and  Barnes  each  appeal,  and 
contend  that  plaintiff  had  no  Hen  upon 
said  goods.or  upon  the  fund,  while  Barnes 
also  contends  that  Thompson's  mortgage 
whs  fraudulent,  and  made  to  hinder  and 
delay  the  creditors  of  Sengfelder. 

W.  M. Cake, for  appellant  Wilson  Thomp- 
son. Frank  V.  Drake,  for  appellant  F.  C. 
Barnes.  U.  S.  Grant  Marquam,  for  re- 
spondent. 

MOORE.  J.,  (after  stating  the  facts.) 
The  respondent  contends  that  the  clause 
of  the  lease  above  quoted  created  a  Hen 
upon  all  the  personal  property  on  the 
leased  premises,  which  in  equity  should  be 
treated  as  a  chattel  mortgage.  The  said 
clause  does  not  create  achattel  mortgage, 
because  the  title  to  the  property  was  not 
transferred;  nor  does  it  creates  pledge, 
because  possession  thereof  was  not  deliv- 
ered. It  was  formerly  held  In  this  state 
that  a  chattel  mortgage  only  created  a 
lien  upon  personal  property.  Chapman  v. 
State,  6  Or.  435;  Knowles  v.  Herbert,  11 
Or.  240,4  Pac.  Rep.  126.  But.  In  Threshing- 
Macbiue  Co.  v.  Campbell,  14  Or.  465,  13 
Pac.  Rep.  824,  this  court,  by  Thayer,  J.,  In 
our  Judgment,  announced  the  correct  doc- 
trine, and  held  that  a  chattel  mortgage 
created  more  than  a  lien,  and  that  the 

Sortgagee,  after  condition  broken,  has  a 
£ht  to  the  thing,  which  he  may  main- 
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tain  in  an  action, In  the  nature  of  replevin, 
to  recover  It,  If,  upon  demand,  delivery 
thereof  be  denied.  In  a  clause  of  a  written 
agreement  which  provided  that  in  case  of 
default  the  parties  were  authorized  "to 
take  immediate  possession  of  all  goods, 
wares,  and  merchandise,  lumber  and 
shingles,  and  the  personal  property,  now 
In  our  possession  and  belonging  to  us,"  it 
was  held  that  it  whs  nothing  but  a  naked 
power,  not  coupled  with  any  interest, and 
could  not  operate  to  give  any  right  to  the 
property  Itself  until  reduced  to  possession. 
Holmes  v.  Hall.  8  Mich.  66.  In  a  stipula- 
tion of  a  lease  which  provided  that  "  all 
goods,  wares,  and  merchandise,  household 
furniture,  fixtures,  or  other  property  which 
are  or  shall  be  placed  on  *eald  premises, 
shall  be  liable,  and  this  lease  shall  hereby 
constitute  a  lien  or  mortgage  on  said 
property  to  secure  the  rent  due,  or  to 
grow  due  on  this  lease,"  the  court  held 
that  it  did  not  create  a  mortgage.  Dalton 
v.  Laudahn,  27  Mich.  529.  In  a  covenant 
of  a  lease  which  contained  the  following: 
"And  the  said  parties  of  the  second  part 
hereby  pledge  and  bind  all  improvements 
und  machinery  which  they  may  put  on 
said  premises  for  the  payment  of  the  rent 
aforesaid,  and  for  the  due  performance  of 
all  other  covenants  herein  contained," — 
the  court  held  that  it  did  not  create  a 
mortgage,  nor  purport  to  mortgage  after- 
acquired  property;  that  it  was  simply  a 
contract  for  a  lien  whenever  the  rent  be- 
came in  arrear,  aud  would  constitute  a 
lien  inequity.  The  highest  claim  which 
can  reasonably  be  made  fur  the  stipula- 
tion in  the  lease  iu  tho  case  at  bar  is  that 
It  created  an  equitable  lien,  it  is  an  ex- 
press executory  agreement  in  writing, 
whereby  the  lessee  Indicated  an  Intention 
to  make  the  property  therein  described  a 
security  for  the  rent,  which  is  enforceable 
against  the  property  in  the  htinds  of  the 
lessee,  and  of  his  voluntary  assignees,  pur- 
chasers, and  incumbrancers  with  notice. 
3  Pom.  Eq.  Jnr.  §  1235. 

The  claim  being  a  lien,  and  creating  no 
property  right,  nor  interest  analogous  to 
property,  but  only  a  mere  personal  right 
and  obligation,  by  means  of  which  the 
plaintiff  is  entitled  to  follow  the  Identical 
thing,  and  to  enforce  the  defendants*  obli- 
gation by  a  remedy  which  operates  direct- 
ly upon  the  thing  itself,  (Id.  §  1234,)  can 
this  remedy  be  enforced  against  one  who 
has  acquired  the  thing  without  notice  of 
the  plaintiff's  claim?  In  the  case  of  Feja- 
vary  v.  Broesch,  52  Iowa,  88,  2  N.  W.  Rep. 
963,  Seevers.  J.,  in  construing  a  similar 
clause  in  a  lease  which  provided  that  the 
lessor  should  have  a  perpetual  lien  upon 
certain  personal  property,  as  security  for 
rent,  says:  "Technically,  It  is  said  the  in- 
strument in  this  case  cannot  be  regarded 
as  a  mortgage,  because  it  does  not  con- 
tain a  grant  or  conveyance  of  the  proper- 
ty. But  clearly  it  creates  a  lieu  or  equita- 
ble charge;  and  the  right  of  a  party  to 
execute  it.  and  its  validity,  must  depend 
on  the  same  principle  as  a  mortgage." 
The  law  which  determines  the  validity  of 
a  chattel  mortgage  must  be  applied  with 
equal  force  and  like  effect  tosuch  equitable 
liens.  In  Marks  v.  Miller,  21  Or.  317,  2S 
Pac.  Rep.  14,  it  was  held  that  under  our 


statute,  when  a  chattel  mortgage  has  not 
been  filed,  a  presumption  of  fraud  is  creat- 
ed from  the  retention  of  possession  of  the 
mortgaged  property  by  the  mortgagor, 
which  maybe  rebutted  by  showing  that  it 
was  made  in  good  faith,  and  for  a  valua- 
ble consideration.  We  think  it  unneces- 
sary to  quote  the  testimony  offered  upon 
this  branch  of  the  question,  since,  in  our 
judgment,  it  conclusively  shows  that  the 
lien  was  created  in  good  faith,  and  for  a 
vuluable  consideration. 

Was  the  specification  in  the  lease  of  "  all 
personal  property  in  said  premises,  includ- 
ing furniture  and  household  goods  of  ev- 
ery description,"  sufficient  to  create  a 
lien?  Mr.  Jones,  in  his  work  on  Chattel 
Mortgages,  (section  54.)  says:  "A  descrip- 
tion which  will  enable  third  persons,  aided 
by  inquiries  which  the  instrument  itself 
suggests,  to  identify  the  property,  is  suffi- 
cient." "The  identity  of  the  property  is 
not,  in  such  cases,  ascertained  by  any 
specific  description  which  distinguishes  It 
from  other  property  of  the  same  kind  or 
species,  but  by  its  locality. "  Lawrence  v. 
Evarts,  7  Ohio  St.  194.  "Appurently.lt 
seems  a  more  bald  description  to  sny, 
'AH  my  household  furniture,'  than  to 
enumerate  the  articles,  and  describe  them 
as  '  two  dozen  of  chairs,  five  tables.'  etc. ; 
but  in  reality  the  latter  will  require  ex- 
trinsic evidence  to  Identify  the  property, 
as  much  as  the  former  would."  Harding 
v.  Coburn,  12  Mete.  (Mass.)  333.  Thus  It 
would  appear  that  the  description,  "fur- 
niture and  household  goods,  was  suffi- 
cient, (Beach  v.  Derby,  19  111.  C17,)  and, 
from  their  locality,  the  several  articles 
thereof  might  be  identified  by  extrinsic  evi- 
dence; but  could  the  articles  described  as 
"ail  personal  property"  be  identified  in 
this  manner  from  the  lease?  In  Morrill  v. 
Noyes,  56  Me.  458,  Davis,  J.,  clearly  enun- 
ciates the  rules  for  determining  what 
property  should  be  Included  in  similar  de- 
scriptions, as  follows:  "(1)  The  contract 
must  relate  to  some  particular  property 
described  therein,  which,  though  not  in 
existence,  must  be  reasonably  certain  to 
come  into  existence,  so  that  the  minds  of 
the  parties  may  be  in  agreement  as  to 
what  it  is  to  be,  and.  If  the  sale  is  absolute, 
what,  with  reasonable  certainty,  taking 
the  ordinary  contingencies  Into  considera- 
tion. Is  the  present  value.  (2)  The  ven- 
dor or  mortgagor  must  have  a  present, 
actual  interest  in  it,  or  concerning  it.  As 
is  said  In  illustrating  rule  14  of  Bacon's 
Maxims,  'The  law  doth  not  allow  of 
grants,  except  there  be  the  foundation  of 
an  interest  in  the  grantor.'  There  must  be 
something  In  proesenti,  of  which  the  thing 
in  futuro  is  to  be  the  product,  or  with 
which  it  Is  to  be  connected,  as  necessary 
for  its  use,  or  as  Incident  to  it,  constitut- 
ing a  tangible,  existing  batds  for  the  con- 
tract." Applying  these  rules  to  the  case 
at  bar,  can  It  be  said  that  the  contract  or 
specification  In  the  lease  included  all  the 
personal  property,  or  that  the  minds  of 
the  lessor  and  lessee  met  and  agreed  upon 
what  it  should  be?  We  think  It  conld 
not,  but  this  would  not  render  the  con- 
tract void  as  to  such  property  as  could 
be  identified  thereby.  Jones,  Clint.  Mortg. 
§  74.  The  word  "furniture"  means  all  per- 
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eonal  "diattels  which  may  contribute  to 
the  a«  or  convenience  of  the  householder, 
or  the -ornament  of  the  house,  (Rop.  Leg. 
269;)  ami  the  term  44  household  good*" 
means  every  article  of  a  permanent  na- 
ture which  is  not  consumed  in  Its  enjoy- 
ment, (Id.  253.)  The  wines,  liquors,  and 
groceries  are  not  "furniture,"  and  they 
cannot  be  considered  as  "household 
goods'"  and  hence  the  tease  did  not  create 
any  lien  thereon.  The  return  of  the  re- 
ceiver «bows  that  the  wines  and  liquors 
were  «old  for  $120,  the  groceries  and 
canned  goods  for  $43.75,  and  that  the  res- 
taurant furniture  and  household  goods, 
upon  which  plaintiff  bad  a  lien,  brought 

There  was  some  testimony  taken  before 
the  referee  which  tended  to  prove  that  the 
defendant  Seugfelder,  with  the  knowledge 
of  plaintiff,  sold.  In  the  ordinary  course 
of  business,  articles  of  personal  property, 
eoosisting  of  stock  la  trade;  but,  the 
plead  lags  having  raised  no  issue  upon  this 
qeeettou,  It  was  properly  held  irrelevant. 

The  defendant  Barnes  contends  that 
Sengfeidefe  mortgage  to  Thompson  was 
fraudulent.  It  is  true  that  Sengfelder 
was  in  telling  circumstances,  and  no 
doubt  Thompson  had  a  better  knowledge 
of  this  fact  than  any  other  creditor;  but 
would  this  make  the  transaction  fraudu- 
lent? If  Sengfelder  had  given  his  mort- 
gage to  the  bank  to  secure  the  note  It 
held  against  blm,  no  one  would  contend 
that  such  act  would  have  been  fraudu- 
lent. A  debtor  In  falling  circumstances 
may  prefer  a  creditor,  and  appropriate  his 
property  to  the  satisfaction  of  such  cred- 
itor's claim.  Kruse  v.  Prindle,  8  Or.  15* ; 
Burrlll,  Assignm.  21K;  Bump,  Fraud.  Con  v. 
314.  When  Thompson  secured  the  assign- 
ment of  the  note  from  the  bank,  he  had  a 
boua  fide  claim  agn Inst  Sengfelder;  and, 
since  the  latter  could  have  preferred  the 
bank,  he  could.  In  like  manner,  have  pre- 
ferred Thompson.  When  the  mortgage 
was  executed  and  filed,  Thompson  de- 
manded payment  of  the  note,  and  upon 
default  took  Immediate  possession  of  the 
chattels.  This  gave  him  a  conditional  ti- 
tle to  the  goods  and  the  possession  there- 
of, for  the  purpose  of  foreclosing  his  mort- 
gage, and  such  possession  was  taken  be- 
fore any  attachments  were  levied.  Some 
testimony  was  taken  for  the  purpose  of 
showing  that  Sengfelder'*  mortgage  to 
Thompson  was  executed  for  a  fraudulent 
purpose.  The  officer  who  levied  the 
writ  of  attachment  for  Barnes  swears 
that,  when  he  went  to  the  restaurant  for 
that  purpose,  Sengfelder  requested  him 
not  to  close  up  the  place,  while  the  latter 
nweara  that  such  request  was  made  upon 
the  levy  of  a  former  writ.  Admitting  that 
he  made  this  request  at  that  time,  this 
does  not,  in  our  Judgment,  necessarily 
prove  that  there  was  any  eecret  trust  ex- 
isting between  him  and  Thompson.  He 
had  an  Interest  as  mortgagor,  and  may 
have  entertained  a  hope  that  he  could  ad- 
just the  matter.  Sengfelder  swears.  In  re- 
lation to  the  attempt  to  remove  the  goods 
to  pay  the  help,  that  Q.  W.  Hazen,  the 
agent  of  the  bank,  who  had  known  Mr. 
Thompson  for  several  years,  told  the  lat- 
ter that  the  law  required  attaching  cred- 


itors to  pay  the  help,  and  that  Mr.  Thomp- 
son was  trying  to  observe  Mr.  Hazen's 
advice.  Seas.  Laws  1891,  p.  81,  provide 
that  when  goods  are  attached  the  labor- 
ers in  defendant's  employ  shall  have  a  pre- 
ferred claim,  within  certain  limits  a«  to  time 
and  amount;  but,  while  the  attached 
goods  could  not  have  been  appropriated 
In  this  summary  manner,  we  do  not  think 
Thompson's  act  indicated  an  intent  to 
protect  Sengfelder.  The  mortgage  given 
to  secure  f  1,910.40  included  all  of  Sengfel- 
der's property;  hut,  when  it  was  sold  by 
the  receiver,  $1,403.75  was  the  full  amount 
received  therefor.  This,  in  our  opinion, 
purges  the  transaction  of  every  badge  of 
fraud.  The  decree  of  the  court  below  will 
be  modified  In  accordance  with  this  opin- 
ion. 

(24   Or.  16) 

ODD  FELLOWS'  HALL  ASS'N  OF  PORT- 
LAND v.  HEGELE. 
(Supreme  Court  of  Oregon.   April  4,  1803.) 

Party -Wall  Agreement  — Eqcitt  —  Rescission 
of  Costracts— Corporations— Contracts. 

1.  The  easement  of  an  adjoining  lot  owner 
created  by  a  party-wall  agreement  ceases  when 
the  wall  becomes  unfit  either  from  age  or  acci- 
dent 

2.  The  provision  in  a  party-wall  agreement 
that  the  rights  of  the  parties  shall  continue  "so 
long  as  the  wall  shall  stand"  does  not  mean 
so  long  as  any  portion  of  the  wall  itself  shall 
remain,  but  so  long  as  the  wall  shall  remain  fit 
for  use  as  a  party  wall,  and  therefore  it  does 
not  violate  a  provision  in  the  agreement  that 
"no  perpetual  right  or  easement  shall  be  there- 
by acquired." 

3.  Where  a  corporation  acquiesces  for  15 
years  in  a  party-wall  agreement  made  by  its 
directors,  on  the  faith  of  which  the  other  party 
makes  expensive  improvements,  from  which  the 
corporation  derives  commensurate  benefits,  and 
by  the  contract  is  relieved  from  burdensome 
obligations,  a  court  of  equity  will  not  cancel 
the  agreement  at  its  suit  merely  because  it  was 
in  excess  of  the  powers  of  the  corporation. 

4.  A  private  corporation  (Odd  Fellows'  As- 
sociation) with  power  to  buy  and  hold  real  es- 
tate and  erect  buildings  thereon  "for  the  use 
and  occupation  of  the  several  lodges  and  en- 
campments of  the  Independent  Order  of  Odd 
Fellows  in  the  city  of  P.,  *  •  •  and  of 
doing  any  and  all  other  things  necessary  and 
essential  to  carry  on  said  business,  or  to  ad- 
vance the  good  of  said  order  in  said  city,"  - 
having  purchased  a  lot,  and  agreed  to  erect  a 
party  wall  on  the  line  of  the  adjoining  lot, 
and  having  erected  a  building  which  did  not 
reach  such  line,  has  the  power  to  agree  with 
the  adjoining  lot  owner  to  allow  him  to  use 
the  wall  as  it  stands  as  a  party  wall. 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Suit  by  the  Odd  Fellows'  Hall  Associa- 
tion of  Portland,  Or.,  agninst  Charles  He- 
gele.  to  rescind  and  cancel  a  party-wall 
agreement.  From  a  decree  for  defendant, 
plaintiff  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  LORD,  C.  J.: 

This  is  a  suit  for  the  rescission  and  can- 
cellation of  a  party-wall  agreement,  in 
writing,  entered  Into  by  the  plaintiff  and 
the  grantors  of  the  defendant  on  the  15th 
day  of  May,  1876.  The  plaintiff  is  a  pri- 
vate corporation,  incorporated  under  the 
laws  of  this  state,  and,  among  other 
things,  is  authorized  and  empowered  to 
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buy  real  estate,  and  erect  buildings  there- 
on suitable  "for  the  use  and  occupation 
of  the  several  lodges  and  encampments  of 
the  Independent  Order  of  Odd  Fellows  in 
the  city  of  Portland,  as  well  as  such  other 
buildings  as  may  be  erected  for  the  benefit 
of  said  lodges  and  encampments,  and  of 
doing  any  and  all  other  things  necessary 
and  essential  to  carry  on  said  business 
or  to  ad  vance  tho  good  of  said  order  in 
said  city."  The  facts  substantially  are 
these:  That  on  the  10th  day  of  April, 
1869,  the  plaintiff  purchased  of  O.  W. 
Vaughn,  and  the  said  Vaughn,  by  deed  of 
bargain  and  sale,  but  without  covenants 
of  warranty,  conveyed  to  the  plaintiff, 
all  of  lot  No.  1.  in  block  No.  15,  in  the  city 
of  Portland,  Or.  That  the  consideration 
of  said  deed  was  $ 22,000,  and  tin  agree- 
ment on  the  part  of  tho  plaintiff  to  erect 
dnring  the  year  1869,  and  forever  main- 
tain, certain  walls  in  said  agreement  de- 
scribed on  the  line  between  said  lot  1  aud 
lot  2,  and  on  the  line  between  said  lot  1 
and  lot  8,  in  said  block  15,  so  that  one  half 
of  the  walls  should  rest  upon  lot  1,  and 
the  other  half  upon  lots  2  and  8;  and  by 
the  said  agreement  the  said  Q.  W.  Vaughn, 
his  heirs  and  assigns,  were  granted  the 
right  and  perpetual  privilege  and  license 
to  use  said  walls  for  the  construction  and 
support  of  any  brick  or  stone  buildings 
which  the  Baid  Vaughn,  his  heirs  or  as- 
signs, might  thereafter  erect  on  said  lots 
2  and  8.  or  either  of  them.  The  lot  Is  100 
feet  long,  and  50  feet  wide.  The  plaintiff 
shortly  thereafter  procured  plans  and 
specifications  for  a  building  50  feet  wide 
and  95  feet  long,  and  erected  the  building 
now  standing  upon  said  lot  1,  according 
to  said  plans  and  specifications.  The 
wall  of  said  building,  for  a  distance  of  95 
feet  from  the  east  line  of  said  lot  1,  rests 
upon  the  line  between  lots  1  and  2;  but 
the  plaintiff  never  erected  a  wall  upon  the 
remaining  6  feet  along  the  line  between 
lots  1  and  2,  nor  along  the  line  between 
lots  1  and  8,  but  did  erect  a  wall  running 
the  whole  width  of  said  lot,  parallel  with 
and  5  feet  east  of  the  line  between  lots  1 
and  8.  That  on  the  10th  day  of  August, 
1875,  C.  A.  Alisky  and  the  defendant  pur- 
chased the  east  20  feet  of  lot  8,  In  block  15; 
and  on  the  25th  day  of  March,  1882,  the 
said  Alisky  conveyed  all  his  Interest  there- 
in to  the  defendant,  who  now  owns  the 
whole  thereof.  That  on  the  15th  day  of 
May,  1876,  the  said  Alinky  and  the  defend- 
ant, then  owning  lot  2  and  the  east  20  feet 
of  lot  8  in  said  block,  as  parties  of  the 
first  part,  entered  into  an  agreement  with 
the  plaintiff,  as  the  party  of  the  second 
part,  wherein  and  whereby  the  said  Alisky 
and  tlegeio  agreed  to  remove  the  water- 
closets  then  on  the  west  end  of  said  lot  1, 
and  erect  them  on  lot  2.  near  the  south- 
west corner  of  lot  1,  "  with  good  and  con- 
venient passageways  leading  to  the  first 
and  second  floors  of  the  buildiug  on  said 
lot  one,  block  fifteen;  said  passageways 
to  be  so  located  as  to  leave  an  alleyway 
in  the  rear  of  the  west  end  of  said  build- 
ing, the  whole  width  of  said  building  on 
the  ground  thereof,  and  five  feet  wide, said 
alleyway  to  be  kept  in  repair  by  the  said 
parties  of  the  first  part,  their  heirs  and 
legal  representatives  and  assigns,  and  said 


alleyway  and  water-closets  to  be  used  In 
common,  so  long  as  the  present  west  wall 
on  said  building  on  lot  one  shall  stand, 
by  the  said  parties  of  the  first  part  and 
second  part,  their,  and  each  of  their,  suc- 
cessors, heirs,  and  assigns;"  and  by  the 
said  agreement  the  parties  of  the  first  part 
further  covenanted  and  agreed  to  erect 
and  keep  in  repair  a  "passageway  from 
the  door  now  in  the  west  wall  of  the  build- 
ing on  said  lot  one,  in  the  second  floor  of 
said  building,  to  the  water-closet  to  be 
erected  on  tho  premises  of  said  parties  of 
the  first  part,  near  the  southwest  corner 
of  said  lot  one,  and  level  with  the  second 
floor  of  said  building  on  said  lot  one;  said 
passageway  to  occupy  in  width  the  dis- 
tance between  the  west  wall  of  the  build- 
ing now  on  said  lot  one  and  the  west  line 
of  said  lot  one,  and  to  extend  south  from 
the  doorway  aforesaid  to  said  water- 
closet,  said  passageway  to  be  used  in  com- 
mon, as  long  as  the  west  wall  of  said 
building  on  said  lot  ono  shall  stand,  by 
said  parties  of  the  first  part  and  second 
part,  and  each  of  their  successors,  heirs, 
and  assigns.  (Tpon  the  said  considera- 
tions, the  said  parties  of  the  first  part  do 
farther  covenant  and  agree,  as  aforesaid, 
to  so  construct  the  said  improvements, 
and  the  improvements  on  tbeirown  prem- 
ises, as  not  to  cut  off  the  light  from  the 
south  side  of  the  room  in  the  southwest 
corner  of  the  second  floor  of  said  building 
on  lot  one,  nor  from  the  west  end  of  the 
stores  on  the  ground  floor  thereof,  and  do 
covenant  and  agree  to  put  in  a  skylight 
sufficient  to  throw  light  through  the 
glass  door  in  the  west  end  of  the  hall  on 
the  second  floor  of  said  building  on  lot 
one;  and,  lastly,  the  parties  of  the  first 
part,  upon  the  consideration  aforesaid,  do 
covenant  and  agree,  as  aforesaid,  to  ac- 
cept the  walls  as  now  erected  and  complet- 
ed upon  said  lot  one  in  full  satisfaction 
of  the  said  agreement  between  Vaughn 
and  plaintiff,  concerning  the  division  and 
party  walls,  and  to  relinquish  and  cancel 
any  and  all  claims  and  rights  thereunder 
to  any  and  all  walls  not  already  con- 
structed upon  the  lines  of  said  lotn  men- 
tioned in  the  agreement  last  mentioned." 
That  plaintiff,  on  its  part,  among  other 
things,  covenanted  and  agreed  that  the 
parties  of  the  first  part  should  have  an 
easement  and  right  to  use  the  west  wall 
of  the  building  on  lot  1  as  a  party  wall, 
and  to  occupy  in  common  with  the  party 
of  the  second  part  the  said  alleyways  and 
passageways;  that  the  parties  of  the  first 
part  should  have  the  right  of  ingress  and 
egress  to  the  building  about  to  be  erected 
west  of  the  said  building  on  lot  1,  and 
through  the  main  entrance  and  stairway 
and  hall  In  the  building  on  lot  1,  and 
through  the  door  In  the  west  wall  of  said 
buildiug  on  the  second  floor;  that  the 
part  of  lot  1  lying  north  and  west  of  said 
doorway  to  be  used  exclusively  by  the 
parties  of  the  first  parr.,— all  rights  and 
privileges  as  granted  to  continue  ho  long- 
er than  said  wall  shall  stand.  That  after 
the  execution  of  the  said  agreement,  and 
during  the  year  1876.  the  said  Alisky  and 
Hegele  erected  a  building  upon  lot  2  in 
said  block,  and  so  erected  it  as  "nottocut 
off  the  light  from  the  south  side  of  the 
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room  In  the  southwest  corner  of  the  sec- 
ond floor  of  said  building  on  lot  one, "and 
did  remove  the  water-closets  mentioned  in 
said  agreement,  the  one  on  the  ground 
floor,  onto  lot  2,  according  to  said  agree- 
ment, but  that  the  water-closet  on  thesec- 
ond  floor  was  not  removed  from  lot  1  on- 
to lot  2,  as  specified  in  said  agreement,  but 
was  removed  to  the  south  end  of  the  al- 
ley or  passageway  leading  from  the  west 
door  to  the  second  story,  and  placed  on 
lot  1,  Just  north  of  the  south  line  thereof. 
That  the  hall  committee  and  the  board  of 
directors  of  plaintiff  bad  knowledge  of, 
and  acquiesced  in,  without  objection,  and 
assented  to,  the  location  of  the  said  closet 
where  it  now  stands.  In  all  other  partic- 
ulars the  said  Alisky  and  Hegele  complied 
with  and  performed  the  said  contract.  In- 
stead of  having  only  a  five-foot  ball  or 
passageway  to  said  closet  in  the  second 
story,  Alisky  and  Hegele  left  and  made  a 
hallway  about  eight  feet  wide,  and  made 
the  said  closet  larger  than  it  was  original- 
ly, and  larger  than  they  were  required  to 
do  by  said  contract.  The  plaintiff  and  its 
tenants  have  had  the  use  and  benefit  of 
said  hallway  and  closet  ever  since  its  re- 
moval as  aforesaid.  That,  by  the  erection 
of  said  closet  where  It  now  stands,  it  in  no 
manner  cnt  off  or  obstructed  the  light  to 
the  window  In  the  south  side  of  the 
southwest  room  in  plaintiff's  building; 
whereas,  if  said  closet  had  been  placed 
In  the  location  designated  in  said  written 
8greement.it  would  to  some  extent,  in 
the  afternoons,  have  obstructed  the  light 
to  said  window,  and  thereby  darkened 
•aid  room. 

L.  L.  Mc Arthur,  for  appellant.  C.  A.' 
Dolph,  for  respondent. 

LORD,  C.  J.,  (after  stating  the  facts.) 
The  complaint  contains  an  allegation  to 
which  no  reference  is  made  In  the  state- 
ment of  facts,  to  the  effect  that  the  original 
agreement  between  the  plaintiff  and 
Vaughn  was  subsequently  modified  by  a 
verbal  agreement ;  but  there  is  no  evidenco 
disclosed  by  the  record  to  sustain  such  al- 
legations, nor  to  show,  if  there  was,  that 
either  Alisky  or  the  defendant,  Hegele,  the 
grantees  of  Vaughn,  had  notice  of  any 
modification  of  such  agreement,  so  that 
we  are  not  required  to  consider  the  effect 
of  that  allegation  as  a  feature  of  the  case. 
The  facts,  as  stated,  show  that  the  orig- 
inal agreement  provided  for  the  erection 
of  party  walls  on  lot  1,  which  lot  was  100 
feet  long  and  50  feet  wide,  so  that  one  half 
of  such  walls  should  rest  upon  lot  1  and 
the  other  half  upon  lots  2  and  8;  that 
shortly  thereafter  the  plaintiff  erected  the 
building  now  standing  upon  lot  1,  95  feet 
long,  and  thereby  left  a  strip  of  ground  5 
feet  In  width  from  east  to  west,  and  50  feet 
in  length  from  north  to  south,  between 
the  rear  wall  of  the  building  and  western 
boundary  of  lot  1 :  and  the  facts  also  dis- 
close the  modifications  which  were  effect- 
ed iu  the  original  contract  by  the  agree- 
ment of  1876  between  the  plaintiff  and 
Alisky.  The  contention  tor  the  plaintiff 
Is  that  the  provision  in  the  last  agreement, 
"so  long  as  the  west  wall  of  said  building, 
shall  stand."  when  construed  with  refer- 


ence to  the  provision  that  "no  perpetual 
right  or  easement  shall  be  thereby  ac- 
quired" In  the  land  of  either  party,  implies 
or  gives  the  right  to  the  plaintiff  to  re- 
move the  wall  whenever,  in  the  opinion  of 
Its  directors,  the  convenience  or  necessities 
of  the  association  may  demand  or  require 
it;  for  the  reason,  it  Is  argued,  that,  if  the 
expression  "so  long  as  the  west  wall  shall 
stand  "  shall  be  construed  by  the  court  to 
mean  an  til  such  wall  shall  be  destroyed  by 
fire  or  flood  or  the  ravages  of  time,  the 
effect  will  be  to  create  in  the  defendant  a 
perpetual  easement,  contrary  to  the  pro- 
visions of  the  contract.  This  result  is 
based  on  the  assumption  that  we  will  con- 
strue the  expression  "so  long  as  the  west 
wall  shall  stand"  to  mean,  as  counsel 
thinks,  that  if,  after  the  destruction  of  the 
buildings,  any  fragment  of  the  wail  or  the 
wall  Itself  remains,  though  unfit  for  use. 
It  still  stands  charged  with  the  burdens 
and  benefits  of  the  easement.  But  we 
shall  not  83  construe  the  phrase,  as  we 
think  such  construction  would  be  Incon- 
sistent with  its  meaning,  as  well  as  the 
doctrine  of  property  rights  in  land.  Un- 
der the  agreement  there  was  no  grant  of 
any  easement  in  the  land.  By  Its  terms 
each  party  possesses  the  right  to  a  reason- 
able use  of  the  wall,  or  to  an  easement  of 
support  to  his  building  in  it  "so  long  as 
the  west  wall  shall  stand;"  bat  it  is  equal- 
ly plain  by  its  terms,  also,  that  such  use 
or  easement  is  not  a  perpetual  party-wall 
easement.  The  agreement  is  binding  on 
the  parties  during  the  existence  of  the 
wall,  or,  as  it  is  phrased,  "so  long  as  it 
shall  stand."  An  explanation  of  this 
phrase  may  be  aided  by  understanding  the 
nature  of  an  easement  In  a  party  wall, and 
the  purpose  it  is  designed  to  serve  and  ac- 
complish. A  party  wall  Is  a  wall  built 
partly  on  the  land  of  another  for  the  com- 
mon benefit  of  both.  The  adjoining  own- 
ers are  not  joint  owners  or  tenants  In  com- 
mon of  the  party  wall.  "Bach  is  pos- 
sessed in  severalty  of  his  own  soil  up  to 
the  dividing  line,  and  of  that  portion  of 
the  wall  which  rests  upon  it;  but  the  soil 
of  each,  with  the  wall  belonging  to  him, 
fa  burdened  with  an  easement  or  servitude 
In  favor  of  the  other  to  the  end  that  it 
may  afford  a  support  to  the  wall  and 
buildings  of  such  other."  Hoffman  r. 
Kuhn,  57  Miss.  746.  The  purpose  of  the 
wall  Is  to  support  the  timbers  of  the  con- 
tiguous buildings.  Theeasemonts  are  mu- 
tual, and  relate  to  the  wall  only,  and  nec- 
essarily continue  no  longer  than  the  wall 
remains  safe  and  fit  forthe  purpose  it  was 
intended  to  serve.  As  long  as  the  wall 
remains,  fit  and  suitable  for  use,  the  ease- 
ments of  support  exist.  When  the  wall 
becomes  unfit,  either  from  ago  ur  accident, 
the  easement  in  It  ceases.  In  Campbell  v. 
Mesler,  4  Johns.  Ch.  834,  the  opinion  is  In- 
dicated that  the  easement  is  a  grant  in 
fee,  and  that  the  right  of  support  contin- 
ues longer  than  the  existence  and  fitness 
of  the  old  wall.  But  In  Sherred  v.  Cisco, 
4  Sandf.  480,  it  was  held  that,  if  the  wall 
be  destroyed  by  fire  or  accident,  the  ad- 
joining owners  are  not  bound  to  rebuild 
It.  The  land  becomes  freed  from  all  servi- 
tude in  relation  to  the  party  wall,  as  in 
the  case  of  two  adjoining  lots  without 
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buildings.  Saudford,  J., said  :  "It  was  ar- 
gued that  tbe  fact  of  there  having  former- 
ly been  a  partition  wall  gives  the  right  to 
have  it  continued  for  all  time  to  come. 
To  test  this  argument  fairly,  we  will  as- 
sume what,  is  not  proven,  but  may,  per- 
haps, be  fairly  inferred,  that  the  old  wall 
was  built  by  mutual  agreement,  and  at 
the  expense  of  tbe  proprietors  of  the  two 
lots.  It  is  not  disputed  that  each  pro- 
prietor remained  the  owner  In  severalty  of 
the  ground  on  which  half  of  tbe  wall  rest- 
ed, and  of  course  each  owned  in  severalty 
one  half  of  the  wall.  Neither  party  bad 
a  right  to  pull  down  the  wall  without  tbe 
other's  consent ;  aud  to  that  extent  the 
agreement  upon  which  it  was  erected  con- 
trolled the  exclusive  dominion  which  each 
would  otherwise  have  bad  over  half  of  the 
wall,  as  well  as  over  the  soil  on  which  it 
stood."  Tbe  object  of  the  wall  Is  to  sup- 
port tbe  houses  of  which  it  forms  a  part, 
and  so  long  as  it  stands,  and  answers  that 
purpose,  it  cannot  be  changed  or  removed 
or  rebuilt  without  an  agreement  therefor; 
but  when  that  state  of  affairs  occurs  which 
renders  the  party  wall  useless,  whether 
from  Are  or  flood,  the  ravages  of  time  or 
accident,  though  it  may  still  stand,  "the 
mutual  easements, "  as  Denio,  C.  J.,  said, 
"have  become  inapplicable,  and  each  pro- 
prietor may  build  as  he  pleases  od  bis  own 
land,  without  any  obligation  to  accom- 
modate the  other."  80  long  as  tbe  wall 
stands  fit  and  suitable  for  the  original 
purpose  for  which  it  was  erected,  the  right 
of  support  continues;  but  when,  after  the 
destruction  of  the  buildings,  it  remains  or 
stands  dilapidated  or  usleess,— unfit  and 
unsafe  to  be  used  as  a  party  wail, — It  does 
not  stand,  in  legal  contemplation,  as  a 
party  wall.  As  illustrative  of  tbe  general 
doctrine  Involved,  we  may  further  refer  to 
Heartt  v.  Kruger,  121  N.  Y.  386,  24  N.  E. 
Rep.  841 ;  Phillips  v.  Bordman,4  Allen,  147; 
Miller  v.  Brown,  33  Ohio  St.  547;  Anto- 
marchi's  Ex'r  v.  Russell.  63  Ala.  359;  Hoff- 
man v.  Kuhn,57  Miss.  746;  Glenn  v. Davis, 
35  Md.  219.  As  we  do  not  think  the  phrase 
44 so  long  as  the  wall  shall  stand"  Is  sus- 
ceptible of  tbe  construction  assumed,  it 
does  not  violate  the  agreement  by  creat- 
ing a  perpetual  party-wall  easement.  In 
Hoffman  v.  Kubn.  supra,  the  court,  after 
observing  that  each  owner  is  bound  to 
permit  bis  portion  of  the  wall  to  stand, 
and  to  do  no  act  to  irapairor  to  endanger 
the  strength  of  his  neighbor's  portion,  so 
long  as  the  object  for  which  it  was  erect- 
ed, to  wit,  the  common  support  of  the 
buildings, can  be  served,  proceeded  to  say : 
"  But  the  obligation  ceases  with  the  pur- 
pose for  which  it  was  used,  namely,  the 
support  of  the  houses  of  which  the  wall 
forms  a  part.  If  these  houses  or  either 
of  them  are  destroyed,  wlthoutfault  upon 
the  part  of  the  owner,  he  is  not  bound  to 
rebuild  in  exactly  tbe  same  style  and  ex- 
actly in  tbe  same  spot  because  bis  neigh- 
bor demands  it.  That  this  is  true  where 
the  wall  itself  is  swept  away  is  settled  by 
authority.  It  must  be  equally  so  where 
the  wall  alone  remains.  A  wall  Is  but  a 
portion  of  the  house,  aud  the  one  Is  value- 
less without  the  other.  To  hold  that,  so 
long  as  the  wall  stands,  the  owner  whose 
house  has  been  destroyed  is  compelled  to 


lose  his  lot,  or  to  replace  the  destroyed 
building  with  another  of  exactly  the  same 
pattern,  is  to  sacrifice  the  greater  to  the 
less,  and  to  impose  in  perpetuity  a  servi- 
tude which  was  assumed  only  for  a  specific 
purpose. " 

It  is  next  claimed  that  the  agreement  is 
ultra  vires  or  voidable,  for  the  reason  that 
the  plaintiff  was  thereby  divested  of  tbe 
right  to  the  exclusive  use  of  the  five  feet  of 
ground  off  the  west  end  of  the  land  owned 
by  it,  which,  although  not  necessary  for 
the  purposes  of  the  association  when  the 
agreement  was  made,  became  so,  as  it  is 
claimed,  by  reason  of  the  organization  of 
new  lodges  since  that  date.  Tbe  facts 
show  that  Alisky  and  Hegele  performed 
tbe  covenants  contained  in  their  agree- 
ment to  the  satisfaction  of  the  plaintiff, 
the  board  of  directors  and  stockholders. 
Theclaims  made  by  them  under  the  agree- 
ment of  1869  were  understood  by  tbe  asso- 
ciation when  the  proposed  agreement 
modifying  it  was  submitted.  The  matter 
was  then  fully  considered,  and  the  agree- 
ment made,  which  for  mauy  years,  so  far 
as  the  evidence  discloses,  was  entirely  sat- 
isfactory to  all  the  parties.  There  is  no 
pretense  of  any  fraud  or  misrepresenta- 
tion. In  fact,  tbe  association  desired  to 
obtain  relief  from  tbe  agreement  of  1869. 
It  imposed  burdens  which,  to  say  the  least, 
were  inconvenient  for  it  to  perform,  and 
from  which  it  sought  to  be  relieved  by  the 
subsequent  agreement.  The  rights  sur- 
rendered by  Alisky  and  Hegele, in  the  light 
of  all  tho  circumstances,  were  fully  equal 
in  value  to  all  that  were  surrendered  by 
the  plaintiff.  The  improvements  were 
made  by  Alisky  and  Hegele  in  pursuance 
of  plans  submitted  to  plaintiff's  board  of 
directors  before  the  agreement  was  en- 
tered into,  and  tbey  were  made  under  tbe 
supervision  of  acommitteeot  the  plaintiff's 
board  of  directors.  Tbe  buildings  were 
constructed  to  correspond  with  pluiu tiff's 
building  at  au  extra  expense  of  $2,000,  and 
so  as  not  to  cut  off  the  light,  from  the 
rooms  of  the  association.  Ail  these  im- 
provements were  made  during  the  year 
1876,  and  accepted  in  full  satisfaction  and 
in  compliance  with  tbe  covenants  on  the 
part  of  Alisky  and  Hegele  contained  iu  the 
agreement.  Tbe  agreements  were  record- 
ed, and  tbe  buildings  have  been  standing 
since  their  construction;  so  that,  in  both 
ways,  there  has  been  a  coutiuuing  notice 
to  every  one  interested  of  tbe  terms  upon 
which  the  rights  of  the  respective  parties 
under  the  agreement  of  1869  bad  been  mod- 
ified and  adjusted.  Nor  is  it  within  the 
power  of  tbe  plaintiff  to  place  the  other 
parties  In  tbe  position  they  were  before 
tbe  agreement.  Under  such  circumstances 
a  court  of  equity  does  not  listen  with 
much  satisfaction  to  the  complaint  of  a 
company  that  transactions  were  illegal, 
orin  excess  of  its  powers,  which  it  had  ap- 
proved, which  were  essential  to  its  protec- 
tion, and  the  benefits  of  which  it  re- 
ceived.  "Tbe  rule  is  a  wholesome  one," 
said  Harlan,  J.,  "that  requires  the  court, 
in  case  of  merely  voidable  contracts,  to 
withhold  relief  from  those  whom,  with 
knowledge  of  the  facts,  or  with  fnll  oppor- 
tunity to  ascertain  tbefacts,  unreasonably 
postpone  application  for  relief.  Seasona- 
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ble  resistance  cannot  be  predicated  ol  a 
case  of  a  merely  voidable  con  tract,  where 
the  party  complaining  baa  not  simply  been 
.  silent  for  twenty  years,  but,  with  knowl- 
edge of  the  facts,  or  with  full  opportunity 
to  ascertain  them,  has  enjoyed  the  fruits 
of  the  contract,  and  treated  it  as  valid. " 
Jeaup  v.  Railroad  Co.,  43  Fed.  Rep.  483- 
503.  And,  again,  in  Gas  Co.  v.  Berry,  113 
U.  S.  322,  5  Sup.  Ct.  Rep.  525,  the  same  dis- 
tinguished judge  said :  u  But  It  is  not  nec- 
essary to  rest  our  judgment  of  affirmance 
of  the  decree  of  the  court  below  upon  any 
consideration  of  the  character  of  these 
transactions.  After  seven  years'  acqui- 
escence in  the  lease,  something  more  roust 
be  shown  than  that  it  was  executed  in  ex- 
cess of  the  power  of  the  directors  before 
the  lessee" can  be  required  to  surrender  the 
profits  he  has  made  under  it.  The  lease 
expired  Jnne  1,  1S74.  The  disposition  of 
the  property  was  settled  by  the  agreement 
of  March  15, 1«76,  and  the  release  Is  an  an- 
swer to  all  claims  for  the  profits  made  by 
the  defendants.  The  release  Is  of  itself  suffi- 
cient to  justify  the  dismissal  of  the  bill. 
There  Is  no  evidence  that  it  was  obtained 
upon  any  fraudulent  representations. 
Nothing  was  kept  from  the  parties  when 
It  was  executed.  Indeed,  all  the  transac- 
tions between  the  defendants  and  the  com- 
pany, from  the  time  they  took  from  Frost 
an  assignment  of  the  lease,  were  open  and 
well  known.  There  was  no  concealment 
bad  or  attempted  or  anything  that  was 
done,  and  no  just  reason  can  be  given  for 
disturbing  the  settlement  made."  And 
the  same  may  be  said  here.  In  view  of 
these  considerations,  it  is  manifest  that 
after  the  parties  have  acquiesced  for  more 
than  15  years  in  the  settlement  made  by 
the  agreement  of  1876,  upon  the  faith  of 
which  large  expenditures  were  incurred 
and  improvements  made,  and  from  which 
the  plaintiffs  have  received  commensurate 
benefits,  and  been  relieved  from  some  bur- 
densome obligations,  something  more 
must  be  shown  than  that  such  contract 
was  executed  in  excess  of  the  powers  of 
the  corporation,  or  that  the  character  of 
the  transaction  was  such  that  it  might 
have  been  avoided  when  it  was  made. 

Thus  far  we  have  proceeded  upon  the 
hypothesis  that  the  agreementof  1876  was 
voidable  by  the  plaintiff,  for  the  purpose 
of  showing  that,  from  the  facts  disclosed 
bytherecord.lt  is  not  entitled  to  avoid 
the  contract,  or  to  the  relief  asked:  but 
we  are  not  convinced  that  tho  agreement 
was  in  excess  of  the  powers  of  the  corpo- 
ration. The  plaintiff  and  the  lodges  are 
independent  organizations.  The  plaintiff 
Is  a  private  corporation,  and  the  lodges, 
which  occupy  a  part  of  the  building,  are 
simply  its  tenants.  The  lower  part  of  its 
building  is  occupied  with  stores.  An  al- 
ley, such  as  this,  may  be  essential  to  the 
better  enjoyment  of  the  buildings  and 
needrul  to  it,  and  the  fact  that  a  right  to 
use  it  may  be  given  to  an  adjoining  own- 
er for  reciprocal  benefits  does  not  necessari- 
ly imply  an  excess  of  power.  We  are  In- 
clined to  the  opinion  that  the  agreement 
is  valid,  and  that  the  parties  are  bound 
thereby;  so  that  in  any  view,  as  we  re- 
gard the  case,  there  was  no  error,  and  the 
decree  is  affirmed. 


(23  Or.  576) 
HAHN  v.  GUARDIAN  ASSUR,  CO. 
(Supreme  Court  of  Oregon.   March  28,  1893.) 
Inbdranck  —  Conditions  of  Policy  —  Waivbr — 
Action  ok  Policy— Evidbncr. 

1.  Where  an  insurance  agent  solicited  in- 
surance on  property  in  an  adjoining  state,  as- 
suming to  act  with  full  authority  of  an  unre- 
stricted agency,  and  a  person  contracted  for  in- 
surance with  him,  and  paid  him  the  premium, 
and  the  company  received  it,  and  issued  a  pol- 
icy, the  jury  are  warranted  in  finding  that  the 
agent  was  a  general  agent,  and  not  a  special 
agent-  without  authority  to  make  the  contract. 

2.  Whether  or  not  a  change  in  the  nse  of 
insured  premises  from  a  general  merchandise 
store,  with  coal-oil  lamps,  to  a  variety  theater, 
with  electric  lights,  increased  the  risk,  in  viola- 
tion of  a  provision  that  the  policy  should  be 
void  if  the  hazard  should  be  increased  by  any 
change  in  the  possession,  is  a  question  for  the 
jury,  and  expert  testimony  is  inadmissible:  the 
determination  of  the  question  involving  simply 
matters  of  common  knowledge  or  observation. 

3.  Where  an  insurance  adjuster  refuses  to 
adjust  a  loss,  and,  after  the  approval  of  bis  ac- 
tion by  the  company,  tells  the  assured  that  the 
loss  will  not  be  paid,  this  is  a  waiver  by  the 
company  of  a  provision  of  the  policy  requiring 
proofs  of  loss. 

4.  Where  an  insurance  company,  in  good 
faith,  after  its  adjuster  has,  with  its  approval, 
notified  the  assured  that  his  loss  will  not  be 
paid,  and  a  considerable  time  before  expiration 
of  the  time  for  furnishing  proofs  of  loss,  sends 
blank  forms  to  the  assured's  attorney  in  reply 
to  a  letter  from  him  asking  why  the  loss  wtH 
not  be  paid,  and  states  that  if  the  assured  will 
present  proofs  of  loss,  in  accordance  with  the 
policy,  it  will  consider  the  matter,  this  amounts 
to  a  withdrawal  of  its  waiver  of  proofs  of  loss 
by  refusal  to  pay  the  loss  in  the  first  place;  and 
if  the  assured  fails  to  present  proofs,  as  re- 
quired by  the  policy,  he  cannot  recover. 

Appeal  from  circuit  court,  Multnomah 
county;.  E.  D.  Shattuck,  Judge. 

Action  by  George  W.  Hahn  against  the 
Guardian  Assurance  Company.  There 
was  a  judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed. 

Joseph  Simon,  for  appellant.  Geo.  H. 
Williams,  for  respondent. 

LORD,  C.  J.  This  is  an  action  brought 
to  recover  the  sum  of  $1,000  upon  a  policy 
of  fire  insurance  issued  by  the  defendant 
to  the  plaintiff  upon  his  two-story  frame 
building,  situated  in  Ellensburgh,  in  the 
state  of  Washington.  The  verdict  and 
judgment  wore  for  the  plaintiff.  The  facts 
show  that  on  the  10th  day  of  December, 
1888,  the  plaintiff  insured  with  the  defend- 
ant, through  its  agent,  Henry  Ackerman, 
the  above  premises,  against  loss  or  dam- 
age by  fire,  for  the  period  of  one  year,  and 
that  defendant  issued  to  the  plaintiff  its 
policy  of  insurance  upon  the  same,  for 
which  he  duly  paid  the  premium  therefor 
at  the  rate  of  lOper  cent., or  $100;  that  on 
the  4th  day  of  July,  1889,  a  general  confla- 
gration occurred  in  Ellensburgh,  which 
destroyed  a  large  portion  of  the  town,  in- 
cluding the  building  so  insured  and  owned 
by  the  plaintiff;  that  at  the  time  the  said 
building  was  insured,  and  the  policy  is- 
sued, it  was  occupied  for  the  purposes  of  a 
general  merchandise  stors,  and  so  contin- 
ued to  be  occupied  until  some  time  during 
the  month  of  April  preceding  the  fire, 
when  the  character  of  the  occupation  of 
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the  building  was  changed  from  a  general 
merchandise  a  tore  to  a  variety  theater; 
that,  a  few  days  after  the  Are,  w.  L.  Chnl- 
mere,  an  adjuster,  went  to  Ellensburgb, 
In  the  employ  of  several  companies,  loci  ad- 
log  the  defendant,  to  adjust  and  settle 
their  losses,  but  that  he  refused  to  adjust 
the  loss  of  plaintiff's  building,  on  account 
of  the  change  in  Its  occupancy.  The  de- 
fendant refused  to  pay  the  loss,  and  denied 
liability  therefor,  mainly  upon  three 
grounds:  First.  That  Mr.  Ackerman,  the 
agent  at  Portland,  was  a  special  agent, 
with  limited  powers,  and  with  no  author- 
ity outside  of  Multnomah  couuty,  state  of 
Oregon.  Second.  That  there  had  been  a 
change  in  the  character  of  the  occupa- 
tion of  the  building,  which  Increased  the 
basard  and  avoided  the  policy,  by  its  ex- 
press terms.  Third.  That  there  bad  been 
a  failure  to  furnish  the  proofs  of  loss  re- 
quired by  the  terms  of  the  policy. 

The  conditions  of  the  policy  issued  to 
plaintiff,  relied  upon  to  defeat  the  recovery, 
are  as  follows:  "This  en  tire  policy  *  •  • 
shall  be  void  if  the  hazard  be  Increased 

*  •  •  by  any  change  *  *  •  in  the 
possession  of  the  subject  of  insurance," 
etc.  ***  •  *  If  Are  occur  the  insured 
shall  give  Immediate  notice  of  any  loss 
thereby,  in  writing,  to  thiseompany,  and, 
within  sixty  days  after  the  Ore,  unless 
such  time  is  extended  in  writing  by  this 
company,  shall  render  a  statement  to  the 
company,  signed  and  sworn  to  by  said  in- 
sured, *  *  *  as  to  the  time  and  origin 
of  the  Are;  the  interest  of  the  Insured, 
and  of  all  others,  iu  the  property;  the 
cash  value  of  each  Item  thereof,  and  the 
amount  of  loss  thereon ;  all  incumbrances 
thereon,"  etc.  The  testimony  for  the 
plaintiff  shows  that  Ackerman  represent- 
ed himself  to  be  tbeagent  of  the  defendant, 
and  solicited  the  insurance  of  plaintiff's 
property ;  that  be  negotiated  the  lnsura  nee 
of  his  property  In  the  state  of  Washing- 
ton with  Ackerman,  and  with  no  other 
person;  that  he  left  the  matter  of  the  in- 
surance wholly  with  Ackerman,  and  left 
for  New  York,  supposing  that  he  had  full 
authority  to  act  as  agent  for  the  company 
In  the  state  of  Washington,  and  without 
knowledge  or  information  of  any  limita- 
tion on  his  powers;  that  be  received  the 
policy  from  Ackerman,  and  paid  him  the 
premium  for  it.  Upon  the  part  of  the  de- 
fendant, the  record  discloses  that  it  accept- 
ed the  risk,  issued  the  policy,  received  the 
premium  without  objection,  and  treated 
the  policy  as  valid  until  after  the  Ore. 
Upon  this  state  of  the  case  the  plaintiff 
contends  that  the  defendant,  by  its  con- 
duct, held  Ackerman  out  as  Its  duly-ac- 
credited agent,  and  he  was  justified  in  as- 
suming that  be  had  full  authority  to  effect 
the  Insurance.  The  defendant,  by  its  tes- 
timony, sought  to  limit  the  authority  of 
Ackerman  to  that  of  a  local  agent,  whose 
jurisdiction  was  confined  to  Multnomah 
county,  and,  consequently,  that  be  bad  no 
authority  to  write  policies  or  take  risks 
on  buildings  In  the  state  of  Washington, 
nor  to  speak  for  or  bind  the  company  in 
relation  to  any  risk  outside  of  his  territo- 
ry. Upon  the  issue  thus  presented,  rela- 
tive to  Mr.  Ackerroan's  powers  as  agent 
in  the  premises,  the  decision  rested  with 
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the  Jury,  under  proper  instructions  from 
the  court.  As  the  jury  found  a  general 
verdict  for  the  plaintiff,  it  must  be  conced- 
ed that  Ackerman's  authority  as  agent  ia 
established,  unless  the  facts  and  circum- 
stances to  sustalu  the  plaintiff's  side  of 
the  issue  are  insufficient  for  that  purpose. 
The  acts  of  an  agent,  performed  within 
the  scope  of  bis  real  or  apparent  authori- 
ty, are  binding  upon  his  principal.  It  is 
enough  if,  under  ull  the  circumstances,  he 
had  apparent  authority  in  the  matter,  al- 
though in  fact  bis  authority  was  limited. 
"Persons  dealing  with  them  In  that  ca- 
pacity," says  Mr.  Wood,  "are  not  bound 
to  go  beyond  the  apparent  authority 
conferred  upon  them,  and  inquire  whether 
they  are  In  fact  authorised  to  do  a  partic- 
ular act  for  the  company.  It  is  enough 
/if  the  act  is  within  the  scope  of  their  ap- 
parent power,  and  beyond  this  third  per- 
sons are  not  bound  to  make  Inquiry." 
2  Wood,  Ins.  |  408.  In  Hardwlck  v.  In- 
surance Co.,  20  Or.  647.26  Pais.  Rep.  840, 
Bean,  J.,  says :  -  Where  insurance  compa- 
nies deal  with  the  community  through  a 
local  agency,  persons  having  transactions 
with  the  company  are  entitled  to  assume, 
in  the  absence  of  knowledge  as  to  the 
agent's  authority,  that  tho  acts  and  dec- 
larations of  the  agent  are  as  valid  as  if 
they  proceeded  directly  from  the  compa- 
ny." In  Insurance  Co.  v.  Spiers.  87  Ky. 
297,  8  S.  W.  Rep.  453,  the  court  says:  "As 
to  third  parties,  the  agent  should,  in  the 
absence  of  notice  to  the  contrary,  be  re- 
garded as  posssesing  all  the  powers  his 
occupation  fairly  imports  to  the  public. 
Under  this  rule  an  agent  who  solicits  the 
Insurance,  takes  the  application,  receives 
the  premium,  and  delivers  the  policy,  may, 
In  our  opinion,  by  his  conduct  or  acts, 
bind  his  company,  *  *  *  in  the  ab- 
sence of  knowledge  upon  the  part  of  the 
assured  that  his  powers  lh  this  respect 
have  been  restricted."  The  assured  bas 
the  right  to  rely  upon  the  agent's  appar- 
ent authority,  and,  unless  the  circum- 
stances are  such  as  to  put  him  upon  In- 
quiry, be  is  not  bound  to  inquire  as  to  his 
special  powers.  Nor  can  the  authority  of 
an  agent  be  questioned,  when  the  acts  of 
the  company  have  been  such  as  to  amount 
to  a  recognition  of  his  agency.  Swan  v. 
Insurance  Co..  52  Miss.  704.  And  Mr. 
Wood  says:  "Where  an  agent  is  author, 
ized  to  take  riskw  In  one  place,  It  i«  pre- 
sumed that  be  had  authority  to  take  tbem 
anywhere,  and  a  risk  taken  by  him  out- 
side of  his  real  jurisdiction  will  be  binding 
upon  the  company."  Wood,  Ins.  §  529; 
Lightbody  v.  Insurance  Co.,  23  Wend.  18; 
Insurance  Co.  v.  Maguire,  51  111.  342.  In  the 
light  of  these  principles  of  the  law,  assum- 
ing the  testimony  for  the  plaintiff  to  be 
true,  the  Jury  was  authorized  to  find  that 
Ackerman  was  a  general  ageut,  and  em- 
powered to  effect  Insurance  upon  property 
located  In  the  state  of  Washington.  There 
was  nothing  in  the  circumstances,  as  in- 
dicated by  the  testimony,  to  excite  inquiry 
as  to  the  extent  of  his  agency.  He  did  not 
inform  the  plaintiff  tbat  his  jurisdiction 
was  confined  to  Multnomah  county,  Or., 
nor  that  his  application  must  be  forward- 
ed to  the  general  agent  at  San  Francisco, 
for  his  approval.  He  represented  himself 
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as  the  agent  of  the  company,  and  solicited 
the  Insurance  of  the  property  located  in 
the  state  of  Washington.  He  assumed  to 
act  with  thefull  authority  of  an  nn  restrict- 
ed agency.  By  his  conduct  the  plaintiff 
Was  led  to  believe  that  he  was  vested  with 
full  powers  to  act  for  the  company,  and 
bind  It  by  his  engagements,  and  on  this 
account  ho  put  the  whole  matter  of  insur- 
ing IiIh  property  in  the  agent's  hands,  and 
left  for  other  parts  of  the  country,  to 
which  his  business  called  blm.  He  dealt 
wholly  with  Ackerman.  He  paid  the 
premium  to  blm,  and  the  company  re- 
ceived it,  and  Issued  the  policy,  and '  sent 
it  to  him,  who  delivered  it  to  the  plaintiff. 
By  his  acts,  coupled  with  the  acts  of  the 
company,  the  Jury,  who  were  to  decide  as 
to  the  extent  of  his  agency,  were  author- 
ized to  find  that  Ackerman  was  vested 
with  the  powers  of  a  gen  :ral  agent. 

The  next  assignments  of  error  relate  to 
the  competency  and  admissibility  of  cer- 
tain expert  testimony,  sought  to  be  In- 
troduced by  the  defendant,  which  was 
disallowed  by  the  court.  The  defendant 
claims  that  it  should  have  been  permitted 
to  prove,  by  the  testimony  of  experts, 
that  the  change  In  the  character  of  the 
occupation  of  the  building  materially  in- 
creased the  risk,  and  also  to  prove  by  such 
testimony  how  the  change  in  the  occupa- 
tion of  the  building  was  regarded  general- 
ly by  underwriters.  The  building  insured 
was  occupied  as  a  general  merchandise 
store,  insured  at  10  per  cent. premium, and 
lighted  by  coal-oil  lamps.  Upon  the 
change  of  occupancy,  electric  lights  were 
substituted.  Whether  the  change  of  oc- 
cupancy increased  the  risk  was  a  question 
for  the  consideration  of  the  Jury.  The 
general  rule  Is  that  ezpert  testimony  is 
not  admissible  as  to  matters  of  common 
knowledge  or  observation,  of  which  the 
Jury  can  judge  as  well  as  the  witness. 
When  the  subject  of  a  proposed  Inquiry  is 
not  a  matter  of  science,  but  of  common, 
observation,  upr.n  which  the  ordinary' 
mind  is  capable  of  forming  a  judgment, 
the  opinion  of  an  expert  Is  not  admissible. 
Railroad  Co.  v.  Kellogg,  94  U.  S.  472;  1 
Smith,  Lead.  Cas.  286.  cases.  It  is  compe- 
tent for  an  insurance  company  to  prescribe 
the  terms  and  conditions  upon  which  it 
will  assume  risks.  It  may  decide  what 
risks  are  hazardous  or  extrahazardous, 
or  what  are  not  so,  and  If  they  are  speci- 
fied and  named  in  the  policy,  and  prohib- 
ited, a  violation  of  the  condition  avoids 
the  policy.  This  policy  contains  no  pro- 
visions Inhibiting  or  forbidding  the  writ- 
ing of  policies  on  variety  theaters.  The 
plaintiff  was  entitled  to  make  the  change, 
unless  it  Increased  the  risk.  The  question 
was  whether  the  change  In  the  occupation 
of  the  building  increased  the  risk.  Its  de- 
termination involves  no  question  of  sci- 
ence or  skill,  but  simply  matters  of  com- 
mon knowledge  or  observation,  which  the 
Jury  Is  88  competent  to  judge  and  deter- 
mine as  the  witnesses  offered  as  experts. 
It  is  only  in  reference  to  matters  upon  I 
which  the  uneducated  mind  is  incapable  of 
forming  a  Judgment  that  experts  are  per- 
mitted to  give  their  conclusions.  Hence 
"it  Is  not  competent,**  as  Mr.  Wood  says, 
"to  inquire  of  a  witness  what  the  effect 


is  upon  a  risk,  by  leaving  a  bouse  unocru- 
pied,  or  whether  a  risk  has  been  Increased 
by  certain  alterations  therein,  nor  wheth- 
er certain  facts  would  have  influenced  the 
rate  of  premium,  or  were  material  to  the 
risk.  Nor  is  it  competent  to  show  what 
1b  generally  understood  among  Insurance 
men  respecting  the  hazardous  or  non- 
hazardous  character  of  a  certain  trade  or 
business;  or  whether  a  loss  resulted  from 
negligence;  or  whether,  if  certain  facts 
had  been  known  to  the  witness,  be  would 
have  taken  the  risk;  or  whether  he  would, 
under  a  certain  state  of  facts,  have  con- 
sented to  additional  Insurance;  whether 
putting  an  additional  number  of  stoves 
into  a  building  would  have  increased  the 
risk;  whether,  if  certain  facts  had  been 
known  to  the  agent,  he  would  have  issued 
a  policy,  or  would  have  communicated 
them  to  bis  principal.**  2  Wood,  Ins. 
§  534,  and  cases  cited.  And  in  ail  cases  it 
may  be  said  that,  unless  the  matters  up- 
on which  the  witness  is  called  to  give  his 
opinion  are  properly  matters  of  skill  or 
science,  the  facts  must  be  shown,  and  the 
Jury  determine  the  result  from  them. 

The  next  objection  is  to  the  failure  of 
the  plaintiff  to  furnish  the  proof  required 
b.v  the  policy.  The  record  discloses  that 
W.  L.  Chalmers  was  an  adjuster,  who 
was  employed  by  several  insurance  com- 
panies, including  the  defendant,  to  adjust 
and  settle  their  losses.  The  testimony  in- 
dicates that  he  was  a  man  of  wide  experi- 
ence in  such  matters,  and  in  whom  confi- 
dence was  reposed  by  the  companies  em- 
ploying him.  He  went  to  Ellensburgh  to 
adjust  and  settle  the  loss  sustained  by  the 
companies  he  represented.  Mr.  Landers, 
the  general  agent  of  the  defendant,  testi- 
fies that  Chalmers  was  employed  to  examr 
ine  Into  plaintiff's  claim,— -the  time  being 
a  few  days  after  the  fire,— but  that  no  in- 
structions were  given  to  him  not  to  ap- 
praise or  adjust  plaintiff's  loss.  In  the 
discharge  of  his  duties,  he  obtained  an  es- 
timate of  the  value  of  the  loss;  but,  when 
be  was  informed  of  the  change  in  the  use 
and  occupation  of  the  building,  he  refused 
to  proceed  and  adjust  the  loss.  He  at 
once  wrote  to  the  general  agent  of  the 
company,  informing  him  of  the  change, 
and  of  his  conduct  in  the  premises,  which 
the  agent  approved.  Subsequently,  plain- 
tiff testifies  that  Chalmers  told  him  that 
he  could  not  adjust  the  loss,  because  he 
had  notice  not  to  do  so;  that  adjust- 
ments on  other  property  belonging  to  the 
plaintiff  were  all  right,  but  that  this  loss 
would  not  be  paid  by  the  company.  The 
plaintiff  also  testifies  that  he  had  con- 
versation with  Ackerman  about  the  1st  of 
August,  who  told  him  that  the  loss  would 
not  be  paid,  on  account  of  the  change  of 
occupancy.  Substantially  upon  this  state 
of  facts,  the  plaintiff  claims  that  Chalmers, 
also,  was  an  agent  of  the  defendant,  and 
authorized  to  bind  it,  within  the  scope  of 
his  employment,  which  included  the  au- 
thority to  waive  the  preliminary  proof  of 
I  loss.  Hence  the  plaintiff  contends  that 
when  Chalmers,  and  also  Ackerman,  stat- 
ed to  the  plaintiff  that  the  loss  would  not 
be  paid,  on  account  of  the  change  in  the 
occupancy  of  the  building,  it  was  a  denial 
on  the  part  of  the  defendant  of  its  liabih- 
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ty,  and  operated  as  a  waiver  by  It  of  the 
requirement  to  furnish  proof  of  the  loss. 
Their  is  some  diversity  of  opinion  as  to 
whether  an  adjuster  has  authority  to 
waive  preliminary  proof  of  loss,  but  it 
seems  to  us,  as  Judge  Elliott  said,  that 
"the  better  reason  is  with  the  cases  that 
hold  that  he  hus;  for  a  company  that 
sends  an  agent  to  ascertain  the  nature, 
cause,  and  extent  of  the  loss,  and  employs 
him  in  that  particular  line  of  duty,  may 
well  be  deemed  to  have  invested  him  with 
a  general  authority  in  all  such  matters." 
Insurance  Co.  v.  Shryer,  85  Iud.  303.  The 
rule  is  well  settled,  and  supported  by 
numerous  authorities,  that  a  denial  by  a 
defendant  of  liability,  or  refusal  to  pay,  is 
a  waiver  of  proof  of  loss.  "The  denial  by 
the  defendant,"  said  Shlpraan,  J.,  "of  all 
liability,  expressly  conceded  there  was  a 
loss,  and  was  a  notice  to  the  plaintiffs 
that  they  would  not  be  bound  in  any 
event,  though  formal  proofs  were  fur- 
nished. Presentation  of  proofs,  under  such 
circumstances,  was  of  no  importance  to 
either  party;  and  the  law  rarely,  if  ever, 
requires  the  observance  of  an  idle  formali- 
ty, especially  after  the  party  for  whose 
benefit  the  original  stipulation  was  made 
has  rendered  conformity  thereto  unneces- 
sary, and  practically  superfluous. "  Nor- 
wich &  N.  Y.  Transp.  Co.  v.  Western 
Massachusetts  Ins.  Co.,  34  Conn.  570.  "It 
is  well  settled,"  said  the  court  in  Dibbrell 
v.  Insurance  Co.,  (N.  C.)  14  S.  E.  Rep.  7S7, 
"  that  if.  instead  of  extending  the  time  for 
filing  the  proofs  of  loss,  the  adjuster 
who  Is  charged  with  examining  them  in- 
forms the  assured,  before  .the  expiration 
of  the  sixty  days,  that  he  denies  the  jus- 
tice of  his  claim,  and  will  not  pay  it,  such 
conduct,  by  implication,  renders  it  unnec- 
essary to  make  out  a  statement  of  loss, 
and  is  held  to  be  a  waiver  of  the  require- 
ment to  furnish  it." 

It  may  be  admitted  'that,  within  the 
principle  announced  by  these  adjudica- 
tions, the  facts  to  which  we  have  alluded 
were  sufficient  to  authorize  the  Jury  to 
find  that  the  defendant  had  waived  the 
requirement  to  furnish  proof  of  the  loss; 
and,  if  the  case  stood  aloue  upon  such 
facts,  it  may  be  conceded  that  it  would 
be  unnecessary  to  further  prosecute  our 
investigation.  The  record,  however,  dis- 
closes that  subsequently,  and  quite  a  while 
before  the  time  had  elapsed  within  which 
the  plaintiff  was  required  to  furnish  a 
statement  of  his  Iobs,  the  eminent  counsel 
who  then  and  now  represents  the  plaintiff 
wrote  to  Mr.  Landers,  the  general  agent 
of  the  defendant  at  San  Francisco, saying, 
among  other  things,  that  if "  the  defend- 
ant will  state  expressly  why  payment  of 
Mr.  Halm's  policy  is  refused,  pointing  out 
the  clause  or  clauses  In  the  contract  upon 
which  such  refusal  is  based,  and  the  rea- 
son or  reasons  which  support  it,  we  will 
suggest  what  seems  to  us  the  error,  if  any, 
on  the  part  of  the  company. "  To  this  let- 
ter the  general  agent  wrote  in  reply  that 
he  begged  leave  "to  suggest  that  your  cli- 
ent (Mr.  G.  W.  Hahn)  present  to  this 
office  proof  of  loss  claimed  by  him  In  con- 
nection with  our  polic3'  No.  1,055,055,  in 
strict  accord  with  the  printed  terms  there- 
of, and  thereupon  we  will  give  the  whole 


matter  onr  full  attention.  In  order  to 
avoid  technical  errors  In  the  form  of  proof, 
we  inclose  herewith  two  blanks,  one  of 
which  you  may  retain,  causing  the  other 
to  be  fully  executed,  and  forwarded  to  the 
undersigned."  It  is  clear,  from  the  letter 
of  the  general  agent,  that  the  defendant 
either  did  not  understand  that  the  proof 
of  loss  had  been  waived,  or,  if  it  had  been 
waived  by  the  conduct  and  declarations 
ot  its  agents,  that  the  defendant  intended 
to  withdraw  the  conclusion  of  waiver  in- 
ferred from  such  conduct  and  declarations. 
Nor  do  counsel  now,  nor  did  the  trial 
court,  question  the  right  of  the  defendant 
to  withdraw  such  conclusion.  In  its 
charge  the  trial  court'  expressly  instructs 
the  jury  "that  the  company  had  the  right 
to  withdraw  this  conclusion  if  made  with- 
in sixty  days,"  but  added  "that  if  the 
Jury  believed  that  after  the  transactions 
aforesaid  the  general  agent  notified  plain- 
tiff or  his  counsel  that  they  now  required 
the  formal  proofs,  informing  him  at  the 
same  time  that  when  these  were  received 
they  would  give  the  matter  their  atten- 
tion, such  a  notice,  if  made  in  good  faith, 
and  with  the  intent  to  give  the  matter  a 
fair  and  just  examination,  and  allow 
plaintiff  to  enter  upon  negotiations  re- 
garding it,  and  not  made  to  catch  plain- 
tiff by  hasty  admissions,  that  then  defend- 
ant should  be  deemed  to  put  itself  in  the 
position  of  accepting  proofs  of  loss,  and 
the  obligation  devolved  on  plaintiff  to  fur- 
nish them."  We  are  unable  to  find  the 
evidence  that  indicates  any  want  of  good 
faith,  or  design  to  entrap  the  plaintiff  in- 
to any  hasty  admissions,  by  the  request 
that  he  should  furnish  the  proof  of  loss. 
Nor  does  it  seems  to  us  that  the  circum- 
stances, viewed  in  any  light,  are  suscepti- 
ble of  such  inference.  There  was  plenty  of 
time  before  the  expiration  of  00  days  for 
the  plaintiff  to  furnish  the  proof  of  loss ; 
and  its  requirement  Is  admitted  to  be  a 
prerequisite  to  the  plaintiff's  right  of  re- 
covery, unless  the  same  had  been  waived 
by  the  defendant.  The  letter  of  the  gen- 
eral agent  was  a  simple  request  that  the 
proofs  required  by  the  terms  of  the  policy 
should  be  furnished  him,  and  that,  for 
convenience  in  preparing  the  same,  he  had 
Inclosed  two  blank  proofs,— one  to  be  filled 
out,  and  the  other  to  be  retained  as  evi- 
dence of  the  fact  that  such  proofs  had 
been  made;  and  it  contained  an  assurance 
that,  upon  the  receipt  of  such  proofs,  he 
would  give  "the  whole  matter  bis  full  at- 
tention." What  "matter"  is  this  to  which 
the  agent  refers,  and  to  which  he  will  give 
his  "full  attention, "except  the  "matter" 
suggested  by  the  letter  of  plaintiff  by  bis 
counsel?  That  "matter, "  he  assures  the 
plaintiff,  or  his  counsel,  shall  receive  his 
"full  attention,"  when  the  proofs  of  loss 
are  furnished.  Why,  then,  not  make  such 
proofs?  There  was  ample  time.  The 
blanks  were  furnished  upon  which  to 
make  the  statement  of  loss  to  avoid  any 
errors.  No  possibility  of  any  harm  could 
result  to  the  plaintiff.  His  interests  were 
guarded  by  eminent  counsel,  whose  abili- 
ty is  an  assurance  that  their  client  would 
not  be  entrapped  into  any  admissions. 
We  do  not  think,  therefore,  there  was  any- 
thing in  the  circumstances  to  Justify  the 
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inference  of  bad  faith,  or  calculated  to 
throw  doubt  upon  the  good  faith  of  the 
request  for  proof  of  loss,  and,  consequent- 
ly, that  it  was  error  to  submit  to  the  Jury 
whether  such  proof  of  loss  was  made  in 
good  faith  or  not.  Except  in  this  partic- 
ular, the  charge  is  exceptionally  able' and 
clear,  but  for  the  reason  suggested  the 
case  must  be  remanded  for  such  further 
proceedings  as  are  not  inconsistent  with 
this  opinion. 

<23  Or.  571) 

LOVEJOY  v.  CHAPMAN. 
(Supreme  Court  of  Oregon.   March  28,  1893.) 

Costs  in  Equitt  Case9— Mortgagee — Assign- 
ment op  Land  Conthact. 

1.  Hill's  Code,  §  554,  providing  that  costs 
shall  be  allowed  to  the  prevailing  party  in 
equity  cases,  unless  the  court  otherwise  di- 
rects, invests  the  trial  court  with  a  discretion 
in  the  taxation  of  costs,  and  its  action  will  not 
be  reviewed  on  appeal  except  for  an  abuse  of 
such  discretion. 

2.  The  assignment  of  a  contract  for  the 
sale  of  land  to  secure  a  loan  is  a  mortgage, 
which  the  assignee  cannot  convert  into  an  ab- 
solute transfer  without  the  assignor's  consent. 

Appeal  from  circuit  court.  Multnomah 
county;  James  A.  Fee,  Judge. 

Suit  by  Elizabeth  Lovejoy  against  W.  S. 
Chapman  to  redeem  a  con  tract  of  sale  of 
real  property, assigned  to  defendant  to  se- 
cure a  loan.  From  n  decree  for  plaintiff, 
defendant  appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MOORE,  J. : 

This  is  a  suit  to  redeem  a  contract  of 
sale  of  real  property  made  by  the  Oregon 
&  California  Kailroad  Company  to  plain- 
tiff, which  she  assigned  to  th«  defendant. 
She  alleges  that  said  assignment  was 
made  to  securethe  payment  of  f250  loaned 
to  her  by  the  defendant.  She  also  alleges 
that,  as  additional  security,  she  mort- 
gaged to  the  defendant  a  large  quantity  of 
goods  and  canning  tools,  of  the  value  of 
f960,  which  he  sold,  and  converted  the  pro- 
ceeds to  his  own  use;  that  defendant  re- 
fused to  permit  her  to  redeem  the  con- 
tract; and  that  the  amount  due  from  her 
to  him  was  fully  paid  by  said  proceeds  of 
sale.  The  answer  practically  admits  that 
the  certlflcate  evidencing  said  contract 
was  assigned  as  security  for  a  loan;  that 
defendant  agreed  to  reassign  the  same  to 
plaintiff  upon  the  payment  thereof;  and 
that,  plain  tiff  having  failed  to  redeem  with- 
in the  time  prescribed. the  assignment  had 
become  absolute.  He  denien  that  the 
amount  loaned  was  not  more  than  $250, 
and  alleges  that  the  several  sum*  loaned 
to  her,  and  paid  on  her  account,  together 
with  interest  thereonj amounted  to  $1,322.- 
43, and  credits  her  with  $  150  on  account  of 
the  sale  of  snid  goods  and  canning  tools. 
After  the  issues  were  completed,  the  cause 
was  referred  to  R.  G.  Morrow,  who  took 
the  testimony,  and  reported  his  findings 
of  fact  and  conclusions  of  law  thereon. 
The  court  affirmed  this  report,  and  decreed 
that  defendant,  within  30  days,  reassign 
said  certificate  to  plaintiff,  upon  the  pay- 
ment to  him  of  $392.90.  and  awarded  costs 
and  disbursements  to  plaintiff,  from  which 
decree  the  defendant  appeals. 


A.  H.  Tanner,  for  appellant.  J.  F.  Wat- 
son, for  respondent. 

MOORE,  J.,  (after  stating  the  facts.) 
The  evidence  shows  that  on  June  16, 1886, 
the  defendant,  by  W.  E.  Mulhollan,  his 
agent,  loaned  $100  to  the  plaintiff,  and 
that  to  secure  the  payment  thereof  she  ex- 
ecuted and  delivered  to  said  Mulhollan  a 
chattel  mortgage  upon  some  goods  and 
canning  machinery ;  that  on  June  30th  the 
defendant,  by  his  said  agent,  loaned  $45 
more  to  plaintiff,  and  to  secure  the  pay- 
ment thereof  she  executed  and  delivered  to 
said  Mulhollan  a  chattel  mortgage  for 
$145  upon  the  same  property;  that  the 
debt  secured  by  the  first  mortgage  was 
merged  in  the  second ;  tha  t  on  August  17th 
the  defendant,  by  his  said  agent,  loaned 
more  money  to  the  plaintiff,  and  she  exe- 
cuted and  delivered  to  said  Mulhollan  an- 
other chattel  mortgage,  for  $200,  upon 
the  same  property,  which  several  mort- 
gages were  duly  assigned  to  defendant. 
The  evidence  in  relation  to  the  amonnt  of 
money  loaned  to  plaintiff  on  Augnst  17th 
Is  quite  conflicting.  The  plaintiff  testifies 
that  she  received  a  sum  which,  added  to 
the  $145  she  owed  the  defendant,  made 
$200,  und  that  the  Former  debts  were 
merged  in  this  mortgage,  while  the  defend- 
ant testifies  that  he  loaned  her  at  that 
time  $209,  and  that  this  was  In  addition 
to  the  $145,  and  in  this  he  is  corroborated 
by  the  testimony  of  W.E.  Mulhollan.  The 
evidence  further  shows  that  plaintiff  bad 
a  contract  with  Messrs.  Mason,  Ehrman  & 
Co.,  of  Portland,  by  which  they  agreed  to 
purchase  canned  goods  from  her,  and  to 
further  secure  the  defendant  she  issued  an 
order  on  Messrs.  Mason,  Ehrman  &  Co., 
whereby  she  requested  them  to  pay  to  W. 
E.  Mulhollan  one  dollar  per  case  for  the 
first  200  caaee  of  canned  goods  shipped 
to  them  by  her.  This  order  they  dnly  ac- 
cepted, and  agreed  to  pay  upon  said  con- 
ditions. That  plaintiff  failed  to  deliver 
any  goods  to  them  upon  said  contract, 
but  on  September  13th  she  delivered  to 
Messrs.  E.  S.  Larsen  &  Co.  200  cases  of 
canned  Bartlett  pears,  which  they  shipped 
to  San  Francisco  on  her  account,  and 
gave  her  a  statement  thereof,  which  she, 
on  October  8th,  duly  assigned  to  said  W. 
E.  Mulhollan,  who  commenced  an  action 
against  said  Messrs.  E.  S.  Larsen  &  Co. 
for  the  amount  due  thereon,  and  judgment 
having  been  rendered  against  hi  in  for 
costs,  amounting  to  $71.95,  he  paid  the 
same,  and  on  July  25, 18S7,  reassigned  said 
statement  to  plaintiff.  That  plaintiff  on 
April  12. 1887,  for  the  expressed  considera- 
tion of  $225,  and  In  order  to  further  secure 
the  defendant,  duly  executed  and  delivered 
to  him  snid  land  certificate,  and  he  execut- 
ed and  delivered  to  her  a  writing  in  which 
he  agreed  to  reassign  said  certificate  upon 
the  payment  of  the  amounts  due,  and  in- 
terest. The  plaintiff  testifies  that  at  that 
time  a  settlement  was  had,  and  that  $225 
was  the  whole  amount  due  from  her  to 
him,  while  he  testifies  that  he  loaned  her 
this  $225  in  addition  to  the  former 
amounts.  It  appears  that,  on  the  next 
day  after  theexecution  of  said  assignment, 
defendant  loaned  plaintiff  $25.  and  since 
said  assignment  of  the  certlflcate  has  paid 
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to  the  railroad  company  $88.85  as  install- 
ments due  thereon.  The  conflict  In  the 
testimony  as  to  the  amount  doe  the  de- 
fendant renders  the  true  account  between 
the  parties  difficult  of  ascertainment. 
There  are,  however,  some  circumstances 
which  seem  to  Illustrate  the  dealings  of 
the  parties,  and  no  doubt  aided  the  referee 
In  reaching  a  conclusion  that  the  plaintiff's 
theory  was  correct:  (1)  When  the  second 
loan  was  made,  of  $45,  a  new  mortgage 
was  taken,  for  $145,  and  this  would  ap- 
pear to  Indicate  that,  when  each  loan  was 
made,  it  was  added  to  the  previous 
amount  loaned,  aqd  a  new  mortgage 
taken  to  secure  the  whole  sum;  (2)  when 
the  order  was  given  upon  Messrs.  Mason, 
Ebrman  &  Co.  for  $200  if  there  had  In  fact 
been  $345  due,  the  order  would  probably 
have  been  for  more  than  the  amount 
named  therein;  and  (8)  the  consideration 
of  $225  expressed  In  the  assignment  of  the 
certificate,  would  appear  to  indicate  that 
this  was  the  amount  then  due.  The  ref- 
eree had  the  advantage  of  seeing  the  wit- 
nesses, and  of  bearing  them  testify,  and 
from  tbis  fact  be  Is  better  able  to  pass  up- 
on the  weight  of  the  evidence  than  any 
court  can  he, from  an  inspection  of  the  rec- 
ord; and,  since  there  are  circumstances 
which  tend  to  corroborate  the  plaintiff, 
we  must  conclude  that  his  findings  are 
correct,  and  that  the  defendant  has  inad- 
vertently overlooked  or  forgotten  that 
each  mortgage  or  other  security  embraced 
all  the  preceding  loans. 

Appellantcontends  that  tbecosts  should 
not  be  taxed  to  him.  It  Is  true  that  the 
plaintiff  did  not  tender  any  sum  to  the  de- 
fendant for  the  redemption  of  the  certifi- 
cate; but  tbedefendant  did  not  allege  tbat 
he  held  the  property  as  security  for  a  loan, 
or  that  he  was  ready  or  willing  to  reas- 
sign said  certificate  upon  the  payment  of 
the  amount  due.  Section  554,  Hill's  Code,' 
Invests  the  trial  court  with  a  discretion 
In  the  taxation  of  costs  in  equity  cases, 
and  tbis  discretion  will  not  be  reviewed, 
except  in  cases  of- an  abuse  thereof. 

That  the  certificate  was  assigned  as  a 
security,  there  can  be  no  doubt.  That 
such  a  transfer  is  a  mortgage,  and  tbis 
fact  may  he  established  by  parol,  Is  the  set- 
tled law  of  the  state.  Stephens  v.  Allen, 
31  Or.  188,8  Pac.  Rep.  168.  The  assignment 
having  been  executed  as  a  mortgage,  the 
defendant  conld  not  convert  It  into  an  ab- 
solute transfer  without  the  consent  of  the 
plaintiff.  Marshall  v.  Williams,  21  Or.  268, 
28  Pac.  Rep.  137. 

The  decree  will  be  affirmed. 

(23  Or.  587) 

PORTLAND  &  P.  R.  00.  v.  SPILLMAN. 

(Supreme  Court  of  Oregon.   March  28,  1893.) 

Coupokations — Organization — Subscriptions  to 
Stock. 

1.  Subscriptions  to  the  capital  stock  of  a 
corporation,  made  on  conditions  that  cannot  be 

'Hill's  Code,  §  554,  provides  that,  "in  a  suit, 
costs  and  disbursements  shall  be  allowed  to  a 
party  in  whose  favor  a  decree  is  given,  in  like 
manner  and  amount  as  an  action,  without  ref- 
erence to  the  amount  recovered,  or  the  value 
of  the  subject  of  the  suit,  unless  the  court 
otherwise  directs. 


performed  by  the  corporation  until  after  Its 
organization,  cannot  be  considered  in  deter- 
mining whether  the  requisite  one  half  of  the 
authorized  capital  stock  has  been  subscribed 
to  entitle  the  corporation  to  organise. 

2.  Under  the  law  of  Oregon,  by  which 
articles  of  incorporation  are  to  be  filed  and  a 
charter  obtained  before  any  stock  Is  sub- 
scribed, and  one  half  of  the  authorized  capital 
stock  is  required  to  be  subscribed  before  the 
corporation  can  organize,  a  person  may  sub- 
scribe conditionally,  and  such  conditions  will 
not  be  held  void,  and  the  subscription  held  un- 
conditional, in  determining  whether  the  requi- 
site half  of  the  stock  has  been  subscribed. 
Putnam  v.  Railroad  Co..  16  Wall.  306;  Caley 
v.  Railroad  Co.,  80  Pa.  St  367;  Boyd  v. 
Railway  Co.,  90  Pa.  St.  172,—distinguished. 

3.  Since,  under  Hill's  Ann.  Laws,  f  3222, 
after  the  filing  of  articles  of  incorporation,  one 
half  of  the  capital  stock  of  a  private  corpora- 
tion must  be  subscribed  before  the  corpora- 
tion can  be  organized,  a  subscriber  is  not 
liable  on  his  subscription  where  the  requisite 
half  of  the  stock  was  not  unconditionally  sub- 
scribed before  organization. 

4.  If,  however,  a  subscriber,  with  knowl- 
edge that  the  requisite  one  half  of  the  capital 
stock  has  not  been  taken,  attends  the  meet- 
ings of  the  company  and  participates  in  its  or- 
ganization, or  does  other  acts  indicating  a  con- 
sent to  become  a  shareholder,  and  acts  as 
such  before  the  statutory  conditions  have  been 
complied  with,  he  waives  the  implied  condi- 
tions of  his  subscription,  and  cannot  after- 
wards refuse  to  become  a  shareholder  on  the 
ground  that  the  company  was  not  legally  or- 
ganized. 

5.  There  is  no  such  waiver  from  the  fact 
that  a  subscriber,  without  knowledge  that  the 
requisite  amount  of  stock  has  not  been  taken, 
on  several  occasions  consents  to  and  waives 
notice  of  a  stockholders'  meeting,  and  on  one 
occasion  votes  by  proxy  at  a  special  meeting. 

6.  The  fact  that  a  company  is  a  corpora- 
tion de  facto,  and  entitled  to  sue  as  such,  does 
not  entitle  it  to  recover  a  subscription  which 
is  repudiated  by  the  subscriber  because  the 
implied  conditions  of  his  subscription,  snch  as 
the  required  subscription  of  half  of  the  amount 
of  the  authorized  capital  stock,  were  not  com- 
plied with  before  organization. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  bytbe  Portland  &  Fairview  Rail- 
road  Company  against  Thomas  Splllman. 
There  was  a  judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

W.  E.  Thomas,  for  appellant.  b\  D. 
Chamberlain,  for  respondent. 

BEAN,  J.  Tbis  action  Is  brought  to  re- 
cover from  defendant  $200  upon  a  sub- 
scription made  by  bim  to  the  capital 
stock  of  plaintiff,  after  the  articles  of  incor- 
poration were  filed,  and  prior  to  the  or- 
ganization of  the  company.  The  defense 
set  up  by  the  defendaut  Is  that  the  at- 
tempted organization  of  the  plaintiff  was 
had  before  one  half  of  its  capital  stock 
had  been  subscribed.  The  amount  of  the 
capital  stock  of  plaintiff,  as  provided  In 
Its  articles  of  incorporation,  is  $50,000. 
On  June  29. 1891,  the  date  of  the  attempt- 
ed organization,  the  total  amount  of  sub- 
scriptions for  stock  was  $29,265,  but  of 
this  amount  $5,000  was  upon  the  condi- 
tion that  the  amount  of  stock  subscribed, 
exclusive  of  tbis  subscription,  be  not  less 
than  $25,000;  another  $5,000  was  on  con- 
dition that  a  certain  tract  of  laud,  owned 
by  the  subscriber,  should  have  a  5-cent 
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fare;  and  $3,683.38  of  the  remaining;  stock 
was  subscribed  on  condition  that  the  pro- 
posed  road  of  plaintiff  should  he  located 
on  a  certain  route.  It  will  thus  be  ob- 
served that  one  half  of  plaintiff's  stock 
bad  not  been  subscribed  unconditionally 
at  the  time  of  its  attempted  organization, 
but  It  is  argued  by  counsel  for  plaintiff 
that  the  conditional  subscriptions,  having 
been  made  before  an  organisation  wan 
effected,  must  be  considered  absolute  and 
unqualified,  and  the  conditions  attached 
thereto  void.  In  support  of  this  conclu- 
sion we  are  cited  to  Putnam  v.  Railroad 
Co.,  16  Wall.  396;  Caley  v.  Railrond  Co., 
80  Pa.  St.  367;  and  Boyd  v.  Railway  Co., 
90  Pa.  St.  172.  These  decisions  were  made 
under  the  statutes  of  Pennsylvania  and 
Indiana,  which  require,  as  a  condition 
precedent  to  the  granting  of  a  charter  for 
a  railroad  corporation,  that  a  certain 
amount  of  the  capital  stock  shall  be  sub- 
scribed, and  upon  the  faith  of  whicli  the 
charter  is  issued  or  granted.  2  Brightly, 
Purd.  Dig.  1412;  Rev.  St.  Ind.  §  3885.  Under 
these  statutes,  any  conditions  attached  to 
the  subscription  are  held  void  as  a  fraud 
upon  the  state,  upon  corporate  creditors, 
and  upon  the  other  subscribers.  Railroad 
Co.  v.  Biggar,  34  Pa.  St.  455.  It  in  thus 
apparent  that  these  authorities  can  have 
no  application  to  a  corporation  organized 
under  our  statute,  which  provides  that 
the  articles  of  Incorporation  shall  be  filed, 
and  a  charter  obtained,  before  any  stock 
whatever  is  subscribed.  In  fact,  there  is  no 
person  authorised  to  receive  subscriptions 
to  the  stock  of  the  corporation  until  the 
articles  of  Incorporation  are  filed  and  the 
charter  obtained,  and  then  the  subscrip- 
tion is  only  an  agreement  to  take  stock  In 
a  corporation  thereafter  to  be  organized 
with  the  power  and  authority  conferred 
by  the  articles  of  incorporation.  This 
agreement  or  offer  may  have  attached 
thereto  any  lawful  condition,  and  will  be 
regarded  as  nothing  more  than  an  offer  to 
become  a  shareholder  or  take  shares  when 
the  condition  shall  be  performed,  and,  if 
made  prior  to  the  organization  of  tbecom- 
pa  ny.it  is  at  most  only  an.  offer  to  become 
a  shareholder  upon  the  terms  indicated, 
and  the  offer  can  be  accepted  only  by  the 
proper  agents  of  the  company  after  organ- 
isation. It  would  seem  clear,  therefore, 
that  such  subscription  cannot  be  counted 
In  determining  whether  the  requisite 
amount  of  stock  has  been  subscribed  to 
authorize  the  organization  of  the  corpora- 
tion, as  conditional  subscribers  cannot  be- 
come shareholders  until  the  conditions 
upon  which  the  subscription  was  made 
have  been  performed, and  these  conditions 
cannot  be  accepted  until  after  the  organi- 
zation of  the  company.  Mor.  Corp.  §§  81, 
141:  Cook,  Stock.  Stockli.  &  Corp.  Luw, 
§  180;  1  Spelling,  Corp.  §  3H0;  Agricultural 
Works  v.  Parkhurst,  54  Iowa,  357,  6  N.  W. 
Rep.  547 ;  Corporation  v.  Valentine,  10  Pick. 
142;  Railway  Co.  v.  Newton,  8  Gray,  596; 
Proprietors,  etc.,  v.  Chapin,  6  Cush.  50.  It 
follows,  then,  that  at  the  time  of  the  at- 
tempted organisation  of  plaintiff  the  requi- 
site amount  of  stock  bad  not  been  sub- 
scribed to  enable  it  to  effect  an  organiza- 
tion. By  the  statute  of  this  state  one  half 
of  thecapitalstock  of  a  private  corporation 
v.32p.no.l0— 44 


must  be  subscribed  before  the  corporation 
can  be  organized  or  an  assessment  be  law- 
fully made  upon  its  subscribed  stock. 
Section  3222,  Hill's  Ann.  Laws.  This  is  an 
implied  part  of  every  contract  of  subscrip- 
tion, and  the  contract  is  not  binding  or 
enforceable  against  the  subscriber  until 
one  half  of  the  capital  stock  has  been  sub- 
scribed, and  the  company  legally  organ- 
ized. It  is  a  rule  of  law  too  well  settled  to 
be  now  questioned  that  subscribers  to  the 
capital  stock  of  a  corporation  prior  to  its 
organization  cannot  be  required  to  pay  as- 
sessments upon  their  shares  until  the  com- 
pany is  au  thorized  by  la  w  to  begin  1  he  pros- 
ecution of  its  enterprise.  Mor.  Corp.  §  137; 
Thomp.  Llab.  Stockh.  §  120;  Cook,  Stock, 
Stockh. &  Corp.  Law,  §  176.  Until  the  com- 
pany is  organized,  a  subscription  for  stock 
is  a  mere  proposition  or  agreement  to 
take  a  specified  number  of  shares  in  a  cor- 
poration thereafter  to  be  formed,  on  con- 
dition that  the  requisite  number  of  shares 
for  the  organization  of  the  company  shall 
,  be  filled  up  by  subscription,  and  the  com- 
pany legally  organized,  and  is  not  a  bind- 
ing promise  to  pay.  Until  this  condition 
is  fulfilled,  the  obligation  of  the  subscriber 
is  inchoate  merely.  This  is  a  condition, 
however,  the  subscribers  may  waive,  and 
with  their  assent  the  corporation  may  not 
only  organize,  but  do  all  other  things  in- 
cident to  and  necessary  for  the  prosecu- 
tion of  the  particular  business  or  enter- 
prise for  which  it  was  organized.  If,  with 
knowledge  of  the  fact  that  the  requisite 
amount  of  stock  has  not  been  taken, 
they  attend  the  meetings  of  the  company, 
participate  in  its  organization,  or  do 
other  acts  indicating  a  consent  to  become 
shareholders,  and  act  as  such  before  these 
conditions  have  been  complied  with,  they 
cannot  afterwards  refuse  to  perform  their 
contract  upon  the  ground  that  the  com- 
pany was  not  legally  organized,  or  that 
theiraplied  conditions  of  their  subscription 
have  not  been  complied  with.  2  Mor. 
Corp.  §§  741-743;  Cook.  Stock,  Stockh.  & 
Corp.  Law,  5  181 ;  Thomp.  Llab.  Stockh.  § 
120:  -Proprietors, etc.,  v. Chapin, 6  Cush. 50; 
Railroad  Co.  v.  Wilson,  22  Conn.  435;  Ha- 
ger  v.  Cleveland,  36  Md.476;  Road  Co.  v. 
Clemens,  16 Mo.  359;  Insurance  Co.  v.  Sher- 
wood, 72 Mo.  462;  Dam  Co.  v.  Gray,  30  Me. 
547;  Hunt  v.  BrldgaCo.,  11  Kan. 412;  Sharp- 
ley  v.  Railway  Co.,  2  Ch.  Div.  663. 

But  no  such  facts  appear  In  this  case. 
By  looking  into  the  record  we  find  that 
on  three  several  occasions  defendant  con- 
sented to  and  waived  notice  of  a  stock- 
holders' meeting,  and  on  one  occasion  he 
voted  by  proxy  at  a  special  meeting  of 
stockholders,  called  "for  the  purpose  of 
definitely  locating  the  termini  of  the  rail- 
road to  be  constructed,  and  to  authorize 
the  making  and  filing  of  supplementary 
articles  of  incorporation  in  accordance 
with  the  action  of  the  stockholders  at 
such  meeting. "  It  does  not  appear,  nor  is 
it  claimed,  that  at  the  time  of  such  waiver 
of  notice,  or  participation  in  the  stock- 
holders* meeting,  he  knew  that  the  re- 
quired amount  of  stuck  had  not  been  sub- 
scribed; and  without  such  notice  it  is 
not  perceived  how  he  can  be  said  to  have 
waived  the  condition  of  bis  subscription. 
A  waiver  is  "the  intentional  relinqulsh- 
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ment  of  a  known  right,  and  there  must  be 
both  knowledge  of  the  existence  of  the 
right  and  an  intention  to  relinquish  it." 
And.  Law  Diet.  tit.  "Waiver;"  Hoxle  v. 
Insurance  Co.,  82  Conn.  40,  Butler,  J.; 
Shaw  v.  Spencer,  100  Mass.  395,  Foster, 
J.  "There  is  no  better  settled  principle," 
says  the  court  in  State  v.  Churchill,  48 
Ark.  445,  3  S.  W.  Rep.  360.  "than  that  to 
hold  one  bound  by  any  word  or  act  as  a 
waiver  it  must  be  shown  that  he  so  spoke 
or  acted  with  a  knowledge  of  all  the  facts 
and  circumstances  attending  the  creation 
of  the  right  be  is  alleged  to  have  waived." 
It  was  the  duty  of  the  corporation,  after 
the  articles  of  incorporation  were  filed,  to 
open  books  and  receive  subscriptions  to 
the  capital  stock  of  the  corporation,  and 
they  were  authorized,  as  soon  as  one  half 
of  the  stock  was  subscribed,  and  not  be- 
fore, to  give  notice  to  the  subscribers  to 
meet  and  elect  directors.  Section  822*2, 
Hill's  Ann.  Laws.  In  waiving  formal  no- 
tics  of  such  meeting,  defendant  bad  a 
right  to  assume  that  the  law  had  been  fol- 
lowed, and  the  requisite  amount  of  stock 
had  been  subscribed,  and  voting  by  proxy 
at  the  stockholders'  meeting,  in  view  of 
the  object  of  such  meeting,  it  is  not  in  any 
way  Inconsistent  with  the  contract  of  sub- 
scription, and  does  not  Indicate  an  inteu- 
tion  to  waive  the  conditions  upon  which 
it  was  made.  It  seems  to  us  clear  that 
the  facts  shown  by  the  record  are  not  suf- 
ficient to  estop  the  defendant  from  insist- 
ing as  a  defense  to  this  action  that  the 
conditions  upon  which  his  subscription 
was  made  have  not  been  complied  with, 
and  that  the  company  was  not  lawfully 
organised.  Llvesey  v.  Hotel  Co.,  5  Neb. 
50;  Railroad  Co.  v.  Veasle,  39  Me.  571. 

It  was  insisted  at  the  argument  that 
plaintiff  is  at  least  a  corporation  de  facto, 
and  tbatlts  existence  cannot  be  questioned 
in  a  collateral  way.  Conceding  this  to  be 
true,  there  Is  a  wide  difference  between  a 
question  of  the  existence  of  the  company 
as  a  corporate  body  and  the  liability  of 
defendant  for  bis  subscription  to  Us  cap- 
ital stock.  It  may  be  a  corporation  de 
facto,  and  entitled  to  maintain  actions  as 
such,  but  it  cannot  recover  against  a  sub- 
scriber to  its  capital  stock  until  it  shows 
that  the  conditions  upon  which  such  sub- 
scription was  made  have  either  been  com- 
piled with  or  waived  by  the  subscriber. 
These  are  conditions  precedent  to  the 
right  to  enforce  the  obligations  of  its  sub- 
scribers, and  In  any  action  brought  for 
that  purpose  the  subscriber  may  Insist 
upon  their  performance  before  a  recovery 
can bebad.  Hagerv.Cleveland.86Md. 476; 
Swartwout  v.  Railroad  Co.,  24  Mich.  3*9. 
From  these  considerations  we  conclude 
that  the  Judgment  of  the  court  below 
should  be  affirmed,  and  it  is  so  ordered. 


(8  Utah.  442) 

POTNTBR  v.  CHIPMAN  et  all 
(Supreme  Court  of  Utah.  March  13,  1893.) 
Accretion  on  Navigable  Lakes— Estoppel. 
1.  The  owner  of  land  which  Is  described  In 
a  patent  from  the  government  as  bounded  on 
the  meander  line  or  any  inland  lake,  though 
navigable,  except  the  Great  Lakes,  is  entitled  to 

'Rehearing  pending. 


the  accretion  lying  between  the  meander  line 
and  the  edge  of  the  waters. 

2.  Where  a  person  occupies  and  makes  1m- 

Erovements  on  such  land,  under  a  claim  that  it 
elongs  to  the  government,  and  relying  on  a 
statement  of  the  owner  that  he  did  not  claim  be- 
low the  meander  line,  the  former  cannot  invoke 
the  principle  that  the  owner,  having  misled  him 
as  to  the  ownership  of  the  land,  is  thereby 
estopped  to  claim  it;  since  the  occupant,  when 
he  made  the  improvements,  knew  that  he  had 
no  title  to  the  land. 

Appeal  from  district  court,  Dtahcounty; 
John  W.  Blackburn,  Justice. 

Action  of  ejectment  by  Charles  Poynter 
against  James  Cbipman  and  others. 
There  was  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Affirmed. 

John  W.  Judd,  for  appellants.  Rawlins 
ft  Critcblow,  for  respondent. 

MINER,  J.  In  March,  1887,  David  Count 
obtained  a  patent  from  the  United  States 
for  lots  3  and  4,  section  35,  Salt  Lake  Me- 
ridian, Utah  T.  This  land  Is  admitted  to 
Join  Utah  lake  on  the  north,  and  the  south 
line  thereof  Is  admitted  to  run  to  the  me- 
ander line  running  along  the  old  shore  of 
Utah  lake.  It  is  also  admitted  that  the 
patent  from  the  United  States  to  Count 
called  for  the  meander  line  on  the  lake  as 
the  southern  boundary  of  the  lots.  In 
June  following,  Count  conveyed  to  Poyn- 
ter, the  plaintiff,  a  portion  of  this  land, 
by  full  covenant  warranty  deed.  The 
land  so  conveyed  adjoins  Utah  lake  on 
the  north.  Plaintiff's  deed  describes  the 
land  as  running  to  the  waters  of  Utah 
lake,  and  along  the  north  side  of  the  lake, 
etc.  On  the  trial,  plaintiff  introduced  tes- 
timony tending  to  show  that  tbe  United 
States  survey,  upon  which  the  patent  was 
granted  to  Count,  was  made  in  1857,  and 
at  that  time  the  water's  edge  was  a  few 
feet  north  of  two  buildings,  called  a  "  Pa- 
vilion "  and  "  Saloon,  ■  erected  by  the  de- 
fendant in  1886,  and  being  south  of  the  me- 
ander line;  that  in  1862  there  was  a  very 
high. rise  in  the  water  of  the  lake,  because 
of  heavy  snow  in  the  mountains;  and  that 
after  that  year  the  water  receded  to  its 
former  position.  It  was  conceded  by  both 
•parties  that  the  water  line  of  Utah  lake  . 
fluctuated  from  year  to  year,  being  some- 
times higher  and  sometimes  lower;  that 
the  fluctuations  and  recessions  of  the  wa- 
ter were  gradual  and  by  degrees,  being  im- 
perceptible, and  not  sudden.  The  defend- 
ant introduced  proof  tending  toshow  that 
Utah  lake  was  a  body  of  fresh  water, 
about  30  miles  in  length,  by  about  12  miles 
In  width ;  that  it  was  navigable  for  boats 
of  500  tons' capacity,  and  was  navigated 
by  both  freight  and  passenger,  steam,  and 
sail  pleasure  boats;  tbat  in  the  year  1886 
the  defendant  built  these  bouses,  designat- 
ed on  the  map  as  "Saloon,"  "Pavilion," 
and  "Bath  House,"  and  tbat  they  were 
used  as  a  place  of  public  resort  for  bathing 
and  social  purposes;  that,  at  the  time  tbe 
houses  were  built,  they  were  built  in  the 
waters  of  tbe  lake,  tbe  water  then  being 
about  24  feet  north  of  the  pavilion  and 
saloon,  which  were  located  south  of  the 
government  meander  line,  referred  to  in 
the  Count  patent;  that  in  1888  the  waters 
of  tbe  lake  fell  to  a  point  south  of  the 
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saloon;  that  the  water  fluctuated  from 
year  to  year,  standing  sometimes  south 
and  sometimes  north  of  the  pavilion  and 
saloon;  that  at  the  time  this  suit  was 
brought,  the  waters  bad  receded,  and 
these  "ises  built  by  defendant  were  left 
on  dr.\  land,  between  the  meander  line  and 
the  waters  of  the  lake.  The  plaintiff 
brought  this  action  of  ejectment  to  recov- 
er possession  of  the  land  between  Utah 
lake  and  the  "meander  line. "  and  claims 
a  right  to  follow  the  water  line,  and  have 
title  to  the  land  to  the  water's  edge. 
This  claim  is  denied  by  the  defendants, 
who  claim  that  the  same  is  public  domain 
of  the  United  States,  and  that  they  are 
occupying  it  as  such.  This  is  the  principal 
question  in  the  case. 

The  court  instructed  the  jury,  in  sub- 
stance, as  follows:  In  this  case  the  law 
is:  "Ifitbe  tru?,  if  you  find  by  a  pre- 
ponderance of  the  evidence,  that  Mr.  Poyn- 
ter,  the  plaintiff,  owns  the  land  down  to 
the  meander  line  of  lake—  That  meander 
line  is  established  by  the  government,  and 
is  supposed  to  be  the  water's  edge.  In- 
deed, that  is  the  water's  edge,  and  the 
abutting  land  owner,  who  owns  down  to 
that,  owns  to  the  water'9  edge.  If  the 
water's  edge  moves,  he  has  the  right  to 
move  with  it.  If  it  recedes  from  the  shore, 
he  has  the  right  to  follow  it  up  clear  to 
the  water's  ege.  If  it  comes  back  on  him, 
he  has  to  go  back, — he  loses  that  much; 
but  he  has  the  right  to  follow  it  to  its 
edge,  and  no  man  has  the  right  to  get  be- 
tween him  und  the  water's  edge;  and  any 
man  who  settles  between  him  and  the 
water,  either  after  it  recedes  or  before  it 
recedes,  is  there  as  a  trespasser,  and  he 
has  no  more  rights  there  than  a  trespasser. 
If  you  find  from  the  evidence,  by  a  pre- 
ponderance, that  Poynter  owns  the  land 
to  the  meander  line  from  the  government, 
he  is  entitled  to  all  the  dry  land  that  is 
made  bet  ween  him  and  the  water's  edge 
by  recession  of  the  waters,  or  by  adding 
alluvium  so  as  to  make  an  accretion. 
Whether  that  is  perceptible  or  not  makes 
no  difference.  He  is  entitled  to  the  occu- 
pation of  the  land  continuously  to  the  wa-. 
ter's  edge.  Whether  he  owns  by  an  abso- 
lute title  in  Tee  or  not,  he  is  entitled  to  the 
possession  of  it.  And,  if  you  find  from 
the  evidence  that  these  are  the  facts,  then 
it  is  your  duty  to  find  for  the  plaintiff,  and 
give  him  possession  of  this  land."  Under 
the  instructions,  the  jury  found  a  verdict 
for  the  plaintiff.  The  nature  of  the  ver- 
dict does  not  appear  from  the  abstract. 
From  this  verdict  the  court  is  asked  to  pre- 
sume that  an  appeal  was  taken,  although 
the  abstract  does  not  show  whether  an  ap- 
peal was  taken  or  not.  Nor  has  rule  6 
(27  Pac.  Rep.  vlil.)  of  this  court  been  fol- 
lowed in  the  preparation  of  the  abstract. 
No  objection  having  been  made,  we  will 
consider  the  case  as  presented  by  the  ab- 
stract. 

The  controversy  here  is  not  between  ad- 
joluing  owners  or  riparian  proprietors, 
but  between  the  plaintiff,  as  riparian  own- 
er, and  a  party  claiming  land  under  the 
water  in  front  of  him,  which  water  had 
receded,  and  left  dry  land  between  the 
meander  line  of  the  riparian  owner  and 
the  lake  Itself.   In  the  case  of  Palmer  v. 


Dodd,  64  Mich.  474,  31  N.  W.  Rep.  209.  the 
court  says  "that  when  the  United  States 
grant,  by  patent,  land  described  by  a  legal 
subdivision,  the  grantee  is  entitled  to  all 
the  lands  embraced  within  that  subdivi- 
sion, and  is  not  limited,  by  the  number  of 
acres  specified  in  the  patent  or  upon  the 
governmentplat.  The  meanderliaes  have 
no  significance  as  boundaries,  and  are  not 
intended  as  such,  but  are  run  simply  to 
afford  a  means  of  computing  the  area  con- 
tained in  the  fraction  which  the  govern- 
ment requires  payment  for  on  sale  of  the 
public  domain."  In  Clute  v.  Fisher,  65 
Mich.  48,  31  N.  W.  Rep.  614,  the  court  says 
"that  the  soil  under  the  water  of  an  In- 
land lake  does  not  belong  to  the  general 
government  or  to  the  state,  *  *  *  and 
that  private  ownership  of  lands  bounded 
on  navigable  fresh  water  is  not  restricted 
to  the  meander  Une.n  Webber  v.  Boom 
Co.,  62  Mich.  626,  30  N.  W.  Rep.  469.  In 
Lincoln  v.  Davis,  53  Mich.  375,  19  N.  W. 
Rep.  103,  the  court  holds  that  the  para- 
mount rights  of  the  public  to  be  preserved 
in  theGreat  Lakes  are  those  of  navigation 
and  fishing,  and  this  is  best  accomplished 
by  limiting  the  grants  of  land  bordering 
on  the  Great  Lakes  to  low-water  mark; 
and  that,  while  the  riparian  owner  on  the 
Great  Lakes  is  entitled  to  occupy  the  land 
to  low-water  mark,  he  also  has  the  right 
to  construct  warehouses  or  piers  in  the 
water  in  front  of  his  premises,  in  aid  of, 
and  not  obstructing,  navigation.  In  Rail- 
road Co.  v.  Schurmeir,  7  Wall.  28S,  the 
court  says:  ""The  court  does  not  hesitate 
to  decide  that  congress,  in  making  a  dis- 
tinction between  streams  navigable  and 
those  not  navigable,  intended  to  provide 
that  the  common-law  rules  of  riparian 
ownership  should  apply  to  lands  border- 
ing on  the  latter,  but  that  the  title  to 
lands  bordering  on  navigable  streams 
should  stop  at  the  stream,  and  that  all 
such  streams  should  be  decided  to  be  and 
remain  public  highways.  3  Kent,  Comm. 
(10th  Ed.)  562,  and  note.  In  Hardin  v. 
Jordan,  140  U.  S.  380,  381,  11  Sup.  Ct.  Rep. 
808,  838,  the  court  says:  "If  the  boundary 
of  the  land  granted  had  been  afrosh-water 
river, there  can  be  no  doubt  that  the  effect 
of  the  grant  would  have  been  such  as  is 
given  to  such  grants  by  the  law  of  the 
state,  extending  either  to  the  margin  or 
center  of  the  stream,  according  to  the  rules 
of  that  law.  It  has  been  the  practice  of 
the  government  from  its  origin,  in  dispos- 
ing of  the  public  lands,  to  measure  the 
price  to  be  paid  for  them  by  the  quantity 
of  the  upland  granted,  no  charge  being 
made  for  the  lands  under  the  bed  of  the 
streams  or  other  body  of  water.  The 
meander  lines  run  along  or  near  the  mar- 
gin of  such  waters  are  run  for  the  purpose 
of  ascertaining  the  exact  quantity  of  the 
upland  to  be  charged  for,  and  not  for  the 
purpose  of  limiting  the  title  of  the  gramee 
to  such  meander  lines.  It  has  frequently 
been  held,  both  by  the  federal  and  state 
courts,  that  such  meander  lines  are  iu tend- 
ed for  the  purpose  of  bounding  and  abut- 
ting the  lands  granted  upon  the  waters 
whose  margins  are  thus  meandered;  and 
that  the  waters  themselves  constitute  the 
real  boundary.  *  *  *  It  has  never  been 
held  that  the  lands  under  water,  in  front 
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of  Buch  grants,  are  reserved  to  the  United 
States,  ur  tbat  they  can  be  afterwards 
granted  out  to  other  persons,  to  the  in- 
jury of  the  original  grantees.  Tbe  at 
tempt  to  make  such  grants  is  calculated 
to  render  titles  uncertain, and  to  derogate 
from  the  value  of  natural  boundaries,  like 
streams  and  bodies  of  water."  Mitchell 
v.  Smale,  140  U.  8.  406, 11  Sup.  Ct.  Rep. 
819,  840.  M  With  regard  to  grants  of  the 
government  for  lands  bordering  on  tide 
water.it  has  been  distinctly  settled  that 
they  only  extend  to  high-water  mark,  and 
that  tbe  title  to  tbe  shore  and  lands  un- 
der water  in  front  of  lauds  so  granted  in- 
ures to  the  state  within  which  they  are 
situated, if  a  state  has  been  organized  and 
established  there.  Such  title  to  the  shore 
and  lands  under  water  is  regarded  as  inci- 
dental to  the  sovereignty  of  tbe  state,— a 
portion  of  the  royalties  belonging  thereto, 
and  held  in  trust  for  tbe  public  purposes 
of  navigation  and  flsberies,— and  cannot 
be  retained  or  granted  out  to  individuals 
by  the  United  States. "  Where  the  title  is 
in  tbe  state,  tbe  land  Is  held  subject  to 
state  regulations  and  control,  subject, 
however,  to  the  regulations  which  may  be 
made  by  congress  with  regard  to  public 
navigation  and  commerce;  and  it  depends 
upon  tbe  law  of  each  state  as  to  what 
waters  and  to  what  extent  the  power  of 
the  state  over  the  land  under  water  shall 
tip  exercised.  In  Barney  v. Keokuk, A4 U.S. 
824,  following  the  settled  law  of  Iowa,  It 
was  held  that  the  riparian  proprietor  on 
the  banks  of  the  Mississippi  extends  only 
to  ordinary  high-water  mark,  and  that 
the  shore  between  high  and  low  water 
mark,  as  also  tbe  bed  of  tbe  river,  be- 
longed to  the  state.  The  same  ruie  was 
held  under  the  laws  of  California.  Packer 
v.  Bird,  187  U.  S.  661, 11  Sup.  Ct.  Rep.  210. 
In  Illinois  and  Mississippi  a  different  doc- 
trine prevails.  There  It  is  held  tbat  tbe 
title  of  tbe  ripariau  proprietor  extends  to 
the  middle  of  the  current.  In  conformity 
to  the  rule  of  common  law;  that  the  beds 
of  all  streams,  whether  navigable  or  not, 
above  the  flow  of  the  tide,  belong  to  the 
proprietors  of  the  adjoining  land.  St. 
Louis  v.  Rutz,  138  U.  S.  226, 11  Sup.  Ct. 
Rep.  837.  In  the  case  of  Middleton  v. 
Pritcbard,  3  Scam.  510,  it  is  held  that 
where  the  government  has  not  reserved 
any  right  or  interest  that  might  pass  by 
the  grant,  nor  done  any  act  showing  an 
intention  of  reservation,— such  as  platting 
or  surveying,— the  grant  must  be  con- 
strued most  favorably  to  tbe  grantee.  As 
to  what  will  pass  by  a  grant  bounded  by 
a  stream  of  water  or  a  lake,  at  common 
law,  depends  upon  the  character  of  tbe 
water.  If  it  were  a  navigable  stream  or 
lake,  the  rights  of  the  riparian  proprietor 
extended  only  to  the  high- water  mark. 
If  the  stream  was  not  navigable,  the  rights 
of  a  riparian  proprietor  extended  to  the 
thread  of  the  stream.  But,  at  common 
law,  only  arms  of  the  sea  and  streams 
where  the  tide  ebbs  and  flows  are  deemed 
navigable.  Streams  above  tide  water,  al- 
though navigahlein  fact,  were  not  deemed 
navigable  In  law.  Walker  v.  Shepardson, 
4  Wis.  486.  Chancellor  Kent,  in  the  third 
volume  of  bis  Commentaries,  (pages  5t$2, 
663,  note,)  lays  down  tbe  rule  tbat  all 


grants  of  tbe  United  States  bounded  npon 
a  river  not  navigable  at  common  law  en- 
titled the  grantee  to  all  islands  lying  be- 
tween main  land  and  tbe  center  thread  of 
thestream.  The  United  States  ha  venot  re- 
pealed the  common  law  as  to  the  interpre- 
tation of  their  own  grants,  nor  explained 
what  interpretation  or  limitation  should 
be  given  to,  or  imposed  upon,  the  terms 
of  ordinary  conveyances  which  they  use; 
but  these  are  left  to  the  principles  of  the 
common  law  and  the  rules  adopted  by 
each  local  government  where  tbe  lands 
may  lie.  Section  2476,  Rev.  St.  U.  S.,  pro- 
viding that  all  navigable  waters  shall  be 
public  high  ways,  does  not  change  the  rule. 
3  Kent,  Comm.  (10th  Ed.)  560-564.  and  note. 

The  rights  of  the  plaintiff  in  this  case  de- 
pend entirely  upon  tbe  doctrine  of  riparian 
proprietors.  Practically  the  common  law 
has  prevailed  in  this  territory,  and  tbe 
Code,  without  this  basis  to  rest  npon, 
would  not  only  fail  to  provide  for  tbe 
great  muss  of  affairs,  but  would  lack  tbe 
means  of  a  safe  construction.  There  is  no 
tide  water  in  this  territory,  and  therefore 
no  water  which,  by  the  technical  meaning 
of  the  term  "navigable"  at  common  law, 
would  come  within  it.  Tbe  general  rain 
of  the  common  law  is  applicable  to  inland 
lakes  wblch  are  not  of  such  a  size  or  Im- 
portance as  to  be  classed  with  the  great 
navigable  lakes  of  tbe  conntry,  and  we  do 
not  consider  tbat  we  should  depart  from 
that  rule  in  this  case.  Tbe  fact  that  Utah 
lake  is  navigated  or  navigable  does  not 
change  the  rule  in  this  cuse.  Smith  v. City 
or  Rochester,  92  N.  Y.  463;  Cobb  v.  Daven- 
port, 32  N.  J.  Law,  369;  Lormun  v.  Ben- 
son, 8  Mich.  18;  Rice  v.  Ruddiman,  10 
Mich.  125;  Ledyard  v.  Ten  Eyck.  36  Barb. 
102;  Lembeck  v.  Nye,  47  Ohio  St.  336.  24  N. 
E.  Rep.  6*6;  Ridgway  v.  Ludlow,  58  Ind. 
248:  Beckman  v.  Kreamer,43  111.  447;  State 
of  Indiana  v.  Milk,  11  Biss.197,11  Fed.ReD. 
389;  Stoner  v.  Rice,  121  Iud.  51,  22  N.  E. 
Rep.  96S;  Moore  v.  Bobbins,  96  U.  S.  530; 
Hardin  v.  Jordan,  140  U.S.  871, 11  Sup.  Ct. 
Rep.  808.  838  ;  3  Kent,  Coin m.  (!0th  Ed.) 
560-570;  Railroad  Co.  v.  Scburmeier,7  Wall. 
272;  New  Orleans  v.  U.S.,  10  Pet. 717;  Banks 
V.Ogden,2  Wall. 67;  JeHeris  v.  Land  Co.,  134 
U.  S.  178,  10  Sup.  Ct.  Rep.  518;  St.  Louis  v. 
Rutz.  138  U.  S.  226, 11  Sup.  Ct.  Rep.  337; 
Tbe  Daniel  Ball,  10  Wall.  557;  Mitchell  v. 
Smale,  140  U.  S.  406,  11  Sup.  Ct.  Rep.  819, 
840.  We  think  the  court  made  no  mistake 
in  charging  the  Jury  that  If  tbe  plaintiff 
owned  the  land  to  the  meander  line  along 
tbe  old  shore  of  the  lake,  by  patent  from 
tbe  United  States,  he  would  be  entitled  to 
recover  all  the  dry  land  made  by  recession 
of  the  water  between  such  meander  line 
and  the  water's  edge.  This  case  comes 
clearly  within  the  rule  laid  down  in  Mitch- 
ell v.  Smale,  140  U.  S.  406, 11  Sup.  Ct.  Rep. 
819,  840,  and  Hardin  v.  Jordan,  140  C.  S. 
371, 11  Sup.  Ct.  Rep.  808,  838. 

The  record  shows  that,  while  there  was 
a  slight  rise  and  fall  of  the  water  in  the 
spring  of  the  year  for  several  years  prior 
to  the  commencement  of  this  suit,  yet  the 
recession  of  the  water  was  gradual  and  by 
degrees,  being  imperceptible,  and  not  sud- 
den. The  plaintiff's  title  to  the  meander 
line  along  the  old  shore  of  the  lake  was 
conceded.  The  record  does  not  show  that 


Digitized  by  Google 


Utah.) 


ARMSTRONG  ©.  OREGON  SHORT  LINE  &  TJ.  N.  RY.  CO. 


693 


any  damages  were  allowed  the  plaintiff. 
Therefore  the  exceptions  to  the  charge  of 
the  court  on  the  subject  of  the  rapid  reces- 
sion of  the  water,  as  to  the  plaintiff's  right 
to  recover,  whether  he  owned  the  absolute 
title  in  fee  or  not,  and  upon  the  subject  of 
damages,  are  not  important  to  be  consid- 
ered in  this  case,  as  the  charge  was  harm- 
less so  far  as  these  questions  were  con- 
corned. 

The  defendant  requested  the  court  to 
charge  the  jury  that,  "If  you  believe  from 
the  evidence  that  In  1887  the  plaintiff 
stated  to  the  defendants  that  he  had  no 
claim  on  the  land  below  the  'meander 
line,'  and  that  the  land  in  dispute  is  be- 
low the  meander  line,  and  that  be  had  no 
objections  to  their  occupying  such  land, 
and  the  defendnuts,  upon  the  faith  of  such 
statements  made  by  the  plaintiff,  rebuilt 
their  pavilion,  and  made  other  Improve- 
ments thereon,  and  continued  to  use  and 
occupy  such  land,  then  your  verdict  should 
be  in  favor  of  defendants  in  this  case. " 
This  request  was  refused,  and  the  defend* 
ants  excepted.  It  must  be  remembered 
that  the  answer  filed  In  this  case,  as  shown 
by  the  abstract,  simply  "denies  plaintiff's 
title  and  ownership,  and  also  his  right  to 
recover."  No  other  defense  is  set  upas 
against  the  plaintiff's  right.  No  license, 
lease,  or  estoppel  is  pleaded.  The  whole 
defense  was  based  upon  the  claim  that  the 
land  in  question  belonged  to  the  United 
States.  The  principle  invoked  by  this  re- 
quest is  that  one  should  be  estopped  from 
asserting  a  right  to  property  upon  which 
he  has,  by  his  own  conduct,  misled  an- 
other, who  supposed  himself  to  be  the 
owner,  or  to  have  a  right  to  make  ex- 
penditures thereon.  "But  this  salutary 
principle  cannot  be  invoked  by  one  who, 
at  the  time  the  improvements  were  made, 
was  acquainted  with  the  true  character 
of  his  own  title,  or  with  the  fact  that  he 
had  none."  Brant  v.  Iron  Co., 93  U.S. 326; 
Henshaw  v.  Bins  ell,  18  Wall.  255;  Steel  v. 
Refining  Co.,  100  U.  S.  450, 1  Sup.  Ct.  Rep. 
389.  It  cannot  be  contended  that  the  de- 
fendant did  not  know  all  about  the  title 
to  the  land  atthis  time.  He  claimed  then, 
and  for  a  long  lime  prior,  that  the  title 
was  in  the  government.  His  whole  de- 
fense was  based  upon  that  claim.  This 
was  the  theory  upon  which  the  case  was 
tried,  and  the  pleadings  do  not  present 
any  other  issue.  2  Estee,  PI.  &  Pr.  §5  3760, 
3772,3774.  Upon  the  whole  record,  we  find 
no  reversible  error.  The  judgment  of  the 
lower  court  is  affirmed,  with  costs. 

ZANE,  C.  J.,  concurs. 


(8  Utah.  420) 

ARMSTRONG  v.  OREGON  SHORT  LINE 
&  U.  N.  RY.  CO. 
(Supreme  Court  of  Utah.   March  13,  1893.) 
Injuky  to  Employs  —  Negligence  of  Fokemak. 

The  foreman  of  a  railroad  switching 
crew  is  ;not  a  fellow  servant  with  one  of  the 
"helpers,"  who  is  subject  to  his  orders,  and  the 
railroad  company  is  liable  for  injuries  received 
by  the  "helper"  through  the  negligence  of  the 
foreman. 

Appeal  from  district  court,  Salt  Lake 
county;  Thomas  J.  Anderson,  Justice. 


Action  by  George  C.  Armstrong  against 
the  Oregon  Short  Line  &  Utah  Northern 
Railway  Company  for  personal  Injuries. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Williams  &  Van  Cott,  for  appellant. 
Dey  &  Street,  for  respondent. 

ZANE,  C.J.  This  is  an  action  by  the 
plaintiff  to  recover  damages  in  conse- 
quence of  an  injury  to  him.  caused,  as  al- 
leged, by  the  negligence  of  the  defendant, 
while  in  its  employ  as  a  helper  in  Its  yards 
at  Pocotello,  Idaho.  It  appears  from  the 
evidence  that  the  plaintiff  was  between  an 
engine  and  some  cars,  in  the  night,  un- 
coupling them,  when  14  or  15  other  cars 
came  from  the  west,  without  warning, 
and  without  uny  light  upon  their  front, 
and  struck  the  ones  that  plaintiff  was  un- 
coupling, and  knocked  them  east  a  consid- 
erable distance;  that  the  plaintiff  was 
thrown  down,  and  the  wheels  passed  over 
his  leg  and  hand,  which  he  lost.  While 
the  foreman  should  have  known  that  the 
defendant  was  at  work  about  the  stand- 
ing cars,  those  moving  upon  the  same 
track  in  their  direction  passed  him  about 
60  feet  way,  and  no  warning  was  given  to 
the  plaintiff.  There  were  a  large  number 
of  tracks  in  the  yard  In  which  plaintiff  was 
injured,  upon  which  there  were  at  ail  times 
numerous  cars,  in  the  moving  of  which 
four  switch  engines  were  used  In  the  day 
time  and  three  at  night.  With  each  there 
were  an  engineer, fireman, and  two  helpers 
under  the  direction  of  a  foreman.  The 
foreman  received  general  orders  from  the 
yard  master  before  commencing  work,  and 
afterwards  he  directed  the  crew  in  their 
execution.  We  must  conclude  that  the 
foreman  under  whom  plaintiff  was  at 
work,  as  well  as  the  foreman  who  sent  the 
cars  down  at  such  a  rapid  rate  without 
signal  or  warning,  was  guilty  of  negli- 
gence, and  also  that  the  yard  was  not 
sufficiently  lighted,  and  that  such  negli- 
gence caused  the  Injury  to  the  plaintiff. 

The  defendant  Insists  that  there  cannot 
be  a  recovery  in  this  action,  because  the 
plaintiff  and  the  negligent  foreman  were 
co-opera  ting  as  fellow  servants  at  the  time 
of  the  Injury.  The  definitions  given  of  the 
term  "fellow servants"  by  the  courts  differ 
materially.  The  tendency  of  later  deci- 
sions has  been  towards  a  narrower  appli- 
cation of  the  term.  The  rule  relied  on  by 
the  defendant  appears  to  be  based  upon 
the  presumption  that  employes  with  equal 
authority  of  the  same  grade,  working  to- 
gether, should,  by  their  watchfulness,  their 
suggestions,  skill,  care,  caution,  and  ex- 
ample, exercise  no  influence  on  each  other 
promotive  of  diligence,  care,  and  caution 
In  all;  that  careful  employes  of  the  same 
grade,  associated  together  in  the  perform- 
ance of  common  duties,  ought  to  stimulate 
like  behavior  in  each  other.  To  bold 
that  fellow  servants  can  recover  damages 
against  the  common  master  for  injuries 
from  the  negligence  of  each  otber.it  is  pre- 
sumed would  not  be  promotive  of  such 
diligence  and  care  as  their  safety  and  the 
safety  of  the  public  demands.  Therefore 
the  negligence  of  the  one  causing  the  in- 
jury is  regarded  as  the  fault  of  the  other 
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to  the  extent  of  preventing  a  recovery 
against  the  common  master.  From  such 
considerations  some  of  the  later  and  more 
carefully  considered  cases  deduce  the  rule 
of  law  relieving  the  employer  from  dam- 
ages in  consequence  of  injury  to  one  fellow 
servant  from  the  negligence  of  anuther. 
That  the  reason  of  the  rule  should  limit 
its  application  is  regarded  as  axiomatic. 
So  far  as  its  application  goes  beyond  this 
it  is  unreasonable.  Therefore  the  rule  will 
not  prevent  a  recovery  against  the  mas- 
ter for  an  injury  to  an  employe  in  conse- 
quence of  the  negligence  of  a  superior,  or 
because  of  the  negligence  of  an  employe 
not  so  associated  with  the  injured  party 
as  to  be  subject  to  the  influence  of  his  ex- 
umple,  advice,  care,  and  diligence.  While 
it  may  be  reasonable  to  infer  that  men  la- 
boring together  with  equal  authority  will 
by  their  watchfulness,  their  suggestions, 
prudence,  and  their  example,  influence  each 
other,  it  would  be  unreasonable  to  pre* 
sume  that  they  will  so  influence  the  men  in 
authority  over  them,  and  to  whose  orders 
they  are  subject.  And  it  would  be  quite 
as  unreasonable  to  require  employes,  by 
their  care  and  suggestions  and  example, 
to  stimulate  and  prompt  caution,  watch- 
fulness, and  diligence  in  those  with  whom 
they  are  not  associated,  whom  they  have  no 
opportunity  of  advising  or  of  influencing 
by  their  example  of  skillfulness,  diligence, 
and  prudence.  They  should  not  be  held 
responsible  for  those  outside  of  the  range 
of  their  influence.  We  aredispoxed  to  hold 
that  the  term  "fellow  servants"  should 
not  include  the  man  in  authority  with 
those  subject  to  his  orders. — the  one  that 
orders  with  those  required  to  obey  him ; 
nor  should  the  term  include  those  not  so 
associated  in  their  employment  as  to  be 
within  the  range  of,  and  subject  to  the  in- 
fluence of,  each  other  while  about  their 
work  and  in  the  actual  discharge  of  their 
duties.  It  follows  that  the  foreman  waa 
not  a  fellow  servant  of  the  plaintiff,  who 
was  bis  helper,  and  subject  to  his  orders. 
Rolling  Mill  Co.  v.  Johnson,  114  111.  57,  29 
N.  E.  Rep.  186;  Daniels  v.  Railway  Co., 
(Utah,)  28  Pac.  Rep.  762;  Railway  Co.  v. 
Morauda,  108  111.  576;  Openshaw  v.  Rail- 
way Co.,  6  Utah,  132;  Reddon  v.  Railway 
Co.,  5  Ctah,  344, 15  Pac.  Rep.  262;  Railroad 
Co.  v.  Ross,  112  D.  S.  377,  5  Sup.  Ct.  Rep. 
184;  Railroad  Co.  v.  Kelly,  127  111.  637,  21 
N.  E.  Rep.  203.  While  there  are  numerous 
decisions  of  English  and  American  courts 
in  conflict  with  those  cited,  there  are  many 
that  we  have  not  referred  to,  entitled  to 
great  weight,  that  support  them.  This 
disposes  of  the  point  principally  relied  on 
by  counsel  for  appellant  in  their  argument. 
We  do  not  feel  called  upon  to  consider  this 
record  further,  as  we  find  no  error  in  it. 
The  judgment  appealed  from  is  affirmed. 

BLACKBURN  and  MINER,  JJ.,  concur. 

(8  Utah.  424) 

BARTCH,  Probate  Judge,  et  al.  v.  MELOT, 
County  Clerk. 
(Supreme  Court  of  Utah.   March  13,  1893.) 
County  Selectmen— Teum  of  Office. 
Comp.  Laws  1888,  §  177,  provides  that 
two  selectmen  shall  be  elected  at  the  general 


election  in  1889,  and  biennially  thereafter,  and 
their  terra  of  office  shall  be  two  years.  Sees. 
Laws  1892,  p.  27,  provides  that  the  election  of 
selectmen  shall  be  in  November,  1892,  and 
that  they  shall  hold  their  office  for  two  years, 
and  enter  on  the  duties  of  their  office  on  the 
1st  day  of  January  next  succeeding  their  elec- 
tion. Held  that,  as  the  enactments  were  re- 
pugnant, the  later  one  would  govern,  and  the 
terms  of  office  of  selectmen  elected  in  1891  for 
two  years  expired  on  the  1st  of  January,  1893. 

Maudamii8  by  George  W.  Bartcb,  pro- 
bate judge,  and  others,  against  H.  V.  Me- 
loy,  county  clerk,  to  compel  him  to  recog- 
nize the  title  to  office  of  certain  selectmen. 
Writ  denied. 

Brown  &  Henderson  and  Frank  Hoff- 
man, for  plaintiffs.  Loofbourow  &  Kahn 
and  ().  W.  Powers,  for  defendant. 

BLACKBURN,  J.  This  is  a  proceeding: 
In  mnndamns  to  compel  the  defendant, 
the  county  clerk,  to  act  as  clerk  for  and 
recognise  the  county  court  of  Salt  Lake 
county,  composed  of  G.  W.  Bartch,  pro- 
bate judge,  Harvey  Hardy  and  John  But- 
ter and  J.  F.  Caboon,  selectmen.  The  de- 
fendant claims  that  the  terms  of  Harvey 
Hardy  and  John  Butter  have  expired,  and 
they  are  no  longer  members  of  the  county 
court,  and  that  Herman  Bamberger  und 
Joseph  R.  Morris,  along  with  said  Bartcb 
and  Cahoon,  constitute  the  lawful  and 
only  county  court  of  Salt  Lake  county. 
The  controversy  arises  in  this  way :  Sec- 
tion 177  of  the  Compiled  Laws  of  1888  pro- 
vides, among  other  things,  "that  at  the 
general  election  to  be  held  In  the  year  1889, 
and  biennially  thereafter,  two  selectmen 
shall  be  elected  in  each  county  of  this  ter- 
ritory, whose  term  of  office  shall  be  two 
years."  In  1891,  Hardy  and  Butter  were 
duly  elected  and  qualified  as  selectmen, 
and  have  served  as  selectmen  since  their 
election  and  qualification.  In  1892,  the 
legislature  passed  a  law  (Sees.  Laws  1892. 
p.  27)  providing  (section  1)  "that  on  the 
Tuesday  next  after  the  first  Monday  In 
November,  1892,  and  biennially  thereafter, 
a  general  election  shall  be  held  through- 
out the  territory  for  the  election  of  terri- 
torial, county,  and  precinct  officers,  who 
are  by  law  herein  or  may  be  made  elect- 
ive; and  all  such  officers  so  elected  shall 
quality  and  enter  upon  the  duties  of  their 
respective  offices  on  the  1st  day  of  Janu- 
ary next  succeeding  their  election,  and 
continue  in  office  two  years,  and  until 
their  successors  are  duly  elected  and  qual- 
ified,-etc.  Section  2:  "That  the  official 
term  of  the  present  incumbent  of  any  of 
the  offices  mentioned  in  the  foregoing 
section,  except  county  collectors,  (whose 
term  shall  continue  to  June  1,1893.)  shall 
extend  to  the  1st  day  of  January.  1893, 
and  until  their  successors  are  duly  elected 
and  qualified,  but  not  longer."  Section  5: 
"That  all  acts  and  parts  of  acts,  in  so  far 
as  they  provide  for  the  holding  any  elec- 
tion to  fill  any  of  the  offices  mentioned  in 
this  act,  (other  than  special  elections  to 
fill  vacancies,)  or  in  any  manner  fixing  the 
tenure  of  such  offices,  otherwise  than  in 
this  act  provided,  are  hereby  repealed." 
Hardy  and  Butter  claim  they  were  elected 
under  the  law  of  1888,  and  claim  they  are 
entitled  to  hold  their  offices  for  the  term 
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of  two  years,  which  time  has  not  expired. 
Bamberger  and  Morris  claim  that  the  law 
of  1892  abrogates  the  law  or  1S88,  and  that 
they  were  duly  elected  under  the  law  of 
1892,  and  were  entitled  on  the  1st  day  of 
January,  1893,  to  qualify  and  assume  the 
duties  as  selectmen  of  Salt  Lake  county ; 
and  this  suit  is  brought  to  determine 
whether  Hardy  and  Butter  or  Bamberger 
and  Morris  are  the  legal  selectmen  of  Salt 
Lake  county. 

If  the  law  of  1892  repeals,  by  implication 
or  substitution  or  by  express  words,  the 
law  of  1888  in  that  case,  Bamberger  and 
Morris  are  the  legal  selectmen  of  Salt 
Lake  county.  I  think  the  law  of  1S8S  is 
repealed  by  the  law  of  1892. 

1.  When  a  law  is  passed  as  a  substitute 
for  a  prior  enactment,  covering  the  whole 
subject  of  the  former  law,  the  former  one 
is  repealed,  without  expressed  words. 
Sutb.  St.  Const.  §  143.  And  the  law  of 
1892,  by  its  very  terms,  covers  the  election 
of  select  men  and  their  tenure  of  office. 

2.  Where  a  subsequent  statute  is  so  re- 
pugnant to  a  former  one  that  the  two 
cannot  be  construed  reasonably  together, 
the  former  one  Is  repealed  by  implication. 
I  think  that  these  two  statutes— the  acts 
of  18S8  and  1892— are  so  repugnant  on  the 
question  of  the  election  of  selectmen,  and 
when  their  term  of  office  shall  terminate, 
that  they  cannot  be  construed  together, 
and  the  former  one  is  repealed.  The  stat- 
ute of  1888  provides  that  two  selectmen,  at 
the  general  election  to  be  held  in  the  year 
1889,  and  biennially  thereafter,  shall  be 
elected,  whose  terms  of  office  shall  be  two 

f'ears.  The  election  of  selectmen  under  the 
aw  of  1892  shall  be  in  November,  1892,  at 
the  general  election,  and  they  shall  hold 
their  offices  for  two  years.  These  provi- 
sions are  in  direct  conflict.  Under  the 
former  law,  the  election  is  to  be  held  in 
odd  years;  in  the  latter  law,  in  even  years. 
If  the  selectmen  elected  in  1891  hold  two 
years  under  the  former  law,  those  elected 
under  the  late  one  cannot  be  installed  un- 
til more  than  a  year  after  they  are  elect- 
ed. The  two  enactments  are  wholly  in- 
consistent, and  repugnant,  and  therefore 
the  former  one  is  repealed  by  the  latter. 

3.  We  need  not  resort  to  substitution  or 
repeal  by  implication,  for  the  act  of  1892 
contains  a  repealing  clause  expressly  re- 
pealing the  act  of  1888.  The  repealing 
clause  is  as  follows:  "That  all  acts  or 
parts  of  acts,  in  so  far  as  they  provide  for 
holding  elections  to  All  any  of  the  offices 
mentioned  in  this  act,  or  in  any  manner 
for  fixing  the  tenure  of  such  offices,  other- 
wise than  an  in  this  act  provided,  are 
hereby  repea led."  All  that  part  of  the  law 
of  1888  that  provides  for  the  election  of  se- 
lectmen and  their  term  of  office  is  express- 
ly repealed.  Therefore  we  hold  that  the 
law  of  1XS8,  that  provides  for  the  election 
of  selectmen  and  their  term  of  office,  is  re- 
pealed; and,  there  being  no  law  in  exist- 
ence under  which  Hardy  and  Butter  can 
continue  in  office,  their  term  of  office  has 
expired;  and  that  Bamberger  and  Morris 
are  the  selectmen  de  jure  of  Salt  Lake 
county.  The  peremptory  writ  of  manda- 
mus is  denied. 

ZANE,  C.  J  ,  and  MINER,  J  ,  concur. 


(8  Utah,  428) 
UNITED  STATES  v.  GOUGH. 

(Supreme  Court  of  Utah.   March  20,  1893.) 

Okal  IxsTKiicTioNa — Waivkk  op  Objections. 
Under  Corap.  Laws  1888,  §  5033,  provid- 
ing that  if  the  charge  of  the  court  to  the  jury 
is  not  given  in  writing  it  must  be  taken  down 
by  the  phonographic  reporter,  an  objection  that 
an  oral  charge  was  not  taken  down  by  the  re- 
porter, being  .to  a  mere  formal,  requirement  of 
the  statute,  was  waived  where  the  complaining 
party  and  his  counsel  were  present  when  the 
charge  was  delivered,  and  failed  to  call  the  at- 
tention of  the  court  to  the  omission  till  after 
verdict. 

Appeal  from  district  court,  Utah  coun- 
ty ;  John  W.  Blackburn.  Justice. 

Josiah  Gougb  was  convicted  of  adul- 
tery, and,  his  motion  for  a  new  trial  being 
denied,  he  appeals.  Affirmed. 

Dudley  &  Wood,  for  appellant.  Cbas. 
S.  Varian,  U.  S.  Atty. 

ZANE, C.J.  The  defendant  was  accused 
of  the  crime  of  adultery,  and  a  jury  found 
him  guilty.  He  appealed  from  the  order 
of  the  court  overruling  his  motion  for  a 
new  trial,  and  from  the  judgment  on  the 
verdict. 

The  court  gave  an  oral  charge  to  the 
jury  which  was  not  taken  down  by  a  re- 
porter, and  thisdefendantassignsaserror. 
The  last  clause  of  section  5033,  Com  p.  Laws 
Utah  18«8,  is  as  follows:  "If  the  charge  be 
not  given  iu  writing,  It  must  be  taken 
down  by  the  phonographic  reporter."  It 
appears  from  the  record  that  the  defend- 
ant and  his  counsel  were  present  when  the 
charge  was  given,  and  it  does  not  appear 
that  the  attention  of  the  court  was  called 
to  the  omission  now  complained  of,  or 
that  any  objection  was  made  or  exception 
taken.  It  does  appear  that  counsel  for 
the  defendant  first  called  the  attention  of 
the  court  to  the  fact  that  its  charge  bad 
not  been  taken  down  two  or  three  days 
after  tho  trial,  upon  his  motion  for  a  new 
trial.  If  objection  had  been  made  to  the 
oversight  when  it  occurred  the  court 
would  have  reduced  the  charge  to  writ- 
ing, or  would  have  ordered  it  taken  down 
by  the  stenographic  reporter.  In  the  case 
of  Gibson  v.  State,  (Fla.)  7  South.  Rep. 
376,  the  court  said :  "In  regard  to  the  al- 
leged error  of  the  court  ia  delivering  a  por- 
tion of  the  charge  to  the  jury  orally  it  does 
not  appear  from  the  record  that  any  excep- 
tion was  taken  to  this  at  the  time.  Un- 
der the  practice  of  this  court  in  construing 
the  statutes  in  relation  to  oral  and  writ- 
ten charges,  such  error,  being  as  to  a  merely 
formal  requirement,  is  considered  waived 
if  not  excepted  to  before  retirement  of  the 
jury.  Even  if  alleged  as  error  on  a  mo- 
tion for  a  new  trial,  it  comes  too  late. 
The  statute  which  authorizes  a  party  to 
embody  In  a  motion  for  a  new  trial  mis- 
takes of  the  court  not  before  excepted  to, 
gives  that  privilege  as  to  substantial  mat- 
ters charged,  but  not  as  to  formal  matters 
connected  with  the  delivery  of  the  charge." 
With  respect  to  an  alleged  error  in  the  se- 
lection of  the  jury,  in  the  case  of  Alexan- 
der v.  U.  S.,  138  U.  S.  353,  11  Sup.  Ct.  Rep. 
350,  the  court  used  the  following  language: 
"But  the  decisive  answer  to  this  assign- 
ment is  that  the  attention  of  the  court 


Digitized  by  Google 


696 


PACIFIC  REPORTER,  Vol..  32. 


(Utah. 


does  not  seem  to  have  been  called  to  it  un- 
til after  the  conviction,  when  tbe  defend- 
ant made  it  a  ground  of  his  motion  for  a 
new  trial.  It  is  tbe  duty  of  counsel  sea- 
sonably to  call  tbe  attention  of  tbe  court 
to  any  error  In  Impaneling  tbe  Jury,  in  ad- 
mitting testimony,  or  in  any  other  pro- 
ceeding during  the  trial  by  which  bis 
rights  are  prejudiced,  and,  In  case  of  an 
adverse  ruling,  to  note  an  exception." 
The  failure  of  tbe  court  to  require  the 
stenographic  reporter  to  take  down  its 
charge  was  undoubtedly  an  oversight, 
and,  relating  as  it  does,  to  matter  of  form, 
and  the  defendant  and  his  counsel  being 
present,  we  must  regard  tbe  defendants' 
right  to  insist  upon  the  error  as  waived 
by  the  failure  of  bis  counsel  to  object  un- 
til after  the  verdict  was  rendered.  The 
judgment  of  the  court  below  is  affirmed. 

BARTCH,  J.,  concurs. 


(8  Utah,  431) 

WARNER  v.  UNITED  STATES  MUT.  AGO. 
ASS'N. 

(Supreme  Court  of  Utah.    March  13,  1883.) 
Review  ON  Appeal— Accident  Ihsurancs— Gbh- 
eral  AMD  Special  Verdict. 

1.  Where  the  record  on  appeal  does  not 
contain  the  testimony  the  court  will  consider 
only  the  exceptions  taken*  to  the  charge,  and 
whether  the  general  verdict  is  consistent  with 
the  special  findings. 

2.  In  an  action  on  an  accident  insurance 
policy  which  insures  against  death  from  exter- 
nal, violent,  and  accidental  means,  not  suicidal, 
a  general  verdict  for  plaintiff,  and  special  find- 
ings that  the  insured  was  killed  by  a  bullet 
penetrating  the  heart,  establishes  the  fact  that 
death  was  caused  by  external  violence  within 
the  policy. 

3.  Special  findings  that  the  jury  "don't 
know"  whether  the  wound  was  inflicted  by  the 
insured,  nor  whether  the  shot  was  fired  by  an 
assassin  or  burglar,  are  not  inconsistent  with 
the  general  verdict  where  they  find  that  death 
was  produced  by  a  bullet  wound,  as  suicide  and 
murder  cannot  be  presumed. 

4.  A  question  whether  the  wound  found  on 
the  insured  was  produced  by  a  pistol  fired  by 
him,  if  answered  In  the  affirmative,  would  not 
show  suicide  by  the  insured,  nor  would  such 
answer  be  inconsistent  with  the  general  ver- 
dict. 

5.  If  such  findings  are  fairly  open  to  s 
double  construction,  {hat  construction  will  be 
adopted  which  upholds  the  general  verdict. 

Appeal  from  district  court,  Salt  Lake 
county;  Thomas  J.  Anderson,  Justice. 

Action  by  Si.  Rush  Warner,  administra- 
tor of  J.  Harley  Warner,  deceased,  against 
the  United  States  Mutual  Accident  Asso- 
ciation, on  an  accident  insurance  policy. 
From  a  judgment  for  plaintiff,  defendant 
appeals.  Affirmed. 

Baldwin  ft  Tatlock,  for  appellant.  Pow- 
ers &  Hiles,  for  respondent. 

MINER,  J.  This  action  wan  brought  to 
recover  $6,000  on  a  policy  of  insurance  is- 
sued by  the  defendant  to  J.  Harley  War- 
ner. By  the  terms  of  the  policy  tbe  de- 
fendant agreed  to  pay  $5,000  to  Warner, 
or  bis  survivor,  if  death  result  from  ex- 
ternal, violent,  and  accidental  means,  but 
does  not  extend  to  cover  accidental  inju- 
ries or  death  resulting  from  fighting,  sui- 


cide, felonious,  or  otherwise,  sane  or  In- 
sane. Tbe  plaintiff,  in  his  complaint, 
claims  that  on  March  5, 1891,  while  this 
policy  was  in  force,  the  assured  was  acci- 
dentally snot  and  killed,  the  ball  passing 
througn  bis  body  in  the  region  of  tbe 
heart.  This  allegation  In  tbe  complaint  is 
denied  by  the  defendant,  and  the  further 
defense  is  made  that  tbe  death  of  the  as- 
sured was  suicidal,  or  tbe  result  of  his 
own  carelessness  and  negligence.  Tbe 
Jnry  rendered  a  verdict  for  the  plaintiff 
for  the  sum  of  $6,000  and  interest,  and  at 
the  same  time  returned  into  court  their 
special  findings,  as  follows:  **(1)  Was  tbe 
death  of  J.  Harley  Warner  caused  and 

groduced  on  or  about  March  5, 1891,  by  a 
ullet  penetrating  tbe  heart  of  the  said  .1. 
Harley  Warner,  deceased?  Answer.  Yes; 
that  is,  the  region  of  the  heart.  (2)  Do 
you  find  from  the  evidence  that  the  death 
of  the  said  J.  Harley  Warner  was  caused 
or  produced  by  a  gunshot  wound?  A. 
Yes.  (3)  Was  the  wound  found  In  the  re- 
gion of  the  left  nipple  of  tbe  said  J. 
Harley  Warner  produced  by  a  pistol 
fired  by  the  said  J.  Harley  Warner? 
A.  Don't  kuow.  (4)  Do  yon  find  from 
the  evidence  that  J.  Harley  Warner 
was  shot  on  or  about  March  5,  1891, 
by  an  assassin  or  burglar?  A.  Dont 
know.  (5)  Do  you  find  from  the  ev- 
idence that  J.  Harley  Warner  was  of  a 
cheerful  and  buoyant  disposition,  and  in 
good  health,  physically  and  mentally,  just 
prior  to  March  6, 1891?  A.  Yes,  as  to  dis- 
position. Don't  know  as  to  health.  (6) 
Do  you  find  from  the  evidence  that  J. 
Harley  Warner  bad  been  afflicted  by  a 
disease  called  'la  grippe'  and  neuralgia 
just  shortly  before  his  death?  A.  Yes, 
slightly;  a  week  or  ten  days  before  his 
death.  (7)  Had  not  J.  Harley  Warner 
been  taking  medicine  and  narcotics  short- 
ly before  his  death?  A.  Yes,  a  few  days 
before  his  death.  Don't  know  as  to  nar- 
cotics. (8)  Do  you  find  from  the  evidence 
that  any  effort  was  made  by  the  heirs  of 
J.  Harley  Warner,  or  any  of  them,  to  con- 
ceal or  suppress  the  facts  connected  with 
his  death?  A.  No."  And  thereupon  tbe 
defendant  moved  for  judgment  In  his  fa- 
vor on  such  special  findings,  claiming  "(1) 
that  special  findings  of  fact  numbered  3 
and  4,  which  special  findings  are  part  of 
tbe  record,  and  are  made  part  of  this  mo- 
tion, are  and  each  of  them  is  inconsistent 
witb  tbe  general  verdict;  (2)  tbe  general 
verdict  is  contrary  to  the  special  findings 
in  the  said  cause,  and  is  not  supported 
thereby."  Which  said  motion  of  the  de- 
fendant thecourt  on  the  28th  day  of  April, 
1891,  overruled,  and  entered  judgment  on 
tbe  general  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant  for  the  sum  of 
$5,323.33.  and  for  the  cost  of  tbe  said  suit, 
to  wbicb  defendant  duly  excepted. 

Tbe  testimony  taken  on  the  trial  of  this 
case  is  not  embraced  In  tbe  record  here, 
hence  we  do  not  know  whether  the  alle- 
gations of  the  complaint  were  sustained 
by  proof  or  not.  The  presumption  In  such 
case  Is  that  every  fact  necessary  to  sus- 
tain tbe  allegations  of  the  complaint  and 
to  justify  tbe  verdict  of  the  Jury  was 
proved  on  the  trial.  Resting  upon  this 
presumption,  we  shall  not  consider  any 
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matter  embraced  In  the  exception!?,  except 
the  question  as  to  whether  the  general 
verdict  of  the  jury  Is  consistent  with  their 
special  findings  and  those  arising  upon 
the  charge  of  the  court.  The  two  prin- 
cipal facta  to  be  established  by  the  plain- 
tiff were  external  violence  and  accidental 
means  causing  death.  As  we  have  seen, 
the  verdict  of  the  Jury,  in  the  absence  of 
any  testimony  in  the  record,  Is  conclusive 
upon  this  question.  It  cannot  be  pre- 
sumed as  a  matter  of  law  that  the  accused 
took  his  own  life,  or  that  he  was  mur- 
dered; the  presumption  of  la  w  is  against 
either  murder  or  suicide.  Insurance  Co.  v. 
McConkey,  127  U.  S.  661,8  Sup.  Ut.  Rep. 
1360;  Richards  v.  Insurance  Co., 89  Cal.  173, 
26  Pac.  Rep.  762;  Utter  v.  Insurance  Co., 
65  Mich.  545,32  N.  W.  Rep.  81 2.  By  the  gen- 
eral verdict  and  special  findings  Nos.land 
2  it  appears  that  Warner's  death  was 
caused  by  a  bullet  from  a  gun  penetrating 
the  heart.  These  findings  establish  the 
fact  that  death  was  caused  by  external 
violence  within  the  meaning  of  the  policy. 

The  next  inquiry  is  as  to  whether  the 
death  was  accidental  or  intentional.  If 
the  deceased  was  killed  by  the  accidental 
discharge  of  a  gun  in  his  own  hands,  it 
was  accidental,  within  the  meaning  of  the 
policy.  If  he  committed  suicide,  the  plain- 
tiff cannot  recover  in  this  action,  as  under 
the  terms  of  the  policy  it  did  not  extend 
to  cover  self-destruction,  whether  the  in- 
sured was  sane  or  Insane.  Nor  does  this 
policy  contain  the  clause  retulned  in  some 
policies,  and  referred  to  in  Insurance  Co. 
v.  McConkey,  supra,  that  no  claim  shall 
be  made  under  it  where  the  death  of  the 
insured  was  caused  by  intentional  injuries 
inflicted  by  the  Insured  or  any  other  per- 
son. Therefore,  if  the  deceased  came  to 
bis  death  by  a  gunshot  wound  inflicted  by 
an  assassin  or  burglar,  it  must  be  deemed 
accidental  to  the  deceased  within  the  mean- 
ing of  the  policy,  and  under  the  presump- 
tions spoken  of.  The  jury  do  find  in  the 
third  and  fourth  special  findings  that  tbey 
"don't  know"  whether  the  wound  found 
on  Warner's  body  was  produced  by  a  pis- 
tol fired  by  Warner,  nor  whether  tne  shot 
was  fired  by  an  assassin  or  burglar.  The 
defendant  claims  that  the  findings  are  in- 
consistent with  the  general  verdict,  but 
we  cannot  concur  in  this  view.  The  jury 
find  that  death  was  produced  by  a  gun- 
shot wound;  the  presumption  of  law  is 
that  Warner  did  not  suicide,  and  was  not 
murdered.  No  testimony  is  presented  in 
the  record  of  any  kind  to  rebut  these  pre- 
sumptions. The  fact  must  stand  admitted 
that  Warner  came  to  his  death  by  exter- 
nal violence  and  accidental  means.  With 
these  facts  admitted,  how  does  it  matter 
whether  a  burglar  or  assassin  shoe  him, 
or  whether  he  shot  himself. 

The  third  question  answered  by  the  Jury 
does  not  embrace  the  question  as  to 
whether  Warner  fired  the  shot  with  sui- 
cidal Intent  or  not,  so  that  an  answer  in 
the  affirmative  to  the  question  propound- 
ed would  not  have  shown  any  suicidal 
purpose  on  the  part  of  Warner,  nor  would 
such  answer  have  been  inconsistent  with 
the  general  verdict. 

The  Jury  were  instructed  by  the  court 
that  if  the  deceased  committed  suicide  the 


plaintiff  could  not  recover.  They  were  also 
Instructed  that  before  the  plaintiff  could 
recover,  the  jury  must  be  satisfied  by  a 
fair  preponderance  of  evidence  that  the  de- 
ceased came  to  his  death  by  external,  vio- 
lent, and  accidental  means,  and  that  his 
death  was  accidental;  and  upon  the  issue 
thus  presented  the  Jury  found  against  the 
defendant  in  their  general  verdict.  The 
most  that  can  be  claimed  from  the  answers 
to  the  tbiid  and  fourth  special  findings  is 
that  the  Jury  could  not  determine  from  the 
evidence  submitted  to  them  whether  War- 
ner came  to  his  death  from  an  accidental 
discharge  of  the  pistol  in  his  own  hands, 
or  whether  be  was  shot  by  an  assassin  or 
burglar.  Now,  if  these  findings  were  fair- 
ly open  to  a  double  construction,  the  gen- 
eral rule  is  held  to  be  that,  where  special 
findings  are  fairly  susceptible  of  two  con- 
structions, the  one  upholding,  and  the 
other  overruling,  the  general  verdict,  that 
construction  will  be  adopted  which  up- 
holds the  general  verdict.  Larkin  v.  Up-* 
ton,  144  U.  S.  19. 12  Sup.  Ct.  Rep.  614.  So 
in  Mallory  v.  Insurance  Co.,  47  N.  Y.  54,  It 
is  held  that  where,  from  the  facts  of  the 
case.it  appeared  that  a  violent  death  was 
either  the  result  of  accidental  injury  or  of 
a  suicidal  act  of  deceased,  the  presumption 
of  la  wis  against  the  latter,  and  upon  that 
ground  a  verdict  tor  the  plaintiff  was  sus- 
tained. So,  where  the  evidence  leaves  it 
in  doubt  as  to  whether  the  death  of  an  in- 
sured was  caused  by  a  fall  or  by  a  blow 
struck  by  a  third  person;  yet  in  either 
cane  the  death  is  caused  by  "accidental 
means,'*  within  the  general  terms  of  a  pol- 
icy providing  against  inluries  or  death 
caused  "through  external,  violent,  and 
accidental  means. "  Richards  v.  Insurance 
Co.,  89  Cal.  170,  26  Pac.  Rep.  762;  Utter  v. 
Insurance  Co.,  65  Mich.  545,  32  N.  W.  Rep. 
812. 

Exceptions  are  taken  to  the  several  in- 
structions given  by  the  court  to  the  Jury, 
and  numbered  1,  6,  7,  8,  9, 12, 15, 16,  and  17, 
respectively,  and  to  the  refusal  of  the  court 
to  charge  as  requested  by  the  defendant. 
We  havegiven  these  matters  careful  atten- 
tion, and  find  that  thecourt  fairly  covered 
all  the  questions  presented  by  the  plead- 
ings In  this  case,  and  presented  the  law  of 
the  case  fairly  to  the  jury.  Upon  the 
whole  record  as  presented  we  find  no  er- 
ror. The  Judgment  of  the  court  below  Is 
affirmed,  with  costs. 

ZANE,  C.  J.,  and  BLACKBURN,  J., 
concur. 


(8.  Utah,  455) 

OEREGHINO  v.  THIRD  DISTRICT  COURT 
OF  UTAH  et  al. 
(Supreme  Court  of  Utah.    March  22,  1893.) 

Certiorari  to  District  Court  —  Appbal  fkom 
Justice's  Court— Jurisdiction—  Dismissal  of 
Suit— Costs  of  Appeal. 

1. 1  Comp.  Laws,  p.  104,  8  3,  (act  of  con- 
gress,) relating  "to  courts  and  Judicial  officers 
In  the  territory  of  Utah,"  provides  that  an  ap- 
peal shall  be  allowed  to  the  district  courts  of 
their  respective  districts  from  all  "final  judg- 
ments" of  justices  of  the  peace.  2  Comp.  Laws, 
I  3659,  (a  territorial  act,)  provides  that  any 
party  dissatisfied  with  a  judgment  rendered  in 
a  justice's  court  may  appeal  the  same  to  the 
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district  court.  -  Held,  that  an  appeal  would  lie 
from  the  judgment  of  a  justice  of  the  peace  ren- 
dered against  defendants  in  an  action  of  trespass 
in  which  he  had  no  jurisdiction  because  defend- 
ants filed  a  verified  answer  putting  in  issue 
plaintiffs  right  of  possession  and  title  to  the 
lands  trespassed  upon,  and  was  the  proper  rem- 
edy. Saunders  v.  City  Nursery,  24  Pac.  Rep. 
532,  6  Utah,  431,  followed. 

2.  Where,  on  an  appeal  of  such  action  to 
the  district  court,  the  suit  is  dismissed  by  the 
court  for  want  of  jurisdiction  by  the  justice, 
the  former  has  jurisdiction  to  render  judgment 
against  plaintiff  for  costs  of  the  appeal. 

Proceeding  by  Giovanna  'Cereghlno 
against  the  third  district  court  of  Utah 
territory  and  George  W.  Bartch,  judge 
thereof,  for  a  writ  of  certiorari  to  review 
the  proceedings  of  sucb  court  in  a  certain 
action  of  trespass  appealed  from  a  Jus- 
tice's court,  wbereln  the  district  court  dis- 
missed the  suit,  and  adjudged  the  costs  of 
tbe  appeal  against  plaintiff.    Writ  denied. 

.  Chas.  S.  Varian,  for  plaintiff.  James  A. 
Williams,  for  defendants. 

ZANE,  C.  J.  This  is  an  application  for 
a  writ  of  certiorari.  In  her  petition  the 
plaintiff  alleges  that  on  the  25th  day  of 
June.  1892,  she  commenced  an  action  of 
trespass  against  the  defendants  before  a 
justice  of  the  peace;  that  they  Hied  a  veri- 
fied answer  putting  in  Issue  plaintiff's 
right  of  possession  and  title  to  the  lands 
trespassed  upon,  and  moved  the  court  to 
certify  tbe  cause  and  the  papers  therein  to 
tbe  district  court;  that  tbe  justice  refused 
to  certify  the  same,  and  proceeded  to  try 
it,  and  rendered  judgment  against  the 
defendants  for  $100  and  costs;  that  tbey 
appealed  to  tbe  district  court;  that  the 
district  court  dismissed  the  action  for 
want  of  jurisdiction  in  the  justice,  and 
against  the  objection  of  the  plaintiff  ad- 
judged thecosts  of  the  appeal  against  her. 
Tbe  plaintiff  insists  that  the  district  court 
exceeded  its  jurisdiction  in  entering  judg- 
ment against  her  for  the  costs  of  tbe  ap- 
peal. 

The  first  question  presented  for  our  con- 
sideration and  decision  Is,  did  an  appeal 
lie  to  tbe  district  court?  "  An  act"  of  con- 
gress "in  relation  to  courts  and  judicial 
officers  In  the  territory  of  Utah"  provides 
that  an  appeal  shall  be  allowed  to  tbe 
district  courts  of  their  respective  districts 
from  all  final  judgments  of  Justices  of  the 
peace.  1  Com  p.  Laws-,  Utah,  1888,  p.  104, 
§  3.  A  territorial  enactment  also  provides 
that  any  party  dissatisfied  with  a  judg- 
ment rendered  In  a  justice's  court  may 
appeal  the  same  to  tbe  district  court. 
2  Corap.  Laws,  Utah,  §  3659.  The  Judg- 
ment from  which  tbe  appeal  was  taken 
was  final.  "According  to  the  common- 
law  rule,  by  a  final  Judgment  is  to  be  un- 
derstood, not  a  final  determination  of 
the  rights  of  the  parties,  but  merely  of 
the  particular  suit.  Therefore  a  judgment 
of  nonsuit,  or  of  dismissal  without  preju- 
dice, or  in  favor  of  plaintiff  or  defendant 
upon  a  plea  in  abatement,  or  in  an  action 
of  ejectment  where  the  law  denies  to  a 
judgment  in  that  action  the  effect  of  res 
judicata,  because  each  terminates  tbe  ac- 
tion In  which  It  Is  entered,  is  final,  tbougb 
the  parties  may,  in  a  subsequent  action, 
be  permitted  to  relitigate  issues  presented 


In  the  former  action  which  has  gone  to 
Judgment."  1  Freera.  Judgra.  §  16.  A  jus- 
tice of  the  peace  should  refuse  to  assume 
Jurisdiction  of  a  cause  of  action  which  on 
its  face  is  clearly  not  witbin  his  ]u re-dic- 
tion. He  should  refuse  to  act.  and  then 
there  could  be  no  judgment  to  appeal 
from.  But  If  he  assumes  jurisdiction  and 
enters  judgment  dismissing  the  action,  an 
appeal  lies,  as  we  hare  seen;  or  if  be 
wrongfully  decides  that  he  has  jurisdic- 
tion, and  tries  the  case,  and  enters  Judg- 
ment, an  appeal  lies  from  that.  When 
the  case  on  appeal  is  presented  to  tbe  dis- 
trict court,  the  first  question  for  It  to  de- 
cide is,  had  the  justice's  court  jurisdiction 
of  tbe  subject-matter  of  tbe  suit?  If  not, 
the  suit  should  be  dismissed.  If  it  bad, 
the  district  court  should  proceed  to  trj* 
the  case.  The  justice  of  tbe  peace  bad  Ju- 
risdiction of  the  subject-matter  of  the  suit 
in  question  as  the  plaintiff  described  it  to 
him.  Tbe  waut  of  jurisdiction  was  shown 
by  the  answer  subsequently  filed.  The 
court  denied  tbe  motion  of  tbe  defendant 
to  certify  the  case  to  the  district  court, 
and  proceeded  to  try  it  and  to  enter  Judg- 
ment. From  this  the  defendants  appealed. 

The  case  of  Ducbeneau  v.  House,  4  Utah. 
863, 10  Pac.  Rep.  427,  is  cited,  in  which  it  is 
stated  that  the  court,  in  the  case  of  Hold- 
ing v.  Jennings,  1  Utah,  135,  said:  "When, 
the  court  In  which  the  cause  sought  to  be 
reviewed  is  pending  has  no  Jurisdiction  of 
the  subject-matter,  a  writ  of  certiorari  is 
proper, notwithstanding  the  statute  gives 
the  party  the  right  of  appeal,  for  the  ap- 
peal in  such  a  case  would  not  be  an  ade- 
quate remedy."  It  was  intimated  on  tbe 
argument  of  this  cause  that  a  writ  of  cer- 
tiorari or  prohibition  should  have  been  re- 
sorted to  by  defendants,  and  that  an  ap- 
peal from  the  justice  was  not  the  proper 
remedy  because  inadequate.  In  the  case 
cited  the  court  conceded  the  right  of  ap- 
peal. The  statement  in  thequotatlon  that 
an  appeal  is  not  an  adequate  remedy  is  In- 
correct. 1  Comp.  Laws  Utah  1888,  p.  104, 
§  3,  declares  that  such  appeal  shall  vacate 
the  judgment  appealed  from,  and  the  dis- 
missal of  the  cause  by  the  appellate  court 
Is  as  complete  a  remedy  as  certiorari  or 
prohibition.  Inasmuch  as  tbe  reason 
given  for  the  Issuance  of  tbe  writ  of  cer- 
tiorari where  an  appeal  lies  does  not  exist,, 
its  Issuance  in  such  a  case  is  unauthorized. 
Whether  the  judgment  is  vacated  by  an 
appeal,  and  the  suit  is  annulled  upon  cer- 
tiorari, or  its  execution  U  forbidden  by 
prohibition,  tbe  plaintiff  should  have  tbe 
right  to  Institute  a  suit  in  a  court  having 
jurisdiction  of  Its  subject-matter. 

Reference  has  been  made  to  the  case  of 
Smith  v.  Whitney,  116  U.  S.  167,  6  Sup.  Ct. 
Rep.  570.  In  it  the  court  said :  "It  is  often 
said  that  the  granting  or  refusing  of  a 
writ  of  prohibition  is  discretionary,  and 
therefore  not  the  subject  of  a  writ  of  error. 
That  may  be  true  whero  there  is  another 
legal  remedy,  by  appeal  or  otherwise,  or 
where  the  question  of  the  jurisdiction  of 
the  court  whose  action  is  sought  to  be 
prohibited  is  doubtful,  or  depends  on  facts 
which  are  not  made  matter  of  record,  or 
where  a  stranger— as  he  may  in  England 
—applies  for  the  writ  of  prohibition.  But 
where  that  court  has  clearly  no  jurisdic- 
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tlun  of  the  suit  or  prosecution  Instituted 
before  it,  and  the  defendant  therein  has 
objected  to  its  jurisdiction  at  the  outset, 
and  has  no  other  remedy,  he  is  entitle*)  to 
a  writ  of  prohibition  as  matter  of  right.** 
The  writ  of  certiorari  and  the  writ  of 
prohibition  are  extraordinary  remedies, 
and  are  not  allowed  when  the  ordinary 
remedy  is  adequate.  An  appeal,  where  it 
is  giveu,  is  the  ordinary  remedy, and  must 
■be  resorted  to  where  it  is  adequate.  We 
reaffirm  the  case  of  Saunders  v.  City  Nurs- 
ery, 6  Utah  431,  24  Pac.  Rep.  532,  in  which 
this  doctrine  upon  the  subject  is  clearly 
announced. 

•  An  appeal  having  been  properly  taken, 
it  was  the  duty  of  the  district  court  to  de- 
cide whether  the  court  from  whose  judg- 
ment it  bad  heen  taken  had  jurisdiction  of 
the  subject-mutter  of  the  action,  and,  if  it 
had  not,  to  dismiss  it,  which  It  appears 
from  tbe  petition  it  did.  Having  authori- 
ty to  decide  the  question  and  dismiss  the 
case,  bad  it  authority  to  adjudge  thecosts 
of  the  appeal  ngainst  tbe  plaintiff?  The 
order  dismissing  the  suit  was  a  final  judg- 
ment. After  the  justice's  court  had  lost 
jurisdiction,  the  plaintiff  insisted  that  the 
case  should  be  tried,  and  upon  a  judgment 
against  the  defendants  they  were  com- 
pelled to  appeal  to  get  rid  of  it.  A  refusal 
of  the  district  court  to  act  and  to  dismiss 
the  suit  would  have  been  the  refusal  of  an 
ordinary  remedy  to  the  defendants,  in 
effect  to  decide  that  there  was  no  appeal, 
and  that  the  judgment  of  the  justice 
«bould  remain.  Tbe  right  to  dismiss  the 
auit  gave  the  right  to  tax  tbe  costs  of  the 
appeal  against  the  party  decided  against. 
The  case  of  Langford  v.  Monteith,  102  U. 
S.  145,  was  commenced  before  a  justice  of 
the  peace,  and  defendant's  verified  answer 
involved  a  question  of  title  to  land,  and 
tbe  justice  refused  to  certify  the  cause  to 
the  district  court,  and  tried  the  cause,  and 
an  appeal  was  taken  to  the  district  court. 
The  cuuse  finally  came  before  the  supreme 
court  of  tbe  United  States.  In  deciding 
tbe  case  the  court  said:  "We  are  of  opin- 
ion that  the  justice  of  the  peace  had  no 
jurisdiction  to  try  the  case  after  the 
sworn  answer  of  the  defendant  was  filed, 
and  that  it  was  his  duty  to  certify  It  for 
primary  trial  to  the  district  court.  When 
removed  thereon  appeal.it  should  have 
been  dismissed,  because  there  could  have 
been  no  lawful  trial  before  the  justice." 
This  affirms  the  right  of  the  district  court 
to  dismiss  the  appeal. 

InBradstreet  Co.  v.  Higgins,114U.S.2B2, 
-6  Sup.  Ct.  Rep.  880,  the  court  said :  "  Here, 
however,  tbe  question  is  not  as  to  tbe 
right  of  tbe  defendant  in  error  to  recover 
his  costs  in  the  suit,  but  only  such  as  are 
Incident  to  his  motion  to  dismiss.  It  has 
been  decided  that  the  writ  of  error  was 
wrougfnlly  sued  out  by  the  plaintiff  in  er- 
ror. To  get  rid  of  the  writ  and  the  super- 
sedeas which  had  been  obtained  thereun- 
der, the  defendant  in  error  was  compelled 
to  come  to  this  court,  and  move  to  dis- 
miss. That  motion  we  bad  jurisdiction 
to  hear  and  decide.  The  right  to  decide 
implies  the  right  to  adjudge  as  to  all  costs 
which  are  incident  to  the  motion."  In 
this  case  the  writ  of  error  had  been  wrong- 
•fully  sued  out,  and  the  court  was  without 


jurisdiction,  but  the  court  held  that,  to  get 
rid  of  the  writ  and  the  supersedeas  ob- 
tained tbereunder,  a  motion  to  dismiss 
was  necessary,  and  that  the  court  had 
jurisdiction  to  hear  and  decide  it,  and 
that  the  right  to  decide  implies  the  right 
to  adjudge  as  to  all  costs  which  were  inci- 
dent to  tbe  motion.  Other  cases  cited  hold 
that  when  the  want  of  jurisdiction  ap- 
pears on  the  face  of  the  papers  the  court 
in  which  suit  is  brought  should  refuse  to 
take  jurisdiction,  and  that  when  such  pa- 
pers have  been  filed  the  court  should  strike 
tbem  from  tbe  files.  In  such  cases  costs 
should  not  be  taxed,  Decause  there  is  no 
adjudication.  They  have  no  application 
to  a  case  of  which  tbe  court  has  assumed 
jurisdiction,  and  rendered  judgment,  and 
an  appeal  has  been  taken,  and  the  appel- 
late court  has  jurisdiction  to  dismiss  the 
suit.  Id  sucb  a  case  the  right  to  adjudge 
the  coHta  of  the  appeal  is  Implied.  The 
court  holds  that  the  costs  of  the  appeal 
complained  of  were  properly  adjudged 
against  the  plaintiff.  The  writ  of  certio- 
rari is  denied. 

BLACKBURN  and  MINER,  JJ.,  coucur. 


(8  Utah,  452) 

NEPHI  IRRIGATION  CO.   v.  JENKINS 
et  al. 

(Supreme  Court  of  Utah.   March  15,  1893.) 
Supreme  Court— Quorum  —  Power  or  Justices. 

Under  25  U.  S.  St  at  Large,  p.  203,  pro- 
viding that  the  supreme  court  of  Utah  snail 
consist  of  a  chief  justice  and  three  associate 
justices,  any  three  of  whom  shall  constitute  a 
quorum,  but  no  justice  shall  act  as  a  member 
of  the  supreme  court  in  any  action  appealed 
from  a  decision  rendered  by  him  as  a  judge  of 
the  district  court,  a  justice  who  tried  the  case 
below  may  sit  for  the  purpose  of  making  a  quo- 
rum of  the  supreme  court,  but  cannot  act  or 
participate  in  the  proceedings. 

Appeal  from  dlstrlctcourt,  Utah  county ; 
John  W.  Blackburn,  Justice. 

Action  by  the  Nephi  Irrigation  Company 
agalust  Richard  Jenkins  and  another  to 
determine  priority  rights  to  the  use  of  the 
waters  of  a  certain  creek.  An  incomplete 
decree  in  favor  of  defendants  was  reversed 
on  appeal,  and  the  case  remanded,  with 
directions  to  refer  it  to  a  master.  Defend- 
ants move  to  recall  remittitur.  Motion 
denied. 

For  decision  on  appeal,  see  81  Pac.  Rep. 

986. 

Chas.  S.  Varian,  for  appellant.  Jacob 
Johnson,  for  respondents. 

PER  CURIAM.  This  case  was  submit- 
ted  to  the  court  on  briefs,  Chief  Justice 
Zane  presiding,  who,  together  with  Jus- 
tices Miner  and  Anderson,  constituted  the 
court  at  the  time  of  such  submission. 
Justice  Blackburn  having  tried  the  case 
below,  did  not  sit  In  this  case.  Chief  Jus- 
tice Zane  rendered  the  opinion  of  the 
court,  Justice  Miner  concurring.  The  opin- 
ion was  handed  down  at  a  time  when 
Chief  Justice  Znne  and  Justices  Miner  and 
Blackburn  were  sitting  as  a  court,  and 
constituting  a  quorum  thereof.  The  ob- 
jection is  made  that  Justice  Blackburn 


Digitized  by  Google 


700 


PACIFIC  EEPOETER,  Vol.  32. 


(Cal. 


would  not  count  as  a  member  of  the  court, 
so  as  to  constitute  a  quorum  when  the  de- 
cision was  rendered.  "The  supreme  court 
consists  of  a  chief  Justice  and  three  asso- 
ciate justices,  any  three  of  whom  shall 
constitute  a  quorum ;  but  no  Justice  shall 
act  as  a  member  of  the  supreme  court  In 
any  action  or  proceeding  brought  to  such 
court  by  writ  of  error,  bill  of  exceptions, 
or  appeal  from  a  decision,  judgment,  or 
decree  rendered  by  him  as  a  judge  of  the 
district  court. "  25  U.  S.  St.  at  Large,  p.  203. 
Uuder  this  act  any  three  of  the  justices 
constitute  a  quorum  for  the  transaction 
of  business,  and  a  justice  who  tried  the 
case  below  may  sit  for  the  purpose  of 
making  a  quorum,  but  such  justice  cannot 
act  or  participate  in  such  proceeding. 
This  must  have  been  the  intention  of  con- 
gress in  passing  this  act;  any  other  con- 
struction would  render  the  court  power- 
less to  act  in  many  cases  brought  before 
it.  Under  the  contention  claimed  by  re- 
spondent the  sickness  or  absence  of  one  of 
the  justices  would  render  it  impossible  to 
obtain  a  quorum  so  as  to  transact  busi- 
ness, although  it  would  be  competent  for 
two  concurring  justices,  when  three  con- 
stitute a  quorum,  to  render  an  opinion. 
If  the  disqualified  justice  cannot  consti- 
tute one  of  the  quorum  without  acting, 
the  two  remaining  justices  would  be  pow- 
erless to  act.  The  motion  to  recall  remit- 
titur is  denied. 

BLACKBURN,  J.,  did  not  sit  in  this 
hearing. 

(98  Cal.  42) 

PIBPBR  v.  PEERS  et  al.    (No.  14,523.) 

(Supreme  Court  of  California.   March  29, 1893.) 

Stat  or  Execution  —  Action  on  Bond— Plead- 
ing. 

In  an  action  on  a  bond  (riven  to  stay, 
pending  appeal,  execution  on  a  justice's  judg- 
ment for  the  return  of  personal  property  or  its 
value,  where  the  appeal  has  been  dismissed  by 
the  superior  court,  the  complaint  need  not  al- 
lege that  execution  was  issued  and  returned  un- 
satisfied, or  that  notice  of  the  dismissal  of  the 
appeal  was  given,  or  that  demand  was  made 
before  the  action  was  brought,  or  that  a  de- 
livery of  the  property  could  not  be  had,  or  that 
appellant  has  refused  to  obey  an  order  of  the 
superior  court,  unless  a  recovery  is  sought  on 
such  order. 

In  bank.  Appeal  from  superior  court, 
Santa  Clara  county;  John  Reynolds, 
Judge. 

Action  by  Charles  H.  Pieper  against  Al- 
exander Peers  and  others  on  a  bond  given 
to  stay  execution  pending  appeal.  There 
was  a  judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 

J.  H.  Campbell,  for  appellants.  W.  P. 
Veuve,  for  respondent. 

FITZGERALD,  J.  This  was  an  action 
against  the  defendants,  as  sureties  upon 
an  undertaking  given  to  stay  execution  of 
judgment  pending  appeal.  The  defendants 
demurred  to  the  complaint  on  the  ground 
of  insufficiency,  and  the  demurrer  was 
properly  overruled.  They  then  answered, 
and  plaintiff  had  judgment,  from  which 
the  defendants  appeal  upon  the  judgment 
roll  alone. 


It  is  substantially  alleged,  and  the  court 
finds,  that  one  Marie  Albert  obtained  a 
judgment  In  a  justice's  court  against  one 
Lucas  for  the  delivery  of  a  certain  lot  ol 
bay,  or  the  value  thereof  in  case  delivery 
cannot  be  had;  that  Lucas  thereafter 
filed  and  served  notice  of  appeal  therefrom 
to  the  superior  court,  and  that  thereupon 
the  defendants  executed  and  filed  in  the 
Justice's  court  their  written  undertaking 
and  justification  on  appeal, conditioned  in 
pursuance  of  the  provisions  of  section  978, 
CodeCivilProc;  that  tbeappeal  was  there- 
after dismissed  by  the  superior  court;  that 
no  part  of  the  hay  has  ever  been  delivered, 
nor  any  part  of  its  value  or  the  costs  ever 
been  paid  pursuant  to  the  Judgment,  and 
ttiat  the  judgment  was  duly  assigned  to 
plaintiff.  It  was  not  necessary  to  the 
sufficiency  of  the  complaint  to  allege  the  Is- 
suance and  return  of  the  execution  unsat- 
isfied, (Nickerson  v.Chnttertou,  7  Cal.  573; 
Tlssot  v.  Darling,  9  Cal.  285;)  or  that  no- 
tice of  the  dismissal  of  the  appeal  by  the 
superior  court  was  given,  (Murdock  v. 
Brooks,  38  Cal.  604;)  or  that  demand  was 
made  prior  to  the  commencement  of  the 
action,  (Coburn  v.  Brooks,  78  Cal.  443,  21 
Pac.  Rep.  2;  Murdock  v.  Brooks,  supra;) 
or  that  a  delivery  of  the  property  could 
not  be  bad ;  or  that  any  order  was  made 
by  the  superior  court,  which  the  appellant 
in  that  cose  failed  or  refused  to  obey,  un- 
less a  recovery  is  sought  upon  such  order, 
when  made,  which  is  not  the  case  here, 
for  the  obvious  reason  that  the  undertak- 
ing on  appeal,  which  is  the  basis  of  this 
action.  Is  an  independent  and  absolnte 
contract  on  tbe  part  of  the  defendants, 
by  the  terms  of  which  they  expressly 
promised  and  agreed,  in  consideration  of 
a  stay  of  tbe  exection  of  the  judgment  ap- 
pealed from,  "that  tho  appellant  will  pay 
the  amount  of  the  judgment  so  appealed 
from  and  all  costs,  and  will  obey  the  or- 
der of  the  court  made  therein  if  the  appeal 
be  withdrawn  or  dismissed."  In  Moffat 
v.  Greenwalt,  90  Cal.  368,  27  Pac.  Rep. 
296,  which  was  an  action  upon  an  under- 
taking on  appeal  to  a  superior  court,  it 
was  said  by  Justice  Harrison:  "By  their 
undertaking  the  defendants  promised  and 
agreed  that,  'it  tbe  appeal  be  withdrawn 
or  dismissed,'  the  appellant  would  pay 
the  amount  of  the  Judgment  so  appealed 
from.  This  was  an  original  and  independ- 
ent agreement  on  their  part,  (Tissot  v. 
Darling,  9  Cal.  278.)  and  In  legal  effect  was 
entered  into  by  them  with  the  plaintiff. 
By  virtue  of  the  provisions  of  section  979 
of  the  Code  of  Civil  Procedure,  upon  the  fil- 
ing of  the  undertaking  staying  proceedings 
all  proceedings  under  tbe  execution  are  to 
be  stayed.  *  *  *  The  consideration  re- 
cited in  the  undertaking  was  the  'staying 
of  the  execution  of  tbe  judgment  appealed 
from,'  nnd,  as  this  undertaking  waft  filed, 
it  became  an  executed  obligation  ori  tbelr 
part,  and,  whenever  the  contingency  upon 
which  the  obligation  was  to  depend  arose, 
their  liability  became  fixed.  This  liabili- 
ty could  not  thereafter  be  defeated  by  an 
act  or  omission  on  their  part  or  on  the 
part  of  tbelr  principal.  Their  agreement 
to  be  bound  in  case  the  appeal  should  be 
dismissed  extended  as  well  to  a  dismissal 
resulting  from  their  failure  to  justify  as 
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to  a  dismissal  resulting  from  a  failure  on 
the  part  of  their  principal  to  prosecute  the 
appeal.  •  *  *  We  do  not  think  that  It 
was  competent  for  the  defendants,  after 
they  had  executed  the  undertaking,  to 
avoid  their  liability  thereon  by  any  act  of 
their  own,  or  any  failure  to  comply  with 
a  provision  which  is  intended  solely  for 
the  protection  of  the  respondent."  Upon 
the  dismissal  of  the  appeal  the  defendants 
became  liable  for  the  amount  of  the  Judg- 
ment appealed  from,  and  all  costs.  To 
discharge  themselves  from  this  liability, 
they  roust  show  as  a  matter  of  defense 
that  the  Judgment  has  been  satisfied  by 
the  return  of  the  property,  or  that  the 
amount  of  the  Judgment  and  costs  have 
been  paid.  As  this  does  not  appear  to 
have  been  done,  it  follows  that  the  Judg- 
ment should  be  affirmed,  and  It  is  so  or- 
dered. 

We  concur:  BEATTY,  C.  J.;  BE  HA- 
VEN, J.;  McFARLAND,  J.;  HARRISON, 
J.;  GAROUTTE.J.;  PATERSON,  J. 


(98  Cal.  10) 

BROWN  v.  JENKS.   (No.  14,014.) 
(Supreme  Court  of  California.  March  27, 1893.) 
Sibb«t-PaVi!Jo  Coxtbact— Provision  fob  Re- 
pairs bt  Contractor. 

1u  A  requirement  in  a  street-paving  con- 
tract that  a  contractor  shall  keep  the  street  in 
repair  for  five  rears  imposes  an  additional  bur- 
den on  the  property  owners,  and  therefore  vi- 
tiates the  assessment  made  under  it,  unless  such 
requirement  is  authorized  by  the  statute  provid- 
ing for  the  letting  of  contracts  for  street  im- 
provements. 

2.  The  objection  as  to  the  additional  burden 
is  not  removed  by  testimony  of  the  contractor 
that  the  requirement  did  not  enhance  Nthe 
amount  of  his  bid,  as  others  might  have  bid  a 
(ess  sum  if  the  contract  had  not  contained  such 
requirement. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  San  Diego 
county;  George  Puterbaugb,  Judge. 

Action  by  Grata K.  Brown  against  C.  L. 
Jen  kg  on  an  assessment  for  street  paving. 
There  was  a  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed. 

C.  L.  Jenks,  for  appellant.  Shaw  &  Hol- 
land and  C.  T.  H.  Palmer,  for  appellee. 

TEMPLE,  C.  This  appeal  is  from  the 
Judgment,  and  presents  two  questions: 
(1)  Whether  the  court  properly  overruled 
defendant's  demurrer  to  plaintiff's  com- 
plaint; (2)  whether  the  court  properly 
struck  out  a  defense  from  the  answer. 
Respondent  confesses  error  In  striking  out 
the  defense,  and  consents  that  the  case  be 
reversed  on  that  ground.  He  Rays  the 
point  made  by  defendant  on  the  demurrer 
is  radical  and  important,  and  will  be  ar- 
gued when  the  cane  is  again  here  In  such 
form  as  to  require  its  determination. 
The  question  as  to  the  correctness  of  this 
ruling  is  properly  presented  on  this  appeal 
from  the  Judgment,  and  the  consent  of  re- 
spondent to  a  reversal  on  some  other 
ground,  which  does  not  dispose  of  the  de- 
murrer, cannot  deprive  appellant  of  his 
right  to  have  It  determined.  The  ques- 


tion there  raised  is  whether  defendant  can 
he  pnt  to  the  labor  and  expense  of  a  trial 
on  the  merits,  or  not.  Naturally,  it  la 
the  first  point  to  be  determined,  and,  as 
the  city  of  San  Diego  may  have  an  inter- 
est inthequestion  beyond  this  case,  It  la  to 
be  regretted  that  we  have  not  the  advan- 
tage of  the  views  of  its  counsel  upon  the 
subject. 

The  action  is  brought  upon  an  assess- 
ment for  street  work.  It  appears  that 
the  city  council  passed  a  resolution  to  the 
effect  that  It  was  Its  Intention  to  order 
the  following  street  work  done:  "That 
D  street,  from  the  east  line  of  California 
street  to  the  east  line  of  Front  street, 
•  •  •  be  paved  with  hard  porphyry 
rock  macadamising,  and  cross-walked 
with  granite  and  guttered  with  granite, 
all  in  accordance  with  the  general  specifi- 
cations and  the  special  specifications  No. 
1  for  business  streets, "  etc.  The  notices  re- 
quired were  duly  given,  a  resolution  in  due 
form  passed,  the  proper  time  requiring 
the  work  to  be  done;  and  the  work  was 
contracted  to  be  done,  in  accordance  with 
the  resolution  of  intention,  to  a  contract- 
or, who  has  done  the  work  as  required, 
which  has  been  duly  accepted  by  the  prop- 
er officers  of  the  city.  The  specifications 
referred  to  required  the  contractor  to 
give  a  bond,  with  sureties,  conditioned 
"for  keeping  the  streets  so  improved  in 
thorough  repair  for  the  term  of  five  years 
from  the  completion  of  the  contract. 
Payment  in  full  of  the  contract  price  shall 
not  release  the  contractor  or  sureties  on 
said  bond  until  five  (5)  years  shall  have 
expired.  Tbe  necessity  of  such  repairs 
shall  be  determined  by  the  street  commis- 
sioner and  ex  officio  superintendent  of 
streets  and  tbe  street  committee  of  tbe 
city  of  San  Diego."  The  specifications  are 
attached  to  the  complaint,  and  make  a 
part  of  it,  and  it  Is  averred  that  the  bond 
was  given  by  the  contractor  as  required. 
It  is  contended  that  this  requirement  In 
the  contract  vitiated  tbe  assessment.  The 
work  was  done  under  tbe  provisions  of  an 
act  of  the  legislature  passed  March  18. 1885, 
(St.  1885.  p.  147.)  This  act  contains  no 
grant  of  authority  to  tbe  city  council  to 
contract  for  keeping  a  street  In  repair. 
Section  2  authorises  the  council  to  con- 
tract for  different  kinds  of  street  work. 
In  all  cases  the  work  authorized  is  such 
as  is  necessary  to  make  and  complete  a 
street,  or  to  repair  existing  defects.  Tbe 
bond  is  not  only  unauthorized  by  the 
words  of  the  statute,  but  the  requirement 
changes,  and  may  Increase,  the  burdens 
of  the  property  owner.  It  Is  manifest  that 
the  obligation  to  keep  the  street  in  repair 
for  five  years  is  a  burden  whicb  one  would 
not  undertake  for  nothing.  Therefore  a 
contractor  would  charge  a  higher  price 
for  the  work  when  he  was  forced  to  con- 
tract also  for  repairs.  Tbe  expense  under- 
taken is  indefinite;  and  the  property  own- 
er mast  pay  for  them  in  advance,  whereas 
the  statute  provides  for  repairs  after  tbe 
necessity  for  them  appears.  Then,  it  be- 
ing contingent.be  will  be  pay  in*  for  re- 
pairs which  may  never  be  required.  And 
then  they  are  assessed  upon  a  different  ba- 
sis from  that  provided  by  the  statute. 
Section  18  provides  that  needed  repairs 
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shall  be  made  by  the  owners  of  the  front- 
age where  the  repairs  are  required.  Un- 
der the  contract  all  the  owners  of  front- 
age along  the  entire  line  are  assessed  in 
proportion  to  frontage.  As  to  some  of 
them,  no  repairs  may  ever  be  required,  or 
such  as  would  be  much  less  costly  than  re- 

Eairu  at  other  places  along  the  line  covered 
5*  the  contract.  From  the  argument  of 
appellant,  I  gather  that  it  was  suggested 
in  the  lowercourt  that  this  requirement  in 
the  specifications  was  intended  as  a  guar- 
anty that  the  work  would  be  well  done, 
and  would  not  require  repairs  for  that 
period  of  time.  If  so,  the  provision  is 
equally  unauthorised.  The  lot  owner  can- 
not be  made  to  pay  for  such  a  guaranty, 
which  may  become  worthless  before  the 
time  has  elapsed.  Officers  are  provided 
and  vested  with  the  power,  aud  charged 
with  the  duty,  of  seeing  that,  such  work 
is  properly  done.  A  bond  cannot  be  sub- 
stituted for  the  performance  of  this  duty. 
Besides,  it  is  for  all  repairs,  and  not  such 
as  may  result  from  defects  In  the  work. 
It  covers  repairs  for  defects  from  unfore- 
seen causes,  or  from  wanton  abuse  of  the 
street  by  individuals. 

If  the  contractor  is  willing  to  testify 
that  the  anticipated  cost  of  repairing  did 
not  enhance  the  price,  such  testimony 
would  not  help  the  matter.  Others  might 
have  bid  for  the  work  a  less  sum,  if  this 
requirement  bad  not  been  made.  I  think 
the  case  should  be  reversed,  with  direc- 
tions to  the  court  below  to  sustain  the 
demurrer. 

Weconcur:  BELCHER, C;  HA YNES.C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  Judgment  is 
reversed,  with  directions  to  the  court  be- 
low to  sustain  the  demurrer. 


BURNETT  v.  LLEWELYN.  (No.  19,038.) 
(Supreme  Court  of  California.   March  28, 1893.) 

Department  1.  Appeal  from  superior  court, 
San  Diego  county;  George  Puterbaugh,  Judge. 

Action  by  Burnett  against  Llewelyn  on  an  as- 
sessment for  street  paving.  There  was  a  judg- 
ment for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Hunsaker,  Britt  &  Goodrich,  for  appellant 
Wellborn,  Stevens  &  Wellborn,  for  respondent. 

PER  CURIAM.  The  court  erred  in  striking 
out  the  second  defense  in  the  answer  of  the  de- 
fendant. (Brown  v.  .Tenks,  32  Pro.  Rep.  701, 
No.  14,914,  this  day  decided.)  and  upon  the  au- 
thority of  that  case  the  judgment  is  reversed, 
and  the  cause  remanded. 


(97  CaL  M7) 

PARSONS  v.  SMILIE.    (No.  19,135.) 
(Supreme  Court  of  California.   March  26, 1893.) 

Breach  op  Condition  Subsequent  is  Deed  — 
Equitable  Relief  fkom  Fokfeitcre. 
1.  In  an  action  to  compel  a  reconveyance 
of  land  on  which  plaintiff  had  entered  for  breach 
of  a  condition  subsequent,  that  defendant  (plain- 
tiff's grantee)  should  maintain  a  lumber  yard 
on  the  premises  conveyed,  for  five  years,  the 
trial  court  found  that  the  conveyance  was  made 
at  a  time  of  great  excitement  in  the  real-estate 


market,  and  both  plaintiff  and  defendant  be- 
lieved that  large  quantities  of  lumber  would  be 
required  for  building,  as  represented  by  plain- 
tiff, but  that  there  was  little,  if  any,  demand  for 
lumber  when  defendant  discontinued  the  lumber 
yard,  and  has  not  been  any  since.  Held,  that 
equity  would  not  relieve  defendant  from  the 
forfeiture,  as  the  damage  to  plaintiff  by  the 
breach  of  the  condition  could  not  be  ascertained, 
and  it  was  immaterial  whether  or  not  the  price 
paid  by  defendant  for  the  land  was  its  full  vfl- 
ue  at  the  time  of  the  conveyance. 

2.  Under  Civil  Code,  §  1109,  providing  that, 
on  breach  of  a  condition  subsequent  iu  a  grant, 
"the  person  otherwise  entitled  to  hold  under  the 
grant  must  reconvey  the  property  to  the  gran- 
tor or  his  successors,"  a  grantor,  on  entry  for 
breach  of  condition  in  a  recorded  deed,  may  sue 
to  compel  a  reconveyance,  as  the  record  of  the 
deed  shows  the  legal  title  to  be  in  the  grantee 
notwithstanding  the  entry. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  Ephraim  Painons  against 
Robert  Smllle  to  compel  a  reconveyance 
of  land  for  breach  of  condition  subset 
quent.  There  was  a  Judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Graves,  O'Melveny  &  Shankland.  for  ap- 
pellant. Metcalf  &  Metcalf  and  Cbaa.  L. 
Batcbeller,  for  respondent. 

HAYNES,  C.  Appeal  from  Judgment  and 
order  denying  plaintiff's  motion  f6r  a  new 
trial.  On  the  21st  day  of  November,  1887, 
plaintiff  was  the  ownerof  four  certain  lots 
in  North  Pomona,  Los  Angeles  county, 
and  on  that  day  executed  and  delivered 
to  the  defendant  a  deed  of  conveyance  of 
the  same  for  the  consideration,  therein  ex- 
pressed, of  $ 1,073.60,  then  paid  by  defend- 
ant. The  granting  part  of  the  deed  was 
in  the  usual  form,  following  which  was 
this  clause:  "This  deed  is  given  and  ac- 
cepted on  the  following  conditions,  which 
are  to  be  binding  on  the  party  of  the  sec- 
ond part,  bis  heirs  and  assigns,  forever,  to 
wit:  The  party  of  the  second  part  shall 
put  and  maintain  thereon  a  good  lumber 
yard  for  a  period  of  not  less  than  five 
years,  said  yard  to  be  opened  for  bushiest* 
within  120  days  from  this  date.  It  is  fur- 
ther stipulated  that  no  intoxicating 
drinks  shall  ever  be  made  or  sold  or  given 
away  on  the  above  premises;  and  the 
party  of  the  second  part  binds  himself, 
his  heirs,  and  assigns,  to  the  above  cove- 
nants, and,  in  case  the  above-described 
premises  are  transferred  to  other  party  or 
parties,  they  are  to  be  bound  by  the 
above-named  conditions,  and  a  failure  to 
comply  with  same  will  render  this  con- 
veyance null  and  void,  and  said  premises 
shall  revert  to  said  first  party."  This 
deed  was  duly  recorded.  Plaintiff  entered 
for  a  breach  of  th&couditlon  to  maintain 
a  lumberyard  on  said  premises,  and  noti- 
fied defendant  thereof,  and  demanded  a 
reconveyance,  and  brought  this  action  to 
compel  such  reconveyance,  and  remove  tbe 
cloud  caused  by  the  record  of  defendant's 
deed.  A  general  demurrer  was  interposed 
to  tbe  complaint,  which  was  properly 
overruled.  The  defense  to  the  action  will 
sufficiently  appear  from  the  findings  of  tbe 
court.  The  findings  were  27  in  number, 
and  can  only  be  outlined  in  this  opinion. 
Tbe  court  found  the  condition  as  above 
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recited;  that  defendant  erected  an  office 
upon  one  of  the  lots  for  the  sale  of  lumber, 
and  maintained  a  lumber  yard  for  lees 
than  a  year;  that  plaintiff  entered  for 
condition  broken,  and  notified  defendant 
thereof,  and  demanded  a  reconveyance; 
that,  at  the  date  of  said  conveyance, 
plaintiff  owned  a  large  tract  of  land  in  the 
immediate  vicinity  of  the  lots  conveyed  to 
defendant;  that  defendant  was  a  con- 
tractor and  dealer  in  lumber,  and  was  de- 
sirous of  establishing  a  lumber  yard  in 
that  locality,  which  plaintiff  also  desired, 
for  the  purpose  of  affording  facilities  to 
the  purchasers  of  land,  and  to  himself,  for 
procuring  lumber;  that  said  lots  were 
not  at  the  time  of  the  sale  of  the  value  in 
the  market  of  $2,500,  as  alleged  in  the 
complaint,  but  were  of  the  value  of  fl,- 
073.H0,  and  no  more,  and  are  now  worth 
not  exceeding  $1,000.  It  was  also  alleged 
in  the  answer,  and  found  by  the  court, 
that  this  transaction  occurred  during  a 
period  of  great  excitement  in  the  real  es- 
tate market  regarding  values  and  pros- 
pects of  improvement,  and  the  laying  out 
of  new  towns  on  unoccupied  land,  and 
particularly  in  that  vicinity ;  that  plain- 
tiff represented  that  large  quantities  of 
lumber  and  other  materials  would  be  re- 
quired by  plaintiff  and  others  for  building 
bouses,  and  other  purposes;  that  defend- 
ant relied  on  these  representations,  but 
that  they  were  not  false  or  fraudulent,  as 
alleged  in  the  answer,  and  were  not  in- 
tended to  deceive  the  defendant,  but  they 
were  believed  to  be  true  both  by  plaintiff 
and  defendant,  and  both  plaintiff  and  de- 
fendant were  deceived  thereby;  that  large 
quantities  of  lumber  were  not  required, 
either  by  plaintiff  or  other  persons,  and 
that  very  little  lumber  or  other  materials 
were  sold  .by  defendant  from  said  lumber 
yard;  and  that,  at  the  time  the  lumber 
yard  was  discontinued,  there  was  very 
little,  if  any,  demand  for  a  lumber  yard  on 
the  said  premises,  and  has  not  been  since 
that  time.  The  court  further  found  "that 
defendant  offered  to  make  full  compensa- 
tion to  plaintiff  for  whatever  detriment 
had  been  occasioned  to  plaintiff  by  reason 
of  the  failure,  if  any,  of  defendant  to  com- 
ply with  the  provisions  of  said  deed,"  but 
that  no  detriment  had  been  occasioned 
to  plaintiff  by  reason  of  such  failure,  and 
"that  the  defendant  has  not  committed 
any  grossly  negligent  or  negligent  or  will- 
ful or  fraudulent,  breach  of  duty,  nor  any 
breach  of  duty, "  and  "  that  he  had  fulfilled 
and  performed  all  of  the  conditions  In 
said  deed,  except  as  in  these  findings  stat- 
ed;" that  on  the  23d  day  of  March,  1891, 
the  defendant  offered  to  reconvey  to  the 
plaintiff  the  said  premises  upon  the  repay- 
ment by  the  plaintiff  of  the  sum  of  f  1,- 
073.60,  together  with  legal  interest  thereon 
from  the  date  of  the  deed ;  that  defendant 
also  offered  to  compensate  plaintiff  for 
any  detriment  be  had  sustained,  but  that 

elalntiff  bad  not  been  injured  by  the 
reach  of  the  condition.  Many  of  these 
findings  are  immaterial,  unless,  as  re- 
spondent contends,  the  defendant,  under 
the  facts  so  found,  is  entitled,  In  equity,  to 
be  relieved  from  the  consequence'  of  his 
breach  of  the  condition  upon  which  the 
property  was  conveyed  to  him. 


Near  the  close  of  his  brief,  respondent 
states  the  case  as  follows :  "In  the  pres- 
ent vase,  defendant  has  not  asked  to  be  ex- 
cused from  performing  on  account  of  diffi- 
culty or  expense  or  hardship,  or  because 
he  was  deceived  by  the  plaintiff,  but  prac- 
tically admits  the  breach  at  least  of  the 
condition  that  he  shall  maintain  a  lumber 
yard  for  five  years,  and,  in  case  the  court 
thinks  that  the  complaint  and  conditions 
are  sufficient,  asks  the  court  to  relieve 
him  by  allowing  him  to  make  compensa- 
tion for  auy  injury  he  has  caused."  The 
complaint  is  clearly  sufficient,  nor  can 
there  be  any  doubt  or  room  for  construc- 
tion as  to  the  condition  in  question. 
Counsel  say  the  expression,  "a  good  lum- 
ber yard,"  is  ambiguous  and  indefinite; 
but  that  question  is  not  involved.  If  de- 
fendant bad  maintained  a  lumber  yard  of 
some  kind  for  the  whole  period,  that 
question  might  have  arisen;  but,  if  he  did 
not  keep  any,  be  did  not  keep  a  good  one. 

I  do  not  in  the  least  controvert  the  gen- 
eral doctrine  that  equity  will  not  render 
its  aid  to  enforce  a  forfeiture  for  breach  of 
condition  subsequent  in  a  deed,  but  the 
question  presented  is  how  far  equity  shall 
interfere  to  defeat  a  forfeiture  for  the 
violation  of  such  condition.  At  common 
law,  two  things  were  required  to  revest 
the  estate  in  the  grantor,  viz.  a  breach  of 
the  condition,  and  an  entry  for  condition 
broken.  Here  both  of  these  things  oc- 
curred. It  is  conceded  by  defendant  that 
he  failed  to  perform  the  condition,  and  it 
is  found  by  the  court  that  plaintiff  en- 
tered upon  the  premises,  notified  the  de- 
fendant of  the  breach,  and  that  he  claimed 
the  premises,  and  demanded  <a  reconvey- 
ance. It  it  be  true,  therefore,  that  a  re- 
entry after  condition  broken  revests  the 
estate  in  the  grantor.it  would  be  neces- 
sary to  show,  in  order  to  sustain  respond- 
ent's contention,  that  equity  has  the  power 
to  defeat  the  operation  of  the  law  and  the 
acts  of  the  parties,  and  take  away  from 
the  plaintiff  the  estate  which  has  become 
revested  In  him,  and  again  vest  it  in  the 
defendant.  The  conveyance  upon  condi- 
tion was  voluntarily  accepted  by  the  de- 
fendant; it  was  not  unlawful,  nor  impos- 
sible of  performance;  and, in  case  of  a  con- 
tract thus  entered  into,  equity  would  not 
relieve  him  from  bis  obligation  to  perform 
it.  There  are  cases  in  which  equity  has  re- 
lieved against  a  forfeiture  of  the  estate, 
but  none,  I  think,  under  the  circumstan- 
ces, nor  of  tbe  character,  here  involved. 
In  the  case  of  Bethlehem  v.  Annis,  40  N. 
H.  39,  the  principle  is  stated  that  wherever 
a  conveyance  of  laud  upon  a  condition 
which  is  in  equity  regarded  as  a  mort- 
gage, or  as  a  security  for  a  loan  of  money, 
equity  may  relieve,  and  that  this  doctrine 
applies  to  cases  generally  where  condi- 
tional deeds  are  made  as  security  for  the 
performance  of  a  contract.  After  stat- 
ing these  general  principles  the  court  in 
that  case  said:  "  But,  upon  consideration, 
it  will  be  seen  that  this  principle,  though 
generally  true,  can  have  no  application  to 
any  other  contracts  than  such  as  by  tbeir 
nonperformance  ereate  a  debt,  or  a  de- 
mand in  the  nature  of  a  debt,  against 
the  delinquent  party.  Wherever  tbe  condi- 
tion, when  broken,  gives  rise  to  no  claim 
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for  damages  whatever,  or  to  a  claim  for 
liquidated  damages,  the  deed  la  not  to  be 
regarded  as  a  mortgage  lo  equity,  but  as 
a  conditional  deed  at  common  law."  In 
Henry  v.  T upper,  29  Vt.  358,  It  was  said, 
(syllabus:)  "A  court  of  equity  may  grant 
relief  from  forfeiture  of  an  estate  condi- 
tioned for  the  maintenance  and  support  of 
the  grantee,  where  the  forfeiture  was  acci- 
dental and  unintentional,  and  not  attend- 
ed with  irreparable  Injury.  But  It  rests 
in  the  sound  discretion  of  the  court  when 
relief  shall  he  granted  in  this  class  of 
cases."  So  there  are  numerous  cases  aris- 
ing under  leases,  and  in  contracts  where 
time  is  not  of  the  essence  of  the  contract, 
in  whicn  courts  of  equity  will  relieve 
against  a  forfeiture.  The  general  doctrine 
is  that  equity  will  relieve  where  the  thing 
may  be  done  afterwards, or  compensation 
can  be  made  for  it,  but  that  unless  a  full 
compensation  can  be  given,  so  as  to  pnt 
the  party  In  precisely  the  same  situation, 
a  court  of  equity  will  not  interfere,  for  such 
jurisdiction  would  be  arbitrary.  Wash- 
burn (2  Real  Prop.  p.  23)  says:  "And  the 
only  cases  where  equity  interposes  as  to 
sncb  conditions  are  where  the  failure  of 
performance  has  been  the  effect  of  acci- 
dent, and  the  injury  is  capable  of  compen- 
sation in  damages  which  the  court  has  the 
means  of  measuring,  and  where  the  gran- 
tor can  be  made  perfectly  secure  and  In- 
demnified, and  can  be  placed  in  the  same 
situation  as  if  the  occurrence  bad  not  hap- 
pened. This  applies  to  cases  where  the 
condition  is  for  the  payment  of  money  at 
a  particular  time,  and  compensation  for 
the  delay  can  be  measured  by  the  interest 
during  that  time.  But  where  the  condi- 
tion is  for  the  performance  of  a  collateral 
act  the  rnle  is  different,  as  the  court  has 
no  standard  by  which  to  measure  dam- 
ages." Livingston  v.  Tompkins,  4  Johns. 
Ch.  415,  431;  Bacon  v.  Huntington,  14 
Conn.  92;  Hill  v.  Barclay,  18  Ves.  56;  Hen- 
ry v.  Tupper,  29  Vt.  358,  372.  The  same 
author  again  says,  (page  23 :)  "  Bnt  if  the 
act  be  willfully  done,  or  one  for  which  the 
court  has  no  certain  rule  by  which  to 
measure  the  damages,  beyond  their  own 
arbitrary  judgment  in  the  matter,  equity 
will  not  relieve."  See,  also,  Descarlett  v. 
Dennett,  9  Mod.  22;  Wafer  v.  M oca  to,  Id. 
112;  Northcote  v.  Duke,  2  Kden,  322.  In 
Elliott  v.  Turner,  18  Sim.  485,  it  is  held  that 
"  willful,"  in  such  a  case.  Is  the  same  as  a 
voluntary  act  of  the  party. 

Counsel  for  respondent  relies  strongly 
upon  section  3275  of  the  Civil  Code,  which 
is  as  follows:  "Whenever,  by  the  terms  of 
an  obligation,  a  party  thereto  Incur*  a 
forfeiture,  or  a  loss  in  the  nature  of  a  for- 
feiture, by  reason  of  bis  failure  to  comply 
with  its  provisions,  he  may  be  relieved 
therefrom,  upon  making  fullirompensation 
to  the  other  party,  except  in  case  of  a 
grossly,  negligent,  willful,  or  fraudulent 
breach  of  duty."  This  section  has  never, 
so  far  as  I  have  been  able  to  find,  been  con- 
strued by  this  court.  Appellant  contends 
that  It  has  no  application  to  conditions 
either  precedontor  subsequent,  but  applies 
to  covenants  or  other  obligations  capable 
of  direct  enforcement  by  action.  I  do  not 
think  It  necessary  to  determine  that  ques- 
tion.  Assuming  that  it  applieu  to  cases  of 


forfeiture  for  breach  of  conditions  subse- 
quent, it  c'oeely  follows  the  principles  stat- 
ed in  the  cases  abovecited.  Compensation 
will  only  be  made  where  there  is  some 
measure  or  standard  by  which  It  can  be 
estimated;  nor  can  I  see  anything  in  this 
section  requiring  the  word  "willful"  to  be 
given  a  different  meaning  from  that  ex- 
pressed In  the  cases  upon  tbe  subject  of  re- 
lief from  forfeiture,  which  Is  tbe  ordinary 
meaning  of  the  word.  In  Elliott  t.  Tur- 
ner, supra,  tbe  chancellor  said  it  meant 
the  same  as  "spontaneous"  or  "volun- 
tary." Lord  Eldon,  in  Hill  v.  Barclay,  su- 
pra, does  not  define  the  word,  but  uses  It 
in  connection  with  tbe  words  "neglect" 
and  "omission,"  as  well  as  in  connection 
witb  acts  performed.  Redfleld,  C.  J.,  In 
Henry  v.  Tupper,  29  Vt.,  at  page  373, said : 
"In  cases  where  the  condition  is  for  the 
payment  of  money,  or  for  the  performing 
of  a  certain  value  of  services  expressed  in 
currency,  as  one  hundred  dollars  of  neces- 
sary repairs  upon  buildings  leased,  it  has 
been,  I  think,  the  more  general  practice  of 
tbe  conrt  to  grant  relief  asmatterof  right, 
without  reference  to  the  inquiry  whether 
the  default  was  accidental  or  willful;  but 
in  ail  cases  where  the  thing  to  be  done 
was  something  collateral,  where  the  Issue, 
quantum  damniflcatus,  must  be  sent  either 
to  a  jury  or  masters  before  the  court  could 
grant  relief,  they  have  pretty  generally,  I 
think,  required  to  be  satisfied  that  tbe 
omission  to  perform  was  not  willful,  but 
accidental  and  by  surprise,  and  it  has 
been  held,  always,  in  sncb  cases,  to  depend 
very  much  upon  the  circumstances  of  tbe 
particular  case. "  Black's  Law  Dictionary 
defines  the  word  "willful"  as  follows: 
"Proceeding  from  a  conscious  motion  of 
the  will;  intending  the  result  which  actu- 
ally comes  to  pass;  designed;  Intentional; 
malicious."  The  court,  however,  made  a 
flndlntr  that  the  breach  of  the  condition  by 
defendant  was  not  "grossly  negligent  or 
willful  or  fraudulent."  Unless  the  word 
"  willful"  was  understood  by  tbe  court,  In 
that  connection,  to  mean  "malicious."  or 
with  Intent  to  injure  the  plaintiff,  the  find- 
ing cannot  be  sustained  from  tbeevidence. 
For  a  period  of  about  two  months  de- 
fendant kept  a  man  in  charge  of  the  lum- 
ber yard,  afterwards  left  it  in  care  of  the 
railroad  station  agent  for  some  time,  and, 
within  a  year  from  the  time  It  was  start- 
ed, removed  the  lumber  remaining  unsold 
to  his  lumberyard  at  the  town  of  Pomo- 
na, two  miles  or  more  from  tbe  premises 
In  question.  It  is  impossible  to  conclude 
that  his  removal  of  the  lumber  yard  was 
not  intentional  or  voluntary,  or  that  it 
was  not  the  act  of  his  will  to  do  so;  nor 
can  I  conceive  of  any  possible  measure  of 
damages,  or  mode  of  estimating  or  deter* 
mining  the  extent  of  the  injury  to  plaintiff, 
by  defendant's  breach  of  this  condition, 
even  if  it  were  material  to  do  so.  The  au- 
thorities clearly  show  that  the  cases  where 
compensation  has  been  allowed  were  of 
an  entirely  different  class  from  the  case  at 
bar,  and  where,  as  was  said  by  Chief  Jus- 
tice Redfleld.  it  would  not  be  necessary  to 
send  the  issue  of  the  amount  of  damages 
nlther  to  a  jury  or  masters  before  tbe 
court  could  grant  relief.  In  Water  v.  Mo- 
cato,  9  Mod.  112,  It  was  said:  "For  this 
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coart  never  relieves  but  in  each  canes 
where  It  can  give  some  compenHation  In 
damages,  and  where  there  in  noma  rule  to 
be  the  measure  of  such  damages,  to  avoid 
being  arbitrary."  And  in  a  note  to  Des- 
carlett  v.  Dennett,  Id.  22,  It  was  said 
"that  the  conrtof  chancery  will  not  relieve 
against  a  covenant  where  on  the  perform- 
ance or  nonperformance  of  the  act  to  be 
done,  If  omitted,  the  party  is  to  pay  a 
sum  by  way  of  liquida  ted  damages. "  The 
court  found  that  plaintiff  had  not  sus- 
tained any  injury  from  defendant's  breach 
of  the  condition,  and  that  the  price  paid 
by  the  defendant  for  the  lots  was  the  tben 
market  value.  I  do  not  think  It  material 
whether  it  was  or  not.  The  plaintiff  may 
have  been  unwilling  to  sell,  even  at  the 
fair  market  value,  except  for  the  purpose 
of  having  a  lumber  yard  conducted  upon 
these  lots.  There  must  have  been  a  pur- 
pose on  the  part  of  the  grantor  In  insert- 
ing that  condition  In  the  deed,  and  this 
purpose  must  have  been  understood  and 
considered  by  defendant  in  accepting  the 
condition.  That  the  establishment  and 
maintenance  of  such  business  was  benefi- 
cial to  tbe  plaintiff  la  beyond  question,  but 
the  quantum  of  such  benefit  in  dollars  and 
cents  is  absolutely  Incapable  of  computa- 
tion orestlmation,and  for  that  reason  the 
injury  sustained  by  tbe  breach  in  question 
cannot  be  ascertained  by  any  rule  or 
measure  of  damages  known  to  the  law. 

While  not  undertaking  to  decide  what 
exceptions  there  may  be  to  the  general 
rules  ntated  by  the  authorities  upon  the 
subject  of  relief  against  forfeiture.  I  think 
it  clear  that  this  case  is  not  an  exception 
to  thu«e  rules,  and  that  the  circumstances 
insisted  upon  by  respondent  will  not  Justi- 
fy this  court  in  affirming  the  Judgment.  A 
court  of  equity  cannot  undertake  to  set 
aside  the  deliberate  contracts  or  obliga- 
tions of  parties,  fairly  aud  freely  assumed, 
because  time  may  show  that  the  obliga- 
tion was  onerous  or  unprofitable.  Equity 
was  not  Intended  to  subvert  the  law,  nor 
has  it  any  authority  to  net  aside  or  disre- 
gard the  positive,  legal  obligations  volun- 
tarily asHumed  by  parties,  except  under 
those  special  circumstances  recognized, 
though  not  always  clearly  defined,  by  the 
authorities.  If  it  be  naid  that  the  plaintiff 
has  come  into  a  court  of  equity,  and  that 
tbe  judgment  is  right  because  equity  will 
not  enforce  a  forfeiture,  the  reply  is  that 
th«  Civil  Code  permits  it.  The  deed  from 
plaintiff  to  defendant  Is  shown  to  have 
been  recorded  by  the  record,  and  under 
our  recording  acts  the  legal  title  to  tbe 
premises,  notwithstanding  the  entry  for 
condition  broken,  appears  to  be  in  the  de. 
fendant.  Section  1109  of  tbe  Civil  Code 
provides  as  follows:  "Where  a  grant  is 
made  upon  conditions  subsequent,  and  is 
subsequently  defeated  by  tbe  nonperform- 
ance of  the  condition,  the  person  other- 
wise entitled  to  hold  under  the  grant  must 
reconvey  tbe  property  to  the  grantor  or 
his  successors  by  grant  duly  acknowl- 
edged for  record. "  In  Liebrand  v.  Otto,  56 
Cal.  248,  tbe  action  wae  to  remove  a  cloud 
from  plaintiff's  title.  Tbe  defendant  had 
never  been  In  possession.  The  action  there, 
as  here,  was  based  upon  a  forfeiture.  Tbe 
court  there  said  that  thecase  thus  far  bad 
v.32P.no.!0— 46 
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been  treated  as  a  proceeding  in  equity  to 
remove  a  cloud  from  plaintiff's  title,  but 
that  it  might  also  be  considered  aH  a  suit 
brought  under  section  1109  of  the  Civil 
Code;  that,  if  the  grantee  bad  failed  to 
perform  the  conditions  upon  which  tbe 
grant  was  made,  it  was  Its  duty,  under 
that  section  of  the  Code,  to  reconvey  the 
property  to  the  grantor.  This  being  a 
duty  required  and  enjoined  by  tbe  statute, 
and  one  essential  to  show  plaintiff's  title 
upon  the  record,  the  case  is  taken  out  of 
the  ordinary  proceedings  in  equity,  and 
the  action  Is  one  based  upon  a  statutory 
right.  The  plaintiff,  If  he  were  not  in  pos- 
session, might  have  brought  ejectment, 
and  'recovered,  but  that  would  not  have 
cured  the  defect  apparent  upon  tbe  record 
In  bis  title;  and  our  Code  procedure  will 
not  require,  eveu  if  tbe  plaintiff  be  not  in 
possession,  that  he  should  bring  two  ac- 
tions,—one  to  establish  his  title  at  law, 
and  tbe  other  to  compel  a  conveyance. 
Tbe  form  of  action  is,  I  think,  proper, 
showing  the  facts  which  establish  tbe 
plaintiff's  legal  title,  and  at  tbe  same  time 
compelling  the  conveyance  under  tbe  Code 
provision.  In  tbe  view  I  take  of  tbe  case, 
the  finding  that  the  plaintiff  is  not  now 
the  ownerin  fee, or  at  all, of  said  premises, 
is  not  sustained  by  tbe  evidence,  nor  do 
the  findings  support  the  judgment,  and  tbe 
Judgment  and  order  appealed  from  should 
be  reversed,  and  I  so  advise. 

Weconcur:  SEARLS.C.;  VANCLIEF.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  reversed. 


(98  Cal.  1) 

WILMINGTON  TRANSP.  CO.  v.  O'NIEL. 

(No.  14,872.) 
(Supreme  Court  of  California.   March  27, 1893.) 

contbact— coxstkcction'  — liquidated  damages 
— Validity  of  Stipcf.atiov. 

1.  In  an  action  on  a  contract  the  complaint 
alleged  that  defendant  hired  plaintiffs  lighter, 
and  agreed  to  return  the  same  in  good  condi- 
tion, and,  if  lost  or  damaged  to  the  extent  that 
it  could  not  be  put  in  the  same  good  condition 
as  when  received,  to  pay  $3,500  for  the  lighter; 
and  that  while  in  his  use  it  was  lost,  whereby 
defendant  became  indebted  to  plaintiff  for 
$3,500.  Defendant  answered  that  the  lighter 
was  destroyed  by  the  act  of  God  and  the 
elements;  that  the  actual  worth  of  the  lighter 
was  only  $1,800,  and  that  he  has  been  and  is 
now  willing  to  pay  plaintiff  $2,500.  Held,  that 
the  answer  failed  to  set  up  any  defense,  the 
cause  of  the  loss  being  immaterial. 

2.  The  $3,500  mentioned  in  the  contract 
should  be  regarded  as  liquidated  damages,  and 
not  as  a  penalty. 

3.  Under  Civil  Code,  §§  1670,  1671,  provid- 
ing that  every  contract  which  determines  in 
advance  the  amount  of  damages  to  be  paid  in 
case  of  a  breach  shall  to  that  extent  be  void, 
except  where  it  would  be  extremely  difficult 
from  the  nature  of  the  case  to  fix  the  actual 
damages,  the  contract  set  out  in  the  complaint 
is  void  so  far  as  it  attempts  to  fix  such  amount. 

I  'oinmisHioners'  decision .  Dopartmen  1 1 . 
Appeal  from  superior  court,  ^>os  Angeles 
county ;  Walter  Van  Dyke,  Judge. 

Action  by  tbe  Wilmington  Transporta- 
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tioo  Company  against  Patrick  O'Niel  on 
a  contract.  There  was  judgment  for 
plaintiff,  and  defendant  appeals.  Re- 
versed. 

John  Robarts,  A.  M.  Carpenter,  and 
Robarts  &  Robinson,  for  appellant.  D.  P. 
Hatch  and  John  D.  Blcknell,  for  respond- 
ent. 


VAN  CLIEF,  C.  On  November  3,  1890, 
the  respondent,  (plaintiff,)  a  corporation, 
as  party  of  the  first  part,  and  the  appel- 
lant (defendant,)  as  party  of  the  second 
part,  executed  the  following  agreement: 
"That  the  said  party  of  the  first  part,  for 
and  in  consideration  of  the  covenants 
and  agreements  hereinafter  mentioned  to 
be  kept  and  performed  by  said  party  of 
the  second  part,  does  coveuant  and  agree 
unto  the  chartering  and  letting  to  hire 
of  Its  coal  lighter  Wilmington,  her  anchor 
and  chain,  untu  the  said  party  of  the  sec- 
ond part  for  the  term  of  one  month  from 
the  date  hereof;  said  lighter  to  be  exclu- 
sively employed  during  the  term  of  this 
charter  party  in  transporting  rocks  from 
Santa  Cataliua  islaud  to  Wilmington  buy, 
for  use  on  the  government  breakwater. 
The  said  party  of  the  second  part,  in  con- 
sideration of  the  foregoing  and  the  use  of 
said  lighter  Wilmington,  does  hereby  cov- 
enant and  agree  to  and  with  the  said  par- 
ty of  the  first  part  to  pay  for  the  charter- 
ing and  use  of  said  lighter  Wilmington, 
under  the  aforesaid  conditions,  at  the  rate 
of  fifty  dollars  ($50)  per  month,  payable 
in  advance,  and  to  return  the  said  lighter 
Wilmington  to  said  party  of  the  first  part 
in  the  same  good  condition  as  when  re- 
ceived, ordinary  wear  and  tear  notexcept- 
ed,  upon  twenty  hours'  notice  being  given 
by  the  said  party  of  the  first  part,  and  to 
deliver  said  lighter  alongside  the  Southern 
Pacific  Co. 'a  wharf  at  San  Pedro;  and 
should  said  lighter  Wilmington  be  lost  or 
damaged  to  the  extent  that  it  cannot  be 
put  in  the  same  good  condition  as  when 
received,  the  party  of  the  second  part  to 
pay  the  party  of  the  first  part  the  sum  of 
thirty-five  hundred  dollars  ($3,500)  for 
said  lighter  Wilmington.  Wilmington 
Transportation  Co.  By  its  secretary,  W. 
G.  Halstead.  Patrick  O'Niel."  The  action 
is  based  upon  the  agreement  to  pay  $3,500 
in  case  the  lighter  should  be  lost,  and  It 
is  averred  in  the  complaint  that  tbe  lighter 
Wilmington  was  delivered  to  defendant 
according  to  the  agreement;  "that  on  or 
about  the  12ih  day  of  November,  1890, 
said  coal  lighter  Wilmington,  while  in  the 
use  and  occupation  of  the  defendant,  was 
lost  and  damaged  to  the  extent  that  it 
cannot  be  put  in  the  same  good  condition 
as  when  received  from  plaintiff  by  defend- 
ant, said  coal  lighter  Wilmington  being 
totally  lost  and  destroyed;  that  under 
and  by  virtue  of  the  terras  and  conditions 
of  said  agreement  the  defendant  became 
indebted  to  the  plaintiff  in  the  sum  of  $3,- 
500,  as  provided  in  said  agreement,  no 
part  of  which  sum  has  been  paid;  that 
the  plaintiff  demanded  payment  of  the 
said  defendant  of  the  sum  of  thirty-five 
hundred  dollars,  but  said  defendant  at 
all  times,  and  still  does,  refuse  and  neglect 
to  pay  said  sum,  or  any  part  or  portion 


thereof."  The  prayer  is  for  judgment 
against  defendant  for  the  sum  of  $3,500, 
"  with  interest  thereon  from  November  12, 
1890,  (date  of  the  loss,)  until  paid,  with 
costs  of  this  action. "  The  complaint  con- 
tains no  averment  as  to  the  value  of  the 
lighter,  nor  as  to  the  "  twenty-hours  no- 
tice" mentioned  in  the  agreement.  Defend- 
ant demurred  to  the  complaint  on  the 
general  ground  that  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action. 
The  demurrer  was  overruled  by  the 
court,  and  defendant  answered.  The  an- 
swer admits  the  execution  of  the  agree- 
ment, and  alleges  "that  the  lighter  was 
not  injured,  lost,  or  destroyed  by  any  act, 
negligence,  or  default  of  the  defendant, 
but  by  act  of  God  and  the  elements," 
and  proceeds  to  state  particularly  the 
manner  and  causes  of  the  loss  during  a 
storm ;  further  alleges  that  the  value  of 
the  lighter  at  the  time  it  was  delivered  to 
defendant,  or  at  any  time  thereafter,  did 
not  exceed  $1,800;  and  further  alleges 
that  the  defendant  at  all  times  has  been, 
and  now  Is,  willing  "to  pay  to  the  plain- 
tiff the  sum  of  $2,500,  which,  he  avers,  is 
more  than  the  value  of  said  lighter  and 
the  damages  sustained  by  plaintiff."  In 
this  state  of  the  pleadings  the  plaintiff 
moved  for  judgment  on  the  pleadings  ac- 
cording to  the  prayer  of  the  complaint, 
which  motion  was  granted,  the  judgment 
being  for  $3,717.81,  with  interest  thereon 
until  paid.  This  Includes  interest  on  $3,- 
500  from  the  date  of  the  loss  of  the  lighter. 
The  defendant  appeals  from  the  judgment 
and  contends— First,  that  the  answer 
raised  a  material  issue  as  to  whether  the 
lighter  was  lost  by  inevitable  accident; 
second,  that  the  sum  to  be  paid  ($3,500) 
in  case  the  lighter  should  be  lost  or  dam- 
aged, etc.,  was  not  intended  to  be  fixed 
as  liquidated  damages,  and  that  such  in- 
tention does  not  appear  from  the  agree- 
ment, properly  construed;  and,  third, 
that  if  the  sum  of  $3,500  was  intended  as 
liquidated  damages,  the  agreement  to  that 
extent  is  made  void  by  sections  1670  and 
1671  of  the  Civil  Code. 

1.  I  think  the  first  point  cannot  be  sus- 
tained by  the  authorities.  The  defendant 
exprossly  promised  to  pay  in  case  the 
lighter  should  be  lost,  without  any  provi- 
sion or  qualification  in  tbe  contract  as  to 
the  manner  or  cause  of  such  loss.  Where 
a  party  has  expressly  undertaken  without 
any  qualification  to  do  anything  not  nat- 
urally or  necessarily  impossible  under  all 
circumstances,  and  does  not  do  it,  he  must 
make  compensation  in  damages,  though 
the  performance  was  rendered  impractica- 
ble, or  even  impossible,  by  some  unfore- 
seen cause  over  which  be  had  no  control, 
but  against  which  be  might  have  provid- 
ed in  his  contract.  Wbart.  Cont.  §§  311. 
314.  aud  authorities  there  cited,  particu- 
larly. School  Dist.  v.  Dauchy,25  Conn. 530; 
Harmony  v.  Bingham,  12  N.  Y.  99:  Ton- 
kins v.  Dudley.  25  N.  Y.  272.  It  Is  to  be 
observed,  however,  that' the  contract  here 
in  not  merely  to  return  or  to  redeliver  the 
lighter  to  plaintiff,  but  also  to  pay  $3,000 
in  case  the  lighter  should  be  lost;  and  that 
there  is  no  pretense  that  such  payment 
has  been  rendered  impossible  or  impracti- 
cable by  any  cause,  so  that  tbe  alleged 
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casus  can  apply  ouly  to  the  promise  to 
redeliver  the  lighter;  while  the  action  is 
based  solely  upon  the  alleged  breach  of 
the  promise  to  pay  In  case  the  lighter 
should  be  lost.  If  I  am  not  mistaken  in 
this  view  of  the  nature  of  the  case,  the 
issue  as  to  the  cause  of  the  loss  is  wholly 
immaterial.  The  possibility  of  a  loss  was 
foreseen,  and  provided  for  in  the  agree- 
ment, whereby  the  defendant  unqualified- 
ly obligated  himself  to  pay  in  the  event  of 
a  loss  from  any  cause;  and  the  only  qual- 
ification or  limitation  of  this  obligation 
by  the  law  is  that  it  would  not  bind  the 
defendant  in  case  the  loss  had  been  caused 
by  the  culpable  negligence  or  other  wrong- 
ful act  of  the  plaintiff,  of  which  there  is 
no  pretense. 

2.  Is  the  agreement  susceptible  of  the 
construction  that  the  parties  Intended  the 
93,500  as  a  penalty  within  which  the  ac- 
tual damages  for  the  loss  or  injury  migh  t 
be  assessed,  and  not  as  fixed  liquidated 
damages?  If  such  is  a  proper  construc- 
tion of  the  agreement,  the  plaintiff  should 
have  alleged  and  proved  the  actual  dam- 
age; and  the  answer  of  the  defendant  that 
the  value  of  the  lighter  did  not  exceed  $1,- 
800  would  have  been  material  as  a  partial 
defense  to  the  action.  "The  weight  of  au- 
thority," says  Mr.  Field  in  his  work  on 
Damages,  (section  136,)  "seems  to  sup- 
port the  position  that  the  sum  fixed  upon 
will  be  regarded  as  a  penalty,  or  as  liqui- 
dated damages,  according  to  the  Intention 
of  the  partleH.and  that  this  intention  may 
be  gathered  from  the  whole  Instrument, 
the  subject-matter  of  the  contract,  and 
extraneous  facts  and  circumstances.'*  See, 
also,  Sedg.  Dam.  §  396.  The  only  circum- 
stance that  can  be  said  to  indicate  that 
the  parties  intended  the  sum  of  $3,500  as 
penalty,  and  not  as  liquidated  damages, 
is  that  thesamesum  is  required  to  be  paid 
in  case  the  lighter  should  "be  damaged  to 
the  extent  that  it  cannot  be  put  in  the 
same  good  condition  as  when  received," 
as  In  case  the  lighter  should  "be lost," 
though  the  damage  in  the  former  case 
might  he  less  than  in  the  latter.  The  rule 
in  cases  of  this  kind,  deduced  from  the 
cases  cited  by  Mr.  Sedgwick,  is  stated  by 
him  at  section  413  as  follows:  "A  sum 
fixed  as  security  for  the  performance  of  a 
contract  containing  a  number  of  stipula- 
tions of  widely  different  importance, 
breaches  of  some  of  which  are  capable  of 
accurate  valuation,  for  any  of  which  the 
stipulated  sum  is  an  excessive  compensa- 
tion, is  n  penalty."  But  upon  examina- 
tion of  the  cases  referred  to,  it  will  be  seen 
that  this  rule  has  often  been  applied  where 
it  was  admitted  that  the  parties  intended 
stipulated  damages,  and  not  a  penalty; 
so  that  tho  application  of  the  rule  does 
not  always  depend  upon  the  Intention  of 
the  parties.  Yet  where  it  is  otherwise 
doubtful  whether  penalty  or  stipulated 
damages  was  intended,  the  circumstances 
that  the  sum  agreed  upon  greatly  exceeds 
the  actual  damage  for  a  breach  of  anyone 
of  the  several  stipulations  tends,  in  a 
greater  or  less  degree,  according  to  the 
disparity  between  the  stipulated  sum  and 
the  actual  damage,  to  prove  that  such 
sum  was  intended  as  a  penalty,  and  not 
as  stipulated  damages.   In  this  case  It  la 


not  clear  what  extent  of  damage  to  the 
lighter  was  meant  by  the  language  used, 
viz.  "damaged  to  the  extent  that  it  can- 
not be  put  in  the  same  good  condition  as 
when  received,"  and  therefore  the  differ- 
ence between  the  actual  damage  meant, 
and  the  stipulated  compensation  therefor, 
cannot  be  determined.  It  Beems  to  me 
that  the  damaged  condition  of  the  lighter, 
intended  to  be  expressed  or  described  by 
the  language  employed,  was  nearly  pqulv- 
alent  to  a  total  loss.  1  therefore  think  the 
sum  of  $3,500  was  not  Intended  as  a  pen- 
alty, but  was  intended  as  stipulated  dam- 
ages, unless  the  agreement  may  be  con- 
strued to  be  a  sale  of  the  lighter  on  the 
condition  that  it  should  be  lost,  which 
seems  absurd.  The  agreement  is  certainly 
a  contract  of  bailment,  giving  the  bailee 
only  a  special  property  in  the  lighter  dur- 
ing the  agreed  term  of  the  bailment,  the 
general  property  remaining  in  the  bailor. 
In  the  case  of  Westcott  v.  Thompson,  18 
N.  Y.  863,  the  facts  were  that  a  brewer  sold 
67  barrels  of  ale  to  a  retailer,  upon  an 
agreement  that  the  barrels  should  be  re- 
turned after  the  ale  should  be  drawn  from 
them,  but,  If  any  were  not  returned,  the 
retailer  should  pay  $2  apiece  for  them. 
Held,  that  the  property  in  the  barrels  re- 
mained in  the  brewer,  and  that  the  agree- 
ment to  pay  $2  apiece  for  them  if  not  re- 
turned was  intended  to  Bx  the  damages 
for  the  loss  of  such  as  the  retailer  should 
be  unable  to  return.  If  the  property  In 
the  lighter  remained  in  the  plaintiff  until 
it  "  was  lost  and  destroyed, "  how  could  it 
pass  to  the  defendant  after  the  lighter  was 
totally  lost,— sunk  to  the  bottom  of  the 
ocean,  or  totally  consumed  by  fire?  If  It 
could  pass  under  such  circumstances,  I 
think  the  agreement  fails  to  express  an  In- 
tention to  that  effect.  Reading  the  whole 
instrument  together,  it  appears  to  be  a 
contract  of  bailment,  with  a  stipulation 
on  the  part  of  the  bailee  to  Indemnify  the 
bailor  against  loss  of  the  property  from 
any  cause;  and,  though  the  stipulation  to 
indemnify  in  case  of  loss  partakes  of  the 
nature  of  insurance,  it  is  not  a  contract 
of  insurance  in  the  legal  or  commercial 
sense  of  the  word, even  conceding  that  the 
defendant  was  authorized  by  the  Insur- 
ance commissioner  to  transact  insurance 
business,  as  required  by  section  596  of  the 
Political  Code.  It  does  not  specify  the 
rate  of  premium,  nor  the  risk  or  peril  in- 
sured against,  nor  the  period  during  which 
the  insurance  is  to  continue,  as  required 
by  section  2587  of  the  Civil  Code.  But, con- 
ceding it  to  be  a  policy  of  insurance,  it  can- 
wot  be  deemed  a  "valued  policy,"  since  it 
does  not  state  the  value  of  the  property 
Insured,  (Civil  Code,  §  2596.)  and  therefore 
the  damages  to  be  recovered  can  only  be 
estimated  by  proof  of  the  value  of  the 
property.  It  is  not  claimed,  however,  by 
counsel  forrespondent  that  the  agreement 
contains  either  a  contract  of  sale  or  a  con- 
tract of  insurance. 

3.  Having  determined  that  the  stipula- 
tion for  the  payment  of  $3,500  is  a  "con- 
tract by  which  the  amount  of  damage  to 
be  paid"  or  "compensation  to  be  made" 
for  the  loss  of  or  Injury  to  the  property 
bailed  was  determined  in  anticipation  of 
such  damage,  in  the  sense  of  section  1670 
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of  the  Civil  Code,  it  only  remains  to  be  con- 
sidered whether  or  not.  "from  the  nature 
of  the  case,  it  would  be  impracticable 
or  extremely  difficult  to  tlx  the  actual  dam- 
age, "in  the  sense  of  section  1671  of  tbe 
name  Code.  These  sections  areas  follows: 
1670:  "Every  contract  by  which  the 
amount  of  damage  to  be  paid  or  other 
compensation  to  be  made  for  a  breacb  of 
an  obligation  is  determined  in  anticipa- 
tion thereof  in  to  that  extent  void,  except 
as  expressly  provided  in  the  next  section." 
1671:  "The  parties  to  a  contract  may 
agree  therein  upon  an  amount  which  shall 
be  presumed  to  be  tbe  amount  of  damage 
sustained  by  a  breach  thereof,  when,  from 
tbe  nature  of  the  case,  it  would  be  imprac- 
ticable or  extremely  difficult  to  fix  the  ac- 
tual damage. "  Section  1671  has  been  con- 
strued by  this  conrt  in  several  cases.  In 
Eva  v.  McMabon,  77  Cal.  467, 1»  Pac.  Rep. 
872,  it  was  held  that  it  is  not  impracti- 
cable nor  extremely  difficult  to  fix  the  ac- 
tual damage  sustained  by  tbe  breacb  of  a 
contract  to  deliver  the  possession  of  land; 
and  if  no  actual  damage  is  sustained  none 
can  be  recovered,  tbongb  a  stated  amount 
was  stipulated  for  in  the  contract.  In 
Brick  Co.  v.  Moore,  75  Cal.  206,16  Pac.  Rep. 
890,  it  was  held  that  a  stipulation  in  a 
building  contract,  by  which  thecontractor 
agreed  to  pay  the  owner  a  certain  sum  as 
liquidated  damages  for  each  day's  delay 
In  finishing  the  building  after  the  time  ap- 
pointed in  the  contract,  was  within  the 
rule  of  section  1670,  and  nut  within  the  ex- 
ception stated  in  section  1671,  and  there- 
fore void.  In  Factor  Co.  v.  Adler,  90  Cal. 
110,  27  Pac.  Rep.  36,  there  was  a  contruct 
between  plaintiff  and. defendant,  whereby 
the  defendant  agreed  to  deliver  to  plain- 
tiff on  demand  between  certain  dates,  187,- 
600  grain  bags,  to  be  sold  by  plaintiff  on 
commission  of  1  per  cent.,  and  not  to  Hell 
said  bags  to  any  other  person  than  plain- 
tiff; and  further  agreed  to  pay  plaintiff  3 
cents  for  each  of  said  number  of  bags 
which  be  should  refuseor  neglect  to  deliver 
to  plaintiff,  as  liquidated  damages.  The 
action  was  to  recover  such  liquidated 
damages.  A  breach  of  the  contract  by 
nondelivery  of  the  bags  being  admitted  by 
the  answer,  the  plaintiff  rested  its  case 
without  other  evidence  of  damage  than 
the  agreement  to  pay  three  cents  per  bag 
as  stipulated  damages.  Held, that  a  non- 
suit was  properly  granted  on  the  ground 
that  the  agreement  for  stipulated  dam- 
ages was  void  under  sections  1670  and  1671 
of  the  Civil  Code.  Held,  further,  that  an 
averment  in  the  complaint  that  "It  was 
understood  and  agreed  between  tbe  plain- 
tiff und  defendant  at  the  time  of  making 
tbe  contract  that,  owing  to  the  nature  of 
the  case, it  would  be  impracticable  and  ex- 
tremely difficult  to  fix  the  actual  damage," 
was  immaterial,  aud  required  no  answer. 
I  think  "the  nature  of  tbe  case"  at  bar 
cannot  be  distinguished  from  that  of  the 
cases  above  cited,  and  that  the  plaintiff  is 
entitled  to  recover  only  his  actual  dam- 
ages proximately  resulting  from  the  loss 
of  Its  lighter,  which  should  have  been  al- 
leged, and, if  denied,  proved,  since  the  con- 
tract fixing  the  damages  at  $3,500  is  void. 
1  therefore  conclude  that  the  Judgment 
should  be  reversed,  and  the  cause  remand- 


ed for  a  new  trial,  with  leave  to  the  par- 
ties to  amend  their  pleadings,  if  so  advised. 

We  concur:   TEMPLE, C;  HAYNES.C. 

PER  CURIAM.  For  tbe  reasons  given 
iu  tbe  foregoing  opinion  the  Judgment  is 
reversed,  und  tbe  cause  remanded  for  a 
new  trial,  with  leave  to  tbe  parties  to 
amend  their  pleadings,  if  so  advised. 


(98  Cal.  19) 

DAVES  et  aL  v.  SOUTHERN  PAC.  CO.  et 

al.  (No.  14,653.) 
(Supreme  Court  of  California.   March  27, 1893.) 

Ihjuby  to  Employe— Negligence  op  Fellow 
Servant — Liabilitt  or  Latter. 

1.  Where .  the  section  crew  of  a  railroad 
company  side  track  a  hand  car  with  which  they 
are  working  to  clear  the  main  track  for  an  ap- 

C aching  train,  and  the  section  foreman,  who 
unlocked  the  switch,  negligently  fails  to 
close  it,  and  the  train  enters  on  the  side  track, 
and  kills  a  section  hand,  the  section  foreman 
is  personally  liable  in  damages  for  his  death. 

2.  The  railroad  company  is  not  liable, 
though  the  section  foreman  had  power  to  em- 
ploy and  discharge  the  men  working  under  him, 
since  the  negligence  of  the  foreman  in  leaving 
the  switch  open  was,  notwithstanding  his  su- 
perior rank,  the  negligence  of  a  fellow  servant, 
within  the  meaning  of  Civil  Code,  5  1970,  pro- 
viding that  an  employer  is  not  liable  to  his  em- 
ploye for  losses  suffered  in  consequence  of  the 
negligence  of  another  person  employed  by  the 
same  employer  in  the  same  general  business, 
unless  he  has  neglected  to  use  ordinary  care  in 
the  selection  of  the  culpable  employe. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKlnley, 
Judjre. 

Action  by  Mrs.  Daves  and  her  daughter 
against  the  Southern  Pacific  Company 
and  one  Bresnahan  for  causing  the  death 
of  James  Daves,  husband  and  father  of 
plaintiffs.  There  was  Judgment  against 
both  defendants,  and  they  appeal.  Re- 
versed us  to  the  railway  company,  and 
affirmed  as  to  Bresnahan. 

John  D.  Bicknell,  for  appellants.  P.  C. 
Tonnerand  Hutton  &  Swan  wick,  for  re- 
spondents. 

FITZGERALD,  J.  This  action  is  brought 
by  the  widow  and  minor  daughter  of 
James  Daves,  deceased,  to  recover  dam- 
ages for  loss  suffered  by  his  death 
through  the  alleged  negligence  of  the  de- 
fendants. The  case  was  tried  by  a  jory, 
and  a  general  verdict  rendered  against 
the  defendants,  the  Southern  Pacific  Com- 
pany and  Bresnahan,  for  $9,000.  It  was 
also  specially  found  by  tbe  jury  that  the 
defendaut  Bresnahan  did  not  close  the 
switch  after  be  opened  It  to  let  tbe  band 
car  upon  tbe  side  track.  This  appeal  is 
taken  by  both  defendants  from  the  judg- 
ment and  the  order  denying  their  motion 
for  a  new  trial. 

It  appears  that  the  corporate  defendant 
owns  and  operates  a  line  of  railroad  be- 
tween tbe  cities  of  Los  Angeles  and  Col- 
ton,  In  this  state.  That  tbe  defendant 
Bresnahan  was  its  section  foreman,  and, 
as  such,  had  charge  of  a  portion  of  its 
track,  with  power  to  employ  and  dls- 
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charge  the  men  employed  to  work  under 
him.  That  James  Daves,  the  deceased, 
was  a  section  hand  employed  by  Breana- 
hnn  to  work  under  him,  and  was  engaged 
in  the  performance  of  hia  duty  as  such  at 
the  time  of  the  accident  which  cansed  his 
death.  That  on  the  morning  of  the  acci- 
dent, and  shortly  before  it  occurred,  Bres- 
nahan,  with  eight  of  the  section  men,  one 
of  whom  was  Daves,  placed  a  hand  car 
on  the  main  track  for  the  purpose  of  go- 
ing to  a  point  on  the  section  to  make  re- 
pairs. The  hand  car  was  then  run  by  them 
some  300  teet  to  a  switch,  which  was  un- 
locked and  thrown  open  by  Bresnahan, 
and  the  hand  car  passed  on  to  the  side 
track  to  clear  the  main  track  for  the  west- 
bound passenger  truiu,  then  nearly  due, 
and  in  sight.  That  immediately  thereaft- 
er Oaves  was  engaged  in  doing  something 
about  the  hand  car,  and  was  under  the 
weat  end  of  it,  when  the  train  came  up, 
and.  the  switch  being  open,  the  train  ran 
'onto  the  aide  track,  colliding  with  the 
baud  car  and  killing  Daves.  Whether  the 
switch  was  closed  after  it  was  opened  by 
Bresnahan  was  a  coutroverted  point  at 
the  trial,  and  was  submitted  specially  to 
the  jury.  The  jury  found  that  he  did  not 
close  the  switch,  and,  as  there  U  evidence 
to  support  the  verdict,  it  follows  that  the 
accident  was  caused  by  the  negligence  of 
Bresnahan,  and  the  verdict  against  him 
cannot  be  disturbed. 

Aa  to  whether  the  verdict  will  be  permit- 
ted to  stand  as  to  the  defendant  corpora- 
tion depends  upon  whether  Bresnahan 
and  Daves  were  fellow  servants  within  the 
meaning  of  section  1970  of  the  Civil  Code, 
which  reads  aa  follows:  "An  employer  is 
not  bound  to  indemnify  his  employe  for 
losses  suffered  by  the  latter  inconsequence 
of  the  ordinary  risks  of  the  business  in 
which  he  la  employed,  nor  In  consequence 
of  the  negligence  of  another  person  em- 
ployed by  the  same  employer  in  the  same 
general  business,  unless  he  has  neglected 
to  use  ordinary  care  in  the  selection  of  the 
culpable  employe."  This  ■  section  was 
construed  by  this  court  in  Collier  v.  Stein- 
hart,  51  Cal.  116,  and  in  McLean  v.  Miuing 
Co.,  Id.  255.  In  the  latter  case  it  appears 
that  the  defendant  was  engaged  in  blast- 
ing rock  in  its  mine.  Plaintiff  was  In  its 
employ  as  a  workman,  and  one  Kegan 
was  its  "foreman  of  all  work,"  with  au- 
thority to  employ  and  discharge  the  men 
working  under  him.  Plaintiff  was  in- 
jured while  at  work  by  being  struck  with 
a  rock  thrown  from  a  blast,  through  Re- 
gan's negligence  in  failing  to  notify  him 
that  the  blast  was  to  be  tired.  The  court, 
in  the  application  of  this  section  to  these 
facts,  say:  "The  injury  to  the  plaintiff 
waa  caused  by  the  negligenco  of  Kegan, 
the  foreman  of  defendant,  who  was  a  fel- 
low servant  with  the  plaintiff,— 'another 
person  employed  by  the  same  employer  in 
the  same  general  business,'— that  is,  the 
business  of  working  the  mine  of  the  de- 
fendant, Kegan  being  in  the  blasting,  and 
the  plaintiff  in  the  hydraulic,  department 
of  the 'general  business.'  The  section  of 
the  Civil  Code  already  cited  declares  that 
to  such  a  case  the  rule  of  respondeat  su- 
perior shall  not  apply,  unless  there  haa 
been  want  of  ordinary  care  upon  the  part 


of  the  defendant  in  the  selection  of  the 
culpable  employe.  But  the  fact  was,  as 
found  by  the  court  below,  that  there  had 
been  no  such  want  of  ordinary  care  on  the 
part  of  the  defendant;  Kegan,  the 'fore- 
man' being  found  to  be  'skillful,  compe- 
tent,' and  a  proper  person  to  perform  the 
duties  with  which  he  was  charged.  'The 
law  of  this  state  respecting  this  subject,'  aa 
set  forth  in  the  Code  referred  to,  recognizes 
no  distinction  growing  out  of  the  grades 
of  employment  of  the  respective  employes; 
nor  does  it  give  any  effect  to  the  circum- 
stance that  the  fellow  servant  through 
whose  negligence  the  injury  came  was  the 
superior  of  the  plaintiff  in  the  general 
service  in  which  they  were  In  common  en- 
gaged; and  the  alleged  distinction  in  this 
respect  Insisted  upon  by  the  appellant's 
counsel,  founded,  as  he  claims,  on  the  gen- 
eral principles  of  law  and  the  adjudged 
cases,  requires  no  examination  at  our 
bands.   Collier  v.  Steinhart,  supra. 

In  Congrave  v.  Bailroad  Co.,  88  Cal. 
860,  26  Pac.  Rep.  175,  it  was  said  by  Jus- 
tice McFarland  thai  section  1970 "not  only 
restates  the  rule  first  established  by  judi- 
cial decision  as  to  injury  received  through 
the  negligence  of  a  fellow  servant,  but  it 
clears  away  to  a  great  extent  the  diffi- 
culties which  may  have  existed  as  to  the 
meaning  of  'fellow  servants.'  It  declares 
them  to  be  those  employed 'in  the  same 
general  business.'"  And  in  citing  with 
approval  McLean  v.  Miuing  Co.,  supra,  he 
nses  the  following  language:  "It  Is  clear 
that  In  deciding  this  case  the  court  deter- 
mined that  the  Code  swept  away  the  dis- 
tinctions which  appear  in  some  of  the  'ad- 
judged cases '  on  the  subject  of  fellow  serv- 
ants. Collier  v.  Steinhart,  51  Cal.  116,  re- 
ferred to  in  the  opinion,  is  still  stronger 
te  the  point  decided.  Both  of  these  cases 
were  approved  in  McDonald  v.  Hazeltine, 
53  Cal.  35,  which  was  also  a  case  where  un 
employe  was  injured  through  the  careless- 
ness of  a  foreman.  These  cases  were  again 
followed  and  approved  in  Stephens  v.  Doe, 
73  Cal.  26, 14  Pac.  Rep.  378,  where  it  was 
held  that '  the  foreman  of  a  mine  and  a 
miner  employed  to  work  under  hia  direc- 
tions are  fellow  servants ;  and  the  owner 
of  the  mine  is  not  liable  forinjnries  caused 
to  the  latter  through  the  negligence  of  the 
foreman,  unless  he  failed  to  use  ordinary 
care  in  the  selection  of  the  foreman.'  The 
same  doctrine  was  announced  in  Brown 
y.  Bailroad  Co.,  72  Cal.  523, 14  Pac.  Rep. 
138,  and  Fagundes  v.  Railroad  Co.,  79  Cal. 
97,  21  Pac.  Rep.  437." 

In  the  Fagundes  Caae,  Just  cited,  plain- 
tiff's intestate  was  a  laborer  employed  by 
the  defendant  to  work  on  its  track.  The 
offending  servants  were,  respectively,  the 
conductor  of  a  train  and  a  track  walker, 
whose  duty  it  was  "to  see  that  the  track 
was  clear  of  obstructions,  and  to  signal 
when  they  existed. "  The  deceased  lost  his 
life  through  the  track  walker's  negligent 
interference  with  a  switch  and  the  con- 
ductor's negligence  "in  not  being  suffi- 
ciently on  the  alert  to  prevent"  such  in- 
terference. In  that  case  the  court  held 
that,  as  "there  is  nothing  in  the  evidence 
tending  to  show  any  negligence  on  the 
part  of  the  defendant  In  the  selection  of 
the  employes  whose  carelessness  caused 
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the  casualty,"  it  could  not  be  held  re- 
sponsible. 

The  principle  declared  In  the  section  of 
the  Code  referred  to,  and  upon  which  the 
decisions  In  the  foregoing  cases  rested,  wan 
settled  by  the  highest  judicial  authority  in 
this  country  long  before  the  adoption  of 
the  Code,  but  the  remarkable  contrariety 
of  judicial  decisions  upon  the  subject  in 
other  states  has  arisen  out  of  the  great 
difficulty  met  with  lu  the  application  of  it 
to  the  facts  of  the  particular  case  to  be 
decided.  But  In  the  consideration  and  ap- 
plication of  this  principle  to  the  case  be- 
fore us  we  do  not  propose  to  enter  into  a 
discussion  of  the  relation  which  the  sec- 
tion foreman  of  a  railroad  corporation 
sustains  towards  bis  employer  with  re- 
spect to  the  duties  pertaining  to  his  em- 
ployment, except  in  so  far  as  the  subject 
of  such  relation  is  necessary  to  be  consid- 
ered in  connection  with  the  character  of 
the  particular  act  Itself  by  which  the  acci- 
dent was  caused,  for  the  purpose  of  deter- 
mining whether  such  act  was  a  personal 
duty  which  the  defendant  corporation 
owed  to  the  deceased  as  its  employe,  or 
whether  the  loss  caused  by  the  act  com- 
plained of  was  "in  consequence  of  the  neg- 
ligence of  another  person  employed  by  the 
same  employer  in  the  same  general  busi- 
ness." This  must  be  determined,  not  from 
the  grade  or  rank  of  the  section  foreman, 
but  from  the  character  of  the  act  per- 
formed by  him.  If  the  act  was  one  which 
it  was  the  duty  of  the  employer  to  per- 
form towards  its  servants,  and  one  of 
them  negligently  performed  it  to  the  iujury 
of  another  servant  In  the  same  common 
employment,  then  the  offending  servant, 
in  the  performance  of  such  duty,  acted  as 
the  representative  or  agent  of  his  employ- 
er, for  which  the  employer  is  responsible; 
if  it  was  not,  then  they  were  fellow  serv- 
ants, and  theoffendlng  servant  is  alone  re- 
sponsible. 

The  duties  which  a  railroad  corporation 
owes  to  its  servants,  and  which  it  Is  re- 
quired to  perform,  are  to  furnish  suitable 
machinery  and  appliances  by  which  the 
service  is  to  be  performed,  and  to  keep 
them  in  repair  and  order;  to  exercise  or- 
dinary care  in  the  selection  and  retention 
of  sufficient  and  competent  servants  to 
properly  conduct  thebusiness  in  which  the 
servant  is  employed,  and  to  make  such 
provisions  for  the  safety  of  employes  as 
will  reasonably  protect  them  against  the 
dangers  incident  to  their  employment. 
The  performance  of  then*  duties  cannot  be 
shifted  by  it  to  a  servant,  so  as  to  avoid 
responsibility  for  injury  caused  to  another 
servant  by  its  omission;  nor  is  their  negli- 
gent performance  one  of  the  ordinary 
risks  of  the  service  impliedly  assumed  by 
the  employe  by  his  contract  of  employ- 
ment. Was,  then,  the  act  or  omission 
which  caused  the  injury  a  personal  duty 
which  the  defendant  corporation  owed  to 
the  deceased  while  he  was  engaged  in  the 

Jerformance  of  his  duties  as  its  employe? 
f  it  was,  and  the  deceased  was  not  at 
fault,  then  the  corporate  defendant  is  lia- 
ble; otherwise  not.  It  appears  that  Bres- 
nahan,  through  whose  negligence  it  is 
clear  that  Daves  was  killed,  was  the  sec- 
tion foreman  of  the  defendant  corpora- 


tion, and,  as  such,  had  charge  of  about 
eight  miles  of  its  track,  including  that 
portion  of  it  where  the  accident  occurred. 
It  was  his  duty  to  keep  the  track  and 
switches  in  repair  and  order,  and  free 
from  obstructions,  so  as  to  practically 
insure  the  safety  of  trains  passing  over  it. 
He  bad  undisputed  control  of  the  section 
men  employed  to  work  under  bim,  and 
was  vested  with  authority  to  employ  and 
discharge  them.  As  to  whether  be  was 
the  representative  of  the  employer,  with 
respect  to  the  performance  of  these  dntles, 
we  are  not  called  upon,  in  view  of  the 
facts,  to  decide,  for  the  reason  that  the 
act  which  caused  the  injury  out  of  which 
this  action  arises,  is  clearly  not  embraced 
within  them.  It  is  not  claimed  that  the 
corporation  did  not  exercise  ordinary  care 
in  the  selection  of  Bresnaban  as  foreman, 
or  that  the  switch  which  be  negligently 
left  open,  and  by  which  the  loss  was 
suffered,  was  unsuitable  or  defective.  But 
it  is  insisted  that  the  corporate  defendant  * 
violated  a  duty  which  it  owed  to  Daves 
by  not  providing  him  with  a  reasonably 
safe  place  to  perform  his  work ;  that  the 
place  was  not  safe  because  u  a  train  was 
coming  when  the  switch  was  open,"  in 
consequence  of  which  be  lost  his  life.  The 
place,  as  we  have  seen,  where  the  acci- 
dent occurred,  was  the  side  track  on  which 
the  hand  car  bad  been  run  from  the  main 
track  to  avoid  the  passenger  train,  then 
almost  due,  and  in  sight.  The  place  was, 
of  itself.  In  the  first  instance,  a  reasonably 
safe  one,  and  was  resorted  to,  under  the 
circumstances,  for  that  very  reason.  The 
track  and  s  witches  on  Bresnahan's section, 
in  so  far  as  anything  appears  to  the  con- 
trary, were  in  good  condition,  and  eo  was 
the  hand  car,  with  the  exception  of  some 
disarrangement  in  the  brake,  which,  how- 
ever, had  nothing  to  do  with  the  Injury. 
The  servants  were  sufficient  In  number, 
and  competent  for-the  purposes  of  the  em- 
ployment. It  is  plain,  therefore,  that  the 
death  of  Daves  was  not  caused  by  the 
violation  of  any  duty  which  the  master 
owed  to  him,  but  by  the  negligent  act  of 
Bresnahan,  who,  with  respect  to  the  per- 
formance of  that  particular  act,  was  the 
fellow  servant  of  Daves.  If  a  brakeman 
or  trainman,  who  it  appears  were  intrust- 
ed with  keys  to  the  switch,  or  one  of  the 
section  men,  had  been  guilty  of  the  negli- 
gent act  complained  of,  we  do  not  think 
that  it  would  be  seriously  contended  here 
that  such  act  was  the  act  of  the  master: 
and  such  would  undoubtedly  be  the  case  if 
a  switchman  had  been  regularly  employed 
to  attend  that  switch,  and  he  negligently 
performed  the  act  referred  to,  instead  of 
Bresnahan,  for  a  switchman  in  using  and 
operating  a  switch  is  no  more  the  agent 
of  the  master  than  is  an  engineer  who  is 
engaged  in  running  a  locomotive.  It  Is 
the  duty  of  the  master  to  provide  a  suita- 
ble switch  and  competent  servants  for  its 
operation.  When  he  has  done  this  bis 
duty  ie  at  an  end,  and  his  liability  ceases. 
The  keeping  of  it  In  position  and  its  use 
and  operation  is  a  dnty  belonging  to  the 
servant,  the  negligent  performance  of 
which,  to  the  injury  of  another  servant 
employed  in  the  same  general  business,  is 
a  risk  which  the  injured  servant  assumed 
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when  be  took  tbe  employment,  and  for 
which  the  master  is  not  liable.  It  is  not 
denied  that  Bresnaban  was  a  competent 
and  experienced  foreman,  so  that  there 
was  no  neglect  of  duty  by  the  maHter  with 
respect  to  his  selection.  But  the  negli- 
gent act  complaiued  of  was  performed  by 
him  in  the  course  of  the  work  upon  which 
they  were  all  engaged,  and  by  one  who, 
so  far  as  tbe  particular  act  was  concerned, 
was  clearly  not  tbe  agent  of  the  roaster, 
but  the  fellow  servant  of  Daves.  Tbe 
place  was  therefore  made  dangerous  by 
the  culpable  negligence  of  a  fellow  servant, 
and  this,  notwithstanding  tbe  fact  that 
bis  grade  or  rank  at  the  time  happened  to 
be  superior  to  that  of  Daves.  It  therefore 
follows  that  the  consequences  flowing 
from  a  place  made  uusafe  under  such  cir- 
cumstances are  not  chargeable  to  the 
master.  The  duty  violated  did  not  relate 
to  the  place  of  work,  but  to  tbe  negligent 
use  of  an  appliance  or  instrumentality 
which  was  proper  and  suitable  for  tbe 
purpose  for  which  it  was  furnished  by  tbe 
master,  and  sucn  use  of  it  was  aim  ply  a 
detail  or  the  work  or  management  of  tbe 
business;  therefore  a  duty  of  tbe  servant, 
which  he,  and  not  the  master,  was  bound 
to  perform.  From  these  views  it  is  clear 
that  tbe  negligence  of  Bresnaban  in  leav- 
ing the  switch  open  in  tbe  manner  and 
witb  the  unfortunateresult  indicated  was, 
notwithstanding  bis  superior  rank,  the 
negligeuce  of  a  fellow  servant,  within  the 
meaning  of  section  1970  of  the  Civil  Code; 
therefore  a  risk  impliedly  assumed  by 
Daves  when  he  took  the  employment,  for 
which  the  corporate  defendant  cannot  he 
held  responsible.  As  this  disposes  of  tbe 
controlling  question  in  tbe  case,  the  oth- 
ers discussed  in  relation  to  tbe  instruc- 
tions are  not  necessary  to  be  considered. 
Let  tbe  judgment  and  order  be  affirmed  as 
to  the  defendant  Bresnaban,  and  reversed 
as  to  the  corporate  defendant,  and  tbe 
cause  remanded  for  a  new  trial. 

We  concur:  BEATTY.C.  J.;  DE  HAVEN, 
J.;  McFARLAND,  J.;  HARRISON,  J.; 
GAROUTTE,  J.;  PATERSON,  J. 


(W  Cal.  637) 

McSHERRY  v.  PENNSYLVANIA  CONSOL- 
IDATED GOLD-MIN.  CO.  et  al.  (No.  15,- 
113.) 

(Supreme  Court  of  California,  March  20, 1893.) 

Changs  or  Venub— Application  —Affidavit  or 
Mkritb— Justification  of  Sdhbties  in  Injunc- 
tion Bond. 

1.  A  motion  for  a  change  of  venue,  on  the 
ground  that  it  was  not  brought  In  the  proper 
county,  will  not  be  denied  on  tbe  ground  that 
an  impartial  trial  could  not  be  bad  in  the  prop- 
er county,  or  that  the  convenience  of  witnesses 
and  tbe  ends  of  Justice  would  be  promoted  by 
the  retention  of  the  action  hi  the  county  where 
it  was  brought,  as  it  would  require  a  prematura 
decision  on  such  questions.  Cook  v.  Pender- 
gast,  61  Cal.  72,  followed. 

2.  All  the  defendants  need  not  join  in  an 
application  for  a  change  of  venue.  Rathgeb  v. 
Tiscornia,  4  Pac.  Rep.  987,  66  Cal.  96,  fol- 
lowed. 

3.  On  an  application  for  a  change  of  venue, 
the  affidavit  of  merits  made  by  one  of  the  de- 
fendants recited  that  he  made  it  for  himself 


and  for  all  the  defendants,  at  their  request, 
and  that  he  and  the  other  defendants  fully  stat- 
ed the  facts  of  the  case  to  their  attorneys,  wbe 
advised  them  that  they  had  a  good  defense  on 
the  merits,  which  all  of  them  believed  to  bs 
true.  The  affidavit  was  used  on  the  hearing  on 
behalf  of  all  of  tbe  defendants.  Held,  that  it 
was  not  subject  to  the  objection  that  it  was 
made  by  one  of  the  defendants  only. 

4.  Tbe  complaint  in  an  action  against  a 
corporation  alleged  that  the  principal  office  was 
in  S.  county,  where  the  action  was  brought. 
The  affidavit  of  merits  made  by  defendant's 
president,  on  an  application  for  a  change  of 
venue  on  the  ground  that  the  action  was 
brought  in  the  wrong  county,  stated  that  de- 
fendant's principal  office  was  in  N.  county. 
Plaintiff,  who  had  been  general  manager,  a  di- 
rector, and  owner  of  a  majority  of  tbe  stock 
of  defendant,  in  his  opposing  affidavit,  did 
not  notice  such  statement  in  the  moving  affi- 
davit. Held,  that  the  averment  of  the  com- 
plaint that  the  principal  office  was  in  S.  county 
would  be  treated  as  sham. 

5.  Code  Civil  Proc.  §  529,  provides  that, 
when  the  sufficiency  of  sureties  in  an  injunction 
bond  are  excepted  to,  the  sureties,  "upon  notice 
to  tbe  defendant  of  not  less  than  two  nor  more 
than  five  days,  must  justify."  Held,  that  notice 
of  justification  must  be  given  not  less  than 
two,  nor  more  than  five,  days  after  filing  and 
service  of  the  notice  of  exception  to  the  suffi- 
ciency of  the  sureties. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Walter  H.  Levy,  Judge. 

Action  by  William  B.  McSherry  against 
tbe  Pennsylvania  Consolidated  Gold-Min- 
ing Company  and  others.  There  was  an 
order  denying  defendants'  motion  for  a 
change  of  the  place  of  trial,  and  an  order 
denying  their  motion  to  dissolvean  injunc- 
tion, and  defendants  appeal.  Reversed. 

Kltts  &  Bowman,  for  appellants.  Jo- 
seph P.  Kelly,  (H.  I.  Ko whisky,  of  coun- 
sel,) for  respondent. 

FITZGERALD,  J.  Tbe  record  in  this 
case  contains  two  appeals:  One  from  an 
order  deuylng  defendants'  motion  for  a 
change  of  place  of  trial,  the  other  from  an 
order  denying  defendants'  motion  to  dis- 
solve an  injunction.  The  action  was  for 
an  accounting,  and  for  the  recovery  of  cer- 
tain shares  of  tbe  capital  stock  of  the  de- 
fendant corporation,  alleged  to  have  been 
Illegally  sold  for  delinquent  ausessments 
to  the  said  corporation,  who  thereafter 
declared  a  stock  dividend,  and  distributed 
80  per  cent,  of  plaintiff's  stock  to  Its  stock- 
holders, the  Individual  defendants  herein, 
who,  it  Is  alleged,  fraudulently  conspired 
together,  and  in  pursuance  of  such  con- 
spiracy did  fraudulently  deprive  plaintiff 
of  bis  stock  so  sold  and  distributed  as 
aforesaid.  Plaintiff  also  obtained  an  or- 
der restraining  and  enjoining  all  of  the  de- 
fendants from  disposing  of  any  of  said 
stock,  and  from  levying  any  further  as- 
sessments upon  the  outstanding  capital 
stock  of  tbe  defendant  corporation,  until 
the  termination  of  this  action.  The  appli- 
cation for  a  change  of  place  of  trial  was 
made  by  each  and  all  of  tbe  defendants  at 
tbe  time  of  filing  their  demurrer,  and  before 
answering,  on  the  ground  "that  the  coun- 
ty deulgnated  in  the  complaint,  viz.  the 
city  and  county  of  San  Francisco,  Is  not 
the  proper  county."  Tho  affidavit  upon 
which  tbe  application  was  based  shows 
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that  at  the  time  of  the  commencement  of  the 
action,  and  afterwards,  the  principal  and 
only  place  of  business  of  the  defendant  cor- 
poration, and  the  placeof  residence  of  each 
of  the  other  defendants,  was  In  Nevada 
county,  except  the  defendant  Rhodes, 
wbose  place  of  residence  was  in  Sacra- 
mento county.  The  application  was  re- 
sisted by  opposing  affidavits  on  the 
grounds  (1)  that  an  Impartial  trial  or  the 
case  could  not  be  had  in  Nevada  county ; 
(2)  that  the  convenience  of  witnesses  and 
the  ends  of  justice  would  be  promoted  by 
the  retention  of  the  case;  (3)  that  the  de- 
fendant Rhodes  did  not  join  in  the  appli- 
cation for  the  reason  that  he  was  never 
served  with  process,  and  never  appeared 
or  authorised  anyone  to  appear  for  or  rep- 
resent him,  In  this  action;  (4)  insufficien- 
cy of  the  affidavit  of  merits;  and  (5)  that 
the  complaint,  which  Is  verified,  shows 
that  the  principal  place  of  business  of  the 
corporate  defendant  Is  In  the  city  and 
county  of  San  Francisco. 

The  first  and  second  grounds  of  objec- 
tion are  disposed  of  by  the  case  of  Cook  v. 
Pendergast,  61  Cal.  72,  in  which  it  was 
held  that,  "independent  of  an  express  pro- 
vision of  the  statute,  the  superior  court 
ought  not  to  be  called  on,  before  Issues  of 
fact  have  been  Joined,  to  decide  that  the 
convenience  of  witnesses  will  be  promoted 
by  a  change  of  the  place  of  trial,  or  that  a 
case  cannot  be  fairly  and  Impartially  tried 
In  the  county  in  which  It  is  pending.  The 
Code  of  Civil  Procedure  does  not  require 
a  decision  which,  in  the  nature  of  things, 
must  ordinarily  be  premature.  •  *  • 
If  the  motion  to  change  the  place  of  trial 
is  brought  to  a  bearing  before  he  has  an- 
swered, the  plaintiff  cannot  by  cross  mo- 
tion demand  the  retention  of  the  action 
In  the  county  where  it  la  pending,  on  the 
ground  of  convenience,"  etc.  See,  also, 
Heald  v.  Hendy,  65  Cal.  321,4  Pac.  Rep. 
27.  With  reference  to  the  objection  that 
Rhodes  was  never  served  with  process, 
and  that  he  never  appeared  or  authorized 
any  one  to  appear  for  him,  It  is  sufficient 
to  say  that  the  record  shows  that  the  de- 
mand for  a  change  of  place  of  trial  was 
signed  by  him,  and  that  the  attorneys 
herein,  whether  authorised  to  do  so  or 
not,  did  appear  for  and  represent  him. 
But,  let  us  concede  that  he  was  never 
served,  and  that  be  never  appeared,  and 
that  the  attorneys  who  appeared  for  him 
did  so  without  authority,  and  that  these 
facts  were  shown  In  the  proper  way, 
which,  of  course,  is  not  the  case.  Still 
the  claim  that,  when  a  demand  for  a 
change  of  venue  Is  made,  all  the  defend- 
ants must  Join  in  the  demand,  cannot  be 
sustained.  This  point  was  expressly  de- 
cided adversely  to  plaintiff's  contention  In 
Ratbgeb  v.  Tiscornla,  66  Cal.  96,  4  Pac. 
Rep.  987.  Nor  is  the  contention  that  the 
affidavit  of  merits  Is  insufficient  because  it 
was  made  by  one  of  the  defendants,  only, 
well  founded.  The  affidavit,  it  is  true, 
was  made  by  WHhelm,  the  president  of  the 
defendant  corporation,  and  one  of  the  in- 
dividual defendants  in  the  action.  But  It 
is  expressly  stated  in  the  affidavit  that  he 
makes  it  for  himself,  and  for  all  and  each 
of  the  defendants,  and  at  their  request, 
and,  further, that  be  and  the  other  defeud- 
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ants  have  fully  and  fairly  stated  the  facts 

of  the  case  to  their  attorneys  herein,  w  bo, 
upon  such  statement,  advised  each  and 
all  of  them  that  tbey  bad  a  good  and  sub- 
stantial defense  upon  the  merits  of  the  ac- 
tion, which  each  and  all  of  them  verily  be- 
lieved to  "be  true.  The  affidavit  was  used 
at  the  bearing  of  the  motion  in  behalf  of 
each  and  all  of  the  defendants,  and  was  in 
all  respects  sufficient.  Rowland  v.  Coyne, 
65  Cal.  1;  Palmer  v.  Barclay,  92  Cal.  199,  28 
Pac.  Rep.  226;  People  v.  Larue,  66  Cal. 
238,  5  Pac.  Bep.  157. 

The  allegation  in  the  complaint  that 
"plaintiff  Is  informed  and  believes  that 
the  defendant  corporation  has  its  princi- 
pal office  in  San  Francisco,"  Is  not  only 
Immaterial,  but  when  viewed  in  connec- 
tion with  plaintiff's  previous  relations 
with  the  corporation,  having  been  general 
manager,  director,  and  owner  of  a  majori- 
ty of  its  capital  stock,  and  the  positive 
and  direct  statement  to  the  contrary 
made  by  the  president  of  the  corporation 
In  the  affidavit  of  merits,  of  whicn  no  no- 
tice was  taken  by  plaintiff  in  bis  opposing 
affidavit,  entitles  it  to  be  treated  as,  we 
think  it  really  is,  a  sham  allegation.  The 
claim,  therefore,  that  there  Is  a  conflict 
on  the  question  as  to  the  place  of  resi- 
dence Is  without  any  foundation  what- 
ever. The  place  of  residence  of  a  corpora- 
tion is  in  the  county  where  its  principal 
place  of  business  is  situated,  (Jenkins  v. 
Stage  Co..  22  Cal.  538;  Conn  v.  Railroad 
Co.,  71  Cal.  488, 12  Pac.  Rep.  498;  Buck  v. 
Eureka  City,  [Cal.]  31  Pac.  Rep.  845;)  and 
that  is  the  proper  county,  within  the 
meaning  of  section  395,  Code  Civil  Proc., 
where  actions  against  it  of  this  character 
munt  be  tried,  subject,  however,  to  the 
other  grounds  of  this  and  the  following 
section,  and  of  the  provisions  of  section 
16,  art.  12  of  the  constitution;  also  to  the 
power  of  the  court  to  change  the  place  of 
trial  as  provided  In  the  Code.  Upon  the 
showing  thus  made  the  defendants  were 
entitled,  as  a  matter  of  right,  to  have  the 
place  of  trial  changed  to  Nevada  county, 
and  the  court  erred  in  denying  their  mo- 
tion to  change  the  place  of  trial  to  that 
county.  The  order  appealed  from  Is  there- 
fore reversed,  and  the  court  below  direct- 
ed to  make  an  order  granting  defendants' 
motion  for  a  change  of  the  place  of  trial  of 
this  action  to  Nevada  county. 

The  motion  to  dissolve  the  injunction 
was  made  on  the  ground  that  plaintiff's 
sureties  failed  to  justify  within  a  reasona- 
ble time,  or  at  all,  after  notice  of  exception 
to  the  sufficiency  of  sureties  was  given. 
It  appears  that  the  Injunction  was  served 
on  February  29,  1892,  and  the  notice  of  ex- 
ception on  the  5tb  day  of  March  follow- 
ing. But  no  notice  of  justification  was 
served  or  filed  up  to  the  20th  day  of  the 
last-named  month,  or  at  all.  The  notice 
of  motion  to  dissolve  was  thereafter  served 
and  filed,  and  on  the  1st  day  of  April  the 
motion  was  beard  and  denied  by  the  court. 
Section  529  or  the  Code  of  Civil  Procedure 
provides,  among  other  things,  that,  when 
the  sufficiency  or  sureties  Is  "excepted 
to,  the  plain  tiff's  sureties,  upon  notice  to 
the  defendant  of  not  less  than  two  nor 
more  than  five  days,  must  justify  before 
a  Judge  or  county  clerk  in  the  same  man- 
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ner  ae  upon  ball  on  arrest,  and,  upon  fan- 
are  to  Justify  at  the  time-  and  place  ap- 
pointed, the  order  granting  an  injunction 
shnll  be  dissolved.  This  section,  In  view 
of  tbo  damages  that  may  result  from  the 
improper  issuance  of  an  injunction,  must 
bo  construed  to  mean  that  notice  of  justi- 
flcatlon  must  be  given  to  the  defendant  of 
not  less  than  two  nor  more  than  five  days 
after  the  filing  and  serving  of  the  notice  of 
exception  to  the  sufflclf  ncy  of  the  sureties ; 
and  the  plaintiff's  sureties  must  Justify 
within  five  days  after  said  notice  of  excep- 
tion Is  given,  or  the  injunction  will  upon 
motion  be  dissolved.  But,  as  it  is  possi- 
ble that  the  respondent  may  have  been 
misled  by  correspondence  had  between 
his  attorney  and  the  attorneys  for  appel- 
lants as  to  the  time  agreed  upon  between 
them  when  the  sureties  should  Justify,  the 
order  will  be  reversed,  with  directions  to 
the  court  below  to  make  an  order  grant* 
tng  the  motion  to  dissolve  the  injunction 
unless  plaintiff's  sureties  shall  justify,  up- 
on .proper  notice  lo  the  defendants,  within 
five  days  after  the  filing  of  the  remittitur 
So  ordered 

We  concur:  McFARLAND,  J.:  DE 
HAVEN,  J. 


(97  Cal.  669) 

VEJAR  et  al.  v.  MOUND  CITY  LAND  & 
WATER  ASS'N  et  al.   (No.  19,100.) 

(Supreme  Court  of  Ot'ifornia.    March  24, 
1893.) 

Description  m  Dsbd  —  Parol  Evidence— Land 

Conveyed. 

1.  In  1837  the  Mexican  government  grant- 
ed P.  and  V.  a  tract  called  the  "San  Jose 
Bancho,"  and  in  1840  regranted  the  same  land 
ana  an  additional  league  to  P.,  V.,  and  A. 
In  1846  partition  was  made,  and,  m  proceed- 
ings thereafter  for  confirmation  of  the  grants, 
separate  patents  were  issued  for  each  tract. 
In  1864  V  conveyed  his  interest  in  the  Rancho 
San  Jose,  the  description  being  the  "rancho 
known  as  'San  Jose,  and  referring  for  fur- 
ther description  to  the  Mexican  government 
grant,  the  confirmation  thereof  by  the  United 
States  land  commission  and  district  court,  and 
the  government  survey.  In  such  grant  the 
parties  were  declared  owners  of  one  league  "in 
augmentation  of  the  place  called  'San  Jose.' " 
In  proceedings  before  the  land  commissioners 
the  entire  tract  was  called  "San  Jose;"  and 
the  deed  of  confirmation  to  V.  declared  that 
the  land  confirmed  is  a  portion  of  the  place  call- 
ed "San  Jose."  The  record  in  the  confirmation 
proceedings  contained  a  map  compiled  from  ex- 
hibits on  file  in  the  office  of  the  United  States 
surveyor  general,  purporting  to  give  the  bound- 
aries of  the  Rancho  San  Jose,  Rancho  Azusa, 
and  addition  to  Rancho  San  Jose  as  fixed  by 
the  United  States  surveyor.  Held,  that  there 
was  such  ambiguity  in  the  description  of  the 
land  conveyed  as  to  warrant  the  admission  of 
extrinsic  evidence  to  show  what  was  intended 
to  be  conveyed  by  the  words  "Rancho  San 
Jose." 

2.  On  an  issue  as  to  whether  Y.  intended 
to  convey  his  interest  in  the  additional  league, 
It  appeared  that  some  years  prior  to  such  con- 
veyance he  had  made  a  lease  to  the  grantees 
in  such  conveyance,  wherein  the  property  Was 
described  as  the  "Rancho  San  Jose,"  being  the 
same  land  conveyed  to  V.,  P.,  and  A.  by  the 
Mexican  government  In  a  mortgage  by  V. 
and  wife  the  property  was  described  as  the 
"Rancho  San  Jose,"  being  the  same  originally 
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granted  to  V.  and  P.,  and  afterwards  regrant- 
ed to  V.,  P.,  and  A.,  with  an  addition  of  one 
league.  There  was  only  one  grant  of  land  to 
V.,  P-  and  A.  by  the  Mexican  government. 
A  nephew  of  P.  testified  that  he  had  known 
the  Rancho  San  Jose  since  the  grant  was  made 
by  the  Mexican  government,  and  that  the  two 
tracts  were  considered  one  ranch.  Other  wit- 
nesses also  testified  that  the  two  tracts  were 
known  as  the  "Rancho  San  Jose."  Held,  that 
V.  intended  to  include  his  interest  in  the  addi- 
tional league  in  such  conveyance. 

S.  P.  devised  to  his  wife  "the  land  of  the 
rancho,"  and  in  the  probate  proceedings  a  de- 
cree was  entered  giving  the  widow  3,335  acres 
in  the  Rancho  San  Jose.  Held  to  show  that 
P.  understood  that  he  had  nn  interest  in  only 
one  rancho,— the  "San  Jose,"— and  that  includ- 
ed whatever  interest  he  had  in  the  additional 
league. 

4.  In  1875  separate  patents  were  Issued  to 
the  Rancho  San  Jose,  and  to  the  additional 
league,  under  the  name  of  the  "San  Jose  ad- 
dition;*' and  in  1877  V.'s  widow  executed  a 
conveyance  of  her  interest  in  the  "Rancho  San 
Jose."  A  nephew  of  P.  testified  that,  after 
the  grant  of  the  original  league,  it  was  always 
considered  one  rancho-  Other  witnesses  testi- 
fied that  they  had  never  heard  the  additional 
league  spoken  of  other  than  San  Jose  addition 
until  1881.  Held,  that  at  the  time  the  widow 
made  such  conveyance  the  two  tracts  were  not 
well  known  by  different  names,  and  that  the 
widow  must  be  deemed  to  have  included  in  the 
tract  conveyed  the  additional  league. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
Dyke,  Judge. 

Partition  by  Ramon  Vejar  and  others 
against  the  Mound  City  Land  &  Wator 
Association  and  others.-  There  was  judg- 
ment for  defendants, and  plaintiffs  appeal. 
Affirmed. 

A.  J.  King,  R.  Dnnnlgan,  Shirley  C. 
Ward,  and  Anderson,  Fitzgerald  &  Ander- 
son, for  appellants.  Chapman  &  Hendrlck 
and  Walter  J.  Hughes,  for  respondents. 

PATERSON,  J.   The  plaintiffs  brought 
this  action  to  partition  a  tract  of  land 
now  known  as  the  "Rancho  San  Jose  Ad- 
dition," a  Mexican  grant,  containing  one 
league  of  land.   The  defendant  San  Jose 
Ranch  Company  has  succeeded  to  all  the 
rights  of  the- Mound  City  Land  &  Water 
Association, and  the  only  contest  herein  Is 
between  it  and  those  claiming  under  Rl- 
enrdo  Vejar  and  Ygnaclo  Palomares.  On 
April  15, 1837,  Alvarado,  governor  ad  In- 
terim of  California,  granted  to  Palomares 
and  Vejar  a  tract  of  land  known  by  the 
name  of  "San  Jose,"  and  juridical  posses- 
sion thereof  was  given  to  them  August  8, 
1837.   The  same  tract  was  on  Murcb  14, 
1840,  regranted  to  them  and  one  Luis  Are- 
nas, together  with   a  square  league  of 
land  In  addition  to  the  former  grant.  This 
second  grant  was  made  in  accordance  with 
an  arrangement  entered  into  by  the  three 
grantees,  upon  suggestion  of  the  govern- 
or, who  had  promised  Palomares  and 
Vejar  that,  If  they  would  admit  Arenas 
into  partnership  with  them,  he  would  give 
the  three  an  additional  lengue  adjoining 
the  San  Jose.   In  his  petition  to  the  pre- 
fect, setting  forth  the  understanding  above, 
stated,  and  praying  for  the  additional 
league  promised  by  the  governor,  Arenas 
spoke  of  the  land  as  "the  part  called  •Azu- 
sa,'in  the  direction  of  the  Mission  San 
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Gabriel."  The  prefect  consulted  Palo- 
mares and  Vejar,  and  they  replied  that 
they  bad  agreed  to  admit  Arenas  as  a 
partner  in  the  Rancho  of  San  Jose,  in  con- 
sequence of  the  recommendation  of  the 
governor,  by  a  letter  sent  to  them,  "offer- 
ing for  their  so  doing  to  grant  a  league  or 
more  of  land  in  addition  out  of  the  place, 
towards  the  direction  called  'Azusa,'  in 
the  direction  of  the  Mission  of  San  Gabriel, 
that  being  the  part  roost  proper  for  said 
extension. "  Juridical  possession  of  the 
land  was  given  to  the  three  grantees  on 
May  7,  i840.  In  1846  a  temporary  parti- 
tion of  tlielandscovered  by  the  twogrants 
was  bad  between  the  three  parties  above 
named.  After  due  proceedings  bad  before 
the  board  of  land  commissioners  and  the 
United  States  district  court,  for  the  con- 
firmation of  the  grants,  separate  patents 
were  issued  for  each  tract  of  land.  By 
deed  dated  April  30,  1864,  Ricardo  Vejar 
conveyed  ull  his  interest  in  the  Rancho 
San  Jose  to  H.  Tischler  and  T.Schleslnger. 
The  descriptive  language  of  this  deed  is  as 
follows:  "All  that  certain  rancho,  tract, 
and  parcel  of  land  situate,  lying,  and  be- 
ing in  the  county  of  Los  Angeles,  state 
aforesaid,  known,  called,  and  described 
as  the  '  Rancho  of  San  Jose/  for  a  more 
particular  and  accurate  description  refer- 
ence being  bad  to  the  grant  of  the  same 
by  the  Mexican  government,  the  confirma- 
tion thereof  by  the  United  States  land 
commission,  and  the  district  court  of  the 
United  States  for  the  southern  district  of 
California,  and  the  survey  of  the  same  by 
the  government  of  the  United  States,  con- 
taining two  leagues,  be  the  same  more  or 
less. "  1 1  Is  claimed  by  the  responden  t  here- 
in,—the  San  Jose  Ranch  Company,— that 
this  deed  conveyed  all  of  Ricardo  Vejar's 
interest  both  in  the  San  Jose  ranch  and  in 
the  one  league  additional  thereto  now 
known  as  the  "  San  Jose  addition. "  Plain- 
tiffs and  other  appellants  claim,  however, 
that  the  deed  passed  only  Vejar's  Interest 
in  the  original  errant  of  the  Rancho  San 
Jose,  and  that  the  description  named  in 
the  deed  as  the  "Rancho  of  San  Jose," 
when  read  in  the  light  of  the  language  of 
the  documents  referred  to  in  the  deed  for 
"a  more  particular  and  accurate  descrip- 
tion," viz.  the  grant,  the  confirmation, 
and  the  survey,  is  certain  and  unambig- 
uous, and  that  the  court  below  erred  in 
not  limiting  the  introduction  of  evidence 
in  explanation  of  the  description  to  the 
documents  referred  to  in  the  deed;  that 
the  court  should  nochave  allowed  extra- 
neous evidence  to  be  introduced  to  show 
what  was  intended  to  he  conveyed  by  the 
use  of  the  words  "Rancho  San  Jose."  It 
must  be  conceded  that,  if  the  ambiguity 
of  the  description  found  in  the  deed  is  re- 
moved by  the  language  of  the  documents 
referred  to  therein,  the  contention  of  the 
appellants  is  sound, for  the  grant, the  con- 
firmation, and  the  survey  are  as  much  a 
part  of  the  deed  as  if  they  had  been  fully 
set  forth  therein.  It  becomes  necessary, 
therefore,  for  us  to  look  at  these  docu- 
ments. 

In  their  original  petition  to  the  govern- 
or, Palomares  and  Vejar  asked  him  to 
grant  the  place  known  by  the  name  of 
rSan  Jose/  distant  some  six  leagues  from 


the  Ex-Mission  of  San  Gabriel.  The  com- 
mittee on  vacant  land  reported  favorably, 
and  on  April  15, 1837,  they  were  declared 
to  be  the  owners  "of  the  place  called  ' San 
Jose/"  and  juridical  possession  of  the 
"place  or  rancho  called 'San  Jose'"  was 
given  August  14, 1837.  The  three  grantees 
were  declared  to  be  "the  owners  In  prop- 
erty of  the  said  place  called  'San  Jose/ 
with  the  addition  of  one  league."  Again, 
the  governor,  in  directing  the  Issuance  of 
title  to  the  property,  stated:  "Ygnacio 
Palomares,  Ricardo  Vejar,  and  Louis  Are- 
nas are  declared  owners  in  property  of 
one  league  (de  ganado  major)  as  an  aug- 
mentation to  the  place  called  '  San  Jose/ 
which  was  adjudicated  to  the  two  first 
named.  Let  the  title  in  property  of  the 
said  place  with  the  augmentation  referred 
to  be  again  issued  in  favor  of  the  three  in- 
dividuals mentioned."  The  decree  of  con- 
firmation to  Vejarstates  thaf'theland  or 
which  confirmation  is  hereby  made  is  a 
portion  of  the  place  called  'San  Jose/ 
*  *  *  and  is  bounded  and  described  as 
follows,  according  to  the  map  or  diagram 
of  the  same  annexed  to  the  testimonial, 
showing  a  partition  of  the  place  called 
'Sun  Jose' between  Ygnacio  Pulomares, 
Henry  Dalton,  and  Ricardo  Vejar and 
In  his  certificate  the  secretary  of  the  board 
certified  that  the  transcript  of  The  record 
contained  a  copy  of  the  evidence  on  file  in 
case  No.  338,  wherein  Vejar  is  a  claimant 
against  the  Cnited  States  for  "  the  place 
known  as 'San  Jose/"  In  their  opinion 
in  Dalton  vs.  The  United  States  the  board 
of  land  commissioners  state  that  the  claim- 
ant has  presented  two  grants:  First,  one 
in  which  the  property  granted  is  desig- 
nated by  the  name  of  "San  Jose: "  second, 
a  grant  made  to  Palomares,  Vejar,  and 
Arenas,  dated  March  14, 1840,  which  grant 
covers  the  land  conceded  by  the  first 
grant,  "together  with  one  square  league 
more  of  land  in  addition  to  the  former 
grant."  In  some  of  the  proceedings  the 
additional  league  granted  to  the  three 
grantees  named  is  called  "Azusa."  There 
is  in  the  record  a  map  compiled  by  Thomp- 
son in  1877,  from  maps  and  exhibits  on  file 
in  the  office  of  the  United  States  surveyor 
general,  which  purports  to  give  the  bound- 
aries of  the  Rancho  San  Jose.  Rancho  Azu- 
sa, and  addition  to  Rancho  San  Jose,  as 
fixed  by  United  States  deputy  surveyors. 
In  the  proceedings  for  the  confirmation 
before  the  board  of  land  commissioners  the 
entire  tract  is  uniformly  referred  to  as  the 
"Rancho  San  Jose."  The  only  evidence 
we  have  of  the  district  court  decree  is  in 
the  recitals  of  the  patent,  a  copy  of  which 
is  set  forth  in  the  transcript.  These  recit- 
als refer  to  the  petitions  for  confirmation, 
the  basis  thereof,  the  action  of  the  land 
commissioners,  with  a  description  of  the 
land,  the  appeal  to  the  district  court,  and 
the  decree  of  the  latter  that  the  decision 
of  the  board  be  affirmed,  the  further  ad- 
judication by  said  court  that  the  petitioner 
was  entitled  to  an  equal,  undivided  third 
part  of  the  lands  granted  by  the  governor 
on  April  15,  1837,  and  regranted  in  March, 
1840;  and  the  patent  closes  with  a  grant  to 
the  three  owners  and  their  heirs  of  the 
tract  of  land  known  by  the  name  of  "ad- 
dition to  San  Jose;"  but  this  patent  was 
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issued  on  the  4tb  day  of  December,  1875, 
and  we  have  been  unable  to  find  each  a 
designation  of  the  place  anywhere  In  the 

Sroceedlngs  from  the  Inception  of  the  title 
own  to  the  issuance  of  the  patent. 
Now,  what  is  meant  by  the  terms" addi- 
tion to  Bancbo  San  Jose,"  and  "augmen- 
tation to  the  place  called  'Sun  Jose?'" 
The  terra  "augmentation"  Is  defined  to. 
mean  "the  act  of  increasing  or  making 
larger  by  addition, expansion, or  dilation; 
the  act  of  adding  to  or  enlarging;  the 
state  or  condition  of  being  made  larger." 
Cent.  Diet.  A  thing  Increased  Is  the  same 
thing  made  larger,  and,  In  speaking  of  the 
territory  which  augmented  the  San  Jose 
rancho,  no  simpler  language  could  have 
been  used  than  "addition  to  the  Rancho 
San  Jose,"  and  thus  it  Is  designated  by 
the  United  States  surveyorsin  their  maps. 
Appellants  contend  it  Is  shown  that  the 
"league  in  augmentation"  did  not  become 
a  portion  of  the  Rancho  San  Jose  as  un- 
derstood by  the  Mexican  government,  be- 
cause after  the  "league  in  augmentation  " 
of  the  grant  of  the  Rancho  San  Jose  had 
been  made  to  the  three  grantees,  and  juridi- 
cal possession  given  to  them  of  It  under 
the  name  of  "  Atusa,"  a  grant  was  made 
to  Arenas  personally  of  another  league, 
which  used  the  language  In  "augmenta- 
tion of  the  place  called  'Asusa,'"  which 
latter  place  was  owned  by  the  three;  that 
no  one  would  for  a  moment  suppose  the 
personal  grant  to  Arenas  wan  the  same 
grant  that  was  made  to  the  three,  or  a 
portion  of  thesame,  simply  because  spoken 
of  as  being  "in  augmentation"  of  It.  But 
here  appellants'  counsel  goes  beyond  the 
bounds  of  legitimate  argument  upon  the 
question  under  consideration,  which  Is 
confined  to  a  discussion  of  the  effect  of  the 
three  documents  above  referred  to  in  con- 
struing the  meaning  of  the  term  "Rancho 
of  San  Jove,"  as  used  in  the  deed.  If  the 
subsequent  grant  to  Arenas  can  be  used 
in  determining  the  question  as  to  what 
Vejar  intended  to  convey,  it  must,  be  con- 
ceded that  the  rating  of  the  court  in  receiv- 
ing other  evidence  dehors  the  deed  was 
correct.  It  was  proper  for  the  court  to 
consider  this  point  now  made  by  appel- 
lants in  determining  upon  all  the  evidence 
—the  deed,  the  three  documents  referred 
to,  and  the  evidence  received  dehors  the 
record— what  Vejar  Intended  to  convey 
by  his  deed  of  the  Rancho  San  Jose,  and 
we  presume  it  was  considered  in  that  con- 
nection. 

Appellants  also  claim  that  a  conclusive 
reason  why  the  two  tracts  "  were  not  and 
cannot  be  treated  as  all  a  part  of  one 
grant  is  that  the  original  grant  of  1837  of 
the  place  called '  San  J  ose '  was  a  complete 
and  perfect  grant  under  the  Mexican  law, 
and  thereby  the  entire  title  of  the  govern- 
ment in  such  land  had  become  extin- 
guished, and  therefore  as  to  such  tract  of 
laud  no  title  whatever  passed  by  the  re- 
grant  of  1x40,  in  connection  with  the 
grant  of  the  additional  league."  It  is 
doubtless  true,  as  a  matter  of  law,  that 
the  original  grant  to  Paloma  res  and  Vejar, 
the  confirmation  by  the  departmental  as- 
sembly, and  the  juridical  possession  which 
was  given  prior  to  the  making  of  the 
grant  of  1840,  made,  the  grant  a  perfect 
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one,  and  no  additional  title  was  acquired 

by  Palomares  and  Vejar  to  the  land  there- 
in included ;  but  the  question  is  not  to  the 
legal  effect  of  the  original  grant,  but  as 
to  what  lands  Vejar  intended  to  include 
within  the  language  used  in  bis  deed  of 
April  80,  1864,  vis.:  "Known,  called,  and 
described  as  the 'Rancho  San  Jose.'"  A 
rancho  made  up  of  several  grants  may  ac- 
quire a  name,  and  pass  by  a  deed  under 
the  same. 

We  do  not  think  that  a  reference  to  the 
documents  referred  to  in  the  deed  removes 
the  ambiguity  of  the  description  of  the 
contract.  The  court  did  not  err,  there- 
fore, in  admitting  extrinsic  evidence,  and 
we  pans  to  a  consideration  of  the  question 
whether  such  evidence  supports  the  finding 
of  the  court. 

The  names  "place  called  'San  Jose,"* 
"Rancho  San  Jose,"  "place  called  'Asu- 
sa,'" and  "Rancho  Atusa,"  are  used  very 
indefinitely  in  the  proceedings.  The  board 
of  land  commissioners,  in  Dalton  vs.  The 
United  States,  referring  to  the  two  grants, 
say  that  neither  of  them  designates  "the 
land  granted  by  the  name  of  'Asusa,'  and 
that  name  seems  to  have  been  applied  to 
the  place  occupied  first  by  Arenas,  and 
then  by  Dalton,  bis  grantee,  and  to  have 
comprised  both  tbe  portion  of  San  Jose 
and  the  additional  league  of  laud  which 
was  covered  by  the  grant  made  to  said 
Arenas  alone.  The  defendants  read  in 
evidence  a  lease  made  by  Vejar  to  Tischler 
and  Schlesinger, dated  April  19,1861,  (three 
years  prior  to  the  execution  of  the  convey- 
ance to  tbem,)  in  wbicb  he  described  the 
property  as  tbe  "Rancho  San  Jof>e,  being 
the  same  that  was  granted  to  the  party 
of  the  first  part,  Tgnnclo  Palomares,  and 
to  Luis  Arenas,  by  Governor  Alvarado, 
March  14, 1840,  and  confirmed  by  decree  of 
the  United  States  diHtrict  court  for  tbe 
southern  district  of  California,  February 
26,  1856."  As  there  never  was  more  than 
one  grant  by  Gov.  Alvarado  to  the  three 
grantees  named,  it  is  certain  that  Vejar  In 
this  description  Included  the  property  ii 
controversy  here,— the  addition  to  the 
Rancho  San  Jose.  On  August  19, 1861,  Ve- 
jar and  wife  executed  and  delivered  to 
Tiscbler  and  Scbleslnger  a  mortgage  upon 
"that  certain  tract  of  land  known  as  the 
'Rancho  of  Sun  Jose,' being  the  same  that 
was  originally  granted  by  Juan  B.  Alva- 
rado, governor  of  California,  to  Ricardo 
Vejar.  oue  of  the  parties  of  the  first  part, 
and  Ygnnclo  Palomares,  on  tbe  15th  day 
of  April,  A.  D.  1837,  *  •  •  and  which 
was  regranted  by  the  said  Governor  Alva- 
rado to  said  Vejar,  Palomares,  and  on* 
Lnis  Arenas  on  tbe  14th  day  of  March,  A. 
D.  1840,  together  with  an  addition  of  one 
league  of  land  on  the  west,  *  •  •  and 
being  tbe  same  land  which  was  confirmed 
to  Ricardo  Vejar  by  decree  of  the  United 
States  district  court  for  the  southern  dis- 
trict of  California,  on  February  25,  1856. " 
These  two  instruments  we  think  show 
very  clearly  that  Vejar  understood  that 
all  tbe  land  in  controversy  was  included 
within  the  Rancho  San  Jose.  In  their 
petition  to  the  judge  and  first  alcalde, 
Vejar  and  Dalton  represented  themselves 
as  owners  of  the  Rancho  San  Jose,  and 
said  "that,  the  property  in  said  rancho  be- 
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ing  In  tbreeindlvidual  shares,  one  of  which 
belongs  to  Don  Ygnacio  Palomares,  and 
it  being  for  the  interest  of  those  which  we 
represent  to  make  a  partition  of  the  lands 
of  Raid  rancho,"  they  hope  an  order  will 
be  made  to  partition  the  same.  The  par- 
tition prayed  for,  however,  was  for  the 
whole  place,  including  the  additional 
league.  Palomares  wan  notified  that  such 
an  application  had  been  made,  and,"  when 
informed  of  its  contentM.  said  that  he  was 
not  opposed  to  the  partition  of  theRancbo 
of  San  Jose,  as  a  Joint  owner,  he  receiving 
the  part  which  might  belong  to  him,"  but 
was  opposed  to  paying  his  share  of  the 
expenses,  "on  account  of  having  already 
made  greater  payments  in  patenting  the 
said  rancho."  The  judge  referred  to  the 
land  to  be  partitioned  as  the"  Rancho  San 
Jose,"  and,  speaking  of  bis  proceedings, 
said  that  Vejar  and  Dalton  "  were  satis- 
fied with  their  portion*  as  the  third  part 
of  the  Rancho  of  San  Jose,  and  remained 
in  possession  thereof,"  but  Palomares 
"rudely  and  disrepectfully  went  away  say- 
ing that  be  would  not  agree  to  it."  One 
Francisco  Alvarado  testified  on  behalf  of 
the  defendants  that  be  bad  known  the 
Rancho  San  Jose  ever  since  and  before  it 
was  granted  by  the  Mexican  government; 
that  Palomares  was  his  uucle;  tbat  the 
two  tracts  of  land  were  always  considered 
as  one  ranch;  that,  after  the  grant  of 
the  additional  league,  they  considered  the 
ranch  so  much  larger,  and  he  never  heard 
his  uncle  speak  of  the  addition  as  being  a 
separate  ranch,  but  only  that  the  ranch 
was  larger.  Ygnacio  Alvarado  testified 
that  be  was  acquainted  with  the  lands 
prior  to  1837;  that  he  lived  on  the  Rancho 
San  Jose  in  1865,  and  for  many  years  prior 
thereto;  that  he  never  knew  of  any  other 
ranch  than  the  Rancho  San  Jose.  W.  R. 
Rowland  testified  that  he  had  a  conversa- 
tion with  Vejar  subsequent  to  his  convey- 
ance to  Tischler  and  Scblesinger  and  while 
be  lived  un  the  Puente  ranch,  and  that  in 
said  conversation  Vejar  stated  that  be 
had  no  other  lands, and  wanted  to  remain 
there  during  his  lifetime,  and  the  witness 
gave  him  permission  to  do  so.  J.  M. 
Fears  testified  that  be  had  known  the  San 
Jose  ranch  for  about  25  years,  and  bad 
just  recently  beard  of  the  San  Jose  addi- 
tion,— in  the  last  year  or  two.  Louis 
Phillips  testified  tbat  Vejar  died  in  1880  or 
1S81 ;  that  no  administration  on  the  estate 
of  Vejar  was  ever  bad ;  that  Vejar  left  the 
San  Jose  rancho  In  1864,  a fter  his  convey- 
ance to  T.  and  S. ;  that  he  never  beard  Ve- 
jar speak  of  the  San  Jose  addition;  that 
neither  Dalton  nor  Palomares,  both  of 
whom  showed  him  the  boundaries  of  the 
lands  which  they  claimed  under  the  whole 
partition, ever  said  anythingtohim  about 
the  San  Jose  addition.  M.  F.  Coronel  tes- 
tified tbat  be  knew  Vejar  and  Palomares 
in  their  lifetime,  and  the  San  Jose  ranch 
on  which  they  resided ;  "that  the  San  Jose 
ranch  Included  where  Vejar  and  Palo- 
mares lived  and  the  additional  league; 
that  It  was  all  called  'Rancho  San  Jose,' 
but  it  had  different  names, — 'San  Jose  de 
Palomares,'  and  '  San  Jose  de  Penascoso,' 
and  'San  Jose  de  Vejar;"*  that  the  first 
he  knew  of  the  San  Jose  addition  was 
when  Dalton  informed  him  about  it. 


It  is  impossible  to  believe  that  Vejar.  in 
nls  straitened  circnmHtances  from  1864 
down  to  the  time  of  his  death,  would  have 
remained  away  from  the  lands  in  contro- 
versy nnder  tne  circumstances  If  he  bad 
believed  tbat  he  still  retained  an  interest 
therein.  He  had  several  children,  but 
none  of  them  ever  attempted  to  take  pos- 
session of  the  land,  or,  so  far  as  the  record 
shows,  to  claim  any  interest  therein. 
Vejar  was  claiming  land  In  the  Nogales 
and  Puente  ranches,  and,  when  the  decision 
in  the  controversy  went  against  him,  he 
begged  permission  of  Rowland  to  remain 
on  the  premises  he  bad  so  long  occupied, 
and  stated  thut  he  wanted  to  remain 
there  during  his  lifetime  because  he  bad 
no  other  lands.  The  conduct  of  the  par- 
ties subsequent  to  the  making  of  a  deed 
is  competent  and  often  very  material-evi- 
dence in  determining  in  case  of  an  ambi- 
guity what  was  Intended  to  be  conveyed. 
Mulford  v.  Le  Franc,  26  Cal.  88.  Upon  all 
the  evidence  in  the  case,  we  fail  to  see  how 
the  court  could  bave  found  in  accordance 
with  the  contention  of  the  appellants. 

It  remains  to  be  considered  whether  the 
clnimants  under  Palomares — Rome  of 
whom  ure  plaintiffs  and  some  defendants, 
and  all  are  appellants— have  been  divested 
of  their  interest  in  the  San  Jose  addition, 
as  heirs  of  Ygnacio  Palomares,  one  of 
the  three  original  grantees.  The  court 
below,  in  its  opinion,  (a  copy  of  which  is 
printed  in  the  briefs,)  did  not  consider  this 
question.  Whether  it  was  deemed  conced- 
ed by  appellants,  or  whether  it  appeared 
too  clear  for  argument  tbat  there  was 
no  merit  in  their  claim,  does  not  appear. 
But  thefact  is  tbat  thecourt  found  against 
their  contention.  The  evidence,  however, 
on  this  branch  of  the  case  is  not  so  clear 
and  convincing  as  it  Is  with  respect  to  the 
claim  of  other  appellants.  Ygnacio  Palo- 
mares died  in  1864,  and  left  a  will  fu  which 
he  devised  to  his  wife  "the  land  or  the 
rancho,"  excepting  therefrom  certain  por- 
tions. The  will  was  duly  admitted  to  pro- 
bate The  luventory,  properly  authenti- 
cated, described  the  real  estate  as  3,335 
acres  "of  the  Rancho  de  San  Jose."  No 
other  reference  1b  made  to  the  Rancho  San 
Jose,  nor  does  the  name  "Rancho  San 
Jose  addition"  appear  anywhere  in  the 
proceedings.  The  final  decree  was  entered 
in  the  matter  of  the  estate,  distributing 
the  property  under  the  same  description, 
viz.  3,335  acres  in  the  Rancho  San  Jose, 
and  also  any  other  property,  to  the  wid- 
ow, whether  then  known  or  not  known. 
It  is  claimed  by  appellants  herein  that  no 
part  of  the  addition  to  the  Rancho  San 
Jose  passed  by  said  will  and  the  proceed- 
ings had  thereon.  This  contention  can- 
not be  sustained.  The  will  refers  to  the 
"Rancho,"— a  general  term  for  the  land 
held  and  occupied  by  him, — and  which  be 
desired  bis  wife  to  take;  and  the  evidence 
quoted  above  shows  tbat  be  understood 
that  he  had  an  iuterest  in  but  one  rancho, 
viz.  the  San  Jose;  that  the  latter  includ- 
ed whatever  interest  be  bad  iu  the  San 
Jose  addition.  Appellants  insist  that  the 
construction  which  we  have  placed  above 
upon  the  term  "San  Jose  addition"  can- 
not be  applied  to  instruments  which  were 
executed  and  delivered  after  the  issuance 
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of  the  patent  to  the  Han  Jose  addition  in 
December,  1875.  It  is  claimed,  therefore, 
that  tbe  deed  of  the  widow  Concepcion 
Palomares,  of  October,  1877,  by  which  she 
conveyed  to  Francisco  Palomares  all  her 
right,  title,  and  intereHt  in  and  to  the 
"Kancho  de  San  Jose,"  cannot  be  held  to 
have  Included  in  the  tract  conveyed  the 
San  Jose  addition.  The  determination  of 
thin  contention  again  depends  upon  the 
eolation  of  the  question  as  to  what  tbe 
grantor  (the  widow)  meant  and  intend- 
ed to  convey  by  the  use  of  tbe  description 
employed  in  tbe  deed.  It  is  true  her  con- 
veyance was  executed  two  years  after  tbe 
patents  had  issued  for  separate  tracts, 
one  under  the  name  of  "San  Jose,"  and 
the  other  under  the  name  of  "San  Jose  ad- 
dition;" but  we  cannot  agree  with  coun- 
sel for  appellants  in  saying  that  both 
tracts  "  were  then  well  known  by  said  re- 
spective names."  The  evidence,  we  think, 
fails  to  show  this,  and  sufficiently  estab- 
lishes the  conclusion  of  the  court  that  the 
grantor  intended  to  convey,  not  only  her 
Interest  in  tbe  Sun  Jose  raucho,  but  in  the 
addition  thereto.  Francisco  Alvarado.  a 
nephew  of  Ygnacio  Palomares,  testified 
that,  after  the  grant  of  tbe  additional 
league,  it  was  always  considered  as  one 
ranch;  tnat  his  nncle  never  spoke  of  It 
as  a  separate  ranch;  and  tbat  he  never 
heard  tbat  the  league  was  a  separate 
ranch  until  he  came  Into  this  case.  Ygna- 
cio Palomares  never  heurd  about  what  is 
called  the  " addition "  or  "augmentation " 
until  two  or  three  years  before  the  trial. 
Mr.  Rowland,  who  has  lived  on  an  adjoin- 
ing ranch  since  1846.  never  heard  of  tbe 
San  Jose  addition  until  after  Mr.  Slausnon 
had  commenced  suit  for  partition  in  1881 
or  1882.  The  witness  Fears  stated  that  he 
had  heard  of  the  San  Jose  addition- Just 
heard  it  spoken  of;  that  there  was  such  a 
thing— within  a  year  or  two  before  the  tri- 
al. The  only  evidence  offered  In  rebutlnl 
«of  this  testimony  were  certain  deeds  and 
agreements  between  Dalton  and  others, 
and  to  which  neither  Mrs.  Palomares  nor 
her  son  Francisco  were  parties,  and  the 
testimony  of  the  witness  King,  tending 
merely  to  show  that  Dalton  always  treat- 
ed the  San  Jose  as  one  tract,  and  the  San 
Joee  addition  as  another. 
Judgment  and  order  are  affirmed. 

We  concur:  HARRISON,  J.;  GAR- 
OUTTE,  J. 


(3  Colo.  App.  288) 

BOARD  OF  COM'RS  OF  PITKIN  COUNTY 
v.  ASPEN  MINING  &  SMELTING  CO. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Statutes— Title— Amendments  —  Constitution- 
al Law— Statutory  Penaltx —Action  to  Re- 
cover— Sufficiency  of  Evidence. 

1.  The  clause,  "and  for  other  purposes," 
when  used  in  the  title  of  an  act,  following  a 
specific  statement  of  the  purposes  of  the  act, 
is  meaningless,  and  conveys  no  idea  of  the  leg- 
islative intent. 

2.  By  Act  April  2,  1887,  entitled  "An  act 
to  amend  section  29  of  chapter  95  of  the  Gen- 
eral Statutes  of  the  State  of  Colorado,  entitled 
'Roads  and  Highways,'  and  to  repeal  sections 
30,  31,  32,  and  33  thereof,  and  for  other  pur- 


poses/' a  new  section  was  substituted  for  sec- 
tion 29  of  the  original  act,  sections  30-33  were 
repealed,  and  a  new  section,  numbered  3,  was 
interpolated  in  the  General  Statutes,  requiring 
persons  and  corporations  having  10  or  more  per- 
sons in  their  employ  liable  to  pay  taxes  to  fur- 
nish the  overseer  with  their  names,  and  pre- 
scribing penalties  for  failure  to  comply  there- 
with, etc.  Held,  that  the  interpolation  of  stfch 
new  section  was  not  permissible  under  Const, 
art.  5,  §  24,  providing  that  "no  law  shall  be  re- 
vived or  amended,  or  the  provisions  thereof  ex- 
tended or  conferred,  by  reference  to  its  title 
only,  but  so  much  thereof  as  is  revived,  amend- 
ed, extended,  or  conferred  shall  be  re-enacted, 
and  published  at  length." 

3.  Such  new  section  provided  that  "all  per- 
sons, corporations,  companies,  and  individuals 
are  hereby  required,  on  application  of  the  road 
overseer -of  his,  her,  or  their  road  district,  to 
furnish  to  said  road  overseer  the  names  of  per- 
sons in  bis,  her,  or  their  employment,  when  era- 

f Joying  ten  or  more  of  such,  who  are  or  may  be 
lable  to  the  payment  of  a  road  tax  under  tbe 
provisions  of  this  chapter;  and,  in  the  event  of 
a  willful  refusal,  failure,  or  neglect  so  to  do 
within  ten  days  after  such  application,  shall 
forfeit  and  pay  to  the  county  the  sum  of  $100 
for  each  refusal,  failure,  or  neglect  so  to  do, 
such  sum  to  be  recovered  by  said  county  as  in 
other  civil  actions  brought  and  maintained  in 
any  court  of  competent  jurisdiction,"  and,  when 
collected,  paid  into  a  special  fund,  etc.  Hdd, 
that  the  subject-matter  of  such  section  was  not 
germane  to  the  act  it  was  intended  to  amend, 
and  could  not  be  incorporated  therein  as  an 
amendment. 

4.  In  an  action  by  the  board  of  county  com- 
missioners against  a  mining  and  smelting  com- 
pany to  recover  the  penalties  prescribed  for  fail- 
ure to  furnish  names  of  employes  as  provided 
by  such  section,  there  was  no  proof  that  any  ot 
the  1G0  men  employed  by  defendant  outside  the 
limits  of  a  certain  city  were  liable  to  pay  road 
tax,  were  between  the  ages  of  21  and  50,  or  re- 
sided outside  the  limits  of  such  city.  Held  that, 
though  such  statute  be  valid,  the  evidence  was 
insufficient  to  entitle  plaintiff  to  recover,  since, 
the  act  being  penal,  strict  and  specific  proof 
was  required,  as  in  criminal  cases. 

Error  to  Pitkin  county  court. 

Action  by  the  board  of  county  commis- 
sioners of  Pitkin  county  against  the  As- 
pen Mining  &  Smelting  Company  to  re- 
cover a  statutory  penalty.  There  was  a 
judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  REED,  J.: 

The  action  was  brought  by  tbe  plaintiff 
In  error  (plaintiff)  against  tbe  defendant 
to  recover  $100,  a  penalty  prescribed  by 
section  29,  c.  95,  of  General  Statutes,  os 
amended  by  an  act  of  April  2, 1887,  enti- 
tled "An  act  to  amend  section  29  of  chap- 
ter 95  of  the  General  Statutes  of  the  State 
of  Colorado,  entitled  'Roads  and  High- 
ways,' and  to  repeal  sections  30,  31.32, 
and  33  thereof,  and  for  other  purposes." 
By  such  amendatory  act  a  new  section 
was  substituted  in  the  place  of  section  29 
of  the  original  act,  ond  sections  HO-33  were 
repealed,  and  a  new  section  (8,  of  the 
amendatory  act)  was  enacted  and  Inter- 
pol ated  id  th e  General  8  to  tu  tea ,  as  foil o  ws : 
"Sec.  8.  All  persons,  corporations,  compa- 
nies, and  individuals  are  hereby  required, 
on  application  of  the  road  overseer  of  bis, 
ber,  or  tbeir  road  district,  to  furnish  to 
said  road  overseer  tbe  names  of  persons  in 
his,  her,  or  their  employment,  when  em- 
ploying ten  or  more  of  such,  who  are  or 
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may  be  liable  to  the  payment  of  a  road 
tax  under  the  provisions  of  this  chapter; 
and.  In  tbe  ovent  of  a  willful  refusal,  fail- 
are,  or  neglect  so  to  do  within  ten  days 
after  such  application,  shall  forfeit  and 
pay  to  tbe  county  tbe  sum  of  one  hundred 
dollars  for  each  refusal,  failure,  or  neglect 
•o  to  do,sucb  sum  to  be  recovered  by  said 
county  as  in  other  civil  actions  brought 
and  maintained  In  any  court  of  competent 
Jurisdiction,  and  when  collected  such 
moneys  shall  be  paid  into  the  said  special 
land,  to  be  used  in  tbe  same  manner  as 
moneys  collected  In  said  Judgments  for 
fax."  Under  the  provisions  of  this  sec- 
tion, In  the  year  1888,  tbe  road  overseer 
made  a  demand  upon  tbe  general  man- 
ager of  tbe  defendant  to  furnish  a  list  of 
employes  as  required.  The  demand  was 
refused,  and  this  action  was  brought  to 
recover  tbe  prescribed  penalty.  Tbe  suit 
was  originally  brought  before  a  justice  of 
the  peace.  There  were  no  written  plead- 
ings. On  appeal  it  was  tried  to  tbe  court 
without  a  Jury,  a  Judgment  for  the  de- 
fendant, to  which  this  writ  of  error  was 
taken. 

Wilson  &  Stlmson,  for  plaintiff  In  error. 
w\  W.  Cooley,  for  defendant  in  error. 

REED,  J.,  (after  stating  tbe  facts.)  It 
Is  contended  that  section  8  of  tbe  amenda- 
tory act  is  not  germane,  not  embraced  in 
tbe  title,  and  void  under  section  24,  art.  5, 
of  the  state  constitution.1  The  act  is  enti- 
tled "An  act  to  amend  section  29,  *  •  • 
aud  to  repeal  sections  80,  31,  82,  and  88 
thereof,  and  for  other  purposes."  The 
last  clause,  "and  for  other  purposes." 
may  first  be  disposed  of.  It  Is,  in  such 
connection,  meaningless,  of  no  legal  signifi- 
cance, conveys  no  idea  of  any  legislative 
intention  whatever.  It  is  said  by  Judge 
Cooley  In  bis  excellent  work  ou  Constitu- 
tional Limitations,  (5th  Ed.  p.  175:)  "The 
words,  'and  for  other  purposes,'  must  be 
laid  out  ot  consideration.  They  express 
nothing,  and  amount  to  nothing  as  a 
compliance  with  this  constitutional  re- 
quirement. Nothing  which  the  act  could 
not  embrace  without  tbem  can  be  brought 
in  by  their  aid."  See  Ryerson  v.  Dtley,  16 
Mich.  269;  Town  of  Fish  kill  v.  Plank-Road 
Co.,  22  Barb.  634;  St.  Louis  v.  Tiefel.42 
Mo.  578.  It  will  be  observed  that  in  tbe 
title  tbe  specific  changes  are  designated, 
—tbe  amendment  of  section  29,  and  the 
repeal  of  the  four  enumerated  sections. 
Had  the  act  been  entitled,  generally,  as 
an  act  to  amend  chapter  95,  any  amend- 
ment germane  and  pertinent  might  have 
been  made,  but,  being  specifically  limited 
to  tbe  sections  designated,  tbe  interpola- 
tion of  a  new  and  different  section  was 
not  permissible.  Anyfnrther  changes  than 
those  designated  were  precluded  by  the 
specific  enumeration  of  those  named.  See 
Woodson  v.  Murdock,  22  Wall.  851;  State 
v.  Bowers,  14  Ind.  195.  In  Cooley,  Const. 
Llm.  (5th  Ed.)  179,  It  Is  said :  M'As  the  leg- 


•€onst.  art.  5,  f  24,  is  as  follows:  "No  law 
shall  be  revived  or  amended  or  the  provisions 
thereof  extended  or  conferred  by  reference  to 
its  title  only,  but  so  much  thereof  as  is  re- 
vived, amended,  extended,  or  conferred  shall 
os  re-enacted,  and  published  at  lenjrth." 


islature  may  make  the  title  to  an  aet  as 
restrictive  as  theyplease.it  isobvlous  that 
they  may  sometimes  so  frame  it  as  to  pre- 
clude many  matters  being  included  In  the 
act  which  might  with  entire  propriety 
have  been  embraced  in  one  enactment 
with  the  matters  Indicated  by  tbe  title, 
but  which  must  now  be  excluded  because 
the  title  has  been  made  unnecessarily  re- 
strictive. Tbe  courts  cannot  enlarge  the 
scope  of  the  title.  They  are  vested  with 
no  dispensing  power.  Tbe  constitution 
bus  made  tbe  title  the  conclusive  index  to 
the  legislative  intent  as  to  what  shall 
have  operation.  It  Is  no  answer  to  say 
that  the  title  might  have  been  made  more 
comprehensive,  if  in  fact  the  legislature 
have  not  seen  fit  to  make  it  so."  See 
Mewherter  v.  Price,  11  Ind.  199;  State  v. 
Young.  47  Ind.  150;  Jones  v.  Thompson, 
12  Bush,  894;  State  v.  Klnsella,  14  Minn. 
524,  (Gil.  895;)  Ryerson  v.  Dtley,  snpra; 
Town  of  Flsbklll  v.  Plank-Road  Co.,  su- 
pra. Tbe  subject-matter  of  tbe  new  sec- 
tion was  not  germane  to  tbe  act  it  was 
intended  to  amend.  It  Is  a  penal  stat- 
ute, imposing  onerous  duties  and  new  re- 
sponsibilities upon  parties  in  no  way  le- 
gally connected  with  tbe  administration 
of  county  affairs;  an  attempt  to  delegate 
to  outsiders  duties  cast  by  law  upon  cer- 
tain officials,  who  were  to  receive  the  pay, 
and  Imposing  a  penalty  of  f  100  upon  the 
parties  who  should  refuse  or  decline  to  ac- 
cept the  responsibility  and  perform  tbe 
services.  It  Is  sufficient  that  the  subject- 
matter  iutroduced  as  an  amendment  was 
not  germane.  If  within  tbe  legislative 
power.  It  should  have  been  tbe  basis  of  a 
new  act,— could  not  be  Incorporated  as  an 
amendment.  The  statute  being  penal, 
and  tbe  action  brought  for  the  penalty 
for  a  refusal  to  comply  with  Its  provi- 
sions, strict  and  specific  proof  was  re- 
quired, as  In  criminal  cases,  to  warrant  a 
conviction.  The  evidence  failed  to  make 
a  case.  The  statute,  if  valid,  required  the, 
appellee  to  furnish  to  tbe  road  overseer,* 
when  employing  10  or  more  men,  the 
names  of  those  who  are  or  m«y  be  liable 
to  a  road  tax  under  the  provisions  of  the 
chapter.  There  was  proof  that  from  150 
to  170  men  were  employed  in  the  various 
mines  of  the  defendant;  that  tbe  mines, 
where  they  were  employed  were  outside 
or  the  limits  of  the  city  of  Aspen.  There 
was  no  proof  that  any  of  tbe  employes  of 
tbe  defendant  were  liable  to  pay  road  tax, 
that  any  were  between  the  ages  of  21  and 
60,  or  that  any  of  tbem  resided  outside  the 
corporate  limits  of  a  city  or  town.  The 
fact  of  being  employed  outside  the  city 
limits  fixed  no  residence;  every  individual 
might  have  resided  within  the  city.  Tbe 
prosecution  must  have  shown  that  some 
of  them  were  legally  liable  to  a  road  tax, 
otherwise  no  violation  of  the  statute 
could  be  established.  The  words  of  tbe 
statute  are,  "who  are  or  may  be  liable," 
etc.  The  words  "may  be"  can  only  be 
construed  as  meaning  "in  the  future,"  and 
imposes  an  impossibility.  How  can  any 
employer,  in  the  changes,  shifting,  and 
mutations  of  miners,  say  who  may  be  at 
any  subsequent  time  liable  to  taxation  at 
any  particular  place?  If  an  attempt  at 
compliance  was  made,  those  words  would 


Digitized  by  Google 


Colo.) 


FIST  t>. 


.  FIST. 


719 


have  to  be  disregarded.  If,  under  tbe 
statute,  the  employer  assumed  the  duties 
imposed,  and  at  tbe  end  of  10  days  made 
bis  report,  not  one  of  those  returned 
might  be  accessible  when  the  overseer  at- 
tempted to  collect.  The  statute  is  an  in- 
direct attempt  to  make  an  employer  liable 
for  the  road  tax  of  bis  employes,  and,  in 
case  he  fails  to  respond,  to  collect  $  100  in 
lieu  of  tbe'  taxes.  H  the  law  is  not  invalid, 
it  is  and  must  remain  of  no  value  to 
achieve  the  end  sought;  is  ineffectual,  and 
is  open  to  severe  criticism.  The  judgment 
of  tbe  county  court  must  be  affirmed. 


(3  Colo.  App.  273) 

FIST  et  al.  v.  FIST. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Review  on  Appeal  —  Conflicting  Evidence  — 
Effect  of  Receipt  —  Newly-Discovered  Evi- 
dence. 

1.  Where  the  evidence  Is  conflicting,  but 
the  record  on  appeal  discloses  sufficient  evi- 
dence on  which  the  verdict  could  have  been 
predicated,  the  judgment  will  not  be  reversed. 

2.  In  an  action  to  recover  a  balance  due  for 
services,  where  defendant  avers  payment  in 
full,  which  plaintiff  claims  was  a  part  payment, 
it  is  proper  to  refuse  a  request  to  charge  that 
if  plaintiff  signed  a  receipt  in  full,  believing  it 
was  only  a  receipt  for  a  part  payment,  then,  as 
soon  as  plaintiff  discovered  his  mistake,  it  was 
his  duty  to  rescind  it,  and  to  return  the  money 
received,  and  a  failure  to  do  so  would  prevent 
a  recovery. 

3.  In  such  action,  where  the  replication  al- 
leges that  plaintiff  would  not  have  signed  the 
receipt  but  for  his  ignorance  of  the  English  lan- 
guage, defendant  is  not  entitled  to  a  new  trial 
because  of  newly-discovered  evidence,  where 
his  affidavit  therefor  avers  that  he  was  sur- 
prised by  plaintiffs  testimony  of  his  ignorance 
of  English,  and  could  not  at  that  time  Intro- 
duce any  evidence  except  the  witnesses  who 
testified,  as  it  is  impeaching  testimony.  Christ 
v.  People,  3  Colo.  394,  followed. 

.Appeal  from  district  court,  Montrose 
county. 

Action  by  Jacob  Fist  against  Emanuel 
Fist  and  Julius  Fist,  copartners  as  Julius 
Fist  &  Co.,  to  recover  for  work  and  labor 
done.  From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Affirmed. 

Gerry  &  Campbell.  Qoudy  &  Sherman, 
and  Win.  E.  Beck,  for  appellants.  Gray 
A  Sellg,  for  appellee. 

RICHMOND,  P.  J.  The  plaintiff,  Jacob 
Fist,  appellee  herein,  brought  this  action 
to  recover  the  sum  of  t2,000  from  the  ap- 
pellantR,  Emanuel  and  Julius  Fist,  as  part- 
ners, for  work  and  labor  done.  The  de- 
fendants, by  their  answer,  deny  the  in- 
debtedness and  set  up  a  settlement  which 
they  allege  was  mode  September  5,  1890, 
averring  that  at  the  timeof  the  settlement 
they  paid  to  the  plaintiff  the  sum  of  $300, 
and  took  from  him  a  receipt  in  full  of  all 
demands  and  accounts  existing  between 
tbe  parties.  In  the  replication  to  the  an- 
swer, plaintiff  admits  that  he  was  paid 
tbe  sum  of  $300,  and  that  the  sum  was 
credited  on  the  account  of  the  defendants, 
leaving  a  balance  due  biro  of  92,000,  de- 
nies that  he  made  a  receipt  In  full  of  all 
demands,  and  avers  that  he  supposed  the 
receipt  contained  simply  an  acknowledg- 


ment of  the  receipt  of  the  sura  of  $30C; 
that  he  could  neither  read  nor  write  the 
EngliKb  language;  and  that,  if  tbe  receipt 
purports  to  be  in  full  of  all  demands,  it 
wan  fraudulently  obtained,  and  without 
his  knowledge  of  its  actual  contents.  On 
this  state  of  facts,  trial  was  bad  to  a  jury, 
and  resulted  In  a  judgment  for  plaintiff  in 
the  sura  of  $1,146.25.  Motion  for  a  new 
trial  overruled;  exceptions  reserved  to  the 
judgment  which  was  entered,  to  reverse 
which  the  copartners  prosecute  this  appeal. 
The  errors  assigned  are  that  the  verdict  is 
unsupported  by  the  testimony;  that  tbe 
court  erred  in  its  instructions  to  the  jury, 
and  in  refusing  to  give  instructions  asked 
by  the  defendant,  and  in  overruling  the 
motion  for  a  new  trial. 

We  find  that  all  the  errors  alleged  are 
without  support  in  the  record.  It  would 
avail  nothing  for  us  to  recite  the  testi- 
mony in  full,  for  the  purpose  of  sustaining 
tbe  conclusion  we  have  reached  regarding 
it.  Such  Is  not  the  usual  practice  of  courts 
of  review,  when,  after  a  careful  reading  of 
the  testimony,  It  appears  that  there  Is 
sufficient  evidence  upon  which  the  verdict 
of  tbe  jury  could  have  been  predicated. 
The  plaintiff  testifies  to  the  employment, 
and  to  tbe  fact  that  no  sum  was  agreed 
upon  between  tbe  parties  as  compensa- 
tion for  bis  services  as  a  bartender  for  tbe 
defendants.  He  fixes  the  value  of  his  ser- 
vices for  one  year  at  $50,  for  another  year 
at  $75,  and  for  the  third  and  fourth  years 
at  $85,  per  month,  and  be  fortifies  this  by 
the  testimony  of  other  witnesses.  He  dis- 
tinctly testifies  that  he  went  to  the  city  of 
Pueblo  for  the  purpose  of  settling  with  the 
defendants,  at  the  suggestion  of  one  of 
them;  that  they  went  over  the  accounts 
between  them,  made  some  figures,  and 
thereupon  tbe  defendant  Emanuel  Fist 
gave  him  a  check  for  $300,  which  he  re- 
ceipted for,  supposing  it  lo  be  a  simple  re- 
ceipt for  that  sum ;  that  he  did  not  under- 
stand the  English  language,  and  could  not 
read  or  write;  that  upon  his  return  to 
Montrose,  through  papers  showing  tbe 
condition  of  the  accounts  between  them, 
which  he  had  received  from  Emanuel  Fist, 
be  learned  that  he  had  receipted  in  full ; 
that  be  then  and  there  repudiated  tbe 
transaction,  and  on  the  day  subsequent 
quit  the  service  of  the  defendants.  The 
defendants,  in  their  testimony,  corroborate 
the  plaintiff  so  far  as  he  testifies  that  no 
sum  had  been  agreed  upon  for  the  services 
to  be  rendered,  but  positively  swear  that 
at  the  time  of  tbe  payment  of  the  $300. 
and  the  execution  of  the  receipt,  plaintiff 
understood  thoroughly  what  he  was  do- 
ing, and  that  it  was  a  complete  and  ab- 
solute settlement  between  them;  that 
thereafter  the  plaintiff  returned  to  Mon- 
trose from  Pueblo  for  the  purpose  of  enter- 
ing into  the  employment  of  the  defend- 
ants, as  before,  for  an  agreed  sum.  This 
Issue  thus  made  by  tbe  pleadings  and  the 
testimony  was  submitted  to  the  jury,  after 
instructions  given  by  the  court,  resulting 
in  the  above  verdict.  By  the  rule  of  the 
supreme  court  of  this  state  as  well  as  by 
this  court,  there  can  be  no  reversal  of  this 
judgment  on  the  ground  that  tbe  evidence 
does  not  support  the  verdict,  as  we  think 
it  does. 
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It  1b  also  urged  that  the  eoart  erred  In 
Its  instructions.  If  it  did,  the  error  wan 
one  of  which  the  defendants  cannot  com- 
plain. The  question  of  a  settlement,  and 
the  giving  of  the  receipt,  was  fairly  and 
squarely  submitted  for  the  consideration 
of  the  Jury,  by  the  instructions  given  at 
the  request  of  defendants.  A  review  of  the 
entire  charge,  to  our  mind  shown,  that,  if 
any  error  was  committed,  such  error  was 
favorable  to  the  defendants.  The  instruc- 
tion asked  and  refused  should  not  have 
been  "given.  It  practically  takes  the  case 
from  the  Jury.  It  was  in  these  words: 
"The  Jury  are  Instructed  that  If  they  find 
that  the  plaintiff  signed  and  gave  the  re- 
ceipt introduced  In  evidence  under  a  mis- 
take, believing  that  said  receipt  was  only 
a  receipt  for  $300,  that,  as  soon  as  he  dis- 
covered blB  mistake,  it  became  his  duty  to 
rescind  the  same,  and  to  return  the  $300 
received  by  him,  and  a  failure  to  do  so  will 
prevent  his  recovering  herein."  There  Is 
nothing  in  this  record  which  would  war- 
rant the  court  In  giving  such  an  Instruc- 
tion. If  the  plaintiff  received  the  $300  as 
part  payment  on  account,  he  had  a  right 
to  retain  It,  and  was  under  no  obligation 
to  return  it.  It  was  the  character  of  the 
receipt  of  which  he  was  complaining  and 
Impeaching.  Why  he  should  have  repudi- 
ated the  contract  which  he  declares  he 
never  entered  Into  is  beyond  our  compre- 
hension. 

The  next  and  last  contention  or  appel- 
lants is  that  they  are  entitled  to  a  new 
trial  because  of  newly-discovered  evidence, 
and  in  support  of  this  they  tile  an  affidavit 
wherein  they  aver  that  they  were  not  ad- 
vised from  the  pleadings,  orfrom  any  other 
source,  that  the  plaintiff  would  testify 
that  he  could  not  read  and  write  the  Eng- 
lish language ;  that  they  had  known  him  for 
many  years,  and  knew  that  he  conld  both 
read  and  write  the  English  language;  and 
that  they  weresurprlsed  at  the  testimony, 
and  could  not  at  that  time  introduce  any 
evidence  save  and  except  witnesses  who 
testified  upon  this  point;  that  since  the  trial 
of  said  cause  tbey  have  ascertained  that 
there  are  witnesses  who  could  testify  upon 
this  point.  There  is  some  mistake  here. 
In  the  abstract  furnished  to  this  court,  it 
is  distinctly  set  forth  that  plaintiff,  by  his 
replication  to  the  answer,  directly  attacks 
the  character  of  the  receipt,  and  alleges 
his  lack  of  knowledge  of  the  English  lan- 
guage; that  he  could  not  read  or  write 
the  English  language;  that  he  would  not 
have  signed  the  receipt  .if  he  had  known 
that  It  was  other  than  a  receipt  for  the 
sum  of  $300;  and  that,  if  ft  contained  or 
mentioned  anything  else,  it  was  fraud- 
ulently done,  aud  signed  by  plaintiff  with- 
out knowledge  of  its  actual  contents. 
With  that  replication  as  part  of  the  plead- 
ings, how  can  it  be  said  that  the  defend- 
ants were  uninformed  concerning  the  con- 
tention of  plaintiff  regarding  his  knowledge 
of  the  English  language?  Besides,  this  is 
impeaching  testimony,  and  comes  within 
the  rule  recited  in  Christ  v.  People,  3  Colo. 
804,  wherein  it  Is  said :  • "  It  Is  a  well-settled 
rule  that  newly-discovered  evidence,  going 
only  to  impeach  the  credit  or  character  of 
a  witness,  is  not  sufficient  ground  for  a 
new  trial."   There  is  no  error  in  this  rec- 


ord which  would  warrant  a  reversal  of  the 
judgment. 
The  judgment  must  be  affirmed. 


(3  Colo.  App.  263) 

MITCHELL  t.  ARKELL. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Tax  Deed— Action  to  Set  Abide— Repayment 
op  Taxes. 

In  an  action  to  Bet  aside  a  tax  deed, 
where  defendant  has  paid  the  taxes,  it  is  error 
to  adjudge  the  property  to  plaintiff  without  de- 
creeing the  payment  or  the  taxes  advanced  and 
the  statutory  interest,  as  such  payment  of 
taxes  is  an  equitable  lien  on  the  property. 

Appeal  from  Pitkin  county  court. 

Action  by  Edwin  Arkell  against  Walter 
C.  Mitchell  to  set  aside  a  tax  deed.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Wilson  &  Stimson,  for  appellant. 

RICHMOND,  P.  J.  Appellee  brought 
this  suit  to  obtain  possession  of  a  lot  in 
the  city  of  Aspen,  alleging  in  his  com- 
plaint ownership  in  fee  by  a  conveyance  of 
December  1,  1887,  from  the  judge  of  the 
county  court,  successor  to  a  former 
county  judge,  who  had  taken  the  title  in 
trust  from  the  United  States  government. 
By  acts  of  congress  of  1*67  and  1874,  (Rev. 
St.  U.  S.  $  2387.)  the  judge  of  the  connty 
court  Is  allowed  "to  enter  at  the  proper 
land  office,  and  at  the  minimum  price,  the 
land  so  nettled  and  occupied  in  trust  for  the 
several  use  and  benefit  of  the  occnpants 
thereof,  according  to  their  respective  in- 
terests," etc.  It  would  seem  that  the  title 
vested  in  the  judge  of  the  connty  court 
only  In  trust  for  the  occupants;  hence  that 
some  sort  of  occupancy  was  necessary,  as 
a  condition  precedent, to  obtain  a  convey- 
ance. No  occupancy  or  improvement  of 
any  kind  is  shown  or  any  right  whatever 
to  the  lot  in  controversy.  It  appears  by 
undisputed  evidence  that  from  and  after 
June,  1884,  August  Ruff  was  in  the  pos- 
session, having  a  house  partly  upon  the 
lot  in  controversy,  and  that  he  retained 
such  possession,  had  it  at  the  time  of  the 
trial,  and  that  no  other  possession  had 
ever  been  held.  How,  under  such  circum- 
stances, a  title  could  have  passed  to  Ar- 
kell we  are  not  Informed ;  but  the  regular- 
ity of  that  proceeding  does  not  appear  to 
have  been  challenged.  Consequently  there 
is  no  question  for  review  here. 

Appellant  claims  the  property  in  fee  by 
virtue  of  tux  title,  having  paid  the  taxes 
from  1884  to  1889,  both  years  inclusive, 
and  having  purchased  it,  and  received  a 
deed  from  a  tax  sale  by  the  county  treasu- 
rer, alHO  by  a  purchase  and  quitclaim 
from  Ruff,  who  had  the  possession.  The 
evidence  by  the  plaintiff  (appellee)  is  In- 
conclusive and  unsatisfactory.  The  case 
upon  the  part  of  the  plaintiff  appears  to 
have  been  loosely  tried.  The  court  found 
for  the  plaintiff,  but  upon  what  grounds 
does  not  appear;  nor  can  we  see  how  the 
conclusion  could  have  been  reached  from 
the  evidence;  but  it  Is  impossible  for  this 
court,  from  the  data  presented,  to  review 
the  case  upon  its  merits. 
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One  error  is  palpable,  and  most  cause  a 
reversal.  Whether  or  not  the  tax  title 
was  valid  and  superior  to  the  title  of  the 
plaintiff,  it  appears  to  have  been  conced- 
ed that  he  (plaintiff)  had  never  paid  any 
taxes,  and  appellant  had,  during  all  the 
years  mentioned.  If  plaintiff  was  found 
to  have  the  title,  such  payment  of  taxes 
Inured  to  his  benefit,  was  an  equitable  lien 
upon  the  property,  and  It  was  error  to 
adjudge  the  property  to  him  without 
decreeing  the  payment  of  the  taxes  ad- 
vanced and  the  statutory  Interest.  Sess. 
Laws  1885,  p.  820;  Morris  v.  Bank, I70olo. 
— ,  29  Pnc.  Rep.  802.  The  judgment  Is  re- 
versed, and  the  cause  remanded. 


(3  Colo.  App.  183) 

THORNS  et  aL  v.  SCHUMAKER  PIANO 
CO. 

(Court  of  Appeals  of  Colorado.    March  27, 
1883.) 

Appeal— Review  of  Evidence. 
Where  there  is  evidence,  though  conflict- 
ing, to  support  the  judgment,  and  no  errors 
committed  on  the  trial  are  pointed  out,  the 
judgment  will  be  affirmed. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  the  Rchuinaker  Piano  Compa- 
ny against  N.  H.  Thorne  Hud  J.  E.  Griff, 
copartners  as  Thorne  &  Griff,  to  rescind 
a  sale.  Plaintiff  had  Judgment,  and  de- 
fendants appeal.  Affirmed. 

Ross  &  Deweese,  for  appellants.  Norris 
ft  Howard,  for  appellee. 

BISSELL,  J.  After  a  somewhat  exten- 
sive correspondence,  the  Schu  maker  Piano 
Company  shipped  two  pianos  from  their 
salesrooms  In  Philadelphia  to  themselves 
as  consignees.  When  the  terms  and  con- 
ditions of  the  transfer  to  the  appellants, 
Thorne  ft  Griff,  were  completed,  they  re- 
ceived the  Arm  acceptances  at  four  months 
from  the  21st  of  August,  1889,  and  indorsed 
the  bill  of  lading  over  to  them.  Thorne 
ft  Griff  received  the  pianos.  About  the 
time  of  the  maturity  of  the  acceptances 
the  company  been  mean  tlafied  that  Thorne 
&  Griff  had  obtained  the  pianos  by  misrep- 
resentations, which  entitled  the  vendors 
to  rescind  the  sale.  The  corporation 
brought  this  suit  on  that  basis,  and,  by 
apt  averments,  charged  that  the  defend- 
ants represented  themselves  as  Intending 
and  desirous  to  assume  the  agency  for  the 
piano  in  Denver,  and  held  themselves  out 
as  persons  competent  to  influence  and 
procure  a  very  considerable  trade  for  such 
Instruments.  It  would  subserve  no  use- 
ful purpose  to  state  the  substance  of  the 
complaint,  or  the  contention  of  the  par- 
ties, other  than  to  state  in  general  that 
the  dispute  between  the  parties  springs 
from  the  company's  assertions  in  respect 
of  this  matter  on  the  one  side,  and  Thorne 
&  Griff's  denials  on  the  other.  The  com- 
plaint was  sufficient  in  substance  and  in 
form,  and.  if  it  has  been  sustained  by  ad- 
equate and  competent  proof,  warrants  the 
judgment  which  the  court  rendered.  The 
law  applicable  to  the  controversy  is  not 
challenged  by  the  appellants.  It  Is  con- 
v.32p.no.l0— 46 


ceded  that  If  the  evidence  supports  the 
Judgment,  and  is  ample  for  the  purpose, 
the  law  justifies  the  recovery.  The  only 
question  thus  really  left  for  the  court  to 
pass  on  is  whether  the  case  comes,  by  rea- 
son of  the  absolute  Insufficiency  of  the 
proof,  within  the  rule  so  long  established 
in  this  state.  At  the  outset  it  may  be 
premised  that  it  is  exceedingly  doubtful 
whether  any  question  concerning  the  ad- 
missibility of  testimony  has  been  saved 
by  a  sufficient  objection  to  warrant  its 
consideration.  Whatever  might  be  the 
conclusion  on  that  question,  the  court 
committed  no  error  in  refusing  testimony 
offered  on  behalf  of  the  defendants,  and 
Its  interlocutory  disposition  of  questions 
of  evidence  infringed  no  established  rules. 
In  the  direct  conflict  presented  by  the 
proof,  It  would  be  entirely  easy  to  suggest 
many  reasons  and  arguments  In  support 
of  a  different  conclusion  from  that  reached 
by  the  court,  and  equally  possible  to  pre- 
sent cogent  ones  supporting  its  Judgment. 
This  being  true,  and  there  being  evidence 
on  which  the  case  can  properly  rest,  we 
are  not  at  liberty  to  dint  orb  the  judgment. 
There  is  no  such  complete  want  of  testi- 
mony to  support  it  as  will  warrant  this 
court  in  reviewing  the  conclusions  arrived 
at  by  the  trial  Judge.  This  disposes  of 
all  the  considerations  urged  by  counsel  in 
their  brief,  and,  since  they  point  to  no 
error  committed  In  the  trial  of  the  case, 
the  Judgment  will  be  affirmed. 


(3  Colo.  App.  186) 
AMTER  v.  CONLON. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Quieting  Title— Scppioibnct  or  Complaint. 
In  a  suit  to  remove  a  cloud  from  plain- 
tiff's title,  an  allegation  that  defendant  claims 
an  adverse  estate  or  interest  in  the  land  is  suf- 
ficient without  showing  the  nature  of  such 
claim  or  its  invalidity. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Anna  Coition  against  Marks 
Amter  to  remove  a  cloud  from  title. 
Plaintiff  had  Judgmont,  and  defendant  ap- 
peals. Affirmed. 

Sullivan  ft  May.  for  appellant.  Coe  & 
Freeman,  for  Appellee. 

BISSELL,  J.  This  litigation  sprung  out 
of  the  attempt  by  Marks  Amter.  the  ap- 
pellant, to  subject  certain  real  property 
which  stood  In  the  name  of  the  appellee, 
Mrs.  Conlon,  and  of  which  she  claimed  to 
be  the  owner,  to  the  payment  of  a  Judg- 
ment which  Amter  had  recovered  against 
Daniel  Conlon,  the  appellee's  husband. 
Counsel  suggest  but  two  considerations  In 
support  of  their  contention  that  the  Judg- 
ment should  be  reversed.  One  rests  sole- 
ly upon  the  Insufficiency  of  the  complaint, 
and  the  other  on  the  inadequateness  of  the 
testimony  to  support  it.  This  removes 
the  necessity  otherwise  than  in  the  brief- 
est manner  to  state  the  case  made  by  the 
record.  In  March,  1889,  Mrs.  Conlon  was 
the  grantee  by  deed  from  the  then*  owner 
of  the  premises  which  are  the  subject-mat- 
ter of  the  suit.   Subsequently  Amter  re- 
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covered  a  Judgment  against  Daniel  Con- 
Ion,  Indemnified  tbe  sheriff,  caused  bis  ex- 
ecution to  be  levied  on  tbe  property,  bad 
it  Hold,  aud  became  tbe  purchaser.  To 
remove  tbe  uppareut  cloud  upon  ber  title, 
Mrs.  Conlon  brought  this  action  against 
Amter;  and  substantially  stated  that  she 
held  the  fee-simple  title;  that  the  defend- 
ant claimed  an  Interest  and  an  estate  in 
it  adverse  to  ber;  and  alleged  tbat  bis 
claim  was  without  right,  and  that  be  was 
without  estate  or  interest.  Hercomplaint 
closed  with  tbe  usual  •  and  requisite 
prayer.  The  defendant  demurred  on  tbe 
general  ground  of  insufficiency.  When 
this  demurrer  was  overruled,  be  an- 
swered, setting  up  the  recovery  of  bis  judg- 
ment, the  levy  of  the  execution,  and  sale 
of  the  property,  and  averred  that  Daniel, 
the  husband,  was  really  the  owner  of  the 
estate,  and  tbat  the  title  was  taken  In 
Mrs.  Conlon's  name  to  hinder  and  delay 
bis  creditors.  This  statement  is  sufficient 
to  indicate  the  points  made  and  tbe  basis 
of  the  decision. 

With  reference  to  tbe  error  based  on  the 
Inadequacy  of  the  proof  to  support  tbe 
decree,  it  is  enough  to  say  tbat  with  this 
contention  we  have  no  concern.  There  is 
enough  evidence  in  the  record  to  support 
the  finding  of  tbe  court,  and  to  justify  the 
decree.  There  aro  very  few  exceptions  to 
the  general  rule  that  appellate  tribunals 
will  not  disturb  Judgments  because  of  the 
insufficiency  of  the  proof,  where  tbe  decree 
rests  upon  conflicting  testimony,  and 
there  is  enough  in  tbe  record  to  support 
the  conclusion. 

There  Is  little  more  trouble  with  tbe  sec- 
ond proposition.  Under  our  statute  an 
action  may  be  brought  by  any  person  in 
possession  against  another  who  claims  an 
estate  therein  adverse  to  him.  Tbe  appel- 
lant contends  tbat,  to  entitle  a  plaintiff 
to  maintain  an  action  under  this  statute, 
It  is  Incumbent  on  him  to  set  forth  In  bis 
complaint  the  claim  or  the  estate  asserted 
by  the  defendant,  and  to  show  by  proper 
averments,  not  only  the  nature  of  tbat 
claim,  but  the  facts  which  demonstrate 
Its  invalidity.  Some  of  the  earlier  deci- 
sions doubtless  held  this  to  be  tbe  rule, 
and  required  tbe  pleader,  as  In  ordinary 
equitable  actions,  to  set  out  what  the  es- 
tate was,  and  what  the  defendant 'sclaims 
might  be.  The  later  authorities,  which 
seem  to  have  more  carefully  regarded  the 
Intent  and  the  purpose  of  the  statute, 
have  adjudged  these  allegations  to  be  to- 
tally unnecessary.  A  complaint  almost 
identical  In  form,  and  certainly  identical 
in  substance,  has  been  sustained  by  sever- 
al well-considered  cases.  In  the  case  of 
Ely  v.  Railroad  Co.,  cited  below,  tbe  court 
said:  " An'  allegation,  in  ordinary  and 
concise  terms,  of  the  ultimate  fact  that 
the  plaintiff  is  tbe  owner  in  fee.  Is  suffi- 
cient without  setting  out  matters  of  evi- 
dence, or  what  have  been  sometimes  called 
'probative  facts,'  which  go  to  establish 
that  ultimate  fact;  and  an  allegation 
that  the  defendant  claims  an  adverse  es- 
tate or  Interest  is  sufficient,  without  fur- 
ther defining  it,  to  put  him  to  a  disclaim- 
er, or  to  allegation  and  proof  of  the  estate 
and  interest  which  he  claims,  the  nature 
of  which  must  be  known  to  him,  and  may 


not  be  known  to  the  plaintiff.*  This  de- 
cision accords  with  the  intent  and  pur- 
pose of  tbe  act  which  is  to  compel  the  de- 
fendant to  make  a  showing  of  the  title 
which  he  asserts,  and  enable  the  plaintiff, 
while  the  evidence  Is  still  in  existence,  to 
establish  the  validity  of  bis  title,  and  free 
it  from  tbe  apparent  cloud  with  which  the 
defendant's  claim  covers  it.  Ely  v.  Railroad 
Co.,  129  U.  S.  291,  9  Sup.  Ct.  Rep.  293;  Min- 
ing Co.  v.  Marsano,  10  Nev.  370;  Rough  v. 
Simmons,  65  Cal.  227,  3  Pac.  Rep.  804.  Tbe 
Judgment  cannot  be  disturbed  for  lack  of 
proof,  and  the  complaint  stated  a  cause 
of  action.  The  contention  In  respect  of 
these  matters  not  being  well  founded,  and 
no  other  error  being  called  to  tbe  atten- 
tion of  tbe  court,  the  Judgment  will  be 
affirmed. 

(8  Colo.  A.  255) 

FARMERS'  INDEPENDENT  DITCH  CO.  v. 
AGRICULTURAL,  DITCH  CO.  et  al. 
(Court  of  Appeals  of  Colorado.   March  27, 
1893.) 

Ibriqatio-v—  Ditch  Companies  —  Actios  to  En- 
join Appropriation  of  Water  —  Sufpiciexct 
or  Complaint. 

L  In  an  action  by  a  ditch  company,  brought 
25  years  after  its  incorporation,  for  itself  and 
its  stockholders  in,  and  the  users  and  consum- 
ers of  water  from,  a  certain  irrigating  canal, 
against  another  ditch  company  ana  certain  pub- 
lic officers,  to  enjoin  defendants  from  appro- 
priating the  water  of  a  certain  stream,  and  for 
damages,  on  the  ground  that  plaintiff  had  made 
a  prior  legal  appropriation  of  the  same,  the 
complaint  did  not  state  the  number  or  names 
of,  or  the  quantity  of  land  owned  by,  such 
stockholders  and  users  of  water,  nor  show,  ex- 
cept by  general  averment,  the  necessity  for  the 
quantity  of  water  claimed  to  have  been  ac- 
quired by  prior  appropriations.  Hdi,  that  the 
complaint  was  insufficient. 

2.  Though  there  was  a  decree  of  court  rel- 
ative to  the  rights  of  plaintiff  so  far  as  the  ap- 
propriation of  water  was  concerned  in  a  certain 
district,  the  assertion  of  plaintiffs  rights  to  the 
use  of  the  water  under  such  decree  is  insuffi- 
cient, in  the  absence  of  any  averments  that  de- 
fendant ditch  company  was  a  party  to  the  pro- 
ceeding in  which  it  was  rendered,  or  of  any 
facts  by  which  it  is  precluded  thereby  from  us- 
ing the  water  of  such  stream. 

Error  to  district  court,  Jefferson  county. 

Action  by  tbe  Farmers'  Independent 
Ditch  Company  against  the  Agricultural 
Ditch  Company,  James  P.  Maxwell,  state 
engineer,  Isaac  H.  Batchellor, superintend- 
ent of  irrigation  for  water  district  No.  1, 
and  J.  O.  Hartsell,  water  commissioner 
of  water  district  No.  7,  to  enjoin  defend- 
ants from  appropriating  tbe  water  of  a 
certain  stream,  and  for  damage*  for  past 
appropriations.  There  was  a  Judgment 
sustaining  a  demurrer  to  the  complaint, 
an d  pi ai n  tiff  bri n gs  erro r.  Affirmed. 

Thomas,  Bryant  &  Lee  and  Jas.  W.  Mc- 
Creery,  for  plaintiff  in  error.  C.J.Hughes, 
Jr.,  for  defendants  in  error. 

RICHMOND,  P.  J.  Tbe  plaintiff  In  er- 
ror, the  Farmers'  Independent  Ditch 
Company,  filed  its  complaint  October  23, 
1890,  alleging  "  Its  existence  as  a  corpora- 
tion, and  that  for  a  long  time  last  past  it 
has  been,  and  now  is,  in  the  lawful  pos- 
session, control,  and  management  of  that 


Digitized  by  Google 


Colo.)        FARMERS'  IND.  DITCH  CO.  c 


.  AGRICULTURAL  DITCH  CO.  723 


certain  Irrigating  canal  in  Weld  county 
known  as  the  'Farmers'  Independent 
Ditch,'  and  by  virtue  of  such  possession, 
control,  and  management  is  required  to 
carry  and  distribute,  and  has  carried  and 
distributed,  waterfrom  the  Platte  river  to 
itB  stockholders  and  others  entitled  to  the 
U89  of  the  same,  for  irrigation  and  other 
beneficial  purposes.  That  this  suit  Is 
brought  by  plaintiff  for  itself  and  on  be- 
half and  for  the  use  of  itssaid  stockholders 
in,  and  the  users  and  consumers  of  water 
from,  said  ditch.  That  the  rights  of  plain- 
tiff and  the  rights  of  its  said  stockholders, 
and  the  users  and  consumers  of  water 
for  irrigation  and  other  purposes  as  afore* 
said,  accrued  to  them,  and  each  of  them, 
by  reason  of  the  construction  of  said 
canal,  and  the  taking  of  water  by  the 
means  thereof  from  the  Platte  river,  and 
the  distribution  and  beneficial  use  of  the 
same  upon  lands  lying  thereunder,  at 
and  of  the  date  of  November  20, 1865,  where- 
by an  appropriation  of  the  use  of  the 
water  from  the  Platte  river  was  made 
and  perfected  according  to  the  then  exist- 
ing laws  of  the  land  by  and  for  the  use 
of  the  consumers  and  users  of  water 
from  said  ditch.  That  the  amount  so 
taken,  used,  and  appropriated  as  afore- 
said, as  of  the  20th  day  of  November,  1865, 
is  sixty-one  and  sixty  one-bundredths  cu- 
bic feet  of  water,  standard  measurement, 
per  second  of  time.  That  the  use  of  Bald 
amount  has  continued  without  interrup- 
tion from  the  said  20tb  day  of  November, 
1865,  up  to  the  present  irrigating  season 
of  1890,  and  until  interfered  with  by  the 
defendants,  as  hereinafter  set  forth.  That 
said  amount  of  sixty-one  and  sixty  one- 
hundredths  cubic  feet  is  necessary  to  sup- 
ply said  users  and  consumers  of  water  in 
the  irrigation  of  their  crops,  and  in  carry- 
ing on  their  agricultural  operations  upon 
the  lands  lying  under  and  irrigated  from 
said  ditch,  at  all  times  during  the  irrigat- 
ing seasons  of  the  year.  That  heretofore, 
to  wit,  on  the  28th  day  of  April,  A.  D. 
1883,  a  decree  was  entered  In  the  district 
court  of  the  county  of  Arapahoe,  and  In 
and  for  water  district  No.  2,  which  pro- 
vided, inter  alia,  that  the  users  and  con- 
sumers of  water,  for  irrigation  and  other 
purposes,  from  the  said  the  Farmers' Inde- 
pendent ditch,  were  entitled  to  the  prior- 
ity of  the  use  of  the  water  not  thereto- 
fore appropriated  flowing  and  to  flow  in- 
to the  Platte  river  during  the  irrigating 
season  each  year,  and  to  an  amount  not 
to  exceed  sixty-one  and  sixty  one-hun- 
dred the  cubic  feet  per  second,  as  of  the 
date  of  November  20, 1865.  *  •  *  That 
afterwards,  to  wit,  about  the  21st  day  of 
December.  1874,  the  defendant  the  Agricul- 
tural Ditch  Company,  and  its  predecessors 
In  interest,  built  and  constructed  that  cer- 
tain ditch  in  Jefferson  county  known  as  the 
'Agricultural  Ditch,'  and  thereby  claimed 
to  have  appropriated  one  hundred  and 
one  and  54-100  cubic  feet.  That  the  said 
the  Agricultural  ditch  is  taken  from  Clear 
creek,  in  Jefferson  county.  That  said 
stream  known  as 'Clear  Creek  *  is  one  of 
the  main  tributaries  of  the  said  Platte 
river  aforesaid,  and  empties  in  to  the  Platte 
river  in  the  county  of  Arapahoe,  state  of 
Colorado,  and  at  a  point  in  said  river 


above  the  headgate  of  the  said  the  Far- 
mers' Independent  ditch.  That  the  said 
alleged  appropriation  of  the  Agricultural 
ditch,  and  its  claim  of  right  to  the  use  of 
water,  if  any  it  has,  Is  wholly  subsequent 
and  Junior  to  the  appropriation  of  the 
plaintiff  company,  and  the  users  and  con- 
sumers of  water  from  its  said  ditch.  That 
the  waters  flowing  in  said  Clear  creek,  as 
well  as  in  the  other  tributaries  of  the 
Platte  river,  are  necessary  to  supply  the 
said  appropriation  of  the  plaintiff  and 
others  senior  to  It,  and  tbs  use  of  the  same 
belongs  of  right  to  said  plaintiff,  to  the 
extent  of  its  said  appropriation,  subject 
only  to  the  rights  of  senior  appropria- 
tions. That  defendant  the  Agricultural 
Ditch  Company  has  Interfered  with  and 
taken  the  water  flowing  in  Clear  creek, 
appropriated  as  aforesaid  by  plaintiff, 
and  has  wrongfully  turned,  and  caused  to 
be  turned,  the  same  into  its  said  ditch, 
and  so  deprived  plaintiff  and  the  users 
and  consumers  of  water  from  its  said 
ditch  of  the  waters  so  flowing  through 
the  said  Cleur  creek  Into  said  river,  and  of 
Its  appropriation  and  use  of  the  same  for 
irrigation  and  other  beneficial  uses.  That, 
during  the  large  part  of  the  irrigating 
season  of  1890,  plaintiff  has  been  illegally 
deprived  of  its  use  of  water  and  the  bene- 
fits of  its  appropriation  thereof  by  means 
of  said  wrongful  acts  and  doings  of  said 
defendant  company,  whereby  the  crops 
and  agricultural  products  of  the  farmers 
and  others  as  aforesaid, dependent  on  the 
water  of  the  said  the  Farmers'  Independ- 
ent ditch,  have  been  in  a  large  measure  lost 
and  destroyed,  to  its  damage  and  the 
damage  of  users  of  water  from  its  said 
ditch,  for  whom  It  sues,  in  the  sum  of  fifty 
thousand  dollars.  That  the  said  James 
P.  Maxwell  is  state  engineer.  That  said 
Isaac  H.  Batchellor  is  superintendent  of 
irrigation  for  water  district  No.  1.  That 
said  J.  G.  Hartzell  Is  water  commissioner 
of  water  district  No.  7.  That  they,  and 
each  of  them,  have  allowed  and  permitted 
thesnld  the  Agricultural  Ditch  Company 
to  take  and  divert  the  waters  flowing 
through  Clear  creek  into  the  Platte  river, 
and  appropriated  by  this  plaintiff,  into 
the  said  the  ditch  of  the  Agricultural  Ditch 
Company,  and  have  permitted  the  said 
the  Agricultural  Ditch  Company,  without 
any  rifcht  or  authority  of  law  whatsoev- 
er, to  Interfere  with  the  rights  and  appro- 
priations of  plaintiff  as  aforesaid,  to  its 
great  damage  as  aforesaid.  That  defend- 
ants are  now  taking,  and  threatening  to 
continue  during  thepresent  irrigating  sea- 
son and  further  seasons  to  take  and  use, 
the  water  so  appropriated  as  aforesaid  by 
plaintiff,  and  plaintiff  has  therefore  no 
adequate  remedy  at  law  for  the  redress 
for  such  injury  and  damage*.  That  the  re- 
sult of  said  taking  and  continued  taking 
and  use  of  water  as  aforesaid,  in  denial  of 
the  right  of  plaintiff,  will  result  in  irrepa- 
rable and  continuing  damage  and  Injury 
to  plaintiff."  Prayer  for  injunction  and 
damages.  To  this  the  following  demurrer 
was  interposed:  "(1)  That  said  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said 
defendant.  (2)  That  said  complaint  does 
not  state  facts  sufficient  to  entitle  said 
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plaintiff  to  tbe  relief  asked,  or  any  relief 
•  whatever,  against  Bald  defendant,  either 
alone  or  Jointly  with  the  other  defendants 
in  said  action.  (3)  There  is  a  defect  of 
parties  plaintiff  in  said  complaint,  in  this, 
to  wit:  That  tbe  alleged  stockholders 
and  users  of  water  through  and  from  the 
ditch  alleged  to  belong  and  to  be  In  tbe 
possession  of  tbe  said  plaintiff  are  not 
joined  with  or  made  parties  plaintiff  In 
said  suit.  (4)  Because  said  complaint  is 
uncertain  and  insufficient,  in  this,  to  wit: 
That  it  does  not  state  the  facts  showing 
the  appropriation  and  continuous  use  by 
the  sab!  plaintiff  and  Its  alleged  stock- 
holders and  consumers  of  the  water,  and 
tbe  actH  by  means  of  wbicb  they  acquired 
priorities  attempted  to  be  set  up  in  said 
complaint.  (5)  The  said  complaint  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  this  defendant,  or 
against  this  defendant  Jointly  with  its  co- 
defendants  herein,  in  this,  to  wit:  That 
It  does  not  state  facts  sufficient  to  show 
that  the  said  defendants,  or  any  of  them, 
were  parties  to,  or  in  any  manner  affected 
or  concluded  by,  tbe  alleged  decree  of  pri- 
orities referred  to  and  relied  upon  In  said 
complaint.  (6}  Because  said  complaint 
is  uncertain,  ambiguous,  and  unintelligible, 
in  this,  to  wit:  That  it  fails  to  setup 
the  whole  of  the  alleged  decrees  mentioned 
therein,  or  a  sufficient  portion  thereof  to 
show  any  right  or  rights  thereunder  accru- 
ing to  the  said  plaintiff,  or  any  binding 
force  thereunder  of  the  same  against  this 
defendant  or  any  of  the  defendants  here- 
in. (7)  This  court  has  not,  and  cannot 
have.  Jurisdiction  to  inquire  into  and  de- 
termine the  matters  sought  to  be  tbe  sub- 
ject of  litigation  in  said  complaint  in  tbls 
cause,  for  tbe  reason  that,  as  appears  in 
and  by  said  complaint,  there  is  now  pend- 
ing, and  hns  been  an  adjudication  concern- 
ing the  same  subject-matter.  (8)  That 
there  is  a  defect  of  parties  defendant  in 
said  suit,  In  this,  to  wit:  That  the  par- 
ties using  and  consuming  water  In  said 
district  No.  7  are  not  Joined  with  the  other 
defendants  herein.  (9)  That  there  is  a 
misjoinder  of  parties  defendant  herein,  in 
this,  to  wit:  That  this  defendant  is  Im- 
properly Joined  and  united  with  the  other 
defendants  herein,  to  wit:  James  P. 
Maxwell,  as  state  engineer;  Isaac  H. 
Batchellor,  as  superintendent  of  Irriga- 
tion for  water  district  No.  1 ;  J.  G.  Hartzell, 
as  water  commissioner  for  district  Nit.  7. 
(10)  And  that  said  complaint  Is  other- 
wise  uncertain,  uiiintelligble,  and  ambigu- 
ous, and  insufficient  to  be  answered  unto 
by  tbls  defendant."  The  demurrer  was 
sustained,  and  plain  tiff  elected  to  stand  by 
tbe  complaint,  and  prosecutes  this  error. 

The  only  question  for  our  consideration 
is  whether  or  not  tbe  court  erred  in  sus- 
taining tbe  demurrer.  A  determination  of 
this  question  is  not  without  difficulty. 
Tbe  Increase  in  the  agricultural  interests 
of  the  state,  the  necessity  for  water  to  ir- 
rigate lands  devoted  to  this  purpose,  and 
the  scarcity  of  water  In  various  of  the 
streams  In  the  state,  render  it  absolutely 
essential  that  caution  should  be  exercised 
by  the  courts  in  reaching  conclusions  In- 
volving such  rights.  Jn  our  opinion,  it  Is 
absolutely  necessary  that,  when  one  seeks 


to  enforce  an  alleged  right  to  tbe  use  of 
water  as  against  others,  the  complaint 
should  contain  every  essential  averment 
necessary  to  show  the  existence  of  sucb 
right  under  the  provisions  of  the  constitu- 
tion of  tbe  state,  the  statutes,  and  the 
various  conclusions  reached  by  tbe  su- 
preme court,  wherein  provisions  are  made 
and  Interpretations  given  concerning  such 
right  or  rights.  In  order  that  a  thorough 
understanding  of  onr  conclusion  may  ob- 
tain, we  have  deemed  it  prudent  to  Incor- 
porate into  the  opinion  the  complaint  and 
demurrer,  believing  a  careful  examination 
of  them  will  make  our  position  more  in- 
telligible. 

In  the  case  of  Reservoir  Co.  v.  South- 
worth,  13  Colo.  Ill,  21  Pac.  Rep.  1028,  a 
similar  question  was  presented  for  tbe  con- 
sideration of  the  court.  It  is  true  in  that 
case  there  is  seemingly  a  conflict  of  opin- 
ion between  the  Justices  then  composing 
the  bench,  but  we  think  sufficient  can  be 
gathered  from  each  of  tbe  opinions  to 
demonstrate  .the  fact  to  be  that  the  de- 
murrer to  the  complaint  In  this  particular 
case  was  properly  sustained.  In  the  opin- 
ion of  Justice  Hayt,  in  commenting  upon 
the  case  of  Thomas  v.Guiraud,6  Colo.  583, 
and  other  cases,  this  language  is  used: 
"In  the  llgbt  of  these  decisions,  it  seems 
clear  that,  at  least  under  some  circumstan- 
ces, different  users  of  water,  obtaining 
their  supply  through  the  same  ditch,  may 
have  different  priori  ties  of  right  to  the  wa- 
ter; that  tbe  appropriations  do  not  neces- 
sarily relate  to  the  same  time.  •  •  • 
It  is  well  established  that  no  mere  diver- 
sion of  water  from  astream  will  constitute 
the  constitutional  appropriation.  To 
make  it  such.  It  must  be  applied  to  some 
beneficial  use,  and,  in  case  of  irrigation,  it 
must  be  artuully  applied  to  the  land  before 
the  appropriation  is  complete."  Let  us 
apply  the  principle  thus  announced  to  this 
complaint.  It  is  alleged  that  the  suit  Is 
brought  by  plaintiff  for  itself,  and  on  be- 
half aud  for  the  use  of  its  said  stockhold- 
ers In,  and  the  users  and  consumers  of 
water  from,  said  ditch.  Tbe  names  of  the 
stockholders  are  not  mentioned;  the  num- 
ber is  not  given;  the  quantity  of  land 
owned  by  sucb  stockholders  is  not  set 
forth;  the  necessity  for  the  quantity  of 
water  claimed  to  have  been  acquired  by 
prior  appropriations  for  the  purpose  of  ir- 
rigation is  not  shown.  It  is  averred  In 
a  general  way.  If  as  Is  said  that,  under 
some  circumstances,  different  users  of  wa- 
ter, obtaining  their  supply  through  tbe 
same  ditch,  may  have  different  priorities 
of  right  to  tbe  water,  and  that  the  ap- 
propriations do  not  necessarily  relate  to 
tbe  same  time,  tben.  if  'the  contention  of 
plaintiff  in  error  becorrect.it  should  ap- 
pear by  averment  in  the  complaint  that 
the  ditch  company,  as  well  as  the  consum- 
ers and  stockholders,  have  a  prior  right 
to  those  of  the  defendant  in  error.  It  may 
be,  and  It  can  fairly  be  assumed  to  be  true, 
that  the  stockholders  of  the  company,  at 
the  time  of  tbe  institution  of  tbis  suit,  are 
not  the  same  as  those  existing  as  early  as 
1865.  They  may  be  less;  they  may  be 
more.  Some  of  the  land  Irrlgnted  in  the 
earlier  day  may  have  been  abandoned; 
other  lands  may  have  been  acquired  along 
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tbe  line  of  the  ditch  subsequent  to  the  ad- 
mitted date  when  the  Farmers'  Independ- 
ent Ditch  Company  was  tncorpora  ted.  We 
are  at  a  loss  to  see  bow  the  defendant 
company  conld  have  answered  tbe  com- 
plaint without  supplying,  by  Its  answer, 
this  defect  of  parties  and  details.  In  the 
opinion  of  Justice  Helm,  be  says:  "The 
act  of  turning  water  from  the  carrier's 
canal  into  his  lateral  cannot  be  regarded 
as  a  diversion,  within  tbe  meaning;  of  the 
constitution;  nor  can  this  act  of  itself, 
when  combined  with  tbe  use,  create  a  valid 
constitutional  appropriation.  There  is 
therefore  no  escape  from  tbe  conclusion 
hitherto  announced  by  this  court  that  in 
cases  like  thepresenttbecarrier'sdiverslon 
from  tbe  natural  stream  must  unite  with 
the  consumer's  use,  in  order  that  there 
may  be  a  complete  appropriation,  within 
the  meaning  of  our  fundamental  law." 
If  this  be  true,  how  can  it  be  said  that  a 
general  allegation  that  the  Farmers' In- 
dependent Ditch  Company  Is  entitled  to 
the  use  of  a  certain  quantity  or  water  for 
the  purpose  of  supplying  its  stockholders 
and  users  of  water,  or  that  tbe  water  so 
claimed  is  being  appropriated  for  what  Is 
now  understood  to  be  a  beneficial  use,  to 
wit,  irrigation  of  lands,  is  sufficient.  If 
we  understand  this  conclusion  of  Justice 
Helm,  It  means  that  tbe  diversion  of  water 
from  the  natural  stream  by  tbe  ditch  com- 
pany does  not  constitute  a  constitutional 
appropriation,  but  that  it  must  appear 
that  this  diversion  must  have  united  with 
it  the  consumer's  use,  in  order  that  there 
may  be  a  complete  appropriation.  If  we 
are  correct  in  this  interpretation  of  the 
language,  ft  certainly  follows  that  the 
names  of  the  individuals,  the  land  to  be 
served  by  the  use  of  tbe  water,  must  be 
set  forth  In  the  complaint,  in  order  that 
the  defendant  can  properly  and  intelligent- 
ly attack  the  claim  of  plaintiff.  It  is  im- 
portant to  aver  whether  all  of  the  water 
diverted  from  its  natural  channel  by  tbe 
ditch  company  is  not  so  diverted  for  the 
purpose  of  irrigating  the  land  of  a  few, 
rather  than  many.  In  other  words,  we 
think  that,  before  a  court  can  hecalled  up- 
on to  enter  a  decree  In  conformity  with  the 
prayer  of  the  complaint,  the  number  of 
consumers  who  unite  their  use  with  the 
"carrier's  diversion"  roust  appear.  The 
mere  fact  that  the  ditch  company  has  a 
decree  within  a  certain  district,  for  a  cer- 
tain amount  of  water,  and  its  right  to  the 
use  of  that  water  is  by  a  certain  decree  de- 
clared to  be  prior  to  others  in  another  dis- 
trict, and  further  down  or  up  the  stream, 
does  not,  under  the  conclusion  reached  by 
all  the  Justices,  constitute  an  appropria- 
tion for  which  a  final  decree  could  be  en- 
tered. The  names  of  the  individuals,  the 
date  of  their  appropriations,  tbe  amount 
and  quantity  of  land  for  which  water  Is 
needed,  must  appear.  In  order  to  show 
that  the  diversion  and  tbe  consumption 
necessary  t»  constitute  tbe  appropriation 
is  prior  to  any  rights  acquired  atuny  time 
by  the  defendant  company.  By  Justice 
Elliott,  In  bin  opinion,  it  is  held  that  a  gen- 
eral averment  of  priority  to  the  use  of 
water  through  the  ditch  of  the  defendant 
company  for  tbe  Irrigation  of  bis  lands 


antedating  the  priorities  of  the  other  de- 
fendants is  not  sufficient ;  that  the  eom- 
plalnt  mast  contain  an  averment  of  tbe 
fact  that  the  plaintiff  has  been  accustomed 
to  take  and  apply  the  water  without 
waiver  or  abandonment,  or  at  all,  to  the 
irrigation  of  his  crops.  Combs  v.  Ditch 
Co.,  17  Colo.  146,  28  Pac.  Rep.  966. 

It  Is  a  well- recognized  rule  that  a  state- 
ment of  legal  conclusions  does  not  consti- 
tute a  cause  of  action.  The  facts  upon 
which  the  cause  of  action  is  based  must  be 
stated;  and  we  think  that  tbe  complaint 
in  this  case  comes  clearly  within  the  role 
abova  recited:  in  other  words,  that  the 
assertion  of  plaintiff's  rights  to  tbe  use  of 
water  is  but  a  conclusion  of  law.  Conced- 
ing that  there  was  a  decree  of  a  court  rela- 
tive to  tbe  rights  of  the  plaintiff  company 
so  far  as  tbe  appropriation  of  water  was 
concerned  in  a  certain  district,  yet  such  a 
decree  cannot  go  so  far  as  to  conclude  tbe 
rights  of  Individuals  who  were  not  parties 
to  that  proceeding;  and  It  is  nowhere  al- 
leged or  averred  that  the  defendant  com- 
pany was  ever  made  a  party  to  tbe  pre- 
vious proceeding,  nor  Is  it  shown  by  what 
means,  by  what  facts  or  circumstances, 
tbey  are  precluded  from  uslug  water  from 
the  Platte  river,  or  other  stream  tributary 
thereto,  by  virtue  of  tbe  decree.  We  tbink 
that  the  complaint  falls  to  state  a  cause 
of  action.  Tbe  demurrer  was  properly 
sustained. 

Tbe  judgment  must  be  affirmed. 


(3  Colo.  App.  196) 

RIO  GRANDE  SOUTHERN  R.  CO.  v. 
DEASY. 

(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

General  and  Special  Verdict— Inconsisten- 
cies. 

Where,  in  proceedings  to  condemn  land 
for  railroad,  purposes,  the  jury,  by  their  general 
verdict,  find  the  value  of  the  land  to  be  $350, 
and  the  damages  otherwise  sustained  by  the 
owner  to  be  $170,  and  by  their  special  verdict 
find  that  the  owner  sustained  no  damages  as 
to  the  balance  of  the  land  not  taken,  and  that 
the  value  of  what  the  railroad  had  appropriat- 
ed was  not  diminished  by  any  collateral  ben- 
efits to  the  owner,  the  special  finding  must 
control;  and  the  judgment  will,  on  appeal,  be 
modified  by  setting:  aside  that  part  of  the  judg- 
ment awarding  $170  damages. 

Appeal  from  district  court,  La  Plata 
county. 

Petition  by  the  Rio  Grande  Southern 
Railroad  Compauy  against  John  Ueasy  to 
condemn  land  of  defendant  for  plaintiff's 
railroad  line.  The  petition  was  allowed 
on  payment  by  plaintiff  of  a  certain  sum 
assessed  an  damagea.  and  plaintiff  ap- 
peals.  Modified  and  affirmed. 

Russell  &  McCloskey,  for  appellant. 

BISSELL,  J.   In  1890  the  Rio  Grande 
Southern   Railroad  Company   was  con 
et  rue  ting  its  road   through   La  Plata 
county.   The  line,  as  laid  out  and  built, 
crossed  a  part  of  the  northwest  quarter 
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of  section  8,  which  was  owned  by  the  ap- 
pellee, John  Deasy.  To  acquire  title  to 
what  was  required  for  railroad  purposes, 
the  corporation  Hied  its  petition  to  con- 
demn a  way  through  Deasy's  land.  Under 
these  proceedings  a  trial  was  bad,  and  the 
petition  to  condemn  was  allowed  on  pay- 
ment of  the  damages,  which  the  jury  as- 
sessed at  the  sum  of  9500.  From  this 
judgment  the  company  appealed  to  the 
supreme  court,  from  which,  under  the 
statute,  the  case  came  here  for  considera- 
tion. In  one  part  only  is  the  judgment 
attacked.  The  jury  rendered  a  verdict  of 
which  the  company  does  not  complain, 
otherwise  than  as  to  the  discrepancy  be- 
tween it  and  the  special  findings  of  the 
Jory  on  the  questions  submitted  to  them. 
By  their  general  verdict  the  Jury  found 
that  the  value  of  the  land  was  $830,  and 
that  the  damages  which  Deasy  had  oth- 
erwise sustained  amounted  to  $170.  The 
general  verdict,  however,  does  not  express 
all  the  Items  which  the  jury  is  bound  to 
find  to  make  it  conform  to  the  statute. 
Under  some  circumstances  it  would  un- 
doubtedly have  to  be  set  aside  for  the 
want  of  these  statutory  requisites.  But 
the  special  findings  remove  all  difficulty  in 
this  direction,  and  by  them  the  jury  un- 
doubtedly declared  that  the  defendant 
had  suffered  no  damages  as  to  the  balance 
of  the  land  not  taken,  whether  It  lay  north 
or  south  of  the  road,  and  that  the  value 
of  what  the  railroad  bad  appropriated 
was  not  diminished  hy  any  collateral  ben- 
efits accruing  to  the  owner.  Their  con- 
clusions in  respect  of  these  matters  are 
clear,  definite,  and  unmistakable.  Under 
these  circumstances  their  special  findings 
must  control,  and  the  judgment  ought  to 
have  been  entered  in  conformity  with  these 
established  facts.  Jt  is  quite  true  that,  in 
u  sort  of  a  summary  of  the  items  of  which 
their  verdict  was  composed,  the  jury 
stated  that  they  allowed  Deasy  $100  for 
general  iuconvenlence,  and  $70  for  some 
other  elements  of  damage,  which  they 
specified.  This  general  summarization 
cannot  be  permitted  to  overcome  their 
specific  declaration  that  no  damage  bad 
come  to  the  owner,  or  benefit  been  re- 
ceived by  him.  by  reason  of  the  construc- 
tion of  the  road  through  the  land.  It  Is 
thus  quite  possible  to  modify  and  uphold 
the  judgment,  and  evidently  do  substan- 
tial justice  between  the  parties.  The  rec- 
ord does  not  disclose  the  evidence,  but 
there  is  enough  contained  in  it  to  lead  us 
to  the  conclusion  that  there  would  be 
no  want  of  equity  to  modify  and  sustain 
it,  and  that,  therefore,  it  should  not  oth- 
erwise be  disturbed.  We  conclude  that 
that  part  of  the  judgment  awarding 
Deasy  $170  damages  should  beset  aside, 
and  that  the  finding  of  $330  for  the  value 
of  the  land  should  be  confirmed.  Under 
these  circumstances  the  usual  order  con- 
cerning the  costs  ought  not  to  prevail, 
and  they  should  he  divided  between  the 
parties.  It  is  therefore  ordered  that  the 
judgment  be  reduced  to  the  sum  of  $330, 
and  that  as  thus  modified  it  should  be 
affirmed,  and  that  the  c  Dsts  of  this  appeal 
should  be  borne  equally  by  the  respective 
parties. 


(5  Wash.  799) 
CHARVAT  v.  MEYERS. 
(Supreme  Court  of  Washington.   Feb.  24, 1893.) 
Contract— Consideration. 

Plaintiff  made  improvements  on  defend- 
ant's land,  being  induced  to  do  so  by  defend- 
ant's representations  that  the  land  belonged  to 
a  railroad  company,  and  that  by  improving  it 
plaintiff  might  acquire  title  thereto  from  the 
company.  Held,  that  these  facts  constituted  a 
sufficient  consideration  for  a  subsequent  prom- 
ise by  defendant  to  pay  plaintiff  for  the  ina- 
provements. 

Appeal  from  superior  court,  Spokane 
county;  James  Z.  Moore,  Judge. 

Action  by  Vincene  Char  vat  against  Pe- 
ter E.  Meyers.  Plaintiff  obtained  judg- 
ment.  Defendant  appeals.  Affirmed. 

Jones,  Voorhees  &  Stephens,  for  appel- 
lant. David  Herman  and  James  Dawson, 
for  respondent. 

SCOTT,  J.  This  was  an  action  brought 
by  the  plaintiff  against  the  defendant  to 
recover  the  sum  of  $268  for  improvements 
made  by  him  on  lands  owned  by  the  de- 
fendant. The  plaintiff  obtained  judgment, 
and  the  defendant  appealed.  The  com- 
plaint alleges  that  on  the  20th  day  of  No- 
vember, 1890,  the  defendant  represented  to 
the  plaintiff  that  a  certain  piece  of  land 
(describing  it)  was  vacant  and  unoccu- 
pied, and  that  the  plaintiff  could  acquire 
title  thereto  from  the  Northern  Pacific 
Railroad  Company  by  settling  thereon, 
improving  the  same,  and  making  applica- 
tion to  purchase  from  said  company ;  that 
the  plaintiff,  relying  on  said  statements, 
and  in  ignorance  of  the  true  location  of 
the  said  land,  settbd  thereon,  and  made 
valuable  and  permanent  improvements, 
in  the  way  of  erecting  a  dwelling  house, 
digging  a  well,  and  clearing  several  acres 
of  the  land;  that  said  land  was  not  situ- 
ated as  the  defendant  represented  it  to  be. 
but  in  fact  was,  and  now  is,  owned  by 
the  defendant  iu  fee;  that,  after  the  mak- 
ing of  said  improvements,  the  defendant 
claimed  the  tract  of  land,  together  with 
the  improvements;  that  thereafter  the 
plaintiff  and  defendant  effected  a  compro- 
mise, and  the  defendant  undertook  to  pay 
to  plaintiff  the  just  and  reasonable  value 
of  said  improvements,  and  all  damages 
sustained  by  the  plaintiff,  but  that  he 
thereafter  refused  to  do  so.  The  defend- 
ant's answer  was  a  general  denial,  with  a 
counterclaim  for  the  use  and  occupation 
of  the  land,  and  for  cutting  timber  there- 
on. Appellant  alleges  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  that  the  evi- 
dence was  Insufficient  to  sustain  a  recov- 
ery. He  alleges  that  no  consideration 
was  pleaded  for  the  alleged  promise  of  the 
defendant;  that  tbe  amended  complaint 
simply  pleaded  a  promise  for  past  consid- 
eration, upon  which  no  liability  can  be 
based ;  that  there  was  no  controversy  be- 
tween the  parties  upon  which  thesaid  pre- 
tended compromise  could  be  based. 

We  think  there  were  sufficient  facta  prov- 
en to  show  a  controversy  between  the 
parties  as  to  the  misrepresentations  of  tbe 
defendant  and  his  liability  therefor.  Ac- 
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cording:  to  the  plaintiff's  testimony,  the 
defendant  sought  the  plaintiff,  and  ad  vised 
hini  to  settle  ud  the  land,  and  pretended 
to  show  him  where  the  lines  were,  but  did 
not  show  him  the  true  location  thereof. 
The  facts  testified  to  by  the  plaintiff  were 
sufficient  to  support  a  promise  to  pay, 
regardless  of  whether  the  misrepresenta- 
tions of  the  defendant  were  or  were  not 
fraudulent.  The  defendant  assumed  to 
know  the  location  of  the  land,  and  be 
owned  the  land  adjoining  the  tract  owned 
by  the  railroad  company.  The  action 
was  properly  brought  upon  the  promise 
to  pay. 

It  sufficiently  appears  that,  upon  the 
payment  of  the  amount,  the  defendant 
was  to  have  all  of  the  improvements,  and 
this  would  naturally  result  from  the  situ- 
ation. The  plaintiff  testified  that  it 
would  be  impracticable  to  remove  the 
buildings,  and,  of  course,  it  was  Impossi- 
ble to  move  theotherlmprovements.  The 
defendant  reaped  the  benefit  of  the  plain- 
tiff's labor  and  money  performed  and  ex- 
pended as  aforesaid  by  reason  of  the  acts 
of  the  defendant.  There  was  no  error  in 
not  permitting  the  defendant  to  show 
that  the  value  of  the  land  was  not  en- 
hanced by  the  improvements,  for  the  plain- 
tiff sought  to  recover  upon  the  promise 
of  the  defendant  to  pay  the  cost  of  the  im- 
provements. The  issues  of  fact  were  set- 
tled by  the  Jury  in  favor  of  the  plaintiff. 

The  defendant  complains  of  an  Instruc- 
tion given  by  the  court,  which  be  claims 
was  not  warranted  by  the  pleadings  or 
evidence.  He  points  out  no  particular 
otherwise  than  this  wherein  he  claims  that 
it  was  erroneous.  The  instruction  was 
directly  pertinent  to  the  issues  made. 

Judgment  affirmed. 

DUNBAR,  C.  J.,  and  HOYT,  STILES, 
and  ANDERS,  JJ.,  concur. 


(5  Wash.  759) 

MEEKER  et  ux.  v.  CITY  OP  PUYALLUP. 
(Supreme  Court  of  Washington.  Feb.  17, 1893.) 
Dedication  or  Park— Change  of  Gbantee. 
Where  a  person  conveys  land  to  a  town, 
to  be  used  for  a  public  park,  and.  the  town  cor- 
poration being  invalid,  a  city  corporation  is  ef- 
fected, which  accepts  the  grant  on  the  condi- 
tions named  therein,  the  conveyance  is  valid, 
since  the  evident  intention  of  the  grantor  was 
not  to  convey  the  land  to  any  particular  corpo- 
ration, but  to  dedicate  it  to  the  public,  and 
since,  in  such  case,  the  grant  would  be  valid, 
though  no  grantee  whatever  was  named  there- 
in. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  by  Ezra  M.  Meeker  and  wife 
against  the  city  of  Puyallup  to  declare 
plaintiffs  the  owners  of  certain  lands  which 
they  had  dedicated  to  the  public.  There 
was  judgment  for  defendant,  and  plain- 
tiffs appeal.  Affirmed. 

Pritchard,  8tevens,  Grosscup  &  Seymour, 
for  appellants.  W.  W.  Gasklll.  City  Atty., 
and  Thos.  Carroll,  for  respondent. 

HOYT,  J.  In  1889  appellants  executed 
and  delivered  to  the  town  of  Puyallup  a 


deed  conveying  the  land  in  question  to 
said  town  for  the  purpose  of  a  public 
park.  Such  deed  was  accepted  by  the 
town,  and  placed  on  record  In  the  audi- 
tor's office,  and  an  ordinance  was  duly 
passed  agreeing  to  all  of  the  conditions  set 
out  In  said  dend.  Thereafter  Bald  town, 
by  its  properly  constituted  authorities, 
took  possession  of  the  land,  and  exercised 
full  control  of  the  samo  as  a  public  park. 
The  grantors  fully  recognized  the  right  of 
said  town  so  to  do,  and  in  many  ways  en- 
couraged and  acquiesced  in  the  use  and 
control  of  said  land  as  such  public  park. 
Subsequent  to  the  making  of  this  deed  the 
attempted  Incorporation  of  said  town 
was  declared  invalid  by  this  court.  Some 
time  thereafter  the  city  of  Puyallup  was 
duly  incorporated  under  the  laws  of  the 
state  of  Washington,  with  substantially 
the  same  boundaries  as  those  Included  In 
the  attempted  Incorporation  of  the  town 
of  Puyallup.  After  the  incorporation  of 
the  said  city  of  Puyallup  the  authorities 
thereof  exercised  acts  of  ownership  over 
the  land  in  question  as  a  park,  in  the  same 
manner  as  had  the  acting  authorities  of 
the  former  attempted  incorporation.  The 
said  city  of  Puyallup  also  duly  passed  an 
ordinance  accepting  all  the  conditions  in 
the  deed  to  the  said  town  of  Puyallup. 
This  ordinance  was  not  passed  until  after 
the  action  was  commenced,  and  could  not 
aid  the  title  of  respondent  under  the  deed 
in  question;  but  as  It  was  a  fuct  in  the- 
case  at  the  time  the  decree  was  rendered 
it  could  properly  be  taken  Into  account  in 
determining  the  relief  to  be  granted.  The 
above-stated  facts  appear  clearly  from  the 
record,  and  there  la  some  testimony  tend- 
ing to  show  acta. on  the  part  of  the  gran- 
tors in  said  deed  since  the  incorporation 
of  said  city  affirmatively  recognizing  the 
use  of  the  land  In  question  as  a  public 
park.  But  upon  this  point  the  proof  is 
not  satisfactory.  There  is,  however,  proof 
that  for  some  months  after  the  new  Incor- 
poration the  appellants  stood  by,  and, 
with  knowledge  that  the  property  was 
being  used  and  controlled  by  the  city  as  a 
park,  said  nothing  in  opposition  to  Its  be- 
ing so  used  and  controlled. 

Appellants  sought  by  this  action  to  ob- 
tain a  decree  that  the  city  of  Puyallup  has 
no  rights  to  the  land  in  question,  and  that 
said  appellants  are  the  owners  thereof, 
discharged  of  and  from  any  claim  of  the 
public  growing  out  of  the  facts  above  set 
forth.  That  the  acts  of  the  appellants 
outside  of  the  making  of  said  deed  were 
insufficient  to  constitute  a  dedication  of 
the  land  is  clear,  and,  if  such  deed  can 
have  no  force  in  aiding  the  contention  of 
the  respondent  that  the  same  has  been 
dedicated  to  public  use,  the  claim  of  ap- 
pellants must  be  sustained.  The  Impor- 
tant question,  then,  is  as  to  the  construc- 
tion of  this  deed.  Appellants  claim  that 
it  is  absolutely  void  for  the  reason  that 
at  the  time  it  was  executed  there  was  no 
grantee  to  takethe  title.  If  it  is  to  becon- 
atrued  as  a  conveyance  for  private  uses, 
such  would  be  the  undoubted  effect  of  the 
want  of  agrantee;  but  if  thegrant  Is  such 
that  it  can  be  construed  as  a  dedication 
to  the  public,  such  would  not  be  the  nec- 
essary result.   A  grant  of  this  kind  may 
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be  perfectly  valid,  and  such  as  tbe  courts 
will  folly  enforce,  even  although  no  gran- 
tea  whatever  be  named  therein.  This  dis- 
tinction grows  out  of  the  necessities  of  the 
case,  and  has  always  been  recognised  by 
the  courts.  In  the  case  of  City  of  Clnclu- 
nati  v.  Lessees  of  White,  6  Pet.  431,  this 
rule  was  announced,  and  a  large  number 
of  cases  cited  to  sustain  the  same.  Before 
this  derision  there  had  been  some  claim 
that,  although  such  rule  existed  as  to 
streets  and  highways,  it  did  not  exist  as 
to  grants  to  the  public  for  other  uses.  The 
court,  however,  refused  to  recognize  any 
such  distinction,  and  applied  tbe  rule  to 
a  public  use  similar  to  that  sought  to  be 
conferred  in  the  case  at  bar.  This  same 
doctrine  was  again  announced  by  tbe  su- 
preme court  of  the  United  States  In  New 
Orleans  v.  D.  8.,  10  Pet.  662;  by  the  su- 
preme court  of  Ohio  in  Brown  v, Manning, 
G  Ohio,  298;  aud  by  the  supreme  court  of 
lllinuiH  in  May  wood  Co.  v.  Village  of 
May  wood,  6  N.  E.  Kep.  866.  In  the  latter 
case  a  dedication  to  the  public  was  sus- 
tained, though  the  grantee  to  hold  tbe 
title  for  tbe  benefit  of  such  public  did  not 
hare  an  existence  until  about  10  years 
after  the  date  of  the  dedication.  Such  be- 
ing the  rule  as  to  dedications  to  public 
use,  it  follows  that  if  the  deed  in  question 
can  be  construed  as  such  dedication,  in- 
stead of  as  u  private  grant,  it  can  be  sus- 
tained, though  at  the  time  of  its  execution 
■there  was  no  grantee  to  take  the  title.  In 
determining  this  question  the  intention  of 
the  parties  must  control.  What  was  the 
intention  of  the  grantors  in  making  said 
deed?  We  think  it  was  to  dedicate  to  tbe 
public  tbe  land  in  question  for  its  use  as  a 
park,  and  tbe  supposed  incorporation  was 
made  the  nominal  grantee  as  an  aid  in  the 
accomplishment  of  tbe  purposes  of  the 
dedication.  The  principal  thing  in  the 
mind  of  the  grantors  was  not  as  to  the 
particular  incorporation  which  represent- 
ed the  public,  but  the  public  itself.  And 
the  grant  would,  under  the  circumstances, 
have  bad  full  effect  at  the  date  of  the  exe- 
cution of  the  deed  bad  there  been  no  condi- 
tions attached  to  the  dedication.  But, 
there  being  conditions  which  required  ac- 
tion on  the  part  of  the  representatives  of 
the  public,  the  grant  could  not  take  full 
effect  until  tbe  public  had  so  organized 
that  it  could  bind  itself  to  the  perform- 
ance of  the  conditions  required  on  its  part 
by  tbe  terms  of  the  grant;  and  as  soon  as 
the  public  had  thus  organized,  and  the  or- 
ganization had  acted,  the  dedication  be- 
came fully  effectual.  In  what  we  have 
said  above  we  have  given  no  weight  what- 
ever to  the  fact  that  there  was  a  corpora- 
tion in  form  answering  the  description  of 
the  grantee  in  the  deed,  and  that  the  pres- 
ent incorporation  might  beheld  to  he  sub- 
stantially the  successors  in  Interest  of  such 
incorporation.  There  might  be  a  grave 
question  as  to  whether  or  not,  under  all 
the  circumstances  of  this  case,  appellants 
could  attack  the  capacity  of  tbe  grantee 
which  they  themselves  had  named.  But 
this  question  is  of  no  importance  iu  view 
of  the  conclusion  to  which  we  have  ar- 
rived as  above  stated.  In  our  opinion, 
the  deed  was,  in  effect,  a  dedication  to  the 
public;  that  the  public  to  whom  it  was 


dedicated  is  now  represented  by  tbe  city 
of  Puyallup;  that  said  city,  as  the  repre- 
sentative of  such  public,  has  sufficiently 
complied  with  tbe  conditions  of  tbe  dedi- 
catory grant,  and  tbat  the  same  Is  of  full 
force  and  effect.  The  decree  of  tbe  lower 
court  must  be  affirmed. 

DUNBAR,  0.  J.,  and  STILES,  SCOTT, 
and  ANDERS,  JJ.,  concur. 

(5  Wash.  877) 
HEALD  v.  HODDER  et  aL 
(Supreme  Court  of  Washington.   Feb.  6, 1893.} 
Mechanics'  Liens- Intention  o»  Claimant— 
Notice. 

1.  In  an  action  to  foreclose  a  mechanic' j> 
lien  for  work  done  the  proof  was  unsatisfactory 
as  to  whether  plaintiff  kept  a  correct  account 
showing  how  many  days  he  worked  on  the 
buildings  against  which  the  lien  was  claimed, 
and  there  was  evidence  that  he  was  regularly 
employed  for  a  year  or  more  by  the  contractors, 
and  worked  for  them  indiscriminately  on  sucn 
buildings  and  other  buildings,  as  they  directed. 
Held,  that  the  trial  court  properly  found  that 
the  work  for  which  the  lien  was  claimed  was 
done  on  the  credit  of  the  contractors,  and  with 
no  intent  to  claim  a  lien  therefor,  though  plain- 
tiff testified  that  he  intended  to  claim  a  lien. 

2.  A  mechanic's  lien  notice  must  state  ei- 
ther that  the  work  for  which  the  lien  is  claimed 
was  done  at  the  direct  instance  of  the  owners, 
or  that  those  for  whom  the  work  was  done  oc- 
cupied such  a  relation  to  the  owners  as  made 
them  their  agents  within  the  lien  law.  Warren 
v.  Quade,  (Wash.)  29  Pac  Rep.  827,  followed. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  byZacbary  Heaid  against  Mary 
Hodder,  John  Hodder,  and  others  to  fore- 
close a  Hen  for  work  and  labor  by  plaintiff 
on  defendants'  buildings.  Judgment  for 
defendants.   Plaintiff  appeals.  Affirmed. 

Clay  pool  &  Haigbt,  for  appellan  t.  Snell 
&  Bedford,  for  respondents. 

HOTT,  J.  This  action  was  brought  to 
foreclose  a  Hen  for  labor  alleged  to  have 
been  performed  by  the  plaintiff  on  two  cer- 
tain bouses  which  were  being  erected  for 
the  defendants  Hodder  by  the  other  de- 
fendants. The  court  below  found  as  a 
fact  that  the  labor  for  which  the  lien  was 
claimed  was  performed  upon  the  sole  cred- 
it of  the  contractors  who  were  erectiug 
the  buildings,  and  with  no  intent  to  claim 
a  lien  thereon.  Taking  all  tbe  testimony 
in  the  record  together,  we  think  it  justified 
this  finding.  It  is  true  that  there  were 
some  isolated  statements  in  the  testimony 
of  the  plaintiff  which  tended  to  show  that 
he  at  all  times  intended  to  claim  a  lien  up. 
on  the  buildings  for  his  labor,  but  some  of 
his  own  testimony  is  inconsistent  with 
this  theory,  and.  when  all  of  it  Is  investi- 
gated In  the  light  of  facts  sufficiently  es- 
tablished by  other  proofs  in  tbe  case,  we 
think  it  does  not  sustain  his  contention 
that  he  so  intended  to  claim  a  Hen.  The 
proof  is  unsatisfactory  as  to  whether  or 
not  be  kept  any  correct  account  showing 
just  how  many  days  be  worked  upon  these 
particular  buildings.  His  time  book, 
offered  in  evidence,  shows  that  the  labor 
for  which  he  claimed  a  lien  was  more  than 
half  of  It  performed  In  December,  while  tbe 
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testimony,  taken  as  a  whole,  conclusively 
shows  that  the  buildings  upon  which  be 
sought  to  enforce  bis  lien  were  not  com- 
menced until  some  time  In  Jan  nary)  the 
contract  for  their  erection  not  having  been 
entered  into  until  after  the  1st  of  January. 
From  this  it  will  be  seen  that  his  testi- 
mony as  to  the  amount  of  labor  which  he 
had  performed  upon  these  particular 
buildings  was  very  unsatisfactory,  and, 
when  taken  in  connection  with  the  con- 
ceded tact  that  he  was  regularly  em  ployed 
for  a  period  extending  over  a  year  or  more 
by  the  firm  who  had  the  contract  for  erect- 
ing these  buildings,  and  worked  for  them 
indiscriminately  upon  theseor  other  build- 
ings as  they  directed,  it  seems  clear  that 
the  conclusion  of  the  lower  court  was 
right. 

Besides,  there  is  no  attempt  by  him  to 
definitely  specify  as  to  how  much  of  the 
work  for  which  he  claimed  a  lien  was  done 
upon  each  of  the  two  buildings  owned  by 
said  defendants  Hodder,  nor  is  there  any 
attempt  to  show  such  a  state  of  facts  as 
would  Justify  a  joint  lien  for  the  whole 
amount  upon  both  of  said  buildings. 
There  is  a  claim  made  only  for  a  separate 
lien  as  against  each  of  the  buildings  for 
half  of  the  amount  due  for  such  labor,  up- 
on the  general  allegation  and  proof  that 
the  work  proceeded  upon  said  buildings 
together,  and  that  he  thinks  he  performed 
about  aB  much  labor  upon  the  one  as  on 
the  other.  The  fact  that  he  failed  to  keep 
any  separate  account  of  the  work  done 
upon  each  separate  house,  though  not,  in 
Itself,  couclusive,  tends  very  strongly  to 
sustain  the  finding  of  tbecourt  that  he  did 
not  intend  at  the  time  he  so  performed 
such  labor  to  look  to  the  buildings  at  all, 
but,  instead  thereof,  relied  entirely  upon 
the  credit  of  the  firm  by  which  he  was  em- 
ployed. 

Another  matter  tending  strongly  to  sup- 
port such  finding  was  the  fact,  conceded 
by  the  plaintiff  in  his  testimony,  that  in 
the  settlement  between  him  and  the  firm 
for  which  he  was  working  there  was  a  re- 
qaeat  on  the  part  of  such  firm  that  he  wait 
eight  months  forhis  pay, to  which  request 
he  without  objection  agreed.  This  fact 
alone  would  tend  very  strongly  to  show 
that  at  that  time  he  did  not  Intend  to 
claim  a  lien  upon  the  buildings;  and  if  this 
agreement  to  give  such  credit  had  been  re- 
duced to  legal  form,  so  as  to  be  binding 
upon  the  plaintiff,  there  would  be  much 
force  in  the  argument  that  by  giving  such 
credit  he  bad  waived  his  right  to  a  lien 
upon  the  buildings,  even  although  at  all 
times  he  had  Intended  to  rely  upon,  and,  if 
necessary,  enforce,  the  same.  The  decree 
of  the  court  below  should  be  affirmed  for 
the  reason  assigned  by  the  superior  court. 

However,  there  is  another  reason  why 
this  lien  cannot  be  maintained.  It  Is  not 
claimed  that  the  work  was  done  at  the  di- 
rect instance  of  the  owners  of  the  build- 
ings, nor  is  there  any  allegation  or  claim 
in  the  lien  notice  which  shows  that  those 
for  whom  the  work  was  done  occupied 
such  a  relation  to  such  owners  as  made 
them  their  agents  within  the  meaning  of 
the  Hen  law.  The  case  is  therefore  brought 
directly  within  the  ruling  of  this  court  in 
the  case  of  Warren  v.  Quade,  (Wash.)  29 


Pac.  Rep.  837,  in  which  It  was  held  that 
without  such  an  allegation  the  lien  could 
not  be  enforced.  Appellant  practically 
concedes  that  this  lien  is  within  the  ruling 
In  that  case,  but  contends  that  the  deci- 
sion therein  was  wrong.  We  have  re-ex- 
amiued  the  question,  and,  though  it  is 
true  that  there  are  some  cases  which  hold 
that,  if  the  lien  notice  contains  the  allega- 
tions specially  required  by  tbe  statute  to 
be  set  out  therein,  it  is  prima  facie  valid, 
and  the  other  facts  necessary  to  its  en- 
forcement can  be  shown  upon  the  trial, 
and  the  lien  sustained,  such  decisions  do 
not  so  well  harmonize  with  our  views  as 
those  which  hold  that  there  must  be  suffi- 
cient facts  set  out  in  the  lien  notice  to 
prima  facie  ebow  that  tbe  lien  can  be  en- 
forced. If  such  is  not  to  be  tbe  construc- 
tion of  our  statute,  every  beneficial  pur- 
pose would  bave  been  accomplished  by  a 
provision  that  the  lien  notice  need  only 
contain  an  allegation  of  the  fact  that  tbw 
person  claimed  a  lien  for  a  certain  amount 
upon  certain  property  therein  described. 
If  tbe  only  object  of  the  Hen  notice  is  to 
put  persons  upon  inquiry,  such  a  notice 
would  fully  accomplish  its  purpose.  This 
construction  of  our  law  would  make  a 
large  number  of  provisions,  therein  fully 
set  out,  of  no  practical  utility  whatever, 
and,  this  being  the  effect  of  such  interpre- 
tation, we  do  not  feel  Inclined  to  adopt  it. 
We  prefer  to  adopt  an  interpretation 
which  makes  the  lien  notice  in  Itself  of 
some  practical  utility,  and  enables  a 
searcher  of  the  title  to  ascertain  from  such 
notice  whether  or  not  the  facts  exist  which 
will  warrant  the  enforcement  of  tbe  Hen 
for  which  tbeclaiin  is  filed.  For  these  and 
many  other  reasons  which  might  be  given, 
we  are  satisfied  with  the  decision  in  the 
case  above  cited,  and  an  adherence  there- 
to will  result  in  an  affirmance  of  tbe  decree 
rendered  in  this  action.  For  the  two  rea- 
sons above  set  forth  the  Judgment  and  de- 
cree of  tbe  lower  court  must  be  affirmed. 

DUNBAR, C.  J.,  and  SCOTT  and  STILES, 
J  J.,  concur.  ANDERS,  J.,  concurs  in  tbe 
result. 

(5  Wash.  729) 

FAIRHAVEN  LAND  CO.  et  al.  v.  JORDAN 
et  al. 

(Supreme  Court  of  Washington.    Feb.  14, 1893.) 

Refekence— Mechanics'  Liens  —  Notice— Veri- 
fication —  Fob  What  Libn  mat  bb  Obtained 
—Assignment. 

1.  Where  the  court,  in  an  equitable  action, 
orders  the  referee's  report  to  be  set  aside,  and 
the  cause  to  be  retried  before  the  court,  the  ad- 
mission  on  such  retrial  of  evidence  which  adds 
nothing  material  to  plaintiffs  case  is  not  preju- 
dicial to  defendant,  even  if  error.- 

2.  A  recital  in  a  notice  of  lien  filed  by  ma- 
terial men,  that  the  contractor,  as  agent  of  tho 
owner,  ordered  the  material,  sufficiently  alleges 
the  existence  of  the  relation  of  principal  and 
agent  between  the  owner  and  contractor  to  sub- 
ject the  building  to  the  lien. 

3.  A  notice  of  lien,  containing  a  bill  for 
"merchandise,"  is  not  a  sufficient  indication  ot 
the  character  of  the  material,  though  the  claim- 
ant states,  and  the  bill,  by  its  printed  heading, 
shows,  that  he  is  a  dealer  in  rough  and  dressed 
lumber,  sash,  doors,  shingles,  and  blinds. 

4.  Where  the  contract  for  furnishing  mate- 
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rial  fixes  no  time  or  method  of  payment,  the 
notice  of  lien  need  not  set  forth  the  terms  on 
which  the  material  was  furnished,  as  required 
by  Gen.  St.  {  1067.  ,  , 

5.  A  lien  notice  stating  merely  a  balance 
due  the  claimant,  without  stating  the  total 
amount  of  material  furnished,  is  fatally  de- 
fective. ... 

6.  Material  furnished  while  the  contractor's 
bondsmen  are  completing  the  work,  after  its 
abandonment  by  the  contractor,  is  as  much 
the  subject  of  a  lien  as  if  delivered  to  the  con- 
tractor personally. 

7.  Where  a  mechanic's  lien  is  assigned  aft- 
er suit  to  foreclose  is  commenced,  the  assignee 
is  properly  made  a  party. 

8.  Where  a  hen  notice  shows  a  certain 
amount  due  after  deducting  all  "just"  credits 
and  offsets,  a  verification  reciting  that  the  lien 
notice  is  "true"  is  a  sufficient  compliance  with 
the  statutory  requirement  that  the  verification 
state  that  the  claim  is  "just" 

9.  The  introduction  in  evidence  of  the  orig- 
inal lien  notices,  with  the  auditor's  certificate 
of  recording,  and  an  additional  certificate  that 
they  are  "as  the  same  appear  of  record,"  proves 
the  fact  and  date  of  record.  Jewett  v.  Darling- 
ton. 1  Wash.  T.  601,  and  Cowie  v.  Ahrenstedt, 
25  Pac.  Hep.  458,  1  Wash.  St  416.  overruled. 

10.  The  fact  that  the  owner  has  himself 
bought  the  materials,  and  promised  to  pay  for 
them,  is  no  reason  for  sustaining  a  defective 
notice  of  lien. 

Appeal  from  superior  court,  Wbatcom 
county ;  John  R.  Winn,  Judge. 

Action  by  the  Falrhaven  Land  Company 
and  others  against  R.  C.  Jordan,  Carrni 
Dibble,  and  James  P.  Demattos  to  fore- 
close mechanics'  liens.  From  a  Judgment 
in  plaintiffs'  favor,  defendants  appeal. 
Reversed. 

Bruce  &  Brown,  for  appellants.  Cole  ft 
Romaine,  (Kerr  &  McCord,  of  counsel,) 
for  respondent  Falrhaven  Land  Co. 

STILES,  J.  This  action  was  brought 
to  foreclose  five  mechanics'  liens  upon  the 
property  of  the  defendant  Demattos. 
The  lien  claimants  Joined  In  their  com- 
plaint, which  set  out  each  claim  in  a  sep- 
arate cause  of  action.  The  cause  was  re- 
ferred, by  the  consent  of  the  parties,  un- 
der the  provisions  of  chapter  6,  tit.  7,  Code 
Proc.  The  referee  took  the  proofs,  and 
made  his  report  upon  the  testimony,  and 
his  findings  of  fact  and  conclusions  of  law. 
To  this  report  the  defendant  excepted  on 
the  ground  that  the  findings  of  fact  were 
contrary  to  the  evidence,  and  the  conclu- 
sions of  law  were  not  warranted  by  the 
findings  of  fact.  These  exceptions  the 
court  sustained,  and  ordered  that  the  re- 
port be  in  all  things  set  aside,  and  held  for 
nothing.  The  same  order  set  the  case  for 
trial  before  the  court  at  a  future  day. 
Before  the  trial  the  plaintiffs  were  allowed 
to  file  an  amended  complaint,  andthe  par- 
ties stipulated  that  the  testimony  taken 
before  the  referee  should  stand  as  though 
It  bad  been  taken  before  the  court  at  the 
hearing  ordered  by  it.  The  cause  proceed- 
ed to  Judgment,  and  errors  are  assigned 
on  the  ground  that  the  court  permitted 
other  testimony  than  that  reported  by  tbe 
referee  to  be  introduced,  and  that  the 
court  allowed  tbe  amended  complaint  to 
be  filed.  The  most  that  can  be  said  on 
tbis  point  is  that  tbe  action  of  the  court 
was  apparently  irregnlar,  in  permitting 
additional  evidence  to  be  taken  without 


Bome  showing  of  Its  having  been  inadvert- 
ently omitted.  The  statute  evidently 
contemplates  that  the  court,  after  thp  ref- 
erence, shall  only  revise  tbe  findings  of 
fact  and  conclusions  of  law  upon  the  tes- 
timony produced  before  the  referee;  and 
to  bring  about  the  admission  of  further 
testimony  there  ought,  certainly,  in  such 
a  case,  to  be  a  showing  made  by  the  par- 
ty desiring  to  produce  such  testimony  to 
authorize  auy  such  proceeding.  But  In 
this  case  tbe  order  of  the  court,  setting 
aside  the  report  of  tbe  referee,  and  order- 
ing the  seme  to  be  retried,  was  unobjected 
to;  and  inasmuch  as  the  subsequent  tes- 
timony prodnced  nothing  that  was  really 
material  to  plaintiffs'  case,  in  addition  to 
what  had  been  testified  to  before  the 
referee,  we  think  the  error,  if  any,  was 
without  any  prejudice  to  the  defendants. 
Besides  which,  this  was  an  eqnlty  cause; 
and,  although  section  889  of  tbe  statute 
provides  that  the  conclusions  of  the  ref- 
eree's report  shall  be  deemed  and  consid- 
ered as  the  verdict  of  a  Jury,  it  may  well  be 
questioned  w  hether  the  report  of  a  referee 
in  an  equitable  action  is  entitled  to  any 
greater  consideration  than  the  verdict  of 
a  Jury  In  an  equitable  action,  vis.  that  of 
an  advisory  finding. 

A  great  number  of  objections  are  made 
to  plaintiffs'  lien  notices,  and  It  is  claimed 
that  in  many  particulars  the  statements 
of  the  liens  do  not  accord  with  the  evi- 
dence produced  in  their  support. 

1.  It  Is  said  that  the  Hens  do  not  show 
that  the  materials  were  furnished  to  be 
used  in  the  building,  but  only  that  they 
were  so  nsed.  But  this  point  is  not  well 
taken,  since,  upon  reference  to  tbe  liens, 
we  find  that  although,  in  tbe  preamble,  it 
is  only  alleged  that  tbe  subcontractor  fur- 
nished material  actually  used  In  the  con- 
struction of  the  building,  a  subsequent 
portion  of  the  liens  alleges  that  the  con- 
tract was  for  materials  for  the  building. 

2.  Each  lien  alleges  that  "R.  C.  Jordan 
Is  the  name  of  the  contractor  who,  on 
a  given  date,  as  such  contractor  and  agent 
of  said  owner,  entered  into  an  oral  con- 
tract with  the  claimant,"  etc.;  and  there 
was  no  further  allegation  of  the  existence 
of  such  a  relation  between  defendant  and 
Jordan  as  tbe  statute  makes  sufficient  to 
charge  a  building  with  a  lien.  The  Hen 
accrues  for  materials  furnished,  whether 
furnished  at  the  instance  of  the  owner  of 
the  building" or  his  agent."  Wehave  held 
that  tbe  naming  of  one  person  as  the  own- 
er of  the  land,  and  the  statement  that  an- 
other person  was  the  contractor,  without 
any  allegation  of  contractual  relation  be- 
tween the  two,  did  not  satisfy  the  statute. 
Warren  v.  Quade,  8  Wash.  St.  750,  29  Pac 
Rep.  827.  But  where  the  statutory  re- 
quirement Is  so  squarely  met  as  it  is  here, 
by  the  recital  that  Jordan,  as  agent  of 
the  owner  named,  contracted  for  the  ma- 
terials, we  think  further  particularity 
was  unnecessary.  Upon  the  trial  it  devel- 
oped that  Jordan's  agency  was  by  reason 
of  his  having  a  contract  for  the  erection 
of  the  building,  so  that  the  statement  In 
the  Hen  notice  was  made  good.' 

3.  Each  lien  notice  contained  the  follow- 
ing clause :  "  And  the  following  is  a  state- 
ment of  the  articles  so  furnished  under 
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said  contract,  hereto  Itemized  and  an- 
nexed, marked  'Exhibit  A,' and  made  a 
part  of  this  notice."  The  exhibits  con- 
tained bills  of  items  sufficiently  definite, 
except  in  the  case  of  the  Fairhaven  Land 
Company.  This  company  filed  two  lien 
notices,  in  which  it  was  set  out  that  the 
claimant  was  a  "dealer1* in  rough  and 
dressed  lumber.**  Its  exhibits  were  the 
usual  merchants'  bill  heads,  reciting: 
"Bought  of  the  Fairhaven  Land  Co.,  man- 
ufacturer and  dealer  in  rongh  and  dressed 
lumber,  sash,  doors,  shingles,  and  blinds. " 
Then  folio  wed,  in  regular  bill  form,  a  num- 
ber of  items,  each  in  form  like  the  folio  wing : 
"1890.  Aug.  14.  To  Mdse..  $93.90."  There 
was  no  other  indication  of  the  character 
of  the  materials  in  the  notices;  but  the 
proof  showed  that  the  entire  bill,  amount- 
ing to  upwards  of  $ 1,600,  was  for  lumber, 
which  had  been  furnished  at  the  agreed 
price  of  $12  for  rough,  and  $22.50  for 
dressed,  per  1,000 feet.  Counsel  for  respond- 
ent says  this  charge  for  "  Mdse. **  shows  a 
charge  for  lumber;  but  why  might  it  not 
represent  sash,  doors,  shingles,  or  blinds, 
in  each  of  which  the  respondent  dealt? 
The  knowledge  of  the  owner  that  lumber 
was  furnished  can  make  no  difference. 
The  Hen  claimant  is  required  by  the  stat- 
ute, to  set  out  a  statement  of  his  demand, 
which  it  has  been  frequently  held,  in  the 
case  of  material  men,  means  a  reasonable 
bill  of  items,  (Gates  v.  Brown,  1  Wash. St. 
470,  25  Pac.  Rep.  914;  Warren  v.  Quade, 
supra;)  and  there  is  no  reason  under  the 
sun  why  a  claimant  should  not  have  com- 
plied with  ho  plain  a  provision. 

4.  An  objection  is  made  by  appellants 
that  none  of  the  notices  state  the  terms  of 
payment,  while  the  evidence  shows  that 
there  were  terms.  If  there  were  terms,  it 
was  incumbent  for  the  lien  claimant  to 
set  them  forth;  for  the  statute  (Gen.  St. 
§  1667)  says  that  the  "terms,  *  *  *  M 
any,"  are  to  be  contained  in  the  notice. 
But  the  evidence  here  shows  no  agreement 
whatever  as  to  the  time  or  method  of  pay- 
ment. It  is  true  that  several  of  the  wit- 
nesses said  they  "understood"  or  "expect- 
ed "that  cash  would  be  paid  at  the  end 
of  each  month  for  what  had  been  fur- 
nished during  that  month,  or  at  least  upon 
the  architect's  making  the  usualcertihcate 
to  the  owner,  and  payment  by  the  latter  to 
the  contractor;  but  when  pursued  it  ap- 
peared that  in  each  case  the  expectation 
was  based  upon  the  usual  course  of  busi- 
ness pursued  by  the  party  testifying,  and 
not  upon  any  agreement  made  with  the 
contractor.  It  is  urged,  however,  that  If 
there  was  not  an  express  agreement  the 
law  implied  payment  on  delivery,  and  that 
was  a  term  or  condition  which  ought  to 
have  been  stated;  but  we  donot  think  the 
stat ate  was  Intended  to  provide  for  no- 
tice to  the  owner  of  a  universal  rule  of  law 
which  he  ought  to  inter,  if  no  exceptional 
terms  were  stated. 

5.  Frizell  filed  his  claim  for  $302.60,  and 
the  proof  shows  that  this  was  only  a.  bal- 
ance of  account.  He  had  furnished  more 
than  twice  the  amount  of  materials  he 
claimed  for,  and  must  fail  for  that  reason. 
Gates  v.  Brown,  supra. 

6.  Austin's  claim  is  bad  for  the  same  rea- 
son as  FrizeU'a. 


7.  Esta brook's  contract  was  to  furnish 
all  the  brirk  wanted  for  the  building.  He 
delivered  a  quantity  at  the  ruling  price  in 
the  market,  and  when  the  price  fell  he 
threw  off  50  ceuts  a  thousand.  This  was 
a  mere  modification  of  the  original  con- 
tract, and  not  a  different  one.  The  facts 
sufficiently  appeared  in  the  notice.  The 
brick  delivered  at  the  building  while  the 
contractor's  bondsmen  were  undertaking 
to  proceed  with  the  work,  after  their  prin- 
cipal bad  left  the  country,  were  delivered 
uuder  the  contract  with  Jordan  as  much 
as  though  he  had  been  there  still.  The 
original  Hen  notice,  which  is  in  evidence, 
has  written  along  the  margin  what  ap- 
pears to  be  an  assignment  of  the  lien  to  A. 
E.  Estabrook,  who  was  the  claimant's 
mother.  The  evidence  showed  that  this 
assignment  was  made  to  secure  a  loan, 
and  was  made  after  the  suit  to  foreclose 
was  commenced.  Therefore,  if  the  rule 
laid  down  in  Davis  v.  Erlckson,  3  Wash. 
St.  654,  29  Pac.  Rep.  86.  that  the  payee  of  a 
promissory  note  could  not  sue  upon  the 
note  while  it  was  held  by  a  third  person 
as  collateral,  be  applicable  to  any  case  like 
this,  the  facts  here  avoid  it.  The  court 
permitted  the  assignee  to  be  made  a  par- 
ty, though  she  was  not  fully  substituted, 
as  we  think  she  should  have  been,  inas- 
much as  the  whole  lien  was  assigned  to 
her. 

8.  it  is  objected  that  the  Mechanics'  Mill 
&  Lumber  Company's  lien  notice  was  not 
properly  verified.  The  verification  is  that 
the  affiant,  who  was  president  of  the 
claimant  company,  "has  read  the  forego* 
ing  statement  of  notice  of  lien,  aud  knows 
the  contents  thereof,  and  that  said  state- 
ment is  true,  as  he  verily  believes. "  The 
statute  requires  that  the  verification  be 
"to  the  effect  that  the  affiant  believes  the 
same  to  be  just."  The  body  of  the  notice 
contains  a  statement  of  the  necessary 
facts,  and  allows  a  certain  amount  due 
after  deducting  all  just  credits  and  offsets. 
If  this  be  true,  then  the  effect  of  the  verifi- 
cation is  that  the  claim  Is  just.  Other 
matters  urged  against  this  lien  are  not 
made  clear  enough  in  the  record  to  justify 
notice  here. 

9.  The  original  Hen  notices  were  put  in 
evidence,  with  the  auditor's  certificate  of  re- 
cording, and  an  additional  certificate  that 
they  were  "as  the  same  appear  of  record," 
etc.  We  think  this  proved  the  fact  and 
date  of  record,  notwithstanding  Jewett  v. 
Darlington,  1  Wash.  T.  601,  and  Cowle  v. 
Ahrenstedt,  1  Wash.  St.  416,  25  Pac.  Rep. 
458. 

Much  of  the  respondents'  evidence,  and 
of  the  argument  here,  was  devoted  toshow- 
lug  that  the  appellants  had  knowledge 
of  the  fact  that  materials  were  furnished  for 
their  building,  and  that  they  in  some  in- 
stances, perhaps,  promised  to  pay  the  bills, 
wherefore  the  liens  ought  to  be  sustained. 
But  under  the  law  there  is  no  greater  rea- 
son for  sustaining  a  bad  lien  because  the 
owner  has  hlmsejf  bought  the  materials, 
and  promised  to  pay  for  them,  than  there 
is  under  any  other  state  of  circumstances. 
If  he  binds  himself  personally,  a  case  may 
be  made  against  him,  but  it  is  not  the 
case  presented  here. 

The  decree  will  beset  aside,  and  the  cause 
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remanded,  with  dlrectlonB  to  the  superior 
court  to  enter  a  new  decree  in  favor  of  A. 
E.  Estabrook  and  the  Mechanics'  Mill  A 
Lumber  Company  for  theamounts  claimed, 
with  $1.50  and  $3.25  respectively  paid 
out  for  Alius  Hens;  $75  to  each  as  an  attor- 
ney's fee,  and  the  costs  of  both  courts. 
As  against  the  other  plaintiffs,  the  com- 
plaint  will  be  dismissed,  with  costs  in 
both  courts  to  appellants. 

DUNBAR,  C.  J.,  and  HOYT,  SCOTT,  and 
ANDERS,  J  J.,  concur. 


(5  Wash.  769) 

FREEBURGER  et  aL  t.  CALDWELL.1 
(Supreme  Court  of  Washington.    Feb.  18, 

1893.) 

Replsvih— Pleading —Husband  and  Win — Ap- 
peal— Jurisdiction— Record. 

L  In  replevin  by  a  married  woman,  where 
the  complaint  alleges  that  she  is  owner  of  the 
property,  she  need  not  show  in  her  pleadings 
that  she  acquired  her  title  through  one  of  the 
channels  by'  which  a  married  woman  is  al- 
lowed to  acquire  separate  property. 

2.  Where  a  complaint  in  replevin  demands 
the  return  of  property  worth  $200,  and  dam- 
ages for  its  detention,  amounting  to  $500,  the 
supreme  court  has  jurisdiction  of  the  case  on 
appeal,  since  the  amount  in  controversy  is 
$700. 

3.  The  omission  from  the  record  on  ap- 
peal of  papers  which  have  no  relation  to  the 
questions  involved  in  the  appeal  is  not  preju- 
dicial error. 

Appeal  from  superior  court,  Mason 
county;  Mason  Irwin,  Judge. 

Action  by  W.  A.  Freeburger  and  Fannie 
Q.  Freeburger,  copartners  under  the  firm 
name  and  style  of  W.  A.  Freeburger  &Co., 
against  Samuel  Caldwell,  to  recover  prop- 
erty taken  by  defendant  under  a  writ  of 
attachment.  Defendant  obtulned  Judg- 
ment on  the  pleadings.  Plaintiffs  appeal. 
Reversed. 

W.  I.  Agnew  and  M.  J.  Gordon,  for  ap- 
pellants.  C.  W.  Hartman,  for  respondent. 

STILES,  J.  Action  to  recover  the  pos- 
sesoion  of  personal  property  alleged  to 
be  of  the  value  of  9200,  and  9500  damages 
for  its  detention.  Plaintiffs  alleged  that 
they  were  partners,  under  the  Arm  name 
of  W.  A.  Freeburger  &  Co.  The  defendant 
justified  his  taking  by  answering  that  be 
was  a  constable,  and  had  levied  a  lawful 
writ  of  attachment,  issued  by  a  justice 
of  the  peace,  upon  the  goods  as  the  prop- 
erty or  G.  W.  Freeburger.  He  aleo  *et  up 
that  Mrs.  Fannie  Q.  Freeburger  was  a 
married  woman,  wife  of  G.  W.  Freeburger. 
Upon  this  state  of  facts  the  court  rendered 

Judgment  for  the  defendant,  on  theground 
bat,  since  one  of  the  alleged  partners 
was  a  married  woman,  there  wax.  on  the 
pleadings,  a  want  of  legal  capacity  to 
sue  in  the  plaintiffs,  for  the  reason  that  it 
was  not  pleaded  that  the  wife  acquired 
her  Interest  In  the  alleged  partnership 
property  through  one  of  the  channels  by 
which  the  statutes  of  this  state  provide 
that  a  married  woman  may  have  sepa- 
rate property.  The  allegation  of  the  com- 
plaint wan  that  plaintiffs  14  were  lawfully 
possessed"  of  certain  chattels,  and  that 
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defendant  "wrongfully  took"  them  from 
their  possession.  There  was  no  allega- 
tion of  ownership,  nor  does  the  law  re- 
quire ownership  to  be  alleged  in  such  an 
action ;  but  the  case  is  presented  here  as 
though  ownership  had  been  alleged,  and 
it  will  be  better  to  pass  npon  it  accord- 
ingly. «i 

The  presumption  runs  with  a  convey- 
ance by  purchase  of  real  property  to  a 
married  woman  that  it  is  community 
property,  (Yesler  v.  Hochstettler,  4  Wash. 
349,80  Pac.  Rep.  898;)  and  the  presump- 
tion may  be  that  personal  property  in  her 
possession  is  the  property  of  the  commu- 
nity, and  therefore  subject  to  the  hus- 
band's debts;  but,  under  the  liberal  pro- 
visions of  our  statutes  concerning  the 
right  of  married  women  to  do  business  for 
themselves,  we  do  not  think  thut  when 
they  sue  for  the  possession  of  property, 
and  allege  ownership,  they  should  be  re- 
quired to  aeraign  their  title.  To  allego 
that  one  is  owner  of  property  in  a  plead- 
ing is,  of  course,  a  conclusion  of  law ;  and 
yet  it  has  been  so  generally  sanctioned 
that,  even  in  an  action  to  recover  real  es- 
tate, It  is  all  that  is  required,  excepting  a 
further  conclusion  that  the  pleader  Is  en- 
titled to  possession.  Hemming  way  v. 
Matthews,  10  Tex.  207,  does  not  assist  the 
respondent,  for  the  opinion  in  that  case 
shows  that  not  only  could  not  the  wife 
dispose  of  the  community  property,  but 
she  was  under  the  same  disability  as  to 
her  separate  property,  except  under  spe- 
cial circumstances;  and  it  will  be  found  to 
be  much  the  same  way  In  all  of  the 
states  having  the  community  system,  ex- 
cept Washington,  where  married  women 
enjoy  greater  freedom  of  contract  and  dis- 
posal of  their  separate  property  than  In 
any  of  the  other  states. 

The  amount  in  controversy  wa«  $200, 
the  value  of  the  goods,  and  $500.  damages 
for  their  detention.  This  court  therefore 
has  jurisdiction  of  the  case. 

Respondent  suggests  that  the  record  Ib 
defective  because  there  is  no  transcript  of 
the  replevin  bond,  nor  of  a  certain  execu- 
tion and  the  return  thereon;  but  he  fail? 
to  poiut  out  wherein  the  determination 
of  the  case  of  appeal,  whether  in  favor  of 
appellants  or  respondent,  could  be  affect- 
ed by  the  presence  of  either  of  the  papers 
mentioned.  The  judgment  is  reversed, 
and  the  cause  remanded  for  trial. 

DTJNBAR,  C.  J.,  and  HOYT,  ANDERS, 
and  SCOTT,  JJ.,  concur. 


(B  Wash.  772) 
FREEBURGER  et  al.  r.  GAZZAM  et  aU 
(Supreme  Court  of  Washington.    Feb.  18, 

1893.) 

Attachment—  Intervention— Pleading—  Hus- 
band and  Wife— Separate  Estate. 

1.  Where  a  married  woman  intervenes  In 
an  attachment  suit,  alleging  in  her  affidavit 
that  the  attached  property  belongs  to  her,  the 
affidavit  need  not  set  out  the  evidence  of  own- 
ership, so  as  to  show  that  she  owns  the  prop- 
erty as  her  separate  estate.  Freeburger  v. 
Caldwell,  (Wash.)  ubi  supra,  followed. 

2.  Where  a  married  woman  buys  goods  in 
Washington,  with  money  which  had.  accuma- 
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fated  in  another  state,  subject  to  her  disposi- 
tion, and  which  was  not  there  liable  for  her 
husband's  debts,  the  goods  are  not  community 
property,  and  are  not  subject  to  the  husband's 

Appeal  from  superior  court,  Mason  coun- 
ty ;  Mason  Irwin,  Judge. 

This  was  an  intervening  action  by  Wil- 
liam A.Freeburger  and  Fannie Q. Freebur- 
ger,  alleged  to  be  copartners  under  the 
firm  name  and  style  of  W.  A.  Freeburger 
ft  Co.,  against  W.  L.  Oaziam  and  D.  M. 
Duckworth,  sheriff  of  Mason  county,  for 
the  recovery  of  certain  property  taken  by 
the  defendant  Duckworth  on  attachment 
against  the  property  of  one  Geo.  W.  Free- 
burger  the  father  of  said  W.  A.  Free- 
burger,  and  husband  of  said  Fannie  Q. 
Freeburger.  Defendants  obtained  Judg- 
ment on  the  pleadings.  Plaintiffs  appeal. 
Reversed. 

W.  I.  Agnew  and  M.  J.  Gordon,  for  ap- 
pellants. C.  W.  Hartman,  for  respondents. 

STILES,  J.  Tliis  wan  a  case  aimilar  to 
Freeburger  v.  Caldwell,  (Wash.)  82  Pac. 
Rep.  782,  except  that  the  proceeding  was 
Initiated  by  affidavit  nnder  Code  Proc.  c. 
4,  tit.  8.  The  first  affidavit  was  sufficient 
to  try  the  case  upon.  It  stated  that  the 
property  belonged  to  the  claimants,  and 
was  verified  by  one  of  them.  Section  481 
does  not  require  the  evidence  of  ownership 
to  be  pleaded,  as  was  attempted  In  the 
subsequent  amended  affidavits,  and  all 
that  was  attempted  was  surplusage.  Ev- 
erything that  was  necessary  to  sustain 
the  allegation  of  ownership  could  be 
shown  under  either  of  the  affidavits;  and, 
if  it  was  true  that  Mrs.  Freeburger  bad 
funds  accumulated  in  the  state  of  Kansas, 
which  were  there  subject  to  her  own  dis- 
position, and  were  not  liable  for  her  hus- 
band's debts,  and  she  brought  tbem  to 
this  state,  and  invested  tbem  in  these 
goods,  the  goods  are  not  community 
property,  or  subject  to  the  husband's 
debts  here.  Whatever  the  property  may 
have  been  called  in  Kansas,  it  was,  in  effect, 
her  separate  property,  and  the  laws  of 
this  state  do  not  undertake  to  change  the 
status  or  liability  of  such  property  merely 
by  its  coming  across  our  border. 

Having  alleged  in  the  amended  affidavit 
that  Mrs.  Freeburger  was  a  married 
woman,  the  only  proper  additional  mat- 
ter was  that  the  interest  which  she  had 
was  her  separate  property.  Thomas  v. 
Desmond,  63  Cal.  426.  The  value  of  the 
property  was  laid  at  f  218,  which  gives  this 
court  Jurisdiction.  The  Judgment  must  be 
reversed,  and  a  trial  had.   So  ordered. 

DUNBAR,  C.  J.,  and  HOYT,  ANDERS, 
and  SCOTT,  J  J.,  concur. 


(5  Wash.  664) 

WILSON  v.  MORRELL  et  aU 
(Supreme  Court  of  Washington.    Feb.  2, 
1883.) 

APPEAL — BOHD— RSOORD — VsNDOH  ATO  VbhDCI- 

jsxzcutobs  and  administrators—  equitably 
Title. 

3,  Under  a  statutory  direction  to  courts  to 
look  at  the  substance  rather  than  the  form  in 

'Rehearing  denied. 


interpreting  appeal  bonds,  the  fact  that  such 
an  instrument  is  in  the  form  of  an  undertak- 
ing instead  of  that  of  a  bond,  does  not  invali- 
date it. 

2.  Although  the  statute  requires  a  tran- 
script of  the  statement  of  facts  to  be  sent  to 
the  supreme  court,  the  fact  that  the  original 
statement  is  sent  up,  instead  of  a  transcript,  is 
no  ground  for  dismissing  the  appeal. 

3.  An  administrator,  who  was  sole  heir 
of  his  intestate,  agreed  to  sell  land  belonging 
to  the  estate,  the  agreement  providing  that,  if 
the  deferred  payment  on  the  land  was  not 
made,  the  rights  of  the  vendee  should  be'  for- 
feited. He  afterwards  gave  the  vendee  an 
administrator's  deed,  which  was  sufficient  in 
form  to  pass  the  title,  but  which  had  not  been 
authorized  by  the  probate  court.  Default  was 
made  on  the  deferred  payment,  and  the  ad- 
ministrator mortgaged  the  land  to  a  third  per- 
son. Held,  that  the  administrator's  deed, 
though  ineffectual  to  convey  the  legal  title, 
passed  to  the  vendee  an  equitable  title,  which 
the  administrator  could  not  forfeit  by  giving 
the  subsequent  mortgage. 

4.  In  such  case,  the  mortgagee,  as  suc- 
ceeding to  the  rights-  of  the  administrator,  was 
entitled  to  a  lien  on  the  land  to  secure  the  de- 
ferred payment. 

5.  The  vendee  of  the  administrator,  hav- 
ing only  an  equitable  title,  could  not  convey 
the  land  so  as  to  free  it  in  the  hands  of  his 
grantee  from  the  Lien  for  the  deferred  pay- 
ment. 

Appeal  from  superior  court,  Mason 
couuty;  Mason  Irwin,  Judge. 

Ejectment  by  John  H.  Wilson  against 
Benjamin  G.  Morrell  and  H.  E.  Simmons. 
Plaintiff  obtained  Judgment.  Defendant 
Simmons  appeals.  Reversed. 

James  WJckersham, for  appellant.  C.W. 
Hartman,  for  respondent. 

HOYT,  J.  Respondent  seeks  to  have 
this  appeal  dismissed  for  the  reason  that 
no  such  bond  on  appeal  has  been  filed  as 
the  statute  requires,  and  also  for  the  rea- 
son that  the  statement  of  facts  is  brought 
here  in  the  original  form  instead  of  by 
copy.  Respondent  concedes  that  an  in- 
strument with  sufficient  sureties  and  prop- 
erly conditioned  has  been  duly  filed,  but 
claims  that  because  such  instrument  is  in 
the  form  of  an  undertaking,  instead  of 
that  of  a  bond,  it  is  ineffectual  for  the  pur- 
poses for  which  It  was  given.  Were  It  not 
tor  several  provisions  of  our  statute  which 
make  it  the  duty  of  courts  in  the  interpre- 
tation Qf  instruments  of  this  kind  to  look 
at  the  substance,  rather  than  the  form, 
there  would  be  much  force  In  this  position 
of  respondent;  but  in  view  of  such  provi- 
sions we  think  that  the  intention  of  the 
parties  to  secure  the  respondent  upon 
proper  conditions  fully  appearing  from 
the  instrument,  It  should  be  given  force; 
and  that,  by  reason  of  this  want  of  form, 
appellant  should  not  be  deprived  of  the 
benefits  of  bis  appeal.  We  have  passed 
upon  the  other  objection  several  times, 
and  have  uniformly  held  that,  though  the 
statute  requires  a  transcript  of  the  state- 
ment of  facts  or  bill  of  exceptions  to  come 
here  instead  of  the  original,  yet  when  the 
original  is  here  we  are  so  possessed  of  the 
case  that  we  can  hear  and  determine  the 
merits  of  the  controversy;  and  that,  such 
being  the  case,  it  is  our  duty  to  disregard 
the  form  in  which  the  facts  have  reached 


Digitized  by  Google 


784 


PACIFIC  REPOKTER,  Vol.  32. 


(Wash. 


us.  Tbe  motion  to  dismiss  must  be  de- 
nied. 

The  record  in  this  case  shows  tbe  plead- 
ings to  be  In  a  somewhat  anomalous  con- 
dition, and  some  technical  questions 
might  have  been  raised  as  to  the  manner 
in  which  the  ease  was  so  brought  into  the 
lower  court  that  the  respective  rights  of 
the  respondent  and  appellant  could  be  de- 
termined. But  the  parties  to  the  appenl 
have  not  raised  any  of  these  questions. 
They  have  presented  the  case  from  their 
respective  standpoints  npon  the  merits, 
and,  such  being  the  case,  we  shall  likewise 
disregard  all  technicalities  growing  out 
of  the  pleadings,  and  determine  tbe  rights 
of  the  parties  upon  the  facts  disclosed  by 
the  record.  Upon  such  record  It  appears 
that  tbe  rights  of  the  respective  parties 
largely  depend  npon  a  certain  contract 
made  by  one  Benjamin  G.  Morrell  to  one 
Jobu  Gillespie  for  the  sale  of  the  land  the 
title  to  which  Is  in  question.  For  the  pur- 
poses of  this  case  the  appellant  must  be 
held  to  have  been  subrogated  to  whatever 
rights  tbe  said  Morrell  bad  in  tbe  lauds  at 
the  date  of  the  execution  of  the  mortgage 
to  the  appellant,  «ind  the  respondent  to 
be  entitled  to  the  rights  of  the  said  Gilles- 
pie by  virtue  of  tbe  contract  above  men- 
tioned. By  tbe  terms  of  said  contract 
said  Morrell,  as  sole  heir  of  his  wife,  con- 
tracted to  convey  the  said  land  to  said 
Gillespie  for  the  sum  of  9520,  of  which  $ 300 
was  to  be  and  was  paid  down,  and  $220, 
with  interest  thereon  at  10  per  cent,  from 
April  23,  1885,  was  to  be  paid  in  three 
years.  There  was  a  clause  in  said  con- 
tract which  required  that  said  Morrell 
should  obtain  leave  from  tbeprobate  eourt 
to  make  to  said  Gillespie  a  proper  deed  to 
said  land.  There  was  also  a  provision 
that  upon  failure  by  the  said  Gillespie  to 
pay  the  deferred  payment  at  the  time  It 
became  due,  all  his  rights  under  tbe  con- 
tract should  be  forfeited,  and  the  amount 
paid  thereon  retained  by  tbe  said  Morrell 
as  liquidated  damages;  and  a  further  pro- 
vision which  made  time  the  essence  of  tbe 
contract.  The  proofs  show  that  said 
Morrell,  as  administrator  of  the  estate  of 
bis  said  wife,  executed  an  administrator's 
deed  sufficient  in  form  to  convey  to  the 
said  GUIespie the  interest  of  his  said  wife  in 
the  property  in  question ;  but  the  proof 
does  not  show  such  proceedings  on  tbe 
part  of  tbe  probate  court  as  would  au- 
thorize the  execution  of  such  deed.  There 
is  no  proof  whatever  that  the  necessary 
steps  to  give  the  probate  court  jurisdic- 
tion to  order  a  sale  of  the  property  were 
ever  taken.  It  further  appears  from  the 
proof  that  the  deferred  payment  of  $220 
has  not  been  paid  by  said  Gillespie,  or  any 
one  representing  him, and  that  no  interest 
thereon  has  ev?r  been  paid.  Just  before 
tbe  execution  of  the  respondent's  mort- 
gage there  was  an  attempt  made  to  de- 
clare the  contruct  in  question  forfeited  by 
the  action  of  the  probate  court  and  said 
Morrell,  but  there  is  no  proof  whatever 
that  any  notice  of  such  intention  or  of 
such  forfeiture  was  ever  given  to  said  Gil- 
lespie, or  those  representing  him.  The 
only  attempt  at  giving  notice  was  by  the 
indorsement  by  tbe  auditor  on  themnrgio 
of  the  contract,  which  was  on  record  in 


his  office,  of  a  statement  that  the  same 
had  been  canceled  by  order  of  the  probate 
court  and  of  said  Morrell  for  noncompli- 
ance with  the  conditions  thereof;  but  it  is 
evident  that  this  Indorsement  was  entirely 
unauthorized,  and  could  hare  no  force 
whatever. 

Under  these  circumstances  it  is  contend- 
ed on  the  part  of  the  appellaut  that  said 
administrator's  deed,  being  void  for  the 
purposes  for  which  it  was  given,  can  have 
no  force  whatever,  and  that  the  contract, 
having  been  violated  by  said  Gillespie  in 
falling  to  make  the  deferred  payment,  was, 
at  the  date  of  his  mortgage,  forfeited  by 
lapse  of  time,  or  was,  by  the  act  of  mak- 
ing such  mortgage, so  far  forfeited  by  said 
Morrell  as  was  necessary  to  protect  tbe 
appellant's  rights.  That  a  contract  con- 
taining the  provisions  above  mentioned 
maybe  forfeited  for  failure  to  comply  with 
the  conditions,  without  notice  to  tbe  oth- 
er party,  by  a  conveyance  of  the  land.  Is, 
we  think,,  established  by  tbe  authorities. 
We  so  held  in  Drown  v.  Ingels,8  Wash.  St. 
421,  28  Pac.  Rep.  75tf,  and  see  no  reason  to 
change  the  views  expressed  in  the  opinion 
rendered  in  said  cause.  And  if  tbe  admin- 
istrator's deed  canhaveno  force  whatever 
in  determining  tbe  rights  of  the  parties, 
we  should  be  disposed  to  agree  with  the 
contention  on  the  part  of  the  appellant; 
but.  In  our  opinion,  said  deed,  although 
void  for  the  purposes  for  which  It  was 
made,  cannot  be  disregarded  in  determin- 
ing the  rights  of  the  respective  parties  to 
said  contract.  It  Is  evident  from  all  the 
proofs  in  tbe  case  that  such  deed  was  exe- 
cuted by  said  Morrell  and  delivered  to 
said  Gillespie  In  pursuance  of  the  provi- 
sions of  said  contract,  and  it  is  clear  that 
at  the  time  it  was  so  executed  tbe  said 
Morrell  intended  thereby  to  pass  title  to 
the  land  in  question  to  said  Gillespie,  and, 
such  being  his  Intention,  the  said  Gillespie 
bad  a  right  to  receive  it  as  a  declaration 
on  the  part  of  said  Morrell  that  thereby 
he  intended  to  concede  that  the  contract 
in  question  had  been  fulfilled.  Under  these 
circumstances,  if  the  contract  bad  in  fact 
been  so  fulfilled,  a  perfectly  good  equitable 
title  would  have  passed  to  the  said  Gilles- 
pie as  between  bim  and  the  said  Morrell, 
and  thereafter  it  would  not  have  been 
within  tbe  power  of  said  Morrell  to  have 
declared  any  forfeiture  of  said  contract. 
But.thesaid  deferred  payment  not  having 
been  paid  at  the  time  of  \be  delivery  of 
said  deed,  such  equitable  title  passed  to 
6a id  Gillespie,  subject  to  a  lien  in  favor  of 
said  Morrell  for  che  amount  remaining  un- 
paid upon  said  contract.  It  would  follow 
that  a  court  of  equity,  In  directing  a  trans- 
fer of  the  legal  title  to  said  Gillespie,  would 
require,  as  a  condition  to  such  transfer, 
payment  by  him  of  the  amount  due;  and 
as  we  have  seen  tbat  tbe  appellant,  for  the 
purposes  of  this  case,  has  all  the  rights 
which  the  said  Morrell  would  have  had.  it 
follows  that,  as  a  condition  to  the  setting 
aside  of  his  mortgage,  the  court  should 
have  required  such  payment,  and  that  the 
decree  rendered  herein  by  tbe  court  below 
must  be  modified  to  that  extent,  unless  the 
respondent  stands  In  a  better  condition 
than  would  said  Gillespie  if  he  bad  never 
conveyed  the  land.   If  the  said  Gillespie 
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had  had  the  legal  title,  even  though  it  wan 
charged  with  an  equitable  Hen  in  his 
bands,  his  grantee,  without  knowledge  of 
such  equitable  Hen,  would  have  taken  a 
perfect  title.  But  at  the  time  Gillespie 
conveyed  to  the  respondent  be  had  only 
an  equitable  title,  and  under  the  well-set- 
tled rule  that  the  grantee  of  an  equitable 
title  sets  no  better  title  than  bis  grantor, 
the  title  conveyed  to  respondent  was  sub- 
ject to  such  equitable  lien;  hence  the  re- 
spondent has  no  greater  rights  than  Gil- 
lespie would  have  bad.  There  is  iu  the 
case  a  deed  to  the  respondent  from  said 
Morrell,  sufficient,  probably,  to  convey  to 
him  any  title  which  said  Morrell  bad  at 
the  date  of  its  execution:  but  the  same 
was  not  executed  until  long  after  the  exe- 
cution of  appellant's  mortgage,  and  could 
confer  np  rights  as  against  it.  The  decree 
of  tbe  lower  court  must  be  reversed,  and 
the  case  remanded,  with  Instructions  to 
enter  a  decree  releasing  the  lien  of  tbe 
mortgage  of  the  appellant  upon  the  land 
apon  the  payment  to  tbe  appellant,  or  in- 
to court  for  bis  use,  of  tbe  sum  of  $220, 
and  interest  thereon  from  April  23,  1885; 
and  that,  in  default  of  such  payment,  tbe 
appellant's  Hen  upon  said  land  to  the 
amount  thereof  be  enforced  by  proper 
proceedings  as  in  a  suit  to  foreclose  a 
mortgage.  The  appellant  to  recover  costs 
of  both  courts. 

DUNBAR,  C.  J.,  and  ANDERS,  SCOTT, 
and  STILES,  JJ.,  concur. 


(6  Wash.  736) 

ELWOOD  v.  STEWART  at  aU 
(Supreme  Court  of  Washington.    Fob.  14, 
1893.) 

REFORMATION  OF  DbBD— MISTJlKB. 

L  Where  an  agreement  for  the  sale  of 
land  is  made  between  the  vendor  and  a  per- 
son who  pavs  the  entire  consideration,  and,  at 
the  latter  ■  request,  the  deed  is  made  out  to  a 
third  person,  the  grantee  may  have  the  deed 
reformed  on  proof  of  mutual  mistake  in  the 
original  agreement,  although  he  took  no  part 
in  making  auch  agreement. 

2.  Where  mortgagor  and  mortgagee  agree 
that  the  mortgaged  property  shall  be  conveyed 
in  payment  of  the  mortgage  debt,  it  being 
mistakenly  supposed  at  the  time  that  the  land 
intended  to  be  mortgaged  was  correctly  de- 
scribed in  the  mortgage,  such  mistake  is  suffi- 
cient ground  for  reforming  the  deed  so  as  to 
make  It  describe  the  land  intended  to  bo  mort- 
gaged. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Suit  by  John  Elwood  against  Abraham 
W.  Stewart,  Jurtla  Stewart,  Charles  H. 
Spinning  and  Mildred  Spinning,  to  reform 
a  deed.  Plaintiff  obtained  a  decree.  De- 
fendants appeal.  Affirmed. 

Judson  ft  Sharpstein,  for  appellants. 
Elwood  Evana  and  H.  A.  Fairchlld,  for 
respondent. 

HOYT,  J.  This  action  was  brought  to 
reform  tbe  description  in  a  deed  made  by 
two  of  tbe  appellants  to  the  respondent. 
Two  principal  'questions  are  presented: 
First,  has  tbe  plaintiff  shown  that  there 
waa  a  mistake  In  the  description  such  as 

'Rehearing  denied.  See  82  Pac  Rep.  1000. 


would  authorize  a  court  of  equity  to 
amend  the  same  as  between  the  parties 
thereto?  and,  secondly,  does  the  proof 
show  that  the  appellants  Spinning  occu- 
pied such  a  relation  to  the  land  in  ques- 
tion that  they  will  be  protected  as  inno- 
cent purchasers?  The  pleadings  and 
proofs  show  that  the  mistake  In  the  de- 
scription originally  occurred  in  a  certain 
mortgage  made  by  tbe  appellants  Stew- 
art to  one  James  E.  Murne.  The  fact  that 
there  was  in  said  mortgage  a  mistake  in 
tbe  description,  as  set  out  in  tbe  com- 
plaint, Is  clear  from  tbe  proofs.  Soma 
time  after  tbe  making  of  said  mortgage 
such  negotiations  were  hud  between  said 
appellants  Stewart  and  said  Murne  that 
be  agreed  to  take  that  part  of  the  land 
covered  by  the  mortgage,  situated  at 
Tacoma,  and  $500  In  cash,  as  full  pay- 
ment and  satisfaction  of  the  mortguge 
debt.  Tbat  such  was  the  arrangement  is 
shown  by  undisputed  proofs ;  butitlscon- 
tended  on  the  part  of  tbe  appellants  tbat, 
at  the  time  the  deed  to  that  portion  of  the 
mortgaged  premises  was  executed,  it  waa 
understood  by  the  grantors  therein  that 
one  Eisenbelse  of  Port  Townsend  was  to 
be  named  aa  grantee,  and  that  they  never. 
In  pursuance  of  said  arrangement,  under- 
stood that  they  were  to  execute,  or  did 
execute,  a  deed  to  tbe  respondent  Elwood. 
Assuming  such  to  be  tbe  fact,  appellants 
argue  with  much  force  that,  since  tbey 
never  had  any  contract  relations  whatev- 
er with  the  respondent  beyond  the  execu- 
tion of  said  deed,  there  could  be  no  mis- 
take in  the  description  as  between  them 
and  tbe  said  respondent,  since  tbe  deed  it- 
self constituted  and  evidenced  the  entire 
transaction  between  them.  This  conten- 
tion loses  Its  force  when  we  consider  the 
relation  of  all  the  parties  to  this  transac- 
tion. At  all  times  the  entire  negotiations 
were  between  appellants  Stewart  and  said 
Murne,  and  it  could  make  no  difference 
whatever  to  such  appellants  aa  to  who 
was  named  as  the  grantee  In  tbe  deed  exe- 
cuted as  a  part  of  such  transaction.  Tbe 
entire  consideration  for  tbe  land  deeded 
was  paid  by  said  Murne  to  the  grantors, 
and  It  was  never  Intended  that  any  part 
of  such  consideration  should  come  to  said 
grantors  from  any  otber  person.  Such  be- 
ing tbefact,  tbe  rights  of  tbe  parties  must  be 
determined  by  tbe  same  rnles  as  though 
the  entire  transaction.  Including  the  mak- 
ing of  the  deed  as  a  part  of  the  considera- 
tion for  the  satisfaction  of  the  mortgage, 
had  been  with  said  Murne.  We  arc  there- 
fore of  the  opinion  that  the  contention 
tbat  tbe  deed  embodied  tbeentlre  contract, 
which  can  be  looked  to  by  the  court  In  the 
determination  of  the  cause,  Is  untenable. 

Appellants  make  a  further  contention 
tbat  tbe  deed  to  Elwood  was  absolutely 
void,  and  therefore  not  subject  to  reform, 
for  the  reason  that,  at  the  time  it  was  ex- 
ecuted and  delivered,  there  Was  no  gran- 
tee named  in  It.  There  are  some  parts  of 
the  proof  tending  to  establish  this  state 
of  facts,  but,  taking  all  the  testimony  to- 
gether, in  connection  with  the  presump- 
tions which  prevail  in  favor  of  a  sealed  in- 
strument, we  think  It  sufficiently  appears 
that  the  deed  was  fully  filled  out  before 
Us  execution  and  delivery.  The  rights  ol 
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the  respondent,  then,  are  the  same  as 
would  have  been  those  of  the  said  Murne 
If  the  deed  had  been  made  directly  to 
him,  and  as  the  proofs  clearly  show  that, 
as  a  part  of  the  transaction  for  the  satis- 
faction of  the  mortgage,  the  property  cov- 
ered by  the  mortgage  was  to  beconveyed, 
and  as  at  the  time  each  agreement  was 
entered  Into  it  was  supposed  that  the 
property  intended  to  be  mortgaged  was 
correctly  described  therein,  It  must  be  held 
that  the  property  which  was  contracted 
to  be  conveyed  was  in  equity  not  the 
property  actually  described  In  the  mort- 
gage, but,  instead  thereof,  the  property 
which  should  have  been  so  described  to 
carry  out  the  intention  of  the  parties  at 
the  time  said  mortgage  was  executed. 

As  against  the  appellantsStewart.then, 
the  respondent  is  entitled  to  the  relief 
prayed  for  in  his  complaint;  and,  If  the 
other  appellants  are  In  no  better  situation 
than  they  would  have  been  if  they  had 
not  conveyed,  the  decree  of  thelowercourt 
must  be  ufflrmed.  Such  appellants  Spin- 
ning assert  that  for  two  reasons  they  are 
entitled  to  be  protected  as  innocent  pur- 
chasers of  the  land :  First,  for  the  reason 
that,  at  the  time  the  land  was  conveyed 
to  them  by  the  other  appellants,  they  had 
not  such  full  knowledge  of  the  mistake  in 
the  description  contained  In  the  mortgage 
and  deed  as  charged  them  with  knowledge 
of  the  equities  of  the  grantee  in  said  deed. 
We  are  satisfied,  however,  from  the  proofs 
that  they  bad  at  least  sufTicieut  knowl- 
edge to  put  them  upon  Inquiry  and,  this 
being  so,  they  must  be  held  to  have  had 
snch  knowledge  as  would  have  resulted 
from  such  inquiry;  and,  under  all  the  cir- 
cumstances of  the  case,  it  Is  clear  that, 
had  such  lnqniiies  been  prosecuted  with 
reasonable  diligence,  full  knowledge  of  all 
the  facts  would  have  been  obtained.  The 
fact  of  such  knowledge  la  shown  by  extrin- 
sic proofs,  and  is  further  evidenced  by  the 
deed  under  which  Bald  appellants  bold. 
The  consideration  therein  named  is  nomi- 
nal, and,  thongb  there  is  an  attempt  to 
meet  that  fact  by  showing  other  consider- 
ation than  that  recited  In  the  instrument, 
we  are  not  satisfied  that  such  additional 
consideration  was  to  be  paid  except  in  the 
event  that  it  could  be  made  out  of  the 
property,  after  the  rights  of  said  Murne 
under  said  mortgage,  or  the  grantee  in 
the  deed  which  had  been  executed  as  a  part 
of  the  consideration  for  the  satisfaction 
thereof,  had  been  fully  protected.  The 
other  ground,  upon  which  such  appellants 
elaim  that  they  hold  as  purchasers  In 
good  faith  is  that  the  property  was  sold 
under  execution  against  the  appellants 
Stewart,  and  was  bid  In  by  one  D.'B. 
Hannah,  and  that  they  now  hold  the 
title  as  acquired  by  him  at  such  sale;  but 
they  cannot  assert  any  right  thus  derived 
against  the  respondent,  for  the  reason 
that,  at  the  time  the  land  was  so  bid  oft  by 
said  Hannah,  both  he  and  said  appellants 
had  full  knowledge  of  the  mistake  in  the 
mortgage  and  deed.  The  judgment  of 
the  lower  court  must  be  affirmed. 

STILES.  SCOTT, and  ANDERS.  JJ., con- 
cur. DUNBAR.  C.  J.,  did  not  sit  at  the 
hearing. 


(S  Wash.  771) 

STATE  v.  PLACE. 
(Supreme  Court  of  Washington.  Feb.  IB. 
18830 

Ass  a  ult — Sodomy — K  vidk  kce— Tkial — 8  kpaka- 
tios  or  Jdbt. 
L  Pen.  Code,  I  22,  provides  punishment 
for  assaults  with  intent  to  commit  certain 
crimes,  sodomy  among  others;  and  Code  Proc 
I  1185,  declares  that  for  all  common-law  of- 
fenses not  denned  by  statute  the  offender  may 
be  tried  in  the  superior  court.  Held,  that  an 
assault  with  intent  to  commit  sodomy  is  pun- 
ishable under  said  section  22,  although  the 
statutes  provide  no  penalty  for  the  completed 
crime. 

2.  Where  an  assault  la  committed  on  a 
moving  train,  evidence  of  a  previous  assault 
made  on  the  same  person  before  the  train 
reached  the  county  in  which  the  second  as- 
sault was  committed  is  admissible  to  show  the 
intent  with  which  the  second  assault  was 
made. 

3.  Under  Code  Proc  I  1311,  which  de- 
clares that  "juries  in  criminal  cases  shall  not 
be  allowed  to  separate  except  by  consent  of 
the  defendant  and  the  prosecuting  attorney,** 
it  is  reversible  error  to  allow  a  jury  to  sepa- 
rate, and  mix  with  the  crowd  in  the  court 
room,  where  the  testimony  is  such  that  it  can- 
not help  producing  disgust  and  indignation 
against  the  defendant,  even  though  the  sepa- 
ration lasted  only  a  few  minutes,  and  though 
the  prisoner  and  his  counsel,  who  were  both 

S resent,  made  no  objection  at  the  time.  Hoyt, 
.,  dissenting. 

Appeal  from  superior  court,  Lewis  coun- 
ty;  Edward  F.  Hunter,  Judge. 

Information  against  H.  C.  Place  for  as- 
sault with  intent  to  commit  sodomy.  The 
assault  took  place  on  a  train  coming  from 
Oregon  Into  Washington.  Defendant  was 
convicted,  and  be  appeals.  Reversed. 

Code  Proc.  §  1186,  referred  to  In  the  opin- 
ion, reads  as  folio wh:  "For  all  offenses  at 
common  law  which  are  not  hereinafter 
defined  by  statute  the  offender  may  be 
tried  in  the  superior  courts  of  this  state." 
Section  1311,  also  referred  to  in  the  opin- 
ion, provides  tbnt  "juries  in  criminal  cases 
shall  not  be  allowed  to  separate  except  by 
consent  of  the  defendant  and  the  prosecut- 
ing attorney."  Pen.  Code,  §  22,  under 
which  the  information  was  brought,  de- 
clares that  "an  assault  with  intent  to 
commit  murder,  rape,  the  Infamous  crime 
against  nature,  mayhem,  robbery,  or 
grand  larceny  ahall  subject  the  offender 
to  imprisonment  in  the  penitentiary  for  a 
term  not  less  than  one  year,  nor  more 
than  fourteen  years. " 

Langhorne  &  Langhorne  and  M.  J.  Gor- 
don, for  appellant.  G.  T.  Swasey,  Pros. 
Atty.,  for  the  State. 

STILES,  J.  The  information  against  ap- 
pellant stated  facts  sufficient  to  constitute 
an  offense  under  Pen.  Code,  §  22.  It  la 
true  that  the  crirae  against  nature,  punish- 
able as  a  felony  at  common  law,  (1  Blsb. 
Crim.  Law,  §  503,)  is  not  so  punishable  Ir 
this  state,  because  no  penalty  has  been 
fixed  by  statute;  but  under  Code  1881,  § 
782,  all  common-law  crimes  were  Indict- 
able, and  we  think  the  change  of  tht 
phraseology  of  the  section  made  by  the 
legislature  of  1891  (Code  Proc.  §  1185)  door 
not  restrict  the  meaning  of  the  section  to 
the  jurisdiction  of  the  superior  court  only. 
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That  the  legislature  has  seen  flt  to  allow 
the  completed  offense  to  escape  with  no 
punishment,  and  to  Inflict  a  severe  penalty 
tor  an  assault  committed  with  Intent  to 
commit  the  substantive  crime,  1s  not 
ground  for  the  court's  refusing  to  sustain 
a  prosecution. 

Counsel  appeal  to  ui  to  review  the  evi- 
dence, and  say  that  It  was  Insufficient  to 
sustain  a  conviction ;  and,  If  we  were  to 
accede  to  the  proposition  that  only  what 
happened  In  Lewis  county  should  be  con- 
sidered. It  would  be  difficult  to  say  that 
the  case  had  been  made  out,  because  the 
facts  In  evidence  would  leave  it  doubtful 
wbat  the  appellant  was  trying  to  do 
when  be  made  the  second  assault  upon  the 
complaining  witness.  But  it  was  entirely 
legitimate  for  the  court  to  allow  the  state 
to  show  wbat  occurred  while  the  train 
was  yet  in  Oregou,  for  the  purpose  of  as- 
sisting the  Jury  to  come  to  a  conclusion 
as  to  what  appellant's  real  intention  was 
in  making  the  second  assault;  and  from 
what  had  happened  only  an  hour  or  two 
before  we  do  not  see  how  the  jury  could 
have  well  found  otherwise  than  that  the 
second  assault  was  with  the  same  intent 
as  the  first  one,  where  the  Intent  was  very 
clear. 

But  the  case  mnst  be  reversed  for  the 
error  of  the  court  in  permitting  the  Jury 
to  separate,  without  the  consent  of  the 
appellant, during  the  progress  of  the  trial. 
Code  Proc.  8  1811,  Is  mandatory,  and  must 
be  obeyed.  Anderson  v.  State,  2  Wash. 
St.  183.  26  Pac.  Rep.  267.  It  was  especially 
Important  in  such  a  case  as  this,  where  a 
large  number  of  spectators  were  attracted 
to  the  trial,  and  where  the  testimony  given 
could  noc  help  producing  disgust  and  In- 
dignation. To  let  a  Jury,  under  such  cir- 
cumstances, scatter  among  the  crowd, 
was  to  subject  them  to  chances  of  outside 
Influence  which  they  could  not  avoid,  and 
which  the  accused  had  aright  to  ha  re  them 
kept  free  from.  Judgment  reversed,  and 
cause  remanded. 

DUNBAR,  C.  J.,  and  SCOTT  and  AN- 
DERS, J  J.,  concur. 

HOYT.  J.,  (dissenting.)  I  am  unable  to 
agree  with  the  majority  of  the  court  in 
the  reversal  of  the  Judgment.  The  record 
shows  that  the  separation  of  the  Jury  dur- 
ing the  progress  of  the  cause  was  but  for 
a  row  minutes,  and  that,  at  the  time  such 
separation  was  allowed  by  the  court,  the 
defendant  and  his  attorney  were  present, 
and  made  no  objection  whatever  to  such 
separation.  Under  these  circumstances,  I 
think  it  should  be  held  that  they  bad  con- 
sented thereto.  I  see  no  reason  whatever 
for  holding  that  a  person  charged  with 
crime  should  not  be  allowed  to  waive  any 
of  his  rights  the  same  as  he  could  in  a  civil 
action.  If  he  can  waive  all  of  his  rights 
to  a  trial,  and  be  adjudged  guilty  upon  his 
own  plea  to  that  effect,  (as  be  can  in  the 
case  of  all  crimes  not  capital,)  I  see  no  rea- 
son whatever  for  holding  that  be  cannot 
waive  any  of  the  formalities  to  which  he 
might  be  entitled  as  a  part  of  his  trial.  If 
he  can  thus  waive  bla  rights,  lie  should  be 
held  to  have  done  so  when  his  conduct  is 
such  that  it  appears  cleurly  that  he  bad 
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knowledge  that  such  formality  was  to  be 
dispensed  witb,  and  made  no  objection 
thereto.  In  civil  actions  it  is  universally 
held  that  if  a  Jury  separate,  even  after  a 
case  has  been  submitted  to  them,  the  ver- 
dict will  not  be  set  aside  without  proof 
that  such  separation  has  been  prejudicial 
to  the  rights  of  the  party  against  whom 
the  verdict  was  rendered.  There  Is  no  rea- 
son why  the  same  rule  should  not  obtain 
In  the  case  of  one  convicted  of  a  crime.  In 
a  capital  case  the  defendant  cannot  waive 
his  right  to  a  trial,  even  by  a  plea  of 
guilty;  and  It  may  well  be  held  in  that 
class  of  cases  that  he  cannot  waive  any 
formality  which  is  at  all  essentia  J  to  a  full 
and  fair  trial.  It  seems  to  me  that  in  all 
other  criminal  cases  it  is  something  like  a 
traeesty  upon  Justice  to  hold  that  because 
tbe  Jury,  for  ever  so  brief  a  time,  left  their 
seats  without  being  kept  together  by  an 
officer,  a  verdict  thereafter  rendered  by 
them  should,  on  motion  of  the  defendant, 
be  vacated,  even  although,  at  the  time  the 
Jury  thus  acted,  he  was  present  In  court 
witb  bis  counsel,  and  saw  them  thus  be- 
having, and  made  no  protest  or  objection 
whatever.  So  far  as  I  know,  the  rule  is 
universal  that  in  criminal,  as  well  as  in 
civil,  cases,  tbe  defendant,  if  aggrieved  by 
a  ruling  or  decision  of  the  court,  must  pre- 
serve his  exception  thereto,  in  order  that 
he  may  get  relief  In  this  court  against  such 
ruling,  if  erroneous.  This  same  principle, 
applied  to  tbe  case  at  bar,  will,  I  think, 
preclude  tbe  defendant  from  getting  relief 
here  against  something  that  was  improp- 
erly done  during  the  progress  of  tbe  trial, 
with  his  full  knowledge;  for  the  reason 
that  it  was  his  duty,  if  he  desired  to  take 
advantage  of  such  wrongful  conduct,  to 
preserve  an  exception  thereto.  I  think  the 
Judgment  should  be  affirmed. 


(5  Wash.  644) 

TINGLEY  v.  BELLINGHAM  BAY  BOOM 

CO. 

(Supreme  Court  of  Washington.    Feb.  2, 
1803.)  • 

Loos  AND  Logging  — Boom  Companies— Damages 
—  Corporation  —  Ratification  —  Statute  of 
Frauds. 

1.  Act  March  17,  1890,  fSess.  Laws  1800, 
p.  470.)  declares  that  it  shall  be  the  duty  of 
any  corporation  operating  a  boom  at  the 
mouth  of  any  river  to  catch,  hold,  assort, 
boom,  and  raft  ail  logs  not  in  charge  of  the 
owner.  Held,  that  such  a  company  that  al- 
lows logs  floating  down  the  river  to  escape 
into  the  sea  and  be  lost  is  liable  to  the  owner 
for  the  damage  naturally  resulting  therefrom, 
but  not  for  damages  caused  to  the  owner  by 
reason  of  his  being  obliged,  from  want  of  logs, 
to  close  his  logging  camp,  to  the  injury  of  his 
credit,  where  there  is  no  contract  between  the 
log  owner  and  the  boom  company  in  regard  to 
anything  except  the  marketing  of  the  logs. 
Lumber  Co.  v.  Cole.  26  Pac.  Rep.  535,  1 
Wash.  St.  330,  distinguished. 

2.  Where  a  corporation,  in  a  sworn  plead- 
ing, admits  its  execution  of  a  contract,  signed 
by  its  assumed  agent;  such  admission  consti- 
tutes a  ratification  of  the  contract. 

3.  Where  a  contract  by  a  corporation  is 
written  by  its  agent,  and  the  name  of  the  cor- 
poration is  written  in  the  body  of  the  instru- 
ment, the  contract  is  signed  by  the  corporation, 
within  the  meaning  of  the  statute  of  frauds. 
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requiring  contracts  not  to  be  performed  with- 
in one  year  to  be  "signed  by  the  party  to  be 
charged  therewith,  or  by  some  person  thereun- 
to by  him  lawfully  authorised." 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  F.  C.  Tingley  against  the  Bel- 
lingbam  Bay  Boom  Company  for  alleged 
breach  of  contract.  Pluintiff  was  non- 
suited at  the  trial,  and  he  appeals.  Re- 
versed. 

Harris,  Black  ft  Learning,  for  appellant. 
Thos.  G.  Newman,  for  respondent. 

STILES,  J.  We  are  not  advised  npon 
what  ground  the  court  below  sustained 
the  defendant's  motion  for  a  nonsuit,  but, 
whatever  may  have  been  the  ground,  we 
think  the  facts  in  this  case,  as  they  appear 
from  the  testimony,  should  have  been  sub- 
mitted to  a  jury  under  proper  instruc- 
tions. Tbecompialntcontains  two  causes 
of  action,  which  were  improperly  united, 
bat  no  objection  was  made  to  the  com- 
plaint upon  that  ground,  and  no  criticism 
can  now  be  madeof  thecourseof  tbeplaln- 
tlft  in  making  the  improper  joinder.  The 
defendant  was  a  corporation  organized 
in  pursuance  of  the  act  of  March  17, 1800, 
(Laws,  p.  470.)  entitled  "An  act  to  de- 
clare and  regulate  the  powers,  rights,  and 
duties  of  corporations  organised  to  build 
booms,  and  to  Catch  logs  and  timber 
products  therein."  It  appears  that  (he 
boom  of  the  defendant  was  built  at  the 
mouth  of  the  Nooksack  river,  in  What- 
com county.  At  a  point  higher  up  the 
river,  a  rival  concern,  known  as  the 
"Nooksack  River  Boom  Company,"  had 
constructed  another  boom.  The  defend- 
ant, in  order  to  fully  secure  the  patronage 
of  certain  loggers  up  the  Nooksack  river, 
procured  from  several  of  tbem,  on  the 
24th  day  of  June,  1890.  a  written  docu- 
ment, which  in  the  case  has  been  termed  a 
"contract."  The  plaintiff  was  one  of  the 
signers,  and  the  instrument  took  the  form 
of  a  mutual  agreement.  The  preamble  of 
this  document  recites  that  the  signers  are 
in  the  business  of  driving  logs  down  the 
Nooksack  river;  that  there  are  no  proper 
facilities  at  the  present  time  for  cutting 
and  taking  care  of  logs  at  the  mouth  of 
the  river;  and  that  the  defendant  pro- 
poses to  erect  a  boom  at  the  mouth  of  the 
said  river  for  the  purpose  of  catching, 
handling,  and  securing  logs;  and  then 
proceeds  as  follows:  "Now,  therefore,  in 
order  to  encourage  and  assist  the  con- 
struction of  the  said  boom  by  the  said 
company,  and  to  ensure  the  safe  and  eco- 
nomical handling  of  such  logs  as  we  may 
run  down  the  Nooksack  river,  we,  the  un- 
dersigned, hereby  undertake  and  agree 
that  so  soon  as  the  said  Bellinghara  Bay 
Boom  Company  may  construct  a  boom, 
and  notify  us  that  it  Is  ready  to  receive 
and  take  care  of  our  logs,  we  will 
consign  to  said  company  all  of  the  logs 
which  we  may  put  Into  the  Nooksack 
river  for  the  purpose  of  being  run  into 
Belllngham  bay ;  and  it  is  further  agreed 
upon  the  part  of  the  said  boom  company 
that  it  will,  as  soon  as  practicable,  con- 
struct said  boom,  receive  and  take  care  of 
the  said  logs,  in  all  manner  complying 


with  the  laws  of  the  state  of  Washington 
in  that  respect,  and  that  It  will  make  such 
boomage  charges  to  the  persons  to  this 
agreement  as  is  common  and  customary 
with  other  loggers  consigning  logs  to 
booms,  nnd  no  other  or  further  charges. " 
This  instrumeut  was  not  signed  by  the 
defendant,  or  by  any  person  upon  its  be- 
half, but  it  was  delivered  to  one  who 
claimed  to  act  as  and  who  certainly  was  in 
fact  the  authorized  manager  of  the  de- 
fendant, and  it  was  by  him  transmitted 
to  his  company,  and  it  was  undoubtedly 
acted  upon  by  all  parties  for  many 
months.  A  great  deal  of  force  was  ex- 
pended by  the  plaintiff  in  proving  that 
this  paper  was  the  contract  of  the  defend- 
ant, and  by  the  defendant  in  endeavoring 
to  evade  its  effect  as  a  contract,  on  ac- 
count of  the  failure  of  Its  officers  to  affix 
the  signature  of  the  company  to  it;  but  it 
seems  to  us  that  it  was  wholly  immate- 
rial whether  this  Instrument  was  signed 
by  the  defendant  or  not.  Let  It  be  re- 
membered that  this  was  a  statutory 
boom  corporation,  whose  works  were  at 
the  month  of  the  Nooksack  river.  Sec- 
tion 4  of  the  act  under  which  this  corpo- 
ration was  organised  provides  as  follows : 
"After  such  work  shall  have  been  con- 
structed, such  corporation  shall  catch, 
hold,  and  assort  the  logs  and  timber 
products  of  all  persons  requesting  such 
service  upon  the  same  terras  and  without 
discrimination:  *  *  »  Provided,  that 
it  shall  be  the  duty  of  any  corporation 
operating  a  boom  at  the  mouth  of  any 
river  to  catch  and  hold,  assort,  boom, 
and  raft  all  logs  and  timber  products,  ex- 
cept such  as  may  be  already  in  charge  of 
its  owner  or  bis  agents,  without  request 
of  the  owner  or  owners,  and  shall  have 
the  right  to  charge  and  collect  tolls  not 
to  exceed  seventy-five  cents  per  thousand 
feet  for  such  service."  Under  this  statute 
It  was  immaterial  whether  this  defendant 
had  any  contract  or  request,  either  oral 
or  written.  Any  logs  coming  down  the 
Nooksack  river,  not  in  charge  of  their 
owner  or  his  agents,  it  was  bound  to 
catch  and  hold,  raft  and  boom,  as  the 
law  required.  Failing  to  do  this,  it  was 
liable  to  the  penalties  prescribed  by  sec- 
tions 7  and  8  of  the  act. 

Now,  it  was  alleged  in  this  case  that 
large  quantities  of  plaintiff's  logs  were  al- 
lowed by  this  company  to  escape  to  the 
open  waters  of  Puget  sound,  and  to  be 
there  lost;  and  the  uncontradicted  proof 
is  that  some  logs  belonging  to  the  plaintiff 
did  escape  and  become  scattered  and  lost. 
The  proofs  were  not  altogether  satisfac- 
tory as  to  whether  these  logs  that  escaped 
actually  passed  the  boom  of  the  defendant 
or  not.  Some  of  them  came  down  the  riv- 
er, and  were  stopped  by  the  arbitrary  ac- 
tion of  the  Nooksack  River  Boom  Com- 
pany, (the  upper  company.)  and  held  un- 
der a  claim  for  boomage  for  a  time; 
whether  rightfully  or  wrongfully  Is  no 
matter.  It  seemed  to  be  insinuated  by 
the  cross-examination  of  witnesses  that  it 
was  through  the  action  of  the  Nooksack 
Company  that  these  logs  escaped  to  the 
open  sea  through  a  slough;  but  it  remains 
unexplained,  so  far  as  we  are  able  to  as- 
certain from  the  case,  why  the  escaped 
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logs  must  nnthavepaBsed  the  boom  of  the 
defendant  on  their  way  down  the  river  to 
the  waters  of  the  Sound.  It  may  be  that 
there  is  some  explanation  not  apparent  in 
the  cane  which  the  defendant  may  be  able 
to  offer  upon  a  retrial,  but  the  main  point 
must  stand  that,  if  these  logs  passed  the 
waters  assumed  to  be  controlled  by  the 
defendant  for  the  purpose  of  booraage,  it 
was  its  duty,  both  to  the  plaintiff  and  to 
the  state,  which  is  interested  in  not  hav- 
ing the  navigation  of  its  waters  made  dan- 
gerous by  floating  logs,  to  catch  them  as 
they  passed,  and.  to  save  itself  from  re- 
sponsibility if  they  bad  passed  Its  boom, 
to  pursue,  catch,  and  return  them.  The 
plaintiff  sought  to  prove  a  great  many 
elements  of  damage  which  were  rightly 
excluded.  He  claimed  that,  by  reason  of 
defendant's  permitting  his  logs  to  escape 
and  be  lost,  he  not  only  lost  their  sale, 
bnt  ran  his  logging  camp  without  profit, 
and  was  finally  compelled  to  shut  it 
down,  to  the  injury  of  his  financial  credit, 
etc.,  and  he  appeals  to  Lumber  Co.  v.  Cole, 
1  Wash.  St.  330, 26  Pac.  Rep.  536,  to  sustain 
his  right  to  recover  all  such  damages,  be- 
cause the  defendant  knew  of  his  situation; 
but  there  is  nothing  in  the  case  to  show 
that,  if  this  was  a  contract  entered  into 
between  the  parties,  any  such  mutters 
were  in  contemplation  by  either  of  them. 
Nor  do  we  think  the  statute  was  intended 
to  cover  anything  more  than  the  natural 
and  ordinary  damages  resulting  from  fail- 
ure of  boom  companies  to  perform  the 
duties  required  of  them  thereby.  In  Cole's 
Case  the  whole  operation  of  logging,  and 
the  furnishing  of  supplies  therefor,  were 
covered  by  the  contract,  bnt  here  the  mar- 
keting of  the  logs  was  the  only  matter  be- 
tween the  parties. 

The  secoud  cause  of  action  does  depend 
upon  a  contract.  The  defendant  appar- 
ently Included  In  its  business  that  of  driv- 
ing logs  down  the  Nooksack  river.  There- 
fore, as  soon  as  it  got  its  works  in  order, 
it  procured,  on  the  20th  day  of  August, 
1890,  from  the  plaintiff  and  other  loggers, 
an  instrument  in  which  it  was  named  as 
a  party,  whereby  it  agreed,  in  considera- 
tion of  50cents  a  thousand  feet.todrive  to 
its  boom  at  the  mouth  of  the  Nooksack 
river  such  logs  as  the  plaintiff  and  other 
signers  should  place  in  the  river  at  any 
time  during  two  years  from  the  date  of 
the  instrument.  The  agreement  stipulated 
that  it  should  begin  at  the  next  driving 
stage  of  water  in  the  river  occurring  after 
September  19,  1890,  and  that  it  should 
drive  not  less  than  twice  a  year,  provided 
there  were  stages  of  water  sufficient  there- 
for. There  was  a  provision  that  the 
amonnt  of  logs  driven  should  be  ascer- 
tained at  Its  boom  by  the  usual  method 
of  scaling,  by  a  competent  scaler  furnished 
by  the  company,  the  company  to  have  a 
lien  upon  all  logs  driven  for  the  unpaid 
driving  charges.  Then  there  was  a  very 
important  clause  of  the  agreement,  stipu- 
lating that  "all  logs  left  by  the  party  of 
the  first  part,  [the  company,]  and  not 
driven  clean,  shall  be  scaled  back  where 
they  lay,  and  paid  for  by  said  party  of 
the  first  part  at  the  market  price  of  such 
logs  where  they  lay,  and  the  mark  on 
such  logs  shall  bo  changed,  and  they  shall 


become  the  property  of  said  party  of  the 
first  part.  This  instrument  was  pro- 
cured at  the  instance  of  the  defendant 
company,  and  taken  into  possession  by  it, 
under  the  promise  made  by  thecompany's 
agent  that  the  company  would  sign  it 
and  deliver  to  the  other  parties  a  copy  of 
it.  It  was  not  signed,  although  it  was 
retained,  and,  by  what  we  regard  as  indis- 
putable evidence,  it  was  fully  ratified  by 
and  acted  upon  by  the  corporation.  Con- 
cerning this  matter  of  ratification  it  is 
necessary  to  speak,  since  whether  this 
was  a  valid  contractor  not  depends  large- 
ly upon  ratification.  The  agreement,  by 
Its  terms,  was  not  to  be  completely  per- 
formed within  one  year.  Code  1881,  §  2325. 
One  J.  S.  Munday,  in  all  these  matters 
between  the  company  and  the  plaintiff 
and  the  other  loggers  who  acted  with 
him,  assumed  to  represent  the  defendant; 
but  the  case  does  not  present  other  than 
circumstantial  evidence,  with  one  excep- 
tion, to  show  that  he  was  actually  au- 
thorized to  make  such  a  contract  as  the 
one  under  consideration;  and  much  diffi- 
culty was  made  by  the  defendant  at  the 
trial  upon  this  point,  and  objections  were 
interposed  at  every  stage  to  the  intro- 
duction of  any  testimony  tending  toshow 
his  relations  with  the  defendant.  But,  in 
addition  to  the  transactions  with  this 
plaintiff,  it  was  shown  that  Munday  was 
really  the  moving  spirit  of  the  whole  en- 
terprise, which  culminated  in  the  organi- 
zation of  the  defendant  as  a  corporation. 
Just  what  his  nominal  position  was  does 
not  appear,  but  In  whatever  was  done  by 
the  defendant,  either  in  the  building  of  its 
boom  works,  or  in  driving  the  logs  in  the 
river,  or  the  purchase  of  material  and 
supplies,  it  was  always  Munday  who  was 
at  the  front,  and  had  the  actual  manage- 
ment and  direction  of  affairs.  And,  more- 
over, there  is  in  the  case  one  element  of 
proof  which  ought  to  go  far  towards 
foreclosing  this  corporation  from  denying 
that  it  bad  fully  ratified  all  of  his  acts  in 
procuring  this  contract,  whether  Munday 
was  its  authorised  agent  or  not.  In  No- 
vember, 1890,  the  defendant  beresought  to 
obtain  from  the  superior  court  of  What- 
com county  a*  mandamus  to  compel  the 
Nooksack  River  Boom  Company  to  open 
its  boom,  and  to  allow  15,000,000  feet  of 
logs  to  pass  to  the  Belllngham  Bay  Boom 
Company.  In  that  proceeding  Its  officers, 
nnder  oath,  showed  to  the  court  that 
the  very  logs  here  in  question  had  been 
consigned  to  it,  and  that  it  had  "entered 
into  a  contract  with  the  respective  own- 
ers of  said  logs  to  drive  the  same  from  the 
landings  where  they  were  floated  down 
said  Nooksack  river  to  the  boom  of  plain- 
tiff; and  that,  under  said  contract,  plain- 
tiff, by  its  agents,  took  possession  and 
control  of  the  said  logs,  and  drove  them 
down  the  said  Nooksack  river  until  they 
reached  the  boom  of  the  defendant, 
through  which  they  had  been  refused  pas- 
sage." It  also  showed  to  the  court  that 
the  defendant  had  been  served  by  It  with 
a  notice  that  it  was  the  agent  for  the 
owners  of  these  logs,  (among  them  Ting- 
ley  being  named  as  one,)  for  the  driving 
of  said  logs  down  the  said  Nooksack  river 
to  the  boom  of  the  said  Belllngham  Bay 
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Boom  Company,  at  the  month  thereof. 
If  any  more  solemn  admission  could  be 
made  by  a  corporation  of  Its  ratification 
of  the  acta  of  an  assumed  agent  than  a 
pleading,  nnder  oath,  in  a  mandamus 
proceeding  in  a  court  of  record,  we  are 
unaware  of  what  it  could  be. 

But  the  question  remains  whether, if  the 
act  of  the  agent  in  procuring  tbiticontract 
was  ratified,  it  was  then  binding  upon 
the  company,  so  that  it  could  now  be  sued 
upon.  The  statute  provides  that  any 
agreement,  contract,  or  promise  shall  be 
void  where  by  its  terms  it  is  not  to  he 

f>erformed  within  one  year  from  the  mak- 
ng  thereof,  unless  such  agreement,  con- 
tract, or  promise,  or  some  note  or  memo- 
randum thereof,  be  in  writing,  and  sigued 
by  the  party  to  be  charged  therewith,  or 
by  some  person  thereunto  by  him  lawful, 
ly  authorized.  The  question  is,  what  is  a 
signing  of  such  an  Instrument?  The  in- 
strument was  in  the  handwriting  of  the 
agent,  and  the  first  clause  is  as  follows: 
"This  agreement,  entered  into  this  20th 
day  of  August,  1S90,  by  and  between  the 
Belllngham  Bay  Boom  Company,  of  Fair- 
haven,  Washington,  party  of  the  first 
part,  and  J.  H.  Moore  and  others,  re- 
spectively, whose  names  are  hereto  Bub- 
scribed,  parties  of  the  second  part,  wlt- 
nesseth,"  etc.  It  is  a  well-established  rule 
of  law  that  a  contract  is  signed,  within 
the  meaning  of  the  statute,  whether  the 
name  of  the  party  to  be  charged  appears 
at  the  bottom,  top,  middle,  or  side  of  the 
paper.  Drury  v.  Young,  58  Md.  546;  Cla- 
son  v.  Bailey,  14  Johns.  4S7;  Barry  v. 
Coombe,  1  Pet.  640;  1  Reed,  St.  Frauds,  5 
884. 

We  consider  the  contract  proven,  there- 
fore. But  what  effect  should  its  existence 
have  upon  this  case?  Plaintiff  brought 
his  action  for  damages  upon  two  alleged 
breaches  of  contract:  (1)  A  failure  to 
drive  his  logs;  (2)  a  failure  to  catch  and 
boom  them.  And  his  claim  is  answered 
by  three  propositions,  vis.:  (1)  If  fair 
stages  of  water  have  existed  in  the  river 
since  the  19th  day  of  September,  1890,  so 
that  his  logs  could  have  been  driven,  and 
they  have  not  been  driven  clean,  then,  un 
der  the  terms  of  the  driving  contract,  the 
logs  left  behind  are  to  be  scaled  where 
they  lie,  and,  upon  payment  of  their  value, 
tbey  become  the  property  of  the  defend- 
ant. But  no  such  logs  can  be  recovered 
for  in  this  action,  either  under  the  pleud- 
Ings  or  the  evidence.  (2)  If  logs  driven 
by  the  defendant,  for  want  of  ordinary 
care  on  its  part,  failed  to  reach  its  boom, 
and  went  astray  through  "sloughs," 
whence  they  reached  the  sea  and  were  lost, 
for  the  value  of  such  logs,  less  charges  for 
driving,  the  defendant  is  liable;  but  if 
the  losses  of  this  class,  viz.  through 
"sloughs,"  were  caused  by  the  interference 
of  third  parties,  accompanied  by  such 
threats  of  violence  as  would  have  caused 
a  reasonably  prudent  person  to  abandon 
the  possession  of  the  logs  to  avoid  bodily 
barm  to  himself  or  bis  employes,  in  case 
of  such  logs  the  defendant  would  not  be 
liable.  (3)  For  the  loss  of  such  Iocs  as 
floated  down  the  river  past  the  defendant's 
boom,  and  were  lost  because  of  Its  failure 
to  catch  and  hold  them,  it  is  liable  for  the 


value  of  the  logs,  less  the  driving  and 
boomage  charges.  The  contracts  Tlngley 
made  with  the  Belllngham  Mill  Company, 
which  respondent  claims  transferred  the 
ownership  of  all  the  logs  in  question  to 
that  company,  ought  not  to  prevent  a  re- 
covery in  this  case.  The  contracts  show 
on  their  face  that  Tiogley  was  responsi- 
ble for  the  delivery  of  the  logs  at  the  mill 
in  Whatcom,  and  that,  unless  he  delivered 
the  logs,  he  was  tp  get  no  pay.  The  mill 
books  also  showed  that  be  was  credited 
with  nothing  but  the  value  of  such  logs 
only  as  actually  reached  the  mill  compa- 
ny's possession.  Meeker  v.  Johnson,  8 
Wash.  St.  247.  28  Pac.  Rep.  542;  Manufac- 
turing Co.  v.  Kerron,  (Wash.;  decided 
Nov.  18, 1892,)  31  Pac.  Rep.  595.  That  por- 
tion of  the  contract  of  September  3, 1890, 
which  provided  for  advances  upon  logs 
thereafter  to  be  put  into  the  river  did  not 
have  any  of  the  elements  of  a  sale.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial. 

DUNBAR,  C  J.,  and  HOTT  and  AN- 
DERS, J  J.,  concnr.  SCOTT,  J.,  concurs  in 
the  result. 


(7  Wash.  07) 

WARD  V-  HUG  GINS.1 
(Supreme  Court  of  Washington.  Feb.  23, 

1893J 

Appxax  —  Phaotici — Record— Tax  Dbkd  —  Limi- 
tations— Color  or  TiTfcB—  ElSCTMSNT. 

1.  It  !•  no  ground  for  striking  the  state- 
ment of  facts  from  the  transcript  that  the 
clerk  has  sent  up  the  original  statement  in- 
stead of  a  copy,  since  such  error  cannot  prej- 
udice the  appellee. 

2.  Where  an  appellee  has  failed  to  notify 
appellant  that  he  contests  the  statement  of 
facts  as  required  by  2  Code  Proc  |  1422,  he 
cannot  have  the  statement  stricken  from  the 
record  on  the  ground  that  it  was  settled  with- 
out notice  to  aim  where  it  does  not  appear 
that  the  statement  as  settled  was  different 
from  that  originally  filed,  and  of  which  ap- 
pellee had  notice. 

3.  Under  Laws  1875,  p.  72,  |  41,  which 
declares  that  tax  deeds  shall  be  presumptive 
evidence  of  the  regularity  of  all  the  former 

Sroceedings,  a  tax  deed  is  admissible  as  evi- 
ence  of  title  without  proof  of  the  regularity 
of  the  tax  proceedings  under  which  it  was  is- 
sued. 

4.  Code,  |  2939,  which  provides  that  "any 
suit  or  proceeding  for  the  recovery  of  lands 
sold  for  taxes  •  *  •  shall  be  commenced 
within  three  years  from  the  time  of  recording 
the  tax  deed  of  sale,  and  not  thereafter,  ex- 
cept by  the  purchaser  at  the  tax  sale,  ap- 
plies in  all  cases  where  the  tax'  deed  was  re- 
corded after  the  passage  of  the  act,  even 
though  the  deed  was  executed  before  its  pas- 
sage. 

5.  A  void  tax  deed  is  color  of  title  suffi- 
cient to  sustain  the  bar  of  the  statute  of  11m 
itations  provided  for  actions  relating  to  tax 

deeds. 

6.  In  ejectment  to  recover  land  sold  for 
taxes  the  court  cannot  consider  rights  arising 
from  plaintiffs  offer  to  repay  defendant  all 
back  taxes  and  to  redeem  the  land,  since  that 
is  a  matter  of  a  purely  equitable  nature. 

Appeal  from  superior  court,  Pierce  coun- 
ty; F.  Campbell,  Judge. 

Ejectment  by  Hubert  C.  Ward  against 
Edward  Huggins.  Defendant  obtained 
Judgment.   Plaintiff  appeals.  Affirmed. 

«Foi "  dissenting  opinion,  see  82  Pac.  Rep.  1016. 
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John  M.  Boyle  and  M.  Mulligan,  for  ap- 
pellant. Judaon  &  Sbarpstein,  for  re- 
spondent. 

ANDERS,  J.  The  respondent  moves  the 
court  to  strike  the  statement  of  facts  and 
the  exhibits  from  the  transcript,  on  the 
grounds:  First,  because  the  same  are  im- 
properly made  a  part  of  the  transcript, 
bein  g  origin  a  la,  and  not  copies,  as  required 
by  law ;  second,  because  the  statement  of 
facts  was  settled  without  having  given  the 
respondent  any  notice  thereof  as  required 
.bylaw;  third,  because  said  statement  is 
not  certified  to, as  required  bylaw."  While 
the  law  contemplates  that  the  cjerk  shall 
send  up  to  this  court  a  copy  of  the  state- 
ment of  facts,  we  do  not  think  that  the 
fact  that  the  original  has  been  embodied 
in  the  transcript  can  work  any  injury  to 
the  respondent,  and  therefore  deny  the 
motion  on  that  ground,  as  we  have  here- 
tofore .done  in  similar  cases.  Nor  do  we 
think  the  motion  should  be  sustained  on 
either  of  the  other  grounds  stated.  The 
notice  of  settlement  was  duly  given  and 
served,  but  at  the  time  fixed  by  the  court 
for  the  bearing  the  Judge  was  absent.  On 
his  return  two  days  afterwards  he  fixed 
another  date  for  the  settlement  of  the 
statement,  of  which  respondent  appears 
to  have  bad  no  notice,  and  at  which  time 
be  was  not  present  in  person  or  by  his 
counsel.  Neither  is  it  shown  by  the  record 
that  the  hearing  was  continued  by  order 
of  court;  and,  this  being  so,  the  respond- 
ent's objection  would  be  valid  under  many 
decisions  of  this  court  if  he  were  in  a  posi- 
tion to  make  the  objection.  It  was  his 
duty  to  serve  a  written  notice  upon  the 
opposite  party,  stating  whether  or  not 
the  correctness  of  the  statement  of  facts 
was  contested,  and,  if  contested,  in  what 
particular  or  particulars  it  was  deficient, 
incorrect,  or  incomplete,  (2  Code  Proc. 
§  1422;)  and,  having  failed  to  do  so,  and  it 
not  appearing  that  the  statement  as  set- 
tled was  different  from  that  originally 
filed,  and  of  which  respondent  had  notice, 
he  cannot  now  be  heard  to  urge  his  objec- 
tion. The  certificate  of  the  judgestatesall 
the  law  requires,  and  Is  therefore  sufficient. 

The  appellant  brought  this  action 
against  the  respondent  to  recover  the  pos- 
session of  certain  land  in  Pierce  county. 
The  respondent,  iu  his  answer,  denied  all 
of  the  allegations  of  the  complaint,  and 
set  up  as  a  further  defense  the  sale  of  the 
land  on  July  24,  1877,  for  nonpayment  of 
taxes  for  the  year  1876;  the  delivery  of  a 
certificate  of  purchase  therefor;  that  said 
taxes  were  never  paid  or  the  land  re- 
deemed, and  that  a  deed  was  delivered  to 
defendant  by  virtue  of  said  tax  sale  from 
the  treasurer  of  Pierce  county,  on  March 
14,1883;  and  that  plaintiff's  action  was 
barred  by  section  51  (67)  of  the  act  of  No- 
vember 9,  1877,  and  by  section  2939  of  the 
Code  of  1881.  A  demurrer  to  the  defense 
of  the  statute  of  limitations  was  sustained 
by  the  court  as  to  section  2939  of  the  Code, 
but  by  leave  of  the  court  the  defendant 
subsequently  amended  his  answer  so  as  to 
plead  the  statute  of  limitations  as  set  forth 
in  said  section  2939,  by  stating  the  date 
when  the  tax  deed  was  recorded.  At  the 
trial  In  the  superior  court  the  appellant 


proved  that  he  purchased  the  land  in  con- 
troversy in  the  year  1871  from  one  J.  W. 
Brazee,  who  purchased  the  same  from  the 
grantee  of  the  United  States;  but  his  deed 
was  not  placed  of  record  until  some  time 
after  the  tax  deed  under  which  the  re- 
spondent claims  was  recorded.  After  the 
appellant  bad  introduced  his  evidence  and 
rested  his  case,  the  respondent  offered  in 
evidence  the  deed  from  the  county  treas- 
urer of  Pierce  county,  under  which  he 
claims  title  to  the  land.  The  court  admit- 
ted the  deed  in  evidence,  over  the  objection 
of  the  plaintiff,  without  requiring  the  de- 
fendant to  first  show  the  regularity  of  the 
tax  proceedings  under  which  the  deed  was 
issued.  In  so  doing  the  appellant  claims 
the  court  committed  error;  and  that 
would  be  tiue  were  It  not  for  the  provi- 
sion of  the  statute  under  which  the  deed 
was  issued,  which  declares  that  such  deeds 
shall  be  presumptive  evidence  of  the  regu-> 
lurlty  of  all  former  proceedings.  Laws 
1875,  p.  72,  §  41.  The  evident  design  of  the. 
statute  was  to  obviate  the  necessity,  on 
the  part  of  the  grantee,  of  making  prelim- 
inary proof  «of  prior  proceedings.  Any 
other  construrtion  of  the  statute  would 
render  it  meaningless  and  useless.  The 
common-law  rule  which  cast  upon  the 
claimant  under  a  tax  title  the  burden  of 
proving  that  every  successive  step  in  the 
tax  proceedings,  required  by  statute,  had 
been  taken,  was  found  to  work  disad- 
vantageous^ to  purchasers  at  tax  6ales; 
and  the  difficulty  of  proving  every  step  in 
a  long  course  of  proceedings  with  unvary- 
ing certainty,  and  the  strong  probability 
that  some  irregularity  or  slight  omission 
in  the  proceedings  could  be  found  to  defeat 
the  title,  bad  a  strong  tendency  not  only 
to  deter  persons  from  purchasing  at  such 
sales,  but  to  make  owners  of  property 
negligent  in  the  payment  of  their  taxes. 
A  tax  title  was  proverbially  no  title,  and 
tax  sales,  though  sanctioned  by  law,  were 
little  less  than  farcical.  To  remedy  this 
undesirable  state  of  affairs  the  legislatures 
of  the  various  states  have  enacted  stat- 
utes making  tax  deeds  prima  facie  or  pre- 
sumptive proof  of  the  regularity  and  legal- 
ity of  the  preliminary  proceedings,  as  well 
as  of  the  deed  itself,  thus  casting  the  bur- 
den of  proof  upon  him  who  asserts  the  in- 
validity of  the  conveyance;  and  where 
such  a  statute  exists  the  tax  deed  is  com- 
petent evidence  in  behalf  of  the  claimant, 
and  its  rejection,  If  offered  as  evidence  of 
title,  Is  ground  for  reversal  of  the  judg- 
ment. Black,  Tax  Titles,  §  2T>1.  It  fol- 
lows, therefore,  that  the  respondent's  deed 
was  properly  admitted  In  evidence. 

But  the  appellant  insists  that,  even  if 
respondent's  tax  deed  was  competent  evi- 
dence of  title,  the  court  erred  in  not  per- 
mitting him  to  prove  its  invalidity  by 
showing  that  the  assessment  was  irregu- 
lar and  void  by  reason  of  having  been 
made  In  the  name  of  one  not  at  the  time 
the  owner  of  the  land,  and  that  the  land 
In  controversy  was  assessed  with  other 
land  without  designating  the  value  of 
each  separate  tract  upon  the  assessment 
roll,  and  so  returned  upon  the  delinquent 
list;  that  the  sale  was  not  properly  ad- 
vertised, and  that  the  land  was  not  sold 
at  the  time  specified  by  law ;  that  the  cer- 


Digitized  by  Google 


742 


PACIFIC  REPORTER,  VOL.  32. 


(Wash. 


tiflcate  of  sale  was  not  in  conformity  with 
the  statute,  and  that  the  deed  itself  was 
irregular  in  several  respects.  The  trial 
court  held  that  the  action  was  barred  by 
the  statute  of  limitations,  and  'that  the 
testimony  offered  was  therefore  immate- 
rial. And  this  brings  us  to  the  considera- 
tion of  thecontrollingquestlon  in  the  case. 
There  can  be  no  doubt  that  the  testimony 
offered  would  have  impeached  the  tax 
proceedings  upon  which  the  respondent's 
deed  is  based.  Nor  can  it  be  doubted  that 
the  execution  of  the  deed  might  have  been 
enjoined  by  timely  application  to  the 
court.  And  the  only  question,  therefore, 
is  whether  the  appellant  has  not  suffered 
the  time  to  pass  within  which  be  had  a 
right  to  question  the  tax  proceedings,  or 
the  deed  founded  thereon ;  or,  in  other 
words,  whether  the  statute  of  limitations 
has  not  purged  the  tax  proceeding  of  all 
Imperfections, and  established  the  validity 
of  the  deed  beyond  question.  The  statute 
relied  on  by  respondent  is  as  follows: 
"Any  suit  or  proceeding  for  the  recovery  of 
lands  sold  for  taxes,  except  in  cases  where 
the  taxes  have  been  paid  or  the  land  re- 
deemed as  provided  by  law,  shall  be  com- 
menced within  three  years  from  the  time 
of  recording  the  tax  deed  of  sale,  and  not 
thereafter,  except  by  the  purchaser  at  the 
tax  sale."  Code  Wash.  §  2939.  This  stat- 
ute was  passed  subsequently  to  the  execu- 
tion of  the  deed  in  question,  and  for  that 
reason  appellant  contends  that  it  is  inap- 
plicable to  the  case  at  bar;  but  to  that 
proposition  we  are  unable td  assent.  The 
language  of  the  act  is  general  and  compre- 
hensive, and  would  seem  to  Indicate  that 
the  legislature  intended  it  to  apply  at 
least  to  all  tax  deeds  recorded  after  the 
law  took  effect.  In  this  case  the  deed  was 
not  recorded  until  some  time  after  the 
statute  went  into  operation,  and  we  are 
of  the  opinion  that  the  statute  began  to 
run  in  favor  of  the  respondent  at  the  time 
his  deed  was  placed  of  record.  Statutes 
of  limitation  relate  only  to  the  remedy, 
and  the  statutory  limitation  may  be  ex- 
tended or  shortened  by  the  legislature,  at 
its  pleasure,  provided  a  reasonable  time  is 
allowed  for  parties  to  assert  existing 
rights.  Wood.  Lim.  Act.  pp.  26,  27,  and 
cases  cited;  Id.  p.  30;  Black w.  Tax  Titles, 
(5th  Ed.)  §  940.  They  are  generally  no 
part  of  any  contract,  and  no  party  to  a 
contract  has  any  vested  interest  in  a  par- 
ticular limitation.  Keith  v.  Keith,  26  Kan. 
27;  Terry  v.  Anderson.  95  (7.S.  62*.  In  the 
latter  casethe  court  said :  "Thiscourt  has 
often  decided  that  statutes  of  limitation 
affecting  existing  rights  are  not  unconsti- 
tutional if  a  reasonable  time  is  given  for 
the  commencement  of  an  action  before  the 
bar  takes  effect.  *  *  *  It  is  difficult  to 
see  why,  If  the  legislature  may  prescribe  a 
limitation  where  none  existed  before,  it 
may  not  change  one  which  has  been  al- 
ready established.  The  parties  to  a  con- 
tract have  no  more  a  vested  Interest  in 
a  particular  limitation  which  has  been 
fixed  than  they  have  in  an  unrestricted 
right  to  sue.  They  have  no  more  a  vest- 
ed interest  in  thp  time  for  commencement 
of  an  action  than  they  have  in  the  form  of 
the  action  to  be  commenced;  and.  as  to 
the  forms  of  action  or  modes  of  remedy,  it 


is  well  settled  that  the  legislature  may 
change  them  at  its  discretion,  provided 
adequate  means  of  enforcing  the  right  re- 
mains." 

In  addition  to  the  objection  already  con- 
sidered, it  is  further  urged  by  the  appel- 
lant (1)  *bat  the  deed  in  controversy  Is 
void  upon  its  face,  and  that  there  is  there- 
fore nothing  upon  which  the  statute  of 
limitations  can*  act:  and  (2)  that  there 
was  such  a  relation  existing  between  his 
grantor  and  the  respondent  that  the  lat- 
ter could  not  legally  become  a  grantee  un- 
der a  tax  deed.  But  we  think  that  neither 
of  the  points  is  well  taken.  The  deed  is 
not  void  upon  its  face.  It  recites  that  the 
land  in  controversy  was  assessed  in  Pierce 
county  for  the  year  1876  to  J.  W.  Braxee, 
and  that  the  amount  due  thereon  for  taxes 
and  costs  was  918.73;  that  the  taxes  so 
assessed  were  returned  delinquent;  that 
notice  that  the  property  would  be  sold  in 
front  of  the  courthouse  door  was  pub- 
lished and  posted  for  three  successive 
weeks  prior  to  the  fourth  Monday  of  July, 
1877;  that  the  property  was  sold  at  public 
auction  by  the  sheriff  of  said  county,  in 
pursuance  of  the  publication  and  notice 
given,  on  the  24th  day  of  July,  1S77,  at  the 
courthouse  door  at  Steilscoom,  that  being 
the coutity  seat  of  said  county;  that  at 
said  sale  Edward  Huggins  became  the 
purchaser  for  the  sum  of  $20.73.  and  paid 
the  full  amount  of  the  taxes,  cost,  and 
price  of  the  certificate;  that  the  premises 
were  not  redeemed,  and  that  the  same 
were  conveyed  to  the  said  purchaser,  Ed- 
ward Huggins,  in  the  name  of  the  terri- 
tory of  Washington,  by  the  treasurer  of 
said  county.  As  to  the  contents  of  the 
deed,  all  that  the  statute  required  was 
that  it  should  describe  the  land  conveyed 
as  it  was  described  in  the  certificate  of 
purchase;  that  it  should  run  in  the  name 
of  the  territory  of  Washington,  and  be 
signed  by  the  treasurer  in  his  official  ca- 
pacity. Laws  1875,  p.  72,  §41.  The  deed 
before  us  not  only  fulfills  the  express  re- 
quirements of  the  statute,  but  the  further 
recitals  therein  set  forth  enough  of  the  pre- 
vious proceedings  to  show  authority  to 
sell  the  land,  and  authority  of  the  treas- 
urer to  make  the  deed.  It  cannot,  there- 
fore, be  said  to  be  void,  or  even  Irregular, 
upon  its  face.  Black,  Tax  Titles.  §  214. 
And  if  it  was  a  void  instrument  it  wuuld 
still  constitute  such  color  of  title  iu  the  re- 
spondent as  would  sustain  the  bar  of  the 
statute  of  limitations  provided  for  actions 
relating  to  tax  deeds.  The  respondent  in 
this  case  In  in  possession,  claiming  title 
under  his  tax  deed,  and  under  such  cir- 
cumstances it  is  not  necessary  that  his 
deed  should  be  regular  or  valid,  but  only 
sufficient  to  afford  color  of  title.  In  fact, 
in  cases  of  adverse  possession,  even  color 
of  title  is  unimportant,  except  as  a  means 
of  determining  the  extent  and  limits  of  the 
possession  of  the  claimant.  Title  to  real 
estate  may  be  acquired  by  a  disseisor 
who  holds  under  a  claim  of  right  for  the 
period  prescribed  by  law;  but  in  such 
cases,  having  no  paper  title,  he  can  suc- 
cessfully claim  only  so  much  of  the  prem- 
ises as  are  actually  in  his  possession.  We 
are  aware  that  there  are  cases  holding 
that  a  void  tax  deed  will  not  constitute  a 
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basis  for  the  running;  of  the  statute  of  lim- 
itations, but  we  tbink  such  decisions  over- 
look both  the  philosophy  and  the  object 
of  such  statutes.  Statutes  of  limitation 
are  strictly  statutes  of  repose,  and  the 
policy  upon  which  they  are  founded  is 
that  a  reasonable  lapse  of  time  shall  put 
an  end  to  legal  strife  and  controversy,  and 
that  be  who  neglects  or  refuses  to  assert 
his  rights  within  such  a  time  as  the  legis- 
lature may  deem  reasonable  shall  be.  con- 
clusively presumed  to  have  waived  them. 
If  It  is  necessary  for  one  claiming  the  ben- 
efit and  protection  of  the  statute  to  first 
prove  a  perfect  and  indefeasible  title,  it  is 
impossible  to  perceive  for  what  purpose 
such  statutes  are  enacted.  A  perfect  title 
needs  no  extraneous  aid,  and,  if  imperfect 
ones  are  not  within  the  purview  of  the 
statute,  then  the  law,  in  either  case,  is  en- 
tirely Ineffectual  and  useless,  and  might 
well  be  eliminated  from  the  body  of  stat- 
utes. 

Upon  this  question  a  learned  text  writer 
says:  "There  is  no  doubt  that  a  deed  fair 
on  Its  face  constitutes  color  of  title,  no 
matter  what  defect  may  really  exist  In  the 
proceedings;  but  it  has  been  held  that  a 
deed  void  on  its  face  would  not  amount  to 
color  of  title.  The  weight  of  authority 
and  reason  Is,  however,  to  the  effect  that, 
whether  the  deed  be  void  on  its  face  or 
not,  if  it  is  a  deed,  and  of  such  a  character 
that  an  ordinary  purchaser,  unskilled  in 
the  teaming  of  the  law,  might  believe  it  to 
be  a  goodconveyance.it  will  be  sufficient." 
2  Black  w.  Tax  Titles,  (5th  Ed.)  §861.  See, 
also.  Coulter  v.  Stafford,  48  Fed.  Rep.  266; 
Edgerton  v.  Bird, 6  Wis.  512 ;  Knox  v.  Cleve- 
land, 13  Wis.  274;  Oconto  Co.  v.  Jerrard, 46 
Wis.  317,  50  N.  W.  Rep.  591 ;  Lindsay  v. 
Fay,  25  Wis.  460;  Pillow  v.  Roberts,  13 
How.  477;  Gatling  v.  Lane,  17  Neb.  77,  80. 
22  N.  W.  Rep.  227,  453;  Railway  Co.  v.  All- 
free,  64  Iowa.  500.  20  N.  W.  Rep.  779.  In 
Pillow  v.  Roberts,  supra,  the  court  ex- 
pressed its  view  of  the  law  as  follows: 
"Statutes  of  limitation  are  founded  on 
sound  policy.  They  are  statutes  of  repose, 
and  should  not  he  evaded  by  a  forced  con- 
struction. The  possession  which  is  pro- 
tected by  them  must  be  adverse  and  hos- 
tile to  that  of  the  true  owner.  It  is  not 
necessary  that  he  who  claims  their  protec- 
tion should  have  a  good  title,  or  any  title 
bat  possession.  A  wrongful  possession 
obtained  by  a  forcible  ouster  of  the  lawful 
owner  will  amount  to  a  disseisin,  and  the 
statute  will  protect  the  disseisor.  One 
who  enters  upon  a  vacant  possession, 
claiming  for  himself  upon  any  pretense  or 
color  of  title.  Is  equally  protected  with  the 
forcible  disseisor.  Statutes  of  limitation 
would  be  of  little  use  if  they  protected 
these  only  who  could  otherwise  show  an 
indefeasible  title  to  the  land.  Hence. color 
of  title,  even  under  a  void  and  worthless 
deed, has  always  been  received  as  evidence 
that  the  person  in  possession  claims  for 
himself,  and,  of  course,  adversely  to  all  the 
world.  *  •  *  Color  of  title  is  received 
In  evidence  for  the  purpose  of  showing  the 
possession  to  be  adverse,  and  it  is  difficult 
to  apprehend  why  evidence  offered,  and 
competeut  to  prove  that  fact,  should  be 
rejected  till  the  fact  is  otherwise  proved. " 
A  statute  similar  to  ours  has  been  many 


times  construed  by  the  supreme  court  of 
Wisconsin,  and  it  is  there  held  that  the 
only  condition  of  things  to  which  the  stat- 
ute will  not  apply  is  want  of  authority  in 
the  taxing  officers  to  put  the  taxing  pow- 
er in  motion.  Knox  v.  Cleveland,  supra; 
Oconto  Co.  v.  Jerrard,  supra.  In  the  lat- 
ter case  the  law  is  summarized  asfollows: 
'  But  when  there  is  statutory  authority 
within  the  scope  of  the  constitution  to  raise 
money  by  taxation  from  property  subject 
to  taxation,  to  come  within  the  public 
treasury  for  public  use,  and  there  is  an  ac- 
tual attempt,  undercolor  of  Jaw,  toexercise 
the  authority,  it  in.  while  in  fieri,  prima  facie 
a  valid  tax  proceeding;  and  when  the 
statute  of  limitations  has  run  upon  it,  It 
Is  conclusively  established  as  a  valid  exer- 
cise of  the  taxing  power.  The  distinction 
is.  In  principle,  like  that  between  judicial 
jurisdiction  and  judicial  error.  Want  of 
jurisdiction  Is  always  an  open  question 
everywhere.  Error  can  be  Imputed  only 
by  appropriate  judicial  proceedings,  with- 
in the  time  limited  by  law  to  establish  it." 

In  regard  to  the  contention  that  the  re- 
spondent stood  In  the  relation  of  tenant 
to  appellant  or  his  grantor,  and  could  not, 
therefore,  legally  purchase  the  land  at.  a 
tax  sale,  it  is  only  necessary  to  observe 
that  the  appellant  himself  testified  at  the 
trial  that  respondent  took  possession  of 
the  land  In  dispute  In  the  year  1883  or  1884, 
without  right,  authority,  or  lease  from 
blm,  and  that  he  has  since  held  It  adverse- 
ly. Of  course  be  whose  duty  it  is  to  pay 
the  taxes  for  another  cannot  neglect  such 
duty,  and  permit  the  taxes  to  become  de- 
linquent, and  pnrchase  the  property  him- 
self at  the  tax  sale,  because  that  would  be 
a  fraud  on  his  principal.  But  in  this  case 
that  rule  Is  not  applicable.  Even  at  the 
time  of  the  trial  the  respondent  did  not 
know  the  appellant,  and,  as  be  says,  never 
saw  bim  about  the  premises.  He  was 
simply  an  adverse  claimant  in  possession, 
and  must  be  awarded  such  rights  as  the 
law  gives  him. 

Appellant  argues,  however,  that  the 
equities  are  with  him,  because  be  offered 
to  pay  all  back  taxes  and  redeem  the  land 
at  about  the  time  this  controversy  be- 
gan. But  this  is  an  action  at  law,  and 
we  cannot  consider  matters  of  a  purely 
equitable  nature  in  determining  legal  ques- 
tions. For  aught  that  appears  in  the  rec- 
ord, appellant  neither  paid  nor  offered  to 
pay  any  taxes  upon  this  land  during  the 
whole  number  of  years  intervening  be- 
tween the  time  of  his  purchase  and  the 
commencement  of  this  controversy;  and 
whether  it  was  the  result  of  negligence  or 
a  desire  to  evade  taxation,  the  effect  is  the 
same  now.  What  ho  might  have  hereto- 
fore done  he  cannot  now  do.  The  appel- 
lant's tax  deed  has,  by  forceof  the  statnte. 
become  an  indefeasible  title.  The  objec- 
tion to  the  record  of  respondent's  deed  is 
without  force,  as  the  index,  if  not  techni- 
cally correct,  is  substantially  so,  and  is  in 
no  wise  misleading.  The  judgment  of  the 
conrt  below  is  affirmed. 

DUNBAR,  C.  J.,  concurs. 

SCOTT,  J.,  (concurring  specially.)  Un- 
less an  adverse  possession,  coupled  with 
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the  deed,  Is  requisite  under  section  2039 
(or  tbe  full  period  of  three  years,  as  speci- 
fied, I  doubt  Its  constitutionality.  There 
having  been  such  adverse  possession  in 
this  case,  however, and  the  statute  not  be- 
ing attacked  on  constitutional  grounds,  I 
concur  In  an  affirmance. 


SEATTLE  ft  M.  RY.  CO.  v.  8TATE  ex  ret 
COLUMBIA  &  P.  8.  R.  CO. 
(Soprani*  Court  of  Washington.  Feb.  20k 
1893J 

EvnvsNT  Domain — Review — Certiorari. 
Certiorari  will  not  lie  to  review  a  de- 
daion  adjudging  the  proposed  appropriation 
of  rights  of  way  a  public  use,  since  tbe  de- 
cision can  be  adequately  reviewed  on  appeal. 

Application  by  tbe  state  on  tbe  relation 
of  the  Columbia  ft  Puget  Sound  Railroad 
Company  for  a  writ  of  certiorari.  Denied. 

Burke,  Sbepard  ft  Woods, for  petitioner. 
Andrew  F.  Burleigh,  for  respondents. 

8TILES,  J.  This  is  a  petition  of  the 
Columbia  ft  Puget  Sound  Railroad  Com- 
pany and  others  for  a  writ  of  certiorari  to 
review  tbe  action  of  the  superior  court  of 
King  county  in  adjudging  tbe  proposed 
appropriation  of  certain  rights  of  way  In 
tbe  city  of  Seattle  a  public  use.  We  are  of 
tbe  opinion  that  all  of  the  questions  which 
could  bo  raised  upon  certiorari  in  such  a 
case  can  be  as  well  determined  upon  ap- 
peal, and,  as  the  statute  provides  for  ade- 
quate protection  to  tbe  petitioner  tnrough 
the  bond  required  to  be  furnished  by  the 
condemning  party,  tbe  application  is  de- 
nied. 

DUNBAR,  C.  J.,  and  ANDERS,  HOYT, 
and  SCOTT,  JJ.,  concur. 


(6  Wash.  777) 

TRADERS*  BANK  OF  TACOMA  it  iL  r. 
BOKIEN  et  aU 
(Supreme  Court  of  Washington.  Feb.  20, 
1893.) 

Appbax— Jurisdiction— Nones. 
An  appeal  cannot  be  prosecuted  by  one 
defendant  from  a  judgment  rendered  against 
himself  and  another,  where  no  notice  of  the 

Sipeal    is    given  to  his  codefendant,  even 
ough  both  defendants  were  represented  by 
tbe  same  attorney- 
Appeal  from  superior  court,  Pierce  couu- 
ty;  Frank  Allyn,  Judge. 

Action  by  the  Traders' Bank  of  Tacomn, 
J.  Turner,  and  C.  F.  Erickson  against 
Qeorge  D.  Boklen  and  Caroline  Bokien,  his 
wife,  Benjamin  A.  Chllberg,  and  the  Ta co- 
ma Trust  ft  Savings  Bunk,  to  foreclose  a 
mechanic's  Hen.  Plaintiffs  obtained  judg- 
ment. TheTacoma  Trust  ft  Savings  Bank 
appeals.  Dismissed. 

Richards,  Murray  ft  Pratt,  for  appellant. 
Pritcbard,  Stevens,  Grosscup  ft  Seymour, 
(J.  A.  Williamson,  of  counsel,)  for  respond- 
ents. 

HOYT,  J.  This  action  was  commenced 
by  the  plaintiffs  against  several  defend- 

1Rehearing  denied. 


ants.  Judgment  was  duly  rendered  there- 
in, from  which  one  of  the  defendants  baa 
sought  to  appeal  to  tbla  court.  Tbe  no- 
tice of  appeal  given  by  said  defendant  was 
directed  to  and  served  upon  the  plaintiffs 
and  all  the  defendants  excepting  Benjamin 
A.  Chllberg.  As  to  this  defendant  the  no- 
tice was  entirely  silent,  and  there  is  no 
proof  in  tbe  record  that  it  was  ever  served 
upon  him  or  his  attorney.  For  the  reason 
that-  said  defendant  Chllberg  was  not 
made  a  party  to  the  appeal  a  motion  Is 
made  to  dismiss  the  same.  It  has  fre- 
quently been  held  by  this  court  that  under 
the  provisions  of  our  statute  all  the  parties 
who  had  appeared  in  the  action  in  the 
court  below  must  be  made  parties  to  the 
appeal,  either  by  Joining  therein  or  having 
notice  thereof  served  upon  them.  It  fol- 
lows that  the  motion  is  well  taken  unless 
there  is  something  in  the  record  to  take 
this  case  out  of  the  general  rule.  It  is  al- 
leged on  tbe  part  of  the  appellant  that  It 
is  thus  taken  out  of  said  rule  by  reason  of 
the  fact  that  the  attorney  for  the  appel- 
lant was  also  theattorney  for  said  defend- 
ant Chllberg  In  the  court  below,  aud  that, 
such  being  the  fact,  the  knowledge  of  said 
attorney  of  such  notice  of  appeal  having 
been  given  should  be  held  equivalent  to 
service  upon  said  defendant  of  a  eopy  of 
the  notice.  We  are  unable  to  agree  with 
this  contention.  In  our  opinion,  tbe  said 
defendant  Chllberg  was  in  no  manner 
bound  by  the  knowledge  thus  derived  by 
one  who  had,  in  tbe  court  below,  acted 
as  his  attorney.  He  was  In  no  sense  made 
a  party  to  tbe  appeal  by  the  simple  fact 
of  such  notice,  and  it  would  have  been  en- 
tirely competent  for  him  to  have  prose- 
cuted an  appeal  from  the  judgment  at 
any  time  within  six  months  after  its  rendi- 
tion, regardless  of  tbe  fact  of  the  attempt- 
ed appeal  by  this  appellant. 
Tbe  motion  to  dismiss  must  be  granted. 

DHNBAR,  C.  J.,  and  ANDERS,  SCOTT, 
and  STILES,  JJ.,  concur. 


(S  Wash.  787) 
CHERRY  et  al.  v.  ARTHUR  et  si. 
(Supreme  Court  of  Washington.  Feb.  23, 
1898.) 

Fixtures — Mortgage— Co xditionax  Sals. 

1.  A  planing  machine,  which  is  bolted  to 
the  floor  of  a  saw  mill,  so  as  to  keep  it  from 
moving,  and  which  has  no  connection  with  the 
motive  power  except  by  a  belt  over  a  pulley 
wheel,  is  not  part  of  the  realty  as  between 
one  who  has  delivered  it  to  the  owner  of  the 
mill  upon  conditional  sale  and  a  mortgagee  of 
the  realty  to  secure  a  pre-existing  debt. 

2.  Where  chattels  are  delivered  upon  an 
agreement  to  pay  half  the  price  m  cash,  condi- 
tional sale  notes  being  given  for  the  other 
half,  and  the  cash  payment  is  not  made,  tak- 
ing other  security  for  such  cash  payment  does 
not  impair  the  vendor's  right  to  retain  title 
until  the  notes  are  paid. 

Appeal  from  superior  court,  Pierce  coun- 
ty; F.  Campbell,  Judge. 

Action  by  C.  C.  Cherry  and  C.  R.  Parkes 
against  J.  M.  Arthur,  doing  business  as  J. 
M.  Arthur  ft  Co.,  George  E.  Yoole,  Tabor 
A.  Sherman,  and  Angelett  J.  Sherman,  to 
restrain  defendants  from  removing  certain 
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sawmill  machinery.  Plaintiffs  obtained 
a  decree.  Defendants  Arthur  and  Youle 
appeal.  Reversed. 

Greene  &  Turner,  for  appellants.  Ste- 
vens, Seymour  &  Sbarpstein,  for  respond- 
ents. 


STILES,  J.  Respondents  Sherman  made 
to  respondents  Cherry  and  Parkea  a  mort- 
gage of  certain  real  estate, "together  with 
the  SHwmlll,  machinery,  outbuildings,  ap- 
purtenances, and  fixtures  of  any  and  all 
kinds  belonging  to  the  same."  Among 
the  machinery  in  the  mill  was  a  planer, 
which  was  bolted  to  the  floor  in  such  a 
way  as  to  keep  it  from  moving  from  its 
place  when  being  used.  Its  only  connec- 
tion with  the  motive  power  was  by  a  belt 
over  a  pulley  wheel.  This  plauer  had  been 
delivered  to  Sherman  by  appellant  Arthur 
under  a  conditional  sale  contract,  which 
was  effectual  to  retain  the  title  in  appel- 
lant, us  between  him  and  Sherman,  (He 
Saint  Germain  v.  Wind,  S  Wash.  T.  189,  13 
Pac.  Rep.  758;  Dodd  v.  Bowles,  3  Wash. 
T.  383.  19  Pac.  Rep.  156,)  whether  it  were 
fastened  to  the  building  or  not,  so  long  as 
it  did  not  become  a  part  of  the  realty.  In 
ascertaining  whether  such  a  machine  does 
become  part  of  the  realty  in  favor  of  mort- 
gagees the  rule  Is  that  the  manner,  purpose, 
and  effect  of  annexation  to  the  freehold 
must  be  regarded.  If  a  building  be  erect- 
ed for  a  definite  purpose,  or  to  enhance  its 
.  value  for  occupation,  whatever  is  built 
Into  it  to  further  those  objects  becomes  a 
part  of  it,  even  though  there  be  no  per- 
manent fastening  such  as  would  cause 
permanent  injury  if  removed.  But  mere 
furniture,  although  some  fastening  be  nec- 
essary to  its  advantageous  use.  is  remov- 
able. Peculiarly  subject  to  this  rule  are 
machines  which  can  he  used  in  one  place 
as  well  as  another,  and  which  add  nothing 
to  tbe  building,  though  they  may  be  of  ad- 
vantage to  the  business  conducted  there, 
and  we  think  the  planer  In  this  case,  is  of 
tbe  class  mentioned,  (McConnell  v.  Blood, 
12S  Mass.  47.)  especially  as  Cherry  and 
Parkee  were  not  mortgagees  for  value, 
but  to  secure  a  pre-existing  debt.  But  a 
point  is  made  that  the  appellant  had  taken 
other  security  for  the  unconditional  pay- 
.  ment  of  the  price  of  the  planer,  and  that 
for  that  reason  the  sale  should  he  held  to 
become  absolute.  The  price  of  the  planer 
was  5 800,  one  half  of  which  was  to  be  paid 
in  cash  ;  the  conditional  sale  notes,  under 
which  tbe  possession  of  the  machine  was 
claimed,  covering  the  remainder.  No  cash 
was  paid,  but  considerable  time  was  con- 
ceded. When  that  time  had  expired  appel- 
lant took  from  Sherman  a  mortgage  of 
real  estate  to  secure  the  cash  payment  on 
the  planer,  and  certain  other  indebtedness 
then  due.  There  was  no  pretense  of  any 
settlement  betweeu  appellant  and  Sher- 
man, and  no  agreement  to  surrender  the 
conditional  sale  notes.  Under  these  facts 
we  see  no  reason  for  disturbing  the  con- 
tract between  the  parties.  Appellant  con- 
tracted for  cash,  but  he  has  been  compelled 
to  accept  a  substitute  in  the  shape  of  a 
mortgage,  and  as  to  the  conditional  por- 
tion of  the  arrangement  there  has  been 
no  charge.  Cherry  and  Parkes,  at  least, 


have  no  right  to  complain,  for  they  have 
parted  with  nothing,  but  are  purely  vol- 
untary mortgagees.  The  decree  will  be  re- 
versed, and  a  new  decree  entered  in  accord- 
ance with  this  opinion. 

HOYT,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur. 


(5  Wash.  778) 

DOWNS  et  ux.  v.  SEATTLE  &  M.  RY.  CO. 
(Supreme  Court  of  Washington.  Feb.  23, 
1893.) 

Railroad  Companies— Eminent  Domain— Actios 
for  Trespass  on  Realty  —  Res  Judicata— Re- 
view on  Appeal. 

1.  The  condemnation  act  of  1890  (Sess. 
Laws  1889-90,  p.  294)  authorizes  railroad 
companies  to  institute  proceedings  to  condemn 
land,  but  does  not,  in  express  terms,  authorize 
the  owner  of  the  land  to  institute  such  pro- 
ceedings against  a  railroad  company,  add, 
that  said  act  did  not  prevent  the  owners  of 
land,  over  which  a  railroad  had  been  built 
without  previous  condemnation,  from  bringing 
a  common-law  action  for  damages  caused 
thereby  to  their  land. 

2.  Where  the  judge  who  hears  such  ac- 
tion, and  who  has  also  heard  another  •  action 
brought  by  the  railroad  company  to  condemn 
the  same  land,  refuses  to  dismiss  the  action 
for  damages  when  asked  to  do  so,  on  the 
ground  that  the 'damages  claimed  therein  have 
been  recovered  in  the  condemnation  suit,  such 
ruling  will  not  be  reversed  on  appeal,  where 
the  record  of  the  condemnation  suit  is  not 
brought  upon  the  appeal. 

Appeal  from  superior  court,  Skagit 
county;  Henry  McBride,  Judge. 

Actlou  by  H.  P.  Downs  and  wife  against 
the  Seattle  &  Montana  Railway  Company. 
Plaintiffs  obtained  judgment.  Defendant 
appeals.  Affirmed. 

Burke,  Shepard  &  Woods,  for  appellant. 
Million  &  Houser,  for  respondents. 

SCOTT,  J.  This  appeal  Is  from  a  judg- 
ment rendered  in  the  superior  court  of 
Skagit  county  in  favor  of  the  respondents 
for  the  sum  of  $500  in  an  action  brought 
against  the  railroad  company  for  tres- 
passing upon  certain  lands  owned  by 
them,  and  destroying  100  rods  of  fence, 
and  for  cutting  and  removing  valuable 
timber  thereon  growing.  The  railroad  of 
the  appellant  is  constructed  across  the 
respondents'  land.  Preliminary  to  build- 
ing the  same,  negotiations  were  had  be- 
tween tbe  railroad  company  and  the  re- 
spondents for  the  purpose  of  agreeing  on 
terms  for- a  right  of  way.  A  survey  had 
been  made  by  the  railroad  company  for 
Its  line  of  road  across  said  land,  and  in 
accordance  therewith  a  deed  had  been 
prepared,  and  signed  by  the  respondents, 
but  the  same  was  never  delivered  to  the 
railroad  company.  It  seems  that  after 
these  negotiations  the  company  concluded 
to  change  the  location  of  its  road  upon 
said  lands,  which  It  did,  and  proceeded 
to  construct  the  same  in  accordance  with 
such  changed  location.  At  this  point  all 
negotiations  looking  towards  the  convey- 
ance of  a  right  of  way  by  the  respondents 
to  tbe  railroad  company  seem  to  have 
been  suspended,  although  the  company 
claims  that  all  tbe  acts  performed  by  it 
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!n  entering  upon  such  lands,  and  In  bond- 
ing Its  line  of  railroad,  were  done  with  the 
knowledge  and  consent  of  the  respond- 
ents. The  respondents  deny  this,  and  tes- 
tify that  they  notified  the  railroad  compa- 
ny not  to  enter  upon  said  lands  and  build 
said  road  In  accordance  with  the  location 
as  changed.  This  was  a  question  of  fact, 
which  the  jury  disposed  of. 

As  one  of  its  defenses  to  said  action, 
the  railroad  company  pleaded  the  act  of 
the  legislative  assembly  approved  March 
21, 181)0,  relating  to  the  institution  of  pro- 
ceedings where  land  is  souicht  to  be  tak- 
en for  a  right  of  way,  and  alleged  that 
the  same  is  exclusive.  The  lower  court 
held  that  the  act  In  question  did  not  con- 
stitute a  bar  to  plaintiffs'  action,  and  the 
Jury  found  in  their  favor  upon  the  facts. 
The  verdict  was  rendered  in  favor  of  the 
plaintiffs  on  the  13th  day  of  October,  1891. 
The  defendant  made  a  motion  to  set  it 
aside,  and  for  a  new  trial,  and  while  said 
motion  was  pending  it  instituted  proceed- 
ings under  said  act  to  condemn  a  right  of 
way  for  its  railroad  in  accordance  with 
Its  location.  In  this  proceeding  a  judg- 
ment pt  condemnation  was  rendered  in  fa- 
vor of  the  railroad  company,  and  the 
sum  of  t630  was  awarded  the  respondents 
as  damages,  which  the  company  paid. 
Thereafter,  on  the  7th  day  of  January, 
1892,  the  railroad  company  moved  that 
the  action  instituted  by  the  respondents 
be  dismissed,  upon  the  ground  that  the 
matters  for  which  they  had  recovered  dam- 
ages in  said  action  were  fully  paid  for  and 
satisfied  by  the  payment  of  the  judg- 
ment in  the  condemnation  proceedings. 
This  motion  was  denied,  as  was  also  the 
motion  for  a  new  trial*  whereupon  judg- 
ment was  rendered  for  the  respondents 
upon  the  verdict,  and  the  railroad  compa- 
ny appealed. 

By  comparing  the  condemnation  act  of 
1890,  (Sees.  Laws  1889-90,  p.  294.)  with  the 
previous  one  approved  February  1, 1888, 
(Sess.  Laws  1887-88,  p.  58.)  which  it  su- 
perseded, a  material  difference  Is  noticed 
therein.  The  first  section  of  the  1888  act, 
in  direct  terms,  authorized  the  institution 
of  such  proceedings  by  either  party,  and 
section  14  of  said  act  provided  that  the 
remedy  therein  authorized  should  be  ex- 
clusive of  all  other  remedies.  The  subse- 
quent act  omitted  the  express  authoriza- 
tion permitting  the  landowners  to  insti- 
tute the  proceedings;  but  said  act,  in  sec- 
tion 2,  in  speaking  of  the  notice  to  be 
given,  says:  "Such  notice  shall  be  signed 
by  the  president,  manager,  secretary,  or 
attorney  of  the  corporation;  and  in  case 
the  proceedings  provided  for  in  this  chap- 
ter are  instituted  by  the  owner,  or  any 
other  person  or  party  interested  In  the 
land,  real  estate,  or  other  properly  sought 
to  he  appropriated,  then  such  notice  shall 
be  signed  by  such  person,  owner,  or  party 
interested,  or  his  or  her  or  its  attorney." 
This  is  the  only  reference  in  said  act,  any- 
where, looking  towards  the  right  of  the 
landowners  to  institute  the  proceedings. 
The  provisions  of  the  act  relating  to  what 
the  notice  shall  contain  are  largely  Incon- 
sistent with  the  institution  of  such  pro- 
ceedings by  the  landowners,  and  it  is  very 
questionable  whether  a  remedy  is  provid- 


ed in  said  act  for  such  owner  in  case  the 
railroad  company  fails  to  Institute  the 
proceedings.  An  owner  cannot  certainly 
know  just  where  the  railroad  is  to  be  lo- 
cated, in  advance  of  its  construction  ;  for, 
although  a  survey  has  been  made,  yet  this 
is  subject  to  change,  and  was  changed  in 
this  particular  instance.  In  instituting 
proceedings  to  condemn,  the  petition 
should  show  the  definite  location  of  the 
road,  and  the  railroad  company  only  can 
well  know  in  advance  where  this  is  to  be. 
The  proceeding  is  not  in  the  lust  act  de- 
clared to  be  exclusive  of  all  other  remedies. 
Tinder  the  circumstances,  we  do  not  think 
that  the  remedy  is  an  excluslveone.  Nav- 
igating Co.  v.  Loose,  2  Wash.  St.  500,  27 
Pac.  Hep.  174.  It  was  provided  for  the 
purpose  of  authorizing  the  railroad  com- 
pany to  institute  the  proceeding  before 
commencing  the  construction  of  the  road. 
The  only  thing  the  company  would  have 
a  right  to  do,  preceding  this,  would  be 
to  enter  upon  the  land  for  the  purpose  of 
determining  the  location  of  the  road  :  and 
where  the  company  fails  to  institute  the 
proceeding,  as  in  this  caBe,  we  are  of  the 
opinion  that  the  landowner  has  his  right 
to  a  common-law  action.  He  cannot  cer- 
tainly know  the  purposes  for  which  the 
railroad  company  enters  upon  his  land. 
Presumably,  it  would  be  for  the  purpose 
of  building  a  railroad,  but  the  company  at 
any  time  might  abandon  the  location,  and 
remove  or  change  the  location  of  its  road 
so  as  to  avoid  crossing  such  owner's  land 
at  all.  The  company  would  not  be  bound 
to  accept  the  right  of  way,  or  to  construct 
the  road,  although  it  bad  entered  upon 
the  construction. 

Appellant  urges  here  that  this  action 
should  have  been  dismissed  by  the  lower 
court  upon  its  motion  made  upon  thecon- 
demnation  proceedings,  as  a  basis,  and 
contends  that  the  very  elements  of  dam- 
age for  which  plaintiffs  obtained  a  judg- 
ment in  this  case  were  considered,  passed 
upon,  and  paid  for  iu  the  proceedings  to 
condemn.  The  only  knowledge  we  have 
that  this  was  the  fact  is  by  an  affidavit 
of  one  of  the  attorneys  for  the  appellant. 
Counter  affidavits  were  filed  hy  the  re- 
spondents. These  affidavits  directly  con- 
tradict each  other.  Those  tiled  by  the  re- 
spondents allege  that  none  of  the  dam- 
ages considered  in  the  condemnation  pro- 
ceedings were  the  same  as  those  for  which 
they  recovered  in  this  action.  The  record 
In  the  condemnation  easels  not  here,  and 
we  are  in  no  position  to  say  what  the 
truth  of  the  matter  Is. 

It  is  contended  by  the  respondents  that 
the  value  of  the  premises  was  not  recov- 
ered in  the  action  for  trespass,  and  this  is 
sustained  by  an  instruction  which  the 
court  gave  to  the  jury,  directing  them  that 
the  plaintiffs  could  not  recover  for  the 
value  of  the  premises  in  such  action.  Had 
the  plaintiffs  sought  to  have  done  ho.  the 
railroad  company  might  have  secured  its 
right  of  way  in  that  action  without  re- 
sorting to  the  proceedings  to  condemn. 
All  future  damages  were  likewise  exclud- 
ed from  the  consideration  of  the  Jury  In 
the  trespass  case  by  the  instnwtluns  of 
the  court;  that  is,  such  as  were  likely  to 
result  to  the  land  in  consequence  of  the 
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building  and  operation  of  tbe  road.  The 
court  which  heard  and  decided  this  mo- 
tion had  tried  both  of  said  actions,  and 
it  was  In  a  position  to  know  what  tbe 
facts  were.  Had  tbe  appellant  desired  to 
have  this  point  presented  to  tbe  court, 
it  was  necessary  for  it  to  have  brought 
op  so  much  of  the  proceedings  in  tbe  suit 
for  condemnation  as  was  necessary  to 
show  that  the  gronnds  upon  which  recov- 
eries were  had  in  said  suits  were  identicul. 
Failing  to  have  done  so,  there  is  no 
foundation  upon  which  it  can  allege  error 
in  tbe  ruling  of  tbe  lower  court  thereon. 

Tbe  appellant  also  alleges  that  the  su- 
perior court  erroneously  refused  to  give 
certain  instructions  to  the  jury,  which 
It  had  requested.  It  is  unnecessary  to  set 
out  these  instructions,  and  also  the  in- 
structions which  the  court  did  give,  as 
we  do  not  consider  that  the  point  submit- 
ted in  this  particular  is  a  close  one.  Tbe 
record  shows  that  the  case  was  fairly  sub- 
mitted to  the  jury  by  the  lower  court,  and 
that  the  instructions  fully  and  fairly  cov- 
er the  matters  they  were  to  pass  upon. 

Affirmed. 

DUNBAR,  C.  J.,  and  ANDERS,  J.,  con- 
cur. 


(5  Wash.  792) 

HANSEN  v.  HOFFMAN  et  aL 
(Supreme  Court  of  Washington.  Feb.  24, 
1893.) 

Pledge— Fbaud  of  Plb  do  ok— Innocent  Third 
Person. 

Defendant  obtained  notes  and  mortgage 
belonging  to  plaintiff  from  one  H.,  who  had 
fraudulently  obtained  them  from  him,  and 
loaned  H.  $960,  taking  his  note  for  $1,200, 
with  the  said  notes  and  mortgage  as  collat- 
eral. Defendant  knew  that  H.  was  irrespon- 
sible, anu  he  made  no  investigation  before 
making  the  loan;  but  it  did  not  appear  that 
he  knew  or  suspected  that  H.  had  obtained 
the  notes  and  mortgage  by  fraud.  Held,  that 
defendant  was  entitled  to  a  lien  on  the  notes 
and  mortgage  for  the  $960,  with  interest. 
Dunbar,  C.  J.,  dissenting. 

Appeal  from  superior  court,  King  coun- 
ty; I.  J.  Lich  ten  berg,  Judge. 

Action  by  Jens  Peater  Hansen  against 
J.  H.  Hoffman,  otherwise  known  as  John 
H.  Crawford,  and  W.  W.  Swank,  to  enjoin 
defendants  from  disposing  of  certain 
notes  and  the  mortgage  securing  same, 
and  to  obtain  possession  of  said  notes 
and  mortgage.  Plaintiff  obtained  judg- 
ment. Defendant  Swank  appeals.  Modi- 
fied. 

Preston,  Albertson  &  Don  worth,  for  ap- 
pellant. Stratton,  Lewis  &  Oilman,  (A.  G. 
McBride,  of  counsel,)  for  respondent. 

SCOTT,  J.  The  disposition  of  this  case 
rests  upon  a  question  of  fact.  Respond- 
ent, Hansen,  was  the  holder  and  owner  of 
two  negotiable  promissory  notes,  each  be- 
ing for  the  sum  of  f 1,200,  and  secured  by  a 
mortgage  upon  certaiu  real  estate.  The 
defendant,  then  known  to  respondent 
Hansen  as  J.  H.  Hoffman,  entered  into  an 
agreement  with  Hansen  whereby  they 
were  to  purchase  a  certaiu  saloon  in  the 
city  of  Seattle,  and  conduct  a  saloon  busi- 


ness therein  as  partners.  Tbe  purchase 
price  of  said  saloon  and  stock  was  $5,200, 
all  of  which  Hoffman  was  to  advance,  and 
Hansen  agreed  to  transfer  to  Hoffman 
the  notes  aforesaid  and  mortgage  as  secu- 
rity for  his  one  half  of  the  purchase  price. 
Pending  these  negotiations  between  Hoff- 
man and  Hansen,  Hoffman,  under  tbe 
name  of  J.  Hi  Crawford,  was  negotiating 
with  appellant,  Swank,  Tor  tbe  purpose  of 
obtaining  a  loan  from  bim.  At  this  time 
he  obtained  from  Hansen  an  assignment 
of  the  notes  and  mortgage  in  question, 
said  assignment  being  a  separate  instru- 
ment, executed  and  acknowledged  by  him 
before  a  notary  public,  and  be  delivered 
it  to  Hoffman.  The  notes  and  mortgage 
were  taken  by  Hansen,  and  be  went  with 
Hoffman  to  one  Rosenfeldt,  the  proprietor 
of  the  saloon  which  they  proposed  to  pur- 
chase, and  there  deposited  said  notes  and 
mortgage  in  tbe  safe  of  the  said  Rosen- 
feldt, in  an  envelope  belonging  to  Hoff- 
man. The  assignment  iu  question  had 
been  executed  to  Hoffman  as  J.  H.  Craw- 
ford, although  Hansen  did  not  know 
this,  tbe  assignment  not  having  been  read 
to  him.  He  claims  that  it  was  fraudulently 
procured  from  hlra;  that  he  understood  it 
was,  and  it  was  represented  to  bim  to  be,  an 
agreement  to  enter  Into  partnership. 
Some  time  after  tbe  notes  and  mortgage 
were  deposited  as  aforesaid,  Hoffman 
went  to  the  saloon  in  question,  and  ob- 
tained them  from  the  proprietor,  and  took 
them  to  appellant,  Swank.  At  this  timetbe 
notes  purported  to  have  Hansen's  name 
on  the  back  of  them.  Hoffman  trans- 
ferred the  notes  and  mortgage  to  Swunk. 
and  executed  to  him  a  noto  for  f 1,260,  and 
obtained  from  him  $960.  Hansen  denied 
ever  having  indorsed  the  notes,  and 
claimed  that  bis  name  bad  been  forged' 
thereon  by  Hoffman,  and  that,  in  conse- 
quence of  the  assignment  having  been 
fraudulently  obtained  from  him,  he  never 
parted  with  the  title  to  the  notes  and 
mortgage,  and  that  appellant,  Swank, 
obtained  no  title  or  rights  thereto,  even 
though  he  acted  in  good  faith.  But  be 
claims  that  Swank  acted  not  in  good  faith. 
It  appears  that  when  the  notes  and  mort- 
gage were  taken  to  Swank  he  noticed  a 
difference  between  the  signatures  on  the 
back  of  tbe  notes  and  the  signature  to  the 
assignment,  whereupon  Hoffman,  or  Craw- 
ford, said  be  would  take  them  back,  and 
have  them  relndorsed.  He  took  them 
with  him  and  returned  in  a  short  time, 
and  said  that  Hansen  bad  refused  to  in- 
dorse them  again,  saying  be  bad  written 
his  name  on  them  once,  and  that  was 
enough;  but  be  wrote  his  name  on  a  sepa- 
rate piece  of  paper,  and  sent  that  along, 
whereupon  Swank  accepted  tbe  papers. 
Hansen  subsequently  brought'  this  action 
to  restrain  Swank  from  disposing  of  the 
notes  and  mortgage,  and  to  obtain  pos- 
session of  them.  He  alleged  that  Swank 
obtained  the  same  without  consideration; 
also  that  be  did  not  obtain  them  in  good 
faith.  It  is  urged  that  Swank  had  notice 
that  Hoffman,  or  Crawford,  rather,  as  he 
was  known  to  bim,  was  an  unreliable 
person,  it  appears  that  he  had  previous- 
ly obtained  a  loan  from  Swank  for  $50 
with  an  irresponsible  surety,  and  that 
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Swank  bad  threatened  to  prosecute  b!ui  for 
misrepresentations  connected  therewith; 
and  from  that  fact,  and  the  fact  that 
Swank's  suspicions  were  aroused  by  the 
discrepancy  in  Hansen's  signature  upon 
the  notes  and  upon  the  assignment,  and 
the  further  fact  tbac  Swank  took  the 
mortgage  without  any  Investigation  of 
the  title  to  or  value  of  the  Itfad  covered  by 
It,  he  argues  and  insists  that  Swank  was 
not  a  bona  tide  holder;  and  this  is  admit- 
ted to  be  the  turning  point  in  the  case,  if 
Hansen  actually  executed  the  assignment 
of  said  papers  as  an  assignment,  and  did 
hot  indorse  the  notes. 

It  would  be  useless  to  undertake  to  set 
forth  all  the  testimony.  Seteral  wit- 
nesses were  sworn  and  testified,  includ- 
ing the  notary  public  before  whom  Han- 
sen executed  the  assignment;  and  we  are 
satisfied  from  the  proofs  in  the  case  that 
Hausen,  at  the  time  he  executed  the  docu- 
ment to  Hoffman,  knew  that  he  was  as- 
signing the  notes  and  mortgage  to  him. 
After  the  proposed  partnership  arrange- 
ment fell  through,  he  called  upon  Hoff- 
man, and  •  asked  that  the  assignment  be 
returned  to  bim,  he  calling  it  "the  paper." 
It  is  admitted  that  this  document  was 
not  read  to  Hansen  at  the  time  he  signed 
it,  but  the  notary  says  it  was  explained 
to  him.  At  the  time  he  went  to  obtain  It 
from  Hoffman,  Hoffman  opened  a  drawer 
in  his  desk,  and,  taking  out  a  paper,  said, 
"  Here's  your  paper,"  holding  it  up  before 
him,  and  proceeded  to  tear  it  up,  and 
throw  it  Into  the  waste  basket.  Hansen 
asked  if  it  had  been  placed  upon  record. 
Hoffman  told  him  it  had  not,  and  Hansen 
went  away  apparently  satisfied.  In  ad- 
vancing Hoffman,  or  Crawford,  the  $900, 
Swank  was  apparently  making  $300  out 
of  the  transaction,  and  as  a  part  of  said 
sum  he  returned  to  him  the  note  for  f  50 
which  Crawford  had  previously  given 
him.  He  said  he  did  not  investigate  the 
title  to  the  land,  or  its  value,  because  he 
knew  the  parties  who  had  purchased  it  of 
Hansen,  and  gave  him  the  notes  and 
mortgage  to  secure  a  part  of  the  purchase 
price,  and  he  was  satisfied  to  rely  upon 
their  judgment  as  to  the  title  and  value. 
It  in  immaterial  whether  Hansen  indorsed 
the  notes  or  not,  and  we  are  not  called 
Upon  to  find  as  to  that,  as  we  are  satisfied 
that  he  did  execute  the  assignment,  know- 
ing substantially  the  effect  of  it.  Some 
days  after  their  negotiations  to  go  into 
partnership  had  ceased,  and  Hansen  had, 
as  he  supposed,  sesn  the  document  he  bad 
executed  to  Crawford  destroyed,  he  went 
to  the  saloon  in  question  to  demand  his 
papers,  and  found  that  they  had  been  giv- 
en up  to  Hoffman.  The  proprietor  of  the 
saloon  said  be  understood  Hoffman  had  a 
right  to  them  when  they  were  left  there, 
and  for  that  reason  be  permitted  him  to 
take  them.  Hoffman  was  arrested,  tried, 
and  convicted,  and  sentenced  to  the  peni- 
tentiary tor  his  trunsactions  in  said  mat- 
ters. In  this  case  the  lower  court  found 
that  Swank  did  not  obtain  the  notes  and 
mortgage  in  good  faith,  and  found  for 
plaintiff,  whereupon  Swank  appealed  to 
this  court.  In  this  particular  we  think 
the  finding  of  the  court  was  wrong.  We 
are  well  satisfied  from  the  proof  that 


Swank  actually  advanced  the  $960.  includ- 
ing the  note  for  $50,  to  Crawford;  and, 
although  he  might  not  have  been  very 
cautions  in  the  matter,  and  took  chances 
that  perhaps  a  prudent  business  man 
would  not  have  taken  without  further 
satisfying  himself  o'  the  character  and 
value  of  the  security,  yet  we  do  not  think 
that  Swank  doubted  Crawford's  title  to 
the  papers  In  the  least,  nor  suspected  bim 
of  noting  under  two  different  names;  and 
later,  when  he  received  information  which 
caused  him  to  suspect  the  character  of 
Crawford,  and  to  doubt  that  the  transac- 
tion upon  bis  part  was  all  right,  he  caused 
an  investigation  to  be  set  on  foot.  Swank 
would  not  have  made  this  additional  loan 
of  over  $900  in  money  had  be  supposed 
that  Crawford  was  not  the  owner  of  the 
notes  and  mortgage,  as  he  pretended  to 
be.  While  be  might  have  supposed  that 
the  paper  was  not  first  class,  such  as 
would  pass  at  a  bank  ordinarily,  doubt- 
less he  was  willing  to  take  some  chances 
in  this  regard  in  order  to  secure  the  bonus 
of  $-'{00,  and  security  for  the  $50  he  had 
previously  loaned  to  Crawford  Before 
the  transaction  was  closed  between  Swank 
and  Crawford  he  caused  Crawford  to  go 
with  him  to  see  his  attorney,  and  the 
whole  matter  was  submitted  to  such  at- 
torney, and  bis  advice  taken  thereon; 
whereupon  the  trade  was  consummated. 
It  fairly  appears  that  Swank  acted  in 
good  faith,  aud  be  should  be  protected 
to  the  extent  of  the  money  that  be  ad- 
vanced. Consequently  the  Judgment  of  the 
court  below  should  be  modified  to  the  ex- 
tent that  Swank  have  a  lien  upon  the 
notes  and  mortgage  for  the  sum  of  $960, 
with  interest  thereon  at  the  rate  of  10  per 
cent,  from  the  time  he  advanced  the  same 
to  Crawford  until  the  same  be  paid  to 
him.  and  that,  upon  paying  said  amount 
to  Swank,  the  papers  should  be  returned 
to  Hansen;  and  for  that  purpose  thesarae 
may  be  taken  from  the  files  of  tbis  court, 
upon  the  stipulation  of  counsel;  appellant 
to  recover  costs. 

HOYT,  ANDERS,  and  STILES,  JJ.. 
concur. 

DUNBAR.  C.  J.,  (dissenting.)  From  all 
the  testimony  in  the  case  1  am  not  satis- 
fied that  the  court  was  not  Justified  in 
coming  to  the  conclusion  that  it  did.  The 
trial  judge  bad  the  witnesses  before  him, 
and  therefore  had  better  opportunity  to 
distinguish  the  true  testimony  from  the 
false  than  this  court  has,  and,  unless  it 
clearly  appears  that  he  is  wrong,  I  am  not 
inclined  to  disturb  bis  findings.  I  there- 
fore dissent  to  the  modification  of  the  judg- 
ment. 

(5  Wash.  797) 
PILLING  v.  MORSE. 
(Supreme  Court  of  Washington.   Feb.  24, 
1893.) 

Pleading  and  Proof  —Variance— Trial— Lead- 
ing Question  —  Instructions  —  Harmless  Eb- 
bor. 

1.  An  allegation  that  plaintiff  loaned  de- 
fendant money  may  be  supported  ..by  proof 
that  the  money  was  obtained  by  defendant 
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from  plaintiff's  wife,  and  that  It  was  plain- 
tiff a  money. 

2.  Allowing  a  leading  question  on  an  im- 
material point  is  harmless  error. 

3.  In  an  action  for  money  lent,  the  eonrt 
instructed  the  jury  that  "the  second  cause  of 
action  is  for  $100  loaned  money,  which  he 
claims  was  loaned  by  the  plaintiff  to  the 
defendant,  and  the  court  will  instruct  you  on 
this  point  that  this  $100, — for  the  purpose  of 
distinguishing  it  from  any  other  $100,— that 
this  $100  is  the  $100  which  the  plaintiff  claims 
was  loaned  by  Mrs.  Pilling  to  the  defendant; 
not  any  other,  and  the  plaintiff  cannot  recover 
for  any  other  than  that  in  any  event.  He  is 
limited  in  his  proof  to  that  particular  transac- 
tion. The  court  does  not  indicate  in  any 
manner  as  to  what  the  evidence  is.  You  are 
the  judge.  The  court  called  your  attention 
to  that  particularly  for  the  purpose  of  im- 
pressing on  your  minds  that  we  are  not  trying 
any  other  $100  transaction  between  the  par- 
ties, and  the  testimony  in  this  case  has  fixed 
this  $100  transaction;  and,  unless  that  oc- 
curred, the  plaintiff  cannot  recover  on  that. 
If  it  did  occur,  of  course  you  will  find  for  the 
plaintiff  on  that  cause  of  action."  It  ap- 
peared from  the  evidence  that  plaintiff  had 
previously  lent  defendant  another  $100,  which 
had  been  paid  back  by  defendant,  but  there 
waa  no  controversy  about  this  prior  loan. 
Held,  that  the  Instruction  was  not  prejudicial 
to  the  defendant. 

Appeal  from  superior  court,  King  coun- 
ty; K.  Osboru,  Jud^e. 

Action  by  William  H.  Pilling  against 
Willard  A.  Morse.  Plain  tiff  obtained  Judg- 
ment.   Defendant  appeals.  Affirmed. 

John  Fairfield  and  Daniel  T.  Cross,  for 
appellant.  Allen  &  Powell,  for  respond- 
ent. 

SCOTT.  J.  The  plaintiff  brought  an  ac- 
tion against  the  defendant  to  recover  the 
sum  of  f 280,  on  several  causes  of  action 
pleaded  in  his  complaint,  one  of  which 
was  upon  a  promissory  note  for  the  sum 
of  f  100.  He  obtained  judgment,  and  the 
defendant  appealed. 

The  first  error  alleged. Is  as  to  testimony 
admitted  In  relation  to  the  causeof  action 
upon  the  note.  The  testimony  showed 
that  the  money  had  been  obtained  by  the 
defendant  from  the  plaintiff's  wife.  The 
plaintiff  testified  that  it  was  his  money. 
Appellant  alleges  tbut  the  proof  was  in- 
admissible, hecauseof  the  allegation  la  the 
complaint  that  the  plaintiff  had  loaned 
the  defendant  this  money.  There  is  no 
substance  in  this  point.  It  is  immaterial 
whether  the  defendant  obtained  the  mon- 
ey from  the  hand  of  the  plaintiff  or  wheth- 
er it  wns  delivered  by  his  wife. 

The  next  error  alleged  is  upon  a  question 
which  the  plaintiff's  attorney  asKed  the 
plaintiff.  It  was  objected  to  as  leading. 
The  court  permitted  an  answer.  The 
question  went  to  an  Immaterial  matter, 
and  was  of  no  consequence  with  regard 
to  the  matter  in  controversy. 

The  last  objection  raised  Is  with  refer- 
ence to  an  instruction  which  the  court  gave 
the  Jury.  It  is  as  follows:  "The  second 
cause  of  action  is  for  $100  loaned  money, 
which  he  claims  was  loaned  by  the 
plaintiff  to  the  defendant,  and  the  court 
will  instruct  you  on  this  point  that  this 
$100,— for  the  purpose  of  distinguishing  it 
from  any  other  $100,— that  this  $H>0  is  the 
$100  which  the  plaintiff  claims  wns  loaned 


by  Mrs.  Pilling  to  the  defendant;  not  any 
other,  and  the  plaintiff  cannot  recover  for 
any  other  than  that  in  any  event.  He  la 
limited  in  bis  proof  to  that  particular 
transaction.  The  court  does  not  indicate 
in  any  manner  as  to  what  the  evidence  is. 
You  are  the  judge.  The  court  called  your 
attention  to  that  particularly  for  the  pur- 
pose of  impressing  on  your  minds  that  we 
are  not  trying  any  other  $100  transaction 
between  the  parties,  and  the  testimony 
in  this  case  has  fixed  this  $100  transaction ; 
and,  unless  that  occurred,  the  plaintiff 
cannot  recover  on  that.  If  it  did  occur,  of 
course  you  will  find  for  the  plaintiff  on 
that  cause  of  action."  It  is  contended  by 
the  appellant  that  this  instruction  was 
objectionable,  because  there  was  a  con- 
troversy as  to  the  particular  $100  which 
the  plaintiff  had  loaned  the  defendant.  It 
appeared  from  the  cross-examination  of 
the  plaintiff  by  the  defendant's  attorney 
that  he  bad  previously  loaned  the  defend- 
ant $100,  and  that  the  defendant  had  paid 
it;  but  there  wns  no  controversy  as  to 
this  prior  loan,  and  It  was  in  no  wise 
made  an  issue  by  the  plaintiff.  He  only 
sought  to  recover  for  one  $1«K)  loan.  The 
defendant  was  not  injured  by  the  instruc- 
tion. Affirmed. 

DUNBAR,  C.  J.,  and  HOYT,  SPILES, 
and  ANDERS,  J  J.,  concur. 


(5  Wash.  802) 
McDOUGALL  v.  McDOUGALL. 
(Supreme  Court  of  Washington.  Feb.  27, 
1803.) 

Divorce— Crcbltt— Evidence. 

1.  It  is  not  a  sufficient  ground  for  divorce 
that  the  parties  will  not  live  together. 

2.  In-  an  action  for  divorce  by  a  husband 
on  the  ground  of  cruelty,  evidence  that  the 
wife  twitted  him  with  stealing  her  money  is 
insufficient  to  sustain  a  decree,  when  such  evi- 
dence is  contradicted  by  her. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Suit  for  divorce,  brought  by  Isaac  W. 
McDougall  against  Mary  L.  McDougall, 
on  the  ground  of  cruel  treatment.  The  al- 
leged cruel  treatmentconslsted  In  twitting 
plaintiff  with  having  stolen  her  money 
from  her.  This  was  denied  by  the  defend- 
ant. Plaintiff  obtained  a  decree.  Defend- 
ant appeals.  Reversed. 

Fishback,  Hardin  &  McLean,  for  appel- 
lant. 

HOYT,  J.  This  was  an  action  for  di- 
vorce, and  was  heard  upon  the  merits. 
On  hucIi  hearing,  tbe  court  below  granted 
to  the  plaintiff  a  decree  of  divorce,  with 
other  relief.  It  is  with  great  reluctance 
that  this  court  disturbs  a  decree  of  a  low- 
er court  on  a  review  of  tbe  facts  found  by 
such  court  upon  proofs  taken  before  it. 
In  this  case,  however,  there  is  such  an  ab- 
solute want  or  proof  to  sustain  the  find- 
ings of  tbe  court  that  we  feel  compelled  to 
interfere.  The  testimony  of  tbe  plaintiff, 
if  all  taken  as  true,  establishes  only  such 
a  state  of  facts  tbat,  if  a  decree  of  divorce 
can  properly  be  granted  thereon,  it  will 
follow  that,  nine  couples  out  of  ten,  of  the 
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station  in  life  of  the  parties  to  this  action , 
could,  upon  application  to  the  court  and 
a  showing  of  the  state  of  the  relations 
between  them,  be  properly  granted  a  re- 
Ieawe  from  the  bonds  of  matrimony.  Not 
only  is  there  such  want  of  sufficient  show- 
ing on  the  part  of  the  plaintiff,  but  even 
the  slight  showing  which  he  does  make  is 
substantially  contradicted  by  the  proofs 
offered  on  the  part  of  the  defendant, 
which,  under  all  the  circumstances  of  the 
case,  we  think  entitled  to  as  much,  if  not 
more,  weight  than  that  offered  on  the 
part  of  the  plaintiff.  It  follows  that,  in 
our  opinion,  there  was  no  case  made 
which  authorised  the  court  to  Interfere  as 
between  the  parties.  The  only  theory  up- 
on which  we  can  account  for  the  action  of 
the  court  below  is  that  it  came  to  thecon- 
clusion  that,  under  all  the  circumstances 
of  the  case,  the  parties  would  not  proba- 
bly again  live  together  as  husband  and 
wife,  and  from  that  fact  assumed  that  it 
would  be  proper  to  decree  a  dissolution 
of  the  marriage  bonds.  There  are  some 
who  would  Justify  a  divorce  for  this  rea- 
son, but  for  the  good  name  of  our  state 
we  are  glad  to  be  able  to  say  that  princi- 
ples of  this  kind  have  not  yet  takeu  the 
shape  of  legal  enactment  here.  As  our 
statute  at  present  stands,  it  is  not  enough 
to  authorise  a  decree  of  divorce  that  the 
court  should  find  as  a  fact  that  the  par- 
ties will  no  longer  live  together  as  hus- 
band and  wife.  It  is  necessary  that  there 
should  be  found  to  exist  some  of  the  causes 
mentioned  in  the  statute  In  favor  of  the 
one  as  against  the  other  party,  and  that 
the  party  in  favor  of  whom  such  cause 
of  divorce  is  found  has  not  been  guilty  of 
like  misconduct  against  the  other  party. 
The  decree  will  be  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss 
the  action.  The  appellant  will  recover  the 
costs  of  both  courts. 

SCOTT,  ANDERS,  and  STILES.  J  J., 
concur.  DUNBAR,  C.  J.,  concurs  in  there- 
suit. 


(5  Wash.  804) 

STATE  ex  rel.  TIMM  v.  TROUNCE. 
(Supreme  Court  of  Washington.  Feb.  27, 
1893.) 

Witness — Contempt  of  Court  —  Jurisdiction — 
Supplementary  Proceedings— Presumption. 

Code,  8  1G50,  declares  that  no  person 
shall  be  obliged  to  attend  as  a  witness  in  any 
civil  action  or  proceeding  out  of  the  county 
where  he  resides  unless  he  resides  within  20 
miles  of  the  place  where  he  is  required  to  tes- 
tify. Held,  that  where  a  witness  was  served 
with  process  in  one  county,  commanding  him 
to  appear  and  testify  in  supplementary  pro- 
ceedings had  in  another  county,  the  court  had 
no  jurisdiction  to  punish  him  for  contempt  in 
failing  to  appear,  where  no  proof  was  sub- 
mitted to  the  court  to  show  that  the  witness 
lived  within  20  miles  of  the  place  of  holding 
court;  since,  as  supplementary  proceedings 
are  special  in  their  nature,  no  presumption  can 
attach  in  favor  of  the  jurisdiction  of  the  court 

Appeal  from  superior  court,  Pierce  coun- 
ty; Fremont  Campbell,  Judge. 

Proceeding  to  punish  F.  W.  Trounce  for 
alleged  contempt  of  court.  Defendant  was 
found  guilty,  and  he  appeals.  Reversed. 


Parsons  &  Corell  and  Blaine  &  De  Vriea, 
(E.  C.  Hughes,  of  counsel,)  for  appellant 
W.  H.  Snell,  Co.  Atty ..  ( Heilig  &  Uartman, 
of  counsel,)  for  respondent. 

SCOTT,  J.  The  respondent  moves  to 
strike  portions  of  the  transcript,  for  cer- 
tain reasons  specified;  but,  as  the  motion 
presents  no  points  that  have  not  been 
heretofore  decided  by  the  court,  it  will  be 
denied  without  setting  them  forth.  One 
Peter  Timm  recovered  a  Judgment  against 
D.  Stegman,  S.  Loeb,  and  John  Frasier.in 
the  superior  court  of  Pierce  county,  and 
proceedings  were  Instituted  supplementary 
to  execution,  and  this  proceeding  is  found- 
ed therein.  The  appellant  was  not  a  party 
to  said  suit,  but  was  summoned  to  appear 
under  sections  524  and  525,  vol.  2.  Code, 
and,  failing  to  appear,  be  was  adjudged 
guilty  of  a  contempt  of  court.  Several 
questions  are  raised  upon  this  appeal,  but, 
as  the  determination  of  one  of  them  dis- 
poses of  the  proceeding,  the  others  will 
not  be  discussed. 

The  appellant  was  served  with  process 
in  King  county,  which  commanded  him  to 
appear  before  the  superior  court  of  Pierce 
county  at  a  time  and  place  specified.  At 
the  time  of  the  bearlug,  the  appellant  ap- 
peared by  an  attorney,  and  objected  to 
the  proceedings,  on  the  ground  that  the 
court  bad  no  jurisdiction  in  the  premises, 
for  the  reason  that  the  appellant  resided 
more  than  20  miles  from  the  place  where 
he  was  cited  to  appear,  as  aforesaid.  This 
objection  was  overruled.  In  such  a  mat 
ter  us  this  the  appellant  is  summoned 
rather  as  a  witness  thun  as  a  party  to  a 
proceeding.  Such  proceedings  are  author- 
ized to  be  taken  before  a  court  or  judge, 
and  are  special  in  their  nature.  No  pre- 
sumption can  attach  in  favor  of  the  juris- 
diction of  the  court.  There  was  no  proof 
submitted  to  the  court  in  any  way  that 
the  defendant  resided  within  20  miles  of 
the  place  at  which  he  was  commanded  to 
appear  and  testify.  Section  524, aforesaid, 
authorized  the  judge  to  make  an  order  re- 
quiring such  person  to  appear  before  him, 
or  a  referee  appointed  by  him.  Section  525 
declares  that  a  witness  may  be  compelled 
to  appear  and  testify  before  the  Judge  or 
referee  upon  any  proceedings  under  this 
chapter  as  upon  the  trial  of  an  issue  of 
fact.  Section  1650  declares  that  no  person 
shall  be  obliged  to  attend  as  a  witness  be- 
fore any  court  of  record.  Judge,  reftree, 
etc.,  in  any  civil  action  or  proceeding  out 
of  the  county  in  which  he  resides,  unless 
his  residence  be  within  20  miles  of  such 
court,  judge,  etc.  In  this  case,  before  the 
appellant  could  have  been  adjudged  guilty 
of  a  con  tempt  of  court.it  should  first  have 
appeared  that  he  resided  within  the  juris- 
diction of  the  court;  otherwise,  a  party 
might  be  summoned  and  compelled  to  ap- 
pear from  a  remote  part  of  the  state,  to 
make  his  objections  to  a  proceeding  in 
which  be  has  no  interest  whatever,  except 
to  protect  himself  from  paying  money  or 
delivering  property  upon  an  invalid  or- 
der. We  do  not  think  that  such  can  be 
the  intent  of  the  law,  and,  before  a  party 
can  be  punished  for  a  failure  to  obey  the 
summons,  it  must  appear  that  the  court 
hud  jurisdiction  over  him;  and  a  residence- 
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wltbin  20  mi  few,  as  aforesaid,  is  one  of  the 
essential  requirements.  It  follows  that 
the  superior  court  had  no  jurisdiction  to 
make  an  order  adjudging  the  appellant 
guilty  of  a  contempt  of  court,  nor  to  ren- 
der any  judgment  against  him  whatever 
in  said  proceedings;  and  the  same  are  in 
each  and  every  part  reversed  alid  rot  aside 

DUNBAR.  C.  J.,  and  HOYT,  ANDERS, 
and  STILES,  J  J.,  concur. 


(5  Wash.  699) 

MOODY  v.  SPOKANE  &  TJ.  H.  ST.  RY. 

CO.  et  al. 

(Supreme  Court  of  Washington.    Feb.  7, 
1893.) 

Vbndor  and  Pcrchasbr— Contract. 
A  contract  between  the  owner  of  land 
a  railway  company  provided  that,  in  con- 
sideration of  a  conveyance  by  the  former  to 
the  latter  "by  deed  in  fee  simple,  and  free 
from  all  incumbrances,"  the  latter  should  do 
certain  things.  Held,  that  it  was  error  to  hold 
as  matter  of  law  that  a  conveyance  of  the 
land,  with  a  mortgage  on  It,  by  deed  with  a 
covenant  against  incumbrances,  was  a  com- 
pliance with  the  contract,  as  the  contract,  in 
the  absence  of  any  other  showing,  required 
the  land  to  be  actually  free  from  incum- 
brances. 

Appeal  from  superior  court,  Spokane 
county;  James  Z.  Moore,  Judge. 

Action  by  H,  L,  Moody  against  the  Spo- 
kane &  University  Heights  Street-Railway 
Company  and  others.  There  was  a  Judg- 
ment for  plaintiff  and  defendants  appeal. 
Reversed. 

Hyde,  Glass  &  Reagan,  for  appellants. 
Jones,  Voorhees  &  Stephens,  for  respond- 
ent. 

DUNBAR,  C.  J.  This  is  an  action 
brought  by  respondent  against  appellants 
to  recover  f 2,500  fixed  valueof  certain  real 
estate,  the  right  to  recover  depending  up- 
on the  failure  of  appellants  to  perform  a 
certain  agreement  contained  In  a  contract 
made  by  Ella  E.Tifft  and  William  F.  Tint, 
her  husband,  of  the  first  part,  and  the  ap- 
pellants of  the  second  part.  The  respond- 
ent sues  asassigneeof  the  Tints.  Thecon- 
tract  set  forth  the  fact  that  the  parties  of 
the  first  part  are  the  owners  In  fee  simple 
of  certain  lands  described,  (which  are  the 
lands  in  question  in  this  case,)  and  the  per- 
tinent portion  of  thecontractis  as  follows: 
"Now,  therefore,  in  consideration  of  the 
conveyance  by  the  parties  of  the  first  part 
to  the  said  Robert  Abernethy,  by  deed  in 
fee  simple  and  free  from  all  incumbrances, 
the  following  described  property,  to  wit," 
etc.,  "the  parties  of  the  second  part  hereby 
agree  by  and  with  the  said  parties  of  the 
first  part  to  begin  to  construct  the  above- 
mentioned  street  railway  not  later  than 
June  1st,  1891, "etc.  It  is  not  necessary  to 
set  forth  the  agreement  at  greater  length, 
us  it  Is  conceded  that  the  agreement  was 
not  carried  Into  enect  by  the  street-rail- 
way company.  The  deed  of  warranty  to 
the  lands  described  was  given  by  the  Tints 
to  Abernethy  in  trust  for  the  company, 
with  the  covenant  that  it  was  free  from 
all  incumbrances,  but  after  the  acceptance 
»f  the  deed  by  the  company  it  was  discov- 


ered that  there  was  an  incumbrance,  to 
wit,  a  mortgage  for  a  certain  sum,  on  the 
land  at  the  time  it  was  conveyed.  This 
fact  is  not  disputed  by  the  respondent,  but 
it  is  alleged  in  reply  that  at  the  time  of  the 
conveyance  hy  the  Tlttts  Abernethy  knew 
of  said  incumbrance,  and  accepted  the 
said  deed  with  full  knowledge  of  all  the 
facts  connected  with  said  mortgage,  and 
without  objection  thereto,  and  that  plain- 
tin,  at  the  time  of  the  delivery  of  said  deed 
by  the  Tints  to  said  Abernethy, executed  a 
good  and  sufficient  release  and  satisfac- 
tion of  said  mortgage,  and  tendered  and 
offered  to  deliver  the  said  release  to  the 
said  Abernethy,  which  the  said  Abernethy 
refused  to  accept.  The  court,  however, 
wholly  fulls  to  sustain  this  averment.  So 
that  the  question  to  be  considered  here  is, 
was  a  deed  with  acovenant  that  the  prem- 
ises were  free  from  all  incumbrances  the 
consideration  moving  the  company  to  en- 
ter into  the  contract,  or  was  it  a  convey- 
ance of  the  laud  which  was  actually  free 
from  all  Incumbrances?  The  court  evi- 
dently took  the  view  that  it  was  the  ex- 
ecution and  acceptance  of  the  deed  that 
was  the  moving  consideration,  for  it  in- 
structed the  Jury  as  follows:  "If  the  Jury 
find  from  theevldence  that  In  pursuance  of 
the  aforesaid  contract  Ella  E.  and  Wil- 
liam F.  Tint  made,  executed,  and  delivered 
to  the  defendant  Robert  Abernethy  a  deed 
In  fee  simple  and  with  covenants  against 
Incumbrances  to  and  for  the  lands  de- 
scribed in  the  complaint,  and  that  said 
Abernethy  accepted  the  same,  and  that 
defendants  did  not  comply  with  their  con- 
tract with  reference  to  the  construction, 
equipment,  maintenance,  and  operation 
of  the  street  railway  in  said  contract  pro- 
vided for,  and  did  not  begin  the  operation 
of  the  said  street  railway  prior  to  or  on 
the  1st  of  October,  1891,  then  theplalntin 
is  entitled  to  recover  the  amount  defend- 
ants agreed  to  pay  Ella  E.  and  William  F. 
Tint  for  the  land  in  said  contract  de- 
scribed, even  though  the  jury  should  find 
from  the  evidence  that  there  was  a  mort- 
gage on  the  aforesaid  land  at  the  date  of 
the  alleged  deed  from  Ella  E.  and  William 
F.  Tint  to  defendant  Robert  Abernethy  of 
the  aforesaid  land,  as  alleged  in  the  answer 
herein."  This  instruction  was  excepted  to 
by  the  appellants,  and  Is  alleged  here  as 
error.  This  contention,  we  think,  must 
bo  sustained.  It  Is  not  the  ordinary  case 
of  the  breach  of  a  covenant  in  a  deed, 
where  the  remedy  would  be  a  suit  on  the 
warranty,  but  the  respective  contracts 
here  are  dependent  upon  each  other.  The 
deed  was  made  in  consideration  of  a  sep- 
arate instrument  in  writing,  entered  into 
between  the  grantor  and  grantee,  and  it  is 
very  evident  from  that  contract  that  It 
was  not  simply  a  deed  of  the  fee  that  the 
appellant  was  contracting  with  reference 
to,  but  that  It  was  the  real  title  to  the  land, 
and  the  character  of  the  deed  was  simply 
stipulated  as  a  compliance  with  the  forms 
prescribed  for  conveying  such  title;  in 
other  words,  there  is  nothing  to  indicate 
that  the  appellants  were  contracting 
for  the  shadow  rather  than  the  sub- 
stance. The  case  of  Morris  v.  Whicher, 
20  N.  Y.  41,  Is  a  lending  case  on  this  sub- 
ject.  The  court  in  that  case  says:  "It 
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seed*  no  argument  to  pro  re  tbat  a  simple 
covenant  to  convey  Is  performed  by  n  con- 
veynnce.  The  obligation  being  thus  satis- 
fled,  tbat  la  tbe  end  of  It.  Bat  it  is  Just 
as  plain,  botb  in  common  sense  and  in 
law,  tbat  covenants  which  relate  to  other 
things  than  a  mere  conveyance  are  not 
thus  performed  or  satisfied.  •  •  •  In 
all  cases,  then,  where  there  are  stipula- 
tions la  a  preliminary  contract  for  tbe  sale 
of  land,  of  which  the  conveyance  Itself  is 
not  a  performance,  the  true  question  must 
be  whether  the  parties  have  intentionally 
surrendered  those  stipulations.  The  evi- 
dence of  that  lntentiou  may  exist  In  or  out 
of  the  deed.  If  plainly  expressed  In  tbe 
very  terms  of  tbe  deed,  tbe  evidence  will  bo 
decisive.  If  not  so  expressed,  tbe  question 
Is  open  to  other  evidence,  and  I  think,  in 
absence  of  all  proof,  there  Is  no  presump- 
tion that  either  party,  in  giving  or  accept- 
ing a  conveyance,  intends  to  give  up  tbe 
benefit  of  covenants  of  which  the  convey- 
ance la  not  a  performance  or  satisfaction." 
Without  entering  into  a  discussion  or  ci- 
tation of  authorities,  we  think  they  al- 
most universally  sustain  the  doctrine  an- 
nounced above.  This  question  of  the  in- 
tention of  the  parties  was  taken  from  tbe 
Jury  by  tbe  Instruction  of  tbe  court,  which 
was  error.  If  tbe  respondent  bad  not  per- 
formed bis  part  of  tbe  contract.it  requires 
no  citation  of  authorities  to  show  he  could 
not  commence  this  action.  On  tbe  other 
hand,  tbe  appellant  would  bsve  tbe  right 
to  rescind  tbe  contract.  This  it  elected  to 
do,  and  gave  notice  of  its  purpose  to  the 
respondents,  offering  to  deed  back  tbe 
land,  and  place  tbe  respondents  in  statu 
quo.  The  judgment  is  reversed. 

ANDERS,  HOYT,  SCOTT,  and  STILES, 
JJ.,  concur. 


(S  Wash.  786) 

KELLY,  DUNNE  &  CO.  v.  JOHNSON  etaL 
.  (Supreme  Court  of  Washington.  Feb.  23, 
1893.) 

Salb—  Actios  for  Prick— Pleading  and  Proof. 

Where  the  complainant  seeks  to  recover 
for  goods  sold  defendants  as  partners  under 
the  name  of  the  W.  Co.,  it  is  error  to  admit 
evidence  to  show,  and  to  instruct  the  jury  on 
the  theory,  that  the  W.  Co.  was  a  corpora- 
tion, and  the  goods  were  sold  to  it,  and  tbat  de- 
fendants undertook  to  be  responsible  for  the 
price,  or  that  defendants  bought  out  tbe  corpo- 
ration, and  assumed  the  debt. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyu,  Judge. 

Action  by  Kelly,  Dunne  &  Co.,  a  corpo- 
ration, against  Charles  M.  Johnson  and 
another,  partners  trading  as  tbe  Washing- 
ton Manufacturing  Company, for  the  price 
of  goods  sold.  There  was  a  judgment  for 
plaintiff,  and  defendants  appeal.  Reversed. 

Parsons  &  Corell,  for  appellants.  Mar- 
shall K.  Snell,  for  respondent. 

STILES.  J.  Tbe  complaint  alleged  tbat 
the  defendants,  Charles  M.  Johnson  and 
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Benjamin  F.  Thompson,  were  at  all  times 
named  therein  copartners,  trading  under 
the  name  and  style  of  the  Washington 
Manufacturing  Company,  and  tbat  tbe 
plaintiff,  between  certain  dates,  at  tbe  in- 
stance and  request  of  the  defendants,  sold 
and  delivered  to  them  certain  merchandise. 
Upon  the  trial  some  testimony  was  ad- 
mitted tending  to  show  that,  although 
the  defendants  had  never  formally  entered 
iuto  a  partnership,  they  bad  done  busi- 
ness in  such  a  way  as  to  bind  themselves 
as  partners  by  holding  out  and  tbat  they 
were  known  as  tbe  Washington  Manu- 
facturing Company.  But  while  there  was 
some  evidence  which  it  is  claimed  tended 
to  show  that  the  defendants  had  bought 
the  goods,  a  large  part  of  tbe  evidence 
which  was  admitted  and  considered,  un- 
der objection,  was  to  the  effect  that  they 
bad  merely  undertaken  to  be  responsible 
for  tbe  purchase  of  certain  goods  by  the 
Washington  Manufacturing  Company, 
which  was  a  corporation.  Tbe  admission 
of  that  testimony,  and  a  portion  of  the 
charge  of  the  court,  are  complained  of. 
Tbe  charge  was  as  follows:  "if  you  find 
from  the  evidence  tbat  the  Washington 
Manufacturing  Company  was  a  corpora- 
tion, no  promise  or  agreement  by  these  de- 
fendants to  answer  for  tbe  debt  or  default 
of  tbe  said  corporation  will  be  valid,  un- 
less some  note  or  memorandum  therefor 
was  made  in  writing,  and  sigued  by  tbe 
party  to  be  charged  therewith,  or  unless 
some  consideration  passed  for  tbe  prom- 
ise, or  unless  credit  was  given  to  them  di- 
rect; but,  if  auy  of  these  exceptions  exist, 
tbe  promise  would  be  good,  whether  it 
was  in  writing  or  not.  If  you  find  tbat 
Thompson  and  Johnson  bought  out  tbe 
assets  of  this  company  or  corporation, 
then  they  could  assume  the  debt  of  tbe 
company,  and  tbe  purchase  would  be  a 
consideration  for  the  promise,  and  vali- 
dates it.  Thompson  and  Johnson  could 
do  business  as  partners,  and  use  any  name 
tbey  pleased,  of  a  company  or  otherwise, 
and  could  assume  the  debts  of  their  prede- 
cessors as  part  of  the  purchase.  If  such 
assumption  passed,  it  would  make  a  con- 
tract for  payment."  This  languageof  tbe 
court  was  entirely  outside  of  the  cause  of 
action  pleaded,  and  its  only  effect  was  to 
mislead  the  Jury.  Such  of  the  plaintiff's 
testimony  also  as  tended  to  show  merely 
a  promise  to  assume  a  debt  or  to  pay  for 
goods  sold  to  a  corporation  was  open  to 
the  same  objection.  Tbe  court  should 
have  charged  that  if  the  Jury  found  tbat 
tbe  Washington  Manufacturing  Company 
was  a  corporation,  and  the  goods  were 
sold  to  it,  tbey  must  find  for  the  defend- 
ants. Under  the  pleadings  there  was  no 
alternative.  Objections  bad  been  repeat* 
ediy  made,  and  there  was  no  offer  of 
amendment  made  by  tbe  plaintiff.  The 
Judgment  must  be  reversed,  and  the  cause 
remanded  for  a  new  trial,  and  It  is  so  or- 
dered. 

DUNBAR,  C.  J.,  and  HOYT,  SCOTT, 
and  ANDERS.  JJ.,  concur. 
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KELLEY  v.  JEFFERIS,  Sheriff. 
(Supreme  Court  of  Montana.    April  18,  1893.) 
Marribd  Wombs— Rbcord  or  Bbpahatb  Pbop- 

XRTT. 

1.  Act  Jan.  12,  1872,  (Oomp.  St  I  1432.) 
which  requires  a  married  woman  to  place  a  list 
of  her  property  on  record  in  the  office  of  the 
register  of  deeds,  to  enable  her  to  hold  it  as  ex- 
empt from  her  husband's  debts,  but  which 
does  not  prescribe  any  particular  form  for  the 
list,  or  provide  for  its  record  in  any  special 
way,  is  sufficiently  complied  with  by  filing  in 
the  office  of  the  register  of  deeds  a  chattel 
mortgage  executed  by  a  married  woman,  and 
containing  a  list  of  the  property  covered  there- 
by. 

2.  Comp.  St  8  1439.  enacted  in  1887,  pro- 
vides that  women  shall  retain  the  same  legal 
existence  and  legal  personality  after  marriage 
as  before,  and  shall  receive  the  same  protection 
of  all  her  rights  as  a  woman  which  tier  hus- 
band does  as  a  man;  and  for  any  injury  to  her 
property  she  shall  have  the  same  right  to  ap- 
peal in  her  own  name  alone  to  the  courts  for 
redress  that  her  husband  has.  Held,  that  this 
statute  so  modifies  the  above  act  of  1872  as  to 
enable  a  married  woman  to  hold  her  individual 
separate  property,  as  against  her  husband's 
creditors,  without  having  a  list  thereof  on  rec- 
ord, on  showing  the  facts  necessary  to  estab- 
lish her  individual  title  thereto. 

Appeal  from  district  court,  Lewis  and 
Clarke  coanty ;  Horace  R.  Buck,  Judge. 

Action  by  Violet  M.  Kelloy  against 
Charles  M.  Jefferls,  sheriff,  for  the  alleged 
wrongful  seizure  and  conversion  or  per- 
sonal property  owned  by  plaintiff.  From 
a  judgment  In  plaintiff's  favor,  defendant 
appeals.  Affirmed. 

J.  A.  Carter  and  A.  K.  Barbour,  for  ap- 
pedant.  F.  U.  &  S.  «H.  Mclntlre,  for  re- 
spondent. 

HARWOOD,  J.  This  action  is  prose- 
cuted to  recover  damages  for  the  alleged 
wrongful  seizure  and  conversion  of  person- 
al property.  Plaintiff,  Violet  M.  Kelley,  Is 
and  was  a  married  woman,  residing  with 
her  husband,  James  J.  Kelley,  in  the  city 
of  Helena,  county  of  Lewis  and  Clarke, 
Mont.,  during  all  the  times  when  the  facts 
In  this  case  transpired.  It  appears  that, 
at  the  time  of  her  marriage,  plaintiff  pos- 
sessed the  sum  of  f700  in  money;  her  own 
individual  property,  acquired  prior  to 
marriage;  that,  soon  after  said  marriage, 
plaintiff  invested  said  money  in  certain 
articles  of  saloon  furniture,  described  in 
the  compluint,  all  alleged  to  be  of  the 
value  of  $700;  that,  arter  the  purchase  of 
said  chattels,  plaintiff  executed  and  duly 
acknowledged,  in  the  manner  required  by 
the  laws  of  this  state,  an  instrument  in- 
tended to  be  u  chattel  mortgage  on  said 
furniture,  which  instrument  was  filed  for 
record  in  the  office  of  the  county  clerk 
and  recorder  of  Lewis  and  Clarke  county, 
where  said  property  was  situate;  that 
said  chattels  were  used  as  the  furniture  of 
a  place  in  said  city,  where  plaintiff  carried 
on,  In  her  own  name,  the  business  of  sell- 
ing, at  retail,  liquors,  cigars,  and  other 
goods  usually  sold  in  a  saloon ;  that 
plaintiff's  husband  acted  as  her  agent  in 
carrying  on  said  business  in  plaintiff's 
name;  that,  while  plaintiff  so  owned  and 
used  said  furniture,  the  same  was  seized 
and  sold  by  appellant,  acting  as  sheriff 
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of  said  county,  under  execution  Issued 
against  plaintiff's  husband,  to  enforce  a 
Judgment  obtained  against  him  on  bis 
indebtedness,  contracted  and  owing  prior 
to  bis  marriage  with  plaintiff;  whereupon 
plaintiff  Instituted  this  action  to  recover 
the  value  of  said  property  as  damage  for 
the  alleged  wrongful  seizure  and  conver- 
sion thereof,  alleging  the  same  to  be  her 
sole  and  separate  property.  Defendant, 
by  answer,  denied  the  allegation  of  plain- 
tiff's complaint,  to  the  effect  that  she  was 
the  owner  of  said  chattels,  in  her  sole  and 
separate  right,  or  was  entitled  to  the  pos- 
session thereof,  when  defendant  seized  the 
same;  and  defendant  set  up  the  seizure, 
under  execution  issued  upon  said  judg- 
ment, against  James  J.  Kelley,  in  justifi- 
cation of  the  taking  of  said  property.  The 
trial  resulted  in  judgment  for  the  plain- 
tiff in  the  snm  of  9550,  and  costs  of  suit, 
for  which  defendant  prosecutes  this  ap- 
peal. 

The  contention  of  appellant  is  that,  ad- 
mitting the  facts  to  be  as  epitomized 
above  in  reference  to  said  property,  plain- 
tiff Is  not  entitled  in  law  to  recover  dam- 
ages for  the  seizure  thereof  by  appellant, 
in  satisfaction  of  the  execution  against 
plaintiff '8  husband.  If  respondent's  claims 
upon  the  property  In  controversy  were  to 
be  determined  entirely  by  an  application 
of  the  principles  of  the  common  law  in  re- 
lation to  the  rie-bts  and  disabilities  of 
married  women  on  the  subject  of  holding 
property,  appellant  would  doubtless  pre- 
vail In  his  contention  that  said  property 
was  subject  to  seizure  and  sale  to  satisfy 
the  liability  of  plaintiff's  husband.  But 
there  are  statutes  in  this  state,  existing 
when  these  facts  arose,  which  modify  the 
rules  of  the  common  law  in  this  respect; 
and  this  case,  we  apprehend,  must  be  de- 
termined by  a  consideration  and  applica- 
tion of  those  statutes.  An  act  of  January 
12,  1872,  now  constituting  section  1432, 
Comp.  St.,  provides  "that  the  property 
owned  by  any  married  woman  before  her 
marriage,  and  that  which  sho  may  acquire 
after  her  marriage,  by  descent, gift,  grant, 
devise,  or  otherwise,  and  the  Increase, 
use,  and  profits  thereof,  shall  be  exempt 
from  all  debts  and  liabilities  of  the  hus- 
band, unless  for  necessary  articles  pro 
cured  for  the  use  and  benefit  of  herself  and 
her  children  under  the  age  of  eighteen 
years:  provided,  however,  that  the  provi- 
sions of  this  chapter  shall  extend  only  to 
such  property  as  shall  be  mentioned  in  a 
list  of  the  property  of  such  married  wo- 
man as  is  on  record  in  the  office  of  the 
register  of  deeds  of  the  county  in  which 
such  married  woman  resides."  In  1874 
another  statute  was  enacted  by  the  legis- 
lature, authorizing  any  married  woman 
residing  In  this  state  to  engage  In  and  car- 
ry on  business,  as  sole  trader,  In  her  own 
name,  and  on  her  own  account;  and  pro- 
viding that  neither  her  property  embarked 
in  such  business,  nor  the  proceeds  thereof, 
shall  be  subject  to  her  husband's  debts. 
By  that  statute  the  married  woman  in- 
tending to  become  such  sole  trader  was 
required  to  make  and  acknowledge  before 
any  person  authorised  to  take  acknowl- 
edgment of  deeds  In  Montana,  and  record 
in  tbe  office  of  the  county  clerk  and  re- 
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corder  of  the  coauty  wherein  the  business 
was  to  be  transacted,  her  declaration,  de- 
scribing the  proposed  business,  and  set- 
ting forth  her  intention  to  engage  therein 
as  sole  trader.  See  SesH.  Luws  1874,  p.  98; 
also  same  statute  in  sections  1433-1438, 
dir.  5,  Comp.  St.  This  statute  has  been 
superseded  by  another  of  similar  effect, 
but  providing  a  different  manner  of  pro- 
curing for  record  the  declaration  as  sole 
trader.  Sess.  Laws  1891,  p.  263.  These 
statutes  as  to  married  women  becoming 
sole  traders  are  referred  to  as  Hhowing  the 
course  of  legislation  In  this  jurisdiction  re- 
specting the  property  rlghte  of  married 
women  ;  but  it  is  not  contended  by  either 
party  that  the  statute  in  reference  to  mar- 
ried women  becoming  sole  traders  has 
any  particular  bearing  upon  this  case.  It 
was  asserted  on  the  argument  that  cer- 
tain of  plaintiff's  merchandise,  connected 
with  Maid  business,  was  seized  along  with 
the  furniture;  but  plaintiff  does  not  con- 
tend that  she  could  hold  the  merchandise, 
because  she  had  not  complied  with  the 
statute  as  to  sole  traders.  She  insists, 
however,  that  the  property  under  consid- 
eration In  this  suit  was  not  In  trade,  nor 
in  market  for  sale,  but  was  simply  chat- 
tels belonging  to  her,  and  in  her  personal 
use.  The  next  statutS  relative  to  the 
rights  of  married  women  in  Montana, 
which  should  be  considered  in  determining 
this  c'use,  became  a  law  in  1S87,  and  reads 
as  follows:  "That,  from  and  after  the 
pasHage  of  this  act,  women  shall  retain 
the  8a me  legal  existence  and  legal  person- 
ality after  marriage  as  before  marriage, 
and  shall  receive  the  same  protection  of 
all  her  rights  as  a  woman  which  her  hus- 
band does  as  a  man ;  and,  for  any  injury 
Hustaineu  to  her  reputation,  person,  prop- 
erty, character,  or  any  natural  right,  she 
shall  have  the  same  right  to  appeal  in  her 
own  name  alone  to  the  courts  of  law  or 
equity  for  redress  and  protection  that  her 
husband  has  to  appeal  In  bis  own  name 
alone."   Section  1439,  div.  5,  Comp.  St. 

Plaintiff  relies  upon  the  provisions  of  the 
statute  first  and  the  last  above  quoted 
as  sufficient  to  support  her  recovery  upon 
the  facts  shown  in  this  cane.  It  is  con- 
tended on  her  behalf  that  sectiou  1432  was 
sufficiently  complied  with  by  filing  in  the 
office  of  the  register  of  deeds  of  the  prop- 
er county  the  instrument  intended  as  a 
chattel  mortgage  on  the  property  in  ques- 
tion, aud  containing  a  complete  lint  and 
description  thereof  executed  by  plaintiff 
to  Weber  &  Meile  Co.,  of  Chicago,  III.  The 
provisions  of  that  section  do  not  require 
any  particular  form  of  such  list,  nor  that 
it  shall  be  placed  on  record  in  any  special 
way.  Chattel  mortgages  filed  and  entered 
in  the  proper  iudexes,  as  required  by  the 
statutes  of  this  state,  are  on  record  in  the 
office  of  the  register  of  deeds,  to  all  in- 
tents and  purposes,  for  giving  notice  of 
the  contents  thereof,  although  not  re- 
quired to  be  transcribed  onto  the  pages  of 
a  book  kept  in  said  office.  In  that  form  the 
instrument  mentioned  contained  a  list  of 
the  property  in  question,  on  record  in 
the  office  of  the  register  of  deeds  of  the 
county  where  plaintiff  resided.  It  does 
not  seem  to  be  an  unwarranted  construc- 
tion of  said  statute  to  hold  that  the  leg- 


islature intended,  as  to  the  list  required 
to  appear  "on  record  "  in  said  office,  that 
such  list  might  appear  by  an  examina- 
tion of  any  records  of  said  office,  pertain- 
ing to  property  such  as  deeds,  mortgages, 
or  other  conveyances  or  instruments  of 
record,  affecting  the  title,  or  showing  ap- 
parent ownership  or  interest  in  property, 
sufficient  to  put  a  party  Interested  upon 
notice.  Such  records  are  readily  accessi- 
ble, and  are  usually  consulted  by  those 
seeking  information  as  to  the  ownership 
of  property,  so  far  as  disclosed  by  the  pub- 
lic records  in  said  office  If  the  legislature 
intended  to  require  that  the  record  of 
a  married  woman's  separate  property 
should  appear  in  any  particular  form  or 
book  or  instrument  recorded  in  that  office, 
it  seems  reasonable  to  suppose  such  in- 
tent would  be  manifest  by  an  appropriate 
provision  of  said  act,  designating  the 
form  or  record  wherein  such  list  must  ap- 
pear. The  most  reasonable  conclusion, 
we  think,  is  that  the  legislature,  in  view 
of  the  fact  that  persons  investigating  the 
records  of  said  office  as  to  the  title  of 
property  are  presumed  to  examine  the 
various  instruments  of  record  there  affect- 
ing title  or  showing  apparent  ownership, 
and  take  notice  of  the  contents  thereof, 
left  this  provision  broad  enough  to  Include 
all  such  records.  This  appears  to  he  the 
view  held  in  Griswold  v.  Boley,  1  Mont. 
556.  Such  record  only  gives  notice  that 
the  property  in  question  is  ostensibly  held 
in  the  name  of  the  married  woman  as  her 
own  property.  It  would  certainly  not  be 
conclusive  evidence  of  ownership.  The 
facts  supporting  ownership  or  acquire- 
ment of  property  through  the  source  men- 
tioned in  the  statute  must  exist,  or  the 
mere  record  would  be  unavailing.  The 
facts  set  forth  in  this  case  as  to  the  means 
whereby  plaintiff  acquired  this  property 
do  not  appear  to  be  disputed. 

Secondly,  plaintiff  relies  upon  the  provi- 
sions of  section  1439  of  the  statute  to 
sustain  her  in  holding  said  property  in  her 
own  individual  right,  free  from  the  liabili- 
ties of  her  husband.  The  provisions  of 
that  statute  undoubtedly  absolve  married 
women  from  certain  disabilities  imposed 
upon  her  status  by  the  common  law.  It 
appears  to  bo  aimed  directly  at  the  fiction 
of  the  common  law,  whereby  the  legal 
personality  of  the  wife  was  regarded  as 
merged  by  marriage  in  that  of  her  hus- 
band. As  one  of  the  logical  corollaries 
deduced  therefrom,  it  became  an  estab- 
lished principle  of  the  common  law  that 
the  wife  could  not  own  and  hold  In  pos- 
session personal  property  In  her  individual 
and  separate  right;  but  such  property 
was  deemed,  in  view  of  the  common  law. 
to  be  in  possession  of  the  husband,  and 
snbject  to  bis  dominion,  disposition,  and 
liabilities.  Not  only  so;  the  personal 
property  belonging  to  the  wile  of  which 
the  husband  could  obtain  possession  was 
deemed  his  property,  and  subject  to  his 
liabilities.  While  these  were  the  prevail- 
ing rules  of  the  common  law,  founded  up- 
on the  fiction  that  the  wife's  legal  person- 
ality was  merged  In  that  of  her  husband 
by  marriage,  and  this  doctrine,  with  its 
attending  hardships,  was  constantly  Illus- 
trated In  the  face  of  society  by  practical 
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experience,  equity  held  a  different  view. 
Equity  regarded  the  ferae  covert  as  an  in- 
dividual personage, capable  of  having  and 
retaining  property  rignts  after  marriage, 
which  ought  in  Justice  to  receive  protec- 
tion, for  her  Individual  enjoyment;  and, 
by  virtue  of  the  supremacy  of  the  princi- 
ples of  equitable  Jurisprudence  over  the 
common  law,  equity  found  means  to  pro- 
tect such  rights  in  many.  If  not  all,  cases, 
notwithstanding  the  rules  of  the  com- 
mon law.  Pom.  Eq.  Jui\  §§  53,54,  159, 
1098;  Bisph.  Prin.  Eq.  §§  9tt-115;  2Spence. 
Eq.  Jur.  503;  Id.  pp.  474-533,  §  9.  The 
course  of  legislation  demonstrates  that  the 
doctrines  ut  equity  on  this  subject  were 
approved  by  common  sentiment.  Legis- 
lation has  from  time  to  time  swept  away 
at  least  some  of  the  dogmas  of  the  com- 
mon law  on  this  subject.  See  digest  of 
statutory  enactments  on  this  subject  in 
various  states,  collected  in  note  to  Kirk- 
patrlck  v.  Buford,  76  Amer.  Dec.  366.  The 
legislature  of  Montana  moved  in  this  di- 
rection by  declaring  that  "  women  shall 
retain  the  same  legal  existence  and  legal 
personality  after  marriage  as  before  mar- 
riage, and  shall  receive  the  same  protec- 
tion of  all  ber  rights  as  a  woman  which 
her  husband  does  as  a  man;  and,  for  any 
injury  sustained  to  ber  reputation,  per- 
son, property,  character,  or  auy  natural 
right,  she  shall  have  the  same  right  to  ap- 
peal in  her  own  name  alone  to  the  courts 
of  law  or  equity  for  redress  and  protec- 
tion that  her  husband  has  to  appeal  in 
his  own  name  alone."  Section  1439,  div. 
5,  Comp.  St.  Thin  is  a  comprehensive 
provision,  and  commands  the  courts  in 
this  jurisdiction,  where  a  united  jurispru- 
dence of  equity  and  law  Is  administered, 
to  disregard  the  ancient  doctrine  of  the 
common  law  on  the  question  under  con- 
sideration as  a  dead  dogma,  and  enforce 
and  protect  the  rights  of  married  women 
unhampered  thereby;  and  we  think  the 
effect  of  this  statute  would  be  to  so  mod- 
ify the  prior  act  of  1872,  above  quoted,  as 
to  enable  a  marriod  woman  to  hold  ber 
individual  separate  property  as  against 
her  husband's  creditors  without  having 
a  list  thereof  on  record,  on  showing  the 
facts  necessary  to  establish  her  individual 
title  thereto.  The  judgment  of  the  trial 
eourt  Is  therefore  affirmed. 

PEMBERTON,  C.  J.,  and  DE  WITT,  J., 
concur. 


(23  Or.  -699) 

MEIER  et  al.  v.  HESS  et  al. 

(Supreme  Court  of  Oregon.   April  4,  1803.) 

Garnishment— Lien— Assignment  of  Claim. 
A  bona  fide  assignee  of  a  chose  in  ac- 
tion has  priority  over  a  subsequent  attaching 
creditor  of  the  assignor,  whose  garnishment 
was  served  on  the  assignor's  debtor  before  no- 
tice of  the  assignment,  though  Hill's  Ann. 
Laws,  §  150,  provides  that  from  the  date  of 
an  attachment  until  it  is  discharged,  or  the 
writ  executed,  plaintiff,  as  against  third  per- 
sons, shall  be  deemed  a  bona  fide  purchaser  for 
value  of  the  property  attached. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Judge. 
Suit  by  Meier  &  Frauk  against  Hess, 


Goldsmith  &  Co.  and  Sophia  Schwab,  as 
assignee  of  Schwab  &  Bros.,  to  determine 
the  conflicting  claims  of  defendants  to  a 
fund  in  plaintiffs' bands.  From  a  decree 
for  Hess,  Goldsmith  &  Co.,  defendant 
Schwab  appeals.  Reversed. 

Jos.  Simon,  for  appellant.  Jos.  N.  Teal, 
for  respondents. 

BEAN,  J.  This  is  a  suit  to  determine 
the  conflicting  claims  of  the  defendants, 
Hess,  Goldsmith  &  Co.  and  Sophia  Sch  wab, 
to  a  fund  in  the  hands  of  the  plaintiffs, 
who  bring  this  suitto  obtain  ujudiciol  de- 
termination of  the  priorities  of  the  re- 
spective cluimants.  The  facts,  which  are 
not  disputed,  are  that  on  March  23, 1891, 
Schwab  &  Bros.,  of  New  York,  having  a 
demand  against  plaintiffs  on  account  for 
91,541,  for  a  valuable  consideration  sold, 
assigned,  and  transferred  the  same  to  de- 
fendant Sophia  Schwab;  that  in  the  regu- 
lar course  of  mail,  and  on  April  1,  1891, 
plaintiffs,  who  reside  In  Portland,  received 
written  notice  from  Schwab  &  Bros,  and 
from  the  defendant  Sophia  Schwab  that 
the  claim  and  demand  had  been  so  as- 
signed and  transferred.  After  such  sale 
and  transfer,  but  prior  to  the  receipt  of 
the  notice  thereof  by  plaintiffs,  and  on 
March  27,1891,  the  defendants.  Hess,  Gold- 
smith &  Co.,  commenced  an  action  In 
Multnomah  county  against  Schwab  & 
Bros,  to  recover  the  sum  of  f 694.  sued  out 
a  writ  of  attachment,  and  caused  a  no- 
tice of  garnishment  to  be  served  on  the 
plaintiffs,  who  immediately  furnished  to 
the  sheriff  a  certificate  of  their  indebted- 
ness to  Schwab  &  Bros.,  but  did  not  pay 
over  the  money.  The  question  thus  pre- 
sented Is  as  to  the  priority  of  right  be- 
tween the  assignee  of  a  chose  in  action 
and  an  attaching  creditor  whose  garnish- 
ment is  served  before  notice  of  the  assign- 
ment to  the  debtor.  Under  our  statute 
Its  solution  depends  upon  whether  n  fail- 
ure to  notify  the  debtor  will  invalidate 
the  assignment  of  a  chose  in  action  as 
against  a  subsequent  bona  fide  purchaser 
from  the  assignor,  who  first  gives  notice 
to  the  debtor  of  his  purchase.  By  section 
150,  Hill's  Ann.  Laws,1  an  attaching  cred- 
itor is  placed  in  exactly  the  same  position, 
with  reference  to  his  rights  in  the  proper- 
ty attached,  as  a  bona  fide  purchaser  in 
good  faith  and  for  value.  Rhodes  v.  Mc- 
Gurry.  19  Or.  222,  23  Pac.  Rep.  971.  With- 
out this  statute,  which  seems  peculiar  to 
our  legislation,  there  can  be  no  doubt  that 
an  assignment  will  take  precedence  over 
a  subsequent  attachment, for  it  is  valid  as 
between  the  parties,  and  the  general  rule 
Is  that  the  garnishment  of  attachment 
44  operates  only  on  the  legal  rights  of  the  de- 
fendant In  the  attachment  or  judgment,— 
such  rights  as  the  debtor  could,  by  action 
at  law,  enforce  in  his  own  name.  The 
plaintiff  acquires  no  greater  rights  against 
the  garnishee  than  the  defendant  himself 
possesses,  except  when  the  garnishee  Is  In 
possession  of  property  of  the  defendant 


'Hill's  Ann.  Laws,  §  150,  provides  that  from 
the  date  of  an  attachment  until  it  is  discharged, 
or  the  writ  executed,  plaintiff,  as  against  third 
persons,  shall  be  deemed  a  bona  fide  purchaser 
for  value  of  the  properly  attached. 
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ander  a  fraudulent  transfer  from  him. 
Nor  does  garnishment  have  any  retroac- 
tive effect,  so  us  to  affect  prior  transac- 
tions between  the  garnishee  and  the  de- 
fendant. Only,  therefore,  such  demands 
can  be  subjected  to  garnishment  as  the 
defendant  In  bis  own  name  would  have  a 
right  to  recover  in  an  action  at  law." 
Lord,  J.,  in  Navigation  Co.  v.  Gates,  10 
Or.  514;  Baker  v.  Eglln,  11  Or.  334.  8  Pac. 
Rep.  2X0;  Phlpps  v.  Rleley,  15  Or.  497,  16 
Pac.  Rep.  185;  Case  v.  Noyes.  16  Or.  329, 
19  Pac.  Rep.  104;  Rhodes  v.  McGarry,  19 
Or.  222,  23  Pac.  Rep.  971;  Riddle  v.  Miller, 
19  Or.  46$,  23  Pac.  Rep.  897.  But  our  stat- 
ute undertakes  to  and  does  put  the  at- 
taching creditor  not  only  on  the  footing 
of  bis  debtor,  but  on  that  of  a  bona  iida 
purchaser  for  value,  which,  in  many  in- 
stances, may  place  him  in  a  better  posi- 
tion as  to  the  property  attached  than  his 
debtor. 

We  are  therefore  confronted  with  the 
question  as  to  whether,  between  successive 
purchasers  of  a  choaein  action,  their  rights 
will  depend  upon  the  priority  of  the  as- 
signment or  of  notice  to  the  debtor.  In 
England  the  rule  undoubtedly  is  that  the 
question  which  of  successive  assignees  of 
the  same  obligation  should  be  preferred 
depends,  not  on  the  date  of  the  respective 
transfers,  but  upon  the  time  when  they 
were  communicated  to  the  obligor. 
Dearie  v.  Hall,  3  Ruse.  1;  Loverldge  v. 
Cooper,  Id.  30;  Pom.  Eq.  Jur.  §  695.  and 
notes.  And  this  rule  has  been  adopted 
by  the  courts  of  many  of  the  states  in 
thiscountry.  Spain  v.  Hamilton's  Adm'r,  1 
Wall.  624;  Campbell  v.  Daj,  16  Vt.558;  Van- 
buskirk  v.  Insurance  Co.,  14  Conn.  141 ;  Hob- 
son  v.  Stevenson.  1  Tenn.  Cb.  203;  Clodfel- 
terv.  Cox,  1  Sneed.  329;  Murdoch  v.  Fin- 
ney, 21  Mo.  139.  It  is  explained  by  the 
courts  adopting  it  as  but  an  application, 
to  the  case  of  an  assignment  of  a  chose 
in  action,  of  the  principle  which  renders 
void,  as  to  bona  fide  purchasers,  sales  and 
transfers  of  chattels,  unless  accompanied 
by  a  delivery  and  continuous  change  of 
possession.  It  Is  said  that  the  act  of  giv- 
ing the  debtor  notice  Is,  in  a  certain  de- 
gree, taking  possession  of  the  fund,  and 
is  going  as  far  towards  an  actual  change 
of  possession  as  Is  possible;  and,  if  this 
notice  is  omitted,  the  assignee  is  guilty  of 
the  same  degree  and  species  of  neglect, 
and  must  suffer  the  same  consequences, 
as  one  who  leaves  a  chattel,  purchased  by 
him,  in  the  possession  of  bis  vendor.  In 
jurisdictions  where  the  rule  prevails  that 
the  sale  of  personal  property,  capable  of 
immediate  delivery  to  the  purchaser,  is 
fraudulent  and  void  as  to  subsequent 
bona  fide  purchasers  unless  accompanied 
by  immediate  delivery,  and  followed  by  an 
actual  change  of  possession,  the  reason- 
ing of  the  authorities  cited  seems  unan- 
swerable, and  to  rest  apon  a  solid  founda- 
tion of  argument.  But  where,  as  in  this 
state,  the  sale  of  chattels,  unaccompanied 
by  a  change  of  possession,  only  creates  a 
presumption  of  frnud  as  against  a  bona 
fide  purchaser,  which  may  be  rebutted  by 
showing  that  the  sale  was  made  in  good 
faith,  for  a  sufficient  consideration,  and 
without  intent  to  defraud,  (Hill's  Code, 
S  776,  subd.  40;  Marks  v.  Miller,  21  Or.  317, 


28  Pac.  Rep.  14.)  the  foundation  for  the  rule 
fails,  and  no  sufficient  reason  can  be  per- 
ceived why  a  plaintiff  should  obtain  any 
other  or  better  rights,  by  the  attachment 
of  a  chose  in  action  which  had  previously 
been  assigned,  but  of  which  the  debtor 
had  no  notice,  than  be  would  obtain  by 
the  attachment  of  a  chattel  which  bad 
been  sold,  but  still  remained  in  the  posses- 
sion of  his  debtor.  It  seems  to  us,  there- 
fore, that  under  the  rule  prevailing  In  this 
state  an  assignment  of  a  chose  in  action, 
made  in  good  faith  for  a  sufficient  consid- 
eration, and  without  Intent  to  defraud 
creditors  or  subsequent  purchasers,  is 
complete  upon  the  mutual  assent  of  the 
assignor  nnd  assignee,  and  does  not  gain 
an  additional  validity,  as  against  third 
persons,  by  notice  to  the  debtor;  and,  as 
between  successive  bona  fide  assignees  of 
a  chose  in  action  from  the  same  person, 
the  one  prior  In  point  of  time  will  be  pro- 
tected, though  ho  has  given  no  notice  to 
either  the  subsequent  assignee  or  the 
debtor.  Notice  Is,  indeed,  needrol,  in  order 
to  charge  the  debtor  with  the  duty  of 
payment  to  the  assignee,  so  that  if,  with- 
out notice,  he  pay  the  debt  to  the  assign- 
or or  to  a  subsequent  assignee,  or  on  a 
garnishee  process,  be  will  be  discharged 
from  the  debt.  This  seems  to  us  to  tie  the 
better  doctrine,  as  supported  by  the  gen- 
eral course  of  decisions  In  this  country.  2 
White  &  T.  Lead.  Cas.  1666:  Thayer  v. 
Daniels,  113  Mass.  129;  Fairbanks  v.  Sar- 
gent, 104  N.  Y.  108,  9  N.  E.  Rep.  870;  Mulr 
v.  Schenck,  3  Hill,  228;  Beck  with  v.  Bank, 
9  N.  Y.  211 ;  Bholen  v.  Cleveland,  5  Mason, 
174;  Dix  v.  Cobb,  4  Mass.  507;  Wood  v. 
Partridge,  11  Mass.  488.  We  are  of  the 
opinion,  therefore,  that  the  assignment  of 
the  debt  against  Meier  &  Frank  to  defend- 
ant Sophia  Schwab  gave  her  a  prior  right 
to  the  fund,  although  the  debtor  did  not 
receive  notice  of  the  assignment  until  aft- 
er the  attachment;  and  the  decree  must 
be  reversed. 


(«  Or.  82) 

ALDRICH  et  at.  v.  ANCHOR  COAL  &  DE- 
VELOPMENT CO.  et  al. 

(Supreme  Court  of  Oregon.  April  10,  1893.) 

Foreign  Corporation  —  Jurisdiction  of  Statb 
Court— Personal  Liabilitt  of  Stockholders. 

1.  Under  Hill's  Ann.  Laws,  8  516,  which 
provides  that  no  foreign  corporation  shall  be 
subject  to  the  jurisdiction  of  the  state  courts 
unless  it  has  an  agency  within  the  state  for  the 
transaction  of  business  or  has  property  therein, 
the  making,  within  the  state,  of  a  contract  be- 
tween a  foreign  corporation  and  plaintiff,  to  be 
performed  in  another  state,  and  the  service  of 
summons  on  an  officer  of  the  corporation  while 
temporarily  within  the  state,  are  not  sufficient 
to  confer  jurisdiction  on  the  state  courts. 

2.  Since  the  California  statute  imposing  an 
individual  liability  on  each  shareholder  for  his 
proportionate  share  of  the  corporate  debts  pre- 
scribes no  particular  remedy,  but  leaves  the 
creditor  to  his  common-law  action,  such  liabili- 
ty may  be  enforced  by  a  common-iaw  action  in 
the  courts  of  Oregon,  whenever  the  creditor  can 
obtain  jurisdiction  over  any  stockholder. 

3.  The  fact  that  the  liability  of  a  stock- 
holder in  a  domestic  corporation  to  contribute, 
for  the  benefit  of  creditors,  the  amount  of  his 
unpaid  subscription,  can  be  enforced  only  in 
equity,  does  not  require  a  resort  to  the  same 


Digitized  by  Google 


Or.)  ALDRICH  ».  ANCHOR  COAL  &  DEVELOPMENT  CO.  757 


formn  to  enforce  the  personal  statutory  liability 
of  a  stockholder  in  a  foreign  corporation. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Sbattuck,  Judge. 

Action  by  E.  M.  Aldrich  and  others 
against  the  Anchor  Coal  &  Development 
Company,  a  California  corporation,  and 
B.  E.  Loomls,  to  recover  on  a  contract  for 
Work  and  labor  performed  for  the  corpo- 
ration in  the  state  of  Washington.  A  de- 
murrer Interposed  by  defendant  Loomls 
was  sustained,  and  the  service  of  sum- 
mons on  the  corporation  was  set  aside. 
Plaintiffs  appeal.  Affliroed  in  part,  and 
reversed  in  part. 

Milton  W.  Smith,  for  appellants.  E.  B. 
Watson,  for  respondents. 

BEAN,  J.  This  action  was  brought 
against  the  defendant,  a  California  corpo- 
ration, and  B.  E.  Loomls.  one  of  its 
stockholders,  in  the  circuit  court  of  Mult- 
nomah county,  to  recover  the  sum  of  $2,- 
402.72  upon  a  contract  for  work  and  labor 
performed  for  the  corporation  in  building 
a  railway  in  the  state  of  Washington. 
The  complaint,  after  alleging  a  cause  of 
action  against  the  defendant  corporation, 
avers,  in  order  to  charge  the  defendant 
Loomls  Individually,  that  he  Is  a  stock- 
bolder  of  such  corporation ;  and  the  stat- 
uto  of  California  under  which  It  was  or- 
ganised provl/ies  that  "each  stockholder 
of  a  corporation  is  Individually  and  per- 
son nlly  liable  for  such  proportion  of  Its 
debts  and  liabilities  as  the  amount  of 
stock  or  shares  owned  by  him  bears  to  the 
whole  of  the  subscribed  capital  stock  or 
shares  of  the  corporation,  and  for  a  like 
proportion  only  of  each  debt  or  claim 
against  the  corporation.  Any  creditor  of 
the  corporation  may  institute  Joint  or 
several  actions  against  any  of  its  stock- 
holders for  the  proportion  of  his  claim  pay- 
able by  each ;  and  in  such  action  the  court 
must  ascertain  the  proportion  of  the  claim 
or  debt  for  which  each  defendant  is  liable, 
and  a  several  Judgment  must  be  rendered 
against  each  In  conformity  therewith." 
The  summons  for  tbe  commencement  of 
the  action  was  served  upon  the  defendant 
Loomls  personally,  and  also  upon  him  as 
vice  president  and  general  manager  of  the 
defendant  corporation,  while  he  was  tem- 
porarily within  the  state  of  Oregon.  The 
defendant  Loomls  demurred  to  tbe  com- 
plaint ou  the  grounds  that  the  court  had 
no  Jurisdiction  and  the  complaint  did  not 
state  a  cause  of  action  against  him,  and 
the  defendant  corporation  appeared  spe- 
cially, and  moved  to  set  aside  the  service 
upon  it  on  the  ground  that  It  was  unau- 
thorized and  Ineffectual  for  any  purpose. 
Both  the  demurrer  and  motion  were  sus- 
tained by  the  court  below,  and  tbe  com- 
plaint and  action  dismissed,  from  which 
plaintiffs  appeal. 

The  first  question  for  onr  consideration 
Is  whether  the  service  upon  tbe  general 
manager  of  the  defendant  corporation  in 
tbe  state  of  Oregon  gave  the  court  Juris- 
diction of  tbe  corporation.  It  appears, 
from  the  affidavits  In  support  of  and 
against  the  motion  to  vacate  the  service, 
that  the  defendant,  being  a  corporation 
organised  and  existing  under  tbe  laws  of 


California,  with  its  principal  office  In  tbe 
city  of  Oakland  In  that  state,  transacted 
no  corporate  business,  had  no  property 
within  this  state,  and  had  no  agency  for 
the  transaction  of  any  portion  of  Its  busi- 
ness therein,  but  that  at  the  time  Its  gen- 
eral manager  was  served  he  was  tempo- 
rarily within  the  state  for  the  purpose  of 
negotiating  n  sale  of  the  stock  and  plant 
of  the  defendant  company  in  the  state  of 
Washington  to  residents  of  Oregon,  and 
that  the  contract  under  which  the  work 
was  done  by  plaintiffs  In  Washington 
was  made  and  entered  Into  within  this 
state.  The  claim  is  therefore  made  that 
under  these  facts  the  service  upon  Loomls 
could  not  bind  the  defendant  corporation, 
or  give  the  courts  of  this  statejuiisdictlon 
of  It.  By  the  common  law,  process 
against  a  corporation  must  be  served  up- 
on its  head  or  principal  officer  within  the 
Jurisdiction  of  the  sovereignty  by  whose 
laws  it  exists,  and  any  authority  for  pro- 
ceeding against  It  in  any  other  manner 
mnst  be  conferred  by  statute  of  the  state 
where  process  Is  served.  Moulin  v.  Insur- 
ance Co.,  24  N.  .1.  Law,  222;  McQueen  v. 
Manufacturing  Co.,  16  Johns.  4.  The  In- 
convenience and  often  manifest  injnstlce 
of  exempting  a  corporation  from  being 
sued  In  a  state  other  than  tbat  In  which 
it  was  created  has  caused  the  rnle  In  mod- 
ern times  to  be  very  much  relaxed,  and  it 
is  now  generally  held  that  where  a  cor- 
poration created  In  one  Jurisdiction  is 
permitted,  either  by  express  enactment  or 
by  acquiescence,  to  do  business  in  anoth- 
er, it  is  to  be  deemed  a  resident,  and  sub- 
ject to  the  Jurisdiction  of  the  courts  of  th? 
latter  in  all  matters  founded  upon  con- 
tracts made  or  causes  of  action  arising 
there,  and  service  may  be  made  upon  it  In 
the  same  manner  as  a  domestic  corpora- 
tion where  the  law  does  not  provide  oth- 
erwise. 2Mor.  Corp.  980;  Miller  v.  Min- 
ing Co.,  46  Fed.  Rep.  345;  St.  Clair  v.  Cox. 
106  0.  8.  860.  1  Sup.  Ct.  Rep.  834.  But 
where  a  foreign  corporation  Is  not  engaged 
In  business  in  the  state,  and  has  neither 
an  agency  established  nor  property  there- 
in, there  Is  no  way  of  reaching  it  with 
process,  and  service  upon  an  officer  or 
agent  of  the  corporation  residing  in  an- 
other Jurisdiction,  and  only  casually  In  the 
state,  will  not,  In  tbe  absence  of  a  statute 
authorizing  such  service,  confer  Jurisdic- 
tion, It  being  deemed  tbat  his  official  char- 
acter does  not  accompany  him  beyond  the 
Jurisdiction  in  which  the  corporation  was 
created.  Moulin  v.  Insurance  Co.,  24  N. 
J.  Law,  234;  McQueen  v.  Manufacturing 
■  Co.,  Its  Johns.  5:  Peck  ha  in  v.  Haverhill  Par- 
ish. 16  Pick.  286;  Newell  v.  Railway  Co., 
19.Uich.345;  Latimer  v.  Railway  Co.,  43 
Mo.  105;  State  v.  District  Court  of  Ram- 
sey Co.,  26  Minn.  234.2  N.  W.  Hep.  698: 
Railway  Co.  v.  McDermid,  91  III.  170; 
Phillips  v.  Library  Co.,  (Pa.  Sup.)  21  AH. 
Rep.  040;  Clews  v.  Iron  Co.,  44  Fed.  Rep. 
31.  This  state  permits  foreign  corpora- 
tions to  transact  business  within  her  lim- 
its, and,  either  by  express  enactment,  as  in 
case  of  certain  corporations,  or  bv  her 
acquiescence,  they  are  as  free  to  engage  in 
legitimute  business  as  corporations  of  her 
own  creation.  There  is  no  statute  ex- 
pressly providing  for  service  of  process 
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upui.  them,  except  In  the  ruse  of  certain 
named  corporations  not  material  to  be 
noted  in  this  connection;  but  it  is  ex- 
pressly provided  by  section 516,  Hill's  Ann. 
Laws,  tbat  "no  corporation  is snbject  to 
the  jurisdiction  of  a  court  of  tbis  state 
unless  it  appear  in  tbe  court,  or  have  been 
created  by  or  under  tbe  laws  of  tbis 
state,  or  have  an  agency  established  there- 
in for  the  transaction  of  some  portion  of 
its  business,  or  have  property  therein,  and 
iu  tbe  last  case  only  to  the  extent  of  such 
property  at  the  time  tbe  jurisdiction  at- 
tached." From  tbe  provisions  of  tbis  sec- 
tion it  seems  clear  that  when  service  is 
made  within  the  state  upon  the  agent  of 
a  foreign  corporation  it  is  essential,  in 
order  to  give  the  court  jurisdiction  to 
render  a  personal  judgment,  that  it  should 
appear  somewhere  in  tbe  record  that  the 
corporation  has  an  agent  inthestate,  con- 
ducting some  portion  of  the  business  for 
which  it  was  organized.  It  proceeds  upon 
tbe  theory  that  when  a  foreign  corpora- 
tion, availing  itself  of  tbe  rule  of  comity, 
carries  on  its  business,  or  any  portion 
thereof,  in  this  state,  it  shall  be  treated 
and  held  to  be  found  bere,  also,  to  re- 
spond to  its  obligation  when  called  upon 
to  do  so  in  tbe  courts  of  the  state.  But 
it  is  quite  clear  that  the  mere  making  of  a 
contract  with  plaintiffs  in  this  state,  to 
be  performed  in  Washington,  in  the  ab- 
sence of  a  more  definite  statement  as  to 
the  nature  and  terms  of  the  contract, 
and  the  fact  that  Loomis,  at  the  time  of 
service  upon  him,  was  temporarily  within 
the  state  for  the  purpose  of  negotiating 
a  sale  of  the  property  of  the  defendant 
corporation,  was  not  invoking  tbe  comi- 
ty of  the  state  by  the  corporation  for  tbe 
exercise  of  its  franchise  or  the  transaction 
of  any  portion  of  the  business  for  which 
it  was  organized,  and  did  not,  under  the 
statute,  give  the  court  jurisdiction,  and 
hence  there  was  no  error  in  sustaining 
tbe  motion  to  vacate  the  service  upon 
Loomis.  Good  Hope  Co.  v.  Railway  Burb 
Fencing  Co.,  22  Fed.  Rep.  635. 

Tbe  remaining  question  Is  whether  an 
action  at  law  can  be  maintained  in  this 
state  to  enforce  a  stockholder's  liability 
created  by  the  laws  of  California.  By  tbe 
statute  of  that  state  each  stockholder  in 
a  corporation  is  made  personally  and  In- 
dividually liable  for  such  proportion  of 
each  debt  or  claim  against  thecorporation 
as  the  amount  of  his  stock  bears  to  the 
whole  subscribed  capital  stock,  and  any 
creditor  can  maintain  a  several  action 
against  him  for  such  proportion  of  bis 
claim.  Deer.  Civil  Code,  §  322.  This  stat* 
ute  has  repeatedly  been  before  the  courts 
of  that  state  for  interpretation,  and  the 
construction  uuiformly  put  upon  It  has 
been  tbat  the  liability  of  a  stockholder  for 
the  corporate  debts  is  primary  and  orig- 
inal, and  in  no  way  dependent  or  con- 
tingent upon  a  recovery  against  the  cor- 
poration, and  that  proceedings  in  behalf 
of  a  creditor  to  enforce  such  liability  may 
be  had  in  an  ordinary  action  at  law. 
Canal  Co.  v.  Woodbury,  14  Cal.  265;  David- 
son v.  Rankin, 34 Cat. 503;  young  v.Rosen- 
banm,  39Cal.646;  Bank  v.  Hill, 59  Cal.107: 
Morrow  v.  Superior  Court.  64  Cal.  383.  1 
Pac.  hep.  354;  Borland  v.  Haven,  37  Fed. 


Rep.  394.  It  will  thus  be  seen  tha  t  the  lia- 
bility of  a  stockholder  in  a  California  cor- 
poration is,  by  tbe  statute  and  decisions 
of  tbat  state,  a  liability  in  the  nature  of  a 
contract,  the  same  in  legal  effect  as  if  be  had 
separately  and  directly  contracted  with 
a  creditor  to  pay  such  proportion  of  his 
claim  as  the  amount  of  his  stock  bears  to 
the  whole  subscribed  capital  stock,  and  Is 
enforceable  by  an  action  at  law  in  the  same 
manner,  and  we  cannot  see  why  it  may 
not  be  so  enforced  in  this  state.  The  stat- 
ute indeed  creates  a  new  right  and  liabil- 
ity, not  existinsr  at  common  law,  but  does 
not  prescribe  a  peculiar  remedy  for  its  en- 
forcement, but  only  declares  tbat  it  may 
be  enforced  by  action,  leaving  tbe  creditor 
to  select  such  common-law  remedies  as 
may  be  in  use  in  thejurisdiction  where  the 
suit  is  brought  to  enforce  such  liability. 
When  a  statute  not  only  creates  a  new 
right  and  liability  against  a  stockholder, 
but  prescribes  a  peculiar  remedy  forits  en- 
forcement, such  remedy  is  sometimes  held 
to  be  exclusive,  and  often  caunot  be  en- 
forced in  another  state  by  the  employ- 
ment of  the  remedies  and  according  to  the 
course  of  procedure  provided  by  its  laws. 
In  such  case  it  would  seem  thecreditor  can 
enforce  tbe  stockholder's  liability  only  in 
the  state  where  the  corporation  exists, 
(Cook,  Stock,  Stockh.  &  Corp.  Law,  §  219; 
Nimick  v.  Iron  Works,25W.  Va  184;)  not. 
however,  because  thu  liability  is  not  rec- 
ognized as  valid  and  binding,  but  because 
tbe  forum  where  it  is  sought  to  be  enforced 
Is  Incapable  of  administering  the  peculiar 
remedy  provided  for  its  enforcement.  But 
where  a  liability  is  created  by  statute, 
without  making  the  procedure  for  its  en- 
forcement, as  it  were,  a  part  of  the  liabil- 
ity, we  cannot  see  why  it  should  not  be 
enforced  in  any  court  having  jurisdiction 
of  the  subject-matter  and  parties.  There 
Is  no  difference  between  a  statutory  and 
a  common-law  right  or  liability  In  tbis 
regard.  The  nature  of  the  remedy  or 
the  jurisdiction  of  the  court  to  enforce 
it  do  not  in  any  manner  depend  on  tbe 
question  whether  it  is  the  one  or  the 
other.  "Whenever,"  says  Mr.  Justice 
Miller,  "by  either  the  common  law  or  the 
statute  law  of  tbe  state,  a  right  of  action 
has  become  fixed  and  a  legal  liability 
Incurred,  that  liability  may  be  enforced, 
and  tbe  right  of  action  pursued,  in  any 
court  which  has  jurisdiction  of  such  mat- 
ters and  can  obtain  jurisdiction  of  the  par- 
ties." Dennlck  .v.  Railroad  Co.,  103  U.  S. 
18.  And,  In  general,  a  creditor  of  a  cor- 
poration whose  shareholders  are  by 
statute  made  personally  liable  in  the  na- 
ture of  a  contract  for  Its  debts  may  main- 
tain a  suit  or  action  to  enforce  this  liability 
in  any  court  capable  of  administering  the 
proper  relief,  whenever  he  can  obtain 
jurisdiction  over  the  parties,  if  It  is  nut 
opposed  to  the  legislation  or  public  policy 
of  the  state  in  which  It  is  sought  to  be  en- 
forced. Thomp.  Liab.  Stockh.  §  8;  Flash 
v.  Conn,  109  U.  S.  371,  8  Sup.  Ct.  Rep.  263, 
16  Fla.  428;  Aultman's  Appeal,  98  Pa.  St. 
505;  Ex  parte  Van  Riper,  20  Wend.  614. 
It  is  insisted,  however,  by  counsel  for  de- 
fendant, that,  because  the  rule  prevails  in 
this  state  that  the  liability  of  a  stockholder 
to  tbe  creditors  of  a  domestic  corporation 
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can  only  be  enforced  in  equity,  resort  must 
be  had  to  the  same  forum  to  enforce  the 
personal  statutory  liability  of  a  stock- 
bolder  in  a  foreign  corporation ;  but  we 
are  unable  to  concur  in  this  view.  The  lia- 
bility of  a  stockholder  In  this  state  is  upon 
bis  obligation  to  contribute  to  tbe  capital 
stock,  which  is  regarded  as  a  trust  fund  to 
be  held  by  the  corporation  for  the  benefit 
of  Its  creditors.  He  is  not  personally  lia- 
ble to  tbe  creditor,  except  through  tbe  cor- 
poration, and  tbe  creditor  is  not  given, 
eittier  by  the  constitution  or  statnte,  any 
remedy  against  tbe  stockholder  except  to 
require  him,  in  case  of  tbe  Insolvency  of 
tbe  corporation,  to  contribute  for .  tbo 
benefit  of  tbe  creditors  the  amount  of  his 
unpaid  subscription ;  hence  his  remedy  to 
enforce  this  liability  lain  equity,  where  tbe 
rights  of  the  corporation,  the  stockhold- 
ers, and  creditors  can  be  adjusted  in  one 
suit.  Ladd  v.  Cartwright,  7  Or.  829; 
Hodges  v.  Mining  Co., 9  Or. 200;  Brundage 
v.  Mining  Co.,  12  Or.  822,  7  Pac.  Rep.  314; 
Patterson  v.  Lynde,  106  C.  8.  519, 1  Sup. 
Ct.  Rep.  432.  But  tbe  liability  sought  to 
be  enforced  In  this  action  Is, -by  tbe  statutes 
and  decisions  of  California,  a  legal  liability 
in  tbe  nature  of  a  contract  in  favor  of  tbe 
creditor  and  against  tbe  stockholder,  en- 
forceable In  an  ordinary  action  at  law,  and 
there  is  no  sufficient  reason  why  It  may 
not  be  enforced  in  tbe  courts  of  this  state 
the  same  as  any  other  legal  liability  aris- 
ing on  contract  made  in  another  state. 
For  tbe  reasons  suggested  the  Judgment 
ot  tbe  court  below  will  be  affirmed  as  to 
tbe  defendant  corporation,  and  reversed 
and  remanded  for  further  proceedings  not 
Inconsistent  with  this  opinion  as  to  tbe 
defendant  Loomls. 


(24  Or.  40) 

WILLAMETTE  STEAM  MILLS  LUMBER- 
ING *  MANUF'G  CO.  v.  SHEA  et  al. 

(Supreme  Court  of  Oregon.  April  11,  1893.) 

MsoaAWics*  LiiNft— Nones  —  Inclusion  or  8sv- 
■MiL  Buildings  and  Lots. 


Hill's  Ann.  Laws,  f  8669,  gives  a  lien  to 

every  mechanic  or  other  person  performing  la- 
bor or  furnishing  material  to  be  used  in  the 
construction  of  any  building;  section  3670  sub- 
jects to  the  lien  the  land  on  which  the  building 
is  constructed;  and  section  3673  requires  the 
notice  of  lien  to  be  filed  in  the  county  in  which 
the  building  is  situated.  Held  that,  though  the 
words  "building"  and  "land"  are  used  In  the 
singular,  one  who,  under  an  entire  contract, 
has  furnished  material  used  indiscriminately  in 
the  erection  of  several  houses  on  contiguous 
lots,  belonging  to  the  same  owner,  may  Include 
all  the  buildings  and  lots  in  one  notice  of  lien, 
and  need  not  file  a  separate  notice  for  each 
building  and  lot.  Dalles  Lumber,  etc,  Oo.  v. 
Woolen  Manufg  Co.,  3  Or.  527,  and  Keaartee 
v.  Marks,  16  Pac  Rep.  407,  16  Or.  529,  crit- 
icised. 

Appeal  from  circuit  court,  Multnomah 
county:  Loyal  B.  Stearns,  Judge. 

Action  by  the  Willamette  Steam  Mills 
Lumbering  ft  Manufacturing  Compnny 
against  J.  F.  Sbea  and  Dayton,  Hall  ft 
a  very  to  foreclose  a  mechanic's  Hen. 
From  a  Judgment  In  plaintiff's  favor,  de- 
fendant Shea  appeals.  Affirmed. 


Gilbert  J.  McGinn,  for  appellant.  O.  O. 
Gam  ma  us  and  Joseph  Simon,  for  respond- 
ent. 

LORD,  C.  J.  This  is  a  suit  brought  by 
the  plaintiff  against  D.  C.  McDonald.  J.  F. 
Sbea,  and  Dayton,  Hall  &  Avery,  as  de- 
fendants, to  foreclose  a  mechanic's  lion  up- 
on lot  No.  8  and  the  north  half  of  lot  No. 
5,  In  Couch's  addition  to  the  city  of  Port- 
land ;  the  same  being  contiguous  lots,  con- 
stituting one  entire  tract.  The  facts,  as 
found  by  the  referee,  substantially,  are 
that  the  defendant  J.  F.  Shea,  being  the 
owner  of  said  premises,  entered  into  a  con- 
tract with  the  defendant  D.  C.  McDonald, 
by  tbe  terms  of  which  tbe  said  McDonald 
agreed,  for  a  stipulated  sum  or  price,  to 
furnish  the  material  and  perform  tbe  car- 
penter work  in  tbe  erection  thereon  of 
four  separate  dwelling  bouses;  that  the 
defendant  McDonald  entered  Into  a  con- 
tract with  tbe  plaintiff  for  the  lumber  nec- 
essary for  the  building  of  said  bouses,  and 
made  a  contract  with  the  defendant  firm 
of  Dayton,  Hall  ft  A  very  for  the  hardware 
required  for  the  same;  that  the  plaintiff 
furnished  the  lumber  and  building  materi- 
al which  were  used  in  the  construction  of 
the  said  four  bouses,  and  upon  which 
there  was  due  at  the  time  of  the  com- 
mencement of  this  suit  tbe  sum  of  9777.77, 
and  that  the  defendants  Dayton,  Hall  ft 
Avery  furnished  the  hardware  which  was 
used  in  the  construction  of  tbe  same,  and 
upon  which  there  was  due  at  the  time  of 
the  commencement  of  this  suit  tbe  sum  of 
9188.27;  that  the  building  .material  and 
hardware  which  the  plaintiff  and  Day- 
ton, Hall  ft  Avery  furnished  to  D.  C.  Mc- 
Donald were  not  furnished  in  separate 
quantities,  but  as  a  whole,  for  the  several 
houses,  to  be  used  Indiscriminately ;  that 
the  liens  were  dnly  and  severally  filed  by 
the  plaintiff  and  Dayton,  Hall  &  Avery 
against  said  houses  and  lots  as  a  whole. 

Upon  this  state  of  facts,  tbe  contention 
for  the  appellant  Is  that  a  separate  notice 
of  lien  should  have  been  filed  against  each 
house,  to  acquire  a  valid  lien ;  or,  In  other 
words,  that  tbe  including  of  four  dwelling 
houses  in  one  notice  of  lien  was  void. 
This  is  predicated  upon  the  principle  that 
our  statute,  by  its  terms,  contemplates 
only  a  separate  Hen  on  a  single  building, 
and  not  a  Joint  Hen  on  neveral  buildings. 
The  language  of  our  statute  la:  "Every 
mechanic  •  •  •  or  other  person  per- 
forming labor  or  furnishing  materials 

•  •  •  to  be  used  in  tbe  construction  of 
any  building  •  •  •  Hhall  have  a  lien 
upon  the  same, "etc.  Section  3669.  "The 
land  upon  which  any  building  •  •  * 
shall  be  constructed,  together  with  a  con- 
venient space  about  tbe  same,  or  so  much 
as  may  be  required  for  the  convenient  osf 
and  occupation  thereof,  shall  also  be  sub- 
ject to  the  Hens  created  by  this  act,"  etc. 
Section    8676.    "It    shall   be   the  duty 

•  •  •  of  every  mechanic  •  •  •  or 
other  person,  within  thirty  days  after  thr 
completion,  •  •  •  to  file  with  the coun 
ty  clerk  of  tbe  county  in  which  such  build 
lng  shall  be  situated  a  claim  containing  n 
true  statement  of  his  demand."  etc.  Ser 
tion  8673.  As  the  words  "building"  ami 
"land"  are  used  in  tbe  singular,  it  is  in 
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slated  that  tbe  lien  given  by  the  statute 
attaches  only  to  the  particular  building 
upon  which  the  labor  was  performed,  or 
for  which  the  materials  were  furnished, 
and  to  so  much  of  tbe  land  as  may  be  re- 
quired for  the  convenient  use  and  occupa- 
tion of  such  building,  and,  as  a  conse- 
quence, that  tbe  notice  of  lien  required  to 
be  given  by  the  statute  in  order  to  acquire 
a  valid  lien  must  be  confined  to  tbe  par- 
ticular building,  and  the  land  on  which  It 
is  situated,  and  may  not  Include  work 
done  and  materials  furnished  for  another 
building  upon  any  other  land.  In  Hill  v. 
Braden,  54  Ind.  77,  the  statute  under  con- 
sideration provided  that  "mechanics  and 
all  persons  performing  labor  or  furnishing 
materials  for  the  construction  or  repair  of 
any  building  may  have  a  lien,"  and  the 
court  says:  "Our  mechanic's  lien  law,  by 
its  terms,  contemplates  only  a  separate 
lien  on  a  single  building,  not  a  joint  lien 
on  several  buildings."  And  again:  "So 
far  as  the  lien  is  glveu  upon  the  lot  or 
land,  it  is  only  as  an  incident  to  the  lien 
upon  tbe  honse  on  the  lot  or  land,  for  the 
materials  In  the  house;  the  house  and  lot 
on  which  it  stands,  the  curtilage,  consti- 
tuting one  parcel  of  real  estate.  As  the 
mechanic's  lien  act  contemplates  only 
liens  on  separate  pieces  of  property,  so  it 
contemplates  only  a  notice  of  intention  to 
hold  a  lien  on  a  separate  piece  of  property. 
Including,  of  course,  its  appurtenances." 
This  view  of  the  statute  is  approved  In 
Wilkerson  v.  Rust,  57  Ind.  172,  and  in  Mc- 
Grew  v.  McCarty,  78  Ind.  497.  It  proceeds 
upon  the  theory  that  the  Hen  is  specific,— 
that  is,  that  it  is  confined  to  a  particular 
building  or  structure  upon  which  tbe  la- 
bor was  done,  or  for  which  tbe  materials 
were  furnished.  Jones,  Liens,  $  1310.  Mr. 
Phillips  states  the  reason  to  be  that,  "if 
the  work  be  done  or  materials  furnished 
upon  distinct  premises,  tbe  lien  must  be 
against  each  of  tbe  several  premises,  ac- 
cording to  tbe  value  of  tbe  work  and  ma- 
terials Incorporated  in  each,  and  not 
against  both  for  the  aggregate  amount. 
The  reason  a  joint  claim  may  be  sustained 
against  several  bouses  put  up  at  the  same 
time,  without  an  interval  between  them, 
is  that  they  may  he  considered  as  one 
building,  and  consequently  as  an  integer 
or  unit  which  may  be  covered  by  one 
claim.  But  this  cannot  be  asserted  with 
any  truth  where  there  is  an  interval,  how- 
ever small,  which  prevents  the  whole  from 
being  one  continuous  structure.  It  lias 
accordingly  been  held  that  a  joint  claim 
against  separate  blocks  of  houses  in  differ- 
ent streets  is  a  nullity,  and  the  same  prin- 
ciple applies  to  different  blocks  on  differ- 
ent sides  or  on  tbe  same  side  of  tbe  same 
street,  and  in  every  instance  where  the 
residence  against  which  the  claim  is  filed 
is  not  substantially  one  building."  Phil. 
Mech.  Lieus.  §  370. 

There  is  still  another  reason  given  in 
support  of  this  rule  or  theory.  In  Mc- 
Grew  v.  McCarty,  78  Ind.  498,  Elliott,  C. 
J.,  says:  "The  theory  of  tbe  law  is  that 
credit  is  given  to  the  identical  building 
for  which  the  materials  are  furnished,  or 
upon  which  the  work  is  done.  Each 
building  represents  a  distinct  or  sepa- 
rate security.    One  building  caunot  be 


made  to  stand  as  the  security  for  another. 
In  truth,  each  building  stands  as  a  sever- 
al debtor,  and  one  can  no  more  be  made 
to  discbarge  the  debt  of  another  building 
than  one  individual  debtor  can  be  made 
to  pay  a  separate  claim  owing  by  some- 
body else  to  the  same  creditor.  It  Is  up- 
on this  principle  that  those  cases  may  be 
sustained  which  bold  that  a  joint  claim 
cannot  be  supported  by  the  proof  of  a 
separate  right.*  As  sustaining  this  view, 
see  Gorgae  v.  Douglas,  0  Serg.  &  R.  512; 
FItzpatrick  v.  Thomas, 01  Mo. 512;  Cbapin 
v.  Paper  Works.  30  Conn.  401;  Steigleman 
v.  McBride,  17  111.  300;  Landers  v.  Dexter, 
106  Mass.  531;  Barker  v.  Max  well.  8  Watte, 
478;  Simmons  v.  Carrier,  00  Mo.  581.  But 
it  Is  observable,  under  these  statutes  in 
which  tbe  word  "building"  is  used  in  tbe 
singular,  and  which  by  reason  thereof 
have  been  construed  in  some  Jurisdictions 
to  confine  tbe  lien  to  a  single  building, 
or  to  authorise  only  a  single  lien  against 
ench  building  for  which  the  materials  were 
furnished,  or  upon  which  the  work  was 
done,  that  nevertheless  such  single  lieu 
may  cover  or  include  the  outbuildings,  as 
dependencies  and  appurtenances  to  the 
main  building.  In  Bank  v.  Curtlss,  18 
Conn.  342,  a  single  lien  was  filed  for  work 
upon  a  dwelling  house  and  barn  and  one 
acre  of  land,  and  It  was  held  that  the  lien 
was  valid.  The  theory  is  that  tbe  barn 
and  other  outbuildings  connected  with 
the  dwelling  house  form  one  homestead. 
The  outbuildings  being  dependencies  or 
appurtenant  to  the  dwelling  bouse,  they 
were  erected  for  a  connected  use,  relative- 
ly as  much  so  as  the  different  apartments 
of  a  dwelling  honse,  which  entitles  them 
to  be  considered  as  one  structure,  forming 
one  homestead.  So,  too,  where  a  solid 
block  of  buildings,  consisting  of  distinct 
but  connected  houses,  and  covering  sever- 
al lots,  has  been  erected  by  the  same  own- 
er at  the  same  time,  a  single  Hen  covering 
the  whole  improvement  has  been  held  valid 
on  the  ground  that  theenlirestructure  was 
but  one  building.  In  Brabnzou  y.  Allen, 
41  Conn.  361.  it  was  held  that  where  a 
block  of  buildings  comprising  several 
dwelling  houses,  separated  from  one  an- 
other by  a  partition  wall,  is  erected  upon 
a  single  lot,  and  work  is  done  upon  it  as  a 
whole,  underoneentirecontract,  the  build- 
er's Hen  extends,  as  a  single  Hen,  to  the 
whole  block.  Foster,  .1.,  said:  "The 
plaintiffs  in  error  Insist  that  hero  are  five 
dwelling  houses,  which,  though  contigu- 
ous to  each  other,  are  still  in  point  of  fact 
separate,  distinct,  and  independent,— as 
much  so,  in  contemplation  of  law,  as  It 
each  atood  on  a  lot  by  itself."  But  to  this 
argument  he  answered:  "We  think  that 
the  plaintiffs  are  entitled  to  a  lien  on  the 
building  on  which  they  bad  labored,  and 
for  which  they  had  furnished  materials, 
and  on  the  whole  building,  and  the  land 
on  which  it.  stands."  It  will  be  seen, 
therefore,  while  the  plaintiffs  In  error 
claimed  that  there  were  five  dwelling 
houses,  within  the  intent  and  meaning  of 
the  statute  providing  for  a  lien  against 
"every  dwelling  honse  or  other  building," 
the  court  thought  and  held  that,  within 
such  meaning  and  intent,  where  the  ma- 
terials were  furnished  and  the  work  waft 
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done  on  the  structure  as  a  whole,  under 
one  entire  contract,  there  was  but  one 
building,  although,  when  completed,  it 
made  five  dwelling  houses,  separated  one 
from  another  by  a  partition  wall.  We 
have  been  cited  to  these  adjudications,  un- 
der statutes  similar  to  our  own,  as  sup- 
porting the  decisions  of  this  court,  and 
as  throwing  light  upon  the  subject  under 
discussion.  The  decisions  of  this  court 
referred  to  are  Dalles  Lumber,  etc.,  Co.  v. 
Woolen  Mannf'g  Co.,  3  Or.  527,  and  Kezar- 
tee  v.  Marks,  15  Or.  529,  16  Pac.  Rep.  407. 
At  the  time  the  first  case  was  decided,  the 
statute  provided  "that  any  person  who 
shall  hereafter,  by  virtue  of  any  contract 
with  the  owner  of  any  building,  •  *  • 
perform  any  labor  or  furnish  any  material 
for  the  construction  or  repair  of  such 
building,  shall,  upon  filing  the  notice  pre- 
scribed, have  a  lien  upon  such  building." 
The  controversy  in  the  case  was  bet  ween  a 
mortgagee  of  the  woolen  manufactory  and 
the  plaintiff,  claiming  a  lien  for  labor  and 
material  furnished  in  the  construction  of 
the  factory,  dye  house,  bleach  house,  aud 
dry  house.  The  case  was  decided  upon 
the  sufficiency  of  the  facts  stated  in  the 
complaint,  the  court  holding  that  it  was 
ultra  vires  for  a  corporation  organized  to 
sell  lumber  to  perform  work  and  labor, 
and  that  it  d'd  not 'appear  from  the  com- 
plaint how  much  was  for  labor,  nor  how 
much  for  lumber.  In  itsopinion  the  court 
says  "that,  the  buildings  being  separate 
and  apart,  the  Hen  in  properly  on  each 
building  for  the  particular  amount  of 
lumber  furnished ;"  thai  the  statute  "con- 
fines the  lien  to  the  building  constructed 
or  repaired.  This  evidently  refers  to  the 
particular  building  upon  which  the  labor 
was  performed,  or  for  the  construction  or 
repair  of  which  the  materials  were  fur- 
nished, and  to  no  other."  To  the  claim 
by  the  respondent  that  the  dry  house,  dye 
house,  and  bleach  house  were  as  necessary 
to  the  factory  as  a  milldam  is  to  a  mill, 
as  decided  in  Willamette  Falls  Co.  v.  Rein- 
ick,  1  Or.  170,  the  court  answered: 
14  Whether  these  outbuildings  are  as  neces- 
sary to  carry  on  the  business  of  a  factory 
as  a  milldam  is  to  a  mill,  the  court  is  not 
advised.  There  Is  one tblngcertalu,  which 
appears  from  the  pleadings  in  this  case, 
that  these  outbuildings  are  separate  and 
distinct  from  the  main  factory."  It  is 
clear,  however,  if  the  court  had  been  ad- 
vised that  the  outbuildings  were  used  In 
connection  with  the  factory  for  a  common 
purpose,  and  were  as  necessary  to  the  fac- 
tory as  a  milldam  is  to  a  mill,  it  would 
not  have  affected  Its  conclusions,  as  the 
facts  that  these  outbuildings  were  sepa- 
rate from  tbe  factory  building,  and  the 
statute,  in  its  opinion,  confined  the  lien 
to  a  single  building,  there  could  not  be  a 
lien  on  the  factory  building  and  its  out- 
buildings. We  think  this  is  doubtful,  even 
though  the  construction  be  correct  that 
the  statute  confines  the  lien  to  u  single 
building.  A  single  Hen  upon  separate 
buildings  is  allowed  wheu  they  are  erected 
for  any  common  purpose  or  connected 
use,  as  in  the  case  of  barns,  stables,  and 
other  outhoases  used  in  connection  with, 
and  within  the  curtilage  of,  a  dwelling, 
or  where  the  buildings  have  been  erected 


for  some  general  and  connectpd  use.  Lind- 
suy  v.  Gunuing,  59  Conn.  296;*  Willamette 
Palls  Co.  v.  Remlck,  1  Or.  170.  These  out- 
buildings  were  essential  to  tbe  use  of  the 
factory,  and  connected  with  it  for  a  com- 
mon purpose,  and,  upon  analogous  princi- 
ples, ought  to  be  considered,  under  the 
statute,  in  tbe  light  of  all  the  authorities, 
as  a  part  of  the  factory,  or  its  dependen- 
cies. 

The  case  at  bar,  however,  Is  distinguish- 
able from  Dalles  Lumber  Co.  v.  Woolen 
Manuf'g  Co.,  supra,  in  that  it  does  not  ap- 
pear in  the  latter  ease  (1)  that  the  ma- 
terials were  furnished  under  one  entire 
contract;  (2)  nor  does  It  appear  that  the 
buildings  were  situated  on  the  same  tract 
of  land,  or  on  contiguous  lots.  In  Kezar- 
tee  v.  Marks,  supra,  it  was  held  to  be  a 
fatal  objection  to  the  lien  because  it  in- 
cluded materials  used  in  the.  repair  of  the 
house,  as  well  as  tbe  construction  of  the 
fence.  This  case  is  also  distinguishable 
from  the  caseat  bar,  in  that  (1)  it  does  not 
appear  that  the  materials  were  furnished 
under  one  entire  contract,  or  even  under 
one  contract,  (2)  nor  that  there  was  any- 
thing in  common  between  the  house  and 
fence,  except  that  they  were  on  tbe  same 
donation  land  claim.  Rut  while  the  case 
at  bar  is  distinguishable  from  those  cases, 
indicating  that  the  question  presented  by 
the  record,  namely,  whether  a  single  Hen 
for  materials  furnished  or  work  done  on 
several  houses  as  a  whole,  under  an  entire 
contract  for  a  stipulated  sum, is  valid,  ha« 
not  been  directly  decided,  yet  there  is  no 
doubt  that  the  trend  of  these  decisions  is 
adverse  to  its  validity.  They  are  predi- 
cated upon  the  idea  that  the  statute  con- 
templates that  the  Hen  should  be  confined 
to  a  single  building,  as  indicated  by  the 
use  of  tbe  word  "building,"  and  for  the 
reason  that  credit  is  only  given  to  such 
"building"  for  the  materials  furnished  or 
the  labor  done  upon  it,  and  consequently 
that  a  single  Hen  cannot  be  made  to  cover 
several  buildings.  But  certainly  too  great 
importance  ought  not  to  be  attached  to 
the  use  of  the  word  "building,"  in  view  of 
the  fact  that  a  like  use  of  the  singular  in 
the  statutes  of  many  other  states  has  been 
no  bar  to  an  adverse  conclusion.  The 
statutes  are  set  out  in  Jones  on  Liens, 
(volume  2,  §§  1133,  1184;)  and  the  cases  to 
which  we  shall  refer  have  all  been  decided 
under  statutes  like  our  own,  which  use 
thesingular,  rather  than  the  plural.  These 
cases  hold,  where  the  contract  Is  entire, 
the  Hen  attaches  to  the  buildings  and  the 
land  as  a  whole.  They  proceed  upon  the 
principle  that  where  labor  aud  materials 
are  furnished  in  the  erection  of  several 
buildings  upon  contiguous  lots,  under  an 
entire  contract  with  the  owner,  the  Hen 
attaches  to  the  buildings  for  all  the  ma- 
terials and  labor  furnished. 

In  Wall  v.  Robinson,  115  Mass.  429,  the 
contract  was  for  labor  performed  in  the 
erection  of  three  dwelling  houses  and  one 
stable  upon  the  same  lot.  and  thecontract- 
ors  were  to  receive  fl40  for  each  house, 
and  $30  for  the  stable.  The  Hen  was  held 
valid.  The  court  says:  "In  the  caseat 
bar  the  petitioners  have  performed  labor 


'22  Atl.  Rep.  310. 


Digitized  by  Google 


762 


PACIFIC  REPORTER,  Vol.  32.  (Or, 


upon  several  buildings  situated  upon  tbe 
same  lot,  under  an  entire  contract,  for  an 
entire  price.  We  think  such  a  case  is  with- 
in the  purpose  or  the  statute  and  the  inten- 
tion of  the  legislature.  The  parties,  by 
their  contract,  hare  connected  tbe  Heveral 
buildings,  and  treated  them  as  one  estate. 
Under  the  contracttbe  labor  performed  on 
each  building  creates  a  lien  upon  tbe  whole 
lot,  and  therefore  upon  all  the  other  build- 
ings. Although  it  cannot  be  said  with 
strict  accuracy  that  the  labor  for  which 
the  Hen  attaches  was  all  performed  on 
each  building  affected  by  it,  yet  it  was  all 
performed  on  one  estate,  and  to  deny  the 
Hen  would  defeat  the  spirit  of  the  statute 
by  a  too  literal  adherence  to  Its  letter. 
*  •  *  We  are  of  opinion  that  when  labor 
is  performed  or  furnished  under  an  entire 
contract,  in  the  erection  or  repair  of  sev- 
erul  buildings  owned  by  the  same  person, 
and  situated  upon  the  samo  lot.  a  lien  at- 
taches upon  tbe  wholeestatefor  tbe  whole 
value  of  the  labor  performed,  if  the  other 
conditions  of  the  statutes  are  fulfilled." 
To  the  same  effect  is  Batchelder  v.  Rand, 
117  Mass.  176,  where  Endicott,  J.,  holds 
that  tbe  facts  that  the  land  was  conveyed 
In  separate  lots,  and  the  buildiugs  were 
separate,— one  standing  on  each  lot,— do 
not  affect  the  principle  upon  wbicb  Wall 
v.  Robinson,  supra,  was  decided. 

In  Dooliftle  v.  Plenz,16Neb.  153,  20N.W. 
Rep.  116,  where  A.  erected  three  houses  for 
B.,— one  upon  each  of  three  adjolnlnglots, 
—for  an  entire  sum,  it  was  held  that  tbe 
lien  attached  to  all  tbe  lots,  and  the  build- 
ings thereon.  In  Lax  v.  Peterson,  42 
Minn.  221,  44  N.  W.  Rep.  3,  four  houses  were 
built  separately  on  tbesame  tract  of  land, 
under  an  entire  contract,  and  it  was  held 
that  the  lien  extended  to  the  whole  prem- 
ises as  an  entirety.  Mitchell,  J.,  said: 
"But  bow  have  the  parties  to  the  building 
contracts  treated  the  property,  and  not 
bow  the  owner  intends  to  use  It  after  the 
completion  of  the  houses,  is  the  question. 
By  contracting  for  the  erection  of  these 
four  houses  underone  eu  tire  contract,  they 
have  connected  tbe  two  city  lots  and  tbe 
several  buildings,  and  treated  the  whole 
as  one  tract  or  estate.  Had  the  bouses 
been  contiguous,  so  as  to  form  a  solid 
block,  according  to  all  the  authorities,  the 
lien  would  have  extended  to  the  whole 
property,  although  consisting  of  differ- 
ent city  lots  according  to  tbe  plat,  and  al- 
though the  different  parts  of  the  block  were 
designed  to  be  used  separately,  and  not  as 
appurtenant  to  each  other.  But  that  case 
would  not  differ  from  the  present  unless 
we  attach  special  significance  to  the  literal 
reading  of  the  statute,  which  uses  the 
words  'house*  and  'dwelling*  In  the  sin- 
gular. This  would  defeat  the  spirit  of  the 
law  by  a  too  strict  adhereuce  to  its  let- 
ter." Glass  v.  Sleigh  Co.,  43  Minn.  228,  45 
N.  W.  Rep.  150,  follows  Lax  v.  Peterson, 
snpra.  In  Pennock  v.  Hoover.  5  Rawle, 
291.  the  right  of  a  Joint  Hen  upon  several 
houses,  the  property  of  the  same  person, 
was  upheld  under  a  statute  which  pro- 
vided that  "every  dwelling  house  or  build- 
ing shall  be  subject  to  the  payment  of  the 
debts  contracted "  for  building  It.  This 
case  presents  an  interesting  discussion  of 
the  use  of  tbe  words  in  the  statute,  "every 


d  welling  bouse  or  other  building,  '*  as  show- 
ing that  tbey  may  include  more  than  one 
building.  To  the  same  effect  is  Phillips  v. 
Gilbert,  101  D.  S.  721,  where  a  joint  lien 
was  claimed  on  six  houses  and  lots  in  the 
city  of  Wasbington,  under  an  act  of  con- 
gress which  gave  a  Hen  upon  complying 
|  with  certain  conditions  therein.  Tbe  va- 
:  lidlty  of  the  Hen  was  contested  on  the 
!  ground  that  the  claim  of  Hen  was  void  be- 
cause made  In  gross  upon  six  separate 
lots,  without  specifically  setting  forth  tbe 
amount  claimed  upon  each  lot.  The  court 
held  there  was  nothing  in  this  objection ; 
Mr.  Justice  Bradley  saying:  "The  con- 
tract was  one,  and  related  to  all  tbe  build- 
ings as  an  entirety,  and  not  to  the  partic- 
ular buildlngsseparately.  The  whole  row 
was  one  building,  within  the  meaning  of 
the  law,  from  having  been  erected  by  the 
parties  on  one  contract,  as  one  general 
piece  of  work."  In  Carr  v.  IJooper,  4s 
Kan.  253,  29  Pac.  Rep.  398,  It  was  held, 
where  work  and  material  were  furnished 
in  tbe  erection  of  five  buildings  upon  a 
single  lot  nnder  an  entire  contract  with 
tbe  owner,  the  Hen  attaches  to  tbe  lot  and 
buildings  for  all  the  materials  and  labor 
furnished.  In  Sergeant  v.  Denby,  87  Va. 
206.12  S.  E.  Rep.  402,  two  houses  were 
built  on  opposite  sides  of  the  street  for  an 
entire  price,  and  tbe  Hen  claimed  was  on 
both  houses  and  lots.  Tbe  defense  was 
that  the  Hen  was  void  because  the  lien 
given  by  tbe  statute  Is  a  separate  and  dis- 
tinct lien  on  each  building  for  tbe  amount 
of  the  materials  actually  delivered  for  con- 
struction. The  Hen  was  held  valid.  In 
Fullerton  v.  Leonard,  (S.  D.)  52  N.  W.  Rep. 
325,  the  facts  are  somewhat  similar  to  the 
case  at  bar,  except  that  the  two  lots  upon 
which  the  buildings  were  erected  belonged 
to  separate  individuals,  who  joined  in  the 
contract.  A  subcontractor  furnished  ma- 
terials to  be  used  in  the  erection  of  all  the 
buildings  under  an  entire  contract  with 
tbe  builder.  The  question  was  whether  a 
joint  lien  can  be  enforced  against  two  sep- 
arate properties  owned  by  different  in- 
dividuals, based  upon  a  single  account  or 
lumber  and  materials  furnished  to  botb 
upon  a  joint  contract.  The  court  held 
that  the  lien  could  be  enforced  against  all 
the  buildings  and  the  two  lots;  that  tbe 
contract  was  to  govern;  and  that  tbe 
buildings,  having  been  united  in  one  con- 
tract, must  be  regarded  as  one  piece  of 
work.'  The  court  says:  "It  is  true  that 
tbe  several  lots  or  parcels  of  land  were 
owned  by  the  same  person,  but  we  can 
perceive  no  distinction  in  principle  between 
a  case  where  several  lots  are  owned  by 
one. person,  or  where  the  lots  are  owned 
by  different  owners,  as  It  is  not  so  much 
the  different  ownership,  as  It  is  the  con- 
tract upon  which  the  work  is  to  be  per- 
formed, that  is  to  determine  whether  the 
Hen  must  be  joint  or  several.  A  joint  Hen 
upon  several  buildings,  situated  upon  dif- 
ferent lots,  owned  by  tbe  same  persons, 
could  not  be  maintained  where  a  separate 
contract  had  been  entered  into  by  tbe 
owner  and  contractor;  for  by  the  several 
contract  the  inference  woul  J  be  that  a  sep- 
arate account  should  be  kept  with  each 
building.  Not  so  when  tbe  contract  cov- 
ered several  buildings  to  be  erected  for  a 
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gross  amount,  without  regard  to  the  cost 
of  each.  So,  If  two  or  more  several  own- 
ers of  lots  or  parcels  of  land  wish  to  jointly 
contract  for  the  erection  of  several  build- 
ings, to  be  situated  upon  the  several  pieces, 
for  a  definite  and  specific  sum  in  gross  for 
all,  without  regard  to  the  cost  of  either 
one,  a  joint  iien  may  be  asserted  upon  all 
for  any  balance  due  for  the  erection  of  such 
buildings.  The  contract  with  the  parties 
has  no  reference  to  the  separate  owner- 
ship, and  no  Inference  can  be  drawn  from 
it  that  a  separate  account  shall  be  kept 
with  each  building,  or  each  person  inter- 
ested in  the  contract."  It  is  true  that  a 
lien  is  the  creation  of  the  statute,  but  Its 
foundation  is  in  the  contract.  If  the  con- 
tract is  to  control,  and  it  treats  the  prop- 
erty as  a  whole,  there  can  be  no  substan- 
tial reason  why  the  lien  may  not  cover  it. 
In  such  case  thecon  tract  relates  to  no  par- 
ticular building,  but  treats  them  all  as  a 
whole,  though  they  are,  in  point  of  fact, 
separate  and  distinct  buildings. 

As  we  have  seen,  there  are  some  author- 
ities which  hold  that  where  several  bouses 
are  built  together  in  one  block,  under  an 
entire  contract,  the  lien  extends,  as  a  single 
lien,  to  the  whole  block,  but  that  they  re- 
fuse to  so  hold  when  the  buildings  are 
neparate  and  distinct.  But  it  does  not 
seem  to  us  there  is  any  sound  basis  for 
this  distinction,  for  the  reason  that 
houses  so  constructed  in  a  block  are  al- 
ways treated  as  separate  buildings,  and 
are  owned  and  sold  as  such,  as  fully  as 
though  wholly  disconnected.  There  is  no 
reason,  whether  the  buildings  are  com- 
prised in  one  block,  or  are  in  fact  separate 
and  distinct  from  each  other  when  con- 
structed upon  adjoining  lots  constituting 
one  tract,  if  the  contract  Is  entire,  and 
treats  them  as  a  whole,  why  a  single  lien 
should  not  attach,  in  either  case,  to  the 
entire  land,  and  buildings  upon  It.  There 
is  nothing  definite  in  the  statute  which  in- 
dicates the  number  of  buildings  that  may 
be  covered  by  a  lien.  While  we  have  re- 
quired those  who  would  receive  the  bene- 
fit of  the  statute  to  comply  with  its  posi- 
tive requirements  in  order  to  acquire  a 
valid  lien,  (Gordon  v.  Deal,  [Or.]  31  Pac. 
Rep. 287;  Nlcolal  Bros. Co.  v. Van  Fridagh, 
Id.  288.)  we  think  a  mora  liberal  rale  should 
prevail  as  to  those  parts  of  the  statute 
less  definite,  which,  to  rigorously  enforce, 
would  deprive  the  claimant  of  its  benefits. 
It  can  be  a  matter  of  no  importance  to  the 
defendant  Shea,  who  is  owner  of  the  en  tire 
property,  whether  he  pays  the  entire  debt 
as  a  single  lien  upon  all  the  buildings,  or 
as  fourseparate  liens.  So  far  as  notice  is 
concerned,  the  single  lien  would  answer 
that  purpose  as  well  as  if  they  were  sep- 
arate. By  the  contract,  the  buildings  and 
laud  are  united,  and  treated  as  one  struc- 
ture. The  materials  were  furnished  and 
used  indiscriminately  in  ail  the  houses. 
No  separate  accounts  were  kept.  The 
buildings  were  carried  along  together 
through  theseveral  stages  of  construction. 
They  were  situated  upon  contiguous  lots, 
and  belonged  to  the  same  owner.  If  the 
plaintiffs  have  no  lien  against  the  four 
bouses  as  a  whole,  they  have  no  lien  at 
all ;  for  they  have  furnished  no  particular 
materials  for  any  particular  bouse,   as  a 


consequence  the  estate  of  the  defendant 
Shea  would  have  the  benefit  of  their  ma- 
terials, and  the  plaintiffs  would  be  de- 
prived of  their  lien.  If  we  can  fairly  avoid 
it,  no  such  construction  ought  to  be  put 
upon  our  statute  as  would  lead  to  this  re- 
sult. To  uphold  the  lien  does  not  conflict 
with  the  decision  in  Kezartee  v.  Marks, 
supra,  but  only  its  reasoning.  But,  for 
the  reason  suggested,  that  case  may  well 
and  rightly  stand  upon  Its  facts.  The 
question  presented  by  this  record  has  not 
hitherto  been  before  this  court,  in -consid- 
eration of  which,  and  our  own  decisions, 
we  have  been  induced  tocarefully  examine 
the  different  adjudications,  and  the  rea- 
soning by  which  they  are  supported,  with 
the  result  that  under  the  facts  herein  the 
liens  attach  to  the  lands  and  the  houses 
as  a  whole.  It  follows  that  there  was  no 
error,  and  thatthedecree  must  be  affirmed. 


(24  Or.  28) 

BBNN  v.  KUTZSCHAN. 
(Supreme  Court  of  Oregon.   April  10,  1893.) 

Notes— Negotiability— Stipulation  for  Attor- 
neys Feb — Liability  op  Indorser. 
1.  A  stipulation  in  a  note  for  the  payment 
of  a  reasonable  attorney's  fee  in  case  of  suit 
does  not  destroy  its  negotiability. 

.  2.  An  indorser  of  a  note  is  liable,  by  virtue 
of  his  contract  of  indorsement,  for  a  reason- 
able attorney's  fee,  stipulated  for  in  the  note 
in  case  of  suit. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuek,  Judge. 

Action  by  Charles  E.  Bonn  against  O. 
Kutzschan  as  Indorser  of  a  promissory 
note.  From  a  judgment  in  defendant's  fa- 
vor, plaintiff  appeals.  Reversed. 

Milton  W.  Smith,  for  appellant. 

BEAN,  J.  This  Is  an  action  brought 
against  the  indorser  of  a  promissory  note, 
of  which  the  following  is  a  copy :  uf 347.00. 
Portland,  Or.,  May  19th.  1892.  Ninety 
days  after  date,  without  grace,  I  promise 
to  pay  to  the  order  of  J.  C.  McCaffrey 
three  hundred  and  forty-seven  no-100  dol- 
lars In  U.  S.  gold  coin,  at  Portland,  Or., 
with  interest  thereon  in  like  gold  coin  at 
the  rate  of  10  per  cent,  per  annum  from 
maturity  until  paid,  for  value  received ;  In- 
terest to  be  paid  after  maturity,  and,  if 
not  so  paid,  the  whole  sum  of  both  prin- 
cipal and  interest  to  become  immediately 
due  and  collectible,  at  the  option  of  the 
holder  of  this  note;  and  in  case  suit  is  in- 
stituted to  collect  this  note,  or  any  portion 
thereof,  I  promise  and  agree  to  pay,  in 
addition  to  the  costs  and  disbursements 
provided  by  statute,  such  sum  as  the  court 
may  adjudge  reasonable  and  just,  in  like 
gold  coin,  for  attorneys'  fees  in  said  suit 
or  action.  [Signed]  M.  F.  Milburn,  489 
Starr  St.,  Albina."  There  are  but  two 
questions  presented  on  this  appeal :  First, 
does  a  stipulation  in  a  promissory  note 
for  the  payment  of  a  reasonable  attor- 
ney's fee  in  case  of  suit  or  action  destroy 
the  negotiability  of  the  instrument?  and, 
second,  if  not,  can  such  stipulation  be  en- 
forced against  an  indorser?  Opon  these 
questions  the  authorities  are  in  hopeless 
and  Irreconcilable  conflict.   There  is  one 
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line  of  cases  which  sustains  the  validity 
of  the  stipulation  and  negotiable  charac- 
ter of  the  note;  another,  which  denies  the 
validity  of  the  stipulation,  thereby  af- 
firming the  negotiability  of  the  note;  and 
still  another,  which  seems  to  sustain  the 
stipuiatiou,  but  denies  the  negotiability 
of  the  instrument.  In  Peyser  v.  Cole,  11 
Or.  89,  4  Pac.  Rep.  520,  it  was  held  by  this 
court  that  such  a  stipulation  is  valid,  and 
will  be  enforced,  and  this  has  become  the 
settled  law  of  this  state,  so  that  the  only 
remaining  question  open  for  inquiry  is 
whether  we  shall  follow  the  authorities 
sustaining  such  stipulation  and  the  nego- 
tiability of  the  note;  or  the  other  class, 
which,  while  sustaining  the  stipulation, 
denies  the  negotiability  of  the  instrument. 
The  authorities  on  both  of  these  ques- 
tions will  be  found  fully  collated  and  dis- 
cussed in  1  Daniel  on  Negotiable  Instru- 
ments, (4th  Ed.  §  62,  and  note,)  and  16 
Amer.  Law  Rev.  84s),  to  which  reference 
maybe  had  by  those  desiring  to  investi- 
gate the  snbject.  It  has  been  so  often  and 
Ably  treated  in  all  its  various  aspects 
that  nothing  original  remains  to  be  said 
thereon,  and  we  shall  attempt  no  extend- 
ed citation  or,  review  of  the  authorities. 
A  careful  examination  has  satisfied  us  that 
the  weight  of  authority,  and  especially 
of  the  more  recent  decisions,  is  strongly 
in  favor  of  the  doctrine  that  the  negotia- 
bility of  a  promissory  note  is  in  no  way 
affected  by  a  stipulation  for  a  reasonable 
attorney's  fee.  This  is  the  doctrine  in 
the  states  of  Arkansas,  Dukota,  Illinois, 
Indiana,  Iowa,  Kansas,  Louisiana,  Mon- 
tana, Nebraska,  and  Texas,  and  also  in 
the  general  trend  of  the  decisions  In  the 
federal  courts.  Trader  v.  Chidester.  41 
Ark.  242;  Bank  v.  Rasmussen.l  Dak.  60,46 
N.  W.  Rep.  574;  Nickerson  v.  Sheldon,  33 
III.  373;  Smith  v.  Bank,  29  Ind.  15K;  Stone- 
man  v.  Pyle,  35  Ind.  103;  Sperry  v.  Horr, 
32  Iowa,  l84;Seatonv.  Scovill,  IS  Kan. 
433;  Dietrich  v.  Rayhi,  23  La.  Ann.  767; 
Bank  v.  Fuqua,  11  Mont.  285,  28  Pac.  Rep. 
291;  Heard  v.  Bank,  8  Neb.  10;  Washing- 
ton v.  Bank,  64  Tex.  4;  Sewing-Mach.  Co. 
v.  Moreno,  6  Sawy.  35,  7  Fed.  Rep.  f06; 
Adams  v.  Addington,  16  Fed.  Rep.  89; 
Mortgage  Co.  v.  Downing.  17  Fed.  Rep.  660; 
Hughitt  v.  Johnson,  28  Fed.  Rep.  865; 
Farmers'  Nat.  Bank  v.  Sutton  Manuf'g 
Co..  52  Fed.  Rep.  191,  3  C.  0.  A.  1 ;  Ho  wen- 
stein  v.  Barnes.  5  Dill.  482;  Schlesluger  v. 
Arline,  31  Fed.  Rep.  648.  The  contrary  de- 
cisionn  in  Missouri,  Minnesota,  North  Car- 
olina, aud  Pennsylvania  it  would  house- 
less to  consider  or  attempt  to  distinguish. 
From  the  position  that  a  stipulation  for 
a  reasonable  attorney's  fee  in  no  way  im- 
pairs the  negotiability  of  a  note,  it  would 
seem  logically  and  necessarily  to  follow 
that  the  indorser-of  such  a  note  is  just  as 
liable  for  the  attorney's  fee  as  for  the  prin- 
cipal of  the  note.  An  indorser,  by  his 
contract  of  Indorsement,  promises, 
among  other  things,  that  he  will  discharge 
the  note  according  to  its  tenor,  upon  due 
presentment  and  notice.  "It  is  a  fresh, 
substantial  contract,"  says  Mr.  Daniel, 
"embodying  all  the  terms  of  the  instru- 
ment indorsed  in  itself."  1  Daniel,  Neg. 
Inst.  §  609.  And  In  Van  VIeet  v.  Sledge, 
45  Fed.  Rep.  753,  Mr.  Justice  Jackson,  now 


of  the  supreme  conrt  of  the  United  States, 
says:  "The  legal  undertaking  of  the  in- 
dorser is  that  he  will  pay  the  note  If  the 
maker  fails  to  do  so  at  maturity,  upon 
proper  demand  made,  and  notice  of  such 
failure  given,  when  not  waived.  When  he 
passes  the  title  to  the  paper  to  an  in- 
dorsee for  value  with  this  undertaking, 
the  sounder  view  seems  to  be  that  the  in- 
dorser renders  himself  liable  for  the  face  of 
the  note  or  bill."  Again,  in  Bank  v.  Ellis, 
2  Fed.  Rep.  44,  in  discussing  the  question 
now  before  us,  Mr.  Justice  Deady  uses  the 
following  language:  "While  there  is  a 
conflict  in  the  authorities  upon  the  ques- 
tion of  whether  an  instrument,  otherwise 
negotiable,  that  contains  a  stipulation  for 
the  payment  of  an  attorney's  fee.  is  thus 
negotiable  or  not,  no  case  has  been  cited 
which  holds  that  such  stipulation  does 
not  pass  with  the  instrument  in  case  the 
same  is  deemed  negotiable.  *  •  *  The 
maker  of  these  notes  having  agreed  to 
pay  an  attorney's  fee  to  the  holder  thereof, 
if  the  same  were  not  paid  without  action. 
In  my  Judgment,  each  subsequent  party 
thereto  assumed  a  like  responsibility  to 
such  holders,  and  therefore  the  plaintiff  is 
entitled  to  recover  such  fee  from  the  de- 
fendants in  this  case."  It  follows  from 
these  conclusions  that  the  Judgment  of  the 
court  below  must  be  reversed,  and  the 
cause  remauded  for  further  proceedings 
not  inconsistent  with  this  opinion. 


(24  Or.  64) 

PORTLAND  CONST.  CO.  v.  O'NEIL  et  aL 
McELVATN  v.  WOLFE  et  al. 

(Supreme  Court  of  Oregon.  April  17,  1893.) 

Appeal— Waiver  of  Right— Accepting  Bene- 
fits op  Decree. 
In  an  action  to  foreclose  a  lien,  where 
the  decree  finds  that  there  is  due  a  certain  sum 
In  addition  to  the  amount  admitted  by  defend- 
ants to  be  due,  and  which  they  have  deposited 
with  the  clerk  of  the  court,  and  directs  a  sale 
of  the  property  unless  such  amount  is  paid,  and 
defendants  deposit  such  additional  amount  with 
the  clerk,  and  plaintiff  accepts  the  whole 
amount  so  deposited,  he  caunot  afterwards  re- 
turn the  same  to  the  clerk,  and  appeal  from  the 
decree,  on  the  ground  that  there  was  more  due 
him,  since  his  acceptance  of  the  money  satisfies 
the  decree. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Judge. 

Suit  by  the  Portland  Construction  Com- 
pany against  J.  R.  O'Neil  aud  others, 
consolidated  with  a  suit  by  .T.S.  McElvaln 
agaiust  O.  D.  Wolfe  and  others.  From 
the  decree  the  Portland  Construction  Com- 
pany appeals.  Dismissed. 

Milton  W.  Smith,  (Walter  S.  Perry,  of 
counsel.)  for  appellant.  R.  Stott,  Thos. 
N.  Strong,  and  J.  J.  Johnson,  for  re- 
spondents. 

MOORE,  J.  This  Is  a  suit  brought  by 
the  Portland  Construction  Company,  as 
assignee  of  Messrs.  Wolfe  &  Callahan,  to 
foreclose  a  lien  upon  the  property  of  the 
Sisters  of  Charity  for  excavating  for  the 
foundation  of  St.  Vincent's  Hospital,  at 
Portland.  Or.  The  answer  of  the  Sisters 
of  Charity  admits  that  there  was  due  a 
balance  of  $7,442,16,  which  sum  was  de- 
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posited  with  the  clerk,  but  at  the  trial,  on 
November  14, 1892,  tne  court  found  that 
there  was  due  in  addition  thereto  the  sum 
of  $ 1,307.98,  and  decreed  that,  if  this 
amount  was  not  paid,  the  property  should 
be  sold  to  satisfy  the  lien;  that  on  Novem- 
ber 15,  1892,  the  Sisters  of  Charity  paid  in- 
to court  the  amount  so  found  due,  and  the 
plaintiff  on  the  next  day  drew  the  whole 
amount  so  tendered  and  paid,  from  the 
clerk,  but  did  not  cancel  the  decree  of  rec- 
ord, au(J  kept  the  same  until  November  19, 
1892,  when,  becoming  dissatisfied  there-: 
with,  it  was  returned  to  the  clerk,  and  on 
December  7, 1892,  the  plaintiff  attempted 
to~  appeal  from  said  decree  by  serving  and 
flliug  a  notice  thereof,  wherein  it  sought 
to  recover  the  sum  of  $3,954.87,-91,000  as 
attorneys'  fees;  interest  on  the  whole 
claim  from  October  1, 1891;  and  the  costs 
and  disbursements  in  addition  to  the 
amount  so  decreed.  The  Sisters  of  Chari- 
ty, on  January  7,  1893,  filed  a.  motion  in 
the  court  below  ror  an  order  requiring  the 
clerk  to  satisfy  the  decree,  which  was  on 
January  17, 1893,  allowed,  and  the  clerk  or- 
dered to  satisfy  the  same  as  of  November 
16,  1892,  from  which  order  the  plaintiff 
also  appeals.  The  Sistersof  Charity  move 
to  dismiss  the  appeal  from  the  decree  of 
November  14, 1892,  and  contend  that  it  has 
been  paid  and  satisfied,  while  the  plaintiff 
contends  that  the  appeal  Is  from  that  part 
of  the  decree  which  failed  to  award  the 
full  amount  of  its  claim,  and  that  the  ac- 
ceptance of  the  fruits  of  the  decree  is  not  a 
waiver  of  its  right  to  appeal.  Judge  El- 
liott, in  his  work  on  Appellate  Procedure, 
(section  150.)  says:  "It  is  a  general  rule 
that  a  party  who  accepts  the  benefit  of  a 
Judgment  waives  the  right  to  prosecute 
an  appeal  from  It."  Mr.  Freeman,  in  his 
valuable  work  on  Judgments,  (section 
426.)  says  that  "payment  will,  of  course, 
operate  as  a  release,  if  made  to  the  plain- 
tiff or  to  any  person  authorized  by  him  to 
receive  it."  And  the  same  learned  author, 
at  section  466,  nays  that  "payment  pro- 
duces a  permanent  and  Irrevocable  dis- 
cbarge, after  which  the  judgment  cannot 
be  restored  by  any  subsequent  agree- 
ment." The  deposit  of  this  money  with 
the  clerk  was  not  a  payment  of  the  decree, 
and  could  not  operate  as  a  discbarge 
thereof  until  the  plaintiff  accepted  It.  "A 
tender  upon  a  judgment,  if  not  accepted, 
does  not  operate  as  an  extinguishment 
of  the  lien."  People  v.  Beebe,  1  Barb.  385. 
It  has  beeu  repeatedly  held  that  where  the 
pleadings  admitted  a  certain  amount  due, 
and  such  sum  had  voluntarily  been  ten- 
dered or  paid  after  Judgment,  the  amount 
tendered  or  paid  on  the  Judgment  may  be 
accepted  by  the  prevailing  party  without 
waiving  the  right  to  appeal.  Embry  v. 
Palmer.  107  U.  S.  8,  2  Sup.  Ct.  Rep.  25; 
Morriss  v.  Garland,  78  Va.  215;  Hlgbie  v. 
Weatlake,  14  N.  Y.  288;  Dud  man  v.  Earl, 
49  Iowa,  37;  Manufacturing  Co.  v.  Huinke, 
69  Iowa,  557.  29  N.  W.  Rep.  621.  The  Sis- 
ters of  Charity  having  admitted  that  there 
was  due  S7.442.16,  and  having  voluntarily 
tendered  this  amount,  the  plaintiff,  after 
Judgment,  might  have  accepted  the  same, 
because  it  was  a  confession  of  Judgment 
for  that  amount,  and  due  at  all  events ; 
and,  if  the  money  had  been  allowed  to  re- 


main with  the  clerk,  the  interest  thereon 
would  have  been  lost  to  the  plaintiff.  In 
Moore  v.  Floyd,  4  Or.  260.  thin  court  held 
that  "a  party  cannot  claim  the  benefit  of 
a  Judgment,  and  at  the  same  time  appeal 
from  it.  The  right  to  proceed  on  a  Judg- 
ment and  enjoy  its  fruits  and  the  right  of 
appeal  are  not  concurrent;  on  the  con- 
trary, they  are  totally  inconsistent.  An 
election  to  take  one  of  these  courses  was 
therefore  a  renunciation  of  the  other." 
The  case  of  Lyon  v.  Bain,  1  Wash.  T.  482, 
is  directly  in  point.  A  decree  was  there 
rendered  awarding  a  lien  upon  certain 
land  for  the  payment  of  $ 200  and  costs, 
which  was  paid  into  court  in  pursuance  of 
the  decree.  The  attorney  for  the  prevail- 
ing party  drew  out  the  costs  and  #100  on 
account  of  the  decree,  which  latter  sum  he 
subsequently  returned  to  the  court,  and 
on  these  facts  the  appeal  was  dismissed. 
The  court,  by  Wingard,  J.,  said:  "The 
payment  of  the  money  into  court  was  in 
the  nature  of  a  tender.  The  plaintiff  was 
not  bound  to  take  it,  but,  having  done  so, 
his  act  Is  a  termination  of  his  right  to  fur- 
ther litigation. "  The  payment  of  $1,307.- 
98  was  uot  voluntary,  but  was  coerced  by 
the  decree,  and,  while  the  plaintiff  might 
have  accepted  the  amount  tendered,  it 
could  not  appropriate  this  amount  and 
maintain  Its  appeal  unless  the  decree  is 
severable.  In  Shook  v.  Coloban,  12  Or. 
239,  6  Pac.  Rep.  503.  this  court  held  "  that 
the  trial  of  the  suit  anew  would  be  con- 
fined to  a  trial  of  the  case  affecting  the 
part  of  the  decree  specified  in  the  notice  of 
appeal."  In  Inverarlty  v.  Stowell,  10  Or. 
261,  the  lower  court  decreed  thatthe  build- 
ing which  was  subject  to  a  mechanic's  lien 
be  sold  separately  from  the  land,  with  the 
right  of  removal  by  the  purchaser,  and 
the  proceeds  applied  first  to  the  satisfac- 
tion of  the  mechanic's  Hen.  The  record 
alsosbows  that  appellant,  after  the  decree, 
had  obtained  an  order  for  the  issuance  of 
an  execution  thereon, and  the  respondents 
claimed  that  the  right  of  appeal  had  been 
waived.  Watson,  C.  J.,  says:  "The  prin- 
ciple, as  we  understand  it,  which  the  re- 
spondents seek  to  have  applied  here.  Is 
that,  when  the  provisions  of  a  Judgment 
or  decree  are  so  closely  connected  and 
mutually  dependent  that  a  reversal  as  to 
one  would  render  necessary  the  reversal  of 
the  others,  a  party  cannot  take  the  bene- 
fits of  some  of  such  provisions,  and  still 
retain  his  right  of  appeal,  "—and  held 
that  the  decree  for  the  saleo!  the  property 
might  well  stand  and  be  enforced,  and  yet 
the  portion  directing  the  application  of 
the  proceeds  be  reversed  or  modified.  In 
the  case  at  bar,  plaintiff  cannot  have  a  de- 
cree in  the  court  below  for  more  than  the 
amount  tendered,  and  here  for  an  addi- 
tional sum.  The  issue  there  tried  was  the 
difference  between  the  sum  tendered  and 
the  amount  claimed,  and  the  appeal,  If 
properly  taken,  brings  up  every  part  of  the 
decree  in  addition  to  the  tender,  and  is  so 
closely  connected  with  and  mutually  de- 
pendent upon  the  amount  Involved  that 
it  would  necessitate  an  examination  into 
the  whole  question  of  the  amount  due  in 
excess  of  the  tender.  The  plaintiff  having 
accepted  the  fruits  of  the  decree,  the  Hen 
thereof  was  discharged,  and  there  was 
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nothing  from  which  to  appeal.  The  re- 
turn of  the  money  conld  not  reinstate  the 
decree  so  as  to  give  this  court  Jurisdiction, 
and  the  motion  to  dismiss  the  appeal 
must  be  allowed. 


(24  Or.  59) 

PORTLAND  CONST.  CO.  v.  O'NEIL  et  al. 

McKLVAIN  v.  WOLFE  et  al. 
(Supreme  Court  of  Oregon.  April  17,  1893.) 
J  odgment — Satisfaction. 
Where,  in  an  action  to  foreclose  a  lien, 
after  a  decree  finding  that  there  is  due  plaintiff  a 
certain  sum  in  addition  to  the  amount  admitted 
by  defendants  and  deposited  by  them  with  the 
clerk,  defendants  also  deposit  such  additional 
sum,  and  plaintiff  accepts  the  whole  deposit, 
the  decree  is  satisfied. 

Appeal  from  circuit  court,  Multnomah 
county;  Loyal  B.  Stearns,  Judge. 

Suit  by  the  Portland  Construction  Com- 
pany against  J.  R.  O'Neil  and  others,  con- 
solidated with  a  suit  by  J.  8.  McElvaiu 
against  O.  D.  Wclfe  and  others.  There 
was  a  decree  for  the  Portland  Construc- 
tion Company  for  part  only  of  Its  demand. 
The  amonnt  thereof  was  deposited  with 
the  clerk  of  the  court,  and  accepted  by 
said  company,  and,  from  an  order  direct- 
ing the  clerk  to  satisfy  the  decree,  it  ap- 
peals. Affirmed. 

Milton  W.  Smith,  (Walter  8.  Perry,  of 
counsel,)  for  appellant.  R.  8tott,  Thos.  N. 
Strong,  and  J.  J.  Johnson,  for  respond- 
ents. 

MOORE,  J.  In  the  second  appeal,  from 
the  order  of  the  court  directing  the  clerk 
to  enter  satisfaction  of  the  judgment,  for 
the  reasons  embraced  in  the  foregoing 
opinion,  (82  Pac.  Rep.  764,)  the  decree  of 
the  court  is  affirmed. 


(24  Or.  59) 

W.  W.  KIMBALL  CO.  v.  BLEICK  et  al. 
(Supreme  Court  of  Oregon.  April  17,  1893.) 
Replevin  —  Redelivery  Bond— Right  to  Sub. 

The  fact  that  a  redelivery  bond  in  re- 
plevin is  made  payable  to  the  sheriff,  instead  of 
to  plaintiff,  as  required  by  Hill's  Code,  §  137, 
does  not  render  it  void,  and  plaintiff,  being  the 
real  party  in  interest,  may  sue  thereon  in  his 
own  name. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  the  W.  W.  Kimball  Company, 
a  corporation,  against  Theodore  W.  Bleick 
and  others  on  a  redelivery  bond  in  replev- 
in. From  a  Judgment  in  plaintiff's  favor, 
defendants  appeal.  Affirmed. 

Guy  G.  Willis  and  Dan.  J.  Malarkey,  for 
appellants.  John  H.  Handy,  for  respond- 
ent. 

PER  CURIAM.  This  is  an  action  against 
the  principal  and  his  sureties  on  a  redeliv- 
ery bond  given  in  a  replevin  suit,  pursuant 
to  sectiou  137  of  Hill's  Code.  The  defend- 
ants Meyer  and  Lynch  interposed  a  de- 
murrer to  the  complaint,  which  the  court 
overruled,  and,  refusing  to  further  plead, 
final  judgment  was  rendered  ugaiust 
them.   The  errors  assigned  are  (1)  that 


the  undertaking  is  void  because  it  runs  to 
the  sheriff  instead  of  the  plaintiff,  and 
therefore  no  action  can  be  maintained  up- 
on it;  and  (2)  that  if  it  is  good  the  com- 
plaint is  defective,  because  the  action  is 
brought  in  tbe.name  of  the  wrong  person. 
Under  section  137  an  undertaking  may  be 
given  to  the  sheriff,  made  payable  to  the 
plaintiff,  who  is  the  real  party  in  interest, 
and  for  whose  benefit  the  undertaking  is 
taken.  The  undertaking,  then,  being  suffi- 
ciently in  compliance  with  the  statute,  an 
action  may  be  maintained  upon  it,  and 
the  plaintiff,  being  the  real  party  in  inter- 
est, is  the  proper  party  to  prosecute. 
The  judgment  is  affirmed. 


(6  Wash.  78*) 
FIFE  et  al.  v.  OLSON  et  aL 
(Supreme  Court  of  Washington.  Feb.  23, 
1893.) 

Forcible  Ewtkt  and  Detainer— Titus  or  Plain- 
tiff— Pleading. 

1.  On  appeal  from  a  judgment  for  plain- 
tiffs in  an  action  for  unlawful  detainer,  the 
stipulated  facts  showed  that  one  C.  brought 
an  action,  and  failed  therein,  against  plaintiffs, 
to  set  aside  a  patent  under  which  plaintiffs  de- 
rived title,  and  to  recover  the  land,  the  court 
deciding  that  he  had  no  title;  that,  while  his 
suit  was  pending,  defendants  entered  on  the 
land  without  claim  of  title,  and  after  judg- 
ment in  the  action  obtained  his  consent  to 
stay  there  until  his  appeal  should  be  deter- 
mined; and  that  the  proceedings  in  taking  the 
appeal  showed  no  appeal  perfected.  Held, 
that  a  judgment  for  plaintiffs  was  proper. 

2.  The  fact  that  defendants,  in  their  an- 
swer, alleged  that  C,  from  whom  they 
claimed  title,  had  been  in  possession  of  the 
land,  under  a  claim  and  color  of  title,  for  more 
than  20  years  preceding  the  action,  and  that 
the  allegation  was  not  denied,  did  not  entitle 
them  to  judgment,  as  the  stipulated  facts 
showed  that  whatever  claims  C.  had  or  made 
had  been  decided  against  him. 

3.  In  an  action  for  unlawful  detainer  un- 
der Code,  §5  571-573,  it  is  not  necessary  to 
reply  to  affirmative  matter  contained  in  the 
answer. 

Appeal  from  superior  court,  Pierce  coun- 
ty; F.  Campbell.  Judge. 

Action  by  William  H.  Fife  and  others 
against  John  Olson  and  others  for  forci- 
ble entry  and  detainer.  There  was  a  judg- 
ment for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Carroll  &  Carroll  and  D.  C.  Hansen,  for 
appellants.  Parsons  ft  Corell,  for  respond- 
ents. 

SCOTT,  J.  This  is  an  action  for  unlaw- 
ful detainer,  brought  under  sections  571- 
573,  vol.  2, Code.  The  case  was  tried  upon 
a  stipulated  statement  of  facts,  with  a 
right  reserved  to  either  party  to  read  evi- 
dence from  a  certain  transcript  of  testi- 
mony in  an  action  in  the  United  States 
circuit  court,  begun  by  Anthony  P.  Carr 
against  the  plaintiffs  in  this  action  and 
others.  The  cause  was  tried  before  the 
court  without  a  jury,  judgment  was  ren- 
dered for  the  plaintiffs,  and  the  defendants 
appealed.  No  statement  of  facts  or  hill 
of  exceptions  was  settled.  It  appears 
that  testimony  was  read  at  the  trial  from 
the  transcript  aforesaid,  but  that  testi- 
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mony  is  not  here.  If  the  case  la  here  to 
be  tried  at  all, it  is  only  upon  the  stipulat- 
ed facts,  which  are  in  substance  as  fol- 
lows: "(1)  That  plaintiffs  have  title,  as 
shown  by  the  abstract  annexed  to  the 
complaint,  and  that  the  abstract  shall  be 
accepted  as  sufficient  evidence  of  their  title, 
unless  defendants  should  demand  further 
evidence,  and  no  claim  is  made  that  they 
have.  The  patent  to  Sproul  under  which 
plaintiffs  derive  title  was  issued  December 
15, 1H75.  (2)  That  twelve  years  after  this 
patent  was  leaned,— April  9,  1887,— said 
Anthony  P.  Carr  commenced  an  action 
against  these  plaintiffs  and  others  to  set 
aside  the  patent,  and  to  recover  the  lands. 
That  be  failed  fn  this  action,  the  court 
deciding  that  he  had  no  title  to,  or  inter- 
est, legal  or  equitable,  in,  the  lands.  The 
evidence  referred  to  in  the  stipulation  was 
given*  upon  that  trial.  (3)  That,  while 
Carr's  suit  was  pending,  these  defendants 
and  others  entered  without  any  title  or 
claim  of  title,  hut  with  the  expectation 
that  it  would  ultimately  he  held  govern- 
ment land,  subject  to  entry,  and  that  they 
wonld  be  allowed  to  enter  It.  That  after 
the  case  bad  been  decided  against  Carr, 
and  it  bad  been  held  that  be  bad  no  inter- 
est in  the  land,  tbey  obtained  from  him  his 
consent  that,  'so  far  as  he  was  con- 
cerned,' they  rould  stay  there  until  his 
appeal  therein  should  be  determined  by 
the  supreme  court  of  the  United  States. 
The  proceedings  in  taking  the  appeal  aro 
set  out,  and  show  that  he  gave  a  cost 
bond  only,  and  no  order  was  made  by 
the  court." 

The  further  point  is  made  by  the  appel- 
lants that  in  their  answer  tbey  alleged 
that  Carr.  from  whom  they  obtained  title, 
bad  been  in  possession  of  the  lands,  uuder 
a  claim  of  title  and  color  of  title,  for 
more  than  20  years  preceding  the  action, 
and  tfiev  allege  that  tbie  was  not  denied 
nor  replied  to  by  the  plaintiffs,  and  for 
tbat  reason  the  Judgment  should  have 
gone  for  the  defendants.  But,  in  the 
facts  as  stipulated,  it  appears  that  the 
plaintiffs  own  the  land,  and  that  whatev- 
er claims  Carr  had,  or  had  ever  made,  had 
been  tried  and  decided  against  bira.  Fur- 
thermore, the  statutes  under  which  this 
proceeding  was  brought  do  not  seem  to 
require  a  reply  to  any  affirmative  matter 
contained  in  the  answer.  Upon  the  case 
as  made  here,  the  Judgment  of  the  supe- 
rior court  mast  be  affirmed. 

DUNBAR,  C.  J.,  and  HOYT  and  AN- 
DEKS,  J  J.,  concur.  STILES,  J.,  did  not 
sit,  he  being  disqualified. 


(5  Wash.  669) 

LajblB  v.  STEINBACH. 
(Supreme  Court  of  Washington.  *Feb.  8, 
1893.) 

Pleading — Asswek— Statute  op  Limitations. 
1.  An  answer  stating  that  defendant  does 
not  deny  or  admit  certain  material  allegations 
of  the  complaint  does  not  traverse  them,  and 
they  are  to  be  taken  as  true,  under  2  Hill's 
Code,  i  194,  requiring  the  answer  to  contain  it 
general  or  specific  denial  of  each  material  al- 
legation of  the  complaint  controverted  by  de- 
fendant, and  providing  that  every  material  al- 


legation not  controverted  shall  be  taken  as 
true. 

_  2.  An  allegation  in  the  complaint,  in  an 
action  on  a  judgment,  that  no  part  of  the 
judgment  has  been  paid  except  a  certain  sum, 
and  that  there  is  now  due  plaintiff  thereon  a 
certain  sum.  is  not  sufficiently  controverted 
under  the  statute  by  a  simple  denial  that 
there  is  any  money  due  or  owing  plaintiff  on 
any  judgment  obtained  by  him  against  defend- 
ant, and  is  therefore  to  be  taken  as  true. 

3.  In  an  action  on  a  foreign  judgment, 
where  the  complaint  alleges  that  defendant 
was  absent  from  the  state  where  the  action  is 
brought  when  the  judgment  was  obtained,  and 
did  not  come  into  the  state  until  less  than  six 
years  prior  to  the  commencement  of  the  action, 
an  answer  that  more  than  six  years  has 
elapsed  since  the  cause  of  action  on  the  judg- 
ment accrued  is  not  new  matter  constituting 
a  defense,  and  'requiring  a  reply,  since  it  is 
not  inconsistent  with  the  complaint. 

4.  In  such  case  it  is  error  to  enter  judg- 
ment for  defendant  on  the  ground  that  the  ac- 
tion is  barred,  since  the  complaint  brings  the 
case  within  Code,  fi  123,  providing  that,  if  a 
cause  of  action  accrues  against  a  person  who 
is  out  of  the  state,  it  may  be  commenced  with- 
in the  time  limited  after  his  return  into  the 
state. 

5.  Defendant  cannot  object  that  he  was  a 
nonresident  of  the  state,  and  that,  therefore, 
the  provision  tolling  the  statute  of  limita- 
tions while  a  person  is  absent  from  the  state 
until  his  return  into  the  state  does  not  apply 
where  his  nonresidence  is  not  shown  by  the 
pleadings. 

.  6.  Code,  f  123,  providing  that,  if  a  cause  of 
action  accrues  against  any  person  who  shall  be 
out  of  the  state,  it  may  be  commenced  within 
the  time  limited  after  his  return  into  the  state, 
applies  to  persons  who  are  nonresidents  when 
the  cause  of  action  accrues  against  them. 

Appeul  from  superior  court,  Pierce 
county;  F.  Campbell,  Judge. 

Action  by  John  Lake  against  E.  Stein- 
bach.  There  was  a  judgment  for  defend- 
ant, and  plaintiff  appeals.  Reversed. 

Arthur  Remington,  (Emmons  &  Em- 
mons, of  counsel,)  for  appellant.  Shank 
&  Murray,  for  respondent. 

ANDERS,  J.  The  appellant  brought 
this  action  against  the  respondent  to  re- 
cover the  amount  due  upon  a  judgment 
rendered  in  the  state  of  Illinois.  The  al- 
legations of  the  complaint  are  as  follows: 
"First.  That,  at  the  times  hereinafter 
mentioned,  the  circuit  court  of  Winneba- 
go county,  in  the  state  of  Illinois,  was  a 
court  of  general  Jurisdiction,  duly  created 
and  organized  under  and  by  virtue  of  the 
laws  and  constitution  of  said  state  of  Illi- 
nois. Second.  That  on  the  15th  day  of 
August,  1885,  the  plaintiff  commenced  an 
action  in  said  court  by  the  filing  of  a  dec- 
laration ;  and  that  thereupon  said  defend- 
ant, E.  Steinbach.  on  the  same  day,  duly 
appeared  in  said  action  in  said  court,  by 
bis  duly  constituted  and  appointed  attor- 
ney, and  duly  waived  service  of  process, 
and  admitted  the  cause  of  action  alleged 
against  him  In  said  declaration,  and  the 
amount  therein  claimed  to  be  due  upon 
the  promissory  note  therewith  filed,  and 
did  then  and  there  confess  and  consent  to 
the  entry  of  Judgment  against  him.  In  fa- 
vor of  said  plaintiff,  for  the  sum  of  four 
thousand  one  hundred  and  forty-one 
and  66-100  dollars,  and  costs  of  suit. 
Third.  Tbat  thereupon  such  proceedings 
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were  hod  therein  In  said  court  that  on 
the  ]5tb  day  of  August,  1885,  a  Judgment 
for  the  sum  of  four  thousand  one  hundred 
and  forty-one  dollars  aud  sixty-six  cents, 
and  costs,  duly  taxed  at  two  dollars  and 
seventy-five  cents,  was  duly  given,  made, 
and  entered  by  said  court  in  favor  of  the 
plaintiff,  John  Lake,  and  against  the  de- 
fendant, E.  Steinbach.  Fourth.  That  no 
part  of  said  judgment  has  been  paid  or 
satisfied,  except  the  sum  of  three  thou- 
sand six  hundred  and  forty-two  dollars 
and  twenty -two  cents;  and  that  there  is 
now  due  and  owing  to  said  plaintiff,  who 
Is  now  the  legal  owner  and  holder  of  said 
judgment,  from  the  said  defendant,  upon 
the  said  judgment, thesura  of  five  hundred 
and  two  dollars  and  nineteen  cents,  to- 
gether with  the  interest  thereon,  at  the 
rate  of  six  per  cent,  per  annum,  from  the 
18th  of  September,  1883.  Fifth.  That  said 
defendant,  E.  Steinbach,  was  out  of  and 
absent  from  the  state  of  Washington  at 
the  time  said  judgment  was  entered  and 
given  as  aforesaid,  and  did  not  come  into 
or  return  to  this  state  thereafter  until  less 
than  six  years  prior  to  the  commencement 
of  this  action."  To  this  complaint  the 
defendant  filed  an  answer,  consisting  of 
the  following  averments:  "(I)  That  be 
does  uot  deny  or  admit  the  first,  (1,)  sec- 
ond, (2,)  or  third  (3)  allegations  of  plain- 
tiff's complaint.  (2)  in  answer  to  the 
fourth  (4)  allegation  of  plaintiff's  com- 
plaint, defendant  denies  that  there  is  any 
money  due  and  owing  to  said  plaintiff 
on  any  judgment  whatever  obtained  by 
said  plaintiff  against  said  defendant.  (3) 
Defendant  neither  admits  nor  denies  the 
fifth  (5)  allegation  contained  in  plaintiff's 
complaint.  (4)  As  a  further  answer  to 
plaintiff's  complaint,  defendant  alleges, 
first,  that  more  than  six  years  has 
elapsed  since  the  cause  of  said  action  on 
said,  judgment  referred  to  in  plaintiff's 
complaint  accrued. "  The  plaintiff,  believ- 
ing that  the  answer  neither  controverted 
any  of  the  materia]  allegations  of  the  com- 
plaint nor  contained  any  new  matter  con- 
stituting a  defense  or  counterclaim,  after 
waiting  until  the  time  for  answering  bad 
expired,  disregarded  the  same,  and  moved 
for  a  default  and  for  judgment.  This  mo- 
tion  was  deuied,  and,  the  plaintiff  electing 
to  stand  upon  his  motion,  and  failing  to 
reply  to  what  the  defendant  deemed  new 
matter  in  the  answer,  the  latter  a p piled 
to  the  court  for  judgment  on  the  plead- 
ings, in  accordance  with  section  200  of  the 
Code  of  Procedure.  The  court  granted 
defendant's  motion, and  entered  judgment 
dismissing  the  action,  and  for  costs 
against  plaintiff.  The  plaintiff  appeals, 
and  contends  that  the  court  erred  (1)  in 
denying  his  motion  for  judgment,  and  (2) 
in  dismissing  the  action  for  failure  to  file 
a  reply.  And  the  question  to  be  deter- 
mined is,  does  this  answer  traverse  any 
material  fact  alleged  In  the  complaint,  or 
set  out  any  new  matter  constituting  a  de- 
fense to  the  action?  If  it  does  not,  then 
the  action  of  the  court  was  clearly  wrong. 

In  deciding  this  question  we  are  to  be 
governed  wholly  by  the  provisions  of  the 
statute.  2  Hill's  Code,  §185  etseq.  And  the 
statute  provides  "  that  the  answer  of  the 
defendant  must  contain  "(1)  a  general  or 


specific  denial  of  each  material  allegation 
of  the  complaint  controverted  by  the  de- 
fendant; #  •  *  (2)  a  statement  of  any 
new  matter  constituting  a  defense  or 
counterclaim,  in  ordinary  and  Concise 
language  without  repetition."  Id.  j  194.  It 
is  further  declared  that  "every  material  al- 
legation of  the  complaint  *  *  •  not 
controverted  by  the  answer  •  *  * 
shall  be  taken  as  true."  Id.  §  215.  Now, 
tested  by  the  foregoing  requirements,  this 
answer  is  obviously  insufficient.  It  nei- 
ther denies  generally  nor  specifically  any 
material  allegation  of  fact  alleged  In  the 
complaint.  Indeed,  the  defendant  explicit- 
ly states  in  the  answer  that  he  "does  not 
deny  or  admit"  the  1st,  2d,  3d,  and  5th  al- 
legations of  the  complaint,  ail  of  which 
are  material;  and  while  admitting  all  of 
the  facts  stated  in  the  4th  paragraph,  by 
not  denying  them,  he  controverts  ther mere 
conclusion  drawn  by  the  pleader  from  the 
facts  stated,  and  "denies  that  there  is  any 
money  due  and  owing  to  the  said  plain- 
tiff on  any  judgment  whatever  obtained 
by  said  plaintiff  against  said  defendant." 
This  is  not  such  a  denial  as  is  contemplat- 
ed by  the  statute,  aud  it  puts  in  issue  no 
fact  alleged.  Lightner  v.  Menzel.  35  Cal. 
452;  Nelson  v.  Murray.  23  Cal. 38M;  Bullerv. 
Sldell,  43  Fed.  Rep.  116;  Watson  v.Lemen, 
(Colo.  Sup.)  11  Pac.  Rep.  88.  The  denial 
of  indebtedness  is  merely  a  denial  of  a  le- 
gal conclusion,  and  is  permissible  only  In 
cases  where  iudebtedness  is  pleaded  as  a 
fact,  without  showing  how  it  arose. 
Boone,  Code,  PI.  §§  82,  67.  As  to  all  of 
the  material  allegations  of  the  complaint 
In  this  case,  the  defendant  says  he  neither 
denies  or  admits  them.  In  other  words, 
he  does  not  coutrovert  tbem ;  and.  not  be- 
ing controverted,  the  statute  declares  in 
unmistakable  language  that  they  shall  be 
taken  as  true.  The  facts  alleged  being 
true,  it  follows  that  the  plaintiff  was  en- 
titled to  judgment  for  want  of  an  answer, 
unless  the  allegation  In  the  so-called  "an- 
swer" "that  more  than  six  years  has 
elapsed  since  the  cause  of  said  action  on 
said  judgment  referred  to  in  plaintiff's 
complaint  accrued"  is  new  matter,  consti- 
tuting a  defense  to  the  action.  Port  v. 
Parfit.  (Wash.)  30  Pac.  Rep.  32H;  King 
v.  Navigation  Co.,  1  Wash.  St.  127.  23  Pac. 
Rep.  924.  We  are  of  the  opinion  that  it  is 
not  new  matter,  for  the  reason  that  It  Is 
not  only  consistent  with,  but  fairly  in- 
cluded In,  the  complaint.  Indeed,  the 
facts  stated  in  the  complaint  clearly  show 
that  more  than  six  years  have  elapsed 
since  the  rendition  of  the  judgment  sued 
on,  and  the  answer  simply  states  the  con- 
clusion which  necessarily  follows  from 
the  facts  alleged  In  the  complaint,  and  can 
therefore  in  no  sense  be  deemed  new  mat- 
ter requiring  a  reply. 

In  dismissing  the  action,  the  court  be- 
low must  have  proceeded  on  the  theory 
that  It  was  barred,  because  not  commenced 
within  six  years  after  the  judgment  was 
rendered;  but,  upon  the  admitted  facts 
in  the  case,  the  nction  was  not  barred,  be- 
cause the  allegations  of  the  fifth  paragraph 
of  the  complaint  bring  it  clearly  within 
the  provision  in  section  123  of  the  Code, 
which  is  as  follows:  "If  the  cause  of  ac- 
tion shall  accrue  against  any  person  who 
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shall  be  out  of  theatate  orconcealed  there- 
in, such  may  be  commenced  within  the 
terms  hereto  respectively  limited  after  the 
return  of  such  person  into  the  state,  or 
after  the  time  of  soch  conceulment."  It 
Is  alleged  in  the  complaint,  and  is  not  de- 
nied, that  the  defendant  was  out  of  and 
absent  from  the  state  of  Washington  at 
the  time  said  Judgment  was  rendered  and 
given,  and  did  not  come  into  or  return 
to  said  state  thereafter  until  less  than  six 
years  prior  to  the  commencement  of  this 
action;  and  this  refutes  the  idea  that  the 
purported  new  matter  set  up  in  the  an- 
swer is  a  defense  to  this  actiou. 

It  was  urged  by  counsel  for  the  respond- 
ent, on  the  argument,  that  section  128  Is 
not  applicable  to  this  ease,  for  the  reason 
that,  when  the  cause  of  action  accrued 
against  him,  be  was  a  nonresident  of  the 
state,  and  that  this  section  only  applies 
to  residents  of  the  state  who  leave  it  and 
afterwards  return,  and  not  to  nonresi- 
dents coming  for  the  first  time  into  the 
state.  But  the  pleadings  are  silent  on  the 
subject  of  residence,  and, if  the  position  as- 
sumed by  respondent  were  correct,  (and 
we  think  it  is  not,)  be  could  only  avail 
himself  of  the  objection  tbat  he  was  a  non- 
resident by  alleging  it  affirmatively  as  a 
fact  In  his  answer.  See  Crawford  v.  Rob- 
erts, 8  Or.  324;  Sherman  v.  Osborn,  Id.  66. 
There  is  nothing  in  the  pleading  to  war- 
rant even  the  Inference  that  the  defendant 
was  a  nonresident,  and,  in  the  absence  of 
the  averments  in  the  complaint,  the  pre- 
sumption would  have  been  that  he  was 
not.  Bass  v.  Berry,  61  Cal.  264.  The 
wbole  argument,  therefore,  upon  the  con- 
struction of  the  statute,  was  entirely  Ir- 
relevant,—-outside  of  the  case  as  present- 
ed In  the  record,— and  will  not  now  be 
further  considered.  For  the  reasons 
above  indicated,  the  judgment  of  tbecourt 
below  is  reversed,  and  the  cause  remand- 
ed, with  directions  to  enter  Judgment  in 
favor  of  the  plaintiff  for  the  sum  demand- 
ed in  the  complaint. 

DUNBAR,  0.  J.,  and  HOYT,  STILES, 
and  SCOTT,  JJ.,  concur. 


(6  Wash.  682) 

KIRBY  v.  COLLINS. 
(Supreme  Court  of  Washington.  Feb.  6,  1893.) 
Appeal  Bond- Sufficiency. 

1.  On  a  motion  questioning  the  sufficiency 
of  the  surety  on  an  appeal  bond,  the  moving 
party  need  only  make  a  prima  facie  case  of  in- 
sufficiency to  cast  on  the  surety  the  burden  of 
showing  his  responsibility. 

2.  The  fact  that  a  surety  on  an  appeal 
bond  is  owner  of  12  shares  of  stock  of  a 
certain  corporation,  of  the  par  value  of  $100 
each,  and  of  a  certain  160  acres  of  land  in  the 
county,  is  not  sufficient  proof  of  the  surety's  re- 
sponsibility, where  the  market  value  of  the 
stock  is  not  shown,  and  it  appears  that  his  title 
to  the  land  is  in  dispute. 

Appeal  from  superior  court,  Jefferson 
county;  Morris  B.  Sachs,  Judge. 

Action  by  Brandon  Klrby  against  Em- 
ma N.  Collins  to  foreclose  a  mortgage. 
Defendant  had  judgment,  and  plaintiff  ap- 
pealed. Defendant  now  moves  to  dismiss 
v.32p.no.ll— 49 


appeal,  because  of  the  Insufficiency  of  the 
appeal  bond.  Conditional  order. 

Geo.  W.  Tyler,  for  appellant.  Smith  & 
Felger,  for  respondent. 

HOYT,  J.  In  our  opinion  the  affidavits 
oo  the  part  of  the  moving  party  prima 
facie  establish  the  fact  that  the  surety  on 
the  bond  was  not  sufficient.  It  Is  true 
tbat  the  showing  that  such  surety  has  not 
sufficient  property  is  confined  principally 
to  the  county  of  Jefferson,  but  there  are 
some  allegations  which  relate  to  his  gen- 
eral want  of  property  qualification.  The 
fact  as  to  whether  or  not  a  surety  has 
property  such  as  will  warrant  the  court 
in  finding  tbat  he  is  sufficiently  responsible 
to  be  approved  as  such  surety  is  peculiar- 
ly within  his  own  knowledge,  and  for  that 
reason  tbecourt  should  not  require  a  very 
full  showing  on  the  part  of  one  moving 
against  a  bond,  in  order  that  it  should  be 
held  to  establish  a.  prima  facie  case,  and 
thus  cast  the  burden  of  showing  tbat  he  is 
responsible  upon  the  surety.  The  show- 
ing tben  by  the  movlug  party  in  this  case 
was  sufficient,  and  the  only  question  re- 
maining is  as  to  whether  or  not  the  coun- 
ter showing  made  by  appellant  overcomes 
the  prima  facie  case  thus  mude.  We  think 
it  does  not.  Taking  the  facts  alleged  in 
his  affidavit  in  connection  with  other 
facts  shown  by  the  record,  it  appears  there- 
from that  the  only  property  he  has  is  12 
shares  of  the  capital  stock  of  a  certain 
corporation  of  the  par  value  of  $100  each, 
and  a  certain  160  acres  of  land  situated  in 
the  county  of  Jefferson.  And  it  is  not 
shown  tbat  the  stock  has  any  particular 
market  value,  nor  is  it  shown  that  the  as- 
sets of  the  corporation,  ovef  and  above  its 
liabilities,  are  such  as  to  make  the  capital 
stock  of  any  real  value.  The  only  allega- 
tion in  regard  to  the  value  of  such  stock  is 
that  It  Is  held  by  the  stockholders  for  in- 
vestment, and  is  not  for  sale,  and  tbat  it 
could  not  be  bought  in  the  market  nt  par. 
But  in  view  of  tbe  fact  tbat  the  affidavit 
on  the  part  of  tbe  moving  party  attacked 
the  value  of  this  stock  by  showing  that 
the  assets  of  the  corporation  were  only 
about  $ 2,000,  while  the  par  value  of  the 
stock  was  $80,000,  we  think  that  it  should 
have  been  met  by  some  showing  as  to  tbe 
net  assets  of  the  corporation,  or  that  tbe 
stock  had  an  established  market  value. 
As  to  the  160  acres  of  land  the  prima  facie 
showing  by  appellant  In  his  affidavit 
would,  perhaps,  be  sufficient  to  show  that 
his  interest  therein  was  such  that  It  made 
him  a  competent  surety.  But  tbe  force  of 
tbe  allegation  of  bis  affidavit,  which  was 
intended  to  meet  that  of  tbe  respondent, 
charging  that  the  title  to  tbls  land  was  in 
question,  is  entirely  overcome  by  a  copy 
of  the  records  of  the  superior  court  of 
Jefferson  county  showing  tbat  tbe  judg- 
ment referred  to  in  said  affidavit  of  appel- 
lant was,  on  the  day  following  Its  entry, 
set  aside  by  the  court.  Hence  It  appears 
that,  the  title  and  right  to  possession  of 
said  land  is  still  in  question  substantially 
as  set  out  in  the  affidavit  of  the  respond- 
ent. The  object  of  the  statute  which  re- 
quires a  bond  to  be  given  In  tbe  course  of 
judicial  proceedings  is  tbat  the  party  iu 
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whose  interest  such  bond  is  required  shall 
be  absolutely  protected.  And  he  has  a 
right  to  require  such  a  bond  as  shall  be 
clearly  sufficient  to  afford  such  protection. 
In  case  of  a  doubt  an  to  whether  or  not 
any  bond  which  is  offered  will  afford  such 
protection,  it  is  the  duty  of  the  court  to 
require  a  different  one.  But  while  this  is 
the  rule  on  the  one  side,  the  rule  on  the 
other  is  that  a  party  should  not  be  de- 
prived of  the  right  to  adjudication  by  the 
courts  on  account  of  a  failure  to  furnish 
a  sufficient  bond,  so  long  as  he  in  good 
faith  is  attempting  so  to  do.  In  this  case 
we  are  satisfied  that  the  appellant  has  at 
all  titneH  been  prosecuting  his  appeal  in 
good  faith,  and  endeavoring  to  furnish  a 
good  bond,  and  otherwise  to  comply  with 
the  statute  and  the  orders  of  the  court. 
We  are  therefore  of  the  opinion  that  he 
should  not  be  deprived  of  the  benefits  of 
his  appeal,  if,  when  required  so  to  do,  he 
is  still  willing  to  furnish  such  a  bond  as 
will  protect  the  respondent.  Something 
has  been  said  in  regard  to  the  amount  of 
the  bond  required  by  the  court  below  be- 
ing greater  than  was  necessary  to  protect 
the  rights  of  the  respondent,  but  as  to 
this  the  determination  of  the  superior 
court  is  at  least  prima  facie  conclusive. 
And  nothing  has  been  shown  which  would 
authorize  us  to  interfere  with  its  conclu- 
sion. The  respondent,  then,  is  entitled  to  a 
further  bond  in  the  sum  fixed  by  the  order 
of  the  superior  court,  and,  to  avoid  the  ne- 
cessity of  another  proceeding  in  this  court 
upon  any  further  bond  that  may  be 
offered  by  the  appellant?  such  an  approval 
thereof  will  be  required  as  to  make  it  im- 
probable that  there  will  be  any  necessity 
to  move  against  it.  The  order  will  be  that 
the  bonds  heretofore  tiled  by  the  appellant 
be  discharged,  unless  within  20  days  from 
this  date  a  further  bond  be  filed  with  two 
or  more  sufficient  sureties;  such  bond, 
and  the  sureties  thereon,  to  be  approved 
by  the  Judge  of  thesnperior  court  of  Jeffer- 
son county  after  an  examination  of  such 
sureties  before  said  Judge  upon  threedays' 
notice  to  the  respondent. 

DUNBAR.  C.  J.,  and  SCOTT,  STILES, 
and  ANDERS,  JJ.,  concur. 


(5  Wash.  692) 

MORROW  v.  MORAN. 
(Supreme  Court  of  Washington.  Feb.  7,  1893.) 
Execution  Sale — Title  Acquired  bv. 
The  purchase  of  land  at  execution  sale, 
and  the  payment  of  the  price,  gives  the  pur- 
chaser the  equitable  title,  whether  the  sale  is 
confirmed  or  not. 

Appeal  from  superior  court,  Mason 
county  :  Mason  Irwin,  Judge. 

Action  by  Vanderver  P.  Morrow  against 
Thomas  Moran  to  quiet  title  to  land.  De- 
fendant had  Judgment,  and  plaintiff  ap- 
peals. Affirmed. 

The  complaint  alleges  that  plaintiff  is 
owner  of  and  entitled  to  the  possesion  of 
the  land  described;  that  the  lund  is  now. 
and  has  been  for  more  than  one  year  last 
past,  vacant,  and  not  in  the  actual  pos- 
session of  anyone;  that  defendant  claims 
some  estate,  right,  title,  or  interest  in  the 


land  adversely  to  plaintiff.  The  prayer  of 
the  complaint  asks  that  defendant  be  re- 
quired to  set  forth  by  answer  the  true  na- 
ture of  his  claim,  and  that  the  same  he  ad- 
Judged  invalid ;  that  plaintiff  be  decreed 
to  be  owner  in  fee.  and  entitled  to  the 
possession  of  the  land.  Defendant,  by 
answer,  claims  title  (1)  by  Judgment  of  the 
supremecourt  of  the  territory  of  Washing- 
ton in  the  case  of  Willey  against  Morrow 
and  another,  July  term,  1S75;  (2)  execu- 
tion levy,  sale,  and  confirmation  of  sale 
by  the  supreme  court;  (3)  sheriff's  deed. 
Exceptions  to  the  answer  were  overruled, 
and  at  the  hearing  the  complaint  was  dis- 
missed. Plaintiff  assigns  as  error  the 
overruling  of  bis  exceptions  to  defendant's 
answer,  because  the  supreme  court  was 
without  Jurisdiction  to  confirm  the  sale, 
and  therefore  no  valid  deed  could  be  made 
by  the  sheriff. 

C.  W.  Hartraan,  for  appellant.  Judson 
&  Sharpstein,  for  respondent. 

DUNBAR,  C.  J.  To  reverse  this  case  it 
would  be  necessary  to  overrule  the  su- 
preme court  of  the  territory  of  Washing- 
ton In  Willey  v.  Morrow,  1  Wash.  T.  474. 
The  supreme  court  in  that  case,  after  a 
pretty  thorough  examination  of  the  law, 
decided,  both  upon  the  hearing  and  peti- 
tion for  rehearing,  that  It  had  Jurisdiction 
of  the  case;  and  under  the  law  as  it  then 
existed  we  are  not  willing  to  say  that 
their  decision  was  erroneous.  At  all 
events,  it  must  be  held  conclusive  where 
attacked  collaterally. as  in  thiscase.  And 
then,  if  the  appellant's  theory  of  law  be 
conceded  to  be  correct,  it  is  cured  by  act 
of  congress  approved  April  7, 1*74.  See 
act  entitled  "  An  act  concerning  practice  in 
territorial  courts."  Code  Wash.  p.  22. 
Even  If  the  supreme  court  bad  no  right  to 
confirm  the  sale, It  is  not  the  confirmation 
that  gives  the  equitable  title  to  the  land, 
but  it  is  the  purchaseat  tbeexecution  sale, 
and  the  payment  of  the  purchase  price  ac- 
cording to  the  terms  of  the  sale.  If  the 
proceeding  bad  been  regular  up  to  the 
time  of  and  including  the  sale,  the  equita- 
ble title  would  pass  to  the  purchaser. 
The  confirmation  is  really  only  the  an- 
nouncmentof  the  legal  determination  of 
these  facts.  We  have  examined  the  whole 
ease  without  specially  arguing  all  the  er- 
rors alleged  hy  appellant,  and  have  been 
unable  to  find  any  error  in  the  rulings  or 
Judgment  of  the  court  below,  and  the 
Judgment  is  therefore  affirmed. 

ANDERS,  STILES,  HOYT,  and  SCOTT, 
JJ.,  concur. 

(5  Wash.  492) 
CLANCY  et  al.  v.  WILLIAMS. 
(Supreme  Conrt  of  Washington.   Feb.  6,  1893.) 
On  rehearing. 

For  former  report,  see  31  Pac.  Rep.  972. 

HOYT,  J.  If  we  could  interpret  the  rec- 
ord in  this  case  as  it  seems  to  be  Interpret- 
ed by  appellant,  as  shown  by  the  state- 
ments made  by  her  in  the  petition  for  re- 
hearing, we  should,  doubtless,  agree  with 
her  that  the  decision  of  the  court  hereto- 
fore rendered  was  wrong.   But  we  are  un- 
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ablo  to  do  ho.  As  we  view  the  proofs,  it 
clearly  appears  therefrom  that  the  appel- 
lant bad  been  subrogated  to  the  rights, 
and  had  assumed  the  duties,  of  the  person 
to  whom  the  premises  were  originally 
leased  by  the  respondents,  und  that  the 
relation  of  landlord  and  tenaut  existed,  at 
the  time  the  suit  waacommenced,  between 
said  appellant  and  respondents,  as  fully 
aa  It  would  have  existed  between  said  re- 
spondents and  the  person  to  whom  they 
originally  leased  the  premises,  If  there  bad 
been  no  transfer  of  his  rights.  Such  being 
oar  interpretation  of  the  facts,  the  entire 
force  is  taken  from  the  argument  of  the 
appellant  in  ber  said  petition,  and  the 
same  must  be  denied. 

DUNBAR,  C.  J.,  and  SCOTT,  STILES, 
and  ANDERS,  JJ.,  concur. 


(5  Wash.  344) 

In  re  FRASCH. 
DEXTER,  HORTON  &  CO.  v.  SCHWA- 
BACHER  BROS.  &  CO.  et  al. 
(Supreme  Court  of  Washington.   Feb.  7,  1898.) 
On  rehearing. 

For  former  report,  see  81  Pac.  Rep.  755. 

DUNBAR,  C.  J.  The  petition  for  rehear, 
log  in  this  case  presents  no  new  argument. 
That  portion  of  the  petition  which  in- 
dulges in  flat  contradictions  of  statements 
made  by  the  court,  and  which  Is  a  greater 
exhibition  of  choler  than  of  logic,  can  be 
of  little  assistance  to  the  court  in  deter- 
mining grave  questions  of  law  In  a  dis- 
passionate and  rational  manner.  There- 
fore, we  will  not  further  notice  It. 

The  petition  is  denied. 

STILES,  SCOTT,  and  ANDERS,  JJ., 
concur.   HOTT,  J., did  not  sit  in  the  case. 

(5  Wash.  061) 

CLARK  v.  SHERMAN. 
(Supreme  Court  of  Washington.   Feb.  6,  1883.) 
Pleading  ajtd  Proof— Vakiancb— Replt. 

1.  An  action  for  money  had  and  received  is 
not  supported  by  proof  that  defendant  is  liable 
on  a  contract  by  which  he  agreed  to  pay  plain- 
tiff the  amount  of  money  sued  for.  Distler  v. 
Dabney.  28  Pac  Rep.  335,  3  Wash.  St.  200, 
followed. 

2.  Plaintiff  cannot  recover,  though  her  real 
canse  of  action  is  set  out  In  her  reply,  since  a 
plaintiff  cannot  allege  one  cause  of  action  in  his 
complaint,  and  then,  by  means  of  a  reply,  re- 
cover on  an  entirely  different  cause  of  action. 

Appeal  from  Huperior  court,  Pierce  coun- 
ty ;  F.  Campbell,  Judge. 

Action  by  Charlotte  M.  Clark  against  A. 
H.  Sherman  to  recover  for  money  had  and 
received.  A  motion  for  a  nonsuit  was 
overruled,  and  defendant  appeals.  Re- 
versed. 

Charles  W.  Seymour,  for  appellant.  A. 
H.  (Jarretaon  and  Taylor  &  McKay,  for 
respondent. 

HOYT,  J.  Plaintiff  brought  an  action 
•for  money  had  and  received.   The  proof 


introduced  showed  that  the  liability  of 
the  defendant,  if  any.  did  not  arise  at  all 
on  account  of  any  money  which  bad  come 
into  his  possession  under  such  circumstan- 
ces as  would  authorize  a  recovery  there- 
for, as  for  money  hud  and  received  for  the 
use  of  plaintiff.  On  the  contrary,  such 
proof  showed  that  the  liability  of  the  de- 
fendant to  the  plaintiff  grew  out  of  an  al- 
leged contract,  by  which,  in  consideration 
of  her  agreeing  to  surrender  to  him  the  in- 
terest which  she  had  In  certain  real  estate, 
he  agreed  to  pay  her  the  a  mount  of  money 
for  which  she  brought  suit.  Such  being 
the  fact,  the  case  is  brought  directly  with- 
in the  decision  of  this  court  In  Distler  v. 
Dabney,  3  Wash.  St.  200,  28  Pac.  Rep.  835; 
and  under  the  ruling  therein  announced 
the  plaintiff  had  so  failed  to  make  out  the 
cause  of  action  stated  in  her  complaint, 
at  the  time  she  rested  her  cause,  that  the 
motion  of  the  defendant  for  a  nonsuit,  at 
that  time  interposed,  should  have  been 
granted. 

Plaintiff  seeks  to  avoid  the  effect  of  that 
decislou.by  showing  that  her  real  cause  of 
action  is  disclosed  by  the  answer  and  re- 
ply, and  that  she  ought  to  be  allowed  to 
recover  on  that  account.  We  cannot 
sustain  this  contention.  A  plaintiff  can- 
not allege  one  cause  of  action  in  his  com- 
plaint, and  then,  by  means  of  a  reply,  re- 
cover upon  an  entirely  different  cause  of 
action.  The  Judgment  must  be  reversed, 
and  the  cause  remanded,  with  instructions 
to  sustain  the  motion  of  the  defendant  for 
a  nonsuit. 

DUNBAR,  C.  J.,  and  ANDERS,  SCOTT, 
and  STILES,  J  J.,  concur. 


(5  Wash.  518) 

STATE  ex  rel.  CUMMINGS  v.  SUPERIOR 

COURT  OF  KING  COUNTY  et  al. 
(Supreme  Court  of  Washington.  Feb.  7,  1893.) 
Costs— Real  Paktt  is  Interest. 
Where,  on  the  relation  of  defendant  in 
an  action  in  the  superior  court,  a  writ  of  pro- 
hibition is  granted  to  prevent  it  from  trying  the 
action,  the  relator  is  entitled  to  judgment  for 
costs  taxed  against  the  plaintiff  therein,  since 
such  person,  though  the  superior  court  is  the 
record  party  to  the  prohibition  proceedings,  is 
the  real  party  in  interest. 

Petition  for  writ  of  prohibition  by  the 
state  on  the  relatiou  of  J.  H.  Cu minings 
against  the  superior  court  of  King  county 
and  Hon.  Richard  Osborn,  Judge  of  said 
court,  to  prevent  the  trying  of  an  action 
pending  in  said  court.   Writ  allowed. 

C.  E.  Shepard  and  H.  H.  Johnston,  for 
relator.  Hughes,  Hastings  &  Stednian, 
for  respondents. 

PER  CURIAM,  in  this  case,  while  the 
court  was  the  record  party  to  the  action, 
the  real  partyin  interest  is  Belle  B.  Haines, 
administratrix  of  the  estate  of  J.C.Haines, 
deceased,  who  is  the  plaintiff  in  the  action. 
The  costs  will  therefore  be  taxed  to  the 
plaintiff  in  theactlon  In  the  superior  court, 
and  the  relator  will  take  Judgment  for  the 
same. 
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WEBER  y.  YANCY. 
(Supreme  Court  of  Washington.  Feb.  4,  1883.) 
Dismissal  or  Appbax— Failurs  to  File  Tbah- 
scbipt. 

Where,  on  motion  to  dismiss  appeal  for 
failure  to  file  transcript  on  time,  appellant 
shows  facts  in  extenuation,  he  will  be  allowed 
to  file  the  transcript  on  payment  of  attorney's 
fee  to  respondent. 

Appeal  from  superior  court.  King  coun- 
ty; Richard  Osborn,  Judge. 

Action  by  A.  Weber  against  George  W. 
Yancy.  Plaintiff  bad  judgment,  and  de- 
fendant appealed.  Plaintiff  now  moves 
to  dismiss  tbe  appeal.  Conditional  order. 

Burke,  Shepard  A  Woods,  for  appellant. 
Emmons  &  Emmons,  Paden  &  Gridley, 
and  Hawley  &  Prouty,  for  respondent. 

DUNBAR,  C.  J.  Respondent  in  this  case 
brings  to  t  bis  eourt  a  short  record,  and 
moves  tbe  court  to  affirm  tbe  judgment 
appealed  from,  and  for  judgment  in  this 
eourt  for  the  amount  thereof,  together 
with  interest  and  costs  against  appellant 
and  bis  sureties, for  the  reason  that  appel- 
lant has  failed  to  file  a  transcript  of  the 
case  within  the  time  prescribed  bylaw.  In 
consideration  of  the  showing  made  by  tbe 
appellant  in  extenuation  of  his  failure  to 
file  tbe  transcript  within  tbe  time  pre- 
scribed by  law,  we  think  it  would  be  too 
harsh  a  Judgment  to  dismiss  the  appeal, 
or  affirm  the  judgment ;  bnt  Inasmuch  as 
tbe.  respondent  bad  a  right,  under  the 
rules  of  the  court,  to  make  the  motion  be 
has  made  In  this  case,  we  deem  it  but  just 
to  Impose  terms  upon  the  appellant;  and 
It  is  therefore  ordered  that,  upon  tbe  pay- 
ment by  appellaut  to  the  attorney  for  re- 
spondent, within  10  days,  of  the  sum  of 
$25,  tbe  motion  will  be  overruled,  and,  if 
not  so  paid  within  tbat  time,  tbe  motion 
will  be  sustained,  and  the  appeal  dis- 
missed, as  prayed  for. 

ANDERS  and  SCOTT,  JJ.,  concur. 


5  Wash.  718) 

MEEKER  et  al.  v.  JOHNSON 
^Supreme  Court  of  Washington.  Feb.  14, 1803.) 

Sale— Patmbnt  or  Prick— Time. 

1.  A  contract  for  the  sale  of  growing  hops 
provided  for  their  delivery  between  Septem- 
ber 20th  and  October  20th,  payment  to  be  made 
on  delivery  and  acceptance.  Held,  that  a  deliv- 
ery of  a  portion  of  the  hops  during  the  time 
specified,  with  notice  by  the  seller. or  his  readi- 
ness to  deliver  the  balance,  was  sufficient  no- 
tice to  the  purchasers  as  to  the  date  when  the 
hops  would  be  delivered  to  render  them  liable 
for  the  agreed  price  on  the  delivery  and  ac- 
ceptance of  the  balance,  two  days  later. 

2.  On  the  delivery  and  acceptance  of  the 
hops  the  purchasers'  agent  was  unable  to  make 
payment,  and  informed  the  seller  of  his  inten- 
tion to  telegraph  his  principals  about  it.  The 
seller  then  notified  him  that  he  could  not  have 
the  hops  if  payment  was  not  made  on  that  day. 
Held,  that  since,  by  the  terms  of  the  contract, 
the  purchasers  were  bound  to  pay  on  accept- 
ance, the  seller  was  at  liberty  to  rescind  the 
sale  on  the  nonpayment  during  the  day  speci- 
fied by  him;  and  his  rescission  could  not 
be  defeated  by  a  tender  of  the  purchase  price, 
made  three  days  after  the  delivery  and  accept- 


ance, though  the  purchasers  could  not  make 
payment  any  earlier  because  the  telegraph  wires 
were  down,  and  there  was  no  bank  at  the 

place  of  delivery. 

Appeal  from  superior  court,  Lewis  coun- 
ty;  Edward  F.  Hunter,  Judge. 

Action  by  E.  Meeker  and  Fred  Meeker, 
partners,  against  Jra  Johnson,  for  the  pos- 
session of  personal  property  or  its  value. 
From  a  judgment  for  defendant,  plaintiffs 
appeal.  Affirmed. 

Prltchard,  Stevens,  Grosacup  &  Seymour 
and  Reynolds  &  Stewart,  for  appellants. 
Herren  &  Elliott,  for  respondent. 

ANDERS,  J.  On  August  9,  1890,  the 
plaintiffs  and  tbe  defendant  entered  Into 
tbe  following  contract  in  writing:  "This 
agreement,  made  and  entered  into  this 
ninth  day  of  August,  1890,  by  and  between 
Ira  Johnson  of  Napa  vine,  county  of  Lewis, 
and  state  of  Washington,  party  of  tbe  first 
part,  and  E.  Meeker  and  Company,  of 
Puyallup,  in  the  county  of  Pierce,  state  of 
Washington,  parties  of  tbe  second  part, 
witnesseth  that  the  said  party  of  the  first 
part,  for  tbe  consideration  hereinafter 
named,  has  sold, transferred,  and  set  over, 
and  by  these  presents  does  sell,  transfer, 
and  set  over,  unto  said  parties  of  tbe  sec- 
ond part,  their  heirs  and  assigns,  and 
agree  to  deliver  to  said  parties  of  the  sec- 
ond part,  between  the  twentieth  day  of 
September,  1890,  and  the  twentieth  day  of 
October,  1890,  at  the  N.  P.  Railway  station 
at  Napa  vine,  10,000,  more  or  less,  being 
tbe  entire  crop  of  hops  of  tbe  growth  of 
the  year  1890,  more  particularly  described 
as  ten  thousand  lbs.  of  bops  belonging  to 
tbe  said  party  of  the  first  part,  and  now 
growing  upon  bis  own  farm  near  Napa- 
vlne.  The  said  party  of  the  first  part  fur- 
ther agrees  to  complete  tbe  cultivation  of 
said  hops,  and  in  due  season  to  pick,  cure, 
and  bale  tbe  same  in  bales  of  a  boat  180 
lbs.  each,  71  lbs.  per  bale  allowed  as  tare, 
or  200  lbs.,  and  at  tbe  same  time  and  place 
above  specified  to  deliver  tbe  same,  of 
strictly  choice  quality,  of  even  color,  well 
and  cleanly  picked,  and  thoroughly  cured, 
but  not  high  dried,  in  consideration 
whereof  the  Bald  parties  of  the  second  part 
agree  to  pay  said  party  of  tbe  first  part 
tbe  sum  of  20  cents  per  pound  for  said 

hops,  as  follows,  to  wit:   cents  per 

lb.,  being  the  sum  of  ——dollars  upon 
execution  of  said  coutract,  the  receipt  of 
which  sum  is  hereby  acknowledged  by  said 

party  of  the  first  part;  cents  per 

pound,  being  the  sum  of  dollars,  for 

picking  purposes   on  demand  after  the 

  day  of  September,  18—;  twenty 

cents  per  pound,  or  tbe  balance  that  may 
be  due  upon  said  bops,  upon  delivery  and 
acceptance  of  the  same  by  said  parties  of 
tbe  second  part.  It  is  further  agreed  that 
said  party  of  the  first  part  shall  keep  said 
bops  insured  from  the  time  tbe  same  are 
picked  until  they  are  delivered,  In  a  sum 
equal  to  all  advance  that  shall  have  been 
made  by  said  parties  of  the  second  part. 
Above  Insurance  Is  not  necessary  unless 
part  payment  is  made  before  delivery  of 
bops."  On  tbe  loth  day  of  October,  1890. 
In  pursuance  of  his  agreement,  Johnson 
commenced  hauling  his  hops  to  tbe  sta- 
tion at  Napa  vine.    He  hauled  but  two 
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loads  on  tbat  day,  for  the  reason  that  do 
more  conld  be  put  into  the  warehouse 
where  they  were  to  lie  delivered  until 
plaintiffs'  agent,  Mr.  Lowry,  removed 
other  hops  which  were  then  in  the  ware- 
bouse,  and  which  were  not  removed  until 
late  In  the  evening.  The  next  day  it 
rained,  and  no  hops  could  be  hauled.  On 
the  following  day,  the  17th  of  October,  he 
placed  the  remainder  of  his  crop  of  hops  in 
the  warehouse,  and  so  notified  Lowry. 
At  the  tatter's  request,  Johnson  went  to 
Napavine  the  next  morning,  which  was 
Saturday,  for  the  purpose  of  assisting  in 
the  weighing  and  inspection  of  the  hops. 
After  tbey  were  inspected  and  weighed 
tbey  were  placed  in  a  railroad  car  provid- 
ed for  tbat  purpose  by  the  plaintiffs.  It 
was  about  8  or  half  past  8  o'clock  in  the 
afternoon  when  they  finished  weighing 
and  putting  the  bops  into  the  car.  The 
entire  weight  of  the  hops  was  then  ascer- 
tained, and  their  value  at  thecon  tract  price 
agreed  upon.  Immediately  thereafter  a 
conversation  occurred  between  Mr.  Low- 
ry, plaintiffs'  agent,  and  the  defendant,  as 
to  which  there  is  practically  no  contro- 
versy. As  to  what  was  then  said  the  de- 
fendant Johnson  testified:  44 1  asked  Mr. 
Lowry  if  these  hops  filled  the  bill,  and  be 
said  they  did;  said  the  hopswereall  right. 
I  asked  what  he  was  going  to  do  with 
them,  and  he  said  be  was  going  to  send- 
them  to  Poyallup,  to  Mr.  Meeker;  and  I 
put  my  band  into  my  pocket  and  took  out 
my  contract,  and  said  my  contract  called 
for  cash  on  delivery  or  acceptance;  and  I 
called  Mr.  Keys,  the  station  man  there, 
as  a  witness,  and  demanded  my  money, 
and  told  him  tbat  if  be  did  not  pay  me 
that  day,  i  would  give  bim  the  bal- 
ance of  that  day  to  pay  me,  and  if  he  did 
not  pay  me,  the  hops  were  mine,  and  I 
should  take  tbem  out  of  thecar. "  To  this 
Lowry  says  he  replied:  "'I  haven't  the 
money  here,  Mr.  Johnson,  but  I  will  send 
the  returns  to  Mr.  Meeker,  and  the  money 
will  be  sent  to  yon.'  He  replied:  'If  the 
money  is  not  paid  by  12  o'clock  to-night  I 
will  take  the  hops  out  of  the  car.'  I  said 
I  could  not  help  it,  but  would  telegraph  to 
Mr.  Meeker,  and  see  what  I  could  do  about 
It."  During  tne  course  of  the  conversa- 
tion in  regard  to  the  payment  for  the  hops 
Lowry  told  Johnson  that  he  would  guar- 
anty tbat  the  bops  would  not  1  ate  the 
station  until  his  money  was  paid.  Lowry 
attempted  to  telegraph  to  bis  principals 
at  Puyallup  In  regard  to  the  condition  of 
affairs,  bnt,  the  wires  being  down,  be  was 
unable  to  reach  them.  Johnson  "fastened 
op"  the  car  containing  the  bops  and  went 
home,  and  did  not  return  until  Monday. 
Lowry  took  the  tirst  train,  which  left 
Napavine  about  6  o'clock  in  the  after- 
noon, and  went  to  Chehalls,  (nine  miles 
distant.)  where  the  nearest  bank  was  sit- 
uated, and  from  there  telegraphed  to 
Meeker.  When  he  arrived  at  Chehalls  on 
Saturday  evening  the  bank  was  closed. 
On  Monday  morning  he  returned  to  Napa- 
vine by  the  earliest  train  from  Chehalls, 
arriving  there  about  11  o'clock.  He  at 
once  met  Johnson,  and  offered  to  pay  bim 
the  full  value  of  the  hops  in  gold  coin. 
Johnson  declined  to  accept  the  money, 
claiming  that  the  plaintiffs  had  violated 


their  contract,  and  some  rime  tluring  the 
afternoon  removed  the  hops  from  the  car 
with  the  knowledge  of  and  without  any 
objection  from  Lowry, and  placed  them  in 
a  building  belonging  to  one  Drkhart.  where 
they  remained  until  taken  by  the  sheriff 
and  delivered  to  the  plaintiffs  by  virtue  of 
process  regularly  issued  in  this  action. 

This  is  the  second  time  this  case  has 
been  before  this  court,  and  the  facts  dis- 
closed in  the  record  are  substantially  the 
same  facts  which  were  presented  on  the 
former  appeal;  and  the  learned  counsel 
for  the  appellants  have  not  discussed  cer- 
tain questions  which  they  considered  de- 
cided on  the  first  appeal,  and  which  are 
therefore  not  now  subject  to  re-examina- 
tion. It  is  the  settled  law  of  this  case 
tbat  the  title  to  the  hops  in  question  did 
not  vest  in  the  plaintiffs  on  the  execution 
of  the  contract,  nor  even  when  they  were 
accepted  and  placed  in  the  car;  and  also 
that  the  defendant  did  not  waive  the 
right  of  possession  by  extending  the  time 
of  payment  until  midnight  of  the  day  on 
which  the  hops  were  delivered.  See  Meek- 
er v.  Johnson,  8  Wash.  St.  347,  28  Pac. 
Rep.  542.  Hut  appellants  strenuously  in- 
sist that  this  court,  at  the  former  trial,  de- 
cided that  they  were  entitled  to  a  reason- 
able time  for  payment  after  the  ascertain- 
ment, by  weighing  and  examination,  of 
the  amount  to  be  paid  under  the  contract, 
and  that,  therefore,  the  trial  court,  by  re- 
fusing the  instructions  asked  by  appel- 
lants, as  well  as  by  the  instructions  given 
on  its  own  motion,  erroneously  took  that 
question  from  the  consideration  of  the 
jury.  Turniug  to  the  opinion  of  the  court, 
at  page  261,  8  Wash.  St.,  and  page  646,  28 
Pac.  Hep.,  we  find  this  language:  "It  is 
also  contended  that  the  vendee  was  not 
given  a  reasonable  time  to  procure  the 
money  to  make  the  payment  after  the  de- 
livery of  the  goods,  but,  even  If  the  ques- 
tion oL  reason  able  time  could  be  considered 
at  all  In  an  executory  contract,  where  the 
time  of  payment  was  specified  in  the  con- 
tract, and  no  provision  made  In  the  con- 
tract for  notio,  yet  that  question  was 
submitted  to  the  jury  under  instructions 
that  were  favorable  to  the  plaintiff,  aud 
the  Jury  have  passed  upon  that  proposi- 
tion, and  this  court  is  not  authorized  to 
disturb  their  findings. "  While  the  court 
did  not  in  positive  and  unequivocal  lan- 
gnage  decide  the  question,  it  would  seem 
that  the  only  inference  that  could  he  legit- 
imately drawn  from  what  was  there  said 
is  that  the  question  of  reasonable  time 
Tor  payment  should  not  have  been  consid- 
ered at  all  in  the  construction  of  the  con- 
tract under  consideration,  but,  having 
been  considered  and  passed  upon  by  the 
jury,  their  verdict,  under  the  circumstan- 
ces, would  not  be  disturbed.  But.  be  that 
as  it  may,  the  real  question  for  us  to  deter- 
mine is  not  whether  the  appellants  were 
entitled  to  a  reasonable  time  In  which  to 
comply  with  the  terras  of  their  contract, 
for  the  time  was  fixed  by  the  contract 
Itself,  but  whether  they  performed  or 
offered  to  perform  their  part  of  the  agree- 
ment according  to  its  substance  and 
spirit.  If  they  were  themselves  in  default, 
It  needs  no  argument  or  citation  of  au- 
thorities to  show  that  tbey  are  not  in  a 
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position  to  enforce  the  contract  as  against 
the  respondent.  The  agreement  provided, 
In  legal  contemplation,  that  the  respond- 
ent might  deliver  bis  crop  of  hops  at  Na- 
pa vine,  on  any  day  between  September  20 
and  October  20,  1890,  and  that  he  should 
be  paid  for  the  same  on  delivery  and  ac- 
ceptance by  the  appellants.  And  the  re- 
spondent had  a  right  to  presume  that  ap- 
pellants, having  entered  into  the  contract, 
would  perform  It,  according  to  its  terms, 
when  the  time  of  performance  arrived; 
and,  not  only  that,  but  he  bad  a  right  to 
insist  that  they  should  do  bo  before  assum- 
ing to  be  the  owners  of  the  chattels.  The 
hops  having  been  delivered,  at  the  place 
designated,  within  the  time  specified,  and 
having  been  examined  and  found  to  be  of 
the  required  quality,  the  time  bad  then 
arrived  for  the  appellants  to  fulfill  their 
part  of  the  contract,  which  was  to  accept 
and  pay.  Tbey  were  then  and  there  ready 
and  willing  to  accept,  but  bad  entirely 
neglected  to  make  preparation  for  pay- 
ment, although  they  bad  agreed  that  ac- 
ceptance and  payment  shonid  be  concur- 
rent acts.  The  agent  of  appellants,  at  the 
time  be  accepted  the  goods  for  his  princi- 
pals, neither  paid  nor  offered  to  pay  for 
tbem.  He  told  tbe  respondent  that  he  bad 
no  money  at  Napavine,  but  would  tele- 
graph, and  see  what  could  be  done  about 
it;  tbat  be  would  send  the  returns  to  Mr. 
Meeker,  who  was  in  another  county,  and 
the  money  would  be  sent  to  him.  Now, 
under  these  circumstances,  and  notwith- 
standing the  fact  that  the  respondent 
distinctly  told  Mr.  Lowry  that  he  could 
not  have  tbe  bops  if  tbe  money  was  not 
paid  tbat  day,  the  appellants  claim  tbat 
tbey  on  tbat  very  same  day  became  the 
owners  of  the  bops,  and  that  the  respond- 
ent violated  bis  contract  of  sale  by  not 
accepting  a  tender  of  the  price  made  two 
day 8  thereafter.  And  it  is  argued  on  be- 
half of  appellants  tbat  they  were  not  in 
default,  because  they  were  entitled  to  no- 
tice of  the  time  when  tbe  bops  would  be 
delivered,  so  that  they  might  be  prepared 
to  make  payment  when  they  were  accept- 
ed, and  that  they  were  entitled  to  a  rea- 
sonable time  thereafter  to  procure  tbe 
money,  and  that  Monday  was  a  reason- 
able time. 

As  to  tbe  first  proposition,  it  is  suffi- 
cient to  observe  that  tbe  testimony 
shows  tbat  Lowry,  who  was  represent- 
ing appellants,  had  notice  ou  the  15th  of 
October  that  the  respondent  was  ready  to 
deliver  tbe  bops.  On  that  day,  not  only 
were  two  loads  hauled  and  put  into  the 
warehouse,  but  Lowry  was  told  by  John- 
son bow  many  bales  he  had  altogether  to 
deliver.  On  the  17th  the  balance  were  de- 
livered, and  Lowry  notified  of  the  fact. 
Besides,  appellants  were  to  pay  on  deliv- 
ery aud  acceptance,  and  it  can  hardly  be 
contended  that  they  had  no  notice  of  their 
own  acceptance  of  the  bops.  Indeed,  un- 
der this  contract,  Johnson  was  not  bound 
to  give  notice  of  performance  on  his  part, 
for  it  is  a  general  rule  that  one  who  binds 
himself  to  do  anything  on  the  happening 
of  a  particular  event  is  bound  to  take  no- 
tice, at  his  own  peril,  and  to  comply  with 
his  promise  when  the  event  happens. 
Benj.  Sales,  (Bennett's  Notes,)  §  577;  2 


Schouler,  Pers.  Prop.  §  291;  5  Lawson, 
Rights,  Rem.  &  Pr.  p.  4151.  In  Keys  v. 
Powell,  2  A.  K.  Marsh.  254,  it  was  held 
that  the  defendant,  who  had  lost  a  trunk 
belonging  to  the  plaintiffs,  and  who 
agreed  to  pay  plaintiffs  the  value  of  Its 
contents  when  ascertained  by  a  certain 
designated  person,  was  not  entitled  to 
notice  before  suit  tbat  tbe  value  bad  been 
ascertained  by  said  person,  for  tbe  reason 
that  the  defendant's  contract  showed 
tbat.be  bad  tbe  means  of  informing  him- 
self of  the  fact;  and  tbe  same  principle 
wonld  apply  in  this  case,  in  any  event, 
therefore,  appellants  are  eu titled  to  no 
Immunity  on  tbe  ground  of  want  of  no- 
tice. 

Nor  do  we  think. that  tbeclaim  that  tbey 
were  entitled  to  reasonable  time,  in  tbe 
sense  contended  for,  is  sustained  by  tbe 
author!  ties  cited,  when  applied  to  thefacts 
of  this  case.  The  case  cited  in  section  708, 
Benj.  Sales,  (1888,)  Is  not  In  point.  There 
was  there  no  rescission  of  the  contract, 
but  tbe  vendor  was  about  to  commence 
an  action  against  tbe  vendee,  who  made 
a  tender  before  tbe  writ  was  issued,  and 
the  court  held  that  it  was  not  too  late. 
But  the  same  antbor,  in  section  709  of  bis 
work,  states  the  rule  as  to  reasonable  time 
as  follows :  "  When  tbe  contract  provides 
that  tbe  payment  Is  only  to  be  made  on 
demand  or  notice,  a  reasonable  time  must 
be  allowed  to  fetch  the  money."  See 
also,  2  Schouler,  Pers.  Prop.  §  290.  In 
Black  well  v.  Fosters,  1  Mete.  (Ky.)  88,  the 
parties  bad  bound  themselves  to  give  se- 
curity for  their  respective  performance  of 
the  contract,  if  at  any  time  required,  and 
tbe  court  held,  in  accordance  with  tbe  rule 
Just  stated,  that  the  party  had  a  reasona- 
ble time  to  get  security  after  demand.  In 
the  Rhode  Island  case — Fnrlong  v.  Barnes, 

8  R.  I.  226— tbe  plaintiff  was  ready  with  the 
money,  on  the  evening  appointed,  to  pay 
for  tbe  rags  he  bad  purchased,  and  the 
question  In  dispute  was  whether  he  was 
required  to  be  at  the  place  designated  ac 
a  few  minutes  before  9  o'clock  or  between 

9  aud  10  o'clock  on  tbat  evening,  and  the 
court  held  that  the  contract  must  be  rea- 
sonably construed,  and  that  It  was  not 
necessary  to  show  the  time  to  a  second  or 
minute,  but  that  "all  tbat  the  plaintiff 
could  he  required  to  show  was  that  be 
was  in  tbe  appointed  place  at  the  appoint- 
ed time,  in  readiness  to  perform  his  part 
of  the  contract,  and  tbat  tbe  defendant 
made  default."  And  in  Toms  v.  Wilson,  4 
Best  &  S.  442,  it  was  held  that  a  promise 
to  pay  "immediately  on  demand"  could 
not  be  construed  to  deprive  the  debtor  of 
an  opportunity  to  get  the  money  which 
he  may  have  In  bank  or  near  at  hand, 
and,  "if  a  condition  is  to  be  performed  im- 
mediately or  on  demand,  that  means  that 
a  reasonable  time  must  be  given,  accord- 
4ng  to  tbe  nature  of  the  thing  to  be  done." 
And  Cockburn,  C.  J.,  said:  "By  tbe  terms 
of  the  bill  of  sale  the  plaintiff  was  under 
obligation  to  pay  this  money  immediate- 
ly upon  demand  In  writing,  and  if  he  did 
not,  then  the  defendants  were  entitled  to 
take  possession  of  and  sell  the  goods. 
Here  such  a  demand  was  made.  The  deed 
must  receive  a  reasonable  construction, 
and  it  could  not  ha  ve  meant  that  the  plain- 
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tiff  was  bound  to  pay  the  money  in  the 
very  next  instant  of  time  after  the  demand, 
bat  he  must  have  a  reasonable  time  to  get 
it  from  Home  convenient  place.  For  in- 
stance, he  might  require  time  to  get  itfrom 
his  desk.or  togoacross  thestreet,  ortohis 
bankers  for  it."  In  Martindale  v.  Smith, 
1  Adol.  &  E.  (N.  S.)  592,  the  defendant,  on 
the  23d  of  April,  sold  plaintiff  six  stacks 
of  oats,  then  on  defendant's  ground,  under 
an  agreement  by  which  the  ph. in  tiff  was 
to  have  liberty  to  leave  the  stacks  on  the 
ground  for  four  months  if  he  saw  fit,  and 
was  to  pay  for  them  in  twelve  weeks  from 
the  date  of  the  agreement.  In  the  begin- 
ning of  July  the  defendant  told  the  plain- 
tiff  that  if  he,  plaintiff,  did  not  pay  on  the 
16th  of  that  month,  defendant  would  con- 
sider the  contract  at  an  end.  The  plaintiff 
did  not  pay  on  that  day,  but  two  or  three 
days  afterwards  tendered  the  money, 
which  the  defendant  refused  to  accept. 
Afterwards  the  defendant  sold  the  stacks 
which  had  remained  on  bis  ground.  In  an 
action  of  trover  it  was  held  that  the  plain- 
tiff could  recover.  The  question  before  the 
court  was  whether  the  vendor  had  a  right 
to  treat  the  sale  as  at  an  end  and  reinvest 
the  property  in  himself  by  reason  of  the 
vendee's  failure  to  pay  the  price  at  the  ap- 
pointed time,  and  the  court  said :  44  We  are 
clearly  of  the  opinion  that  he  had  no  such 
right,  and  that  the  action  Is  well  brought 
against  him;  for  the  sale  of  a  specific  chat- 
tel on  credit,  though  that,  credit  may  be 
for  a  definite  period,  transfers  the  proper- 
ty in  the  goods  to  the  vendee,  giving  the 
vendor  a  tight  of  action  for  the  price,  and 
a  lien  upon  the  goods,  if  they  remain  In  his 
poBseeRion,  till  that  price  be  paid.  But  the 
default  of  payment  does  not  rescind  the 
contract.  *  *  *  The  vendor's  right, 
therefore,  to  detain  the  thing  sold  against 
the  purchaser  must  be  considered  as  a 
right  of  lien  till  the  price  is  paid,  not  a 
right  to  rescind  the  burgain;  and  here  the 
lien  was  gone  by  tender  of  the  price. "  In 
the  case  at  bar  the  vendor  had  more  than 
a  lien  for  the  price  of  the  goods.  He  bad 
the  property  in  the  goods,  and  did  not  at 
any  time  agree  to  relinquish  it  until  the 
price  was  paid,  and  therefore  the  question 
of  lien  is  not  here  applicable.  And  in  Bass 
v.  White,  65  N.  T.  565,  the  plaintiff  was 
prepared  to  pay  for  the  coal,  as  agreed, 
upon  receipt  of  the  bill  of  lading,  and  ex- 
pected to  do  so  by  check,  as  that  was  the 
custom  among  merchants  in  New  York. 
In  fact,  the  defendants  themselves  first  de- 
manded a  check  in  payment,  hut  after- 
wards refused  to  take  It,  as  the  bank  had 
closed  for  the  day,  which  was  Saturday. 
Plaintiff  then  brought  a  responsible  friend, 
who  offered  to  indorse  the  check.  This 
was  refused.  And  on  Monday  morning 
the  plaintiff  tendered  to  defendants  the 
money  for  the  amount  of  the  bill,  which 
was  also  refused.  Upon  that  state  of 
facts  the  court  very  properly  held  that  the 
plaintiff  wasentitled  to  a  reasonable  time, 
after  refusal  of  the  check,  to  procure  the 
money,  and  that  until  the  morning  of  the 
next  banking  day  was  not  unreasonable, 
"particularly  as  defendants  did  not  in- 
form him  that  he  must  procure  the  money 
at  once  or  forfeit  bis  contract."  We  have 
but  little  doubt  thatif  theplainliffs  in  that 


case,  instead  of  tendering  their  check  at 
the  time  agreed  on,  had  simply  said  they 
had  no  money  in  New  York,  but  would 
send  elsewhere  and  have  it  forwarded  at 
some  other  time,  and  the  defendant  bad 
told  them  to  procure  the  money  at  once, 
or  forfeit  their  contract,  the  decision  of  the 
court  would  have  been  in  accordance  with 
the  principle  laid  down  in  Gardner  v. 
Clark,  21  N.  Y.  399,  where  it  was  held  that 
a  party  under  contract  to  deliver  articles 
by  the  wagon  load,  and  entitled  to  pay 
for  each  load  as  delivered,  does  not  waive 
that  right,  but  may  treat  the  contract  as 
broken  by  a  single  failure  to  make  pay- 
ment upon  tender  of  delivery,  although  be 
has  repeatedly  delivered  loads  without 
payment,  and  has  given  the  other  party 
nonoticeof  his  intention  toineist  upon  im- 
mediate payment. 

We  think  that  it  was  the  duty  of  appel- 
lants to  be  prepared  to  pay  the  purchase 
price  of  the  bopsat  the  time  they  proposed 
to  accept  them,  and,  having  failed  to  do 
so,  the  defendant  was  at  liberty  to  rescind 
the  contract,  and  that  his  right  . of  rescis- 
sion was  uot  defeated  by  the  tender  made 
subsequently  to  their  default.  They  had 
all  of  the  day  on  which  the  goods  were  ac- 
cepted to  make  payment,  and  the  fact  that 
they  could  not  then  do  so  because  the 
wires  were  down,  or  there  was  no  bank  at 
Napa  vine,  can  have  no  effect  upon  the 
rights  of  the  respondent.  See  Beauchamp 
v.  Arthur,  58  Cal.  431.  Having  thus  dis- 
posed of  the  principal  question  Involved 
in  the  caBe,  it  is  not  necesnary  to  discuss 
other  objections  raised  by  appellants-. 
The  judgment  of  the  court  below  is  af- 
firmed. 

DDNBAR,  C.  J.,  and  SCOTT,  J.,  concur. 


(5  Wash.  425) 

STATE  ex  rel.  BATTERSBY  et  al.  v. 
BOARD  OF  TIDE  LAND  APPRAISERS 
OP  WHATCOM  COUNTY  et  al. 

(Supreme  Court  of  Washington.  Feb.  6, 1893.) 
On  rehearing. 

For  former  report,  see  82  Pac.  Rep.  97. 

HOYT,  J.  If  the  vehement  assertions 
contained  in  the  petition  for  rehearing 
riled  In  this  cause  be  stricken  therefrom,  it 
will  contain  nothing  additional  to  the  ar- 
gument in  the  brief  upon  which  the  cause 
was  decided;  and,  as  we  are  satisfied 
with  our  decision,  it  follows  that  the  peti- 
tion for  rehearing  must  be  denied.  In  do- 
ing so,  however,  we  desire  to  sound  a 
note  of  warning  for  the  benefit  of  counsel 
as  to  language  which  is  frequently  found 
In  such  petitions.  In  this  case,  counsel 
makeuse  of  the  following  language:  "The 
rule  announced  by  this  court  in  its  opin- 
ion, If  that  opinion  is  permitted  to  stand, 
strikes  at  the  heart  of  all  authority,  over- 
rules all  principles  of  construction,  and  es- 
tablishes an  arbitrary  system  that  can 
neither  be  tollowed  with  safety  nor  looked 
to  with  confidence."  Vehement  declara- 
tions like  this  prove  nothing,  and  are  so 
far  out  of  place  in  a  communication  by  an 
attorney  addressed  to  a  court  that  it 
would  be  Justified  In  striking  the  paper  in 
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which  they  were  contained  from  the  files, 
without  any  consideration  thereof  upon 
tbe  merits;  and  even  a  more  severe  pen- 
alty might  well  be  imposed. 

DUNBAR,  C.  J.,  and  SCOTT,  STILES, 
and  ANDERS,  J  J.,  concur. 


(7  Wash.  681) 

BAER  t.  CHOIR. 
(Supreme  Court  of  Washington.  Feb.  14, 1803.) 
Taxation — Assessment  or  Unoccopisd  Lands  — 

Limitation— Ad versi  Possession  —Change  or 

Statute. 

1.  Acta  1871,  p.  86,  §  6,  requires  on  occu- 
pied land,  if  the  owner  it  unknown,  to  be  as- 
sessed without  mentioning  tbe  name  of  any 
owner.  Section  22  requires  unoccupied  lands 
liable  to  taxation,  when  the  name  of  the  owner 
is  unknown,  to  be  described,  and  the  value 
thereof  set  down  In  the  assessment  roll,  in  a 
part  thereof  separate  from  other  assessments. 
Section  38  declares  that  the  certificate  of  pur- 
chase issued  at  the  sheriff's  sale  for  delinquent 
taxes  shall  convey  all  right,  title,  and  interest 
of  the  "person  in  whose  name"  such  land  was 
taxed.  Held,  that  the  assessment  of  unoccu- 
pied land  owned  by  a  nonresident  in  the  name 
of  a  person  not  the  owner  was  unauthorized 
snd  void,  and  that  a  sale  and  tax  deed  based 
thereon  were  likewise  void. 

2.  While  a  recital  in  a  tax  deed  that  the 
property  had  been  assessed  hi  the  name  of  a 
specified  person,  as  owner,  raises  a  presump- 
tion of  ownership  in  such  person  when  the  as- 
sessment was  made,  yet  such  presumption  is 
overcome  by  an  affirmative  showing  in  the 
record  that  another  person  was  then  the  owner. 

a  Code  1881,  (8  1294,  1683,  provide  that 
"when  a  limitation  or  period  of  time  prescribed 
in  any  existing  statute  for  acquiring  a  right  or 
barring  a  remedy  has  begun  to  run  before  this 
Code  takes  effect,  and  the  same  or  any  lim- 
itation is  prescribed  in  the  Code,  the  time 
which  has  already  run  shall  be  deemed  to  be 
a  part  of  the  time  prescribed  as  sucb  limita- 
tion by  this  Code."  Held,  that  in  view  of  the 
fact  that  section  1204  originally  formed  part  of 
Act  Nov.  16,  1881,  relating  to  crimes  and  pun- 
ishment and  proceedings  in  criminal  cases,  and 
that  section  1683  was  contained  in  Act  Nov. 
4,  1881,  defining  the  jurisdiction  and  practice 
in  probate  courts,  such  sections  cannot  have 
any  effect  outside  of  the  domain  of  the  laws  of 
which  they  were  parts,  and  that  tbe  general 
statute  of  limitations  found  in  Code  1881,  c  2, 
is  not  controlled  or  affected  by  them. 

4.  Code  1881,  I  26,  which  reduced  the  20- 
year  period  of  limitation  for  the  recovery  of 
real  estate  to  10  years,  applies  to  adverse  pos- 
session begun  before  its  enactment;  but  the 
record  owner  has  10  full. years  from  the  enact- 
ment of  the  Code  within  which  to  bring  action.' 
Sohn  v.  Waterson,  17  Wall.  596,  followed. 

Appeal  from  superior  court,  King  coun- 
ty; I.  J.  TJcht«nberg,  Judge. 

Action  by  Milton  L.  Baer  against  Melo- 
dy Cbolr  to  quiet  title  to  land.  The  ac- 
tion was  dismissed,  plaintiff's  motion  for 
a  new  trial  denied,  and  he  appealed.  Re- 
versed. 

Berlah  Brown,  Jr.,  for  appellant. 
Hagbes  &  Hastings  and  Fred  H.  Peter- 
son, for  respondent. 

STILES,  J.  Thin  was  an  equitable  ac- 
tion brought  by  the  appellant,  who  was  in 
posHeesion  of  tbe  land  which  was  the  sub- 
ject of  the  controversy,  to  quiet  his  title 
against  two  tax  deeds  and  a  quitclaim 
deed.  Tbe  disposition  of  the  tax  deed 


from  the  city  of  Seattle,  and  the  quitclaim 
deed,  seems  to  be  left  to  be  conti oiled  by 
tbe  disposition  of  tbe  case  made  upon  the 
tax.  deed  executed  by  the  sheriff  of  King 
county  to  tbe  respondent  August  27, 1*78. 
The  appellant  deraigned  complete  title 
from  the  United  States  to  himself  through 
sundry  mesne  conveyances,  tbe  deed  to 
him  having  been  executed  February  7, 1889, 
at  which  time  he  went  Into  possession  of 
tbe  lots  in  question,  vis.  lots  7,  8,  and  9, 
block  22,  Edes  &  Knight's  addition  to  tbe 
city  of  Seuttle.  Tbe  cbain  of  title  showed 
that  one  Elisabeth  B.  Bonnell  took  title 
to  tbe  land  by  a  deed  October  8, 1870,  and 
tbe  conveyance  from  ber  was  executed 
January  29, 1889.  Respondent  produced  a 
tax  deed  from  tbe  treasurer  of  King  coun- 
ty, dated  August  27,  1878,  purporting  to 
convey  the  lands  In  dispute,  and  other 
lands,  for  taxes  unpaid  thereon  for  the 
year  1875,  assessed  for  that  year  to  one  N. 
B.  Knlgbt.  This  deed  was  recorded  In  the 
office  of  tbe  auditor  of  King  county  on  tbe 
30th  day  of  April,  1879.  Under  objection 
this  deed  was  admitted  in  evidence,  but 
appellant  maintains  that  it  was  a  void 
deed,  under  tbe  evidence  in  tbe  case.  The 
first  proposition  to  sustain  this  conten- 
tion is  that  tbe  property  was  not  assessed 
to  tbe  owner  thereof,  Elisabeth  B.  Bon- 
nell, or  to  an  unknown  owner.  The  act  of 
1871  (Acts  1871,  p.  36)  contains  the  follow- 
lug  provisions  in  regard  to  tbe  assessment 
of  property  for  taxation:  "Sec.  6.  All 
lands  shall  be  assessed  in  the  county  in 
which  the  same  shall  lie,  and  every  person 
assessed  shall  be  assessed  In  the  county 
where  be  resides  when  tbe  assessment  is 
made,  for  all  real  and  personal  property 
then  owned  by  him  within  such  county; 
but  land  owned  by  one  person,  and  oc- 
cupied by  another,  may  be  assessed  in 
tbe  name  of  the  owner  or  occupant,  and 
unoccupied  land, if  tbe  owner  is  unknown, 
may  be  assessed  as  such  without  inserting 
the  name  of  «ny  owner."  "Sec.  22.  Unoc- 
cupied lands  liable  to  taxation,  when  the 
name  of  the  owner  la  unknown,  shall  be 
described,  and  tbe  value  thereof  set  down 
in  tbe  assessment  roll,  in  a  part  thereof 
separate  from  tbe  other  assessments,  in 
the  same  manner  that  lands  of  residents 
are  required  to  be  described,  and  tbe  value 
thereof  designated."  Section  23  contains 
the  form  of  an  assessment  roll  for  real 
property,  and  section  17  prescribes  that 
the  assessor  shall  set  down  in  tbe  roll,  In 
separate  columns,  according  to  the  best 
information  he  can  obtain— First,  tbe 
names  of  all  tbe  taxable  persons  In  bis 
county;  second,  a  description  of  eacb 
tract  or  parcel  of  land  to  be  taxed,  etc., 
corresponding  with  the  form  of  tbe  roll 

gven  In  section  23.  Section  33  was  as  fol- 
ws :  "  Tbe  sheriff  shall  proceed  to  call 
once  on  eacb  person  named  in  the  tran- 
script, if  be  can  be  found  in  the  county, 
and  collect  the  taxes  charged,  as  provided 
in  this  act,  and  if  not  then  paid,  or  tbe 
person  be  not  found,  shall  levy  tbe  same 
on  the  goods  and  chattels  and  other  per- 
sonal property  of  such  person,  and  give  six 
days'  notice  of  the  time  and  place  of  sale, 
and  the  property  to  be  sold,  by  posting 
up  advertisements  in  four  public  places  in 
the  county,  and  sell  the  same  at  publio 
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auction,  and  If  eucb  property  shall  aril  for 
more  than  the  taxes,  costs,  and  damages, 
the  surplus  shall  be  paid  to  tbe  owner 
thereof,"  etc.  After  tbus  calling  upon 
each  person  named  In  tbe  transcript,  the 
sheriff  was  required  to  make  his  return 
to  tbe  auditor,  showing  a  lint  of  taxes  re- 
maining unpaid ;  and  thereupon  the  audi- 
tor was  required  to  make  up  lists  of  lands, 
city  and  town  lots,  returned  as  delinquent, 
with  the  amount  of  taxes  due  thereon, 
and  deliver  one  list  to  the  sheriff,  who 
was  authorized  to  proceed  and  sell  the 
property  described  in  the  list.  Section  43 
provided  for  the  correction  of  the  name  of 
any  person  taxed,  If  any  error  therein  were 
discovered,  and  the  person  be  taxable. 
Section  38  declared  that  the  certificate  of 
purchase  should  beheld  to  convey  all  right, 
title,  and  interest  of  the  person  in  whose 
name  such  land  or  town  lots  should  have 
been  taxed;  and  section  43  also  provided 
a  most  liberal  means  for  the  taxation  of 
any  land  found  to  have  been  omitted. 
From  these  provisions,  we  think  it  is 
clear  that  it  was  the  intention  of  tbe  law 
of  1871  that  Home  w  hat  unusual  care  should 
betaken  in  the  matter  of  assessing  real 
estate  to  the  owners  thereof.  In  this  in- 
stance  tbe  property  taxed  was  uuoccupied 
land,  and  it  was  made  the  duty  of  the  as- 
sessor, If  the  owner  of  such  land  was  un- 
known, to  assess  the  property  as  unoccu- 
pied land,  owner  unknown.  As  has  been 
Been,  Elizabeth  B.  Bonuell  had  been  the 
owner  of  this  property  since  1870,  and  it  is 
made  reasonably  certain  by  the  evidence 
that  she  was  not  a  resident  of  King  coun- 
ty, or  of  the  Territory  of  Washington. 

Were  there  nothing  in  the  case  but  the 
recital  of  the  deed  that  the  property  had 
been  assessed  to  Knlgbt  as  owner,  the 
presumption  of  the  regularity  of  all  for- 
mer proceedings  would  carry  the  presump- 
tion that  the  assessment  to  blm  had  been 
properly  made  by  tbe  officer.  But  the 
record  shows  that,  although  Knight  bad 
been  the  owner,  he  had  conveyed  by  a  re- 
corded deed  in  1870;  that  for  the  years 
1873  and  1874.  at  least,  tbe  lots  bad  been 
assessed  to  Mrs.  Bonnell;  and  that  Mrs. 
Bonnell  did  not  convey  until  1889;  and 
this  showing  was  sufficient  to  rebut  the 
presumption  which  tbe  deed  raised. 

Respondent  maintains  that  the  act  of  the 
assessor  in  inserting  the  name  of  Knight 
was  a  mere  irregularity,  and  cites  in  sup- 

fiort  of  his  position  Cooper  v.  Jackson,  71 
nd.  244:  Stilz  v.  Indianapolis,  81  Ind.  582; 
Peck  ham  v.  Millikan.99  Ind.  352;  Town  Co. 
v.  Davis,  44  Iowa,  631.  But  a  reference  to 
the  statute  under  which  the  Indiana  cases 
were  cited  shows  that  they  were  all  based 
upon  a  provision  that  an  error  in  tbe 
name  of  the  party  to  whom  property  was 
assessed  should  not  constitute  anything 
more  than  an  irregularity.  It  does  not 
appear  from  those  cases  whether  or  not 
there  were  provisions  in  the  revenue  law 
of  Indiana  looking  towards  tbe  collection 
of  taxes  out  of  the  personal  property  of 
the  individuals  against  whom  the  tax  was 
assessed,  and  making  a  demand  a  condi- 
tion precedent  to  the  right  to  sell  real  es- 
tate; but  it  is  tbe  more  likely  that  no  such 
provision  existed,  as  it  is  not  a  usual  pro- 
vision in  tax  laws.  In  tbe  Iowa  case, 


land  was  assessed  to  an  unknown  owner, 
when  tbe  fact  was  tbe  owner  resided  in 
the  county,  and  tbe  records  disclosed  his 
name;  and  the  court  merely  presumed  that 
the  assessor  did  his  duty  in  endeavoring 
to  ascertain  the  name  of  the  owner,  and 
that  the  name  was  in  fact  unknown  to 
him.  The  better  rule  upon  this  subject  is 
laid  down  In  Whitney  v.  Thomas,  23  N.  Y. 
281.  The  statu  to  there  construed  Is  tbe 
same  as  our  act  of  1871,  in  substance,  and 
It  was  held  that  such  an  assessment  was 
unauthorised  and  void.  A  recent  case  up- 
on tbe  same  subject  is  Murtaugb  v.  Rail- 
road Co.,  (Sup.)  3  N.  Y.  Supp.  488,  where 
tbe  same  result  was  reached. 

The  assessment  being  void,  as  against 
tbe  true  owner,  it  is  conceded  by  respond- 
ent that  there  was  no  sale,  and  that  tbe 
deed  was  void,  also.  For  the  reason  that 
there  was  no  sale,  it  is  also  conceded  that 
the  special  three-year  limitation  found  in 
section  2939  of  the  Code  of  1881  has  no  ap- 
plication. But  it  is  maintained  that,  al- 
though the  deed  was  void,  it  afforded 
color  of  title,  under  which,  by  virtue  of 
the  circumstances  of  this  case,  respondent 
Is  entitled  to  bo  protected  in  asserting  ti- 
tle by  adverse  possession  maintained  for 
more  than  10  years.  It  is  not  necessary 
to  pass  upon  tbe  facts  claimed  to  consti- 
tute adverse  possession.  Respondent  re- 
ceived his  certificate  of  sale  about  July, 
1876,  and  Immediately  went  upon  the  lands 
certified  to  have  been  sold,  and  assumed 
to  be  the  owner  of  them,  and  continued  to 
exercise  acts  of  ownership  and  dominion 
over  them  until  1888.  In  1889  appellant 
entered  peaceably,  and  has  been  in  undis- 
turbed possession  ever  since.  Tbe  statute 
of  1871  did  not.  In  terms,  give  a  purchaser 
at  a  tax  sale  any  right  of  possession  of 
lauds  sold,  before  the  Issuance  of  the  deed, 
and  such  a  possession  would  not  be  "  un- 
der color  of  title;"  but,  if  the  continuance 
of  a  possession  Initiated  la  that  way  could 
be  the  adverse  possession  contemplated 
by  the  law  on  that  subject,  then  there 
was  more  than  10  years  of  such  possession 
from  thedateof  thedeed  to  tbe  commence- 
ment of  this  action,  for  the  constructive 
possession  claimed  to  have  existed  for  all 
of  the  time,  but  very  short  periods,  was  as 
fully  continued  after  tbe  respondent  left 
the  state,  in  1888,88  before.  This  deed  was 
taken  in  1878.  when  the  statute  of  limita- 
tions allowed  20  years  for  the  commence- 
ment of  actions  for  the  recovery  of  real 
property,  (Laws  1862-63,  p.  86;)  and  this 
continued  to  be  the  law  until  1881,  under 
the  revisions  of  1869,  1873,  and  1877.  There 
never  had  been,  however,  any  limitation 
upon  the  time  for  commencing  actions  to 
remove  a  cloud  from  a  title  by  one  in  pos- 
session, although,  In  a  case  like  this,  where 
an  adverse  possession  bus  been  main- 
tained for  the  full  term  of  the  statute  un- 
der tbe  instrument  alleged  to  constitnte 
tbe  cloud,  It  is  a  defense  to  the  action. 
But  section  26  of  the  Code  of  1881  reduced 
the  time  from  20  to  10  yearn,  and  the  only 
remaining  point  in  controversy  is  wheth- 
er or  not  the  new  limitation  had  tbe  effect 
to  complete  respondent's  adverse  posses- 
sion August  27,  1888,  Instead  of  10  years 
later,  as  would  have  been  tbe  cuse  under 
the  old  law.   This  action  was  commenced 
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April  25, 1890,— too  late  by  eight  months', 
according  to  respondent's  contention,  but 
in  abundance  of  time,  according  to  the 
other  side.  There  are  two  sections  (1294 
and  1683)  iu  the  Code  of  1H81  wbich  re- 
spondeut  urges  should  be  taken  as  gov- 
erning this  matter,  and  they  are  in  the 
following  terras:  "When  a  limitation  or 
pmiod  of  time  prescribed  in  any  existing 
statute  for  acquiring  a  right  or  barring  a 
remedy  has  begun  to  run  before  this  Code 
takes  effect,  and  the  same  or  any  limita- 
tion is  prescribed  In  this  Code,  the  time 
wbich  has  already  run  shall  be  deemed  to 
bea  part  of  the  time  prescribed  as  such  lim- 
itation by  this  Code."  It  has,  perhaps, 
been  a  misfortune  to  the  people  of  the  ter- 
ritory and  state  that  the  acts  of  the  legis- 
lature of  1881  have  not,  for  the  most  Im- 
portant part,  been  printed,  except  in  the 
volume  known  as  the  "Code"  of  that  year 
and  this  Is  an  evidence  of  it;  for  the  civil 
practice  act  passed  December  1,1881,  which 
ends  with  section  763,  did  not  contain 
either  of  the  sections  above  mentioned. 
Section  1291  was  contained  in  an  act  enti- 
tled "An  act  relative  tocrlraes  and  punish- 
ments and  proceedings  in  criminal  cases," 
passed  November  16,  1881 ;  and  section 
1083  was  contained  in  au  act  entitled  "An 
net  defining  the  jurisdiction  and  practlcein 
probate  courts  of  Washington  Territory," 
passed  November  4,  1881,  (Abbott's  Real 
Property  Statutes,  No.  339,  note.)  Both 
acts  were  approved  December  1,  1881,  and 
went  into  effect  immediately;  and  wher- 
ever, in  the  Code,  the  words  "this  Code" 
are  found,  the  acts  read  "this  act,"  only. 
In  the  face  or  these  facts,  it  cannot  be  held 
that  the  sections  quoted  had,  or  were  In- 
tended to  have,  effect  outside  of  the  do- 
main of  the  laws  of  which  they  were 
parts;  and  the  conclusion  is  imperative 
that  the  general  statute  of  limitations 
found  in  chapter  2  of  the  Code  of  1881  is 
not  controlled  or  affected  by  them.  The 
supreme  court  of  the  United  States  In 
Sohn  v.  Waterson,  17  Wall.  596,  a  case 
where  it  was  unfettered  by  any  state  stat- 
ute or  judicial  construction,  preferred  to 
bold  that  a  new  statute  of  limitations 
took  effect  upon  pre-existing  rights  of  ac- 
tion, and  limited  them,  but  that  in  every 
such  case  the  full  time  allowed  by  the  new 
statute  should  be  available  to  the  com- 
plainant, and  it  has  consistently  adhered 
to  that  view.  Some  of  the  state  courts 
have  taken  different  views,  with  the  con- 
fusing effects  pointed  out  by  thefederal  su- 
preme court.  In  view  of  the  policy  of 
quieting  titles,  asshown  forth  in  the  short- 
ening of  the  time  for  bringing  these  real 
property  actions,  we  should  follow  Sohn 
v.  Waterson,  and  hold  that  in  this  case 
the  respondent's  title  would  have  become 
perfect  (the  facts  of  possession  being  as- 
sumed to  be  sufficient)  December  1, 1891, 
unless  the  next  consideration  to  be  men- 
tioned should  have  some  effect. 

It  is  suggested  that  section  760  of  the 
Code  of  1881,  reading,  "No  action  or  pro- 
ceedings commenced  before  this  Code  takes 
effjet,  and  no  right  accrued,  is  affected  by 
its  provisions,  "continued  the  20-year  stat- 
ute in  full  force  as  to  all  such  rights  of  ac- 
tion then  existing:  but,  inasmuch  as  it  is 
uot  necessary  that  we  decide  the  latter 


point,  we  prefer  to  leave  it  open  until  a 
case  is  presented  in  which  it  shall  be  the 
governing  test.  We  hold,  therefore,  that 
the  appellant  was  entitled  to  have  his  ti- 
tle quieted,  as  prayed  for;  and  the  decree 
is  set  aside,  and  the  cause  remauded  to  the 
superior  court  for  that  purpose. 

tfCNBAR.C.  J.,  and  UOYT,  SCOTT,  and 
ANDERS,  J  J.,  concur. 


(5  Wash.  712) 
BAUM  v.  SWEENEY  et  aL 
(Supreme  Court  of  Washington.   Feb.  14, 1893.) 
Appeal  from  County  Boa  bo  —  Time  op  Taki.no 
— Public  Printing. 

.  1. 2  Code,  8  119,  first  enacted  in  1881, 
which  requires  an  appeal  from  an  order  of  the 
board  of  county  commissioners  to  be  taken 
within  three  months,  must  prevail  over  1  Code, 
§  298,  first  enacted  in  1863,  and  re-enacted  for 
the  last  time  in  1879,  which  requires  such  ap- 
peals to  be  taken  within  20  days,  since,  in  case 
of  conflicting  statutes,  the  one  last  enacted  must 
be  held  in  force. 

2.  The  fact  that  the  county  auditor  had 
failed,  before  the  meeting  of  the  county  board 
for  the  May  term,  to  advertise  for  proposals  for 
publicpriuting  for  the  ensuing  year,  as  required 
by  1  Code,  §  2937,  does  not  deprive  the  county 
court  of  jurisdiction  to  let  the  contract  at  an 
adjourned  meeting  after  the  proposals  have  been 
properly  advertised  for,  and  bids  from  all  the 
papers  within  the  county  have  been  actually 
submitted,  since  everything  was  accomplished 
by  such  advertisement  that  could  have  been  ac- 
complished, had  it  been  published  previously. 

3.  Where  the  only  two  newspapers  in  the 
county  submit  to  the  county  board  proposals  for 
the  public  printing  for  the  ensuing  year,  and  the 
contract  is  let  by  the  county  board  to  one  of 
them,  which  has  not  been  published  for  six 
months,  as  required  by  1  Code,  §  2936,  the  su- 
perior court,  on  appeal  from  the  order  of  the 
board,  has  power  to  direct  the  contract  to  be 
awarded  to  the  paper  which  has  been  published 
for  the  required  period,  though  its  bid  is  higher 
than  the  one  submitted  by  the  paper  to  which 
the  board  let  the  contract. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  San  Juan 
county;  John  R.  Winn,  Judge. 

Frank  P.  Bourn  appealed  to  the  superi- 
or court  from  an  order  made  by  Joseph 
Sweeney  and  others,  as  a  board  of  coun- 
ty commissioners  of  San  Juan  county, 
awarding  the  county  printing  for  189J  to 
one  J.  C.  Wheeler,  and  rejecting  the  bid  of 
the  appellant.  From  a  judgment  of  the 
superior  court  setting  aside  the  order  of 
the  board,  and  directing  them  to  relet  the 
contract  as  provided  by  law,  the  board 
appeal.  Affirmed. 

Johnson  &  Moody,  for  appellants.  J.  N. 
Maxwell,  for  respondent. 

SCOTT,  J.  This  was  an  appeal  from  an 
order  of  the  board  of  county  commission- 
ers awarding  a  contract  for  the  county 
printing  of  San  Juan  county  for  the  fiscal 
year  of  1891  to  one  J.  C.  Wheeler,  publish- 
er of  a  newspaper  printed  in  said  county, 
known  as  the  "Islander."  The  respondent 
Frank  P.  Baum,  was  the  publisher  of  an- 
other paper  printed  in  said  county,  known 
as  the  "San  Juan  Graphic,"  and  he  took 
an  appeal  from  said  order  to  the  superior 
court  of  said  county.   The  board  of  corn- 
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missioners  moved  to  dismiss  tbe  appeal 
because  the  same  was  not  taken  within 
20  days  after  the  making  of  said  order,  as 
Is  provided  by  section  298  of  volume  1  of 
the  Code.  This  motion  was  denied  by  the 
court,  and,  judgment  being  rendered  in  fa- 
vor of  the  appellant,,  the  commissioners 
appealed  from  said  judgment  to  this 
court;  and  tbe  first  ground  of  error  al- 
leged is  tbe  refusal  of  the  court  below  to 
dismiss  the'  appeal  upon  their  motion, 
made  as  aforesaid.  The  respondent  here 
contends  that  the  ruling  of  tbe  lower 
court  was  right,  because  section  119,  vol. 
2,  Code,  provides  that  an  appeal  may  be 
taken  from  sucb  orders  within  tbree 
months. 

It  is  apparent  that  there  is  a  conflict  be- 
tween these  two  sections,  and  the  question 
here  is  as  to  which  must  prevail.  Under 
tbe  decision  of  this  court  in  Graetz  v.  Mc- 
Kensie,  3  Wash.  St.  194,  28  Pac.  Rep.  831, 
the  section  which  was  passed  latest  in 
point  of  time  must  be  held  iu  force.  By 
reference  to  the  Session  Laws  of  the  state 
and  territory,  it  is  found  that  section  298, 
limiting  appeals  in  such  cases  to  20  days, 
was  originally  passed  January  27,  1863, 
and  that  it  was  substantially  re-enacted 
from  time  to  time  down  to  and  including 
November,  1879;  the  limitation  being 
placed  at  20  days,  within  which  such  ap- 
peals might  be  taken,  during  all  of  this 
time.  Section  119.  authorizing  appeals 
within  three  months,  first  makes  its  ap- 
pearance in  the  Code  of  1881 ;  and,  having 
been  tbe  last  enactment,  it  follows  that 
the  same  must  govern,  and  that  the  ap- 
peal was  taken  within  the  requisite  time. 
Therefore  the  action  of  the  superior 
court  in  refusing  to  dismiss  the  appeal 
was  well  founded. 

The  order  aforesaid,  awarding  the  con- 
tract for  the  .county  printing  to  tbe  pub- 
lisher of  the  Islander,  was  made  on  the 
15th  day  of  June,  1891,  at  a  session  of  the 
board  of  commissioners  then  held;  the 
same  being  an  adjourned  session  from  tbe 
regular  May  session  of  said  board.  Sec- 
tion 2936,  vol.  l.of  the  Code,  provides  that 
the  contract  for  county  printing  shall  be 
let  at  the  May  session  of  the  board,  and 
section  2937  provides  that  it  shall  be  the 
duty  of  the  county  auditor,  at  least  five 
weeks,  and  not  more  than  eight  weeks, 
before  the  meeting  of  sucb  board  at  tbe 
May  term,  to  advertise  for  proposals  for 
the  public  printing  for  the  term  of  one 
year,  which  advertisement  shall  be  insert- 
ed for  four  consecutive  weeks  in  the  official 
newspaper  of  the  county,  etc.  This  notice 
bad  not  been  published  prior  to  the  meet-, 
lng  of  the  board  at  its  said  May  session, 
whereupon  the  commissioners  directed  a 
notice  to  be  published  that  such  bids 
would  be  received  and  entertained  ut  the 
adjourned  session  of  said  May  term,  and 
tbat  the  same  would  be  received  up  to  10 
A.  M.  of  the  15tb  day  of  June,  1891.  The 
facts  upon  which  tbe  cause  was  tried  in 
the  superior  court  were  agreed  to  by  stip- 
ulation, and  were  as  follows:  That  there 
were  but  two  newspapers  published  in 
said  San  Juan  county,  being  the  newspa- 
pers before  mentioned;  that  both  of  them 
submitted  bids  for  the  county  printing  to 
the  board  of  commissioners;  and  tbat 


both  of  said  bids  were  within  the  limits 
as  to  prices  prescribed  by  law.  Tt  further 
appears,  beyond  question,  that  tbe  San 
Juan  Graphic  was  tbe  only  newspaper 
published  in  said  county  for  six  months 
preceding  the  May  session  of  said  board, 
as  provided  by  said  section  2936.  The 
Islander  had  been  published  in  said  county 
for  a  period  of  timeless  than  three  months 
prior  to  the  letting  of  the  contract,  and 
was  clearly  ineligible  to  enter  into  such 
contract.  The  bid  of  the  publisher  of  the 
Islander,  for  sucb  county  printing,  how- 
ever, being  considerably  lower  than  tbat 
submitted  by  the  publisher  of  the  Graphic, 
notwithstanding  the  provisions  of  tbe 
statute,  the  board  of  commissioners 
awarded  tbe  contract  to  the  publisher  of 
the  Islander.  Upon  this  state  of  facts  tbe 
superior  court  entered  a  judgment  setting 
aside  tbe  action  of  tbe  board  of  commis- 
sioners, and  directing  them  to  proceed  to 
relet  the  contract  as  provided  by  law. 
This  was,  in  effect,  directing  the  board  to 
award  the  contract  to  the  publisher  of  the 
Graphic.  The  board  of  commissioners  al- 
lege that  tbe  action  of  the  superior  court 
was  erroneous,  because  tbe  board  bad  no 
jurisdiction  to  act  in  tbe  premises,  in  con- 
sequence of  the  notice  not  having  been 
published  at  tbe  time  required  by  law,  and 
that  the  action* of  the  board  in  awarding 
the  contract  to  the  Islauder  was  void. 
The  respondent  insists  tbat  the  board 
cannot  set  up  their  own  illegal  action, 
and  undertake  to  take  advantage  thereof. 
It  is  well  settled,  however,  that  the  doc- 
trine of  estoppel  does  Dot  apply,  as 
against  public  officers  acting  in  behalf  of 
the  public,  but  the  point  is  not  a  material 
one  in  this  case.  The  appellants  do  not 
seek  to  justify  or  uphold  their  action  in 
awarding  the  contract  to  tbe  Islander, 
but  insist,  tor  the  reasons  stated,  that  the 
superior  court  had  no  jurisdiction  to  ren- 
der any  judgment  in  the  cause,  and  espe- 
cially to  direct  the  board  to  proceed  to 
award  tbe  contract 

The  determination  of  this  point  must 
depend  upon  the  fact  as  to  whether  the 
failure  to  publish  tbe  notice  at  tho  pre- 
scribed time  was  fatal  to  the  jurisdiction 
of  the  hoard.  A  number  of  authorities 
have  been  cited  by  appellants  as  support- 
ing this  proposition,  but  none  of  them  are 
in  point,  when  compared  with  the  facts 
Involved  here.  Ordinarily,  where,  as  a 
prerequisite  to  the  letting  of  the  contract, 
a  notice  is  required  to  be  published,  the 
notice  must  be  published,  in  order  to  sus- 
tain the  action  of  the  board  in  entering  in- 
to tbe  contract.  But  in  this  case  every- 
thing whs  accomplished  by  tbe  publication 
of  the  notice  at  tbe  time  it  was  published 
that  could  have  been  accomplished  had  it 
been  published  previously.  It  appearing 
beyond  all  controversy  that  there  were 
but  two  newspapers  printed  in  said  coun- 
ty, and  tbat  both  of  these  newspapers  sub- 
mitted bids  for.  the  county  printing,  the 
object  of  the  notice  was  fully  attained. 
We  do  not  think  that  the  failure  to  give 
notice  at  tbe  time  prescribed  ought  to  be 
held  fatal.  In  fact,  where  the  bids  were 
received  as  fully  and  completely,  and  the 
rights  of  tbe  public  were  as  fully  protect- 
ed, without  a  notice,  as  the  same  could 
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have  been  with  one.it  seems  to  as  that  the 
fall  ore  to  give  any  notice  woald  not  have 
been  fatal.  It  Is  the  policy  of  the  law 
that  some  paper  should  be  designated  for 
the  county  printing,  and  this  should  not 
be  defeated  upon  some  mere  technical 

ground,  where  the  rights  of  the  public 
avo  in  no  way  been  Infringed.  The  ob- 
ject of  giving  a  notice,  in  such  cases,  is 
that  bids  may  be  received  from  all  com- 
petent parties,  in  order  that  the  public 
may  get  the  county  printing  done  in  a  de- 
sirable paper  at  the  lowest  expense.  While 
the  statute  provides  that  the  contract 
shall  be  let  tu  the  best  and  lowest  responsi- 
ble bidder,  it  stands  admitted  here  that 
the  bid  of  the  publisher  of  the  Graphic 
was  a  competent  one  In  all  respects.  The 
provision  of  the  law  requiring  the  notice 
to  be  published  prior  to  the  May  session 
of  the  board,  we  think,  should  be  treated 
as  directory,  and  that  the  failure  to  pub- 
lish the  same  at  said  time  should  not  pre- 
clude the  board  from  thereafter  publishing 
notice.  Matters  over  which  the  board 
have  no  control  may  prevent  the  giving 
of  the  notice  at  the  time  prescribed.  The 
time  is  not  the  essential  thing,  but  rather 
that  the  contract  should  be  let. 

Io  his  appeal  to  the  superior  court  the 
respondent  filed  a  paper  which  he  designat- 
ed as  a  "complaint,"  setting  np  the  Tacts, 
and  the  allegations  therein  were  admitted 
to  be  true  by  the  stipulation  of  the  par- 
tie*.  In  this  complaint  he  prayed  that  the 
action  of  the  board  in  awarding  the  con- 
tract to  the  publisher  of  the  Islander  should 
be  set  aside,  and  that  the  board  should  be 
compelled  to  proceed  and  relet  the  con- 
tract in  accordance  with  law.  It  was 
somewhat  in  the  nature  of  a  mandamus 
to  the  board,  to  compel  them  to  proceed 
and  award  the  contract  for  the  county 
printing  to  him,  as  the  publisher  of  the 
Graphic;  and  upon  the  facts  submittod  he 
was  entitled  to  this  relief,  as  the  said  news- 
paper was  in  every  way  qualified,  and  the 
bid  was  a  competent  one,  and  the  only  pos- 
sible competent  one,  under  the  law.  So 
that  the  board  of  commissioners  had  no 
discretion  in  the  premises,  in  any  manner, 
but  simply  a  ministerial  duty  to  perform, 
under  the  facts  submitted,— to  award 
the  contract  for  the  county  printing  to 
the  publisher  of  this  paper.  The  board 
bad  no  right  or  authority  to  entertain  a 
bid  from  the  publisher  of  the  Islander. 
While  tills  paper  might  have  been  other- 
wise competent,  and  fully  as  desirable  a 
paper  as  was  the  Graphic,  to  publish  the 
county  printing  in,  in  point  of  circulation 
and  otherwise,  yet  the  law  has  prescribed 
an  arbitrary  time  during  which  such  a 
newspaper  must  be  published  prior  to  the 
meeting  of  the  board,  and  that  time  was 
fixed  at  six  months.  It  Is  not  questioned 
but  that  the  legislature  bad  authority  to 
make  this  limitation,  and  consequently 
the  board,  at  Its  meeting,  had  nothing  to 
do,  except  to  accept  the  proposition  of  the 
publisher  of  the  Graphic,  providing  it  had 
any  authority  at  all  to  award  the  county 
printing  at  that  time.  We  think  it  had 
authority,  and  that  it  was  its  duty  to 
award  the  contract  at  said  time,  under 
the  circumstances,  and  that  the  order  of 
the  superior  court  in  directing  them  to 


proceed  to  award  the  contract  in  accord- 
ance with  the  law  was,  In  effect,  directing 
them  to  award  the  contract  to  the  pub- 
lisher of  the  Graphic,  which  would  have 
been  a  proper  one  to  have  made,  the  pub- 
lication of  that  paper  being  still  continued. 
Therefore  thedecislon  of  the  superioreourt 
is  affirmed. 

DUNBAR,  C.  J.,  concurs.  ANDERS  and 
STILES,  J  J.,  concur  In  result.  MOYT,  J., 
dissents. 


(5  Wash.  693) 

MURRAY  t.  MEADE.  Sheriff. 

(Supreme  Court  of  Washington.   Feb.  7,  1893.) 

Pleading  and  Proof— Assignment  or  Judgment 
—  Subktt  or  Judgment  Debtor  —  Release  or 
Lbvt  bt  Sheriff. 

1.  Where  evidence  is  admitted  without  ob- 
jection on  the  ground  of  variance  from  the  alle- 
gations in  the  complaint,  the  court,  on  motion 
for  a  nonsuit,  ought  to  consider  the  complaint 
amended  to  correspond  with  the  facts  proven. 

2.  Payment  of  the  full  amount  of  a  judg- 
ment and  costs  by  a  surety  of  the  judgment 
debtor,  in  consideration  of  a  surrender  by  the 
judgment  creditor  of  all  control  over  the  judg- 
ment and  the  execution  issued  thereon,  consti- 
tutes an  assignment  of  the  judgment  and  the 
execution  to  the  surety. 

3.  Code  Proc  |  730,  which  provides  that 
so  much  of  the  judgment  as  remains  unsatis- 
fied may  be  prosecuted  to  execution  for  the  use 
of  the  judgment  debtor's  surety  who  has  made 
any  payment  which  is  applied  on  the  judgment, 

§ reserves  to  the  surety  not  only  the  judgment, 
ut  also  the  benefit  of  a  levy  on  the  judgment 
debtor's  property  under  an  execution  issued  on 
the  judgment 

4.  The  levy  on  execution  of  sufficient  prop- 
erty to  pay  the  judgment  does  not  divest  a  sure- 
ty of  the  judgment  debtor  of  all  interest  in  the 
judgment,  so  as  to  render  his  subsequent  pay- 
ment of  the  judgment  a  voluntary  payment, 
and  to  deprive  him  of  all  recourse  against  the 
sheriff  for  the  latter's  wrongful  release  of  the 
levy. 

5.  A  sheriff  who  Is  notified  of  the  assign- 
ment of  a  judgment,  and  who  Is  directed  oy 
both  the  Judgment  creditor  and  the  assignee  to 
proceed,  for  the  assignee's  benefit,  with  the  sale 
of  property  levied  on  under  execution  issued  on 
the  judgment,  is  liable  to  the  assignee  for  re- 
leasing the  property  and  returning  the  execution 
unsatisfied,  though  he  does  so  by  the  direction 
of  the  attorney  of  record  for  the  judgment  cred- 
itor, since  a  client  has  a  right  to  control  both 
his  attorney  and  the  sheriff. 

Appeal  from  superior  court,  Kittitas 
county;  Carroll  B.  Graves,  Judge. 

Action  by  David  Murray  against  A.  A. 
Meade,  sheriff,  for  false  return  of  an  execu- 
tion unsatisfied.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Reversed. 

Pruyn  &  Ready,  for  appellant.  H.  J. 
Snlvely,  for  respondent. 

STILES,  J.  One  Louden,  having  com- 
menced an  action  in  tho  superior  court  of 
Kittitas  county  against  Randall  and  Car- 
ruthers,  partners,  caused  an  attachment 
to  be  Issued  and  levied  upon  certain  per- 
sonal property.  Thereafter  the  plaintiff 
in  this  action,  with  another,  executed  and 
delivered  to  the  sheriff  a  forthcoming 
bond,  and  the  property  was  returned  to 
the  judgment  debtors.  After  obtaining 
his  Judgment,  Louden  issued  an  execution, 
which  was  delivered  to  the  sheriff,  who 
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was  defendant  In  tbte  action,  and  the 
sheriff  levied  upon  property  of  the  Judg- 
ment defendants  sufficient  to  pay  the 
amount  named  in  the  execution.  While 
the  property  levied  upon  wasln  the  hands 
of  defendant  under  the  execution,  the 
plaintiff  paid  Into  the  hands  of  Louden 
the  sum  of  $437.47.  which  was  the  fnll 
amount  of  the  Judgment  and  coats,  then 
a  lien  upon  the  property  in  the  hands  of 
the  sheriff.  The  plaintiff  took  from  Lou- 
den a  document  reading  as  follows: 
"  Louden  against  Randall  and  Carruthers. 
To  A.  A.  Meade:  Please  be  directed  and 
governed  in  all  matters  pertaining  to  the 
Judgment  and  execution  Issued  in  this 
case  by  the  direction  of  David  Murray,  and 
no  one  else."  This  paper  plaintiff  dell  v. 
ered  into  the  bands  of  the  sheriff,  together 
with  one  signed  by  himself  as  follows: 
"Louden  against  Randall  et  al.  To  Sher- 
iff A.  A.  Meade:  You  will  proceed  to  sell 
the  property  levied  upon  under  the  execu- 
tion Issued  out  In  this  cause,  and  satisfy 
tbe  Judgment  out  of  the  property  levied 
upon.**  The  attorney  for  plaintiff,  at  the 
time  that  be  delivered  said  notices  to  the 
sheriff.  Informed  bim  of  the  transaction 
between  Murray  and  Louden,  and  further 
directed  the  sheriff  to  proceed  and  sell  the 
property  levied  upon,  and  satisfy  the  exe- 
cution. Subsequently  tbe  sheriff,  under 
tbe  direction  of  the  a  ttorney  for  Louden 
in  the  original  caae,  released  the  levy,  and 
returned  tbe  execution  Into  court  unsatis- 
fied. This  action  was  brought  against  tbe 
sheriff  for  damages  upon  a  false  return, 
and  the  court  below,  after  bearing  the 
plaintiff's  testimony,  entered  a  nonsuit. 
The  complaint  contained  tbe  following  al- 
legation: "(5)  On  the  27th  day  of  April, 
18A1,  plaintiff,  as  surety,  paid  the  execu- 
tion creditor,  Louden,  the  full  amount  of 
the  Judgment,  and  at  once  gave  defendant 
sheriff  immediate  notice  of  thatfact,  which 
wan  also  done  by  Louden,  and  defendant 
was  required  to  proceed  In  all  things  fur- 
ther In  the  interest  of  this  plaintiff,  to  re- 
tain the  goods  and  expose  them  for  sale. " 
In  tbe  statement  of  facts  we  find  the  fol- 
lowing, certified  to  by  the  court  below  as 
tbe  proof  introduced  to  suatuin  tbe  fore- 
going allegation  in  the  complaint:  "On 
the  24th  day  of  April.  1801,  the  above- 
named  plaintiff  in  this  rase,  to  wit,  David 
Murray,  as  surety  on  said  bond  to  release 
said  writ  of  attachment  so  levied  upon 
the  goods  and  chattels  of  the  said  J.  B. 
Randall,  as  aforesaid,  paid  said  George 
W.  Louden,  the  plaintiff  in  said  execution, 
the  sura  of  four  bund  red  and  thirty-seven 
&  45-100  dollars,  said  sum  being  the  fnll 
amount  of  said  judgment  and  coats  ren- 
dered in  9aid  action,  in  consideration  that 
the  said  George  W.  Louden,  the  plaintiff 
In  said  execution,  would  surrender  to  the 
said  David  Murray  control  over  the  Judg- 
ment and  execution  in  said  cause  of  Lou- 
den against  Randall  &  Carruthers,  part- 
ners as  tbe  Eilensburgh  Trading  Compa- 
ny; that,  in  consideration  of  the  payment 
of  the  said  sum  of  four  hundred  and  thir- 
ty-seven &  45-100  dollars  by  the  said  plain- 
tiff in  this  action,  the  said  George  W.  Lou- 
den did  surrender  to  the  said  David  Mur- 
ray control  over  said  Judgment  and  exe- 
cution, and  George  W.  Louden  signed  tbe 
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following  notice,"  etc.  There  was,  per- 
haps, a  variation  between  tbla  proof  and 
tbe  allegation  of  tbe  complaint  of  the 
payment  of  the  Judgment,  but  It  would 
appear  that  the  evidencesbowlngthefacts 
to  be  as  they  are  stated  in  tbe  statement 
of  facts  was  admitted  without  objection, 
and,  therefore,  upon  a  motion  for  a  non- 
suit, the  court  ought  to  have  considered 
tbe  complaint  amended  to  correspond 
with  the  facts  proven.  This  suggeation 
does  away  with  the  point  made  by  tbe  re- 
spondent that  tbe  complaint  did  not  state 
facts  sufficient  to  constitute  a  eause  of  ac- 
tion. 

Tbe  matters  in  controversy  here  are 
two:  First.  Did  tbe  transaction  between 
Louden  and  Murray  amount  toan  assign- 
ment of  tbe  Judgment  and  execution  to 
tbe  latter?  Upon  the  facts  as  stated,  we 
are  constrained  to  bold  that  they  do. 
i  Tbe  appellant  maintains  that.  Inasmuch  as 
Murray  was  merely  a  surety,  the  moment 
that  It  Is  admitted  that  suftken  t  property 
of  bis  principal  bad  been  levied  upon  to 
pay  the  Judgment,  the  Judgment  waa  sat- 
isfied as  against  him,  and  that  be  bad  no 
further  relation  with  tbe  matter,  and  was 
a  mere  volunteer  in  paying  any  money  to 
Louden.  If  tbe  facts  showed  a  mere  vol- 
untary payment,  the  general  doctrine  of 
the  authorities  might  perhaps  sustain  the 
position  taken.  Freem.  Ex'na,§  260;  Mul- 
ford  v.  Estudillo,  28  Cal.  05;  Howerton  v. 
Sprague,  64  N.  C.  451.  Still  our  statute 
(Code  Proc.  §  730)  has  this  to  say  In  caaes 
of  this  kind :  M  When  any  defendant,  sure- 
ty in  a  Judgment,  or  special  bail  or  replev- 
in, or  surety  in  a  delivery  bond  or  replevin 
bond,  or  any  person  being  surety  in  any 
bond  whatever,  has  been  or  shall  be  com- 
pelled to  pay  any  Judgment  or  any  part 
thereof,  or  shall  make  any  payment  which 
is  applied  upon  such  Judgment  by  reason 
of  such  suretyship,  *  *  *  so  much  of 
the  Judgment  as  remains  unsatisfied  may 
be  prosecuted  to  execution  for  his  use." 
Againat  this  statute  it  is  urged,  however, 
that  it  is  not  tbe  execution  which  is  pre- 
served for  tbe  benefit-  of  tbe  surety,  but 
the  Judgment  only,— a  refinement  of  tbe 
language  of  tbe  statute  wbicb  we  do  not 
think  should  be  supported.  If  au  execu- 
tion has  been  issued,  and  property  levied 
on  thereunder,  we  see  no  reason  why  the 
surety  should  not  have  tbe  benefit  of  the 
levy.  Tbe  argument  that,  inaamucb  as 
property  sufficient  has  been  levied  upon  to 
satisfy  the  Judgment,  the  surety  can  have 
no  interest  in  paying  off  tbe  Judgment, 
and  therefore  should  be  treated  merely  as 
an  intermeddler  If  he  does  so,  is  not  well 
sustained.  It  may  be  that  the  surety, 
through  mere  friendly  feeling  for  the  Judg- 
ment debtor,  may  desire  to  postpone  for 
a  lawful  time  the  aale  under  tbeexecution. 
In  order  to  give  the  debtor  an  opportuni- 
ty to  save  bis  property  from  sacrifice,  and 
that  alone  would  be  a  sufficient  motive 
for  his  paying  the  creditor  the  full  amount 
of  tbe  Judgment,  and  having  himself  sub- 
rogated in  the  place  of  the  creditor;  a 
thing  which  he  might  not  do  at  all  if  im- 
mediately upon  his  payment  tbe  execution 
were  necessarily  to  lapse,  since  there  might 
be  in  the  hands  of  the  officer  other  subse- 
quent executions  which  would  thereby  ob- 
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tain  priority  and  perhaps  cause  the  loss 
of  all  that  he  had  paid.  However  this 
may  be,  aH  was  before  stated,  it  is  oar 
view  that  the  facts  ot  the  transaction  be- 
tween Louden  and  M array  constitute  an 
assignment  from  the  former  to  the  latter 
of  all  his  rights  under  the  Judgment  in  ex- 
ecution, and  that,  when  notice  of  this 
transfer  had  been  given  to  the  sheriff,  he 
was  hound  to  proceed  with  the  execution 
as  directed  by  Murray.  This  must  be  so, 
unless  the  next  point  made  by  the  respond- 
ent is  well  taken,  vis.  that  the  sheriff  was 
justified,  after  he  bed  received  the  notices 
from  Louden  and  Murray,  in  obeying  the 
direction  of  Louden's  attorney  to  return 
the  execution  unsatisfied.  The  authority 
of  an  attorney  over  an  execution  issued 
in  a  case  wherein  he  has  obtained  a  judg- 
ment extends  beyond  a  doubt  to  the  con- 
trol of  the  execution,  but  it  is  not  he  alone 
that  may  control  the  execution.  The 
cases  cited  by  respondent— State  v.  Boyd, 
G3  Ind.  428,  and  Read  v.  French,  28  N.  Y. 
293— are  cases  where  the  attorney's  con- 
trol of  an  execution  had  been  exercised 
without  any  interference  on  the  part  of  the 
execution  plaintiff;  and  it  may  be  that  in 
New  York  an  attorney  has  a  larger  meas- 
ure of  control  of  an  execution  than  else- 
where, since  in  that  state  the  attorney 
himself  issues  the  execution  without  resort 
to  the  formal  act  of  the  clerk  of  the 
court.  This  appears  from  the  case  cited. 
But  in  the  Indiana  case  It  is  said:  "The 
attorney  "f  the  plaintiff  has  a  right  to 
control  the  service  of  an  execution  by  vir- 
tue of  his  original  retainer,  and  both  the 
plaintiff  and  his  attorney  may  authorize 
the  sheriff  to  depart  from  the  regular  and 
ordinary  course  ot  executing  It."  That 
both  attorney  and  client  may  direct  the 
sheriff  is  sustained  by  Crocker  on  Sheriffs, 
§  412,  and  numerous  cases  there  cited.  In 
a  case  like  the  one  at  bar,  where  the  sher- 
iff Is  informed  that  the  judgment  has  been 
assigned,  and  is  directed  by  the  execution 
plaintiff  and  his  assignee  in  writing  to  pro- 
ceed with  the  execution  for  the  benefit  of 
the  assignee,  and  these  directions  remain 
unrevoked,  whatever  may  be  the  authori- 
ty of  the  attorney  of  the  plaintiff  before 
the  assignment,  the  sheriff  should  not  be 
excused  when  he  so  far  departs  from  his 
instructions  as  to  release  the  property  in 
his  hands,  and  return  the  execution  un- 
satisfied. A  client,  unless  the  attorney  has 
some  interest  in  the  judgment  more  than 
that  involved  in  the  making  of  the  money 
upon  an  execution  for  the  benefit  of  his 
client,  has  a  right  to  control  both  his  at- 
torney and  the  sheriff.  The  judgment  is 
reversed,  and  the  cause  remanded  for  a 
new  trial  in  accordance  with  this  opinion. 

DCNBAR,  C.  J.,  and  HOYT,  ANDERS, 
and  SCOTT,  JJ.,  concur. 


(5  Wash.  807) 
BELLINGHAM  BAY  &  B.  C.  R.  CO.  v. 

STRAND  et  al. 
(Supreme  Court  of  Washington.   Feb.  7, 1893.) 
C09T8  on  Appeal— Motion  to  Ketax. 
1.  A  motion  in  the  supreme  coart  to  retax 
costs  of  an  appeal,  made  nearly  eight  months 


after  the  judgment  was  rendered,  and  nearly 
six  months  after  the  remittitur  and  execution 
were  issued,  will  not  be  entertained. 

2.  A  motion  to  retax  costs  on  appeal,  which 

?ives  no  notice  of  the  particular  items  ob- 
ected  to,  is  too  indefinite. 

On  motion  to  retax  costs.  Refused. 
For  former  report,  see  30  Pac.  Rep.  144. 

PER  CTTRIAM.  This  is  a  motion  to  re- 
tax costs,  aud  the  motion  1b  as  follows 
"Come  now  the  above-named  respondents, 
and  respectfully  petition  the  above-en- 
titled court  for  an  order  retaxing  the  costs 
taxed  by  the  clerk  of  the  above-entitled 
court  herein,  on  the  ground  and  for  the 
reason  that  said  costs  have  been  improp- 
erly taxed  by  the  clerk,  and  on  the  further 
ground  that  said  costs  have  been  improp- 
erly allowed  to  the  appellants  by  the  clerk 
of  this  court."  The  judgment  was  ren- 
dered in  this  cause  May  12, 1892,  the  remit- 
titur issued  July  30th,  and  execution  is- 
sued August  13th,  so  that  nearly  eight 
months  have  elapsed  since  the  opinion  was 
rendered,  and  nearly  six  months  since  the 
execution  was  issued.  Under  the  circum- 
stances, the  motion  for  retaxation  of 
costs  will  not  at  this  time  be  entertained 
by  this  court.  Further,  the  motion  is  so 
indefinite  that  the  opposite  party  has  no 
notice  of  what  particular  items  of  costs 
are  objected  to.  For  these  reasons  the 
motion  will  be  refused.  The  other  ques- 
tions raised  in  the  discussion  of  the  case 
we  do  not  now  pass  upon. 


(5  Wash.  696) 
McCONNELL  et  al.  v.  KAUFMAN. 
(Supreme  Court  of  Washington.   Feb.  7,  1893.) 
Attachment— Excessive  Lbvx— Effect  on  Soeb- 
iff'8  Sale  —  Purchase  from  Attachment 
Debtor. 

1.  Where  an  attachment  is  otherwise  valid, 
the  excessiveness  of  the  levy  by  the  sheriff  will 
not  render  it  void,  even  as  to  the  excessive  por- 
tion, so  as  to  prevent  the  title  from  passing  to 

I  the  purchaser  at  the  sheriff's  sale,  as  against 
one  claiming  under  the  attachment  debtor  by  a 
sale  subsequent  to  the  levy. 

2.  In  the  absence  of  a  statutory  provision 
prescribing  the  method  by  which  to  determine 
whether  or  not  a  levy  under  a  writ  of  attach- 
ment is  excessive,  a  mere  demand  on  the  sher- 
iff, by  the  attachment  debtor  or  his  assignee, 
to  release  all  but  sufficient  of  the  property  lev- 
ied on  to  satisfy  the  judgment,  will  not  defeat 
the  levy,  so  as  to  prevent  title  from  passing  to 

j  the  purchaser  at  the  sheriffs  sale;  the  remedy 
I  of  the  attachment  debtor  or  his  assitsnee  being 
by  application  to  the  court  from  which  the  at- 
tachment issued. 

3.  An  order  of  court,  directing  the  sale  of 
attached  property,  made  on  motion  of  a  creditor 
claiming  under  a  levy  subsequent  to  the  sale  of 
the  property  by  the  attachment  debtor,  is  not 
invalid,  as  to  the  purchaser  at  such  sale,  where 
prior  attachment  creditors  join  in  the  motion, 
and  the  order  of  sale,  in  terms,  recognizes  the 
prior  attachment. 

4.  Purchasers  of  attached  property  from 
the  attachment  debtor  are  chargeable  with  no- 
tice of  the  fact  that  the  court  may  order  its 
sale,  as  provided  in  Code  Proc.  8  303.  unless 
they  furnish  bond  to  the  sheriff  for  the  release 
of  the  property,  or  unless  they  pay  the  claim  of 
the  attachment  creditor;  and  notice  of  their 
rights,  acquired  by  virtue  of  such  purchase, 
given  at  the  sheriffs  sale  under  the  attacb- 
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meat,  will  not  prevent  the  title  from  passing  to 
the  purchaser  at  such  sale. 

Appeal  from  superior  court.  King  coun- 
ty; R.  Osborn,  Judge. 

Action  by  Theodore  W.  McConnell  and 
another  against  David' Kaufman  for  the 
conversion  of  a  stock  of  goods  claimed  by 
plaintiffs  under  a  bill  of  sale  from  the 
former  owners,  and  by  defendant  by  virtue 
of  a  sale  under  attachment  issued  against 
such  former  owners.  From  a  judgment  in 
plaintiffs'  favor,  defendant  appeals.  Re- 
versed. 

P.  I\  Carroll  and  Thomas  K.  Shepard, 
for  appellant.  Thompson,  Edsen  &  Hum- 
phries, for  respondents. 

STILES,  J.  On  December  28, 1880,  the 
firm  of  McConnell,  Parker  &  Co.  bad  had 
their  property  attached  by  the  sheriff  of 
King  county,  at  tbesult  of  the  T^eak  Glove 
Manufacturing  Company,  for  the  recovery 
of  $404.65.  Two  days  later,  and  beforeany 
other  attachments  had  been  placed  In  the 
sheriff's  hands,  the  plaintiffs  in  this  action 
took  from  McConnell,  Parker  &  Co.  a  bill 
of  sale  of  the  goods  levied  upon  br  the  sher- 
iff, and  then  in  bis  hands.  The  plaintiffs 
thereupon  notified  the  sheriff  of  the  transfer 
of  the  property  to  them,  and  demanded 
that  be  set  aside  enough  goods  to  satisfy 
his  attachment,  and  release  the  remainder 
to  them.  This  he  refused  to  do,  and  the 
goods  remained  in  his  possession.  Subse- 
quently other  attachments  were  delivered 
to  the  sheriff  for  levy,  and  they  also  were 
levied  upon  these  same  goods.  In  all, 
some  seven  or  eight  attachments  were 
placed  in  the  bands  of  the  sheriff.  At  a 
subsequent  date,  upon  a  showing  by  at- 
taching creditors  that  theproperty,  which 
consisted  of  a  stock  of  boots  and  shoes, 
wan  In  great  danger  of  deterioration  In 
value  by  reason  of  its  situation,  which 
was  in  a  tent,  where  it  was  greatly  ex- 
posed to  fire  and  dampness,  the  court  or- 
dered the  sheriff  to  sell  the  entire  lot,  and 
hold  the  proceeds  to  a  wait  such  judgments 
as  might  thereafter  be  entered  In  the  at- 
tachment suits.  Underthis  orderthesber- 
iff  sold  the  property  to  the  defendant  In 
this  action  for  $2,500.  At  the  sale  the 
plaintiffs  gave  notice  that  they  claimed  to 
own  the  goods,  and  that  any  person  buy- 
ing them  would  get  no  title.  This  action 
is  brought  against  the  purchaser  at  the 
sheriff's  sale  tor  the  value  of  the  goods, 
less  certain  amounts  either  received  by  the 
plaintiffs  themselves,  or  paid  for  their  use. 
Upon  the  trial  it  appeared  that  the  man- 
ner in  which  the  plaintiffs  obtained  their 
claim  to  be  the  owners  of  the  goods  was 
as  follows:  On  December  28,  18S0,  and  for 
some  time  theretofore.  McConnell,  Parker 
&  Co.  bad  been  indebted  to  the  plaintiffs 
upon  various  notes,  and,  both  before  and 
after  the  attachment  of  the  Leak  Qlove 
Manufacturing  Company,  plaintiffs  bad 
been  pressing  for  a  settlement  of  their  de- 
mands. On  the  second  day  after  the  at- 
tachment was  levied,  it  was  agreed  be- 
tween plaintiffs  and  McConnell.  Parker  & 
Co.  that  the  latter  should  sell  and  deliver 
to  the  plaintiffs  the  goods  then  in  the  sher- 
iff's bands  in  consideration  for  the  surren- 
der to  tbem  of  all  of  the  evidences  of  in- 


debtedness held  by  the  plaintiffs,  and  in 
consideration  of  the  plaintiffs'  notes,  pay- 
able at  a  future  period,  iu  the  sum  of 
$2,100.  It  was  also  agreed  by  the  plain- 
tiffs that  they  would  pay  off  and  satisfy 
the  claim  of  the  Leak  Glove  Manufacturing 
Company,  and  the  claims  of  certain  other 
creditors  of  McConnell,  Parker  &  Co.  Plain- 
tiffs endeavored  to  raise  money  to  pay  off 
the  Leak  Glove  Manufacturing  Company's 
attachment,  but  were  unable  todo  so,  and 
it  remained  unpaid  until  satisfied  by  the 
proceeds  of  the  attachment  sale.  Subse- 
quent to  the  sale  of  the  goods  by  the  sher- 
iff, the  attaching  creditors  obtained  judg- 
ments against  McConnell,  Parker  &  Co.; 
and  the  Leak  Clove  Company's  attach- 
ment was  satisfied  in  full,  and  the  remain- 
der of  the  $2,500  was  paid  on  other  judg- 
ments. These  matters  appeared  from  the 
plaintiffs' case,  and  at  its  conclusion  the 
defendant  moved  thecourt  to  direct  a  ver- 
dict in  his  favor  upon  the  folio  wlngground, 
viz. :  "That  by  reason  of  the  order  read  in 
evidence, directing  thesberiff  to makeasale 
of  the  property  as  incase  of  execution,  un- 
der the  attachments,  and  to  hold  and  ap- 
ply the  proceeds  according  to  subsequent 
judgments,  the  title  of  the  purchaser  at 
the  sheriff's  sale  related  back  to  the  lien  of 
the  first  attachment,  which  antedated  the 
bill  of  sale  and  transfer  from  the  attach- 
ment debtors  to  the  plaintiffs,  and  the  sale 
therefore  passed  a  perfect  title  to  the 
whole  property."  This  motion  thecourt 
denied,  and  inasmuch  as,  in  our  opinion, 
it  should  have  been  granted,  aud, if  grant- 
ed, would  settle theentire controversy,  we 
shall  confine  the  discussion  of  the  case  to 
this  single  point. 

For  the  sake  of  the  argument,  it  will  be 
conceded  that  a  judgment  debtor  may 
make  a  valid  sale  of  property  In  the  hands 
of  an  officer  under  au  attachment,  so  as  to 
vest  in  the  purchaser  the  title  to  the  prop- 
erty, subject  to  existing  attachment  Ileus, 
so  as  to  cut  off  any  subsequent  attach- 
ment creditors'  rights;  and  It  will  be  con- 
ceded, also,  that  in  this  case  the  levy  of 
the  sheriff  was  excessive.  The  amount  of 
the  Leak  Glove  Manufacturing  Compa- 
ny's claim  was  only  $404.65,  but,  by  the 
time  the  judgment  was  obtained,  it  took 
$850.05  to  satisfy  it.  The  property  was 
probably  worth  six  or  seven  thousand 
dollars.  Undoubtedly  a  debtor,  in  case  of 
an  excessive  levy,  is  entitled  to  relief, 
and  his  successor  in  Interest  would  be  enti- 
tled to  the  same  relief.  But  the  question 
is  whether,  the  attachment  being  a  valid 
one,  the  excessiveness  of  the  levy  would 
under  any  circumstances  render  it  void  as 
to  all,  or  any  part,  of  the  property  levied 
upon,  so  that  a  sale  under  It  would  pre- 
vent the  title  passing  to  the  purchaser,  in 
whole  or  in  part.  In  this  case  we  have 
seen  that  the  plaintiffs  contracted  with 
McConnell,  Parker  &  Co.  to  pay  off  and 
satisfy  the  Leak  Glove  Company's  attach- 
ment. This  they  did  not  do,  nor  had  they 
any  present  ability  to  do  so,  except 
through  the  efforts  which  they  might 
make,  and  did  make,  to  borrow  the  money 
elsewhere,  sufficient  to  carry  out  their 
agreement.  Therefore  the  levy  of  the 
Leak  Glove  Manufacturing  Company  con- 
tinued, unless  the  plaintiffs'  act  in  de- 
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mandlng  of  the  sheriff  that  be  release  all 
but  sufficient  of  the  goods  to  satisfy  the 
attachment  was  sufficient  to  defeat  the 
entire  levy.  The  statute  requires  the  sher- 
iff, In  attachment  cases,  to  take  and  re- 
tain In  his  possession  at  least  50  per  cent, 
more  than  the  amount  which  the  plaintiff 
In  his  affidavit  claims  to  be  doe,  (Code 
Proc.  §  296;)  but  there  Is  no  provision  of 
the  statute  specifying  the  metbod  by 
which  it  can  be  determined  whether  a  levy 
is  excessive  or  not.  Obviously,  neither 
the  debtor  nor  bis  successor  lu  interest,  in 
such  a  case,  would  have  a  right  to  set  up 
his  judgment  as  the  criterion  by  which 
property  should  be  released.  Neither  can 
the  sheriff  be  held  to  make  a  selection 
which  would  bind  the  creditor,  since  if,  in 
any  such  case,  the  sheriff  takes  upon  him- 
self to  say  when  he  has  sufficient  property, 
be  will  be  liable  to  the  attachment  credit- 
or if  he  fulls  to  retain  enough  to  meet  the 
requirement  of  the  statute.  The  only  rea- 
sonable way  that  presents  itself  in  such 
cases  is  that  the  debtor  or  his  successor  in 
Interest  should  make  an  application  to  the 
court  from  which  the  attachment  issued 
for  relief.  This  was  the  proceeding  taken 
in  Hughes  v.  Tennison,  3  Tenn.  Ch.  641. 
The  sheriff,  of  course,  must  take  his  chance 
that  his  levy  is  so  excessive  as  to  become 
oppressive;  but  we  are  aware  of  no  case 
which  holds  that  the  excessiveness  of  the 
levy,  even  if  it  amounted  to  oppression, 
would  rendpr  the  whole  levy  void,  so  that 
a  sale  would  not  pass  title  to  the  purchas- 
er. Nor  can  it  be  said  that  the  levy  would 
be  good  as  to  the  proper  amount,  and  void 
as  to  the  remainder;  for  the  writ  covers 
every  article  taken  under  it,  until  there  Is 
a  specific  release.  Falling  to  take  legal 
steps  to  reduce  the  amount  of  the  levy, 
the  debtor  must  be  taken  to  have  elected 
to  rely  upon  bis  remedy  against  the  sheriff 
for  damages  as  for  an  excessive  levy; 
and  his  vendee  is  in  precisely  the  same  po- 
sition. 

The  next  point  is  that  the  order  made 
by  the  court  for  the  sale  of  the  goods  was 
not  made  in  the  Leak  Glove  Manufactur- 
ing Company's  case,  but  was  made  in  an- 
other case,  which  was  the  last  oftheseries 
of  attachments  issued  by  the  creditors  of 
McConnell,  Parker  &  Co.  The  fact  about 
that  is,  however,  that,  although  the  mo- 
tion for  the  order  of  sale  was  made  and 
the  order  was  entered  In  another  case,  the 
Leak  Glove  Manufacturing  Company,  and 
all  the  other  attaching  creditors  of  Mc- 
Connell, Parker  &  Co.,  were  brought  into 
court,  and  actually  Joined  in  moving  the 
court  to  make  the  order,  and  the  order, 
in  terms,  recognized  all  of  the  attachment 
cases,  including  that  of  the  Leak  Glove 
Manufacturing  Company,  and  directed  the 
property  to  he  sold,  and  the  proceeds  held 
to  await  Judgments.  At  most,  this  could 
only  be  said  to  have  been  an  Irregular 
order.  The  statute  (Code  Proc.  §  303)  pro- 
vides: "  Whenever  it  shall  be  made  to  ap- 
pear satisfactorily  to  the  court  or  judge 
that  the  interest  of  the  parties  to  the  ac- 
tion will  be  subserved  by  a  sale  of  any  at- 
tached property,  the  court  or  judge  may 
order  such  property  to  be  sold  in  the 
same  manner  as  like  property  is  sold  under 
execution."     Now  we  take  it  that  the 


plaintiffs,  having  bought  from  McConnell, 
Parker  &  Co.  after  the  property  was  at- 
tached, were  bound  to  know  that  unlesn 
they  protected  themselves  by  furnishing 
the  sheriff  with  a  bond  to  release  the  goods 
entirely,  or  unless  they  paid  the  Leak 
Glove  Manufacturing  Company's  claim, 
the  court  was  liable,  in  the  ordinary 
course  of  proceeding,  to  make  an  order 
for  the  sale  of  these  goods.  Tbey  bought 
with  notice  that  such  a  transaction  might 
take  place,  and  were  fully  bound  by  the 
order  it  made,  since  it  could  not  be  admit- 
ted for  a  moment  that  8  debtor  might  de- 
feat the  power  of  the  court  to  make  the 
order  by  transferring  bis  title  to  the  prop- 
erty attached  after  a  writ  had  been  levied. 
The  sheriff  sold  under  the  order  thus  made, 
and  the  plaintiffs  appeared  at  the  sale, 
and  gave  notice  which  informed  purchas- 
ers that  no  title  to  these  goods  would  be 
obtained  by  a  purchaser  at  that  sale. 
This  information  was  untrue,  as  we  have 
seen,  since  the  lien  of  the  Leak  Glove  Com- 
pany's attachment,  if  not  the  other  liens, 
continued.  The  sale  made  was  neither 
void,  nor  voidable,  but  passed  the  title 
to  the  defendant  at  the  price  which  he  bid; 
and,  if  there  were  irregularities  in  con- 
nection with  it,  it  is  the  sheriff  that  is  re- 
sponsible, and  not  the  derendant.  Inas- 
much as  the  error  made  was  in  refusing 
to  direct  a  verdict  for  defendant,  there 
must  be  a  new  trial  of  the  case,  unless  the 
appellant  will  consent  to  the  entry  of  a 
nonsuit,  Instead,  within  30  days  from  the 
filing  of  this  opinion.  Judgment  reversed, 
with  costs  to  appellant. 

HOTT,  ANDERS,  and  SCOTT,  J  J.,  con- 
cur. 


(5  Wash.  704) 
WHEELER  et  al.  v.  SMITH,  (PUGET 
SOUND  LIME  CO.,  Intervener.) 
(Supreme  Court  of  Washington.   Feb.  8, 189a) 
Miming  Claims— Limestone  Deposit— School 
Land. 

1.  Land  containing  a  deposit  of  limestone, 
entirely  devoid  of  ore,  cannot  be  located  as  a 
mining  claim,  either  lode  or  placer,  since  the 
mineral  land  laws  of  the  United  States  were 
enacted  for  the  purpose  of  securing  to  miners 
upon  public  lands  the  title  to  "minerals"*  dis- 
covered by  them.  Freezer  v.  Sweeney,  21  Pac 
Rep.  20,  8  Mont.  508,  disapproved. 

2.  Act  Cong.  June  3,  1878,  which  author- 
izes the  sale,-  in  Washington,  Oregon,  Califor- 
nia, and  Nevada,  of  public  land  chiefly  valu- 
able for  stone,  and  which  expressly  prohibits 
the  acquisition  of  mineral  land  under  such  act, 
shows  an  intention  by  congress  to  prohibit  the 
acquisition  of  stone  lands  under  the  mineral 
land  laws. 

3.  Under  Act  Cong.  March  2,  1853,  $  20, 
which  reserves  sections  10  and  30  in  each 
town  shin  to  the  Territory  of  Washiuirton,  to 
be  applied  to  the  common  schools,  followed 
up  by  Act  Cong.  Feb.  22,  1889,  §  10,  making 
a  present  grant  of  sections  10  and  36  to  the 
state  of  W  ashington,  to  take  effect  on  its  or- 
ganization, no  location  under  the  mineral  laws 
can  be  made  by  private  persons  on  any  such 
sections  after  they  have  been  surveyed. 

Appeal  from  superior  court,  San  Juan 
county;  John  R.  Wlnu,  Judge. 

Action  by  Lee  Wheeler  and  L.  H.  Wheeler, 
plaintiffs,  and  the  Puget Sound  Lime  Corn- 
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pany,  as  intervener,  against  Edward  S. 
Sroitb,  to  determine  a  controversy  as  to  a 
mining  claim.  From  a  Judgment  award- 
ing the  claim  to  tbe  intervener,  defendant 
appeals.  Reversed,  with  order  to  enter 
Judgment  decreeing  neither  party  entitled 
to  tbe  claim. 

Greene  &  Turner,  for  appellant.  J  en  tier, 
Legg  &  Williams  and  Tustin,  Gearin  & 
Crewa,  for  respondents. 

STILES,  J.  Edward  S.  Smith,  the  de- 
fendant, in  1884  located  a  lode  mining  claim 
upon  ground  situated  at  tbe  S.  E.  corner 
of  section  86.  in  township  37  N.,  range  8 
W.,  and  at  the  S.  W.  corner  of  section  81, 
in  township  37  N.,  range  2  W,  under  tbe 
provisions  of  the  mining  laws  of  the  United 
States.  Subsequently,  and  in  tbe  same 
year,  betook  the  necessary  steps  to  ob- 
tain a  patent  for  the  land  described  In  his 
claim;  but  upon  reaching  tbe  general  land 
office  it  was  ascertained,  In  September,  1886, 
when  his  application  came  to  be  examined 
there,  that  the  deputy  mineral  surveyor, 
in  writing  up  his  field  notes  of  bis  survey, 
had  located  ih;  claim  In  ranges  ]  and  2 
west,  Instead  of  2  and  3  west,  and  for  tha  t 
reason  the  commiHsioner  of  the  general- 
land  office  peremptorily  ordered  a  cancel- 
lation of  the  entry,  and  upon  appeal  to 
the  secretary  of  the  Interior  that  officer,  in 
1888,  modified  the  order  of  the  commis- 
sioner in  these  words:  ''Under  these  cir- 
cumstances, and  inaHmuch  as  the  mistake 
In  description  was  a  clerical  error,  tbe  en- 
tryroan  should  be  allowed  to  make  entry 
for  the  land  he  claims  upon  showing  that 
he  baa  given  proper  new  notices,  and  fur- 
nished a  new  plat  and  field  notes  properly 
describing  tbe  land."  Upon  the  receipt  of 
this  modified  order  at  the  Seattle  land 
office,  the  claimant,  Smith, caused  new  pa- 
pers to  be  prepared,  and  bad  taken  the 
steps  which  the  statute  requires  in  the 
way  of  notice  to  the  public,  when  the 
plaintiffs  tiled  an  adverse  claim  in  the  land 
office,  and  in  pursuance  thereof  commenced 
this  action. 

At  the  threshold  of  the  case  we  will  say 
that,  although  the  disposition  we  find  it 
necessary  to  make  of  it  would  not  abso- 
lutely require  a  decision  of  the  point,  yet 
it  Is  our  view  that  under  no  such  circum- 
stances should  tbeclaimant  have  been  put 
to  the  trouble  and  expense  of  entirely  new 
proceedings  to  entitle  him  to  a  patent  In 
case  his  claim  had  been  approved.  The  er- 
ror made  was  not  his  error,  but  that  of  a 
deputy  mineral  surveyor  of  the  United 
StuteH,  whom  be  was  by  law  compelled  to 
employ  to  make  the  survey.  There  seems 
to  have  been  no  possible  reason  why  the 
mistake  made  by  the  deputy  should  not 
have  been  discovered  In  the  surveyor  gen- 
eral's office,  and  there  corrected,  before  the 
plats  and  field  notes  were  delivered  to  the 
claimant  for  filing  in  the  land  office  and 
posting  on  the  claim.  The  land  upon 
which  this  claim  was  located  was  a  part 
of  Orcas  island,  over  which  the  public  sur- 
veys had  been  extended.  The  description 
of  tbe  location  notice  showed  that  it  was 
situated  on  tbe  west  shore  of  the  island, 
and  that  tbe  Initial  point  was  but  300  feet 
from  the  waters  of  President's  channel, 
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which  was  a  fixed  and  prominent  natural 
object  or  landmnrk,  so  that  tbe  slightest 
reference  to  the  township  plats  would  have 
shown  tbe  error  made  by  the  deputy. 
Tbe  notices  posted  and  published  clearly 
sbowed  what  the  location  actually  was 
npon  the  ground,  and  there  was  no  reason 
why  these  could  not  have  been  accepted, 
and  tbe  correction  made  in  tbe  land  office, 
without  any  further  proceedings.  Dur- 
yea  v.  Boucher,  67  Cal.  141.7  Pac.  Rep. 
421,  Yore  v.  Murphy,  (Mont.)  25  Pac. 
Rep.  1039.  Under  ordinary  circumstances, 
therefore,  we  should  hold  that  the  plain- 
tiff's claim,  initiated  nearly  five  years  after 
the  completion  of  the  necessary  proceed- 
ings in  the  land  office,  ought  not  to  be  en- 
tertained in  u  suit  waged  In  pursuance  of 
the  filing  of  an  adverse  claim  under  Rev. 
St.  U.  S.  §  2326.  Rut  this  is  not  an  or- 
dinary miulng  claim,  and  its  disposition 
depends  upon  other  matters. 

The  location  of  the  original  claim  was 
called  the  "Orcaa  Island  Lime  Mine,"  aud 
it  was  said  to  be  located  "along  the  course 
of  this  lead,  lode,  or  vein  of  mineral-bear- 
ing  quartz. "  Tbe  otbjr  steps  taken  before 
application  for  patent  were  in  accordance 
with  the  United  States  statutes  governing 
the  disposition  of  mineral  lands.  The 
plaintiffs,  Wheeler,  located  over  the  same 
land  two  claims  whicb  they  called  "placer 
mining  claims."  Their  notices  were  to 
the  effect  that  they  had  discovered,  located, 
and  taken  possession  of  a  certain  deposit 
of  limestone,  situated  on  portions  of  sec- 
tion 86,  In  township  87  N..  range  3  W.,  and 
section  31,  township  37  N.,  range  2  W.,  in 
San  Juan  county.  Wash.  Tbe  main  con- 
test between  the  parties  was  as  to  whether 
tbe  land  included  wltbin  these  claims  was 
locatable  as  a  lode  mining  claim  or  as 
placer  mining  claims.  The  evidence 
shows,  and  It  is  not  disputed,  that  along 
the  line  between  sections  36  and  81  there 
was  a  large  deposit  of  limestone,  which, 
as  one  of  the  expert  witnesses  in  the  case 
described  it,  had  been  pushed  up  through 
the  mass  of  the  country  rock  by  some  con- 
vulsion of  nature  in  the  form  of  what 
might  be  commonly  termed  a  ledge  of 
rock.  It  was  entirely  devoid  of  ore.  Plain- 
tiffs maintain  that  because  of  the  absence 
of  ore  it  was  locatable  under  the  mining 
laws  as  a  placer  mine,  although  in  fact  It 
was  what  is  termed  in  mining  parlance 
"rock  In  place."  There  are  several  valid 
reasons  why  we  must  hold  both  parties  in 
error,  and  that  no  valid  location  could  be 
made  of  such  land  under  the  mineral  laws, 
and  that,  therefore,  neither  party  is  en- 
titled to  a  Judgment  In  his  favor. 

1.  Tbe  mineral  land  laws  of  the  United 
States  were  enacted  for  the  purpose  of  se- 
curing to  miners  upon  the  public  lands  the 
title  to  mineral  discovered  by  them,  and 
a  sufficient  quantity  of  tbe  land  in  which 
mineral  is  discovered  as  will  enable  them 
to  prosecute  tbe  work  of  development 
and  production  successfully.  Mines,  as 
known  to  those  laws,  embrace  nothing 
but  deposits  of  valuable  mineral  ores,  and 
do  not  include  mere  masses  of  non mineral- 
ized rock,  whether  rock  in  place  or  scat- 
tered about  through  the  soil.  On  this 
point  both  sides  appeal  with  confidence 
to  tbe  case  of  U.  S.  v.  Iron  Silver  Mln.  Co., 
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128  U.  S.  673,  0  Sap.  Ct.  Rep.  195.  In  which 
case,  on  page  679,  128  U.  S.,  and  page  197, 
9  Sup.  Ct.  Rep.,  the  court  tersely  defined 
the  two  classes  of  claims  as  follows:  "  By 
the  term 'placer  claim.' as  here  used,  is 
meant  ground  within  defined  boundaries 
which  contains  mineral  in  its  earth,  sand, 
or  gravel;  ground  that  includes  valuable 
deposits  not  in  place,— that  is, not  fixed  in 
rock,  but  which  are  in  a  loose  state,  and 
may  in  most  cases  be  collected  by  washing 
or  amalgamation  without  milling.  By 
1  veins'  or  'lodes,'  as  here  used,  are  meant 
lines  or  aggregations  of  metal  embedded 
in  quartz  or  other  rock  in  place.  The 
terms  are  found  together  in  the  statutes, 
and  both  are  intended  to  indicate  the 
presence  of  metal  in  rock."  Each  party 
maintains  that  the  language  used  which 
in  favorable  to  the  other  side  was  dictum 
of  the  court,  but,  whether  it  be  dictum  or 
not,  the  Hubstance  of  the  language  con- 
stitutes a  concise  definition  of  plncer  and 
lmJeclalma  as  derived  from  innumerable  de- 
cisions of  the  courts  of  the  United  States 
and  of  the  mining  states  and  territories. 
In  our  judgment,  a  mining  claim,  whether 
lode  or  placer,  is  not  established  or  enti- 
tled to  be  patented  under  the  mineral  laws 
of  the  United  States  unless  it  contains 
some  of  the  metals  for  which  mining  works 
are  prosecuted.  In  this  connection  we 
are  not  unmindful  of  the  fact  that  several 
decisions  of  the  land  office  and  of  the  in- 
terior department  have  been  promulgated, 
which  hold  that  limestone  lands  may  be 
patented  as  mineral  claims;  but,  as  we 
view  these  decisions,  they  a  re  such  strained 
constructions  of  tbo  mineral  laws  as  are 
unwarranted  by  their  terms  and  by  the 
spirit  and  Intent  of  their  enactment. 
The  case  of  Freezer  v.  Sweeney,  8  Mont. 
508.  21  Pac.  Rep.  20,  is  also  cited  in  support 
of  th9  proposition  that  a  rock  quarry  can 
be  located  us  a  placer  claim,  and  that 
case  expressly  so  holds.  The  argument 
there  is  that  because  the  term  "valuable 
deposits"  Is  used  in  section  2320,  and  "  all 
forms  of  deposit"  in  section  2329,  there- 
fore, inasmuch  as  limestone  is  a  deposit.it 
must  embrace  quarries  of  rock  valuable 
for  building  purposes.  But  in  so  deciding 
we  think  the  court  entirely  overlooked 
the  fact  that  the  mining  laws  were  intend- 
ed to  embrace  only  deposits  of  ore,  and 
that  the  very  term  "mineral"  excludes  the 
idea  of  any  nonmineralized  deposit.  An- 
other consideration  which  seems  to  have 
weighed  with  the  Montana  supreme 
court  was  that,  unless  rock  quarries  could 
be  embraced  within  the  description  of 
placer  mining  claims,  there  was  no  law  of 
the  United  States  under  which  lands  em- 
bracing such  deposits  could  be  acquired 
by  citizens.  What  this  court  said  In  John- 
ston v.  Harrington,  31  Pac.  Rep.  316,  con- 
cerning stone  taken  from  public  lands,  re- 
ferred to  the  policy  of  the  government  in 
permitting  stone  as  well  as  other  far  more 
vuluable  "minerals "to  be  devoted  to  pri- 
vate use,  in  the  absence  or  positive  prohib- 
itory statutes.  But  no  title  to  the  land 
in  which  even  the  most  precious  of  min- 
erals were  found  was  ever  permitted  to 
pass  to  the  miner  until  the  mining  laws 
of  1866  were  enacted.  Johnston  v.  Har- 
rington upheld  the  title  to  the  stone  when 


severed,  but  had  nothing  to  do  with  the 
land  from  which  It  was  quarried,  except 
by  way  of  argument  and  illustration. 
This  last  consideration  leads  to  the  next 
point,  viz.: 

2.  Whatever  may  be  the  construction 
placed  upon  the  mining  laws  elsewhere,  it 
in  more  than  doubtful  if  it  would  have 
any  application  In  the  state  of  Washing- 
ton. The  act  of  congress  of  June  3, 1878, 
commonly  known  as  the  "Timber  and 
Stone  Act,"  provided  for  the  sale  of  land 
chiefly  valuable  for  stone  in  Washington, 
Oregon,  California,  and  Nevada.  The  pro- 
viso to  the  first  section  of  that  act  is  as 
follows:  "Provided,  that  nothing  herein 
contained  shall  defeat  or  Impair  any  bona 
fide  claim  under  any  law  of  the  United 
States,  or  authorize  the  sale  of  any  mining 
claim,  or  the  improvements  of  any  bona 
fide  settler,  or  lands  containing  gold,  sil- 
ver, cinnabar,  copper,  or  coal,  or  lands  se- 
lected by  the  suid  states  under  any  law  of 
the  United  States  donating  lauds  for  In- 
ternal improvements,  education,  or  other 
put  poses. "  By  the  secoud  section  the 
claimant  was  required  to  make  oath  that 
the  land  sought  to  be  obtained  was  chiefly 
valuable  for  stone;  that  it  wasnninhablt- 

•  ed;  that  it  contained  no  mining  or  other 
improvements  excepting  for  ditch  or  ca- 
nal purposes,  where  any  did  exist,  except- 
ing such  as  were  made  by  or  belong  to  the 
applicant,  nor  any  valuable  deposit  of 
gold,  silver,  cinnabar,  copper,  or  coal; 
that  the  applicant  under  that  act  did  not 
apply  to  purchase  the  same  on  specula- 
tion, but  in  good  faith  to  appropriate  it 
to  his  own  exclusive  use  and  benefit,  and 
that  he  had  not.  directly  or  indirectly, 
made  any  contractor  agreement  with  any 
person  whatever  whereby  the  title  which 
he  might  acquire  from  the  United  States 
should  inure  in  whole  or  in  part  to  the 
benefit  of  any  person  exceptiug  himself. 
These  provisions  are  entirely  inconsistent 
with  the  idea  that  such  lands  as  are  chief- 
ly valuable  for  stoue  could  be  taken  up 
under  any  mining  law.  It  has  always 
been  recognized  as  the  rule  that,  in  grants 
of  land  by  the  government  to  the  states 
for  educational  or  other  purposes,  those 
which  contained  any  known  mineral  de- 
posits are  excepted  from  the  same.  Yet 
this  act  sbows  that  congress  supposed 
stone  lands  to  be  selectable  by  the  states, 
and  debars  the  taking  np  of  deposits  of 
stone  in  any  land  selected  by  them ;  and 
the  affidavit  required  is  substantially  the 
usual  affidavit  which  is  required  to  be 
made  by  all  entrymen  of  agricultural  lands, 
to  the  effect  that  the  land  is  nonmiueral, 
and  is  not  sought  to  be  entered  for  spec- 
ulation. 

3.  There  Is  still  another  ground  for  ob- 
jection to  a  part  of  these  entries  even  un- 
der the  timber  and  stone  act.  viz.  one  nf 
the  sections  upon  which  this  stone  is  found 
is  section  36,  and  it  appears  that  at  all 
times  when  these  parties  were  attempting 
to  locate  their  claims  the  lands  were  sur- 
veyed. The  act  of  March  2. 1853,  entitled 
"An  act  to  establish  the  territorial  gov- 
ernment of  Washington  Territory,"  pro- 
vided as  follows:  "Sec.  20.  And  belt  fur- 
ther enacted,  that  when  the  lands  In  said 
territory  shall  be  surveyed  under  thedirec- 
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tlon  of  the  government  of  the  Doited 
States  preparatory  to  bringing  the  same 
into  market  or  otherwise  disposing  there- 
of, sections  numbered  sixteen  and  thirty- 
six  io  each  township  in  said  territory  shall 
be,  and  the  same  are  hereby,  reserved  for 
the  purpose  of  being  applied  to  common 
schools  in  said  territory."  This  section 
had  been  followed  up  by  section  10  of  the 
enabling  act,  approved  February  22, 1889, 
before  the  plaintiffs'  placer  locations  were 
made,  making  a  present  grant  of  sections 
16  and  86  to  the  state,  to  take  effect  bh 
noon  as  the  state  was  organized.  This 
third  point  was  not  suggested  by  counsel 
on  either  side,  but,  in  view  of  the  interest 
of  the  state  in  these  lands,  we  deem  our- 
selves justifiable  in  adducing  it  as  one  of 
the  reasons  why  these  claims  should  not 
be  sustained.  The  judgment  of  the  supe- 
rior court,  will  be  reversed,  and  the  case 
remanded,  witn  Instructions  to  enter  a 
new  judgment,  decreeing  neither  party 
to  be  entitled  to  the  possession  of  the 
lands  In  question;  respondents  to  pay 
costs  both  in  the  superior  court  and  in 
this  court. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  HOYT,  JJ.,  concur. 


(5  Wash.  703) 

HANNAN  v.  GROSS  et  al. 

(Supreme  Court  of  Washington.   Feb.  8, 1803.) 

Nonsuit— Failure  to  Prove  Damages— Assault 
—Evidence. 

1.  In  an  action  for  assault,  where  plain- 
tiffs evidence  is  that  one  of  the  defendants 
seized  her  by  the  shoulder,  struck  her,  called 
her  foul  names,  choked  her,  and  kicked  her, 
and  that  the  other  defendant  belabored  her 
with  an  umbrella,  it  is  error  for  the  court  to 
direct  a  nonsuit  on  the  ground  that  there  is  no 
proof  of  the  amount  of  damages. 

2.  In  an  action  for  assault,  evidence  as  to 
plaintiff's  condition  the  following  morning  is 
admissible. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  by  Mury  Hannan,  nee  Mary 
Kllnt,  against  Ellis  H.  Gross  and  Johanna 
Gross,  for  assault.  At  the  close  of  plain- 
tiff's testimony  the  court  granted  a  non- 
suit, and  then  ordered  the  Jury  to  find  for 
defendants.  A  new  trial  was  denied,  and 
plaintiff  appeals.  Reversed. 

Plaintiff's  evidence  was  to  the  following 
effect:  November  5, 1891,  Mary  Rlint,  be- 
ing In  the  employment  of  Ellis*  H.  Gross 
and  Johanna  Gross  as  a  domestic,  notified 
Mrs.  Gross  that  she  was  intending  to 
leave.  Mrs.  Gross  angrily  ordered  her  to 
leave,  threatening  her  with  a  whipping. 
She  left  the  house,  and  while  on  a  public 
street  was  called  back  by  Ellis  H.  Gross, 
to  get  her  pay.  Entering  the  kitchen. 
Gross  seized  her  by  the  shoulders,  began 
kicking  her,  choking  her,  and  heating  her; 
Mrs.  Gross,  with  umbrella  in  hand,  whip- 
piqgherover  the  back  and  shoulders.  She 
was  then  put  out,  and  her  hand  satchel 
thrown  through  the  window  to  her. 

Taylor  &  McKay,  for  appellant. 

DUNBAR,  C.  J.  We  are  at  a  loss  to  un- 
derstand on  what  theory  of  the  law  the 


Jury  In  this  case  was  instructed  to  find  for 
the  defendants.  If  It  was,  as  asserted  by 
appellant,  based  on  a  construction  of  the 
opinion  of  this  court  in  the  case  of  Dray 
Co.  v.  Hoefer,  2  Wash.  45,25  Pac.  Rep.  1072, 
the  scope  of  that  opinion  was  wholly  mis- 
understood by  the  court.  The  witness 
testified  that  Gross  seized  ber  by  theshoul- 
ders,  struck  her,  called  ber  foul  names, 
choked  ber,  and  kicked  ber  until  her  body 
was  black  and  blue,  and  that  Mrs.  Gross 
belabored  her  with  an  umbrella.  If  this 
testimony  be  true, — and  it  must  be  taken 
to  be  troe  for  the  purposes  of  this  case, 
not  having  been  disputed,— It  is  plain  that 
actual  compensatory  damages  should  fol- 
low. The  proof  of  theamount  of  damages 
is  not  necessary  to  obtain  a  verdict. 
There  bus  been  an  infraction  of  a  legal 
right.  This  proposition  established,  in 
contemplation  of  law  there  Is  Injury,  and 
damages  follow  as  a  conclusion  of  law. 
This  proposition  is  so  elementary  that  a 
citation  of  authorities  seems  to  us  to  be 
unnecessary.  The  court  also  erred  in  not 
allowing  the  witness  Matilda  Anderson 
to  testify  as  to  the  condition  of  the  plain- 
tiff on  the  morning  after  the  alleged  injury 
was  indicted.   The  judgment  Is  reversed. 

8COTT,  HOYT,  ANDERS,  and  STILES, 
J  J.,  concur. 

(6  Wash.  763) 

ST.  PAUL  &  T.  LUMBER  CO.  v.  BOLTON 
et  ux. 

(Supreme  Court  of  Washington.   Feb.  17, 1893.) 

Mechanics'  Liens— Priorities— Bond  for  Deed 
—Notice. 

1  Hill's  Code,  §  1671,  provides  that  the 
owner  of  land  who  has  not  contracted  for  the 
construction  of  a  building  thereon  can  prevent  a 
lien  on  the  land  by  posting  a  notice  that  he  will 
not  be  responsible  for  improvements  placed 
thereon.  Section  1666  provides  that  liens  for 
materials  shall  be  preferred  to  mortgages  or 
other  incumbrances  attaching  subsequent  to  the 
time  when  the  materials  were  furnished,  or  be- 
fore, if  the  mortgage  was  unrecorded,  and  the 
lienholder  for  materials  had  no  notice  of  it 
when  the  materials  were  furnished.  Held,  that 
where  a  person  purchases  land  by  taking  a  bond 
for  a  deed,  duly  recorded,  and  erects  a  building 
thereon,  the  owner  of  the  legal  title,  though  he 
has  not  posted  the  notice  referred  to  in  section 
1671,  has  a  lien  on  the  land  superior  to  liens  for 
materials  furnished  subsequent  to  the  recording 
of  the  bond,  since  such  owner  stands  in  the 
same  position  as  if  he  had  conveyed  the  land 
outright,  and  taken  a  mortgage  back,  and  since 
the  purchaser  of  the  bond  title,  and  not  the 
owner  of  the  legal  title,  is  the  owner  rel  erred 
to  in  section  1671. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  by  the  St.  Paul  &  Tacoroa  Lum- 
ber Company  against  William  B.  Bolton 
and  another  to  enforce  a  mechanic's  lien 
on  property  of  defendants.  There  was  a 
decree  in  favor  of  plaintiff,  and  defendants 
appeal.  Reversed. 

M.  L.  Clifford,  for  appellants.  Griggs  & 
Lockwood,  for  respondent. 

DUNBAR,  C.  J.  The  appellants  were 
the  owners  of  a  tract  of  land  about  six 
miles  from  the  city  of  Tacoma,  having 
water  front  on  Puget  sound.   Ou  the  15th 
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day  of  July,  1890,  they  sold  24J<  acres  of 
the  land  to  Marie  J.  Shannon  and  Etta  T. 
Cantara,  for  the  sura  of  97,500, giving  them 
a  bond  for  a  deed  to  the  premises,  and 
putting  them  in  possession.  Shannon  and 
Cantara  paid  $1,500  when  the  bond  was 
delivered,  and  $500  a  few  months  later,  bnt 
paid  nothing  further.  By  the  terms  of  the 
bond  a  deed  was  to  be  executed  when  the 
land  was  fully  paid  for,  and  a  house  erect- 
ed thereon,  to  cost  not  lens- than  $2,500. 
The  bond  was  properly  recorded  soon 
after  ita  execution,  and  before  the  building 
on  the  land  was  commenced.  Soon  after 
the  bond  was  recorded, Shannon  and  Can- 
tara contracted  for  and  began  the  erection 
of  an  hotel  on  a  part  of  the  24#  acre  tract, 
and  ordered  materials  for  the  building 
from  the  respondent,  and  after  the  work 
had  been  going  on  for  a  time,  and  a  large 
amount  of  materials  had  been  delivered  to 
and  used  in  the  building,  it  was  aban- 
doned, and  left  In  an  unfinished  state. 
Respondent  thereupon  filed  its  notice  of 
lien,  and  this  actiou  is  taken  to  determine 
the  rights  of  the  company  as  against  Bol- 
ton and  wife,  the  nppellanta  herein.  The 
sta tenant  of  facts  in  the  case  admits  that 
the  lien  notice  is  technically  sufficient,  nnd 
that  it  was  properly  filed  and  recorded, 
and  that  the  amount  of  the  claim  is  cor- 
rect. It  is  agreed  that  the  Boltons  were 
not  parties  to  the  contract  for  building 
the  house,  unless  tbey  are  made  so  by 
construction  of  law,  and  that  their  only 
liability,  if  any,  arises  out  of  theexecution 
of  a  bond  for  a  deed,  and  giving  possession 
to  Shannon  and  Cantara  thereunder.  The 
superior  court  ruled  in  favor  of  the  plain- 
tiff, and  decreed  the  foreclosure  of  the  lien 
and  sale  of  10  acres  of  the  property  to  sat- 
isfy the  same. 

This  case  involves  the  construction  of 
chapter  4  of  1  Hill's  Code,  a  chapter  in  re- 
la  tion  to  liens  of  laborers  and  material 
men  upon  lands  and  buildings.  It  Is  not 
claimed  that  there  is  a  special  provision  of 
the  statute  which  would  subject  the  inter- 
est of  the  appellants  to  a  lien  In  this  case 
affirmatively,  but  that  such  subjugation 
is  implied  in  section  1671,  which  provides 
that,  "should  the  owner  or  owners  of  any 
land  desire  to  prevent  the  lien  from  at- 
taching as  herein  provided  for  in  cases 
where  he  or  tbey  have  not  themselves  con- 
tracted for  the  construction,  alteration, 
or  repair  of  the  works  mentioned  insertion 
1663,  •  •  *  he  or  they  may  do  so  by 
giving  a  notice  in  writing,  posted  in  some 
conspicuous  place  upon  said  land  or  im- 
provement, to  the  effect  that  be  or  they 
will  not  be  responsible  for  said  improve- 
ment; said  notice  to  be  posted  within  ten 
days  after  said  owner  or  owners  come  to 
a  knowledge  of  the  making  of  said  Im- 
provement;" and  it  Is  contended  that  the 
owner  designated  in  such  section  is  the 
owner  of  the  legal  title.  Such  an  implica- 
tion would  doubtless  fairly  attach  if  sec- 
tion 1671  were  construed  only  with  Ter- 
ence to  section  1663,  which  provides  who 
shall  be  entitled  to  a  lieu;  but  construing 
It  with  reference  to  section  1665,  which 
provides  that  "the  land  upon  which  any 
building,  Improvement, or  structure  1h con- 
structed, together  with  a  convenient  space 
about  the  same,  or  so  much  as  may  be  re- 


quired for  the  convenient  use  and  occupa- 
tion thereof,  to  be  determined  by  the 
court  on  rendering  judgment,  la  alscf  sub- 
ject to  the  Hen  if,  at  the  commencement  of 
the  work  or  of  the  furnishing  of  the  mate- 
rials for  the  same,  the  land  belonged  to 
the  person  who  caused  said  building,  im- 
provement, or  structure  to  Deconstructed, 
altered,  or  repaired;  but.  If  such  person 
owned  less  than  a  fee-simpleestate  In  such 
land,  then  only  his  Interest  therein  is  sub- 
ject to  such  Hen,"— -It  becomes  apparent 
that  the  owners  spoken  of  in  section  1671 
are  the  same  persons  referred  to  in  section 
1665.  In  other  words,  section  1671  does  not 
give  a  lien  on  any  Interest  that  was  not 
given  by  section  1665,  but  simply  provides 
a  way  by  which  persons  owning  Interests 
described  in  that  section  can  avoid  the  at- 
tachment of  the  lien  where  they  have  not 
themselves  contracted  for  the  construc- 
tion, alteration,  or  repair  of  the  works 
mentioned  in  section  1603.  Under  the  au- 
thorities, and  In  accordance  with  the  rules 
of  common  sense,  Bolton  and  wife  stand 
In  the  same  relation  to  this  land  and  to 
Shannon  and  Cantara  as  If  tbey  bad 
bought  the  land  outright,  and  given  a 
mortgage  back  for  security.  The  bond  is 
simply  a  different  form  of  security  which 
some  people  prefer  to  a  mortgage;  but  its 
object  is  the  same,  and  in  equity  the  par- 
ties stand  in  exactly  the  same  position  rel- 
atively a*  if  they  bad  taken  the  other 
form  of  security.  "There  can  be  no  sen- 
sible distinction  between  the  case  of  a 
legal  title  conveyed  to  secure  the  payment 
of  a  debt  and  a  legal  title  retained  toeecure 
payment."  Jones, Liens, §  1108.  Thesame 
principle  Is  substantially  announced  in 
Thorpe  v.  Durbon,  45  Iowa,  102;  Boone  v. 
Chiles,  10  Pet.  224;  and  Shelton  v.  Jones, 
(Wash.)  30  Pac.  Rep.  1061.  Then,  If  that 
proposition  be  conceded,  here  is  a  prior 
incumbrance,  and  section  1666  provides 
that  "the  liens  provided  for  In  this  chapter 
are  preferred  to  any  lien,  mortgage,  or 
other  incumbrance  which  may  have  at- 
tached subsequent  to  the  time  when  the 
building.  Improvement,  or  structure  was 
commenced,  work  done,  ormaterlals  were 
commenced  to  be  furnished;  also  to  any 
Hen,  mortgage,  or  other  incumbrance  of 
which  the  lienholder  had  no  notice,  and 
was  unrecorded  at  the  time  the  building. 
Improvement,  or  structure  was  com- 
menced, work  done,  or  the  materials  were 
commenced  to  be  fornisbed."  The  bond 
in  this  case  was  recorded.  It  Is,  then,  a 
prior  lien  with  notice,  and  cannot  be  sub- 
jected to  the  lien  of  respondent.  It  is  true, 
as  respondent's  counsel  argues,  that  de- 
cisions which  are  based  on  statutes  essen- 
tially different  from  ours  are  of  little 
assistance  In  construing  onr  statute. 
But,  oatside  of  any  authority,  the  terras 
of  our  statute  forbid  the  construction  con- 
tended for  by  respondent.  It  is  contended 
by  respondent  that  the  statute  was  con- 
strued in  his  favor  by  this  court  in  Har- 
rington v.  Miller,  (Wash.)  31  Pac.  Rep. 
325;  and, if  counsel's  segregated  quotation 
from  the  opinion  In  that  case  were  con- 
strued alone,  it  wonld  probably  bear  that 
interpretation ;  but  the  broad  statement 
there  made,  that  therepnted  owner  meant 
the  owner  of  the  legal  title,  was  made 
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with  reference  to  the  circumstances  of  the 
case  then  under  consideration.  In  that 
case  It  was  claimed  tbat  the  deed  was  in 
reality  a  mortgage,  and  the  court  held 
that  for  the  purposes  of  foreclosure  the 
parties  were  properly  designated  as  the 
& owners."  But  tbe  court  In  tbat  case 
goes  on  to  say:  "It  has  even  been  beld 
tbat  parties  w bo  bare  contracted  for  tbe 
purchase  of  property,  and  entered  into 
possession,  and  made  Improvements,  are, 
so  far  as  tbe  vendee's  i uteres ts  are  con- 
cerned, 'owners,'  under  tbe  mechanic's 
Hen  laws;"  citing  Phil.  Mecb.  Liens,  (2d 
Ed.)  69,  and  Institution  v.  Lowe,  1  B. 
Mon.  258.  where  it  was  held  tbat  a  pur- 
chaser of  land  on  a  vendor's  lien  so  re- 
served in  tbe  deed  for  tbe  whole  of  tbe 
purchase  money  was  tbe  owner.  We  do 
not  think  tbat,  under  any  reasonable 
construction  of  our  statute,  the  interest 
of  Bolton  and  wife  can  be  subjected  to  re- 
spondent's lien,  and  tbe  judgment  Is  there- 
fore reversed. 

ANDERS,  STILES,  HOYT,  and  SCOTT, 
J  J.,  concur. 

(5  Wash.  66S) 

MANSFIELD  t.  FIRST  NAT.  BANK  OF 

WHATCOM  et  all 
(Supreme  Court  of  Washington.  Feb.  6,  1893.) 

AssiGNMBXT  fob  Benbpit  op  Creditors—  FRAUD- 
ULENT COSVBVANCES  —  KNOWLEDGE  OF  CREDIT- 
OB— POWERS  op  Assignee— Attachment. 

1.  The  assignment  law  of  1890,  (1  Hill's 
Code,  58  2741-2755,)  relating  to  assignments 
for  the  benefit  of  creditors,  repeals  the  insol- 
vent law  of  1881,  (1  Hill's  Code,  §§  2750-2703,) 
relating  to  the  same  subject-matter. 

2.  Plaintiff's  assignor,  being  under  an  in- 
debtedness to  defendant  bank,  evidenced  by  a 
note  which  he  had  renewed  several  times,  in- 
formed defendant  of  his  Insolvency,  and  to  se- 
cure defendant  executed  a  note  payable  on 
demand,  secured  by  a  mortgage  on  his  stock  of 
goods,  to  be  substituted  for  the  old  note,  which 
would  not  fall  due  for  some  months.  Held,  that 
defendant  was  not  a  purchaser  in  good  faith, 
such  transaction  being  a  fraud  on  other  cred- 
itors. 

a  Under  1  Hill's  Code,  |  2753,  providing 
that  assignees  shall  have  full  power  to  dispose 
of  all  the  estate  the  debtor  had  at  the  time  of  the 
assignment,  and  to  sue  for  and  recover  every- 
thing belonging  to  such  estate,  the  assignee  may 
recover  back  property  conveyed  in  fraud  of 
creditors,  even  though  the  grantee  had  taken 
possession  of  such  property  nefore  the  assign- 
ment was  made. 

4.  Where  an  assignment  for  the  benefit  of 
creditors  has  been  made,  the  assigned  property 
is  in  custodia  legis,  and  is  not  subject  to  at- 
tachment by  a  creditor  on  the  ground  of  fraud, 
even  though  the  assignee  had  not  reduced  the 
assigned  property  to  his  possession  at  the  time 
the  attachment  was  levied. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  Aug.  Mansfield,  assignee  of 
Burrows  &  Anderson,  against  tbe  First 
National  Bank  of  Whatcom  and  R.  L. 
Sabin,  to  recover  possession  of  property 
assigned  him  by  Burrows  &  Anderson  for 
tbe  benefit  of  creditors.  There  was  Judg. 
meut  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Bruce  &  Brown,  for  appellant. 

'Rehearing  denied.   See  32  Pac  Rep.  990. 


Cox,  Teal  &  Minor  and  Kerr  ft  McCord, 
for  respondent  Sabin. 

An  assignment  under  tbe  act  is  volun- 
tary, and  creditors  of  tbe  assignor  can  at- 
tack tbe  assignment  as  fraudulent.  See 
Hahn  v.  Salmon,  20  Fed.  Rep.  801,  808; 
Dawson  v.  Sims,  14  Or.  581,  666, 13  Pac. 
Rep.506;  Van  Patten  v. Burr. 52 Iowa,  618, 
8  N.  W.  Rep.  624.  The  assignment  is  a 
common-law  assignment,  except  so  far  as 
the  common-law  rule  is  modified  by  stat- 
ute. See  Habn  v.  Salmon,  20  Fed.  Rep. 807. 
808.  Tbe  assignment  under  this  act  onlj 
confers  on  the  assignee  the  rights  pos- 
sessed by  the  assignor  at  tbe  time  of  the 
making  of  the  assignment.  See  Habn  v. 
Salmon,  Id.  807;  Gammons  v.  Holman,  II 
Or.  284,  3  Pac.  Rep.  676;  Prouty  v.  Clark, 
78  Iowa,  55,  57.  84  N.  W.  Rep.  614.  Nearly 
every  state  has  some  provisions  regulating 
assignments  for  creditors,  and  unless  there 
is  an  express  power  conferred  on  tbe  as- 
signee to  contest  and  impeach,  on  behalf 
of  the  creditors,  fraudulent  transfers  made 
by  tbe  assignor,  the  assignment  confers 
no  other  power  than  that  possessed  by  tbe 
assignor.  See  Habn  v.  Salmon,  20  Fed. 
Rep.  807 ;  Burrill,  Assignm.  p.  590,  and  cases 
cited;  Francisco  v.  Aqnlrro,  (Cal.)  29  Pac. 
Rep.  495;  Wakeman  v.  Barrows,  41  Mich. 
363.  2  N.  W.  Rep.  50;  Heineman  v.  Hart,  66 
Mich.  64.  66,  20  N.  W.  Rep.  792;  Bank  v. 
Payne,  86  Ky.  446,  466,  8  8.  W.  Rep.  856; 
Rice  v.  Frayser,  24  Fed.  Rep.  460;  Helm 
v.  Gilroy,  20  Or.  517,  28  Pac.  Rep.  851 ; 
Hawks  v.  Pritilaff,  51  Wis.  160,  7  N.  W. 
Rep.  803;  Heinrichs  v.  Woods,  7  Mo.  App. 
236.  An  assignee  under  the  Washington 
statute  has  no  power  to  have  fraudulent 
transfers  of  his  assignor  set  aside,  having 
only  the  powers  of  his  assignor.  See  Code 
Wash.  S  2763.  Tbe  chattel  mortgage  is 
good  as  against  tbe  mortgagors. 

(2)  The  right  of  Sabin  (or  Dawson,  to 
whose  Interest  Sabin  succeeded)  to  attach, 
and  to  equitable  relief.  Property  fraudu- 
lently assigned  or  transferred  by  a  debtor 
issubject  to  attachment  in  thehandsof  his 
voluntary  assignee  or  transferee,  by  a  cred- 
itor defrauded  by  such  transfer  or  align- 
ment. See  Hahn  v.  Salmon,  supra ;  Daw- 
son v.  Sims,  supra:  Bump,  Fraud.  Conv. 
(3d  Ed.)  pp.  460,  461 :  Hess  v.  Hess,  117  N. 
Y.  808,  SUM,  22  N.  E.  Rep.  056. 

Cole  &  Romaine,  for  respondent  bank. 

As  to  whether  the  mortgage  is  such  a 
preference  as  is  prohibited  by  our  assign- 
ment law,  see  Helms  v.  Gilroy,  (Or.)  26 
Pac.  Rep.  861 ;  Kingman  v.  Loyer,  40  Ohio 
St.  109;  Tucker  v.Cllsby.12  Pick.  22;  Clark 
v  Bartlett,  50  Wis.  543.  7  N.  W.  Rep.  663; 
Lacker  v.  Rhoades,  51  N.T.641 ;  Flower  v. 
Cornish,  25  Minn.  473.  That  fraud  can 
never  be  presumed,  see  Burrill,  Assignm. 
p.  473,  S  340;  End.  Interp.  St.  p.  202,  §  145; 
Davis  v.  Scott,  (Neb.)  34  N.  W.  Rep.  353,  ref- 
erence being  made  to  the  notes.  Landauer 
v.  Victor,  (Wis.)  Id.  229,  with  notes,  and 
cases  there  cited;  Bolles  v.  Creighton, 
(Iowa.)  Id.  815;  McClurg  v.  Lecky,  3  Pen. 
A  W.  N3;  Kennedy  v.  McKee.  14?  17.  S.  606, 
616, 12 Sup. Ct.  Rep. 803;  Moss  v.  Humphrey, 
4  G.  Greene,  443;  Bolts  v.  Eagon,  34  Fed. 
Rep. 445,440;  Rice  v.  Frayser,  24  Fed.  Rep. 
460;  Stickney  v. Crane, 86  Vt.  89.   The  levy 
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of  a  writ  of  attachment  creates  a  specific 
lfrnon  theproperty.  See  Drake,  Attacbro. 
(6th  Ed.)  §  224, and  casescited  note6;  Peck 
v.  .Tenness,  7  How.  612,  619;  Hervey  v. 
Champion,  11  Humph.  569;  and  authori- 
ties cited  under  next  preceding  point. 
This  attachment  lien  Rives  the  party  ac- 
quiring it  a  standing  in  a  court  of  equity 
to  maintain  a  hill  to  set  aside  fraudulent 
conveyances  of  tho  property  so  attached. 
See  Arms  Co.  v.  Swarts,  2  Wash.  T.  412, 
417,  7  Pac.Rep.  859;  Scales  v.  Scott,  13  Cal. 
77;  Conroy  v.  Woods,  Id.  626;  Hunt  v. 
Field, 9  N.  J.  Eq.  36,  39, overruling  Melville 
v.  Brown,  16  N.  J.  Law,  364;  Curry  v. 
Class,  25  N.  J.  Eq.108;  Stone  v.  Anderson, 
26  N.  H.  506,  516;  Sheafe  v.  Sheafe,  40  N. 
H.  518;  Cogburn  v.  Pollock.  54  Miss. 
639;  Hale  v.  Chandler,  3  Mich.  531 ;  Ward 
v.  McKenBle,  33  Tex.  297,  315;  Kelly  v.  Dill, 
23  Minn.  435,  439;  Dawson  v.  Sims,  supra; 
Hnhn  v.  Salmon,  supra;  Goode  v.  Garri-> 
ty,  75  Iowa,  713,  716,  38  N.  W.  Rep.  150.  In 
New  York  there  is  an  apparent  conflict  on 
this  question,  but  the  later  authorities 
sustain  the  Jurisdiction.  Falconer  v.  Free- 
man, 4  Sandf.  Ch.  565;  Greenleaf  v.  Mum- 
ford,  30  How.  Pr.  30;  Rinchey  v.  Stryker, 
28  N.  Y.  45;  Frost  v.  Mott,  34  N.  Y.  253; 
Greenleaf  v.  Mumford,  19  Abb.  Pr.  469; 
and  Hess  v.  Hess,  117  N.  ¥.  308.  22  N. 
E.  Rep.  956,— affirm  the  jurisdiction,  while 
Greenleaf  v.  Mumford,  30  Barb.  549,  and 
Brooks  v.  Stone.  19  How.  Pr.  395,  deny  the 
Jurisdiction.  The  case  of  Thurber  v. 
Blnnck,  50  N.  Y.  80,  hi  not  in  point,  as  no 
actual  levy  was  made;  and  the  case  of 
Hess  v.  Hess,  117  N.  Y.  308.  22  N.  E.  Rep. 
956,  draws  the  proper  distinction  between 
28  and  34  N.  Y.  and  50  N.  Y.  Sep.  also,  sus- 
taining the  Jurisdiction  of  equity,  Drake. 
Attacbm.  (6th  Ed.)  §  225;  Bump,  Fraud. 
Conv.  p.  536;  Wade.  Attachm.  §  33.  All 
the  proceedings  in  the  assignment  under 
consideration  were  had  under  the  "  Act  re- 
lating to  estates  of  insolvent  debtors,  "ap- 
proved March  6,  1890.  There  was  no  or- 
der of  the  Judge,  no  "stay  of  proceedings," 
but  simply  the  transfer  of  the  property  of 
Burrows  &  Anderson  to  Mansfield ;  and 
the  very  object  of  giving  equity  Jurisdic- 
tion, by  reason  of  a  lien  of  attachment, 
is  to  remove  fraudulent  transfers  made 
before  the  attachment.  See  Drake, 
Attachm.  §  225;  cases  cited  supra.  The 
attachment  law  of  Oregon,  and  other 
states  whose  decisions  have  been  cited, 
sustaining  tho  foregoing  points,  require 
no  greater  proof  of  claim  than  Washing- 
ton. See  Hill's  Code  Or.  §  149;  McClain's 
Ann.  Code  Iowa,  §§  4164-4176;  Gen.  Laws 
N.  H.c.  224;  Code  Civil  Proc.  Cal.  §  538 :  Code 
Miss.  §§  2414,  2415;  Revision  N.  J.  p.  42; 
Sayles'  Civil  St.  Tex.  tit.  9,  c.  1;  St.  Minn, 
p.  551,  pars.  145, 147.  But,  so  far  as  the  ap- 
pellant Aug.  Mansfield  isconcerned,  the  ap- 
pellant Sabin  has  a  right  to  defend  his 
taking  the  property,  in  the  suit  brought  by 
the  assignee  under  the  writ  of  attachment, 
on  the  ground  that  the  transfer  to  him 
(Mansfield)  was  fraudulent.  See  Hess  v. 
Hess.  11?  N.  Y.  306,  308,  22  N.  E.  Rep.  «J36; 
Thurber  v.  Blanck,  50  N.  Y.  80.  86. 

(3)  The  validity  of  the  assignment.  If 
a  debtor,  In  making  a  general  assignment, 
fails  to  convey  all  of  his  property,  the 
assignment  is  fraudulent  as  to  creditors; 


and  this  includes  individual  property  of 
partners  where  an  assignment  is  made 
by  a  partnership.  See  Moss  v.  Humphrey, 
supra;  Kennedy  v.  McKeo,  supra;  Clarke 
v.  Figglns,  27  W.  Va.  663.  674;  Hubbard  v. 
McNaughton,43  Mich.  221,5  N.  W.  Rep. 
293;  Simmons  v.  Curtis,  41  Me.  373,379; 
May  v.  Walker,  35  Minn.  194,  28  N.  W. 
Rep.  252;  Wyles  v.  Beals,  1  Gray,  233,  236; 
In  re  Allen,  41  Minn.  430,  433,  43  N.  W.  Rep. 
382;  Donoho  v.  Fish.  58  Tex.  164.  Any  act 
by  an  Insolvent  debtor  in  contemplation 
of  insolvency,  made  with  intent  to  thwart 
the  law,  is  a  fraud  on  the  law,  and  the 
assignment  is  fraudulent  and  void.  See 
Halm  v.  Salmon,  supra;  Llvermore  v.  Mc- 
Nair,  34  N.  J.  Eq.  478;  Berry  v.  Cutts,  42 
Me.  445;  Aaronson  v.  Deutsch,24  Fed.  Rep. 
465, 466.  An  assignment  In  violation  of 
the  statutes  is  fraudulent  and  void.  See 
Rice  v.  Frayser,  24  Fed.  Rep.  460.  An  as- 
signment may  be  made  by  several  instru- 
ments. See  Burrill,  Assignm.  (4th  Ed.)  § 
128.  Van  Patten  v. Burr,  52  Iowa,  518,  521, 
3  N.  W.  Rep.  524.  And  where  a  debtor  con- 
templates making  an  assignment  under 
an  act  for  the  equal  distribution  of  his 
estate,  hut  wishes  to  prefer  a  creditor,  and 
with  this  intent,  and  in  pursuance  of  this 
deshrn,  makes  a  mortgage  securing  such 
creditor,  and,  carrying  out  the  original 
design  and  intent,  afterwards  makes  an 
assignment,  they  will  be  deemed  in  law 
one  transaction.  See  Burrill,  Assignm. 
(4th  Ed.)  §  128;  Van  Patten  v.  Burr,  su- 
pra; Hahn  v.  Salmon,  supra;  Winner  v. 
Hoyt,  66  Wis.  227,  28  N.  W.  Rep.  380;  Liv- 
ermore  v.  McNair.  34  N.  J.  Eq.  478;  Berry 
v.  Cutts.  42  Me.  445;  Perry  v.  Holden,  22 
Pick.  269;  Kellogg  v.  Root,  23  Fed.  Rep. 
625,  528;  Doggett  v.  Herman,  16  Fed.  Rep. 
812,  815;  Preston  v.  Spaulding,  120  III.  208. 
221.  10  N.  E.  Rep.  903.  Assignments  giving 
preferences  which  are  not  authorized  by 
statute  are  construed  as  fraudulent  and 
void  as  to  creditors.  See  Kerr,  Fraud  & 
M.  285;  Vau  Patten  v.  Burr,  supra;  Hahn 
v.Salmon,  supra;  Berry  v.  Cutts,  supra ; 
Doggett  v.  Herman,  supra ;  Livermore  v. 
McNair,  supra;  Winner  v.  Hoyt,  supra; 
Bonns  v.  Carter,  20  Neb.  666,  31  N.  W.  Rep. 
381. 

STILES,  J.  On  the  6th  of  January,  1891, 
the  firm  of  Burrows  &  Anderson  borrowed 
a  thousand  dollars  from  the  First  Nation- 
al Bank  of  Whatcom,  to  secure  the  pay- 
ment of  which  they  gave  the  bank  their 
note  due  in  60  days.  On  March  10th  they 
gave  a  renewal  of  the  note,  and  on  May 
12th  a  second  renewal  note.  The  last- 
named  note  would  not  have  been  due  un- 
til July  14th.  On  May  23d,  ascertaining 
that  they  were  insolvent,  they  conferred 
with  the  bank  officials,  and  informed 
them  of  their  condition,  and  that  it  would 
probably  be  necessary  for  them  to  make 
an  assignment  at  an  early  day.  Desiring 
to  secure  the  bauk,  they  proposed  a  chat- 
tel mortgage  as  collateral  to  their  existing 
note.  The  bank,  however,  while  accept- 
ing the  proposition  for  the  chattel  mort- 
gage, insisted  upon  a  new  note  payable 
upon  demand.  This  arrangement  was 
carried  out,  and  a  new  note  made  and 
chattel  mortgage  executed  and  placed  up- 
on record  upon  the  same  day.    It  is  an  in- 
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disputable  fact  that  the  execution  of  the 
chattel  mortgage  was  a  part  of  the  plan 
entered  Into  by  both  parties  to  devote 
the  property  of  Burrows  &  Anderson  to 
the  payment  of  their  debts  by  means  of 
an  assignment,  but  with  the  bank  holding 
a  security  for  the  payment  of  its  claim  in 
full.  The  debtors  remained  in  possesion 
of  the  goods  until  the  25th  day  of  May, 
conducting  the  business  of  selling  goods  in 
the  usual  manner,  when,  apparently  some- 
what to  their  surprise,  the  bank  took  pos- 
session of  their  entire  stock  of  goods  un- 
der its  chattel  mortgage,  and  commenced 
a  foreclosure  suit.  This  proceeding  was 
taken  about  10  o'clock  in  the  forenoon, 
and  between  that  time  and  12  o'clock  Bur- 
rows &  Anderson  executed  to  the  appel- 
lant Mansfield  an  assignment  of  their 
property  for  the  benefit  of  creditors,  under 
the  assign  men  t  law  of  March  6th,  1N90. 
On  the  3d  day  of  June,  Burrows  &  Ander- 
son filed  their  answer  to  the  complaint  of 
the  bank  in  the  foreclosure  proceeding,  ad- 
mitting the  facts  stated  in  the  complaint 
to  be  true,  and  thereupon  a  decree  was  en- 
tered against  them  and  the  property  di- 
rected to  be  sold.  On  the  same  day  the 
predecessor  in  Interest  of  the  respondent 
Sa bin  commenced  an  action  in  the  same 
court  for  the  recovery  of  a  large  sum 
against  Burrows  &  Anderson,  a pon  claims 
assigned  to  him  by  sundry  creditors  of 
that  firm,  and,  under  allegations  of  fraud 
contained  in  the  affidavit,  caused  a  writ 
of  attachment  to  be  issued  and  placed  in 
the  hands  of  the  sheriff,  who  levied  the 
same  on  the  stock  of  goods  already  in  bis 
hands  under  the  execution  issued  at  the 
suit  of  the  bank  upon  their  decree.  On 
the  12th  day  of  June  the  assignee  qualified 
by  filing  a  bond,  and  demanded  possession 
of  the  property  of  the  sheriff.  Being  re- 
fused such  possession,  he  brings  this  action 
to  recover  it,  alleging  that  in  the  first 
place  the  chattel  mortgage  to  the  bank 
was  void  because  of  its  having  been  pro- 
cured as  the  result  of  fraudulent  collusion 
between  the  bank  and  the  assignors ;  and, 
secondly,  because  the  attachment  of  Sabin 
was  illegal  and  void  under  the  statute. 
The  decree  of  the  court  below  was  against 
the  assignee  and  in  favor  of  the  bank,  as 
entitled  to  a  first  claim,  and  of  Sabin  as 
entitled  to  the  second  claim,  upon  the  pro- 
ceeds of  the  goods  which  had  been  sold  by 
agreement  of  the  parties.  The  view  which 
the  superior  court  took  of  the  matter 
was — First,  that  the  chattel  mortgage  was 
not  a  fraud  npou  the  creditors,  and,  sec- 
ond, that  the  attachment,  having  been 
levied  upon  goods  not  in  the  possession  of 
the  assignee,  and  to  tbe  possession  of 
which  the  assignee  had  no  right  because 
they  had  been  placed  out  of  his  reach  by 
the  act  of  the  assignors  in  making  the 
chattel  mortgage,  created  a  valid  Hen  in 
favor  of  ^abin. 

The  first  proposition  which  we  have  to 
dispose  of  grows  out  of  the  contention  of 
the  parties  over  the  Insolvent  law  con- 
tained in  the  Code  of  1881  (chapter  143) 
and  tbe  assignment  law  of  1890,  (Gen.  St. 
p.  935.)  The  appellant  maintains  that  the 
act  of  1881  has  never  been  repealed ;  the 
respondents  claim  that  the  act  of  1S90  has 
swept  it  entirely  out  of  existence.  The 


point  is  not  very  material  in  this  case, 
but  it  is  suggested  by  both  parties,  and  it 
would  perhaps  prevent  future  misunder- 
standings if  we  decide  the  matter  now. 
We  hold  that  the  act  of  1890  was  intended 
to  be  a  new  law  upon  the  same  subject- 
matter  as  that  treated  of  iuthe  insolvency 
law  of  18sl,  and  that,  whilethere  are  some 
matters  in  the  old  law  which  are  not  nec- 
essarily obnoxious  to  any  provisions  in 
the  new  one,  the  entire  subject  was  legis- 
lated upon  in  the  new  law,  and  the  old 
one  was  necessarily  repealed  and  set  aside 
in  all  its  parts.  But  the  practical  question 
in  this  case  is  whether  the  act  of  1890  Is 
anything  more  than  an  act  to  regulate 
common-law  assignments,  and  whether, 
if  a  debtor  has  been  guilty  of  fraudulent 
transfers  looking  to  a  future  assignment 
of  bis  property  for  the  benefit  of  creditors, 
bis  assignee,  under  this  law,  can  recover 
the  property  thus  fraudulently  transferred. 
Upon  the  facts,  as  has  been  already  indi- 
cated, we  bold  differently  from  the  supe- 
rior court  upon  tbe  good  faith  of  the  bank 
mortgage.  It  was  not  a  purchaser  in 
good  faith.  The  note  which  was  secured 
by  the  mortgage  was  one  substituted  for 
the  original  note,  which  was  in  turn  a  re- 
newal several  times  removed  from  the 
original  loan.  The  terms  of  this  note 
were  different  from  that  of  its  predeces- 
sors, inasmuch  as  it  was  made  payable  on 
demand,  whereas  the  note  for  which  it 
was  substituted  would  not  have  been  due 
until  July.  This  change  was  made  for  no 
other  purpose  than  to  enable  the  bank,  at 
any  sign  of  danger  through  the  move- 
ments of  other  creditors,  to  seise  the  prop- 
erty, and  retain  it  for  Its  own  benefit 
while  the  debtors  were  making  a  general 
assignment  fur  tbe  benefit  of  other  cred- 
itors. 

It  has  been  a  common  method  of  treat- 
ing such  transactions  tocull  the  mortgage 
and  the  assignment  one  transaction,  and 
to  construe  tbe  two  instruments  togetber 
as  though  tbe  assignor  had  made  an  as- 
signment containing  a  preference,  which 
the  statute  Bays  shall  not  be  valid;  but, 
with  all  deference,  to  the  use  of  language 
which  frequently  occurs  In  the  cases,  they 
are  not  the  same  transaction,  nor  are  the 
Instruments  one.  The  assignee,  at  least 
ordinarily,  has  no  privity  with  or  knowl- 
edge of  the  mortgage,  and  all  that  the 
court,  to  which  he  is  responsible,  knows  Is 
tbe  assignment.  The  debtors  in  this  case, 
It  is  pretty  strongly  hinted  In  the  record, 
did  not  intend  to  make  an  assignment  un- 
less it  should  be  absolutely  necessary. 
They  claim  to  have  relied  upon  some 
promise  made  by  the  bank  to  the  effect 
that  the  foreclosure  of  the  mortgage 
should  be  managed  in  such  a  way  as  that 
the  property  should  be  sold  in  bulk,  and 
the  possession  of  it  returned  to  them  for 
disposal  in  the  ordinary  course  of  tbeir 
previous  business;  and  it  was  not  until 
they  found  the  bank  disregarding  this  al- 
leged understanding,  and  taking  posses- 
sion of  the  goods,  that  they  finally  made 
up  their  minds  to  execute  the  assignment 
to  Mansfield.  But  whether  these  are  to  be 
construed  as  one  instrument,  and  the  exe- 
cution of  them  as  one  transaction,  or  not, 
tbe  fact  remains  that  tbe  law  seems  to 
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bave  little  regard  for  the  one  construction 
or  the  otber.  It  Is  entitled  "An  act  to  se- 
cure to  creditors  a  Just  division  of  the  es- 
tates of  debtors  who  convey  to  assignees 
for  the  benefit  of  creditors and,  if  the 
purpose  of  the  act  can  be  worked  out  by 
any  reasonable  construction  of  its  provi- 
sions,  it  is  the  doty  of  the  courts  to  secure 
that  object  without  regard  to  technicali- 
ties which  have  no  substance.  The  posi- 
tion taken  by  the  respondents  is  that, 
notwithstanding  the  mortgage  may  have 
been  conceived  and  executed  in  fraud  of 
this  law,  the  mortgagee  having  taken 
possession  of  the  property  before  the  as- 
signment was  made,  the  assignee  has  no 
power  to  move  against  the  mortgage  on 
the  ground  of  its  fraudulent  character, 
and  can  therefore  acquire  no  possession  of 
the  property  covered  by  it.  If  this  law  is 
no  more  than  an  act  to  regulate  common- 
law  assignments,  the  point  must  be  con- 
ceded to  be  well  taken.  A  similar  law 
exists  in  Oregon  and  Iowa,  and  in  those 
states  it  has  been  held  generally  that  the 
assignee  stood  in  the  shoes  of  the  debtor, 
ii nd  could  not  recover  property  conveyed 
by  him  in  fraud  of  creditors  before  the  as- 
signment. Hahn  v.  Salmon,  20  Fed.  Rep. 
SOI;  Dawson  v.  Sims,  14  Or.  561.  18  Pac. 
Rep.  506;  Van  Patten  v.  Burr.  52  Iowa, 
ids.  3  N.  W.  Rep.  524;  Prouty  v.  Clark,  78 
Iowa  55.  34  N.  W.  Rep.  614.  In  each  of 
those  states,  however,  there  Is  some  differ- 
ence between  the  statutes  passed  upon 
and  our  act  of  1890.  In  Iowa  there  Is  no 
discharge  of  the  debtor,  and  in  neither 
Mtate  does  the  court  or  the  creditors  have 
any  power  to  change  the  assiguee.  In 
both  the  declaration  of  the  first  section  of 
the  act  Is  substantially  the  same  as  that 
of  our  own  law,  vis. :  "  No  general  assign- 
ment of  property  by  an  insolvent,  or  in 
contemplation  ot  insolvency  for  the  ben- 
efit of  creditors,  shall  be  valid  unless  it  be 
made  for  the  benefit  of  all  bis  creditors  in 
proportion  to  the  amount  or  their  respec- 
tive claims, " — and  in  both  there  is  a  sec- 
tion substantially  the  same  as  our  section 
2753.  viz.:  "Any  assignee  as  aforesaid 
shall  have  as  full  power  and  authority  to 
dispose  of  all  estate,  real  and  personal, 
assigned,  as  the  debtor  bad  at  the  time  of 
the  assignment,  and  to  sue  for  and  recov- 
er, in  the  name  of  such  assignee,  every- 
thing belonging  to  or  appertaining  to  said 
estate,  and  generally  to  do  whatever  the 
debtor  might  have  doue  in  the  premises." 

This  court,  in  Bank  v.  Van  Wagenen,  2 
Wash.  St.  172,  26  Pac.  Rep.  253,  passed  up- 
on the  substance  of  this  question  as  in- 
volved in  the  insolvency  law  of  18S1.  and, 
unless  the  statute  now  in  review  has  some 
materially  different  elements,  we  should 
be  Inclined  to  maintain  .the  principles 
therein  announced;  but  upon  examination 
we  And  that  the  only  material  difference 
is  that,  under  the  old  law,  the  proceeding 
was  commenced  by  petition  filed  by  the 
debtor,  under  which  an  order  was  made 
vesting  the  debtor's  property  in  an  as- 
signee appointed  by  the  creditors,  at  a 
meeting  called  under  the  order  of  the 
court,  while  under  the  act  of  1S90  the  deed 
of  the  assignor  conveys  his  estate  directly 
to  the  assignee,  who  has  no  power  to  pro- 
ceed until  he  has  filed  bis  blind  and  inven- 


tory, and  thus  brought  himself  within  the 
jurisdiction  of  the  court.  The  ultima  te  re- 
sult under  each  law  is  the  equal  distribu- 
tion of  the  property  of  the  debtor,  and  bis 
discbarge  from  his  liabilities  if  his  acts 
shall  appear  to  have  been  uncolored  by- 
fraud.  The  declaration  of  the  first  sec- 
tion of  the  act,  that  no  general  as- 
signment shall  be  valid  unless  made  for 
the  benefit  of  all  creditors  in  proportion 
to  the  amount  of  their  respective  claims, 
must  be  limited,  as  we  view  the  act,  to 
—First,  preferences;  and,  second,  the 
effect  on  the  debtor  brought  about  by  the 
denial  of  his  petition  for  discharge.  If  it 
were  not  so,  every  assignment  which  is 
made  would  be  in  continual  Jeopardy,  so 
long  as  all  property  involved  in  it  is  un- 
distributed, by  the  discovery  of  some 
fraudulent  act  perpetrated  by  the  assign- 
or before  the  assignment  was  made. 
Section  2750  provides  that  the  debtor  may 
be  summoned,  upon  the  application  of 
the  assignee  or  any  creditor,  to  submit  to 
an  examination  for  the  purpose  of  discov- 
ering whether  or  not  all  bis  property  has 
been  listed  in  the  inventory,  and  "the 
court  may  compel  the  delivery  to  the  as- 
signee of  any  property  or  estate  not  em- 
braced in  the  assignment."  But,  accord- 
ing to  the  theory  of  the  respondents,  not 
only  would  the  assignee  be  powerless  to 
reclaim  such  property,  but  the  very  fact 
that  the  assignor  bad  fraudulently  placed 
such  property  out  of  his  hands  for  the 
purpose  of  depriving  creditors  of  the  ben- 
efit of  its  distribution  by  tbe  assignee 
would  avoid  the  whole  assignment,  and 
open  tbe  way  to  any  creditor  to  prefer 
himself  at  theexpenseof  the  others.  Even 
in  Iowa,  a  case  of  this  kind  occurring  in 
Schaller  v.  Wright,  28  N.  W.  Rep.  460,  the 
court  held,  notwithstanding  Van  Patten 
v.  Burr,  that  the  assignee  could  recover. 

An  illustration  Is  contained  in  the  body 
of  the  statute  Itself  which,  it  seems  to  us, 
must  overcome  the  claim  of  tbe  respond- 
ents that  the  assignee  could  go  no  further 
than  tbe  property  actually  conveyed  to 
him,  or  that  discovered  under  tbe  assign- 
or's control,  though  not  mentioned  in  tbe 
assignment.  It  is  provided  in  section  2741 
that  such  an  assignment  Bhall  bave  tbe 
effect  to  discharge  any  und  all  attach- 
ments on  which  judgment  shall  not  have 
been  taken  at  the  date  of  the  assignment. 
Now,  excepting  for  one  ground  of  attach- 
ment, vis.  non residence,  attachments  in 
this  state  are  granted  only  upon  a  show- 
ing of  some  fraud  on  the  part  of  tbe  debt- 
or, the  gist  of  which  is  that  he  is  dispos- 
ing, or  about  to  dispose,  of  property  with 
intent  to  defraud  his  creditors.  But  If,  in 
a  case  where  fraud  isthe  basis  of  an  attach- 
ment Hen,  the  assignee  Is  permitted  to  step 
in  and  dissolve  an  attachment,  and  thus 
deprive  innocent  creditors  of  the  involun- 
tary lien  which  other  portions  of  the  law 
give  them,  there  can  be  hut  small  reason 
assigned  why,  in  a  case  where  the  debtor 
has  disposed  of  his  property  fraudulently 
by  giving  a  voluntary  lien,  with  posses- 
sion, the  assignee  should  not  be  permitted 
to  retake  that  property.  Upon  considera- 
tion of  section  2753,  however,  we  think  a 
better  rule  is  laid  down  in  Pillsbury  v. 
Kiugon,  38  N.  J.  Eq.  287,  than  is  found  in 
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either  of  the  cases  cited  by  the  respond- 
ents. That  was  a  case,  like  this,  where 
an  assignee  was  suinfr  for  the  recovery  of 
property  mortgaged  by  his  assignor  to 
third  persons  in  fraud  of  the  assignment 
law.  The  court  there  reviews  the  whole 
subject  of  the  rights  of  an  assignor  under 
statutes  governing  assignments  for  the 
benefit  of  creditors.  The  New  Jersey  stat- 
ute bears  the  same  title  as  ours;  and  the 
court  in  reviewing  the  13th  section,  which 
is  the  same  as  our  section  2753,  speaks  as 
follows:  "Considering  that  the  assign- 
ment creates  a  trust  for  the  benefit  of  all 
the  creditors  of  the  assignor,  and  that  the 
legislative  purpose  was  to  secure  an  equal 
and  just  division  of  the  estate  of  the  debt- 
or among  his  creditors,  a  construction  less 
comprehensive  will  defeat  the  legislative 
purpose.  In  virtue  of  the  trust  so  created 
the  assignee  becomes  the  representative 
of  and  actor  for  creditors,  and  bis  powers 
should  besoconstrued  as  to  enable  him  to 
carry  into  full  effect  the  purpose  for  which 
the  statute  was  designed.  In  the  English 
insolvent  nets,  under  which  assignees  are 
allowed  to  avoid  the  fraudulent  grants 
and  conveyances  of  the  debtor,  the  power 
of  the  assignee  to  sue  in  his  own  name  is 
granted  'for  the  recovery,  obtaining,  and 
enforcing  any  estate,  effects,  or  rights  of 
such  prisoner,'— language,  in  legal  effect, 
identical  with  that  contained  iu  the  thir- 
teenth section  of  our  assignment  act.  In 
Garretson  v.  Brown,  20  N.  J.  Law,  425, 
Justice  Potts  construed  this  section  as 
enabling  the  assignee  to  sue  for  property 
fraudulently  conveyed  away  by  the  debt- 
or, and  to  recover  it  for  the  use  of  the 
creditors  who  should  present  their  claim  a. " 
The  court  then  overrules  Van  Keuren  v. 
McLaughlin,  21  N.  J.  Eq.  163,  and  sustains 
the  right  of  the  assignee  to  sue  to  avoid 
the  fraudulent  mortgage.  The  case  above 
cited  is  a  review  of  the  same  case  reported 
tn  31  N.  J.  Eq.  619,  where  the  vice  chancel- 
lor laid  down  the  opposite  doctrine. 
These  two  overruled  cases  are  both  cited 
In  the  opinion  of  the  court  In  Habn  v.  Sal- 
mon, 20  Fed.  Rep.  sol,  in  support  of  the 
view  adopted.  The  case  of  Benham  v. 
Ham,  31  Pac.  Rep.  459,  (decided  by  this 
court,)  is  confidently  cited  by  respondent 
Sabin  in  support  of  bis  attachment;  but 
while  some  language  was  used  in  the 
opinion  in  that  case  which,  taken  alone, 
might  be  grouud  to  infer  that,  if  the 
mortgage  bad  not  been  sustained,  the  at- 
taching creditor  in  that  case  would  ha  ve 
been  allowed  to  retain  his  lien  npon  the 
properly  in  the  bands  of  the  assignee,  the 
Judgment  there  directed  shows  that  the 
whole  question  of  the  attachment  was 
avoided  by  the  finding  that  the  chattel 
mortgage  was  a  bona  fide  transaction, 
and  that  there  was  therefore  no  ground 
for  the  allegations  of  fraud  under  which 
the  attachment  was  Issued.  The  subse- 
quent case  of  Shoe  Co.  v.  Adams,  32  Pac. 
Rep.  92,  (Dec.  7,  1892,)  Is  more  nearly  in 
point,  and  it  was  therein  held  that  the 
property  reaching  the  bands  of  an  assignee 
was  In  custodia  iegls,  and  could  not  be 
taken  from  him  by  the  attaching  creditor 
on  the  ground  that  the  assignment  was 
fraudulent  by  reason  of  acts  committed 
by  the  assignor  before  the  assignment. 


There  can  be  no  difference  between  that 
case  and  this  so  far  as  the  rights  of  the 
assignee  are  concerned,  although  here  the 
assignee  bad  not  been  able  to  reduce  the 
property  assigned  to  his  possession  at  the 
time  the  attachment  was  levied.  He  was 
entitled  to  its  possession,  and  only  needed 
the  Interference  of  the  court  in  his  behalf 
to  secure  it.  It  follows  from  the  forego- 
ing that  the  Judgment  of  the  court  below 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter 
judgment  in  favor  of  the  appellant  for  the 
proceeds  of  the  goods,  to  be  distributed 
by  him  in  accordance  with  law  governing 
assignments. 

DUNBAR,  C.  J.,  and  ANDERS  and 
HOYT,  J  J.,  concur. 

(5  Wash.  768) 

SABIN  v.  ADAMS  et  aL 

(Supreme  Court  of  Washington.  Feb.  18, 1893.) 

Assignment  for  Benefit  of  Creditors— Attach- 
ment by  Creditors— Rights  of  Assignee. 

1.  Where  property  in  the  hands  of  an  as- 
signee for  the  benefit  of  creditors  is  attached 
by  one  of  the  creditors,  it  is  a  technical  error 
for  the  assignee  to  intervene  in  the  attach- 
ment suit  for  the  purpose  of  recovering  the 
property,  but  he  should  entitle  his  petition  in 
the  matter  of  the  assignment. 

2.  Such  technical  error,  however,  is  no 
ground  for  reversing  an  order  restoring  the 
property  to  the  assignee. 

Appeal  from  superior  court,  Lewis  coun- 
ty; Edward  F.  Hunter,  Judge. 

Action  by  R.  L.  Sabin  against  J.  A. 
Adams  and  others,  partners  as  Adams, 
Hart  &  Co.  Defendants  had  made  a  gen- 
eral assignment  to  J.  H.  Mallery  for  bene- 
fit of  creditors  on  November  2, 1891.  On 
November  11. 1891,  plaintiff  issued  an  at- 
tachment in  his  action,  which  bad  been  be- 
gun on  November  5th,  and  the  writ  was 
levied  on  property  in  the  assignee's  hands, 
and  on  real  eutateowned  by  defendant  but 
not  in  the  assignee's  possession.  The  as- 
signee Intervened  in  the  attachment  suit 
for  the  protection  of  his  trust,  and  the  at- 
tachment was  discharged  as  to  the  prop- 
erty taken  from  the  assignee's  possession, 
but  not  as  to  the  residue.  Judgment  was 
subsequently  rendered  in  plaintiff's  favor 
against  defendants  by  default,  and  plain- 
tiff now  appeals,  alleging  the  partial  dis- 
charge of  the  attachment  as  error.  Af- 
firmed. 

Cox,  Teal  A  Minor  aud  W.  H.  Win  free, 
for  appellant.  Leroy  A.  Palmer  &  Lan- 
drums  aud  J.  R.  Buxton,  for  respondents. 

STILES,  J.  It  was  technically  an  error 
to  permit  the  assignee  of  Adams,  Hart  & 
Co.  to  file  a  sort  of  Intervention  in  this 
case  in  order  to  get  possession  of  the 
goods  taken  from  him  under  the  attach- 
ment issued  by  Sabin.  The  proceeding 
should  have  been  in  the  matter  of  the  as- 
signment, and  the  officer  and  the  parties 
behind  bim  should  have  been  dealt  with 
summarily  for  interfering  with  the  as- 
signee's possession,  which  was  the  posses- 
sion of  the  court.  But  we  shall  not  order 
the  property  to  be  given  back  to  the  sher- 
iff because  the  petition  of  the  assignee  was 
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entitled  io  the  wrong  case.  Such  an  or- 
der would  be  to  encourage  a  practice 
which  seems  to  be  growing,  nnd  which 
tends  to  fritter  away  every  estate  assigned 
in  useless  litigation,  vix.  that  of  dissatis- 
fied creditors  attacking  the  assignment  for 
some  fraud  of  the  debtor.  The  sooner  it 
is  understood  that  when  an  estate  is  as- 
signed It  is  in  the  possession  of  the  court 
for  orderly,  pro  rata  distribution,  and 
that  no  one  can  interfere  with  it  except  at 
ills  peril,  the  sooner  creditors  will  be  able 
to  realize  f»lr  dividends,  and  the  objec- 
tions to  the  law  of  assignments  will  dis- 
appear. If  creditors  would,  in  agisting 
assignees  to  realize  on  tbe  property  in 
their  hands,  nnd  in  aiding  the  court  to 
hold  them  to  strict  account,  expend  half 
the  ubility  and  ingenuity  which  they  exert 
in  their  efforts  to  overreach  each  other, 
the  result  of  these  assignments  would  be 
far  more  satisfactory  to  all  parties.  The 
merits  of  this  case  have  been  fully  disposed 
of  by  tbe  decisions  rendered  in  Shoe  Co.  v. 
Adams,  (Wash.)  32  Pac.  Kep.  92,  and 
Mansfield  v.  Bank,  (Wash.)  32  Pac.  Rep. 
789,  and  for  the  reusons  therein  set  forth 
tbe  order  is  affirmed. 

DUNBAR,  C.  J.,  and  ANDERS,  HOYT, 
and  SCOTT,  J  J,  concor. 


(5  Wash.  741) 

LEWIS  v.  CITY  OP  SEATTLE. 
(Supreme  Court  of  Washington.   Feb.  17, 
1893.) 

Eminent  Domain— Compensation  before  Taking 
—  Condemnation  by  City  —  Offsetting  Ben- 
efits. 

1.  The  right  to  compensation  before  land 
is  taken  or  damaged  under  the  power  of  emi- 
nent domain,  secured  to  the  landowner  by  Const, 
art  1,  §  16,  is  a  right  personal  to  him;  and, 
where  he  acquiesces  in  the  taking  of  his  prop- 
erty for  a  street  improvement  without  insist- 
ing on  prepayment,  the  proceedings  on  the  part 
of  the  city  are  not  invalidated  by  failure  to 
make  prepayment  of  the  damages. 

2.  In  condemnation  proceedings  instituted 
by  a  city  to  take  land  for  widening  a  street, 
appraisers  were  appointed  by  the  city  and  the 
property  owner  to  assess  the  benefits  and  dam- 
ages, but  such  appraisers  never  made  a  report, 
owing  to  a  radical  change  in  the  city  charter. 
Held  that,  in  view  of  the  fact  that  the  city 
charter  empowered  it  to  pay  for  land  condemn- 
ed for  street  purposes  either  by  an  assessment 
on  the  lands  benefited  or  by  a  general  tax,  the 
property  owner  was  not  compelled  to  resort  to 
mandamus  to  compel  the  appraisers  to  make 
their  report,  but  that  he  could  maintain  a 
common-law  action  against  the  city  for  the 
damages  sustained  from  the  taking. 

3.  Where  at  the  time  of  the  adoption  of  a 
constitutional  provision  no  similar  provision  was 
contained  in  the  constitution  of  any  other  state 
excepting  one,  the  interpretation  placed  thereon 
by  tne  courts  of  such  state  should  be  recog- 
nized as  of  force  by  the  courts  of  this  state. 

4.  Const,  art.  1.  §  16,  provides  that  "no 
private  property  shall  be  taken  or  damaged  for 
public  or  private  use  without  just  compensa- 
tion having  been  first  made  or  paid  into  court 
for  the  owner:  and  no  right  of  way  shall  be 
appropriated  to  the  use  of  any  corporation 
other  than  municipal  until  full  compensation 
therefor  be  first  made  in  money  or  ascertained 
and  paid  into  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  proposed 
by  such  corporation."   Held,  that  compensation 


must  first  be  made  in  all  cases,  including  a 
taking  or  damaging  by  a  municipal  corpora- 
tion; but,  where  a  municipal  corporation  ap- 
propriates land  for  a  right  of  way,  the  benefits 
arising  to  the  owner  from  the  improvement 
may  be  offset  against  his  damages,  while  no 
such  offset  can  be  allowed  in  cases  of  appro- 
priation by  private  corporations. 

5.  The  widening  of  a  street  is  a  special  ben- 
efit to  the  property  abutting  thereon,  and  this 
benefit  may  be  offset  against  the  damages  to 
the  owner  whose  property  is  taken  therefor, 
though  landowners  on  the  opposite  side  of 
the  street  are  similarly  benefited,  and  are  not 
chargeable  therewith,  because  none  of  their 
lands  are  appropriated,  and  no  damages  are 
claimed  by  them. 

j6.  Such  benefits  can  only  be  considered 
with  reference  to  the  particular  tract  from 
which  the  land  appropriated  was  severed,  ana 
the  benefits  to  separate  parcels  belonging  to 
the  same  owner  cannot  be  offset  unless  they 
all  abut  on  the  same  improvement 

Appeal  from  superior  court,  King  coun- 
ty; R.  Osborn,  Judge. 

Action  by  Bessie  J.  Lewis  against  the 
city  of  Seattle  for  the  value  of  land  appro- 
priated by  defendant  for  a  street.  From 
a  Judgment  in  plaintiff's  favor,  defendant 
appeals.  Reversed. 

George  Don  worth  and  James  B.  Howe, 
for  appellant.  Tustln,  Gearln  &  Crews, 
for  respondent. 

SCOTT,  J.  This  is  an  appeal  from  a 
Judgment  recovered  by  the  respondent  for 
the  value  of  certain  real  estate  appro- 
priated by  the  city  of  Seattle  for  a  street. 
The  action  was  commenced  in  January, 
1892,  by  the  filing  of  a  complaint,  wherein 
the  plaintiff  alleged  her  ownership  of  such 
real  estate  on  the  22d  day  of  March,  189U; 
that  the  city  had  a  charter  from  the  terri- 
tory of  Washington  (granted  In  1886)  op 
to  October  10. 1890,  at  which  time  it  adopt- 
ed a  "freeholders'  charter, "  under  the  act 
of  the  legislative  assembly  of  tbe  state  ap- 
proved February  26,  1890;  that  on  said 
22d  day  of  March,  1890.  said  city,  by  it* 
common  council,  passed  ordinance  No. 
1313,  for  tbe  condemnation  of  such  real  es- 
tate as  a  street,  in  and  by  which  ordinance 
all  of  said  property  was  condemned  and 
appropriated  as  a  portion  of  Wei  ler  street; 
that  thereafter,  and  pretending  to  act  by 
virtue  of  said  ordinance,  and  without 
paying  or  tendering  plaintiff  anything 
therefor,  and  without  causing  an  assess- 
ment of  plaintiff's  damages  caused  thereby 
to  be  made,  said  city  unlawfully  and  forci- 
bly ousted  plaintiff  of  her  possession  of 
said  property,  and  entered  into  the  posses- 
sion of  the  same,  and  proceeded  to  and  did 
grade  tbe  same  as  a  street,  and  baa 
thrown  said  property  and  tbe  whole  there- 
of open  for  tbe  use  of  the  public  as  a  street, 
and  completely  deprived  plaintiff  of  tbe 
use  and  enjoyment  thereof,  to  her  damage 
in  the  sum  of  $2,500.  The  city  admitted 
the  plaintiff's  ownership  of  the  property, 
except  an  alley  running  across  the  same, 
and  admitted  that  in  pursuance  of  said 
ordinance  No.  1313  it  bad  appropriated 
and  taken  possession  thereof  as  a  street, 
hut  denied  that  the  value  of  such  real  es- 
tate exceeded  tbe  snm  of  $500,  and  denied 
that  the  plaintiff  had  been  damaged  in  any 
eum  whatever.  It  further  set  up  two 
affirmative  defenses,  in  tbe  first  of  which 
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it  pleaded  said  ordinance  No.  1313,  which 
provided  that  due  compensation  should 
be  made  for  said  real  estate  in  accordance 
with  sections  11  and  101  of  the  charter  of 
1886,  and  that  the  amount  of  said  compen- 
sation should  be  made  a  charge  upon  the 
lots  and  parcels  of  land  embraced  within 
an  asseesmen  t  district  created  under  the  au- 
thority of  said  charter,  which  provided  for 
the  appointment  of  three  appraisers,  one 
of  them  to  be  appointed  by  the  mayor, 
one  by  the  owner  or  owners  of  the  prop- 
erty subject  to  assessment, and  one  by  the 
owner  or  owners  of  the  property  con- 
demned, whose  duties  were  to  find  and  re- 
port the  value  of  the  laud  taken  and  the 
value  of  the  land  in  such  district  benefited, 
so  that  the  cost  of  such  improvements 
might  be  assessed  thereon.  It  further  al- 
leged in  said  defense  that  proceedings  were 
duly  had  accordingly  nnder  said  charter 
and  ordinance,  up  to  and  including  the  ap- 
pointment of  such  appraisers,  one  of 
whom  was  appointed  by  tne  plaintiff,  but 
that  no  meeting  of  said  appraisers  was 
ever  held,  and  that  they  never  made  any 
assessment,  report,  or  award ;  that  thede- 
fendant  stood  ready  to  pay  to  the  plain- 
tiff such  sum  as  should  be  ascertained  by 
the  appraisers  when  they  should  make  au 
award.  In  the  second  defense  it  is  alleged 
that  the  land  condemued  was  a  part  of 
block  1  in  Terry's  Fifth  addition  to  the 
city  of  Seattle;  that,  prior  to  said  widen- 
ing of  Weller  street  at  said  point,  block  1 
of  said  addition  projected  Into  Weller 
street  a  distance  of  23  feet;  that  both  to 
the  east  and  west  of  said  block  said  Wel- 
ler street  was  66  feet  wide,  and  that  by 
reason  of  the  projection  of  said  block  into 
the  street  there  was  a  width  of  only  43 
feet  of  street  abutting  upon  said  block, 
thereby  making  a  jog  in  said  Weller  street 
by  reason  of  the  irregular  and  defective 
platting  of  said  laud  in  the  original  plat 
of  said  addition.  It  is  further  alleged  that 
at  the  time  of  the  passage  of  the  ordinance, 
and  ever  since,  the  plaintiff  has  been  the 
owner  in  fee  simple  of  the  whole  of  said 
block  1,  except  lot  6,  and  also  of  six  other 
lots  in  the  immediate  vicinity  described  in 
the  answer;  that  each  and  every  of  said 
lots  of  land  Is  situated  in  blocks  bordering 
on  said  Weller  street  in  the  immediate 
vicinity  of  said  widening  and  improve- 
raen  t,  and  tba  t  the  plaintiff  derived  special, 
direct,  immediate,  and  great  benefit 
through  the  condemnation  of  the  land  so 
taken  by  reason  of  the  increased  value  of 
each  and  every  of  the  lots  mentioned  con- 
sequent upon  the  said  widening  of  the 
street,  and  that  the  special  and  peculiar 
benefit  so  derived  from  the  wldeniug  of 
said  street,  not  in  common  with  the  pub- 
lic generally,  exceeded  the  value  of  said 
real  estate  so  condemned.  This  condem- 
nation took  place  after  the  adoption  of  the 
state  constitution,  but  before  the  city  or- 
ganized under  a  freeholders' charter.  Its 
charter  of  1886  was  in  force,  except  as 
modified  by  the  state  constitution.  Sec- 
tion 16,  art.  l.of  the  constitution,  provides 
that"  no  private  property  shall  betaken 
or  damaged  for  public  or  private  use  with- 
out just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner, 
and  no  right  of  way  shall  be  appropriated 


to  the  use  of  any  corporation  other  than 
municipal  until  full  compensation  therefor 
be  first  made  In  money,  or  ascertained  and 
paid  into  court  for  the  owner,  irrespective 
of  any  benefit  from  any  improvement  pro- 
posed by  such  corporation. " 

Appellant  contends  that  the  plaintiff 
cannot  maintain  a  common-law  action 
to  recover  the  value  of  the  property  tak- 
en, as  the  proceedings  were  instituted  and 
conducted  under  the  charter  of  1836,  al- 
though the  appraisers  failed  to  act,  and 
that  she  can  only  proceed  by  mandamus 
against  the  appraisers  to  compel  them  to 
proceed;  that  this  is  especially  the  case 
where,  as  in  this  instance,  such  payment 
is  to  be  made  ont  of  a  particular  fund,  as 
a  recovery  in  this  action  would  be.  a 
charge  upon  the  whole  city.  Appellant 
further  contends  that,  conceding  this  ac- 
tion can  be  maintained,  the  special  and 
peculiar  benefits  derived  by  the  plaintiff  in 
consequence  of  the  improvements  can  be 
offset  against  the  value  of  the  property 
taken  for  which  the  plaintiff  seeks  to  re- 
cover. (She  makes  no  claim  for  any  dam- 
ages to  the  remainder  of  the  property,  and 
ner  proofs  were  limited  to  the  value  of  the 
land  taken.)  In  Brown  v.  City  of  Seattle, 
Wash.)  31  Pac.  Rep.  313,  and  32  Pac.  Rep. 
14,  this  court  virtually  held  that  under 
our  constitutional  provision,  in  exercising 
the  right  of  eminent  domain,  payment 
must  be  made  in  advance  In  all  canes.  If 
this  construction  is  to  be  adhered  to.  It  fol- 
lows that  the  provisions  of  the  city  char-  ' 
ter  relating  to  a  postponement  thereof 
were  inoperative, for  the  constitution  was 
in  force  when  the  plaintiff's  land  was  ap- 
propriated. However,  the  city  might  have 
pursued  the  assessment  scheme  for  the 
purpose  of  reimbursing  itself.  But  this 
right,  to  prepayment,  if  it  existed,  was  a 
privilege  which  the  plaintiff  could  and  did 
waive.  As  to  how  far  this  waiver  went 
there  may  be  some  question ;  but  the  most 
favorable  claim  upon  the  part  of  the  ap- 
pellant could  only  be  that  it  had  the  effect 
of  postponing  the  right  of  payment  for 
such  reasonable  time  as  would  allow  the 
city  to  provide  a  fund  therefor  by  the  as- 
sessment plan  which  it  had  adopted.  The 
right  to  prepayment  Is  personal  to  the 
owner,  and  a  failure  to  insist  upon  it 
would  not  necessarily  Invalidate  the  pro- 
ceedings upon  the  part  of  the  city.  The 
plaintiff  acquiesced  in  the  appropriation, 
and  permitted  the  city  to  proceed  with- 
out first  requiring  payment.  She  affirmed 
the  city's  right  to  the  land  by  bringing 
her  action  to  recover  compensation,  and 
at  least  upon  securing  compensation  the 
city's  right  to  the  land  would  become  a 
vested  one.  Embury  v.  Conner,  3  N.  Y. 
511 ;  Soulard  v.  St.  Louis,  36  Mo.  546;  Rail- 
way Co.  v.  Fechbeimer,  36  Kan.  45. 12  Pac. 
Rep.  362;  Lawrence  v.  New  Orleans,  12 
Rob.  (La.)  453;  Railway  Co.  v.  Donahoo, 
59  Tex.  12S;  Mayor  v.  Perkins,  30  Ga.  154. 
But,  treating  the  acquiescence  of  the  plain- 
tiff in  this  matter  as  a  consent  upon  her 
part  that  the  city  might  appropriate  the 
land  and  provide  a  fund  for  her  compen- 
sation in  the  way  it  was  attempting  to 
do,  could  she  thereafter,  under  the  circum- 
stances of  this  case,  maintain  such  an  ac- 
tion as  she  instituted,  or  must  she  have 
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proceeded  by  man  dam  as  to  enforce  tbe 
prosecution  of  the  special  proceeding? 

In  support  of  its  contention  appellant 
cites  Paret  v.  Bayonne,  40  N.  J.  Law,  833. 
In  tliat  case,  however,  nnder  tbe  language 
of  the  decision,  it  seems  that  the  city  had 
no  power  to  appropriate  lands  for  streets 
except  by  making  the  damages  a  charge 
upon  the  lands  specially  benefited.  It 
would  not  apply  here,  in  the  absence  even 
of  tbe  constitutional  provision,  as  section 
6  of  the  charter  of  18N6  em  powered  the  city 
of  Seattle  to  condemn  lands  for  streets, 
and  to  collect  the  necessary  amount  to 
pay  therefor  by  a  general  tax.  It  could 
proceed  in  this  way,  or  could  collect  the 
same  by  an  assessment  upon  the  lands 
benefited  under  sections  11  and  101  nf  said 
charter,  which  it  did  undertake  to  do. 
Appellant  argues  that  it  had  performed  its 
duties  in  the  premises,  and  was  no  more 
in  default  than  was  the  respondent;  that 
the  default  was  upon  the  part  of  the  ap- 
praisers; and  that  an  action  against  the 
elty  could  not  be  founded  upon  the  failure 
of  the  appraisers  to  act.  To  show  that 
the  plaintiff  could  have  proceeded  by  man- 
damus, appellant  quotes  a  clause  con- 
tained in  the  freeholders'  charter,  which  is 
as  folio wh  :  "The  adoption  of  this  charter 
shall  not  operate  to  abate  or  discontinue 
any  existing  suit,  action,  or  proceeding,  in 
court  or  elsewhere,  to  which  said  city  is  a 
party."  It  is  questionable  whetiier  this 
clause  could  be  held  to  apply  to  this  par- 
ticular matter.  Appellant  did  not  allege 
that  the  proceedings  instituted  by  the  city 
nnder  said  charter  and  ordinance  were  be- 
ing prosecuted  or  were  pending.  It  set 
up  the  proceedings  down  to  and  including 
the  appointment  of  tbe  appraisers,  and 
here  the  proceedings  stopped.  It  alleged 
a  total  failure  of  the  appraisers  to  act. 
They  were  entitled  to  30  days  within 
which  to  make  a  report,  and  this  time 
bad  long  expired.  It  can  scarcely  be 
maintained,  upon  this  state  of  facts,  that 
the  proceedings  were  existing.  It  rather 
showed  an  abandonment  thereof  previous 
to  the  adoption  of  tbe  freeholders'  char- 
ter; and  for  this  the  city  was  responsible. 
It  was  incumbent  on  it  to  show  that  this 
procedure  wnich  it  had  set  on  foot  was 
carried  to  an  effectual  termination.  Tbe 
plaintiff  is  not  chargeable  with  any  negli- 
gence or  laches  in  tbe  premises.  She  had  no 
action  to  take  therein  beyond  the  right  to 
name  one  of  the  appraisers,  and  this  right 
she  exercised.  She  had  no  control  over 
them, but  thecltydid  hare,  and  could  have 
suspended  the  proceedings  at  any  time, 
und  have  resorted  toageneral  tax  to  make 
payment.  If  the  proceedings  were  exist- 
ing, and  were  kept  alive  by  the  new  charter, 
still  the  action  was  properly  brought  in 
consequence  of  the  failure  of  the  city  to 
prosecute  them.  The  city  condemned  the 
land  and  created  the  assessment  district. 
The  appraisers  were  to  report  to  it, 
whereupon  the  city,  through  its  common 
council,  was  to  declare  the  rate  of  assess- 
ment, and  through  Its  clerk  to  prepare  the 
assessment  roll  and  deliver  it  to  the  treas- 
urer, and  in  case  of  nonpayment  tbe 
amounts  were  to  be  collected  by  a  suit  in 
the  name  of  tbe  city.  The  rule  obtaining 
in  such  a  case  as  this  is  stated  in  Lewis  on 


Eminent  Domain,  (section  607:)  "It  no 
remedy  is  provided  by  the  statute,  or  If 
the  statutory  remedy  is  taken  away  by 
repeal,  or  if  the  initiation  is  given  only  to 
tbe  party  condemning,  who  fails  to  pursue 
it,  the  owner  may  have  his  common-law 
action."  When  the  radical  changes  made 
in  the  manner  of  exercising  the  city's  gov- 
ernmental powers  by  the  adoption  of  tbe 
new  charter  are  considered,  it  is  still  more 
doubtful  whether  the  means  existed  where- 
by to  carry  these  proceedings  to  a  termi- 
nation if  tbey  were  pending  up  to  tbe 
time  the  new  charter  went  into  effect. 
Tbe  old  officers  had  no  further  power  to 
act.  The  old  council  bad  been  abrogated, 
and  in  its  place  two  legislative  bodies  bad 
been  created.  The  right  to  recover  under 
the  former  method  was  at  least  rendered 
uncertain  and  the  enforcement  of  it  de- 
layed, all  of  which  is  directly  chargeable 
to  the  city. 

The  cases  cited  by  the  appellant  in  sup- 
port of  tbe  proposition  that  the  plaintiff 
could  only  proceed  oy  mandamnn  can 
mostly  be  placed  in  two  classes:  First, 
where  the  municipality  has  no  power  to 
condemn  except  by  making  compensation 
therefor  in  a  particular  manner,  as  by 
levying  a  tax  upon  a  specs  1  district,  like 
the  case  of  Paret  v.  Bayonne,  previously 
cited;  second,  where  a  particular  remedy 
has  been  provided  by  statute  which  may 
be  instituted  by  either  party,  as  in  the 
case  of  Liudell's  Adm'r  v.  Kallroad  Co.,  36 
Mo.  548.  In  this  case,  however,  the  proceed- 
ings could  only  be  Instituted  by  the  city, 
and,  where  no  remedy  Is  given  at  the  elec- 
tion ot  either  party,  tbe  common-la  w  right 
of  action  remains  intact.  In  a  case  like 
this,  where  the  city  fails  to  prosecute  the 
particular  proceeding,  or  where  the  same 
results  in  failure,  the  owner  may  bring  a 
common-la  w  action.  Soulard  v.  St.  Louis, 
supra ;  Bigelow  v.  Los  Angeles,  85  f'al.  614, 
24  Pac.  Rep.  778;  Bentonvllle  Railroad 
v.  Baker,  46  Ark.  252;  Jamison  v.  Spring- 
field, 53  Mo.  224;  Blake  v.  Dubuque,  13  Io- 
wa, 66.  Some  cases  go  further,  and  are  to 
the  effect,  where  private  property  is  sought 
to  be  condemned  and  payment  tberefor  is 
not  necessary  in  advance,  that  nothing 
less  than  the  pledge  of  the  faith  and  credit 
of  tbe  state  or  one  of  its  political  divisions 
for  the  payment  of  the  property  owners 
will  be  sufficient,  and  this  must  be  accom- 
panied with  practical, certain,  and  availa- 
ble provisions  for  securing  the  application 
of  the  public  faith  and  credit  to  the  dis- 
charge of  the  constitutional  obligation  of 
payment  without  any  unreasonable  or  un- 
necessary delay;  and  that  a  remedy  for 
compensation  contingent  upon  the  ieall- 
sationof  a  fund  for  benefits  with<n  a  limit- 
ed assessment  district,  the  collection  of 
which  may  be  deferred  for  an  unreasona- 
bly long  time,  does  not  meet  the  constitu- 
tional requirement;  and  that  in  such  cases 
the  owner  may  resort  to  a  common-law 
action.  Chapman  v.  Gates,  54  N.  Y.  146; 
Sage  v.  City  of  Brooklyn.  89  N.  Y.  189. 

In  considering  the  right  to  offset  bene- 
fits involved  in  tbe  second  defense  it  is  nec- 
essary to  construe  the  constitutional  pro- 
vision relating  thereto.  If  the  clause,  "ir- 
respective of  any  benefit  from  any  im- 
provement proposed  by  such  corporation, " 
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applies  to  municipal  corporations.it  mast 
be  given  effect  in  this  instance,  the  consti- 
tution being  then  in  force.  The  constitu- 
tions of  a  number  of  the  states  contain 
substantially  the  first  clause  in  ours,— that 
"no  private  property  shall  be  taken  or 
damaged  for  public  or  private  use  with- 
out just  compensation  having  been  first 
made  or  paid  into  court  for  the  owner;" 
but  in  none  of  them  where  this  clause  has 
received  a  judicial  interpretation  does  the 
constitution  contain  the  following  clause 
found  in  ours,  vis.:  "And  no  right  of  way 
shall  be  appropriated  to  the  use  of  any 
corporation  other  than,  municipal  until 
full  compensation  therefor  be  first  made  in 
money,  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit 
from  any  improvement  proposed  by  such 
corporation," — with  the  exception  of  the 
constitution  of  the  state  of  California,  and 
here  the  language  is  identical  with  our 
own.  In  Railway  Co.  v.  Porter,  74  Cal. 
261, 15  Pac.  Rep.  774,  the  provision  relat- 
ing to  compensation  irrespective  of  bene- 
fits was  recognized  as  not  applying  to 
municipal  corporations.  Itis  urged  by  re- 
spondent that  this  case  should  not  be  re- 
garded as  authority  In  this  particular  be- 
cause the  point  was  not  involved  therein. 
However  this  may  be.lt  was  sustained  by 
the  cases  there  cited.  The  case  of  Butte 
Co.  v.  Boydston,  64  Cal.  110,  29  Pac.  Rep. 
511,  was  decided  upon  the  theory  that 
benefits  might  be  deducted  from  damages 
In  the  case  of  an  appropriation  of  land  by 
a  municipal  corporation.  The  case  of 
Tehama  Co.  v.  Bryan,  68  Cal.  57,  8  Pac. 
Rep.  673,  is  to  the  same  purport.  These 
cases  were  both  decided  under  the  consti- 
tution of  California  adopted  in  187^,  which 
is  the  one  we  have  referred  to.  We  also 
find  that  the  case  of  Railway  Co.  v.  Porter 
was  thereafter  confirmed  in  this  respect  in 
Muller  v.  Railway  Co.,  83  Cal.  240,  23  Pac. 
Rep.  265,  Railway  Co.  v.  Mayne,  83  Cal.  566, 
23  Pac.  Rep.  522,  and  Railway  Co.  v. 
Haven.  94  Cal.  489,  29  Pac.  Rep.  875.  In 
accordance  with  such  an  Interpretation  of 
this  constitutional  provision  the  legisla- 
ture of  California  provided  that  the  value 
of  land  condemned  should  be  paid  for  in 
ail  cases,  but  that  the  benefits  resulting 
to  the  remainder  of  the  land  not  taken 
might  be  offnet  against  the  damages  to  it. 
This  construction  was  the  settled  law  of 
that  state  at  the  time  our  constitution 
was  framed  and  adopted,  and  that  pay- 
ment must  be  made  at  or  before  the  tak- 
ing of  property  thereunder  was  unques- 
tioned. Lamb  v.  Schottler,  54  Cal.  819- 
824.  It  is  a  rule  that  where  u  law  is  taken 
from  another  state,  which  has  there  re- 
ceived a  Judicial  intrepretatlon.such  inter- 
pretation should  be  of  force  and  recognised 
in  the  state  adopting  the  law.  While  It 
may  be  that  this  rule  has  not  been  ob- 
served as  much  in  later  years  as  it  was 
formerly,  most  likely  owing  to  the  fact 
that  laws  existing  In  various  states  of 
substantially  the  same  character  have  re- 
ceived conflicting  constructions,  and  for 
that  reason  it  could  not  be  said  which  one 
the  state  adopting  the  law  Intended  to 
recognize,  yet  here  is  a  strong  case  for  the 
application  of  the  rule,  and  furnishes  an 
instance  where,  If  ever,  it  should  be  ob- 


served, for  there  was  no  other  similar  pro- 
vision at  the  time  in  the  constitutions  of 
any  of  the  states  excepting  that  of  Cali- 
fornia. 

It  is  apparent  that  the  exception  relat- 
ing to  municipal  corporations  contained 
in  the  seoond  clause  must  either  apply  to 
the  rule  of  damages,  or  it  must  have  the 
effect  of  exempting  such  corporations  from 
paying  in  advance.  Appellant  contends 
that  it  should  apply  to  the  rule  relating 
to  the  ascertainment  of  damages,  and 
argues  that  the  decision  rendered  in  Brown 
v.  City  of  Seattle  in  effect  decides  that 
the  city  may  deduct  benefits,  and  that  it 
should  be  permitted  to  do  so  under  the 
weight  of  the  authorities,  there  being  no 
legislation  on  the  subject.  In  that  case 
the  court  held  that  damages  which  would 
result  to  adjoining  property  by  the  grad- 
Ingof  a  street  must  be  paid  for  in  advance. 
There  was  no  attempt  to  discriminate  be- 
tween the  appropriation  of  a  right  of  way 
and  a  taking  or  damaging  for  any  other 
municipal  purpose  in  relation  to  the  right 
to  prepayment,  nor  can  one  be  drawn 
from  the  authorities,  for  the  appropria- 
tion of  a  right  of  way  for  a  street  has  uni- 
formly been  recognized  as  a  taking  by  the 
courts  of  the  country  regardless  of  where 
the  fee  remained.  The  respondent  Insists 
with  much  force  that  this  exception  should 
not  be  applied  to  the  rule  of  damages,  but 
should  be  Interpreted  as  relieving  munici- 
pal corporations  from  paying  at  or  before 
the  time  of  the  appropriation,  as  such  a 
corporation  in  exercising  the  right  of  emi- 
nent domain  stands  in  the  place  of  the 
state  itself.  The  respondent  argues  that 
"the  compensation  to  be  paid  the  land- 
owner, upon  the  taking,  becomes  eo  in- 
stants a  public  charge;  the  good  faith  of 
the  state,  acting  through  the  corporation, 
is  pledged  for  its  payment;  the  machinery 
of  the  state  for  collecting  revenue  may  be 
put  in  operation,  and  all  the  resources  of 
taxation  may  be  employed  in  collecting 
the  sum  due  the  landowner.  His  compen- 
sation will  certainly  be  paid,  whether  the 
city  goes  into  possession  first  or  last;  and 
because  the  taking  of  property  for  munici- 
pal purposes  is  of  public  interest,  and  a  de- 
lay, while  estimating  the  damages  in  an 
action  at  law,  might  injuriously  affect  the 
public,  the  constitution  wisely  permitted 
the  legislature  to  authorize  the  city  to  go 
into  possession  before  theaward  is  adjust- 
ed. But  here  the  reason  of  the  rule  stops. 
There  is  no  reason  or  sense  or  justice  in 
saying  thut  benefits  should  be  taken  Into 
consideration  when  the  city  condemns 
property,  and  not  be  considered  when  any 
other  corporation  condemns  it.  The  ben- 
efits are  different  neither  in  kind  nor 
amount.  Itisa  matter  of  public  notoriety 
that  suburban  railways,  cable,  electric, 
and  steam  railroads,  reaching  out  to 
tracts  of  land  which  would  otherwise  be 
inaccessible,  largely  increase  the  value  of 
all  property  in  tnelr  immediate  vicinity, 
and  add  far  more  to  the  values  of  lots  and 
blocks  than  is  possible  to  be  added  by  the 
widening  of  a  street;  and  yet  these  corpo- 
rations must  pay  the  actual  cash  values  of 
the  property  taken,  irrespective  of  benefits. 
Is  it  not  unreasonable  to  say  that  a  differ- 
ent rule  should  apply  to  the  city  ?  When 
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we  consider  tbe  mischief  which  this  section 
of  the  constitution  was  aimed  at— that  of 
taking  property  and  paying  for  it  with 
speculative  profits,  which  in  most  cases 
are  never  realized— it  becomes  clear,  it 
seems  to  us,  that  the  amount  of  the  dam- 
age and  tbe  manner  of  estimating  it  shall 
be  tbe  same  in  all  cases.  No  other  con- 
struction is  iu  harmony  with  the  spirit 
that  prompted  this  constitutional  provi- 
sion." But  it  is  apparent  that,  to  give 
this  exception  tbe  effect  of  exempting  mu- 
nicipal corporations  from  making  compen- 
sation at  or  before  the  time  of  tbe  appro- 
priation, it  must  either  override  the  flr»t 
clause  prescribing  the  time  of  payment, 
which  purports  to  lay  down  an  absolute 
rule  and  contains  uo  exception,  or  a  dis- 
tinction must  be  drawn  between  an  ap- 
propriation of  a  right  of  way  and  a  tak- 
ing for  any  other  municipal  purpose.  The 
first  clause,  standing  by  itself,  requires 
payment  to  be  Brst  made  where  property 
is  taken  or  damaged  by  any  corporation 
for  any  purpose. 

We  know  of  no  case  holding  that  an  ap- 
propriation of  land  for  a  street  is  not  a 
"  taking,"  within  the  meaning  of  such  a 
provision,  and, if  we  were  to  undertake  to 
make  such  a  distinction  here,  further  diffi- 
culties would  present  themselves  in  con- 
struing these  two  clauses.  Tbe  word 
"damaged,"  contained  in  the  first  clause, 
must  be  held  to  apply  to  the  second  clause 
also,  or  the  result  would  be  thut,  where  a 
portion  of  the  owner's  land  is  taken  for 
a  right  of  way,  only  the  value  of  the  part 
taken  can  be  recovered,  and  there  can  be 
no  recovery  for  any  damages  to  the  re- 
mainder, while  in  case  none  of  the  land 
is  taken,  but  it  is  damaged,  such  dam- 
ages could  be  recovered  under  the  first 
clause.  If  tbe  word  "damaged"  is  held 
to. apply  to  tbe  second  clause,  so  that 
where  a  right  of  way  Is  appropriated  the 
owner  can  recover  for  the  value  of  the 
land  taken  and  damages  to  tbe  remainder 
of  tbe  land,  then  the  condition  of  affairs 
would  be  presented  that  damages  to  tbe 
remainder  of  tbe  land  must  be  paid  for  in 
advance,  while  the  valueof  the  land  taken 
need  not  be  so  paid  for;  or  if,  in  such  a 
case,  it  should  be  construed  as  having  the 
effect  of  postponing  payment  for  the  value 
and  damages  also,  by  simply  importing 
the  word  "damaged"  into  tbe  second 
clause,  then  in  a  case  where  there  are  two 
adjoining  landowners,  and  a  right  of  way 
is  appropriated  so  as  to  take  a  part  of  tbe 
land  of  one  of  said  owners  and  to  damage 
the  remainder,  and  while  not  taking  any 
of  the  land  of  the  other  owner,  yet  should 
damage  his  land,  then  the  owner  whose 
property  was  taken  in  part  could  not  re- 
cover payment  in  advance  for  either  the 
value  of  tbe  land  taken  or  the  damages 
to  the  remainder,  and  his  neighbor, 
whose  land  was  not  taken,  but  was  dam- 
aged, would  be  entitled  to  payment  in  ad- 
vance. There  is  no  reason  for  any  such  dis- 
criminations. If  the  amount  of  the  pay- 
ment is  to  be  segregated  and  part  of  it  paid 
in  advance,  tbe  value  of  the  part  taken 
should  first  be  paid,  and  the  damages  to  the 
remainder  postponed,  for  the  value  of  the 
property  taken  could  be  easily  ascertained 
at  the  institution  of  the  proceeding,  but  it 


would  be  more  difficult  to  determine  in 
advance  what  damages  would  result  from 
the  proposed  improvement.  It  cannot  be 
supposed  it  was  intended  that  any  such 
auomaly  should  exist  or  be  brought 
about  as  that  incidental  damages  for  the 
grading  of  a  street  would  be  recoverable 
where  no  land  Is  appropriated,  and  that 
bucIi  damages  to  the  remainder  of  the  land 
would  not  be  recoverable  where  a  right 
of  way  is  appropriated  for  a  street  under 
tbe  second  clause,  which  does  not  coutain 
the  word  "damaged."  By  construing  this 
constitutional  provision  as  requiring  pay- 
ment to  be  first  made  in  all  cases,  and  giv- 
ing the  second  clause  the  effect  of  laying 
down  a  rule  of  damages  as  to  tbe  appro- 
priation of  a  right  of  way  by  corporations 
other  than  municipal,  all  conflict  between 
the  two  clauses  is  avoided,  and  full  force  is 
given  to  each  and  every  part.  Such  is  the 
best-sustained  construction  It  can  receive. 

The  policy  of  laying  down  a  rule  with 
respect  to  benefits,  which  at  least  permits 
a  discrimination  to  be  made  in  favor  of 
municipal  as  against  other  corporations, 
was  addressed  to  the  people,  and  tbey  saw 
fit  to  embody  It  in  the  constitution  which 
they  framed  and  adopted.  They  laid 
down  a  special  rule  with  regard  to  the 
payment  of  damages,  irrespective  of  ben- 
efits, as  to  corporations  other  than  muni- 
cipal, in  appropriating  property  for  a 
right  of  way,  and  left  room  for  the  legisla- 
ture to  prescribe  the  rule  of  damages 
which  should  be  observed  with  regard  to 
municipal  corporations.  In  the  great  ma- 
jority of  cases  the  appropriation  of  lands 
by  a  municipal  corporation  is  for  highway 
or  street  purposes,  and  there  may  be  good 
reason  for  not  laying  down  any  absolute 
rule  with  regard  to  benefits  by  tbe  consti- 
tution in  such  cases,  and  for  leaving  room 
for  the  legislature  to  establish  the  same. 
Until  tbe  legislature  establishes  a  rule  it 
will  be  left  for  the  courts  to  determine 
what  it  shall  be.  In  the  states  where  no 
rule  has  been  prescribed  by  legislation  re- 
lating to  tbe  deduction  of  or  allowance 
for  benefits,  the  holdings  of  courts  are 
very  conflicting,  one  extreme  holding  that 
all  benefits,  either  general  or  special,  may 
be  deducted  from  damages  to  the  remain- 
der of  tbe  land,  and  also  from  the  value  of 
the  land  taken;  others  only  allow  such 
benefits  to  be  deducted  from  the  damages 
to  tbe  remainder  of  the  land,  and  require 
the  value  of  the  property  taken  to  be 
paid ;  others  make  these  same  distinctions 
with  regard  to  special  and  peculiar  bene- 
fits, and  allow  no  deductions  in  either  case 
for  only  such  general  benefits  as  the  own- 
er receives  in  common  with  the  public. 
Lewis,  Em.  Dom.  §§  465-473;  2  Dill.  Mun. 
Corp.  §§  616-622.  The  effect  of  the  city 
charter,  in  providing  for  assessments  for 
benefits,  was  to  allow  benefits  tn  he  de- 
ducted from  damages  and  the  value  of  the 
land  appropriated,  the  constitutional  pro- 
vision not  applying.  It  is  very  doubtful 
whether  there  is  any  well-founded  reason 
for  a  discrimination  between  the  value  of 
the  land  taken  and  the  damages  to  the  re- 
mainder in  the  allowance  of  benefits.  The 
exercisa  of  the  power  of  eminent  domain 
in  the  very  great  majority  of  cases  is  for 
the  purpose  of  obtaining  rights  of  way, 
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and  often  the  damage  to  the  remainder  of 
the  tract  Is  of  much  more  consequence 
than  the  value  of  the  part  taken.  In  some 
cases  It  would  be  impossible  to  estimate 
the  damages  and  benefits  to  the  remain* 
der  of  the  tract  independent  of  each  other. 
If  the  damages  and  benefits  are  blended, 
only  the  result  can  be  ascertained,  and 
benefits  are  necessarily  involved,  for  the 
damage  can  only  be  estimated  with  refer- 
ence to  the  ultimate  condition  the  prop- 
erty will  be  left  in.  If  the  contiguous 
property  is  not  rendered  any  less  valuable 
by  the  improvement,  there  would  be  no 
damages  resulting  to  the  owner  of  it.  for 
there  cannot  well  be  any  damage  where 
there  is  no  pecuniary  loss.  A  distinction 
has  been  drawn  In  some  cases  wbere  ben- 
efits are  not  allowed  to  be  considered,  as, 
for  instance,  wbere  one  side  or  part  of  an 
estate  is  injured  and  the  other  part  ben- 
efited. In  those  Instances  where  benefits 
are  not  to  be  taken  into  account  in  arriv- 
ing at  the  damages  sustained,  it  has  been 
held  that  the  benefit  to  the  separate  part 
of  the  estate,  being  independent  of  the 
damage  to  the  other  part,  cannot  be  con- 
sidered; and  there  may  be  other  cases 
wbere  the  damages  can  be  estimated  in- 
dependent or  separate  from  the  benefits. 
But  wbere  benefits  can  be  deducted,  and 
the  result  of  the  appropriation  of  a  part 
is  a  benefit  to  tbe  remainder  of  the  tract, 
there  is  no  good  reason  for  not  allowing 
such  benefit  to  be  deducted  from  tbe  value 
of  tbe  part  taken.  There  may  be  some 
question,  in  such  a  case,  whether  tbe  re- 
mainder of  the  tract  could  be  assessed 
with  tbe  other  property  in  tbe  assessment 
district  wbere  one  is  created,  and  thus  be 
compelled  to  fnrtber  con  tribute  to  tbe  pay- 
ment of  the  compensation  allowed,  al- 
though assessments  for  benefits  upon  resi- 
dues of  Jots,  parts  of  which  are  taken  for 
a  street  improvement,  do  not  conflict  with 
the  constitutional  prohibition  against 
taking  private  property  for  public  use 
without  Just  compensation,  (Qenet  v.  City 
of  Brooklyn,  99  N.  Y.  296,  1  N.E.  Rep.  777;) 
but  it  seems  that  it  could  not  be  done  if 
it  would  result  in  making  tbe  owner  pay 
for  tbe  same  benefit  twice.  If  public 
works  or  Improvements  form  a  part  of  tho 
basis  with  tbe  land  appropriated  of  an  as- 
sessment or  recovery  for  benefits,  it  should 
be  for  such  as  are  actually  in  existence  at 
the  time,  or  such,  if  any,  as  the  municipal- 
ity could  be  compelled  to  construct,  and 
not  for  such  as  might  exist  merely  in  the 
Intention  or  purpose  of  the  municipal  au- 
thorities which  might  or  might  not  be  cre- 
ated. Otherwise  the  property  owner 
might  be  compelled  to  pay  for  something 
which  would  never  be  in  existence. 

In  holding  that  benefits  may  be  offset 
against  the  value  of  tbe  land  in  this  in- 
stance, we  have  attached  some  considera- 
ble importance  to  tbe  provisions  of  the 
charter  which  had  tbe  effect  of  allowing  it 
to  be  done.  Tbe  constitution  continued 
all  laws  In  force  that  were  not  repugnant 
to  it,  and  this  solution  of  the  question 
gives  tbe  plaintiff  tbe  benefit  of  the  law  as 
It  existed  at  the  time.  We  have  not  given 
any  weight  to  tbe  legislation  in  California 
relating  to  the  rule  of  damages  under  a 
similar  constitutional  provision,  in  con- 
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slderlng  tbe  question  of  allowing  benefits 
as  against  tbe  value  of  the  land  appropri- 
ated, although  we  have  felt  bound  to 
some  extent  by  the  interpretation  given 
there  to  tbe  clause  Itself.  But  the  consti- 
tution and  tbe  legislation  stand  upon  a 
different  footing.  The  constitution  per- 
mits a  discrimination  to  be  made  in  favor 
of  municipal  corporations,  while  the  legis- 
lation simply  makes  a  particular  discrimi- 
nation. The  respondent  urges  that,  al- 
though benefits  may  be  taken  into  consid- 
eration in  arriving  at  the  amount  which 
tbe  plaintiff  was  entitled  to  recover,  there 
was  no  error  in  this  instance,  for  tbe  rea- 
son that  In  tbe  second  defense  the  city  un- 
dertook to  offset  benefits  to  other  and  dis- 
tinct parcels  of  land.  We  are  of  the  opin- 
ion that  tbe  benefits  could  only  be 
considered  with  reference  to  tbe  particular 
tract  from  which  tbe  land  appropriated 
was  severed,  but  it  need  not  necessarily  be 
confined  to  tbe  same  lot.  The  general 
holding  has  been  tbat  separate  parcels 
cannot  be  considered  unless  they  all  abut 
upon  the  improvement,  but  a  distinction 
has  been  drawn  where  the  tract  embraces 
several  lots  and  they  are  all  used  as  one 
tract  for  a  common  purpose.  Benefits 
have  been  assessed  upon  the  whole  of  one 
lot  where  it  was  used  for  several  different 
purposes,  as,  for  instance,  a  portion  of  it 
being  occcupied  by  a  store,  and  tbe  bal- 
ance by  dwelling  houses.  Lewis,  Em.  Dom. 
S  475,  and  authorities  there  cited.  And  in 
this  case,  by  tbe  great  weight  of  author- 
ity, the  city  would  not  be  entitled  to  off- 
set the  benefits  to  other  and  distinct  parcels 
of  land  against  tbe  value  of  the  land  taken. 
To  have  arrived  at  such  a  result  It  should 
have  pursued  the  original  plan  of  levying 
tbe  costs  of  such  improvement  upon  the 
property  included  in  the  special  district 
created  for  the  purposes  of  an  assessment. 
It  is  generally  held  tbat  only  such  benefits 
as  are  special  and  peculiar  to  the  particu- 
lar property  cau  be  taken  into  considera- 
tion ;  but  the  laying  out  or  widening  of  a 
street  may  be  a  special  benefit  to  the  prop- 
erty abutting  thereon,  and  this  benefit  may 
be  offset  against  thedamagestotheowner 
whose  land  is  taken  therefor,  although 
parties  upon  tbe  opposite  side  of  the  street 
are  similarly  benefited,  and  are  not  charge- 
able therewith,  for  tbe  reason  tbat  none 
of  their  lands  were  appropriated,  and  no 
damages  wereclaimed  by  them.  Hilbourne 
v.  Suffolk  Co.,  120  Mass.  893;  Donovan  v. 
Springfield,  125  Mass.  871;  Cross  v.  Plym- 
outh Co.,  Id.  557;  Abbott  v.  Cottage  City, 
143  Mass.  521,10  N.  E.  Rep.  325;  Trosper  v. 
Commissioners,  27  Kan.  891;  Allegheny  v. 
Black's  He|rs, 99 Pa.  St.  162.  It f olio wb  that 
tbecourt  erred  in  sustaining  tbe  demurrer 
as  to  tbe  second  defense,  for  it  alleged  tbat 
tbe  particular  property  owned  by  tbe 
plaintiff  abutting  upon  tbe  street  at  tbe 
point  where  it  was  widened  was  peculiar- 
ly and  specially  benefited  thereby.  Tbe 
fact  tbat  other  parcels  were  Included  In 
this  defense,  and  a  claim  set  up  to  have 
the  benefits  to  such  property  also  offset, 
would  make  no  difference  here,  for  a  gen- 
eral demurrer  would  not  reach  this  kind 
of  a  defect.  The  Judgment  is  reversed. 

ANDERS  and  HOYT,  JJ.,  concur. 
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KRUMDICK  r.  CRUMP,  Judge.  (No.  15,275.) 
(Supreme  Court  of  California.  April  8,  1893.) 
Change  of  Vksub— Disqualification*  of  Judge. 

Code  Civil  Proc.  8  308,  providing  that  if 
an  action  is  pending,  and  the  judge  is  disqual- 
ified, it  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon,  or,  if  they  do  not 
so  agree,  then  to  the  nearest  court  where  the 
like  objection  or  cause  for. making  the  order 
does  not  exist,  leaves  the  disqualified  judge, 
in  such  cases,  no  discretion,  but  makes  it  his 
duty  to  transfer  the  action  at  once,  on  motion- 
Upton  v.  Upton.  29  Pac.  Rep.  411,  94  Cal.  26, 
and  Paige  v.  Carroll,  61  Cal.  216,  distinguished. 

Departmeiit  2. 

Application  by  Jenuette  Krumdick,  ex- 
ecutrix, for  a  writ  «»r  mandamus  to  com- 
pel R.  vv.  Crump,  Judge  of  the  superior 
court  of  Lake  county,  to  issue  au  order 
transferring  a  certain  cause  for  trial  to 
another  court.   Writ  granted. 

J.  H.  Sea  well,  Thoa.  B.  Bond,  and  A. 
Yell,  for  petitioner.  Clay  W.  Taylor  and 
J.  Chad  bourne,  for  respondent. 

BEATTx*,  C.  J.  This  is  an  original  pro- 
ceeding  by  mandamus.  The  petitioner  is 
plaintiff  iu  an  action  (Krumdick  vs.  White) 
commenced  in  the  superior  court  of  Lake 
county  in  the  year  1887.  The  respondent, 
who  was  the  attorney  for  the  defendant 
In  that  action,  has  been  since  January, 

1891,  judge  of  the  superior  court  of  Lake 
county.  In  December,  1891,  the  Judgment 
of  the  superior  court  of  Lake  county  in  the 
action  referred  to  was  reversed  by  this 
court,  and  the  cause  remanded  for  a  new 
trial.  Krumdick  v.  White,  92  Cal.  143,  28 
Pac.  Rep.  219.   On  the  14th  of  January, 

1892,  the  remittitur  was  filed  in  tbe  supe- 
rior court,  and  on  tbe  16th  of  the  same 
month  Mrs.  Krumdick's  attorney  duly 
notified  the  defendant  White  that  she 
would  on  the  1st  of  February,  1892,  move 
tbe  superior  court  of  Lake  county  for  an 
order  transferring  said  cause  for  trial  to 
the  nearest  superior  court  where  the  like 
objection  or  cause  for  reradval  did  not  ex- 
ist, upon  tbe  ground  that  the  judge  of  the 
superior  court  of  Lake  county,  the  re- 
spondent herein,  wus  disqualified.  This 
notice  of  motion  was  accompanied  and 
supported  by  a  formal  demand  for  a 
change  of  the  place  of  trial  of  said  action, 
and  by  nffldavlts  showlngthedisqualifica^ 
tion  of  the  Judge.  On  the  1st  of  February, 
1892,  said  motion  came  on  regularly  to  be 
beard  before  the  respondent,  but  tbe  bear- 
ing was  continued  by  him  to  February  8th 
because  the  defendant  in  said  action  was 
not  present.  On  February  8th,  on  motion 
of  the  defendant's  attorney,  opposed  by 
plaintiff's  attorney,  the  bearing  of  said 
motion  was  again  continued  to  February 
15th.  On  February  15th  tbe  hearing  was 
continued  by  consent  to  March  14th.  On 
that  day  the  motion  was  by  consent  sub- 
mitted on  briefs  to  be  filed  by  plaintiff  in 
10  days,  defendant  in  15,  and  plaintiff,  5. 
On  March  19  tli  the  defendant  in  that  action 
filed  and  served  on  the  plaintiff  an  affida- 
vit tending  to  show  that  the  convenience 
of  witnesses  required  that  said  action  be 
not  removed  to  another  county,  but  be 
retained  in  Lake  county  to  be  tried  before 
some  superior  Judge  from  some  other  coun- 


ty, to  be  called  for  tbat  purpose.  On 
March  21st  the  order  of  March  14th  for  tbe 
submission  of  the  motion  on  briefs  to  be 
filed  was  vacated  by  respondent,  and  a  new 
order  to  tbe  same  effect,  extending  for  one 
week  tbe  time  of  the  respective  parties  for 
filing  briefs,  was  entered.  Briefs  were 
thereafter  filed  in  pursuance  of  the  last  or* 
der.  At  the  time  of  filing  her  reply  brief,— 
April  20,  1892,— plaintiff  delivered  to  tbe 
respondent  ail  the  papers  In  the  case,  and 
her  motion  was  regularly  submitted,  hat 
it  has  never  been  decided.  This  proceed- 
ing to  compel  tbe  respondent  to  act  upon 
said  motion,  and  to  grant  it,  was  com- 
menced January  7, 1898,  nearly  ninemontha 
after  the  motion  was  submitted.  Tbe  re- 
spondent'8  excuse  for  not  acting  on  tbe 
motion  is  that  the  affidavit  Hied  by  tbe 
defendant  on  March  19th,  tending  to  show 
that  the  convenience  of  witnesses  required 
the  retention  of  the  cause  In  Lake  county 
for  trial,  presented  an  issue  which  be  was 
disqualified  to  try  or  determine,  and  made 
It  necessary  tbat  be  should  call  another 
superior  judge,  from  some  other  county, 
to  decide  the  motion;  and  he  says  be  did 
Invite  the  Honorable  S.  K.  Dougherty,  of 
Sonoma  county,  to  hold  a  session  of  tbe 
superior  court  in  Lake  county,  to  hear 
and  determine  causes  In  which  he  was 
disqualified;  tbat  Judge  Dougherty,  In 
pursuance  of  such  invitation,  did  hold 
such  session  or  court,  commencing  Jnne  8, 
18»2;  that  said  cause  of  Krumdick  v. 
White  wus  on  the  calendar  for  June  8, 
1892,  and  regularly  called  by  Judge  Dough- 
erty, but  Was  on  motion  of  the  plaintiff 
stricken  from  the  calendar,  and  never  re- 
stored. 

There  Is  nothing  in  any  of  the  facts  here 
recited  to  justify  or  excuse  the  respondent 
from  refusing  or  neglecting  to  perform  the 
plain  statutory  duty  Imposed  upon  him 
by  section  398  of  the  Code  of  Civil  Proce- 
dure.1 The  case  provided  for  by  that  sec- 
tion was  clearly  made  out  by  the  uncon- 
tradicted affidavits  filed  in  the  support  of 
tbe  motion;  and,asidefrom  tbeaffidavira, 
the  essential  fact  upon  which  the  right  to 
transfer  the  cause  depended  was  neces- 
sarily within  the  knowledge  of  the  re- 
spondent, whose  duty  It  was  to  make  th« 
order  without  delay.  Liverraore  v.  Bmn- 
dage.  64  Cal.  299,  30  Pac.  Rep.  848.  There 
should  have  been  no  postponement  on  ac- 
count of  the  absence  of  tbe  defendant,  no 
continuances,  no  time  given  for  the  filing 
of  briefs,  no  holding  under  advisement, 
no  entertaining  of  any  counter  motion 
based  upon  grounds  calling  for  tbe  exer- 
cise of  judicial  discretion.  The  plain  in- 
junction of  the  statute  leaves  the  disquali- 
fied judge,  in  such  cases.no  discretion.  He 
has  but  one  thing  to  do,  and  it  is  his  duty 
to  do  that  thing  at  once.  This  case  does 
not  come  within  the  rule  of  Upton  v.  Up- 
ton, 94  Cal.  26,  29  Pac.  Rep.  411.  In  which 
we  felt  constrained  to  follow  the  decision 


'Code  Civil  Proc.  5  898,  provides  that  if  an 
action  is  ponding  in  a  court,  and  the  judge 
thereof  is  disqualified,  it  must  be  transferred 
for  trial  to  a  court  the  parties  may  agree  on, 
or,  if  they  do  not  so  acree,  then  to  the  nearest 
court  where  the  like  objection  or  cause  for  mak- 
ing the  order  does  not  exist. 
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Id  Paige  v.  Carroll,  61  Cal.  216.  We  did  so, 
however,  because  the  point  of  practice  had 
been  so  settled,  and  not  without  serious 
doubts  as  to  the  correctness  of  the  deci- 
sion, which  ignores  what  seems  to  be  a  sub- 
stantial provision  of  the  statute,  designed 
to  prevent  the  selectiou  by  either  party  to 
the  controversy  of  the  court  and  Judge 
before  whom  the  trial  is  to  be  had.  It  is 
not  neceHsary  here  to  determine  whether 
the  practice  tolerated  in  Upton  v.  Upton 
and  Paige  v.  Carroll,  supra,  can  be  longer 
recogulzed.  It  is  enough  to  say  that 
in  those  cases  the  court  went  to  the  ex- 
treme verge  of  toleration,  and  that  the 
exceptions  to  the  statutory  rule  will  cer- 
tainly not  be  extended.  It  is  ordered  that 
a  peremptory  writ  of  mandate  issue,  as 
prayed. 

We  concur:*  DE  HAVEN,  J.;  Mc  FAR- 
LAND,  J.  , 

(VI  Cal.  644) 

MORRIS  et  al.  v.  WILSON.  (No.  18,057.) 

(Supreme  Court  of  California.  March  25, 1893.) 

Mrcbanic's  Lien— Failure  to  Record  Cos- 
tract. 

1.  Const,  art.  20,  §  15,  provides  that  me- 
chanics, material  men,  etc..  shall  have  a  lien 
on  the  property  on  which  they  have  labored  or 
furnished  material.  Code  Civil  Proc.  §  1183, 
provides  that  all  contracts  between  the  owner 
and  contractor  for  work,  where  the  amount  ex- 
ceeds $1,000,  shall  be  in  writing,  and  recorded 
before  the  work  is  begun,  otherwise  the  con- 
tract to  be  void,  and  no  recovery  to  be  had 
thereon  by  either  party  thereto:  that  the  labor 
done  and  materials  furnished  by  all  persons  ex- 
cept the  contractor  -shall  be  deemed  to  have 
been  done  and  furnished  at  the  instance  of  the 
owner,  and  that  they  shall  have  a  lien  for  the 
value  thereof.  Held,  that  a  contractor  who  has 
failed  to  record  his  contract  for  work,  where 
the  amount  to  be  paid  therefor  is  over  $1,000, 
Is  not  entitled  to  a  lien. 

2.  The  lien  notice  averred  that  the  employ- 
ment was  under  an  attempted  contract  in  writ- 
ing, and  the  contract  price  to  be  paid  thereun- 
der exceeded  $1,000,  but  said  contract  was 
never  filed,  and  was  void,  etc.  Held,  that  such 
notice  showed  that  the  contractor  claimed  un- 
der an  implied  contract  to  recover  that  which, 
had  the  contract  been  properly  recorded,  he 
could  have  recovered  under,  and  that  such 
notice  negatived  the  contention  that  his  demand 
was  for  extra  labor,  and  not  included  in  the 
void  contract. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  Joseph  H.  Budd,  Judge. 

Action  by  W.  A.  Morris  and  Thomas 
Orubb  against  W.  W.  Wilson  to  foreclose  a 
mechanic's  lien.  Judgment  for  plaintiffs. 
Defendant  appeals.  Reversed. 

Thompson  &  Paulsell,  for  appellant. 
James  H.  and  J.  B.  Budd,  for  respondents. 

SEARLS,  C.  Appeal  from  a  decree  In 
favor  of  plaintiffs  for  $356.35  and  costs, 
and  for  the  foreclosure  of  a  mechanic's  lien 
as  security  therefor.  The  cause  comes  up 
on  the  judgment  roU.  The  lien  of  the 
plaintiffs  is  for  labor  and  services  as  car- 
penters and  builders,  rendered  to  the  de- 
fendant in  the  construction  of  a  building 
upon  a  lot  of  land  owned  by  the  latter  in 
the  city  of  Stockton,  county  of  San  Joa- 
quin. 

v.32p.no.ll— 51 


They  were  not  entitled  to  a  lien.  They 
bad  entered  into  a  written  contract  with 
deiendant  to  furnish  all  the  materials  and 
construct  the  building  for  the  sum  of  $2,- 
000,  which  contract  was  never  recorded, 
as  required  by -section  11881  of  the  Code  of 
Civil  Procedure.  Under  such  circumstan- 
ces, the  contract  was  void.  In  such  case 
the  labor  done  and  materials  furnished  by 
all  persons  except  the  contractor  shall  be 
deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner, 
and  they  shall  have  a  lien  for  the  value 
thereof.  Section  1183,  supra,  and  section 
11X4.  The  evident  intent  of  the  statute 
was  to  make  It  an  object  for  both  the  con- 
tractor and  owner  to  put  in  writing  and 
record  their  building  contracts  where  the 
amount  agreed  to  be  paid  is  in  excess  of 
fl.000.  The  penalty  which  attaches  to 
the  owner  for  failure  to  do  so  is  that  be 
may  be  held  liable-  for  the  value  of  all  la- 
bor done  and  materials  furnished  by  per- 
sons other  than  the  contractor,  without 
reference  to  the  contract  price.  The  con- 
tractor suffers  the  penalty  of  a  like  failure, 
by  being  excepted  from  the  clans  of  per- 
sons who  may  take  liens  under  the  law. 
If  a  contractor,  under  a  contract  void  for 
the  reasons  indicated,  can  perform  the  la- 
bor and  furnish  materials,  and  file  u  valid 
lien  upon  the  Implied  promise  to  pay,  as 
was  attempted  in  this  case,  be  can  avoid 
the  force  and  Intended  effect  of  the  stat- 
ute. It  is  true  that  our  constitution  (sec- 
tion 15,  art.  20)  provides  that  "mechanics, 
material  men,  artisans,  and  laborers  of 
every  class  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed 
labor  or  furnished  material,"  etc.  But 
the  constitution  is  not,  and  does  not  pro- 
fess to  be,  self-acting.  It  commands  legis- 
lation on  the  subject.  It  is  equally  true 
that  the  first  part  of  section  1183  of  the 
Code  of  Civil  Procedure  provides  for  a  lien 
in  favor  of  a  class  of  persons,  among 
which  contractors  are  Included;  but  this 
must  be  read  in  connection  with  the  con- 
text, and  he  who  would  avail  himself  of 
the  benefits  of  the  law  must  bring  himself 
within  its  purview  an  to  time  and  manner 
of  filing.  In  short,  he  must  comply  with 
the  statute  to  avail  himself  of  its  benefits. 
Plaintiffs  claim  that  their  demand  is  for 
extra  labor,  and  therefore  not  Included  in 
the  void  contract.  Their  claim  of  lien, 
made  a  part  of  the  complaint,  negatives 
this  position.  In  the  notice  of  lien  it  is 
averred  "  that  said  employment  was  un- 
der an  attempted  contract  In  writing, 
and  the  contract  price  and  amount  agreed 
to  be  paid  under  said  contract  exceeded 


•Code  Civil  Proc.  provides  that  contractors 
shall  have  liens  on  the  property  on  which  they 
have  bestowed  labor  and  materials  for  the 
value  of  such  labor  and  materials:  that  all  con- 
tracts between  the  owner  and  contractor  for 
work,  where  the  amount  agreed  to  be  paid  ex- 
ceeds $1,000,  shall  be  in  writing,  and  recorded 
before  the  work  is  begun,  otherwise  the  con- 
tract to  be  void,  and  no  recovery  to  be  had 
thereon  by  either  party  thereto:  that  labor  done 
and  materials  furnished  by  all  persons  except 
the  contractor  shall  be  deemed  (j  have  been 
done  and  furnished  at  the  instance  of  the  own- 
er, and  they  shall  have  a  lien  for  the  value 
thereof. 
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$1,000,  but  said  contract  was  never  filed. 
*  *  *  and  was  and  is  wholly  void," 
etc.;  showing  that,  the  contract  being 
void,  tbey  claim  under  an  implied  con- 
tract to  recover  that  which,  had  the  writ- 
ten contract  been  properly  recorded,  they 
could  have  recovered  under  it.  The  law 
gives  them  a  right  in  such  cases  to  recover 
the  money  on  an  implied  contract.  A 
mechanic's  lien  only  exists  by  virtue  of 
compliance  with  the  statute  which  creates 
it.  Plaintiffs  did  not  comply  with  the 
terms  of  that  statute.  They  must  there- 
fore rest  content  with  a  personal  Jndjg- 
meut.  The  Judgment  should  be  reversed, 
and  the  court  below  directed  to  enter  a 
personal  judgment  only  in  favor  of  plain- 
tiffs, without  counsel  fees  or  expenses  of 
preparing  and  recording  the  mechanic's 
lien. 

We  concur :  HATNES,  C. ;  VANCLIEF,  C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  is 
reversed,  and  the  court  below  is  directed 
to  enter  a  personal  judgment  only  in  fa- 
vor of  plaintiffs,  without  counsel  fees  or 
expenses  of  preparing  and  recording  the 
mechanic's  lien. 


(97  Cal.  676) 

LINDSAY   IRRIGATION   CO.   v.  MEHR- 

TENS  et  al.    (No.  18,003.) 
(Supreme  Court  of  California.  March  27, 1893.) 
Review  on  Appeal^- Questions  op  Fact. 
Whether  a  particular  region  is  a  "farm- 
ing neighborhood ,    and  whether  the  supplying 
of  water  to  that  neighborhood  is  a  "public  use, 
within  Code  Civil  Proc.  §  1238,  providing  that 
eminent  domain  may  be  exercised  in  the  follow- 
ing "public  uses :"  Canals,  ditches,  and  pipes  for 
supplying  "farming  neighborhoods  with  water," 
—are  questions  of  fact  for  the  trial  court,  and 
its  findings  thereon  are  conclusive,  where  the 
evidence  upon  which  they  were  based  was  not 
insufficient  to  support  them. 

Department  1.  Appeal  from  superior 
court,  Tulare  county;  M.  K.  Harris, 
Judge. 

Action  by  the  Lindsay  Irrigation  Com- 
pany against  William  Mehrtens  and  others 
to  condemn  land  for  the  purpose  of  dig- 
ging ditches  and  laying  pipes  for  irriga- 
tion. There  was  judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

W.  B.  Wallace  and  Win.  W.  Cross,  for 
appellants.  Geo.  H.  Smith,  for  respond- 
ent. 

HARRISON,  J.  The  plaintiff  is  incor- 
porated under  the  laws  of  this  state  for 
the  purpose  of  supplying  water  for  irriga- 
tion and  domestic  use.  and  other  purposes 
to  which  water  may  be  put,  to  the  farm- 
ins:  neighborhood  surrounding  and  lying 
contiguous  to  the  town  of  Lindsay,  in  the 
county  of  Tulare,  and  seeks  in  this  pro- 
ceeding to  condemn  certain  lands  for  the 
purpose  of  constructing  a  ditch  or  canal 
through  which  to  conduct  water  from  Ra- 
weab  river  to  said  farming  neighborhood. 
Judgment  was  rendered  in  favor  of  the 
plaintiff  for  a  condemnation  of  the  land 
sought  to  be  appropriated  by  it,  and  fix- 
ing the  amount  of  damage  which  should 


be  paid  by  it  to  each  defendant  for  the 
land  taken  from  him.  In  their  appeal  from 
this  judgment  the  argument  of  the  appel- 
lants is  directed  chiefly  to  an  attempt  to 
show  that  the  land  to  which  the  plaintiff 
seeka  to  conduct  the  water  is  not  a  farm- 
ing neighborhood,  and  that  the  supplying 
of  water  to  that  land  is  not  a  puhlic  use, 
and  therefore  the  plaintiff  cannot  exercise 
the  right  of  eminent  domain  for  the  pur- 
pose of  taking  their  lands. 

The  right  of  the  state  to  take  private 
property  for  public  use  is  an  inherent  ele- 
ent  of  its  sovereignty,  and  its  exercise  la  re- 
strained only  by  the  limitations  contained 
in  the  constitution.  The  right  to  take  the 
property  is  not  conferred  by  the  constitu- 
tion, but  is  to  be  exercised  in  conformity 
with  the  will  of  the  sovereign,  as  expressed 
by  the  legislature,  and  such  right  can  be 
exercised  only  in  behalf  of'  those  public 
uses  which  the  legislature  has  authorised, 
and  in  the  mode  and  with  the  limitations 
prescribed  in  the  statute  which  confers 
the  authority.  Whoever,  under  the  claim 
of  an  agency  of  the  state,  would  deprive 
the  owner  of  any  of  his  property  by  vir- 
tue of  the  exercise  of  eminent  domain, 
must  show,  not  only  that  the  use  for 
which  he  seeks  to  appropriate  it  is  a  pub- 
lic use,  but  also  that  the  legislature  has 
authorized  the  taking  of  property  for  that 
particular  use,  and  In  the  mode  in  which 
he  is  seeking  to  appropriate  it.  The  legis- 
lature must  designate,  in  the  first  place, 
the  uses  in  behalf  of  which  the  right  of 
eminent  domain  may  be  exercised,  and 
this  designation  is  a  legislative  declara- 
tion that  such  uses  are  public,  and  will  be 
recognized  by  courts;  but  whether,  in  any 
individual  case,  the  use  Is  a  public  use. 
must  be  determined  by  the  judiciary  from 
the  facts  and  circumstances  of  that  case. 
Section  1238,  Code  Civil  Proc.,  provides 
that  "the  right  of  eminent  domain  may 
be  exercised  in  behalf  of  thefollowlng  pub- 
lic uses:  *  *  •  (4)  •  •  *  Canals, 
ditches,  flumes,  aqueducts,  and  pipes  for 
public  transportation,  supplying  mines 
and  fnrming  neighborhoods  with  water. 
*  *  *"  This  is  a  legislative  declaration 
that  the  supplying  of  water  to  a  fanning 
neighborhood  is  a  public  use,  and  such 
declaration  must  be  regarded  as  falling 
within  the  scope  of  legislative  duty  in 
providing  for  the  public  welfare.  In  re 
Madera  Irr.  Dist.,  92  Cal.  309.  311,  28 
Pac.  Rep.  272,  675.  "If  th«  subject-matter 
of  the  legislation  he  of  such  a  nature  that 
there  Is  any  doubt  of  its  character,  or  if 
by  any  possibility  the  legislation  may  be 
for  the  welfare  of  the  public,  the  will  of 
the  legislature  must  prevail  over  the 
doubts  of  the  court."  Id.  In  a  state  like 
California,  where  so  great  a  portion  of  tho 
land  is  susceptible  of  agriculture,  it  may 
well  be  said,  in  view  of  the  climatic  pecu- 
liarities, and  topographical  distribution 
of  the  laud,  that  the  legislature  Is  acting 
for  public  welfare  in  making  provision  for 
supplying  its  mnny  farming  neighbor- 
hoods with  water.  "  We  are  not  prepared 
to  say  that  the  supply  of  water  to  farm- 
ing neighborhoods  for  irrigation  (and  the 
Code  evidently  means  for  irrigation)  may 
not  be  for  a  public  use.  Indeed,  in  view 
of  the  climate  and  arid  soil  in  parts  of  the 
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state,  (for  this  object,  climate  and  soil 
may  properly  be  considered,)  It  Is  safe  to 
say  that  tbe  supply  for  each  ase  may  be 
that  which  tbe  legislature  has  decided  it 
to  be, — a  public  use.  Tbe  Judgment  ol  the 
legislature  that  it  is  sucb  ought  not.  there- 
fore, to  be  disturbed  by  the  courts. "  Lux 
v.  Haggln,  69  Cal.  304, 10  Pac.  Rep.  674. 

The  term  "-farming  neighborhood"  is  an 
indefinite  expression,  and  whether  it  can 
be  applied  to  any  particular  tract  of  laud 
must  be  determined  by  evidence.  The 
word  "neighborhood"  is  not  synonymous 
with  "territory"  or  "district, "  but  is  a 
collective  noun,  with  the  suggestion  of 
proximity,  and  refers  to  the  units  which 
make  up  its  whole,  as  well  as  to  tbe  re- 
gion which  comprehends  those  units.  One 
of  the  definitions  given  in  the  Century  Dic- 
tionary is  "a  district  or  locality, especially 
when  considered  with  relation  to  its  in- 
habitants, or  their  interests."  A  farming 
neighborhood  may  be  defined  as  a  region 
in  which  there  are  several  tracts  of  farm- 
ing laud,  with  a  proximity  of  location, 
and  which  can  be  regarded  as  a  whole 
with  reference  to  some  common  interests, 
although  they  are  distinct  in  boundaries, 
and  held  in  individual  proprietorship.  Its 
extent  need  not  be  characterized  by  fixed 
boundaries, nor  Is  its  existence  determined 
by  any  definite  number  of  proprietors; 
and  while  a  tract  of  land,  though  large  in 
extent,  might,  if  held  in  different  proprietor- 
ships, constitute  a  neighborhood,  yet  it 
would  not  if  It  were  held  in  single  owner- 
ship. The  term  "public  use"  is  also  an 
expression  of  indefinite  signification,  and 
its  application  to  the  facts  of  any  particu- 
lar case  Is  also  to  be  determined  f  rum  evi- 
dence. The  supplying  of  water  to  a  tract 
of  agricultural  land,  though  of  many  thou- 
sand acres  in  extent,  if  occupied  by  an  in- 
dividual proprietor,  would  be  for  his  pri- 
vate benefit,  and  not  a  pnblic  use,  yet  the 
same  tract  of  land  might  be  so  subdivided, 
and  held  in  individual  proprietorship,  as 
to  render  the  supply  of  water  to  it  a  public, 
instead  of  a  private,  use.  The  same  tract 
of  land  may  constitute  a  farming  neighbor 
hood,  and  yet  beso  limited  in  the  elements 
which  make  It  a  neighborhood  that  the 
supplying  of  water  to  it  would  not  consti- 
tute a  public  use.  Water  Co.  v.  Baker,  05 
Cal.  270,  80  Pac.  Rep.  537.  It  is  not  neces- 
sary that  the  entire  public  shall  enjoy  the 
use,  or  even  that  it  be  capable  thereof,  but 
the  use  must  be  capable  of  enjoyment  by 
ull  who  may  be  within  the  neighborhood, 
and  there  must  he  within  that  neighbor- 
hood so  great  a  number  of  the  entire  pub- 
lic as  to  destroy  its  character  as  a  private 
use.  Whether  the  particular  region  Is  a 
farming  neighborhood,  and  whether  the 
supplying  of  water  to  that  neighborhood 
constitutes  a  public  uso,  are  questions  of 
fact,  which  must  be  determined  by  the 
court  before  whom  the  proceeding  is  had; 
and  its  decision  thereon  must  be  held  con- 
clusive upon  this  court,  to  the  sameextent 
as  in  other  cases  where  it  is  called  upon  to 
determine  matters  of  fact.  It  is  only 
when  it  appears  that  sucb  decision  is 
manifestly  erroneous,  either  by  an  abuse 
of  its  discretion,  or  by  making  its  deci- 
sion without  any  evideuce  to  support  it, 
that  this  court  will  call  it  in  question.  In 


the  present  case  tbe  court  below  has  found 
that  the  region  to  which  the  plaintiff  pro- 
poses to  supply  water  Is  a  farming  neigh- 
borhood, and  that  the  supplying  of  water 
to  that  neighborhood  is  a  public  use. 
There  is  evidence  in  the  record  tending  to 
Bupport  both  of  these  findinirs,  and  we 
cannot  say  that  the  evidence  upon  which 
these  findings  were  made  is  insufficient  to 
support  them.  For  the  purpose  of  deter- 
mining tbe  existence  of  a  farming  neigh- 
borhood, it  is  not  essential  that,  the  pro- 
prietor of  a  tract  of  land  therein  should 
actually  reside  upon  the  land,  or  cultivate 
It  by  his  own  industry.  It  is  the  land  to 
•which  the  water  is  to  be  supplied,  and  the 
subdivision  of  the  region  into  individual 
proprietorships  is  essential  only  for  the 
purpose  of  constituting  it  a  neighborhood, 
and  determining  whether  such  supply  Is 
a  public,  iustcad  of  a  private,  use.  The 
distinctive  characteristic  of  the  neighbor- 
hood is  that  it  be  a  "farming"  one,  and 
this  implies  tbe  proximity  of  the  several 
tracts  of  land,  rather  than  of  their  pro- 
prietors. The  same  pablic  uae  would  ex- 
ist, whether  the  lands  were  cultivated  by 
individual  tenants  to  whom  the  proprie- 
tors had  leased  It,  or  by  the  employes  of 
the  proprietors,  who  were  themselves  ab- 
sent, as  It  by  tbe  proprietors  residing  up- 
on the  lands.  Nor  does  the  fact  that  the 
stockholders  of  the  plaintiff  are  owners  of 
land  within  tbe  neighborhood  change  the 
supplying  of  water  to  that  neighborhood 
from  a  public  to  a  private  use.  If  the 
farming  neighborhood  exists,  it  is  no  ob- 
jection to  these  proceedings  that  every 
member  of  that  neighborhood  is  a  stock- 
holder in  the  plaintiff.  Tbe  public  use 
would  still  remain,  and  tbe  incidental 
benefit  to  tbe  stockholders  from  supply- 
ing the  water  to  the  land  would  be  no 
greater  objection  than  in  the  case  of  a  cor- 
poration formed  to  supply  water  to  a 
town  whose  stockholders  are  inhabitants 
of  the  town.  Whether  a  majority  of  the 
stock  of  the  plaintiff  is  owned  by  a  few 
persons,  who  are  also  the  owners  of  the 
greater  portion  of  the  land  to  be  supplied 
with  water,  Is  equally  immaterial.  These 
are  questions  worthy  of  consideration  by 
the  court  in  determining  whether  tbe  re- 
gion constitutes  a  farming  neighborhood, 
and  whether  the  supplying  of  water  is  a 
public  use, but  they  are  not, of  themselves, 
determinative  of  the  question.  Tbe  judg- 
ment and  order  are  affirmed. 

We  concur:  GARODTTE,  J.;  PATER- 
SON,  J. 


(96  Cal.  35) 
BIGGI  v.  BIGGI.    (No.  14,036.) 
(Supreme  Court  of  California.  March  29, 1893.) 

CONSTRUCTION  OF  CONTRACT— PARTITION. 

1.  The  title  to  land  was  conveyed  to  both 
husband  and  wife,  who  were  subsequently  di- 
vorced by  a  decree  which  made  no  disposition 
of  the  community  property.  While  the  action 
was  pending,  the  parties  made  a  written  con- 
tract that  the  land  should  be  sold  for  not  less 
than  $3,100,  as  one  V.  should  determine,  and  tbe 

Erooeeds  divided  between  them,  and  that  the 
usband  should  occupy  it  till  sold,  and  pay  a 
certain  sum  per  month  to  the  wife.  The  con- 
tract also  recited  that  the  wife  released  all 
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claims  to  all  other  property  other  than  "the  one-  • 
half  Interest  in  said  life  estate  and  the  one 
half  of  the  proceeds  of  the  sale  thereof."  Held, 
that  the  contract  was  a  release  of  the  wife's  in- 
terest in  all  other  property  but  the  land  which 
they  had  agreed  to  sell,  and  was  a  recognition 
that  the  land  was  community  property,  one 
half  of  which  belonged  to  the  wife,  but  did  not 
convey  the  interest  of  the  wife  to  the  husband. 

2.  In  an  action  on  the  contract  by  the 
wife,  alleging  that  the  husband  refused  to  com 
ply  with  its  terms,  and  that  the  land  could  not 
be  partitioned  without  great  prejudice  to  the 
owners,  the  wife  was  entitled  to  a  judgment 
for  its  sale  and  a  division  of  the  proceeds  be- 
tween the  parties. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  John  Ella  worth, 
Judge. 

Action  by  Theresa  BJggl  against  Narcis- 
ro  Blpgl  to  enforce  a  contract  providing 
for  the  sale  of  a  lot  of  land  and  a  division 
of  the  proceeds  between  the  parties. 
There  was  Judgment  for  defendant,  and, 
a  motion  tor  a  new  trial  being  denied, 
plaintiff  appeals.  Rev«rsed. 

Geo.  W.  Reed  and  Geo.  M.  Shaw,  for  ap- 
pellant.   Hall  &  Earl  and  Dodge  &  Fry, 
.for  respondent. 

HARRISON,  J.  The  plaintiff  was  at 
one  time  the  wife  of  the  defeudant,  Nar- 
clsso,  and  in  October,  1888,  pending  an  ac- 
tion between  them  for  divorce,  they  en- 
tered into  an  agreement  for  the  division 
of  their  property,  In  which  it  was  provid- 
ed that  a  lot  of  land  situated  on  Son  Pa- 
blo avenue,  in  Oakland,  should  be  sold, 
and  the  proceeds  of  the  sale  equally  divid- 
ed between  them,  but  that  such  salesbould 
not  be  for  less  than  $3,100,  and  that,  when- 
ever an  offer  should  be  made  therefor,  one 
Vandercook  should  be  the  exclusive  Judge 
as  to  the  value  of  said  premises,  and  as 
to  accepting  or  rejecting  said  offer,  and 
that  they  would  abide  by  his  judgment, 
and  sell  the  premises  for  such  sum  as  Van- 
dercook might  determine.  This  lot  of  land 
bad  been  purchased  during  the  marriage 
of  the  parties,  and  the  title  thereto  taken 
in  the  names  of  them  both,  but  the  judg- 
ment of  divorce  which  was  afterwards 
rendered  between  them  was  silent  upon 
the  disposition  of  the  community  proper- 
ty. In  June.  1889,  Vandercook  received  an 
offer  of  $3,200  for  the  property,  which  he 
deemed  sufficient  therefor,  and  which  the 
plaintiff  agreed  to  accept,  but  the  defend- 
ant, when  requested  thereto,  refused  to 
accept  the  offer  or  sign  a  contract  of  sale 
unless  he  should  receive  the  entire  proceeds 
thereof.  The  plaintiff  thereupon  brought 
this  action,  alleging  in  her  complaint  that 
the  land  was  owned  in  common  between 
her  and  the  defendant,  Narcisso,  setting 
-forth  the  foregoing  agreement,  and  the  re- 
fusal of  the  defendant  to  comply  with  its 
terms,  and  asking  for  a  sale  of  the  land 
and  the  division  of  the  proceeds  between 
them.  The  defendant  In  his  answer  denied 
that  the  plaintiff  had  any  interest  in  the 
land,  and  also  denied  that  he  had  refused 
to  accept  the  offer  which  the  plaintiff  al- 
leged had  been  made  for  the  land.  Upon 
the  trial  the  court  found  that  the  defend- 
ant was  the  owner  in  fee  of  the  entire 
tract  of  land,  and  that  the  plaintiff  had  no 
interest  therein,  aud  rendered  judgment 


against  the  plaintiff,  and  also  a  judgment 
in  favor  of  the  defendant,  Narcisso,  upon 
his  cross  complaint  therefor,  quieting 
his  title  to  the  land  as  against  the  plain- 
tiff. The  court  did  not  make  any  finding 
upon  the  issue  of  the  defendant's  refusal 
to  accept  the  $3,200  offer. 

The  finding  of  the  court  that  the  defend- 
ant was  the  owner  in  fee  of  the  entire 
tract,  and  that  the  plaintiff  bad  so  in- 
terest therein,  is  contrary  to  the  evidence. 
The  conveyance  of  the  land  to  the  hus- 
band and  wife  made  it  presumptively  com- 
munity property,  and  their  subsequent 
divorce  without  any  disposition  or  that 
property  In  the  decree  left  them  tenants 
in  common  thereof,  (DeGodey  v.  Godey.39 
Cal.  157;)  and  the  fact  that  the  title  had 
been  conveyed  to  tbem  both  caused  each 
of  them  to  be  thereafter  the  holder  of  the 
legal  title  to  one  half  of  the  land.  The 
agreement  between  them  prior  to  the  de- 
cree of  divorce  was  a  recognition  by  the 
husband  that  it  was  community  proper- 
ty, and  that  the  plaintiff  wan  entitled  to 
one  half  thereof.  The  contention  by  the 
respondent  that  by  the  aforesaid  agree- 
ment between  the  parties  the  plaintiff  con- 
veyed to  the  defeudant  whatever  interest 
she  had  in  the  land  in  question,  and  that 
her  rights  against  him  are  only  an  obliga- 
tion on  his  part  to  pay  her  ono  half  of 
the  proceeds  of  any  sale  that  he  may 
make,  is  contrary  to  a  proper  construc- 
tion of  the  instrument.  The  provision 
therein  that  until  the  property  should  be 
sold  the  husband  should  be  entitled  to  itM 
possession  and  occupancy,  and  should 
pay  to  the  plaintiff  six  dollars  per  month 
therefor,  and  the  further  provision  that 
"the  parties  heretd  agree  to  abide  by  the 
judgment  of  said  Vandercook,  and  to  sell 
said  premises  for  such  sum,  offered  or  not, 
as  said  Vandercook  may  determine,"  are 
inconsistent  with  the  proposition  tbattbe 
plaintiff's  title  to  the  land  passed  to  the 
defendant  by  the  instrument,,  and  show 
that,  whenever  a  sale  should  be  made  in 
accordance  with  its  terms,  it  was  to  be 
made  by  both  parties,  and  that  the  con- 
sent of  the  plaintiff,  as  well  as  of  the  de- 
fendant, was  necessary  to  effect  the  sale. 
The  clause  relied  upon  by'  the  respondent, 
wherein  the  plaintiff  "releases  and  acquits 
said  party  of  the  first  part  from  all  and 
every  claim  of  every  character  and  kind 
whatsoever  to  other  property,  other  than 
said  one  half  interest  in  said  life  estate, 
and  the  one  half  of  said  net  proceeds  of 
said  sale,  as  aforesaid,"  when  read  in  con- 
nection with  the  other  portious  of  the  in- 
strument, and  the  purposes  for  which  tbe 
parties  recite  that  they  have  executed  the 
agreement,  must  be  construed  as  reluting 
to  "other"  property  than  that  enumerat- 
ed in  (he  instrument,  and  not  as  a  release 
of  her  interest  in  the  property  out  of 
whose  sale  she  was  to  receive  one  half  of 
the  proceeds.  For  the  purpose  of  ascer- 
taining the  intention  of  the  parties,  and 
the  interpretation  to  be  given  to  the  in- 
strument, all  of  its  parts  must  be  consid- 
ered, and.  when  so  considered,  it  Is  to  be 
construed  as  a  mutual,  executory  agree- 
ment on  the  part  of  both  parties  that 
they  will  consent  to  a  sale  of  tbe  land  for 
such  sum,  not  less  than  $3,100,  as  may  be 
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approved  by  Vaudercook,  and  that  upoa 
such  sale  each  will  accept  oue  half  of  the 
proceeds  thereof.  As  in  the  case  of  any 
other  executory  agreement,  its  breach  by 
one  party  gave  to  the  other  the  right  to 
treat  it  as  rescinded  or  to  seek  for  its  en- 
forcement. It  may  be  conceded  that,  un- 
til a  breach  by  either  party,  the  right  to  a 
partition  of  the  land  between  them  was 
superseded  or  suspended,  but  the  refusal 
of  the  defendant  to  perform  the  agree- 
ment, and  bis  denial  of  the  right  of  the 
plaintiff  to  its  performance,  gave  her  the 
right  to  disregard  the  agreement,  and  ei- 
ther bring  an  action  for  the  partition  of  the 
land,  or  treat  the  agreement  as  existing, 
and  seek  its  enforcement  against  the  de- 
fendant. For  this  purpose  the  plaintiff  al- 
leged in  her  complaint  the  facts  constitut- 
ing the  breach  by  the  defendant,  ond  the 
court  should  hare  made  a  finding  upon 
this  issue,  as  the  evidence  in  the  record  is 
ample  to  sustain  her  allegations.  Upon 
such  finding,  inasmuch  as  her  allegation 
in  the  complaint  that  the  land  could  not 
be  partitioned  without  great  prejudice  to 
the  owners  thereof  was  not  denied,  her 
right  to  a  Judgment  for  its  sale  and  the 
division  of  the  proceeds  between  tbem 
would  have  been  established.  The  judg- 
ment aud  order  denying  a  new  trial  are 
reversed. 

We  concur:  GAKOCTTE,  J.;  PATER- 
SON,  J. 


(98  Cal.  86) 

McDANIEL  et  al.  v.  PATTISON  et  al.  (No. 
14,280.) 

(Supreme  Court  of  California.   April  1,  1893.) 

Equity  Jukisdiction — Pkobate  of  Will—  Set- 
ting Aside  Dked. 
A  complaint  by  certain  devisees  of  a 
will  alleged  that  another  devisee  fraudulently 
suppressed  the  will,  and  altered  a  deed,  where- 
by testator  had  conveyed  to  him  a  small  por- 
tion of  land,  so  as  to  include  the  entire  property 
of  the  testator,  and  demanded  that  the  deed  be 
set  aside  and  the  property  distributed  in  accord- 
ance with  the  will,  which,  it  was  alleged,  could 
not  be  probated  under  Code  Civil  Proc.  8 
1839,  providing  that  no  will  shall  be  proved  as 
lost  or  destroyed  unless  its  provisions  are  clear- 
ly and  distinctly  proved  by  at  least  two  credible 
witnesses.  Held,  that  a  court  of  equity  has  no 
jurisdiction  to  probate  a  will,  though  such  relief 
is  sought  only  incidentally  to  the  main  equitable 
relief:  and  the  fact  that  the  devisees  are  also 
alleged  in  the  complaint  to  be  heirs  at  law  will 
not  enable  them  to  obtain  the  relief  demanded, 
since,  having  alleged  a  will,  their  rights  arise 
only  from  it.  Beatty,  C.  J.,  and  De  Haven,  J., 
dissenting. 

In  hank.  Appeal  from  snperior  court, 
Los  Angeles  county;  J.  W.  AlcKlnley, 
Judge. 

Action  by  Sarah  E. Mc Daniel  and  others 
against  J.  H.  Pattison  and  another  to  set 
aside  certain  deeds,  etc.  Judgment  for 
plaintiffs.   Defendants  appeal.  Reversed. 

For  former  opinion,  see  27  Pac.  Rep.  651. 

J.  L.  Murphey  and  Anderson, Fitzgerald 
&  Anderson,  for  appellants.  Chapman  & 
Hendrick,  for  respondents. 

PER  CURIAM.  We  are  satisfied  with 
opinions  filed  and  the  conclusion  reached 


by  department  1  when  this  case  was  before 
it  for  decision,  and  the  judgment  is  there- 
fore reversed. 

In  their  petition  for  a  rehearing  respond- 
ents claim  that  they  are  entitled  to  assert 
their  rights  as  heirs,  but  it  is  evident  from 
the  pleadings,  findings,  and  decree  that 
the  parties  and  the  court  below  proceeded 
upon  the  theory  that  plaintiffs  were  claim- 
ing as  devisees,  and  not  as  heirs.  The  de- 
cree, therefore,  cannot  be  modified,  but 
we  think  there  is  enough  in  the  complaint 
to  justify  an  order  allowing  the  plaintiffs 
to  amend  their  complaint,  if  they  desire  so 
to  do,  so  as  to  assert  any  claim  they  may 
have  by  reason  of  their  heirship.  The 
judgment  and  order  are  reversed,  and  the 
cause  is  remanded,  with  directions  to  al- 
low the  parties  to  amend  their  pleadings, 
if  they  be  so  advised. 

BEATTY,  C.J.  I  dissent.  The  opinion 
of  the  department  originally  tiled  in  this 
case,  which  has  now  been  adopted  by  the 
court,  decides  two  propositions,  which,  In 
my  opinion,  are  untenable,  and  which,  if 
incorrectly  decided,  not  only  operate  un- 
justly iu  this  case,  but  establish  a  most 
unfortunate  precedent  for  others. 

1.  It  is  decided  that  the  complaint  fails 
to  stute  any  cause  of  action,— is  so  fatally 
defective,  in  other  words,  that,  in  the  ab- 
sence of  even  a  general  demurrer,  it  will 
not  support  a  decree  limited  in  its  opera- 
tion to  the  annulment  of  the  fraudulent 
deeds  therein  mentioned.  The  sole  grouud 
upon  which  this  conclusion  is  reached  is 
that  the  complaint,  although  it  shows 
clearly  that  the  plaintiffs  are  heirs  to  the 
decedent,  with  an  undoubted  right,  in  the 
absence  of  a  will,  to  maintain  the  action 
in  that  capacity, also  shows  that  they  are 
named  as  devisees  of  the  same  estate  in  a 
will  which  has  been  suppressed  or  de- 
stroyed by  the  defendant,  and  which  has 
not  been  admitted  to  or  denied  probate. 
Reduced  to  its  simplest  terms,  the  propo- 
sition is  that,  under  such  circumstances, 
the  heir  has  no  title  to  the  property  what- 
ever upon  which  be  can  maintain  an  ac- 
tion to  recover  its  possession  or  prevent 
its  fraudulent  alienation.  He  has  no  title 
us  heir,  because,  he  may  be  proved  to  be 
a  devisee;  and  he  has  no  title  as  devisee, 
because  the  will  has  not  been  admitted  to 
probate.  The  title,  in  short,  pending  a 
decree  of  the  probate  court  establishing 
the  will  or  the  intestacy  of  the  decedent, 
is  nowhere.  There  must,  it  seems  to  me, 
be  some  fatal  flaw  in  the  reasoning  which 
leads  to  such  a  conclusion.  The  fallacy 
evidently  consists  in  the  assumption  that 
on  a  given  state  of  facts  a  man  may  be,  in 
legal  contemplation,  a  devisee,  and  at  the 
same  time  not  a  devisee;  for  it  is  only  up- 
on this  assumption  that  the  plaintiffs  can 
be  denied  all  relief.  One  door  is  closed 
against  them  on  the  ground  that  they  are 
devisees,  another  on  the  ground  that  they 
are  not  devisees. 

To  me  it  seems  a  sounder  argument  to 
say  that  upon  the  Facts  alleged  in  thecom- 
plaint  the  plaintiffs  either  are  or  are  not 
devisees.  They  must  be  either  the  one  or 
tlie  other,  for  there  is  no  room  for  a  third 
category  in  which  to  place  them.  If  they 
are  devisees,  they  may  maintain  the  action 
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in  that  capacity ;  If  they  are  not  devisees, 
their  title  as  heirs  is  undoubted.  To  hold 
that  they  are  Just  sufficiently  devisees  to 
destroy  their  title  as  heirs,  but  not  suffi- 
ciently so  to  enable  them  to  make  title  un- 
der the  will,  is  to  draw  too  fine  a  distinction 
for  the  ends  of  justice,— -a  fact  made  strik- 
ingly apparent  by  the  results  of  the  doc- 
trine in  this  case,  and  its  inevitable  conse- 
quences in  other  cases  that  may  be  easily 
supposed.  The  probate  of  an  existing  will, 
even  when  regularly  and  formally  execut- 
ed and  uncontested,  requires  some  time. 
At  least  10  days'  notice  of  the  time  and 
place  fixed  tor  hearing  the  proofs  must  be 
given,  and  in  the  matter  of  protecting  es- 
tates from  spoliation  even  so  short  a  delay 
as  10  days  might  be  of  most  serious  conse- 
quence. But  when  a  will  is  contested,  or 
when  it  has  been  fraudulently  suppressed 
or  destroyed,  so  that,  if  proved  at  all,  It 
most  be  proved  in  the  face  of  all  the  diffi- 
culties that  attend  the  establishment  of  a 
spoliated  or  contested  will,  months,  and 
even  years,  may  elapse  before  a  final  de- 
cree establishing  the  will  or  the  fact  of  In- 
testacy. In  sncb  a  case  the  heirs  of  the 
estate,  whether  named  as  devisees  or  not, 
could  maintain  no  action  for  its  preserva- 
tion or  protection  until  the*  decree  of  the 
probate  court  became  final ;  for  clearly,  If 
they  have  no  title  as  heirs  when  named  as 
devisees  in  an  unproved  will,  they  would, 
a  fortiori,  have  no.  titl«  as  heirs  if  the  es- 
tate was  devised  to  others.  But  I  need 
not  concern  myself  about  the  latter  case, 
the  question  here  being  as  to  the  right  of 
an  heir  who  is  at  the  same  time  named  as 
devisee  in  an  unproved  will  to  protect  the 
estate  which  in  auy  event  belongs  to  him 
from  spoliation  or  destruction,  pending  a 
final  decree  of  the  probatecourt  admitting 
the  will  to  probate  or  establishing  the  in- 
testacy of  his  ancestor. 

The  decision  of  the  court  is  that,  under 
such  circumstances,  be  cannot  maintain 
an  action  to  set  aside  and  declare  void  a 
forged  deed  purporting  to  convey  bis  an- 
cestor's estate  to  the  forger.  In  other 
words,  although  years  may  elapse  before 
a  final  decree  in  probate,  the  heir  must 
stand  by,  while  the  forger,  vested  with  an 
apparently  fair  record  title  of  the  property, 
makes  use  of  his  opportunity  to  victimise 
an  iunocent  purchaser.  Or,  If  the  case 
were  different.  If  the  deed,  instead  of  being 
a  forgery,  conveys  no  title,  has  merely 
been  obtained  by  some  fraud  or  deception 
which  will  authorize  a  court  of  equity  to 
set  it  aside  at  the  suit  of  the  heir  or  devisee, 
hut  in  the  meantime  will  enable  thefraud- 
ulent  grantee  to  pass  a  good  title  to  an 
innocent  purchaser  for  value,  there  will  be 
the  same  inability  on  the  part  of  the  heir 
to  sue.  He  cannot  commence  an  action 
and  file  notice  of  Us  pendens,  but  must 
wait  until  his  status  is  determined,— until 
it  is  settled  whether  he  owns  the* estate 
an  heir  or  devisee.  When  that  is  done,  he 
finds  that  the  estate  is  vested  in  an  inno- 
cent purchaser  by  a  transfer  which  he  has 
been  denied  all  opportunity  of  preventing; 
and,  If  he  could  not  maintain  such  an  ac- 
tion, neither  could  he  maintain  an  action 
to  oust  an  intruder,  or  to  pnjoin  the  most 
destructive  waste  or  spoliation.  He  Is,  in 
other  words,  utterly  impotent  to  protect 


property  which  is  certainly  his  by  one 
title  if  not  by  the  other,  merely  because  it 
has  not  been  determined  which  is  the  good 
one.  I  cannot  forbear  to  express  my  dis- 
sent from  a  doctrine  which,  to  my  mind, 
is  so  unfounded  and  so  destructive  of  the 
most  valuable  rights  of  heirs.  It  is  scarce- 
ly necessary  to  point  out  the  broad  dis- 
tinction between  this  case  and  Castro  v. 
Richardson,  18  Cal.  480,  and  other  similar 
cases  cited  in  the  opinion  of  the  court.  In 
that  case  the  only  claim  of  title  was  based 
upon  a  devise  in  an  unproved  will.  I  ven- 
ture to  say  if  the  complaint  had  alleged 
that  the  plaintiff  was  also  an  beirit  would 
not  have  been  held  that  it  showed  no  title. 
My  conclusion  upon  this  branch  of  the 
case  is  that  the  complaint  did  disclose 
facts  sufficient  at  all  events  to  warrant  a 
decree  annulling  the  several  deeds  of  con- 
veyance therein  mentioned.  It  most  as- 
suredly stated  a  cause  of  action,  and  the 
most  that  can  be  said  of  the  allegations 
with  respect  to  the  will  is  that  they  ren- 
dered it  ambiguous  or  uncertain  as  to  the 
measure  of  relief  to  which  the  plaintiffs 
were  entitled;  but,  conceding  that  they 
had  that  effect,  all  objections  on  the 
ground  of  ambiguity  or  uncertainty  were 
waived  by  the  failure  to  demur. 

The  opinion  of  the  court  Just  filed,  while 
adopting  the  original  opinion  of  the  de- 
partment, adds  a  clause  allowing  the 
plaintiffs  to  amend  their  complaint  so  as 
to  assert  their  right  as  heirs.  This  per- 
mission appears  to  be  entirely  inconsist- 
ent with  the  decision.  The  record  shows 
that  the  existence  of  an  unproved  will  was 
as  clearly  established  by  the  testimony  at 
the  trial  as  it  was  alleged  in  the  complaint. 
The  only  amendment  which  the  plaintiffs 
can  possibly  make  is  to  omit  from  their 
complaint  allegations  of  fact  which  are 
established  by  plenary  proof.  By  doing 
so  they  may  make  a  prima  facie  case,  bnt 
all  that  the  defendants  will  have  to  do-  to 
defeat  their  action  will  be  to  allege  and 
prove  the  same  facts,—  as  they  can  easily 
and  will  roost  certainly  do;  for.  If  the 
legation  of  these  facts  by  plaintiffs  shows 
that,  they  have  no  right  of  action,  the  facta 
are  necessarily  material,  and  when  they 
are  alleged  and  proved  by  the  defendants, 
the  action  must  Inevitably  be  dismissed. 

2.  It  is  also  held  in  the  opinion  of  the 
court  that  the  devisee  in  a  spoliated  will 
can  have  no  relief  in  equity  against  the 
spoliator  unless  he  first  establishes  the 
will  in  probate.  This  part  of  the  decision 
ignores  the  well-established  distinction 
between  the  proceediug  in  rem,  by  which 
the  probate  court  establishes  a  will  so  as 
to  bind  the  heirs  generally  and  the  whole 
world,  and  a  suit  in  equity  by  the  party 
injured  against  the  spoliator  to  charge 
him  as  a  trustee  with  respect  to  the  prop- 
erty gained  by  his  fraud.  I  admit  the  cor- 
rectness of  the  doctrine  that  a  court  of  eq- 
uity, as  such,  has  no  power  to  establish  a 
will,  even  in  a  case  of  spoliation,  so  as  to 
bind  the  heirs  generally,  although  there 
are  cases  of  spoliated  wills  where  such 
power  has  been  asserted  and  exercised. 
Bailey  v. Stiles. 2 N.J.  Eq.220.  Thecurrent 
of  authority,  however,  is  the  other  way, 
and  I  think  the  sounder  and  more  reason- 
able view  is  that  for  the  establishment  of 
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a  will  in  the  strict  sense  the  jurisdiction  of 
the  probate  court  is  exclusive.  But  the 
same  law  writers  who  uphold  this  doc- 
trine admit  an  exception  or  distinction  in 
case  of  a  spoliated  will.  Prof.  Pomeroy, 
for  instance,  who  is  cited  in  support  of  the 
prevailing  opinion,  when  discussing  this 
specific  point,  uses  the  following  language: 
"When  instruments  have  been  fraudu- 
lently suppressed  or  destroyed  for  the  pur- 
pose of  hindering  or  defeating  the  rights 
of  others,  equity  has  Jurisdiction  to  give 
appropriate  relief  by  establishing  the  es- 
tate or  rights  of  the  defrauded  party;" 
and  he  gives  the  following  illustration: 
"  If  an  heir  should  suppress  u  deed  or  will, 
equity  would  confirm  the  title  of  the  gran- 
tee or  devisee. "  Pom.  Eq.  Jur.  §§  919,  and 
note.  Other  lawwritersstate  the  doctrine 
in  substantially  the  same  terms.  6  Waite. 
Act.  &  Def.,  377;  3  Redf.  Wills,  c.  1,  §  7; 
and  see  authorities  cited  at  page  239,  2  N. 
J.  Eq.  The  only  case  which  I  have  found 
which  holds  that  a  court  of  equity  can 
afford  the  defrauded  devisee  no  relief 
against  the  spoliator  is  the  case  of  Morn- 
ingstar  v.  Selby,  15  Ohio,  345,  cited  in  the 
opinion  of  the  court.  None  of  the  other 
decisions  there  cited  was  made  in  a  case  of 
spoliation,  and  the  general  expressions 
therein  contained  to  the  effect  that  a  court 
of  equity,  as  such,  has  no  power  to  estab- 
lish a  will,  have  no  application  to  an  ac- 
tion by  the  defrauded  legatee  against  the 
spoliator.  Not  only  the  weight  of  author- 
ity, but  every  consideration  of  justice  and 
expediency,  wonld  seem  to  support  the 
view  that  a  court  of  equity  1b  not  without 
the  power  to  afford  a  remedy  for  so  gross 
a  wrong,  where,  by  the  very  act  of  the 
spoliator,  the  injured  party  has  been  de- 
prived of  all  other  remedy. 

It  is  contended  that,  since  the  probate 
court  is  Invested  with  power  to  take  the 
proof  of  lost  or  destroyed  wills,  there  is 
no  necessity  for  resorting  to  equity  In  such 
a  case,  and  no  ground  for  its  interposi- 
tion. It  is  true  that  a  lost  or  destroyed 
will  may  be  proved  and  established  In  the 
probate  court  if  there  is  sufficient  evidence 
of  Its  execution  and  its  terms,  and  this  is 
a  wise  and  necessary  provision  for  the  en- 
forcement of  the  rights  of  devisees  and 
legatees  against  heirs  generally.  But  for 
the  protection  of  Innocent  heirs,  and  the 
prevention  of  frauds,  the  law  has  at  the 
same  time  wisely  provided  that  a  lost  or 
destroyed  will  shall  not  be  admitted  to 
probate  unless  Its  provisions  are  clearly 
and  distinctly  proved  by  twocredible  wit- 
nesses. Code  Civil  Proc,  §  1339.  Now,  It 
might  often  happen,  as  it  has  happened  in 
this  case,  that  there  would  be  but  one  liv- 
ing witness  by  whom  a  bequest  or  devise 
In  a  spoliated  will  could  be  proved.  In 
such  a  case  the  will  could  not  possibly  be 
admitted  to  probate  so  as  to  bind  inno- 
cent heirs,  no  matter  bow  clear  the  evi- 
dence of  Its  existence  and  its  destruction 
by  another  heir,  because,  as  to  the  inno- 
cent heirs  for  whose  protection  the  law 
was  enacted,  there  would  not  be  sufficient 
evidence  of  its  provisions.  But  as  to  the 
spoliator,  the  case  would  be  different,  be- 
cause the  rule  of  evidence  would  be  differ- 
ent. Everything  is  presumed  against  the 
spoliator,  and,  the  spoliation  being  clearly 


proved,  comparatively  slight  evidence  of 
a  bequest  thereby  defeated  would  be  satis- 
factory as  against  him,  and  therefore  suffi- 
cient. To  hold  otherwise  would  be  to 
convert  a  provision  intended  as  a  shield 
for  the  Innocent  iuto  an  instrument  of 
fraud.  A  will  could  be  destroyed  by  an 
heir,  and  he  could  admit  or  even  boust  of 
the  act,  but,  unless  the  provisions  of  the 
will  could  be  clearly  established  by  two 
credible  witnesses,  the  legatee  or  devisee 
could  huve  no  relief  against  theactual  per- 
petrator of  the  fraud.  1  am  unwilling  to 
admit  that  a  court  of  equity  is  powerless 
to  grant  relief  in  such  a  case.  It  seems, 
on  the  contrary,  to  be  precisely  thecase  in 
which  equity  is  bound  to  interpose,  upon 
the  ground  that  there  is  no  remedy  else- 
where. The  result  of  its  interposition  Is 
not  to  usurp  the  functions  of  the  probate 
court  by  establishing  the  will  in  a  strict 
sense,  so  as  to  bind  all  the  world,  but  mere- 
ly to  fasten  a  trust  upon  the  property 
coming  to  the  bauds  of  the  spoliator  in 
favor  of  the  person  defrauded.  Civil  Code, 
§  2224.  The  case  is  strictly  analogous  to 
the  numberless  cases  in  equity  arising  un- 
der the  statute  of  frauds  in  which  rights 
in  lands  have  been  effectuated  upon  the 
ground  of  implied  or  resulting  trusts  In 
the  absence  of  the  written  evidence  of  the 
right  required  by  the  statute.  Section 
1339  of  the  Code  of  Civil  Procedure,  requir- 
ing the  evidence  of  two  credible  wit- 
nesses to  establish  a  lost  will,  is  nothing 
more  nor  less  than  a  statute  of  frauds, 
aud  can  no  more  be  used  as  a  protection 
for  fraud  in  a  court  of  equity  than  other 
statutes  designed  to  effect  the  same  pur- 
pose. 

DE  HAVEN,  J.  I  concur  in  the  forego- 
ing opiniou  of  the  chief  justice. 


(98  Cal.  90) 

CLAIBORNE  v.  CASTLE  et  al.   (No.  18,071.) 

(Supreme  Court  of  California.   March  29, 1893.) 

Verification  op  Pleading — Waiver  of  Ven- 
dor's Lien. 

1.  A  verification  of  a  pleading  by  one  co- 
defendant  is  a  compliance  with  Code  Civil 
Proc.  §  446,  providing  that  the  verification 
must  be  by  affidavit  of  a  party,  or,  under  cer- 
tain conditions,  his  attorney. 

2.  Civil  Code,  §  3046,  provides  that  one 
who  sells  real  property  has  a  vendor's  lien 
thereon,  independent  of  possession,  for  the  un- 
paid price,  unsecured  otherwise  than  by  the 
personal  obligation  of  the  buyer.  Section  5 
provides  that  the  provisions  of  the  Civil  Code, 
so  far  as  they  are  substantially  the  same  as 
existing  statutes  or  the  common  law,  must  be 
construed  as  continuations  thereof.  Held,  that 
the  act  and  conduct  of  a  vendor,  which  indi- 
cate a  waiver  of  the  lien,  may  be  shown  by 

fiarol,  since  the  common-law  character  of  the 
ien  is  not  changed  by  the  Code  provisions. 

3.  A  vendor  s  lien  is  a  simple  equity,  and  a 
consideration  is  unnecessary  to  support  a  waiv- 
er of  it. 

4.  Where  the  owner  of  land  executes  a 
deed  to  N.,  taking  his  note  for  the  price,  and, 
before  recording  the  deed,  N.  sells  the  land  to 
C,  when,  by  agreement  of  all  concerned,  and 
in  consideration  of  the  payment  by  C.  of  the 
interest  due  on  the  note,  the  deed  to  N.  is  de- 
stroyed, and  the  owner  executes  a  deed  of  the 
land  to  C,  and  agrees  to  look  to  N.  personally 
for  payment,  neither  the  owner  nor  nis  repre- 
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aentatire  can  be  heard  to  say,  In  a  eonrt  of 
equity,  that  there  was  no  consideration  for  the 
waiver  of  the  vendor's  lien. 

Department  1.  Appeal  from  superior 
court,  Tulare  county ;  Ansel  Smith.  J  udge. 

Action  by  Gilbert  B.  Claiborne,  executor 
of  George  Cross  in  ore,  deceased,  against 
George  H.  Castle,  Jr.,  and  others,  execu- 
tors ot  George  H.  Castle,  deceased,  and 
Hayes  Nice  wonger,  to  foreclose  a  vendor's 
lien  for  the  purchase  price  of  real  estate. 
There  was  judgment  in  favor  of  defend- 
ants, and,  a  motion  for  a  new  trial  being 
denied,  plaintiff  appeals.  Affirmed. 

Aug.  Muenter  and  John  D.  Hall,  for  ap- 
pellant. Baldwin  &  Campbell,  (Reddy, 
Campbell  &  Metson,  of  counsel,)  for  re- 
spondents. 

GAROUTTE,  J.  On  April 5, 1884,  George 
Crossmore,  now  deceased,  was  the  owner 
of  the  real  estate  in  the  complaint  describ- 
ed, and  on  that  day  he  sold  the  said  real 
estate  to  defendant  Nicewonger  for  the 
sum  of  $8,000,  taking  his  promissory  note 
therefor,  payable  four  years  from  that 
date,  with  interest.  Crossraore  executed 
a  grant,  bargain,  and  sale  deed  for  said 
premises  to  Nicewonger,  but  said  deed  was 
never  recorded.  It  appears  that  Nice- 
wonger was  indebted  to  one  Castle  in  a 
sum  of  money  exceeding  $10,000,  and  about 
the  28tb  day  of  February,  1&85,  Castle, 
Crossraore,  and  Nicewonger  met,  aud  it 
was  agreed  between  them  that  Nicewonger 
would  surrender  up  his  deed,  and  that  the 
same  should  be  destroyed,  and  that  Cross- 
more  should  execute  a  deed  of  said  land  to 
Castle,  direct;  that  Castle  should  pay 
$8,50u  for  the  land,  by  paying  to  Cross- 
more  $480  interest  on  the  note,  and  to 
Nicewonger  $20,  and  by  crediting  Nice- 
wonger with  the  sum  of  $8,000  on  his  in- 
debtedness to  him,  (Castle,)  and  that 
Crossmore  should  keep  the  note  of  Nice- 
wonger, and  hold  It  for  payment  of  the 
land,  and  look  to  Nicewonger  personally 
for  payment;  and  under  that  agreement 
the  deed  was  executed  by  Crossmore,  and 
accepted  by  Castle.  After  this  date, Cross- 
more  did  not  Intend  to  claim,  and  did  not 
claim,  any  lien  whatever  upon  the  land 
and  premises  in  the  complaint  mentioned, 
for  the  purchase  price  thereof,  but  looked 
entirely  to  tbe  note  ot  defendant  Nice- 
wonger for  payment  therefor.  Tbe  fore- 
going facts  were  substantially  found  by 
the  court,  and  are  fairly  supported  by  the 
evidence.  This  action  is  brought  by  the 
executor  of  the  last  will  of  Crossraore, 
against  Nicewonger  and  the  executors  of 
the  last  will  of  Castle,  to  enforce  a  vendor's 
lien  upon  the  realty,  based  upon  the  orig- 
inal transfer  to  Nicewonger.  Plaintiff  ap- 
peals from  tbe  judgment  uud  order  deny- 
ing bis  motion  for  a  new  trial. 

1.  It  is  insisted  that  the  default  of  the 
defendant  Castle  should  have  been  entered, 
for  the  reason  that  the  answer  was  veri- 
fied by  Nicewonger  alone,  he  stating  that 
be  also  made  the  affidavit  on  behalf  of  his 
codefendant.  The  necessity  for  the  verifi- 
cation of  the  pleading  a  rises  from  the  stat- 
ute alone,  and  tbe  solution  of  this  question 
is  dependent  entirely  upon  the  construc- 
tion of  section  446  of  the  Code  of  Civil  Pro- 


cedure. Without  entering  Into  a  detailed 
analysis  of  that  section.  It  is  quite  appar- 
ent, taking  It  as  a  whole,  It  was  contem- 
plated by  the  legislature  that  a  verifica- 
tion of  a  pleading  by  one  coplalntiff  or  co- 
defendant  would  be  sufficient  to  meet  the 
demands  for  such  legislation.  Such  has 
been  the  practice  In  this  state.  To  our 
knowledge  it  has  never  been  questioned, 
and  we  are  not  disposed  to  disturb  it. 
Conceding  that  cases  may  arise  where  tbe 
real  party  in  interest  would  thus  be  able 
to  shift  tbe  responsibility  of  the  verifica- 
tion of  the  pleading  npon  bis  nominal  co- 
plaintiff  or  codefendant,  the  evil  should  be 
remedied  by  legislative  enactment,  rather 
than  by  judicial  construction. 

2.  It  is  insisted  that  a  vendor's  lien  can- 
not be  waived  or  released  as  long  as  the 
obligation  exists,  by  parol  declarations  of 
the  llenhoider.  Appellant  concedes  that 
prior  to  the  Codes  the  text- books  and  au- 
thorities were  a  gains  c  his  contention,  but 
claims  that  a  vendor's  Hen  is  now  a  stat- 
utory lien  by  virtue  of  section  3046  of  the 
Civil  Code,  and  consequently  stands  upon 
a  higher  plane,  and  is  endowed  with 
greater  capabilities,  than  the  ordinary 
vendor's  lien,  recognized  by  equity  courts. 
Section  3046  declares:  "One  who  sells  real 
property  has  a  vendor's  Hen  thereon,  in- 
dependent of  possession,  for  so  much  of 
the  price  as  remains  unpaid  and  unsecured 
otherwise  than  by  tbe  personal  obligation 
of  tbe  buyer."  But  this  section  Is  but  a 
repetition  of  the  common  law,  as  are  hun- 
dreds of  other  sections  found  in  tbe  Codes. 
When  It  uses  the  term  "vendor's  lien,"  it 
refers  to  the  same  old  vendor's  Hen  proper 
that  Is  treated  of  in  the  text-books,  botb 
modern  and  ancient.  If  other  provisions 
of  tbe  Code  limit  or  enlargo rights  under  it 
to  that  extent,  It  Is  not  the  vendor's  Hen 
of  the  past,  but  to  that  extent  only.  Sec- 
tion 5  of  tbe  Civil  Code  provides  that  its 
provisions,  "so  far  as  they  are  substan- 
tially the  same  as  existing  statutes  or  tbe 
common  law.  roust  be  construed  as  con- 
tinuations thereof,  and  not  as  new  enact- 
ments. "  See  Churchill  v.  Improvement 
Co.,  96  Cal.  490,  31  Pac.  Rep.  560.  The  re- 
cent cases  of  A  very  v.  Clark,  87  Cal.  619,  26 
Pac.  Rep.  919,  and  Gessner  v.  Palmateer, 
89  Cal.  89,  24  Pac.  Rep.  608,  and  26  Pac.  Rep. 
789,  fully  discuss  this  subject,  and,  In  effect, 
hold  that  the  Code  provisions  do  not 
change  the  character  of  tbe  lien.  While  In 
those  cases  the  title  stlU  remained  in  tbe 
Hen  bolder,  yet  the  matters  discussed  were 
fairly  involved,  aud  we  again  assent  to 
the  law  as  there  declared.  It  is  settled  be- 
yond dispute  that  tbe  acts  and  conduct  of 
a  vendor,  wbicb  indicate  a  waiver  of  the 
lien,  may  be  shown  by  parol.  The  Cali- 
fornia cases  all*  point  directly  to  this  con- 
clusion, and  tbe  doctrine  Is  clearly  an- 
nounced In  MoBhier  v.  Meek.  80  III.  79; 
Jurman  v.  Farley, 7  Lea, 141;  Jones,  Liens, 
§  1073. 

8.  It  is  insisted  that.  Crossmore's  agree- 
ment with  Castle  and  Nicewonger  to  waive 
the  lien  was  made  without  consideration. 
The  evidence  Indicates  to  thecontrary.  but 
as  said  In  Avery  v.  Clark,  supra:  "A  ven- 
dor's Hen  is  not  the  result  of  any  agree- 
ment or  any  intention  ot  the  vendor  and 
vendee,  but  is  a  simple  equity  raised  by 
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courts  for  the  benefit  of  the  vendor  of  real 
estate.  It  is  a  privilege  purely  personal, 
and  cannot  exist  in  favor  of  any  bat  the 
vendor."  If  It  is  a  simple  equity  or  priv- 
ilege, purely  personal,— something  depend- 
ent for  life  upon  no  agreement  of  the  par- 
ties,—a  consideration  is  unnecessary  to 
support  a  waiver  of  it.  Under  any  view 
of  the  case,  Crossmore  cannot  be  allowed 
to  come  Into  a  court  of  equity,  asking  to 
have  a  vendor's  lien  foreclosed  upon  Cas- 
tle's land,  and  claim  that  his  release  of  the 
lien  thereon  was  made  without  considera- 
tion. His  promise  to  release  the  lien  was 
the  moving  consideration  to  Castle  to  pur- 
chase. Without  it  he  never  would  have 
bought  the  land.  Crossmore's  conduct 
placed  Castle  in  his  present  position,  and 
it  would  be  most  unfair  If  he  should  be  al- 
lowed to  make  such  a  showing,  and  there- 
by visit  loss  upon  an  innocent  party.  Eq- 
uity will  not  listen  to  a  plea  of  "no  consid- 
eration" upon  any  such  state  of  facts.  For 
the  foregoing  reasons,  let  the  judgment 
and  order  be  affirmed. 

We  concur:  HARRISON,  J.;  PATER- 
SON,  J. 

(98  Cal.  45) 

BENSON  v.  CENTRAL  PAC.  R.  CO.  (No. 
13,290.) 

(Supreme  Court  of  California.  March  30, 1893.) 

Jjwcrt  to  Person  on  Railroad  Tkack—  Negli- 
gence—Proximate Cause. 

1.  When  the  engineer  first  discovered  plain- 
tiff, a  child  six  years  old,  on  the  track,  her  fa- 
ther had  her  by  the  hand  and  was  leading  her 
towards  the  other  parallel  track.  After  reach- 
ing that  she  became  frightened,  and,  breaking 
away,  went  in  front  of  the  moving  train.  The 
train  was  going  only  15  miles  an  hour,  and  im- 
mediately after  she  put  herself  in  peril  every 
effort  was  made  to  stop  the  train.  Held,  that 
there  was  no  negligence  on  the  engineer's  part, 
as  plaintiff's  action  could  not  have  been  an- 
ticipated. 

2.  Carrying  plaintiff  beyond  her  destina- 
tion and  leaving  her  at  the  next  station  was 
not  the  proximate  cause  of  her  injury,  she  be- 
ing struck  by  a*  train  while  walking  back  to 
her  station  along  the  track,  the  only  direct 
way. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  H.  Rearden,  Judge. 

Action  by  Elvine  M.  Benaon,  by  I.  B.  L. 
Brandt,  her  guardian  ad  litem,  against 
the  Central  Pacific  Railroad  Company. 
Judgment  for  defendant.  Plaintiff  ap- 
peals. Affirmed. 

Henry  E.  Higbton  and  I.  B.  L.  Brandt, 
for  appellant.  W.  H.  L.  Barnes,  for  re- 
spondent. 

PER  CURIAM.  This  action  is  brought 
by  the  plaintiff,  an  infant,  to  recover  dam- 
ages for  personal  Injuries  alleged  to  have 
been  sustained  by  her  while  walking  upon 
the  roadway  of  defendant,  by  being  run 
into  by  a  locomotive  operated  by  defend- 
ant. The  case  was  tried  by  a  jury,  which 
returned  a  verdict  for  defendant,  and  the 
appeal  is  from  the  judgment  and  from  an 
order  refusing  a  new  trial. 

Plaintiff's  evidence  tended  to  prove 
the  following   facts:    Plaintiff,  a  child 


of  but  six  years  of  age,  with  her  fa- 
ther and  the  other  members  of  her  fam- 
ily, took  passage  on  a  train  of  defend- 
ant for  Watt's  station,  in  Alameda  coun- 
ty. As  the  train  approached  Watt's 
station  the  whole  family  arose  and  took 
positions  at  the  door  of  the  car  so  as  to 
be  able  to  step  off  the  train  without  de- 
lay, and  immediately  on  the  stoppage  of 
the  train  at  the  station  proceeded  to* leave 
it;  but  the  stop  was  so  short  that  bnt 
part  of  the  family  were  able  to  get  off,  and 
the  train  moved  away  with  the  father 
and  the  plaintiff  and  her  brother  still  on 
It.  While  the  family  was  thns  endeavor- 
ing to  get  off,  the  conductor  of  the  train 
was^  on  the  platform  of  the  car,  and, 
when  the  train  began  to  move,  the  father 
asked  him,  "Why  didn't  you  let  me  off?" 
and  the  conductor  thereupon  told  the  fa- 
ther: "You  cannot  get  off  here.  You  have 
got  to  go  to  the  next  station,  only  a  short 
distance,  and  you  can  walk  back  when 
you  get  to  the  next  station."  When  the 
next  station  (Emery)  was  reached,  the  fa- 
ther, with  plaintiff  and  her  brother,  left 
the  train.  The  father  had  never  before 
been  on  the  part  of  the  railroad  between 
"Watt's  and  Emery  Stations,  and  on  step- 
ping off  looked  up  and  down  the  railroad. 
He  saw  no  cars.  He  could  observe  no 
other  route  than  the  railroad  to  get  back 
to  Watt's  station,  and  in  fact  there  was 
no  other  way;  one  side  of  the  railroad 
right  of  way  being  the  waters  of  the  bay, 
and  the  other  a  slough,  runniug  through 
marsh  and  swamp.  There  were  two 
tracks,  and  supposing  that  if  a  train 
should  come  along  behind  him  it  would  be 
on  the  east  track,  as  the  train  which  be 
had  just  left  was  occupying  the  west 
track,  the  father  started  to  walk  souther- 
ly along  the  east  track  to  Watt's  station, 
carrying  the  baby  on  oun  arm  and  holding 
plaintiff  by  the  band;  and  he  had  thus 
proceeded  for  a  distance  of  500  or  600  feet 
south  of  Emery  when  he  beard  a  noise 
back  of  him.  Looking  i;i  the  direction  of 
the  noise  he  saw  a  train,  but  owing  to  the 
existence  of  a  curve  in  the  road  It  was  Im- 
poasible  for  him  to  determine  on  which 
track  the  train  was  running.  A  momeut 
later  be  looked  again  at  the  train,  and 
saw  that  it  was  on  the  east  track,— the 
same  on  which  he  was  walking.  He  then 
left  that  track,  crossing  to  the  west  track, 
and  had  eutlrely  cleared  the  east  track, 
continuing  all  the  time  tobold  plaintiff  by 
the  hand,  when  the  plaintiff,  frightened 
by  the  approach  of  the  train,  while  it 
was  yet  150  or  200  feet  from  her,  broke 
away  from  her  father  and  ran  back  to  and 
on  the  east  track,  where  she  was  struck 
by  the  flying  train,  and  received  the  inju- 
ries complained  of.  The  accident  hap- 
pened in  broad  daylight;  the  view  of  the 
railroad  between  the  two  stations,  a 
distance  of  2,062  feet,  was  unobstructed ; 
and  a  person  standing  at  either  station 
could  see  to,  and  some  distance  beyond, 
the  other;  and  a  person  on  the  spot  where 
plaintiff  and  her  father  were  when  the  lat- 
ter first  heard  the  train,  namely,  600  feet 
south  of  Emery  station,  could  easily  be 
seen  from  the  latter  place.  Plaintiff  and 
her  father  were  in  fact  noticed  by  the  fire- 
man of  the  train,  according  to  the  letter's 
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evidence,  while  they  were  still  on  the  track 
on  which  the  train  was  approaching 
them,  and  were  seen  by  him  to  cross  over 
to  the  other  track,  and  they  were  ob- 
served by  the  engineer  when  abont  100 
yards  from  the  train;  notwithstanding; 
which  the  train,  which  had  pulled  out  of 
Emery  station  at  a  speed  of  15  miles  an 
hour,  continued  such  speed.  No  bell  was 
rung,* or  whistle  blown,  or  other  signal 
given  plaintiff,  and  no  attention  paid  to 
her  presence  on  the  track,  until  the  train 
was  within  150  feet  of  her,  when  an  en- 
deavor was  made  to  stop  It,  but  too  late 
to  be  of  use.  To  which  must  be  added 
the  uncontradicted  testimony  introduced 
by  defendant  that  when  the  engineer  first 
Haw  plaintiff's  father  he  was  In  the  act  of 
stepping  off  the  track  upon  which  the 
train  was  traveling,  towards  the  other 
track,  and  succeeded  in  getting  entirely 
clear  of  the  track  and  out  of  danger,  and, 
further,  that  the  engine  was  provided 
with  the  best  equipment  known  for  stop- 
ping the  train ;  that  the  engineer  kept  bis 
eye  upon  the  plaintiff  and  her  father,  and, 
as  soon  as  she  unaccountably  broke  from 
her,  father  and  ran  across  the  track  In 
front  of  the  engine,  every  possible  effort 
was  made  to  prevent  the  Injury. 

Appellant  contends  that  various  errone- 
ous instructions  were  given  by  the  court, 
to  her  Injury,  and  that  severnl  instructions 
asked  for  by  her  were  wrongfully  refused ; 
that  because  of  these  errors  the  question 
of  negligence  was  uot  properly  submitted 
to  the  jury.  But  we  think  there  was  no 
evidence  of  negligence  on  the  part  of  the 
defendant,  and  that  a  verdict  for  the  plain- 
tiff, bad  one  been  rendered, could  not  have 
been  sustained;  and  In  considering  this 
question  we  shall  adopt  the  rule  laid 
down  in  Wilson  v.  Railroad  Co.,  62  Cal. 
172,  thut  where  the  evidence  of  negligence 
consists  of  circumstances  from  which  in- 
ferences may  be  drawn  for  or  against  It,  it 
Is  the  province  of  the  jury  to  determine 
whether  there  was  negligence  or  not. 
There  were  no  houses  along  this  roadway 
at  the  point  where  the  accident  occurred, 
or  for  some  considerable  dlstauce  either 
way.  The  roadbed  was  about  25  feet 
wide,  on  one  side  of  which  was  water  and 
on  the  other  marsh.  Two  tracks  were 
laid  over  It.  It  is  matter  of  common 
knowledge  that  15  miles  per  hour  is  not 
more  than  one  half  the  usual  speed  be- 
tween stations,  outside  of  cities  and  towns. 
No  one  would  think  %uch  speed  reckless  or 
dangerous  under  ordinary  circumstances 
over  this  road  at  that  point.  The  defend- 
ant had  a  right  to  the  use  of  Its  track,  and 
may  ordinarily  presume  that  no  one  is  up- 
on It  to  be  injured.  It  owes  to  persons 
wrongfully  there  no  duty  to  look  out  for 
them  that  they  may  not  be  injured. 
Whatever  duty  it  owes  such  persons  arises 
after  and  because  they  have  been  discov- 
ered there  by  its  servants.  When  the  en- 
gineer first  discovered  plaintiff  she  was  In 
the  custody  and  control  of  her  father,  and 
was  in  the  act  of  stepping  from  the  track 
towards  the  other  parallel  track.  The 
party  did  get  off  and  reach  a  place  of  se- 
curity. It  Is  difficult  to  see  why,  under 
such  circumstances,  the  defendant's  engi- 
neer should  have  made  any  attempt  to 


check  the  speed  of  the  train.  Counsel  sug- 
gest because  of  the  fright  to  the  child, 
which  they  assume  should  have  been  an- 
ticipated. But  the  child  was  apparently 
and  in  fact  in  the  custody  of  a  person  of 
mature  years,  her  father,  who  testified 
that  he  held  her  by  the  hand.  Unfortu- 
nately she  brokefrom  him  and  ran  in  front 
of  the  engine.  We  do  not  think  this  could 
huvebeen  anticipated,  or  was  caused  by 
any  negligence  on  the  part  of  defendant's 
servants.  As  soon  as  she  put  herself  in 
peril  every  possible  effort  was  made  to 

f»revent  the  Injury.  So  far  we  think,  neg- 
Igence  on  the  part  of  defendant  could  not 
be  reasonably  Inferred  from  the  circum- 
stances. 

But  appellant's  counsel  contend,  that 
plaintiff  was  not  wrongfully  upon  the 
roadway,  but  was  there  through  the  fault 
of  defendant's  servants,  who  carried  her 
beyond  her  stution,  in  violation  of  the 
contract  of  defendant,  and  put  her  off  at 
another  point  on  their  road,  telling  her 
that  she  could  walk  back ;  that  there  was 
no  other  way  to  reach  the  station  save 
by  the  roadway,  and  therefore  the  acts  of 
defendant's  servants  in  failing  to  permit 
her  to  alight  at  Watt's  station,  and  leav- 
ing her  at  Emery  station,  directly  and 
proximately  caused  theaccident.  The  fail- 
ure ofdefendantto  perm  it  plain  tiff  to  alight 
at  Watt's  station,  leaving  her  at  Emery 
station  instead,  was  a  violation  of  defend- 
ant's contract  for  which  plaintiff  was  en- 
titled to  an  action  for  damages.  She 
might  have  insisted  upon  her  con  tract  and 
perhaps  have  refused  to  alight  anywhere 
else,  or  might  have  taken  the  uezt  return 
train  for  Watt's  station,  and  insisted  up- 
on her  right  to  be  left  at  Watt's  station 
free  of  charge,  but  it  is  difficult  to  see  how 
such  wroug  on  the  part  of  the  defendant 
gave  her  a  right  to  go  back  over  the  track 
to  Watt's  station. 

The  real  contention  here  Is  that,  defend- 
ant havingcnrried  Her  beyond  her  destina- 
tion and  left  her,  the  defendant  must  be 
held  to  have  intended  that  she  should 
walk  to  the  station,  and,  there  being  no 
other  obvious  way,  the  wrong  of  defend- 
ant was  the  proximate  cause  of  the  dan- 
ger to  which  she  was  exposed;  and,  as  a 
child  of  six  years  cannot  be  guilty  of  con- 
tributory negligence,  the  defendant  must 
be  responsible.  When  It  is  said  that  there 
was  no  other  way  back,  it  must  be  under- 
stood that  there  was  no  direct  way.  We 
cannot  suppose  that  Emery  station  was 
entirely  isolated  from  the  general  road 
system  or  the  country.  The  testimony  of 
plaintiff's  father  also  shows  that  he  knew 
that  a  return  train  was  then  expected,  up- 
on which  they  could  have  taken  passage. 
The  cases  cited  by  counsel  for  appellant 
In  support  of  this  contention  are  cases 
where  the  common  carrier  violated  an- 
other obligation  Imposed  by  his  contract, 
that  is,  to  furnish  a  safe  place  for  alight- 
ing. Hutchinson  on  Carriers,  which  is  re- 
ferred to,  says,  (section  H17:)  "Such  car- 
riers must  be  equally  careful  not  to  pass 
beyond  the  alighting  platform  station, 
and  thus  to  require  or  make  it  necessary 
for  the  passengers  to  alight  without  re- 
turning to  It.  When  this  has  been  done 
It  is  a  breach  of  the  carrier's  con  tract,  and 
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the  passenger  may  demand  a  return  to 
the  platform  or  station  before  lea  vine  the 
train,  and  if  the  servant  of  the  company  in 
charge,  without  sufficient  cause,  refuse  to 
return  with  him,  but  leaves  biui  to  get 
back  by  other  means,  the  passenger  will 
be  entitled  to  an  action  and  to  the  recov- 
ery of  damages.  *  •  •  If  there  should 
he  no  demand  to  be  taken  back  or  refusal 
to  do  so,  and  no  attending  circumstances 
of  aggravation,  and  the  passenger  volun- 
tarily leaves  the  car,  all  that  the  passenger 
could  rightfully  claim  would  be  compensa- 
tion for  the  inconvenience  to  which  he  has 
been  put.  *  *  *  But  nevertheless  where 
the  passenger  is  curried  past  the  platform 
or  usual  alighting  place,  and  is  required, 
either  expressly  or  impliedly,  to  leave  the 
car  without  assistanceand  to  find  his  way 
unaided  to  the  station,  during  which  time 
he  receives  injury,  the  carrier  is  liable." 
This  is  evidently  because  the  passenger 
was  left  in  an  unsafe  position.  This  is 
made  evident  by  the  cases  cited  in  its  sup- 
port. Railroad  Co.  v.  Doane,  115  Ind.  435, 
17  N.  E.  Rep.  913.  A  lady  passenger  was 
carried  some  40  rods  beyond  the  station, 
and  ordered  to  alight.  The  roadway  was 
fenced  by  a  wire  fence.  She  discovered  no 
way  of  getting  out  except  to  walk  back 
to  the  station.  In  doing  so  she  had  to 
pass  a  cuttle  pit,  Into  which  she  fell.  It  is 
said:  "It  is  also  the  duty  of  a  railroad 
company  to  provide  suitable  stations  and 
"  platforms  to  enable  persons  to  enter  its 
cars,  and  passengers  to  safely  alight  when 
they  have  accomplished  their  journey." 
It  is  also  said  that,  when  passengers  are 
required  to  alight  at  any  other  place  than 
the  platform,  the  company  is  liable  for  In- 
juries received  in  leaving  such  place  to  the 
same  extent  as  it  would  be  for  defects  in 
its  own  premises.  The  facts  in  this  case 
and  the  reasoning  of  the  court  clearly 
show  that  it  can  have  no  application  to 
the  case  in  hand.  Adams  v.  Railway  Co., 
100  Mo.  555.  12  S.  W.  Rep.  637,  and  13  S.  W. 
Rep.  509;  Winkler  v.  Railway  Co.,  21  Mo. 
App.  99;  and  Franklin  v.  Motor  Road  Co., 
85  Cal.  63.  24  Pac.  Rep.  723.— areof  the  same 
character,  and  have  only  to  be  read  to 
show  their  inapplicability  to  the  case  un- 
der consideration.  Here  the  plaintiff  was 
left  at  a  different  station  from  that  to 
which  the  defendant  had  agreed  to  carry 
her,  but  she  was  not  left  in  a  position  of 
danger.  When  she  left  the  car  without 
asking  to  be  carried  back  and  left  where 
she  ought  to  have  been  left,  the  contract 
relation  between  her  and  defend  ant  ceased. 
She  had  a  right  of  action  against  the 
company  for  the  breach  of  their  contract, 
but  they  owed  her  no  special  care  because 
of  it.  It  must  follow  that  the  failure  to 
leave  plaintiff  at  Watt's  station  and  carry- 
ing her  to  Emery  station  was  not  the 
proximate  cause  of  her  Injury. 
The  judgment  and  order  are  affirmed. 


(98  Cal.  «3) 

BARROWS  et  al.  v.  FOX  et  al.   (No.  14,643.) 
(Supreme  Court  of  California.    April  1,  1893.) 
Water  Cocrses—  Appropriation— Amount  or 
Diversion. 
A  decree  enjoining  an  appropriates  of 
water  against  diverting  from  a  stream  any 


greater  qnantity  of  water  than  will  flow 
through  an  iron  pipe,  of  a  certain  size,  which 
is  found  to  be  the  amount  required  by  him,  is 
erroneous  where  the  water  is  conducted  in  an 
open  ditch  or  flume;  as  in  such  case  the 
amount  which  reaches  the  place  of  use  is  not 
the  same  as  that  diverted,  and  the  appropriator 
is  entitled  to  such  an  amount,  allowing  for 
waste,  as  will  yield  the  amount  required  at  the 

Elace  of  use,  and  he  is  not  obliged  to  substitute 
on  pipes. 

In  bank.  Appeal  from  superior  court, 
Ventura  county;  B.  F.  Williams,  Judge. 

Action  by  Barrows  and  others  against 
Fox  and  others.  From  a  decree  defining 
the  rights  of  the  parties,  and  from  an  or- 
der denying  plaintiffs'  motion  for  a  new 
trial,  plaintiffs  appeal.  Reversed. 

Blackstock  &  Shepherd,  (Chapman  & 
Hendrick,  of  counsel,)  for  appellants.  H. 
L.  Poplin,  for  respondents. 

BEATTY.  C.  J.  The  plaintiffs  in  this 
action  are  successors  in  interest  to  an  ap- 
propriator of  running  water.  The  appro- 
priation was  made  at  a  time  when  all  the 
hinds  affected  were  public  lands  of  the 
United  States,  and  by  means  of  a  ditch 
and  flume  through  which  the  water  di- 
verted from  the  stream  was  conducted-  to 
the  lands  now  owned  and  occupied  by  the 
plaintiffs,  where  it  was  applied  to  irriga- 
tion, watering  stock,  and  domestic  pur- 
poses. The  diversion  and  use  of  the  wa- 
ter for  these  purposes  aud  by  these  means 
had  been  continued  for  more  than  13 
years  prior  to  the  trial  of  the  action  in 
October,  1*90.  The  defendants,  long  sub- 
sequent to  the  appropriation  by  plaintiffs' 
grantor,  became  the  owners  of  riparian 
lands  through  which  the  stream  flows  in 
its  natural  course  below  the  dam  main- 
tained by  plaintiffs  for  the  purpose  of  for- 
cing the  water  into  the  head  of  their  ditch. 
The  lands  of  plaintiffs  are  not  on  or  adja- 
cent to  the  stream,  and  no  surplus  or 
waste  water  will  flow  from  their  lands 
back  Into  the  stream,  ubove  or  within  the 
limits  of  defendants' lands.  In  the  sum- 
mer of  1890  the  defendants, for  the  purpose 
of  diverting  the  water  from  the  plaintiffs' 
ditch  and  flume,  and  bringing  it  upon  their 
own  lands,  tore  out  plaintiffs'  dam,  where- 
upon this  action  was  commenced  for 
damages,  injunction,  etc.  The  defendants 
answered,  contesting  plaintiffs'  claims, 
and  asserting  thoir  own  claims,  not  only 
us  riparian  owners,  hut  as  appropriators, 
and  praying  for  affirmative  relief.  The 
cause  was  tried  by  the  court,  and  a  de- 
cree rendered,  defining  the  rights  of  the 
respective  parties,  and  enjolningeach  from 
interfering  with  the  other.  From  this  de- 
cree, and  from  an  order  denying  their  mo- 
tion for  a  new  trial,  the  plaintiffs  appeal. 

The  appeal  from  the  order  may  be  dis- 
posed of  in  few  words.  There  was  no  er- 
ror—none certainly  that  could  possibly 
have  prejudiced  the  plaintiffs— in  any  of 
the  rulings  made  by  the  superior  court 
during  the  trial,  and  we  find  in  the  record 
evidence  sufficient  to  sustain  the  findings 
which  are  attacked.  The  principal  objec- 
tion to  the  findings  is  that  they  limit  too 
strictly  the  extent  and  character  of  plain- 
tiffs' appropriation.  In  effect,  it  is  found 
that  the  appropriation  did  not  exceed  11 
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inches  of  water,  and  that  this  quantity 
cannot  be  beneficially  applied  for  the  pur- 
pose of  irrigation  on  plaintiffs'  lands 
more  than  15  days  in  each  month  during 
the  Irrigating  season,  i.  e.  from  June  to 
November,  Inclusive,  in  each  year.  There 
is  evidence  to  sustain  this  finding  and  to 
support  the  conclusion  that  the  dl version 
by  plaintiffs  of  the  entire  11  inches  during 
other  months,  or  for  more  than  15  days  In 
each  irrigating  month,  would  merely  re- 
sult in  a  waste  of  the  waters  of  the  stream 
upon  nonriparian  lands.  It  is  also  found 
that  for  domestic  purposes  and  for  water- 
ing stock  the  plaintiffs  require  no  more 
water  than  will  flow  through  a  three 
quarter  inch  iron  pipe  laid  from  the  point 
uf  diversion  to  plaintiffs'  lands  on  the 
grade  of  their  ditch  and  flume.  There  i* 
evidence,  not  very  satisfactory  perhaps, 
but  sufficient  to  sustain  this  finding  in 
the  terms  In  which  it  is  made,  the  only  dif- 
ficulty being  that  H  fixes  no  quantity  of 
water,  and  is  incapable  of  fixing  it  in  the 
absence  of  a  pipe  such  as  that  described; 
and  the  fact  is  that  the  plain  tiffs  have  not, 
and  have  never  bad,  a  pipe  of  any  descrip- 
tion, but  only  an  open  flume  and  ditch. 
This  difficulty,  however,  does  not  resnlt 
from  lack  of  evidence  to  support  the  find- 
ing, though  it  does,  as  we  shall  see,  affect 
that  portion  of  the  decree  which  Is  based 
upon  it. 

We  come  next  to  consider  the  points 
urged  in  support  of  the  appeal  from  the 
Judgment. 

1.  The  superior  court  did  not  err  in  en- 
Joining  the  plaintiffs  from  diverting  the 
whole  amount  of  water  appropriated  by 
them  for  purposes  of  irrigation  at  times 
when  it  is  found  they  could  not  use  it  ben- 
eficially for  that  purpose,  and  when,  as  a 
necessary  consequence,  it  would  run  to 
wuste  on  nonriparian  lands.  The  extent 
of  an  appropriation  is  limited,  not  by  the 
quantity  of  water  divorted,  but  by  the 
quantity  which  is,  or  which  may  be,  ap- 
plied by  the  approprlator  to  a  beneficial 
use:  and  as  to  any  surplus  the  riparian 
proprietor  below  the  point  of  diversion 
has  a  right  to  demand  that  It  should  flow 
in  the  stream  as  it  has  been  accustomed  to 
flow.  Civil  Code  §  1411;  Peregoy  v.  Mc- 
Kissick,  79  Cal.  572,  21  Pac.  Rep.  967. 

2.  But  we  think  the  decree  of  the  supe- 
rior court  in  attempting  to  enforce  this 
principle  goes  in  one  respect  too  far,  and 
is  in  another  particular  too  uncertain  and 
indefinite  to  be  capable  of  enforcement. 
The  findings  nowhere  determine  the  quan- 
tity of  water  diverted  by  plaintiffs.  All 
that  they  establish  is  the  quantity  which 
plaintiffs  have  a  right  to  use  on  their 
lands  for  Irrigation  and  other  purposes. 
But  plaintiffs  are  enjoined  against  any 
diversion  from  the  stream  in  excess  of  the 
quantity  which  they  are  found  to  be  en- 
titled to  use  on  and  at  their  lands.  There 
is  always  and  Inevitably  a  difference  be- 
tween the  quantity  of  water  diverted  from 
a  stream  and  the  quantity  which  reaches 
the  place  of  use  when  conducted  for  any 
distance  through  an  open  ditch  or  flume, 
and,  when  the  only  fact  found  Is  the  quan- 
tity of  water  used,  this  is  not  a  sufficient 
basis  for  an  injunction  limiting  the  diver- 
sion. Tnese  remarks  apply  with  especial 


force  to  that  part  of  the  decree  which  lim- 
its plaintiffs'  right  of  diversion  for  stock 
and  domestic  purposes  to  the  quantity  of 
water  which  will  flow  through  a  three 
quarter  inch  pipe.  The  plaintiffs,  as  we 
have  seen,  have  no  pipe  of  any  dimensions, 
and  they  are  not  only  not  obliged  to  put 
In  a  pipe,  but  they  have  no  right  to  do 
so,  In  the  lands  of  other  parties  through 
which  their  ditch  is  shown  to  extend.  Al- 
len v.  Water  Co..  92  Cal.  138.  28  Pac.  Rep. 
215.  The  quantity  of  water  which  they 
are  allowed  to  divert  at  all  times  for 
stock  and  domestic  purposes  is  therefore 
undetermined,  and  incapable  of  deter- 
mination except  by  means  legally  impos- 
s]bie<and  the  decree  is  therefore  erroneous. 
It  is  also  erroneous  for  the  further  reason 
that  the  plaintiffs  have  the  right  to  divert 
from  the  stream  a  quantity  of  water  suffi- 
cient to  yield  at  the  place  of  use  the  quan- 
tity required  after  the  loss  by  absorption 
and  evaporation  of  so  much  thereof  as  is 
necessarily  so  lost  in  a  ditch  and  flume 
well  constructed  and  kept  in  good  condi- 
tion. Ditches  and  flumes  are  the  usual 
and  ordinary  means  of  diverting  water  in 
this  state,  and  parties  who  have  made 
their  appropriations  by  such  means  can- 
not be  compelled  to  substitute  Iron  pipes, 
though  they  may  be  compelled  to  keep 
their  flumes  and  ditches  in  good  repair  so 
as  to  prevent  any  unnecessary  waste. 
The  judgment  is  reversed,  and  the  cause  . 
remanded  to  the  superior  court,  with  di- 
rections to  modify  its  decree  to  conform 
to  the  views  herein  expressed,  and  for  that 
purpose  to  take  such  additional  testimo- 
ny and  make  such  additional  findings  as 
may  be  necessary. 

We  concur:  HARRISON,  J.;  GAR- 
OCTTE,  J.;  PATERSON,  J.;  FITZGER- 
ALD, J. 


(98  Chi.  110) 

CLARK  et  bL  v.  CHAPMAN.    (No.  18,006.) 
(Supreme  Court  of  California.    April  8,  1893.) 
Variance— Foreclosure  Sale— Guaraxtt. 

1.  In  an  action  on  a  contract  of  guaranty 
which  recites  that  it  is  made  by  defendant  in 
consideration  of  the  execution  and  filing  in 
court  of  a  certain  agreement  to  arbitrate,  to 
which  defendant,  one  H.,  and  others  were  par- 
ties, where  it  appears  that  H.'s  name  was 
erased,  by  mutual  consent,  before  filing,  no  ob- 
jection can  be  made  to  introducing  the  agree- 
ment, as  filed,  to  identify  the  subject-matter 
on  which  defendant's  liability  is  based,  since 
the  variacce  is  not  such  as  will  mislead  de- 
fendant. 

2.  Where  land  worth  $3,500  is  incumbered 
of  record  with  mortgages  for  $3,200,  a  bid  of 
$25  at  an  execution  sale  is  not  disproportionate 
to  the  value  of  the  property,  after  deducting 
the  apparent  hens. 

3.  Where  a  creditor  has  recovered  a  judg- 
ment against  the  principal  debtor,  which  re- 
mains unsatisfied,  a  guarantor  against  whom 
judgment  is  recovered  on  his  guaranty  is,  on 
payment  thereof,  entitled  to  an  assignment  of 
the  judgment  against  the  principal,  but  such 
assignment  is  not  a  condition  precedent  to  a  re- 
covery from  the  guarantor. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coun- 
ty; M.  K.  Harris,  Judpe. 

Action  by  A.  M.  Clark  and  W.  H.  Mc- 
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Kenzie  against  E.  W.  Chapman  on  a  con- 
tract of  guaranty.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

T.  M.  Demont  and  Newman  Jones,  for 
appellant.  Van  Meter  &  Warlo  w,  for  re- 
spondents. 

SEARLS,  C.  This  is  an  appeal  from  a 
final  Judgment  in  favor  of  plaintiffs,  and 
from  an  order  overruling  a  motion  for  a 
new  trial.  On  the  24th  day  of  May,  18S8, 
J.  G.  Wofford,  the  assignor  of  the  respond- 
ents, S.  G.  Boyd,  E.  W.  Chapman,  the  appel- 
lant, and  E.  H.  Fleming  entered  into  a 
written  agreement  of  arbitration  of  cer- 
tain differences  existing  between  them, 
growing  out  of  and  relating  to  certain 
commissions  claimed  by  Wofford  from 
Chapman  and  Fleming  for  the  sale  of  fruit 
and  ornamental  trees  and  cactus  hedge 
plants;  for  salary  claimed  to  be  due  him; 
also,  for  an  amount  claimed  to  be  due 
him  and  Boyd  from  all  the  others  on  ac- 
count of  moneys,  notes,  etc.,  received  by 
such  others  from  the  sale  of  cactus  hedge 
plants  in  Merced  county,  where  said 
Wofford  and  Boyd  claimed  an  interest  in 
the  sales.  The  name  of  one  J.  H.  Hamil- 
ton was  originally  written  in  the  body  of 
the  agreement  of  arbitration,  as  a  party 
thereto,  but  was  erased  therefrom,  as  ap- 
pears by  a  note  at  the  bottom  of  the  in- 
strument, which  note  is  as  follows: 
"Name  J.  H.  Hamilton  erased  wherever 
occurring  In  this  instrument.  [Signed]  H. 
8.  Dixon.  S.  W.  Gels.  G.  G.  Goucher. " 
Dixon  was  the  attorney  of  Chapman,  and 
Gels  and  Goucher  were  attorneys  of 
Wofford.  On  the  day  of  the  execution  of 
the  agreement  to  arbitrate,  viz.  May  28, 
1888,  E.  W.  Chapman,  the  appellant,  en- 
tered into  a  wrltteu  agreement  with  J.  G. 
Wofford,  in  the  following  language:  "In 
consideration  of  the  execution  and  filing 
In  the  superior  court  of  the  state  of  Call* 
foruia.  In  and  for  the  county  of  Fresno,  by 
bim,  of  a  certain  agreement  of  submission 
to  arbitration,  dated  this  day,  to  which 
J.  H.  Hamilton,  E.  W.  Chapman,  8.  G. 
Boyd,  and  E.  H.  Fleming  are  parties,  sub- 
mitting to  arbitration  the  divers  matters 
specified  therein,  and  of  the  faithful  per- 
formance by  him  of  all  his  obligations  en- 
tered Into  under  and  by  virtue  of  said 
agreement,  I,  E.W.  Chapman,  of  the  coun- 
ty of  Fresno,  state  of  California,  do  here- 
by covenant  and  agree  with  J.  G. Wofford, 
of  the  same  place,  that  I  will  and  shall 
save  him,  said  Wofford,  harmless  against 
all  loss  of  any  and  all  lawful  claims  be  ' 
may  establish  before  the  arbitrators  ap- 
pointed in  said  agreement  by  reason  of 
his  surrender  to  them  of  any  of  the  prop- 
erty or  effects  Involved  in  said  contro- 
versies so  to  be  decided,  and  (bat  I  will 
and  do  hereby  guaranty  said  Wofford 
that  be  shall  bave  Immediate  payment  of 
any  and  all  sums  found  by  said  arbitra- 
tors due  bim  upon  the  settlement  of  the 
affairs  and  accounts  involved  in  the  mat- 
ters submitted  to  said  arbitrators  by  said 
agreement,  upon  the  final  determination 
of  the  matters  so  submitted  to  said  arbi- 
trators. E.  W.  Chapman.  Fresno,  24tb 
May,  1888."  On  the  same  paper,  below  the 
foregoing  agreement,  the  following  ap- 


pears: "  I  hereby  obligate  myself  to  said 
Wofford  in  manner  and  form  abore  writ- 
ten. Ed.  H.  Fleming."  The  agreement  of 
submission  to  arbitration  was  filed  in  the 
superior  court  of  Fresno  county  on  the 
day  of  Its  execution,  vii.  May  24,  1888. 
The  arbitrators  named  in  the  agreement 
met,  received  from  Wofford  a  surrender  of 
certain  horses,  wagons,  harness,  promis- 
sory notes,  and  other  assets,  as  provided 
in  the  agreement  of  arbitration,  and  on 
the  18th  day  of  July,  1888,  filed  their  find- 
ings and  award  in  the  proceedings  with 
the  clerk  of  the  superior  court  of  Fresno 
county,  In  which,  among  other  things,  the 
snm  of  f  1,454.11  was  found  to  be  due  to 
J.  G.  Wofford  from  E.  H.  Fleming.  The 
agreement  to  arbitrate  provided  therefor, 
and  such  proceedings  were  had  thereupon 
that  on  the  27th  of  July,  1888,  Judgment  In 
favor  of  Wofford,  and  against  E.  H.  Flem- 
ing, for  $1,454.11,  was  entered  in  the  su- 
perior court  of  Fresno  county.  At  thedate 
of  the  entry  of  Judgment  the  defendant 
therein,  E.  H.  Fleming,  was  the  owner  of 
lots  11, 12,  and  18,  in  block  107,  of  Fresno 
City,  valued  at  about  $3,500,  upon  which 
there  was  of  record  mortgages  amount- 
ing to  $3,200.  although  in  fact  one  of 
them,  for  $1,500,  had  been  paid.  Flem- 
ing, on  the  7th  of  August.  1888,  conveyed 
these  lots  to  one  Burns.  Execution  issued 
on  the  Wofford  Judgment  September  22, 
1888,  was  levied  upon  the  three  lots  above 
mentioned;  and.  at  a  sale  thereunder  on 
the  10th  of  November  following,  they  were 
bid  in  for  $25  by  Wofford,  from  whom 
they  were  redeemed  by  Fleming  on  the  8th 
of  May,  1889.  At  the  date  of  the  sale,  and 
ever  since  said  date,  Fleming  has  been  in- 
solvent, and  bad  no  property  except  the 
lots  in  question.  On  the  17th  of  October, 
1888,  Wofford  assigned  to  Clark  and  Mc- 
Kenzie  the  guaranty  from  Chapman,  re- 
ceiving therefor  the  entire  amount  due 
him,  viz.  $1,454.11  and  interest.  No  pay- 
ments having  been  made  thereon,  the  as 
signees  brought  this  action. and  recovered 
Judgment  in  the  court  below. 

As  will  appear  from  the  foregoing  state- 
ment, the  name  of  J.  H.  Hamilton  is  men- 
tioned as  a  party  to  the  contract  of  arbi- 
tration in  the  guaranty  of  defendant,  Chap- 
man, while  in  the  agreement  to  arbitrate, 
filed  In  the  superior  court,  the  name  of 
Hamilton  does  not  appear.  Defeudant 
objected,  when  thecontract  of  arbitration 
was  offered  in  evidence,  upon  the  ground 
that  this  variance  was  fatal,  and  bis  ob- 
jection being  overruled,  and  the  agreement 
'  admitted  in  evidence,  be  afterwards  made 
'the  same  point  on  motion  for  a  nonsuit, 
which  was  denied;  and  these  rulings  are 
the  basis  of  the  first  error  assigned.  Ap- 
pellant admits  that  an  agreement  to  ar- 
bitrate was  filed  in  the  superior  court,  but 
claims  that,  inasmuch  as  the  name  of  J. 
H.  Hamilton  did  not  appear  as  a  party 
thereto,  it  was  not  the  agreement  specified 
in  the  guaranty.  Section  468  of  the  Code 
of  Civil  Procedure  provides  that  "no  vari- 
ance between  the  allegations  in  pleading 
and  the  proof  is  to  be  deemed  material  un- 
less it  has  actually  misled  the  adverse  par- 
ty."  Was  the  defendant  misled  by  the 
variance?  The  object  of  the  reference  to 
the  contract  to  arbitrate  in  the  contract 
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of  Indemnity  wan  to  identity  the  Bubject- 
raatter  upon  which  defendant'H  liability 
was  based.  It  described  the  contract  of 
submission  to  arbitration  accurately  as  to 
date,  as  to  questions  to  be  submitted, 
property,  to  be  surrendered  to  the  arbitra- 
tors, court  in  which  the  submission  was 
to  be  filed,— in  short,  in  all  respects,  identi- 
cally, except  that,  as  filed,  the  name  of 
Hamilton  was  erased.  When  we  consider 
that  this  seems  to  have  been  done  by  the 
mutual  consent  of  all  the  parties;  thattbe 
attorney  of  defendant  witnessed  the 
erasure  of  Hamilton's  name  from  the  con- 
tract of  submission;  that  the  matter  was 
arbitrated  without  objection, so  far  as  ap- 
pears; that  Wofford  surrendered  the  prop- 
erty in  his  possession,  as  provided  In  such 
agreement,— It  is  'hard  to  see  that  Chap- 
man was  misled;  non  constat  but  that  the 
insertion  of  the  name  of  Hamilton  in  the 
two  Instruments  was  a  mere  clerical  er- 
ror, which  might  be  disregarded  or  cor- 
rected by  the  parties  thereto, at  their  will. 
The  question  is  not  one  In  which  the  vari- 
ance is  as  to  the  measure  of  defendant's 
liability,  bat  rather  as  to  the  identity  of 
the  subject-matter  upon  which  that  lia- 
bility is  founded.  The  responsibility  of  de- 
fendant, as  measured  by  bis  guaranty, 
was  founded  upon  a  certain  arbitration, 
and  the  results  flowing  therefrom,  and  any 
ludices  identifying  that  arbitration  with 
certainty  are  deemed  sufficient.  Zeigler  v. 
Wells.  Fargo  &  Co.,  28  Cal.  264.  was  a  case 
in  which  the  defendants  were  sued  as  com- 
mon carriers  for  the  loss  of  a  draft  sent 
through  them,  and  described  as  being 
signed  by  "John  Q.  Jackson."  The  proof 
showed  that  it  was  signed  "John  Q.  Jack- 
son, Agent,"  and  the  court  held  the  vari- 
ance between  the  allegation  and  proof  im- 
material. Smith  v.  Morse,  9  Wall.  76,  was 
an  action  upon  a  breach  of  covenant  to 
perform  the  award  of  arbitrators.  The 
agreement  to  refer  to  arbitrators  con- 
tained this  clause:  "as  provided  in  articles 
this  day  executed."  The  declaration  in 
the  case  counted  on  the  submission  omit- 
ting the  sentence  minted ;  and  on  the  sub- 
mission being  offered  in  evidence,  contain- 
ing the  quoted  clause,  its  admissiou  was 
objected  to  on  the  ground  of  variance.  In 
fact,  no  articles  of  submission  had  ever 
been  executed,  and  it  so  appeared  at  the 
trial,  whereupon  the  court  held  there  was 
no  variance.  1  regard  the  error  assigned 
as  not  well  taken. 

2.  It  Is  urged  that  there  was  no  sufficient 
consideration  for  thecontract  of  guaranty 
entered  into  by  defendant.  The  first  speci- 
fication of  insufficiency  is  based  upon  the 
theory  that  defendant's  guaranty  was 
based  upon  the  consideration  of  theoxecu- 
tlon  and  filing  In  the  superior  court  of  the 
contract  of  submission  containing  the 
name  of  J.  H.  Hamilton,  whereas  in  fact 
no  such  agreement  was  ever  executed  and 
filed.  This  allegation  of  error  is  answered 
In  the  discussion  of  the  question  of  vari- 
ance, in  which  it  is  held  the  contract  of 
submission  was  substantially  the  same  as 
specified  in  thecontract  of  guaranty,  and 
varied  therefrom  only  as  by  consent  of  all 
the  parties,  defendant  included.  A  further 
consideration  for  the  guaranty  is  to  be 
found  in  the  surrender  to  the  arbitrators 


by  Wofford  of  the  property  in  his  posses- 
sion, as  provided  for  therein.  The  second 
specification,  as  to  the  sufficiency  of  evi- 
dence to  justify  the  findings  and  decision, 
is  based  upon  the  supposed  agreement  be- 
tween Wofford  and  Chapman  that  the 
former  should  purchase  the  town  lots  of 
the  judgment  debtor,  Fleming,  at  the  face 
of  the  judgment,  on  a  sale  under  execu- 
tion, and  upon  full  payment  by  Chapman 
should  assign  the  certificate  of  sale  to  the 
latter.  The  evidence  as  to  this  agreement 
Involved  a  substantial  conflict.  The  find- 
ing was  against  the  defendant,  and,  upon 
well-established  principles,  will  not  be  dis- 
turbed by  this  court.  Wofford  exhausted 
the  lien  of  his  judgment  upon  all  the  prop- 
erty of  the  defendant  therein,  and  the  sum 
bid,  f  25,  was  not  disproportionate  to  the 
value  of  the  property  after  deducting  the 
apparent  liens  thereon.  The  fact  that 
one  of  the  mortgages  had  in  fact  been  paid, 
although  not  so  appearing  of  record,  does 
not  seem  to  have  been  known  at  the  date 
of  the  sule  and  purchase  by  Wofford.  A 
guarantor,  like  a  surety,  is  entitled  to  be 
reimbursed  by  enforcing  any  remedy  which 
the  creditor  then  has  against  the  principal : 
and,  if  defendant  satisfies  the  judgment 
herein,  he  will  be  entitled  to  an  assignment 
of  the  judgment  against  Fleming;  butsnch 
assignment  is  not  a  condition  precedent 
to  recovery.  I  am  of  opinion  the  conclu- 
sion reached  by  the  court  below  was  cor- 
rect, and  advise  that  the  judgment  and  or- 
der overruling  the  motion  for  a  new  trial 
be  affirmed. 

Wo  concur:  BELCH ER,C;  HAYNES  C. 

PEK  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


f51  Kan.  167) 

ATCHISON,  T.  &  8.  F.  R.  CO.  v.  BRASSFIELD. 

(Supreme  Court  of  Kansas.   April  8,  1893.) 

Injury  to  Employe  —  Negligence  of  Fellow 
Servant—  Evidence  of  Damages— Record  on 
Appeal — Instructions. 

1.  A  section  man  employed  by  a  railroad  com- 
pany suffered  an  injury  while  unloading  ties  from 
a  car  for  the  purpose  of  repairing  the  company's 
track.  It  was  claimed  that  the  injury  was  caused 
by  the  negligence  and  mismanagement  of  a  coem- 
ploye.  Held,  in  an  action  against  the  railroad 
company,  that  there  is  sufficient  evidence  to  sus- 
tain the  claim  of  the  person  injured,  and  that  the 
employment  and  work  in  which  they  were  en- 
gaged bring  the  case  within  the  terms  of  chapter 
98  of  the  Laws  of  1874,  making  a  railroad  company 
liable  for  the  negligence  of  a  coemploye. 

3.  The  injury  inflicted  was  rupture  and  vari- 
cocele, and  a  competent  physician  and  surgeon 
who  had  examined  the  injury  was  called  as  an  ex- 
pert, and  testified  that  such  injuries  were  gen- 
erally the  result  of  more  or  less  violence.  He  had 
heard  the  injured  plaintiff  testify  how  the  injury 
was  caused,  and  he  was  asked  to  state  whether,  in 
his  opinion,  the  plaintiff's  injury  could  have  been 
produced  in  the  manner  stated.  Over  objection 
be  answered  that  it  could,  and  must  have  been 
done  by  violence.  Held  not  to  be  prejudicial  er- 
ror. 

8.  The  charge  of  the  court  is  a  "proceeding" 
in  a  cause,  and,  where  there  is  a  statement  in  a 
case  made  that  it  contains  all  of  the  proceedings 
in  the  cause,  it  will  be  held  that  all  of  the  instruc- 
tions are  embodied  therein. 
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4.  An  instruction  given  to  the  jury,  that  "di- 
rect and  positive  evidenc'e  of  negligence,  as  a 
fact,  is  not  required.  Any  circumstance  from 
which  negligence  may  be  reasonably  inferred  may 
be  sufficient,  "—is  held  not  to  be  misleading  or  er- 
roneous. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  coun- 
ty; J.  P.  Hitidraan,  Judge. 

Action  by  Theodore  A.  Brasnfield  against 
the  Atchison,  Topek a  &  Santa  Fe  Railroad 
Company  to  recover  for  personal  injuries 
sustained  while  in  the  employment  of  de- 
fendant. There  was  judgment  for  plaintiff 
and  defendant  brings  error.  Affirmed. 

George  R.  Peck,  A.  A.  Htird,  and  Robert 
Unnlap,  for  plaintiff  in  error.  A.  Smith 
Devenney,  for  defendant  in  error. 

JOHNSTON,  J.  Theodore  A.  Brassfleld, 
who  was  employed  by  the  Atchison,  To- 
peka  &  Sante  Fe  Railroad  Company  in  the 
capacity  qf  a  section  hand,  was  injured 
while  unloading  ties  from  a  car.  which 
they  were  about  to  use  In  the  repair  of  the 
company's  track.  The  injury  is  alleged 
to  have  occurred  through  the  negligence 
of  a  coemploye  who  was  assisting  in  un- 
loading the  ties.  It  is  stated  that  Brass- 
field  had  taken  bold  of  one  end  of  the  tie, 
and  the  coemploye  carelessly  took  bold  of 
the  other  end,  and  jerked  and  turned  it 
over  so  as  to  throw  Brassfleld  off  his  bal- 
ance, causing  a  heavy  strain  on  him,  which 
produced  inguinal  and  femoral  hernia, 
and  also  varicocele.  It  is  averred  that  the 
injury  Is  of  a  permanent  character,  and 
was  produced  without  fault  or  negligeuce 
of  Brassfleld.  He  laid  bis  damages  at 
$5,000,  and  upon  a  trial  the  Jury  awarded 
him  $700.  The  errors  assigned  relate  to 
the  admission  and  sufficiency  of  the  evi- 
dence upon  which  the  verdict  rests,  and 
also  to  the  instructions  given  to  the  Jnry. 

The  employment  iu  which  Brasaneid  was 
engaged  was  such  as  would  entitle  him  to 
recover  for  any  Injuries  sustained  in  conse- 
quence of  the  negligence  or  mismanage- 
ment of  a  coemploye.  Railroad  Co.  v. 
Harris,  33  Kan.  416,  6  Pac.  Rep.  571.  It  is 
claimed  that  the  plaintiff  below  failed  to 
show  negligence  or  mismanagement  on 
the  part  of  the  company  or  the  coemploye, 
Hackley,  who  assisted  him  in  handling 
the  tie,  but  we  think  there  isevidence  upon 
this  point  which  tends  to  support  the  ver- 
dict. The  ties  were  water-soaked,  and 
weighed  300  pounds  or  more.  There  Is  tes- 
timony to  the  effect  that  Hackley  first 
took  bold  of  one  end  of  the  tie.  and  just  as 
Brassfleld  took  hold  of  the  other  end,  and 
before  he  hud  straightened  up  and  obtained 
a  good  hold,  Hackley  carelessly  turned  the 
tie,  and  pulled  it  so  as  tostrikeBrassfield'u 
body,  and  cause  the  injury  complained  of. 
Although  there  was  contradictory  testl- 
niouy,  the  jury  specially  found,  upon  the 
whole  evidence,  that  the  Injury  was  the  re- 
sult of  Hackley's  negligence,  and,  as  their 
finding  and  verdict  have  been  approved, 
the  controversy,  so  far  as  the  sufficiency  of 
the  evidence  is  concerned,  is  closed. 

Objection  Is  made  to  testimony  given  by 
Dr.  Holmes,  a  physician  and  surgeon  of 
extended  practice  In  the  treatment  of  rup- 
tures or  hernia,  and  who  had  made  an  ex- 


amination of  Brassfleld 's  case.  He  de- 
scribed the  natureof  the  injury,  and  stated 
that  such  injuries  may  be  produced  with- 
out great  violence  or  a  great  shock,  but 
that  he  had  never  seen  a  rupture  of  that 
character  except  as  the  result  of  more  or 
less  violence.  He  was  asked  if  he  had 
heard  Mr.  Brassfield's  testimony,  stating 
bow  the  injury  was  inflicted;  and,  after 
an  affirmative  reply,  he  was  further  asked 
to  state  whether,  in  his  opinion,  Brass- 
field's  condition  could  have  been  produced 
or  brought  about  in  the  manner  which  he 
bad  detailed  to  the  jury.  Over  the  objec- 
tion of  the  company,  he  answered  that  it 
must  have  been  done  by  violence.  There 
Is  nothing  substautial  in  this  objection. 
The  witness  had  shown  himself  to  be  fully 
qualified  to  testify  as  an  expert  in  such 
rases,  and  to  state  what  force  or  violence 
would  produce  such  an  injury  as  was  suf- 
fered by  Brassfleld.  It  would  have  been 
more  regular  to  have  put  the  facts  to  bim 
in  a  hypothetical  form,  and  obtained  his 
opinion  upon  them,  instead  of  asking  him 
for  his  opinion  upon  the  facts  testified  to 
by  Brassfleld.  The  testimony  of  the  latter 
on  this  question,  however,  was  not  ob- 
scure or  involved,  and,  being  very  brief, 
the  company  can  have  suffered  no  prej- 
udice from  this  Irregularity. 

Complaint  is  made  of  the  instructions  in 
the  case,  but  the  defendant  in  error  insists 
that  this  question  cannot  be  examined,  as 
it  does  not  affirmatively  appear  from  the 
record  that  It  contains  all  the  Instructions 
which  were  given.  There  is  no  statement 
In  the  record  which.  In  terms,  states  that 
It  contains  all  the  instructions  of  the  court, 
but  there  is  a  statement  at  the  end  of  tbe 
case  made  that  "the  above  and  foregoing 
are  all  the  proceedings  had  In  said  cause. " 
The  term  "proceedings,"  "in  Its  general 
sense,  in  law  parlance,  means  all  tbe  steps 
or  measures  adopted  In  tbe  prosecution  or 
defense  of  an  action. "  Gordon  v.  Sta  te,  4 
Kan.  501 ;  1»  Araer.  &  Eng.  Enc*  Law,  220. 
In  a  judicial  sense,  it  fairly  includes  the  in- 
structions given  -to  the  jury,  and  hence  it 
must  be  held  that  all  of  the  Instructions 
are  contained  in  the  record. 

In  one  of  tbe  Instructions  it  is  charged 
that  "direct  and  positive  evidence  of  negli- 
gence as  a  fact  is  not  required.  Any  cir- 
cumstance from  which  negligence  may  be 
reasonably  Inferred  may  be  sufficient."  It 
is  contended  that  the  instruction  is  mis- 
leading and  erroneous,  but  we  fail  to  see 
any  serious  objection  against  It.  A  charge 
of  negligence,  like  any  other  fact,  may  be 
established  by  circumstances  as  well  as  by 
positive  testimony.  The  jury  were  not 
permitted  to  infer  negligence  from  any  cir- 
cumstance related  in  evidence, but  were,  in 
effect,  limited  to  such  circumstances,  only, 
as  justified  a  reasonable  Inference  of  negli- 
gence. Tbe  instruction  might  have  been 
elaborated  with  profit, but  no  fuller  state- 
ment of  the  law  upon  tbe  subject  was  re- 
quested, and  we  cannot  say  that  the  court 
committed  any  error  in  giviug  the  instruc- 
tion quoted. 

Some  other  objections  are  suggested 
against  the  chargo  of  the  court,  but  we 
find  nothing  substantial  in  them,  nor  do 
we  see  any  reason  why  the  verdict  should 
be  disturbed.   All  the  justices  concurring. 
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(Supreme  Court  of  Kansas.   April  8, 1898.) 

Mobtoass— None*  or  Legal  Titu— Fraud. 
1.  Where  an  owner  of  land  negligently  allows 
the  legal  title  to  go  to  another,  and  clothes  bim 
with  apparent  power  to  convey  and  incumber  the 
same,  and  such  person  mortgages  it,  as  security 
for  a  loan,  to  one  who  takes  the  mortgage  in  good 
faith,  and  without  notice  of  the  fraud,  the  mort- 
gage will  be  held  valid,  and  in  force,  aa  against 
the  original  grantor. 

8.  The  equitable  rule  that,  where  one  of  two 
innocent  persons  most  suffer  by  the  fraud  of  s 
third  person,  he  who  trusted  the  third  person,  and 
placed  the  means  in  his  hands  to  commit  the 
wrong,  most  bear  the  loss,  is  held  to  be  applicable 
to  the  facts  of  the  decided  case;  and  it  is  further 
held  that  there  is  sufficient  testimony  to  sustain 
the  finding  and  judgment  of  the  court. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  coun- 
ty; Robert  M.  Eaton,  Judge. 

Action  by  John  B.  Lawrence  and  anoth- 
er against  the  Guaranty  Investment  Com- 
pany to  set  aside  certain  conveyances 
fraudulently  obtained  from  plaintiffs. 
There  was  Judgment  sustaining  two  mort- 
gages held  by  defendant,  and  plaintiffs 
bring  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  JOHNSTON,  J.: 

Action  by  plaintiffs  to  cancel  and  set 
aside  certain  conveyances,  the  execution 
of  which  was  alleged  to  have  been  ob- 
tained through  fraud  and  deceit  practiced 
upon  plaintiffs.  At  a  trial  wlthouta  jury, 
the  following  conclusions  of  fact  and  of 
law  were  made  and  returned:  "Conclu- 
sions of  fact:  (1)  The  plaintiffs,  John  B. 
Lawrence  and  Betsey  B.  Lawrence,  are 
Kick  a  poo  Indiana.  Both  ignorant,  uned- 
ucated. Cannot  read  or  write,  nor  under- 
stand the  English  language,  only  as  it  is 
communicated  to  them  through  an  inter- 
preter. The  defendant  Joshua  Saunders 
Is  a  white  man,  who  for  a  long  time  prior 
to  the  controversy  herein  was  loafing 
around  and  stopping  with  the  Indians, 
without  any  means  of  support  whatever. 
The  defendant  Josie  Sauuders  was  his 
niece,  who  resided  In  the  state  of  Texas, 
but  during  the  latter  part  of  the  year  1886, 
and  the  first  part  of  the  year  1887,  was 
visiting  relatives  in  Buchanan  county,  Mo., 
occasionally  being  in  the  city  of  Atchison, 
and  was  so  visiting  in  Buchanan  county. 
Mo.,  at  the  time  the  controversy  herein 
arose.  The  defendant  A.  F.  Groves  was  an 
attorney  at  law,  and  in  the  month  of 
December,  1886,  was  practicing  law  in 
Atchison  county,  Kan.  The  defendant 
the  Guaranty  Investment  Company  is  a 
eorporation  for  the  purpose  of  loaning 
money,  and  its  principal  place  of  business 
Is  at  the  city  of  Atchison,  Kan.  (2)  For 
some  thirty  or  forty  years  prior  to  the 
24th  day  of  December,  1886,  John  B.  Law- 
rence and  Betsey  B.  Lawrence  had  been 
cohabiting  and  living  together  as  mau 
and  wife  in  the  state  of  Kansas,  and  eight 
children  were  born  as  the  result  of  that 
union,  three  of  whom  are  at  home;  the 
other  children  having  married,  and  are 
settled  and  living  in  and  near  the  plain- 
tiffs, and  other  parts  of  the  country.  No 


marriage  ceremony  was  ever  performed 
by  any  person  at  the  time  they  com- 
menced living  together,  but  Betsey  B. 
Lawrence,  whose  squaw  name  was  Bet- 
sey Batese/was  living  with  ber  uncle, 
Cosamosa ;  her  mother  being  dead.  Her 
uncle  Cosamosa  gave  ber  to  John  B.  Law- 
rence, according  to  the  custom  of  the 
Kickapoo  tribe  of  Indians,  since  which 
time  they  have  lived  and  cohabited  to- 
gether as  hoeband  and  wife.  (8)  That  for 
more  than  ten  years  last  past  the  plain- 
tiffs, in  the  relation  of  husband  and  wife, 
have  occupied  thesoutbeast  quarter  of  the 
northeast  quarter,  and  the  northeast 
quarter  of  the  southeast  quarter,  and  the 
southeast  quarter  of  the  southeast  quar- 
ter, of  section  five,  (6.)  township  number 
five,  (5,)  range  number  seventeen,  (17.)  in 
Atchison  county,  Kan.,  being  one  hun- 
dred and  twenty  (120)  acres  of  land,  more 
or  less,  lying  contiguous,  and  constitut- 
ing in  fact  one  body  of  land,  and  during 
all  such  time  have  used  and  occupied  the 
same  as  an  improved  farm,  except  about 
seven  and  one  half  acres  In  the  northeast 
corner  of  the  said  southeast  quarter  of 
the  northeast  quarter,  -which  for  some 
years  last  past  has  been  and  still  is  occu- 
pied by  L.  H.  Duff  under  a  parol  agree- 
ment with  the  plaintiffs,  and  for  which  be 
was  to  pay  the  sum  of  9264,  which  said 
seven  and  one  half  acres  used  by  said  L. 
H.  Duff  is  for  the  greater  part  under  fence, 
and  a  slaughterhouse  built  thereon.  (4) 
Of  the  one  hundred  and  twenty  acres 
above  described,  the  legal  title  to  the  said 
southeast  quarter  of  the  northeast  quar- 
ter, and  the  northeast  quarter  of  the 
southeast  quarter,  of  said  section  five,  (5.) 
has  been  in  John  B.  Lawrence,  to  whom 
the  same  was  patented,— he,  the  said 
John  B.  Lawrence,  having  before  that 
time  become  a  naturalised  citizen  of  the 
United  States,— being  in  all  eighty  acres; 
and  the  right  to  the  southeast  quarter  of 
the  southeast  quarter  has  been  in  Betsey 
B.  Lawrence,  as  allottee  thereof,  under 
provisions  therefor  of  the  treaty  of  the 
United  States  with  the  Kickapoo  Indians, 
—in  all,  forty  acres.  (5)  That  the  house 
in  which  the  plaintiffs  resided  was  situat- 
ed upon  the  forty-acre  tract  belonging  to 
Betsey  B.  Lawrence,  all  of  which  said 
tract  was  under  fence,  together  with 
about  thirty  acres  of  the  eighty-acre 
tract,  belonging  toJobn  B.Lawrence, and 
which  was  situated  immediately  north 
and  adjoining  and  contiguous  to  the  for- 
ty-acre tract.  (6)  On  the  28th  day  of  Jan- 
uary, 1886,  the  plaintiffs,  being  indebted  to 
one  Jesse  N.  Roach  in  the  sum  of  $552, 
drawing  twelve  per  cent,  interest,  made 
and  delivered  to  said  Jesse  N.  Roach  a 
mortgage  on  the  eighty  acres  of  land  be- 
longing to  John  B.  Lawrenco,  as  herein- 
before described,  and  which  said  mortgage 
on  the  24th  day  of  December,  1886,  was  a 
valid,  subsisting  mortgage  on  said  eighty 
acres.  (7)  On  the  1st  day  of  December, 
1886,  the  plaintiffs'  dwelling  house,  situat- 
ed on  the  forty  acre  tract  belonging  to 
BetBey  B.  Lawrence,  was  burned,  and 
from  that  time  until  about  the  month  of 
April,  1887.  the  plaintiffs  lived  with  their 
daughter  Mrs.  Joseph  Greemore,  at  ner 
house  on  an  adjoining  piece  of  land  in  said 
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county.  During  the  time  tbey  lived  there, 
they  went  backward  and  forward  to 
their  farm  to  attend  In  and  upon  the  feed- 
ing of  stock,  and  taking  care  of  the  same. 
(8)  That  while  the  plaintiffs  were  so  tem- 
porarily staying  at  Mrs.  Joseph  Gree- 
more's,  and,  to  wit,  on  the  24tb  day  of 
December,  1886,  the  defendants  Joshua 
Saunders  and  A.  F.  Groves,  taking  with 
tbem  one  Joseph  Wamego,  an  Indian  and 
an  interpreter,  went  to  the  bouse  of 
Joseph  Greemore,  and  by  misrepresenta- 
tion, and  in  fraud  of  the  rights  of  the 
plaintiffs,  knowing  tbat  said  plaintiffs 
were  indebted  to  Jesse  N.  Roacb,  made 
representations  to  them  that  they  could 
let  them  have  the  money  at  a  less  rate  of 
Interest,  to  wit,  ten  per  cent.,  to  pay  off 
the  Roach  mortgage.  Tbat  the  defendant 
A.  F.  Groves  took  from  his  pocket  a  paper 
which  was  there  represented  to  be  a 
mortgage  for  about  the  amount  of  the 
Roach  mortgage,  which  at  tbat  time  was 
said  to  be  $600,  and  that,  unless  said 
Roach  mortgage  was  paid  off,  he,  the  Raid 
Roach,  would  foreclose  the  same,  and 
take  their  land  from  them.  That,  relying 
upon  the  representations  s  >  made  to  them 
by  said  defendants  Joshua  Saunders  and 
A.  F.  Groves,  tbey  there  signed  said  paper, 
supposing  it  to  be  a  mortgage,  and  as 
it  had  been  so  represented  to  them  by  the 
defendants  Joshua  Saunders  and  A.  F. 
Groves,  through  the  interpreter,  Joseph 
Wamego.  That  after  they  signed  said  pa- 
per the  said  Joshua  Saunders  andJ.C. 
Wamego  signed  the  same  as  witnesses. 
That  after  said  paper  was  executed  the 
said  defendants  Joshua  Saunders  and  A. 
F.  Groves  took  the  same  away  with  them, 
and  that  instead  of  said  paper  beluga 
mortgage,  as  it  had  been  so  represented, 
it  was  in  fact  a  warranty  deed  to  the  de- 
fendant Josie  Saunders  for  all  said  one 
hundred  and  twenty  acres,  and  was  after- 
wards, on  the  27th  day  of  December,  18S6, 
filed  in  the  office  of  the  register  of  deeds 
of  Atchison  county,  Kan.,  and  is  recorded 
therein.  The  original  deed  was  not  pro- 
duced on  the  trial  of  this  case.  The  ac- 
knowledgment of  the  grantors  of  said 
deed  was  taken  by  and  before  defendant 
A.  F.  Groves,  a  notary  public.  (0)  Tbat 
afterwards,  on  the  28tb  day  of  December, 
1886,  Josie  Saunders  made  application  for 
a  loan  of  $1,200  to  the  defendant  the 
Guaranty  Investment  Company,  upon  one 
of  their  blank  forms  of  said  application, 
the  blanks  of  which  were  all  tilled  up  in 
the  handwriting  of  A.  F.  Groves,  and  Jo- 
sie Saunders  signed  and  made  affidavit  to 
the  truth  of  the  same  before  A.  F.  Groves, 
notary  public,  and  upou  producing  to  the 
Guaranry  Investment  Company  an  ab- 
stract of  the  title  to  said  property  de- 
scribed in  said  application  for  a  loan,  and 
being  the  southeast  quarter  of  the  north- 
east quarter,  and  tbe  northeast  quarter 
of  the  southeast  quarter,  of  section  num- 
ber five,  (5,)  township  number  five,  (5,) 
range  number  seventeen,  Atchison  county, 
Ken.,  and  being  tbe  eighty  acres  formerly 
in  tbe  name  of  the  plaintiff  John  JB.  Law- 
rence. And  thereupon  tbe  defendant  the 
Guaranty  Investment  Company,  without 
any  knowledge  whatever  of  tbe  facts  and 
circumstances  as  to  how  the  title  had  be- 
v.32i».no.ll— 52 


come  vested  in  said  Josie  Saunders,  other- 
wise tban  as  the  abstract  and  records 
show,  and  being  satisfied  from  the  abstract 
of  title  and  the  report  of  the  appraisers  as 
to  the  value  of  the  property,  in  pursuance 
of  tbeir  rules  and  regulations,  they  let  tbe 
said  Josie  Saunders  have  the  sum  of  $1,- 
200,  for  which,  on  the  28th  day  of  Decem- 
ber, 1886,  she  made  and  delivered  a  first 
mortgage  bond,  with  interest  coupons 
thereto  attached,  for  tbe  sum  off 1,200, 
and  a  mortgage,  securing  tbe  same,  upon 
the  eighty  acres  of  land  described  in  her 
application  for  a  loan,  and  also  on  tbe 
same  day,  to  wit,  December  28,  1886,  she 
executed  and  delivered  a  promissory  note 
for  $ 50,  payable  to  tbe  Guaranty  Invest- 
ment Company,  which  said  note  was  also 
secured  by  mortgage  on  tbe  same  prem- 
ises, both  of  which  said  mortgages  were 
afterwards  filed  for  record  on  the  81st  day 
of  December,  1886,  In  the  office  of  the  reg- 
ister of  deeds  of  Atchison  county,  Kan., 
and  were  duly  recorded  therein.  And 
thereupon,  on  the  8th  day  of  January,  1887, 
the  Guaranty  Investment  Company  paid 
to  Jesse  N.  Roach  the  sum  of  $618,  being 
the  amount  of  the  note  and  interest  of 
John  B.  Lawrence  and  Betsey  B.  Law- 
rence held  by  him;  and  tbe  said  note,  and 
mortgage  securing  the  same,  was  deliv- 
ered up  and  canceled,  and  tbe  mortgage 
discharged  of  record.  Tbut  tbe  balance 
of  said  f 1,200,  with  tbe  exception  of  $0.50 
paid  for  certificates  of  liens,  recording 
mortgages,  etc.,  was  paid  by  the  Guaran- 
ty Investment  Company  to  A.  F.  Groves, 
attorney  for  Josie  Saunders.  (10)  After 
the  deed  of  John  B.  Lawrence  and  Betsey 
B.  Lawrence  to  Josie  Saunders,  obtained 
in  tbe  manner  hereinbefore  found,  and 
after  the  same  bad  been  filed  of  record, 
and  on,  to  wit,  the  28th  day  of  December, 
1886,  Josie  Saunders  executed  and  acknowl- 
edged before  the  same  A.  F.  Groves,  a  no- 
tary public,  a  general  power  of  attorney 
to  Joshua  Saunders,  thereby  granting  to 
Joshua  Saunders,  as  her  attorney  in  fact, 
tbe  right  to  convey  all  real  estate  in  Atchi- 
son, Kan.,  in  the  name  of  Josie  Saunders, 
which  power  of  attorney  was  not  recalled 
until  tbe  3d  day  of  May,  1887,  when  the 
name  was  filed  for  record  in  the  office  of 
register  of  deeds  of  Atchison  county, 
Kan.,  and  recorded  therein.  In  pursuance 
of  said  power  of  attorney,  said  Joshua 
Sauuders  on  the  10th  day  of  April,  18*7, 
in  consideration  of  the  sum  of  $3,500 
named  therein,  made  a  general  warranty 
deed  In  the  name  of  Josie  Saunders,  by 
Joshua  Saunders,  her  attorney  In  fact,  to 
the  defendant  Fred  W.  Fleming,  thereby 
conveying  to  him  the  southeast  quarter 
of  tbe  northeast  quarter,  and  east  half_of 
southeast  quarter,  of  section  five,  (5.) 
township  five,  (5,)  range  seventeen,  (17,) 
in  Atchison  county,  Kan.,  and  being  the 
same  land  which  was  conveyed  to  Josie 
Saunders  by  the  plaintiffs  John  B.  Law- 
rence and  Betsey  B.  Lawrence,  through 
the  misrepresentations  of  the  defendants 
Joshua  Saunders  and  A.  F.  Groves,  on 
the  24th  day  of  December,  1886,  at  tbe 
house  of  Joseph  Greemore,  in  Atchison 
county,  Kan.,  which  said  warranty  deed 
was  acknowledged  by  and  before  Charles 
L.  Botsford,  a  notary  public  in  and  for 
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Atchison  county,  Kan.,  on  tbe  19th  day 
of  April,  1887;  and  thereupon,  on  said 
19tb  day  of  April,  1887,  Fred  W.  Fleming 
executed  back  to  tbe  said  Josie  Saunders 
a  mortgage  upon  the  same  property  con- 
veyed to  him  by  Joshua  Saunders,  attor- 
ney in  fact  for  Josie  Saunders,  purporting 
to  secure  a  promissory  note  uf  the  same 
date  for  the  sum  of  #2,150,  payable  five 
years  after  date,  with  interest,  at  six  per 
cent.,  payable  annually,  and  signed  'Fred 
W.  Fleming,'  which  said  mortgage  was 
given  subject  to  a  prior  mortgage  of  $1,- 
250,  as  stipulated  therein,  and  which  said 
mortgage  was  acknowledged  by  said 
Fred  W.  Fleming  before  Lewis  R.  Irwin, 
a  notary  public  within  and  for  the  county 
of  Jackson  and  state  of  Missouri.  (11) 
The  first  mortgage  bond  executed  by  Jo- 
sie Saunders  to  the  Guaranty  Investment 
Company,  as  well  as  the  interest  coupons 
thereto  attached,  and  the  mortgage  secur- 
ing the  Maine,  all  bear  date  upon  their  face 
as  of  the  1st  day  of  December,  1886,  but 
they  were  executed  by  Josie  Saunders  on 
the  28th  day  of  December.  1886.  Conclu- 
sions of  law :  (1)  Each  and  all  of  said  in- 
struments so  of  record,  as  hereinbefore 
described  in  the  several  conclusions  of  fact, 
are  without  consideration,  and  are  null 
and  void,  and  should  be  net  aside,  except 
the  said  two  mortgages  to  the  Guaranty 
Investment  Company,  which  are  valid; 
and  tbe  eighty  acres,  with  the  exception 
of  seven  and  one  half  acres  in  the  north- 
east corner  thereof,  in  the  name  of  the 
plaintiff  John  B.  Lawrence,  should  be  sub- 
jected to  their  payment,  with  the  accru- 
ing interest.  (2)  Tbe  seven  and  one  half 
acres  of  land,  together  with  the  improve- 
ments thereon.  In  the  northeast  corner  of 
said  eighty  acres,  sold  to  L.  B.Duff  under 
parol  agreement,  upon  his  payment  of  the 
price  thereof,  to  wit,  the  sum  of  $264, 
should  be  conveyed  to  him  by  the  plain- 
tiffs, free  and  unincumbered  by  the  lien  of 
the  two  mortgages  of  the  Guaranty  In- 
vestment Company  herein.  (3)  That  the 
plaintiffs  pay  the  cost  of  this  proceeding." 
Motions  were  made  by  plHlntiffs  for  judg- 
ment on  the  findings,  and  also  for  a  new 
trial,  which  were  overruled  by  tbe  court, 
and  judgment  entered  in  favor  of  the 
Guaranty  Investment  Company  in  accord* 
ance  with  the  conclusions  stated  by  the 
court.  Plaintiffs  bring  the  case  here  for 
review. 

Seneca  Heath  and  W.  \V.  &  W.  F. 
Guthrie,  for  plaintiffs  in  error.  Waggener, 
Martin  &  Orr,  for  defendant  in  error. 

JOHNSTON,  J.,  (afterstatlng  thefacts.1 
The  findings  and  judgment  of  the  court 
leave  but  little  for  our  determination. 
Those  findings  which  are  challenged  are 
based  upon  conflicting  evidence,  and  are 
therefoie  conclusive  on  this  court. 
Through  the  misrepresentation  and  fraud 
of  third  parties,  the  plaintiffs  placed  the 
apparent  title  in  Josie  Saunders,  who  put 
tbelr  deed— valid  upon  its  face— upon  rec- 
ord, and  subsequently  Incumbered  It  with 
a  mortgage.  They  parted  with  the  legal 
title,  believing  the  instrument  which  they 
had  signed  was  a  mortgage;  and,  while 
they  were  grossly  deceived,  they  clothed 


the  grantee  with  the  apparent  ownership 
and  power  of  disposition  of  the  land.  On 
the  apparent  validity  of  this  title,  and  in 
good  faltb,  as  the  findings  show,  the  in- 
vestment company  loaned  its  money  on  a 
mortgage  made  by  tbe  fraudulent  gran- 
tee. Tbe  prior  Incumbrance,  amounting 
to  more  than  $600,  which  plaintiffs  had 
given  upon  tbe  land,  was  paid  by  tbe  in- 
vestment company  before  the  Saunders 
mortgages  were  accepted  by  it.  The 
difference  between  the  loan  which  was  dis- 
charged and  that  made  by  tbe  Investment 
company,  which  is  a  little  over  $600,  la  the 
plaintiff's  loss,  if  tbe  judgment  is  sus- 
tained. Who  was  moat  to  blame,  and 
who  should  bear  the  loss?  The  plaintiffs' 
action  in  negligently  allowing  the  legal 
title  to  go  to  another,  with  the  apparent 

Cower  to  convey  and  mortgage  the  land, 
as  been  the  means  by  which  the  Invest- 
ment company  was  deceived.  By  their 
conveyance  the  grantee  was  held  out  to 
the  world  as  the  owner  of  the  land,  and 
innocent  persons  were  thereby  invited  to 
deal  with  her  as  such  owner.  The  rule  in 
equity  whicb  coutrols  is  that,  where  one 
of  two  innocent  persons  must  suffer  by  the 
fraud  of  a  third  person,  he  who  trusted 
the  third  person,  and  placed  the  means  in 
hia  hands  to  commit  the  wrong,  must 
bear  the  loss.  Jordan  v.  McNeil,  25  Kan. 
459.  In  that  case  it  was  held  that  a  con- 
veyance obtained  through  fraud  and  de- 
ceit Is  not  a  nullity,  but  tbat  a  conveyance 
from  the  fraudulent  grantee  to  a  third  per- 
son, who  purchased  tbe  property  in  good 
faith,  and  for  a  consideration,  will  be  held 
valid  as  against  the  first  grantor.  In  Mc- 
Neil v.  Jordan, '28  Kan.  7,  this  same  doc- 
trine was  reaffirmed,  and  it  was  held  that 
tbegrantorof  the  fraudulent  deed  must  suf- 
fer loss,  rather  than  an  innocent  purchaser, 
or  some  one  who  In  good  faith  had  ob- 
tained a  mortgage  from  the  fraudulent 
grantee.  The  same  subject  received  con- 
sideration in  State  v.  Matthews,  44  Kan. 
55)6,25  Pac.  Rep.  36.  where  it  was  said  that, 
"upon  this  same  principle,  it  is  almost  uni- 
versally held  that  whenever  an  instru- 
ment ia  procured  from  one  person  by  the 
fraud  or  villainy  of  another,  even  if  such 
fraud  or  villaiuy  should  amount  to  a  crim- 
inal offense,  if  all  the  rights  which  the  in- 
strument apparently  gives  should  at  that 
time  or  afterwards  be  transferred  to  an- 
other, who  should  be  an  innocent  and 
bona  fide  holder  for  value,  the  Innocent 
and  bona  fide  holder  could  enforce  the  in- 
strument against  the  maker,  although  the 
maker  might  also  be  an  innocent  person. 
In  such  a  case  the  maker  would  be  es- 
topped from  claiming  that  the  instrument 
was  void  as  against  the  innocent,  bona 
fide  holder. 

There  is  some  contention  that  the  deed 
In  question  was  never  in  fact  signed  by 
the  plaintiffs,  but  that  it  was  a  forgery, 
and  therefore  absolutely  void,  and  ineffec- 
tual to  convey  title,  under  any  circumstan- 
ces. Tbe  record,  however,  does  not  sus- 
tain the  claim.  In  the  plaintiffs' petition 
it  appears  to  be  conceded  that  tbe  instru- 
ment obtained  for  and  placed  on  record 
by  Josie  Saunders  was  the  deed  executed 
by  the  plaintiffs,  and  it  Is  alleged  that  it 
was  obtained  from  them  through  fraud 


Digitized  by  Google 


Colo.) 


PEOPLE  t>.  DISTRICT  COUBT. 


819 


and  deceit.  More  than  that,  there  la  suffi- 
cient testimony  iu  the  record  to  sustain 
the  finding  made  by  the  court,  that  the 
deed  was  actually  signed  by  them,  and 
that  it  was  obtained  through  a  violation 
of  their  confidence,  and  by  the  deception 
and  fraud  of  Saunders  and  Groves. 

It  is  further  contended  that  the  invest- 
ment company  cannot  be  held  to  have, 
been  without  knowledge  or  notice  of  the 
fraud  practiced  upon  the  plaintiffs.  The 
claim  is  that  Groves  was  an  agent  of  the 
company  in  procuring  the  loan,  and  that, 
he  having  knowledge  of  the  transaction, 
and  of  the  means  by  which  the  title  was 
obtained,  the  company  should  be  bound 
to  have  knowledge  of  the  same  facts.  It 
in  said  that  he  must  be  held  to  be  an  agent, 
under  the  admissions  of  the  pleadings. 
The  petition,  after  alleging  the  manner  in 
which  the  deed  was  obtained,  sets  forth 
the  execution  of  the  mortgage  to  the  gran- 
tee investment  company,  and  then  avers 
that  "the  grantee  investment  company 
acted  upon  the  information,  advice,  and, 
in  fact,  through  the  agency,  of  said  defend- 
ant A.  F.  Groves,  and  by  collusion  there- 
with." The  company  denies  this  aver- 
ment, but  there  is  no  verification  of  the 
answer,  and  it  is  therefore  said  that  the 
asrency  is  admitted.  There  is  no  averment 
of  an  appointment  of  Groves  by  the  com* 
pany,  nor  that  it  had  conferred  any  au- 
thority upon  him.  It  is  not  such  an  aver- 
ment of  appointment  or  authority  as  re- 
quires a  verified  denial.  Neither  can  we 
bold,  nnder  the  testimony  and  finding*, 
that  Groves  was  the  agent  of  the  company 
in  either  the  acquirement  of  the  title  by 
Jonie  Saunders,  or  in  any  transaction  by 
which  his  knowledge  should  he  binding 
upon  the  company.  There  is  testimony 
to  the  effect  that  he  was  the  agent  and 
attorney  of  Josie  Saunders  throughout  all 
the  transaction.  As  such  agent  he  pre- 
pared and  presented  the  papers  upon 
which  the  loan  was  obtained,  and  these 
included  the  appraisers' and  examiners' re- 
ports, such  as  are  returned  by  the  corre- 
spondents of  the  company.  The  com- 
pany was  In  the  habit  of  accepting  loans 
presented  by  parties  living  in  the  city 
where  their  general  offices  were  kept,  and 
allowing  the  commission  on  the  same  to 
them,  and  that  was  done  in  this  instance. 
The  testimony,  however,  is  direct  and 
positive  that  Groves  was  in  no  way  con 
nected  with  the  company,  as  attorney  or 
agent,  and  that  they  bad  no  knowledge 
whatever  of  the  means  by  which  the  title 
was  obtained,  nor  bad  they  any  person- 
al knowledge  of  the  grantee.  They  simply 
knew  that  she  presented  a  written  appli- 
cation for  a  loan  through  her  agent  and 
attorney,  and,  upon  an  examination  of 
the  abstract,  they  fouud  she  had  a  perfect 
record  title,  and,  relying  upon  that,  they 
accepted  the  loan,  and  paid  out  their 
money.  There  is  testimony  to  sustain 
the  conclusions  reached  by  the  trial  court, 
and,  under  a  familiar  rule,  they  cannot  be 
overthrown  or  disturbed.  The  judgment 
of  the  district  court  will  therefore  be 
affirmed. 

ALLEN,  J.,  concurring.  HORTON,  C. 
J.,  not  sitting. 


(18  Colo.  293) 

PEOPLE  ex  rel.  JONES  et  al.  v.  DISTRICT 

COURT  OF  WASHINGTON  COUNTY. 
(Supreme  Court  of  Colorado.   March  21,  1893.) 

Misjoinder  of  Parties— Waiver— Bonds  of 
Cocntt  Commissioners. 

1.  Where  the  misjoinder  of  parties  is  ap- 
parent upon  the  face  of  an  original  petition, 
and  is  not  objected  to  by  demurrer,  the  mis- 
joinder is  waived,  and  thereafter  is  not  avail- 
able as  a  ground  of  demurrer,  nor  as  a  defense 
to  the  petition  as  amended. 

2.  When  a  person  duly  elected  to  the  office 
of  county  commissioner  has  executed  his  bond 
as  required  by  law,  when  said  bond  has  been 
approved  by  the  judge  of  the  proper  district, 
and  when  the  person  so  elected  and  qualified 
has  actually  entered  upon  the  duties  of  his 
office,  the  district  court  or  judge  thereafter  has 
no  jurisdiction  to  order  said  commissioner  to 
give  a  new  bond,  with  further  sureties,  to  be 
approved  by  said  court  or  judge,  and,  in  de- 
fault of  compliance  with  such  order,  to  declare 
such  commissioner's  office  vacant. 

(Syllabus  by  the  Court.) 

Petitiou  for  writ  of  certiorari  and  pro- 
hibition hy  the  people  on  the  relation  of 
Jones  and  Prindle  against  the  district 
court  of  the  thirteenth  Judicial  district  and 
James  Glynn,  judge,  to  reverse  an  order  of 
said  court  declaring  the  offices  of  relators 
as  county  commissioners  of  Washington 
county  vacant,  and  to  stay  further  pro- 
ceedings against  relators  in  the  premises. 
The  rule  staying  further  proceedings  is 
made  absolute. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  ELLIOTT,  J. : 

The  petition  of  relators,  Jones  and 
Prindle,  represents,  in  substance,  that  the 
judge  of  the  thirteenth  judicial  district, 
while  holding  courtin  thecounty  of  Wash- 
ington, in  said  diHtrict,  made  an  order  up- 
on the  relators,  Prindle  and  Jones,  requir- 
ing them  to  file  a  new, good,  and  sufficient 
bond  as  county  commissioners  of  Wash- 
ington county,  to  be  approved  by  the 
judgeof  said  court ;  and, further,  that  said 
judge  afterwards,  in  pursuance  of  his 
former  order,  found  that  said  Prindie  and 
Jones  had  not  given  bonds  as  required, 
and  thereupon  declared  their  offices  as 
county  commissioners  vacant.  Upon  the 
filing  of  the  petition  a  rule  was  entered  by 
this  court  to  show  cause  in  accordance 
with  the  usual  practice,  and  staying  fur- 
ther proceedings  by  the  district  court  in 
the  premises  against  relators  pending  the 
hearing  of  tnis  application.  Demurrer  to 
the  original  petition  was  sustained,  and 
relators,  by  leave  of  court,  filed  amend- 
ments to  their  petition.  Demurrer  to  the 
petition  as  amended  was  Interposed  upon 
the  ground,  inter  alia,  that  there  is  a  mis- 
joinder of  parties,  there  being  no  joint 
cause  of  action  on  the  part  of  Prindle  and 
Jones.  This  demurrer  was  overruled. 
Answer  and  replication  having  been  filed, 
the  cause  is  now  submitted  for  final  deter- 
mination upon  the  pleadings. 

H.  B.  Johnson,  for  petitioners.  Stuart 
&  Murray,  for  respondents. 

ELLIOTT,  J.,  (after  stating  the  facts.) 
The  misjoinder  of  parties  was  as  apparent 
upon  the  face  of  the  original  petition  as 
upon  the  petition  as  amended.  Such  mis- 
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Joinder,  not  having  been  objected  to  by 
demurrer  in  theflret  instance,  was  waived, 
and  thereafter  was  not  available  as  a 
ground  of  demurrer  nor  as  a  defense  to  the 
petition  as  amended.  Code,  §§ 50-55.  This 
controversy  will  therefore  be  disposed  of 
upon  its  substantial  legal  merits. 

By  the  pleadings  It  is  admitted  that  the 
relator  Prindle  was  elected  commiHsloner 
of  Washington  county,  Colo.,  on  Novem- 
ber 5,  1889;  that  he  executed  bis  official 
bond  on  January  11,  1890;  that  said  bond 
was  approved  by  the  then  acting  district 
judge  of  the  thirteenth  Judicial  district,  as 
provided  by  la  w ;  that  said  bond  was  filed 
in  the  office  of  the  clerk  and  recorder  of 
said  Washington  county,  and  that  there- 
upon said  Prindle  took  the  oath  of  office, 
and  entered  upon  the  discbarge  of  his  du- 
ties as  such  county  commissioner.  A  sim- 
ilar admission  is  made  in  respect  to  the 
election,  qualification,  and  entry  upon  the 
discharge  of  the  duties  of  county  commis- 
sioner by  the  relator  Jooes  the  following 
year.  This  proceeding  was  commenced  In 
June,  1892.  Upon  the  admitted  facts  the 
question  to  be  determined  may  be  stated 
thus:  When  a  person  duly  elected  to  the 
office  of  county  commissioner  has  executed 
his  bond  as  required  by  law,  when  said 
bond  has  been  approved  by  the  Judge  of 
the  proper  district,  and  when  the  person 
so  elected  and  qualified  has  actually  en- 
tered upon  the  duties  of  his  office,  has  the 
district  court  or  Judge  thereafter  Jurisdic- 
tion to  order  said  commissioner  to  give  a 
new  bond,  with  further  sureties,  to  be  ap- 
proved by  said  court  or  Judge,  and,  in  de- 
fault of  compliance  with  such  order,  to 
declare  such  commissioner's  office  vacant? 
A  determination  of  this  controversy  re- 
quires the  consideration  of  several  stat- 
utory provisions.  Prior  to  the  act  of 
1881,  hereinafter  cited, county  commission- 
ers were  not  required  to  givo  bonds.  See 
chapter  entitled  "Official  Bonds,"  Rev.  St. 
1868,  p.  483;  Gen.  Laws  1877,  p.  662;  (Jen. 
St.  1*83,  p.  740  ;  2  Mills' Ann.  St.  p.  1847. 
The  presiding  Judge  of  the  district  court  of 
each  district  or  county  is  authorized  by 
the  act  above  cited  to  examineend  inquire 
into  the  sufficiency  of  the  official  bond  of 
the  clerk  in  open  court  on  the  first  day  of 
each  term,  and,  if  found  insufficient,  to 
give  a  new  bond,  with  sureties,  to.  be  ap- 
proved as  in  case  of  an  original  bond.  The 
same  examination  and  order  is  authorized 
in  respect  to  the  bonds  of  masters  in  chan- 
cery of  said  court.  The  statute  further 
requires  the  board  of  county  commission- 
ers at  each  regular  term,  on  the  first  day 
of  each  term,  to  examine  aud  inquire  into 
the  sufficiency  of  the  official  bonds  of  the 
county  Judge,  justices  of  the  peace,  con- 
stables, county  treasurer,  sheriff,  coroner, 
county  aeseHHor,  county  clerk,  and  county 
surveyor,  and  all  other  official  bonds  given 
or  to  be  given  by  any  county  officer,  as 
required  by  law,  and  to  require  any  such 
officer  or  officers  to  give  new  bond,  with 
sufficient  surety,  in  case  the  old  bond  is 
deemed  insufficient.  It  is  further  provided 
that  the  Judges  and  boards  of  commis- 
sioners shall  enter  upon  their  respective 
records  the  fact  that  an  examination  and 
inquiry  into  the  sufficiency  of  the  official 
bonds  within  their  cognizance  have  been 


I  made,  and  that  they  ere  deemed  sufficient 
j.or  insufficient,  as  the  facts  may  justify; 

and  that  when  any  officer  shall  fail  to  file 
I  i  new  bond  within  the  prescribed  time, 
when  so  required  by  order  as  aforesaid, 
the  officer  in  default  shall  be  deemed  and 
held  to  have  vacated  bis  office,  and  the 
vacancy  thus  created  shall  be  filled  as  In 
case  of  a  vacancy  by  death  or  resignation 
of  such  officer.  By  the  act  of  1881,  (Sess. 
Laws,  p.  96.)  connty  commissioners  of  the 
several  counties  are  required  to  execute 
an  official  bond  in  a  certain  amount,  and 
under"  specified  conditions,  to  be  approved 
by  the  judge  of  the  district  court,  and  to 
be  filed  and  recorded  in  the  records  of  such 
couuty.   Gen.  St.  1883,  §§  564.  569. 

Under  the  foregoing  acts  it  is  contended 
in  behalf  of  respondents  that  the  district 
court  or  Judge  Is  in  vested  wtth  Jurisdiction 
to  examine  into  and  pass  upon  the  suffi- 
ciency of  the  bond  of  any  county  commis- 
sioner subsequent  to  the  time  of  his  origi- 
nal qualification  and  entry  upon  the  duties 
of  his  office,  and  that  If,  upon  such  exam- 
ination, the  district  court  or  Judge  shall 
find  any  such  bond  insufficient,  he  may  re- 
quire the  commissioner  to  give  a  new 
bond,  with  additional  sureties,  to  be  ap- 
proved by  said  c  >urt  or  judge  within  a 
reasonable  time,  and  that,  in  default  of 
so  doing,  the  office  of  such  commissioner 
shall  be  declared  or  deemed  vacant.  In 
behalf  of  relators  It  Is  contended  that  no 
such  duty,  authority,  or  jurisdiction  is  de- 
volved upon  the  district  court  or  judge 
after  the  approval  of  the  original  bond 
of  a  county  commissioner,  and  after  the 
due  qualification  and  entry  upon  the  du- 
ties of  bis  office  as  such  commissioner. 
Upon  careful  consideration  of  the  ques- 
tion thus  presented,  we  are  of  the  opin- 
ion that  the  c  intention  of  the  relators  Is 
correct.  Nowhere  do  we  find  that  any  au- 
thority or  Jurisdiction  has  been  conferred 
by  law  upon  district  courts  or  judges  to 
make  examination  or  inquiry  into  the 
sufficiency  of  the  official  bond  of  any 
county  commissioner  after  bis  original 
bond  has  been  approved,  and  after  he  has 
duly  qualified,  and  actually  entered  upon 
the  duties  of  his  office.  Such  summary 
proceedings  by  the  district  court  are  au- 
thorized in  respect  to  the  bonds  of  clerks 
and  masters  in  chancery  of  the  court,  but 
not  in  respect  to  the  bonds  of  county 
commissioners.  The  statute  expressly 
authorizes  the  board  of  county  commis- 
sioners to  makesnch  examination  and  in- 
quiry in  respect  to  the  "official  bonds 
given  or  to  be  given  by  any  county  offi- 
cer;" and  It  may  be  that  this  provision 
should  be  held  to  Include  the  bond  of  a 
county  commissioner,  since  a  county  com- 
missioner is  unquestionably  a  county  offi- 
cer. But  it  is  urged  that,  when  section  6 
of  the  chapter  on  official  bonds  was 
passed,  bonds  of  county  commissioners 
were  not  contemplated  by  it,  because  such 
officers  were  not  then  required  to  give 
bonds.  This  argument  cuts  both  ways; 
It  applies  to  sections  5  and  9  of  said  chap- 
ter as  well  as  to  section  6.  If,  for  such 
reason,  the  old  statute  is  not  sufficient  to 
vest  the  commissioners  with  Jurisdiction 
over  bonds  required  by  the  new  act,  then 
it  is  not  sufficient  to  vest  the  district 
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courts  with  such  jurisdiction.  It  is  far- 
ther urged  that  it  could  not  have  been  in- 
tended that  the  commissioners  should  ex- 
amine and  Inquire  into  the  sufficiency  of  the 
bond  of  one  of  their  fellow  commission- 
ers; that  such  examination  and  Inquiry 
would  not  be  impartial  and  disinterest- 
ed. This  may  be  a  valid  argument  against 
the  expediency  of  the  Htatute,  but  not 
against  Its  validity.  Such  an  investiture 
of  power  may  be  inexpedient,  but  it  is 
not  illegal.  The  inexpediency  of  the  stat- 
ute is  a  subject  for  legislative,  but  not  for 
Judicial,  correction.  But  we  need  not  de- 
cide that  the  Jurisdiction  in  question  Is 
vested  in  the  board  of  county  commis- 
sioners. It  is  sufficient  for  this  case  that 
the  Jurisdiction  is  not  vested  in  the  dis- 
trict court.  Our  conclusion  Is  that  the 
order  of  the  district  court  or  Judge  de- 
claring the  offices  of  relators  as  county 
commissioners  vacant,  as  set  forth  in  the 
petition  herein,  was  without  authority. 
The  same  is  accordingly  reversed,  vacated, 
and  altogether  held  for  naught;  and  the 
rule  staying  further  proceedings  by  the 
district  court  iu  the  premises  is  made  ab- 
solute. 


(18  Colo.  821) 

CROSS  et  al.  v.  PEOPLE. 
(Supreme  Court  of  Colorado.  .  April  3,  1803.) 

1/OTTBK1B9— GliATUITT. 

The  gratuitous  distribution  of  business 
cards  to  all  persons  calling  or  writing  for  the 
same,  whether  they  purchase  goods  from  the 
donor  or  not,  which  entitle  the  holders  to  a 
chance  in  a  piano,  to  be  disposed  of  as  the  hold- 
ers may  elect,  is  not  a  "lottery  or  gift  enter- 
prise," prohibited  by  Gen.  St.  p.  677,  §  2196, 
since  no  valuable  consideration  need  be  paid, 
directly  or  indirectly,  for  a  chance  to  draw  the 
prise. 

Error  to  criminal  court,  Arapahoe 
county. 

Daniel  K.Cross  and  William  F.  Cross 
were  convicted  of  promoting,  advertising, 
and  carrying  on  a  lottery  and  gift  enter- 
prise, and  they  appeal.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  GODDARD,  J. : 

The  indictment  charges  plain  tiffs  in  error 
with  promoting,  advertising,  and  carry- 
ing on  a  lottery  and  gift  enterprise  in  the 
city  of  Denver,  county  of  Arapahoe,  and 
state  of  Colorado.  The  cause  was  beard 
at  the  September  term,  1888,  before  a  Jury, 
upon  the  following  agreed  statement  of 
facta:  "It  Is  agreed  that  on  the  27th  day 
of  June,  A.  D.  1888,  In  the  city  of  Denver, 
county  of  Arapahoe,  and  state  of  Colora- 
do, the  defendants  were  engaged  in  the 
business  of  selling  and  disposing  of  shoes, 
boots,  and  such  like  articles  of  wear; 
that  there  had  been  inserted  in  a  newspa- 
per published  in  tbosaid  city  of  Denver  the 
following  card,  (marked  'Exhibit  A:') 
*  Given  Away.  D.  K.  Cross  &  Co.  give 
away  pianos  to  advertise  their  shoe  store, 
1552  Larimer  street,  Denver,  Colorado. 
Every  customer  receives  our  numbered 
business  cards,  or  one  will  be  sent  to  any 
address  on  receipt  of  stamp  for  postage, 
or  given  to  each  adult  person  registering 
their  name  at  our  shoe  store.  The  sev- 
enth piano  will  be  given  Nov.  1, 1888.  Or- 


der shoes  of  us,' — which  said  advertise- 
ment or  business  card  was  in  publication 
at  that  date.  That  on  the  27th  day  of 
June  one  Charles  T.  Linton  did  purchase 
at  the  place  of  business  of  said  defendants 
articles  of  merchandise,  the  price  of  which 
exceeded  the  som  of  one  dollar,  paying 
therefor  the  amount  of  said  price.  That, 
in  addition  to  the  reeeipt  for  the  articles 
so  purchased  and  paid  for  as  aforesaid, 
there  was  given  him  by  the  defendants  the 
following  card,  (marked  'Exhibit  B:')  *  D. 
K.  Cross,  the  Original  Piano  Shoe  Store, 
1552  Larimer  Street,  Denver,  Colorado. 
Branch  Store,  1548  Lawrence  Street.  Sa ve 
this  business  card  until  Nov.  1, 1888.  We  ' 
carry  tbe  largest  stock  of  boots,  shoes, 
and  slippers  to  be  found  In  Colorado,  and 
sell  at  the  lowest  prices.  Send  for  cata- 
logue. We  have  given  away  six  pianos. 
3250.  (Over.)*  'Who  will  get  the  seventh? 
Save  this  card  until  Nov.  1,  1888.  Tbe  fol- 
lowing persons  received  a  piano  from  us, 
free  of  rost:  W.  H.  Scott,  Mrs.  L.  P.  Me- 
Kee,  Mrs.  Holllngsworth,  Mrs.  Carrio  Ste- 
phens, Lottie  Hildebrand,  Mrs.  F.  G.  Eng- 
land, (the  sixth  piano.)  D.  K.  Cross  & 
Co.,  1552  Larimer  Street,  Denver,  Colora- 
do. Sole  agents  for  W.  L.  Douglas'  $ 3.00 
shoes  for  men  and  $2.00  shoes  for  boys. 
Cross'  $3.00  kid  button  for  ladies  is  equal- 
ly as  good  as  the  Douglas  shoe  for  men. 
Ladles'  and  gentlemen's  tine  shoes  a  spe- 
cialty. Send  for  catalogue.  P.  O.  Box 
2670.  We  buy  pianos  from  the  King  Piano 
Company.  (Over.)*  That  It  was  under- 
stood that  on  the  1st  day  of  November, 
A.  D.  18S8,  that  any  and  all  persons  hold- 
ing sucb  cards  would  have  turned  over  to 
them  by  the  defendants  a  piano,  which 
should  be  disposed  of  by  all  those*  persons 
present  holding  cards,  by  any  means  that 
they  might  adopt,  to  determine  which 
one  of  tbe  persons  present  or  not  present, 
holding  these  cards,  should  receive  the 
same,  by  some  device  or  game  of  chance,  to 
be  adopted  by  tbe  holders  of  the  ticket  of 
the  like  kind  of  the  one  heretofore  set  out, 
(Exhibit  B.)  It  is  further  agreed  that  any 
person  who  would  make  application  to  the 
defendants  for  one  of  these  tickets  could 
secure  tbe  same  without  the  purebnse 
of  goods,  and  could  have  a  like  chance 
to  secure  said  piano,  the  same  as  though 
the  tickets  had  been  issued  upon  a  sale  of 
goods  to  the  value  of  one  dollar.  And  the 
foregoing  was  all  the  evidence  introduced 
upon  the  trial  of  said  cause."  The  jury  re- 
turned a  verdict  of  guilty  as  charged  in 
the  indictment.  Motions  fur  a  new  trial 
and  in  arrest  of  Judgment  were  filed  and 
overruled,  and  defendants  sentenced  to 
pay  a  fine,  with  costs.  Defendants  bring 
the  case  here  for  review. 

Coe  &  Freeman  and  C.  E.  ft  F.  Herring- 
ton,  for  plaintiffs  in  error.  S.  W.  Jones, 
Atty.  Gen.,  H.  Biddell,  Joseph  H.  Maupin, 
and  Eugene  Engley,  for  the  People. 

GODDARD,  J.,  (after  stating  the  facts.) 
The  principal  question,  and  the  only  one 
of  practical  importance  to  the  people  and 
the  plaintiffs  In  error,  is  presented  by  the 
fourth  and  fifth  assignments  of  error ;  and, 
since  it  is  decisive  of  tbe  case.  It  is  unnec- 
essary to  notice  the  other  errors  assigned. 


Digitized  by  Google 


822 


PACIFIC  REPORTER,  Vol.  32. 


(Colo. 


The  decision  of  this  case  depends  upon  the 
meaning  to  be  given  to  the  terms  "lot- 
tery ond  gift  enterprise."  used  in  section 
2196  of  the  General  Statutes,  p.  677,  and 
whether  the  facts  admitted  constitute  a 
violation  of  that  section.  The  term  "lot- 
tery''is  said  to  have  no  technical  signifi- 
cation in  the  law,  but  to  ascertain  its 
meaning  we  are  to  consult  the  common 
usage  of  the  language.  The  definition  giv- 
en by  Worcester  is:  "A  distribution  of 
prises  and  blanks  by  chance;  a  game  of 
hazard  in  which  small  sums  are  ventured 
for  the  chance  nt  obtaining  a  larger 
value."  Bishop  defines  a  lottery  as  "a 
scheme  by  which,  on  one's  paying  money 
or  some  other  thing  of  value,  be  obtains 
the  contingent  right  to  have  something  of 
greater  value,  if  an  appeal  to  chance,  by 
lot  or  otherwise,  under  the  direction  of 
the  manager  of  the  scheme,  should  decide 
In  his  favor. "  Bish.  St.  Crimes.  §  952.  The 
accepted  doctrine  by  the  court  of  appeals 
of  New  York  is  that  given  by  Folger,  J., 
in  Hull  v.  Buggies,  56  N.  Y.  424:  "Where  a 
pecuniary  consideration  Is  paid,  and  it  is 
to  be  determined  by  lot  or  chance,  accord- 
ing to  some  scheme  held  out  to  the  public, 
what  and  how  much  he  who  pays  the 
money  is  to  receive  for  it,  that  is  a  lot- 
tery." It  maybe  accepted  as  the  result 
of  the  adjudicated  cases  that  a  valuable 
consideration  must  be  paid,  directly  or 
indirectly,  for  a  chance  to  draw  a  prlsse  by 
lot,  to  bring  the  transaction  within  the 
class  of  lotteries  or  gift  enterprises  that 
the  law  prohibits  as  criminal.  Buckalew 
v.  State,  62  Ala.  384;  State  v.  Bryant,  74 
N.  C.  207;  Com.  v.  Wright,  50  Amer.  Rep. 
306;  State  v.  Clarke,  66  Amer.  Dec.  725; 
State  v.  Shorts.  90  Amer.  Dec.  66H;  Wilkin- 
son v.  Gill.  80  Amer.  Rep.  264;  Governors 
v.  Art  Union,  7  N.  Y.  228;  State  v.  Mum- 
ford,  73  Mo.  647;  Hull  v.  Buggies,  56  N.  Y. 
424;  Thomas  v.  People.  59  III.  160;  U.  S.  v. 
Olney,  1  Deady,  461;  Yellowstone  Kit  v. 
State.  (Ala.)  7  South.  Rep.  33s.  The  gra- 
tuitous distribution  of  property  by  lot  or 
chance,  if  not  resorted  to  us  a  device  to 
evade  the  law,  and  no  consideration  is  de- 
rived, directly  or  indirectly,  from  the  par- 
ty receiving  the  chance,  does  not  consti- 
tute the  offense.  In  such  case  the  party 
receiving  the  chance  Is  not  induced  to  haz- 
ard money  with  the  hope  of  obtaining  a 
larger  value,  or  to  part  with  bis  money  at 
all;  and  the  spirit  of  gambling  is  in  no 
way  cultivated  or  stimulated,  which  is 
the  essential  evil  of  lotteries,  and  which 
our  statute  is  enacted  to  prevent.  By  the 
admitted  facts  it  is  shown  that  the  plain- 
tiffs in  error  gave  business  cards,  which 
entitled  the  holders  to  a  chance  in  a  pi- 
ano, to  be  distributed  as  the  holders  of 
such  chances  might  elect.  These  ticket** 
or  chances  were  given  indiscriminately  to 
persons,  whether  tbey  purchased  goods  of 
plaintiffs  In  erroror  not,  to  those  who  reg- 
istered theirnames  at  thelrshoe  store.aud 
to  those  who,  from  a  distance,  sent  the  re- 
turn postage.  While  It  is  admitted  that 
Charles  Linton  purchased  goods  to  the 
amount  of  one  dollar  at  their  store,  and 
received  one  of  these  cards,  it  is  admitted 
that  such  purchase,  or  any  purchase  of 
goods,  was  not  a  condition  upon  which 
the  card  was  delivered.   The  fact  that 


such  cards  or  chances  were  given  away 
to  induce  persons  to  visit  their  store  witb 
the  expectation  that  they  might  purchase 
goods,  and  thereby  increase  their  trade, 
is  a  benefit  too  remote  to  constitute  a  con- 
sideration for  the  chances.  Persons  hold- 
ing these  cards,  although  not  present, 
were,  equally  with  those  visiting  their 
store,  entitled  to  draw  the  prize.  The  ele- 
ment of  gambling  that  is  necessary  to 
constitute  this  a  lottery  within  the  par- 
view  of  the  statute,  to  wit,  the  paying  of 
money,  directly  or  indirectly,  for  the 
chance  of  drawing  the  piano,  Is  larking, 
and  the  transaction  did  not  constitutes 
violation  of  the  statute.  The  judgment  of 
conviction  is  reversed,  and  cause  remand- 
ed, with  directions  to  dismiss  the  proceed- 
ing. Reversed. 


08  Colo.  400) 

ST.  KEVIN  MIN.  CO.  v.  ISAACS. 

(Supreme  Court  of  Colorado.    March  21, 1893.) 

Mechanics'  Liens — Money  Judgment — Appeal— 
Conflicting  Evidence — Harmless  Ekrok. 

1.  Under  the  mechanic's  lien  act  of  1SS3 
the  court  has  power  to  enter  e  money  judgment 
for  services  performed  and  materials  furnished, 
though  the  claim  for  lien  is  abandoned.  Can- 
non v.  Williams,  23  Pac.  Rep.  456,  It  Colo.  22, 
followed. 

2.  In  an  action  for  services,  where  the 
issue  is  as  to  whether  plaintiff,  after  a  contin- 
uous employment  for  two  years  .-.was  discharged 
on  account  of  his  helpless  condition,  physically 
and  mentally,  plaintiff's  evidence,  corroborated 
by  several  other  witnesses,  that  the  president 
of  defendant  company  repeatedly  told  him  not 
to  worry  because  he  was  doing  so  little  work, 
as  his  salary  was  going  on  just  the  same,  war- 
rants a  finding  by  the  jury  in  plaintiff's  favor, 
though  the  president  testified  that,  as  soon  as 
plaintiff  was  able  to  discuss  business  matters, 
witness  notified  him  that  he  was  no  longer  in 
the  employ  of  the  company. 

3.  The  striking  out  of  competent  evidence 
is  cured  by  subsequently  admitting  similar  tes- 
timony by  the  same  witness. 

4.  The  declaration  of  third  persons  as  to 
plaintiff's  physical  and  mental  condition  short- 
ly before  his  discharge  are  incompetent  as  hear- 
say. 

Appeal  from  district  court.  Lake  county. 

Action  by  James  P.  Isaacs  against  the 
St.  Kerin  Mining  Company  for  services. 
From  a  Judgment  in  plaintiff's  favor,  de- 
fendant appeals.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HAYT,  C.  J.: 

This  action  was  commenced  in  the  dis- 
trict court  of  Lake  county  to  recover  the 
sum  of  f 11.880.70.  The  appellee  alleges  in 
bis  complaint  that  this  amount  was  doe 
for  work  and  labor  performed,  and  ma- 
terials furnished,  upon  the  property  of  the 
St.  Kevin  Mining  Company,  at  its  special 
instance  and  request.  He  sues  to  establish 
a  mechanic's  lien  upon  certain  real  prop- 
erty of  the  defendant  company  for  the 
amount  of  bis  claim.  Afterwards,  and 
before  trial,  plaintiff  abandoned  bis  claim 
for  a  Hen,  and  proceeded  only  upon  the 
money  demand.  A  trial  to  a  jury  resulted 
in  a  verdict  and  judgment  in  his  favor  for 
the  sum  of  92.314.59.  Appellant,  in  this 
court,  admits  owing  appellee,  for  services 
rendered,  the  sum  of  $991.59,  but  claims 
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that.  In  so  far  as  the  judgment  is  In  excess 
of  this  sum,  it  is  unfounded. 

F.  A.  Dickson,  for  appellant.  J.  Stanley 
Jones,  for  appellee.  . 


HAYT.  C.  J.,  (afW  stating  the  facts.) 
This  being  an  action  to  enforce  a  mechan- 
ic's lien  under  the  statute,  the  appellant 
contends  that  a  judgment  for  money  is 
not  warranted,  the  claim  of  a  lien  having 
been  abandoned.  This  was  undoubtedly, 
at  one  time,  the  law  in  this  state.  See 
Hart  v.  Mullen,  4  Colo.  512.  But  in  the 
case  of  Cannon  v.  Williams,  14  Colo.  22,  28 
Pat*.  Rep.  456.  a  majority  of  the  court  held 
that  this  rule  was  changed  by  the  mechan- 
ic's lien  act  of  1888;  and,  although  the 
writer  of  this  opinion  did  not  concur  in 
that  conclusion,  nevertheless,  it  having 
beeu  pronounced  by  a  majority  of  the 
court,  it  must  now  be  considered  as  con- 
trolling the  practice  in  this  state.  The 
present  action  having  been  begun  under 
the  lieu  law  of  1883,  the  powerof  the  court 
to  enter  a  money  judgment,  notwithstand- 
ing the  failure  of  the  plaintiff  to  sustalu 
bis  lien,  is  stare  decisis. 

At  the  trial  It  was  conceded  that  plain- 
tiff waa  employed  and  rendered  services  for 
the  defendant  company  for  a  number  of 
years.  There  was  much  contention,  how- 
ever, as  to  the  terms  of  this  employment, 
and  as  to  the  length  of  time  it  continued ; 
the  plaintiff  contending  that  he  was  era- 
ployed  at  the  rate  of  f  150  per  month  until 
such  time  as  the  mines  of  the  company 
should  he  running  smoothly,  and  that 
then  he  was  to  receive  the  usual  compen- 
sation allowed  mining  superintendents  at 
Leadville.  The  defendant  claims  the  con- 
tract to  be  that  the  plaintiff  was  to  receive 
9150  per  month  until  such  time  as  the  mines 
of  the  company  should  reach  a  dividend- 
paying  basis,  and  that;  as  no  dividends 
had  ever  been  paid,  the  amount  of  bis 
compensation  was  to  be  computed  upon 
the  basis  of  $150  per  month,  only.  Plain- 
tiff claims  that  he  commenced  work  for 
the  defendant  company,  under  his  con- 
tract, on  the  1st  day  of  September,  18*5, 
and  continued  In  the  discharge  of  bis  du* 
tiea  as  superintendent  until  the  1st  day  of 
October,  1888.  The  defendant,  while  ad- 
mitting  that  plaintiff  commenced  work  at 
the  time  stated,  claims  that  he  was  dis- 
charged by  thecompauy  on  the  1st  day  of 
January,  18X8,  and  rendered  no  service 
after  that  time  for  which  the  company 
could  be  held  liable.  It  is  apparent  from 
the  record  that  the  "Jury  disregarded  the 
plaintiff's  claim  for  an  Increase  of  compen- 
sation, but  found  that  his  employment 
continued  until  the  1st  day  of  October,  1888, 
i.  e.  for  nine  months  beyond  the  time  at 
which  it  is  claimed  by  appellant  that  he 
wa«  discharged.  The  evidence  as  to  the 
duration  of  plaintiff's  services  for  the  com- 
pany is  q  ui  te  conliic  ting.  It  appears,  how- 
ever, that  he  remained  in  the  employment 
of  the  defendant  company, as  superintend- 
ent of  its  property  in  Lake  county,  on  the 
premises,  up  to  the  12th  day  of  December, 
1887;  that  shortly  prior  td  this  date  he 
was  requested  by  the  company  to  go  to 
New  York  to  assist  in  selling  the  mine.  In 
pursuance  of  this  request  he  went  to  New 


York.  He  testifies  that  on  several  occa- 
sions after  that  date,  at  the  request  of  the 
company,  he  went  with  its  president  to 
interview  different  parties  for  the  purpose 
of  selling  the  mine;  that  he'  remained  in 
New  York  until  the  19th  day  of  September, 
18*8,  at  which  date  he  had  some  disagree- 
ment with  the  president;  and  that  a  few 
days  after  he  left,  and  returned  to  Lead- 
ville. The  plaintiff,  upon  the  witness 
stand,  denies  positively  that  he  was  ever 
discharged.  He  says  that  he  was  never 
spoken  to  with  reference  to  the  company 
dispensing  with  his  services,  and  states 
that,  on  frequeut  occasions  during  the  time 
he  was  iu  New  York,  Mr.  Hassell  said  to 
parties,  in  bis  presence,  that  he  (plaintiff) 
was  in  the  employ  of  the  defendant  com- 
pany, and  that  he  need  not  worry  because 
he  was  doing  so  little  work ;  that  his  sal- 
ary was  going  on  just  thesame.  This  tes- 
timony is  corroborated  by  several  other 
witnesses.  Ah  against,  this  testimony,  we 
have  the  testimony  of  Mr.  Hassell,  to  the 
effect  that  when  plaintiff  arrived  in  New 
York,  in  December,  1887,  he  was  in  a  help- 
less condition,  physically  and  mentally; 
that  be  remained  in  that  condition  about 
two  months,  under  the  care  of  the  doctor, 
and  under  the  influence  of  chlorororm, 
more  or  less;  that,  as  soon  as  plaintiff 
was  able  to  discuss  business  matters,  wit- 
ness notified  him  that  he  was  no  longer  in 
the  employ  of  the  company,  and  that  he 
could  not  return  to  Leadville  in  any  official 
capacity  whatsoever  in  connection  with 
the  St.  Kevin  Miuing  Company;  that  his 
service  with  the  company  had  ceased. 
This  witness  is  indefinite  as  to  the  time  at 
which  be  claims  he  made  these  statements 
to  the  plaintiff.  This  is  practically  all  the 
testimony  in  reference  to  the  alleged  dis- 
charge of  the  plaintiff,  and  under  the  cir- 
cumstances It  is  not  a  matter  of  surprise 
that  the  jury  found  that  he  had  not  been 
discharged,  and  allowed  him  to  recover  his 
salary  as  superintendent  until  the  1st  day 
of  October,  1888.  A  continuous  employ- 
ment for  upward  of  two  years  having 
been  shown,  the  burden  was  upon  the  de- 
fendant to  show  a  termination  of  such  em- 
ployment. The  preponderance  of  evidence, 
however,  seems  to  be  in  support  of  the 
findings  of  the  jury  to  the  effect  that  such 
employment  was  not  terminated  as 
claimed  by  the  company.  A  circumstance 
going  to  show  that  plaintiff  was  not  dis- 
charged, as  claimed  by  Mr.  Hassell,  is  found 
in  the  fact  that  it  is  admitted  by  all  par- 
ties that  nothing  was  said  about  any  set- 
tlement, although  tbecompany  at  the  time 
was  admittedly  owing  the  plaintiff  in  the 
vicinity  of  $1,000.  If  there  had  been  a  dis- 
charge, It  Is  reasonable  to  conclude  that 
something  would  have  heeu  said  in  refer- 
ence  to  the  payment  of  the  amount  due. 

The  appellant  company  contends  that 
the  court  erred  in  the  rejection  of  certain 
evidence  offered  by  it.  It  claims  as  one 
ground  why  it  sought  to  terminate  the 
services  of  the  plaintiff  on  January  1, 1888, 
that,  some  time  during  the  preceding 
month,  plaintiff,  by  reason  of  sickness,  old 
age,  and  mental  infirmities,  became  unable 
to  perform  tbe  services  he  had  undertaken 
to  perform.  To  establish  this  fact  the  wit- 
ness Q.  L.  Hassell  was  asked :  "  What  was 
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Mr.  Isaacs*  condition,  physically  and  men- 
tally, at  the  time  that  he  reached  New 
York;  and  when  did  you  first  learn  of  his 
condition  at  that  time?"  In  answer  to 
this  qnestion  the  witness  stated  that 
plaintiff,  at  the  time,  was  neither  mentally 
nor  physically  competent  to  do  anything. 
This  answer  was  stricken  ont,  npou  mo- 
tion, and  to  this  ruling  an  exception  was 
duly  reserved.  If  this  was  error,  it  was 
immediately  cured,  as  the  witness  was  per- 
mitted, in  answer  to  further  interroga- 
tories, to  state  fully  plaintiff's  condition 
at  the  time,  as  will  appear  from  the  fol- 
lowing questions  and  answers  appearing 
in  the  record:  " Question.  Now,  Mr.  Has- 
sell,  what,  if  anything,  did  yon  say  to  Mr. 
Isaacs  after  his  return  from  Lead  viile  in 
December,  1887,  about  terminating  his  re- 
lations with  the  company?  (After  objec- 
tion, the  witness  answered:)  Answer. 
Well,  I  could  not  state  just  how  soon  it 
was.  In  the  course  of  a  couple  of  months, 
perhaps,  after  be  returned;  having  been 
under  thedoctor's  care,  thedoctor  visiting 
him  daily,  and  the  physician  had  told  me 
that  he  was  in  a  precarious  statp.  and 
never  would  be  able  to  go  there.  I  waited 
until  he  was  in  a  calm  state,  when  be 
wanted  to  return  here,  and  I  told  him  he 
never  could  return  to  Leadville  in  the 
capacity  of  any  official  whatever  for  the 
St.  Kevin  MiningCompany.  Q.  You  think 
that  was  about  two  months  after  he  got 
back?  A.  Just  as  soon  as  be  was  aide  to 
hear  it.  Q.  Now,  why  was  it  that  you— 
Did  you  make  the  communication  to  Mrs. 
Isaacs  soon  after  their  return,  and,  if  so, 
when?  A.  I  told  her,  perhaps,  within  the 
course  of  a  week  after  the  return,  of  course 
he  would  never  be  able  to  go  back  there 
ngain,  from  the  fact  my  letter  brought  him 
on  as  mnch  as  anything  else  from  what 
we  got  from  Mrs.  Isaacs,  and  the  fact  that 
he  was  losiug  his  mind.  She  told  Mr. 
Knowlton  that,  and  Mr.  Knowlton  will 
testify  to  It.  Q.  Now,  Mr.  Hassell,  why 
was  it  that  you  did  not  notify  him  sooner? 
State  what  the  condition  of  his  mind  was 
as  to  receiving  such  news.  A.  Well.hehad 
been  kept  under  chloroform  for  two 
months,— under  the  influence  of  chloro- 
form because  he  was  In  such  pain.  He  had 
a  bad  eye,  besidee.  He  would  be  delirious 
a  great  deal  of  the  time.  He  would  talk 
about  everything.  He  was  in  no  condition 
t«i  talk  to.  Q.  It  was  because  of  his  ina- 
bility to  understand  anything?  A.  it 
was  simply  useless  to  talk  to  a  man  in  his 
condition  at  that  time,  but  I  told  his  wife." 
It  was  admitted  by  appellant  that  plain- 
tiff was  entitled  to  pay  for  his  services  un- 
til the  1st  day  of  January,  18R8,  and  from 
the  foregoing  it  will  be  seen  that  he  was 
allowed  to  testify  fully  In  regard  to  appel- 
lee's condition  after  that  date;  and  even, 
without  objection,  volunteered  the  alleged 
statements  of  others,  made  to  him  with 
reference  to  his  condition  prior  to  leaving 
Colorado. 

The  court  refused  to  allow  witnesses 
to  testify  as  to  what  third  parties  had  said 
in  reference  to  plaintiff's  physical  and  men- 
tal condition  before  leaving  Leadville,  and 
this  ruling  Is  assigned  for  error.  Such  tes- 
timony was  clearly  hearsay,  and  therefore 
incompetent.  The  trial  judge  refused  to 


allow  other  witnesses  to  testify  as  to  plain- 
tiff 's condition  of  health  early  in  the  month 
of  December,  1887.  Such  testimony  could 
have  no  bearing  upon  the  issues  presented 
to  the  jury,  except,  possibly.  In  so  far  as  it 
might  have  tended  to  establish  his  condi- 
tion after  the  1st  day  of  January,  1888.  As 
there  was  an  abundance  of  direct  evidence 
showing  his  condition  after  that  date,  the 
exclusion  of  the  evidence  cannot  Justly  be 
regarded  as  prejudicial  or  reversible  error. 
The  Judgment  will  be  affirmed. 

GODDARD,  J.,  did  not  sit  In  this  case. 


(18  Colo.  126) 

PASCOE  v.  GRBEN.i 
(Supreme  Court  of  Colorado.  Feb.  20,  1883.) 
Town-Site  Entries — Occupancy  of  Lots. 
The  partial  building  of  a  rough  board 
shanty  on  one  of  several  lots,  which  building 
remained  unfinished  and  uninhabitable,  and  the 
placing  of  posts  around  a  portion  of  the  lot, 
is  not  such  a  bona  fide  occupancy  as  will  entitle 
one  to  a  conveyance  of  lots  under  the  townsite 
act. 

Error  to  district  court.  Pitkin  county. 

Action  by  Thomas  P.  Green  against 
Samuel  R.  Pascoe  to  determine  the  right 
to  a  conveyance  of  lots  In  the  town  site  of 
Aspen.  There  was  a  judgment  that  nei- 
ther party  is  so  entitled,  and  defendant 
brings  error.  Affirmed. 

Statement  by  the  court: 

This  action  was  brought  in  the  district 
court  of  Pitkin  county,  under  section  3283, 
p.  953,  of  the  General  Statutes,  to  deter- 
mine the  right  to  a  conveyance  of  lots  F, 
G,  H.and  I,  in  block  86, in  the  town  site  of 
Aspen.  It  appears  that  tbetown  site  was 
entered  Juue  2,  1881.  by  J.  W.  Dean,  the 
then  county  judge  of  Pitkin  county;  that 
the  entry  was  suspended,  and  the  issuance 
of  the  patent  thereby  delayed,  until  the  3d 
day  of  March,  1885,  when  a  patent  was  is- 
sued to  Dean  and  his  successors  in  trust, 
for  the  Aspen  town  site;  that,  in  1887,  M. 
G.  Miller,  then  county  judge,  as  successor 
in  trust,  gave  the  notice  required  by  law, 
and  within  the  90  days  these  parties  tiled 
their  statements  setting  forth  their  re- 
spective claims  to  the  lots  in  controversy. 
The  court  below  found,  among  other 
things,  as  follows:  -Tenth.  That,  at  the 
time  of  the  entry  of  the  town  site  of  As- 
pen, neither  the  plaintiff  nor  the  defend- 
ant nor  their  grantors  were  possessed  of  or 
entitled  to  the  possession  or  occupancy  of 
lots  F,  G,  H,  and  I,  in  block  86  of  the  town 
site  of  Aspen;"  and  adjudged  and  decreed 
that  at  the  commencement  of  this  action 
neither  The  plaintiff  nor  the  defendant  had 
the  prior  and  paramount  right  to  the 
possession  and  occupancy  of  said  lots  un- 
der and  by  virtuo  of  the  entry  of  the  town 
site.  Pascoe,  the  defendant  below,  brings 
the  case  here  for  review,  and  assigns  as 
error  that  the  tenth  finding  of  fact,  and 
the  judgment  dismissing  the  action,  are 
against  the  evidence  and  contrary  to  law. 

W.  W.  Cooley,  for  plaintiff  in  error. 
Aaron  Helms- aud  W.  O'Brien,  for  defend- 
ant In  error. 


Rehearing  denied  April  17,  1893. 


Digitized  by  Google 


Colo.) 


JOHNSON  ©.  EATON  MILLING  &  ELEVATOR  CO. 


825 


PER  CURIAM.  By  the  letter  of  the 
town-site  act  ao.1  the  decisions  of  this 
court  "  the  trust  closed  upon  the  entry  of 
the  town  site."  (Cook  v.  Rice,  2  Colo.  131 ; 
Clayton  v.  Spencer,  Id.  378;  Adams  v. 
Binkley.  4  Colo.  247.)  and  the  rights  of  the 
respective  parties  as  beneficiaries  thereun- 
der must  be  determined  as  of  that  date. 
It  is  clear  that  the  defendant  In  error 
shows  no  right  based  upcn  an  equity  ex- 
isting at  the  time  of  entry.  The  plaintiff 
Id  error  derives  bis  right,  if  any,  from  his 
grantor,  who  had,  as  the  evidence  dis- 
closes, partially  built  a  rough  board  shan- 
ty upon  one  of  the  lots  in  April  or  May, 
1881,  and  placed  posts  around  a  portion 
of  that  lot.  This  building  was  never  com- 
pleted, and  remained  unfinished  and  unin- 
habitable until  some  time  in  1885,  when  It 
was  removed  by  some  one.  We  think  the 
trial  court  might  fairly  hold  that  such 
facts  did  not  constitute  such  possession  or 
right  as  the  town-site  act  requires  to  con- 
stitute a  bona  fide  occupancy, and  such  as 
entitles  a  person  to  a  conveyance  of  lots 
nnder  the  town-site  act.  The  purpose  of 
the  act  is  to  give  to' actual  occupants  of 
town  lots  the  right  to  purchase  them  at 
the  minimum  price,  and  such  occupancy 
roust  be  of  that  character  which  evidences 
an  intention  to  utilise  them  for  either  resi- 
dence or  business  purposes,  and  not  to 
hold  them  for  speculation  merely.  The 
acts  relied  on  by  plaintiff  in  error  fall  far 
short  of  evidencing  such  intention,  and 
the  court  below  was  clearly  justified  in  so 
holding,  and  its  Judgment  is  affirmed. 


(18  Colo.  331) 
JOHNSON  et  al.  v.  EATON  MILLING  & 
ELEVATOR  CO. 
(Supreme  Court  of  Colorado.    April  3,  1893.) 

Liability  or  Sorett — Principal  Acting  in  Dif; 
pkkbxt  Capacities. 
A  surety  in  a  bond  given  by  the  prin- 
cipal for  the  faithful  performance  of  his  duties 
as  the  treasurer  of  a  corporation  is  not  liable 
for  defalcations  made  by  the  principal  while 
acting  as  general  manager,  and  not  as  treas- 
urer. 

Appeal  from  district  court.  Weld  county. 

Action  by  the  Eaton  Milling  &  Elevator 
Company  against  Bruce  F.  Johnson  and 
William  H.  Nice,  on  the  bond  of  Nice,  as 
treasurer  of  plaintiff  corporation.  From 
a  judgment  in  plaintiff's  favor,  defendants 
appeal.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HAYT,  C.  J. : 

Appellee,  the  Eaton  Milling  &  Elevator 
Company,  a  corporation,  was  organized 
in  1887.  At  the  first  meeting  of  the  direct- 
ors, Benjamin  H.  Eaton  was  elected  pres- 
ident, William  B.Grant  secretary,  and  ap- 
pellant William  H.Nice  treasurer,  and  also 
manager.  The  company  entered  upon  ac- 
tive business  operations  on  July  20,  1887, 
and  carried  on  for  a  time  a  milling  and  ele- 
vator business  at  Eaton,  Colo.  It  suc- 
ceeded to  the  business  of  B.  H.  Eaton  & 
Co.,  a  firm  consisting  of  B.  H.  Eaton  and 
appellant  William  H.  Nice.  The  copart- 
nership business,  however,  was  continued 
In  part  for  a  time  after  the  organization 


of  the  corporation,  Mr.  Nice  continuing  to 
act  as  managing  partner  of  the  firm  of  B. 
H.  Eaton  &  Co.  The  by-laws  of  the  com- 
pany, adopted  at  Its  first  meeting,  provid- 
ed, inter  alia,  that  the  officers  of  the  com- 
pany should  consist  of  a  president,  vice 
president,  secretary,  treasurer,  and  man* 
ager,  and  that  such  officers  might  be  re- 
quired to  give  bond  for  the  faithful  per- 
formance of  their  duties,  as  the  board  of 
directors  should  direct;  audit  is  further 
provided  by  the  by-laws  that  the  treasurer 
shall  be  the  custodian  of  the  funds  of  the 
company,  until  the  name  shall  be  disposed 
of  by  order  of  the  board  of  directors, 
and  that  the  manager  should  bavecontrol 
of  the  company's  business,  under  thedlrec- 
tlon  of  the  board  of  directors.  At  a  sub- 
sequent meeting  or  the  board  ef  directors, 
an  order  was  entered  of  record  "that  the 
manager  and  secretary  be  allowed  until 
next  meeting  to  get  their  bonds."  At  still 
another  meeting,  held  September  27, 1H87, 
the  minutes  show  that  the  president  re- 
ported his  approval  of  the  treasurer's  and 
secretary's  bonds.  The  bonds  thus  ap- 
proved were  the  only  bonds  ever  given. 
That  given  by  Nice  is  conditioned  upon 
the  proper  discbarge  by  him  of  his  duties 
as  treasurer.  In  only  two  instances  other 
than  those  already  mentioned  do  the  rec- 
ords disclose  any  mention  of  the  treasurer 
prior  to  the  defalcation  herein  set  forth, 
viz.:  The  minutes  of  a  meeting  of  the 
company  held  August  23.  1887,  show  the 
following:  "That  Mr.  Nice,  as  treasnrer, 
be  authorized  to  borrow  for  the  use  of  the 
Eaton  Milling  &  Elevator  Company  such 
sums  of  money  as  may  be  needed  from 
time  to  time,  not  to  exceed  $30,000.  sign- 
ing therefor,  *W.  H.  Nice,  Treasurer;'" 
and,  second,  at  a  meeting  held  September 
27, 18S7,  the  following:  "That  Mr.  Nice, 
as  treasurer,  be  authorized  to  borrow  for 
the  use  of  the  Eaton  Milling  &  Elevator 
Company  such  sums  of  money  as  may  be 
needed  from  time  to  time,  not  to  exceed 
$35,000,  In  addition  to  $30,000,  provided 
for  on  August  23,  1887,  signing  therefor, 
*W.  H.  Nice,  Treasurer.' ■  Mr.  Nice  con- 
tinued to  act  as  treasurer  and  manager 
for  the  company  from  its  first  meeting, 
in  September,  1887,  until  July  7. 1*88,  at 
which  time  it  came  to  the  knowledge  of 
the  company  that  he  bad  misappropriated 
its  funds  to  the  amount  of  several  thou- 
sand dollars,  and  he  was  immediately  re- 
moved from  both  of  said  offices.  The  dis- 
trict court  found  that  Mr.  Nice  was  short 
to  the  amount  of  $8,418.86,  and  entered 
Judgmentfor  this  sum  and  interest  against 
both  principal  and  surety  upon  his  bond 
as  treasurer.  To  reverse  this  judgment, 
the  case  is  brought  here  by  appeal. 

H.  N.  Haynes.for  appellants.  McCreery 
&  Bates,  for  appellee. 

HAYT,  C.  J.,  (after  stating  the  facts.) 
As  applicable  to  this  case,  the  following 
principles  with  reference  to  the  liability  of 
sureties  upon  official  bonds  may  be  stated. 
They  are  founded  in  sound  reason,  and 
supported  by  authority.  First.  The  lia- 
bility of  a  surety  is  to  be  strictly  con- 
strued, but  this  rule  does  not  exclude  a 
fair  consideration  of  the  instrument  from 
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which  the  obligation  1b  derive  1.  Second. 
Where  there  are  several  officers  of  an  In- 
stitution, as  of  a  bank,  and  it  is  the  cus- 
tomary and  usual  course  of  business  at 
such  institutions  for  one  officer  to  tempo- 
rarily discharge  the  duties  of  another  In 
case  of  the  letter's  absence  or  sickness,  a 
surety  of  the  former  is  usually  liable  for 
default  made  while  his  principal  is  thus 
temporarily  filling  the  place  of  another 
officer.  Third.  Where  the  same  person 
holds  two  separate  positions,  each  requir- 
ing distinct  and  independent  duties  from 
the  other,  a  surety  upon  a  bond  given  to 
cover  the  acts  of  the  principal  in  the  dis- 
cbarge of  the  duties  devolving  upon  such 
principal  while  acting  in  one  of  such  ca- 
pacities cannot  be  extended  so  as  to  cover 
defaults  occurring  in  the  other.  Associa- 
tion v.  Conkling,  90  N.  Y.  116;  Bank  v.  El- 
wood,  21  N.  Y.  88;  Bank  v.  Ziegler,  49 
Mich.  157,  13  N.  W.  Rep.  496;  Rogers  v. 
Odom.86N.C432;  Cooper  v.  People,  85  111. 
417;  Orman  v.  City  of  Pueblo,  8  Colo.  292, 
6  Pac.  Rep.  931. 

The  claim  of  the  appellants  is  that  the 
record  fails  to  disclose  any  omission  or  Im- 
proper conduct  on  the  part  of  Nice  in  his 
capacity  as  treasurer,  but  that  the  im- 
proper conduct  complained  of  occurred  in 
connection  with  his  office  as  general  man- 
ager for  the  company,  for  which  office  no 
bond  was  given.  The  office  of  manager 
was  the  principal  office  created  by  the  by- 
laws of  the  company.  This  officer  was 
given  control  and  management  of  appel- 
lee's buttiness.  It  is  true  that  this  was 
nominally  under  the  direction  of  the  board 
of  directors,  but,  as  the  directors  met  only 
at  rare  intervals,  the  general  manager 
waB  allowed  to  exercise  almost  absolute 
control  in  directing  the  details  of  the  com- 
pany's business.  He  with  the  secretary 
were  the  only  officers  of  the  corporation 
allowed  salaries;  the  former  at  the  rate  of 
f 2,000,  and  the  latter  at  the  rate  of  91,200, 
per  annum.  It  is  shown  tbat  it  was  the 
custom  of  the  corporation  to  purchase 
grain  through  the  firm  of  B.  H.  Eaton  &  Co., 
the  latter  buying  the  grain  from  the  farm- 
ers, and  In  turn  selling  it  to  the  milling  and 
elevator  company.  An  open  account  was 
kept  by  the  latter  with  the  former,  and 
Nice  advanced  large  sums  of  money  to 
the  copartnership,  of  which  the  president 
of  the  milling  company  constituted  one 
member,  and  he  (Nice)  the  other.  The  ad- 
vances were  made  without  authority,  but 
were  made  in  the  course  of  transactions 
in  grain,  entered  into  by  the  general  man- 
ager. The  shortage  for  which  the  surety 
was  held  responsible  is  made  np  almost 
entirely  of  advances  so  made.  While  it  is 
true  that  Nice,  as  treasurer,  executed 
notes,  and  procured  the  same  to  be  dis- 
counted, he  placed  the  proceeds  thereor  to 
the  credit  of  the  company.  The  raising  of 
■  money  and  the  placing  of  the  same  with 
the  depository  designated  seem  to  have 
constituted  his  only  transactions  as  treas- 
urer, and  these  were  undertaken  in  pursu- 
ance of  authority  expressly  conferred  by 
resolution,  duly  adopted.  This  resolution 
also  provided  the  manner  in  which  such 
deposits  should  be  checked  out.  The  res- 
olution reads  as  follows:  14 Resolved,  that 
all  moneys  received  by  the  company  shall 


be  deposited  in  the  name  of  the  Eaton 
Milling  &  Elevator  Company,  and  tbat 
William  H.  Nice  be,  and  Is  bereby,  author- 
ized to  check  the  same  out  for  the  uses  of 
this  company,  signing,  'The  Eaton  Milling 
&  Elevator  Company.  By  William  H. 
Nice,  Manager.' "  This  resolution  was  ex- 
pressly an thorized  by  the  by-laws  of  ap- 
pellee. By  it  the  disbursement  of  the  funds 
was  given  entirely  in  the  charge  of  the 
general  manager.  Applying  the  principles 
of  law  above  stated  to  these  farts,  the 
liability  of  the  surety  on  the  bond  of  the 
treasurer  cannot  be  upheld.  The  mis- 
conduct complained  of  grew  out  of  the  im- 
proper disbursement  of  the  company's 
funds.  In  paying  out  this  money,  Nice 
acted  as  general  manager,  and  not  as 
treasurer.  His  acts  in  so  doing  do  uot 
come  under  the  principle  governing  in 
cases  where  an  officer,  by  reason  of  hold- 
ing one  position,  and  as  incidental  there- 
to, temporarily  performs  the  duties  usual- 
ly devolving  upon  another.  It  was  the 
express  intention  of  the  company  to  re- 
quire Nice  also  to  give  a  bond  for  the  faith- 
ful performance  of  'the  duties  of  general 
manager.  If  such  bond  had  in  fact  been 
given,  It  would  without  doubt  have  cov- 
ered the  transaction  now  complained  of. 
The  fact  tbat,  through  the  neglect  of  oth- 
er officers  of  the  company,  such  a  bond 
was  uot  required,  furnishes  no  reason  why 
the  obligation  of  the  surety  upon  this 
bond  should  be  extended  bo  as  to  cover 
his  transactions  as  general  manager. 
The  condition  of  the  obligation  made  the 
basis  of  this  suit  reads  as  follows :  "  That 
whereas,  the  said  William  H.  Nice  has 
been  appointed  bythesaid  the  Eaton  Mill- 
ing &  Elevator  Company  as  treasurer  for 
said  company:  Now,  if  the  said  William 
H.  Nice  shall  well  and  faithfully  discharge 
his  duties  as  said  treasurer,  and  shall  faito- 
fully  account  for  all  moneys,  property, 
and  other  things  which  may  come  into  his 
possession  or  under  his  control  and  man- 
agement as  such- treasurer,  then  the  above 
obligation  to  be  void;  otherwise,  to  re- 
main iu  full  force  and  virtue. "  The  recital 
in  the  bond  shows  that  Nice  bad  been  ap- 
pointed treasurer  of  the  corporation,  and 
his  surety  promised  only  that  he  would  he 
responsible  for  the  faithful  performance  of 
the  duties  appertaining  to  that  office. 
Adopting  the  language  of  the  court  of  ap- 
peals of  New  York  in  Association  v.  Conk- 
ling, supra :  "That  was  the  office  brought 
to  the  attention  of  the  surety,  and  which 
he  had  in  mind  when  be  executed  the 
bond.  The  recital  in  such  bond,  undertak- 
ing to  express  the  precise  intent  of  the 
parties,  controls  a  condition  or  obligation 
wblcb  follows,  and  does  not  allow  it  any 
operation  more  extensive  than  the  recital 
which  is  its  key."  The  facts  In  the  case 
before  us  are  much  stronger  infuvor  of  the 
surety  than  in  the  New  York  case,  for  there 
the  letter  of  the  condition  following  the 
recital  was  more  extended  than  the  recital 
itself,  but  such  is  not  the  fact  in  the  case 
at  bar.  There  is  nothing  In  the  bond  be- 
fore us  to  indicate  tbat  it  was  executed  for 
the  purpose  of  indemnifying  the  company 
for  any  act  of  Nice  as  general  manager. 
The  Judgment  of  the  district  court  is  ac- 
cordingly reversed. 
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ST.  VRAIN  STONE  CO.  t.  DENVER,  U.  & 
P.  R.  CO. 

(Supreme  Court  of  Colorado.   April  3,  1893.) 
Parol  Evidence— Pbaod— Trial—  Findings— 
Reception  op  Evidence. 

1.  A  written  contract  for  the  payment  of 
money  to  a  railroad  company  obligated  the  com- 
pany to  locate  its  road  through  a  certain  canon, 
if,  upon  survey,  it  should  be  found  practicable, 
and  provided  that  the  line  through  the  canon 
could  be  constructed  at  an  expense  of  not  more 
than  $1,000  in  excess  of  constructing  the  same 
without  the  canon.  Held,  in  an  action  on  the 
contract  by  the  railroad  company,  which  had 
constructed  its  road  without  the  canon,  that 
parol  evidence  was  not  admissible  to  show  that 
the  company,  before  the  execution  of  the  con- 
tract, had  fraudulently  represented  to  defend- 
ant that  the  route  through  the  canon  was  prac- 
ticable, and  that  the  road  would  be  located 
there. 

2.  When  the  court  has  found  as  a  fact 
that  the  construction  of  a  road  through  the 
canon  would  be  more  than  $1,000  in  excess  of 
its  construction  without  the  canon,  the  failure 
of  the  court  to  find  whether  the  route  through 
the  canon  is  practicable  is  immaterial. 

3.  A  party  cannot  be  relieved  from  express 
and  definite  conditions  voluntarily  inserted  in 
a  written  contract  on  the  mere  gronnd  that  at 
the  time  of  executing  the  contract  verbal  con- 
ditions were  agreed  to,  contradicting  the  writ- 
ing. 

4.  When  a  pleading  contains  both  material 
and  immaterial  allegations,  it  is  not  error  to 
overrule  a  demurrer  to  the  pleading  as  an  en- 
tirety, and  on  the  trial  disallow  testimony  offer- 
ed in  support  of  the  immaterial  allegations,  and 
admit  it  as  to  the  sufficient  and  material  allega- 
tions. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  the  Deuver,  Utah  &  Pacific 
Railroad  Company  against  the  St.  Vraln 
Stone  Company  on  a  written  contract. 
From  a  jndgment  In  plaintiff's  favor,  de- 
fendant appeals.  Affirmed. 

The  other  facts  folly  appear  In  the  fol- 
lowing statement  by  HAYT,  C.  .7.: 

The  appellee,  the  Denver,  Utah  &  Pacific 
Railroad  Company,  commenced  this  action 
in  the  district  court  upon  a  written  con- 
tract, the  terms  of  which  are,  In  substance, 
as  follows:  (1)  TheSt.  Vraln  Stone  Com- 
pany agrees  to  sell  and  convey  to  Stout, 
Gallagher  &  Lay  80  acres  of  land  and 
some  personal  property  In  Boulder  coun- 
ty, Colo.  (2)  Stout,  Gallagher  &  Lay 
agree  to'pay  therefor  $3,000  in  cash,  and 
give  four  promissory  notes,— two  for  the 
sura  of  f 750  each,  payable  in  six  months, 
and  two  for  the  sum  of  $750  each,  paya- 
ble In  one  year,— with  Internet  at  8  per 
cent. -per  annum:  notes  to  be  secured  by 
deed  of  trust.  (3)  Upon  the  completion 
of  the  above  requirements  the  St.  Vrain 
Stone  Company  was  to  Indorse  to  the 
Denver,  Utah  &  Pacific  Railroad  Compa- 
ny, without  recourse,  one  of  said  notes 
for  f750  payable  in  six  months,  and  one 
for  a  like  sura  payable  In  one  year,  and  al- 
so pay  said  railroad  company,  in  cash,  the 
sum  of  $1,000.  (4)  In  consideration  of 
these  notes  and  the  cash  payment  men- 
tioned, the  Denver.  Utah  &  Pacific  Rail- 
road Company  agrees  to  "commence  as 
soon  as  may  be,  and  with  all  convenient 
speed  construct,  a  branch  of  its  railroad 
from  Stone  Canon  switch  to  the  above- 


described  eighty  seres  of  land,  and  to  lo- 
cate the  same,  if  practicable,  through 
what  is  known  as 'Crooked  Canon,' and 
said  Crooked  canon  shall  be  located  as 
the  route  of  said  railroad  if  upon  the  sur- 
vey it  bn  found  practicable  to  there  locate 
and  construct  a  line  which  can  be  after- 
wards conveniently  operated,  and  provid- 
ed, furcher,  that  the  said  line  through 
Crooked  canon  can  be  constructed  at  an 
expense  of  not  more  than  $1,000  in  excess 
of  the  expense  of  constructing  the  same 
without  the  canon."  It  is  admitted  that 
Stout,  Gallagher  &  Lay,  parties  of  the  sec- 
ond part,  complied  with  the  obligation 
imposed  upon  them  by  the  agreement,  by 
depositing  in  the  First  National  Bank  of 
Denver  $3,000  in  cash  to  the  credit  of  the 
St.  Vraln  Stone  Company,  the  first  party 
to  the  agreement;  also,  their  four  promis- 
sory notes  and  deed  of  trust,  as  provided 
by  the  terms  of  the  contract.  The  third 
party  to  the  agreement,  the  Denver,  Utah 
&  Pacific  Railroad  Company,  alleges  that 
it  constructed  a  branch  of  Its  railroad  as 
it  had  agreed  to  do,  and  demanded  of  the 
St.  Vrain  Stone  Company  the  $1,000  in 
cash,  and  two  notes  of  $750  each,  and  up- 
on refusal  brought  this  action  to  recover 
from  the  St.  Vraln  Stone  Company  dam- 
ages for  Its  failure  to  comply  with  the 
terms  of  its  contract.  The  answpr  of  the 
defendant,  the  St.  Vrain  Stone  Company, 
admits  making  the  agreement  and  failure 
ou  its  part  to  comply  therewith,  and  ad- 
mits that  said  Stout,  Gallagher  &  Lay  have 
deposited  $3,000  in  cash  and  the  fourprom- 
issory  notes  in  the  bank,  as  they  had  agreed 
to  do.  It  alleges,  however— First.  That 
Stout,  Gallagher  &  Lay  and  the  Denver, 
Utah  &  Pacific  Railroad  Company  con- 
spired together  to  defraud  It  by  inducing 
It  to  sell  Its  property  at  much  less  than 
Its  true  value.  Second.  That  the  Denver, 
Utah  &  Pacific  Railroad  Company  agreed 
with  the  St.  Vraln  Stone  Company  that 
if  the  stone  company  would  sell  the  80 
acres  of  land  to  Stout,  Gallagher  &  Lay 
for  $6,000,  and  would  contribute  and  pay 
plaintiff  $2,500,  partly  in  cash,  and  partly 
in  notes,  plaintiff  would  build  a  railroad 
from  Stone  Canon  switch  to  defendants' 
lands,  and  transport  over  said  road, 
when  completed,  stone  from  defendants' 
quarries.  Third.  That,  to  induce  the  St. 
Vrain  Stone  Company  to  execute  the  said 
agreement,  the  railroad  company  verbal- 
ly assured  defendant  that  the  route 
through  Crooked  canon  was  a  practicable 
route,  except  that,  by  reason  of  the  ab- 
ruptness of  the  curves  and  the  difficulty 
of  the  grade  therein,  It  might  be  imprac- 
ticable to  operate  the  same  conveniently, 
but  that  with  an  additional  expense,  not 
exceeding  $500,  the  roadbed  could  be  made 
entirely  practicable  through  the  cunon, 
and  that  if,  upon  full  examination,  It 
should  be  found  impracticable  to  construct 
a  roadbed  through  said  Crooked  canon 
which  could  afterwards  be  conveniently 
operated,  the  plaintiff  would  afterwards, 
at  Its  own  cost  and  expense,  construct 
switches  connected  with  its  railroad  lead- 
ing to  and  into  the  said  Crooked  canon 
and  into  the  lands  of  defendant  aforesaid, 
at  both  ends  of  the  said  canon,  and  would 
thereby  afford  the  defendant  all  the  serv- 
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Ice  it  might  require  for  the  transportation 
of  stone.  Fourth.  That  plaintiff  and 
Stout,  Gallngher  &  Lay  made  an  agree- 
ment to  the  effect  that,  by  means  of  such 
fraudulent  representations  and  pretenses, 
plaintiff  should  procure  defendant  to  con- 
vey to  Stout,  Gallagher  &  Lay  said  80 
acres  of  land,  which  were  to  be  operated 
as  a  stone  quarry,  with  exclusive  privi- 
leges to  said  Stout,  Gallagher  &  Lay  for 
transporting  tbeir  stone,  and  would,  to 
prevent  defendants  from  being  a  compet- 
itor, reruse  to  construct  said  railroad  in 
the  agreement  In  the  complaint  men- 
tioned, or  any  switches.  Fifth.  That, aft- 
er the  written  agreement  was  executed, 
plaintiff  made  a  further  survey,  and  noti- 
fied defendant  that  It  was  practicable  to 
construct  said  railroad  through  said 
Crooked  canon,  and  thereby  caused  de- 
fendant to  have  executed  deeds  from  the 
several  proprietors  of  lands  for  a  50-foot 
right  of  way,  and  did  likewise  deposit  In 
said  bank  its  own  deed  for  right  of  way. 
Sixth.  That  Stout,  Gallagher  &  Lay,  on 
June  7,  1887,  took  possession  of  the  land 
mentioned  in  the  complaint,  and  of  the 
personal  property  thereon,  and  began  to 
work  and  quarry  the  same,  and  have  ever 
since  continued  to  do  so.  Seventh.  That 
the  railroad  might  practically  have  been 
constructed  and  conveniently  operated 
through  Stone  canon.  The  demurrers  of 
Stout,  Gallagher  &  Lay  and  of  theNebras- 
ka  &  Colorado  Stone  Company  to  this 
pleading  were  sustained,  and  as  to  them 
the  cross  complaint  was  dismissed.  The 
answer  of  the  Denver,  Utah  &  Pacific 
Railroad  Company  to  the  cross  complaint 
admits  that  it  did  not  locate  said  railroad 
through  Crooked  canon  because  upon  a 
survey  it  was  not  practicable  to  locate  or 
construct  it  therein,  and  because  it  could 
not  have  been  conveniently  operated  if  it 
had  been  ho  constructed,  and,  further, 
because  it  would  have  cost  more  than 
$ 1,000  in  excess  of  the  expense  of  construct- 
ing it  without  said  canon;  denies  all  oth- 
er allegations  of  the  cross  complaint.  A 
trial  to  the  court  without  a  jury  resulted 
in  findings  for  the  plaintiff,  and  a  judg- 
ment In  its  favor  for  the  amount  of  plain- 
tin's  demand.  The  defendant  brings  the 
case  here  by  appeal. 

Wells,  McNeal  &  Taylor,  for  appellant. 
Wolcott  &  Vaile,  for  appellee. 

HAYT,  C.  J.,  (after  stating  the  faets.) 
A  question  is  raised  with  reference  to  the 
form  of  defendant's  pleadings,  but,  as  the 
determination  of  such  question  can  in  no 
way  affect  the  result,  the  merits  of  the 
controversy  will  be  considered  without 
any  reference  to  it.  Counsel  for  defendant 
offered  evidence  at  the  trial  tending  to 
show  that  it  was  orally  agreed  that  the 
road  should  be  constructed  through 
Crooked  canon,  at  the  time  the  written 
contract  was  executed ;  in  other  words, 
the  claim  is  that  a  written  agreement  to 
locate  the  line  within  the  canon  upon  cer- 
tain express  conditions  can  by  parol  be 
changed  to  an  absolute  agreement  to  do 
so.  The  rule  that  a  written  contract  can- 
not be  varied  or  contradicted  by  evidence 
of  a  contemporaneus  oral  agreement  is 


elementary.  This  rule  precluded  the  ad- 
mission of  the  evidence  proposed.  The 
written  contract  provides  that  said  road 
shall  be  located  through  Crooked  canon 
"If  upon  survey  it  be  found  practicable  to 
there  locate  and  construct  a  line  which 
can  be  afterwards  conveniently  operated, 
and  provided,  further,  thai  the  said  line 
through  Crooked  canon  can  be  construct- 
ed at  an  expense  of  not  more  than  f  1,000 
in  excess  of  the  expense  of  constructing 
the  same  without  the  said  canon."  This 
agreement,  providing,  as  it  does,  for  a  sur- 
vey as  a  basis  for  the  location  of  the  line, 
and  for  the  construction  of  the  Hue  with- 
out the  canon  if  certain  conditions  are 
found  to  exist,  will  not  admit  of  such  proof. 
By  the  oral  evidence  proposed  it  is  at- 
tempted to  show  that  the  canon  location 
was  certainly  and  definitely  agreed  upou. 
to  the  exclusion  of  the  route  outsldeof  the 
canon.  This  is  in  direct  contradiction  of 
the  terms  of  the  written  agreement.  If 
such  proof  is  admissible  under  the  claim  of 
fraud,  then  any  oral  agreement  would  be 
admissible  to  vary  and  contradict  the 
terms  of  a  written  contract.  This  cannot 
be  permitted.  The  rule  contended  for, 
would, if  adopted,  introduce  an  element  of 
uncertainty  into  written  contracts  that 
conld  only  be  productive  of  strife  between 
the  parties.  After  a  written  contract  has 
been  executed,  oral  negotiations  leadiug 
up  to  such  a  contractcannot  be  shown  for 
the  purpose  of  changing  or  contradicting 
its  terms. 

As  this  is  the  only  proof  of  fraud  to  be 
found  in  the  evidence,  and  the  considera- 
tion for  the  written  contract  sufficiently 
appearing,  but  one  question  is  left  for  re- 
view. It  was  contended  by  defendant 
that  no  practicable  route  for  the  road 
could  be  found  within  the  canon.  This 
was  disputed  by  the  testimony  of  wit- 
nesses introduced  by  the  plaintiff.  The 
record  displays  a  large  amountof  conflict- 
ing evidence  upon  thisquestion  of  practica- 
bility, and  complaint  is  now  made  be- 
cause the  trial  court  failed  to  determine 
upon  which  side  lay  the  preponderance. 
The  determination  of  this  question  is  en- 
tirely unimportant,  the  court  having 
found  from  the  evidence  that  to  build  any 
line  that  could  be  operated  within  the 
canon  would  necessitate  the  expenditure 
of  more  than  91,000  over  and  above  the 
cost  of  the  constructed  line  outside  the 
canon.  It  being  shown  tbat  the  latter 
route  is  practicable,  and  the  written  con- 
tract providing,  as  it  does, that  a  line  was 
only  to  be  constructed  within  the  canon 
in  case  the  expense  to  be  incurred  thereby 
should  not  be  more  than  $ 1,000  in  addi- 
tion to  tbeexpenseof  constructing  the  line 
outside  of  the  canon,  the  plaintiff  was  re- 
leased from  constructing  the  line  wltbin 
the  canon  by  the  express  finding  of  the 
court  upon  the  question  of  cost,  this  being 
one  of  the  conditions  of  the  written  con- 
tract upon  which  the  plaintiff  ht»d  a  right 
to  rely.  The  defendant,  without  doubt, 
failed  to  realize  the  benefits  wblch  were 
expected  to  result  from  the  construction  of 
the  railroad.  The  courts  cannot,  how- 
ever, afford  relief,  as  this  would  necessitate 
the  making  of  a  new  contract  for  the  par. 
ties  in  place  of  the  one  tbey  deliberately 
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entered  Into.  Although  there  la  serious 
conflict  in  the  evidence  as  to  the  amount 
of  the  additional  expense  required  to 
build  a  railroad  in  the  canon,  we  cannot 
set  asida  the  finding  of  the  trial  court  that 
It  would  exceed  $1,000,  supported,  as  the 
finding  is,  by  competent  evidence.  The 
judgment  is  accordingly  affirmed. 

On  Rehearing:. 

PER  CURIAM.  It  is  urged  as  a  ground 
for  rehearing  that,  while  the  district  court 
overruled  a  general  demurrer  to  the  cross 
complaint  interposed  by  the  defendant, 
the  St.  Vrain  Stone  Company,  the  court, 
nevertheless,  upon  the  trial  (another  judge 
presiding)  refused  to  admit  testimony  in 
support  of  certain  allegations  of  the  cross 
complaint.  This  apparent  inconsistency 
is  not  difficult  of  explanation.  The  plead- 
ing demurred  to  was  very  lengthy.  Many 
of  its  avermeuts  were  entirely  immaterial. 
Among  other  things,  however,  it  contained 
the  following:  "And  defendant  avers  that 
in  truth  and  In  fact  the  said  railroad  from 
Stone  Canon  switch  aforesaid  to  the  lands 
so  by  defendant  sold  to  the  said  Stout, 
Gallagher  and  Lay  might  practicably  have 
been  located  and  constructed  through  the 
said  Crooked  canon,  and  might  after  wards 
have  been  conveniently  operated,  and 
could,  presently  after  the  making  of  the 
contract  in  tberomplaint  mentioned,  have 
been  constructed  through  the  said  Crooked 
canon  at  the  expense  of  not  more  than  one 
thousand  dollars  more  than  the  expeuse 
of  constructing  the  same  without  the  said 
canon."  This  allegation  undoubtedly 
constituted  a  good  defense  to  plaintiff's 
action,  and  so  It  was  not  error  to  overrule 
the  demurrer.  It  may  be  that  all  material 
matters  averred  in  the  cross  complaint 
might  have  been  given  In  evidence  under 
the  general  denial  of  the  answer.  If  so,  it 
would  not  have  been  error  to  have  sus- 
tained the  demurrer;  but  as  the  demurrer 
went  to  the  whole  pleading,  and,  as 
no  motion  to  strike  out  "redundant, 
immaterial,  or  insufficient"  matters  was 
Interposed,  it  was  not  error  to  allow 
the  whole  pleadiog  to  stand,  and  then, 
on  the  trial,  disallow  testimony  offered 
in  support  of  immaterial  allegations, 
so  long  an  all  competent  evidence  in 
support  of  material  and  sufficient  allega- 
tions was  admitted.  Code.  §  60;  Smith  v. 
Salomon,!  Colo.  176;  People  v.  Lothrop,  3 
Colo.  428;  Railroad  Co.  v.  Blake,  Id.  417. 
Counsel  for  appellant  state  the  controver- 
sy interrogatively  as  follows:  "If  it  be 
true,  then,  as  alleged  in  the  cross  com- 
plaint, that  before  or  at  the  time  of  the 
making  of  the  written  contract  sued  on 
plaintiff  represented  to  defendant  that  the 
route  through  the  canon  was  a  practica- 
ble one,  and  that  a  road  could  be  con- 
structed there  within  $ 1.000  of  the  cost  of 
one  without,  and  thereby  induced  defend- 
ant to  enter  into  the  writing  which  allows 
plaintiff  to  construct  without  in  case  it 
could  not,  within  the  conditions  named, 
be  constructed  within  the  canon,  and  the 
finding  of  the  trial  court  is  correct  that  in 
fact  the  line  could  not  Deconstructed  within 
the  conditions  named,  was  not  the  repre- 
sentation, according  to  the  decisions  cited 
and  the  simplest  principles  of  honesty,  a 


fraudulent  representation?"  This  ques- 
tion, as  a  legal  proposition,  is  not  difficult 
to  answer.  Notwithstanding  the  prior 
survey  alleged  to  have  been  made  by  plain- 
tiff throngh  Crooked  canon  before  the  exe- 
cution of  the  written  agreement,  and  the 
representations  alleged  to  have  been  made 
by  plaintiff  that  the  route  through  said 
canon  was  practicable  with  a  slight  addi- 
tional expense  not  exceeding  f 500,  it  ap- 
pears that  the  parties  signed  the  contract 
containing  the  express  agreement  that 
"said  Crooked  canon  shall  be  located  as 
the  route  of  the  said  railroad,  if  upon  the 
survey  it  be  found  practicable  to  there  lo- 
cate and  construct  a  line  which  can  be  aft- 
erwards conveniently  operated,  but  pro- 
vided, further,  that  the  said  line  through 
Crooked  canon  can  be  constructed  at  an 
expense  of  not  more  than  f 1,000  in  excess 
of  the  expense  of  constructing  the  same 
without  the  said  canon."  The  cross  com- 
plaint admits  that  defendant  executed  the 
written  agreement,  and  makes  no  claim 
that  its  contents  were  not  understood; 
and  further  alleges  that  plaintiff,  "at  the 
time  of  the  preparation  and  execution  of 
the  said  agreement,  and  before  that,  also, 
verbally  assured  and  promised  defendant 
(but.  subtly  contriving  to  deceive  and  de- 
fraud this  defendant,  refused  to  insert  such 
promises  in  the  said  written  agreement) 
that  if,  upon  full  examination,  it  should 
be  found  impracticable  to  locate  and  con- 
struct a  line  of  railroad  through  the  said 
Crooked  canon  which  could  afterwards  be 
conveniently  operated,  nevertheless  it,  the 
said  plaintiff,  would  afterwards,  at  its  own 
cost  and  expense,  construct  switches  con- 
nected with  its  said  railroad  leading  to  and 
into  the  said  Crooked  canon  and  Into  the 
lands  of  the  defendant  aforesaid."  These 
averments  are  wholly  Inconsistent  with 
the  theory  that  defendant  executed  the 
written  agreement  relying  unconditional- 
ly upon  plaintiff's  representation  that  it 
had  already  made  a  survey,  and  that  it 
could  and  would  bulid  its  road  through 
Crooked  canon. 

The  cases  relied  upon  by  counsel  to  sus- 
tain their  view  of  the  controversy  are  not 
altogether  in  point.  In  the  case  or  Peter- 
son  v.  Johnson,  22  Wis.  21,  the  action  was 
upon  a  promissory  note  against  the  mak- 
er by  one  having  only  the  rights  of  tbo 
payee.  The  defendant  was  permitted  to 
show  by  parol  a  partial  failure  of  consid- 
eration of  the  note  sued  on.  His  defense 
was  that  at  the  time  be  executed  the  note 
be  had  been  garnished  at  the  suit  of  a 
third  party  against  the  payee,  and  that  it 
was  agreed  that  whatever  sum  he  might 
be  required  to  pay  by  virtue  of  such  gar- 
nishment should  be  deducted  from  the 
amount  of  the  note.  The  note,  however, 
was  absolute  In  Its  terras.  Chief  Justice 
Dixon,  delivering  the  opinion  of  the  court, 
declared  that,  as  partial  failure  of  consid- 
eration Is  a  defense  pro  tanto  against  an 
action  upon  a  promissory  note,  obviously 
parol  evidence  must  be  admitted  to  prove 
sucb  failure.  The  learned  judge  further 
says:  "The  true  consideration  for  a  prom- 
issory note  never  appears  on  the  face  of  it. 
The  words  'value  received  *  are  merely  form- 
al, and  not  conclusive.  If  we  would 
know,  then,  what  the  real  consideration 
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was,  and  whether  the  whole  or  any  part 
of  it  was  wanting,  we  must  learn  it  by  ex- 
trinsic verbal  or  written  evidence;  and 
such  evidence  roust  come  down  to  the 
very  point  of  time  when  the  note  was  exe- 
cuted, showing  the  dealings  and  relations 
of  the  parties,,  and  what  was  then  said 
and  done  by  them.  To  hold  that  such  a 
defense  may  be  made,  and  yet  that  such 
evidence  is  inadmissible,  would  be,  as 
was  well  observed  by  the  court  in  Morgan 
v.  Fullenstein,  [27  111.  32,]  to  exclude 
the  defense  altogether.  It  is  for  this  rea- 
son chat  parol  evidence  to  show  a  par- 
tial or  total  failure  of  consideration  Is  not 
within  the  rule  which  excludes  such  evi- 
dence to  vary  or  contradict  the  terms  of  a 
written  contract. "  Suppose  the  parties  in 
the  Peterson-Johnson  Case,  instead  of 
executing  a  promissory  note,  had  execut- 
ed a  written  contract  stating  therein 
fully  certain  conditions  upon  which  the 
debtor  might  be  excused  from  payment. 
In  an  action  by  the  creditor,  or  one  hav- 
ing only  his  rights,  against  the  debtor 
upon  such  written  contract,  would  ei- 
ther party  have  been  at  liberty  to  contra- 
dict or  vary  the  conditions  thus  stated  in 
writing  on  the  mere  ground  that  there 
was  an  oral  agreement  different  from  the 
writing?  The  question  is  so  plain  that  to 
state  it  ie  to  answer  it  in  the  negative. 
The  case  of  Cake  v.  Bank,  116  Pa.  St.  264, 
9  Atl.  Rep.  302,  was  also  an  action  by  the 
payee  of  a  note  against  an  indorser,  and 
the  defendant  was  allowed  to  show  by 
parol  evidence  that,  wheu  the  note  was 
made,  indorsed,  and  delivered,  the  payee's 
agent  procuring  the  note  agreed  with  de- 
fendant that  he  should  not  be  held  liable 
upon  his  indorsement,  but  that  the  payee 
should  look  to  collateral  security  agreed 
to  be  given.  This  is  an  extreme  case. 
Without  approving  or  commenting  upon 
the  doctrine  thus  announced.it  is  sufficient 
to  say  that  it  is  not  analogous  to  the 
case  now  under  consideration.  In  Coal 
Co.  v.  McShain,  75  Pa.  St.  238,  the  action 
was  brought  by  McShain  to  recover  the 
price  of  transporting  coal.  The  defend- 
ants pleaded  that  McShain  bad  agreed  to 
transport  10,000  tons  of  coal  at  an  agreed 
price;  that  be  had  failed  to  transport  the 
whole  amount;  and  that  thereby  they 
had  been  obliged  to  secure  the  transporta- 
tion of  the  coal  by  other  means  at  a  great- 
er price,  whereby  they  had  been  damaged, 
and  asked  to  have  such  damages  set  off 
against  McSbain's  action  for  the  coal  ac- 
tually carried  by  him.  The  defendants 
gave  in  evidence  the  following  paper: 
"Philadelphia,  July  28th,  1868.  To  the 
Powelton  Coal  and  Iron  Co.— Gentlemen : 
I  hereby  agree  to  transport  from  Green- 
wich to  New  York,  at  such  times  as  you 
may  desire,  ten  thousand  tons  of  coal  for 
the  sum  of  one  hundred  and  thirty  cents 
per  two  thousand  two  hundred  and  for- 
ty pounds.  Very  respectfully,  Manuel  Mc- 
Shain." In  reviewing  tbecasethesupreme 
court  of  Pennsylvania  said:  "McShain 
testified  that  the  absolute  condition  up- 
on which  he  signed  the  agreement  was 
that  the  company  should  furnish  the  coal 
by  the  1st  of  October.  He  says,  after 
speaking  of  their  previous  parol  arrange- 
ment: *  Mr.  Berwind  showed  me  the  paper. 


I  was  in  a  great  hurry.  I  picked  it  up.  I 
glanced  over  it  aud  said,  "Mr.  Berwind, 
this  is  one  sided.  It  don't  mention  that 
you  will  furnish  the  coal  by  the  first  of  Oc- 
tober."  He  said,  "That  is  understood; 
we  will  not  only  furnish  that,  but  expect 
to  furnish  five  or  ten  thousand  more  by 
that  time."  I  made  answer.  "If  that  is 
understood,  I  will  sign  it.'"  This  piece  of 
evidence  showed  a  distinct  and  material 
condition  by  which  McShain  was  induced 
to  sign  the  contract.  To  say,  then,  that 
this  contract  might  be  enforced  without 
regard  to  the  express  parol  stipulation 
under  which  it  was  signed  would  be  to 
disregard  long  and  well  established  legal 
principles,  as  well  as  the  plainest  de- 
mands of  common  honesty."  It  is  obvi- 
ous that  the  agreement  by  McShain  to 
transport  the  coal  at  such  time  as  the 
Powelton  Company  might  desire  required 
some  further  stipulation  in  order  to  make 
the  contract  definite  as  to  time.  Other- 
wise, the  obligation  on  the  part  of  Mc- 
Shain might  have  continued  indefinitely. 
The  correctness  of  the  McShain  Case  need 
not  be  questioned.  But  suppose  the  writ- 
ten agreement  had  provided  that  McShain 
should  transport  the  coal  at  any  time  be- 
fore the  1st  day  of  December;  would  be 
have  been  at  liberty  to  show  that,  though 
he  executed  the  written  agreement  in  that 
form,  It  was,  nevertheless,  verbally  agreed 
that  he  was  only  to  transport  such  coal 
as  should  be  furnished  by  the  Powelton 
Company  before  the  1st  of  October?  Cer- 
tainly not.  In  the  case  of  Milliken  v. 
Thorndike,  103  Msbh.  382,  the  action  was 
upon  a  lease  by  the  landlord  against  the 
tenant  for  rent,  and  the  defendant  was 
allowed  to  show  as  a  defense  that  be  was 
induced  to  execute  the  lease  hy  fraudulent 
representations  of  the  plaintiff  as  to  a  ma- 
terial point  in  the  construction  of  the  de- 
mised premises.  The  representation  was 
that  the  drains  to  the  building  were  where 
they  were  to  be  according  to  the  plans  In 
every  particular.  This  would  seem  to  be 
a  clear  case  of  a  fraudulent  representation 
whereby  a  party  was  induced  to  execute  a 
contract;  for  the  landlord  was  bound  to 
know  whether  thebuildlng  was  construct- 
ed as  he  represented  in  respect  to  the 
drains,  and  the  tenant  had  a  right  to  rely 
upon  such  representation  as  an  Induce- 
ment to  the  execution  of  the  lease.  The 
case  of  Boynton  v.  Hnzelbooin,  14  Allen, 
107.  is  a  case  where  a  false  representation 
was  made  whereby  a  party  was  induced  to 
executea  written  contract  for  the  exchange 
of  real  estate.  The  plaintiff  made  a  false 
representation  to  defendant  in  regard  to 
the  rents  of  certain  houses  to  be  conveyed 
by  him  in  exchange  for  defendant's  land. 
The  written  contract  was  silent  on  the 
subject  of  rents,  and  the  court  held  that, 
as  defendant  was  induced  to  sign  the  con- 
tract for  the  exchange  upon  such  false 
representation, — in  other  words,  that  as 
defendant  assented  to  the  contract  under 
a  misapprehension  occasioned  by  plain  tiff, 
—equity  would  not  compel  specific  per- 
formance. 

There  is  a  clear  distinction  between  a 
false  representation  as  to  an  existing  fact 
and  a  false  promise  as  to  something  to  be 
done  or  performed  in  the  future.   A  false 
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verbal  representation  as  to  an  existing 
fact,  upon  the  faith  of  which  a  party  not 
knowing,  and  not  having  the  means  of 
knowing,  the  truth  In  respect  thereto,  Is 
induced  to  enter  Into  a  written  contract 
silent  or  indefinite  upon  the  subject  of 
such  representation,  may  furnish  ground 
of  relief  in  an  action  upon  the  contract. 
Nevertheless,  a  party  cannot  be  relieved 
from  express  and  definite  conditions  vol- 
untarily inserted  in  a  written  contract  on 
the/ mere  ground  that  at  the  time  of  exe- 
cuting the  contract  verbal  conditions  were 
agreed  to,  contradictory  of  the  writing. 
We  cannot  undertake  to  review  all  the 
cases  cited  by  counsel.  After  much  con- 
sideration it  seems  to  ns  that  the  hardship 
complained  of  by  appellant  must  be  at- 
tributed, not  to  any  fraud  in  the  execu- 
tion of  the  contract  of  which  the  courts 
can  take  cognizance  as  a  matter  of  law, 
nor  to  any  such  violation  of  the  contract 
as  would  Justify  this  court  in  overruling 
the  finding  of  the  trial  court  upon  a  ques- 
tion of  fact,  but  to  appellant's  own  volun- 
tary act  in  consenting  to  the  terms  and 
conditions  of  the  contract.  The  petition 
for  a  rehearing  must  be  denied. 


(18  Colo.  328) 

THOMPSON  v.  CROCKER  et  al. 
(Supreme  Court  of  Colorado.   April  3,  1803.) 
Mortgage  Foreclosure — Decree  for  Sale — Er- 
roneous Description. 
In  foreclosure  proceedings,  an  interlocu- 
tory order  for  the  sale  of  the  "mortgaged  prem- 
ises mentioned  in  complainant's  bill"  is  not  void 
because  followed  by  an  erroneous  description, 
where  the  premises  are  correctly  described  in 
the  bill,  in  the  master's  report  of  sale,  which 
was  confirmed  by  the  final  decree,  and  in  the 
master's  deed  of  the  property,  and  the  grantee 
in  such  deed  acquires  a  valid  title  to  the  prop- 
erty. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  Almira  A.  Thompson  against 
William  Crocker  and  others  to  quiet  title. 
From  a  Judgment  in  defendants'  favor, 
plaintiff  appeals.  Reversed. 

John  A.  Perry,  for  appellant.  Browne, 
Putnam  &  Preston,  for  appellees. 

HAYT,  C.  J.  Action  to  determine  title 
to  the  north  one  third  of  lot  11,  In  block  2, 
west  division  of  the  city  of  Denver,  .Arap- 
ahoe county,  Colo.  The  plaintiff,  to  show 
title  in  herself,  relies  upon  a  title  secured 
through  the  foreclosure  of  a  mortgage 
given  upon  the  property  In  controversy. 
This  mortgage  was  executed  by  Salathlel 
W.  Thompson,  at  the  time  the  owner  in 
fee  of  the  premises.  George  H.  and  Wil» 
Ham  N.  Thompson  are  the  mortgagees 
named  in  tho  instrument.  It  conveyed  all 
of  "the  north  one  third,  (%,)  and  the  un- 
divided one  half,  (#,)  of  the  center  one 
third  {%)  of  lot  eleven,  (11.)  in  block  two, 
(2,)  in  the  west  division  of  the  city  of  Den- 
ver. Arapahoe  county, Colorado."  It  was 
foreclosed  by  suit  In  the  probate  court  of 
Arapahoe  county ;  this  court  having  Juris- 
diction of  the  subject-matter,  and  the  per- 
son of  the  defendant.  The  bill  of  complaint 
in  the  foreclosure  suit  alleges  that  said 
mortgage,  among  other  lands,  conveyed 


the  north  one  third  (%)  of  lot  eleven,  (11,) 
in  block  two,  (2.)  in  the  west  division  of 
the  city  of  Denver,  Arapahoe  county,  Colo., 
to  which  was  attached  a  copy  of  the  mort- 
gage. 

The  principal  question  in  the  case  arises 
upon  the  language  of  th*> interlocutory  de- 
cree in  that  suit.  By  that  decree  It  is  or- 
dered "that  the  mortgaged  premises  men- 
tioned in  the  complainant's  bill,  viz.  'All 
of  the  north  one  third  {%)  of  the  undivided 
one  half  (%)  of  the  center  one  third  {%)  of 
lot  eleven,  (11,)  in  block  No.  two,  (2,)  situ- 
ate in  the  west  division  of  the  city  of  Den- 
ver, Arapahoe  county,  territory  of  Colo- 
rado,'be  sold,"  etc.  This  is  followed  by 
the  master's  certificate  of  purchase,  which 
recites  that,  in  pursuance  of  the  above- 
mentioned  interlocutory  decree,  hesold  the 
following  land,  or  parts  of  land,  in  said 
decretal  order  mentioned,  viz.  describing 
the  premises  as  "the  north  one  third  {%) 
of  lot  numbered  eleven,  (11.)  in  block  No. 
two,  (2,)  of  the  west  division  of  Denver, 
Arapahoe  county,  territory  of  Colorado," 
to  George  H.  and  William  N.  Thompson. 
The  master's  report  also  recites  that  he 
was  by  the  interlocutory  decree  ordered 
to  sell  the  property  described  in  the  certifi- 
cate. The  final  decree  of  the  county  court 
recites  the  filing  of  the  foregoing  report, 
and  approves  the  same.  Afterwards  the 
master'sdeed  to  the  property,  correctly  de- 
scribing the  same,  was  duly  made  to  the 
purchasers.  The  defendants  below  (ap- 
pellees here)  objected  successively  to  the 
introduction  of  the  interlocutory  decree, 
the  master's  certificate  of  purchase,  the 
master's  deed,  the  master's  report  of  sale, 
and  the  final  decree,  upon  the  sole  ground 
that  said  Interlocutory  decree  did  not  or- 
der the  sale  of  the  property  in  con  troversy . 
All  these  objections  were  sustained  in  the 
district  court,  and  exceptions  reserved. 
The  decisions  sustaining  these  several  ob- 
jections constitute  the  principal  errors  as- 
signed In  this  court. 

The  only  objections  urged  to  the  proceed- 
ingsin  the  probatecourt  are  that  the  inter- 
locutory decree  is  void  by  reason  of  the 
uncertain  description  of  the  property  or- 
dered to  be  sold.  The  decree  orders  that 
the  mortgaged  premises  mentioned  In  the 
complainant's  bill  be  sold.  By  a  familiar 
priuciple  of  the  law,  words  to  which  refer- 
ence Is  made  in  an  instrument  are  to  be 
given  the  samo  effect  as  though  incorpo- 
rated therein.  Hence  the  decree  contains 
an  accurate  description  of  the  property, 
without  the  words  following  the  videlicet. 
The  ambiguity  or  uncertainty  which,  in 
the  opinion  of  the  trial  court,  vitiated  the 
Interlocutory  decree,  arises  wholly  from 
the  words  following.  Construing  all  the 
orders  of  the  probate  court  together,  there 
is  no  doubt  but  that  the  court  intended  to 
order  the  sale  of  the  property  here  in  con- 
troversy: the  error  in  the  decree  arising 
from  the  insertion  of  the  preposition  "of" 
in  place  of  the  conjunction  "and"  before 
the  words,  "the  undivided  one  half."  By 
the  construction  given  the  decree  is  made 
operative,  while  by  that  given  by  the  dis- 
trict court  it  Is  necessarily  made  inopera- 
tive; and  we  think  it  should  he  construed 
so  that  It  may  be  of  validity,  rather  than 
be  lost.    Moreover,  the  complainant's  bill 
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filed  la  the  probate  court  contains  an  ac- 
curate description  of  the  property.  80, 
also,  does  the  muster'**  report,  bis  certifi- 
cate of  sale  and  deed,  and  the  final  decree 
or theprobate court.  Salathiel  W.Thomp- 
son, under  whom  appellees  claim,  was  the 
sole  party  defendant  in  that  suit.  The  rec- 
ord discloses  that  his  appearance  was  duly 
entered, and  that  he  was  present  when  the 
final  decree  was  made.  He  did  not  object 
to  the  confirmation  of  the  master's  report, 
or  the  final  decree,  and  to  such  decree  no 
writ  of  error  was  sued  out,  and  no  appeal 
taken  thererrom.  The  decree  of  the  probate 
court  is  in  all  respects  a  final  judgment. 
The  court  in  which  the  proceedings  were 
had  was  a  court  of  general  common-law 
and  chancery  powers.  It  bad  jurisdiction 
of  the  subject-matter  of  the  action,  as  well 
as  jurisdiction  of  the  parties.  It  had  power 
to  either  affirm  the  sale  made  by  its  officer, 
or  annul  the  same,  and  order  a  new  sale. 
Its  order  affirming  the  sale,  under  the  cir- 
cumstances, is  fiual  and  conclusive  upon 
the  parties  and  their  privies,  and  it  cannot 
he  impeached  in  this  collateral  proceeding. 
Klingensmlth  v.  Bean,  2  Watts,  486; 
Evens  v.  Spur-gin,  6  Grat.  107:  Cockey  v. 
Cole,  28  Md.  276;  Water  Co.  v.  Middangh, 
12  Colo.  434,  21  Pac.  Rep.  565.  We  are  of 
the  opinion  that  the  title  acquired  as  the 
result  of  the  foreclosure  proceedings  should 
have  been  admitted.  With  this,  appel- 
lant's chain  of  title  to  the  property  in  con- 
troversy is  complete.  The  judgment  of 
the  district  court  is  accordingly  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion. 


(3  Colo.  App.  198) 

GODDING  v.  DECKER  et  al. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Public  Lands  —  Certificate  of  Pokchask— De- 
fective Title  —  Appeal  from  Land  Commis- 
sioner —  Rescission  of  Contract— Judgment. 

1.  Under  Gen.  St.  $  1310.  providing  that  the 
certificate  of  the  register  and  receiver  shall  be 
deemed  evidence  of  title,  and  superior  to  all  oth- 
er evidence  of  title,  to  government  land,  except 
a  patent  for  the  same  tract,  a  person  holding  a 
receiver's  receipt  for  the  purchase  money  of 
land  has  a  marketable  title  thereto.  . 

2.  Rev.  St.  U.  S.  §  2273,  provides  that  ap- 
peals may  be  taken  from  the  decision  of  the 
register  and  receiver  of  the  land  district  on 
questions  as  to  the  rights  of  pre-emption  arising 
between  settlers  of  the  same  tract,  and  that  his 
decision  shall  be  final,  unless  appeal  be  taken 
therefrom  to  the  secretary  of  the  interior. 
Held  that,  since  such  statute  expressly  gives  to 
settlers  the  right  of  appeal,  it,  by  implication, 
excludes  all  other  classes  of  persons,  and  an  at- 
tempted appeal,  which  is  unauthorized  by  a 
mere  protectant  from  a  decision  of  the  commis- 
sioner of  the  general  land  office,  awarding  a 
person  a  receiver's  receipt  for  land,  is  not  a  de- 
fect which  will  entitle  his  vendees  to  rescind 
the  contract,  and  to  defend  in  an  action  for  the 
purchase  money. 

3.  A  docket  entry  in  proceedings  had  be- 
fore the  register  and  receiver,  "Appeal  filed  No- 
vember 19th,  1889,  and  transmitted  to  the  com- 
missioner G.  L.  O.  December  24th,  1889,"  is 
not  competent  to  show  that  an  appeal  was 
taken  from  the  decision  of  the  commissioner  of 
the  general  land  office  to  the  secretary  of  the 
interior;  the  notice  of  an  appeal  in  accordance 
with  the  rules  and  practice  of  the  land  office, 


or  a  certified  copy  of  It,  being  the  only  legiti- 
mate evidence  of  such  appeal. 

4.  Where  a  contract  is  made  for  the  sale 
of  land,  and  the  vendees  know  that  the  gran- 
tor's title  thereto  is  a  receiver's  receipt  issued 
after  a  protest  had  been  filed  in  the  local  office, 
they  cannot  allege  fraudulent  misrepresenta- 
tions as  to  such  title  as  a  ground  for  rescission 
of  the  contract,  or  as  a  defense  against  an  ac- 
tion for  the  purchase  money. 

5.  Where,  in  an  action  for  the  purchase 
money,  the  vendees,  in  their  answer,  allege 
fraudulent  misrepresentations  as  to  title,  and 
ask  for  a  rescission,  a  failure  to  allege  therein 
a  restoration  of,  or  an  offer  to  restore,  the  land, 
or  release,  or  offer  to  release,  the  grantor  from 
his  contract,  is  fatal  to  their  right  to  a  rescis- 
sion. 

6.  Where  an  action  was  commenced  against 
one  of  the  vendees  for  the  purchase  money,  and 
the  other,  on  motion  of  his  coveudee,  was 
brought  into  the  suit  by  service  of  process,  a 
decree  in  favor  of  one  of  the  vendees,  granting 
rescission  of  the  contract  as  to  him,  and  not 
making  any  adjudication  as  to  the  other  ven- 
dee, is  irregular  and  void,  in  that,  he  being  be- 
fore the  court,  no  final  judement  could  proper- 
ly be  entered  without  disposing  of  the  case  as 
to  him,  also. 

7.  Where  an  action  is  brought  to  recover 
the  balance  of  the  purchase  price  of  land  sold 
to  two  persons  jointly,  one  of  them  cannot  main- 
tain a  cross  complaint  for  one  half  of  the  pur- 
chase price  already  paid,  in  that,  the  contract 
beine  joint  as  to  the  vendees,  such  cross  com- 

ftlaint  could  only  be  maintained  by  them  joint- 
y,  and  not  by  one  alone. 

Error  to  district  court,  Prowers  county. 

Action  by  John  E.  Godding  against 
James  W.  Decker  and  Frank  C.  Descent  to 
recover  on  notes  given  for  the  balance  of 
the  purchase  price  or  land.  Decker  filed  a 
cross  complaint  alleging  failure  of  title, 
and  seeking  rescission  of  the  contract, 
and  recovery  of  the  purchase  money  paid 
by  him.  There  was  judgment  In  his  favor, 
and  plaintiff  brings  error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  BISSELL,  J.: 

In  January,  1888,  John  E.  Godding,  plain- 
tiff In  error,  brought  suit  against  James 
W.  Decker  on  two  promissory  notes.  The 
first  was  dated  June  28, 1887.  for  $700,  due 
60  days  after  date,  at  the  Bank  of  Lamar, 
and  signed  by  Decker,  Descent,  and  God- 
ding. According  to  the  pleadings  and 
proof,  this  note  was  substituted  for  one 
dated  March  8,  1887,  due  three  months 
after  date,  for  the  same  sum,  signed  by 
Decker  and  Descent.  This  latter  note  was 
not  paid  at  maturity,  and  the  one  sued  on 
was  given  to  take  up  and  protect  the  un- 
paid paper.  Those  facts  are  of  little  con- 
sequence, save  to  make  the  transaction 
Intelligible.  The  second  note  bore  date 
March  8th,  was  for  the  same  sum,  and  due 
six  months  after  date.  Neither  note  hav- 
ing been  paid  at  maturity,  and  the  renew- 
al promise  of  June  28th  likewise  remaining 
unpaid,  the  present  suit  was  brought  on 
both  notes  against  Decker  alone.  On  bis 
motion  Descent  was  made  a  party  defend- 
ant, but  failed  to  answer.  Decker  an- 
swered, admitted  the  execution  of  the 
notes,  and  set  up  that  these  notes  were  giv- 
en In  performance  of  a  contract  entered 
into  between  Godding,  of  the  one  part, 
and  Decker  and  Descent,  of  the  other, 
whereby  Godding  sold,  and  Decker  and 
Descent  bought,  blocks  40,  41,  and  42 
in  an  addition  to  the  town  of  Lamar. 
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The  defendant  then  averred  that  he 
was  Induced  to  enter  Into  the  contract  by 
the  fraudulent  representations  of  Godding 
concerning  his  title  to  the  property.  At 
the  date  of  the  contract, — March  8th,— 
Decker  a*nd  Descent  paid  Godding  $700  in 
cash,  and  executed  these  two  notes  for 
the  balance  of  the  consideration.  Decker 
averred  that  Godding  was  without  a  valid 
and  marketable  title,  and  that  the  title 
was  in  the  government.  Decker  admitted 
bis  refusal  to  pay  the  notes,  and  based 
his  refusal  upon  the  failure  of  title.  In 
the  prayer  with  which  his  answer  conclud- 
ed, he  asked  that  the  con  tract  be  adjudged 
null  and  void,  and  that  It  be  rescinded  as 
to  him,  and  offered  to  reconvey  his  undi- 
vided one  half  of  the  premises.  The  an- 
swer contained  no  statement  that  the. pos- 
session of  the  premises  had  been  surren- 
dered, or  any  offer  to  surrender  or 
reconvey,  other  than  what  is  contained  in 
the  prayer  as  stated.  The  defendant 
Decker  then  undertook  to  set  up  a  coun- 
terclaim on  bis  own  behalf,  and  in  It  sub- 
stantially averred  that,  on  the  8th  of 
March,  be,  with  Frank  Descent,  made  a 
contract  with  Godding  whereby,  in  con- 
sideration of  $700  cash  paid,  and  $1,400 
more  to  he  paid  in  two  installments, 
three  and  six  mouths  from  the  date  of  the 
contract.  Godding  agreed  to  sell  to  them 
the  described  property.  Decker  then 
averred  that,  for  the  purpose  of  defraud- 
ing him,  Godding  fraudulently  represented 
that  he  bad  a  good  title,  and  would  con- 
vey. These  averments  were  followed  by 
an  allegation  that  Godding  had  no  valid 
and  marketable  title,  but  that  It  was  at 
the  time  of  the  contract,  and  afterwards, 
In  the  government  of  the  United  States. 
He  averred  damage  in  the  sum  of  $350, 
which  was  one  half  of  the  sum  paid  on 
the  original  contract,  and  prayed  that  the 
contract  be  adjudged  null  and  void  and 
rescinded,  and  offered  to  reconvey,  and 
asked  Judgment  for  the  specified  sum. 
The  counterclaim  contained  no  statement 
concerning  the  possession  or  surrender, 
and  was  without  any  averment  of  an  offer 
to  rescind,  or  an  offer  to  reconvey,  prior 
to  the  suit.  The  plaintiff  replied,  and  de- 
nied all  the  allegations,  and  then  set  up 
that  when  the  bargain  was  made,  and  the 
money  paid,  be  executed  a  bond  to  Decker 
*nd  Descent,  in  the  penalty  of  $4,000, 
which  recited  that  Godding  had  agreed  to 
sell  Decker  and  Descent  certain  described 
property,  and  that  the  bond  had  for  Its 
condition  that  if  Decker  and  Descent 
should  pay  the  notes  at  maturity,  and  the 
taxes  on  the  blocks.  Godding  should,  on 
the  completion  of  the  payments,  execute 
and  deliver  a  good  and  sufficient  warran- 
ty deed  to  Decker  and  Descent,  or  to  such 
persons  as  they  might  name.  The  bond 
recited  that,  in  case  of  a  failure  to  pay, 
Godding  could  treat  Decker  and  Descent 
as  tenants  holding  over,  or  might  enforce 
the  payment  of  the  notes.  The  bond  fur- 
ther provided  that.  If  the  purchase  money 
should  not  be  paid  according  to  the  tenor 
of  the  notes,  then  Decker  and  Descent 
should  forfeit  that  part  of  the  considera- 
tion paid.  In  his  reply  Godding  stated 
that,  on  the  8th  of  March,  he  held  a  re- 
ceiver's receipt  for  the  land,  and  that  no 
v.32p.no.ll— 53 


con  test  respecting  his  entry  was  pending  in 
the  land  office,  although  be  admitted  that 
oneCarrie  Myton  had  Hied  a  protest  in  the 
land  office  at  Lamar,  protesting  against  the 
making  of  any  title  to  him.  The  protest 
was  dismissed,  and  the  receiver's  receipt 
issued,  prior  to  the  time  tbe  contract  was 
made,  and  these  facts  seem  to  have  been 
fully  known  and  discussed  between  tbe 
parties  at  the  time  of  the  sale.  The  case 
was  tried  largely  on  a  stipulation  whi<*h 
disclosed  the  issuance  of  tbe  receipt  on  the 
23d  of  February,  1887,  the  platting  of  the 
land,  the  making  of  the  contract  as  stated 
in  tbe  pleadings,  and  its  performance  to 
the  extent  mentioned.  The  bond  was  set 
out,  the  record  of  the  receiver's  receipt 
stated,  and  by  express  agreement  the  con- 
troversy was  narrowed  to  the  considera- 
tion of  four  matters:  First,  the  circum- 
stances of  the  execution  of  che  paper 
signed  by  Decker,  Descent,  and  Godding; 
second.  Godding's  representation  as  to 
his  title  to  the  premises;  third,  the 
knowledge  which  Decker  and  Descent  had 
concerning  the  situation  of  the  title; 
fourth,  the  proof  as  to  tbe  title  which  was 
to  be  attacked.  This  was  to  be  made 
subject  to  objections  by  the  production  of 
a  transcript  from  the  land  office  in  tbe 
matter  of  Carrie  Myton's  protest,  and 
sundry  letters  from  the  officers  of  the  land 
department  of  the  government  concerning 
the  protest  and  Its  disposition. 

Descent  and  Decker  were  fully  informed 
concerning  the  status  of  Godding's  title, 
and  they  boughtand  took  the  bond  know- 
ing that  he  held  a  receiver's  receipt,  issued 
after  a  protest  bad  been  filed  by  Carrie 
Myton  in  the  local  office  where  Godding's 
application  was  pending.  Tbe  only  evi- 
dence offered  under  the  stipulation  con- 
cerning the  proceedings  in  the  land  office 
may  be  conveniently  subdivided  into  three 
parts:  Tbe  first,  called  "Exhibit  C,"  ap- 
pears to  he  a  kind  of  a  docket  recital  of 
what  was  done  in  the  local  land  office.  It 
Is  a  chronological  statement  by  the  register 
of  the  land  office  of  what  was  done,  but 
contains  no  copies  of  any  instrument  filed, 
nor  any  copies  of  papers  showing  what 
waB  done,  otherwise  than  as  may  appear 
from  these  docket  entries.  The  evidence 
was  objected  to.  but  admitted.  The  de- 
fendant followed  this  proof  by  a  copy  of  a 
letter  from  the  commissioner  of  the  land 
office,  reviewing  the  proceedings  of  the 
local  officers,  and  concludes  with  an  order 
which,  In  effect,  undertakes  to  suspend  the 
entry,  and  reinstate  the  case  for  hearing. 
A  rehearing  was  had,  the  original  action 
of  the  local  officers  reaffirmed,  and  this  ac- 
tion was  apparently  again  subjected  to 
review  in  the  land  office  at  Washington. 
The  plaintiff  introduced  the  commission- 
er's letter  showing  that  the  department 
sustained  tbe  action  of  the  local  officers, 
and  affirmed  the  validity  of  the  entry. 
This  last  letter  was  dated  August  31. 14*9, 
and  was  some  five  months  prior  to  the 
final  decree  In  thecaSe.  It  is  contended 
that  an  appeal  was  taken  from  this  deci- 
sion of  the  commissioner  to  the  secretary 
of  the  Interior,  who  is  the  head  of  tbe  land 
department,  but  it  Is  proven  only  by  this 
recital  in  Exhibit  C:  "Appeal  filed  Novem- 
ber 19th,  1889,  and  transmitted  to  the  corn- 


Digitized  by  Google 


884 


PACIFIC  REPORTER,  Vol.  32. 


(Colo. 


missioner  G.  L.  O.December  24tb, 1889." 
The  evidence  disclosed  that  Decker  and 
Descent  went  into  the  possession  of  the 
property  at  the  time  of  the  making  of  the 
contract,  and  dealt  with  it  as  owners,  and 
negotiated  with  divers  parties  with  refer- 
ence to  the  sale  of  a  portion  of  the  lots  em- 
braced in  the  blockH  which  they  purchased. 
On  this  record  and  proof  a  decree  was  en- 
tered which  substantially  recited  that  God- 
ding wasindebted  to  Decker  for  $350,  with 
interest  at  10  percent,  from  March  8, 1887: 
that  he  should  recover  nothing  on  his 
promissory  notes,  and  that  the  contract 
between  Godding  and  Decker  and  Descent 
should  be  rescinded,  and  be  held  null  and 
void  as  to  Decker,  and  that  Decker  should 
reconvey  an  undivided  one-half  interest  in 
the  property  acquired  by  virtue  of  the 
contract.  An  execution  was  ordered  ac- 
cordingly. There  was  no  finding,  dispo- 
sition, or  determination  of  the  controver- 
sy, in  so  far  as  regarded  Descent,  although 
it  appeared  that  a  summons  was  issued 
to  him  on  October 4th,  and  served  October 
ytfa.  Descent  was  thus  brought  into  the 
case  by  process,  but  his  rights  and  Inter- 
ests, and  Goddlng's  rights  and  Interests 
as  to  him,  were  left  wholly  undetermined. 
To  review  this  Judgment  and  decree.  God- 
ding sued  out  a  writ  of  error. 

Steele  &  Maloue.  B.  L.  Carr,  and  P.  P. 
Secor.for  plaintiff  in  error.  Clarence  Way, 
Pence  &  Pence,  and  .'as.  S.  McGinnls,  for 
defendants  in  error. 


BIBS  ELL,  J.,  (after  stating  the  facts.) 
In  many  particulars  the  contract  under 
consideration  wus  executory.  It  bad  not 
been  concluded  by  the  transfer  of  title, 
and  the  balance  of  the  consideration  was 
to  antedate  in  its  payment  the  delivery  of 
the  deeds.  It  therefore  follows  that  Deck- 
er and  Descent  are  not  brought  within  the 
scope  of  the  principle  which  obligates  them 
to  resort  to  the  covenants  in  the  deed  for 
their  remedy,  but  they  are  entitled  to  set 
up  a  want  of  consideration,  and  the  de- 
fects in  the  title,  if  any.  when  sued  for  the 
purchase  price.  Their  right  to  insist  up- 
on a  marketable  title  is  equally  clear.  It 
is  now  almost  universally  conceded  that 
an  agreement  to  make  a  good  title  is  im- 
plied In  every  executory  contract  for  the 
sale  of  lands,  and  that  the  purchaser  can- 
not be  compelled  to  accept  one  that  is  de- 
fective, unless  be  has  expressly  agreed  to 
receive  whatever  the  vendor  may  be  able 
to  convey.  Powell  v.  Conant,  33  Mich. 
896;  Murphin  v.  Scovell,  41  Minn.  282,43  N. 
W.  Rep.  1;  Moore  v.  Williams,  115  N.  Y. 
586,  22  N.  E.  Rep.  233;  Swan  v.  Drury,  22 
Pick.  485;  Rawle,  Co  v.  (4th  Ed.)  p.  43. 
The  agreement  concerned  real  property, 
and,  hy  the  terms  of  the  bond.  Godding 
agreed  to  sell  to  Descent  and  Decker  the 
premises  named  in  the  instrument.  The 
implied  obligation  raised  by  the  terras  of 
the  instrument  was  that  he  should  trans- 
fer title  without  defects  of  which  the  de- 
fendants could  lawfully  complain.  It 
must  he  ascertained  what  title  Godding 
had,  and  what  the  record  discloses  con- 
cerning its  alleged  imperfection.  It  must 
be  conceded  that  the  fee  was  in  the  gov- 
ernment.   Godding  only  held  the  receiver's 


receipt  for  the  purchase  money.  That 
this  is  a  good  title,  concerning  which  par- 
ties may  contract,  and  which  a  vendee 
will  be  bound  to  take,  it  it  be  evidenced  by 
receipts  properly  executed  by  the  officers 
of  the  government,  can  scarcely  be  ques- 
tioned. This  matter  is  fully  covered  by 
the  statute,  and  amply  settled  by  a  long 
course  of  federal  adjudication.  The  Colo- 
rado statute  declares,  in  section  1310,  that 
the  certificate  of  the  register  and  receiver 
of  the  purchase  of  any  tract  of  land  shall 
be  deemed  and  taken  as  evidence  of  title. 
It  is  declared  to  be  superior  to  ull  other 
evidence  of  title  to  government  land,  ex- 
cept a  patent  from  the  government  for 
the  same  Identical  tract.  Land  thus  en- 
tered has  always  been  held  to  be  the  sub- 
ject of  contract  and  sale,  and  the  receipt 
of  the  money,  and  the  issuance  of  the  cer- 
tificate, have  universally  been  held  to  be 
such  a  segregation  of  the  land  from  the 
public  domain  as  to  entitle  the  party  to 
his  patent,  and  to  warrant  legal  proceed- 
ings for  the  purposes  of  procuring  it.  Car- 
roll v.  Soffard,  3  How. 441 ;  Myers  v. Croft, 
IS  Wall.  291;  Simmons  r.  Wagner,  101  U.S. 
360;  Deffebnck  v.  Hawke.  115  U.S. 392, 6 
*sup.  Ct.  Rep.  95.  Dnder  these  authorities. 
Godding  had  a  title  concerning  which  he 
had  a  right  to  bargain.  It  was  marketa- 
ble, and  it  was  not,  in  legal  contempla- 
tion, clouded  by  defects  of  which  the  ven- 
iees  bad  a  right  to  complain,  unless,  in 
some  legitlmatemanner.lt  wasestablisbed 
that  the  My  ton  protest  constituted  such 
an  imperfection.  There  are  many  reasons 
why  this  cannot  be  true.  There  is  a  broad 
distinction  between  the  rights  of  a  con- 
testant, and  those  enjoyed  by  one  who 
simply  files  a  protest  to  inform  the  govern- 
ment that  tbe  applicant  is  without  right 
to  enter  the  land.  If  the  register  and  re- 
ceiver see  at  to  take  tbe  applicant's  mon- 
ey, and  issue  him  a  receipt  which  evidences 
his  purchase  of  the  land,  the  effect  of  that 
certificate  cannot  be  destroyed  by  any 
subsequent  appeal  which  may  be  taken  by 
the  protestant.  It  Is  undoubtedly  true, 
under  the  federal  statutes,  (sections  453, 
2478,  Rev.  St..)  that  the  disposal  of  tbe 
public  land  Is  committed  to  tbe  authority 
of  tbe  officers  of  the  interior  department, 
and  they  may  withhold  tbe  certificate  of 
purchase  pending  a  subsequent  hearing 
concerning  tbe  right  of  the  claimant  to  en- 
ter. It  is  equally  true  that  If  the  certifi- 
cate has  been  issued  the  land  office  may, 
under  certain  circumstances,  cancel  the  en- 
try. Cornelius  v.  Kessel,  128  U.  S.  456,  9 
Sup.  Ct.  Rep.  122.  This  concession  does 
not  affect  tbe  present  case,  since  the  ques- 
tion here  is  whether  tbe  title  was  rendered 
defective  by  the  appeal  which  it  is  con- 
tended tbe  protestant  took  from  the  deci- 
sion of  the  commissioner  of  tbe  general 
land  office  to  the  secretary  of  the  interior. 
It  is  not  discussed,  nor  is  it  decided  what 
effect  on  tbe  title  the  action  of  Commis- 
sioner Sparks  in  suspending  the  entry  bad 
with  regard  to  it,  since  subsequent  to  this 
action  tbe  entry  was  affirmed,  and  tbe  ac- 
tion of  the  local  land  officers  sustained. 
This  wus  done  prior  to  the  trial  of  this 
suit;  so  that  when  tbe  proofs  were  made, 
and  the  decree  entered,  Godding  had  a  ti- 
tle evidenced  by  an  unsuspended  receipt, 
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which  wai  in  fall  force,  and  affected  by 
nothing,  unless  by  the  alleged  appeal. 
The  right  of  appeal  Is  only  given  In  those 
vases  where  questions  arise  as  to  the  right 
of  pre-emption  between  different  settlers. 
Rev.  St.  D.  S.  9  2273.1  The  right  of  appeal 
being  thus  expressly  conferred  upon  cer- 
tain classes  or  persons.it  roust,  by  the  very 
force  of  the  expression,  be  held  to  exclude 
protectants  from  the  class  to  which  the 
right  isgiven.  The  legitimate  result  of  this 
reasoning  is  that  the  attempted  appeal  by 
My  ton  from  the  commissioner  to  the  secre- 
tary did  not  constitute  a  defect  which  en- 
titled the  vendee  to  insist  upon  the  rescis- 
sion of  the  contract,  and  permitted  bira 
to  defend  in  an  action  for  the  recovery  of 
the  purchase  money.  If  this  conclusion 
were  unsatisfactory, and  not  so  adequate- 
ly sustained,  it  would  still  he  held  that 
there  was  no  proof  of  any  legal  defect  jus- 
tifylnga  rescission.  Theexhlbit  which  the 
defendant  offered  in  evidence  toshow  that 
an  appeal  bad  been  taken  was  not  compe- 
tent proof  of  any  sncb  fact.  The  notice 
of  an  appeal  In  accordance  with  the  rules 
and  practice  of  the  land  office,  or  a  certi- 
fied copy  of  it,  if  admissible,  was  tbe  only 
legitimate  evidence  of  the  taking  of  that 
step. 

With  respect  to  the  character  of  the  ti- 
tle, it  only  remains  to  consider  whether  it 
is  enough  for  the  vendor  to  be  uble  to 
make  a  good  title  at  the  time  of  thedecree, 
or  whether  his  title  most  have  been  per- 
fect at  the  time  he  entered  Into  tbe  agree- 
ment. It  seems  to  be  well  settled  that  the 
coort  is  not  authorized  to  decree  a  rescis- 
sion if,  at  thetlroeof  the  hearing,  the  plain- 
tiff is  able  to  remedy  the  defect  complained 
of,  and  make  the  title  which  he  originally 
undertook  to  convey.  Kimball  v.  West, 
15  WaU.  377;  Dlggs  v.  Klrby,  40  Ark.  420. 
It  is  conceded  that  this  principle  is  neces- 
sarily subject  to  some  modifications,  and 
that  tbe  plaintiff  must  respond  to  what- 
ever damages  tbe  vendees  may  have  sus- 
tained by  reason  of  tbe  delay  in  the  com- 
pletion of  the  agreement.  The  exception 
need  hardly  be  stated,  since  the  record  is 
barren  of  testimony  respecting  this  mat- 
ter. It  is  only  referred  to,  lest,  oo  the 
subsequent  trial,  the  rule  may  be  assumed 
to  have  been  too  broadly  stated.  The 
force  and  application  of  these  principles  Is 
not  destroyed  by  the  form  of  the  defense, 
nor  affected  by  the  circumstauces  that 
Decker  alleged  fraud  In  the  procurement 
of  Its  execution.  In  respect  of  this  particu- 
lar feature  of  the  case,  the  record  is  barren 
of  any  evidence  which  even  tended  to  show 
misrepresentation  on  tbe  part  of  the  ven- 
dor concerning  his  title.  Decker  stated  on 
the  stand  that  the  situation  and  the  char- 
acter of  Godding's  title  had  frequently 
been  made  the  subject-matter  of  discus- 
sion prior  to  the  purchase,  and  that  the 


'Rev.  St.  U.  S.  S  2273,  provides  that  the 
register  and  receiver  of  the  land  district  in 
which  land  is  situated  shall  determine  all  ques- 
tions as  to  the  rights  of  pre-emption  arising  be- 
tween settlers  of  the  same  tract,  and  that  ap- 
is from  their  decision  as  to  such  rights  shall 
mado  to  the  commissioner  of  the  general 
land  office,  whose  decision  shall  be  final,  unless 
appeal  be  taken  therefrom  to  the  secretary  of 
the  interior. 


execution  of  the  agreement  bad  only  been 
delayed  to  await  the  delivery  of  the  re- 
ceiver's receipt,  which  both  parties  assum- 
ed would  make  a  valid  title,  concerning 
which  they  might  contract.  In  respect  of 
this  matter  tbe  present  seems  to  be  one 
of  those  cases  where  what  appeared  like  a 
valuable  acquisition  at  the  time  it  was  ini- 
tiated, turned  out  to  be  a  bad  bargain, 
from  which  tbe  vendee  would  like  to  es- 
cape. Decker  was  not  entitled  to  defend 
the  action  for  tbe  consideration  money 
because  of  tbe  character  of  the  title  which 
Godding  was  able  to  convey.  He  was 
equally  without  right  to  insist  on  the 
rescission  of  tbe  contract  because  of  tbe 
alleged  fraud  of  the  vendor.  That  part  of 
tbe  decree  wbicb  rescinds  tbe  contract  Is 
not  justified  by  tbe  record.  It  is  quite 
generally  held  that  a  party  may  not  re- 
scind a  contract  without  at  least  return- 
ing, or  offering  to  return,  tbe  fruits  of  bis 
agreement,  and  restoring  so  far  as  he 
may,  either  in  fact  or  by  tender,  the  other 
to  his  original  possession.  Decker's  answer 
contained  no  allegation  that  he  had  sur- 
rendered, or  had  offered  to  surrender,  pos- 
session, or  that  be  bad  reconveyed,  or 
offered  toreconvey.any  title  which  he  had, 
or  that  he  had  released,  or  offered  to  re- 
lease, Godding  from  his  contract.  Martin 
v.  Chambers,  84  111.  579;  Dennis  v.  Jones, 
(N.  J.  Err.  &  App.)  14  Atl.  Rep.  913;  Gar- 
rett v.  Lynch,  44  Ala.  824;  Knnckolls  v.  Lea. 
10  Humph.  577;  Warv.  Vend.  c.  81,  p.  849. 
The  defendant  was  negligent  in  his  proof, 
as  be  was  in  bis  plea, for  he  failed  to  show 
any  offer  to  perform  on  his  part,  or  any 
demand  to  rescind,  and  at  tbe  date  of  the 
trial  remained  In  possession  and  control  of 
tbe  property.  He  did  not,  therefore,  En- 
title himself  to  a  decree  for  the  rescission. 

There  is  another  reason  equally  fatal  to 
the  decree  entered.  It  is  in  the  form  of  a 
judgment  in  favor  of  Decker,  and  against 
Godding,  for  the  rescission  of  the  one  half 
of  a  joint  contract,  and  the  recovery  of  au 
aliquot  part  of  a  Joint  right  in  favor  of  one 
who  occupies  tbe  position  of  a  plaintiff  in 
an  action.  Tbe  action,  as  originally 
brought,  was  on  two  promissory  notes 
against  Decker  alone,  to  recover  that 
which  under  our  statute  he  was  severally 
liable  to  pay.  It  was  no  defense  to  him 
that  the  joint  maker  was  not  sued.  It  ap- 
pears that,  after  the  institution  of  the  ac- 
tion, Descent  was,  on  Decker's  motion, 
served  with  process,  and  brought  into  the 
suit.  This  may  be  of  small  consequence  in 
the  determination  of  the  question  which 
will  be  discussed,  but  It  1s  referred  to  to 
show  the  anomalous  character  of  the  re- 
sult arrived  at.  Descent  never  appeared 
in  the  action.  Having  been  served  with 
a  summons,  It  was  indispensable  that 
some  action  be  taken  concerning  this 
defendant.  Descent  was  berore  the  court, 
and  no  final  judgment  could  properly  be 
entered  without  disposing  of  the  case  as 
to  all  the  defendants  served.  Bissell  v. 
Cushman,  5  Colo.  76. 

Regardless  of  this  technical  defect,  which 
would  necessitate  the  reversal  of  the 
judgment,  it  must  be  adjudged,  upon  a 
brouder  basis,  that  Decker's  cross  com- 
plaint cannot  be  sustained.  It  will  be  rec- 
ollected that  after  setting  up  bis  defense 
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of  a  want  of  consideration,  and  fraud  in- 
uring in  the  agreement.  Decker  filed  n 
cross  complaint  setting  op  the  same 
fraud,  and  thereby  sought  to  recover  from 
Godding  the  one  hair  of  the  $700  which  he 
and  Descent  originally  paid  as  part  of  the 
purchase  price.  This  he  was  permitted  to 
do,  and  judgment  passed  in  bis  favor. 
-From  the  croHscomplalnt  ^appeared  that 
the  agreement  wan  between  Godding,  of 
the  one  part,  and  Decker  and  Descent,  of 
the  other,  and  that  the  only  promise  which 
Decker  made  was  to  convey  to  tbem 
Jointly  on  the  payment  of  the  considera- 
tion specified.  It  necessarily  follows  that 
if  the  cause  of  action  set  up  in  the  cross 
complaint  grows  ont  of  the  contract  en- 
tered into  between  Godding,  of  the  one 
part,  and  Decker  and  Descent,  of  the  oth- 
er, It  was  a  joint  right  running  to  Decker 
and  Descent,  and  not  a  several  contract 
running  to  each.  It  was  universally  true, 
at  the  common  law,  that  wherever  a  con- 
tract, whether  written  or  verbal,  was 
made  with  two  or  more  persons,  and 
.their  legal  interest  was  joint,  all  the  obli- 
gees, covenantees,  or  promisees,  if  living, 
must  join  as  plaintiffs.  There  was  no 
such  thing  as  a  joint  and  several  right, 
corresponding  to  the  joint  and  several 
liability  of  various  promisors.  It  was 
either  several,  so  that  one  only  could  sue, 
or  joint,  so  that  all  must  sue.  This  legal 
distinction  has  not  been  varied  by  any 
statute  in  this  state,  except  in  one  partic- 
ular. Doubtless,  according  to  one  provi- 
sion of  our  Code  of  1887,  §  12,  under  some 
circumstances,  where  parties  jointly  inter- 
ested refuse  to  join  as  plaintiffs,  they 
may,  with  proper  pleadings,  be  made  de- 
fendants, and  the  sole  plaintiff  thereby 
overcome  this  limitation  on  bis  right  to 
sue.  Decker  did  not  attempt  to  bring  bis 
cross  complaint  within  the  scope  of  that 
provision.  He  simply  filed  a. cross  com- 
plaint, and  sought  to  recover  his  half  of  a 
joint  cause  of  action.  This  he  could  not 
do.  The  proofs  amply  demonstrate  that 
it  was  a  sale  to  both,  a  contract  with 
both,  and  whatever  was  done  concerned 
their  common  interest.  If  any  cause  of  ac- 
tion came  to  tbem  by  reason  of  the  con- 
tract, it  came  to  them  jointly,  and  they 
must  unite  in  whatever  action  they  would 
bring.  This  principle  was  plainly  recog- 
nized in  Bank  v.  Ford,  7  Colo.  814.  8  Pac. 
Hep.  449,  where  the  court  construed  that 
section  of  theCode  which  authorizes  an  ac- 
tion to  be  brought  against  one  when  there 
may  be  a  liability  on  the  part  of  several. 
It  Is  wholly  unnecessary  to  enter  into  a 
discussion  to  establish  that,  where  one 
party  files  a  cross  complaint,  he  thereby 
becomes  a  plaiutiff,  and  can  only  main- 
tain his  remedy  under  that  pleading  by 
proof  which  shall  show  that  be  on  whose 
behalf  It  is  filed  has  a  cause  of  action 
which  he  is  entitled  to  maintain  against 
the  plaintiff  in  the  suit.  This  did  not  ap- 
pear in  the  present .  case,  and  therefore, 
under  the  cross  complaint,  the  court  could 
not  rightfully  enter  a  judgment  in  favor  of 
Decker  for  the  one  half  of  the  money  orig- 
inally paid.  The  judgment  for  the  one 
half  of  the  purchase  money  necessarily  de- 
pends on  that  part  of  the  decree  which  re- 
scinds the  contract.  When  It  is  determined 


that  neither  the  alleged  fraud,  nor  the 

character  of  the  title,  brings  this  right  to 
Decker,  It  concludes  him  as  to  the  pay- 
ment which  was  made  when  the  contract 
was  entered  into.  By  the  express  terms 
of  the  agreement,  the  vendees  were  to  for- 
feit what  they  paid  on  the  8th  of  March,  if 
they  failed  to  pay  the  balance  of  the 
agreed  price.  So  long,  thou,  as  the  agree- 
ment was  untainted  by  fraud,  and  there 
was  no  breach  of  the  implied  covenant  to 
convey  a  good  title,  no  cause  of  action 
for  any  part  of  what  bad  been  paid  could 
arise  In  favor  of  Decker  and  Descent,  or 
either  of  tbem. 

These  are  all  the  questions  which  it  Is 
deemed  necessary  to  consider,  either  for 
the  purposes  of  the  present  decision,  or 
with  respect  to  any  subsequent  trial  which 
may  hereafter  occur.  For  the  errors  com- 
mitted by  the  court  with  respect  to  the- 
matters  discussed,  this  Judgment  must  be 
reversed  and  remanded. 


(8  Oolo.  App.  236) 
MANDBRS  et  aL  v.  CRAFT. 
(Court  of  Appeals  of  Colorado.  March  27, 
1803.) 

Plead i kg — Complunt— Separate  Counts— 
Bkokek  Commissions. 
L  Civil  Code,  §  49,  which  declares  that  "the 
complaint  shall  contain  a  statement  of  the  facts 
constituting  the  cause  of  action  in  ordinary  and 
concise  language,  without  unnecessary  repeti- 
tion," leaves  to  the  discretion  of  the  court  to  de- 
termine whether  it  is  unnecessary  repetition  to 
state  the  same  cause  of  action  in  two  different 
counts. 

2.  It  is  not  an  abuse  of  that  discretion  to 
allow  a  plaintiff  suing  for  commission  for  the 
sale  of  land  to  describe  his  cause  of  action  in 
two  counts,— one  alleging  employment  for  which 
he  was  to  receive  a  reasonable  compensation, 
and  that  his  services  were  worth  $712.50;  and 
the  other  alleging  that  the  value  of  the  proper- 
ty sold  was  $20,000,  on  which  he  was  to  receive 
a  regular  commission  and  that  such  commis- 
sion amounted  to  $712.50. 

3.  A  real-estate  broker,  who  brings  togeth- 
er parties  who  make  an  exchange  of  lands,  and 
whose  action  terminates  with  bringing  them  to- 
gether, the  terms  of  the  exchange  Demg  settled 
by  the  principals  themselves,  is  entitled  to  col- 
lect commissions  from  both  parties  where  both 
have  agreed  to  pay. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  by  William  T.  Craft  against  R. 
F.  Ma nders  and  others.  Plaintiff  obtained 
judgment.   Defendants  appeal.  Affirmed. 

Hartzeli  &  Patterson,  for  appellants. 
Ellery  Stowell,  for  appellee. 

REED,  J.  The  action  was  brought  by 
appellee  to  recover  com  missions  alleged  to 
have  been  earned  as  a  real-estate  agent  in 
the  exchange  of  a  ranch  property  in  the 
vicinity  of  Ogden,  Utah,  for  properf-y  in 
the  town  of  Ugden.  The  case  was  tried 
to  the  court,  resulting  In  a  judgment  for 
plaintiff  for  9662.50,  from  which  an  appeal 
was  taken. 

Appellants  contend— First,  that  the 
court  erred  in  overruling  defendants' mo- 
tion to  compel  plaintiff  to  elect  upon  which 
of  the  two  counts  contained  in  the  com- 
plaint he  would  proceed;  second,  that  the 
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testimony  showed  tbat  appellee  was  em- 
ployed by  and  received  a  cum  mission  from 
the  other  party  which  legally  precluded 
him  Trom  recovery  against  the  defendants. 
Both  counts  were  for  the  name  cause  of 
action;  the  first— a  quantum  meruit— al- 
leging the  employment  for  which  he  was 
to  receive  a  reasonable  compensation,  and 
that  the  services  were  worth  $712.50;  the 
second,  that  the  value  of  the  property 
sold  was  $ 26,000,  on  which  he  was  to  re- 
ceive a  regular  commission,  and  that  such 
commission  amounted  to  f 71 2.50.  This 
may  also  be  considered  in  the  nature  of  a 
quantum  meruit.  No  price  was  fixed  that 
he  was  to  receive  for  bis  services.  The 
transaction  was  not  a  sale,  but  an  ex- 
change, and  it  depended  upon  proof  of  a 
general  custom  and  proof  of  the  percent- 
age, also,  of  the  value  of  the  properties  ex- 
changed. The  contention  is  based  upon 
section  49  of  the  Civil  Code,  as  follows: 
"The  complaint  shall  contain  a  statement 
of  the  facts  constituting  thecauneof  ac- 
tion in  ordinary  and  concise  language, 
without  unnecessary  repetition."  In  Mr. 
Boone's  work  upon  Code  Pleading  (sec- 
tion 16)  It  is  said :  "The  facts  constituting 
each  caupe  of  action  must  be  concisely 
stated,  without  unnecessary  repetition. 
Counts  In  pleading,  technically  speaking, 
are  entirely  unknown  to  the  code  system, 
and  the  plaintiff  is  restricted  to  a  single 
statement  of  his  cause  of  action.  Thus  a 
plaintiff  is  not  allowed  to  net  forth,  in 
different  counts,  in  bis  complaint,  several 
distinct  cauHes  of  action  against  the  de- 
fendant for  the  same  indebtedness.  If  the 
complaint  contains  but  one  cause  of  ac- 
tion, there  can  be  but  one  statement  of  it. 
The  facts  cannot  be  subdivided  ho  as  to 
present  fictitiously  two  or  more  causes  of 
action."  In  Bliss  upon  Code  Pleading 
(section  119)  occurs  the  following:  "But 
it  is  generally  required  that  the  different 
statements  of  a  complaint  under  the  Code 
should  contain  causes  of  action  different 
In  fact.  The  statute  requires  tbat  the 
facts  shall  be  stated  without  repetition, 
or  unnecessary  repetition.  With  a  few  ex- 
ceptions, this  requirement  Is  held  to  forbid 
a  duplicate  statement,  in  different  form, of 
the  same  cause,  and,  if  such  statements 
are  made,  the  plaintiff  will  be  required  to 
elect  upon  which  to  go  to  trial,  or  the 
court  will  strike  out  all  but  the  first 
statement."  In  Boone  the  rule  is  stated 
much  stronger  than  the  decisions  warrant. 
The  words  "without  unnecessary  repeti- 
tion" would,  of  themselves,  in  many  In- 
stances, modify  the  rule  as  stated.  What 
is  and  what  is  not  unnecessary  repetition 
must,  of  necessity,  be  determined  by  the 
court.  The  obvious  intention  of  the  sys- 
tem of  code  pleading  is  that  it  shall  be 
more  equitable  than  that  of  the  common 
law.  To  so  construe  It  as  to  render  it 
more  restrictive  would  defeat  the  inten- 
tion. In  Bliss  it  will  be  observed  tbat 
the  rule  Is  considerably  modified.  The 
languageis:  "  But  it  is  generally  required," 
showing  that  It  Is  not  regarded  as  arbi- 
trary and  mandatory,  but  that  there  are 
many  exceptions,  and  tbis  Is  supported  by 
the  context  of  section  119  and  subsequent 
sections.  In  Plummer  v.  Mold,  22  Minn. 
10,  It  was  said:  "On  the  trial  the  court 


required  the  plaintiffs  to  elect  whether 
they  would  rely  npon  the  special  contract 
alleged  in  the  complaint  or  the  value  al- 
leged. In  Hawley  v.  Wilkinson,  18  Minn. 
525,  (Gil.  468.)  this  was  held  to  be  in  the 
sound  discretion  of  the  court,  and  we  ad- 
here to  the  rule  there  laid  down."  See, 
also.  Birdseye  v.  Smith,  82  Barb.  217; 
Suyder  v.  Snyder,  25  Ind.  890;  Stearns  v. 
Dubois,  55  Ind.  257;  Whitney  v.  Railroad 
Co., 27  Wis. 827.  The  statute  prohibits  un- 
necessary repetition,  but  does  not  prohibit 
repetition  entirely.  Jones  v.  Palmer,  I 
Abb.  Pr.  442;  Pearson  v.  Railroad  Co.,  45 
Iowa, 497.  There  may  be,  and  undoubted- 
ly are,  many  cases  where  the  party  should 
be  required  to  elect.  Where  one  count  is 
a  quantum  meruit  and  the  other  on  a  spe- 
cific contract  to  pay  a  certain  sum  desig- 
nated, both  should  not  stand.  There  are 
also  many  cases  where  the  arbitrary  ap- 
plication of  the  rule  would  prevent  Justice. 
It  would  seem  that  to  leave  to  the  discre- 
tion of  the  court  to  determine  whether  or 
got  the  repetition  is  unnecessary  is  the 
better  interpretation  of  the  law.  In  tbis 
case  it  cannot  be  said  that  the  discretion 
was  abased,  hence  no  error  wuscommitted 
in  refusing  the  motion. 

The  second  contention  cannot  be  sus- 
tained. It  is  true,  aod  the  rule  of  law  is 
well  settled,  tbat  an  agent  acting  for  both 
parties,  for  each  without  the  knowledge  of 
the  other,  can  collect  commissions  from 
neither;  and  It  rests  upon  a  principle  of 
sound  public  policy  that  the  party  cannot 
be  at  the  same  time  both  seller  and  pur- 
chaser; the  duties  are  incompatible.  It  is 
the  object  of  the  seller  to  get  all  be  can,  of 
the  purchaser  to  buy  as  cheaply  as  possi- 
ble. But  this  rule  Is  only  applicable  to 
agents  strict!  Juris,  not  to  middlemen. 
Flnerty  v.  Fritz.  5  Colo.  176;  Stewart  v. 
Mather,  82  Wis.  344;  Shepherd  v.  Hedden. 
29  N.  J.  Law,  334;  Mullen  v.  Keetzleb,  7 
Bush,  253;  Anderson  v.  Weiser,  24  Iowa, 
430;  Merryman  v.David, 3 1111. 404.  In  this 
case  there  was,  technically,  no  purchase 
or  sale;  no  money  passed.  It  was  an  ex- 
change of  one  kind  of  real  estate  for  an- 
other. With  the  prices,  details,  and  trade 
tbe  agent  had  nothing  to  do,  and  the  ar- 
rangement was  that  he  should  not  have. 
His  sole  action  and  employment  terminat- 
ed with  bringing  the  parties  together, 
which  he  did.  The  trade  was  made  by  tbe 
principals,  consequently  the  agent  is  not 
obnoxious  to  thechargoof  double  employ- 
ment under  the  law.  There  was  nothing 
in  the  relation  of  the  agent  to  either  to 
prevent  compensation  from  both  if  botb 
agreed  to  pay.  That  they  did  is  found  as 
a  fact  by  the  trial  court,  and.  although 
the  evidence  Was  rather  unsatisfactory  a ud 
conflicting,  we  do  not  feel  at  liberty  to 
question  tbe  finding. 

The  judgment  will  be  affirmed. 


(3  Colo.  App.  227) 
BENJAMIN  v.  MATTLER  et  al. 
(Court  of  Appeals  of  Colorado.   March  27, 
1893.) 

Deceit — Agent— Pleading— Statute  of  Fkadds. 

1.  In  an  action  against  a  real-estate  broker 
for  deceit  in  representing  himself  to  be  the 
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agent  of  the  owners  of  certain  land,  and  there- 
by inducing  plaintiff  to  make  a  contract  with 
him  for  its  purchase,  an  answer  which  practi- 
cally admits  all  the  allegations  of  the  complaint, 
and  seeks  to  avoid  their  effect  by  alleging  that 
defendant  acted  in  good  faith,  and  that  plain- 
tiff had  opportunity  to  ascertain  defendant's 
want  of  authority,  is  demurrable. 

2.  Since  such  action  is  not  based  on  the 
contract,  the  fact  that  such  contract  is  void,  un- 
der the  statute  of  frauds,  constitutes  no  de- 
fense, especially  where  the  statute  is  not 
pleaded. 

Error  to  district  court,  Arapahoe  coun- 
ty. 

Action  by  Darius  R.  Benjamin  against 
John  Mattler,  W.  L.  Beardsley,  M i  111  am 
W.  Watson,  and  W.  C.  Mead.  Defendants 
obtained  judgment  on  the  pleadings. 
Plaintiff  brings  error.  Reversed. 

The  other  faets  fully  appear  in  the  fol- 
lowing statment  by  REED,  J.: 

Defendants  In  error,  John  Mattler,  W. 
L.  Beardsley,  William  W.  Watson,  and 
W.  C.  Mead,  partners  doing  business  as 
real-estate  agents  in  the  city  of  Denver, 
made  the  following  memorandum  or  con- 
tract In  writing,  and  delivered  it  to  the 
plaintiff  in  error:  *  Denver,  Colo.,  Oct.  23, 
1KH-.  Received  of  Darius  R.  Benjamin  the 
sum  of  two  hundred  dollars  as  part  pay- 
ment for  the  following  described  real  es- 
tate, to  wit,  lots  one  (1)  and  two,  (2,)  in 
block  twenty-one,  (21.)  Hartman's  addi- 
tion to  the  city  of  Denver.  The  entire 
price  to  be  paid  for  said  above  described 
real  estate  is  $3,400.  (thirty-four  hundred 
dollars)  and  is  to  be  paid  as  follows:  % 
cash,  %  in  one  year,  and  %  in  two  years. 
Title  to  be  perfect,  and  good  and  suffi- 
cient warranty  deed  to  be  executed  and 
delivered  by  the  said  W.  A.  Pratt  to  Dari- 
us R.  Benjamin,  his  heirs  or  assigns,  on  or 
before  the  third  day  of  November,  1888,  to- 
gether with  an  abstract  showing  clear  ti- 
tle: provided,  however,  that  the  payment 
of  $ 933.38  is  tendered  or  paid  at  said  date. 
If  the  said  payment  of  $933.33  is  not  ten- 
dered on  or  before  the  said  3d  day  of  No- 
vember, 1888,  then  this  contract  Is  to  be 
void,  and  of  no  effect,  and  both  parties 
released  from  all  obligations  herein,  and 
in  that  event  the  said  two  hundred  dol- 
lars paid  on  this  date  is  to  be  held  by  W. 
A.  Pratt  as  liquidated  damages.  [Signed! 
John  Mattler  &  Co.,  Agt's  for  Owners. 
Plaintiff  tendered  full  performance  under 
the  contract.  Defendants  failed  and  re- 
fused to  fulfill  the  contract,  the  sale  wa« 
not  perfected,  and  plaintiff  brought  suit 
for  damages  for  nonperformance.  It  ap- 
pears by  the  complaint  that  before  bring- 
ing suit  against  the  defendants  the  plain- 
tiff brought  suits  for  specific  performance, 
— one  ugalnst  Nellie  P.  Carpenter,  and  one 
against  Eva  L.  Wiley,  each  of  whom  was 
the  owner,  Individually,  of  one  of  the  lots, 
— in  both  of  which  plaintiff  was  beaten, 
and  the  suits  dismissed;  it  appearing  up- 
on the  trial,  conclusively,  that  the  defend- 
ants had  never  been  appointed  the  agents 
of  either,  or  been  given  authority  to  sell 
the  property.  The  damages  claimed  by 
plaintiff  against  the  defendants  for  the 
breach  of  the  contract  were  costs  paid  in 
the  suits  against  Carpenter  and  Wiley, 
$49.63;  attorneys' f«es  in  prosecuting  the 
suits,  $100;  recording  contract,  $1;  his 


own  loss  of  time  and  trouble  in  attending 
to  the  suits,  $200 ;  damages  on  failure  to 
get  the  property,  $3,000:  total,  $3,350.65. 
The  defendants  answered  generally,  deny- 
ing the  allegations  of  the  complaint,  and 
specially  as  follows:  "For  a  further  and 
second  defense  to  the  cause  of  action  in  the 
complaint  alleged,  these  defendants  say 
that  heretofore,  to  wit,  on  the  23d  day  of 
October,  1888.  as  agents  for  Eva  L.  Wiley 
and  Nellie  P.  Carpenter,  the  defendants  en- 
tered into  a  contract  with  the  plaintiff  of 
the  tenor  following,  to  wit :  [Copy  of  con- 
tract.] That,  at  the  time  the  defendants 
entered  into  said  contract  with  the  plain- 
tiff, they  did  not  have,  nor  did  they  at  any 
time  have,  authority  in  writing  from  the 
said  Eva  L.  Wiley  or  Nellie  P.  Carpenter 
or  either  of  them  to  enter  into  the  same. 
The  defendants  for  a  third  defense  says 
that  at  the  time  they  entered  into  the  con- 
tract in  the  second  defense  set  out  with 
the  plaintiff  the  title  to  the  said  lots  one 
and  two  in  block  twenty-one.  Hartman's 
addition  to  the  city  of  Denver,  county  of 
Arapahoe,  and  state  of  Colorado,  stood 
in  the  names  of  Eva  L.  Wiley  and  Nellie  P. 
Carpenter  upon  the  records  of  said  Arapa- 
hoe county,  kept  on  file  in  the  office  of 
the  clerk  and  recorder  in  said  county  for 
the  recording  of  deeds  to  real  property ; 
that  the  plaintiff  had  the  same  access  to, 
and  knowledge  of,  the  contents  of  such 
records,  as  was  possessed  by  the  defend- 
ants; that  the  said  Eva  f..  Wiley  and  Nel- 
lie P.  Carpenter  at  the  time  lived  in  the 
state  of  Illinois;  that  Dr.  W.  A.  Pratt,  of 
Elgin,  111.,  was  add  is  a  brother  of  said 
Eva  L.  Wiley  and  Nellie  P.  Carpenter; 
that  the  said  Dr.  W.  A.  Pratt  listed  said 
property  with  the  defendants,  as  real-es- 
tate brokers,  for  sale;  that  on,  to  wit, 
September  19,  1888,  the  said  W.  A.  Pratt 
wrote  to  defendants  that  said  lots  one 
and  two,  above  described,  were  for  sale. 
That  believing  that  the  said  W.  A.  Pratt 
had  uuthority  for  his  two  sisters,  the  said 
Eva  L.  Wiley  and  Nellie  P.  Carpenter,  to 
sell  the  same,  the  defendants,  without  con- 
cealing their  authority  In  the  premises, 
in  good  faith,  entered  into  the  contract 
with  the  plaintiff  set  out  in  the  second  de- 
fense, after  informing  him  of  the  authority 
that  they  possessed,  as  such  agents,  to 
make  such  contract;  that  at  the  time  the 
said  contract  was  entered  into  the  plain- 
tiff possessed  all  the  information  relative 
to  the  authority  of  the  defendants  to  en- 
ter into  the  same  possessed  by  the  defend- 
ants themselves;  that  after  the  making  of 
the  said  contract  of  sale  the  defendants 
did  all  in  their  power  to  induce  the  said 
Eva  L.  Wiley  and  Nellie  P.  Carpenter  to 
convey  the  said  real  estate  therein  de- 
scribed to  the  plaintiff,  but  their  failure  to 
so  convey,  and  so  comply  with  the  said 
contract,  was  through  no  fault  whatever 
of  the&e  defendants;  that,  upon  the  re- 
fusal of  the  said  Eva  L.  Wiley  and  Nellie 
P.  Carpenter  to  convey  the  said  lots  in  ac- 
cordance with  the  provisions  of  the  said 
contract,  the  defendants  returned  to  the 
plaintiff  the  sura  of  two  hundred  dollars, 
theretofore  paid  them  as  a  part  of  the 
purchase  price  of  said  lots,  together  with 
interest  thereon  at  the  rate  of  ten  per 
cent,  per  annum  during  the  time  the  same 
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w as  in  their  hands."  There  was  another 
special  defonne,  numbered  4,  which  Is  not 
involved,  as  a  demurrer  was  sustained  to 
It.  To  these  special  defenses  a  general  de- 
murrer was  filed,  in  substance,  that  the 
matters  stated  did  not  constitute  a  de- 
fense. The  demurrer  was  overruled  as  to 
the  second  aud  third,  and  sustained  as  to 
the  fourth.  Judgment  was  entered  for 
the  defendants  on  the  pleadings,  and  the 
suit  dismissed. 

Howae  &  Willsea,  for  plaintiff  in  error.* 
D.  V.  Burns,  for  defendants  in  error. 

REED,  J.,  (afterstating  the  facts.)  Tho 
suit  was  brought  to  recover  damages  al- 
leged to  ha  ve  been  sustained  by  the  plain- 
tiff by  the  wrongful  acts  of  the  defendants. 
It  is  in  the  nature  of  an  action  on  the  case, 
at  common  la  w,  for  deceit.  The  nature  of 
the  action  is  plain  and  qjimistakable. 
The  allegation  in  the  complaint  is:  "The 
defendants  willfully  and  falsely  represent- 
ed to  the  plaintiff  that  they  (the  defend- 
ants) were  the  agents  of  the  owner  of  the 
following  land,  *  *  *  and  that  as  such 
agents  the  defendants  had  lawful  authori- 
ty to  sell,  and  make  contracts  of  the  sale 
of,  the  said  lots  of  land  to  the  plaintiff  at 
aud  for  the  price  and  on  the  terms  follow- 
ing, to  wit;"  that  the  plaintiff, relying  up- 
on such  representations,  purchased  the 
lots  from  the  defendants,  and  made  a  pay- 
mentof  $200.  And,  in  substance  and  effect, 
that  defendants  were  not  the  agents  of 
the  owners  of  the  property;  that  they  had 
no  authority  whatever  to  contract  a  sale 
or  sell  the  property;  that  the  lots  were 
not  owned  by  the  party  represented  by 
the  defendants  as  the  owner,  and  on 
whose  behalf  they  assumed  to  contract, 
but  by  other  and  different  parties;  their 
refusal  and  inability  to  comply  with  their 
contract,  and  a  statement  of  damage  by 
the  plaintiff  by  reason  of  the  wrongful 
acts  of  the  defendants.  These  allegations 
state  a  clear.and  unquestionable  cause  of 
action.  The  nature  of  the  action  appears 
to  have  been  misconstrued  or  misunder- 
stood, and  probably  quite  naturally,  by 
plaintiff  embodying  In  the  complaint  a 
copy  of  the  contract  in  writing  executed 
by  the  defendants.  It  seems  to  have  been 
regarded  as  an  action  based  upon  the  con- 
tract, or  growing  out  of  It.  On  this  error 
much  of  the  nrgnment  of  defendants  is 
based,  while  in  fact  the  contract  in  ques- 
tion can  legally  only  be  regarded  as  a  part 
of  the  evidence  of  the  plaintiff  necessary 
to  make  bis  case.  Technically,  setting  it 
out  in  the  complaint  was  bad  pleading. 

The  first  defense  is  a  general  denial  of 
all  the  allegations  in  the  complaint,  Includ- 
ing the  making  and  delivering  of  the  in- 
strument in  writing,  which  certainly  could 
not  have  been  intended;  for  In  the  first 
paragraph  of  the  special  defense  following 
the  making  of  the  contract  is  admitted, 
and  a  full  copy  of  It  Incorporated.  One 
allegation  of  such  paragraph  should  not 

gass  unnoticed.  It  is  said,  "as  agents  for 
va  L.  Wiley  and  Nellie  P.  Carpenter,  the 
defendants  entered  into  a  contract  with 
the  plaintiff."  This  contradicts  the  con- 
tract as  set  out,  and  made  a  part  of  their 
answer.    Instead  of  entering  into  the  con- 


tract as  the  agents  of  Wiley  and  Carpen- 
ter, as  alleged,  the  contract  shows  them  to 
have  been  acting  as  agents  of  one  W.  A. 
Pratt;  the  language  of  the  contract  be- 
ing, "title  to  be  perfect  and  good,  and 
sufficient  warranty  deed  to  be  executed 
and  delivered  by  the  said  W.  A.  Pratt." 

The  special  defenses  2  and  3  are  certain- 
ly peculiar.  They  were  demurred  to  be- 
cause the  facts  stated  constituted  no  de- 
fense. They  certainly  fail  to  traverse  any 
allegation  in  the  complaint,  or  interpose 
any  bar  to  recovery.  They  appear  to  be 
more  in  the  nature  of  attempted  pleas  in 
"confession  and  avoidance**  confessing 
the  facts  as  alleged,  but  setting  up  no  le- 
gal defense  in  avoidance.  The  contract 
whereby  they  represent  themselves  as  the 
agents  of  Pratt,  as  owner,  and  as  having 
authority  from  him  to  sell,  and  to  bind 
him  to  a  contract  of  sale  in  writing,  is 
admitted.  That  he  was  not  the  owner 
was  admitted;  also,  that  two  other  indi- 
viduals, in  no  way  connected  with  the 
transaction,  and  from  whom  they  had  no 
agency  or  authority  whatever,  were  the 
owners.  These  admissions  establish  every 
important  allegation  In  the  complain't, 
and,  unless  they  are  avoided  by  subse- 
quent matter,  are  conclusive.  What  are 
the  supposed  defenses?  In  the  second 
there  are  none  at  all.  In  the  third,  first, 
that  record  title  to  the  property  was  in 
Wiley  and  Carpenter,  as  shown  by  the  coun- 
ty records,  to  which  the  plaintiff  bad  the 
same  access  as  the  defendants.  Admit  it, 
and  how  does  It  opera  teas  a  defense?  The 
defendants  were  representing  themselves 
as  the  agents  for  the  same  of  that  specific 
property  for  the  owner  or  owners,  claim- 
ing and  exercising  authority  to  bind  the 
owner  by  an  instrument  in  writing  In 
which  tbey  agree,  not  only  that  the  owner 
shall  convey  clear  title  by  deed,  but  that 
they  will  furnish  an  abstract  showing  a 
clear  title.  As  agents,  they  must  have  bad 
a  principal,  an  owner  of  the  property  sold, 
and  should  have  known  who  it  was.  To 
say  they  did  not  know  their  own  prin- 
cipal, nor  in  whom  the  title  stood,  and 
that  the  plaintiff  could  have  found  out 
by  going  to  the  records,  as  well  as  tbey, 
was  no  defense,  and.  if  of  any  legal  bear- 
ing, supported  the  allegations  of  the  com- 
plaint, that  "they  willfully  and  falsely 
represented  •  *  •  that  they  were  the 
agents  of  the  owners. "  The  agents  were 
legally  supposed  to  know.  It  was  their 
duty  to  know.  No  such  duty  was  imposed 
upon  the  plaintiff,  nor  was  be  expected  to 
know,  until  the  abstract,  which  was  never 
furnished,  should  be  examined.  Then  fol- 
low asseverations  of  good  faith, good  and 
honest  intentions,  and  an  earnest  effort  to 
get  the  owners  to  make  the  sale, and  their 
refusal.  Admit  it,  and  the  facts  stated 
neither  traverse  nor  avoid  any  allegation 
in  the  complaint,  and  Interpose  no  defense 
whatever,— seem  to  be  purely  exculpatory. 

Counsel  for  defendants,  in  an  able  argu- 
ment contends  that  under  the  authorities 
no  actlou could  be  maintained,  but  the  au- 
thorities cited  and  relied  upon  do  not  sus- 
tain him.  In  Sin  out  v.  Ilbery,  10  Mees.  & 
W.  1,  it  is  said  by  Alderson,  B. :  "Tnere  Is 
no  doubt  of  the  personal  liability  of  the 
agent  in  all  cases  where  he  falsely  affirms 
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that  he  ban  authority,  as  be  does  wben 
be  eigne  tbe  instrument  ae  agent  of  hie 
principal,  und  knows  that  be  bae  no  au- 
thority." Again:  "If  a  person  represent 
himself  ae  having  authority  to  do  an  act 
wben  be  bae  not,  and  tbe  other  side  is 
drawn  Into  a  contract  with  bim,  and  tbe 
contract  becomes  void  for  want  of  such 
authority,  tbe  damage  is  the  same  to  tbe 
party  who  confided  in  such  representa- 
tion, whether  tbe  party  making  it  acted 
with  a  knowledge  of  its  falsity  or  not.  In 
short,  be  undertakes  for  the  truth  of  his 
representation. "  Again:  *  First,  when  be 
has  no  authority,  and  knows  it,  but  never- 
theless makes  tbe  contract  ae  having  such 
authority.  In  that  case,  on  the  plainest 
principles  of  justice,  he  is  liable;  for  he  in- 
duces the  other  party  to  enter  Into  tbe 
contract  on  what  amounts  to  a  misrepre- 
sentation of  a  fact  peculiarly  within  his 
own  knowledge.  In  Hall  v.  Lauderdale, 
46  N.  Y.  75,  cited  and  relied  upon  by  coun- 
sel, it  is  said :  "The  rule  that  the  agent  is 
liable  when  he  acts  without  authority  is 
founded  upon  tbe  supposition  that  there 
has  been  some  wrong  or  omission  on  his 
part, either  in  misrepresenting  or  in  affirm- 
ing, or  concealing  the  authority  under 
which  he  assumes  to  act. "  Viewed  in  the 
light  of  these  authorities,  tbe  pleadings 
show  a  good  cause  of  action. 

It  is  ably  urged  In  argument  that  no  ac- 
tion could  be  maintained  for  tbe  reason 
that  the  contract  or  memorandum  execu- 
ted by  the  defendants  was  void  under  tbe 
statute  of  frauds.  -  It  is  said:  "If  the  con- 
tract, as  made,  was  not  onethe  law  would 
enforce  against  the  principal,  if  it  had  been 
authorized  by  htm,  there  is  no  liability  on 
the  part  of  the  agent. "  There  is  no  ques- 
tion in  regard  to  tbe  correctness  of  this 
principle  in  a  case  where  tbe  action  is 
based  upon  the  contract,  and  specific  per- 
formance is  sought,  or  damage  for  failure 
to  perform,  but  in  thin  rase  it  has  no  appli- 
cation. The  assumed  agents  had  no  prin- 
cipal,—no  authority.  The  action  is  based 
upon  tbe  misrepresentations  and  assump- 
tion of  authority  to  the  injury  of  the  plain- 
tiff. The  action  is  not  based  upon  the  con- 
tract, but  upon  the  wrongful  and  false 
assumption  of  authority  to  make  it.  The 
action,  before  the  Code,  at  common  law, 
is  an  action  for  deceit, — a  "special  action 
on  the  case,"  (see  Polhlll  v.  Walter,  3 
Barn.  &  Adol.  114.)  and  the  nature  of  the 
action  remains  tbe  same  under  tbe  Code; 
and,  as  said  above,  tbe  contract  is  only 
evidence  to  establish  the  wrongs  com- 
plained of.  Consequently,  whether  valid 
or  void  under  the  statute  of  frauds  is  a 
question  of  no  importance.  It  certainly 
would  be  competent  evidence  of  tbe  claim 
of  agency  and  authority  by  the  defend- 
ants, deceiving  and  misleading  the  plain- 
tiff. Of  the  correctness  of  this  conclusion 
I  am  very  confident,  but,  if  incorrect,  there 
is  another  conclusive  reason  why  the  con- 
tention cannot  prevail  in  this  case.  The 
Judgment  is  upon  the  pleadings,  and  it  is 
only  to  them  that  we  can  look  to  deter- 
mine its  correctness.  The  statute  of  frauds 
Is  not  pleaded.  The  question  is  only  pre- 
sented in  argument.  If,  as  supposed  by 
counsel,  the  contract  was  the  basis  of  the 
suit,  and  plaintiff's  right  to  recover  de- 


pended upon  Us  validity, — tbe  contract  be- 
ing set  out  in  tbe  complaint  at  length  and 
its  execution  being  fully  admitted  in  the 
answer,— the  statute  of  frauds  should 
have  been  specially  pleaded,  if  relied  upon 
in  defense.  Wood.  St.  Frauds,  5  538;  2 
Reed,  St.  Frauds,  §  520  et  seq.;  Trustees 
v.  Wright,  12  111.  441;  Chicago,  etc.,  Co.  v. 
Liddell,«9  111.040;  Auter  v.  Miller,  18  Iowa. 
410;  Middlesex  Co.  v.  Osgood,  4  Gray,  447. 
In  England,  see  Catling  v.  King, 5  Cb.  Div. 
600.  The  plea  of  the  statute  of  frauds  Is  a 
personal  privilege.  If  not  pleaded,  it  will 
be  regarded  as  waived.  McCoy  v.  Wil- 
liams, 6  111.  584;  Dock  Co.  v.  Kinsie.  48  111. 
289;  Rickards  v.  Cunningham,  10  Neb.  417, 
6  N.  W.  Rep.  475. 

For  these  reasons  we  think  the  court 
erred  in  allowing  judgment  for  the  defend- 
ants upon  the  pleadings.  The  demurrers 
to  the  special  pleas  should  have  been  sus- 
taiued.  No  demurrer  was  interposed  to 
the  complaint.  Consequently,  no  ques- 
tion is  raised  in  regard  to  tbe  items  of 
damage  alleged.  As  defendants  never 
claimed  to  represent  Wiley  and  Carpenter, 
or  act  for  them,  in  any  manner,  I  do  not 
see  upon  what  theory  costs,  etc.,  of  volun- 
teer suits  against  them  could  be  made  the 
basis  of  an  action  for  da  mages  against  the 
defendants;  but  as  the  question  is  not 
raised  we  express  no  conclusive  opinion 
upon  it.  The  judgment  will  be  reversed, 
and  the  cause  remanded. 

RICHMOND,  P.  J.,  concurring. 

BISSELL,  J.,  (concurring  specially.)  I 
assent  to  the  reversal  of  tbe  judgment.  I 
concur  only  in  that  part  of  tbe  opinion 
which  is  based  on  tbe  necessity  to  plead 
the  invalidity  of  the  contract  under  tbe 
statute  of  frauds  if  tbe  defendant  would 
escape  liability  for  tbe  deceit  because  be 
was  without  written  authority  from  tbe 
principal  to  negotiate  or  effect  tbe  sale  of 
the  lots  contracted  about. 


(S  Colo.  App.  220) 
MARTIN  v.  PITTMAN. 
(Court  of  Appeals  of  Colorado.   March  27» 
1893.) 

TKESPA88  TO  RSALTT— POBL10  LAND. 

Under  Gen.  St.  c.  90,  which  declares  that 
a  settler  upon  public  land  may  maintain  tres- 
pass for  injuries  thereto,  provided  that  his 
claim  is  so  marked  out  that  the  boundaries  may 
be  readily  traced,  and  provided  also  he  Is  in 
actual  occupancy  of  the  claim,  or  has  made  im- 
provements on  it  to  the  value  of  (100,  a  settler 
who  has  merely  had  his  tract  surveyed,  put  in 
a  cabin  foundation  worth  $10,  and  grubbed  the 
land  for  11  days,  and  who  has  never  resided  on 
the  land,  cannot  brim;  trespass  against  one  who 
cuts  hay  on  the  land  during  his  temporary  ab- 
sence. 

Error  to  Grand  county  court. 

Action  by  James  E.  Pittman  against 
Samuel  Martin.  Plaintiff  obtained  judg- 
ment.  Defendant  brings  error.  Reversed. 

W.  C.  Fullerton,  for  plaintiff  in  error.  O. 
D.  Bryan,  for  defendaut  in  error. 

HEED,  J.  The  defendant  in  error,  on 
April  29, 1889,  filed  a  pre-emption  claim  up- 
on certain  laud  in  Grand  county;  had  tbe 
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tract  surveyed ;  pot  eight  logs  In  thefounda- 
tion  for  a  cabin,  valued  at  910;  worked  up- 
on tbe  place  about  11  days,  grubbing,  whicb 
was  all  tbe  improvement;  never  resided 
upon  tbe  land;  about  July  15tb  left  tbe 
neighborhood  for  a  temporary  absence; 
returned  about  August  20th.  During  bit 
absence  plaintiff  in  error  entered  upon  tbe 
land  and  cut  wild  hay  growing  on  some 
part  of  It;  also  "picketed"  his  horses,  and 
destroyed  tbe  bay  upon  another  part. 
Martin  refusing  to  pay  for  tbe  damage, 
Plttman  brought  suit  before  a  Justice  of 
the  peace,  and  obtained  a  judgment.  Mar- 
tin appealed  to  tbe  county  court;  a  trial 
was  bad  to  a  jury,  resulting  in  a  verdict  and 
judgment  for  Pittman  of  $  1.60  and  costs, 
stated  to  be  $816.70. 

The  only  question  presented  here  for  de- 
termination Is  whether  the  possessory  title 
of  Pittman  to  the  land  was  such  as  to  en- 
able him  to  maintain  an  action  for  tbe  en- 
try end  damage.  There  is  no  conflict  in 
the  testimony.  The  alleged  entry,  cuttiug 
of  hay,  and  picketing  of  horses  is  ap- 

itarently  admitted,  but  from  the  evidence 
t  seems  impossible  to  understand  the  ten- 
ore  of  the  claim  by  which  the  land  was 
held  by  Pittman.  He  says  that  be  filed 
upon  it  as  a  pre-emption  nt  a  certain  date, 
which  would  indicate  a  filing  in  the  United 
(States  land  office,  and  an  attempted  hold- 
ing under  the  law  of  congress,  yet  no  such 
proof  is  made,  nor  does  It  seem  to  have 
occurred  to  either  party  that  if  such  were 
tbe  fact  bis  possessory  title  was  depend- 
ent npon  compliance  witb  the  pre-emption 
act.  In  the  absence  of  all  evidence,  and 
both  parties  having  regarded  and  treated 
the  action  as  one  arising  under  chapter  80, 
Gen.  St.,  entitled  "Public  Lands,"  It  must 
be  so  regarded  In  this  court.  By  sectiou  8 
of  tne  act,  "any  person  settled  upon  any 
of  tbe  public  lands  belonging  to  the  United 
States  may  maintain  trespass  quareclau- 
8um  fregit.  trespass  ejectment,  forcible  en- 
try and  detainer,  unlawful  detainer,  and 
forcible  detainer,  for  injuries  done  to  the 
possession  thereof,"  but  as  conditions 
precedent  to  the  right  to  maintain  any  ac- 
tion for  the  invasion  of  his  possession,  by 
section  10  of  same  chapter  be  is  required  to 
have  such  claim  "marked  out.  so  that  the 
boundaries  thereof  may  be  readily  traced, 
and  tbe  extent  of  such  claim  readily 
known,"  and  must  be  in  the  actual  occii- 
uancy  of  the  claim,  or  have  made  Improve- 
ments on  It  to  the  value  of  9100.  Pitt- 
man's  testimony  showed  he  was  neither 
occupying  nur  bad  made  the  requisite  im- 
provements, and  there  was  uo  evidence  of 
any  marking  out  and  proper  defining  of 
the  boundaries.  Tbe  action  is  purely  stat- 
utory. Tbe  statute  is  in  derogation  of  tbe 
common  law.  A  party,  to  avail  himself 
of  its  benefits,  must  prove  strict  compli- 
ance with  its  requirements.  "  When  a  new 
right,  or  the  means  of  acquiring  It,  ia  given, 
and  an  adequate  remedy  for  violating  it 
is  given  in  tbe  same  statute,  the  injured 
parties  are  confined  to  that  remedy." 
Potter,  Dwar.  St.  275;  Smith  v.  Lock- 
wood,  18  Barb.  209;  Thurston  v.  Prentiss, 
1  Mich.  193;  Bassett  v.  Carleton,  32  Me. 558; 
Ren  wick  v.  Morris,  7  Hill,  575;  Adkison 
v  HarowJcK,  12  Colo.  681,  21  Pac.  Rep.  907. 
Several  other  supposed  errors,  occurring 


upon  the  trial,  are  assigned,  but  it  will 
not  be  necessary  to  dispose  of  them.  The 
failure  to  establish  the  right  to  maintain 
the  action  by  showing  strict  compliance 
with  the  statutory  requirements  is  conclu- 
sive of  the  case.  Tbe  judgment  most  he 
reversed,  and  cause  remanded. 


(S  Colo.  A.  177) 

BOARD  OF  OOM'RS  OF  LARIMER  COUN- 
TY v.  LEE. 
(Court  of  Appeals  of  Colorado.  March  27, 
189a) 

Expbrt  Witness— Compensation. 

1.  An  expert  witness,  who  testifies  for  the 
people  in  a  criminal  case  in  obedience  to  a  sub- 
poena, without  making;  in  advance  any  demand 
for  special  compensation,  is  entitled  to  recover 
only  the  statutory  witness  fees. 

2.  Where  there  has  been  no  application  to 
the  county  board  to  make  a  special  contract 
with  such  witness,  and  it  is  not  affirmatively 
shown  that  the  refusal  to  pay  him  extra  com- 
pensation wonld  result  in  a  miscarriage  of  jus- 
tice, the  court  trying  the  case  has  no  power  to 
order  payment  of  extra  fees  to  the  witness. 

Appeal  from  district  court,  Larimer 
county. 

Action  by  E.  A.  Lee  against  the  board 
of  commissioners  of  the  county  of  Larimer 
to  recover  witness  fees.  Plaintiff  obtained 
judgment.   Defendant  appeals.  Reversed. 

Robinson  &  Love,  for  appellant.  E.  A. 
Ballard,  for  appellee. 

BISSELL.J.  This  case  is  the  outgrowth 
of  that  cause  celebre  known  as  tbe  Milling- 
ton  Case.  The  Millingtons  were  indicted 
for  the  murder  of  one  Avery  by  the  adminis- 
tration of  poison.  To  determine  the 
effects  of  certain  poisons,  the  symptoms  by 
which  they  were  manifested,  and  their  re- 
sultant operations  on  the  physical  system, 
necessarily  became  an  Important  subject 
of  inquiry  on  tbe  trial.  It  is  impossible  to 
ascertain  from  the  present  record  exactly 
when,  or  under  what  circumstances,  the 
appellee,  Lee,  was  called  as  a  witness,  but 
it  is  easily  gathered  from  tbe  agreed  state 
of  facts  on  which  the  case  was  tried  that 
at  some  time  during  the  progress  of  the 
trial  the  district  attorney  applied  to  the 
court  for  an  order  to  jsuhpoena  13  persons 
as  expert  witnesses  to  testify  on  these 
medical  and  toxicological  questions.  Tbe 
witnesses  were  not  subpoenaed,  put  on  the 
stand,  or  asked  to  testify  prior  to  the  time 
the  order  was  made.  They  came  in  obedi- 
ence to  the  subpoenas,  and,  in  evident  re- 
liance upon  tbe  validity  of  the  order,  vol- 
untarily gave  evidence  touching  tbe  mat- 
ters about  which  they  were  interrogated. 
They  did  not  insist  that  their  fees  should 
be  paid  before  testifying,  nor  did  they  re- 
fuse to  testify  on  the  ground  that  their 
professional  opinions  could  not  be  sought 
without  additional  compensation.  These 
latter  distinctions  are  expressed  to  illus- 
trate in  the  subsequent  discussion  tbe 
difference  between  the  present  case  and  the 
authorities  relied  upon  by  Lee  to  support 
his  action.  When  the  trial  was  concluded, 
Lee  presented  his  claim  to  the  board  of 
county  commissioners  of  Larimer  county 
for  fees  at  tbe  rate  of  $ 25  per  day  for  thlr- 
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teen  days,  and  20  cents  per  mile  for 75  miles 
of  travel.  The  board  refused  to  allow 
this  claim  as  presented,  but  did  audit  It 
at  the  sum  of  $1.50  per  day  and  mileage  at 
10  cents  per  mile,  which  are  the  rateH  and 
costs  fixed  by  statute  as  the  compensation 
of  an  ordinary  witness  attending  a  crim- 
inal trial.  Thereafter,  by  regular  stat- 
utory proceedings,  the  matter  came  before 
the  district  court  for  adjudication,  and 
that  court  decided  that  the  Judge  presid- 
ing over  the  trial  of  the  Millington  Case 
had  power  to  make  the  order  allowing 
these  expert  witnesses  additional  compen- 
sation, and  rendered  Judgment  against  the 
county  for  the  amount  which  Lee  claimed. 
The  board  brings  tbeca«e  here,  and  insists 
that  no  cause  of  action  came  to  plaintiff 
for  his  extraordinary  compensation  by 
reason  of  the  order. 

The  question  presented  is  one  of  first  im- 
pression in  this  state.  The  subject  has  re- 
ceived Judicial  consideration  in  other  tri- 
bunals, and  the  au  tbori ties  are  not  uniform 
on  the  subject.  Wherever  the  matter  has 
been  presented,  it  has  come  up  under  cir- 
cumstances which  show  that  the  witness 
when  subpoenaed  refused  to  testify  until 
his  expert  fees  bud  been  paid.  The  courts 
have  then  considered  the  question  in  the 
light  of  the  right  of  a  witness  to  refuse  to 
express  his  professional  opinions  before  he 
is  paid  an  additional  and  greater  compen- 
sation than  that  fixed  by  the  statute  as 
the  pay  of  the  ordinary  witness,  who  tes- 
tifies as  to  facts.  This  circumstance  may 
possibly  make  no  difference  in  the  applica- 
tion of  the  rule  which  will  be  announced, 
but  it  presents  undoubtedly  a  very  pal- 
pable distinction  between  those  cases  and 
the  one  at  bar.  The  authorities  which 
adjudge  additional  compensation  to  be 
the  right  of  the  expert,  and  which  assert 
his  privilege  to  refuse  to  testify  until  paid, 
are  not  in  harmony  as  to  the  basis  on 
which  their  conclusions  are  rested.  Some 
declare  that  he  is  entitled  to  the  extra  pay 
because  his  professional  opinions  are  his 
own  property,  which  cannot  he  extracted 
from  him  except  for  an  honorarium,  which 
shall  be  satisfactory  to  the  witness;  and 
others,  on  the  ground  that  the  time  of  a 
professional  witness  called  as  such  has  a 
value  beyond  that  of  a  witness  who  is 
called  to  testify  to  a  fact  regardless  of  his 
business  or  his  status.  The  line  of  author- 
ities adjudgiug  the  contrary  are  on  reason 
and  principle  much  more  satisfactory,  and 
would  undoubtedly  be  followed  by  this 
court  were  the  question  presented  under 
the  identical  aspect  exhibited  in  those  de- 
cisions. They  hold  that  when  a  profes- 
sional witness  attends  in  obedience  to  an 
ordinary  subpoena  he  may  be  compelled 
to  express  his  opinions  on  hypothetical 
questions,  or  on  general  medical  and  tox- 
icological  subjects,  as  an  ordinary  witness 
is  compelled  to  testify  on  questions  of  fact 
within  his  knowledge,  and  for  the  same 
statutory  fees.  These  authorities  un- 
doubtedly concede,  as  does  this  court,  that 
if  the  witness  be  legally  required  to  do 
any  particular  thing,— as  to  analyze  the 
contents  of  a  stomach,  or  perform  a  post 
mortem  operation, — in  these  aud  similar 
cases  such  services  cannot  be  compelled  by 
tbe  ordinary  process  of  subpoena,  or  the 


labor  required  by  the  payment  of  an  or- 
dinary witness  fee.  These  exceptions, 
however,  do  not  modify  the  general  rule 
that  tbe  professional  witness.  In  tbe  dis- 
charge of  his  duty  as  a  good  citizen,  is  like 
any  other  person,  whether  he  be  laborer, 
merchant,  broker,  manufacturer,  or 
banker,  compellable  to  attend  in  obedience 
to  process,  and  to  testify  as  to  what  be 
may  know,  whether  it  be  observed  facts, 
or  accumulated  knowledge  acquired  by 
study  and  experience.  The  rule  is  u  sound 
one,  and  commends  itself  to  our  judgment. 
It  is  apparently  nothing  but  a  question  of 
relative  value,  and  it  frequently  happens 
that  the  loss  of  time  is  a  less  serious  one 
to  tbe  professional  witness  than  to  the 
person  engaged  in  the  more  active  busi- 
ness walks  of  life.  Summers  v.  State,  5 
Tex.  App.  365;  Ex  parte  Dement.  53  Ala. 
3X9;  State  v.  Teipner,  3«  Minn.  535.  32  N. 
W.  Rep.  «78. 

These  conclusions  do  not  entirely  dispose 
of  the  present  controversy.  Jt  still  re- 
mains to  be  decided  whether  the  court 
making  the  order,  under  tbe  circumstan- 
ces Indicated,  possessed  the  power  to  bind 
the  county  of  Larimer  to  the  payment  of 
the  fees  expressed  in  the  mandate.  It  is  a 
matter  of  common  learning  that  costs  are 
a  creature  of  statute.  In  ancient  times, 
neither  in  civil  nor  in  criminal  cases,  did 
tbe  plaintiff  or  the  state  have  Judgment 
for  anything  in  the  nature  of  costs.  As 
Sir  Edward  Coke  says  in  2  Inst.  28#. speak- 
ing of  the  statute  of  Glocester,  8  Ed  w.  I. : 
"Before  this  statute,  at  the  common 
law,  no  man  recovered  costs  of  sute,  ei- 
ther In  plea  real,  personal!,  or  mixt:  by 
this  it  may  be  collected  that  Justice  was 
good  cheap  of  auncient  times,  for  in  King 
Alfred's  time  there  were  no  writs  of  grace, 
but  all  writs  remedialls  were  gruunted 
freely."  County  of  Franklin  v.  Conrad, 
38  Pa.  8t.  317:  Haynes  v.MoBher,  15  How. 
Pr.  216;  Faulkner  v.  Hendy,  79  Cal.  265. 
21  Pac.  Kep.754;  Mark  v.  City  of  Buffalo,  87 
N.  Y.  184;  Pugh  v.  Good,  19  Or.  85.  23  Pac. 
Rep.  827;  Person  v.  Ozark  Co.,  82  Mo.  491 ; 
Noyes  v.  State,  46  Wis.  250, 1  N.  W.  Rep.  1. 

The  recovery  cannot  besupported  by  ex- 
press legislative  enactment,  for  none  has 
ever  been  incorporated  into  tbe  law  of 
the  state.  In  some  states,  notably  Indi- 
ana and  Iowa,  where  a  similar  contro- 
versy had  arisen,  the  legislature  remedied 
the  difficulty,  and  enacted  a  statute 
granting  to  the  Judge  who  might  preside 
at  the  trial  power  to  allow  to  expert  wit- 
nesses such  additional  compensation  as. 
in  his  Judgment,  might  seem  reasonable. 
We  gather  from  this  fact,  as  well  as  from 
the  character  of  the  reasoning  of  the 
courts  holding  the  other  doctrine,  that  it 
was  never  a  question  entirely  free  from 
obscurity.  It  thereforefollows  that  unless 
the  court  possessed  the  inherent  power  to 
enter  an  order  of  this  description  it  was 
without  jurisdiction  for  the  purpose,  and 
the  entry  could  give  to  the  appellee,  Lee, 
no  right  of  action  against  tbe  couuty. 
Nothing  but  an  evident  and  an  unavoid- 
able necessity  should  lend  to  the  conclu- 
sion that  any  such  power  is  vested  in  the 
court.  It  is  wholly  unessential  to  tbe 
safe  or  successful  administration  of  jus- 
tice.  Power  to  enforce  tbe  attendance  of 
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witnesses,  and  authority  to  compel  them 
to  testify  to  whatever  they  may  know, 
will,  in  the  linht  of  Judicial  experience, 
always  suffice  to  conserve  the  purposes  of 
justice.  Wherever  extraordinary  expend- 
itures seem  prudent,  necessary,  or  Indis- 
pensable, the  legislature  has  clothed  an- 
other and  an  independent  body  with 
broad  and  ample  authority  to  do  whut- 
ever  ought  to  be  done.  Under  the  stat- 
utory plan  which  divides  the  state  into 
counties,  and  regulates  the  government 
of  those  territorial  subdivisions,  all  pow- 
er to  fix,  control,  determine,  or  in  any 
manner  dispose  of  the  funds  of  a  county  is 
devolved  on  the  board  of  county. commis- 
sioners. They  alone  have  the  right  to 
disburse  the  public  moneys,  and  to  decide 
in  what  cases,  and  under  what  circum- 
stances, such  funds  shall  be  paid  out,  un- 
less it  be  In  those  cases  where  fixed  rights 
are  conferred  by  statute.  In  and  of  itself 
this  fact  should  be  decisive  of  the  present 
inquiry.  Wherever  a  broad,  universal, 
and  sweeping  power  is  thus  given  to  a 
governing  body,  it  cannot  be  conceded 
that  by  implication  any  other  body, 
whether  It  be  a  court  or  one  resembling 
the  board  of  county  commissioners,  should 
likewise  have  power  to  dispose  of  the 
public  revenues.  Under  some  circumstan- 
ces, it  might  be  very  strongly  argued  that 
this  power  should  be  decided  to  be  inher- 
ent in  the  itourt,  since  otherwise  there  is 
liable  to  be  a  manifest  failure  and  miscar- 
riage of  justice,  springing  from  the  preju- 
dices which  may  infect  the  people  of  a 
county,  or  coming  from  an  unusually 
economical  and  parsimonious  board, 
which  would  prefer  to  see  crime  unpun- 
ished rather  than  the  public  revenues 
wasted.  The  present  case,  however,  does 
not  come  with  any  such  argumentative 
or  possible  exception.  It  is  enough  at 
present  to  say  that  the  record  does  not 
show  that  there  was  any  application  to 
the  board  of  county  commissioners  to 
contract  with  the  witnesses,  or  to  au- 
thorize an  expenditure  of  the  money. 
The  application  to  the  court  was  not 
based  upon  such  facts,  coupled  with  the 
showing  that  Justice  would  manifestly 
miscarry  If  the  order  was  not  made.  We 
therefore  hold  that,  in  a  case  like  the  pres- 
ent, the  court  was  entirely  without  power 
to  make  an  order  which  should  bind  the 
county,  and  give  to  the  witness  a  cause 
of  action  for  tblsextraordinary  compensa- 
tion. Since  he  Is  unable  to  point  to  any 
statute  which  gives  him  such  fees,  be  must 
be  satisfied  with  the  compensation  which 
the  statute  specifies,  whether  it  be  mileage 
or  per  diem.  The  judgment  which  the 
court  entered  in  favor  of  the  appellee, 
Lee,  for  $25  per  day  and  20cents  mileage, is 
erroneous,  and  must  be  reversed. 


(3  Colo.  App.  264) 

ABBOTT  v.  SMITH  et  aL 

(Court  of  Appeals  of  Colorado.   March  27, 
1893,) 

Partnership— Dissolction. 

Plaintiff,  and  defendants  made  an  agree- 
ment  for  partnership  prospecting,  plaintiff  and 
one  of  the  defendants  to  furnish  the  necessary 


supplies,  and  the  other  defendant  to  do  the 
prospecting,  the  mines  discovered  to  be  owned 
by  the  three  jointly.  Plaintiff  furnished  ail 
the  supnlies  for  years,  and  finally  notified  the 
defendant  who  was  to  furnish  them  with  him 
that  they  must  have  a  settlement,  but  he  after- 
wards furnished  defendants  with  more  money, 
and  was  treated  by  them  as  a  partner.  Held, 
that  plaintiffs  act  did  not  dissolve  the  partner- 
ship, and  that  he  was  entitled  to  a  snare  in 
mines  afterwards  located,  while  defendants 
were  still  using  supplies  furnished  by  him. 

Error  to  district  court,  Chaffee  county. 

Action  by  Charles  H.  Abbott  against 
George  L.  Smith,  N.  C.  Creede,  E.  R.  Nay- 
lor,  David  H.  Moffat,  and  the  First  Nation- 
al Bank  of  Salida.  Judgment  for  defend- 
ants.   Plaintiff  brings  e rro r .   Reversed . 

Libby  &  Martin,  for  plaintiff  in  error. 
O.  K.  HartenBtein,  for  defendants  in  error. 

RICHMOND,  P.  J.  By  the  complaint  in 
this  case  it  is  alleged  that  the  plaintiff  in 
error,  Abbott,  and  the  defendants  in  error 
Smith  and  Creede,  did,  In  the  early  part  of 
the  year  18S5,  enter  Into  what  is  common- 
ly understood  as  a  prospecting  partner- 
ship contract.  Abbott  and  Smith  were 
to  contribute  money  and  supplies,  and 
Creede  to  prospect  and  locate  and  work 
mining  claims,  and  the  claims  located 
were  to  be  located  and  recorded  in  the 
names  of  Abbott,  Smith,  and  Creede  joint- 
ly. That  on  August  26th,  1889,  and  while 
this  contract  was  in  force  and  effect, Smith 
and  Creede  discovered  and  located  two 
mining  claims  called  the  "Holy  Moses" 
and  the  "Cliff."  That  at  the  time  of  the 
discovery  and  location  of  these  claims 
Smith  and  Creede  were  using  food  and 
other  supplies  purchased  with  the  part- 
nership funds;  that  they  neglected  to  in- 
clude the  name  of  Abbott  In  the  discovery 
notice  and  recorded  certificate  of  location 
as  one  of  the  owners  of  the  claim.  On  the 
contrary,  they  did  include  the  name  of 
E.  R.  Naylor.  Since  that  time  Smith, 
Creede,  and  Naylor  have  sold  the  mining 
claims  to  the  defendant  in  error  Moffat  for 
the  sum  of  $70,000,  and  have  received  and 
divided  among  themselves  $11,000  of  this 
sura.  That  a  deed  conveying  the  mining 
claims  to  Moffat  Is  in  escrow  with  the 
First  National  Bank  of  Salida,  to  be  deliv- 
ered to  Moffat  upon  the  deposit  by  blm  in 
said  bank  of  the  sum  of  $55,000.  The 
financial  irresponsibility  of  Smith  and 
Creede  Is  set  forth.  The  purpose  of  the 
suit  is  for  an  accounting,  and  for  a  decree 
adjudging  Abbott  to  be  the  owner  of  one 
third  of  the  mining  claims,  subject  to 
the  right  of  Moffat  to  complete  his  pur- 
chase, thus  securing  to  Abbott  a  one-third 
interest  of  the  purchase  price.  Creede 
and  Smith  answer,  alleging  the  existence 
of  the  contract  up  to  the  20th  day  of 
June,  1889,  at  which  time  it  is  insisted  Ab- 
bott voluntarily  withdrew  from  the  part- 
nership. No  decree  is  sought  against  Mof- 
fat, and  since  the  Institution  of  the  suit 
claim  against  Naylor's  interest  has  been 
abandoned.  So  that  it  can  be  said  that 
Abbott  seeks  to  obtain  a  decree  adjudg-' 
iug  to  him  the  one  third  of  the  two  thirds 
of  the  purchase  price  belonging  to  Creede 
and  Smith.  The  cause  was  tried  to  a 
court  without  a  jury,  against  the  protest 
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of  defendants,  resulting  in  a  finding  favor- 
able to  them,  and  upon  which  Judgment 
wan  entered.  To  reverse  this  judgment 
Abbott  prosecutes  this  writ  of  error. 

This  case  presents  no  unusual  features. 
Such  contracts  have  been  productive  of 
much  litigation.  The  testimony  shows 
that  for  a  period  of  four  years  Abbott  had 
continuously  furnished  capital  for  himself 
and  Smith  to  Creede,  aggregating  the  *mm 
of  92,000;  and,  that  when  the  parties 
started  oil  the  prospecting  tour  which  re- 
sulted in  the  location  of  the  claims,  they 
were  amply  provisioned,  and  well  sup- 
plied with  tools,  purchased  with  funds  fur- 
nished by  Abbott,  and  that  at  the  Iden- 
tical time  of  the  location  and  the  subse- 
quent development  of  the  property  to  the 
extent  of  showing  that  the  mines  were 
of  some  worth,  they  were  sustained  and 
assisted  by  the  means  thus  provided. 
They  had  been  prospecting  in  the  location 
where  the  mines  were  discovered  for  sev- 
eral months  prior  to  August,  1889.  In 
June,  1889,  it  seems  that  Abbott  felt  that 
be  was  being  called  upon  for  too  much 
money,  and  that  Smith,  who  was  obligat- 
ed to  furnish  an  equal  portion  of  the 
funds,  was  not  doing  his  share.  He  insist- 
ed upon  a  settlement,  and  Smith,  being 
unable  to  pay  the  money  at  the  tlmeof  the 
settlement,  executed  bis  note,  thus  evi- 
dencing the  amount  of  money  due  to  Ab- 
bott. Abbott  testified  that  in  the  spring 
of  1885  the  agreement  was  entered  Into, 
and  that  from  that  date  up  to  the  insti- 
tution of  these  proceedings  It  was  contin- 
ued; that  Smith  and  himself  were  to  fur. 
nisb  the  funds  to  develop  any  property 
that  Creede  might  find,  paying  him  $1.50 
a  day,  and  allowing  him  so  much  for 
grub;  that  Creede  was  to  have  one  third 
Interest  In  all  claims  located,  Smith  one 
third,  and  Abbott  one  third ;  that  In  1885 
they  located  properties  on  the  South  Gun- 
nison and  Willow  creeks,  and  that  the 
yeurly  expenses  incident  to  this  enterprise 
amounted  to  between  $350  and  $400  each. 
It  Is  needless  for  us  to  give  in  detail  the 
testimony  of  Abbott.  It  Is  sufficient  to 
say  that  in  substance  It  shows  that  he  had 
visited  the  location  where  the  mines  were 
discovered,  had  Inspected  various  proper- 
ties previously  located,  and  caused  assays 
to  be  made,  and  done  all,  In  fact,  that 
Creede  or  Smith  had  required  of  him.  He 
positively  asserts  that  the  settlement  of 
accounts  relative  to  money  advanced  by 
him  was  not  to  be  considered  as  an  aban- 
donment of  his  agreement,  but  only  the 
result  of  a  desire  on  his  part  of  a  settle- 
ment with  Smith,  to  which  Creede  was  in 
no  sense  a  party.  The  testimony  of  Ab- 
bott is  certainly  corroborated  by  letters 
of  Smith.  In  this  connection  it  must  be 
borne  in  mind  that  Smith  insists  that  the 
dissolution  of  partnership  took  place  in 
June,  1889,  yet  the  record  shows  that  on 
October  20, 1889.  Smith  writes  a  letter  to 
Abbott,  In  which  he  says,  "I  wrote  you 
some  time  since  that  Naylor  and  myself 
would  visit  our  new  find,  and  I  would  re- 
port on  my  return."  He  gives  a  descrip- 
tion of  the  vein,  the  character  of  the  ore, 
and  asks  for  advice  In  reference  to  the 
best  method  of  transporting  the  ore  from 
the  mine  to  the  railroad.   August  31,  1890, 


he  writes  another  letter,  in  which  he 
says:  "  I  received  a  letter  from  yon  yes- 
terday, and  I  judge  from  the  date  on  It,  it 
has  been  traveling  over  the  country  for 
the  last  week.  *  *  *  I  have  been  doing 
my  level  best  to  sell  our  mines  over  on 
Rio  Grande,  but  up  to  date  have  failed. 
Another  party  is  after  it  now  that  1  think 
will  do  some  good.  1  shall  start  over  to- 
morrow. Will  be  gone  about  ten  days. 
I  will  let  yon  hear  from  me  when  I  get 
back.  I  tell  you,  Cbus.,  I  am  awfully  anx- 
ious to  sell  it,  for  I  am  In  debt;  conse- 
quently I  am  In  misery."  It  must  be 
borne  in  mind  that  Creede  was  one  of  the 
partners,— the  one  who  was  expected  to 
find  the  property,  and  to  locate  it  In  the 
names  of  all  the  parties.  He  had  been 
paid  for  his  services,  and  furnished  with 
his  provisions  for  a  period  of  years.  He 
was  then  receiving  bis  compensation  from 
Abbott  and  Smith.  Abbott  furnished  the 
bulk  of  the  money,  and  it  no  where  appears 
In  the  record  that  Creede  ever  understood 
that  Abbott  was  out.  Norhad  there  been 
any  conversation  with  him  concerning  the 
matter.  In  fact  Creede  fortifies  the  posi- 
tion of  Abbott.  He  testified  that"  I  start- 
ed prospecting  for  Smith,  Abbott,  and  my- 
self In  May,  1885;"  that  in  June.  1889,  Ab- 
bott came  across  the  range;  that  he. 
Smith,  and  Abbott  went  to  Cascade  cab- 
In  and  Spring  creek  and  Willow  creek; 
that  bis  understanding  was  at  this  time 
that  be  was  to  keep  on  prospecting  in  the 
same  way  he  had  been  doing,  and  that 
this  was  the  understanding  of  Abbott; 
that  Abbott  had  been  sending  him  money 
for  a  couple  of  years,  and  that  he  natural- 
ly looked  to  Abbott  for  money  to  carry 
on  the  business;  that  Abbott  never  bad 
sent  him  word  that  be  had  withdrawn 
from  the  partnership;  that  Smith  and 
Abbott  left  about  the  IStbor  14th  of  June, 
and  that  Smith  joined  him  on  Powder 
Horn,  and  they  went  prospecting  south, 
and  were  out  8  or  10  days.  On  the  first 
trip  they  located  the  Holy  Moses  mine, 
about  9  or  10  miles  south  from  the 
cabin.  Tbey  had  10  or  15  days'  supplies 
for  two,  and  had  no  supplies,  tools,  or 
powder  except  those  purchased  with 
money  furnished  by  Abbott.  That  he 
used  partnership  tools  and  powder  on  the 
Holy  Moses,  and  supported  himself  with 
the  provisions  furnished  from  the  same 
source;  and  that  the  first  information  he 
had  received  of  the  dissolution  was  from 
Smith.  In  bis  cross-examination  he  says: 
"  I  think  in  conversation  Abbott  claimed 
an  Interest  perhaps  a  month  before  I  dis- 
covered the  Holy  Moses.  Smith  was  In 
camp,  and  we  were  virtually  together." 
That  the  grub  In  Cascade  cabin,  when 
Smith  came  back,  was  worth  $75;  the 
valueof  the  tools  that  he  and  Smith  took, 
930,  at  a  rough  guess;  and  that  when  he 
staked  the  Holy  Moses  he  did  not  think 
It  was  of  any  special  value.  In  addition 
to  this  It  is  shown  that  Abbott  paid  on 
.'uly  12, 1889,  succeeding  the  time  when 
Smith  claims  that  he  had  abandoned  the 
partnership,  for  assaying  ores  from  these 
mines,  the  sum  of  $24.50,  and  reported 
the  result  of  the  assays  to. Smith.  There 
are  other  circumstances  in  the  record,  de- 
tailed in  the  evidence,  which  we  think  add 


Digitized  by  Google 


Colo.)  ABBOTT 

additional  strength  to  the  contention  of 
Abbott.  To  rebnt  this,  Smith  testifies 
that  Abbott  voluntarily  retired,  and  de- 
clared that  he  would  bavenothing  further 
to  do  with  Creede,  and  exhibits  a  letter 
written  by  Abbott  subsequent  to  the 
location  of  the  mine,  wherein  some  expres- 
sions are  used  calculated  in  an  indirect 
way  to  support  his  testimony.  But  we 
are  certainly  of  the  opinion  that  after 
the  discovery  of  the  mine,  even  up  to  so 
late  a  date  as  October  of  the  same  year, 
Smith  did  not  believe  that  Abbott  had 
withdrawn  from  the  partnership,  ff  he 
did.  It  is  singular  he  should  speak  of  the 
property  in  his  letters  to  Abbott  as  "our" 
property;  that  he  should  advise  blm  that 
he  would  report  on  his  return  from  bis 
prospecting  tour,  and  should  treat  him  as 
one  who  was  entitled  to  information  con- 
cerning the  operations  of  himself  and 
Creede.  Abbott's  explanation  of  his  letter 
is  certainly  consistent  with  his  conten- 
tion. He  says  be  did  not  mean  to  say  be 
was  out  of  the  enterprise,  but  that  be  was 
done  furnishing  money  for  the  time  being, 
and  that  It  was  tbe  duty  of  Smith  to 
proceed  with  the  enterprise,  and  furnish 
such  money  as  might  be  required  in  the 
subsequent  prospecting. 

The  role  concerning  the  rescinding  of 
each  an  agreement  aa  is  hereunder  consid- 
eration is  that  the  circumstances  must 
show  an  absoluteabandonmentof  the  con- 
tract as  to  future  enterprises,  and  proof  of 
negotiations  for  an  abandonment  Is  in- 
sufficient to  establish  a  rescission  of  the 
agreement.  Tbe  parties  cannot  treat  tbe 
contract  as  binding  and  rescind  it  at  tbe 
same  time.  Chadtmurne  v.  Davis,  9  Colo. 
581, 13  Pac.  Rep.  721.  Accepting  this  rule 
as  correct,  and  applying  tbe  evidence  as 
we  find  It  In  tbe  record,  we  are  uuable  to 
concur  In  the  conclusion  reached  by  the 
court  below.  The  testimony  does  not  show 
an  absolute  abandonment  on  tbe  part  of 
Abbott,  but  it  does  show  that,  during  the 
entire  period  up  to  and  Including  tbe  loca- 
tion of  the  mines, Creede,  as  well  as  Smith, 
considered  Abbott  as  still  interested  in  the 
prospecting  enterprise.  Creede  positively 
asserts  it,  and  Smith  absolutely  admits  It 
by  his  letters.  And  bad  the  mines  proven 
without  value,  or  the  prospecting  tour 
fruitless,  it  cannot  be  doubted  but  that 
Creede  at  least,  if  not  Smith,  would  have 
insisted  upon  Abbott's  paying  his  propor- 
tion of  tbe  expenses,  including  the  sum  due 
Creede  for  services.  The  evidence  does  not 
show  that  a  demand  on  the  part  of  Creede 
and  Smith  or  by  either  of  them  was  ever 
made  upon  Abbott,  nor  does  it  show  that 
there  was  a  necessity  for  so  doing,  because 
of  the  fact  that  the  supplies  and  tools  then 
on  hand  were  amply  sufficient  to  carry  on 
the  enterprise  up  to  tbe  time  when  the 
location  of  the  mines  was  made.  This 
easels  somewhat  similar  to  Meagher  v. 
Reed.HColo.  335,  24  Pac.  Rep.  681,  wherein 
it  Is  determined  "that  the  existence  of  a 
partnership  does  not  depend  upon  the  fact 
that  each  partner  bas  in  all  things  com- 
plied with  his  agreement.  If  the  contract 
has  been  made,  property  and  labor  con- 
tributed, and  tbe  partnership  business 
commenced  and  carried  on  to  any  extent, 
there  is  a  partnership."  In  this  case,  as 


v.  SMITH.  845 

in  that,  we  say  defendants  had  a  remedy  if 
he  did  not  comply  with  his  agreement. 
They  could  have  asked  for  a  dissolution, 
paid  blm  back  the  amount  be  pnt  In,  and 
formed  a  new  partnership.  They  could 
have  demauded  the  performance  of  tbe 
agreement,  tbecontribution  of  his  share  of 
theexpenses.  But  they  bad  noright  to  as- 
sume that  Abbott,  who  bad  furnished  the 
money, — not  only  his  portion,  but  that  of 
Smith,— that  because  Abbott  demanded 
a  settlement  with  Smith  he  thereby  dis- 
solved the  partnership  between  Smith, 
Creede,  and  himself.  In  tbe  case  of  Eagle 
v.  Bucber,  12  Morr.  Min.  R.  330,  the  court, 
In  passing  upon  a  question  similar  to  the, 
one  here  under  consideration,  used  this 
language:  "The  principle  relied  upon  by 
defendant's  counsel,  that  a  partnership 
may  be  dissolved  by  the  act  of  one  of  the 
partners,  we  do  not,  In  the  view  we  take 
of  this  case,  intend  to  impugn.  That  Is 
too  well  settled  to  be  now  questioned. 
But  to  effect  that  purpose  tbe  act  must  be 
done  with  a  view  to  its  accomplishment. 
It  should  be  communicated  at  once  to  tbe 
other  members  of  the  firm.  They  must  be 
advised  of  the  new  relations  created  by 
the  withdrawal  of  a  member,  or  a  trans- 
fer of  his  Interests  in  the  concern.  Their 
future  relations  towards  each  other,  and 
their  pursuits  of  the  particular  enterprise, 
depend  upon  the  acquisition  of  such  knowl- 
edge." This  principle  is  directly  applicable 
to  the  parties  in  interest,  and  supports  the 
conclusion  we  have  reached.  In  addition 
to  this,  we  may  call  attention  to  tbe  fact 
that  Creede  was  to  do  the  prospecting, for 
which  he  was  to  receive  provisions  and 
$1.50  per  day,  to  be  provided  and  paid  by 
Smith  and  Abbott.  This  is  their  relation 
as  shown  by  the  record,  and  stands  un- 
contradicted. It  occurs  to  us,  therefore, 
that  it  matters  little  what  Smith  may 
have  understood  from  Abbott,  when  Creede 
himself  testifies  that  he  considered  Abbott 
in  the  enterprise,  and  looked  tobim  to  fur- 
nish money  under  the  agreement.  Aud 
tbe  record  fulls  to  show  that  Smith  had 
ever  furnished,  or  was  at  the  time  of  the 
location  of  these  mines  furnishing,  money 
or  means  wherewith  to  support  or  com- 
pensate Creede  for  bis  labor.  This  fact,  of 
itself,  makes  It  clear  to  our  minds  that,  if 
any  individual  name  of  this  partnership 
should  have  been  left  out  of  tbe  location. 
It  should  have  been  that  of  Smith,  rather 
than  Abbott.  At  any  rate,  under  the  prin- 
ciple last  recited,  it  cannot  be  said  in  tbe 
light  of  the  testimony  that  the  prospect- 
ing partnership  had  been  dissolved.  And 
we  think  that  if  Creede  was  fortunate  in 
bis  location.  If  his  hopes  were  more  than 
realised  by  bis  good  luck,  heought  to  have 
borne  In  mind  that  the  aid  Abbott  ren- 
dered blm  had  mainly  contributed  to  his 
good  fortune;  that  in  reality  without  Ab- 
bott, and  the  employment  of  the  means 
furnished  by  him  to  engage  iu  the  enter- 
prise, the  possibility  of  the  discovery  of  the 
mines  would  have  been  very  remote.  In 
Boucher  v.  Mulverhlll,  12 Morr.  Mln.  R.  350, 
tbe  court,  in  considering  a  prospecting  con- 
tract, said :  "There  is  no  dispute  but  that 
said  Barrette  and  Lowthier  were  the  dis- 
coverers; that  plaintiffs  furnished  the 
money  and  provisions  for  some  time  before 
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the  discovery,  to  continue  the  prospecting 
for  gold,  and  that  they  were  living  on  these 
provisions  when  they  made  the  discovery." 
And  under  these  circumstances  the  conclu- 
sion of  the  court  was  that  the  parties 
were  entitled  to  maintain  their  rights  to 
their  In  teres  ts  in  the  mines.  "An  agree- 
ment to  engage  in  the  business  of  prospect- 
ing for  and  the  development  of  lode  mining 
property  for  the  Joint  use  of  all  Is  in  the 
nature  of  a  partnership  agreement,  and 
under  such  an  agreement  each  party  there- 
to becomes  the  agent  of  the  other  in 
prosecuting  the  joint  adventure."  Law- 
rence v.  Robinson,  4  Colo.  5*17.  The  evi- 
dence, in  our  judgment,  is  wholly  insuffi- 
cient to  support  the  finding  of  the  court. 
And  this  conclusion,  therefore,  brings  this 
case  within  the  rule  laid  down  by  the  su- 
preme court  of  this  state:  "  Where  the  ver- 
dict is  clearly  and  manifestly  against  the 
evidence,  it  should  be  set  aside  in  further- 
ance of  justice. "  Keating  v.  Pedee,  2  Colo. 
526;  Bugb  v.Romlnger.15  Colo. 452. 24  Pac. 
Rep.  1046.  In  Cross  v.  Klstler.  14  Colo.  572, 
23  Pac.  Rep.  903,  the  doctrine  is  announced 
that  where  the  evidence  does  not  tend  to 
support  the  finding  the  judgment  will  be 
reversed  as  being  against  the  evidence.  In 
Mitchell  v.  Reed,  16  Colo.  109,  26  Pac.  Rep. 
342,  the  court  uses  this  language:  "It  is 
the  opinion  of  this  court  that  the  judg- 
ment was  manifestly  against  theevidence, 
and  is  without  support  from  the  testi- 
mony, which  is  not  satisfactorily  contra- 
dicted and  explained."  Under  these  cir- 
cumstances, however  much  the  court  may 
regret  the  necessity  for  a  reversal,  and 
whatever  may  be  the  pressure  of  the  gen- 
eral rule  restricting  interference  with  judg- 
ments upon  this  court,  it  is  obvious  that 
In  obedience  to  itsconviction  the  case  must 
be  reversed.  The  judgment  is  reversed, 
and  the  cause  remanded. 


(3  Colo.  App.  212) 

BLOOM  et  al.  v.  WEST  et  si 

(Court  of  Appeals  of  Colorado.   March  27, 
1893J 

Irrigation— Water  RionTS— Evidence. 

1.  Water  used  in  irrigating  land  is  not  ap- 
purtenant to  the  land.  Strickler  v.  City  of 
(Colorado  Springs,  26  Pac.  Rep.  313,  16  Colo. 
61.  followed. 

2.  Where  the  owner  of  a  tract  of  land,  and 
of  a  water  right  used  therewith,  sells  the  land 
in  separate  parcels  to  two  different  persons, 
and  by  common  consent  the  water  right  passes 
to  them  without  any  forma]  conveyance  there- 
of, each  vendee  takes  an  interest  in  the  water 
right  proportioned  to  the  amount  of  water  pre- 
viously used  on  the  land  bought  by  him. 

3.  In  a  suit  between  the  vendees  to  deter- 
mine their  respective  interests  in  the  water 
right,  the  plaintiff  need  not  prove  title  to  the 
land  claimed  by  him,  since  the  land  is  merely 
the  measure  of  his  interest  in  the  water. 

Appeal  from  district  court,  Las  Animas 
county. 

Suit  by  Ed  West  and  others  against  F. 
O.  Bloom  and  others.  Plaintiffs  obtained 
a  decree.    Defendants  appeal.  Modified. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  REED,  J.: 

A  suit  in  chancery  was  brought  by  ap- 
pellees, to  be  declared  to  be  the  owners  of 


one  eighth  of  the  water  carried  by  an  Irri- 
gating ditch  known  as  the  "Hoebne 
Ditch,"  and,  in  addition  to  one  eighth,  of 
an  indefinite  quantity,  described  in  the 
complaint  to  be  14  the  owner  of  the  right 
to  uee  for  Irrigating  [certaiu  lands  de- 
scribed, amounting  to  40  acres  or  more] 
that  portion  of  said  water  conveyed  by 
said  ditch,  necessary  for  the  proper  irriga- 
tion for  agricultural  purposes  of  said  land, 
and  Is  the  owner  of  the  right  to  use  said 
ditch  for  conducting  said  amount  of  wa- 
ter, necessary  for  the  irrigation  of  said 
land  for  agricultural  purposes,  to  the 
same."  It  appears  by  the  pleading  and 
evidence  that  other  parties,  who  were 
made  defendants,  were  the  owners  of  three 
fourths  of  the  ditch ;  that  their  ownership 
and  rights  were  conceded,— the  contest  be- 
ing over  the  remaining  one  fourth. claimed 
to  have  been  owned  by  appellee  West  and 
Bloom  and  his  associates  in  common,  their 
respective  rights  and  ownership  of  the  one 
fourth  never  having  been  determined. 
Plaintiffs  aRked  to  be  decreed  to  be  the 
owners  of  the  interests  as  above  stated, 
and  that  the  defendants  (appellants)  be 
enjoined  from  in  any  way  interfering  with 
it.  The  defendants  answered,  admitting, 
by  inference,  the  ownership  of  plaintiffs  ol 
one  eighth  of  the  ditch;  admitting,  also, 
that  they  were  the  owners  of  one  eighth, 
as  stated  in  the  complaint;  but  denying 
the  right  of  the  plaintiffs  to  any  interest 
in  sncb  eighth,  or  to  the  use  Of  any  such 
water  right  from  it,  as  claimed  in  the  com- 
plaint for  the  use  of  the  lands  described; 
and  for  further  answer,  and  what  may  be 
regarded  as  a  cross  complaint,  filed  the 
following:  "That  on  or  before  the  31st 
day  of  October,  1879,  one  Michael  Bashor 
was  the  owner  or  an  undivided  one-fourth 
Interest  in  said  Hoehne  irrigating  ditch ; 
that  at  said  time,  and  prior  thereto,  he 
used  the  water  conveyed  by  said  ditch, 
equal  to  one  fourth  thereof,  to  irrigate 
the  northeast  quarter  of  section  five,  and 
the  southwest  quarter  of  the  southeast 
quarter  and  the  north  half  of  the  south- 
east quarter  of  section  five,  township 
thirty-two  south,  or  range  sixty -two  west; 
that  on  or  about  the  said  date  the  said 
Bashor  conveyed  to  the  plaintiff  West  an 
undivided  one-sixteenth  interest  In  said 
ditch,  but  that  it  was  provided  in  said 
conveyance  that  said  Bashor  should  retain 
the  use  of  said  water  conveyed  to  said 
West  at  all  times  when  the  said  West  did 
not  desire  to  use  the  same.  The  defend- 
ants further  allege,  upon  information  and 
belief,  that  said  West  never  appropriated 
the  use  of  said  water,  above  specified,  but 
for  a  temporary  use  and  purpose  of  dip- 
ping sheep,  which  required  but  a  few  days 
during  the  season ;  that  at  all  other  times 
said  water  waR  used  and  appropriated  by 
said  Bashor  upon  the  lands  abovedescrib- 
ed,  and  more  particularly  upon  the  lands 
hereinafter  described,  which  were  con- 
veyed by  said  Bashor  to  these  defendants; 
that  on  March  29. 1883,  said  Bashor  con- 
veyed to  these  defendants  the  west  one 
half  of  the  southeast  quarter  and  the  west 
one  half  of  the  northeast  quarter  of  sec- 
tion five,  and  by  said  conveyance,  also, 
an  undivided  one-eighth  interest  in  said 
irrigating  ditch,  and  that  by  said  convey- 
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anee  the  said  Bashor  also  conveyed  all 
the  appurtenances  appertaining  or  be- 
longing to  said  lands;  that  said  Bashor 
bad  prior  to  said  time  conveyed  tbe  east 
two  thirds  of  tbeeaHt  half  of  the  northeast 
quarter  of  section  five,  together  with  an 
undivided  one-sixteenth  Interest  in  said 
dltcb;  that  defendants  are  informed  and 
believe  that  tbe  remainder  of  said  water, 
equal  to  one  fourth  of  the  water  conveyed 
by  said  ditch,  continued  to  be  appropriat- 
ed upon  tbe  other  lands  owned  by  said 
Bashor  up  to  the  time  tbe  same  were  con- 
veyed to  these  defendants.  The  defend- 
ants further  allege,  upon  information  and 
belief,  that  the  amount  of  land  in  cultiva- 
tion, upon  which  said  water  was  used  for 
irrigation  upon  that  proportion  of  tbe 
lands  conveyed  to  these  defendants,  was 
greater  than  the  amount  of  land  in  culti- 
vation upon  all  the  other  lands  owned  by 
said  Bashor.  Tbe  defendants  further  al- 
lege that  there  had  never  been  a  partition 
or  division  of  the  water  used  upon  said 
lands  purchased  by  Stanton  aud  Presnell, 
to  wit,  tbe  eatit  two  thirds  of  the  north- 
east quarter  of  section  five.  Tbe  defend- 
ants allege,  upon  information  and  belief, 
that  there  was  a  greater  amount  of  wa- 
ter used  and  appropriated  upon  that  por- 
tion purchased  by  these  defendants  equal 
to  a  one-twentieth  interest  In  Maid  ditch. 
Tbe  defendants  further  allege  that  the  said 
West  has  claimed  the  right  to  appropriate 
one  eighth  of  the  water  conveyed  by  said 
ditch  upon  the  land  owned  by  him,  as  de- 
scribed In  tbe  complaint.  Wherefore,  de- 
fendantR  demand  judgment  against  tbe 
plaintiffs  for  a  decree  of  tbis  court  estab- 
lishing their  right  to  use  that  portion  of 
the  water  conveyed  by  said  ditch  in  addi- 
tion to  the  one  eighth  owned  by  them, 
equal  to  the  proportion  greater  than  one 
eighth  which  was  used,  consumed,  and 
appropriated  upon  the  lands  which  they 
now  own,  and  for  such  other  and  further 
relief  as  may  be  meet  and  proper."  To 
wnich  new  matter  of  defense  and  cross 
complaint  a  replication  and  answer  were 
filed,  traversing  all  the  material  allega- 
tions. A  trial  was  had  to  the  court,  a 
finding  in  favor  of  tbe  plaintiffs,  and  a  de- 
cree entered,  tbe  material  part  being  as 
follows:  "Now,  therefore,  It  Is  hereby  or- 
dered, adjudged,  and  decreed  that  the 
plaintiff  West  is  tbe  owner  of  an  undivid- 
ed one-eighth  Interest  In  said  ditch,  and 
tne  waters  conveyed  thereby,  and  In  addi- 
tion thereto  is  the  owner  of  tbe  right  to 
conduct  through,  over,  and  along  said 
ditch  sufficient  water  to  irrigate  for  agri- 
cultural purposes  the  said  west  third  of 
tbe  northeast  quarter  of  southeast  quar- 
ter of  section  five,  township  thirty-two 
south,  range  sixty-two  west,  as  an  appur- 
tenance to  said  land,  which  sufficiency  is 
one  seventy-second  of  the  water  conveyed 
by  said  ditch,  and  that  tbe  defendants, 
Bloom  and  J.  A.  aud  Malon  D.  Thatcher, 
are  tbe  owners  ol  an  undivided  one-eighth 
Interest  in  said  ditch,  and  the  waters  con- 
veyed thereby,  less  and  subject  to  the  right 
and  interest  of  plaintiff  West  to  take  from 
said  last-mentioned  one  eighth  sufficient 
water  to  Irrigate  the  said  west  one  third 
for  agricultural  purposes,  which  sufficien- 
cy is  hereinbefore  defined  as  one  seventy- 


second  of  the  water  conveyed  by  said 
ditch,  and  to  the  same,  through,  over, 
and  along  said  ditch  to  said  land,  as  an 
appurtenance  thereto.  It  Is  further  or- 
dered and  decreed  that  the  defendants  be 
and  are  hereby  perpetually  enjoined  from 
interfering  with  the  interest  In  said  ditch 
hereby  deeded  to  plaintiff  West.  It  is  fnr- 
t her  ordered  that  each  of  the  parties  pay 
one  half  the  costs  of  this  proceeding.* 
The  defendants  were  also  perpetually  en- 
joined from  Interfering  with  the  water  so 
decreed.  An  appeal  was  taken  from  such 
decree. 

J.  M.  John,  for  appellants.  Waldron  & 
Hillbouse,  for  appellees. 

REED,  J.,  (after  stating  tbe  facts.)  It 
appears  that,  as  early  as  1872,  Micbael 
Bashor  owned  or  had  possessory  titles  or 
cluims  and  tbe  possession  of  the  lands 
now  owned  by  both  parties  litigant;  al- 
so, that  the  Hoehne  ditch  was  in  existence, 
aud  carrying  water;  and  it  appears  to 
have  been  conceded  that  Bashor  was  the 
owner  or  had  the  right  to  one  fourth  of 
the  water  carried  by  the  ditch,  for  tbe  use 
of  bis  lands.  In  course  of  time,  Bashor's 
lands  were  divided,  and  passed  by  convey- 
ances, so  that,  at  the  time  of  instituting 
this  suit,  each  of  tbe  parties  were  owners 
of  a  portion  of  it.  Neither  the  dale  of  the 
construction  nor  capacity  of  the  ditch  are 
given.  It  is  not  shown  how  Bashor  be- 
came tbe  owner  of  one  fourth,  or  that  he 
at  any  time  bad  any  evidence  of  title.  It 
is  only  shown  that  he  was  the  owner  of 
the  water,  and  that  it  was  used  by  differ- 
ent tenants,  occupying  different  parcels  of 
the  land.  The  quantities  of  water  sepa- 
rate parcels  were  entitled  to,  were  very  in- 
definitely defined,  if  at  all.  West,  for  In- 
stance, it  appears,  was  using  his  place  for 
sheep  raising,  and  for  a  loug  time  only 
used  water  for  "dipping  sheep"  and  stock 
purposes.  When  not  so  used,  other  par- 
ties used  it  upon  other  parts  of  the  land. 
The  farming  upou  other  parts  of  the  land 
seems  to  have  been  some  years  confined  to 
a  few  acres;  other  years,  more;  and  some 
years,  upon  portions,  no  farming  whatev- 
er was  done.  This  desultory  and  uncer- 
tain use  of  water  continued  for  several 
years,  and  tbe  land  passed  Into  the  hands 
of  the  parties  to  this  suit.  It  does  not 
appear  that  Michael  Bashor,  or  any  of  tbe 
mesne  conveyancers,  ever  conveyed  any 
water  or  water  rights  whatever.  Such 
rights  appear  to  have  passed,  by  common 
consent  or  understanding,  with  the  lands, 
and  as  the  origlual  right  of  Bashor  to  one 
fourth  of  tbe  water  is,  by  the  co-owners, 
conceded,  and  that  is  all  that  both  parties 
claim,  in  the  aggregate,  no  titlo  is  in 
question;  the  only  question  being  how 
that  one  fourth  should  be  divided  be- 
tween the  two  sets  of  landowners,  respec- 
tively. In  the  decree  It  Is  said,  after  de- 
scribing  the  land,  the  water  decreed  shall 
pass  "as  an  appurtenance  to  said  land;" 
and  counsel,  upon  the  trial,  appear  to 
have  been  in  harmony  with  the  court  In 
regarding  the  water  as  appurtenant  to 
the  land.  This  view  originated  cither  in  a 
misconception  of  the  law,  or  in  the  unfor- 
tunate use  of  a  word,  for  want  of  abetter. 
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Webster  defines  "appurtenance"  as  "that 
which  belongs  to  something  else;  an  ad- 
junct; an  appendage;  something  annexed 
to  another  thing  more  worthy,"  etc. 
Blackstone  defines  M appurtenance :"  "Be- 
longing; pertaining;  incident;  as,  a  right 
of  way  appurtenant  to  land  or  buildings." 
Bouv.  Law  Diet. :  "Things  belonging  to 
another  thing  as  principal,  and  'which 
pass  as  Incident  to  the  principal  thing;" 
and  this  definition  Is  sustained  by  numer- 
ous legal  decisions,  both  English  and 
American.  Technically, property  tangible 
and  corporeal,  capable  of  sale,  of  transfer, 
and  of  use  in  another  place,  cannot  be  re- 
garded as  appurtenant  to  land.  It  must 
be  incorporeal :  an  easement;  a  servitude. 
In  Co.  Lltt.  121,  it  is  said  "that  nothing 
can  be  appurtenant  unless  the  thing  agrees 
in  quality  and  nature  to  the  thing  w here- 
unto it  appertained,  as  a  thing  corporeal, 
properly,  cannot  be  appurtenant  to  a 
thing  corporeal,  nor  a  thing  incorporeal 
to  a  thing  incorporeal;"  and  this  legal 
fact  is  recognized  to  the  present  day.  Ac- 
cording to  the  recent  legal  decisions,  a 
party  who  ownsland.and  the  right  to  use 
water  from  an  irrigating  ditch  or  canal, 
has  two  separate  and  distinct  rights  of 
property,  either  of  which  could  pass  by 
asnignment  or  conveyance,  regardless  of 
tli 9  other.  Hence  the  right  to  the  use  of 
water  for  irrigation  from  an  artificial 
canal  for  conveying  it  cannot  be  regarded 
as  appurtenant  to  the  laud,  technically, 
nor  at  common  law.  The  physical  condi- 
tion of  the  country,  the  worthlessness  of 
land  without  water,  and  the  great  value 
of  the  two  taken  together,  should  go  far 
in  establishing,  in  all  caws  of  this  kind, 
Joint  ownership  of  the  ditch,  and  Its  con- 
struction for  the  sole  purpose  of  applying 
the  water  owned  by  each,  respectively,  to 
the  reclamation  of  his  own  land,  and  ap- 
plying it  to  that  purpose;  the  necessity  of 
the  union  of  the  two  making  them  one 
estate,  and  the  water  right  an  easement, 
appurtenant  and  inseparable.  Many  able 
lawyers  have  so  regarded  such  conditions, 
and  efforts  have  been  made,  unsuccess- 
fully, to  have  the  doctrine  established  by 
the  courts.  In  S  trickier  v.  City  of  Colora- 
do Springs,  16  Colo.  61,26  Pac.  Rep.  313, 
the  question  of  the  relation  of  water  to 
land  under  conditions  above  stated  was 
squarely  presented,  and  authoritatively 
decided.  It  Is  there  said:  "It  logically 
follows  that  the  right  to  the  use  of  the 
water  for  irrigation  is  a  right  not  so  in- 
separably counected  with  the  land  that 
it  may  not  be  separated  therefrom.  *  *  * 
The  authorities  seem  to  concur  in  the  con- 
clusion that  the  priority  to  the  use  of 
water  is  a  property  right.  To  limit  Its 
transfer  »  •  •  would  in  many  in- 
stances destroy  much  of  its  value.  *  *  * 
What  difference  can  it  make  to  others 
whether  the  owner  of  the  priority  In  this 
case  uses  It  npon  his  own  lands,  or  sells 
it.  to  others,  to  he  used  upon  other  lands?" 
In  that  case  it  was  held  that  water  orig- 
inally applied  to  specific  lands  for  irriga- 
tion could  be  sold;  taken  out  at  a  different 
point;  could  be  carried  in  a  different 
ditch.  In  no  way  connected  with  the  land; 
and  could,  by  the  purchaser,  be  applied  to 
a  different  and  distinct  use,— clearly  recog- 


nizing two  separate  and  distinct  estates, 
entirely  disconnected,  one  In  the  land, 
and  the  other  in  the  water.  At  the  time 
of  the  trial  of  this  case  the  decision  had 
not  been  made,  but  it  will  readily  be  seen 
that  it  is  utterly  repugnant  to  the  Idea 
of  water  as  "appurtenant"  under  any  cir- 
cumstances. But  the  decree  in  this  case 
may  be  put  upon  another,  and  the  true, 
ground,  and  affirmed. 

The  real  and  perhaps  the  only  question 
tried  was  the  application  of  the  water  In 
question  to  the  different  parcels  of  land, 
and  the  priority  and  quantity  applied,  re- 
spectively, to  the  different  parcels  of  land 
by  the  original  claimant  before  the  estate 
was  divided.  Much  of  the  testimony  of 
each  side  was  inconclusive  and  unsatisfac- 
tory,— necessarily  bo,  from  the  great  length 
of  time  since  the  application  of  the  wa- 
ter,—and  depended  entirely  upon  the  mem- 
ory of  the  witnesses.  By  section  6,  art. 
16.  of  the  constitution,  It  Is  said:  "Pri- 
ority of  appropriation  shall  give  the  bet- 
ter right,  as  between  those  using  the  wa- 
ter for  the  same  purpose, "etc.  This  is  ev- 
idently Intended  to  apply  to  the  respective 
rights  of  different  parties,  claiming  the 
same  interest  adversely.  Where, as  iuthls 
case,  there  Is  no  adverse  claimant,  and  the 
assumed  priority  is  predicated  upon  the 
prior  application  and  distribution  of  the 
water  by  the  owner  of  different  parcels 
of  the  same  estate,  there  is  grave  doubt  if 
It  has  any  application  whatever,  when  a 
water  right  is  declared  not  to  be  appurte- 
nant, but  a  separate  and  distinct  proper- 
ty interest.  Hence  we  cannot  regard 
priority  in  the  distribution  and  use  of  wa- 
ter on  different  parcels  of  laud  by  the  com- 
mon owner  as  conclusive  or  controlling. 
But  the  controversy  may  be  regarded  as 
an  attempt  to  equitably  settle  tne  respec- 
tive rights  of  the  parties,  and  as  such  the 
prior  application  und  use  of  the  water  up- 
on the  respective  tracts  was  a  proper  sub- 
ject of  inqniry.  As  between  the  parties, 
the  right  of  each  would  seem  more  nearly 
a  "prescriptive"  right  than  any  other, 
and  the  purties  may  be  supposed  to  have 
dealt  with  their  common  grantor  on  the 
basis  of  water  distribution  as  it  had  pre- 
viously existed  at  the  time  of  the  respec- 
tive conveyances.  Viewing  it  in  this  light, 
we  cannot  agree  with  counsel  that  the  de- 
cree was  contrary  to  the  law  and  the  ev- 
idence, which  are  the  principal  errors  as- 
signed and  relied  upon.  Although  In  some 
respects  unsatisfactory,  there  waa  evi- 
dence sufficient  to  warrant  the  decree. 
Nor  do  we  see  that  any  principle  of  law 
was  violated.  It  seems  to  have  been  sim- 
ply a  question  of  fact. 

It  is  ably  contended  that  appellees  failed 
to  prove  by  proper  testimony  a  title  to 
the  land.  If  proof  of  title  was  necessary. 
It  does  not  seem  to  have  been  Insisted 
upon  at  the  trial,  and  exceptions  saved, 
so  as  to  make  it  available  upon  appeal. 
The  water  right,  if  legally  appurtenant, 
and  an  incident  to  the  land,  conld  only 
be  established  by  proof  of  title  to  the 
land  to  which  It  appertained ;  but  being, 
as  declared  in  the  Strickler  Case,  supra,  a 
separate  and  distinct  property  right,  no 
property  in  the  land  need  have  been 
shown,  and  the  land,  the  extent,  number 
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of  acres  irrigated,  etc.,  can  only  he  regard- 
ed as  data  upon  which  an  equitable  divi- 
sion of  the  water  could  be  baaed,  it  must 
be  conceded  that  it  was  rather  an  unsat- 
isfactory manner  of  ascertaining  what 
each  claimant  purchased,  but  seems  to  ha  ve 
been  the  best,  if  uot  the  only  available, 
method  of  arriving  at  a  conclusion. 

The  decree  of  the  district  court,  in  so  far 
as  it  declares  the  respective  fights  of  the 

Sorties  to  the  water,  will  be  affirmed; 
ut  the  case  will  be  remanded  to  enable 
the  court  tu  amend  its  decree  by  confining 
it  to  declaring  the  share  owned  by  each, 
and  striking  out  that  portion  connecting 
it  with  the  land,  as  an  appurtenance.  Af- 
firmed in  part,  and  remanded  to  have  de- 
cree amended. 


(21  Nov.  416) 

LANDER  COUNTY  v.  HUMBOLDT  COUNTY. 
(No.  1,877.) 

(Supreme  Court  of  Nevada.   April  86, 1898.) 

Counties— Support  op  Poor— Liability  to  An- 
other Coustt— Pauper. 

1.  The  liability  of  a  county  for  the  relief  and 
support  of  its  indigent  poor  is  purely  statutory, 
and,  to  render  one  county  liable  for  such  relief 
granted  by  another  county  to  one  of  the  former's 
indigent  residents,  the  case  must  come  fairly  with- 
in the  statute. 

2.  There  are  none  of  the  elements  of  a  contract, 
express  or  implied,  in  a  demand  for  the  relief  or 
support  of  the  poor.  The  liability  exists  only  in 
pursuance  of  the  positive  provisions  of  the  statr 
ute. 

3.  A  county  in  this  state  is  only  liable  for  re- 
lief furnished  by  another  county  to  one  of  its  in- 
digent residents  where  such  indigent  is  a  pauper. 

4.  A  laboring  man,  who  has  always  been  able 
to  make  a  living,  and  who,  until  his  last  sickness, 
has  never  had  occasion  to  ask  or  receive  charity, 
is  not  a  pauper,  although  without  money  or  prop- 
erty with  which  to  pay  the  expense  of  that  sick- 
ness. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Elko  county ; 
George  F.  Talbot,  Judge. 

Action  by  Lander  county  against  Hum- 
boldt county  to  recover  for  expenses  in- 
curred In  caring  for  an  alleged  pauper  res- 
ident in  Humboldt  county.  There  was 
judgment  in  favor  of  defendant,  and  plain- 
tiff appeals.  Affirmed. 

D.  S.  Truman. for  appellant.  M.  S.  Bon- 
nifleld,  for  respondent. 

BIGELOW,  J.  Action  by  the  plaintiff 
county  to  recover  from'  the  defendant 
county  expenses  claimed  to  have  been  in- 
curred in  the  care  and  treatment  of  a  pau- 
per resident  of  the  latter  county.  Tn  sec- 
tions 1981-1991,  Gen.  St.,  the  legislature 
seems  to  have  had  in  mind  two  classes  of 
indigent  persons  who  might  he  entitled 
to  county  aid— First,  paupers,  in  which 
class  It  was  apparently  the  intention  to 
include  poor  persons  who  are  unable  to 
earn  a  livelihood  in  consequence  of  bodily 
infirmity,  idiocy,  lunacy,  or  other  cause, 
and  whose  disability  is  likely  to  be  more 
or  less  permanent;  and,  secondly,  those 
mentioned  in  section  1986  as  nonresidents, 
or  other  persons  not  coming  within  the 
definition  of  "paupers,"  who  may  fall  sick 
in  any  county  in  this  state,  not  having 
money  or  property  with  which  to  pay 
v.32r.no.l2— 54 


for  their  necessary  board,  nursing,  or  med- 
ical aid.  Section  1988  provides  that,  for 
relief  furnished  to  a  pauper  who  is  a  res- 
ident of  another  county,  the  relieving 
county  may,  nnder  certain  circumstances, 
recover  from  the  county  of  which  the  pau- 
per was  a  resident,  but  no  provision  is 
made  for  a  recovery  for  relief  furnished 
the  class  mentioned  in  section  19S6. 
Then,  for  this  kind  of  relief,  no  recovery 
can  be  had,  for  the  liability  of  a  county  for 
the  relief  and  support  of  its  indigent  poor 
is  purely  statutory,  and  to  render  the 
county  liable  the  case  mnst  come  fairly 
within  the  terms  of  the  statu  te.  Hamlin  Co. 
v.  Clark  Co..  (S.  D.)  45  N.  W.  Rep.  329;  Coo- 
lodge  v.  Mahaska  Co.,  24 Iowa,  211;  Mitch- 
ell v.  Inhabitants  of  Cornville,  12  Mass. 
333;  Miller  y.  Inhabit  ants  of  Somerset,  14 
Mass.  396.  There  are  none  of  the  elements 
of  an  implied  contract  in  such  a  case. 
The  liability  exists  only  in  pursuance  of 
the  positive  provisions  of  the  statute. 
City  of  Augusta  v.  Chelsea,  47  Me.  367; 
Hamlin.  Co.  v.  Clark  Co.,  supra.  The 
whole  matter  is  entirely  within  the  con- 
trol of  the  legislature,  and  the  duty  of  aid- 
ing and  supporting  poor  people,  or  of  re- 
lieving tbpse  temporarily  in  need  of  as- 
sistance, may  be  imposed  by  that  body 
npon  counties  or  towns  in  such  manner  as 
it  may  deem  proper. 

The  district  court  found  that  the  indi- 
gent on  whose  account  this  claim  is  made 
was  not  a  pauper.  The  appellant  assigns 
as  error  that  this  finding  is  not  supported 
by  the  evidence.  The  facts  proven  were 
.that  he  was  a  man  without  a  family,  who 
for  a  number  of  years  bad  made  a  living 
by  laboring  upon  ranches  for  others.  He 
had  no  property,  but  seems  to  have 
earned  the  ordinary  wages  of  a  laboring 
roan,  and,  so  far  as  the  evidence  shows, 
had  always  been  able  to  make  a  living, 
and  had  never  asked  for,  or  received,  char- 
ity. In  the  fall  of  18S9  he  came  to  Battle 
Mountain,  and  while  there  was  treated 
for  an  affection  of  the  foot.  From  this 
place  he  went  to  Golconda,  In  Humboldt 
county.  When  he  arrived  there  he  had 
about  $  100  in  money,  a  part  of  which  he 
paid  on  a  debt,  and  a  part  for  board.  He 
remained  here  some  weeks,  until  his  money 
was  exhausted,  and  a  friend  became  secu- 
rity for  another  mouth's  board.  Shortly, 
however,  the  trouble  with  his  foot  In- 
creasing, he  returned  to  Battle  Mountain, 
to  the  same  physician  that  had  formerly 
treated  hlra,  for  further  treatment,  but  he 
got  no  better,  and  after  several  months 
died.  In  the  beginning  of  this  last  sick- 
ness, necessary  care  and  treatment  seem 
to  have  been  furnished  him  upon  his  own 
credit;  but  subsequently,  when  it  was 
found  that  the  case  was  likely  to  prove 
quite  serious,  those  about  him  culled  upon 
the  county  for  assistance,  and  it  Is  the  ex- 
pense theu  lucurred  by  Lander  county 
that  forms  the  basis  of  this  action.  Cer- 
tainly, this  evidence  falls  short  of  proving 
that  this  man  was  a  pauper.  He  was 
rather  of  the  class  mentioned  in  section 
1980,— a  nonresident  who  bad  fallen  sick 
in  Lander  county,  not  having  money  or 
property  with  which  to  pay  for  necessary 
care  and  medical  aid.  In  such  a  case  the 
legislature  has  placed  the  duty  of  rellev- 
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ing  the  unfortunate  person  upon  the  coun- 
ty In  which  he  may  be  found.  Under  the 
statute  it  was  as  much  the  duty  of  Lander 
county  to  care  for  him  as  for  one  of  their 
own  poor,  and  for  such  care  it  has  no  re- 
course against  the  connty  of  his  residence. 
It  may  be  snpposed  that  in  the  long  run 
the  account  will  beequalized  by  Humboldt 
county  doing  the  same  for  one  of  Lander's 
unfortunates. 

It  is  said,  and  there  is  some  evidence  to 
support  the  contention,  that  he  did  not 
fall  sick  in  Lander  county,  but  In  Hum- 
boldt county,  and  afterwards  came  to 
Lander  county,  hut  thin  is  immaterial. 
As  we  have  seen,  the  only  liability  that  ex- 
ists between  the  counties  under  our  stat- 
ute is  where  relief  is  granted  to  a  pauper; 
and,  as  the  Indigent  In  this  cane  does  not 
come  within  that  class,  no  liability  exists, 
no  matter  where  he  may  have  fallen  sick, 
or  under  what  circumstances  the  relief 
was  furnished  him.  Our  statute  was 
doubtless  substantially  copied  from  a 
statute  of  Illinois  which  was  construed 
In  the  case  of  Supervisors  of  La  Salle  Co. 
v.  Reynolds,  49  III.  186,  and  the  distinction 
we  have  suggested  as  existing  between 
paupers  and  persons  falling  sick  within  a 
county,  not  having  money  or  property, 
fully  recognized  and  sustained.  In  LeeCo. 
v.  Lackie,  30  Ark.  764,  it  was  held  that  a 
strong,  able-bodied  young  man,  who  hired 
as  a  laborer,  was  not  a  pauper,  although 
unable  to  pay  for  his  medical  attendance 
while  sick.  As  these  considerations  lead 
us  to  the  conclusion  that  the  action  can- 
uot  be  maintained  by  Lander  county,  it  is 
unnecessary  to  consider  the  other  assign- 
ments of  error  made  iu  the  record. 

The  judgment  Is  affirmed. 

MURPHY,  C.  J.,  concurs. 


(4  Wyo.  133) 

In  re  BOARD  OF  COM'RS  OF  JOHNSON 
COUNTY. 

(Supreme  Court  of  Wyoming.     April  24,  189a) 

Constitutional  Law—  Statutes  —  Titlk  op  Act 
—Creation  of  Judicial  District— Jcdge. 

1.  Act  Feb.  9,  1893,  divides  the  state  into 
four  judicial  districts,  thereby  in  effect  creat- 
ing a  new  one;  assigns  the  different  counties 
to  the  different  districts;  provides  for  terms  of 
court  in  the  different  counties  of  each  district; 
for  the  appointment  by  the  governor  of  a  judge 
of  the  new  district  to  hold  office  until  the  next 
election,  and  for  the  possession  by  him  of  the 
proper  qualifications;  for  his  taking  the  oath 
of  office;  for  the  final  determination  of  matters 
pending  in  the  organized  counties  of  the  new 
district  by  the  district  courts  of  such  counties; 
and  repeals  all  but  one  section  of  the  last  pre- 
ceding act  on  the  subject.  Held,  that  the  sub- 
ject of  the  act  is  sufficiently  expressed  in  its 
title,  which  is  "An  act  to  define  the  judicial  dis- 
tricts of  the  state,  and  prescribing  the  time  for 
holding  the  terms  of  the  district  court  in  the 
several  counties  of  each  judicial  district." 

2.  The  act  does  not  contain  more  than  one 
subject,  within  the  meaning  of  the  constitu- 
tion. 

3.  Though  the  constitution  does  not  spe- 
cially provide  for  the  filling  of  a  vacancy  in  the 
office  of  judge  of  the  district  court  by  appoint- 
ment by  the  governor,  as  it  does  in  the  case  of 
supreme  court  judges,  the  act  of  February  9, 
1893,  providing  for  the  appointment  by  the  gov- 


ernor of  a  judge  of  the  new  judicial  district 
thereby  created,  to  serve  until  the  next  election, 
was  authorized  by  Const,  art.  4,  §  7,  which 

Krovides  that  "when  any  office,  from  any  cause, 
ecomes  vacant,  and  no  mode  is  provided  by 
the  constitution  or  law  for  filling  snch  vacancy, 
the  governor  shall  have  power  to  fill  the  same 
by  appointment." 

4.  When  a  new  office  is  created  there  is  a 
vacancy  therein,  within  the  meaning  of  the  con- 
stitution, authorizing  the  governor  to  fill  va- 
cancies by  appointment. 

5.  In  proceedings  to  determine  the  validity 
of  an  act  creating  a  new  judicial  district,  and 
the  right  to  office  of  a  judge  thereof,  appointed 
by  the  governor  under  the  act,  it  will  not  be  de- 
termined whether  the  legislature  had  the  power 
to  authorize,  as  it  did,  the  appointment  of  a 
judge  to  hold  office  until  the  next  election  of 
district  judges,  three  years  hence,  instead  of 
the  next  general  election,  one  year  hence,  it  be- 
ing sufficient  if  the  appointee  is  rightly  in  office 
at  the  time  of  the  proceeding. 

6.  The  validity  of  an  act  (Act  Feb.  9,  1893) 
creating  a  new  judicial  district,  and  providing 
for  the  appointment  of  a  judge  thereof,  is  not 
affected  by  the  fact  that  it  neither  makes  any 
provision  for  the  judge  of  the  new  district  and 
the  other  judges  holding  court  for  each  other  in 
case  of  disqualification,  nor  repeals  a  former 
act  making  such  provision  for  the  judges  of  the 
old  districts. 

7.  The  courts  will  not  inquire  into  the  ne- 
cessity for  an  act  creating  a  new  judicial  dis- 
trict, as  that  is  purely  a  legislative  question. 

Application  by  the  board  of  commission- 
ers of  Johnson  county  for  an  order  direct- 
ins:  the  attorney  general  to  institute  cer- 
tain proceedings  In  the  nature  of  quo 
warranto.  Denied. 

M.  C.  Brown,  Charles  H.  Burritt.  and  Al- 
vin  Bennett,  for  relators.  Lacey  &  Van 
Devanter  and  A.C.  Campbell, amici  curiae. 

GROESBECK,  C.  J.  This  is  an  applica- 
tion on  behalf  of  the  board  of  the  county 
coinmisHioners  of  the  county  of  Johnson 
to  direct  the  attorney  general  to  cause 
proceedings  in  the  nature  of  quo  warranto 
to  be  Instituted  in  this  court  for  the  pur- 
pose of  inquirlngand  determining  by  what 
Hght  or  authority  one  William  S.  Metz  as- 
sumes to  exercise  the  powers  and  functions 
of  a  judge  of  the  district  court  within  the 
county  of  Johnson,  or  elsewhere  in  this 
state.  It  appears  from  the  application, 
duly  verified,  that  said  William  S.  Metz  wan 
appointed  by  the  governor  to  the  office  of 
judge  of  the  fourth  judicial  district  of  this 
state,  and  that  such  appointee  has  duly 
qualified, and  is  now  assuming  to  perform 
the  functions  of  such  office.  This  applica- 
tion is  claimed  to  be  authorized  by  a  sec- 
tion of  the  Revised  Statutes  which  pro- 
vides that  the  attorney  general  or  a  prose- 
cuting attorney,  when  directed  by  the 
governor,  the  supreme  court,  or  tbelegisla- 
ture,  shall  commence  the  action  in  the  na- 
ture or  quo  warranto  against  a  person 
who  usurps,  intrudes  Into,  or  unlawfully 
holds  or  exercises  a  public  office,  civil  or 
military,  within  this  state,  (sections  3092, 
3094,  Rev.  St.  Wyo.;)  and  It  is  sought  to 
have  this  court  direct  that  such  action 
be  commenced  against  the  said  William 
S.  Metz.  Some  objections  were  made  In 
the  argument  as  to  the  propriety  and  le- 
gality of  this  application,  and  as  to  the 
jurisdiction  of  this  court  to  allow  the  writ 
to  run  to  one  claiming  to  be  a  district 
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Judge,  aa  it  was  contended  that  such  an 
officer  Is  not  a  "state,"  but  a  "district, " 
officer,  within  the  meaning  of  various  con- 
stitutional provisions,  our  original  juris- 
diction In  quo  warranto  being  limited  to 
state  officers,  (Const.  Wyo.  art.  5.  §  3;) 
but,  as  the  matter  was  finally  submitted 
on  the  question  of  the  validity  of  the  law 
under  which  said  William  8.  Metz  was  ap- 
pointed and  bis  office  created,  we  shall 
pass  npon  these  questions  without  deter- 
mining the  other  points  raised,  upon  which 
we  express  no  opinion. 

1.  The  statute  challenged  in  this  pro- 
ceeding is  entitled  "An  act  to  define  the 
Judicial  districts  of  the  state,  and  prescrib- 
ing the  time  for  holding  the  terms  of  the 
district  court  in  the  several  counties  of 
each  Judicial  district."  It  was  approved 
by  the  governor  February  9.1893,  at  which 
time  it  took  immediate  effect,  it  is  as- 
sailed as  a  violation  In  its  body  and"  title 
of  the  constitutional  inhibition  that  "no 
bill,  except  general  appropriation  bills 
and  bills  for  the  codification  and  general 
revision  of  the  laws,  shall  be  passed,  con- 
taining more  than  one  subject,  which  shall 
be  clearly  expressed  in  the  title. "  Const, 
art.  3,  §  24.  The  grounds  of  the  attack 
are  that  the  act  contains  more  than  one 
subject,  that  It  is  broader  than  the  title, 
nnd  that  the  subjectof  the  act  is  not  clear- 
ly expressed  In  its  title.  The  act  divides 
the  state  Into  four  judicial  districts,  thus 
In  effect  creating  a  new  one,— the  fourth 
Judicial  district.  It  assigns  the  different 
counties  of  the  state  to  the  different  dis- 
tricts; provides  for  terms  of  court  to  be 
held  in  the  several  counties  of  each  judicial 
district;  for  the  appointment  by  the  gov- 
ernor of  a  Judge  of  tbe  fourth  judicial  dis- 
trict, to  "  hold  bis  office  until  the  next  suc- 
ceeding election  of  judges  of  the  district 
courts  in  the  state,  and  until  his  successor 
is  elected  nnd  qualified ;"  for  the  qualifica- 
tions provided  for  district  Judges  in  the 
constitution  to  be  possessed  by  such  ap- 
poiutee;  for  his  taking  the  oath  of  office 
within  the  time  prescribed  by  the  act;  for 
the  final  determination  of  matters  pend  - 
ing In  tbe  organised  counties  of  the  new 
district  by  the  district  courts  of  such  coun- 
ties; and  repeals  all  but  section  2  of  the 
last  preceding  act,  defining  the  Judicial  dis- 
tricts of  tbe  state,  and  providing  for  the 
holding  of  terms  of  court  therein.  Chap- 
ter 52,  Seas.  Laws  1890-91.  It  is  the  duty 
of  tbe  courts,  when  called  upon  to  declare 
an  act  of  tbe  legislature  unconstitutional, 
which  has  been  passed  with  all  the  forms 
and  ceremonies  requisite  to  give  it  force, 
to  approach  the  question  with  great  cau- 
tion, and  to  consider  it  with  the  utmost 
care  and  deliberation.  Before  an  act  of 
tbe  legiHlature  is  pronounced  void,  it 
should  appear  that  there  has  been  a  clear 
and  palpable  evasion  of  the  constitution. 
The  judiciary  ought  to  accord  to  the  leg- 
islature as  much  purity  of  purpose  as  it 
claims  for  itself,  as  honest  a  desire  to  obey 
the  constitution,  and  also  a  high  capacity 
to  judge  of  Its  meaning.  Ewing  v.  Hoblit- 
zelle.  85  Mo.  64-70,  citing  a  number  of  Mis- 
souri cases.  The  objections  should  be 
grave,  and  tbe  conflict  between  the  act 
and  the  constitution  palpable,  before  the 
judiciary  should  disregard  or  annul  a  leg- 


islative enactment  upon  tbe  sole  ground 
that  it  embraces  more  than  one  subject, 
or,  when  it  contains  but  one  subject,  on 
the  ground  that  it  is  not  sufficiently  ex- 
pressed in  its  title.  Sutb.  St.  Const.  §  83, 
citing  Montclair  v.  Hamsdell.  107  U.  8. 
155,  2  Sup.  Ct.  Rep.  391.  Tbe  courts  in 
those  states  having  tbe  same,  or  substan- 
tially tbe  same,  provision  as  that  invoked 
in  this  action  to  defeat  tbe  act,  hold  that 
such  provision  must  be  reasonably  and 
liberally  construed.  Canal  Co.  v.  Bright, 
8  Colo.  144,  6  Pac.  Rep.  142;  People  v.  God- 
da  rd.  8  Colo.  432,  7  Pac.  Rep.  ?01 ;  Clare  v. 
People.  9  Colo.  126, 10  Pac.  Rep.  799;  Dal- 
las v.  Redman,  10  Colo.  297,  15  Pac.  Rep. 
397;  State  v.  Hanson,  73  Mo.  78-86;  State 
v.  Barrett,  27  Kan.  216;  State  v.  Miller,  45 
Mo. 497.  In  construing  thlsconstitutional 
provision  the  supreme  court  of  Colorado, 
in  the  case  of  In  re  Breene,  14  Colo.  401,  24 
Pac.  Rep.  8,say :  "  First,  that  it  is  manda- 
tory. Such  Is  the  view  expressly  declared 
by  this  court,  and,  with  but  two  or  three 
exceptions,  adopted  elsewhere.  Railroad 
Co.  v.  People,  5  Colo.  40;  Wall  v.  Garrison, 
11  Colo.  515,  19  Pac.  Rep.  469.  Second, 
that  it  should  be  liberally  and  reasonably 
interpreted,  so  as  to  avert  theevils  against 
which  it  Is  aimed,  and  at  tbe  same  time 
avoid  unnecessarily  obstructing  legisla- 
tion. Clare  v.  People,  9  Colo.  122, 10  Pac. 
Rep.  799;  Dallas  v.  Redman,  10  Colo.  297, 
15  Pac.  Rep.  397.  Third,  tliat  it  embraces 
two  mandates,  viz.  one  forbidding  the 
union  in  the  same  legislative  bill  of  sepa- 
rate and  distinct  subjects,  and  the  other 
commanding  that  the  subject  treated  or  in 
tbe  body  of  the  bill  shall  be  clearly  ex- 
pressed in  its  title.  Bach  of  these  man- 
dates is  designed  to  obviate  flagrant  evils 
connected  with  tbe  adoption  of  laws. 
The  former  prevents  joining  in  the  same 
act  disconnected  and  incongruous  ma  tters. 
The  purpose  of  tbe  latter  is  thus  tersely 
and  forcibly  stated  In  Dorsey's  Appeal,  72 
Pa.  St.192:  'Another  purpose  was  to  give 
information  to  the  members,  or  others  In- 
terested, by  the  title  of  the  bill,  of  the  con- 
templated legislation,  and  thereby  to  pre- 
vent the  passage  of  unknown  and  alien 
subjects,  which  might  be  coiled  up  in  the 
folds  of  the  bill.'  The  provision  undoubt- 
edly deals  with  legislative  procedure,  but 
obedience  thereto  directly  results  in  advis- 
ing the  people  of  tbe  contents  of  bills  that 
have  become  laws.  It  Is  quite  as  impor- 
tant to  tbe  official  or  the  private  citizen 
that  he  have  the  highest  facilities  for 
knowing  tbe  existing  law  as  that  be  have 
opportunity  to  offer  criticism  or  sugges- 
tion upon  pending  legislation.  He  should 
not  be  left  to  discover, 'coiled  up  in  the 
folds'  of  an  act  apparently  in  no  way  con- 
cerning him,  a  provision  affecting  his 
most  important  interests."  And  again: 
"Nor  is  the  constitution  unreasonable  in 
this  respect,  or  difficult  to  comply  with. 
When  intelligently  and  carefully  observed, 
it  embarrasses  proper  legislation  but  lit- 
tle. Tbe  general  assembly  may,  within 
reason,  make  tbe  title  of  a  bill  as  compre- 
hensive as  it  chooses,  and  thus  cover  legis- 
lation relating  to  many  minor  but  asso- 
ciated matters.  For  example,  an  act  enti- 
tled 'An  act  in  relation  to  municipal  cor- 
porations' may  provide  for  tbe  organiza- 
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tion,  government,  powers,  duties,  officers, 
and  revenue  of  such  corporations,  as  well 
as  for  all  other  matters  pertaining  there- 
to. 'The  generality  of  a  title,' says  Judge 
Cooley,  Ms  therefore  no  objection  to  it,  so 
long  as  It  is  not  made  a  cover  to  legisla- 
tion Incongruous  in  itself,  and  which  by  no 
fair  Intendment  can  be  considered  as  hav- 
ing a  necessary  or  proper  connection/ 
Const.  Lira.  (5tb.  Ed.)  174.  It  is  not  essen- 
tial that  the  title  shall  specify  particular- 
ly each  and  every  subdivision  of  the  gen- 
eral subject.  Such  a  requirement  would 
lead  to  surprising  and  disastrous  results. 
Many  titles  would  not  only  be  absurdly 
prolix,  but  the  laws  themselves  would  be 
endangered  by  virtue  of  the  inhibition 
againHt  duplicity  of  subjects.  Edwards 
v.  Railroad  Co.,  13  Colo.  59,  21  Pac.  Rep. 
1011,  People  v.  Goddard,  8  Colo.  482.  7 
Pac.  Rep.  801.  Efforts  to  cover  specifical- 
ly In  the  title  all  subordinate  matters 
treated  of  in  the  act  have  already  jeopar- 
dised legislation  in  this  state,  and  ouly  by 
the  most  liberal  interpretation  has  the 
court  been  able  to  save  the  statutes. 
Canal  Co.  v.  Bright,  8  Colo.  144,6  Pac. 
Rep.  142;  Clare  v.  People,  supra."  It  was 
said  in  this  case,  in  Re  Breene,  supra,  that 
the  legislature  had  the  right  to  contract 
the  scope  of  the  title  to  the  narrowest  lim- 
its, and,  if  it  does  so.  care  must  be  taken 
not  to  transcend  in  the  body  of  the  bill, 
the  limit  thus  voluntarily  fixed.  It  was 
accordingly  held  that  where  a  title  to  an 
act  provided  "for  the  assessment  and  col- 
lection of  revenue,"  and  a  provision ol  the 
act  made  it  a  crime  for  tbestate  treasurer 
to  loan  out,  or  in  any  manner  use  for  pri- 
vate purposes,  the  public  funds  in  his 
bands,  the  act  was  broader  than  the  title 
in  respect  to  such  provision.  It  Is  further 
said  in  the  opinion  that,  "had  the  legisla- 
ture been  content  with  the  title  1  An  act  in 
relation  to  revenue,'  the  question  before 
us  would  be  relieved  of  the  present  em- 
barraflament."  So  It  seems  in  the  case 
quoted  from,  if  the  legislature  bad  chosen 
a  title  broader  and  more  general  than  the 
one  it  did  Invent  for  the  act,  there  would 
have  been  little  or  no  difficulty  in  sustain- 
ing the  provision  held  to  be  obnoxious. 

Applying  these  principles  laid  down 
with  so  much  care  by  the  court  of  last 
resort  of  a  sister  state,  where  the  same 
constitutional  provision  exists,  to  the  mat- 
ter before  us,  it  would  seem  that,  under  a 
liberal  and  reasonable  construction  of  the 
inhibition  of  our  constltntion,  there  is  but 
one  general  or  comprehensive  subject  con- 
tained In  this  act,  and  that  that  subjoct 
is  clearly  expressed  in  its  title.  The  unit 
— the  subject-matter  of  the  legislation 
comprehended  in  the  act— is  the  defining 
of  the  four  judicial  districts,  and  this  de- 
fining might  reasonably  include  the  name, 
number,  and  territorial  extent  and  opera- 
tion of  the  courts  of  such  judicial  districts, 
as  they  are  subordinate,  incident,  and 
germane  to  the  main  and  general  subject 
of  tbeact.  It  would  heabsurd  tosay  that, 
In  dealing  with  the  reorganisation  of  the 
judicial  districts  of  the  state,  the  legisla- 
ture would  be  compelled  to  enact  one 
statute  creating  a  new  district,  another 
providing  for  the  appointment  or  election 
of  a  judge  therein,  and  another  providing 


for  the  terms  of  conrt  In  the  several  coun- 
ties In  each  district.  All  these  subjects 
may  well  be  grouped  under  one  general 
topic  or  subject  of  legislation  in  one  bill, 
with  a  comprehensive  title.  The  different 
entireties  of  such  legislation  are  not  in- 
harmonious or  incongruous.  No  one 
would  be  misled  by  such  a  bill,  while  in 
the  course  of  legislative  gestation,  or  by 
such  an  act  on  the  statute  books.  If  one 
should  deBire  to  know  bow  many  judicial 
districts  there  were  In  this  state,  what 
territory  each  embraced,  or  of  bow  many 
counties  each  was  composed,  or  bow 
many  terms  of  the  district  court  were  to 
be  had  annually  In  each  county  and  at 
what  times,  he  Would  naturally  turn  to 
this  act,  even  if  be  were  not  aided  by  an 
index  to  the  subordinate  subjects  of  the 
act.  Such  an  inquirer  would  not  find  in- 
jected into  or  "colled  up  in  the  folds"  of 
this  act  any  extraneous  subject  other  than 
the  one  indicated  by  Its  title,— the  defining 
of  the  judicial  districts  of  the  state.  The 
purpose  of  the  constitutions!  provision 
that  the  bill  should  contain  but  one  sub- 
ject has  been  defined  time  and  again  by 
the  courts,  and  a  consensus  of  the  multi- 
tude of  opinions  construing  this  inhibition 
will  disclose  that  It  was  designed  to  pre- 
vent Incongruous  and  diverse  legislation 
in  one  bill,  to  make  fruitless  the  practice 
known  as  "logrolling,"  and  to  banish 
hodgepodge  legislation  from  the  statute 
books;  to  render  futile  the  grouping  to- 
gether in  an  omnibus  bill  a  number  of  dis- 
tinct legislative  measures,  each  of  which 
could  not  pass  on  Its  own  merits,  bnt 
which,  with  the  aid  of  its  own  adherents 
and  those  advocating  the  other  measures, 
would  become  a  law.  There  was  no  such 
restriction  upon  the  legislative  assembly 
of  the  territory,  and  many  acts  became 
laws  which,  under  the  familiar  and  general 
description  in  the  title,  "for  other  pur- 
poses," contained  many  and  diverse  sub- 
jects of  legislation.  There  Is  no  incongru- 
ity in  the  subjects  of  this  act,  which  are 
but  satellites  of  the  comprehensive  sub- 
ject of  denning  the  judicial  districts  of  the 
state.  The  legislature  had  the  right  to 
increase  the  number  of  such  districts  to 
four  and  the  number  of  judges  to  four, 
and  the  only  limitation  imposed  by  the 
fundamental  la  win  the  increase  of  judicial 
districts  Is  that  the  number  of  districts 
and  district  judges  shall  not  exceed  four 
until  the  taxable  valuation  of  property 
In  the  state  shall  exceed  910O.OUO.U00. 
Const.  Wyo.  art.  5,  §  22.  The  provisions 
for  the  fourth  district  and  a  fourth  judge 
are  all  matters  Immediately  and  intimate- 
ly connected  with  and  Incident  to  the 
division  of  the  state  Into  jndicial  districts. 
Before  the  passage  of  this  act  there  were 
three  judicial  districts,  and  nnder  the  terri- 
torial regime  there  were  but  three.  The 
constitution  provides  that  "until  other- 
wise provided  bylaw"  there  shall  be  three 
jndicial  districts,  which  were  temporarily 
defined  in  that  Instrument.  Article  6,  f 
19.  They  were  defined  anew  thereafter, 
but  their  number  was  not  increased  by 
cbaper  62  of  the  Session  Laws  of  1890-91, 
those  of  the  first  state  legislature.  Tbey 
were  defined  anew  in  this  act,  and  their 
number  Increased  to  four.  The  title  of  th* 


Digitized  by  Google 


Wyo.) 


IS  RE  BOARD  OP  COM'RS. 


858 


act  of  the  second  legislature  defining  the 
Judicial  districts  of  the  state  in  precisely 
th%  same  as  tbat  used  In  the  act  passed  by 
the  first  state  legislature.  The  subject- 
matters  of  these  acts  are  Identical,  with 
the  exception  of  tbecreatlpn  of  a  new  judi- 
cial district,  the  office  of  judge  thereof, 
and  the  provision  for  additional  terms  of 
district  court  in  a  number  of  counties. 

It  was  insisted  In  the  argument  that  the 
act  should  have  been  directed  solely  to 
the  organisation  of  the  fourth  judicial  dis- 
trict ;  but,  although  this  would  have  been 
a  proper  and  distinct  subject  of  legisla- 
tion, such  action  on  the  part  of  the  legisla- 
ture would  have  rendered  necessary  other 
enactments  to  fix  the  additional  terms  of 
court  provided  for  in  the  act.  The  title  is 
one  that  was  employed  in  former  legisla- 
tion on  the  same  subject  by  both  terri- 
torial and  state  legiMlatures.  For  this 
reascn  it  is  insisted  tbat  no  notice  was 
given  by  it  to  the  legislature  and  the  peo- 
ple, by  reading  it,  of  the  formation  of  a 
new  district.  We  think  this  is  not  ten- 
able. The  defining  anew  of  the  districts 
would  put  any  one  Interested,  either  in 
the  bill  during  its  course  in  each  house 
and  before  the  governor,  on  the  Inquiry 
as  to  whether  the  number  of  the  districts 
were  denned  anew,  as  well  as  the  defining 
anew  of  the  former  districts.  •  In  reading 
the  title  of  the  act  we  have  already  In- 
dicated that  it  was  a  sufficient  guide  to 
one  desirina  to  know  the  number  and  ter- 
ritorial extent  of  each  district.  It  was 
said  in  argument  that  the  word  "define" 
has  a  technical  and  common  meaning,  and 
is  used  tomakeclearand  definite  what  was 
before  uncertain  or  obscure,  and  relates 
to  something  that  bad  a  prior  existence ; 
hence,  in  defining  the  judicial  districts  of 
the  state,  it  must  be  assumed  that  the 
legislature  would  do  no  more  than  to  re- 
define or  rearrange  existing  districts,  and 
not  create  a  new  one.  This  word,  so  fre- 
quently used  in  legislation,  and  generally 
In  the  titles  to  acts, has  been  construed  by 
the  courts  to  have  a  broader  meaning, 
and  is  not  used  exclusively  In  the  sense  of 
making  clear  and  certain  what  was  before 
unintelligible,  ambiguous,  or  uncertain. 
It  is  frequently  used  in  the  title  to  acts  In  the 
creation,  enlarging,  and  extending  of  the 
powers  and  duties  of  boards  and  officers, 
in  defining  certain  offenses  and  providing 
punishment  for  the  sam«.  and  thus  enlar- 
ging and  extending  the  scope  of  the  crimi- 
nal law.  "If  the  word  used  by  tbe  legis- 
lature can  in  any  of  its  various  uses  or 
meanings  be  considered  appropriate  or 
applicable,  then  we  cannot  say  that  they 
did  not  have  tbe  right  to  use  it  in  that 
sense,  even  though  we  might  be  of  opinion 
that  a  better  and  more  appropriate  one 
might  have  been  chosen,  and  one  that 
people  generally  would  have  better  under- 
stood." People  v.  Bradley,  86  Mich.  447; 
Walters  v.  Richardson.  (Ky.)  20  8.  W. 
Rep.  279.  In  Kansas,  where  the  constitu- 
tional provision  is  nearly  the  same  as 
ours,  an  act  was  passed,  entitled  "An  act 
defining  the  boundaries  of  counties." 
Under  its  provisions  the  boundaries  of  79 
counties  were  defined  and  established. 
Four  years  later  another  act  was  passed, 
entitled  "An  act  amendatory  and  supple- 


mental to  an  act  entitled  'An  act  defining 
the  boundaries  of  counties.'"  Under  this 
amendatory  act  the  boundaries  of  four 
.counties  were  defined  and  established. 
Two  of  these  counties  were  created  by  tbe 
act,  and  tbe  other  two  simply  had  their 
boundaries  changed.  It  was  held  that  a 
certain  section  of  the  act  providing  for  an 
arbitrary  rule  of  taxation  for  certain  terri- 
tory detached  from  one  county  and  at- 
tached to  one  of  tbe  uew  counties  cre- 
ated by  the  act  was  foreign  to  tbe  title, 
and  was  not  expressed  in  it,  but  the  court 
did  not  question  tbe  validity  of  the  act 
or  of  its  title  In  other  respects.  It  says: 
"Neither  the  aet  of  1868  [tbe  original  act] 
nor  the  act  of  1872  [tbe  amendatory  act] 
mentions  any  subject  except  that  of 4  de- 
fining the  boundaries  of  counties.'  This 
title  Is  probably  broad  enough  to  au- 
thorise the  changing  of  county  lines,  the 
establishing  of  county  lines,  the  creation 
of  the  boundary  lines  of  new  counties, 
substantially  tbe  creation  of  new  conn- 
ties,"  etc.  Commissioners  v.  Bailey,  18 
Kan.  600-609.  And  more  recently,  in  tbat 
state,  an  act  with  this  title:  "An  act  de- 
fining the  boundaries  of  Edwards  and 
other  counties,  and  amendatory  of  chap- 
ter 24  of  tbe  General  Statutes  of  Kansas," 
etc.,  "defining  tbe  boundaries  of  counties," 
—destroyed  the  existence  of  Kiowa  county, 
although  it  was  not  mentioned  in  tbe 
title.  It  was  held  that  "special  mention 
of  the  county  of  Kiowa  in  th«  title  was 
not  essential  to  the  validity  of  the  act,  and 
tbe  title  Is  sufficiently  broad  to  include, 
and  is  fairly  expressive  of.  what  is  found 
In  the  act."  State  v.  Commissioners  ot 
Kiowa  Co.,  41  Kan.  630-634,  21  Pac.  Rep. 
601.  As  the  word  "define"  may  be  held  to 
Include  something  not  already  legislated 
upon,  or  which  was  not  included  in  former 
legislation,  but  in  the  sense  of  enlarging 
or  extending,  the  title  of  the  disputed  act 
Is  broad  enough  to  include  all  the  pro- 
visions of  tbe  act.  If  the  title  to  the  act 
amendatory  of  one  defining  tbe  boundaries 
of  counties  can  be  held  broad  enough  to 
include  In  the  body  of  tbe  act  "substan- 
tially thd  creation  of  new  counties,"  and 
another  act,  defining  the  boundaries  of  a 
particular  county  named  In  the  title  and 
other  counties  not  named  therein,  to  con- 
stitutionally include  the  abrogation  of  a 
county  not  named  in  tbe  title,  as  held  in 
tbe  Kausas  cases,  supra,  there  ought  to 
be  no  difficulty  In  sustaining  this  act,  as 
its  title,  "  to  define  the  judicial  districts  of 
tbe  state,"  is  broad,  comprehensive,  and 
general  enough  to  Include  the  formation 
of  a  new  judicial  district.  The  title  states 
that  the  act  purposes  to  define  the  judi- 
cial districts  of  the  state,  and  It  does  de- 
fine tbem  in  numberaud  territorial  extent, 
and  the  creation  of  a  new  district  which 
is  defined  with  the  others  as  to  number 
and  area  is  but  a  component  part  of  the 
general  subject  of  the  act,  is  germane  to 
it,  related  to  it,  and  intimately  connected 
with  it.  We  must  hold  tbat  tbe  act  is  not 
obnoxious  for  the  reason  that  It  contains 
more  than  one  subject,  or  because  the  sub- 
ject is  not  clearly  expressed  in  its  title. 
The  following  cases  cited  in  the  brief  ot 
counsel  have  great  weight  on  the  matters 
herein   discussed:   City  of  St.  Louis  v. 
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Tiefel,  42  Mo.  590 ;  Harrington  v.  Wands, 
23  Mich.  389;  Ex  parte  Liddell,  93  Cal.  63*. 
29  Pac.  Rep.  251 ;  Mayor,  etc.,  v.  State,  30 
Md.  119;  Kurtz  v.  People,  33  Mich.  282 ;  State 
v.  Town  of  Union,  33  N.  J.  Law,  354;  Peo- 
ple v.  McCallum,  1  Neb.  194;  Falconer  v. 
Robinson,  46  Ala. 346;  People  v.  Mahaney, 
13  Mich.  481 ;  Mauch  Chunk  v.  McGee,  81 
Pa.  St.  433;  State  v.  Atberton.  19  Nev.344, 
10  Pac.  Rep.  901 ;  Phillips  v.  Bridge  Cj.,  2 
Mote.  (Ky.)  219;  Johnson  v.  Biggins,  8 
Mete.  (Ky.j  566;  Bright  v.  McCullougb,  27 
lnd.226;  Haggard  v.  Hawklns,14  Ind.299; 
Iron  Works  v.  Brown,  13  Bush,  681;  Com. 
v.  Oreen,  58  Pa.  St.  226. 

2.  It  is  further  claimed  that  the  act  is 
unconstitutional  because  it  provides  for 
the  appointment,  and  not  the  election,  of 
a  Judge  of  the  fourth  Judicial  district. 
While  there  Is  an  express  provision  for  the 
tilling  of  a  vacancy  in  the  office  of  Justice 
of  the  supreme  court  in  the  judiciary 
article  of  the  constitution,  by  appoint- 
ment of  the  governor,  the  appointee  to 
hold  the  office  until  the  qualification  of  a 
successor  to  fill  the  unexpired  term,  who 
is  elected  at  the  next  succeeding  general 
election,  there  is  no  sncb  special  provision 
for  filling  a  vacancy  in  the  office  of  Judge 
of  the  district  court,  but  it  is  clear  that 
a  general  provision  appearing  in  section 
7,  art.  4,  controls.  It  reads:  44  When  any 
office,  from  any  cause,  becomes  vacant, 
and  no  mode  is  provided  by  the  constitu- 
tion or  law  for  filling  such  vacancy,  the 
governor  nhall  have  power  to  fill  the  same 
by  appointment."  The  statute  before  us 
provides  for  filling  the  vacancy  created  by 
it, in  the  formation  of  the  new  judicial  di«- 
trict,  by  the  appointment  of  the  governor, 
and  that  such  appointee  shall  bold  the 
office  until  the  qualification  of  his  succes- 
sor, to  be  elected  at  the  next  general  elec- 
tion for  Judges  of  district  courts.  This 
provision,  in  so  far  as  It  relates  to  filling 
the  newly -created  office  by  appointment, 
seems  to  us  to  be  valid,  and  not  hostile  to 
the  constitution.  While  the  Judges  of  dis- 
trict courts  created  in  the  constitution 
are  to  be  elected,  and  were  elected,  at  the 
first  state  election  in  1890  for  full  terms, 
there  Is  nothing  appearing  expressly  or 
by  Implication  in  the  constitution  provid- 
ing that  the  vacancy  In  such  office  may 
not  be  provisionally  filled  by  appoint- 
ment, without  resorting  to  a  special  elec- 
tion to  fill  it.  Indeed,  the  constitution 
provides  clearly  for  the  temporary  or  pro- 
visional appointment  to  fill  the  vacancy 
in  section  7,  art.  4,  supra,  and  it  further 
provides  that  no  district  Judge  can  be  re- 
moved from  his  office  by  the  increase  oi 
change  in  the  bonndaries  of  judicial  dis- 
tricts during  the  term  for  which  he  may 
have  been  elected  or  "appointed."  Article 
5,  §  22.  This  provision  indicates  of  itself 
that  the  framersof  the  constitution  under- 
stood that  district  judges  might  be  pro- 
visionally appointed. 

3.  Although  it  was  claimed  with  much 
vigor.  In  the  argument  on  behalf  of  the  re- 
lator, that  there  could  be  no  vacancy  in 
the  new  office  until  once  filled  by  an  in- 
cumbent thereof,  we  think  the  converse  o! 
this  provisiou  is  too  clear  for  discussion. 
An  old  office  is  vacated  by  death,  resigna- 
tion, or  removal.   An  office  newly  created 


becomes  ipso  facto  vacant  In  its  creation. 
State  v.  Askew,  48  Ark.  89,  2  8.  W.  Rep. 
349,  citing  a  large  number  of  canes; 
Tbroop.  Pub.  Off.  §  132;  Mecheni,  Pub. 
Off.  §  431.  Upon  the  argument,  counsel 
for  relator  contended  that  the  legislature 
could  not  in  any  event  authorize  the  ap^ 
pointinent  by  the  governor  of  a  judge  of 
the  fourth  judicial  district,  to  hold  until 
the  next  election  for  district  judges,  to  be 
held  in  the  year  1896,  but  only  until  the 
qualification  of  a  succesHor  to  be  elected 
at  the  next  general  election,  which  will 
occur  in  November,  1894.  It  is  unneces- 
sary for  us  todecide  this  point.  It  is  eutfi\ 
cient  In  this  iuquiry  to  decide  that  the  In- 
cumbent of  the  office  is  legally  in  office  at 
the  time  this  application  was  made,  and 
at  the  time  of  this  hearing. 

Mention  was  made  in  the  argument  of 
the  existence  of  section  2  of  chapter  52  of 
the  Session  Laws  of  1890-91,  which  wa« 
not  repealed  by  the  act  under  considera- 
tion, and  that,  if  a  valid  law,  it  would 
bring  within  its  operations  the  judges  of 
all  the  districts  except  the  fourth.  It  pro- 
vides that  the  several  judges  of  the  first, 
second,  and  third  judicial  districts  shall, 
with  their  successors,  act  In  their  respec- 
tive districts,  hold  the  terms  of  the  district 
courts  therein,  and  for  each  other  when 
the  regular*  judge  is  disqualified  or  unabje 
to  act.  No  such  provision  appears  in  the 
new  act.  The  constitution  provides  (arti- 
cles, §  11 )  that  "  the  judges  of  the  district 
courts  1  may  *  bold  courts  for  each  other, 
and  'shall'  do  so  when  required  by  law." 
It  is  unnecessary  to  pass  upon  this  ques- 
tion In  this  proceeding.  Whether  the  un- 
repealed section  2  of  the  old  act  applies  to 
the  judgeof  thefourth  judicialdistrict.and 
compels  him  to  hold  courts  for  the  other 
judges,  or  any  of  them  to  bold  court  for 
him,  or  whether  this  section  is  void  be- 
cause not  general  or  uniform  in  its  opera- 
tion, does  not  affect  the  vulldity  of  the 
new  act  under  consideration. 

As  to  the  necessity  for  the  creation  of 
the  fourth  judicial  district,  that  is  purely 
a  legislative  question,  and  this  court  has 
no  right  and  no  disposition  to  Invade  the 
domain  of  the   legislative  department. 

The  motion  is  denied. 

CONAWAY  and  CLARK,  J  J.,  concur. 


(IS  Mont.  164) 

STATE  v.  RUSSELL. 

(Supreme  Court  of  Montana.    April  17,  1893.) 

Criminal  Law— Changs  of  Venue— Prejudice— 
Murder  —  Homicide  —  Dying  Declarations— 
Refusal  to  Call  Witness. 

1.  On  indictment  for  murder,  defendant's 
application  for  a  change  of  venue  was  supported 
by  affidavits  of  his  counsel  showing  that  while 
a  jury  was  being  secured  a  large  proportion  of 
them  stated  that  they  had  formed  and  ex- 
pressed opinions  as  to  defendant's  guilt  or  in- 
nocence; that  such  statements,  made  in  tie 
presence  of  jurors  who  had  not  been  challenged 
for  cause,  nad  the  effect  to  prejudice  them 
against  defendant;  that  the  people  of  the  town 
where  the  trial  was  being  held  were  prejudiced 
against  defendant;  and  that  this  prejudice  was 
likely  to  be  communicated  to  persons  summoned 
as  jurors  from  its  immediate  vicinity.  Held, 
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that  it  was  not  an  abuse  of  discretion  to  refuse 
a  change  of  venue. 

2.  On  the  trial  the  surgeon  who  attended 
deceased  testified  that  he  was  mortally  wound- 
ed, and,  while  in  a  dyiug  condition,  frequently 
said:  "My  God,  boys!  I  am  killed.  Oh,  boys! 
I  am  shot  through  the  guts."  A  witness  who 
was  with  deceased  just  before  his  death  testi- 
fied that  he  was  rational,  and  talked  as  if  he 
knew  that  he  was  dying;  that  he  stated  he 
wanted  a  Christian  burial;  that  he  wanted  to 
be  buried  at  a  certain  place.  Held,  that  dec- 
larations of  deceased  as  to  how  he  was  wound- 
ed, and  by  whom,  were  admissible,  though  the 
declaration  did  not  expressly  state  that  he  had 
no  hope  of  recovery,  or  was  going  to  die. 

3.  Where  the  prosecuting  attorney  had  in- 
dorsed the  name  of  a  witness  on  the  Informa- 
tion, but  it  appeared  that  she  was  not  an  eye- 
witness to  the  shooting,  and  the  materiality  of 
her  evidence  was  not  shown,  it  was  not  error 
to  refuse  to  require  the  prosecuting  attorney  to 
call  her  as  n  witness.  Territory  v.  Ilanna,  5 
Pac.  Rep.  252,  5  Mont.  248,  distinguished. 

4.  On  the  trial  there  was  no  controversy  as 
to  the  shooting  by  defendant.  Deceased  was 
unarmed,  was  intoxicated,  and  a  comparative 
stranger.  Defendant  was  armed,  in  company 
with  friends,  and  it  did  not  appear  that  he  was 
disinclined  to  enter  into  the  difficulty  that  re- 
sulted in  his  killing  deceased.  Defendant  failed 
to  surrender  himself  to  the  officers  who  were  in- 
quiring in  hjs  presence  for  the  man  who  did 
the  shooting.  The  state's  witnesses  were  de- 
fendant's friends,  and  their  testimony  was  as 
strong  in  his  behalf  as  they  could  consistently 
make  it.  Held  that,  in  view  of  the  dying  dec- 
larations of  deceased,  the  verdict  of  murder 
in  the  second  degree  was  sustained  by  the  evi- 
dence. 

Appeal  from  district  court,  Yellowstone 
county  ;  George  R.  Mllbnrn,  Judge. 

Samuel  Russell  was  convicted  of  murder 
In  the  second  degree,  and  appeals.  Af- 
firmed. 

Mldrileton  &  Light,  for  appellant.  Henri 
J.  Haskell,  Atty.  Gen.,  for  tbe  State. 

PEMBERTON, C.  J.  The  appellant  was 
convicted  of  the  crime  of  murder  In  the 
second  degree  at  the  September  term,  1892, 
of  the  district  conrt  of  the  seventh  Judicial 
district  in  the  county  of  Yellowstone;  and 
on  the  8th  day  of  October,  1892,  was,  by 
the  judgment  of  said  court,  sentenced  to 
imprisonment  In  the  state  prison  for  a 
term  of  25  years.  The  appellant  moved 
the  court  for  a  new  trial,  which  was  de- 
nied. From  tbe  order  refusing  a  new 
trial,  and  from  the  Judgment  of  tbe  court, 
this  appeal  is  prosecuted. 

The  flint  important  error  assigned  is 
the  refusal  of  the  court  below  to  grant 
appellant's  petition  for  a  cbunge  of  venue 
from  Yellowstone  county.  It  appears 
that  after  the  trial  had  commenced,  and 
considerable  progress  hod  been  made  in  an 
effort  to  obtain  a  Jury,  the  counsel  for 
appellant  <carae  to  the  conclusion  that  a 
fair  trial  could  not  be  had  in  said  county, 
and  presented  a  petition  for  a  change  of 
venue,  based  upon  the  alleged  "interest, 
prejudice,  and  bias  of  tbe  people  of  said 
county.**  This  petition  was  supported 
by  the  affidavit  of  two  of  the  counsel  for 
the  appellant.  This  affidavit  Is  to  tbe 
effect  that  during  the  time  an  effort  was 
being  made  to  procure  a  jury  a  large 
number  of  persons  were  called  into  the 
Jury  box,  and  examined  as  to  their  quali- 
fications to  act  as  jurors  in  tbe  case;  that 


a  large  proportion  of  such  persons,  upon 
said  examination,  stated  that  they  had 
formed  and  expressed  decided  opinions  as 
to  tbe  guilt  or  innocence  of  the  prisoner  at 
the  bar;  that  such  statements  by  such 
persons  on  their  examination,  made  in 
the  presence  or  the  jurors  in  the  box  who 
had  not  been  challenged  for  cause,  had 
the  effect,  in  affiants'  opinion,  to  prejudice 
such  jurors  as  were  In  the  box  against  the 
appellant  to  such  an  extent  as  to  prevent 
bis  having  a  fair  trial  before  euch  Jury; 
that  the  Inhabitants  of  Billings  were  es- 
pecially hostile  to  the  appellant,  and 
prejudiced  against  him  to  such  an  extent 
that,  in  the  opinion  of  affiants,  he  could 
not  have  a  fair  trial;  and  that  the  preju- 
dice of  the  inhabitants  of  Billings  was 
likely  to  be  so  communicated  to  persons 
summoned  as  Jurors  from  its  immediate 
vicinity  as  to  prevent  them  from  accord- 
ing appellant  a  fair  trial,  if  accepted  as 
jurors  in  the  case;  that  there  was  con- 
siderable unfriendly  talk  among  the  peo- 
ple of  Billings  against  appellant;  und 
that  for  these  reasons  affiants  believe  tbe 
prisoner  could  not  have  a  fair  trial  in 
that  county.  Tbe  court  also  heard  oral 
evidence  of  other  witnesses  to  substan- 
tially tbe  same  effect.  To  meet  this  evi- 
dence  thecourt  examined  each  Juror  In  tbe 
box,  as  to  whether  or  not  tbe  examina- 
tion of  persons  called  as  jurors  in  their 
presence  had  an  effect  in  prejudicing  their 
minds  against  the  prisoner.  Each  of  said 
jurors  answered  in  the  negntlve.  The 
court,  in  addition  thereto,  of  its  own  mo- 
tion, offered  to  excuse  from  the  jury  all 
persons  who  resided  in  Billings;  two  such 
persons  being  in  the  box.  To  this  offer 
tbe  counsel  for  tbe  appellant  objected.  If 
It  Is  true,  as  contended  by  appellant,  that 
In  criminal  cases,  where  a  large  number 
of  persons  are  examined,  in  the  presence 
of  «*acb  other,  as  to  their  qualifications 
to  sit  as  jurors,  and  a  large  or  any  por- 
tion of  them  state  that  they  have  formed 
or  expressed  such  opinion  as  to  the  guilt 
or  innocence  of  the  person  to  be  tried  as 
to  disqualify  them  as  jurors,  it  shall  be 
considered  as  a  sufficient  mason  to  preju- 
dice those  who  have  no  opinions,  and  thus 
disqualify  them  from  being  considered 
fair  and  competent  jurors,  then  we  are 
at  a  loss  to  know  how  a  jury  can  ever  be 
organized  in  any  Important  criminal  cases 
in  any  community.  In  almost  every  im- 
portant criminal  case  a  very  large  propor- 
tion of  tbe  people  living  in  the  immediate 
vicinity  of  the  place  where  the  crime  is 
alleged  to  have  been  committed  form  such 
opinions, from  becoming  familiar  with  the 
facts,  as  to  disqualify  them  from  acting 
as  jurors  in  the  trial  of  the  case,  and  these 
opinions  areas  likely  to  be  favorable  as 
hostile  to  the  acccuscd.  But  how  can  it 
be  rightfully  contended  that  the  examina- 
tion of  such  persons,  and  their  statements 
that  they  have  such  disqualifying  opin- 
ions, in  the  presence  of  persons  who  do 
not  have  such  opinions,  will  prejudice  and 
disqualify  those  that  are  free  from  such 
disqualifications  to  such  an  extent  as  to 
endanger  a  fair  trial  of  the  person  accused 

Iof  the  crime?  We  do  not  think  this  posi- 
tion can  be  sustained  by  reason  or  law. 
The  court  seemed  to  have  taken  every 
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necessary  precaution  to  assure  the  appel- 
lant a  fair  trial  In  this  respect.  And  the 
verdict  ot  the  jury,  finding  the  appellant 
guilty  of  murder  In  the  second  degree,  and 
leaving  the  punishment  to  be  fixed  by  the 
court,  when  they  could,  if  so  inclined,  for 
any  reason,  have  assessed  his  punishment 
at  imprisonment  for  life,  tends  to  sbow 
that  the  appellant  and  his  counsel  were 
mistaken  as  to  the  prejudice  alleged  as  a 
ground  for  change  of  venue,  and  that  the 
view  of  the  court  was  Justified  In  its  rul- 
ing in  this  regard.  We  are  unable  to  see 
that  the  court  below  abused  that  sound 
Judicial  discretion  required  of  trial  courts 
in  such  proceedings.  The  law  governing 
change  of  venue  is  well  settled  in  this 
state  in  Keunon  v.  Gilmer,  5  Mont.  257,  6 
Pac.  Rep.  847.  and  Territory  v.  Manton,  8 
Mont.  95,  19  Pac.  Rep.  887;  and  these  au- 
thorities support  the  action  of  the  court 
below  In  this  case. 

2.  It  Is  urged  that  tbo  court  below  erred 
in  admitting  the  evldeuceof  the  dying  dec- 
laration of  the  deceased.  The  appellant 
objected  on  the  ground  that  a  sufficient 
foundation  bad  not  been  shown  to  render 
the  dying  declaration  admissible.  The 
evidence  does  not  show  that  deceased  ac- 
tually said  he  was  without  hope  of  recov- 
ery, or  that  he  was  going  to  die.  The  evi- 
dence of  the  surgeon  who  attended  hiin  is 
to  the  effect  that  a  short  time  before  he 
died,  deceased  frequently  said  "My  God. 
boys!  I  am  killed."  "Oh,  boys!  I  am 
shot  through  the  guts."  The  evidence  of 
the  surgeon  shows  he  was  mortally  wound- 
ed, and  was  in  a  dying  condition  when 
these  expressions  were  used,  and  that  he 
was  rational,  and  appreciated  his  condi- 
tion. Harry  Ramsey,  who  was  with  bim 
Just  before  his  death,  testified  that  the  de- 
ceased was  rational,  and  talked  to  him 
as  if  he  knew  that  he  was  in  a  dying  con- 
dition, but  does  not  remember  the  exact 
words  deceased  used.  That  the  deceased 
stated  be  wanted  a  Christian  burial;  told 
where  bis  money  was,  and  who  had  it; 
that  he  wanted  to  be  buried  at  Billings; 
wanted  a  headstone,  with  bis  name  on  It, 
placed  at  his  grave,  so  that,  if  hie  friends 
ever  wanted  to  take  bim  up,  they  could  do 
so.  There  is  no  evidence  that  Indicated 
that  ho  had  any  hope  of  recovery.  That 
lie  stated  by  whom  and  how  ho  was 
wounded,  and  a  few  moments  thereafter 
died.  The  principal  objection  urged  to 
this  evidence  is  that  the  declaration  did 
not  expressly  state  that  he  had  no  hope 
of  recovery,  or  was  going  to  die.  We  do 
not  think  that  it  was  essential  to  the  ad- 
missibility of  this  evidence  that  he  should 
have  so  expressly  stated.  In  1  Greenl.  Ev. 
(14th  Ed.)  §  158.  the  doctrine  governing 
the  admissibility  of  dying  declarations  as 
evidence  it  thus  stated :  "Sec.  158.  Must  be 
under  a  Sense  of  Impending  Death.  It 
is  essential  to  the  admissibility  of  these 
declarations,  and  is  a  preliminary  fact  to 
be  proved  by  the  party  offering  them  in 
evidence,  that  they  were  made  under  a 
sense  of  impending  death;  but  it  is  not 
necessary  that  they  should  be  stated  at 
the  time  to  be  so  made.  It  is  enough  if  It 
satisfactorily  appears,  in  any  mode,  that 
they  were  made  under  that  sanction; 
whether  it  be  directly  proved  by  the  ex- 


press language  of  the  declarant,  or  to  be 
Inferred  from  his  evident  danger,  or  the 
opinions  of  the  medical  or  other  attend- 
ants, stated  to  him,  or  from  his  conduct, 
or  other  circumstances  of  the  case,  all  of 
which  are  resorted  to  in  order  to  ascertain 
the  state  of  declarant's  mind."  To  the 
same  effect,  see  People  v.  Taylor,  69  Cal. 
640;  Hill  v. State,  41  Ga. 484;  Whart.Crlm. 
Ev.  (8th  Ed.)  §  282;  7  Amer.  &  Eng.  Enc. 
Law,  107,  109,  note  1,  and  cases  clteJ. 
These  authorities  all  hold  that  If  all  the 
facts  and  circumstances  surrounding  the 
declarant  at  the  time  of  making  tbe  dec- 
larations show  them  to  have  been  made 
under  the  sense  of  impending  death,  not- 
withstanding declarant  may  not  bavesaid 
he  was  withoot  hope  of  recovery,  or  was 
dyfng,  or  going  to  die,  then  such  declara- 
tions are  admissible  inevideuce.  Tbe  facts 
and  circumstances  surrounding  the  declar- 
ant In  this  case  at  tbe  time  of  tbe  making 
of  tbe  declaration  warrant  tbe  conclusion 
that  they  were  made  under  a  sense  of  im- 
pending death,  and,  we  think,  were  prop- 
erly admitted  as  evidence  to  the  jury. 

3.  It  is  also  urged  as  error  in  the  court 
below  that  the  prosecuting  attorney  bad 
indorsed  on  tbe  information  tbe  name  of 
one  Mollle  Dalton  as  a  witness,  and  that 
on  the  trial  be  declined  to  call  her  as  a 
witness  for  the  state,  and  that  the  court 
refused  to  require  him  to  do  so.  Tbe  evi- 
dence shows  that  Mollte  Dalton  wasnotan 
eyewitness  to  the  transaction,  was  not 
present  at  the  time  of  the  shooting,  and 
the  materiality  of  her  evidence  is  nowhere 
shown.  There  is  nothing  in  tbe  record  to 
show  that  this  witness  comes  within  the 
rule  of  any  of  tbe  authorities  cited  or  ap- 
plicable to  support  appellant's  contention. 
The  attitude  of  this  witness  to  tbe  case 
does  not  bring  her  within  the  rule  an- 
nounced in  the  case  of  Territory  v.  Hanna, 
5  Mont.  248,  5  Pac.  Rep.  252.  In  that  case 
the  witness  was  present  during  the  com- 
mission of  tbe  crime,  and  was  so  stated  to 
be  present  by  tbe  prosecuting  attorney  on 
stating  his  case  to  the  jury.  Tbe  facts 
here  are  entirely  different.  We  think  the 
court  went  fully  as  far  in  Territory  v. 
Hanna  as  it  was  authorised  to  go.  But 
that  case  is  not  authority  In  this  case,  for 
the  reason  that  tbe  fucts  are  widely  differ- 
ent. In  this  case  the  evidence  shows  that 
the  witness  was  not  present  at  the  shoot- 
ing, and  her  examination  by  the  appellant 
showed  her  testimony  to  have  been  imma- 
terial. We  see  no  error  in  the  action  of 
the  court  in  this  respect. 

4.  It  is  contended  that  the  evidence  does 
not  sustain  or  justify  the  verdict  and  judg- 
ment of  tbe  court  below.  There  is  no  con- 
troversy in  this  case  as  to  the  shooting, 
and  Its  fatal  result,  or  as  to  tbe  Identity 
of  the  slayer.  Tbe  killing  appears  to  have 
been  unnecessary.  There  was  no  effort  on 
the  part  of  the  appellant  to  avoid  tbe  kill- 
ing. There  is  no  evidence  of  danger  to  tbt 
life  of  appellant,  or  ot  bis  receiving  great 
bodily  harm  at  the  bands  of  the  deceased, 
at  tbe  time  of  the  shooting.  The  deceased 
was  wholly  unarmed.  He  was  a  stranger, 
comparatively,  in  the  house,  at  the  time 
of  the  shooting,  and  evidently  Intoxicated. 
The  appellant  was  armed,  in  tbe  company 
of  his  iriends  and  acquaintances;  and,  if 
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not  actually  Inclined,  certainly  It  does  not 
appear  he  was  disinclined,  to  enter  Jntotbe 
difficulty  tbat  resulted  in  bis  killing  the  de- 
ceased. Tbe  actions  of  the  appellant  in 
falling  to  disclose  himself  to  the  officers,  in 
whone  presence  he  was,  after  tbe  shooting, 
when  such  officers  were  looking  and  in- 
quiring for  the  man  who  did  the  shooting, 
and  his  escape,  are  hardly  consistent  with 
the  theory  of  self-defense  or  accidental 
shooting.  Tbe  principal  witnesses  of  the 
state  were  all  intimate  friends  and  ac- 
quaintances of  tbe  appellant,  and  their 
testimony  was  confessedly  as  strong  in  be- 
half of  the  appellant  as  they  could  consist- 
ently make  It.  But  taking  into  consider- 
ation the  dying  declarations  of  the  de- 
ceased,and  all  the  factsand  circumstances 
of  the  case,  as  shown  by  tbe  record,  we 
are  of  the  opinion  that  the  evidence  amply 
sustains  tbe  verdict  of  the  Jury  and  the 
judgment  of  the  court  below.  The  Judg- 
ment of  the  court  below  is  affirmed,  and 
it  is  ordered  that  the  same  be  carried  into 
effect  according  to  tbe  terms  thereof. 

HARWOOD  and  DR  WITT,  JJ.,  concur. 


<3  Colo.  App.  188) 

KEATOR  et  al.  v.  COLORADO  COAL  & 
IRON  DEVELOPMENT  CO. 

(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Stipulations  — Land  Contract  —  Merger  in 
Deed — Voluxtart  Payment. 

1.  In  nn  action  involving  the  construction 
of  a  contract  for  the  sale  of  land,  where  it  is 
stipulated  that  a  copy  of  the  contract  may  be 
used  on  the  trial,  provided  that  indorsements, 
writings,  and  figures  in  the  original  contract 
shall,  when  the  same  is  obtained,  be  made  a 
part  of  the  copy,  the  copy  should,  in  all  re- 
spects, be  made  to  conform  to  the  original,  in* 
eluding  indorsements  on  the  face  thereof,  as 
well  as  on  the  back. 

2.  A  contract  for  the  sale  of  land  obligated 
the  vendor  to  execute  a  deed  on  payment  of 
the  price  on  a  specified  date;  the  vendees  to 
pay  all  taxes  in  the  mean  time.  Held,  that 
such  contract  became  merged  in  the  deed  sub- 
sequently executed  by  the  vendor,  and  that 
since  the  taxes  assessed  during  the  existence 
of  the  contract  became  a  lien  on  the  land,  and 
created  no  personal  liability,  as  against  the 
vendor,  he  was  not  entitled  to  recover  from 
the  vendees  for  such  taxes  paid  by  him  after 
the  execution  of  the  deed. 

3.  Since  no  personal  liability  rested  on  the 
vendor  for  the  payment  of  such  taxes,  his  pay- 
ment was  purely  voluntary,  and  for  that  rea- 
son, also,  he  is  not  entitled  to  recover  from  the 
vendees. 

Error  to  Pueblo  county  court. 

Action  by  the  Colorado  Coal  &  Iron  De- 
velopment Company  against  M.  V.  Kea- 
tor,  D.  W.  Barclay,  and  F.  A.  Townsend 
to  recover  taxes  paid  by  plaintiff  on  land 
Bold  by  it  to  defendants.  The  action  was 
originally  brought  In  Justice's  court,  and 
resulted  in  plaintiff's  favor.  From  a  Judg- 
ment of  the  county  court  affirming  tbe  jus- 
tice's Judgment,  defendants  appeal.  Re- 
versed. 

J.  E.  Riser  and  D.  McCaskill,  for  plain- 
tiffs In  error.  J.  M.  Waldron,  for  defend- 
ant in  error. 


BISSELL,  J.  If  tbe  evidence  produced 
on  the  trial  were  conceded  to  be  admissi- 
ble, it  would  not  support  tbe  Judgment 
entered.  The  action  was  brought  by  the 
Colorado  Coal  &  Iron  Company  against 
the  plaintiffs  In  error,  Eeator.  Barclay, 
and  Townsend,  to  recover  964.12  which 
tbe  company  had  paid  as  taxes  on  cer- 
tain lots  in  Pueblo  which  had  been  sold  to 
those  parties  prior  to  tbe  payment  and 
the  suit.  When  the  cause  was  tried  in  tbe 
justice's  court,  it  was  submitted  on  an 
agreed  statement  of  facts,  under  a  stipula- 
tion that  tbe  statement  should  be  all  of 
the  evidence  used  during  that  or  any  suc- 
ceeding trial  of  the  case.  A  copy  of  tbe 
original  agreement  of  sale  was  incorporat- 
ed into  the  stipulation  under  a  proviso 
that  it  might  be  changed  to  conform  to 
the  original  when  tbat  should  be  pro- 
duced. To  render  tbe  decision  and  the 
controversy  intelligible,  the  agreed  state- 
ment of  facts  must  be  summarized,  though 
much  of  it  would  have  been  inadmissible 
as  evidence,  bad  it  been  objected  to  in  a 
proper  and  timely  manner.  From  tbls 
statement  it  appears  that  in  J nly,  1889,  the 
company  contracted  to  sell  to  Keator  and 
his  codefendants  three  lots  in  the  town  of 
Pueblo.  The  consideration  was  $1,435, 
represented  by  certain  promissory  notes 
payable  at  fixed  dates,  and  "  the  further 
puyroent  of  all  taxes  hereafter  levied  on 
said  premises."  Tbe  company  agreed,  on 
the  payment  of  the  expressed  considera- 
tion, to  execute  a  daed  for  the  premises. 
It  is  recited  that  on  tbe  9th  of  October, 
1889.  ta^es  to  the  extent  of  $64.12  were 
levied  by  the  proper  authorities.  On  the 
15th  day  of  February,  1890,  the  company 
delivered  to  the  defendants  its  warranty 
deed  for  tbe  property,  bearing  date  the 
10th  of  February,  and  put  them  In  posses- 
sion. After  this  transfer  of  title  and  deliv- 
ery of  possession,  on  tbe  28th  of  February, 
the  Coal  &  Iron  Company  paid  to  tbe 
proper  county  treasurer  the  taxes  which 
had  been  levied  and  assessed  against  the 
property.  At  tbe  time  these  taxes  were 
paid  the  company  mude  no  demand  or 
request  that  tbe  defendants  should  pay 
them,  nor  did  it  call  on  the  defendants 
to  pay  at  any  time  prior  to  suit.  Tbe 
copy  of  the  contract,  which  was  a  part  of 
the  stipulation,  lacked  sundry  indorse- 
ments which  were  on  tbe  original,  and  the 
parties  agreed  that.  "  whereas  the  defend- 
ants claim  that  there  are  certain  Indorse- 
ments or  writing  and  figures  on  the  back 
of  the  duplicate  contract  surrendered  to 
plaintiff,  which  is  in  New  York,  when  said 
duplicate  contract  is  obtained,  any  and 
all  indorsements,  writings,  figures,  etc., 
thereon,  shall  be  copied  on  tbe  back  of  Ex- 
hibit A,  and  become  part  thereof, "  etc. 
When  the  original  was  produced  at  the 
trial,  there  appeared  on  the  face  of  it  these 
words,  "Canceled  by  substitution  of  deed 
to  property;"  and  the  defendants  naked 
leave  to  so  change  what  purported  to  be 
a  co py  o  h  to  make  it  a  duplicate  according 
to  the  spirit,  if  not  the  tenor,  of  the  stipu- 
lation. This  privilege  was  refused,  appar- 
ently on  the  hypothesis  that  the  stipula- 
tion only  applied  to  the  indorsements  on 
the  back  of  the  instrument.  The  county 
court  affirmed  the  judgment  which  had 
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been  rendered  by  the  Justice,  and  held  that 
the  defendants  were  bound  to  pay  the 
taxes  which  tho  company  had  settled  with 
the  treasurer. 

On  very  plain  and  well-settled  princi- 
ples, this  judgment  innstbe  adjudged  erro- 
neous. In  view  of  another  trial,  the  ques- 
tions raised  and  argued  by  counsel  will  be 
determined,  though  a  decision  of  one 
proposition  might  suffice  to  reverse  the 
case.  The  defendants  ought  to  have  been 
permitted  to  change  the  Instrument  at- 
tached to  the  stipulation,  so  that  the  con- 
tract set  out  should,  in  all  of  Its  particu- 
lars, recitals,  and  indorsements,  conform 
precisely  with  the  original,  on  which  alone 
the  case  ought  to  have  been  beard  and 
tried.  It  Is  quite  possible  that  a  very 
narrow,  strict,  and  technical  construction 
of  the  stipulation  might  suggest  that  the 
purpose  of  counsel  was  to  permit  only  the 
addition  of  what  might  appear  on  the 
back  of  the  original  contract.  Such  is  not 
a  proper  or  an  accurate  interpretation  of 
the  language  of  the  stipulation.  The  con- 
cluding phraseology  provides  that  all  in- 
dorsements, writings,  figures,  etc.,  there- 
on, shall  be  copied  on  the  back  ot  the  ex- 
hibit. These  terms  do  not  exclude  the 
right  to  place  on  the  copy  the  indorse- 
ments on  the  original,  even  though  they 
might  be  on  the  face  of  the  instrument. 
They  are  broad  enough  to  confer  the  right 
to  duplicate  all  indorsements.  It  Is  mani- 
fest that  this  roust  be  the  proper  construc- 
tion, since  it  was  the  evident  purpose  of 
the  parties  to  use  a  copy  in  place  of  the 
original,  and  we  cannot  assume  that 
counsel  entertained  a  covert  purpose  to 
compel  the  trial  of  the  cause  on  an  inac- 
curate copy.  Whenever  it  is  stipulated 
that  a  copy  of  an  instrument  may  be  used, 
and  It  can  in  any  wise  be  gathered  from 
the  stipulation  that  the  copy  is  incom- 
plete, and  that  it  is  to  be  made  to  conform 
to  the  original  for  the  purposes  of  the 
trial,  the  agreement  must  be  construed, 
unless  the  construction  is  inhibited  by  the 
precise  terras  of  the  agreement,  to  intend 
that  the  copy  may  be  completed,  so  that 
in  all  of  its  particulars  and  details  It  shall 
exactly  correspond  with  the  original  pa- 
per. No  other  construction  is  consonant 
with  good  faith,  and  with  what  must  be 
assumed  to  be  the  honest  purpose  of  at- 
torneys who  stipulate  with  reference  to 
such  matters.  The  amendment  by  the  ad- 
dition of  that  Indorsement  should  have 
been  permitted. 

It  is  doubtful  whether  the  contract  thus 
amended,  more  completely  than  the  other 
facts  contained  in  the  stipulation,  demon- 
strates the  nonexistence  of  a  cause  of  ac- 
tion, as  against  these  defendants.  The  re- 
cited facts  show  that  the  several  parties 
to  this  action  entered  into  an  executory 
agreement  for  the  sale  and  conveyance  of 
certain  specified  property,  upon  a  definite 
consideration,  payable  at  a  named  date, 
prior  to  the  transfer  of  the  title  by  the  deed 
of  the  grantor,  who  was  one  of  the  con- 
tracting parties.  There  are  but  two 
thingB  to  be  done, — the  payment  of  the 
consideration,  and  the  execution  and  de- 
livery of  the  deed  evidencing  the  title.  The 
proof  was  that  on  the  15th  day  of  Febru- 
ary, 1890,  the  deed  was  delivered  to  the  de- 


fendants, who  were  put  in  possession. 
According  to  well-settled  principles,  the 
delivery  and  acceptanceof  this  conveyance 
annulled  und  abrogated  the  prior  execu- 
tory agreement,  which  may  be  no  longer 
resorted  to  for  the  purpose  of  ascertaining 
the  terms  on  which  the  land  was  sold,  un- 
less it  is  shown  by  otherwise  competent 
testimony  that  something  remained  to  be 
done  after  the  transfer  of  title.  It  is 
probably  true  that  the  defendants  were 
bound  to  pay,  not  only  the  $ 1,435  which 
was  the  expressed  consideration,  but  like 
wise  the  tuxes  assessed  against  the  prop- 
erty prior  to  the  conveyance.  This  is  evi- 
dent from  the  terms  of  the  written  agree- 
ment, and  it  results  from  specific  legisla- 
tion on  this  subject.  Thestatute  provides 
that,  as  to  all  land  conveyed  between  Jan- 
uary and  May,  the  grantee  must  pay  the 
taxes  which  stand  assessed  against  the 
property.  On  any  hypothesis,  then,  the 
taxes  which  the  company  paid,  and  sought 
to  recover,  stood  as  a  legitimate  Hun  on 
the  property  conveyed  to  the  defendants, 
and  they  took  it  subject  to  that  lieu,  which 
they  were  bouud  to  discharge.  But  the 
company  could  not  recover  on  the  produc- 
tion and  proof  of  the  agreement,  because 
it  was  merged  in  the  deed  which  they  bad 
executed,  and  this  must  be  deemed  to  ex- 
press the  final  and  entire  agreement  be- 
tween the  parlies,  and  to  have  been  deliv- 
ered on  the  payment  of  the  purchase  price, 
unless  by  competeut  evidence,  and  in  some 
legitimate  way,  it  be  satisfactorily  estab- 
lished that  the  defendants  remained  liable 
to  pay  a  portion  of  the  purchase  price. 
There  was  no  such  proof  in  this  case.  The 
contract  was  surrendered  and  canceled, 
the  deed  executed  and  delivered,  the  prem- 
ises turned  over  to  the  defendants,  and 
they  took  the  property  burdened  with  the 
lien  for  the  unpaid  taxes,  as  to  which  no 
personal  responsibility  rested  on  the  cor- 
poration. There  Is  nothing  In  the  stipula- 
tion to  show  that  the  legal  effect  of  these 
various  acts  was  at  all  varied  by  any 
parol  or  other  contract  between  the  par- 
ties, nor  that,  by  the  terms  of  the  agree- 
ment, there  was  any  continuing  series  of 
acts  which  would  take  the  case  out  of  the 
general  operation  of  the  law  of  merger. 
It  must  therefore  be  held  thatthecompany 
could  not  recover  on  the  basis  of  the  ex- 
ecuted contract,  which  was  canceled  aud 
extinguished  by  the  act  of  the  parties,  and 
by  the  operation  of  this  well-settled  doc- 
trine. Williams  v.  Hathaway,  19  Pick. 
387;  Witbeck  v.  Waine.  16  N.  Y.  532;  Jones 
v.Wood,  16  Pa.  St.  25:  Lafiin  v.  Howe, 
112  111.  253;  Bryan  v.  Swain,  56  Cal.  616. 
Since  the  plaintiff  was  not  entitled  to  re- 
cover in  an  action  brought  on  an  extin- 
guished contract,  be  was  equally  barred 
to  maintain  the  action  by  the  circumstan- 
ces of  the  payment.  It  will  be  remembered 
that  the  deed  was  executed  by  the  com- 
pany on  the  10th  of  February.  1890,  and 
delivered  to  the  defendants  on  the  15th  of 
the  same  mouth,  when  the  contract  was 
surrendered,  and  marked  "Canceled  by 
substitution  of  deed  to  property."  At 
that  time  it  is  conceded  that  no  canse  of 
action  bad  then  arisen  in  favor  of  the  com- 
pany. The  taxes  were  unpaid,  and  the 
company  did  not  insist  on  an  advance- 
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meat  by  the  grantees  prior  to  the  transfer 
of  title.  Subsequently,  and  on  the  28th  of 
February,  the  company  paid  the  treasurer 
the  $64.12  for  the  taxes  of  the  preceding 
year,  which  became  delinquent  on  the  1st 
of  January.  At  that  time  it  had  parted 
with  the  title,  and  under  our  statute  there 
remained,  as  against  it,  no  Individual  lia- 
bility to  pay  them.  The  taxes  were 
against  the  property.  There  was  a  lien 
on  it  in  the  hands  of  the  grantees,  who 
held  it  subject  to  their  obligation  to  pay. 
If  there  was  any  personal  liability,  it  was 
rested  on  them.  Under  these  circumstan- 
ces, the  payment  of  the  taxes  by  the  com- 
pany was  precisely  analogous  to  the -pay- 
ment of  a  debt  of  one  person  by  a  stranger, 
and  it  is  uniformly  held  that  such  a  vol- 
untary payment  gives  to  the  payor  no 
cause  of  action  against  the  person  whose 
debt  he  may  have  liquidated.  Wilkes  v. 
Harper.l  N.  Y.  586;  Brown  v.  Cbesterville, 
63  Me.  241 ;  Mullerv.  Eno,14  N.  Y.  597;  Mc- 
Gee.v.  City  of  San  Jose.  68  Cal.  91,  8  Pac. 
Rep.  641 ;  Fowler  v.  Moller,  10  Bos w.  374. 
These  considerations  serve  to  demonstrate 
that  the  Judgment  cannot  be  supported 
upon  the  case  made.  The  agreed  state- 
ment of  facts  Is  insufficient  to  show  a 
cause  of  action  against  these  defendants, 
and  for  the  reasons  given  the  Judgment 
must  be  reserved  and  remanded. 


<3  Colo.  App.  19i) 

DENVER  &  R.  G.  R.  CO.  v.  MORRISON. 
(Court  of  Appeals  of  Colorado.    March  27, 
1893.) 

Appeal— Review— Harmless  Error. 
In  an  action  for  injuries  caused  by  the 
alleged  negligent,  construction  of  a  water 
tank,  the  admission,  under  objection,  of  in- 
competent evidence  showing  subsequent  re- 
pairs of  the  tank,  whereby  the  injury  was  ob- 
viated, is  no  ground  for  reversal,  where  similar 
evidence  had  oeen  previously  admitted  without 
objection. 

Appeal  from  district  court,  Chaffee 
county.  i 

Action  by  George  Morrison  against  the 
Denver  &  Rio  Grande  Railroad  Company 
for  the  overflow  of  plaintiff's  land,  caused 
by  the  alleged  negligent  construction  of 
defendant's  water  tank.  From  a  Judg- 
ment in  plaintiff's  favor,  defendant  ap- 
peals. Affirmed. 

Wolcott  &  Valle  and  C.  S.  Llbby,  for  ap- 
pellant.  G.  K.  Hartensteln,  for  appellee. 

BISSELL,  J.  For  many  years  the  ap- 
pellee, Morrison,  was  the  owner  and  oc- 
cupant of  a  ranch  along  the  course  of  a 
mountain  stream  called  "Morrison  Creek." 
The  Rio  Grande  Railroad  Company  con- 
structed its  line  in  the  vicinity  of  Morri- 
son's premises,  and  built  a  water  tank  for 
the  nse  of  its  trains  in  close  proximity  to 
Morrison's  inclosures.  These  inclosures 
contained  the  usual  stables  and  corrals 
for  his  stock,  and  a  house  for  the  occupa- 
tion of  bis  family.  At  a  point  very  close 
to  Morrison's  yards,  and  where  the  tank 
was  built,  the  creek  made  a  bend,  and 
went  to  one  side  of  Morrison's  premises, 
in  Its  course  to  the  river.  The  water  sup- 


ply for  the  tank  was  taken  out  of  the 
creek,  higher  up  tho  stream,  and  probablv 
about  1,000  feet  from  its  location.  The 
waste  pipe,  which  discharged  the  overflow, 
ran  but  a  short  distance  from  the  tank  to 
the  creek,  and  discharged  Just  above  Mor- 
rison's yards.  The  use  of  the  tank  was, 
of  course,  intermittent,  and  water  was 
only  drawn  from  it  as  trains  passed,  and 
the  engines  required  water.  At  such  times 
the  tank  was  partially  emptied,  the  over- 
flow ceased,  and  the  discharge  recom- 
menced when  the  tank  became  full.  The 
water  was  constantly  running,  for  the 
purposes  of  keeping  the  tank  filled,  and 
the  pipe  from  freezing.  The  result  of  this 
practice  was  that  in  the  cold  weather  of 
the  winter  the  overflow  would  freeze,  and 
ultimately  stop  up  the  bed  of  the  creek 
with  a  solid  mass  of  ice,  and  leave  no  way 
for  water.  Under  theseclrcumstances.tbe 
water  overflowed  its  banks,  and  flooded 
Morrison's  premises. 

Substantially,  the  Judgment  is  not  chal- 
lenged because  of  any  specific  error  com- 
mitted by  the  trial  court  with  respect  to 
the  application  of  the  law  to  the  facts. 
It  has  been  seriously  contended  in  the 
briefs  and  on  argument  that  the  Judgment 
was  wholly  unsupported  by  the  testimo- 
ny, and  that,  therefore,  the  court  erred  in 
refusing  to  direct  a  nonsuit,  and  in  enter- 
ing Judgment  against  the  railroad  compa- 
ny. The  record  Is  not  so  barren  of  proof 
of  damage,  nor  of  evidence  to  show  that 
the  injuries  resulted  from  the  negligent  use 
and  faulty  construction  of  the  tank,  as 
to  permit  this  court  to  reverse  the  Judg- 
ment on  those  grounds.  The  proof  is  not 
as  full  and  as  satisfactory  as  might  be 
desired,  but  the  question  at  issue  may  fair- 
ly be  said  t  o  have  been  determined  on  tes- 
timony which  was  conflicting,  and  under 
these  circumstances  we  are  without  right 
to  disturb  the  judgment  for  what  we  may 
regard  as  a  slight  Insufficiency  of  proof. 
During  the  progress  of  the  trial,  it  ap- 
peared that,  after  considerable  complaint 
by  Mr.  Morrison  respecting  the  use  of  the 
tank,  the  company  ran  Its  waste  pipe 
some  600  feet,  and  to  a  point  below  the 
premises.  It  was  shown  that  after  the 
change  in  this  construction  the  Injury 
ceased,  and  Morrison  was  no  longer 
troublod  by  the  overflow  of  water.  There 
was  some  complaint  by  counsel  for  the 
appellant  respecting  the  admission  of  this 
testimony.  Whether  it  would  be  admis- 
sible, under  the  peculiar  circumstances  of 
this  case,  on  well-settled  rules  of  evidence, 
need  not  be  determined.  The  contention 
was  abandoned  on  argument  because  the 
record  disclosed  that  the  objection  was 
not  preserved,  save  by  an  exception  to  the 
testimony  given  by  one  witness,  and  the 
whole  subject  had  been  antecedently  em- 
braced in  what  had  been  offered  and  re- 
ceived without  objection.  Counsel  very 
properly  conceded  that  the  force  of  the 
objection  was  destroyed,  and  that  no 
valid  error  could  be  predicated  on  the  rill- 
ing of  the  court.  These  considerations  dis- 
pose of  all  the  questions  which  the  record 
presents  for  our  consideration,  and,  since 
the  court  committed  no  error  in  the  trial 
of  the  case,  the  judgment  must  be  af- 
firmed. 
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(8  Oolo.  App.  210) 

WOODBURY  v.  HINCKLEY. 

(Court  of  Appeals  of   Colorado.    March  27, 
1883.) 

Action  oh  Note — Pkoof  of  Ownership — Non- 
suit. 

1.  In  an  action  on  a  note  indorsed  in  blank 
after  maturity,  brought  by  the  holder,  where 
the  maker  is  allowed  to  interpose  any  defense 
he  has  against  the  payee,  an  objection  that 
there  is  no  proof  that  plaintiff  is  the  owner 
cannot  be  sustained. 

2.  In  an  action  on  a  note,  any  error  in  de- 
nying a  motion  for  a  nonsuit,  made  by  defend- 
ant, on  the  ground  that  its  execution  had  not 
been  proved,  is  cured  by  evidence  given  by  de- 
fendant in  his  own  behalf,  admitting  the  exe- 
cution and  delivery. 

Appeal  from  Arapahoe  coonty  conrt. 

Action  by  Charles  A.  Hinckley  against 
A.  J.  Woodbury  on  a  promissory  note, 
originally  brought  In  justice's  court, 
where  there  was  a  judgment  In  plaintiff's 
favor.  On  appeul  to  the  county  court, 
judgment  was  again  rendered  in  bis  favor, 
and  defendant  appeals.  Affirmed. 

Norris  &  Howard,  for  appellant.  Ralph 
Talbot,  for  appellee. 

REED,  J.  Suit  was  brought  before  a 
justice  of  the  peace  upon  a  note  of  9200, 
with  Interest,  dated  February  5,  1890,  ex- 
ecuted by  appellant,  payable  to  the  order 
of  George  R.  Smith.  On  July  1st  follow- 
ing, it  was  Indorsed  in  blank  by  the  payee. 
It  appears  to  have  been  established  and 
conceded  upon  the  trial  that  the  note  was 
indorsed  after  maturity,  and  consequent- 
ly was  open  to  any  defense  the  muker  bad 
against  the  payee.  Prior  to  February 
1st,  the  date  of  the  note,  Woodbury.  Smith, 
and  one  Simmons  had  been  partners  in 
business.  On  that  date  appellant  bought 
Smith's  interest  in  the  business,  and  the 
partnership  was  dissolved.  In  the  pur- 
chase of  such  interest,  the  note  in  question 
was  made;  also  another,  maturing  later. 
At  the  time  of  the  purchase  and  dissolu- 
tion, as  appeared  by  the  partnership 
books,  8mith  owed  the  other  members  of 
the  firm  near  f'JOO.  Upon  the  trial  appel- 
lant claimed  to  have  bought  the  account 
from  his  partners,  and  attempted  to  set  it 
off  against  the  note.  It  was  contended 
by  the  plaintiff  that  appellant  assumed 
such  indebtedness  of  Smith  at  the  time  of 
the  purchase,  and  that  the  notes  were 
given  for  the  balance.  Thecourt  so  found, 
with  the  exception  of  one  item,  of  about 
$12,  which  was  allowed  as  a  set-off.  An 
appeal  was  taken  to  the  county  court 
from  the  judgment  of  the  justice  of  the 
peace;  a  trial  bad  to  thecourt;  judgment 
for  plaintiff  for  $  105.55,  sustaining  the 
judgment  below.  Appeal  was  taken,  and 
the  caHP  came  into  this  court  Upon  the 
trial  the  note  was  offered  in  evidence.  It 
was  objected  to  because  the  signature  of 
the  maker  bad  not  been  proved,  and  It 
was  not  shown  that  the  plaintiff  was  the 
owner  of  the  note.  The  objection  was 
overruled,  note  admitted  In  evidence,  and 
plaintiff  rested.  Defendant  moved  for  a 
nonsuit  on  the  same  grounds  contained 
in  the  objection  above  stated.  The  mo- 
tion was  denied,  and  the  denial  assigned 


for  error.  This  is  the  only  error  relied 
upon  In  argument. 

The  note  was  negotiable.  The  title 
passed  by  the  Indorsement.  Its  transfer 
after  maturity  was  conceded,  and  the  de- 
fendant allowed  to  Interpose  any  defense 
be  bad  against  the  payee.  Consequently, 
it  was  to  the  defendant  a  matter  of  no  im- 
portance who  owned  the  note.  Such 
questions  only  become  important  when 
the  transfer  prevents  a  defense.  It  is  very 
doubtful,  under  our  statute,  whether 
plaintiff  Is  required  to  prove  the  execution 
of  the  note,  unless  its  execution  Is  denied 
under  oath,  but  it  is  not  necessary  to  de- 
cide tbe  question  in  this  case.  Instead  of 
relying  upon  his  motlou  for  a  nonsuit,  de- 
fendant went  on,  and  interposed  his  de- 
fense, himself  testifying  to  its  execution 
and  delivery.  "After  tbe  overruling  of  a 
motion  for  a  nonsuit,  the  error  is  obviat- 
ed by  evidence  of  the  party,  In  his  own  be- 
hah,  which  supplies  the  defect-existing  in 
that  of  the  plaintiff."  Railway  Co.  v. 
Henderson,  10  Colo.  1,  13  Pac.  Rep.  010; 
Jennings  v.  Bank,  13  Colo.  417.  22  Pac. 
Rep.  777.  This  supposed  error  being  the 
only  one  relied  upon  by  counsel,  and  tbe 
judgment  being  warranted  by  the  evi- 
dence, it  will  be  affirmed. 


(8  Colo.  App.  244) 

SAN  LUIS  LAND,  CANAL  &  IMP.  CO.  v. 

KENIL WORTH  CANAL  CO. 
(Court  of  Appeals  of  Colorado.    March  27, 
1803.) 

Eminent  Domain— Ibbigati no  Canals— Right  or 
Wat  —  Entebino  on  Land  befoke  Compensa- 
tion is  Determined  —  Deposit  in  Cocrt— Uk- 
necbssart  Canals— Decree— Damages. 

1.  Const,  art.  2,  {  15,  providing  that  private 
property  shall  not  be  taken  for  public  or  pri- 
vate use  without  compensation,  ''and  until  the 
same  shall  be  paid  to  the  owner,  or  into  conrt 
for  the  owner,  the  property  shall  not  be  need- 
lessly disturbed,"  etc.,  does  not  prohibit  the 
court  from  making  an  order  permitting  the 
petitioner  in  condemnation  proceedings  to  pay 
Into  court  such  amount  as  the  court  or  judge 
may  deem  sufficient  to  compensate  the  owner, 
and  enter  on  the  land  pending  such  proceedings; 
especially  since  Gen.  Laws  1883,  c  21,  §  243, 
clearly  contemplates  that  such  order  may  be 
made.  McClain  v.  People,  11  Pac.  Rep.  85,  9 
Colo.  UK),  followed. 

2.  Gen.  St  1883,  §§  1716-1718,  provide  that 
no  improved  or  occupied  land  shall,  without  the 
written  consent  of  the  owner  thereof,  be  sub- 
jected to  the  burden  of  two  or  more  irrigating 
ditches  constructed  for  the  purpose  of  convey- 
ing water  through  such  property  to  land  ad- 
joining or  beyond  the  same,  when  the  same  ob- 
ject 'can  feasibly  and  practicably  be  attained 
by  uniting  and  conveying  all  the  water  neces- 
sary to  be  conveyed  through  such  property  in 
one  ditch.  Held,  that  such  statute  does  not 
apply  to  an  irrigating  canal  company,  which  is 
seeking  to  prevent  the  ta'  ing  of  land  for,  and 
the  construction  of,  another  irrigating  canal  Dy 
a  different  company  through  the  same  land  oc- 
cupied by  the  former  company,  but  to  the  owner 
cf  such  land  only. 

3.  The  fact  that  a  contemplated  irrigating 
canal  runs  parallel  for  many  miles  with  a  like 
canal,  already  constructed,  is  no  reason  for 
prohibiting  the  former  from,  takine,  by  right 
of  eminent  domain,  the  necessary  land  for  ita 
use. 

4.  Gen.  Laws  1883,  c.  21,  f  242,  provides 
that  the  decree  in  condemnation  proceedings 
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shall  describe  the  lands,  and  state  the  payment 
or  deposit  of  compensation,  a  certified  copy  of 
which  shall  be  recorded  in  like  manner  and  with 
like  effect  as  a  deed ;  and  on  the  entry  of  such  rule 
"petitioner  shall  become  seised  in  fee.  except  as 
hereinafter  provided,  of  all  such  lands,"  and  may 
take  possession  of  the  same  for  the  purposes 
specified  in  the  petition.  Held,  that  a  decree 
which  stated  that  the  lands  described  "are  here- 
by vested  in"  petitioner  for  the  uses  and  pur- 
poses specified  in  the  petition,  and  that  for  such 
purposes  petitioner  "be  seised  of  said  lands," 
and  is  authorized  to  take  possession  of  and  use 
the  same  for  the  "purposes  specified  herein  and 
in  said  petition,"  is  not  objectionable  on  the 
ground  that  it  gives  petitioner  too  great  an  in- 
terest in  the  land  taken. 

5.  Where,  in  such  case,  there  is  evidence  to 
support  the  decree,  it  will  not  be  disturbed  on 
the  ground  that  the  damages  are  inadequate. 

Appeal  from  district  court,  Rio  Grande 
county. 

Action  by  the  Kenllworth  Canal  Com- 
pany against  the  San  Luis  Land,  Canal  & 
Improvement  Company  (or  the  condemna- 
tion of  the  righto!  way  lor  a  canal  through 
a  certain  tract  of  land.  From  a  decree 
condemning  the  land  and  awarding  dam- 
ages to  defendant  the  latter  appeals. 
Affirmed. 

Holbrook  ft  Brown,  F.  B.  Webster,  C. 
M.  Campbell,  and  F.  0.  Gondy,  for  appel- 
lant. George  Estes,  C.  A.  Johnson,  and 
Mclntire  ft  McDonald,  for  appellee. 

RICHMOND,  P.  J.  This  action  was 
commenced  in  the  district  court  of  Rio 
Grande  county  by  the  Kenllworth  Canal 
Company  against  the  San  Luis  Land, 
Canal  &  Improvement  Company  for  the 
condemnation  of  the  right  of  way  for  a 
canal  through  a  certain  tract  of  land  con- 
taining about  56  acres,  situate  on  the  Kio 
Grande  river.  The  petition  was  presented 
to  the  Judge  of  the  court  in  vacation,  and 
by  him  set  down  for  hearing  at  the  suc- 
ceeding term  of  the  court.  Thereafter  the 
petitioner  applied  to  the  court  (or  permis- 
sion to  enter  upon  the  land  and  proceed 
with  the  construction  of  its  canal,  which 
permission  was  granted  upon  a  deposit 
being  made  of  f 250.  Motion  was  made  by 
the  defendant  company  to  vacate  this  or- 
der, which  was  denied.  Answer  was  sub' 
seqnently  filed,  and  motion  interposed  for 
judgment  upon  the  pleadings,  by  the  de- 
fendant company.  This  also  was  over- 
ruled. The  commissioners  were  duly  ap- 
pointed to  review  the  premises,  evidence 
was  taken,  and  resulted  iu  a  judgment  fa- 
vorable to  the  petitioner.  The  total  dam- 
ages were  fixed  at  $ 202.50. 

Several  errors  are  assigned  why  this 
judgment  should  be  reversed,  and  we  will 
take  them  up  in  the  order  of  their  presen- 
tation by  appellant;  but  before  doing  so 
we  will  say  that,  so  far  as  the  proceedings 
are  concerned,  they  appear  to  have  been 
strictly  in  conformity  with  the  provisions 
of  the  act  entitled  w Eminent  Domain." 

By  section  238,  c.  21,  Gen.  Laws  1883,  it 
is  provided  "  that  in  all  cases  where  the 
right  to  take  private  property  for  public 
or  private  use  wftbout  the  owner's  con- 
sent, or  the  right  to  construct  or  maintain 
any  railroad,  public  road,  toll  road,  ditch, 
bridge,  ferry,  telegraph,  flume,  or  other 
public  or  private  work  or  improvement, 
or  which  may  damage  property  not  actu- 


ally taken,  has  been  heretofore  or  shall 
hereafter  be  conferred  by  general  law  or 
special  charter  upon  any  corporate  or  mu- 
nicipal authority,  public  body,  officer,  or 
agent,  person  or  persons,  commissioner, 
or  corporation,  and  the  compensation  to 
be  paid  for  or  In  respect  of  the  property 
sought  to  be  appropriated  ordamaged  for 
the  purposes  above  mentioned  cannot  be 
agreed  upon  by  the  parties  interested, 
*  *  •  it  shall  be  lawful  Tor  the  party  au- 
thorized to  take  or  damage  the  property 
so  required,  or  to  construct,  operate,  and 
maintain  any  railroad,  public  road,  toll 
road,  ditch,  bridge,  ferry,  telegraph, flume, 
or  other  public  or  private  work  or  im- 
provement, to  apply  to  the  judge  of  the 
district  or  county  court,  either  In  terra 
time  or  vacation,  where  the  said  proper- 
ty, or  any  part  thereof,  is  situate,  by  fil- 
ing with  the  clerk  a  petition  setting  forth 
by  reference  bis  or  their  authority  in  the 
premises,  the  purpose  for  which  said  prop- 
erty is  sought  to  be  taken  or  damaged,  a 
description  of  the  property,  the  names  of 
all  persons  interested  therein  as  owners  or 
otherwise,  as  appearing  of  record,  if 
known,  or,  if  not  known;  statingtbat  fact, 
and  praying  such  judge  to  cause  the  com- 
pensation to  be  paid  to  the  owner  to  be 
assessed."  Under  the  provisions  of  this 
section  and  the  succeeding  sections  of  the 
act  these  proceedings  were  instituted,  and 
by  the  petition  It  is  recited  that  both  the 
petitioner  and  the  defendant  company  are 
corporations  duly  existing  under  and  by 
virtue  of  the  la  ws  of  the  stute  of  Colorado ; 
and  we  have  no  doubt  but  that  the  sec- 
tion contemplates  the  Institution  of  such 
proceedings  by  one  corporation  against 
another,  as  well  as  by  a  corporation  of  a 
public  character  against  the  property  of  a 
private  individual. 

The  first  assignment  of  error  is  based  up- 
on the  refusal  of  the  judge  to  set  aside  and 
vaca  te  the  order  gran  ting  permission  to  the 
plaintiff  company  to  enter  upon  the  land 
before  final  hearing,  and  in  support  of  this 
contention  our  attention  Is  called  to  article 
2  of  section  15  of  the  constitution,  which 
provides  "that  private  property  shall  not 
be  taken  or  damaged  for  public  or  private 
use  without  just  compensation.  Such 
compensation  shall  be  ascertained  by  a 
board  of  commissioners  of  not  less  than 
three  freeholders,  or  by  a  jury,  when  re- 
quired  by  the  owner  of  the  property.  In 
such  manner  as  maybe  prescribed  by  law ; 
and  until  the  same  shall  he  paid  to  the 
owner,  or  Into  court  for  the  owner,  the 
property  shall  not  be  needlessly  disturbed, 
or  the  proprietary  rights  of  the  owner 
therein  Invested."  We  cannot  see  how 
counsel  for  appellant  can  seriously  insist 
that  this  provision  of  the  constitution 
prohibits  the  judge  of  the  court,  or  the 
court,  from  making  an  order  permitting 
the  petitioner  to  enter  upon  the  land  pend- 
ing the  proceedings  upon  the  petitioner's 
depositing  what  in  the  judgment  of  the 
judge  or  court  is  a  sufficient  sum  to  com- 
pensate the  party  for  damages  that  way 
result  to  him;  especially  so  in  view  of  the 
provisions  of  section  243  of  the  said  act, 
which  clearly  contemplates  that  such  or- 
der maybe  entered,  and  especially  so  when 
it  is  known  that  this  practice  has  most 
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universally  obtained  in  proceedings  insti- 
tuted under  the  provisions  of  this  act. 
The  right  to  do  so  has  heen  recognized  bj 
the  district  courts  and  by  the  supreme 
court  of  this  state.  In  McClain  v.  People, 
9  Colo.  190,  11  Pac.  Rep.  85,  this  question 
has  been  determined;  therefore  it  is  use- 
less for  as  to  farther  consider  it. 

The  second  assignment  of  error  is  that 
the  defendant  should  have  been  allowed 
to  show  that  its  canal  was  built  for  the 
purpose  of  irrigating,  and  of  sufficient 
capacity  to  irrigate,  all  the  lands  pro- 
posed to  be  irrigated  by  the  then  proposed 
canal ;  and  in  support  of  this  position  our 
attention  is  called  to  sections  1716-1718, 
Gen.  St.  Colo.  1883,  wherein  it  is  provided 
"that  no  tract  or  parcel  of  improved  or 
occupied  land  in  this  state  shall,  without 
the  written  consent  of  the  owner  thereof, 
be  subjected  to  the  burden  of  two  or  more 
irrigating  ditches,  constructed  for  the 
purpose  of  conveying  water  through  said 
property,  to  lands  adjoining  or  beyond 
the  same,  when  the  same  object  can  feasi- 
bly and  practicably  he  attained  by  uniting 
and  conveying  all  the  water  necessary  to 
be  conveyed  through  such  property  in  one 
ditch."  We  are  wholly  unable  to  under- 
stand bow  it  can  be  urged  thut  the  defend- 
ant company  has  uny  right  under  the  pro- 
visions of  these  sections.  They  clearly 
and  in  unmistakable  language  apply  to 
the  right  of  the  owner  of  the  lands  to  as- 
sert that  his  property  shall  not  be  bur- 
dened with  more  than  one  irrigating 
ditch,  provided  that  one  ditch  be  of  suffi- 
cient capacity  to  carry  water  for  the  pur- 
poses contemplated  by  the  act.  It  is  also 
contended  that  because  the  contemplated 
canal  of  the  petitioner  was  parallel  for 
many  miles  with  the  canal  of  the  defend- 
ant company,  and  therefore  greatly  dam- 
aged It,  the  right  to  these  proceedings  did 
not  exist.  This  contention  is  without 
support  in  law  or  reason.  No  authori- 
ties ore  presented  which  intimate  that  the 
construction  of  one  canal  is  sufficient  rea- 
son to  prohibit  the  construction  of  anoth- 
er because  it  runs  parallel  with  the  first. 
If  that  rule  would  obtain,  it  would  result 
In  the  creation  and  continuation  of  a 
monopoly,  against  which  the  constitution 
of  our  state  and  the  statutes  are  directly 
aimed ;  and  even  if  there  were  no  provi- 
sions of  the  constitution  and  statute,  no 
court  has  yet  held  or  would  hold  that 
such  contention  should  prevail.  "While 
the  legislature  may  not  repeal  or  material- 
ly modify  the  charter  of  a  corporation 
unless  the  power  is  reserved,  the  property 
of  the  corporation  is  subject  to  condem- 
nation for  public  uses.  The  taking  of  the 
property  of  a  corporation  Is  not  an  alter- 
ation, modification,  or  repeal  of  its  char- 
ter. It  is  the  enforced  purchase  of  its  prop- 
erty. The  banking  house  of  a  bonk,  the 
bridge  of  a  bridge  company,  the  gronnds 
of  an  academy,  may  be  taken,  as  well  as 
the  property  of  an  Individual.  The  prop- 
erty is  held  subject  to  the  necessities  of 
the  public.  The  franchise  and  the  prop- 
erty, when  inseparable,  can  be  taken  to- 
gether, compensation  being  made  for  both. 
The  property  of  a  corporation,  not  actu- 
ally in  use  or  absolutely  necessary  for  the 
enjoyment  of  the  franchise,  or  which  is 


only  convenient,  and  not  such  as  the  cor- 
poration inline  condemn,  and  which  tbey 
bad  acquired  by  purchase,  is  subject  to 
condemnation  for  other  purposes,  as  the 
property  of  an  Individual."  Mills.  Em. 
Dom.  §  41 ;  Peoria,  P.  &  J.  R.  Co.  v.  Peoria 
&  S.  R.  Co.,  66  111.  174 ;  White  River  Turn- 
pike Co.  v.  Vermont  Cent.  R.  Co.,  21  Vt. 
590;  Trustees  v.  Salmond,  11  Me.109;  Rail- 
road Co.  v.  Daugherty,  40  Ind.  33.  These 
authorities,  we  think,  dispose  of  this  al- 
leged error. 

It  is  further  complained  that  the  decree 
of  the  court  Is  erroneous  in  this:  that  the 
court  had  no  right  or  authority  to  vest 
In  the  plaintiff  the  seisin  of  the  lands  of  de- 
fendant sought  to  be  condemned,  nor  any 
greater  interest  than  a  license  therein.  We 
have  carefully  read  the  decree  of  tbecourt, 
and  we  do  not  understand  that  It  goes  so 
far  as  to  confer  upon  the  petitioner  any 
greater  right  than  that  contemplated  by 
the  eminent  domain  act.  After  describing 
the  lands  Bought,  the  decree  says  that  the 
same  are  hereby  vested  in  the  said  Kenil- 
w or th  Canal  Company  for  the  uses  and 
purposes  set  forth  and  specified  in  the 
plaintiff's  petition,  vis.  "that  of  building, 
having,  and  maintaining  thereon  an  irri- 
gating ditch  or  canal  for  the  purposes  of 
supplying  and  carrying  water  from  said 
Rio  Grande  del  Norte  river  to  lands  lying 
below  the  same,  and  that  for  said  pur- 
poses said  the  Kenil worth  Canul  beseised 
of  said  lands,  and  is  authorised  to  take 
and  have  possession  thereof,  and  hold  and 
nse  the  same  for  purposes  specified  herein 
and  in  said  petition."  Under  this  decree 
there  can  be  no  contention  that  the  court 
has  gone  beyond  the  authority  expressly 
conferred  upon  it  by  the  statute;  that  it 
has  given  any  greater  right  than  was  ab- 
solutely necessary  for  the  purposes  for 
which  the  land  was  sought  to  be  con- 
demned. In  fact,  we  think  the  court  has 
followed  the  spirit  and  expressed  letter  of 
the  statute  wherein  It  is  provided  that, 
after  due  proof,  the  verdict  of  the  Jury,  and 
the  deposit  of  the  compensation  in  court, 
or 'with  the  clerk  of  the  court,  the  court 
"shall  make  and  cause  to  be  entered  In  its 
minutes  a  rule  describing  such  lauds,  real 
estate,  or  claims  in  manner  aforesaid,  such 
ascertainment  of  compensation,  with  the 
mode  of  making  it,  and  each  payment  or 
deposit  of  the  compensation  aforesaid; 
a  certified  copy  of  which  shall  be  recorded 
and  indexed  In  the  recorder's  office  of  the 
proper  county,  In  like  manner  and  with 
like  effect  as  if  it  were  a  deed  of  convey- 
ance from  the  said  owners  and  parties  in- 
terested to  the  proper  parties.  Upon  the 
entry  of  such  rule  the  said  petitioner  shall 
become  seised  in  fee,  except  as  hereinafter 
provided,  of  all  such  lands,  real  estate,  or 
claims  described  in  said  rule,  as  required 
to  be  taken  as  aforenaid,  and  may  take 
possession  of  and  hold  and  use  the  same 
for  the  purposes  specified  in  said  petition." 
Section  242,  c.  21,  Gen.  Laws  1883. 

It  is  also  Insisted  that  the  damages  are 
inadequate.  To  this  we  think  It  sufficient 
to  say  that  there  is  ample  testimony  to 
warrant  the  decree.  The  report  of  the 
commissioner  and  the  testimony  taken  be- 
fore tbe  court  satisfy  us  that  the  amount 
was  amply  sufficient  to  compensate  tbe 


Digitized  by  Google 


FLAGG  v.  PUTERBAUGH. 


863 


defendant  company  for  the  land  taken. 
The  proceedings  were  regular;  the  right 
of  the  petitluner  to  construct  the  canal 
parallel  with  that  of  the  defendant  com- 
pany cannot  be  questioned.  The  Judg- 
ment of  theconrtis  in  conformity  with 
the  provisions  of  the  statute,  and  the 
damages  allowed  ample  compensation  for 
the  land  taken.  We  find  no  error  in  the 
proceedings  which  would  warrant  a  re- 
versal of  the  judgment. 
The  judgment  must  be  affirmed. 


(98  Cal.  134) 

FLAGG  v.  PUTERBAUGH,  Judge.  (No. 
19,270.) 

(Supreme  Court  of  California.   April  14,  1893.) 

Bill  ok  Exceptions — Time  op  Presentation — 
Mandamus  to  Compel  Settlement. 

1.  Code  Civil  Proc. -8  649,  allowing  a  party 
to  present  a  bill  of  exceptions  for  settlement 
at  the  time  of  the  ruling  in  case  of  appealable 
orders  made  before  final  judgment,  is  merely 
permissive,  and  not  exclusive;  and  such  a  bill 
should  be  settled  and  allowed  if  presented 
within  a  reasonable  time,  as  in  case  of  final 
orders,  and  the  analogy  furnished  by  sections 
050  and  651  should  determine  what  is  a  rea- 
sonable time. 

2.  Mandamus  to  compel  settlement  and 
allowance  of  a  bill  of  exceptions  which  peti- 
tioner was  entitled  to  have  settled  and  allowed 
will  be  denied  where  the  time  for  appealing 
has  expired,  and  no  appeal  has  been  taken. 

In  bank. 

Original  application  by  O.  8.  Flagg  for 
a  writ  of  mandamus  to  compel  George 
Puterbaugb,  judge  or  the  superior  courc, 
to  settle  and  certify  a  bill  of  exceptions. 
Respondent  demurred  to  the  petition. 
Demurrer  sustained. 

O.  J.  Flagg  and  Thos.  J.  Capp,  for  peti- 
tioner. Welborn, Stephens  &  Welborn.for 
respondent. 

BEATTY,  C.  J.  This  is  a  proceeding  by 
mandamus  to  compel  the  respondent  to 
settle  and  certify  a  bill  of  exceptions  to  an 
order  dissolving  a  writ  of  attachment. 
Respondent  demurs  generally  to  the  poti- 
tion,  for  want  of  facts.  From  the  peti- 
tion it  appears  that  the  order  dissolving 
the  attachment  was  made  October  4, 1892. 
Afterwards,  on  the  same  day,  the  cause  in 
which  the  attachment  had  been  issued 
was  tried  by  the  court,  and  taken  under 
advisement.  Ou  October  7th,  judgment 
was  directed  for  the  plaintiff,  and,  on  <Jc- 
tober  13th,  findings  were  tiled,  and  Judg- 
ment entered.  On  October  8tb.  petitioner 
(plaintiff  in  the  attachment  suit)  served  a 
draught  of  his  proposed  bill  of  exceptions 
on  the  defendants'  attorneys,  and  on  the 
19th  gave  notice  that  he  would  ou  the  24 tb 
of  October  present  the  bill  to  the  respond- 
ent for  settlement.  On  the  24th  the  bill 
was  accordingly  presented,  but  the  re- 
spondent took  no  action  in  the  matter 
until  November  4th,  when  be  granted 
leave  to  the  petitioner  to  amend  said  bill, 
giving  him  until  November  9th  to  file  and 
serve  bis  amended  bill,  and  allowing  the 
defendants  10  days  thereafter  to  interpose 
objections,  or  propose  additional  amend- 
ments. On  November  7th  the  petitioner 
served  on  defendants,  and  presented  to  re* 


spondent,  his  amended  bill.  The  defend- 
ants objected  to  the  settlement  of  the  bill, 
and  on  January  13, 1893,  the  respondent 
indorsed  thereon  the  following  order: 
"The  proposed  bill  of  exceptions,  not  be- 
ing preseuted  in  time,  is  disallowed,  and 
the  court  hereby  refuses  to  allow  or  settle 
the  same."  This  action,  or  rather  this 
refusal  to  act,  on  the  part  of  the  respond- 
ent is  attempted  to  be  justified  on  several 
grounds.  In  the  first  place,  a  distinction 
is  claimed  to  exist  between  this  case  and 
Tregambo  v.  Mill  &  Miuing  Co.,  57  Cal.  504, 
because  the  order  excepted  to  here  is  an 
appealable  order,  while  in. that  case  it  was 
a  ruling  which  could  only  be  reviewed  on 
appeal  from  the  final  judgment;  and  it  is 
contended  that  although  in  the  case  cited 
the  procedure  prescribed  by  section  650, 
Code  Civil  Proc,  may  have  been  applica- 
ble, this  case  is  wholly  governed  by  sec- 
tion 649.  We  see  no  reason,  arising  out  of 
the  difference  of  the  cases,  for  applying  a 
different  rule.  The  decision  in  Tregambo  v. 
Mill  &  Mining  Co.  was  a  liberal  ruling  in  fa- 
vor of  justice,  and  ought  to  be  followed  in 
all  cases  where  it  can  be  applied  without 
violating  the  express  terms  of  the  statute. 
A  court  should  lean  in  favor  of  giving  to 
litigants  every  reasonable  opportunity  of 
presenting  their  cases  on  the  merits,  and 
rules  of  procedure  should  be  made  to  serve 
their  true  purpose  of  expediting  and  facili- 
tating the  disposition  of  causes  according 
to  their  merits,  rather  than  to  convert 
them  into  a  means  of  obstruction.  Tak- 
ing this  view  of  the  matter,  and  assuming 
that  the  case  is  governed  by  action  640. 
that  section  is,  in  terms,  pnrmisnlve,  and 
the  privilege  granted  the  party,  of  present- 
ing his  bill  of  exceptions  for  settlement  at 
the  time  of  the  ruling,  is  not  necessarily 
exclusive.  It  would  frequently  be  ex- 
tremely inconvenient  to  make  up  a  bill  of 
exceptions  instanter,  and  there  is  no  rea- 
son why  a  court  should  hold  itself  rigidly 
bound  to  such  a  practice  in  the  case  of  ap- 
pealable orders  made  before  final  judg- 
ment, any  more  than  in  the  case  of  similar 
orders  made  alter  final  Judgment,  which 
are  provided  for  in  section  651.  In  short, 
we  think  that  in  a  case  falling  under  sec- 
tion 649  a  bill  of  exceptions  ought  to  be 
settled  and  allowed  if  presented  within  a 
reasonable  time  after  the  order  excepted 
to,  and  that  the  analogy  furnished  by  sec- 
tions 650  and  651  should  determine  what 
is  a  reasonable  time.  The  petitioner  here 
followed  the  practice  prescribed  hy  those 
sections,  and  was  entitled  to  have  his  bill 
of  exceptions  allowed  and  certified.  It  Is 
only  in  consequence  of  our  twenty-ninth 
rule  that  a  bill  of  exceptions  to  this  order 
is  necessary.  The  rule  does  not,  as  per- 
haps it  ought,  prescribe  any  practice  for 
the  settlement  of  the  bills  of  exceptions 
which  it  requires.  We  take  the  occasion, 
therefore,  to  say  that.  In  order  to  comply 
with  that  rule,  parties  appealing  from  or- 
ders may  follow  the  same  practice  pre- 
scribed by  sections  650,  651,  Code  Civil 
Proc. 

Another  objection  to  the  right  of  peti- 
tioner to  the  relief  sought  is  that  his  peti- 
tion shows  that  his  original  proposed  bill 
was  not  refused  settlement,  and  that  the 
bill  which  was  refused  was  filed  too  late. 
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We  think  It  sufficiently  appears  that  the 
conrt  refused  to  settle,  not  only  the  bill 
proposed  November  7tb,  bat  any  bill. 
The  first  one,  at  least,  was  In  time,  aod 
entitled  the  petitioner  to  a  bill  truly  set- 
tins;  forth  the  proceedings  to  be  reviewed. 
Bat,  considering;  the  extension  of  time 
granted  by  the  court,  we  think  the  second 
draft  proposed  was  in  time,  and,  so  far 
as  it  was  true,  ought  to  have  been  al- 
lowed. 

The  last  objection  Is  that  more  than  6 
months  have  elapsed  since  the  order  dis- 
solving the  attachment,  that  the  time  for 
appealing  was  only  60  days,  and  that  It 
does  not  appear  that  any  appeal  has  ever 
been  taken.  This  objection  to  the  suffi- 
ciency of  the  petition  seems  to  be  well 
founded.  It  would  be  a  vain  thing  to  set- 
tle a  bill  of  exceptions,  if  there  is  no  ap- 
peal, and  the  court  would  not  order  It. 
For  this  reason,  only,  the  demurrer  to  the 
petition  must  be  sustained.  Demurrer 
sustained,  with  leave  to  petitioner  to  file 
an  amended  petition  within  10  days,  if  be 
Is  so  advised. 

We  concur:  DE  HAVEN,  J.;  FITZ- 
GERALD, J.;  HARRISON,  J.;  McFAR- 
LAND.  J. 


(»8  Cal.  138) 

PEOPLE  v.  WALTERS.   (No.  20,004.) 
(Supreme  Court  of  California.   April  14,  1803.) 

HOMIOIDB— E  VI DBKGB—  PkOSBCUTI  SO  ATTORNEY. 

1.  In  a  murder  case,  where  the  evidence 
shown  that  a  feud  existed  between  the  families 
of  defendant  and  deceased,  evidence  that,  im- 
mediately after  defendant  shot  deceased,  he 
fired  the  other  barrel  of  his  gun,  and  wounded 
deceased's  mother,  who  was  present,  is  ad- 
missible to  show  motive. 

2.  It  is  also  proper  to  admit  the  testimony 
of  surgeons  as  to  the  number  and  position  of 
the  wounds  on  her  body,  as  it  tends  to  show 
that  defendant  shot  at  her  with  deadly  aim. 

3.  For  the  same  reason  it  is  proper  to 
prove  that  shortly  after  the  shooting  she  was 
covered  with  blood. 

4.  Fen.  Code,  |  1130,  providing  for  supply- 
ing the  place  of  the  district  attorney  by  ap- 
pointment of  the  conrt  when  he  cannot  pros- 
ecute, is  not  exclusive,  and  in  such  case  an 
attorney  may  be  employed  to  prosecute  by  the 
board  of  supervisors;  and  there  need  be  no 
formal  order  of  court,  as  required  by  said  sec- 
tion. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.Camp- 
bell, Judge. 

Elmer  Walters  was  convicted  of  murder 
In  the  second  degree.  The  court  granted 
a  new  trial,  and  the  people  appeal.  Re- 
versed. 

Atly.  Gen.  Hart  and  Harris  &  Gregg,  for 
the  Feople.  R.  E.  Bledsoe,  E.  W.  Freeman, 
and  L.  T.  Farr,  for  respondent. 

BEATTY,  C.  J.  The  defendant  was 
charged  with  the  murder  of  one  Ira  Wall, 
and  was  convicted  of  murder  In  the  sec- 
ond degree.  Ou  the  trial  in  the  superior 
court,  evidence  was  admitted, over  the  de- 
fendant's objection,  to  the  effect  that  at 
the  time  of  the  homicide  Ira  Wall  and  his 
mother  were  together,  and.  Immediately 
after  shooting  and  killing  Ira  Wall  with 


one  barrel  of  his  ahotgun,  the  defendant 
fired  with  the  other  barrel  upon  Mrs.  Wall, 
and  wounded  her.  Before  Judgment  the 
defendant  moved  for  a  new  trial  upon  the 
following  grounds:  "(1)  That  the  court 
has  misdirected  the  Jory  in  matters  of  law, 
aod  has  erred  in  the  decisions  of  questions 
of  law  arising  during  the  coarse  of  the 
trial ;  (2)  that  the  verdict  Is  contrary  to 
the  law;  (3)  that  said  verdict  is  contrary 
to  the  evidence."  After  argument  the 
court  made  and  entered  the  following  or- 
der: "Defendants  motion  for  a  new  trial, 
heretofore  submitted,  is  granted  upon  the 
grouud  that  the  court  erred  in  admitting 
evidence  regarding  the  shooting  of  Mrs. 
Wail, and  on  that  ground  only, and  denied 
as  to  tbeother grounds  of  said  motion,  and 
the  prosecution  excepts."  From  this  or- 
der the  people  appeal, contending  that  the 
several  rulings  of  the  court  admitting  evi- 
dence relating  to  the  shooting  or  Mrs. 
Wall  were  free  from  error,  and  consequent- 
ly that  the  order  was  wholly  unwarrant- 
ed. The  defendant  contends  that  the  or- 
der granting  a  new  trial  is  not  only  sus- 
tained by  the  ground  upon  which  the 
action  of  the  court  was  expressly  based, 
but  tbatit  should  have  been  granted  upon 
other  gronnds. 

Iu  order  to  a  proper  consideration  of  the 
cose,  a  brief  statement  of  the  leading  facts 
is  necessary:  There  was  a  controversy  of 
some  years  standing  between  the  Wall 
and  the  Walters  families  over  the  right  to 
divert  and  use  the  waters  of  a  small 
stream  for  the  purpose  of  Irrigating  their 
respective  lands.  The  Walls  seem  to  have 
been  the  flint  appropriators,  but  the  ex- 
tent of  their  appropriation  and  use  seems 
to  have  been  disputed  by  the  defendant 
and  his  two  brothers,  and  there  were  mu- 
tual interferences  in  the  way  of  turning  the 
water  la  and  out  of  the  irrigating  ditches 
of  the  parties.  On  one  occasion,  when  sev- 
eral of  the  Walls— brothers  aod  sisters- 
were  present,  a  brother  of  the  defendant 
took  a  gun  from  the  bands  of  Ira  Wall's 
sister,  and  in  attempting  to  break  it 
caused  it  to  bo  accidentally  discharged,  in- 
flicting upon  himself  a  mortal  wound. 
Subsequently  a  suit  was  commenced  by 
the  Walls  against  the  defendant,  in  which 
a  preliminary  Injunction  was  issued  re- 
straining him  from  interfering  with  the 
water;  but  this  order  was  so  modified  as 
to  permit  the  parties,  pendlug  the  litiga- 
tion, to  use  the  water  alternately  four 
days  at  a  time.  Afterwards  the  action 
was  tried,  and  decided  In  favor  of  the 
Walls.  Pending  his  motion  for  a  new  trial 
the  defendant  claimed  the  right  to  use  the 
water  alternately  with  the  Walls  four 
days  at  a  time,  according  to  the  modifi- 
cation of  the  preliminary  injunction,  and 
having  turned  the  water  from  the  Walls' 
ditch  into  bis  own,  armed  himself  with  a 
pistol  and  shotgun,  and  took  bis  station 
at  the  point  of  diversion,  apparently  for 
the  purpose  of  preventing  any  interference 
on  the  part  of  the  Walls.  During  the 
night  of  August  10, 1802,  he  slept  on  tbe 
ground  a  few  feet  from  the  ditch,  and  was 
still  in  bed  between  5  and  6  o'clock  on  tbe 
morning  of  the  11th,  when  Ira  Wall,  his 
mother,  and  a  boy  of  sixteen,  named  Car- 
ver Peck,  came  down  the  canon  along  tbe 
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road  from  the  Wall  residence  to  the  town 
of  Elsinore.  Mrs.  Wall  was  Id  a  baggy  on 
her  way  to  Elsinore.  Ira  Wall  and  Peck 
were  on  foot,  and  each  bad  a  shovel.  None 
of  them  were  armed.  Mrs.  Wall  stopped 
her  buggy  about 50  feet  short  of  the  point 
at  which  the  Walters  ditch  crossed  the 
road.  Ira  Wall  and  Peck  went  to  the 
ditch, and  commenced  placing; some  stones 
in  It  where  it  crossed  the  road, for  the  pur- 
pose, as  they  claim,  of  making  it  passable 
for  the  buggy.  At  this  moment  defendant 
sat  up  in  his  bed,  and  drawing  a  double- 
barreled  gun  from  under  the  cover,  with 
the  remark,  "You  know  what  I  am  here 
for, "fired  at  Ira  Wall,  and  immediately 
swung  bis  gun  around  in  the  direction  of 
Mrs.  Wall,  where  she  sat  in  her  buggy, 
and  discharged  the  second  barrel.  About 
50  shot  entered  the  body  of  Ira  Wall  un- 
der his  left  shoulder  blade,  killing  him  in- 
stantly. Thirteen  shot  took  effect  in  the 
breast  of  Mrs.  Wall,  but  did  not  inflict  a 
fatal  wound.  It  is  for  the  supposed  error 
in  the  admission  of  evidence  of  this  shoot- 
ing of  Mrs.  Wall  that  the  superior  court 
has  ordered  a  new  trial. 

The  superior  court  did  not  err  in  admit- 
ting this  evidence.  It  is  true  that  in  try- 
ing a  person  charged  with  one  offense  it  is 
ordinarily  inadmissible  to  offer  proof  of 
another  and  distinct  offense,  but  this  1b 
only  because  the  proof  of  a  distinct  offense 
has  ordinarily  no  tendency  to  establish 
the  offense  charged;  but,  whenever  the 
case  is  such  that  proof  of  one  crime  tends 
to  prove  any  fact  material  in  the  trial  of 
another,  such  proof  is  admissible,  and  the 
fact  that  it  may  tend  to  prejudice  the  de- 
fendant in  the  minds  of  the  jurors  is  no 
ground  for  its  exclusion.  These  remarks 
are  applicable  to  any  case  in  which  two 
persons  are  murdered  or  assaulted  at  the 
same  time,  and  as  part  of  the  same  trans- 
action, and  the  present  case  affords  an  ex- 
cellent illustration  of  the  necessity  of  the 
exception  to  the  general  rule.  On  the  oc- 
casion of  this  homicide,  Mrs.  Wall  and  her 
son  were  the  representatives  of  one  side  of 
a  long-standing  controversy,  which  had 
resulted  In  a  bitter  family  fend,  and  the 
shooting  of  the  mother  immediately  after 
theshootingof  the  son,  by  a  representative 
of  the  other  side,  was  convincing  evidence 
of  the  motive  of  the  act.  It  showed  the 
malice  which  is  an  essential  ingredient  of 
the  crime  charged,  and  tended  strongly  to 
disprove  the  claim  of  self-defense,  which 
the  people  could  anticipate  if  they  chose 
to  do  so.  Nor  can  the  defendant  complain 
of  the  rulings  of  the  court  admitting  the 
evidence  of  surgeons  as  to  the  number  and 
position  of  the  wounds  on  the  body  of 
Mrs.  Wall.  This  evidence  tended  to  prove 
that  he  shot  at  her  with  deadly  aim ;  and 
the  same  may  be  said  of  the  evidence  of  an- 
other witness,  who  stated  that  when  he 
saw  Mrs.  Wall  at  the  scene  of  the  shoot- 
ing,  shortly  after  it  occurred,  she  was  cov- 
ered with  blood  from  bead  to  foot.  The 
authorities  cited  in  appellant's  brief  abun- 
dantly sustain  the  foregoing  views.  We 
do  not  think  it  necessary  to  refer  specially 
to  any  case  except  People  v.  Cunningham, 
66  Cal.  671,  4  Pac.  Rep.  1144.  and  (i  Pac. 
Rep.  700,  846.  The  ground  upon  which  the 
uew  trial  was  granted,  therefore,  does  not 
v.32p.no.!2— 55 


soHtain  it,  and  it  only  remains  to'  inquire 
whether  either  of  the  other  grounds  relied 
on  by  the  defendant  entitled  him  to  a  new 
trial. 

Two  points,  only,  are  urged  under  this 
head:  First,  that  It  was  error  to  allow 
attorneys  to  conduct  the  prosecution  in 
place  ot  the  district  attorney,  who  had  not 
been  regularly  and  formally  authorized  so 
to  do  by  an  order  entered  in  the  minutes 
of  the  court;  second,  that  the  court  erred 
iu  refusing  to  allow  one  or  the  instruc- 
tions requested  by  the  defendant.  The 
facts  upon  which  the  first  point  arises  are 
as  follows:  The  district  attorney  of  the 
county  had  been  attoruey  for  the  defend- 
ant in  the  litigation  about  the  water 
right,  and  for  that  reason  felt  that  he 
could  not  properly  prosecute  the  charge 
of  murder.  At  his  suggestion  the  board 
of  supervisors  employed  other  counsel  to 
conduct  the  prosecution,  which  they  did 
without  objection,  but  without  any  formal 
order  of  court,  made  In  pursuance  of  sec- 
tion 1130  of  the  Penal  Code.  There  was 
no  error  in  this.  Section  1130,  Pen.  Code, 
makes  provision  for  supplying  the  placeof 
the  district  attorney  when  for  any  reason 
he  cannot  conduct  the  prosecution,  but  is 
not  exclusive.  If  bis  place  is  otherwise 
supplied  by  counsel  who  are  guilty  of  no 
misconduct  prejudicial  to  the  defendant, 
he  has  no  ground  of  complaint.  As  to  the 
second  point.it  is  sufficient  to  say  that 
the  instruction  refused  was  so  broad  in  its 
terms  as  to  be  misleading,  if  not  positive- 
ly erroneous,  and  so  far  as  It  was  correct 
it  was  given,  with  the  necessary  qualifica- 
tions, in  another-  instruction  allowed  by 
the  court.  There  was  no  ground  for  the 
order  granting  a  uew  trial,  and  the  order 
is  therefore  reversed,  with  directions  to 
the  trial  court  to  enter  the  proper  judg- 
ment upon  the  verdict. 

Weconcur:  HARRISON,  J. ;  DE  HAVEN, 
J.;  McFARLAND,  J. 

(98  Cai.  103) 

In  re  SANBORN'S  ESTATE.   (No.  18,112.) 

(Supreme  Court  of  California.  April  3,  1893.) 

Will— Who  mat  Contest— Public  Administra- 
tor. 

Under  Code  Civil  Proc.  §§  1307-1312, 
providing  that  a  will  can  be  contested  on 
'"written  grounds  of  opposition"  filed  by  a  "per- 
son interested,"  a  public  administrator  cannot 
contest  the  probate  of  a  will,  since  the  person 
contesting  must  be  Interested  in  the  estate, 
and  not  merely  in  the  fees  of  administra- 
tion. 

Department  2.  Appeal  from  superior 
court,  San  Joaquin  county;  Joseph  H. 
Budd,  Judge. 

Petition  byV.  M.  Peyton  for  the  probate 
of  the  will  of  Israel  Sanborn,  deceased.  J. 
R.  Clayes,  public  administrator,  also  tiled 
a  petition  for  letters  of  administration  of 
the  estate  of  Sanborn.  From  orders  ad- 
mitting the  will  to  probate,  and  denying 
the  petition  of  Clayes,  the  latter  appeals. 
Affirmed. 

Nlcol  &  Orrand  E.  I.Jones,  for  appel- 
lant.  J.  H.  &  J.  E.  Budd,  for  respondent. 
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McFARLAND,  J.  Israel  Sanborn  died 
In  San  Joaquin  county  on  January  27, 
1892.  and  on  February  3, 1892,  V.  M.  Peyton 
filed  In  the  superior  court  of  said  county 
a  petition  in  which  it  was  averred  that 
said  Sanborn  left  a  will  dated  April  17, 
1872,  by  which  petitioner  and  one  Severy 
were  named  as  executors.  It  was  further 
stated  that  Severy  was  incompetent,  and 
petitioner  prayed  that  the  will  be  admit- 
ted to  probate,  and  letters  testamentary 
be  issued  to  said  Peyton.  Due  notice  was 
given  to  the  heirs,  and  no  one  interested 
in  the  estate  appeared  to  contest  the  pro- 
bate of  said  will.  But  on  February  8, 
1892,  J.  R.  Clayes,  who  was  public  admin- 
istrator of  said  county,  riled  in  said  court 
a  petition  for  letters  of  administration  of 
the  estate  of  said  Sanborn,  in  which  he 
averred,  among  other  things,  that  be 
"has  no  knowledge  whether  said  will  was 
ever  signed  or  attested  by'said  Sanborn, 
or  any  witnesses;*'  that  it"  does  not  show 
upon  its  face  tnat  the  same  is  any  will  or 
testameut  of  said  deceased;"  and  that  he 
"is  advised  and  believes  that  the  attesta- 
tion, witnessing,  ur  publication  of  said  pa- 
per as  a  will  cannot  be  shown ;"  and,  fur- 
ther, that  no  other  will  has  been  found, 
and  that" to  the  best  knowledge, informa- 
tion, and  belief  of  said  petitioner,  said  de- 
ceased died  intestate. "  The  two  petitions 
were  heard  together;  and  the  court  made 
an  order  admitting  the  will  to  probate, 
and  granting  lettera  to  the  administrator, 
Peyton,  and  also  another  order  denying 
the  petition  of  the  public  administrator, 
Clayes.  From  these  orders,  Clayes  ap- 
peals. 

At  the  trial.  Clayes  offered  evidence  tend- 
ing to  show  that  Sanborn  had  made  a 
later  will,  which  could  not  be  found.  To 
this  evidence,  respondent  objected,  and  It 
was  admitted,"  with  the  privilege  to  move 
to  etrikeitout and  afterwards  thecourt 
granted  a  motion  of  respondent  to  strike 
it  out,  which  ruling  is  assigned  by  appel- 
lant as  error.  This  evidence  was  proper- 
ly stricken  oat;  and,  if  the  court  commit- 
ted any  error,  it  was  In  listening  at  all  to 
the  petition  of  the  public  administrator 
before  it  had  passed  upon  the  probate  of 
the  will.  The  probate  of  a  will  can  be 
contested  only  upon  "  written  grounds  of 
opposition  "filed  by  a  "person  interested,'* 
—that  is,  interested  In  the  estate,  and 
not  in  the  mere  fees  of  an  administration 
thereof.  Sections  1307-1312,  Code  Civil 
Proc.  A  public  administrator  has  no  In- 
terest in  an  estate,  or  in  the  probate  of  a 
will.  That  is  a  matter  which  concerns 
only  those  to  whom  the  estate  would 
otherwise  go.  In  Estate  of  Parsons,  65 
Cal.  240,  3  Pac.  Rep.  817,  one  J.  W.  Par- 
sons had  been  appointed  administrator, 
and  afterwards  a  document  was  offered 
for  probate  as  the  will  of  the  deceased. 
Parsons,  as  administrator,  contested  the 
probate,  and  afterwards  charged  the  ex- 
penses of  the  contest  In  his  account;  but 
this  court  said :  "  This  item  is  not  a  charge 
against  the  estate.  It  was  the  affair  of 
the  heirs,  as  such,  to  contest,  if  they 
wished,  the  probate  of  the  document; 
not  of  the  administrator."  See,  also, 
Roach  v.  Coffey,  73  Cal.  281, 14  Pac.  Rep. 
840,  and  cases  there  cited.     If  a  public  ad- 


ministrator could  legally  assnme  the  char- 
acter of  a  standing  contestant  of  wills, 
notwithstanding  the  wishes  of  heirs  and 
devisees,  be  would  certainly  enlarge  the 
sphere  of  bis  activities ;  but  the  limitations 
of  the  statute  do  not  allow  such  inflation. 
Orders  affirmed. 

We  concur:  DE  HAVEN,  J.;  FITZGER- 
ALD, J. 


(98  CaL  61) 

SWAMP-LAND  DIST.  NO.  150  v.  SILVA 
et  al.    (No.  18,058.) 
(Supreme  Court  of  California.   March  31, 1893.) 
Dkainagb   Districts  —  Organization  —  Assess- 
mbnts — Constitutional  Law — Forfeiture  or 

FRANC  HI8B. 

1.  Where,  under  Act  March  30.  1874,  (St. 
1873-74,)  providing  that,  immediately  after  the 
passage  of  the  act,  owners  of  land  in  swamp- 
land district  No.  150  mar  elect  trustees,  and 
proceed  in  the  work  of  reclamation,  as  provided 
in  the  Code,  the  landowners  organized  the  dis- 
trict by  electing  trustees,  and  making  and  re- 
cording by-laws,  the  organization  was  complete; 
imd  an  attack  on  the  validity  of  such  organisa- 
tion could  not  be  considered  in  an  action  by 
such  district  to  recover  assessments  against 
land  of  persons  lying  within  such  district. 

2.  Sujh  act  is  constitutional,  since,  under 
Const  art.  4,  §  31,  providing  that  corporations 
may  be  formed  under  general  laws,  but  shall 
not  be  created  by  special  act,  except  for  munic- 
ipal purposes,  the  legislature  could  create  a 
reclamation  district  by  special  act. 

3.  Pol.  Code,  §  3459,  as  amended  by  Act 
March  30,  1874,  provides  that  if  the  original  as- 
sessment is  insufficient  for  the  reclamation  of 
the  district  lands,  or  if  further  assessments  are 
necessary  to  maintain  the  reclamation  work,  the 
trustees  must  present  to  the  board  of  super- 
visors by  which  the  district  was  formed  a  state- 
ment of  the  work  "done"  or  "to  be  done."  Hdd 
that,  where  an  assessment  was  levied  for  work 
"to  be  done,"  it  was  not  rendered  invalid  be- 
cause the  trustees,  in  their  statement  to  the 
board  of  supervisors,  did  not  specify  the  work 
already  done. 

4.  Nor  was  such  assessment  invalid  because 
it  included  incidental  expenses,  and  the  sum  of 
$33,400  for  erecting  and  maintaining  a  pump. 

5.  The  fact  that  the  officers  of,  and  owners 
of  land  in.  the  district,  failed  to  act  as  a  cor- 
poration, does  not  destroy  the  corporate  exist- 
ence of  the  land  district,  since  no  acts  or  mis- 
conduct of  the  agents  or  officers  of  a  corpora- 
tion can  operate  to  forfeit  its  charter. 

Department  1.  Appeal  from  superior 
court,  Yolo  county;  W.  H.  Grant,  Judge. 

Action  by  swamp-land  district  No.  150 
against  A.  J.  Silva  and  Mary  Silva.  From 
a  judgment  for  plaintiff,  and  an  order  de- 
nying a  new  trial,  defendants  appeal.  Af- 
firmed. 

Johnson,  Johnson  &  Johnson,  for  appel- 
lants. Add.  C.  Hinkson  and  John  W. 
Armstrong,  for  respondent. 

PATERSON,  J.  Plaintiff  brought  this 
action  to  recover  from  the  defendants  the 
sum  of  $953.11,  the  amount  of  an  assess- 
ment levied  against  the  land  of  the  de- 
fendants lying  within  reclamation  district 
No.  150.  The  act  of  March  80,  1874,  (St. 
1873-74,  p.  807.)  under  which  the  plaintiff 
was  organised  as  a  reclamation  district, 
provides  that  immediately  after  the  pas- 
sage of  the  act  the  "owners  of  land  in 
swamp-land  district  No.  150  consisting  of 
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what  is  known  as  4  Morrlt  Island,'  in  Yolo 
connty,  may  proceed  to  elect  trustees,  and 
make  and  record  by-laws,  *  *  *  and 
tliey  shall  thereafter  proceed  In  the  work 
of  reclamation,  as  provided  iu  said  Code, 
with  the  modifications  herein  contained." 
Under  this  act  the  landowners  organized 
the  district  by  electing  trustees,  and  mak- 
ing and  recording  by-laws.  A  notice  was 
given  on  the  7th  day  of  April,  1874,  that  a 
meeting  for  the  purposes  stated  would  be 
beld  on  the  18tb  day  of  April,  and  at  the 
time  and  place  mentioned  in  the  notice 
all  the  landowners  in  the  district  met,  and 
elected  trustees,  and  adopted  by-laws. 
TbiH  is  all  the  act  required,  bo  far  as  the 
organization  of  the  district  is  concerned, 
and  the  points  made  by  the  appellants, 
seeking  to  impeach  the  validity  of  the  or- 
ganisation of  the  district,  cannot  be  con- 
aidered.  A  reclamation  district  is  a  pub- 
lic corporation  for  municipal  purposes,  and 
the  creation  thereof  may  be  nbown  by 
acts  recognizing  its  existence.  People  v. 
Reclamation  Dint.,  53  Cal.  846.  The  validi- 
ty of  the  organization  itself  cannot  be 
collaterally  attacked  in  an  action  to  re- 
cover an  assessment  levied  upon  land  by 
a  de  facto  district.  Reclamation  Dist.  v. 
Gray,  95  Cal.  601,  80  Pac.  Rep.  779. 

It  Is  claimed  by  appellants  that  the  act 
above  referred  to  was  clearly  unconstitu- 
tional, and  gave  the  plaintiff  no  power  to 
act,  but  no  grounds  are  stated  upon 
which  this  claim  is  based.  Section  81,  art. 
4,  of  the  old  constitution,  provided  that 
"corporations  may  be  formed  under  gen- 
eral laws,  but  shall  not  be  created  by  spe- 
cial act,  except  for  municipal  purposes." 
Under  this  provision  the  legislature  had 
the  power  to  create  a  reclamation  district 
by  special  act. 

It  is  claimed  by  appellants  that  the  as- 
sessment is  invalid  because  the  trustees,  in 
their  statement  to  the  board  of  supervis- 
ors, did  not  specify  the  work  which  bad 
already  been  done.  Section  8459  of  the 
Political  Code  formerly  authorized  an  ad- 
ditional assessment  only  for  work  neces- 
sary to  complete  the  reclamation.  It  did 
not  authorize  on  assessment  to  be  made 
for  work  already  done.  By  an  act  ap- 
proved March  30,  1874,1  this  section  was 
amended  by  inserting  the  words  "  done  or" 
before  the  words  "to  be  done."  Unless 
the  assessment  is  to  be  for  work  already 
done,  in  whole  or  in  part,  there  is  no  ne- 
cessity for  a  statement  as  to  what  work 
has  been  done.  The  assessment  in  this 
case  was  levied  for  work  to  be  done  under 
section  H459,  supra.  Hagar  v.  Board,  51 
Cal.  477. 

The  contention  that  the  assessment  is 
invalid  because  it  Includes  incidental  ex- 
penses, and  the  sura  of  $ 33,400  for  the  pur- 
pose of  erecting  a  pump  and  maintaining 
the  same,  cannot  be  sustained.  Reclama- 
tion Dist.  v.  Hagar,  66  Cal.  66,  4  Pac.  Rep. 


*Pol.  Code,  §  3459,  as  amended  by  Act  March 
30,  1874,  provides  that  if  the  original  assess- 
ment is  insufficient  for  the  reclamation  of 
the  district  lands,  or  if  further  assessments  are 
necessary  to  maintain  the  reclamation  works, 
the  trustees  must  present  to  the  board  of  super- 
visors by  which  the  district  was  formed  a 
statement  of  the  work  done  or  to  be  done. 


It  is  claimed  by  the  appellant  that  the 
district  "lost  its  corporate  existence  by 
reason  of  the  nonuser  of  its  functions,  and 
by  reason  of  the  total  failure  on  the  part 
of  Its  officers  and  land  owners  to  act  as  a 
corporation."  But  there  is  no  such  thing 
in  this  country  as  forfeiture  of  a  charter 
of  a  municipal  corporation  through  the 
acts  or  misconduct  of  its  agents  or  offi- 
cers. Any  neglect  to  use  the  powers  in 
which  the  public  or  individuals  have  an 
interest  may  be  corrected  by  the  courts. 
A  a  such  corporations  can  exist  only  by 
legislative  sanction,  so  they  can  only  be 
deprived  of  their  existence  by  act  of  the 
legislature,  or  a  Judicial  sentence  based  up- 
on legislative  provision  and  sufficient 
facts. 

The  court  did  not  err  in  overruling  the 
defendants'  objection  to  the  introduction 
in  evidence  of  the  order  of  the  board  of 
supervisors  of  Yolo  county  appointing 
commissioners.  The  act  under  which  the 
plaintiff  was  organized  provides  that  "all 
assessments  for  reclamation  purposes  in 
said  district  shall  be  made  as  provided  in 
the  Political  Code."  The  act  itself  shows 
that  the  district  Is  entirely  within  the 
boundaries  of  Yolo  couuty.  It  follows, 
therefore,  that,  although  the  board  of  su- 
pervisors of  that  county  did  not  form  the 
district,  yet  such  board  is  the  proper  tri- 
bunal to  which  report  should  be  made. 
Reclamation  Dist.  v.  Goldman,  65  Cal.  643, 
4  Pac.  Rep.  676. 

Other  errors  are  alleged,  but  we  find  no 
merit  in  any  of  the  points  made  by  the  ap- 
pellants. The  Judgment  and  order  are 
therefore  affirmed. 

We  concur:  HARRISON,  J.;  GAR- 
OUTTE,  J. 


SWAMP-LAND  DIST.  NO.  150  v.  BUMP.  SAME 
v.  CORNISH,  (two  cases.)  SAME  v.  WINTER. 
(Nos.  18,059-18,062.) 

(Supreme  Court  of  California.  March  81, 1898.) 

Department  1.  Appeal  from  snperior  court,  Yolo 
county;  W.  H.  Grant,  Judge. 

Four  actions  by  swamp-land  district  No.  150 
against  Bump  and  others  to  recover  the  amount  of 
assessments  levied  against  defendant's  land. 
From  a  judgment  for  plaintiff,  and  an  order  deny- 
ing a  new  trial,  defendants  appeal.  Affirmed. 

Johnson,  Johnson  &  Johnson,  for  appellants. 
Add.  C.  Hinkson  and  John  W.  Armstrong,  for  re- 
spondent. 

PER  CURIAM.  Upon  the  authority  of  Swamp 
Land  Dist.  v.  Silva,  (No.  18,068,  this  day  decided,) 
82  Pac.  Rep.  866,  the  judgment  and  order  are  af- 
firmed. 

(98  Cal.  55) 

MARSHALL  v.  TAYLOR.  (No.  14,674.) 
(Supreme  Court  of  California.  March  31, 1893.) 
Skductios— Evidence— Damages. 
1.  In  an  action  tor  sednction  it  appeared 
that  plaintiff,  16  years  of  age,  was  working  as 
a  waitress  in  a  hotel,  and  sleeping  alone  in  a 
cottage  near  by;  that  she  was  on  friendly 
terms  with  defendant,  who  was  her  employer, 
and  a  man  of  wealth  and  years;  that  defend- 
ant called  on  her  at  the  cottage,  after  dark, 
and,  after  conversing  on  ordinary  topics,  of- 
fered her  a  glass  of  wine,  which  she  drank, 
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and  was  soon  scarcely  able  to  stand  without  as- 
sistance; that  defendant  placed  his  arm  around 
her,  expressed  his  affection  for  her,  caressed 
her,  promised  her  future  friendship  and  assist- 
ance, and  finally  assisted  her  to  a  bed,  where 
he  had  intercourse  with  her.  Held,  that  the 
evidence  establishes  a  cause  of  seduction, 
whether  plaintiff  was  or  was  not  conscious  at 
the  time  of  intercourse. 

2.  Where,  by  reason  of  the  intercourse, 
plaintiff  became  pregnant,  and  had  a  child,  a 
▼erdict  of  $25,000  was  not  excessive. 

Id  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKinley, 
J  udge. 

Action  by-  Jessie  N.  Marshall  against 
Jacob  8.  Taylor  for  seduction.  There 
was  judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

C.  C.  SephenB.  for  appellant.  W.  T.  Wil- 
liams and  W.  W.  Holcomb,  for  respond- 
ent. 

GAROUTTE,  J.  This  was  an  action  for 
damages,  plaintiff  alleging  by  ber  com- 
plaint tbat  tbe  defendant  wltb  force  and 
violence  made  an  indecent  assault  upon 
her,  and  then  and  there  wickedly  sedoced, 
debauched,  and  carnally  knew  her,  when 
and  whereby  she  became  pregnant  with 
child.  A  trial  resulted  In  a  verdict  for 
plaintiff  In  the  sum  of  f 25,000,  and  this 
appeal  Is  prosecuted  from  the  Judgment 
and  order  denying  a  motion  for  a  new 
trial. 

It  Is  developed  by  the  evidence  tbat  the 
defendant  is  a  man  of  mature  years,  of 
large  property  interests,  and  at  the  time 
the  alleged  cause  of  action  arose  was  re- 
siding with  his  wife  and  daughters  at  a 
seaside  resort  in  San  Diego  county,  and, 
among  his  various  business  callings,  was 
there  engaged  In  keeping  a  hotel.  The 
plaintiff  was  an  employe  of  the  defendant, 
engaged  as  a  waitress  at  the  hotel.  She 
was  of  tbe  age  of  16  years  and  10  months, 
had  seen  considerable  of  the  world,  hav- 
ing resided  with  her  mother  in  various  lo- 
calities, and,  as  indicated  by  her  evidence 
and  correspondence  introduced  at  the 
trial,  may  be  considered  a  bright  and  in- 
telligent girl  for  her  years.  The  proof  of 
the  seduction  rests  alone  upon  the  testi- 
mony of  the  plaintiff,  and  her  evidence  Is 
squarely  and  entirely  contradicted  In 
every  essential  particular  by  the  testi- 
mony of  the  defendant;  he  denying  ever 
having  had  any  sexual  Intercourse  with 
her  at  any  time  or  under  any  circum- 
stances. Indeed,  at  every  step  of  the  trial 
perjury  was  there  in  ail  its  bideousness; 
but  all  tboae  matters  came  before  tbe 
Jury,  and,  as  evidenced  by  their  verdict, 
her  statements  were  believed. 

It  is  now  insisted  that,  conceding  the 
facts  to  be  as  detailed  by  the  plaintiff, 
no  case  of  seduction  has  been  madeout  by 
ber  evidence.  Her  testimony  upon  cross- 
examination  as  to  the  circumstances  of 
the  act  is  stronger  in  her  bebalf  than  her 
testimony  in  chief,  and  may  be  summa- 
rized as  follows:  Tbat  in  tbe  early  part  of 
October,  1888,  on  a  Saturday  evening, 
either  the  6th  or  13th  thereof,  about  8 
o'clock,  while  she  was  in  her  room  at  a 
cottage  alone,  a  short  distance  from  the 
hotel,  Taylor  visited  ber,  having  called 
upon  her  once  before,  and  brought  ber 


some  books.  He  conversed  wltb  ber  fir 
a  while,  and  then  asked  her  if  she  ever 
drank  any  wine.  He  then  banded  ber  a 
glass  of  wine,  which  she  drank.  He 
poured  out  some  for  himself,  and  tasted 
it,  but  said  it  was  too  sweet,  be  did  not 
like  it.  She  continues:  "In  about  five 
minutes  from  the  time  I  took  the  wine  I 
began  feeling  sick.  At  first  I  began  to 
feel  sick  at  my  stomach.  -  My  head  began 
to  go  around.  I  had  sensations  of  tin- 
gling all  over  my  body.  I  never  felt  tbat 
way  before.  1  bad  difficulty  in  talking. 
My  voice  was  husky.  That  lasted  a 
moment  or  two.  I  got  up  and  said, 'I 
am  quite  sick,  Mr.  Taylor.'  I  got  up,  but 
could  not  stand;  my  limbs  felt  so  heavy 
and  numb,  I  could  not  step.  As  I  stood 
up,  Mr.  Taylor  stood  up,  and  1  rested  by 
band  tin  tbe  front  of  the  table.  As  be  got 
up  he  stepped  towards  me.  I  was  glad  to 
have  support,  as  I  could  scarcely  stand. 
I  didn't  repulse  bim,  because  I  couldn't 
stand  np.  There  was  In  my  ears  a  sound 
like  tbe  rushing  of  waters.  My  voice 
sounded  to  me  very  distinct  and  clear. 
His  voice  sounded  the  same.  He  put  his 
arms  around  me  and  assisted  me  to  tbe 
bed.  When  be  put  his  arms  around  me, 
be  bent  and  kissed  me,  and  assisted  me  to 
the  bed,  and  said  that  be  loved  me,  nnd, 
'You  poor  little  girl,  I  am  sorry  you  are 
sick.'  He  said  that  just  before  or  Just 
after  be  kissed  me,  I  don't  remember 
which.  He  half  carried  me  to  tbe  bed.  It 
was  a  very  short  distance.  I  didn't  lay 
down  at  once.  I  sat  on  the  edge  of  the 
bed.  He  sat  beside  me,  with  one  arm  still 
around  me.  I  can  scarcely  recollect  any- 
thing that  happened  distinctly.  I  asked 
him  to  get  me  a  drink  of  water.  As  he  got 
up  I  fell  backwards  on  tbe  bed;  couldn't 
sit  up.  He  got  me  a  drink  of  water. 
He  bad  bis  arm  around  my  waist,  and 
kissed  me  again.  I  asked  him  to  go 
away,  and  he  said  he  did  not  want  to 
leave  me  If  I  was  going  to  be  ill.  He 
kissed  me  again,  and  told  me  that  he 
loved  me.  He  told  me  tbat  be  loved  me. 
and  put  his  hand  in  my  dress,  and  asked 
me  if  I  loved  him;  and  then  he  asked  me 
if  1  would  care  If  he  stayed  with  me.  I 
made  no  reply.  I  could  scarcely  speak.  I 
don't  remember  distinctly  what  occurred 
after  that.  I  don't  know  what  happened 
at  all  until  I  knew  be  hurt  me.  1  bad  not 
(tone  to  bed.  1  know  It  was  wine  Mr. 
Taylor  gave  me,  because  1  bad  seeu  it 
served  to  the  guests  at  the  hotel."  At 
another  stage  of  tbe  proceedings,  in  re- 
ferring to  this  event,  she  testified  as  fol- 
lows: "Mr.  Taylor  assured  me  of  his 
friendship,  and  promised  me  that  he  would 
also  ho  a  friend  to  me;  tbat  he  bad 
plenty  of  means,  and  I  would  never  want; 
and  be  gave  me  his  word  that  be  would 
never  see  me  in  any  trouble,  and  1  then 
yielded.  He  said  these  things  to  me  while 
I  was  lying  in  bed.  I  bad  a  child  which 
was  born  on  August  22,  188tt.  The  de- 
fendant was  tbe  father  of  that  child. 
Until  I  met  Mr.  Taylor  I  was  a  chaste 
and  virtuous  girl." 

In  aciiuns  of  the  character  under  pres- 
ent Investigation,  where  tbe  plaintiff  is  a 
young  girl,  poor  and  friendless,  and  the 
defendaut  a  man  of  mature  years,  married 
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and  wealthy,  it  raay  well  be  said  that  the 
contest  is  an  unequal  one;  but  her  youth 
and  poverty  are  often  weapons  o(  vic- 
tory, for  frequently  they  form  a  citadel  of 
strength  iu  the  minds  of  jurors,  which  is 
impregaahle  to  successful  attack  by  the 
opposition.  Thus  in  her  weakness  lies  her 
strength,  while  a  defendant's  wealth,  his 
family,  and  his  giay  hairs  are  elements 
which,  when  placed  before  the  jury,  often 
tend  only  to  his  own  destruction.  These 
things  are  made  plain  by  a  perusal  of  the 
history  of  legal  jurisprudence  upon  the 
subject,  and  this  unequal  struggle  between 
the  parties  so  appearing  to  juries  has  fre- 
quently caused  verdicts  to  be  rendered  op- 
posed both  to  the  law  and  the  evidence; 
and  the  extreme  danger  which  arises  in 
this  class  of  cases  that  a  man  may  be  de- 
spoiled of  his  good  name  and  his  property 
demands  of  courts  a  careful  consideration 
of  the  evidence  which  forms  the  basis  of 
such  verdicts.  For  these  reasons,  and 
from  the  additional  facts  that  the  case  as 
disclosed  by  the  record  is  a  most  peculiar 
one,  and  that  the  verdict  rendered  largely 
exceeds  in  amount  any  verdict  returned 
by  a  jury  in  an  action  of  seduction  in  any 
of  ""the  courts  of  this  country  to  which  our 
attention  has  been  directed,  we  have 
given  the  record  a  most  careful  examina- 
tion. As  before  intimated,  the  evidence  is 
squarely  conflicting.  The  plaintiff  says 
the  defendant  seduced  her;  the  defendant 
says  he  never  bad  sexual  intercourse  with 
her  at  any  time.  The  plaintiff  says  she 
was  a  chaste  and  virtuous  girl ;  the  de- 
fendant's witnesses  say.  In  effect,  she 
stood  but  little  above  the  plane  of  the 
common  strumpet.  But  the  jury  were 
fairly  and  fully  instructed  by  the  court  as 
to  the  law  of  the  case.  Including  the  rules 
of  law  applicable  to  the  weight  of  evi- 
dence, and  thecredlbility  of  witnesses;  and 
upon  this  conflicting  evidence,  taken  In 
connection  with  the  law,  they  found  for 
the  plaintiff,  and,  under  an  established 
practice,  we  have  not  the  right  to  dis- 
turb those  findings  of  fact,  even  if  we 
were  so  inclined. 

Does  the  plaintiff's  evidence  establish  a 
case  of  seduction  ?  And  that  brings  us  to  the 
inquiry,  what  is  the  meaning  of  the  word 
"seduction."  as  used  in  the  Code  of  Civil 
Proced  ure,  for  it  is  there  provided,  (section 
374:)  "  An  unmarried  female  may  prosecute 
as  plaintiff  in  an  action  for  herown  seduc- 
tion, and  may  recover  therein  such  dam- 
ages, pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor."  Plaintiff's  evidence 
may  be  viewed  from  two  distinct  stand- 
points. Viewed  from  one  stand  point  it  in- 
dicates that  she  had  lost  consciousness 
from  the  effect  of  the  wine,  at  the  time  the 
act  was  committed.  If  this  be  so,  the 
defendant  was  guilty  of  rape;  and  while 
it  Is  held  in  those  states  where  seduction 
is  a  criminal  offense  that  proof  of  a  rape 
will  defeat  a  prosecution  for  seduction, 
(State  v.  Kiugsley,  39  Iowa,  439;  State  v. 
Lewis,  48  Iowa,  578;  Crogban  v.  State,  22 
Wis.  444.)  yet  no  case  is  found  in  the  books 
where  a  party  has  failed  to  recover  in 
damages  for  seduction  when  the  evidence 
at  the  trial  disclosed  the  defendant  guilty 
of  the  more  heinous  offense  of  rape.  Such 
a  showing  but  aggravates  the  injury,  and 


furnibhes  ample  ground  for  exemplary 
damages.  Perhaps  it  was  from  this  stand- 
point of  vision  that  the  Jurors  viewed  this 
case,  and  for  that  reason  assessed  the 
damages  at  such  a  large  amount.  It  does 
not  lie  in  the  mouth  of  the  defendant  to 
say:  "I  am  not  liable  to  pay  any  dam- 
ages In  this  action,  because  the  evidence 
discloses  I  did  not  seduce  the  plaintiff,  but 
committed  the  atrocious  crime  of  rape." 
The  complaint  in  this  case  is  broad  in  its 
allegations,  and,  except  as  to  the  use  of 
force,  the  elements  forming  the  measure  of 
damages  in  a  case  either  of  seduction  or 
rape  are  very  similar.  Where  a  parent 
sues  for  the  seduction  of  his  daughter,  and 
consequent  loss  of  service,  and  it  appears 
that  the  intercourse  was  accomplished  by 
force,  such  a  showing  will  not  defeat  the 
actiou,  but  will  aggravate  the  injury. 
Furman  v.  Applegate,  23  N.  J.  Law,  23; 
Kennedy  v.  Shea,  110  Mass.  147;  White  v. 
Murtland,  71  111.  250.  While  the  recovery 
of  the  parent  Is  based  upon  a  different 
principle  from  that  Involved  where  the 
female  is  the  complainant,  yet  we  see  no 
bad  effect  to  follow  an  application  of  the 
same  rule  in  her  case.  Certainly  a  court 
will  not  be  astute  in  drawing  One  distinc- 
tions from  the  evidence  in  order  to  dis- 
cover a  case  of  rape,  if  such  fact  would  de- 
feat a  recovery.  For  the  foregoing  rea- 
sons we  conclude  that,  if  plaintiff  was 
unconscious  from  the  effects  of  the  wine  at 
the  time  defendant  had  intercourse  with 
her.  her  cause  of  action  was  not  defeated 
by  reason  of  such  fact. 

Assuming  her  to  have  been  conscious  at 
the  time  the  act  of  intercourse  took  place, 
and  consenting  thereto,  was  she  seduced? 
"Seduction  "is  not  defined  by  our  statute; 
and  seduction,  as  recognized  at  the  com- 
mon law,  based  purely  upon  the  loss  of 
service  to  the  master,  is  such  that  we  are 
bound  to  bold  our  statute,  in  using  the 
word,  intended  other  things.  We  think 
the  word  Is  there  used  In  its  popular  ac- 
ceptation as  recognised  in  this  country. 
The  court,  in  its  instructions  to  the  Jury, 
declared  the  law  upon  this  question  as  fol- 
lows: "The  word  'seduction,'  when  ap- 
plied to  the  conduct  of  a  man  towards  a 
female,  means  the  use  of  some  influence, 
promise,  art,  or  means  on  his  part,  by 
which  be  Induces  tbe  woman  to  surrender 
her  chastity  and  her  virtue  to  his  em- 
braces. There  must  be  something  more 
than  a  mere  reluctance  on  tbe  part  of  the 
woman  to  commit  the  act,  and  her  con- 
sent must  be  obtained  by  flattery,  false 
promises,  artifice,  urgent,  importunity 
based  on  professions  of  attachment,  or 
the  like,  for  the  woman;  and  that. relying 
solely  on  said  promises  or  professions  of 
flattery  or  artifice  or  importunity,  she  sur- 
rendered ber  person  and  chastity  to  her 
alleged  seducer;  and  that,  relying  and  be- 
ing influenced  solely  by  such  promises, 
flattery,  artifice,  and  urgent  importunity, 
she  then  being  chaste,  surrendered  her  per- 
son and  chastity  to  her  alleged  seducer." 
After  a  careful  examination  of  many 
cases,  we  are  satisfied  the  law  is  fslrly  de- 
clared in  tbe  foregoing  instruction,  and 
that  such  instruction  is  in  line  with  tbe 
authorities  in  this  country.  State  v. 
Bierce,  27  Conn.  319;  Crogban  v.  State,  22 
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Wis.  444;  Brown  v.  Kingsley,38  Iowa, 222. 
Modern  lexicographers  define  seduction  as 
the  act  of  persuading  a  woman  to  surren- 
der her  chastity.  In  its  ordinary  accepta- 
tion it  implies  a  betrayal  of  confidence, 
and  for  that  reason  a  great  majority  of 
this  class  of  cases  are  based  upon  a  violat- 
ed promise  of  marriage,  but  this  is  not  a 
universal  rule  by  any  means;  for  a  mar- 
ried man  may  seduce  a  girl, and  that,  too, 
though  she  is  aware  of  his  marriage. 
There  are  many  canes  to  this  effect,  but 
they  have  arisen  generally  where  the  in- 
jured parties,  being  young  girls,' and  easily 
beguiled,  could  not  be  held  to  the  plane  of 
responsibility  occupied  by  women  possess- 
ing a  wider  knowledge  of  the  world.  In 
the  present  case  we  have  a  chaste  girl,  not 
17  years  of  age,  making  her  living  far  dis- 
tant from  herfew  friends,  stopping  at  night 
alone  in  a  cottage.  She  is  visited  after 
dark  by  her  employer,  with  whom  she  was 
upon  friendly  terras,  a  man  of  wealth  and 
years.  After  a  conversation  upon  ordi- 
nary topics,  lasting  sorae  time,  be  gives 
her  a  glass  of  wine  which  she  drinks,  and 
her  mind  Is  seriously  affected  thereby.  He 
expresses  affection  for  her,  repeatedly 
c ureases  her,  makes  promises  of  future 
friendship  and  assistance,  and,  after  all 
these  things  have  been  going  on  for  some 
length  of  time,  he  seduces  her;  at  least  a 
recital  of  these  events  would  pictures  case 
of  seduction  to  the  ordinary  mind.  They 
do  not  disclose  a  cold,  deliberate  transfer 
of  virtue  for  a  consideration.  Neither  do 
they  describe  a  sacrifice  of  virtue  to  the 
demands  of  lustful  passion ;  but  the  blan- 
dishments, the  expressions  of  friendship, 
the  promises,  the  wine,  weapons  of  the  se- 
ducer, were  all  there.  If  the  plaintiff  were 
a  woman  of  years,  with  that  knowledge 
of  the  world  which  age  brings  with  it  at 
the  present  day,  the  case  might  present  a 
different  aspect.  The  struggle  would  not 
have  been  so  unequal,  and  she  would  have 
been  held  to  a  stricter  responsibility. 
But  we  cannot  charge  her  with  that  judg- 
ment and  discretion  which  come  only  with 
age  and  experience.  The  drinking  of  the 
wine  seriously  affected  her,  and  its  admin- 
istration alone  may  well  be  termed  an 
artifice  that  conduced  to  her  downfall.  If 
these  things  which  she  has  said  be  true, 
(and  the  Jury  has  so  found  the  facts,)  her 
cause  of  action  is  supported  by  the  evi- 
dence. 

We  have  examined  in  detail  the  alleged 
errors  of  law  relied  upon  by  the  appellant 
In  the  admission  and  rejection  of  evidence 
by  the  court,  and  either  find  them  not  well 
taken,  or  the  error,  if  committed,  not  prej- 
udicial to  appellant. 

It  is  insisted  that  respondent's  counsel 
was  guilty  of  such  misconduct  during  the 
progress  of  the  trial  as  to  have  prejudiced 
defendant's  case  thereby  in  the  minds  of 
the  jurors.  This  misconduct  is  claimed  to 
have  consisted  in  attempting  to  get  be- 
fore the  jury  matters  not  within  the  issues 
by  means  of  asking  improper  questions 
and  "offers  to  prove,"  etc.  It  was  held  in 
the  case  of  People  v.  Ah  Len,92  Cal.  282,  28 
Pac.  Rep.  2S6,  that  this  character  of  mis- 
conduct could  be  carried  to  such  lengths 
as  to  justify  a  new  trial,  and  for  that  rea- 
son a  new  trial  was  there  ordered.  The 


rule  Is  a  most  wholesome  one,  and  In  crim- 
inal cases  especially  its  rigid  enforcement 
will  he  maintained  by  the  court.  A  trial 
court  should  always  be  alert  to  prevent 
an  attorney  from  obtaining  advantages 
In  Jury  trials  by  the  practice  or  methods 
not  countenanced  by  the  ethics  of  the  pro- 
fession. 'The  record  here  presented  does 
not  disclosesnfficient  In  this  regard  to  jus- 
tify a  new  trial  of  the  case.  Neither  do  we 
think  the  showing  made  for  a  new  trial 
based  upon  affidavits  sufficient. 

We  are  not  prepared  to  say  that  the 
damages  are  excessive.  Courts  are  not 
disposed  to  make  smooth  the  ways  of  the 
seducer.  At  common  law,  in  these  cases, 
verdicts  of  juries  were  seldom  held  to  be 
excessive,  and  this,  too,  where  the  parent 
recovered  damages  upon  the  fiction  of  loss 
of  service.  With  much  greater  reason 
shouid  we  not  disturb  the  amount  of  a 
verdict  where  the  party  directly  injured  is 
the  party  plaintiff.  The  law  Is  most  lib- 
eral in  these  matters,  and  rightly  so. 
Through  the  seducer's  arts  a  young  girl 
has  been  outlawed  from  society.  She  has 
been  cast  upon  the  world  robbed  of  ber  in- 
nocence; an  Injury  has  been  done  which 
nothing  can  repair;  a  loss  has  been  suf- 
fered which  nothing  can  alleviate.  For 
the  foregoing  reasons  let  the  judgment 
and  order  be  affirmed. 

We  concur:  PATERSON,  J.;  DE  HA- 
VEN, J.;  McFARLAND,  J. 

HARRISON  and  FITZGERALD,  JJ., 
not  having  heard  the  argument,  do  not 
participate  In  the  decision  hereof. 


(98  Cal.  78) 

Ex  parte  WHIT  WELL.    (No.  20,954.) 
(Supreme  Court  of  California.    April  1,  1893.) 

CONSTITUTIONAL   LaW  —  REGULATION    OP  USEFUL 

Business— Judicial  Powers— Pbivatb  Insane 
Asylums., 

1.  It  is  competent  for  the  court  to  deter- 
mine whether  any  particular  regulation  of  a 
useful  business  is  a  reasonable  restriction  on 
the  constitutional  right  of  the  citizen  to  engage 
in  such  business. 

2.  The  business  of  maintaining  a  private 
asylum  for  the  treatment  of  mild  forms  of  in- 
sanity, inebriety,  and  other  nervous  diseases  is 
a  lawful  one.  and  cannot  be  prohibited,  either 
directly  or  indirectly. 

3.  Ordinance  of  board  of  supervisors  of 
San  Mateo  county  of  March  16,  1892,  regulat- 
ing the  business  of  keeping  asylums  for  the  care 
of  persons  afflicted  with  insanity,  inebriety,  or 
other  nervous  diseases,  provides  (section  3)  that 
the  board  shall  not  grant  a  license  to  any  person 
to  conduct  such  business  unless  the  walls  of  the 
asylum  designated  in  his  application  are  ren- 
dered fireproof  by  being  constructed  of  brick 
and  iron,  or  stone  and  iron,  and  the  grounds 
accessible  to  patients  are  surrounded  by  a  brick 
wall  at  least  18  inches  thick  and  12  feet  high, 
and  the  premises  are  distant  more  than  400 
yards  from  any  dwelling  house  or  schooihouse. 
Section  4  provides  that  no  license  issued  by  the 
board  shall  authorize  male  and  female  patients 
to  be  cared  for  in  the  same  building.  Held, 
that  sections  8  and  4  are  unconstitutional  and 
void,  being  an  arbitrary  exercise  of  the  police 
power. 

In  bank. 

Habeas  corpus  proceeding  by  Dr.  Whit- 
well,  who  was  imprisoned  for  conducting 
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an  insane  asylum  without  securing  a 
county  license  therefor.  Petitioner  dis- 
charged. 

Geo.  C.  Ross,  for  petitioner.  Robert  Y. 
Hayne  and  G.  W.  Towle,  for  respondent. 

PE  HAVEN,  J.  This  is  a  proceeding 
upon  habeas  corpus,  and  It  appears,  from 
the  return  to  the  writ  issued  herein,  that 
at  the  date  of  its  service  the  petitioner 
was  imprisoned  by  the  sheriff  of  San 
Mateo  county  upon  a  charge  of  maintain- 
ing within  that  county  a  hospital  for  the 
treatment,  for  reward,  of  insane  persons, 
without  having  procured  a  license  so  to 
do,  as  required  by  an  ordinance  adopted 
by  its  board  of  supervisors  March  16,  1892. 
The  ordinance  referred  to  purports  to  be 
one  "  to  license  for  purposes  of  regulation 
and  revenue   the   business   of  keeping, 

*  *  *   within  the  county  of  San  Mateo, 

*  *  *  hospitals,  asylums,  homes,  re- 
treats, or  places  for  the  caro  or  treatment, 
for  reward,  of  iusane  persons,  or  persons 
of  unsound  mind,  or  inebriates,  or  persons 
affected  by  or  suffering  from  any  mental 
or  nervous  disease,  or  who.  are  suffering 
from  the  effects  of  the  excessive  use  of 
alcoholic  liquors."  By  the  first  section  of 
this  ordinance  it  is  made  unlawful  to 
maintain  within  the  county  of  San  Mateo 
any  hospital,  asylum,  or  place  for  the 
care  or  treatment,  for  reward,  of  any  in- 
sane person,  or  person  belonging  to  either 
of  the  classes  mentioned  in  the  title  of  the 
ordinance,  unless  the  keeper  of  such  hos- 
pital or  asylum  shall  have  first  procured 
a  license  therefor.  The  second  section 
provides  that,  before  any  such  license 
shall  issue,  the  person  desiring  the  same 
shall  make  a  written  application  therefor 
to  the  board  of  supervisors,  in  which  he 
'■si] a  11  state  specifically  the  location,  pur- 
pose, place  of  business,  its  distance  from 
the  nearest  dwelling  house  owued  or  oc- 
cupied by  any  other  person,  with  the 
name  of  the  owner  or  occupant  of  such 
dwelling  house,  the  class  of  persons  that 
the  applicant  desires  or  intends  to  receive, 
as  beiug  the  insane,  or  inebriates,  or 
other  persons  designated  in  section  1  here- 
of, and  whether  the  same  are  to  be  male 
or  female,"  and  the  number  of  persons  it 
is  intended  to  care  for,  the  name  of  the 
general  superintendent,  and  that  of  the 
attending  physician  or  physicians.  It  is 
further  provided  that  such  application 
snail  be  accompanied  by  an  architect's 
diagram  of  the  premises  to  be  used  in 
connection  with  such  business,  with  a 
statement  of  the  height  of  the  ceilings 
from  floors,  and  an  official  survey  and 
description  of  the  land  to  be  used  in  con- 
nection therewith.  Tho  third  section  pro- 
vides for  giving  notice  of  the  time  for  the 
hearing  of  such  application,  when  any 
person  interested  in  favor  of,  or  In  oppo- 
sition to,  the  granting  of  such  license  may 
be  heard,  and  the  sworn  testimony  of  per- 
sons may  be  taken  in  relation  to  such  ap- 
plication; and  if,  after  such  hearing,  the 
board  shall  be  satisfied  "  that  the  desig- 
nated premises  are  suitable  for  the  pur- 
pose, and  that  the  persons  designated  in 
such  application  as  superintendent  and 
attending   physician   or  physicians  are 


proper  and  suitable  persons  for  their  sev- 
eral stations,"  said  board  shall  grant 
such  applicant  a  license:  "provided,  how- 
ever, that  in  no  case  shall  such  license  be 
granted  unless  the  board  shall  be  satisfied 
•  *  *  that  the  building  and  buildings 
designated  in  such  application  is  and  are 
what  are  usually  known  as  fireproof,  by 
reason  of  being  constructed  of  brick  and 
iron,  or  stone  and  iron,  and  that  such 
building  so  designated  in  said  application 
is  not  more  than  two  stories  in  height, 
and  that  the  same  and  the  land  used  in 
connection  therewith,  or  such  part  of  said 
land  as  any  of  the  patients  are  to  have 
access  to,  is  surrounded  by  a  brick  or 
slone  wall  not  less  than  eighteen  inches  in 
thickness,  and  not  less  than  twelve  feet  in 
height,  and  in  which  wall  there  is  but  one 
opening,  which  opening  is  closed  by  a 
solid  iron  door,  *  *  *  so  constructed 
and  fitted  into  said  wall  as  that  the  same 
may  be  securely  fastened  by  a  combina- 
tion lock,  and  said  door  is  furnished  with 
a  combination  lock:  and  provided, 
further,  that  no  such  license  shall  he 
granted  if  the  premises  designated  in  the 
application  are  within  a  distance  of  four 
hundred  yards  from  any  dwelling  bouse 
or schoolhouse. "  Section  4  provides  "  that 
no  license  issued  hereunder  shall  authorize 
male  and  female  persons,  or  more  than 
one  of  the  classes  of  persons  designated  in 
section  1  hereof,  to  be  cared  for  or  treated 
In  the  same  building,  or  put  together  in 
the  same  building,  or  in  any  inclosure  con- 
nected with  any  building."  Section  9 
gives  the  form  of  the  license  which  is  to 
be  issued,  and  which  by  its  terms  only 
authorizes  the  person  to  whom  It  is  Issued 
to  carry  on  the  business  of  keeping  a  hos- 
pital or  asylum  for  the  care  or  treatment 
of  one  of  the  classes  of  persons  designated 
in  the  first  section  of  the  ordinance,  sub- 
ject to  all  the  conditions,  restrictions,  and 
penalties  in  the  ordinance  contained. 

The  petitioner  alleges  that  he  is  a  phy- 
sician and  surgeon,  and  that  the  particu- 
lar branch  of  the  profession  to  which 
he  especially  devotes  bis  attention  is  the 
treatment  of  insane  persons,  and  patients 
with  nervous  and  mental  disorders,  and  in- 
ebriates.and  persons  suffering  from  the  ex- 
cessive use  of  intoxicating  liquors,  and 
that  for  the  purpose  of  more  effectually 
treating  such  persons  he,  long  before  the 
passage  of  said  ordinance,  at  great  ex- 
pense purchased,  and  now  owns,  22  acres 
of  land  in  the  county  of  San  Mateo,  on 
which  he  has  erected  buildings  which  he 
uses  as  a  home  or  asylum  for  them*,  but 
such  buildings  are  not  fireproof,  or  of  the 
character  designated  and  required  by  the 
ordinance,  and  are  also  situated  within 400 
yard 8  of  the  dwellings  of  other  persons. 
The  petitioner  further  alleges  that  he 
treats  In  the  asylum  established  by  him 
both  male  and  female  persons  suffering 
from  any  and  all  nervous  diseases  and 
from  mild  forms  of  insanity,  such  as  mel- 
ancholia, dementia,  and  hysteria,  but  that 
he  does  not  knowingly  admit  or  treat  vi- 
olent  »r  dangerous  cases.  It  is  claimed  by 
the  petitioner  that  the  provisions  of  the 
ordinance  above  sec  out  impose  unreason- 
able restrictions  upon  his  rlgbt  to  prose- 
cute a  lawful  business,  and  to  devote  his 
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property  to  a  lawful  age,  and  that  such 
provisions  are  therefore  In  conflict  with 
the  constitution  of  tbe  United  States  and 
of  this  state,  and  are  tor  this  reason  void. 
Upon  tbe  other  hand,  tbe  respondent  con- 
tends that  tbe  ordinance  is  a  police  regu- 
lation, designed,  among  other  things,  to 
protect  the  patients  in  such  asylums  Irom 
the  danger  which  might  result  to  them 
from  Are,  and  also  to  promote  tne  comfort 
and  peace  of  tbe  community  in  which  such 
au  asylum  may  be  located,  by  requiring 
Insane  patients  to  beconflned  witbin  walls, 
and  so  prevented  from  coming  in  contact 
wltn  people  who  are  entitled  to  be  free 
from  such  annoyance;  and  it  is  further 
said  that  the  nature  of  the  business  con- 
ducted in  such  an  asylum  or  hospital  is 
such  as  to  Justify  a  regulation  that  it 
Bhall  only  be  carried  on  in  a  building  re- 
moved from  the  dwellings  of  others  a  suf- 
ficient distance;  and  in  this  connection  it 
is  argued  that  the  ordinance  does  not  in 
either  of  its  requirements  conflict  with 
any  general  law,  and  that  the  court  is  not 
autboriied  to  declare  it  invalid  becausein 
its  judgment  tbe  ordinance  may  be  deemed 
unreasonable. 

Tbe  police  power— the  power  to  make 
laws  to  secure  tbe  comfort,  convenience, 
peace,  and  health  of  the  community— is  an 
extensive  one,  and  in  its  exercise  a  very 
wide  discretion  as  to  what  is  needful  or 
proper  for  that  purpose  is  necessarily  com- 
mitted to  the  legislative  body  in  which  the 
power  to  make  such  laws  is  vested.  Ex 
parte  Tuttle,  91  Cal.  589,  27  Pac.  Rep.  933. 
But  it  is  not  true  that,  when  such  power 
is  exerted  for  the  purpose  of  regulating  a 
useful  business  or  occupation,  tbe  legisla- 
ture is  the  exclusive  Judge  as  to  what  is  a 
reasonable  and  Just  restraint  upon  the 
constitutional  right  of  the  citizen  to  pur- 
sue any  trade,  business,  or  profession 
which  in  itself  is  recognised  as  Innocent 
and  useful  to  tbe  community.  As  tbe 
right  of  tbe  citizen  to  engage  in  such  a 
business,  or  follow  such  a  profession,  is 
protected  by  the  constitution,  it  is  always 
a  Judicial  question  whether  any  particular 
regulation  of  such  right  is  a  valid  exer- 
cise of  legislative  power.  Tied.  Li  in.  §§  S5, 
194;  Pennsylvania  R.  Co.  v.  Jersey  City, 
47  N.  J.  Law,  280;  Com.  v.  Robertson,  5 
Cash.  438;  Austin  v.  Murray.  16  Pick.  121. 
This  principle  is  stated  very  forcibly  in 
the  case  of  Mugler  v.  Kansas,  123  U.S.  661, 
8  Sup.  Ct.  Rep.  273,  in  the  following  lan- 
guage: "The  courts  are  not  bound  by 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty — in- 
deed, are  under  a  solemn  duty — to  look  at 
the  substance  of  things  whenever  they 
enter  npon  the  inquiry  whether  the  legis- 
lature has  transcended  the  limits  of  its  au- 
thority. If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  to  protect  the 
public  health,  tbe  public  morals,  or  the 
public  safety  has  no  real  or  substantial  re- 
lation to  those  objects, or  Is  a  palpable  in- 
vasion of  rights  secured  by  tbe  fundamen- 
tal law,  it  is  the  duty  of  the  courts  to  so 
adjudge,  and  thereby  give  effect  to  the 
constitution. "  And  so,  also,  in  Re  Jacobs, 
98  N.  Y.  108,  Earl,  J.,  in  delivering  tne  opin- 
ion of  the  court  in  that  case,  said  in  rela- 
tion to  the  power  of  tbe  legislature  to 


make  police  regulations:  "The  limit  of 
the  power  cannot  be  accurately  defined, 
and  the  courts  have  not  been  able  or  will- 
ing definitely  to  circumscribe  it.  But  tbe 
power,  however  broad  and  extensive,  is 
not  above  tbe  constitution.  When  it 
speaks,  its  voice  must  be  heeded,  it  fur- 
nishes the  supreme  law  and  guide  for  the 
conduct  of  legislators,  Judges,  and  private 
persons,  and,  so  far  as  it  imposes  re- 
straints, tbe  police  power  must  be  exer- 
cised In  subordination  thereto."  And  this 
necessary  limitation  npon  tbe  power  of 
the  legislature  to  Interfere  with  the  fun- 
damental rights  of  the  citizen  in  tbe  enact- 
ment of  police  regulations  was  recognized 
by  this  court  In  Ex  parte  Sing  Lee,  96 
Cal.  354.  31  Pac.  Rep.  245.  in  whlcb  case  we 
said  that  tbe  personal  liberty  of  the  citi- 
zen and  his  rights  of  property  cannot  be 
Invaded  under  tbe  disguise  of  a  police 
regulation.  This  power  of  the  court*  to 
declare  Invalid  what  they  may  deem  an 
unreasonable  legislative  regulation  of  a 
business  or  occupation  which  the  citizen 
has  the  constitutional  right  to  follow,  al- 
though undoubted,  must,  from  tbe  nature 
of  the  power,  be  exercised  with  the  ut- 
most caution,  and  only  when  it  is  clear 
that  the  ordinance  orlawso  declared  void 
passes  entirely  beyond  tbe  limits  which 
bound  tbe  police  power,  and  infringes  up- 
on rights  secured  by  the  fundamental  law. 
The  rule  upon  this  subject  is  thus  ex- 
pressed by  tilt*  supreme  court  of  tbe  state 
of  Missouri  in  the  case  of  St.  Louis  v. 
Weber,  44  Mo.  547:  "In  assuming,  how- 
ever, the  right  to  Judge  of  the  reasona- 
bleness of  an  exercise  of  corporate  power, 
courts  will  not  look  closely  in  to  mere  mat- 
ters of  Judgment  where  there  may  he  a 
reasonable  difference  of  opluion.  It  Is  not 
to  be  expected  that  every  power  will  al- 
ways be  ezercixed  with  the  highest  discre- 
tion, and,  when  it  is  plainly  granted,  a 
clear  case  should  be  made,  to  authorize  an 
Interference  upon  tbe  ground  of  unreason- 
ableness. "  But  while  the  police  power 
vested  in  the  various  counties  of  tbe  state 
need  not  be  exercised  witb  the  highest  dis- 
cretion, it  roust  be  so  exercised  as  not  to 
trench  upon  the  constitutional  rights  of 
the  citizen. 

With  this  general  statement  of  tbe  pow- 
er and  duty  of  the  court,  we  proceed  to 
consider  whether  tbe  ordinance  before  us 
is  a  valid  regulation  or  the  right  to  main- 
tain such  an  asylum  or  hospital  as  the  pe- 
titioner alleges  he  is  now  conducting  in 
tbe  county  of  San  Mateo.  Thestate  may, 
of  course,  make  proper  laws  for  the  care, 
government,  and  safe-keeping  of  the  unfor- 
tunate insane  within  its  limits.  ThiB  du- 
ty it  owes,  not  only  to  those  who  are  thus 
rendered  incapable  of  taking  care  of 
themselves,  but  also  to  tbe  community 
at  large,  the  members  of  which  are  enti- 
tled to  protection  Irom  the  acts  of  persona 
not  subject  to  the  commands  of  reason. 
In  re  Colab,  3  Daly.  529;  Browne,  Insan. 
§  6.  In  the  discharge  of  this  duty  the 
state  has  provided  public  asylums,  to 
which  persons  who  are  so  far  disordered 
In  mind  as  to  be  dangerous  to  remain  at 
large  may,  npon  satisfactory  proof  ol 
such  condition  of  mind,  be  committed  by 
the  Judge  of  a  superior  court,  but  it  has 
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made  no  provision  at  all  for  those  of  un- 
sound mind  who  are  not  regarded  as  dan- 
gerous to  themselves  or  the  property  or 
persons  of  others;  and,  even  as  to  those 
who  are  insane  to  such  a  degree  that  they 
may  under  the  law  be  committed  to  the 
state  asylum,  the  statute  provides  that 
"the  kindred  or  friends  of  an  inmate  of 
the  asylum  may  receive  such  inmate  there- 
from on  their  glviug  satisfactory  evidence 
to  the  judge  of  the  court  issuing  the  com- 
mitment that  tbey,  or  any  of  them,  are 
capable  and  suited  to  take  care  of  and  give 
proper  care  to  such  insane  person,  and 
give  protection  against  any  of  his  acts 
as  an  insane  person."  Section  19  of  "An 
act  to  provide  for  the  future  management 
of  the  Napa  State  Asylum  for  the  In- 
sane, "  approved  March  6, 1876.  St.  1875-76, 
p.  133.  it  will  thus  he  seen  that  it  was 
not  the  intention  of  the  legislature,  in  pro- 
vlding  public  asylums  for  the  insane,  to 
deprive  the  kindred  and  friends  of- even 
dangerous  lunatics  of  the  privilege  of  car- 
ing for  them  elsewhere,  upon  showing 
their  ability  and  willingness  to  do  so, 
while,  as  to  those  not  regarded  as  dan- 
gerous to  themselves  or  others,  the  law 
does  not  contemplate  that  they  shall  be 
confined  in  such  asylums  at  all.  Rut  un- 
fortunate persons  belonging  to  this  latter 
class  are  not  to  be  denied  the  right  to  re- 
ceive the  patient  attention,  and  often  heal- 
ing treatment,  of  a  comfortable  private 
asylum  or  hospital,  if  tbey  or  their  kin- 
dred or  friends  are  able  and  willing  to  in- 
cur the  expense  of  such  care  and  treat- 
ment. The  business,  therefore,  of  conduct- 
ing a  private  asylum,  in  which  proper  care 
can  be  giveu  to  such  persons  by  a  mem- 
ber or  members  of  the  medical  profession 
having  experience  and  special  skill  in  the 
treatment  of  such  cases,  is  a  necessary  and 
humane  one;  and  the  right  to  maintain 
such  an  asylum  or  hospital,  and  to  follow 
and  practice  this  particular  branch  of  the 
medical  profession,  cannot  be  prohibited 
or  burdened  with  unreasonable  and  op- 
pressive conditions. 

In  our  opinion  the  ordinance  now  under 
consideration  imposes  arbitrary  and 
wholly  unnecessary  conditions  upon  the 
right  to  maintain  such  an  asylum  as  that 
which  petitioner  alleges  be  is  now  con- 
ducting,—an  asylum  in  which  only  those 
afflicted  with  mild  forms  of  Insanity  and 
the  other  diseases  named  in  the  ordinance 
are  treated.  While  it  Is  doubtless  true 
that  the  board  of  supervisors  of  a  county 
have  the  power,  in  the  absence  of  any 
general  legislation  upon  the  subject,  to 
prescribe  by  ordinance  proper  regulations 
for  the  protection  of  the  patients  in  such 
an  asylum  from  the  danger  which  might 
result  to  them  from  the  destruction  of  the 
asylum  building  by  tire,  still  the  require- 
ment that  such  hospital  or  asylum  shall 
be  maintained  only  In  a  buildlngconstruct- 
ed  of  either  brick  and  iron,  or  iron  and 
stone,  without  any  reference  to  the  size  of 
such  building,  or*  the  number  of  patients 
it  is  designed  to  accommodate  therein, 
and  without  regard  to  other  safeguards 
ajuoluet  Are  with  which  It  may  be  provid- 
ed, is  clearly  unreasonable.  It  may  be 
conceded  that  there  would  be  less  danger 
from  fire  in  a  building  of  the  character  re- 


quired by  the  ordinance  than  In  one  differ- 
ently constructed ;  but  experience  has  not 
shown  tnat  the  danger  from  fire  In  such 
a  hospital  is  such  an  imminent  peril,  when 
reasonable  care  Is  taken  to  guard  against 
it,  as  to  justify  a  requirement  that  such 
hospital  shall  beconducted  only  in  a  build- 
ing made  from  the  materials  named  in  the 
ordinance.  Of  course,  In  tbe  management 
of  a  hospital  where  Insane  persons  are 
treated, it  is  necessary  to  have,  and  it  must 
be  presumed  that  there  will  be,  a  sufficient 
number  of  competent  attendants  to  pre- 
vent danger  or  da  mage  from  any  unreason- 
able actions  of  such  insane  persons.  With- 
out such  attendants  no  such  asylum  or  hos- 
pital could  be  properly  conducted.  The 
fact,  however,  that  a  person  is  suffering 
from  an  insane  delusion  requiring  treat- 
ment does  not  necessarily  make  him  dan- 
gerous to  himself  or  others,  or  render  In- 
active iu  him  the  ordinary  Instincts  which 
prompt  self-preservation.  On  the  con- 
trary, as  was  said  by  Mr.  Justice  Cooley 
in  his  opinion  in  tbe  case  of  Van  Deusen  v. 
Newcomer,  40  Mich.  129,  "many  insane 
persons,  even  after  they  have  become 
hopelessly  so,  are  to  all  appearance  per- 
fectly harmless,  and  for  years  continue  to 
discharge  the  common  duties  of  life  in  the 
most  regular  and  acceptable  manner,  be- 
ing trusted  by  every  one  In  those  particu- 
lars to  which  tbe  insane  delusion  does  not 
extend.  The  law  takes  notice  of  tbe  fact 
that  in  many  cases  tbe  disease  leaves  the 
person  in  the  responsible  possession  and 
control  of  most  of  bis  faculties,  and  that 
the  same  motives  Influence  his  action  io 
the  employment  of  tbem  that  influence 
those  not  afflicted."  It  is  the  duty  of  the 
superintendent  or  attending  physician  of 
such  an  asylum  to  ascertain  the  nature  of 
tbe  delusion  affecting  any  person  received 
for  treatmeut;  and  if  there  should  be  one 
admitted  afflicted  with  pyromauia,  or 
whose  actions  would  for  any  reason  be 
difficult  to  control,  it  cannot" be  assumed 
that  such  person  would  not  be  properly 
guarded,  or  that  the  hospital  would  not 
be  managed  with  that  degree  of  prudence 
which  would  render  the  patients  therein 
reasonably  safe  from  danger  on  account 
of  fire.  Legislation  of  this  character 
which  imposes  an  onerous  burden  of  ex- 
pense upon  a  lawful  and  highly  meritori- 
ous business,  cannot  be  justified  by  the 
mere  possibility  of  the  danger  which  it  os- 
tensibly seeks  to  avert.  It  must  rest  upon 
the  fact  that  experience  has  demonstrated 
that  such  danger,  in  the  absence  of  such 
legislative  regulation,  is  one  which  may 
reasonably  be  anticipated  as  the  probable 
result  of  conducting  such  business,  not- 
withstanding the  exercise  of  ordinary  care 
to  prevent  it. 

The  provision  that  no  asylum  in  which 
persons  sufferingfrom  auy  degree  of  insan- 
ity are  treated  shall  be  permitted  within 
400  yards  of  any  dwelling  or  school  cau- 
not,  in  our  judgment,  be  sustained  as  a 
lawful  police  regulation.  A  law  or  ordi- 
nance, the  effect  of  which  is  to  deny  to  tbe 
owner  of  property  the  right  to  conduct 
thereon  a  lawful  business, is  Invalid  unless 
the  business  to  which  it  relates  is  of  such 
a  noxious  or  offensive  character  that  the 
health,  safety,  or  comfort  ol  the  surround- 
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log  community  requires  its  exclusion  from 
that  particular  locality;  and  an  asylum 
for  the  treatment  of  mild  forms  of  insani- 
ty is  not  properly  classed  as  such.  If 
rightly  condncted,  such  asylum  would  not 
render  the  occupation  of  dwellings  or 
schools  in  its  neighborhood  uncomforta- 
ble to  such  a  degree  that  its  maintenance 
would  be  deemed  a  nuisance,  or  any  im- 
pairment of  the  substantial  rights  of  occu- 
pants of  such  dwell! litre  or  schools.  It  is 
not  like  a  private  asylum  for  the  confine- 
ment of  dangerous  lunatics,  or  a  hospital 
for  the  treatment  of  loathsome  or  con- 
tagious diseases;  and  the  reasons  which 
make  It  necessary  and  proper  to  exclude 
from  the  thickly  settled  portions  of  cities 
and  towns  slaughterhouse**,  soap  facto- 
ries, and  tanneries,  with  their  offensive 
smells,  magazines  for  the  storage  of  pow- 
der, and  powder  mills,  with  their  attend- 
ant dangers,  or  any  business  or  occupa- 
tion which  seriously  interferes  with  the 
health  or  comfort  of  others  if  permitted  in 
such  localities,  do  not  apply  to  a  hospital 
whose  inmates  are  harmless,  although  iu- 
sane.  It  is  possible  that  the  maintenance 
of  such  an  asylum  would  he  to  some  peo- 
ple iu  its  vicinity  disagreeable  and  annoy- 
ing, in  the  sense  that  it  would  be  more  or 
less  repulsive  to  them,  but  this  is  not 
enough  to  justify  a  regulation  like  that 
under  consideration.  There  are  many  un- 
pleasant, and  even  annoying,  things  which 
must  be  borne  by  persons  living  in  a  state 
of  organized  society,  In  order  that  others 
may  also  enjoy  their  equal  rights  under 
the  law. 

The  ordinance  further  denies  to  any  one 
the  right  to  conduct  such  an  asylum  un- 
less the  building  or  buildings  used  for  that 
purpose,  and  the  grounds  to  which  the  in- 
sane persons  may  be  allowed  access,  shall 
be  surrounded  by  a  brick  or  stone  wall  at 
least  12  feet  high  and  18  inches  thick.  The 
erection  of  such  a  wall  would  be  costly, 
rendering  the  buildings  and  surrounding 
grounds  uninviting  and  unsightly  to  the 
eye.  and  would  be  a  manifest  injury  to  the 
unfortunate  persons  placed  therein  for 
care  and  treatment.  This  requirement  of 
the  ordinance  cannot  be  defended  upon  the' 
ground  that  it  is  reasonably  necessary  for 
the  protection  of  the  public.  -Whatever 
justification  there  might  be  for  such  a  pro- 
vision if  applied  only  to  a  private  asylum 
in  which  dangerous  lunatics  are  to  be  con- 
fined, it  is  plainly  unreasonable  when  ap- 
plied to  a  hospital  of  the  character  main- 
tained by  the  petitioner,  where  only  per- 
sons suffering  with  mild  forms  of  insanity 
•and  who  are  harmless  are  received.  Such 
persons,  if  properly  attended,  do  not  re- 
quire prison  walls  to  restrain  them,  and 
it  would  be  barbarous  and  inhuman  to 
subject  them  to  such  treatment.  The 
board  of  supervisors  of  a  county,  or  the 
legislative  department  of  any  city  or  town, 
in  which  such  an  asylum  is  erected,  may, 
undoubtedly,  provide  by  ordinance  that 
patients  therein  shall  not  he  permitted  to 
leave  the  grounds  upon  which  it  is  erected 
unless  accompanied  by  an  attendant,  and 
may  impose  a  penalty  upon  the  superin- 
tendent or  keeper  of  such  asylum  for  a  fail- 
ure to  conform  to  such  regulation.  Such 
an  ordinance  would  be  reasonable,  afford- 


ing all  necessary  protection  to  the  public, 
without  conflicting  with  the  rights  of  any 

one. 

The  ordinance  further  provides  that  only 
one  of  the  classes  of  persons  therein  men- 
tioned shall  be  treated  in  the  same  build- 
ing, and  that  a  separate  license  shall  be 
required  for  the  treatment  of  each  of  the 
diseases  named,  and  that  male  and  female 
patients  shall  not  be  "cared  for  or  treated 
in  the  same  building."  This  provision  is 
clearly  in  valid.  The  treatment  of  inebri- 
ates and  insane  persons,  and  of  mental 
and  nervous  diseases  not  amounting  to 
Insanity,  is  a  special  branch  of  practice  in 
the  medical  profession,  and  no  reason  ex- 
ists why  a  physician  desiring  to  maintain 
an  asylum  or  hospital  for  the  treatment 
of  such  cases  should  be  required  to  erect 
separate  buildings  for  the  treatment  of  per- 
sons suffering  from  each  of  such  diseases. 
Such  a  requirement  isan  unnecessary  inter- 
ference with  the  business  of  maintaining 
such  an  asylum,  without  any  correspond- 
ing benefit  to  the  public.  If  it  besaid  that 
the  welfare  of  the  patients  may  demand 
this  separation, — that  persons  suffering 
from  nervous  prostration,  for  Instance, 
should  not  be  treated  in  the  same  build- 
ing with  the  insane.— the  answer  is  that 
this  is  a  matter  which  may  be  safely  left 
to  the  judgment  of  the  physician,  whose 
business  it  is  to  treat  such  cases,  and 
whose  education  and  experience,  it  must 
be  presumed,  Qualify  him  to  superintend 
such  an  asylum.  The  power  to  pass  upon 
such  a  question  has  not  been  committed 
to  boards  or  supervisors  of  the  different 
counties,  and  such  a  regulation  of  the 
manner  of  conducting  the  business  of  main- 
taining such  a  private  asylum  is  therefore 
unauthorized  and  void.  In  relation  to 
that  part  of  the  ordinance  requiring  the 
separation  of  the  sexes,  it  is  sufficient  to 
say  that  the  admission  of  male  and  femnle 
patients  to  a  private  asylum  or  hospital 
conducted  in  one  building  is  not  immoral 
per  se,  nor  can  it  be  made  so  by  auy  legis- 
lative declaration. 

It  is  unnecessary  to  further  discuss  the 
provisions  of  this  ordinance,  or  to  pass 
upon  other  objections  which  have  been 
urged  against  it.  Viewed  separately,  we 
think  each  provision  discussed  in  this 
opinion  invalid,  and,  when  the  ordinance 
is  considered  as  a  whole,  the  Invalidity  of 
each  provision  becomes  more  plainly  ap- 
parent. The  ordinance  covers  completely 
and  entirely  the  business  or  maintaining 
such  an  asylum  as  petitioner  alleges  lie  is 
now  conducting,  and  imposes  upon  it  such 
burdensome, oppressive, and  unreasonable 
conditions  us  in  effect  to  amount  to  its 
prohibition.  The  case  has  been  argued 
here,  both  orally  and  in  the  briefs  of  coun- 
sel, with  great  learning  and  ability,  and 
we  have  given  to  the  questions  involved 
the  careful  consideration  which  their  im- 
portance demands,  and  our  conclusion  is— 
First,  that  it  is  competent  for  the  court 
to  determine  whether  any  particular  reg- 
ulation of  a  oseful  business  or  occupa- 
tion is  a  reasonable  restriction  upon  the 
constitutional  right  of  the  citizen  to  en- 
gage in  such  business  or  follow  such  occu- 
pation; second,  that  the  business  of  main- 
taining a  private  asylum  for  the  treat- 
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ment  of  mild  forms  of  insanity,  and  of  per- 
sons afflicted  with  the  other  diseases 
named  in  the  ordinance  before  us, is  a  law- 
ful one,  which  cannot  be  prohibited, either 
directly  or  Indirectly ;  third,  that  the  ordi- 
nance which  petitioner  is  accused  of  vio- 
lating is,  in  each  and  all  of  the  provisions 
referred  to  in  this  opinion,  unreasonable, 
and  therefore  void.  It  follows  that  the 
petitioner  is  entitled  to  be  discharged. 
Petitioner  discharged. 

Weconcur:  McFARLAND,  J. ;  PATER- 
SON,  J.;  GAROUTTE,  J.;  HARRISON, 
J.;  FITZGERALD,  J. 


(98  Cal.  67) 

FISCHER  et  ft),  v.  SUPERIOR  COURT  OF 
TUOLUMNE  COUNTY  et  al.  (No.  15,- 
175.) 

(Supreme  Court  of  California.    April  1,  1893.) 

Partnership — Dissolution — Appointing  Re- 
ceiver. 

Where  property  is  actually  owned  by  a 
copartnership,  but  the  title  thereto  stands  in 
the  name  of  a  corporation  organized  for  the  sole 

Kurpose  of  operating  the  property,  in  an  action 
y  one  of  the  partners  for  a  dissolution  and  an 
accounting,  for  fraud  on  the  part  of  another 
partner,  in  which  the  corporation  is  made  a 
party,  the  court  is  authorized  to  appoint  a  re- 
ceiver to  tuke  charge  of  the  property.  Beatty, 
C.  J.,  and  De  Uaven,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Tuolumne  county ;  G.  W.  Nicol,  Judge. 

Petition  by  Jacob  A.  Fischer  and  oth- 
.ers  againKt  the  superior  court  of  Tuo- 
lumne county  and  others  for  a  writ  of 
prohibition  to  restrain  the  execution  of 
an  order  of  respondent  court.  Denied. 

J.  L.  Crittenden,  J.  C.  Campbell,  and  F. 
W.  Street,  for  petitioners.  Pillsbury, 
Blanding  &  Hayne,  Scrivener  &  Schell.and 
Wheaton,  Kalloch  &  Kierce,  for  respond- 
ents. 

GARODTTE,  J.  During  the  pendency 
of  an  action  eu  titled  Behlow  et  al.  vs. 
Fischer  et  al.,  one  Lane  was  appointed 
receiver  to  take  possession  of  and  manage 
certain  mining  property  pending  the  re- 
sult of  the  litigation.  Subsequently  a 
Judgment  was  rendered  for  plaintiffs  in 
said  action,  in  which  Judgment  said  Lane 
was  reappointed  receiver  with  full  power 
and  authority  to  manage,  conduct,  and 
carry  on  this  mining  property.  The  pres- 
ent proceeding  is  an  application  for  a 
writ  of  prohibition,  commanding  respond- 
ents to  desist  from  acting  under  said  or- 
der. The  application  for  the  writ  and  the 
order  to  show  cause  were  made  prior  to 
the  rendition  of  the  aforesaid  Judgment, 
bnt  that  Judgment  includes  the  authority 
under  which  the  receiver  is  now  acting; 
and  for  that  reason  we  shall  address  our- 
selves to  the  legal  sufficiency  of  that  au- 
thority, although  the  Jurisdictional  ques- 
tion presented  is  probably  the  same  under 
either  order,  and  the  arguments  of  counsel 
•o  seem  to  concede.  Petitioner's  position, 
as  stated  in  his  reply  brief,  is  that  the 
"superior  court  acted  without  Jurisdiction 
in  wresting  the  possession  of  the  mines 
from  the  corporation,  which  was  the  un- 


disputed owner  of  them,  and  placing  a  re- 
ceiver iu  charge  of  them,  nn*d  carrying  on 
the  business  of  the  corporation."  The 
case  of  Behlow  v.  Fischer  is  now  in  this 
court  upon  an  appeal  from  the  very  Judg- 
ment in  which  the  order  appointing  the 
receiver,  and  which  order  we  are  now  con- 
sidering, Is  found;  and  that  nothing  may 
be  said  In  this  opinion  which  might  inter- 
fere to  any  degree  with  the  full  considera- 
tion of  the  appeal  upon  the  merits,  when 
it  is  finally  submitted,  we  feel  constrained 
to  confine  the  examination  at  hand  with- 
in narrow  limits. 

The  action  of  Behlow  v.  Fischer  may 
fairly  be  said  to  be  a  suit  in  equity  for 
the  dissolution  of  a  copartnership,  for  an 
accounting,  and  for  the  setting  aside  of 
certain  transfers  of  stock,  on  the  ground 
of  fraud  practiced  by  the  alleged  copart- 
ner Fischer.  A  corporation  known  as  the 
Consolidated  Golden  Gate  &  Sulphuret  & 
Developing  Company  was  Joined  as  code- 
feudant,  it  appearing  that  the  title  to  the 
property  over  which  the  receiver  was 
placed  in  charge  stood  in  the  name  of  said 
corporation.  It  will  not  be  necessary  to 
enter  into  a  discussion  of  the  principles 
and  authorities  relied  upon  to  sustain  the 
proposition  that  a  court  of  equity  cannot 
appoint  a  receiver  to  take  possession  of 
the  property  of  a  corporation  pending 
litigation,  for  petitioner's  case  fails  before 
it  reaches  that  position.  The  complaint 
charged  that  Behlow,  Fischer,  and  others 
were  copartners,  and  as  such  owned  and 
worked  the  mining  property  mentioned 
in  this  litigation.  That  said  partnership 
has  not  been  dissolved,  bnt  still  exists. 
That  said  copartners,  with  the  object  and 
purpose  of  carrying  on  the  business  of  Ha  id 
copartnership  by  said  corporation,  under 
a  corporate  name,  organized  the  corpora- 
tion defendant  heretofore  referred  to.  It 
was  further  agreed  as  to  the  parties  who 
should  hold  the  offices  and  conduct  the 
various  business  affairs  of  said  copartner- 
ship. That  the  said  agreement  was  car- 
ried out,  and  the  copartners  transferred 
by  deed  the  mining  property  here  involved 
to  the  corporation  for  the  purpose  of  car- 
rying out  the  said  agreement.  That  said 
corporation  Is  merely  a  nominal  corpora- 
tion, and  was  organized  by  said  copart- 
nership merely  for  the  purpose  of  carrying 
on  its  business,  and  is  not  an  independent 
corporation.  Upon  Issue  joined  the  trial 
court  found  "that  said  so-called  corpora- 
tion has  ever  since  its  organization  and 
incorporation  been  a  mere  name  and  agent 
of  said  copartnership;  that  it  was  not 
the  owner  of  said  mining  property ;  and 
that  said  partnership  is  the  owner,  and 
entitled  to  the  possession  and  manage- 
ment, of  said  property."  The  foregoing 
findings  come  fairly  within  the  allegations 
of  the  complaint,  and  squarely  contradict 
the  theory  of  petitioner,  that  this  mining 
property  was  the  property  of  the  defend- 
ant corporation.  As  indicated  by  the 
quotation  from  petitioner's  brief,  he  rest's 
his  application  for  relief  upon  the  theory 
that  the  corporation  is  the  owner  of  .the 
property,  but  he  cannot  be  allowed  the 
benefit  of  any  sucb  assumption,  for  the 
adjudication  of  the  court  la  directly  to  the 
contrary,  and  that  adjudication  is  an- 
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tborised  by  Jhe  pleading.  From  some 
portions  of  the  complaint,  It  may  ap- 
pear, inferentlally,  that  the  corporation 
was  the  owner  of  the  property  In  dispute, 
bat  the  allegations  heretofore  quoted  in- 
dicate a  contrary  view;  and  in  this  pro- 
ceeding the  complaint  will  be  deemed  suffi- 
cient if  any  material  can  be  found  therein 
which  will  furnish  support  for  the  findings 
and  Judgment,  bearing  upon  the  question 
of  the  ownership.  The  court  finds  this 
property  to  be  the  property  of  the  part- 
nership, and  that  said  corporation  was  a 
mere  name  and  agent  of  Raid  partnership. 
If  a  state  of  facts  could  ever  arise  where  a 
corporation  was  a  corporation  In  name 
only,  and  where  property  standing  in  Its 
name  as  grantee  was  in  truth  and  in  fact 
the  property  of  another,  then,  for  the  pur- 
poses of  this  investigation,  we  assume 
such  state  of  facts  to  be  present  in  this 
case.  The  existence  of  such  conditions 
are  not  impossible,  and,  assuming  them  to 
exist,  we  have  a  copartnership,  the  actual 
owner  of  a  large  amount  of  property, 
the  title  to  which  stands  in  the  name  of 
another,  that  person  possessing  no  inter- 
est whatever  In  the  property.  A  dissolu- 
tion of  the  partnership  and  an  accounting 
are  nuked  for.  Under  such  circumstances 
this  property  is  assets  of  the  copartner- 
ship, and  the  court  Is  authorized  to  ap- 
point a  receiver  to  take  charge  of  the 
same.  For  the  foregoing  reasous  let  the 
application  for  the  writ  be  denied. 

We  concur:  McFARLAND,  J.;  PATER- 
SON,  J.;  HARRISON,  J. 

We  dissent:  BEATTY,  C.  J.;  DE  HA- 
VEN,  J. 

(98  Cal.  105) 

KLAUBER  et  aL  v.  SAN  DIEGO  STREET- 
CAR CO.    (No.  19,189.) 
(Supreme  Court  of  California.    April  7,  1893.) 
Review  ok  Sbcond  Appeal. 
Though  a  determination  of  the  supreme 
court  on  a  former  appeal  is  conclusive  on  a 
second  appeal  if  the  record  presents  the  same 
matters,  either  of  fact  or  law,  such  judgment 
is  not  final  on  a  second  appeal  if  the  record  con- 
tains matters  directly  affecting  the  findings 
whereon  the  judgment  rests,  which  were  not  be- 
fore the  court  on  the  former  appeal. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  George  Puter- 
baugh,  Judge. 

Action  by  A.Klauberand  others  against 
the  San  Diego  Street-Car  Companj  to  en- 
force specific  performance  of  a  contract. 
From  a  Judgment  for  defendant,  plaintiffs 
appealed.  The  Judgment  was  reversed, 
and  Judgment  directed  to  be  entered  for 
plaintiffs.  30  Pac.  Rep.  555.  Defendant 
now  appeals,  and  plaintiffs  move  to  dis- 
miss the  appeal.  Motion  denied. 

Gibson  &  Titus,  for  appellant.  Parrlsh, 
Mossholder  &  Lewis  and  Luce  &  Mc- 
Donald, for  respondents. 

HARRISON,  J.  Motion  to  dismiss  the 
appeal.  Upon  the  trial  of  the  cause,  find- 
ings of  fact  were  made  and  filed  by  the 
court, upon  which  Judgment  was  rendered 
In  favor  of  the  defendant.   From  that 


judgment  the  plaintiffs  appealed  directly 
to  this  court,  upon  tbe  judgment  roll 
alone,  without  any  bill  of  exceptions,  and 
upon  the  hearing  in  this  court  tbe  judg- 
ment was  reversed,  and  the  superior  conrt 
directed  to  enter  a  Judgment  upon  tbe 
findings  in  accordance  with  the  prayer  of 
the  complaint,  (95  Cal.  353,  30  Pac.  Rep. 
555;)  and  upon  the  going  down  of  the 
remittitur  the  superior  court  caused  judg- 
ment to  be  entered  in  favor  of  tbe  plain- 
tiffs in  accordance  with  the  directions  of 
this  court.  Thereupon,  within  the  time 
authorized  by  section  050,  Code  Civil  Proc, 
the  defendant  prepared  a  bill  containing 
certain  exceptions  taken  by  him  at  the 
trial,  and  tbe  same  was  settled  by  tbe 
Judge  who  bad  tiled  the  case,  and  filed 
with  tbe  clerk.  Tbe  defendaut  has  uow 
appealed  from  tbe  judgment  entered 
against  It,  as  aforesaid,  bringing  up  with 
the  judgment" roll  this  bill  of  exceptions. 
Tbe  respondents  move  to  dismiss  tbe  ap- 
peal upon  the  ground  that  tbe  former  ac- 
tion by  this  court  has  become  the  law  of 
the  case,  and  that  tbe  judgment  entered 
thereunder  has  become  final,  from  wbicb 
no  further  appeal  can  be  taken. 

Tbe  "law  of  the  case"  Is  a  phrase  which 
has  been  formulated  in  this  state  to  give 
expression  to  tbe  rule  tbat  the  final  judg- 
ment of  tbe  highest  court  upon  a  question 
of  law  arising  between  tbe  parties  to  an 
aclion  on  a  given  state  of  facts  establishes 
the  rights  of  the  parties  to  that  contro- 
versy, and  is  a  final  determination  there- 
of, and,  like  a  final  judgment  in  any  other 
case.estope  tbe  parties  thereto  from  after- 
wards questioning  its  correctness.  This 
court  has  no  appellate  jurisdiction  over 
its  own  judgments,  and  such  judgment, 
therefore,  constitutes  an  estoppel  of  rec- 
ord, of  the  highest  character,  and  is  con- 
clusive between  tbe  parties  as  to  tb«  mat- 
ters adjudged.  Hence  it  has  been  invari- 
ably held  that,  upon  a  second  appeal  in  a 
cause,  this  court  must  accept  its  former 
determination  as  conclusive,  and  is  pre- 
cluded from  any  re-examination  of  the 
matters  therein  determined.  As  this  role 
is.  however,  applicable  only  to  matters 
which  have  been  determined  by  the  court, 
it  is  only  when  the  same  matters  that 
were  determined  on  the  first  appeal  are 
brought  before  it  on  the  second  appeal 
that  the  rule  can  be  invoked ;  and,  being 
a  rule  which  tends  to  prevent  a  judicial 
consideration  of  thecnse.it  is  not  to  be 
extended  beyond  the  exigencies  which  de- 
mand its  application,  and  it  is  therefore 
held  that  whenever,  upon  the  second  hear- 
ing, the  record  presents  a  different  state 
of  facts,  the  former  determination  ceases 
to  be  an  estoppel.  When  an  appeal  Is 
taken  to  this  court  the  record  on  the  ap- 
peal is  brought  here  by  the  appellant  and 
if  the  appeal  is  merely  from  tbe  judgment 
the  only  portion  of  the  records  of  the 
court  below  tbat  he  is  required  to  bring 
up  is  the  Judgment  roll,  and  "any  bill  of 
exceptions  or  statement  in  tbe  case  npotr 
which  the  appellant  relies."  Code  Civil 
Proc.  §  950.  If  a  judgment  has  been  ren- 
dered in  favor  of  tbe  defendant,  and  the 
plaintiff  appeals  therefrom,  the  defendant 
Is  only  Interested  in  maintaining  tbe  judg- 
ment, and  cannot  ask  this  court  to  con- 
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sider  any  errors  against  hlrii  which  the 
court  below  may  have  committed  at  the 
trial.  This  court  will  examine  only  the 
statement  or  bill  of  exceptions  upon 
which  the  appellant  relies,  and  In  the 
preparation  of  sued  bill  of  exceptions, 
only  such  errors  as  the  moving  party 
deems  essential  to  present  his  ground  of 
reversal,  and  so  much  of  the  evidence  as 
is  necessary  to  explain  them,  are  to  be 
included.  "Any  exception  taken  by  the 
prevailing  party,  either  to  the  exclusion 
of  evidence  offered  by  himself,  or  to  the 
admission  of  evidence  against  his  objec- 
tion, would  be  useless  and  redundant 
matter,  and  should  not  be  allowed  by  the 
Judge  as  an  amendment  to  a  bill  proposed 
by  the  losing  party.  The  amendments 
which  may  be  proposed  to  the  draft  of  a 
bill  relate  to  the  evidence  or  other  matter 
which  section  648  authorizes  to  be  stated 
in  tbe  bill  for  the  purpose  of  explaining 
the  objection  taken,  and  do  not  include 
exceptions  taken  by  the  party  proposing 
the  amendments,  or  any  evidence  or  other 
matter  necessary  to  explain  the  same." 
In  re  Gates,  90  Cal.  259,  27  Pac.  Rep.  195. 
Upon  the  hearing  in  thin  court  only  such 
errors  as  are  relied  upon  by  the  appellant 
for  th»  reversal  of  the  Judgment  will  be 
considered.  Hence  the  respondent  is  pre- 
cluded upon  the  appeal  from  having  any 
consideration  by  this  court  of  thoseerrors 
which,  if  the  Judgment  had  been  adverse 
to  bim.  might  have  been  sufficient  for  a 
reversal;  and,  even  though  a  bill  of  ex- 
ceptions containing  those  errors  had  been 
settled  by  the  Judge  before  the  appeal,  it 
would  form  no  part  of  the  transcript, 
and  would  not  be  considered  by  this 
court  upon  an  appeal  from  a  Judgment  in 
his  favor.  As  it  is  only  when,  upon  the 
second  appeal,  the  record  presents  the 
same  matters,  either  of  fact  or  of  law, 
upon  which  the  determination  of  this 
court  was  rendered  at  the  former  appeal, 
that  that  determination  Is  held  to  be  final, 
It  follows  that  if  there  Is  presented  upon 
the  second  appeal  a  different  state  of 
facts,  or  any  errors  th9t  were  committed 
by  the  trial  court  which  were  not  pre- 
sented In  the  former  record,  this  court  Is 
at  liberty  to  consider  them  as  fully  as 
though  presented  upon  a  first  appeal.  In 
case,  therefore,  the  respondent  upon  the 
first  appeal  shall  afterwards  appeal  from 
a  Judgment  rendered  against  him  upon  a 
second  trial,  in  which  tbe  same  errors 
were  committed  as  were  committed  at 
the  first  trial,  he  will  not  be  precluded 
from  having  them  considered  by  this 
court,  even  though  the  effect  thereof 
should  be  a  reversal  of  tbe  second  Judg- 
ment, and  Indirectly  a  determination  by 
this  court  that  the  first  Judgment  of  the 
court  below  should  have  been  in  his  favor. 

Section  650,  Code  Civil  Proc,  provides 
that  a  party  who  desires  to  have  the  ex- 
ceptions taken  at  a  trial  settled  in  a  bill 
may,  within  10  days  after  receiving  notice 
of  tbe  Judgment,  prepare  a  draft  thereof, 
and  have  the  same  settled  by  the  Judge. 
A  judgment  is  the  final  determination  of 
the  rlghta  of  the  parties  to  an  action  or 


proceeding,  and,  as  there  can  be  ouly  ou« 
final  Judgment  in  an  action,  if  for  any 
reason  a  Judgment  that  has  been  entered 
is  vacated,  and  another  Judgment  entered 
In  lieu  thereof,  this  last  Judgment  becomes 
the  only  one  in  the  case,  and  the  notice  of 
its  entry  is  tbe  point  of  time  from  which 
the  right  to  have  a  bill  of  exceptions 
settled  begins  to  run.  For  this  purpose 
there  is  no  distinction  between  a  Judg- 
ment rendered  by  the  trial  court  upon  its 
original  determination  of  the  cause,  and 
a  Judgment  which  it  enters  in  obedience 
to  the  direction  of  this  'court  after  an  ap- 
peal; and  a  judgment  entered  by  it  in 
obedience  to  such  direction  has  no  greater 
sanctity  upon  an  appeal  than  If  it  had 
been  entered  under  the  direction  of  this 
court  to  try  the  cause  anew,  and  render 
a  judgment  in  accordance  with  the  opin- 
ion of  this  court.  If,  in  either  case,  any 
errors  had  supervened  prior  to  the  entry 
of  the  judgment,  and  which  conduced 
thereto,  that  were  not  presented  in  the 
record  upon  the  former  appeal,  this  court 
is  not  precluded  from  their  examination. 
If  the  findings  of  fact  upon  which  the 
■Judgment  rests  are  based  upon  evidence 
that  was  improperly  admitted,  the  party 
against  whom  the  judgment  was  ren- 
dered Is  entitled  to  have  those  errors  cor- 
rected. The  'statute  permits  an  appeal 
from  a  judgment  by  any  party  who  is 
aggrieved  thereby,  and  it  also  permits 
bim  to  have  any  exceptions  taken  at  the 
trial  which  he  desires  incorporated  in  a 
bill  of  exceptions  settled  by  the  Judge.  It 
also  makes  all  bills  of  exceptions  taken 
and  filed  a  part  of  the  judgment  roll, 
(Code  Civil  Proc.  §  670.)  and  requires  the 
appellant  to  bring  to  this  court,  upon  an 
appeal  from  the  Judgment,  a  copy  of  the 
Judgment  roll,  (Code  Civil  Proc.  §  950.) 
If,  upon  such  appeal,  there  are  found  in 
the  record  matters  which  were  not  de- 
termined upon  the  former  appeal,  he  has 
the  right  to  be  heard  thereon.  In  Heinlen 
v.  Beans,  73  Cal.  240,  14  Pac.  Rep.  855,  this 
court  had  directed  the  superior  court  to 
enter  a  judgment  in  favor  of  the  defend- 
ants, and  when  the  remittitur  went  down 
snch  judgment  was  accordingly  entered. 
The  plaintiff,  however,  sought  to  procure 
an  amendment  of  his  complaint,  which 
was  denied,  and,  on  bis  appeal  from  the 
judgment  thus  entered  against  him, 
brought  to  this  court  no  other  record 
than  the  judgment  itself,  and  an  exception 
to  the  ruling  of  the  court  refusing  leave 
to  amend  his  complaint.  This  court  very 
properly  dismissed  tbe  appeal,  as  there 
was  no  pretense  of  error  in  the  Judgment 
entered  by  the  court  below.  The  present 
case  differs  materially  from  that,  how- 
ever, in  thut  it  presents  a  bill  of  excep- 
tions containing  matters  directly  affect- 
ing the  findings  of  fact  upon  which  the 
judgment  rests;  and  as  those  matters 
were  not  berore  the  court  upon  the  former 
appeal  the  "law  of  the  case"  has  no  appli- 
cation.  Tbe  motion  is  denied. 

We  concur:  PATERSON,  J.;  GAR- 
OUTTE,  J. 
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SHADf  T.  PEOPLE*  8  LUMBER  GO.  (No. 
19,176.) 

(Supreme  Court  of  California.    April  8,  1893.) 

Dismissal  of  Appeal  —  Failure  to  Film  Poihtb 
— Extension  op  Tims. 

Sap.  Ct.  Rale  2  provides  that  an  appel- 
lant ahall  file  his  points  and  authorities  within 
210  days  after  the  filing  of  the  transcript,  and 
that  the  time  shall  not  be  extended  except  by 
order  of  the  court  upon  stipulation  of  the  par- 
ties, or  an  affidavit  showing  good  cause  there- 
for, and  in  no  case  ior  more  than  20  days. 
Rule  5  provides  that  if  the  points  and  authori- 
ties are  not  filed  within  the  prescribed  time  the 
appeal  mar  be  dismissed,  on  motion,  upon  no- 
tice given.  Held  that,  to  obtain  an  order  ex- 
tending time  within  which  to  file  points  and 
authorities,  appellant  should  have  shown,  by 
the  affidavit  on  which  he  asked  for  such  order, 
the  date  when  the  transcript  was  filed,  ana 
whether  any  time  in  addition  to  that  limited  by 
the  rule  had  been  given,  either  by  order  or  by 
stipulation,  and  that,  having  failed  to  do  this, 
a  motion  to  dismiss  the  appeal  was  properly 
granted. 

In  bank.  Appeal  from  superior  court, 
Ventura  county;  B.  T.  Williams,  Judge. 

Action  by  Shaln  against  the  People's 
Lumber  Company.  There  was  Judgment 
for  defendant,  and  plaintiff  appeals.  Ap- 
peal dismissed. 

Blnckstock  &  Shepherd,  for  appellant. 
W.  H.  Wilde  and  E.  8.  Hall,  for  respond- 
ent. 

HARRISON,  J.  Motion  to  dismiss  the 
appeal.  The  transcript  in  thin  case  was 
filed  October  20, 1892,  and  on  November  1st 
tbe  respondent  stipulated  with  the  appel- 
lant that  lie  might  have  *  twenty  days  in 
addition  to  the  time  allowed  by  the  rotas 
of  this  court  in  which  to  serve  and  file 
bis  points  and  authorities,  •  *  •  and 
that  the  order  of  the  court  may  be  en- 
tered herein,  in  accordance  with  this  stip- 
ulation, upon  Its  being  filed."  The  stipu- 
lation wo s  not,  however,  filed,  nor  was 
any  order  obtained  thereon,  as  was  con- 
templated by  it;  but  on  the  8th  day  of  De- 
cember, upon  an  affidavit  of  Vincent 
Nenle,  one  of  tbe  attorneys  for  the  appel- 
lant, an  order  was  made  by  the  court 
"that  appellant  have  twenty  days' addi- 
tional time  to  tbat  allowed  by  rule  of 
court  within  which  to  prepare  and  serve 
bis  opening  brief  herein. "  Tbe  affidavit 
did  not  state  the  date  when  the  transcript 
was  filed,  or  when  the  time  allowed  by  the 
rulee  of  the  court  for  filing  points  and  au- 
thorities would  expire,  nor  did  It  state 
whether  any  order  or  stipulation  bad  been 
made,  granting  time  for  filing  points  and 
authorities;  and  whon  the  above  order 
was  asked  for  the  words,  "to  that  al- 
lowed by  rule  of  court,"  were  inserted 
therein  before  the  order  was  signed.  On 
the  19th  of  December  the  respondent 
moved  to  dismiss  the  appeal  upon  the 
ground  tbat  no  points  and  authorities  had 
been  filed  on  tbe  part  of  tbe  appellant, 
and  on  tbe  28th  of  December  the  appellant 
filed  his  points  and  authorities. 

Rule  2  of  this  eourt  requires  the  appel- 


(<W. 

lant  to  file  with  tbe  clerk  als  printed 
points  and  authorities  within  80  days  aft- 
er tbe  filing  of  tbe  transcript,  and  declares 
that  the  time  so  limited  shall  not  be  ex- 
tended "except  by  order  of  tbe  court  upon 
stipulation  of  tbe  parties,  or  an  affidavit 
showing  good  cause  therefor,  and  in  no 
case  for  more  than  twenty  days;*'  and 
rule  5  provides  that  If  tbe  points  and  au- 
thorities are  not  filed  within  tbe  rime  pre- 
scribed the  appeal  may  be  dismissed,  on 
motion,  upon  notice  given.  For  the  pur- 
pose, therefore,  of  enabling  tbe  court  to 
determine  whether  an  order  extending 
the  time  to  file  points  and  authorities 
should  be  granted,  the  proper  practice  for 
an  attorney  who  would  seek  such  addi- 
tional time  Is  to  show  by  the  affidavit  up- 
on which  he  asks  for  tbe  order  tbe  date 
when  tbe  transcript  was  filed,  and  wheth- 
er any  time  in  addition  to  that  limited  by 
tbe  rule  has  been  given,  either  by  order  or 
by  stipulation,  so  that  It  may  be  deter- 
mined therefrom  whether  it  Is  within  tbe 
discretion  of  tbe  court  to  grant  tbe  time 
asked  for.  In  tbe  present  case  tbe  time 
provided  by  the  stipulation,  as  well  as 
that  granted  by  the  order,  covered  the 
same  period  of  time,  viz.  20  days  in  addi- 
tion to  the  time  allowed  by  tbe  rules  of 
tbe  court,  and  expired  on  the  9th  day  of 
December.  The  notice  of  the  motion  to 
dismiss  tbe  appeal  was  not  served  until 
the  19th  of  December,  and  at  that  date 
tbe  respondent  bad  the  right,  under  rule 
6.  to  a  dismissal.  The  right  of  the  re- 
spondent to  have  the  appeal  dismissed 
must  be  determined  by  the  facts  as  they 
existed  at  the  time  that  notice  of  tbe 
motion  was  given,  and  was  not  destroyed 
by  tbe  subsequent  filing  of  points  and  au- 
thorities on  tbe  part  of  the  appellant. 
Rules  of  court  are  designed  to  facilitate 
the  business  of  the  court,  as  well  as  for  the 
convenience  of  litigants,  and  the  rule  re- 
quiring tbe  points  and  authorities  on  be- 
half of  tbe  respect!  vo  parties  to  be  filed 
within  specified  times  after  the  filing  of 
the  transcript  confers  rights  which  may 
be  enforced  by  the  litigants.  The  right  of 
the  appellant  to  be  heard  depends  In  the 
first  place  upon  his  compliance  with  the 
provisions  of  the  Code  of  Civil  Procedure 
in  taking  his  appeal,  as  well  In  tbe  man- 
ner as  within  the  time  provided  by  that 
Code;  and  after  his  appeal  has  been  taken 
his  right  to  a  consideration  thereof  by  this 
court  depends  upon  bis  compliance  with 
the  rules  of  this  court  in  perfecting  bis  ap- 
peal by  filing  bis  transcript,  and  thereaft- 
er his  points  and  authorities,  within  the 
time  specified  in  those  rules.  Tbe  rules 
themselves  provide  for  additional  time  to 
be  granted  if,  by  reason  of  any  interven- 
ing cause,  through  no  fault'  of  the  appel- 
lant, be  may  bave  been  prevented  from  a 
strict  compliance  therewith;  but.  If  the 
appellant  would  invoke  such  provision, 
he  must  bring  himself  within  the  terms 
upon  which  the  favor  Is  to  be  granted. 
If  be  neglects  to  procure  a  stipulation 
from  the  respondent,  or  an  order  of  the 
court  upon  a  proper  affidavit,  he  is  not  In 
a  position  to  resist  a  motion  of  tbe  re- 
spondent to  enforce  tbe  penalty  which 
tbe  rules  bave  declared  shall  follow  sucb 
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neglect.1  The-  motion  to  dismiss  the  ap* 
peal  la  granted. 

We  concur:  BEATTY,  C.  J. ;  DE  HA- 
VEN. J.;  PATERSON,  J.;  McFARLAND, 
J.;  GAROOTTE,  J.;  FITZGERALD,  J. 
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PEOPLE  t.  SHERMAN.    (No.  20,922.) 
(Supreme  Court  of  California.    April  11,  1893.) 
Information— Indorsing  Names  or  Witnesses— 

LaKCENT — Evi  DEN  OB—  INSTRUCTIONS. 

L  The  names  of  witnesses  examined  before 
the  committing  magistrate  need  not  be  inserted 
at  the  foot  of  or  indorsed  on  the  information 
filed  in  court  against  defendant  after  he  had 
been  examined  before  such  magistrate,  though 
Pen.  Code,  |  943,  provides  that  when  an  Indict- 
ment is  found  the  names  of  the  witnesses  before 
the  grand  jury  must  be  so  indorsed. 

2.  Where  there  is  evidence  before  the  con- 
victing magistrate  that  a  watch  was  taken 
from  one  B.  when  he  was  asleep,  and  when  de- 
fendant and  one  F.  were  present,  and  it  was 
afterwards  found  concealed  on  the  person  of  F., 
so  as  to  indicate  that  it  must  have  been  taken 
felon  ionsly,  a  finding  by  the  trial  court  that 
defendant  had  been  legally  committed  by  the 
magistrate  will  not  be  disturbed  on  appeal. 

3.  The  stealing  of  a  watch  from  the  person 
of  another  Is  grand  larceny,  though  the  value 
of  the  watch  is  less  than  $50. 

4.  Testimony  to  show  improper  relations  be- 
tween the  state's  witnesses,  a  man  and  woman. 
In  order  to  impeach  the  woman's  testimony,  is 
inadmissible. 

5.  The  court  has  a  right  to  amend  Imper- 
fect Instructions  submitted. 

Commissioners'  decision.  Department  1. 
Appeal  front  superior  court.  Placer  coun- 
ty; J.  E.  Prewett,  Judge. 

Al.  Sherman  was  convicted  of  grand 
larceny,  and  appeals.  Affirmed. 

L.  L.  Chamberlain,  for  appellant.  A  try. 
Gen.  Hart,  for  the  People. 

BELCHER,  C.  The  defendant  and  one 
Lulu  Franks  were  examined  before  a  mag- 
istrate, and  held  to  answer  upon  a  com- 
plaint charging  them  with  the  crime  of 
larceny,  committed  in  the  county  of  Pla- 
cer,  on  or  about  the  7th  day  of  June,  1891, 
by  "willfully,  unlawfully,  feloniously,  and 
maliciously  stealing,  taking,  and  carrying 
away  one  watch  of  the  value  of  975,  the 
property  of  one  S.  T.  Bowers."  There- 
after the  district  attorney  filed  In  the  su- 
perior court  of  the  county  a  Information 
charging  that  the  defendant,  on  or  about 
the  7th  day  of  June,  1891,  in  the  county 
of  Placer,  "did  then  and  there  felonious- 
ly steal,  take,  and  carry  away  from  the 
person  of  S.  T.  Bowers  one  gold  watch, 
of  the  value  of  seventy-live  dollars,"  etc. 
When  the  defendant  was  called  upon  to 
plead  to  the  information,  he  moved  the 
court  to  set  It  aside  upon  the  grounds: 
"(1)  That  the  names  of  the  witnesses  ex- 
amined before  the  committing  magistrate 
are  not  Inserted  In  or  at  the  foot  of  said 
information,  or  Indorsed  thereon.  (2) 
That  before  the  filing  of  said  Information 
the  said  defendant  bad  not  been  legally 
committed  by  a  committing  magistrate, 
In  this:  that  after  hearing  the  proofs  it 
did  not  appear  that  a  public  offense 
had  been  committed,  and  there  was  not 


sufficient  cause  to  believe'  the  defendant 
guilty  thereof."  The  court  denied  the  mo- 
tion, and  the  defendant,  reserving  an  ex- 
ception to  the  ruling,  then*  pleaded  not 
guilty  to  the  charge.  Subsequently  the 
defendant  was  tried  and  found  guilty  of 
grand  larceny,  and  Judgment  was  entered 
that  he  be  imprisoned  in  the  state  prison 
a  t  Folsom  for  the  term  of  six  years  and 
three  months.  From  this  Judgment,  and 
an  order  denying  his  motion  for  a  new 
trial,  defendant  appeals. 

The  first  point  made  for  a  reversal  of 
the  Judgment  is  that  the  court  erred  in 
refusing  to  set  aside  the  information  upon 
both  of  the  grounds  stated  In  the  motion. 
Section  943  of  the  Penal  Code  provides: 
"When  an  indictment  is  found,  the  names 
of  the  witnesses  examined  before  the  grand 
Jury,  or  whose  depositions  may  have  been 
read  before  them,  must  be  inserted  at  the 
foot  of  the  Indictment,  or  indorsed  there- 
on, before  It  is  presented  to  the  court." 
And  section  995  of  the  same  Code  provides 
that  an  indictment  must  be  set  aside,  on 
motion,  upon  several  grounds,  and, 
among  others,  when  the  names  of  the  wit- 
nesses are  not  inserted  or  indorsed  as  re- 
quired. There  are,  however,  no  provi- 
8ions  requiring  the  names  of  witnesses  to  be 
inserted  at  the  foot  of  or  indorsed  upon  an 
information,  and  the  only  grounds  stated 
on  which  an  Information  must  beset  aside 
are:  "(1)  That  before  the  filing  thereof 
the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate;  (2)  that  it  was 
not  subscribed  by  the  district  attorney  of 
the  county."  See  sections  of  Code  above 
cited.  It  is  clear,  therefore,  that  the  court 
rightfully  refused  to  set  aside  the  Informa- 
tion upon  the  first  ground  stated. 

As  to  the  second  ground,  it  is  earnestly 
urged  that  defendant  had  not  been  legally 
committed  by  a  magistrate,  because 
there  was  no  evidence  before  the  magis- 
trate showing  that  he  was  guilty  of  the 
offense  charged.  But  there  was  evidence 
showing  that  the  watch  had  been  taken 
from  the  person  of  Bowers  when  he  was 
asleep,  and  when  defendant  and  Lulu 
Franks  were  both  present;  and  besides,  it 
was  afterwards  found  concealed  upon  the 
person  of  Lulu  Franks,  In  such  a  way  as 
to  clearly  indicate  that  it  must  have  been 
taken  feloniously.  We  do  not  think,  there- 
fore, that  it  can  be  said  there  was  no  evi- 
dence tending  to  show  the  defendant's 
guilt,  and,  this  being  so,  the  ruling  of  the 
court  below  cannot  be  disturbed  on  ap- 
peal. 

It  is  next  claimed  that  the  evidence  was 
Insufficient  to  Justify  the  verdict,  and 
that  at  most  defendant  should  have  been 
convicted  of  petit  larceny  only.  This 
claim  is  rested  upon  the  fact  that  the  prin- 
cipal evidence  that  defendant  took  the 
watch  from  the  person  of  Bowers  was 
that  of  Lulu  Franks,  an  accomplice,  and 
that  the  value  of  the  watch  was  proved 
to  be  only  "about  $45."  But  the  testimo- 
ny of  the  accomplice  was  amply  corrobo- 
rated by  other  evidence,  and.  If  the  watch 
was  taken  from  the  person  of  Bowers,  tho 
offense  was  grand  larceny,  whether  Its 
value  was  greater  or  less  than  950.  Pen. 
Code,  J  487.  There  la  no  merit,  therefore, 
in  this  point. 
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When  the  prosecution  rested,  the  de- 
fendant called  as  a  witness  Esther  Brown, 
who  testified  that  she  had  been  in  the 
connty  jail,  and  that  "  Miss  Frank's  room 
and  mine  were  right  alongside."  She  was 
then  naked,  "Did  yoo  see  any  one.  or  did 
yon  see  Mr.  Briaentine,  enter  this  woman's 
room?"  The  question  was  objected  to  by 
the  district  attorney  as  irrelevant  and  im- 
material, and  the  objection  sustained. 
This  ruling  is  now  assigned  as  error,  and 
it  is  said  by  counsel  that  "Briaentine  was 
a  witness  for  the  prosecution,  as  was  also 
Lulu  Franks,  and  it  was  proper  for  the 
defense  to  show  the  character  of  Lulu 
Franks,  and  her  deportment  while  in  Jail, 
together  with  the  relation  existing  be- 
tween her  and  Brlsentlne. "  If,  as  would 
seem  from  the  language  above  quoted,  the 
purpose  was  tr>  show  Improper  relations 
between  Brlsentine  and  Lulu  Franks,  and 
thus  to  Impeach  her  testimony,  the  ques- 
tion was  clearly  irrelevant  and  immate- 
rial, as  that  Is  not  the  way  prescribed  for 
Impeaching  a  witness.  Sections  2051,2052, 
Code  Civil  Proc.  We  see  no  error  in  the 
rutin  ur. 

Finally,  it  Is  claimed  that  the  conrt 
erred  in  modifying,  and  giving  to  the  Ju- 
ry as  modified,  certain  instructions  asked 
by  defendant,  and  in  refusing  to  give  cer- 
tain others  nsked  by  him,  and  also  in  giv- 
ing certain  instructions  of  its  own  motion. 
The  learned  attorney,  however,  simply 
quotes  the  instructions,  and  says  the  ac- 
tion of  the  court  in  regard  to  them  was 
erroneous.  The  defendant  requested  the 
court  to  give  to  the  Jury  thirty-two  sep- 
arate Instructions,  and  It  gave  twenty- 
two  of  them  as  requested,  amended  two. 
and  gave  them  as  amended,  and  refused 
to  give  eight.  It  also  gave  four  instruc- 
tions of  its  own  motion.  The  instruc- 
tions, as  amended,  stated  the  law  correct- 
ly. The  court  had  a  right,  therefore,  to 
make  the  amendments,  and  Its  action 
cannot  be  complained  of.  People  v. 
Dodge,  30  Cal.  44K;  People  v.  Hall.  94  Cal. 
695,  30  Pac.  Rep.  7.  The  Instructions  not 
given  were  properly  refused,  because  some 
of  them  had  already  been  substantially 
given,  and  the  others  did  not  correctly 
state  the  law  of  the  case.  There  was, 
therefore,  no  error  in  the  refusal.  The  in- 
structions given  by  the  court  of  its  own 
motion  were  general  statements  of  the 
law,  and  such  as  have  been  given  in  crim- 
inal cases  and  approved  by  this  court 
many  time*.  The  Instructions,  as  a 
whole,  covered  the  case,  and  seem  to 
havebeen  full,  fair,  and  correct.  We  find 
no  prejudicial  error  in  the  record,  and  ad- 
vine  that  the  Judgment  and  order  be  af- 
firmed. 

Wecoucur:  VANCLIEF.C. ;  SEARLS.C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(98  Cal.  133) 

PEOPLE  v.  AH  LEN.    (No.  20,995.) 
(Snpreme  Court  of  California.    April  11,  1893.) 
Murder— Instructions—  Reasonable  Doubt. 
On  a  mnrder  trial,  where  there  is  evi- 
dence that  defendant  and  others  were  together 


when  deceased  was  shot,  It  Is  proper  to  modify 
an  instruction  that  if  the  jury  find  that  the 
evidence  points  as  clearly  to  the  commission  of 
the  crime  by  another  as  by  defendant,  and  if 
they  entertain  a  reasonable  doubt  as  to  defend- 
ant s  guilt,  they  should  acquit  him,  by  adding, 
unless  they  find  that  such  other  person  is  the 
guilty  party,  and  that  defendant  aided  and  abet- 
ted him  in  committing  the  crime. 

In  bank.  Appeal  from  suporior  court, 
Los  Angeles  county. 

Ah  Len  was  convicted  of  mnrder,  and 
appeals.  Affirmed. 

C.  C.  Stephens  and  Oeo.  J.  Davis,  for  ap- 
pellant.  Atty.  Gen.  Hart,  for  the  People. 

PER  CURIAM.  1.  There  was  no  error  In 
admitting  the  dying  declarations  of  the 
deceased,  and  the  evidence  was  sufficient 
to  show  that  they  were  made  under  a 
sense  of  Impending  death. 

2.  The  defendant  requested  the  court  to 
give  the  following  instruction :  "The  Jury 
are  instructed  that  if  tbey  find,  from  a 
consideration  of  all  the  evidence,  that  it 
points  as  clearly  to  another  person  who 
committed  the  crime  in  question  as  ltdoes 
to  the  defendant,  and  If,  after  a  full  and 
fair  consideration  of  all  the  evidence,  the 
Jury  entertain  any  reasonable  doubt  as  to 
whether  the  defendant  is  the  guilty  party, 
theu  the  Jury  should  acquit  the  defend- 
ant. **  The  court  ga  ve  the  instruction,  but 
at  the  same  time  modified  it  by  adding 
thereto  the  following:  "Culess  you  find 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  such  other  person  is  the  guilty 
party,  and  that  the  defendant  aided  and 
abetted  him  In  committing  the  crime." 
The  court  did  not  err  in  thus  modifying 
the  instruction  requested  by  defendant. 
As  given,  the  instruction  correctly  stated 
the  law.  The  evidence  upon  th9  part  of 
the  people  tended  to  show  that  the  defend- 
ant and  others  were  acting  In  concert  at 
the  time  of  the  shooting  of  the  deceased, 
and  underthese  circumstances  the  instruc- 
tion, In  the  form  requested  r»y  defendant, 
was  misleading;  and  it  was  the  duty  of  the 
court  to  modify  it  in  the  respect  stated, 
and  instruct  the  Jury  as  it  did. 

There  are  many  other  errors  assigned, 
but  none  of  them  require  particular  dis- 
cussion.   We  find  no  error  in  the  record. 

Judgment  and  order  affirmed. 


(98  Cal.  127) 

PEOPLE  v.  GARDNER.    (No.  20,943.) 

(Supreme  Court  of  California.    April  11,  1893.) 

Criminal  Law— Judgment  —  Motion  in  Arrest 
—Term  of  Imprisonment— Evidence— Attempt 
to  Rape. 

1.  An  objection  that  an  information  for  at- 
tempt to  rape  a  girl  under  the  age  of  14  years 
states  that  the  girl  waa  11  years  old,  and  there- 
fore does  not  charpe  the  offense,  if  of  any  merit 
at  all,  is  too  technical  to  be  raised  by  motion  in 
arrest,  or  otherwise  than  by  special  demurrer. 

2.  It  is  no  ground  for  motion  in  arrest  that 
no  punishment  for  the  offense  was  fixed  by  the 
statute,  as  such  a  motion,  under  Pen.  Code,  t 
1185,  can  only  be  based  on  defects  appearing 
on  the  face  of  the  Indictment  or  information. 

3.  A  prosecution  for  attempt  to  commit 
rape  is  not  governed  by  Pen.  Code,  $  220,  pro- 
viding the  punishment  for  assault  with  intent  to 
commit  rape,  as  the  offenses  are  different 
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4.  Under  Pen.  Code,  gg  264,  671,  rape  may 
be  punished  by  life  imprisonment,  or  by  not  less 
than  five  years;  and  section  664  provides  that  an 
attempt  to  commit  an  offense  may  be  punished 
by  imprisonment  not  exceeding  one  naif  the 
longest  term  of  imprisonment  prescribed  upon 
a  conviction  of  the  offense.  Had,  that  punish- 
ment for  attempt  to  rape  by  imprisonment  for 
five  years  cannot  be  objected  to  on  the  ground 
that  the  term  of  half  a  life  cannot  be  calcu- 
lated, and  that  the  statute  therefore  prescribes 
no  punishment  for  attempt  to  rape. 

5.  Such  a  term  is  within  the  statute,  even 
assuming  that  imprisonment  for  lite  is  a  longer 
term  than  imprisonment  for  any  stated  number 
of  years. 

6.  The  testimony  of  a  witness  at  the  pre- 
liminary examination,  where  the  witness  is  out 
of  the  state  at  the  time  of  the  trial,  cannot  be 
proved  by  the  testimony  of  the  stenographer, 
who  was  present  at  the  examination,  and  heard 
the  testimony,  as  Pen.  Code,  §  686,  gives  the 
accused  the  right  to  be  confronted  with  the 
witnesses  against  him  in  the  presence  of  the 
court,  without  any  other  exception  than  that 
the  deposition  of  a  witness  at  the  preliminary 
examination  may,  under  certain  circumstances, 
be  read.  People  v.  Chung  Ah  Chue,  57  Cal. 
567,  and  People  v.  Qurise.  59  Cal.  343.  fol- 
lowed. People  v.  Carty,  19  Pac.  Rep.  490,  77 
Cal.  213,  explained. 

7.  In  a  prosecution  for  attempt  to  rape,  a 
witness  may  testify  as  to  statements  made  to 
him  by  the  prosecuting  witness  that  she  was 
going  to  get  some  money  out  of  defendant  if 
she  had  to  put  up  a  job  on  him,  as  tending  to 
show  her  prejudice  and  interest  in  the  case, 
provided  the  proper  foundation  had  been  laid 
while  she  was  on  the  stand. 

Department  1.  Appeal  from  superior 
court,  Sacramento  county;  W.  C.  Van 
Fleet.  Judge. 

Daniel  Gardner  was  convicted  of  at- 
tempt to  rape,  and  appeals.  Reversed. 

Grove  L.  Johnson  and  S.  Solon  Hall, 
lor  appellant.  Atty.  Gen.  Hart,  for  the 
People. 

GAROCTTE,  J.  The  defendant  was 
convicted  of  the  crime  of  an  attempt  to 
commit  rape  upon  a  girl  under  the  age  of 
14  years,  and  this  appeal  is  taken  from  the 
Judgment  aud  order  denying  a  motion  for 
a  new  trial. 

Defendant  moved  to  arrest  the  Judgment 
upon  the  grounds:  (1)  The  court  had  no 
Jurisdiction  to  affix  any  penalty  or  render 
any  Judgment,  for  the  reason  that  no  pun- 
ishment wna  provided  for  the  offense  by 
the  statute.  (2)  The  information  did  not 
state  facts  Hufficient  to  constitute  a  public 
offense.  The  objectionable  language  of 
the  information  is:  "Said  Lizzie  Cox  being 
then  and  there  of  the  uge  of  eleven  years." 
It  is  now  insisted  that  the  information 
does  not  show  the  child  to  have  been  un- 
der 14  years  of  age.  Appellant's  position 
has  no  merit,  and  the  objection  to  the  in- 
formation, if  it  is  objectionable,  is  entirely 
too  technical  to  be  reached  otherwise  than 
by  special  demurrer. 

As  to  the  remaining  ground  relied  upon 
to  arrest  the  judgment.  It  was  not  a  mat- 
ter that  could  be  urged  upon  the  hearing 
of  such  a  motion.  A  motion  of  that  char- 
acter can  only  be  based  upon  defects  ap- 
pearing upon  the  face  of  the  information 
or  Indictment.  Section  1185,  Pen.  Code; 
People  v.  Fair,  43  Cal.  147:  People  v.  Me- 
Carty,  48  Cal.  559.  Rut  the  question  is  be- 
fore us  upon  appeal  from  the  Judgment, 
v.32r.no.l2— 56 


and  we  proceed  to  Its  consideration.  The 
defendant  was  sentenced  to  imprisonment 
in  the  state  prison  for  the  term  of  five 
years,  and  it  is  now  asserted  that  no  pen- 
alty Is  prescribed  by  statute  for  a  convic- 
tion of  the  offense  here  charged.  It  will 
be  noticed  that  the  defendant  was  convict- 
ed of  an  attempt  to  commit  rape,  and  not 
of  the  offense  of  an  assault  with  intent  to 
commit  rape,  for  which  provision  is  made 
by  section  220  of  the  Penal  Code.  There  is 
a  distinction  between  these  offenses,  and 
the  facts  required  toprove  an  attempt  are 
not  necessarily  sufficient  to  prove  an  as- 
sault with  intent.  We  had  occasion  to 
consider  at  some  length  this  question  in 
People  v.  Lee  Kong,  95  Cal.  666,  80  Pac. 
Rep.  800,  and  leave  the>  matter  with  a  ref- 
erence to  that  enseand  the  case  of  State  v. 
Godfrey,  (Or.)  20  Pac.  Rep.  625.  Judg- 
ment was  pronouueed  upon  this  defend- 
ant by  virtue  of  section  664  of  the  Penal 
Code,  which  provides:  "Any  person  who 
attempts  to  commit  any  crime,  but  fails, 
or  is  prevented  or  intercepted  in  the  per- 
petration thereof,  is  punishable,  where  no 
provision  is  made  by  law  for  the  punish- 
ment of  such  attempts,  as  follows:  (1)  If 
the  offense  so  attempted  is  punishable  by 
imprisonment  in  the  state  prison  for  five 
rears  or  more,  or  by  imprisonment  in  a 
county  Jail,  a  person  guilty  of  such  at- 
tempt is  punishable  by  imprisonment  in 
the  state  prison, or  in  a  county  jail,  as  the 
case  may  be,  for  a  term  not  exceeding  one 
half  the  longest  term  of  imprisonment  pre- 
scribed upon  a  conviction  of  the  offense." 
In  order  to  determine,  therefore,  what  the 
punishment  for  an  attempt  to  commit 
rape  is,  wo  must  look  for  the  longest  term 
of  imprisonment  impoHed  for  the  commis- 
sion of  the  crime  of  rape.  Section  264  of 
the  Penal  Code  is  as  follows:  "Rape  is 
punishable  by  imprisonment  In  the  state 
prison  for  not  less  than  five  years."  In 
such  a  case,  where  the  minimum  punish- 
ment only  is  limited,  by  virtue  of  section 
671  of  the  Penal  Code,  the  penalty  may  be 
affixed  in  terms  at  imprisonment  for  life. 
Therefore  a  defendant  convicted  of  rape 
may  be  sentenced  to  imprisonment  in  the 
state  prison  for  the  term  of  his  natural 
life,  or  ho  may  be  sentenced  to  Imprison- 
ment for  any  specified  term  of  years  not 
less  than  five.  It  will  thus  be  observed 
that  the  court  has  the  power  to  visit  up- 
on such  defendant  either  one  of  two  judg- 
ments. It  isnow  Insisted  that  a  judgment 
of  life  imprisonment  is  a  longer  term  of  im- 
prisonment than  one  for  any  stated  num- 
ber of  years,  and,  the  statute  providing 
that  the  judgment  upon  the  defendant 
should  be  for  a  term  of  years  not  exceed- 
ing one  half  the  longest  term  prescribed 
upon  a  conviction  for  rape, it  follows  that 
the  judgment  should  be  for  a  terra  of  years 
not  exceeding  one  half  of  the  defendant's 
life;  and,  such  a  term  of  years  being  im- 
possible of  calculation,  the  statute  is 
meaningless,  and  consequently  no  penalty 
for  this  offense  is  found  in  the  law.  This 
reasoning  is  ingenious,  but  not  sound.  If 
the  statute  only  allowed  a  judgment  of 
imprisonment  for  a  term  of  years  not  less 
than  five  upon  a  conviction  of  rape,  then 
the  judgment  in  this  case  would  be  strict- 
ly within  the  law,  for  it  would  declare  a 
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terra  of  imprisonment  not  exceeding:  one 
half  the  longest  terra  that  the  court  would 
have  the  power  to  impose.  Again,  if  it  be 
conceded  that  any  terra,  no  matter  how 
long,  would  be  a  longer  term  of  imprison- 
ment than  a  judgment  of  imprisonment 
for  life,  then  the  judgment  under  investiga- 
tion comes  strictly  within  the  law.  Now, 
assuming  appellant's  position  to  be  true, 
that  a  judgment  of  imprisonment  for  life 
is  a  judgment  for  a  longer  term  than  one 
for  any  stated  number  of  years,  then  the 
judgment  at  bar  is  equally  sound,  for  the 
greater  includes  the  less;  and  if  the  judg- 
ment in  this  case  is  a  valid  judgment, com- 
puted upon  the  basis  of  any  judgment  that 
might  be  rendered  for  a  term  of  years  un- 
der a  conviction  of  rupe.  it  necessarily  is  a 
valid  judgment  computed  upon  the  basis 
of  a  judgment  of  imprisonment  lor  life,  for, 
as  counsel  for  appellant  insists,  such  judg- 
ment is  for  a  longer  terra  of  imprisonment 
than  any  Judgment  could  be  that  pre- 
scribed imprisonment  for  a  stated  time. 
In  other  words,  if  the  judgment  of  Ave 
years  Is  not  in  excess  of  one  half  of  the 
longest  term  that  could  be  given,  in  case 
the  statute  did  not  allow  a  life  Imprison- 
ment, then  it  cannot  be  In  excess  of  one 
half  of  a  life  imprisonment,  for  that  is  a 
longer  term.  The  evidence  is  sufficient  to 
support  the  verdict,  and  in  this  class  of 
cases  the  evidence  of  the  prosecuting  wit- 
ness, if  convincing  the  jury  and  satisfying 
the  law,  need  not  be  corroborated.  Peo- 
ple v.  Mayes,  66  Cal.  597.  6  Pac.  Rep.  601 ; 
People  v.  Stewart, 90  Cal.  212,  27  Pac.  Rep. 
200;  People  v.  Fleming,  94  Cal.  308,  29  Pac. 
Rep.  647. 

The  court  erred  in  admitting  the  testi- 
mony of  the  witness  Briar.  One  Stone 
was  examined  as  a  witness  at  the  prelimin- 
ary examination  of  defendant.  At  the  trial 
it  was  proven  that  said  Stone  could  not  be 
found  in  the  state,  due  diligence  being 
used.  Thereupon  the  district  attorney  at- 
tempted to  introduce  in  evidence  the  depo- 
sition of  Stone  taken  at  the  preliminary 
examination.  The  deposition  was  re- 
jected by  reason  of  a  defective  certificate 
thereto,  and  thereupon  the  stenographer, 
Briar,  was  called,  and  testified  as  to  the 
evidence  given  by  the  witness  Stone  at 
the  preliminary  examination.  One  or  the 
objections  made  to  the  admission  of  the 
evidence  .was  that  the  evidence  of  an 
absent  witness,  given  at  the  preliminary 
examination,  could  only  be  used  at  the 
trial  by  the  introduction  of  his  deposition 
taken  at  that  time.  Both  reason  and 
authority  sustain  this  position.  To  per- 
mit the  testimony  of  an  absent  witness  to 
be  given  to  the  jury  through  the  medium 
of  the  recollection  of  a  bystander  at  the 
hearing  (and  the  reporter  occupied  no 
different  position)  is  to  deprive  the  de-- 
feudant  of  the  right  to  be  confronted  by 
the  witnesses,  and  to  place  before  the  jury 
the  purest  hearsay.  While  hearsay  testi- 
mony, under  certain  peculiar  circum- 
stances, is  allowed  to  be  placed  before  the 
jury,  the  facts  here  divulged  by  the  record 
do  not  place  this  case  within  the  excep- 
tions to  the  general  rule.  Whatever  may 
be  the  rule  of  evidence  regarding  these 
matters  in  civil  actions,  as  declared  by 
section  1870,  subd.  8,  Code  Civil  Proc, 


that  rule  has  no  application  to  criminal 
cases.  Section  1102  of  the  Penal  Code  pro- 
vides: "The  rules  of  evidence  in  civil  ac- 
tions are  applicable  also  to  criminal  ac- 
tions, except  as  otherwise  provided  in  this 
Code;"  and  as  to  these  matters  it  is  very 
apparent  that  the  Penal  Code  otherwise 
provides.  Section  686  declares  the  rights 
of  a  defendant  in  a  criminal  action ;  and 
subdivision  3  thereof  provides:  "To  pro- 
duce witnesses  on  his  behalf,  and  to  be 
confronted  with  the  witnesses  against 
him  In  the  presence  of  the  court,  except 
that,  where  the  charge  has  been  prelimi- 
narily examined  before  a  committing 
magistrate,  and  the  testimony  taken 
down  by  question  and  answer  in  the  pres- 
ence of  the  defendant,  who  has  either  by 
person  or  by  counsel  had  an  opportunity 
to  examine  the  witness,  *  *  *  the 
deposition  of  such  a  witness  may  be  read 
upon  its  being  satisfactorily  shown  to 
the  court  that  he  is  dead  or  insane,  or 
cannot,  after  due  diligence,  be  found  with- 
in the  state."  The  law  thus  states  that 
the  defendant  is  entitled  to  be  confronted 
with  the  witnesses  against  him,  in  the 
presence  of  the  court,  with  but  a  single 
exception,  and  this  case  is  not  that  excep- 
tion. By  rejecting  the  official  notes  the 
court  in  effect  held  that  it  was  not  a 
deposition;  and,  that  fact  being  estab- 
lished, the  exception  provided  by  the  stat- 
ute requiring  the  presence  of  the  witness  in 
court  at  the  trial  was  not  present,  and 
the  witness'  knowledge  of  the  facts  of  the 
case  could  only  have  been  produced  before 
the  jury  from  bis  own  lips.  This  question 
was  directly  adjudicated  upon,  and  the 
foregoing  views  supported  in  People  v. 
Crmng  Ah  Chue,  57  Cal.  567,  which  decision 
was  followed  in  People  v.  Qurise,  59  Cal. 
343.  In  those  cases  it  was  held  that  the 
official  report  of  the  witness'  evidence  an 
given  at  a  previous  trial  could  not  be  re- 
ceived before  the  jury,  as  It  failed  to  come 
within  the  exception  found  lu  subdivision 
3,  §  686,  already  quoted.  If  such  evidence 
is  not  allowed  to  go  before  the  jury,  for 
the  same  reasons  the  recollections  of  per- 
sons present  as  to  what  the  witness  said 
at  the  preliminary  examination  is  doubly 
objectionable.  It  is  Intimated  in  People 
v.  Carty,  77  Cal.  213. 19  Pac.  Rep.  490,  that 
this  character  of  evidence  is  admissible, 
but  the  intimation  was  purely  voluntary, 
and  was  not  demanded  by  the  exigencies 
of  the  case.  The  rule  in  civil  actions  evi- 
dently possessed  the  mind  of  the  learned 
commissioner  at  the  time  he  threw  out 
the  suggestion.  No  authority  has  been 
called  to  our  attention,  decided  since  the 
adoption  of  the  Codes,  that  justifies  the 
admission  of  the  evidence  here  introduced. 
The  remaining  objection  to  the  adnilsaion 
of  the  evidencce  of  the  witness  Briar  does 
not  seem  to  be  well  founded  in  view  of  the 
last  provision  of  section  2047  of  the  Code 
of  Civil  Procedure. 

The  proposed  evidence  of  the  witness 
Rich  as  to  the  statements  made  to  him  by 
the  prosecuting  witness,  that  she  was 
going  to  get  some  money  out  of  the  de- 
fendant if  she  had  to  put  up  a  job  on  him. 
was  admissible  as  tending  to  show  her 
prejudice  and  Interest  in  the  case,  pro- 
vided the  proper  foundation  was  laid 


Digitized  by  Google 


LYONS  v.  KNOWLES.  888 


CaL) 

when  she  was  on  the  stand,  bat  we  are 
not  referred  to  the  folio  of  the  transcript 
where  such  evidence  may  be  found.  The 
other  statement  proposed  to  be  shown 
by  this  witness  was  clearly  not  a  proper 
matter  to  go  to  the  Jury. 

The  objections  made  by  the  attorney 
general  to  the  consideration  of  the  record 
in  t bis  case  are  technical  in  the  extreme, 
and  we  pass  them  by  as  not  demanding 
extended  notice.  We  see  no  other  matter 
in  the  record  demanding  our  attention. 
Let  the  judgment  and  order  be  reversed, 
aud  the  cause  remanded  for  a  new  trial. 

We  concur:  PATERSON,  J.;  HARRI- 
SON, J. 


(3  Cal.  Unrep.  846) 

LYONS  t.  KNOWLES  et  ai.  (No.  18,010.) 
(Supreme  Court  of  California     April  11,  1893.) 

Injcbt  to  Employs— Defective  Appliances— 
evidence. 

In  an  action  by  a  servant  against  the 
masctr  for  injuries  caused  by  the  breaking  of 
the  hook  of  the  upper  block  on  a  derrick  used 
in  moving  stone,  there  was  evidence  that  the 
hook,  which  was  of  wrought  iron,  broke  be- 
cause of  crystallization.  The  derrick,  block, 
and  hook  had  been  in  use  but  a  few  months. 
Defendant's  expert  testified  that,  if  the  iron 
had  been  flawless,  the  hook  could  have  been 
safely  used  for  about  five  years  in  lifting  from 
seven  to  ten  tons,  while  plaintiff's  expert  testi- 
fied that  if  the  hook  was  new  it  would  support 
six  tons,  which  was  the  weight  of  the  stone 
being  raised  when  the  hook  broke.  Held,  that 
the  evidence  was  insufficient  to  charge  defend- 
ant with' negligence. 

Commissioners*  decision.  Department 
I.  Appeal  from  superior  court,  Fresno 
county;  M.  K.  Harris,  Judge. 

Action  by  Charles  C.  Lyons  against  P. 
E.  Knowles  and  others  for  personal  inju- 
ries. From  a  judgment  for  plaintiff,  de- 
fendants appeal.  Reversed. 

James  O.  Magulre,  A.  A.  Moore,  and  J. 
C.  Martin,  for  appellants.  Thompson  & 
King  and  Church  &  Cory,  for  respondent. 

TEMPLE,  C.  This  action  was  brought 
to  recover  damages  for  a  personal  injury, 
alleged  to  have  been  caused  through  the 
negligence  of  defendants.  It  is  alleged 
that  defendants,  as  partners,  were  en- 
gaged in  quarrying  rock  and  transporting 
the  same  by  railroad,  and  employed  one 
Dusy  to  haul  the  rock  from  the  quarry  to 
the  railroad  station,  and  there  load  the 
same  on  the  cars;  that  by  the  terms  of 
their  contract  with  Dusy  they  agreed  to 
furnish  all  necessary  and  proper  machinery 
and  appliances  for  the  purpose  of  loading 
and  unloading  the  rock,  and  to  furnish  as- 
sistance in  loading  the  rock  from  the 
ground  onto  the  cars;  that  in  October, 
188X,  while  Dusy  was  engaged  in  hauling 
and  loading  granite  blocks  under  the  con- 
tract, defendants,  regardless  of  their  du- 
ty, and  the  lives  and  safety  of  plaintiff 
and  others  employed  In  loading  and  un- 
loading the  same,  carelessly  and  negli- 
gently caused  to  be  attached  to  a  derrick 
a  block  and  tackle  for  the  purposes  of 
loading  and  unloading  said  granite, 
which  block  and  tackle  was  used  during 
all  of  the   times  mentioned  In  the  com- 


plaint; that  said  block  and  tackle,  and 
particularly  the  hook  of  the  upper  block, 
was  imperfectly  constructed,  defective, 
weak,  and  unsafe,  and  wholly  inadequate 
in  strength  to  support  the  weight  of  a 
particular  block  mentioned  in  the  com- 
plaint, and  that  defendants  knew  of  the 
imperfection  and  unsafeness ;  that  on  the 
1st  of  December,  1888,  plaintiff  was  em- 
ployed and  hired  by  Dusy  to  load  and  un- 
load said  granite,  and  was  then  and  there, 
with  the  assistance  of  defendants  and 
employes',  engaged  in  loading  from  the 
ground  onto  a  car  a  certain  block  of  gran- 
ite, and  that,  while  so  engaged,  the  book 
alluded  to,  by  reason  of  Its  imperfection 
and  inadequacy,  broke  and  gave  way, 
without  fault  of  plaintiff, causing  the  rock 
to  fall,  crushing  his  foot  so  that  amputa- 
tion became  necessary.  After  a  demurrer 
had  been  overruled,  defendants  answered, 
denying  that  they  were  partners,  and  in 
'effect  all  the  allegations  of  the  complaint. 
The  case  was  tried  by  a  Jury,  which  re- 
turned a  verdict  for  plaintiff.  A  motion 
for  a  new  trial  was  made  by  defendants, 
one  of  the  grounds  of  which  was  that  the 
evidence  was  insufficient  to  support  the 
decision.  The  motion  having  been  denied, 
the  defendants  appeal  from  the  judgment 
and  from  the  order  denying  them  a  new 
trial. 

On  the  trial  plaintiff  testified  that  he 
was  employed  by  Dusy,  but  did  not  know 
the  contract  between  Dusy  and  defend- 
ants; that  Dusy  was  engaged  In  hauling 
granite  from  the  quarry  to  the  switch, 
and  in  loading  it  upon  the  cars;  that  de- 
fendants bad  erected  at  the  switch  a  der- 
rick, to  be  used  in  loading  the  granite  up- 
on the  cars.  Plaintiff  was  employed  by 
Dusy  to  attend  to  the  loading  at  the 
switch.  When  the  cars  were  ready  to  re- 
ceive the  granite  as  It  came  down  on  the 
wagons,  Mr.  Busy's  teamsters  and  plain- 
tiff loaded  it  from  the  wagons  to  the  cars. 
If  no  cars  were  there  when  hauled,  the 
rock  was  unloaded  on  the  ground,  and. 
when  the  cars  came,  defendants  always 
sent  men  to  assist  him.  Defendants  or 
their  clerk  would  designate  what  rock 
should  go  upon  certain  cars,  but  otherwise 
exercised  no  supervision  or  control  of  the 
matter  of  loading.  Appellants  urge  many 
reasons  for  a  reversal  of  the  judgment, 
among  them  that  the  evidencesbows  that 
defendants  were  guilty  of  no  negligence. 

Plaintiff's  account  of  the  accident  was 
as  follows:  "I  was  engaged  in  loading  a 
lar«e  block  of  granite,  weighing  about 
six  tons,  from  the  ground  to  a  flat  car. 
Lo^uis  Knowles,  the  bookkeeper  of  defend- 
ants, his  son,  and  Mr.  Johnson,  all  of 
whom  were  In  the  employment  of  F.  E. 
Knowles  &  Co.,  were  helping  me.  We  had 
hoisted  the  block  of  granite  from  the 
ground,  and  swung  it  around  over  the  flat 
car.  I  think  I  gave  all  the  orders  that 
were  given  on  that  occasion.  When  the 
granite  block  bad  been  hoisted  to  a  suffi- 
cient height  to  swing  clear  of  the  car,  I 
put  on  the  brake  on  the  winch  with  which 
we  did  the  hoisting,  and  gave  the  lever  of 
the  brake  to  Mr.  Louis  Knowles,  and  told 
him  to  hold  it.  I  then  took  hold  of  a 
rope  attached  to  the  granite  block,  and 
swung  it  around  over  the  car  and  fixed  it 
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In  the  position  In  which  It  should  rest 
upon  the  car.  •  •  •  I  was  holding  the 
block  of  granite  in  powitlon.  1  reached 
over  with  my  right  hand  to  get  a  timber 
to  place  under  the  end  of  the  block  of  gran- 
ite when  lowered  to  the  car.  I  had  my 
left  band  still  on  the  block  of  granite, 
steadying  It.  J  ast  as  I  leaned  over  to  get 
hold  of  the  timber,  the  hook  of  the  upper 
block  attached  to  the  end  of  the  boom, 
and  from  which  the  granite  block  was  sus- 
pended, broke,  and  the  granite  block  fell 
on  my  foot.**  He  also  testified  that  he 
thought  the  derrick  was  improperly 
rigged,  because  the  block  with  three 
sheaves  was  at  the  bottom,  and  the 
block  with  two  sheaves  was  at  the  top. 
It  unght  to  hove  been  reversed.  Al6o, 
that  the  derrick  had  been  erected  by  Dusy, 
at  the  quarry  in  May  or  June,  1888,  and 
that  witness  had  been  employed  by  Dusy 
for  several  months  prior  to  August  of  that 
year,  and  while  so  employed  he  worked 
with  the  same  derrick.  He  also  testified, 
on  cross-examination,  that  he  did  not 
know  the  exact  w  right  of  the  rock,  but 
thought  it  was  between  five  and  six  tons; 
that  they  had  previously  loaded  several 
blocks  of  the  same  size  with  the  one 
which  fell  on  bis  foot  with  the  same  der- 
rick, and  the  same  block  and  tackle,  and 
the  same  hook  that  broke.  Another  wit- 
nesH  said  that  the  derrick  was  Improperly 
rigged,  because  the  three  h  heaves  ought  to 
have  been  at  the  top  instead  of  at  the 
bottom.  The  weight  would  have  been 
more  evenly  distributed,  and  a  Jolt  or  Jar 
would  not  have  caused  s«»  great  a  strain. 
He  said :  "Sometimes  in  hoisting  rock  the 
second  row  of  col  is  of  the  rope  on  the 
drum  of  the  winch  will  slip  through  the 
first  row,  causing  a  Jar,  and  straining  the 
derrick."  There  was  no  Jan  during  the 
raising  of  the  rock  which  fell  and  injured 
plaintiff. 

It  appeared  that  the  hook  was  com- 
posed of  common  wrought  iron,  an  inch 
and  a  quarter  thick,  and  the  evidence 
tended  to  show  that  the  break  was  caused 
by  the  crystallization  of  the  iron, — a  defect 
which  no  one  could  have  discovered  by  ex- 
amining the  iron.  A  witness  was  ex- 
amined Tor  plaintiff  as  an  expert  who  said 
that  he  was  a  machinist,  but  did  not 
know  the  breaking  weight  of  common 
black  iron.  He  was  allowed  to  testify, 
however,  without  objection  on  that 
ground,  and  said  he  thought  the  hook, 
when  new,  would  not  sustain  more  than 
six  tons  as  a  breaking  weight;  didn't 
think  it  would  be  safe  in  hoisting  a  ton 
when  It  broke,  but  thought  the  breaking 
weight  of  such  a  hook  would  be  about 
six  tons,  and  its  working  weight  about 
four  tons.  He  thought  from  appearances 
that  the  block  and  tackle  were  old.  De- 
fendants proved  by  Doay,  whose  testimo- 
ny was  uncontradicted,  that  the  derrick 
and  block  and  tackle  were  procured  new 
in  March  of  that  year,  and  had  therefore 
been  used  only  a  few  months  before  the 
accident;  and  by  Sheppard,  a  civil  engi- 
neer, who  claimed  to  be  familiar  with  the 
tensile  strength  of  iron  and  steel,  that  the 
lowest  tePHile  strength  of  an  inch  bar  of 
common  black  iron  was  22  tons;  and  he 
said  that  in  80  experiments  conducted  by 


scientific  men  the  lowest  breaking  weight 
found  was  22  tons.  The  hook  which 
brokp  here  was  one  inch  and  a  quarter, 
and  should  sustain  a  weight  In  excess  of 
22  tons,  by  at  least 25 per  cent.  Bethought 
if  the  iron  had  been  free  from  flaw  it 
could  safely  have  been  used  for  from  four 
to  five  years  In  lifting  from  seven  to  ten 
tons.  The  hook  had  not  been  used  one 
year.  Bercbig,  plaintiff's  expert  witness, 
thought  it  must  have  been  old,  but  said, 
if  new,  It  would  support  six  tons.  But, 
to  charge  defendants  with  negligence  in 
allowing  the  hook  to  be  used,  it  must 
not  only  appear  that  it  was  in  fact  insuffi- 
cient, but  that  defendants  knew  of  Us  de- 
fectiveness, or  by  the  use  of  ordinary  dili- 
gence and  care  could  have  known  it.  It 
was  shown  that  the  iron  was  apparently 
sound,  and  that  its  defect  could  not  have 
been  discovered  by  an  examination.  It 
was  apparently  sufficient  for  the  purpose 
for  which  it  was  used.  It  had  been  fre- 
quently used  in  lifting  blocks  of  the  same 
site.  Although  It  proved  to  be  in  fact  in- 
sufficient. Its  contiuued  use  under  such  cir- 
cumstances is  not  proof  of  negligence. 
Sappenfleld  v.  Railroad  Co.,  91  Cal.  57,  27 
Pac.  Bep.  590. 

As  to  toe  rigging  of  the  derrick,  plain- 
tiff's means  of  knowledge  of  the  defect, 
if  any,  was  at  least  equal  to  defendants'. 
It  appears  as  a  fact  that  he  did  not  know 
of  it,  and,  as  there  was  no  Jolt  or  Jar  at 
the  time  of  the  accident,  it  is  difficult  to 
see  bow  it  could  have  contributed  to  the 
accident.  The  injury,  therefore,  must  be 
attributed  to  accident  for  which  no  one 
can  be  held  responsible.  An  em  pi  oyer  does 
not  guaranty  the  sufficiency  of  appliances 
furnished,  but  only  for  the  exercise  of  such 
skill  and  diligence  in  providing  safe  ma- 
chinery as  discreet  and  prudent  men 
would  use  where  the  risk  is  their  own.  I 
do  not  think  negligence  on  the  part  of  de- 
fendants could  reasonably  be  inferred  from 
the  evidence.  Taking  this  view  of  the 
case,  it  is  not  necessary  to  consider  the 
other  points  raised.  For  the  purpose  of 
this  decision  it  is  assumed,  but  not  decid- 
ed, that  defendants  would  have  been  re- 
sponsible had  It  been  shown  that  there 
was  negligence  in  the  use  of  the  derrick. 
I  think  the  Judgment  and  order  should  be 
reversed,  and  a  new  trial  had. 

We  concur:    VANCLIEF.  C;  SEARLS, 

C. 

PER  CDRIAM.  For  the  reasons  given 
in  the  foregoing  opinion  tbejudgment  and 
order  appealed  from  are  reversed,  and  a 
new  trial  ordered. 


(98  Cal.  40) 

KISLEY  v.  GRAY  et  aL    (No.  18,013.) 
(Supreme  Court  of  California.    March  29, 
1893.) 

Action  on  Notb—  Want  or  Consideration— In* 

DOUSBMBNT  AFTER  MaTCRITT. 

Where,  in  an  action  against  the  maker 
and  payee  of  a  note  which  plaintiff  had  pur- 
chased after  maturity,  it  appears  that  the  note 
was  given  iu  payment  for  a  portion  of  a  mine, 
and  that  the  mine  was  worthless,  the  defense 
of  failure  of  consideration,  which  would  have 
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been  good  in  an  action  on  the  note  by  the  payee, 
is  good  as  against  plaintiff,  who  acquired-  the 
note  after  maturity. 

Department  1.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris, 
Judge. 

Action  by  one  Risley  against  one  Gray 
and  others  on  a  promissory  note.  Judg- 
ment was  entered  in  favor  of  defendants, 
and  plaintiff  appeals.  Affirmed. 

Say  le  A  Cold  well,  for  appellant.  Church 
&  Cory,  for  respondents. 

HARRISON,  J.  Action  upon  a  promis- 
sory note. executed  by  the  defendant  Gray 
to  the  defendant  Stevens.  Tbe  plaintiff's 
title  to  the  note  wus  derived  by  a  purchase 
thereof  after Its  maturity  at  a  sheriff's  sale 
under  an  execution  issued  upon  a  judg- 
ment against  Stevens.  The  note  had  been 
executed  by  Gray  in  part  payment  for  the 
purchase  of  an  interest  in  a  mine  in  Fresno 
county.  At  tbe  time  of  the  purchase  and 
execution  of  the  note,  Stevens  represented 
to  Gray  that  the  value  of  the  ore  in  the 
mine  was  enough  when  worked  out  to 
meet  the  amount  of  the  purchase  price 
and  notes  given  therefor,  and  the  pur- 
chase by  Gruy  and  the  execution  of  the 
note  were  made  in  reliance  upon  these  rep- 
resentations. Upon  working  the  mine  it 
proved  to  he  of  no  value,  and  thereupon 
Gray  and  Stevens  mutually  agreed  to  a 
surrender  of  the  note  and  cancellation  of 
ita  obligation,  but  the  note  Itself  was  left 
with  Stevens,  and  was  not  in  fact  deliv- 
ered to  Gray.  This  agreement  was  after 
tbe  maturity  of  tbe  note,  and  prior  to  the 
purchase  by  tbe  plaintiff  at  the  sheriff's 
sale.  The  defendant  (Jray,  in  his  answer, 
alleged  that  the  only  consideration  for  tbe 
note  was  tbe  purchase  of  this  interest  in 
tbe  mine,  and  that  be  made  the  purchase 
upon  the  mutual  agreement  and  under- 
standing between  him  and  Stevens  that 
tbe  mine  was  worth  more  than  tbe 
amount  paid  for  it,  but  that  in  fact  it  was 
of  no  value  whatever.  At  the  trial  the 
court  found  in  accordance  with  these  alle- 
gations. These  findings  have  not  been  ex- 
cepted  to  by  the  plaintiff,  and  are  sufficient 
to  sustain  the  Judgment.  If  Stevens  had 
brought  an  action  against  Gray  upon  this 
note,  the  failure  of  consideration  would 
have  been  a  sufficient  defense  thereto,  and 
tbe  plaintiff,  having  acquired  the  note 
after  its  maturity,  took  It  subject  to  the 
same  defense.  This  renders  it  unnecessary 
to  consider  what  would  have  been  the 
effect  of  the  failure  to  surrender  the  note 
to  Gray  In  pursuance  of  the  oral  agree- 
ment between  him  and  Stevens  for  its  can- 
cellation. If  tbe  note  had  in  fact  been  upon 
a  sufficient  consideration.  The  Judgment 
and  order  denying  a  new  trial  are  affirmed. 

We  concur:  GAROUTTE,  J.;  PATER- 
SON,  J.  m=saas, 

(101  Cal.  622) 

GORDON  v.  CITY  OF  SAN  DIEGO.  (No. 
18,031.) 

(Supreme  Court  of  California.   April  17,  1893.) 

QUIBTINO  TlTLB— EVIDRXCB—  ESTOPPEL. 

L  By  Act  Jan.  30,  1852,  the  city  of  San 
Diego  was  organized,  and  the  board  of  trustees 


authorised  to  sell  as  much  city  property  as  was 
necessary  to  pay  certain  debts.  Seotion  11  pro- 
vides that,  "when  the  debts  of  the  city  are  paid, 
no  more  of  the  city  property  shall  be  sold,  ex- 
cept by  a  vote  of  the  inhabitants  of  said  city 
they  shall  be  authorized  to  do  so."  Act  Feb.  i. 
1874,  |  1,  provides  that  "no  deed  •  *  • 
made  prior  to  the  24th  day  of  November,  1871, 
for  and  on  behalf  of  the  city  of  San  Diego 
•  •  *  for  a  valuable  consideration,  by  the 
corporate  authorities  of  the  city,  shall  be  In- 
valid by  reason  of  the  want  of  a  corporate 
seal."  Held,  in  an  action  against  said  city  by 
its  grantee,  to  quiet  title  to  land  under  a  deed 
made  in  1869,  which  recited  that  the  officers 
who  executed  the  Same  were  authorized  so  to 
do  by  a  vote  of  the  inhabitants,  sach  deed  is 
admissible  in  evidence,  though  it  was  not  at- 
tested by  defendant's  corporate  seal. 

2.  In  an  action  to  quiet  title  to  the  east 
half  of  a  tract  of  land,  it  appeared  that  defend- 
ant, being  the  owner  of  the  entire  tract,  con- 
veyed to  plaintiff  the  undivided  half  interest 
therein;  that  afterwards,  but  before  plaintiff's 
deed  was  recorded,  defendant  conveyed  to  an- 
other the  west  half  of  the  tract  in  fee.  Held, 
that  the  fact  that  defendant  thus  undertook  to 
convey  the  entire  interest  in  the  west  half  of 
the  tract  did  not  estop  it  to  claim  its  undivided 
interest  in  the  east  half. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Diego 
county ;  W.  L.  Pierce,  Judge. 

Action  to  quiet  title  by  H.  C.  Gordon 
against  the  city  of  San  Diego.  Plaintiff 
had  judgment,  and  defendant  appeals. 
Reversed. 

William  H.  Fuller,  for  appellant.  Cas- 
sins  Carter,  for  respondent. 

SEARLS,  C.  This  is  an  action  to  quiet 
title  totheeast  half  of  pueblo  lot  1,215,  con- 
taining about  45  acres  of  land,  situated  In 
the  city  or  San  Diego.  The  appeal  is  taken 
by  defendant  from  a  judgment  in  favor  of 
plaintiff,  adjudging  him  to  be  entitled  to 
said  enst  half  of  pueblo  lot  1.215.  according 
to  the  Poole  map  of  the  pueblo  lands  of 
tbe  city  of  Sun  Diego  made  in  1856,  and 
adjudging  that  defendant  has  no  title 
thereto,  etc. :  also  from  an  order  denying 
a  motion  for  a  new  trial.  The  city  of  San 
Diego  was  a  municipal  corpora  tiou,  or- 
ganized under  two  acts  of  the  legislature, 
approved  January  30,  1852,  and  April  2S, 
1852,  respectively.  The  title  of  respondent 
is  derived  from  the  appellant,  the  city  of 
San  Diego,  through  a  con  vey a uce  executed 
by  the  trustees  of  said  city  on  tbe  27th 
day  of  February,  186!),  to  one  Thomas 
Whaley,  and  wbi<*h  conveys  "the  undivid- 
ed half  of  lot  twelve  hundred  and  fifteen, 
(1,215.)  according  to  the  official  map  of 
said  city  made  by  Charles  F.  Poole,  A.  D. 
1856,  and  on  file, "  etc.  The  deed  is  execut- 
ed by  tbe  president  and  trustees  of  the 
city,  who  attach  their  private  seals,  It 
being  recited  that  no  corpc rate  seal  bad 
been  "as  yet  provided."  Among  the  re- 
citals of  the  deed  are  the  following: 
"Whereas,  the  president  and  trustees 
aforesaid,  by  tbe  voteof  the  duly-qualified 
electors  of  tbe  said  city  of  San  Diego,  at  an 
election  for  the  especial  purpose,  held  in 
said  city  on  the  25tb  day  of  May,  A.  D. 
•1868,  in  pursuance  of  the  provisions  of  an 
act  of  the  legislature  of  the  state  of  Cali- 
fornia eu titled  '  An  act  to  repeal  the  char- 
ter of  tbe  city  of  San  Diego,  and  to  create 
a  board  of  trustees,'  approved  January  30, 
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1852,  were  directed,  authorized,  and  em- 
powered to  sell  pueblo  or  city  lands,  the 
property  of  said  city ;  and  whereas,  on  the 
twenty-seventh  day  of  February,  A.  D. 
1*69.  the  said  president  and  trustees,  In 
compliance  with  said  vote  and  said  act  of 
the  legislature,  sold  to  said  party  of  the 
second  part  the  land  and  premises  herein- 
after described  for  the  sum  of  twenty  dol- 
lars in  gold  coin  of  the  United  States  of 
America,  being  at  the  price  of  twenty-five 
cents  per  acre,  upon  the  conditions  provid- 
ed for  and  prescribed  in  a  certain  resolu- 
tion or  order  of  said  board  of  trustees, 
made  and  entered  on  the  8th  day  of  June, 
A.  D.  1868;  and  said  party  of  the  second 
part  has  made  and  completed  all  the  im- 
provements upon  said  lands  by  said  reso- 
lutions or  order  required  to  be  made,  and 
has  fully  paid  said  sum  of  twenty  dollars 
into  the  treasury  of  said  city. "  The  con- 
veyance was  duly  acknowledged,  and  was 
recorded  in  the  office  of  the  county  record- 
er of  the  county  of  San  Diego,  August  21, 
1869.  On  the  28th  day  of  February,  1869, 
the  same  trustees,  hy  a  like  deed  contain- 
ing Mke  recitals,  conveyed  the  west  half  of 
the  same  lot  (No.  1,215)  to  one  J.  C.  Bab- 
cock,  which  deed  was  acknowledged  and 
duly  recorded  March  1, 18G9,  viz.  prior  to 
the  acknowledgment  and  recordation  of 
Whaley's  deed.  At  u  special  meeting  of 
the  board  of  trustees  held  June  8,  1868,  it 
was  resolved  "tbot  the  only  way  poeblo 
lands  will  be  granted  is  asfollows."  Then 
follow  the  conditions,  which  are,  in  sub- 
stance, that  one  half  of  the  purchase  price 
Is  to  be  paid  on  securing  certificate;  the 
land  to  be  occupied  and  improved  within 
six  months  after  certificate  is  taken,  and- 
it  must  be  taken  out  within  one  month 
after  approval  of  the  petition;  $250  worth 
of  improvements  to  be  placed  upon  tracts 
of  40  acres  or  less,  and  $400  upon  tracts  of 
80  acres,  within  one  year,  and.  If  not 
made,  previous  payment  to  be  forfeited, 
and  land  to  revert  to  the  city.  When  the 
improvements  were  made,  the  petitioner 
became  entitled,  upon  payment  of  the  resi- 
due of  the  purchase  price,  to  a  deed;  sur- 
veys to  be  made  at  expense  of  purchaser. 

It  was  conceded  at  the  trial  that  title  to 
the  pueblo  lands,  of  which  lot  1,215  was  a 
part,  was  at  the  date  of  the  execution  of 
the  Whaley  deed  in  the  city  of  San  Diego, 
and  that  whatever  title  passed  by  that 
conveyance  was  vested  in  H.  C.  Gordon, 
the  respondent.  Appellanl  objected  at  the 
trial  to  the  introduction  of  the  Whaley 
deed  upon  several  grounds,  the  most  im- 
portant of  which  was  that  said  deed  was 
not  executed  on  the  part  of  the  city  as  re- 
quired by  law.  The  specification  of  the 
reasons  why  not  executed  an  required  by 
law  shows  that  there  was  no  showing 
that  the  city  ever  passed  a  resolution  au- 
thorizing the  sale  or  transfer  of  the  proper- 
ty described  in  the  deed ;  that  the  property 
was  not  sold  or  conveyed  in  accordance 
with  the  charter  of  the  city  of  San  Diego. 
The  Whaley  deed  recites  the  particular 
facts  upon  which  the  authority  of  the  city 
trustees  to  convey  is  supposed  to  be 
founded. 

That  particular  recitals  in  a  deed  are 
binding  upon  parties  and  privies,  and 
that  this  doctrine  applies  to  the  author- 


ised acts  of  a  corporation,  does  not  seem 
to  be  disputed  by  appellant.  It  Is  essen- 
tial to  an  estoppel  by  deed  that  the  deed 
Itself  should  be  a  valid  instrument;  and  if 
void,  though  under  seal,  it  does  not  work 
an  estoppel  at  law  or  in  equity.  Cafrey  v. 
Dudgeon,  88  Ind.  512;  Merriam  v.  Rail- 
road Co.,  117  Mass.  241.  The  contention 
of  counsel  for  appellant  is  that,  the  deed 
to  Whaley  not  being  executed  under  the 
corporate  seal  of  the  city  of  San  Diego, 
before  it  was  admissible  in  evidence  re- 
spondent should  have  been  required  to 
show  that  the  corporate  authorities  pos- 
sessed the  power  to  sell  the  property,  that 
it  was  sold  under  such  power,  and  that 
the  board  of  trustees,  when  assembled 
and  acting  as  such,  sold  the  property,  and 
directed  the  execution  of  the  deed  to 
Whaley.  The  city  of  San  Diego,  as  it  ex- 
isted at  the  date  of  the  execution  of  the 
Whaley  deed,  as  before  stated,  was  or- 
ganised under  an  act  of  the  legislature  of 
the  state  of  California  approved  January 
80. 1852.  and  by  an  act  approved  April  28, 
1852.  The  first-named  act  provided  for 
the  election  of  three  trustees,  one  of  whom 
should  be  president,  etc.  The  seventh  sec- 
tion of  the  act  authorized  the  board  of 
trustees  to  sell  as  much  of  the  property  of 
the  city  as  was  necessary  to  pay  its  debts, 
"giving  at  least  ten  days' notice  of  any 
property  to  be  sold,  and  to  continue  the 
sale  from  time  to  timo  until  said  debt  is 
paid."  Section  11  of  the  *ct  provided 
that,  "when  the  debts  of  said  city  are 
paid,  no  more  of  the  city  property  shall 
be  sold,  except  by  a  vote  of  the  inhabit- 
ants of  said  city  they  shall  be  authorised 
to  do  so,"  etc.  It  appears  from  the  act 
that  there  had  been  a  previous  corpora- 
tion of  the  same  city,  the  charter  of  which 
was  repealed  ny  the  act  first  above  cited, 
and  the  provisions  of  section  7  were  in- 
tended to  apply  to  the  payment  of  the 
debts  thereof.  The  language  of  section  11, 
that  after  the  debts  were  paid  "no  more 
of  the  city  property  shall  be  sold,  except 
by  a  vote  of  the  inhabitants  of  said  city 
they  shall  be  authorized  to  do  so."  must 
be  construed  to  empower  the  trustees  to 
sell  upon  a  vote  in  favor  thereof.  When 
the  debts  were  paid,  the  power  of  the 
trustees  under  section  7  ceased,  and  there- 
after their  power  of  alienation  came,  if  at 
all,  from  section  11  and  the  vote  of  the 
inhabitants.  According  to  the  recitals  of 
the  Whaley  deed,  the  qualified  electors,  at 
an  election  for  that  purpose  held,  directed, 
authorised,  and  empowered  the  trustees 
to  sell  the  land  in  question,  and  the 
board  of  trustees  duly  assembled,  and,  act- 
ing as  such  by  resolution,  prescribed  the 
terras  and  conditions  upon  which  sales 
would  be  made.  The  recitals  in  the  deed, 
coupled  with  the  law,  are  sufficient  evi- 
dence to  bind  the  parties  and  show  that 
title  passed  by  the  deed,  provided  it  was 
properly  executed.  We  have  seen  before 
that  it  was  executed  by  the  trustees,  who 
purported  to  act  for  and  in  the  name  of 
the  city,  except  that  they  signed  their 
uames  as  trustees,  and  affixed  their  pri- 
vate seals,  etc.  On  the  7th  day  of  Febru- 
ary, 1874,  an  act  of  the  legislature  was  ap- 
proved in  the  following  language:  "Sec- 
tion 1.   No  deed,  conveyance,  or  grant  of 
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land  In  fee,  tnade.prlor  to  the  24th  day  of 
November,  A.  D.  1871,  for  and  on  behalf  of 
the  city  of  San  Diego  and  the  inhabitants 
thereof,  for  a  valuable  consideration,  by 
the  corporate  authorities  of  said  city, 
shall  be  Invalid  by  reason  of  the  want  of 
a  corporate  seal,  but  all  of  said  deeds, 
conveyances,  and  grants  shall  have  the 
same  force,  effect,  and  validity  as  If  a  cor- 
porate aeal  of  said  city  bad  been 'regularly 
provided  and  properly  affixed  thereto  by 
the  proper  corporate  authorities  or  said 

Tt  is  uot  deemed  necessary  to  go  to  any 
great  length  in  discussing  the  question  of 
the  power  of  the  legislature  to  enact  valid 
curative  laws.  The  field  is  a  broad  one, 
often  Involving  questions  of  constitutional 
law,  vested  rights,  retroactive  laws,  etc., 
and  giving  rise  to  distinctions  sometimes 
too  subtle  to  be  readily  grasped  by  the 
ordinary  mind.  Judge  Cooley.ln  his  work 
ou  Constitutional  Limitations,  at  page 
457,  states  concisely  the  rnle  on  this  sub- 
ject, thus:  w  If  the  thing  wanted  or  failed 
to  be  done,  and  which  constitutes  the  de- 
fect in  the  proceedings,  is  something  the 
necessity  for  which  the  legislature  might 
have  dispensed  with  by  prior  statute, 
then  it  is  not  beyond  the  power  of  the  leg- 
islature to  dispense  with  it  by  subsequent 
statute;  and  if  the  irregularity  consists 
in  doing  some  act.  or  in  the  manner  or 
mode  of  doiug  some  act,  and  which  the 
legislature  might  have  made  immaterial 
by  prior  law.it  is  equally  competent  to 
make  the  same  immaterial  by  a  aubse- 
quent  law."  Tested  by  this  rule,  all 
doubt  must  vanish  as  to  the  power  of  the 
legislature  to  enact  the  curative  law 
above  quoted.  No  question  has  ever  been 
suggested,  so  far  an  known,  of  the  power 
of  the  legislative  branch  of  government  to 
abolish  the  distinction  between  sealed  and 
unsealed  instruments,  as  was  done  by  sec- 
tion 1223  of  the  Civil  Code.  That  a  like 
provision  might  be  enacted  in  reference  to 
corporate  and  official  documents  can 
scarcely  admit  of  a  doubt.  It  is  therefore 
held  that  the  deed  of  conveyance  to 
Wbaley  is  to  be  taken,  received,  and  In- 
terpreted between  the  parties  to  this  ac- 
tion precisely  as  though  sealed  with  a 
corporate  seal  of  the  city  of  San  Diego 
at  the  date  of  Its  execution.  Had  vested 
rights  in  third  parties  accrued  between 
the  execution  of  the  instrument  and  the 
passage  of  the  curutive  act,  a  different 
question  would  be  presented.  That  ques- 
tion need  not  concern  us  in  the  present 
case.  Treating  the  deed  as  duly  executed 
in  point  of  form,  under  a  statute  con- 
ferring power  upon  the  officers  to  sell  and 
convey  the  lands  of  the  city  upon  a  ma- 
jority vote  of  the  Inhabitants,  the  re- 
citals in  the  deed  that  an  election  bad 
been  held  pursuant  to  the  provisions  of 
the  statute,  at  which  the  trustees  "were 
directed,  authorized,  and  empowered  to 
sell  pueblo  or  city  lands,  the  property  of 
said  city,"  etc.,  Is  prima  facie  evidence 
that  an  election  had  been  held.  It  is  not 
here  a  question  of  power,  but  of  proof. 
Many  of  the  authorities  go  much  further 
in  holding  to  the  binding  force  of  recitals 
in  deeds  executed  by  municipal  corpora- 
tions than  Is  necessary  to  uphold  the  con- 
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'  veyance  In  this  case.  Jamison  v.  Fopiana, 
43  Mo.  565;  Devi.  Deeds,  §  348,  and  cases 
cited.  I  am  certain  the  court  did  not  err 
in  the  admission  of  the  Whaley  deed. 
T.Ike  considerations  apply  to  the  admis- 
slon  of  the  conveyance  from  the  city  to 
Babcock,  provided,  always,  that  it  was 
material  testimony  in  the  case,  relevant 
to  the  issues  joined  therein,  all  of  which 
may  properly  be  considered  in  connection 
with  the  findings. 

The  point  is  made  that  the  Judgment  Is 
contrary  to  the  findings,  and  not  war- 
ranted by  the  facts  as  found  In  the  case. 
The  facta  as  found  by  the  court  may  be 
epitomized  us  follows:  (1)  The  city  of 
San  Diego,  being  the  owner  of  pueblo  lot 
1,215,  on  the  27th  day  of  February,  1869, 
conveyed  In  due  form  and  by  valid  deed  an 
nndivided  one  half  thereof  to  one  Thomas 
Whaley;  that  the  plaintiff  herein,  H.  C. 
Gordon,  is  the  successor  in  interest,  by 
proper  mesne  conveyance,  of  the  land  and 
interest  conveyed  to  Whaley.  (2)  That 
on  the  28tb  day  of  February,  1860,  one  day 
after  the  conveyance  to  Whaley,  the  city 
of  San  Diego  executed  to  one  J.  C.Bab- 
cock  a  proper  deed  of  conveyance  of  the 
entire  west  half  of  the  same  lot,  viz.  lot 
1,215.  (3)  The  deed  to  Babcock  was  first 
acknowledged  and  recorded.  Upon  this 
state  of  facts  the  court  entered  Judgment 
quieting  and  confirming  plaintiff's  title  to 
the  entire  east  half  of  lot  1,215,  and  per- 
petually restraining  defendant,  the  city 
of  San  Diego,  from  asserting  title  thereto, 
and  that  it  be  decreed  to  have  no  title 
thereto.   The   position  of  reapondent  is 

(1)  thatby  thecon  veyance  to  Whaley  of  the 
undivided  one  half  of  lot  1,215  be  became 
tenant  In  common  with  the  city  therein. 
Thla  no  doubt  is  a  correct  conclusion. 

(2)  That  when,  on  the  next  day,  the  city 
conveyed  the  entire  west  half  of  the  same 
lot  to  Babcock,  it  had  conveyed  the  whole 
thereof,  and,  as  a  consequence,  ceased  to 
have  auy  Interest  in  any  part  of  the  lot. 
This  second  position  is  not  readily  ap- 
parent. No  doubt  two  halves  of  a  thing 
are  equal  to  the  whole  of  It;  but  the 
undivided  one  half  and  the  whole  of  one 
half  of  a  thing  aro  not  equal  to  the 
whole  of  it.  When  Whaley  received  a 
deed  of  an  undivided  one  half  of  loc  1,215 
he  was  a  tenant  in  common  with  the  city, 
and  when  on  the  next  day  the  city  sold 
the  whole  of  the  west  half  of  the  same  lot, 
it  simply  attempted  to  convey  the  whole 
of  a  parcel  of  the  lot  in  which  it  owned 
but  an  undivided  half.  If  a  grantor  con- 
veys lot  A,  which  he  does  not  own,  I  am 
at  a  loss  to  see  how,  in  the  absence  of  mis- 
take or  fraud,  be  can  be  deemed  to  have 
conveyed  lot  B,  which  he  does  own.  If 
the  title  of  Whaley  failed  to  the  west 
half  of  the  lot,  it  was  by  a  failure  to  have 
bis  deed  acknowledged  and  recorded  prior 
to  the  recordation  of  the  Babcock  con- 
veyance. 

There  Is,  however,  another  and  distinct 
theory  upon  which  respondent  contends 
the  Judgment  of  the  court  below  can  be 
upheld.  Section  764  of  the  Code  of  Civil 
Procedure,  so  far  as  material,  is  as  fol- 
lows: "Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or 
more  of  the  tenants  In  commou,  being  an 
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owner  of  an  undivided  Interest  In  th« tract 
of  land  sought  to  be  partitioned,  baa  sold 
to  another  person  a  specific  tract  by  metes 
and  bounds  out  of  the  common  land,  and 
executed  to  the  purchaser  a  deed  of  con- 
veyance, purporting  to  convey  the  whole 
title  to  such  specific  tract  to  the  purchas- 
er in  fee  and  in  severalty,  the  land  de- 
scribed in  sucb  deed  shall  be  allotted  and 
set  apart  in  partition  to  such  purchaser, 
bis  heirs  or  assigns,  or  in  such  other  man- 
ner as  shall  make  such  deed  effectual  as  a 
conveyance  of  the  whole  title  to  sucb 
segregated  parcel,  if  sucb  tract  or  tracts 
of  land  con  be  allotted  or  set  apart  with- 
out material  injury  to  the  rights  and  in- 
terestsof  theothercotenants  who  may  not 
have  Joined  in  such  conveyance."  Under 
this  section,  or  rather  by  analogy  to  it,  re- 
spondent claims  that  where  there  are  two 
tenants  in  common,  each  owning  an  undi- 
vided half  of  land,  while  neither  can  make  a 
partition  binding  upon  the  other  by  as- 
suming to  convey  either  half  specifically, 
yet  if  one  does  so  convey,  the  other  would 
he  at  liberty  to  acquiesce  and  to  accept 
the  remaining  half;  and  that  where  be 
has,  as  in  the  present  case,  done  so  by  con- 
veying such  remaining  half  specifically,  the 
two  conveyances  operate  as  a  complete 
and  binding  partition.  In  support  of  this 
proposition  we  are  referred  to  Freem. 
Coten.  §§  188,  535,  and  to  th9  cases  of  Dall 
v.  Brown.  5  Cusb.  289,  and  Eaton  v.  Tall- 
ma  dge,  24  Wis.  228.  At  section  188  of 
Freeman,  supra,  it  is  said:  "A  deed  of 
a  specific  parcel  of  land  madn  by  one  co- 
tenant  is  not  binding  on  the  others,  nor 
can  their  rights  be,  to  any  extent,  preju- 
diced by  it.  Such  a  conveyance  is  not 
void,  but  only  voidable.  It  may  therefore 
be  approved  and  ratified  by  the  cotenants, 
and  thereby  be  made  to  operate  as  a  con- 
veyance in  severalty."  Eaton  v.  Tal- 
madge,  cited  supra,  is  substantially  to  the 
same  effect  as  the  above  quotation.  The 
same  may  be  said  of  many  decisions  up- 
on the  same  question.  A  parol  agree- 
ment for  the  partition  of  land  is  void 
under  the  statute  of  frauds,  and  can- 
not be  enforced;  but  where  consummat- 
ed and  ratified  by  the  parties  it  will 
be  upheld.  In  Borel  v.  Rollins,  30  Cal. 
409.it  was  held  that,  where  an  attorney 
in  fact  exceeded  bis  authority  in  executing 
a  deed  of  partition,  his  principal,  who 
had  ratified  tne  act  of  partition  by  his  own 
acts  and  conduct  of  solemn  significance, 
such  as  the  execution  of  deeds  of  convey- 
ance, which  necessarily  recognized  the  par- 
tition as  of  legal  validity,  was  estopped 
from  saying  there  had  been  no  partition. 
If  the  city  of  San  Diego  is  bound  by  its 
acts  in  the  premises,  it  must  be  upon 
the  ground  of  estoppel.  But  estoppels 
must  be  mutual.  All  the  authorities 
are  to  the  effect  that  a  sale  by  a  tenant 
in  common  by  specific  bounds  of  a  por- 
tion of  the  land  held  in  common  is  not 
binding  on  bis  cotenant  unless  ratified  by 
him.  1  fail  to  find  in  the  record  any  evi- 
dence of  ratification  by  VVhaley,  or  those 
holding  under  him.  It  is  true  it  appears 
that  the  deed  to  Babcock  was  first  ac- 
knowledged and  first  recorded ;  but  Bab- 
cock, for  all  that  appears,  may  have  tak- 
en with  actual  notice  of  the  prior  deed 


of  Wbaley.  Had  Wbaley  conveyed  the 
whole  of  the  east  half  of  lot  1,215,  an  infer- 
ence might  be  predicated, perhaps,  on  that 
act,  as  tending  to  show  bis  acquiescence 
in  a  partition;  but  so  far  as  appears  he 
did  not  do  so.  It  was  stipulated  at  the 
trial  "  that  the  plaintiff  in  this  action  suc- 
ceeds by  proper  mesne  conveyances  to  any 
title  and  interest  in  and  to  said  pueblo 
lot  No.  1,215,  which  was  conveyed  to 
Thomas  Wbaley  by  the  deed  dated  Febru- 
ary 27,  1869."  The  finding  of  the  court  la 
in  harmony  with  the  stipulation. 

1  fail  to  find  in  these  points  any  basis  for 
an  estoppel  in  pais.  Non  constat  but 
that  Whaley  or  his  grantees  may  still  hold 
an  undivided  interest  In  the  west  half  of 
lot  No.  1,215.  I  recommend  that  the  Judg- 
ment and  order  appealed  from  be  re  versed, 
and  the  court  below  directed  to  enter  a 
Judgment  quieting  plaintiff's  title  to  tbe 
undivided  one  half  of  tbe  east  half  of 
pueblo  lot  No.  1,215,  described  in  tbe  com- 
plaint, and  adjudging  defendant  to  be  an 
equal  owner  and  tenant  in  common  with 
plaintiff  therein. 

We  concur:  VANCLIEF,  C;  BEL- 
CHER, C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  tbe  judgment  and 
order  appealed  from  are  reversed,  and  tbe 
court  below  is  directed  to  enter  judgment 
quieting  plaintiff's  title  to  the  undivided 
one  half  of  the  east  half  of  pueblo  lot  No. 
1,215,  described  in  the  complaint,  and  ad- 
judge defendant  to  be  an  equal  owner  and 
tenant  in  common  with  plaintiff  therein. 

(98  Cal.  123) 

COCKRILL  v.  CLYMA  et  aL    (No.  18,099.) 

(Supreme  Court  of  California.   April  11, 1893.) 

Substitution  of  Parties  —  Orders  —  Record— 
Presumptions  on  .Appeal. 

1.  Plaintiff  sued  as  executrix  of  the  will 
of  her  husband,  to  rwcover  damages  for  the 
conversion  of  property.  During  the  pendency 
of  the  suit  the  decree  of  distribution  of  the 
estate  was  made,  and  the  causes  of  action  were 
assigned  to  plaintiff.  Held  that,  under  Code 
Civil  Proc  S  385,  providing  that,  in  esse  of  a 
transfer  of  interest,  the  court  may  allow  the 
person  to  whom  the  transfer  is  made  to  be  sub- 
stituted in  the  action,  the  court  properly  sub- 
stituted plaintiff  in  her  own  right  as  plaintiff. 

2.  On  admission  by  both  parties  in  open 
court. of  the  facts  on  which  the  substitution 
was  based,  the  conrt,  on  application  of  defend- 
ant, made  the  order  of  substitution,  but  the 
record  did  not  show  whether  the  order  was  en- 
tered on  the  minutes  of  the  court.  Ildd  that, 
while  the  order  should  have  been  entered  in 
the  minutes  as  a  distinct  order  made  before 
judgment,  the  fact  that  it  was  prefixed  to  the 
judgment,  and  recorded  in  the  judgment  book, 
and  made  a  part  of  the  judgment  roll,  does  cot 
affect  its  validity. 

3.  Where  the  record  does  not  show  that 
any  objection  was  made  to  defendant's  applica- 
tion for  the  substitution,  or  that  the  order  was 
excepted  to.  and  at  the  trial  plaintiff  admitted 
all  the  facts  proper  for  making  the  order,  and, 
after  the  decree  of  distribution,  actually  con- 
tinued the  action  in  her  own  right,  the  appel- 
late court  will  assume  that,  when  defendant 
made  the  motion,  plaintiff  consented  thereto. 

Department  1.  Appeal  from  superior 
court,  Sutter  county;  £.  A.  Davis,  Judge. 
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Action  by  Cynthia  A.  Cork  rill  against 
Thomas  Clyma  and  Wllllani  Clyma  to  re- 
cover damages  for  the  conversion  of  cer- 
tain cattle.  Judgment  wm  entered  In 
favor  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

Henry  Sears,  for  appellant.  M.  E.  San- 
born, for  respondents. 

PER  CURIAM.  Action  In  the  natnreof 
trover  to  recover  damages  for  the  conver- 
sion, by  the  defendants,  of  certain  cattle. 
In  the  original  complaint,  filed  November 
28, 1891,  the  plaintiff  described  herself  as 
execntriz  of  the  will  of  Christopher  Cock- 
rill,  deceased,  who,  she  alleges,  died  on 
January  6, 1891,  and  whose  will  was  pro- 
bated and  letters  testamentary  issued  to 
her  on  January  81,  1891.  Tbo  cause  of  ac- 
tion alleged  is  that  on  May  4. 1891,  "the 
plain  tiff  „  as  such  executrix,  was  the  owner 
and  in  the  possession  of"  the  cattle  de- 
scribed, of  the  value  of  $1,208;  that  on 
that  day  the  "defendants  wrongfully  took 
said  property,  and  converted  the  same  to 
their  own  use,  to  the  damage  of  the  plain- 
tiff, as  such  executrix,  in  the  sum  of 
$1,268;"  and  "that,  by  reason  of  the  de- 
tention of  said  property,  the  plaintiff,  as 
sueh  executrix,  has  been  farther  damaged 
in  the  sum  of  $250, "  for  the  sum  of  which 
damages  she  prays  judgment.  The 
answer  denies  the  alleged  ownership  and 
possession  of  the  cattle  by  plaintiff  as  such 
executrix,  or  in  any  other  capacity  or 
character:  hut  does  not  deny  the  alleged 
death  of  Christopher  Cocktill,  the  probate 
of  his  will,  nor  the  appointment  and 
qualification  of  plaintiff  as  executrix. 
The  case  was  tried  by  the  court,  and  of 
the  21  findings  of  fact  the  6th,  7th,  and  8th 
are  as  follows:  "(6)  That  since  the  com- 
mencement of  this  action,  and  prior  to  the 

trial  thereof,  to  wit,  on  the   day  of 

 ,  1892,  the  said  superior  court  of  said 

Yuba  county  duly  made  Its  order  and  de- 
cree in  the  matter  of  the  estate  of  said 
Christopher  Cockriil,  therein  pending.  Anal- 
ly distributing  the  entire  estate  of  said 
Christopher  Cockriil,  deceased,  to  the  per- 
sons entitled  thereto,  according  to  law 
and  the  terms  of  the  last  will  and  testa- 
ment of  said  deceased,  by  which  said  order 
and  decree  the  causes  of  action  alleged  in 
the  complaint  herein  wbm  duly  assigned 
to  the  said  Cynthia  A.  Cockriil,  plaintiff 
herein,  in  her  own  right.  (7)  That,  since 
the  decree  last  above  referred  to,  said 
plaintiff,  Cynthia  A.  Cockriil,  has  con- 
tinned  this  action  in  her  own  right  and 
interest.  (8)  That  all  the  foregoing  facts 
were  admitted  to  be  true  in  open  court  by 
the  parties  hereto,  and  defendants  have 
asked  the  court  that  this  action  be  con- 
tinued in  the  name  of  said  Cynthia  A. 
Cockriil.*'  On  all  the  issues  made  by  the 
pleadings,  the  findings  were  lu  favor  of 
defendants.  As  conclusions  of  law  the 
court  found  "(1)  that  said  Cynthia  A. 
Cockriil  should  be  substituted  us  plaintiff 
herein,  in  her  own  name  and  right;  (2) 
that  the  defendants  are  entitled  to  judg- 
ment against  said  Cynthia  A.  Cockriil  for 
their  costs  herein."  The  judgment,  after 
reciting  the  trial  and  submission  of  the 
cause,  and  that  written  findings  had  been 


filed,  proceeds  as  follows:  "Wherefore  it 
is  by  the  court  now  considered,  ordered, 
and  adjudged  that  said  Cynthia  A. 
Cockriil,  in  her  own  name  and  right,  be, 
and  she  is  hereby,  substituted  as  plaintiff 
herein,  in  lieu  of  the  said  Cynthia  A. 
Cockriil,  executrix  of  the  estate  a  ud  will 
of  Christopher  Cockriil,  deceased.  It  is 
further  ordered  and  adjudged  that  the 
defendants.  Thomas  Clyma  and  William 
Clyma,  do  have  and  recover  of  and  from 
said  plaintiff,  Cynthia  A.  Cockriil,  their 
costs  of  suit  herein,  taxed  at  $81.75.  E. 
A.  Davis,  Judge  of  said  Court."  Tbo 
plaintiff,  C.  A.  Cockriil,  appeals  from  this 
judgment  on  the  judgment  roll,  without 
a  bill  of  exceptions. 

The  appellant  contends  that  the  court 
erred  In  substituting  as  party  plaintiff 
Cynthia  A.  Cockriil  simply,  for  Cynthia  A. 
Cockriil  In  her  representative  character  as 
executrix,  etc.,  whereby  she  was  made 
personally  liable  for  defendants'  costs, 
taxed  at  $81.75.  There  is  no  substantial 
merit  In  this  point.  Beyond  question  the 
facts  found  made  a  proper  case  for  the 
substitution  under  section  885*  of  theCodo 
of  Civil  Procedure.  By  the  decree  of  dis- 
tribution of  the  estate  of  Christopher 
Cockriil,  pending  this  action,  the  entire 
cause  of  action  had  been  assigned  to 
Cynthia  A.  Cockriil,  who, since  said  decree, 
bad  con  tinned  the  action  in  her  own  right 
and  interest.  Upon  the  admission  of  these 
facts  by  both  parties  in  open  court  at  the 
trial,  the  defendants  asked  that  theaction 
be  continued  in  the  name  of  Cynthia  A. 
Cockriil.  No  objection  appears  to  have 
been  made  to  this  motion,  and  the  record 
does  not  show  whether  any  order  of  the 
court  upon  the  motion  was  entered  in  the 
minutes;  but  the  court  round  the  facts 
thus  admitted  by  the  parties  to  be  true, 
and.  as  a  conclusion  of  law  therefrom, 
found  that  the  substitution  should  be 
made,  and  on  the  same  day  made  the 
order  of  substitution.  As  a  matter  of 
correct  practice,  this  order  should  have 
been  entered  in  the  minutes  as  a  distinct 
order  made  before  judgment,  but  the  fact 
that  it  is  an  order  prefixed  to  the  judg- 
ment, and  recorded  in  the  judgmen  t  book, 
and  made  a  part  of  the  judgment  roll,  is 
not  Inconsistent  with  its  previous  entry 
in  the  minutes  of  the  court.  In  its  posi- 
tion in  the  judgment  it  appears  to  have 
been  made  prior  thereto,  and  as  distinct 
from  the  judgment  as  if  it  bad  been  sep- 
arately entered  in  the  minutes  of  the 
court.  It  is  Incumbent  upon  the  appel- 
lant to  make  it  affirmatively  appear  that 
error  was  committed  by  the  court  below. 
The  record  herein  does  not  show  that  any 


,Code  Civil  Proc.  §  385,  provides:  "An  ac- 
tion or  proceeding  does  not  abate  by  the  death 
or  any  disability  of  a  party,  or  by  the  transfer 
of  any  interest  therein,  if  the  cause  of  action 
survive  or  continue.  In  case  of  the  death  or 
any  disability  of  a  party,  the  court,  on  motion, 
may  allow  the  action  or  proceeding  to  be  con- 
tinued by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  trans- 
fer of  interest,  the  action  or  proceeding  may  be 
continued  in  the  name  of  the  original  party, 
or  the  court  may  allow  the  person  to  whom 
the  transfer  is  made  to  be  substituted  in  the 
action  or  proceeding." 
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objection  was  made  to  the  defendants* 
application  for  the  substitution,  or  that 
the  order  was  excepted  to  by  the  plaintiff. 
It  appears  from  the  findings  that  at  the 
trial  she  did  adroit  all  the  (acts  proper  for 
making  the  order  of  substitution,  aad.  In 
addition  to  this,  admitted  that,  since  the 
decree  of  distribution,  she  had  actually 
continued  the  action  "In  her  own  right 
and  interest."  Under  these  circumstances, 
we  are  authorized  to  assume  In  support 
of  the  action  of  the  court  that,  when  the 
defendant  made  the  motion,  she  expressly 
consented  to  the  order.  If  the  order  was 
warranted  by  any  possible  state  of  facts 
not  negatived  by  the  record.  It  must  be 
presumed  in  Justification  of  the  action  of 
the  court  that  such  state  of  facts  existed. 
Carutbers  v.  Hensley,  WO  Cal.  560,  27  Pae. 
Rep.  411.  "All  presumptions  are  in  favor 
of  the  correctness  of  the  proceedings  of 
courts  of  general  Jurisdiction,  and  as  the 
consent  of  the  defendants  [plaintiff]  would 
have  Justified  the  order  of  the  court,  we 
must  presume  that  such  consent  was 
given,  there  being  nothing  in  the  record 
to  show  that  it  was  not."  Parker  t. 
Altechul.  60  Cal.  380. 
The  Judgment  is  affirmed. 


(98  Cal.  156) 

THOMPSON  v.  BRANDT  at  aL  (No,  18,016.) 
(Supreme  Court  of  California.  April  10, 1808.) 
Charob  or  Vbiidb — Mortgage  Forkclosdhr. 
In  an  action  broaght  In  T.  county  to 
foreclose  a  mortgage  on  lands,  a  part  of  which 
are  in  T.  county  and  a  part  in  F.  county,  after 
presenting  material  issaea  of  fact  by  answer, 
defendants  moved  for  a  change  of  venue  to  F. 
county,  alleging  by  affldarit  that  all  the  parties 
and  all  of  defendants'  witnesses  reside  In  F. 
county,  except  one,  and  that  it  would  be  as 
convenient  for  him  to  attend  the  trial  at  F.  as 
at  T.  In  reply  to  the  motion,  plaintiff  denied 
the  matters  alleged  in  defendant's  answer,  bat 
did  not  deny  the  materiality  of  defendant's  wit- 
nesses, nor  that  their  conTenience  required  a 
change  in  the  place  of  trial,  nor  allege  that  a 
change  would  cause  a  delay  In  the  trial  Held, 
that  the  motion  should  have  been  granted. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  conrt,  Tulare 
county;  William  W.  Cross,  Judge. 

Action  by  O.  M.Thompson  against  Otto 
Brandt  and  Ambrose  Caldwell  to  foreclose 
a  mortgage.  From  an  order  denying  a 
motion  for  a  change  of  venue,  defendants 
appeal.  Reversed. 

Justin  Jacobs,  for  appellants.  N.  O. 
Bradley,  for  respondent. 

HAYNES,  C.  Defendants  moved  to 
change  the  place  of  trial  from  the  county 
of  Tulare  to  the  county  of  Fresno,  on  ac- 
count of  the  convenience  of  witnesses,  and 
this  appeal  is  from  an  order  denying  said 
motion.  The  action  is  to  foreclose  a 
mortgage  upon  lands,  a  part  of  which 
are  in  Tulare,  and  a  part  in  Fresno,  coun- 
ty. Defendants  answered,  presenting  ma- 
terial issues  of  fact.  The  affidavit  upon 
which  the  motion  is  based  was  made  by 
defendant  Brandt,  and  shows  that  defend- 
ants' evidence  consists  of  records  and  flies 
In  the  courthouse  at  Fresno,  including  the 
testimony  of  a  deceased  witness,  whose 


name  Is  given,  and  the  testimony  of  two 
other  witnesses,  bankers  in  Fresno,  whose 
names  are  also  given;  that  defendants 
have  but  one  witness  in  the  county  of 
Tulare;  and  that  It  is  as  convenient  for 
said  witness  to  go  to  Fresno  as  It  would 
be  to  go  to  Visalla.  The  statement  of 
faets  expected  to  be  proved  by  the  two  liv- 
ing witnesses  at  Fresno  is  sufficient,  as  is 
alBo  the  affidavit  of  merits  as  supplement- 
ed by  the  affidavit  of  Justin  Jacobs.  The 
plaintiff  also  lives  in  Fresno. 

In  plaintiff's  affidavit  in  reply,  he  says 
be  brought  the  action  in  Tulare  county 
because  his  counsel  lived  there;  denies  the 
matters  alleged  In  defendants'  answer; 
alleges  that  defendant  Caldwell  is  interest- 
ed in  the  determination  of  the  cause;  but 
does  not  deny  in  any  manner  the  material- 
ity of  defendants'  witnesses,  nor  that  their 
convenience  requires  a  change  of  the  place 
of  trial,  nor  that  the  ends  of  Justice  would 
be  promoted  thereby;  nor  Is  it  alleged  that 
ft  would  cause  delay  in  the  trial ;  nor  Is  the 
good  faith  of  defendants  impugned  there- 
in. Caldwell  does  not  make  an  affidavit 
In  support  of  the  motion,  but  he  joined 
with  bis  codefendant  In  the  answer  to  the 
complaint,  and  the  motion  is  made  on  be- 
half of  both  defendants  by  the  same  coun- 
sel who  answered  for  tbem,  and  it  Is  not 
shown  that  the  motion  was  not  made 
with  his  consent.  The  presumption  must 
be  that  bis  counsel  had  authority  to  rep- 
resent blm  in  making  this  motion.  The 
record  does  not  show  the  grounds  upon 
which  the  court  denied  the  motion,  and 
we  are  at  a  loss  to  conceive  of  any  grounds 
upon  which  the  order  appealed  from  could 
be  Justified.  The  action  could  properly 
have  been  brought  in  Fresno  county,  in 
which  county  the  greater  part  of  the  land 
lies;  and,  no  reason  appearing  in  the  rec- 
ord against  the  change,  the  order  cannot 
be  justified  upon  the  ground  that  granting 
such  orders  are  in  the  discretion  of  the 
eourt,  for  here  there  was  no  fact  or  rea- 
son against  the  change,  and  hence  no  ba- 
sis for  the  exercise  of  discretion.  The  or- 
der should  be  reversed,  and  the  court  be- 
low directed  to  enter  an  order  granting 
the  motion. 

We  concur:  VANCLIEF,  C;  BELCH- 
ER, C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  order  np- 

{>ealed  from  is  reversed,  and  the  court  be 
ow  is  directed  to  enter  an  order  granting 
the  motion. 

(SI  Kan.  M6> 
MATLACK  v.  SHAFFER  et  nx. 
(Supreme  Conrt  of  Kansas.  April  8,  1898.) 

■  Cakokixitio*  or  Dean— Fraud. 
L  Where  a  party  living  in  a  connty  in  which 
a  tract  of  land  is  situate  falsely  represents  to  the 
owner,  who  lives  in  a  distant  state,  and  ia  old  and 
feeble  in  body  and  mind,  and  who  has  no  knowl- 
edge of  the  location,  condition,  or  value  of  the 
land,  that  be  has  a  tax  title  to  the  same,  which  ia 
so  old  as  to  be  cured  of  any  defects  by  the  statute 
of  limitations,  and  that  his  righto  under  that  title 
are  paramount,  and  where  ha  farther  states  that 
unless  the  owner  receives  the  nominal  sum  offered, 
and  executes  a  conveyance  to  him,  he  will  never 
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get  anything  for  the  land,  and  the  owner,  believ- 
ing this  and  other  like  representations  to  be  true, 
and  relying  upon  them,  accepts  the  amount  offered, 
which  is  greatly  inadequate,  and  executes  the  con- 
veyance, he  is  entitled  to  relief,  where  it  is  sea- 
sonably asked  for,  and,  upon  restoration  of  the 
consideration  paid  to  him,  may  obtain  a  cancella- 
tion of  the  conveyance  so  fraudulently  obtained. 

2.  Where  the  representations  respecting  a 
tax  title  were  made  with  the  intent  to  deceive,  and 
the  grantor,  ignorant  of  their  falsity,  believed  and 
acted  upon  them  in  making  the  conveyance,  he 
is  entitled  to  have  it  canceled  and  set  aside  for 
fraud,  although  he  might  have  discovered  the 
fraud  by  a  searoh  of  the  records  in  the  distant 
state  where  the  land  was  situate. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Sumner  coun- 
ty: J.  T.  Herrick,  Judge. 

Action  by  George  Shaffer  and  Ills  wife, 
Elizabeth  A.  Shaffer,  against  B.  W.  Mat- 
lack,  to  set  aside  a  conveyance  obtained 
from  plaintiffs  by  fraudulent  representa- 
tions. There  was  Judgment  in  favor  of 
plaintiffs,  and  defendant  brings  error. 
Affirmed. 

J.  F.  McMullen  and  L.  H.  Webb,  for 
plaiutiffin  error.  Peckham  &  Feckham, 
for  defendants  in  error. 

JOHNSTON,  J.  On  January  19,  1887,  B. 
W.  Matlack  sought  and  obtained  a  con- 
veyance of  200  acres  of  real  estate  In  Cow- 
ley coonty  from  George  Shaffer  and  bis 
wife,  Elisabeth  A.  Shaffer.  This  action 
was  brought  by  the  Shaffers  to  cancel  and 
set  aside  the  deed  of  conveyance  upon  the 
ground  that  it  had  been  obtained  by  mis- 
representation and  fraud.  The  Shaffers, 
who  resided  In  Baltimore,  and  wore  over 
70  years  of  age,  bad  never  seen  the  land, 
and  were  not  acquainted  with  Its  location 
and  value.-  George  Shaffer  had  inherited 
the  land,  or  an  interest  in  the  same,  from 
his  nephew,  who  died  in  1873,  unmarried 
and  without  issue.  Matlack  lived  in  the 
vicinity  of  the  land,  and  was  acquainted 
with  its  condition  and  value.  Learning 
that  the  Shaffers  had  an  interest  in  the 
land,  be  wrote  to  a  gentleman  in  Mary- 
land on  December  21, 1886.  stating  that  he 
had  recently  bought  a  picee  of  land,  and, 
in  order  to  make  the  title  absolutely  good, 
be  desired  to  obtains  quitclaim  deed  from 
the  Shaffers.  He  told  his  ugent  to  whom 
he  wrote  that  their  title  did  not  amount 
to  much,  but  he  would  he  willing  to  pay 
them  $25  each,  and  would  give  the  agent 
$ 100  to  perform  the  work.  The  agent  re- 
plied that  the  Shaffers  lived  in  Baltimore, 
and  that,  if  he  would  send  him  $10  to  pay 
expenses,  he  would  go  to  that  place,  and 
look  them  up.  The  agent  visited  the 
Shaffers,  and  proposed  to  give  them  $50 
for  a  conveyance  of  the  land,  telling  them 
that  Matlack  had  u  tax  title  to  the  same. 
The  Shaffers  declined  to  accept  the  offer, 
and  their  declination  was  reported  to 
Matlack.  who  sent  another  letter  of  ad- 
vice to  his  agent,  directing  him  to  tell  the 
Shaffers  that  he  held  a  title  under  a  tax 
deed  which  was  seven  years  old,  and,  if 
there  were  any  technical  errors  in  the 
same,  they  had  been  cured  by  the  five-years 
statute  of  limitations.  He  directed  the 
agent  to  offer  them  $100,  and,  if  they 
would  not  aceept  that,  to  give  them  $150 
or  $200,  and  that,  if  they  refused  to  take 


these  sums,  to  state  to  them  that  be  would 
commence  an  action  against  them  toqulet 
title,  in  which  event  they  would  never  get 
anything,  and  that  these  offers  were  made 
to  save  the  trouble  of  a  lawsuit,  and  to 
enable  him  to  dispose  of  the  land  immedi- 
ately. He  inclosed  a  quitclaim  deed,  par- 
tially filled  out,  advising  him  that  he 
"must  use  a  little  strategem  In  this,  but 
do  not  miss  the  mark."  In  accordance 
with  this  advice,  the  agent  again  visited 
the  Shaffers,  and,  after  considerable  per- 
suasion and  pressure,  succeeded  in  getting 
tbem  to  slgu  the  conveyance.  The  con- 
slderation  for  the  same  was  $200,  while 
the  land  is  conceded  to  be  worth  $6,000  or 
over,  and  the  interest  of  George  Shaffer 
therein  is  worth  at  least  $1,500.  At  that 
time  Matlack  had  no  tax  title  whatever  to 
the  land,  nor  did  be  hold  any  tax  lien  on 
the  same,  neither  had  be  any  possession 
of  the  land  then  or  at  any  other  time. 
The  possession  and  occupancy  of  the  same 
were  in  another,  who  claimed  title  by  a 
deed  purporting  to  be  from  the  sole  beira 
of  the  former  owner. 

The  court  below  found  that  the  execu- 
tion of  the  conveyance  bad  been  procured 
by  false  and  fraudulent  representations, 
upon  which  the  grantors  relied,  and  but 
for  which  it  would  notbave  been  executed. 
We  think  the  testimony  justifies  the  find- 
ing, and  that  the  Judgment  should  stand. 
George  Shaffer,  by  reason  of  age  and  Ill- 
ness, was  feeble  In  mind  and  body  at  the 
-time  the  conveyance  was  obtained,  and  it 
is  clear  that  he  was  deceived  and  over- 
reached through  the  false  representations 
made  to  him.  He  knew  nothing  as  to  the 
tax  liens  or  claims  upon  the  land,  nor  was 
he  acquainted  with  the  tax  laws  of  Kan- 
sas. Matlack,  through  his  agent,  repre- 
sented to  him  that  he  had  a  tax  title 
which  was  good,  and.  If  there  were  any 
defects  or  technical  errors  therein,  they  had 
been  cured  by  the  lapse  of  time.  He  was 
also  told  that  it  would  cost  him  a  large 
sum  of  money  to  send  an  attorney  or 
other  person  out  to  investigate  the  mat- 
ter, and  that  an  action  would  be  begun 
against  him;  and  theagenttold  him  that, 
from  what  he  knew,  the  tax  title  was 
good,  and  that  if  be  did  not  accept  tbe 
$200  he  would  never  get  anything.  This 
agent. in  his  testimony,  states  that  Shaffer 
would  not  have  signed  the  deed  if  it  bad 
not  been  for  these  representations.  More 
than  that,  he  was  told,  and  led  to  believe, 
that  the  description  in  tbe  deed  covered 
only  160  acres  of  the  land,  and,  attention 
being  called  to  tbe  extent  of  the  land,  the 
agent  confirmed  that  belief.  Shaffer  spe- 
cially objected  to  signing  the  deed,  if  it 
contained  more  than  160  acres.  He  then 
employed  Matlack'H  agent  to  look  up  and 
care  for  bis  titleand  interest  in  the  remain- 
ing 40  acres,  which  he  supposed  were  not 
included  in  the  instrument  of  conveyance. 
It  thus  appears  that  be  was  led  to  believe 
that  Matlack  had  a  good  title  to  tbe  land, 
and  that  by  possession,  and  tbe  running 
of  the  statute  of  limitations,  his  own  in- 
terest was  of  little  or  no  value.  But  for 
these  misrepresentations,  be  would  not 
have  executed  tbeconveyance  for  any  such 
trifling  consideration.  Some  of  the  mis- 
representations made  by  Matlack  were  of 
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fact,  and  some  of  them  were  of  fact  based 
on  law.  They  were  untrue, and  calculated 
to  mislead  the  Shaffers,  wlio  did  not  have 
the  knowledge  or  opportunity  to  know 
the  truth  of  the  representations  made. 
While  they  were  ignorant,  Matlack  had 
superior  means  of  information,  and  by  the 
misrepresentations  obtained  an  undue  ad- 
vantage from  which  the  Shaffers  were  en- 
titled to  relief. 

It  is  claimed  that  Matlack'B  statement 
with  reference  to  the  tax  deed  was  not 
wholly  untrue.  It  appears  that  the  land 
had  been  sold  for  taxes,  find  it  whs  claimed 
that  the  person  who  hud  obtained  a  tax 
deed  had  agreed  to  share  his  title  with 
Matlack.  The  testimony  with  respect  to 
this  is  not  satisfactory,  and  is  of  little 
value  as  a  support  for  Mntlack's  claim. 
It  appeared  that  the  tax  sale  upon  which 
the  tax  deed  was  Issued  was  only  for  one 
fourth  of  the  160-acre  tract  and  for  19 acres 
of  the  4o-acre  tract,  and  Matlack  claimed 
that  the  tax  title  covered  the  whole  of 
both  tracts. 

It  is  also  said  that  the  Shaffers  had  no 
rltfht  to  rely  upon  Matlack's  statement 
that  he  had  a  tax  deed,  because  it  was  a 
matter  of  public  record,  of  which  they  were 
bound  to  take  notice.  The  facts  with  ref- 
erence to  the  title  and  Matlack's  rights  to 
the  land  were  not  equally  within  the 
knowledge  of  both  parties,  or  the  raeaus 
of  acquiring  knowledge  possessed  by  both. 
The  Shaffers  were  nonresidents,  and  more 
than  1,000  miles  from  the  land,  aud  the 
public  records  pertaining  to  it,  while  Mat- 
lack  was  acquainted  with  the  land  and 
the  records,  and  also  knew  of  the  igno- 
rance of  the  Shaffers  respecting  the  title. 
In  the  absence  of  any  perwonal  knowledge, 
the  Shaffers  were,  under  all  the  circum- 
stances. Justified  iu  relying  on  Matlack's 
representations.  They  had  no  immediate 
means  of  learning  the  facte  by  an  exami- 
nation of  the  records,  and,  as  Matlack 
knew  the  statements  to  be  untrue,  and  it 
appears  that  they  have  been  relied  and 
acted  upon  as  true  by  the  Shaffers,  they 
are  entitled  to  recover,  although  they 
might  ha  rediscovered  tbefruud  by  search- 
ing the  records.  Clnggett  v.  Crall,  12  Kan. 
383;  McKee  v.  Eaton.  26  Kan.  226;  Curtis 
v.  Stilson,  38  Kan.  302,16  Pac.  Rep.  678; 
David  v.  Park,  103  Mass.  (Ml;  Sufford  v. 
(3 rout,  120  Mass."  20. 

The  Shaffers  tendered  a  return  of  the 
9200  paid  to  them  when  the  deed  was  exe- 
cuted, and,  upon  the  whole  record,  we 
think  the  district  court  made  no  mistake 
in  its  conclusion  that  the  deed  should  be 
canceled  and  set  aside.  Its  judgment  will 
be  affirmed.   All  the  justices  concurring. 


(51  Kan.  214) 

WESTBROOK  v.  SCHMAUS. 
(Supreme  Court  of  Kansas.   April  8, 1898.) 

Transcript  on  Appeal— Dismissal. 
Where  the  record  brought  up  for  a  review 
of  the  rulings  of  the  district  court  is  based  upon  a 
transcript,  it  is  essential  that  it  shall  contain  all 
the  proceedings  of  the  case  as  shown  by  the  record 
in  the  court  below,  and  that  it  is  a  complete  trans- 
cript must  appear  from  the  certificate  of  the  clerk. 
(Syllabus  by  the  Court) 


(Kan. 

Error  from  district  court,  Butler  coun- 
ty: C.  A.  Leland,  Judge. 

Action  between  <\  E.  Westbrook  and 
Joseph  Schmaus  to  quiet  title.  From  the 
judgment  Westbrook  brings  error.  Dis- 
missed. 

Keller  ft  Dean,  for  plaintiff  in  error. 
Mooney  ft  Stratford,  for  defendant  in  er- 
ror. 

JOHNSTON,  J.  This  proceeding  was 
brought  to  review  the  rulings  and  judg- 
ment of  the  district  court  of  Butler  coun- 
ty in  an  action  to  quiet  title.  The  right 
to  a  review  is  challenged  on  account  of 
the  Insufficiency  of  the  record.  The  peti- 
tion in  error  is  based  upon  a  transcript,  in- 
stead of  a  case  made,  and  the  clerk,  in  the 
certificate  attached,  certifies  that  it  "is  a 
full,  true,  and  correct  copy  of  certain  pro- 
ceedings had  in  said  court  in  the  case 
therein  entitled  as  the  same  appears  of  rec- 
ord in  my  office."  The  certificate  fails  to 
show  that  the  record  contains  a  complete 
transcript  of  the  proceedings  in  the  cause. 
Nothing  short  of  a  full  transcript  of  all  the 
proceedings  is  sufficient,  and  that  it  is  a 
complete  transcript  must  appear  from  the 
certificate  of  the  clerk.  Within  the  au- 
thority of  Whitney  v.  Harris,  21  Kan.  96; 
Eckert  v.  McBee,  25  Kan.  706;  State  v. 
Ricker,  40  Kau.  14. 19  Pac.  Hep.  357;  Nels- 
wender  v.  James,  41  Kan.  463,  21  Pac.  Rep. 
573, — the  proceeding  must  be  dismissed. 
All  the  justices  concurring. 

(SI  Kan.  195) 

SPARKS  v.  SPARKS. 

(Supreme  Court  of  Kansas.   April  8,  1893.) 

Deposi tio nb  —  Notice — Pri vilbgbd  Communica- 
tions to  Attorney— Burden  of  Proof. 

1.  Where  the  caption  of  a  notice  to  take  depo- 
sitions includes  the  name  of  the  court  and  the  title 
of  the  action,  and  the  body  of  the  notice  specifies 
that  the  deposition  to  be  taken  is  u  to  be  used  on 
the  trial  of  the  above-entitled  action, "  it  substan- 
tially complies  with  the  requirement  of  the  stat- 
ute that  the  notice  shall  specify  the  action  or  pro- 
ceeding and  the  name  of  the  court  in  which  it  is 
to  be  used. 

2.  A  motion  was  made  to  quash  a  deposition 
because  the  notice  specified  that  it  would  be  taken 
at  the  office  of  "Dun.  Kay,"  whereas  the  depo- 
sition showed  that  it  was  taken  at  the  office  of 
"Daniel  E.  Wray."  Held,  that  "Dam"  ia  an 
abbreviation  of  "Daniel,"  and  that  "Ray"  and 
"Wray"  are  idem  son  an  s;  and,  further,  that  the 
omission  of  the  middle  letter  is  immaterial:  and, 
further,  that,  Wray  being  identified  in  the  notice 
as  an  attorney  at  law  of  the  plaoe  where  tho 
deposition  was  to  be  taken,  and  there  being  no 
claim  that  there  was  any  other  person  of  that 
name  or  having  one  sounding  like  it  in  that  place, 
the  opposing  party  could  not  have  been  misled, 
and  that  the  overruling  of  the  motion  to  quash  the 
deposition  was  not  error. 

S.  Communications  made  to  an  attorney  who 
was  acting  for  both  parties,  and  made  in  the  pres- 
ence of  both  parties,  cannot  be  regarded  as  confi- 
dential and  privileged. 

4.  Where  the  material  facts  asserted  by  the 
plaintiff  in  his  petition  are  admitted,  and  an 
affirmative  defense  is  set  up  by  the  defendant,  the 
onus  proband!  Is  upon  the  defendant,  and  the 
ruling  of  the  court  In  placing  the  same  upon  the 
plaintiff  Is  material  error. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Barber  county ; 
C.  W.  Ellis,  Judge. 
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Action  by  William  H.  Sparks  against 
Thomas  L.  Sparks  to  recover  money  due 
under  certain  contracts  entered  into  by 
defendant  with  plaintiff's  assignor.  There 
was  Judgment  for  defendant,  and  plain- 
tiff bringB  error.  Reversed. 

E.  Sample  and  W.  W.  S.  Snoddy.  for 
plaintiff  in  error.  A.  J.  Jones,  W.  S.  Den- 
ton, and  T.  S.  Brown,  for  defendant  in  er- 
ror. 

JOHNSTON,  J.  William  H.  Sparks 
brought  an  action  against  Thomas  L. 
Sparks  to  recover  the  sura  of  $3,726.08, 
under  two  several  contracts  made  between 
Richard  M.  Sparks  and  the  defendant. 
■  The  petition  was  in  two  counts,  and  in 
the  first  It  was  alleged  that  on  October 
24, 1885,  Richard  M.  Sparks,  who  was  the 
owner  of  the  Elm  Cieek  ranch,  consisting 
of  21  quarter  sections,  and  which  was 
stocked  with  cattle,  sold  an  undivided 
two-thirds  interest  in  the  same  to  Thom- 
as L.  Sparks  and  John  Briscoe.  The 
amount  to  he  paid  by  each  of  the  parties 
was  $6,726.08,  and  it  1b  averred  that  Thorn- 
as  L.  Sparks,  who  signed  the  agreement, 
took  possession  of  the  real  and  personal 
property  so  sold  in  pursuance  of  the  agree- 
ment, and  paid  the  sum  of  $4,000  thereon, 
but  had  failed  and  refused  to  pay  the  re- 
maining 92,726.08,  as  the  provisions  of  the 
contract  required.  It  was  alleged  that 
this  contract  and  the  rights  thereunder 
had  been  fully  assigned  and  transferred  by 
Richard  M.  Sparks  to  the  plaintiff,  Wil- 
liam H.  Sparks.  The  written  contract, 
duly  signed  by  all  the  parties,  was  at- 
tached and  made  a  part  of  the  petition. 

The  second  count  alleged  the  sale  and 
conveyance  of  certain  real  estate  by  Rich- 
ard M.  Sparks  to  Thomas  L.  Sparks,  un- 
der an  agreement  by  which  Thomas  L. 
Sparks  was  to  execute  and  deliver  two 
promissory  notes,  due,  respectively,  in 
two  and  three  years,  of  $1,000  each.  It 
is  stated  that,  although  the  transfer  of 
the  real  estate  bud  been  made,  only  one  of 
the  notes  had  been  given,  and  that  there 
still  remained  due  on  the  transaction  the 
sum  of  $1,000,  with  the  Interest  thereon, 
for  which  Judgment  was  asked.  The  de- 
fendant met  these  allegations  with  a  gen- 
eral denial,  and,  in  further  answer,  he 
admitted  that  he  signed  the  written  con- 
tract mentioned  in  and  appended  to  the 
first  count  of  the  petition,  and  also  that 
he  took  possession  of  the  property  therein 
described.  He  alleged,  however,  that 
the  contract  was  not  executed  in  earnest 
so  far  as  he  was  concerned,  and  that  It 
w  us  delivered  withoutconsideration.  The 
circumstances  under  which  it  was  execut- 
ed and  delivered.be  avers,  were  that  Rich- 
ard M.  Sparks  was  the  owner  of  the  prop- 
erty, and  a  near  relative  of  hie,  whom 
he  had  known  intimately  for  several  years. 
He  was  desirous  of  selling  an  interest  in 
the  property,  and  offered  one  third  of  the 
same  to  John  Briscoe  and  one  third  to  the 
defendant.  That  Briscoe  accepted  the 
offer,  and  R.  M.  Sparks  induced  the  defend- 
ant  to  Join  them  In  the  stoning  of  the 
contract,  and  agreed  that  be  would  not 
consider  the  same  us  a  sale  to  the  defend- 
ant; and,  relying  on  this  representation, 


he  attached  bis  name  to  the  contract. 
He  further  alleges  that  that  contract  was 
never  enforced,  and  that  subsequently  R. 
M.  Spurks,  failing  to  find  any  one  to  pur- 
chase that  interest,  sold  the  same  to  the 
defendant  for  the  sum  of  $4,000,  and  that, 
under  this  agreement,  be  took  possession 
of  the  property,  and  paid  the  full  price 
agreed  upon.  In  answer  to  the  second 
cause  of  action  stated  in  the  plaintiff's  pe- 
tition, he  admits  the  making  of  the  con- 
tract therein  stated,  and  that  the  deed  of 
conveyance  was  then  drawn  up  in  accord- 
ance with  that  agreement,  butthat  It  was 
not  delivered  until  a  long  time  afterwards; 
that,  before  the  delivery,  tbo  contract 
was,  by  mutual  consent  of  the  parties, 
rescinded  and  canceled,  and  another  agree- 
ment and  sale  made  of  the  same  premises, 
for  the  price  of  $1,000,  for  which  defendant 
gave  his  promissory  note,  and  it  was  ac- 
cepted by  Richard  M.  Sparks  as  the  full 
purchase  price  of  the  laud.  A  trial  bad, 
with  a  Jury,  resulted  in  a  verdict  in  favor 
of  the  defendant.  Various  rulings  of 
the  court  during  the  trial  are  deemed  by 
the  plaintiff  to  be  erroneous,  which  will 
be  examined. 

Complaint  Is  made  of  the  ovprrulingjof 
a  motion  to  quash  a  certain  deposition 
on  the  ground  of  the  insufficiency  of  the 
notice  to  take  the  same.  Tbeflrst  ground 
is  that  the  notice  to  take  the  same  did 
not  sufficiently  specify  the  action  or  pro- 
ceeding in  wbich  the  deposition  was  to  be 
used.  The  particular  defect  was  that  the 
body  of  the  notice  did  not  name  the  court 
or  tribunal,  it  appears  tbat  at  the  be- 
ginning of  the  notice  the  court  was  de- 
scribed, and  also  tbe  title  of  the  cause, 
and  in  tbe  body  of  the  notice  It  stated  tbat 
tbe  testimony  of  the  witnesses  taken  was 
for  use  "as  evidence  on  tbe  trial  of  the 
above-entitled  action."  In  this  way  tbe 
action  or  proceeding  and  the  name  of  tbe 
court  or  tribunal  were  sufficiently  specified 
to  meet  the  requirements  of  section  352  of 
tbe  Civil  Code. 

Tbe  second  ground  of  tbe  motion  to 
quash  was  that  the  notice  specified  the 
place  at  which  the  deposition  was  to  be 
taken  as  the  office  of  "  Dan.  Ray,"  where- 
as the  deposition  was  actually  taken  at 
the  office  of  "Daniel  E.  Wray."  It  is  a 
matter  of  common  knowledge  that  **  Dan. " 
Is  an  abbreviation  of  "Daniel,"  and  the 
names  "Ray"  and  "Wray "sound  alike, 
and,  under  the  rule  of  Idem  sonans,  are 
equivalent.  The  omission  of  tne  middle  let- 
ter or  a  mistake  in  thesame  is  immaterial. 
Vance  v.  Wray,  3  17.  C.  Law  J.  69;  Rooks 
v.  State,  83  Ala.  79.  3  South.  Rep.  720.  It 
Is  clear  that  tbe  defendant  could  not  have 
been  misled,  as  Wray  was  identified  in  the 
notice  as  an  attorney  at  law  of  Versailles, 
Mo.,  where  tbe  deposition  was  to  be  tak- 
en, and  there  Is  no  claim  tbat  there  was 
any  other  person  of  that  name,  or  a  name 
sounding  like  his.  in  that  place;  nor  Is  it 
pretended  that  the  deposition  was  not 
taken  at  the  identical  place  where  the  no- 
tice specified  that  it  would  be  taken. 

Another  error  assigned  is  in  allowing 
the  deposition  of  Wray  to  be  read  in  evi- 
dence, on  the  ground  that  be  was  the  at- 
torney of  R.  M.  Sparks,  and  that  tbe  mat- 
ters communicated  to  bim  were  conflden- 
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tlal  and  privileged.  No  error  was  com- 
mitted la  holding  that  Wray  was  a 
competent  witness,  and  in  allowing  bis 
deposition  to  he  read.  OI  course,  com- 
munications net  ween  attorney  and  client 
are  privileged  when  they  are  confidential, 
but  there  is  testimony  that  Wray  was 
not  In  any  sense  acting  as  tbe  attorney  or 
legal  adviser  of  R.  M.  Sparks.  He  ap- 
peal's to  have  been  employed  only  as  a 
scrivener  to  draw  a  certain  conveyance 
and  notes,  and  was  acting  for  all  of  the 
parties.  He  was  not.  employed  to  give 
legal  advice  to  R.  M.  Sparks,  but  only  to 
put  in  legal  form  and  phrase  the  agree- 
ments of  the  parties;  and  tbe  fact  that 
be  happened  to  be  skilled  in  the  law  will 
not  make  bitn  incompetent  as  a  witness, 
nor  can  tbe  communications  made  by  the 
parties  to  him  be  considered  as  privileged. 
Indeed,  the  matters  testified  about  were 
not  of  a  confidential  character,  but  were 
made  In  the  presence  of  both  of  the  par- 
ties to  the  controversy.  Communications 
made  to  one  who  is  acting  for  both  par- 
ties, and  in  the  presence  of  all  the  parties 
to  the  controversy,  cannot  be  regarded 
as  confidential  or  privileged.  Ooodwln, 
etc.,  Co.'s  Appeal,  117  Pa.  St.  514. 12  Atl. 
Hep.  736;  Wbitlng  v.  Barney.  30  N.  Y.  330; 
Britton  v.  Lorens,  45  N.  Y.  51;  Hanlon  v. 
Doberty,  109  Ind.  37,  9  N.  E.  Rep.  782; 
Dunn  v.  Amos,  14  Wis.  108;  De  Wolf  v. 
Strader.  26  111.225;  Macbette  v.  Wnnless, 
2  Colo.  169;  1  Whart.  Ev.  §  587. 

The  only  remaining  objection  that  Is 
deemed  to  be  material  Is  tbe  ruling  of  tbe 
court  placing  the  burden  of  proof  upon 
the  plaintiff.  The  jury  were  instructed 
that  in  order  to  entitle  the  plaintiff  to  re- 
cover on  either  cause  of  action  be  must 
prove  by  a  preponderance  of  tbe  evidence 
each  material  alienation  therein  contained. 
From  the  pleadings  and  the  admissions 
which  they  contain  tbe  onus  proband! 
claarly  rested  upon  the  defendant;  and 
hence  the  exception  to  tbe  ruling  and  the 
Instructions  must  be  sustained.  The 
plaintiff  set  up  and  relied  upon  a  written 
contract  purporting  to  have  been  executed 
by  the  defendant.  The  executlou  of  this 
contract  was  admitted  by  tbe  defendant. 
Tbe  plaintiff  also  alleged  that  defendant 
was  In  possession  of  the  property  sold 
and  transferred  to  him  under  the  con  tract, 
and  the  possession  was  admitted  by  tbe 
defendant.  Tbe  plaintiff  further  alleged 
that  defendant  had  only  paid  him  94.000 
of  tbe  $ 6.726.08  which,  under  the  terms  of 
the  contract,  be  was  held  to  pay,  and  the 
defendant  admitted  that  be  bad  paid  no 
more  than  $4,000  for  the  property.  It 
thus  appears  that  the  material  facts  as- 
serted by  the  plaintiff  were  conceded  by 
the  defendant.  No  proof  was  required  by 
the  plaintiff  In  order  to  maintain  these 
propositions.  He  is  not  required  to  dis- 
prove the  facts  alleged  in  tbe  defendant's 
affirmative  defense.  The  defendant  as- 
serts that  the  contracts  relied  upon  by 
the  plaintiff,  and  the  making  and  execu- 
tion of  which  he  admits,  have  been 
changed  by  other  agreements  and  under- 
standings. The  defendant  has  the  affirma- 
tive of  these  propositions,  and  the  burden 
of  maintaining  them  rests  upon  him.  The 
testimony  on  the  disputed  propositions  in 


the  case  appears  to  be  close  and  conflicting, 
and  this  erroneous  ruling  of  the  court  is 
deemed  to  material  error.  The  Judgment 
of  the  district  court  will  therefore  lie  re- 
versed, aud  tbe  cause  remanded  for  a  new 
trial.   All  tbe  Justices  concurring. 


(51  Kslb.  192) 
MISSOURI  GLASS  CO.  V.  BAILEY. 
(Supreme  Court  of  Kansas.   April  8, 1893.) 
Motion  to*  Nbw  Trial — Whbn  to  bb  Mads. 
A  motion  for  a  new  trial,  upon  the  grounds 
that  the  judgment  is  not  sustained  by  evidence, 
and  is  contrary  to  law,  and  for  errors  of  law  oc- 
curring at  the  trial,  and  excepted  to  by  the  party 
oom  plaining  at  the  time,  must  be  made  at  the  term 
the  judgment  is  rendered.   If  the  motion  for  a 
new  trial,  for  such  reasons,  is  not  presented  or 
filed  until  after  the  term  has  ended  and  the  court 
has  finally  adjourned,  the  supreme  court  cannot 
consider  or  review  the  errors  alleged  in  the  mo- 
tion. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  coun- 
ty; L.  Still  well,  Judge. 

Action  by  the  Missouri  Glass  Company 
against  M.Bailey.  There  was  judgment 
for  defendant.  A  motion  for  a  new  trial 
was  overruled,  and  plaintiff  brinies  error. 
Affirmed. 

J.  B.  Zelgler,  for  plaintiff  in  error.  A.  S. 
Laphara,  for  defendant  in  error. 

HORTON,  C.  J.  The  Missouri  Glass 
Company  brought  its  action  In  tbe  die* 
trict  court  of  Neosho  county  against  M. 
Bailey  to  recover  $580,  with  Interest.  On 
tbe  24th  of  April.  1889,  Judgment  was  ren- 
dered against  tbe  plaintiff,  and  in  favor  of 
tbe  defendant,  for  costs.  It  appears  from 
the  record  that  the  cause  was  tried  before 
the  court,  without  a  Jury,  on  tbe  28d  of 
April,  1889,  and,  at  the  conclusion  of  the 
trial,  tbe  court  announced  that  its  deci- 
sion would  be  rendered  on  tbe  next  day, 
April  24th.  On  April  24th  the  Judgment 
was  rendered.  Tbe  court  adjourned  for 
the  term  upon  that  day.  After  tbe  close 
of  the  trial,  on  April  23d,  the  attorney  for 
the  glass  company  left  Erie,  tbe  county 
seat  of  Neosho  county,  for  Viulta,  in  tbe 
Indian  Territory,  on  important  business, 
rie  did  not  return  from  tbe  territory  until 
after  the  court  had  adjourned  for  the  term ; 
but  upou  bis  return,  on  April  27, 1889,  he 
filed  his  motion  for  a  new  trial.  This  mo- 
tion was  heard  and  overruled  ou  July  16, 
1889,  tbe  court  finding,  however,  upon  the 
evidence  presented,  that  the  plaintiff  be- 
low "was  unavoidably  prevented  from 
filing  bis  motion  for  a  new  trial  at  the 
term  at  which  the  judgment  was  rendered. " 
The  question  is  now  properly  presented, 
by  cross  petition  in  error,  that  the  appli- 
cation for  the  new  trial  was  made  too 
late,  and,  therefore,  that  this  case  cannot 
be  considered  upon  the  merits. 

Section  308  of  the  Civil  Code  reads: 
"The  application  for  a  new  trial  must  be 
made  at  the  terra  the  verdict,  report,  or 
decision  Is  rendered,  and,  except  for  the 
cause  of  newly-discovered  evidence,  mate- 
rial for  the  party  appl ying,  which  hecould 
not  with  reasonable  diligence  have  discov- 
ered and  produced  at  the  trial,  shall  be 
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within  three  days  after  the  verdict  or  deci- 
sion was  rendered,  unless  unavoidably 
prevented. "  It  has  been  repeatedly  held 
by  this  court  -  that  the  application  for  a 
new  trial  must  be  made  at  the  term  the 
verdict,  report,  or  decision  is  rendered." 
Earls  v.  Earls,  27  Kan.  538;  Mercer  v. 
Ringer, 40  Kan.  180,19  Pac.Rep.  670;  Pow- 
ers v.  McCue,  48  Kan.  477,  29  Pac.  Rep.  680 
In  the  latter  case  it  was  said  that  "the 
party  objecting  to  the  decision  of  a  dis- 
trict court  must  not  only  except  at  the 
time  the  decision  is  made,  but  must  re- 
duce the  exception  to  writing,  and  pre- 
sent the  same  for  allowance  at  the  term 
the  decision  is  excepted  to,  not  beyond 
the  term."  But  it  is  claimed  that,  as  the 
trial  court  found  that  the  plaintiff  below 
was  "unavoidably  prevented  from  tiling 
his  motion  at  the  term  at  wbich  the  deci- 
sion and  Judgment  were  given."  therefore 
he  was  in  time.  It  is  not  alleged  in  the 
motion  that  any  new  evidence  had  been 
discovered  by  the  party  applying.  The 
grounds  for  the  new  trial,  as  stated,  were 
"that  the  decision  and  Judgment  of  the 
court  were  not  sustained  by  the  evidence, 
and  were  contrary  to  law,  and  for  error 
of  law  occurring  at  the  trial,  and  except- 
ed to  at  the  time. "  The  provision  of  the 
section  for  further  or  additional  time  for 
filing  a  motion  for  a  new  trial,  on  account 
of  newly-discovered  evidence,  does  not 
apply  in  this  case.  No  special  findings 
were,  asked  or  made  by  the  trial  court. 
That  court  only  made  a  general  finding. 
Ah  the  motion  for  a  new  trial  was  not 
filed,  during  the  term  of  the  trial  court, 
as  prescribed  in  such  a  case  as  this  by  sec- 
tion 308  of  the  Civil  Code,  we  cannot  con- 
sider or  review  the  errors  alleged  in  the 
motion  for  a  new  trial,  or  in  the  petiti  on 
In  error,  which  presents  substantially  the 
same  grounds  of  error.  The  Judgment 
of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 


(51  Kan.  203) 

WESTERN  UNION  TEL.  CO.  V.  MOYLE. 
(Supreme  Court  of  Kansas.   April  8,  1893.) 

Action  — Damages— Erection  of  Telegraph 
Wikes. 

Where  a  person  or  corporation  enters  upon 
the  premises  and  building  of  another,  and  without 
his  consent  fastens  a  telegraph  wire  to  a  part 
thereof,  and  such  wire  does  no  particular  injury 
or  damage  to  the  property  at  tbe  time,  but  there- 
after, on  account  of  additional  wires  being  con- 
nected with  the  poll  or  wire  so  fastened  to  the 
building,  such  building  is  greatly  injured  and 
damaged,  held,  that  a  new  injury  or  cause  of 
action  arises  from  the  additional  wires  so  placed, 
and  the  injurious  results  occurring  from  such  new 
wrong  or  invasion  of  the  owner's  rights  may  be  the 
basis  of  a  recovery  for  damages. 
(Syllabus  by  the  CourtJ 

Error  from  district  court,  Bu  tlor  county ; 
C.  A.  Leland,  Judge. 

Action  by  Henry  Moyle  against  the 
Western  Onion  Telegraph  Company  to  re- 
cover for  damages  to  plaintiff's  building, 
caused  by  attaching  wires  thereto.  There 
was  a  Judgment  for  plaintiff  before  a  Jus- 
tice of  the  peace.  On  appeal  to  the  dis- 
trict court  there  was  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Affirmed. 


The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

On  the  25th  day  of  June,  1888,  Henry 
Moyle  brought  bis  action  before  a  justice 
of  tbe  peace  ngainst  the  Western  Cnion 
Telegraph  Company  and  tbe  St.  Louis  & 
San  Francisco  Railway  Company,  alleging 
therein  that  he  was  the  owner  of  lot  No. 
27  in  block  No.  25,  at  Augusta,  in  this 
state;  that  the  defendants,  in  the  con- 
struction and  operation  of  their  telegraph 
lines,  in  1882,  fastened  wires  to  the  building 
on  the  lot  described,  without  the  consent 
of  plaintiff,  the  owner  thereof,  and  contin- 
uously used  the  property  from  that  date 
up  to  and  including  the  month  of  Febru- 
ary, 1887,  to  the  great  injury  of  tbe  prop- 
erty, and  on  account  of  tbe  use  thereof 
that  plaintiff  had  been  damaged  in  the 
sum  of  $300.  On  July  16, 1888,  the  action 
was  dismissed  as  to  tbe  St.  Louis  ft  San 
Francisco  Railway  Company  without 
prejudice.  On  the  same  day  the  action 
was  tried  against  the  telegraph  company, 
and  judgment  rendered  in  favor  of  the 
plaintiff  and  against  the  company  for  $300 
and  costs.  At  the  trial  the  telegraph  com- 
pany failed  to  appear.  On  the  18th  day  of 
July,  1888,  tbe  company  filed  Its  appeal 
bond,  and  the  case  was  taken  to  the  dis- 
trict court  of  Butler  county.  On  tbe  2Nth 
day  of  May,  1880.  Henry  Moyle  filed  In  the 
district  court  bis  amended  bill  of  partic- 
ulars or  petition,  alleging,  among  other 
things,  that  tbe  telegraph  company,  In  the 
construction  and  operation  of  its  line,  in 
1882,  fastened  a  wire  to  the  roof  of  the 
building  owned  by  plaintiff  on  lot  27  in 
block  25  in  Augusta,  without  bis  consent; 
that  the  wire  was  a  stay  or  guy  extending 
from  the  building  to  a  telegraph  pole,  to 
which  tbe  wires  running  to  and  from  the 
main  line  of  the  defendant  company  were 
attached ;  that  at  the  time  tbe  wire  was 
attached  to  the  building  only  slight  dam- 
age was  caused,  but  that  in  the  month  of 
September,  1886,  tbe  telegraph  company 
ran  two  more  wires  into  its  office  from 
the  main  line,  and  attached  them  to  the 
pole  to  which  tbe  gny  wire  was  attached, 
and  that  this  put  additional  strain  upon 
the  wire  attached  to  plaintiff's  building, 
whereby  tbe  building  was  greatly  dam- 
aged and  Injured;  that  In  the  month  of 
November,  1887.  plaintiff  repaired  his  build- 
ing to  make  it  teuantable,  but  tbe  repairs 
were  broken  and  destroyed  and  the  build- 
ing rendered  uninhabitable  by  the  contin- 
ual strain  of  the  wire  attached  thereto; 
that  the  telegraph  company  continuously 
nscd  the  building,  with  its  wires,  up  to 
and  including  the  month  of  February,  1887. 
The  plaintiff  demanded  damages  in  the 
sum  of  $800.  The  Jury  returned  a  verdict 
in  favorof  the  plaintiff,  Moyle,  and  against 
the  defendant,  tbe  telegraph  company,  for 
$162.  Judgment  was  entered  accordingly. 
The  telegraph  company  excepted,  and 
brings  tbe  case  here. 

Eaton,  Pollock  &  Love,  for  plaintiff  in 
error.  Shinn  &  Knowles.  for  defendant  in 
error. 

HORTON, C.  J.,  (after  statin*  the  facts.) 
It  is  contended  that  tbe  district  court  had 
no  jurisdiction  in  this  case.  It  is  said  that 
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In  tbe  original  bill  of  particulars  and  In 
the  amended  bill  of  particulars  Henry 
Moyle  attempted  to  make  it  appear  that 
his  action  was  based  upon  tbe  use  of  bis 
property,  and  that  he  sought  to  recover 
$ $00  ror  the  use  only ;  but  that  upon  the 
trial  be  relied  upon  proof  establishing  an 
nction  in  trespass.  Under  the  authority 
of  Wagstaff  v.  Cballiss.  31  Kan.  212, 1  Pac. 
Rep.  631,  it  is  urged  that,  as  Justices  of  the 
peace  have  jurisdiction  In  actions  for  tres- 
pass on  real  estate  only  where  the  dam- 
ages do  not  exceed  *  100.  tbe  district  court 
was  without  Jurisdiction  upon  the  appeal. 
Section  6,  Justices  Act.  It  appears  from 
the  record  that  thoquestion  of  jurisdiction 
is  raised  for  the  first  time  in  this  court. 
No  attempt  was  made  to  question  the  ju- 
risdiction of  the  trial  court.  Whatever 
construction  may  be  given  to  the  original 
bill  of  particulars,  it  clearly  appears  from 
the  allegations  of  the  amended  hill  of  par- 
ticulars or  petition  hied  in  tbe  court  below 
that  Moylesought  to  recover  in  that  court 
for  injuries  to  bis  real  property,  and  al- 
leged therein  wrongful  acts  of  the  tele- 
graph company.  Perhaps  a  motion  to 
have  made  the  petition  more  definite  and 
certain  ougbt  to  have  been  sustained,  if 
one  had  been  presented.  This  was  not 
done.  Tbe  demurrer  filed  to  tbe  amended 
bill  of  particulars  or  petition  alleged  that 
it  did  not  state  facta  sufficient  to  consti- 
tute a  cause  of  action,  and,  further,  that 
the  cause  of  action  was  barred  by  tbe 
statute  of  limitations.  Tbe  question  now 
presented  about  jurisdiction  was  not 
called  to  tbe  attention  of  the  trial  court 
in  any  way.  The  court  had  jurisdiction 
of  tbe  subject-matter,  even  If  there  had 
been  no  prior  proceedings  pending  before 
tbe  justice  of  tbe  peace,  and  if  uo  appeal 
bad  been  taken.  The  telegraph  company 
made  a  general  appearance.  The  court 
therefore  had  jurisdiction  over  thesubject- 
raatter  and  the  parties.  Railway  Co.  v. 
Lea,  47  Kan.  288,  27  Pac.  Rep.  9S7.  and 
cases  cited.  This  is  not  a  case  where  tbe 
trial  court  had  no  jurisdiction  over  the 
subject-matter.  In  such  a  case  an  objec- 
tion may  be  taken  at  any  time,  and  is 
never  waived. 

It  is  next  contended  that  the  action  was 
barred  by  the  statute  of  limitations.  It 
appears  that  in  the  year  of  18S2  the  tele- 
graph company  attached  a  guy  wire  to  tbe 
roof  of  the  building  belonging  to  Moyle, 
extending  to  a  pole  to  which  tbe  telegraph 
wire  was  attached  running  Into  the  tele- 
graph office;  that  afterwards,  in  August, 

1886,  the  company  ran  additional  wires  in- 
to their  office,  and  attached  them  to  tbe 
pole  to  which  this  guy  wire  was  attached, 
multiplying  the  force  on  the  u:uy  wire  and 
strain  on  the  building  many  times.  In 
November,  1886,  Moyle  repaired  the  build- 
ing, put  In  a  new  front  to  replace  tbe  one 
broken  out  by  the  effect  of  the  wire,  braced 
the  building  by  a  partition,  etc.,  and  used 
efforts  to  prevent  the  further  injury  to  bis 
premises,  and  it  was  not  until  January, 

1887.  that  he  discovered  the  wire  was  oper- 
ating to  destroy  his  building,  at  which 
time  it  became  untenantable.  All  the 
damages  proved  or  allowed  were  the  re- 
sult of  the  acts  of  the  company  in  1886  and 
1887.   This  case  comes  clearly  within  tbe 


rule  laid  down  In  Railway  Co.  ▼.  House- 
man, 41  Kan.  300,  21  Pac.  Rep.  2S4.  Al- 
though the  telegraph  company  went  upon 
tbe  premises  of  Moyle  and  attached  a  wire 
thereto  iu  1*82,  and  although  this  action 
was  not  commenced  until  the  23d  of  Jan- 
uary, 1888,  yet,  as  the  damages  com- 
plained of  and  found  by  the  jury  resulted 
from  the  wrongful  acts  of  the  company  In 
1X86  and  1887,— within  less  than  two  years 
before  the  commencement  of  the  action, — 
the  two-year  statute  of  limitations  for 
trespass  upon  real  property  was  not  a 
bar.  No  damages  were  recovered  for  any- 
thing occurring  two  years  prior  to  the 
commencement  of  tbe  action.  There  is 
sufficient  evidence  tending  to  show  that 
Moyle  was  damaged  by  the  acts  of  tbe 
company  in  1886  to  tbe  full  amount  of  the 
verdict  of  the  jury  and  tbe  judgment  ren- 
dered thereon.  In  Railway  Co.  v.  Mibl- 
man,  17  Kan.  224,  the  trespass  complained 
of  was  completed  when  tbe  company  bad 
dug  tbe  ditches  therein  referred  to,  but, 
unlike  this  case,  no  new  act  was  commit- 
ted by  tbe  company  after  it  bad  acted  in 
the  first  instance.  The  damages  In  that 
action  were  sustained  by  reason  of  the 
original  wrong.  In  this  case  the  cause  of 
action  Is  hased  upon  the  acts  of  tbe  com- 
pany in  1886  and  1887,  and  not  upon  tbe 
prior  act  of  the  company  in  1882.  Up  to 
1886,  Moyle  makes  no  eomplaint.  His  in- 
juries and  damages  occurred  upon  the 
wrongful  acts  committed  after  that  time. 
He  had  the  right,  if  he  so  desired,  to  con- 
sent to  the  original  act  of  1882.  or  to 
waive  any  injury  occurring  from  that  act: 
bnt  he  also  had  tbe  right  to  recover  for 
the  wrongful  acts  committed  in  1886  and 
1887  to  bis  injury.  We  have  examined  tbe 
other  questions  presented,  but  do  not 
think  any  material  error  was  committed 
sufficient  to  cause  a  reversal.  Tbe  judg- 
ment of  the  district  court  will  be  affirmed. 
All  tbe  justices  concurring. 


(El  Kan.  185) 

McWREW  v.  STEWART,  County  Treasurer. 

(Supreme  Court  of  Kansas.   April  8,  1893.) 

Annexation  to  Citt  —  Collateral  Attack  — 
Improvements. 

1.  The  limits  of  a  city  of  the  first  class  were 
extended  so  as  to  embrace  territory  through  which 
a  public  highway  existed.  After  the  annexation 
tho  mayor  and  council  caused  a  sidewalk  to  be 
built  along  the  highway  and  assessed  the  cost  of 
the  same  against  the  abutting  property.  In  an  ac- 
tion to  enjoin  the  collection  of  the  special  tax  it  is 
held  that,  after  the  annexation  the  highway  was 
impressed  with  the  character  of  a  street,  and  be- 
came subject  to  the  exclusive  control  of  the  city 
authorities,  and  to  the  liabilities  and  servitudes 
of  all  other  streets  within  the  city. 

2.  In  such  an  action  tbe  proceedings  annexing 
the  territory  to  the  city,  and  which  appear  to  be 
regular  on  their  face,  are  not  subject  to  attack. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte 
co unt j  ;  O.  L#.  Miller,  Judge. 

Action  by  James  McUrew  against  M. 
W.  Stewart,  County  Treasurer,  to  enjoin 
tbe  collection  of  au  assessment  made  on 
plaintiff's  land.  There  was  judgment  sus- 
taining tbe  assessment,  aud  plaintiff 
brings  error.  Affirmed. 
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McGrew,  Watson  &  Watson,  for  plaintiff 
In  error.  Buclian,  Freeman  &  Porter,  for 
defendant  In  error. 

JOHNSTON,  J.  This  action  was  brought 
to  enjoin  tbe  collection  of  an  assessment 
made  upon  the  plaintiff's  land  for  tbe  con- 
struction of  a  sidewalk  on  a  street  npon 
wbich  tbe  land  abutted.  Tbe  plaintiff  bas 
been  tbe  owner  of  tbe  land  since  1871,  and 
along  the  south  side  of  the  same  there 
hns  been  for  at  leant  20  years  a  highway. 
Although  it  laid  close  to  Kansas  City,  the 
land  whs  outside  of  the  city  limits  until 
January,  1888,  whtn  the  limits  of  the  city 
were  extended  so  as  to  Include  the  plain- 
tiff's laud.  The  road  or  street  upon  which 
the  laud  adjoined  was  variously  known 
as  the**  Qulndaro  Road,  ",M  Qnindaro  Boule- 
vard," and  "Qnlndaro  A\enue."  After 
appropriate  proceedings  the  city  required 
tne  boilding  of  a  sidewalk  on  this  street, 
and  t  was  constructed  along  the  south 
side  of  tbe  plaintiff's  property,  at  a  cost  of 
$ 313.20,  for  the  payment  of  which  a  special 
assessment  was  made  upon  tbe  abutting 
land  after  the  special  assessment  had  been 
extended  upon  the  tax  roll,  and  the  county 
treasurer  was  proceeding  to  collect  the 
same  when  this  action  Nwas  begun,  with 
tbe  result  that  the  special  tax  was  sus- 
tained and  the  injunction  denied. 

The  principal  contention  is  that  Quln- 
daro avenue  or  boulevard,  upon  which 
this  sidewalk  was  constructed,  is  not  a 
street,  as  such,  within  the  city  for  the  Im- 
provement of  which  special  assessments 
can  be  levied  upon  plaintiff's  land.  Plain- 
tiff urges  that  the  annexation  of  the  ad- 
joining territory  did  not  convert  tbe  high- 
way running  through  the  same  into  a 
street,  subject  to  the  control  of  the  city, 
and  to  tbe  servitudes  which  may  be  im- 
posed upon  streets  within  a  city.  Prior 
to  tbe  extension  of  the  city  limits,  (Jnln- 
daro  street  was  a  county  road,  and  the 
plaintiff,  who  was  the  owner  of  tbe  fee  to 
the  middle  of  the  road,  never  dedicated  or 
conveyed  the  same  to  the  city  for  use  as  a 
street,  and  the  city  never  attempted  to 
condemn  or  otherwise  acquire  the  fee  of 
the  highway  for  street  purposes  by  mak- 
ing compensation  to  the  owner  thereof. 
Wears  of  opinion  that  the  highway  be- 
came subject  to  the  control  of  the  city, 
and  to  such  urban  servitudes  as  may  be 
imposed  in  cities  of  that  class,  as  soon  as 
tbe  territory  through  which  it  ran  was 
annexed.  The  legislature  has  full  power 
to  provide  for  the  establishment  and  con- 
trol of  highways  within  and  without  the 
limits  of  cities.  Outside  of  cities  the  con- 
trol of  the  same  is  placed  in  county  and 
township  officers,  while  within  tbe  city 
absolute  and  undivided  control  is  given 
to  tbe  city  officers.  It  is  true  that  the  fee 
of  a  county  road  is  In  the  adjoining  land 
owners,  while  tbe  fee  to  the  streets  Is  in 
the  county,  in  trust  for  the  uses  and  pur- 
poses of  the  public.  It  is  also  true  that 
tbe  abutting  owner  bas  greater  rights 
and  privileges  in  a  county  road  where  he 
owns  tbe  fee  than  he  does  in  the  streets  of 
a  city  where  tbe  fee  is  elsewhere.  In  either 
case,  and  wherever  the  fee  may  be,  the 
easement  Is  In  the  public  for  Its  use  and 
benefit,  and  the  control  definitely  fixed  in 
v.32P.no.l2— 57 


certain  officers.  In  the  nature  of  things, 
there  can  be  no  divided  control  of  the 
streets  within  the  limits  of  a  city,  and  In 
tbe  whole  course  of  legislation  there  Is 
nothing  Indicating  a  different  treatment  or 
control  of  the  highways  and  streets 
brought  in-  by  annexation  and  those  which 
were  in  the  city  previous  to  annexation. 
City  of  Eudora  v.  Miller, 30  Kan.  494.2Pac. 
Rep.  685;  Commissioners  of  Shawnee  Co.  v. 
City  of  Topeka,  39  Kan.  200,  18  Pac.  Rep. 
161.  Full  power  is  given  by  the  legislature 
to  annex  adjoining  territory,  and  both 
platted  and  unplatted  territory  may  be 
added.  But,  whether  platted  or  unplat- 
ted, the  act  of  annexation  cannot  be  held 
to  operate  as  a  vacation  of  any  existing 
highways  on  the  added  territory.  Noth- 
ing in  the8tatutes  declares  or  implies  that 
annexation  shall  operate  to  vacate  the 
highways,  nor,  indeed,  do  counsel  for 
plaintiff  claim  that  such  would  be  tbe 
effect.  If  the  highways  existing  in  the  an- 
nexed territory  are  not  extinguished  by 
the  annexation,  they  necessarily  are  sub- 
ject to  the  laws  applicable  to  public  ways 
within  cities.  As  soon  as  such  highways 
are  brought  within  tbe  limits  and  jurisdic- 
tion of  the  city,  tbe  supervision  of  tbe  city 
officers  is  exclusive.  Afterwards  they  are 
impressed  with  the  character  of  streets, 
and  the  city  and  its  officers  owe  to  the 
public  the  duty  to  keep  them  in  a  safe  con- 
dition for  public  use  in  the  usual  mode, 
and  are  liable  for  injuries  resulting  from  a 
neglect  to  perform  this  duty.  Power  is 
conferred  upon  the  mayor  and  council  to 
require  the  Improvement  of  all  the  public 
ways  within  tbe  city  and  the  construction 
of  sidewalks,  and  in  order  to  carry  it  out 
they  are  authorized  to  levy  and  collect 
special  taxes  upon  the  abutting  ground 
which  is  benefited  by  the  Improvement. 
Gen.  St.  1889,  pars.  555-559.  No  exception 
is  made  of  such  public  ways  as  have  been 
brought  in  by  annexation,  and  which 
were  formerly  under  the  control  of  the 
county  and  township  officers.  Sidewalks 
may  be  as  necessary  on  such  streets  as 
upon  any  other,  ond  the  benefits  to  the 
abutting  property  are  as  great  In  oue 
case  as  in  the  other,  and  therefore,  as  the 
property  is  within  the  jurisdiction  of  the 
city,  no  good  reason  exists  why  those 
benefits  should  not  be  assessed  npon  the 
property  which  receives  tbe  benefits.  It 
is  true  that  before  annexation  the  fee  of 
the  way  was  in  tbe  owner,  and  that  after 
it  was  brought  within  the  limits  and  juris- 
diction of  the  city  the  fee  was  in  the  coun- 
ty for  the  use  of  the  public;  but  by  com- 
ing Into  the  city  the  plainiffs  liabilities 
are  enlarged,  and  tbe  servitudes  on  his 
property  ex  tended.  The  annexation  places 
him  on  an  exact  equality  with  till  other 
owners  of  property  within  the  limits  of  the 
city,  equally  entitled  with  them  to  all 
municipal  rights  and  privileges,  but 
equally  subject  to  all  municipal  burdens 
and  charges.  As  a  compensation  for  the 
additional  burdens  and  servitudes  he  be- 
comes entitled  to  tbe  benefit  of  the  city 
schools,  the  protection  of  the  city  police, 
and  against  fire,  and  to  the  privileges  of 
water,  light,  and  other  conveniences 
furnished  by  municipalities  at  the  public 
expense.   Tbe  greater  value  claimed  by 
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plain  tin  in  the  reversion  of  a  county  road 
over  that  in  a  city  street  is  more  fanciful 
than  real.  Upon  the  extinguishment  of 
an  easement  in  a  county  road  the  land  of 
course  ieverts  to  the  adjoining  owner, 
and  so  it  does  in  effect  when  a  street  is 
vacated  within  a  city.  It  is  provided  in 
such  cases  that  it  .shall  revert  to  the  own- 
ers of  the  real  estate  adjacent  on  each  side 
in  proportion  to  the  frontage,  except 
where  it  has  been  appropriated  and  de- 
voted to  a  public  use  in  a  different  propor- 
tion. Gen.  St.  1889,  par.  582.  But  even  if 
the  fee  remains  unchanged,  the  easement 
exists  subject  to  the  supervision  of  thecity 
and  to  the  liabilities  and  burdens  which 
attached  to  streets  in  the  original  terri- 
tory. A  reference  is  made  to  Heiple  v. 
City  of  East  Portland,  (Or.)  8  Pac.  Rep. 
907,  as  an  authority  against  imposing  the 
special  tax  upon  a  roadway,  brought 
within  the  corporate  limits.  That  de- 
cision appears  to  have  been  controlled  by 
peculiar  statutes  with  reference  to  the  di- 
vided control  of  counties  and  cities  over 
highways,  and  even  there  it  is  held  that 
the  case  would  be  "different  where  by  the 
act  the  limits  of  the  city  are  extended,  a 
new  territory  is  acquired  and  subjected  to 
the  laws  and  jurisdiction  of  the  munici- 
pality." Judge  Elliott,  In  treating  of  this 
subject  in  his  work  on  Roads  and  Streets, 
says:  "Our  opinion  is  that,  as  soon  as  a 
town  or  city  is  incorporated,  the  public 
ways— that  is,  ways  belonging  to  the 
public,  and  not  owned  by  private  corpo- 
rations—come within  the  jurisdiction  and 
control  of  the  new  public  corporation,  un- 
less the  statute  expressly  or  impliedly  con- 
tinues theautbority  of  the  county  or  town- 
ship officers.  It  is  apparent  that  the 
ways  must,  of  necessity,  change  charac- 
ter, and  the  servitude  be  much  extended. 
This  extension  carries  with  it  wider  duties 
and  greater  liabilities,  thus  requiring  an 
essentially  different  control  and  care. 
•  •  *  Where  there  Is  no  statute,  the 
corporation  of  a  city  seems  naturally  to 
imply  that  the  highways  within  its  terri- 
torial limits  become  streets,  and,  as  such, 
subject  to  the  control  of  the  municipality." 
Elliott,  Roads  &  S.  313.  H  Unless  the  leg- 
islature declares  otherwise,  an  extension 
of  the  corporate  limits  imposes  upon  a 
city  the  same  duties  and  liabilities  as  to 
the  streets  in  the  annexed  territory  as 
rest  upon  it  in  reference  to  the  streets  In 
the  original  territory  of  the  city."  15 
Amer.  &  Eng.  Enc.  Law,  1017.  We  con- 
clude that  the  city  authorities  bad  the 
power  to  construct  the  sidewalk  on  Quin- 
daro avenue  or  boulevard,  and  to  assess 
the  cost  of  the  same  against  the  abutting 
property. 

Some  other  objections  to  the  special 
tax  are  mentioned  in  plaintiff's  brief,  but 
they  were  not  urged  In  theoral  argument. 
One  is  that  the  petition  for  the  sidewalk 
was  insufficient  because  It  designated  the 
street  as  "Qulndaro  Avenue."  It  appears 
to  have  been  known  as  "Quindaro 
Avenue,"  although  it  was  variously  des- 
ignated in  the  record.  It  is  sometimes 
spoken  of  as  "Quindaro  Road,"  as  "Quin- 
daro Boulevard,"  und  as  "Quindaro 
Avenue."  It  was  designated  as  "Quin- 
daro Avenue"  in  the  petition,  and  by  the 


name  name  in  the  ordinance  providing  for 
the  sidewalk.  It  further  appears  that 
, subsequently  the  name  was  definitely  fixed 
by  ordinance  as  "Quindaro  Boulevard." 
We  think  the  designation  of  the  street 
was  sufficiently  definite,  so  that  no  one 
could  be  misled  or  prejudiced. 

There  is  a  further  objection  that  the 
petition  did  not  have  a  HUtlicient  number 
of  signers.  The  record  shows  this  claim 
to  be  unfounded,  and,  more  than  that, 
neither  of  these  objections  were  brought 
to  the  attention  of  the  district  court.  At 
the  trial,  counsel  for  plaintiff  stated  that 
there  was  no  objection  to  the  petition, 
nor  to  the  regularity  of  any  of  the  pre- 
liminary proceedings,  except  as  to  the  de- 
tailed estimate  of  the  cost  of  the  proposed 
improvements  which  is  required  to  be 
made  under  oath  by  the  city  engineer. 
Neither  is  there  anything  substantial  in 
this  last  objection,  as  the  lack  of  an  esti- 
mate was  not  alleged  iu  the  petition  as  a 
ground  for  injunction.  Au  inquiry  was 
made  of  the  city  clerk  if  he  found  an  estl- 
matearaong  the  papers  and  records  which 
he  had  in  bis  hands  at  the  trial.  He  was 
unable  to  find  any,  and  stated  that  he 
bad  not  made  a  search,  but  supposed 
there  was  oue,  as  he  had  found  estimates 
In  all  cases  in  which  he  had  looked.  He 
was  asked  to  examine  the  record  with  ref- 
erence to  this  estimate,  but  does  not  ap- 
pear to  have  been  ever  recalled,  or  that 
any  further  Inquiry  upon  the  subject  was 
made. 

Another  point  is  presented  that  plain- 
tiff's land  is  not  a  part  of  the  city,  for  the 
reason  that  it  consisted  of  more  than  five 
acres,  and  was  not  wholly  surrounded  by 
platted  territory;  but  the  annexation 
proceedings  are  not  open  to  attack  in  this 
action.  The  proceedings  to  annex,  upon 
their  face,  are  regular.  The  action  of  the 
city  council  and  the  findings  and  decree  of 
the  court  in  the  extension  of  the  limits 
ends  the  controversy  as  to  whether  the 
territory  is  rightfully  within  the  limits  of 
the  city.  Gen.  St.  1889,  par.  552.  The 
judgment  of  the  district  court  will  be 
affirmed.   All  the  justices  concurring. 


(61  Kan.  133) 
HAZEL  v.  LYDEN  et  aL 
(Supreme  Court  of  Kansas.   April  8, 1893.) 

Void  Sals  under  Execution— Estoppel  to  De- 
nt Validitt. 
Where  plaintiff's  real  property  was  sold  un- 
der an  execution  from  a  court  having  no  jurisdic- 
tion to  issue  the  same,  and  by  an  officer  having  no 
authority  to  sell,  but  the  purchaser  at  the  sale  acted 
in  good  faith,  and  paid  the  officer,  at  the  time  of 
the  sale,  all  that  it  was  reasonably  worth,  and  the 
owner  thereof,  who  was  present  at  the  sale,  made 
no  protest,  but  gave  the  purchaser,  quietly  and 
without  objection,  possession  of  the  land,  and  re- 
ceived the  proceeds  thereof,  and  permitted  the 
purchaser  and  his  grantees,  for  nearly  12  years,  to 
occupy  the  land,  and  make  valuable  improvements 
thereon,  without  objection,  although  living  within 
two  miles  of  the  land,  held,  that  such  owner,  un- 
der the  circumstances,  is  estopped  from  denying 
the  title  of  the  purchaser  at  the  sale,  and  from  re- 
covering the  land,  although,  at  the  time  of  the  sale, 
auch  owner  did  not  know  that  the  sale  and  the  pro- 
ceedings were  void. 
(Syllabus  by  the  Court.) 
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Error  from  district  court,  Lincoln  coun- 
ty; W.  G.  Eastland,  Judge. 

Action  of  ejectment  by  Patrick  Lyden 
and  another  against  N.  Hazel.  There  was 
judgment  for  plaintiffs,  and  defendant 
brings  error.  Reversed. 

Ira  E.  Lloyd  and  Garver  &  Bond,  for 
plaintiff  in  error.  C.  B.  Daughters  and  D. 
Ritchie,  for  defendants  in  error. 

HORTON,  C.  J.  Ejectment  brought  by 
Patrick  and  Daniel  Lyden  against  N.  Ha- 
zel to  recover  the  possession  of  the  W.J$  of 
the  N.  W.  %  and  the  W.  %  of  the  H.  W.  %  of 
section  24,  township  13,  range  8,  in  Lincoln 
county,  in  this  state.  John  Lyden,  de- 
ceased, who  died  in  February,  1875,  was 
the  owner,  in  fee  simple,  in  his  lifetime,  of 
the  land  described,  the  title  of  which  i«  in 
dispute.  At  bis  death,  being  unmarried, 
he  made,  by  his  last  will  and  testament, 
his  sister,  Mrs.  Mary  Cannon,  formerly 
Mary  Lyden,  his  sole  heir.   On  March  29, 

1875,  Mrs.  Cannon  sold  and  conveyed  the 
land  to  her  brothers  Patrick  and  Daniel 
Lyden.  In  May,  1876,  Ellen  Mclneroy  ob- 
tained judgment  in  the  district  court  of 
Lincoln  county  against  the  estate  of  John 
Lyden.  deceased,  for  $160,  including  conts. 
This  judgment  was  filed  as  a  claim  against 
the  estate  of  John  Lyden,  deceased,  In  the 
probate  court  of  Lincoln  couucy.  On  July 
31,  1876,.  the  probate  court  issued  execu- 
tion, directed  to  the  sheriff  of  that  coun- 
ty, to  collect  the  judgment  and  costs  out 
of  the  property  or  estate  of  John  Lyden, 
deceased.  The  sheriff  received  the  execu- 
tion on  July  31,  1876,  and  on  August  5, 

1876,  the  property  was  appraised  at  $640. 
On  September  7, 1876,  the  land,  after  hav- 
ing been  advertised,  was  sold  by  the  sheriff 
to  L.  E.  Farnsworth  for  $610.  The  sale 
was  confirmed,  and  Farnsworth  received 
a  deed,  which  was  recorded  on  December 
11, 1876.  On  December  8,  1879,  L.  E.  Farns- 
worth conveyed  the  land  to  A.  E.  Doolit- 
tle.  and  on  J  uly  17, 1882,  Doolittie  conveyed 
the  land  to  N.  Hazel,  defendant  below. 

Assuming  that  the  sale  to  Farnsworth 
on  September  7, 1876,  was  grossly  irregu- 
lar or  void,  the  question  for  us  to  deter- 
mine is  whether  the  Lydens  were  estopped, 
at  the  commencement  of  this  action,  from 
questioning  the  sale  to,  or  the  title  ob- 
tained by,  Farnsworth,  under  whom  Hazel 
claims  title.  L.  E.  Farnsworth  purchased 
the  laud  in  good  faith,  and  paid  the  sheriff, 
at  the  time  of  the  sale,  all  that  it  was  rea- 
sonably worth.  After  Farnsworth  pur- 
chased the  land,  Patrick  Lyden,  quietly 
and  without  objection,  gave  up  to  him 
possession  of  the  same.  At  the  time  of  the 
sale  by  the  sheriff,  Patrick  Lyden  was  ad- 
ministrator of  the  estate  of  John  Lyden, 
deceased, and  was  at  all  times  theagent  of 
his  brother  Daniel  Lyden.  After  the  sale, 
Patrick  Lyden  received  the  proceeds  there- 
of, applied  a  part  to  the  payment  of  claims 
against  the  estate  of  John  Lyden,  de- 
ceased, including  a  claim  which  he  had 
against  the  estate,  and  tne  surplus  of  such 
proceeds  he  retained  for  Daniel  Lyden  and 
himself,  as  assignees  of  Mrs.  Cannon,  the 
deviseeof  John  Lyden,  deceased.  Heknew 
when  the  land  was  levied  upon  under  the 
execution  by  the  sheriff,  and  was  present 


at  the  sale,  but  made  no  protest.  He, 
however,  did  not  know  that  the  sale  was 
grossly  irregular  or  void  until  a  short  time 
before  this  action  was  commenced.  After 
the  sale,  Farnsworth  and  his  subsequent 
grantees  occupied  and  made  valuable  Im- 
provements upon  the  land,  with  the 
knowledge  of  Patrick  Lyden.  and  without 
any  objection  from  him,  although  Lyden 
resided  all  the  time  within  two  miles  of 
the  premises.  This  action  was  brought 
on  the  28th  of  August,  1888,  nearly  12  years 
after  thesale  by  the  sheriff  to  Farnsworth. 

The  Lydens,  having  retained  the  pro- 
ceeds of  the  sale,  $610,— the  reasonablo 
value  of  the  land,— still  ask  to  recover  the 
land.  There  can  be  no  doubt  that  the  Ly- 
dens, after  they  received  the  proceeds  of 
thesale  of  the  land,  would  be  estopped 
from  denying  the  title  of  Hazel,  acquired 
from  Farnsworth,  if,  when  they  received 
the  money,  they  knew,  not  only  that  it 
was  a  part  of  the  proceeds  of  the  sale,  but 
also  the  circumstances  which  rendered  tb« 
sale  grossly  Irregular  or  void ;  but  the  jury 
found  that  the  Lydens  did  not  know  that 
the  sale  of  the  land  was  void,  at  the  time 
It  was  made,  and  it  is  con  tended  that  such 
knowledge  was  necessary  to  create  an  es- 
toppel; and,  further,  ft  is  contended  that 
the  Lydens  have  not  lost  their  right  to 
deny  title,  or  claim  possession,  by  their 
conduct  or  laches.  But  it  seems  to  us 
that  if  the  Lydens  received  the  proceeds  of 
the  sale,  or  a  part  thereof,  even  without 
knowledge  that  the  sale  was  void,  and 
continue  to  keep  the  money  after  acquir- 
ing it,  an  estoppel  will  likewise  continue. 
They  ought  not  to  be  permitted  to  repudi- 
ate the  sale  made  by  the  sheriff,  and  at 
the  same  time  insist  upon  having  the  bene- 
fit of  the  proceeds,  or  a  part  thereof. 
Brewer  v.  Nash,  (R.  I.)  17  Atl.  Rep.  857; 
Maple  v.  K assart.  53  Pa.  St. 348.  But,  fur- 
ther than  this,  the  general  rule  is  that M  ig- 
norance of  the  law,  with  a  full  knowledge 
of  the  facts,  cannot  generally  be  set  up  as 
a  defense,  nor  will  it  protect  a  party  from 
the  operation  of  the  rule  in  equity,  when 
the  circumstances  would  otherwise  create 
an  equitable  bar  to  the  legal  title."  Storrs 
v.  Barker,  10  Amer.  Dec.  316.  The  doctrine 
of  this  case  was  afterwards  considered  in 
Tilton  v.  Nelson,  27  Barb.  595;  and  in  the 
opinion  by  Emott,  J.,  he  says,  "The  ques- 
tion is  presented  whether  ignorance  of  the 
law  will  prevent  the  application  of  the 
rule  of  equitable  estoppel;"  and.  referring 
to  the  decision  in  the  principal  case,  he 
says  that  when  a  party  thus  asserts  his 
ignorance  of  his  title,  to  avoid  an  estoppel, 
he  encounters  two  principles  of  law  of  gen- 
eral application :  "The  first  of  these  prin- 
ciples is  that  when  a  party  procures,  or 
even  acquiesces  In,  the  disposition  of  his 
property  by  another,  under  color  of  title, 
and  pretending  to  title,  he  shall  be  hound 
by  such  disposition,  and  shall  be  presumad 
to  know  the  law,  so  far  as  it  is  applicable 
to  the  case.  The  other  Is  that  even  If  he 
shows  that  he  was  really  ignorant  of  the 
law,  and  acted  in  Ignorance,  still  the 
maxim,  'ignorantla  legis  nemlnera  ex- 
cusat,'  will  apply  in  favor  of  the  other 
party."  10  Amer.  Dec.  notes,  325,  326. 
In  Smith  v.  Cramer,  39  Iowa,  413,  one 
who  pleaded  a  judgment  in  honest  igno- 
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ranee  that  it  was  void  was  nevertheless 
held  to  be  estopped  from  availing  him- 
self  of  a  mistake  of  bis  legal  rights.  A 
strong  case  holding  the  same  doctrine  is 
Maple  v.  Kussart,  53  Pa.  St.  348.  There  it 
appeared  a  husband  and  wife  were  seined 
of  an  estate  by  entireties.  Tbe  husband, 
in  his  will,  directed  tbe  land  to  be  sold, 
and  the  proceeds  to  be  divided  among  bis 
wife  and  children.  Having  named  no  one 
to  make  the  sale,  the  land  was  sold  un- 
der an  order  of  the  orphans'  court,  and 
bought  by  two  of  tbe  children,  at  the  re- 
quest of  tho  widow,  who  received  ber  share 
of  the  proceeds,  in  accordance  with  the 
will.  After  ber  death,  in  ejectment  for  tbe 
land  by  some  of  the  beirs.it  was  held  that 
they  were  estopped  by  ber  acts,  and  that 
tbe  estoppel  would  operate  notwithstand- 
ing Hhe  was  Ignorant  of  ber  legal  rights. 
A  somewhat  similar  decision  was  made  in 
a  more  recent  case.  Cox  v.  Rogers,  77  Pa. 
St.  lft).  in  Reicbert  v.  Voss,  (Ga.)  2  S.  E. 
Rep.  558,  the  chief  justice,  speaking  for  tbe 
court,  said :  "The  sale,  too,  occurred  at  a 
wrong  time  and  place,  and,  as  a  consta- 
ble's sale  proper, counts  for  nothing.  But 
we  hold,  with  the  court  below,  that,  after 
the  active  part  taken  by  Mr.  Reichert  in 
promoting  tbe  rendition  of  tbese  Judg- 
ments, and  the  making  of  a  sale  under 
them,  ha  is  estopped  from  pursuing  the 
property  in  the  hands  of  a  purchuser  who 
has  bought  honestly,  and  parted  with  his 
money.  If  tbe  notary  and  tho  constable 
had  not  been  officers  at  all,  but  only  pri- 
vate persons,  and  if  Reichert  bad  author- 
ised one  to  give  judgment,  and  tbe  other 
to  enforce  it  against  his  property,  (he  ac- 
cepting property  for  storage  after  seizure, 
and  aiding  to  promote  its  removal  to  the 
place  of  sale.)  he  would  have  been  bound 
by  the  transaction. n  In  Smith  v.  Warden, 
19  Pa.  St.  424,  It  was  decided  that  "equi- 
table estoppels  have  place,  as  well  where 
tbe  proceeds  received  arise  from  a  sale  by 
authority  of  law,  as  where  they  spring 
from  the  act  of  tbe  party,  and  the  applica- 
tion or  the  principle  does  not  depend  on 
any  supposed  distinction  between  a  void 
and  a  voidable  sale."  In  Mitchell  v.  Freed- 
ley,  10  Pa.  St.  208,  it  was  held  that,  where 
a  sheriff's  sale  was  confirmed  without  ob- 
jection, the  application  of  the  proceeds  to 
tbe  debts  of  thedefend  \nt  in  the  execution 
ui8thesame  thing  as  if  paid  to  himself. "  It 
is  fully  settled,  upon  principle  and  authori- 
ty, that,  where  a  Halo  is  made  for  tbe  bene- 
fit of  any  one,  tbe  receipt  of  the  proceeds 
by  such  person  validated  it.  In  such  a 
case  the  supposed  distinction  between  a 
void  and  a  voidable  sale  is  immaterial. 
Wilson  v.  Bigger,  7  Watts  &  S.  Ill :  Cro- 
well  v.  Meconkey,  5  Pa.  St.  176;  Ktroble  v. 
Smith,  8  Watts,  280;  Spragg  v.  Shriver,  25 
Pa.  St.  282.  In  Gray  v.  Crockett,  35  Kan. 
66,  10  Pac.  Rep. 452,  this  court  decided  that 
"if  one  stands  by,  and  allows  another  to 
purchase  his  property,  without  giving 
him  an.v  notice  of  his  title,  a  court  of  equi- 
ty will  treat  It  as  fraudulent  for  the  own- 
er to  afterwards  try  to  assert  his  title." 
See,  also,  Hardin  v.  Joice,  21  Kan.  318; 
Kothman  v.  Markson,  34  Kan.  542,  9  Pac. 
Rep.  218. 

It  is  urged  upon  the  part  of  tho  Lydens 
that  the  west  half  of  the  southwest  quar- 


ter was  never  levied  upon,  never  ap- 

F raised,  never  advertised,  and  never  sold, 
t  Is  admitted,  however,  that  this  «0  acres 
of  land  were  included  in  tbe  sheriff's  deed 
recorded  December  11,  1876;  and,  consider- 
ing all  the  testimony  in  the  record,  it  ie 
clearly  shown  that  this  80  acres  was  paid 
for  by  Karnswortb,  ami  taken  possession 
of  by  him.  under  tbe  sale.  Therefore, both 
80  acres  must  be  treated  as  similarly  situ- 
ated, and  controlled  by  the  doctrine  of  es- 
toppel. It  is  possible  that  there  is  a  cler- 
ical error  in  the  execution  and  return  em- 
braced in  tberecord ;  but,  whether  there  is 
or  not,  there  is  sufficient  other  testimony 
tending  to  show  that,  if  an  equitable  es- 
toppel applies  to  one  80  aeres  uf  land,  it 
does  to  the  other  80.  The  Judgment  of  tbe 
district  court  will  be  reversed,  and  cause 
remanded,  with  direction  to  the  conrt  be- 
low to  enter  judgment  upon  tbe  special 
findings  of  fact  for  tbe  defendant  below, 
and  against  tbe  plaintiffs  below.  All  the 
justices  concurring. 


(61  Kan.  141) 

REED  v.  MORSE  et  aL 
(Supreme  Court  of  Kansas.   April  8, 1803.) 
Tax  Dkbd — Vaxjditt — Nkcessitt  of  County 
Seal. 

A  tax  deed  signed  by  the  county  clerk  alone, 
to  which  the  seal  of  the  county  is  not  affixed,  is 
void,  and  lapse  of  time  cannot  cure  the  defect. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  coun- 
ty ;  John  Gutbrie,  Judge. 

Action  by  John  Reed  against  J.S.Morse 
and  others.  There  was  Judgment  for  de- 
fendants, abd  plaintiff  brings  error.  Re- 
versed. 

Chesney  &  Ward  and  Joseph  Reed,  for 
plaintiff  in  error.  N.  B.  Arnold,  for  de- 
fendants in  error. 

ALLEN,  J.  The  only  question  we  deem 
it  necessary  to  consider  In  this  case  is 
whether  a  tax  deed,  signed  by  the  county 
clerk,  but  wil  bout  the  seal  of  the  county 
attached  thereto,  is  void  or  not.  The  stat- 
ute requires  the  county  clerk  to  execute, In 
the  name  of  the  county,  under  his  baud 
and  seal  of  the  county,  to  the  purchaser, 
a  deed  for  lands  sold  at  tax  sale.  Tbe 
deed  under  which  defendants  claim  has  the 
signature  of  the  county  clerk,  but  hns  no 
seal.  While,  as  hasbeen  held  by  this  court, 
where  parties  have  been  in  possesRlon  for 
a  long  time  (in  this  case  nearly  15  years) 
under  a  tax  deed,  the  court  will  construe 
the  terms  of  tbe  deed  liberally  for  tbe  pur- 
pose of  upholding  it.  In  this  case  the  ques- 
tion is  whether  a  tax  deed  was  in  fact  ex- 
ecuted. This  question  was  passed  on  by 
the  supreme  court  of  Nebraska  iu  tbe  case 
of  Sutton  v.  Stone,  4  Neb.  81»,  and  a  tax 
deed  without  the  seal  of  tbe  county  was 
held  void .  I  n  the  case  of  Bo  were  v.  Cha  tu- 
bers, 53  Miss.  259,  a  tax  collector's  deed 
without  a  seal  was  held  valid,  but  it  was 
so  held  because  tbe  form  prescribed  by 
statute  did  not  require  a  seal.  The  attes- 
tation clause  in  tbe  form  prescribed  by  our 
statute  reads:  "In  witness  whereof,  I,  C. 
D.,  coun  ty  clerk,  as  aforesaid,  by  virtue  of 
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authority  aforesaid,  have  hereunto  sub- 
scribed my  hand  and  affixed  the  official 
seal  of  said  county."  So  that  case  is  not 
an  authority  in  point.  On  the  other  hand, 
the  case  of  Day  v.  Day.  59  Miss.  318,  holds 
that  an  auditor's  deed,  without  the  offi- 
cial seel  attached.  Is  void.  The  require- 
ments of  the  statute  that  a  seal  of  the 
county  be  attached  is  just  as  positive  as 
the  requirement  that  It  shall  be  signed  by 
the  county  clerk,  and  without  such  seal  we 
must  hold  the  deed  void.  It  is  unnecessa  ry 
to  consider  the  other  questions.  The  Judg- 
ment will  be  reversed,  and  a  new  trial  or- 
dered.  AH  the  justices  concurring. 


(51  Kan.  162) 

MARTIN  v.  SOUTHERN  KAN.  RY.  CO.  et  aL 
(Supreme  Court  of  Kansas.  April  8,  1898.) 
Record  on  Appeal — Bill  of  Exceptions— Time- 
of  Signiko. 
Exceptions  were  taken  to  the  rulings  of  the 
court  in  charging  the  jury,  which  were  reduced  to 
writing,  and  presented  to  the  court  for  allowance, 
during  the  term  at  which  the  trial  was  had.  A 
motion  for  a  new  trial  was  made,  which  was  taken 
under  advisement  until  the  next  term  of  the  court, 
when  it  was  denied,  at  which  time  the  hill  of  ex- 
ceptions previously  tendered  was  allowed  and 
signed.  Held  that,  as  the  exceptions  were  not  al- 
lowed, signed,  and  filed  until  after  the  term  of 
cou  rt  at  which  the  decisions  objected  to  were  made, 
they  did  not  become  a  part  of  the  record,  and  the 
errors  predicated  thereon  are  not  available  for  re- 
view. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Franklin  coun- 
ty ;  A.  W.  Benson,  Judge. 

Action  by  Henry  Martin,  administrator 
of  the  estate  of  Llndley  M.  Carleton,  de- 
ceased, against  theSonthern  Kansas  Rail- 
way Company  and  the  Atchison,  Topeka 
&  Santa  Fe  Railroad  Company,  to  recover 
damages  sustained  by  the  death  of  the  in- 
testate, caused  by  a  runaway  team  fright- 
ened by  defendants'  trains.  There  was 
judgment  for  defendants,  and  plaintiff 
brings  error.  Affirmed. 

John  W.  Deford,  for  plaintiff  in  error. 
Geo.  R.  Peck.  A.  A.  Hurd,  W.  Littlefleld, 
and  Robert  Dunlap,  for  defendants  in  er- 
ror. 

JOHNSTON,  J.  Action  by  Henry  Mar- 
tin, as  administrator  of  tbts  estate  of  Lind- 
ley  M.  Carleton,  deceased,  who  was  killed 
by  his  runaway  team,  that  was  frightened 
by  a  passing  railway  train.  It  is  alleged 
that  his  death  was  caused  by  the  culpable 
negligence  of  the  railroad  company,  and 
damages  were  asked  in  the  buid  of  $10,000. 
A  trial  was  had  with  a  jury,  which  re- 
turned a  verdict  in  favor  of  the  railway 
company.  Exceptions  were  taken  to  the 
rulings  of  the  court  in  charging  the  Jury, 
and  these  exceptions  are  the  only  ones  as- 
signed as  error.  The  defendants  insist 
that  they  are  not  available,  nod  cannot  be 
examined,  for  the  reason  that  they  have 
not  been  preserved  and  brought  into  the 
record,  as  the  ('ode  requires.  The  plaintiff 
has  endeavored  to  preserve  his  questions 
by  a  bill  of  exceptions,  but  the  record 
which  he  brings  shows  that  the  excep- 
tions were  not  filed,  and  did  not  become  a 
part  of  the  record,  during  the  term  at 


which  the  rulingx  were  made.  It  appears 
that,  after  the  verdict  was  returned,  the 
plnlntiff  filed  his  motion  for  a  new  trial, 
and  tendered  a  bill  of  exceptions,  request- 
ing that  it  be  signed  and  allowed.  The 
motion  for  the  new  trial  was  taken  under 
advisement  by  the  court  until  the  succeed- 
ing term,  at  which  time  It  was  denied,  and 
the  bill  of  exceptions  was  then  signed,  and 
ordered  to  be  filed  with  the  pleadings  and 
made  a  part  of  the  record.  Under  the  re- 
peated rulings  of  this  court  the  bill  of  ex- 
ceptions was  not  filed  within  the  time  re- 
quired«by  the  Code,  and  did  not  become  a 
part  of  the  record.  Exceptions,  to  be 
available,  must  be  made  at  the  term  at 
which  the  decision  complained  of  was 
made,  and  must  be  reduced  to  writing, 
signed,  and  filed  durlug  that  term.  Civil 
Code,  §§  300,  303.  It  appears  in  this  case 
that  the  motion  for  new  trial  was  filed 
within  the  statutory  time,  and  that,  with- 
in the  term  at  which  the  cause  vtas  tried, 
the  exceptions  were  reduced  to  writing 
and  presented  to  the  court  for  signing  and 
allowance.  The  record  does  uot  show 
that  any  objection  was  made  on  the  part, 
of  the  plaintiff  to  a  continuance  of  the  mo- 
tion for  a  new  trial  over  the  term,  npr  to 
the  postponement  of  the  signing  and  filing 
of  the  bill  of  exceptions  to  the  succeeding 
term.  It  is  not  enough  that  the  excep- 
tions were  reduced  to  writing  aud  present- 
ed to  the  court  during  the  term,  but  they 
mast  also  be  allowed,  signed,  and  filed  dur- 
ing the  term  of  court  at  which  the  excep- 
tions were  taken.  In  Brown  v.  Rhodes,  1 
Kan.  359,  it  was  held  that  "a  bill  of  excep- 
tions filed  out  of  term  is  no  part  of  the  rec- 
ord." A  bill  of  exceptions  must  be  alio  wed 
and  authenticated  In  the  manner,  and 
within  the  time,  prescribed  by  the  Code, 
and  the  time  cannot  be  extended  by  the 
court  or  judge,  even  when  the  consent  of 
counsel  has  been  given.  Gallaherv.  South- 
wood,  Id.  148;  State  v.  Bohan,  19  Kan. 28, 
and  cases  cited.  In  State  v.  Schoenewald, 
26  Kan.  288,  a  bill  of  exceptions  was  reduced 
to  writing  and  signed  during  the  term  at 
which  the  exceptions  were  taken,  but  was 
not  filsd  with  the  clerk  until  more  than 
nine  months  after  it  was  allowed  and 
signed ;  and  it  was  held  that  they  never 
became  a  part  of  the  record,  and  the 
points  attempted  to  be  preserved  were 
not  available  as  error.  See,  alHO,  State  v. 
Burrows,  38  Kan.  14,  5  Pac.  Rep.  449; 
State  v.  Smith,  38  Kan.  194, 16  Pac.  Rep.  254. 
The  subject  was  again  examined  in  Pow- 
ers v.  McCue, 48  Kan. 478, 29  Pac.  Rep. 686, in 
a  direct  proceeding  to  compel  the  signing 
of  a  bill  of  exceptions,  and  the  former  rul- 
ings were  sustained.  In  thestill  later  case 
of  City  of  South  Haven  v.  Christian,  49 
Kan.  229.  31  Pac.  Rep.  154,  the  motion  Tor 
anew  trial  wascontinued  beyond  the  term 
of  trial,  as  in  this  case,  and  the  bill  of  ex- 
ceptions was  not  presented  orullowed  un- 
til after  the  trial  term:  and  it  was  held 
that  "the  continuance  of  the  motion  for  a 
new  trial  would  not  carry  the  errors  over 
to  the  next  term  of  the  court  so  that  they 
could  be  made  available  to  the  appellant, 
and  a  bill  of  exceptions  signed  after  the 
final  adjournment  of  the  term  at  which 
the  trial  occurred  cannot  be  considered  as 
a  part  of  the  record."   Under  these  au- 
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thorltlea  the  exceptions  taken  by  plaintiff 
are  not  properly  a  part  of  tbe  record,  and 
cannot  be  reviewed.  Judgment  affirmed. 
All  tbe  justices  concurring. 


(51  Kan.  215) 

PIR8T  MAT.  BANK  OF  EMPORIA  et  al.  v. 
GENESEO  TOWN  CO. 
(Supreme  Court  of  Kansas.   April  8,  1S93.) 

Irbsgular  Judgment — Defective  Service— Col- 
latebal  Attack. 
If  a  civil  action  is  brought  to  recover  money 
upon  a  non  negotiable  instrument  or  written  or- 
der in  tbe  district  court  against  two  defendants, 
one  of  whom  has  signed  and  delivered  such  writ- 
ten instrument  or  order,  and  the  other  has  in- 
dorsed the  same  in  writing,  and  personal  service 
is  made  upon  the  defendant  who  has  indorsed  the 
written  instrument,  in  the  county  where  the  ac- 
tion is  pending,  and  service  of  summons  is  then 
made  upon  the  other  defendant,  tbe  maker  of  the 
instrument,  in  another  county,  and  the  maker 
thereof  so  served  does  not,  by  motion,  plea,  or 
otherwise,  take  advantage  of  the  irregular  or  de- 
fective service  in  tbe  court  in  which  the  action  is 
brought,  and  suffers  judgment  to  go  against  both 
of  the  defendants,  held  that,  although  tbe  so- 
called  "indorser"  is  not  a  proper  or  necessary 
party  defendant  in  the  action,  yet  the  defendant 
who  is  nonresident  of  the  county  where  the  action 
is  pending,  and  who  has  permitted  the  judgment 
to  be  rendered  against  nim  by  default,  cannot 
treat  the  judgment  as  void;  nor  can  another  dis- 
trict court  of  this  state  correct  or  reverse  tbe 
judgment  on  account  of  tbe  defective  or  irregular 
service,  or  interfere  by  injunction  or  otherwise 
to  prevent  the  collection  thereof. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Rice  county; 
Ansel  R.  Clark,  Judge. 

Action  by  the  Geneseo  Town  Company 
against  the  First  National  Bank  of  Em- 
poria and  another  to  annul  a  judgment 
obtained  by  the  bank  against  plaintiff.  A 
demurrer  to  the  answer  was  sustained, 
and  defendants  bring  error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HOKTON,  C.  J.: 

On  the  15th  of  March,  1889,  the  First 
National  Bauk  of  Emporia  brought  an  ac- 
tion in  tbe  district  court  of  Lyon  county, 
In  this  state,  against  the  Geneseo  Town 
Company  and  H.  C.  Cross  upon  the  follow- 
ing writing:  "Sallna,  Kansas,  December 
23rd,  1887.  J.  R.  Bell,  Esq.,  Treasurer  of 
the  Geneseo  Town  Company :  Pay  to  M. 
N.  Beatty,  agent  Kansas  &Knnopolis  Cen- 
tral Railway  Company,  seventeen  hundred 
dollurs.  (f  1,700.)  being  the  amount  appro- 
priated by  our  company  in  aid  of  the 
above-named  railway.  E.  C.  Moderwell, 
President.  Attest:  S.  A.  Crlffield.  Secre- 
tary." It  was  alleged  in  the  petition, 
among  other  things,  that  on  the  4th  day 
of  January,  1888,  M.  N.  Beatty,  the  ageut 
of  the  railway  company,  prenented  tbe 
writing  or  order  to  J.  R.  Bell,  treasurer  of 
the  Geneseo  Town  Company,  who  indorsed 
upon  tbe  writing  as  follows:  "Lyons, 
Kansas.  January  4th,  1888.  The  above 
and  attached  order,  payable  to  M.  N. 
Beatty,  agent  of  theKanopolis  &  Kansus 
Central  Railway  Company,  ta  hereby  ac- 
cepted on  the  following  terms :  Eight  hun- 
dred and  fifty  dollars  ($850)  payable  in  six 
months  from  the  date  hereof.  J.R.Bell, 
Treasurer  of  the  Geneseo  Town  Company." 
And  afterwards  the  said  M.  N.  Beatty, 


having  authority  so  to  do,  Indorsed  upon 
the  writiug:  "Pay  the  above  amounts  to 
H.C.Cross.  M.  N.  Beatty,  Agent;"  and 
for  a  consideration  deli vered  the  same  to 
H.  C.  Cross,  who  thereafter  became  the 
owner  and  holder  of  the  same.  That 
subsequently  H.  C.  Cross  indorsed  the  writ- 
ten instrument  as  follows:  "Pay  to  H.  C. 
Cross,  cashier,  or  order.  H.  C.  Cross. " 
That,  after  the  writing  or  order  was  in- 
domed  by  H.  C.  Cross,  It  became  the  prop- 
erty of  the  First  National  Bank  of  Emporia. 
That  it  was  presented  for  nonpayment 
agninst  all  the  parties  who  were indorsers, 
and,  although  payment  bad  been  de- 
manded thereon,  tbey  both  —the  town 
company  and  H.  C.  Cross — wholly  failed, 
refused,  and  neglected  to  pay  tbe  same. 
Service  of  summons  was  obtained  upon  H. 
C.  Cross  in  Lyon  county  on  tbe  25th  day 
of  March,  1889.  On  the  same  day  a  sum- 
mons was  issued  to  the  sheriff  of  Barton 
county,  and  personally  served  on  tbe  26th 
of  March,  1889,  in  that  county,  upon  E.  C. 
Moderwell, president  of  tbe  Geneseo  Town 
Company.  On  the  24th  day  of  May,  1889, 
judgment  was  entered  against  the  Geneseo 
Town  Company  as  principal  and  H.  C. 
Cross  as  surety  in  tbe  case,  for  $1,816.68 
and  costs.  Execution  was  ordered  to  is- 
sue. Tbe  town  company  made  no  appear- 
ance in  tbe  case  by  answer  or  otherwise. 
Subsequently  an  execution  was  issued  upon 
the  judgmeut,  directed  to  the  sheriff  of 
Rice  county,  commanding  him  to  collect 
the  amount  thereof  from  the  property  of 
the  Geneseo  Town  Company.  Tbe  sheriff 
levied  upon  lands  and  tenements  of  the 
town  company,  advertised  tbe  same  for 
sale,  and  wus  about  to  sell  the  same,  wbeu 
tbe  town  company  brought  this  action  in 
the  court  below  against  Sheldon  Stod- 
dard, the  sheriff  of  Rice  county,  and  tbe 
First  National  Bank  of  Empoxia,  alleging 
therein,  among  other  things,  that  tbe  judg- 
ment rendered  In  Lyon  county  was  void 
upon  the  ground  that  the  petition  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  against  the  Geneseo  Town  Com- 
pany; that  H.  C.  Cross  was  not  a  proper 
party  defendant,  and  that  he  was  Improp- 
erly joined  in  tbe  action  as  defendant,  and 
without  any  lawful  right  so  to  do.  simply 
for  the  purpose  of  having  service  of  sum- 
mons made  upon  the  Geneseo  Town  Com- 
pany In  Barton  county.  The  defendants 
In  the  action  admitted  the  recovery  of  the 
judgment  in  the  district  court  of  Lyon 
county,  the  issuance  of  the  levy  of  the  ex- 
ecutiou  complained  of,  and  demanded  judg- 
meut forcosts.  The  answer  wus  demurred 
to,  and  sustained  by  the  court.  The  de- 
fendants excepted  and  bring  the  case  here. 

C.  N.  Sterry,  for  plaintiffs  in  error.  A. 
M.  Lasley,  for  defendant  in  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
This  action  was  commenced  by  tbe  First 
National  Bank  of  Emporia  in  Lyon  coun- 
ty. Service  wus  made  upon  the  defendant 
H.  C.  Cross  in  that  county,  and  service 
upon  the  Geneseo  Town  Company  was 
made  upon  the  president  of  that  company 
in  Barton  county.  The  petition  alleged, 
among  other  things,  that  "after  the  paper 
(or  written  order)  was  Indorsed  by  H.  C. 
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Cross,  it  became,  was,  and  Is,  and  ever 
since  has  been,  the  property  of  the  First 
National  Bank  of  Emporia,  Kansas;  that 
thereafter  the  paper  was  duly  presented 
for  nonpayment  against  all  the  parties 
therein  who  were  Indorsers,  and  there- 
upon, and  ever  sloce  said  time,  the  said  H. 
C.  Cross  has  been  responsible  to  the  plain- 
tiff, as  indorser  of  said  paper,  for  tho  sum 
thereof;  that,  although  long  past  due,  and 
often  demanded  from  the  said  defendant 
the  said  town  company  and  the  said  de- 
fendant H.  C.  Cross,  they,  and  each  of 
them,  have  wholly  failed,  refused,  and 
neglected,  and  still  fails,  refuses,  and  neg- 
lects, to  pay  the  plaintiff  the  amount  due 
upon  said  paper,  or  any  part  thereof; 
that  there  is  now  due  and  owing  to  the 
plaintiff  from  tbesaid  defendants  upon  the 
said  paper, uud  the  acceptance  thereof,  the 
sum  of  $1,700,  with  interest  on  $8.~>0  from 
April  1, 1888,  and  on  $850  from  July  1st  co 
date."  The  town  company  did  not  ap- 
pear by  answer  or  otherwise.  No  motion 
co  set  aside  the  service  of  the  summons 
upon  its  president  was  presented  or  made. 
No  plea  Jn  abatement  or  other  exception 
was  taken  to  the  service.  Judgment  was 
rendered  for  $1,816.68  and  costs  against 
the  Geneseo  Town  Company  as  principal 
and  against  H.  C.  Cross  as  surety. 

It  was  said  in  Rullman  v.  Hulse,  32 
Kan.  598,  5  Pac.  Rep.  176:  "Before  a  sum- 
mons can  be  rightfully  issued  from  one 
county  to  another,  the  person  served  with 
the  summons  in  the  county  in  which  the 
action  is  brought  must  have  a  real  and 
substantial  interest  in  the  subject  of  the 
action,  adverse  to  the  plaintiff,  'and 
against  whom  some  substantial  relief  may 
be  obtained;  and  the  action  must  he  right- 
fully brought  in  the  couniy  in  which  it  is 
brought,  and  as  against  the  person  served 
with  summons  in  such  county. "  See,  also, 
Brenner  v.  Bgly,  23  Kan.  123;  Dunn  v. 
Hazlett,  4  Ohio  St.  435;  Allen  v.  Miller,  11 
Ohio  St.  374.  Assuming,  under  the  facta 
in  this  case,  that  H.  C.  Cross  was  not  a 
proper  and  necessary  party  defendant, 
(Iron  Works  v.  Paddock,  37  Kan.  510, 15 
Pac.  Rep.  574.)  the  question  presented  is 
whether  the  Judgment  rendered  in  Lyon 
county  was  wholly  void  or  voidable  only. 
The  petition  stated  a  good  cause  of  action 
against  the  town  company.  The  court 
bad  Jurisdiction  of  the  subject-matter. 
The  summons  was  served  upon  the  presi- 
dent of  the  town  company  in  another 
county,  and,  as  he  had  power  to  receive 
notice  for  and  on  behalf  of  the  corpora- 
tion, the  summons  was  actually  served 
upon  the  town  company,  service  upon  the 
president  being  service  upon  the  corpora- 
tion. Hoflield  v.  Board,  33  Kan.  644,  7 
Pac.  Rep.  216.  If  Cross  was  not  a  proper 
and  necessary  party,  it  may  be  said  that 
the  summons  was  erroneously  or  Improp- 
erly served  upon  the  president  of  the  town 
company  In  another  county.  Sections 
34-37, 46-50, 55, 60,  Civil  Code.  But  a  defend- 
ant may  waive  an  irregular  or  erroneous 
service.  We  think  If  a  civil  action  is 
brought  against  a  defendant  in  the  wrong 
county,  but  personal  service  of  a  summons 
is  made  upon  him  and  a  defendant  in  the 
county  where  the  action  is  pending,  and 
the  court  has  general  Jurisdiction  of  the 


subject-matter,  and  there  is  sufficient  In 
the  petition  to  challenge  the  attention  and 
decision  of  the  court  as  to  the  liability 
of  both  defendants,  and  the  court  holds 
that  both  defendants  are  liable,  and  ren- 
ders judgment  against  both.- the  Judgment 
rendered  upon  default  against  the  defend- 
ant served  in  the  wrong  county  is  not 
void.  The  defendant  In  such  a  case  ought 
to  take  advantage  of  the  defective  serv- 
ice by  a  motion,  plea,  or  otherwise.  If  the 
service,  or  the  Jurisdiction  of  the  court 
acquired  by  its  process,  is  not  challenged 
in  any  way  before  or  after  Judgment  In  the 
court  rendering  the  judgment,  a  defend- 
ant cannot  avail  himself  of  a  review  or 
correction  of  such  Judgment  through  some 
other  court  of  the  same  jurisdiction,  but 
having  no  appellate  power.  Mclxell  v. 
Kirkpatrlck,  28  Kan.  316;  Rullman  v. 
Hulse,  33  Kan.  670,7  Pac.  Rep.  210.  In 
Commissioners  v.  Giffin,  (111.  Sup.)  25  N. 
E.  Rep.  995,  the  court  said:  "The  stat- 
utes, as  has  frequently  been  held  in  this 
court,  give  the  defendant  a  privilege  mere- 
ly of  being  sued  in  the  county  where  he 
resides  or  may  be  found;  and  that  to 
avail  himself  of  such  privilege  he  must  do 
so  in  apt  time,  by  plea  to  the  Jurisdiction, 
or  be  will  be  deemed  to  have  waived  It." 
Drake  v.  Drake,  83  111.  526;  Railway  Co.  v. 
Williams, 77  111.854;  1  Black.  Judgm.  §§  86, 
223,  224.  In  Stark  v.  Ratcllff, 111  111.  75,  the 
syllabus  contains  the  following:  "The 
constitution  of  Texas  expressly  gives  the 
district  court  of  that  state  jurisdiction  In 
all  suits  for  the  trial  of  title  to  land,  hut 
there  is  a  statute  of  that  state  requiring 
suits  for  the  recovery  of  land  to  be 
brought' in  the  county  where  the  land  lies. 
An  action  of  ejectment  for  land  in  such 
state  was  brought  in  the  district  court, 
but  not  in  the  county  where  the  land  was 
situate,  and,  no  objection  being  made  to 
the  jurisdiction,  the  court  rendered  judg- 
ment for  the  plaintiff.  Held,  that  as  that 
court  had  a  general  jurisdiction  over  the 
subject-matter,  its  judgment  could  not  be 
treated  as  void  in  a  collateral  action  in 
this  state,  and  that  such  judgment  was 
admissible  In  evidence  to  show  an  evic- 
tion of  the  defendant  in  ejectment."  In 
that  case,  Mulkey,  J.,  speaking  for  the 
court,  said :  **  We  understand  the  rale  to 
be  that,  If  a  local  action  is  brought 
against  one  In  the  wrong  county,  and  the 
court  in  which  the  action  is  brought  has 
a  general  jurisdiction  in  that  class  of  cases, 
the  defendant  must  plead  to  the  jurisdic- 
tion, or  otherwise  take  advantage  of  the 
Irregularity,  in  the  court  where  the  action 
is  brought.  He  will  not  be  permitted, aft- 
er having  remained  silent  and  permitted 
Judgment  to  go  against  him,  to  call  in 
question  its  validity  for  the  first  time  in 
a  mere  collateral  proceeding,  as  is  sought 
to  be  done  here.  The  rule  as  here  stated 
we  understand  to  be  fully  recognized  by 
the  courts  of  Texas,  to  whose  laws'  we 
must  look  in  determining  the  validity  of 
this  judgment."  Ryan  v.  Jackson,  11 
Tex.  391;  Morris  v.  Runnells,  12  Tex.  177; 
Stark  v.  Burr,  5C  T*x.  130.  See,  also, 
Thornton  v.  Writing  Mach.  Co.,  (Ga.)  9  S. 
E.  Rep.  679;  Atchison  v.  Morris,  11  Fed. 
Rep.  582,  and  cases  there  cited;  Lamed  v. 
Griffin,  12  Fed.  Rep.  590,  and  cases  cited; 
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Palmer  v.  Rowan,  21  Neb.  452.  32  N.  W. 
Rep.  210,  and  cases  cited ;  1  Tldd.  Pr.  .par. 
81;  notes  to  Prentis  v.  Com.,  16  Amer. 
Dec.  784;  Matthews  v.  Puffer,  10  Fed.  Rep. 
606;  Wilson  v.  Coolidge.  42  Mich.  112,  8  N. 
W.  Rep.  285.  The  judgment  of  the  district 
court  will  be  reversed,  and  cause  remand- 
ed for  further  proceedings.  All  the  justices 
concurring. 


<>1  Kan.  287) 

FT.  SCOTT,  W.  St  W.  RY.  CO.  v.  FORTNEY, 
et  al. 

(Supreme  Court  of  Kansas.   April  8, 1898.) 

Conflicting  Evidence  — Review  on  Appeal— 
(Special  Findings— Instructions. 

1.  This  court  does  not  weigh  conflicting  testi- 
mony where  there  is  enough  in  support  of  the  ver- 
dict to  fairly  sustain  it.  And  held,  that  in  this 
case  there  is  evidence  showing  that  the  defendant 
company  was  operating  the  railroad  on  which  the 
engine  ran  from  which  the  fire  started,  and  that 
sufficient  facts  were  shown  to  uphold  the  finding 
against  the  defendant,  under  section  1831  of  the 
General  Statutes. 

2.  It  is  not  error  for  the  trial  court  to  refuse  to 
require  answers  to  questions  which  are  either 
unsupported  by  the  evidence,  or  not  fairly  within 
the  issues  being  tried. 

3.  A  party  cannot  take  advantage  of  the  use 
by  the  court  of  language  which  that  party  has 
asked  the  court  to  use  in  an  instruction  requested 
by  it. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  coun- 
ty; J.  S.  West,  Judge. 

Action  by  J.  M.  Fortney  and  another 
against  the  Ft.  Scott,  Wichita  &  Western 
Hallway  Company  to  recover  for  dam- 
nges  to  plaintiffs'  premises  caused  by  fire 
from  defendant's  engine.  There  was  Judg- 
ment for  plaintiffs,  and  defendant  brings 
error.  Affirmed. 

J.  H.  Richards  and  C.  E.  Benton,  for 
plaintiff  in  error.  W.  R.  Biddle,  for  defend- 
ants in  error. 

ALLEN,  J.  1.  The  defendants  in  error, 
as  plaintiffs,  brought  this  action  to  recover 
damages,  which  they  allege  they  had  sus- 
tained by  reason  of  a  fire  which  they  allege 
the  defendant  company,  in  the  operation 
of  its  railroad  In  Bourbon  county,  had 
negligently  permitted  to  escape  from  its 
engine,  and  which  they  aver  spread  from 
a  point  near  the  right  of  way  of  the  de- 
fendant's road  to  their  lauds,  and  dam- 
aged  and  destroyed  their  property,  and 
claimed  damages  In  the  sum  of  15,150.57. 
The  action  is  brought  under  section  1321 
of  the  General  Statutes.  The  Jury  re- 
turned a  general  verdict  in  favor  of  the 
plaintiffs  for  $2,150.27  damages,  and  $400 
attorneys'  fees.  The  railroad  company 
brings  the  case  here,  and  assigns  various 
errors,  which  we  will  cousider  in  their  or- 
der. Before  proceeding  with  this  matter, 
however,  the  defendant  in  error  objects 
to  any  consideration  of  the  matters  pre- 
sented by  tbo  plaintiff  in  error,  for  the  rea- 
son that  the  case  does  not  affirmatively 
show  that  the  pleadings  upon  which  the 
case  was  tried  are  incorporated  in  the 
record.  While  there  is  some  force  in  this 
objection,  we  are  of  the  opinion  that  it 
fairly  appears  that  the  case  was  tiled  on 
the  pleadings  now  before  us.  Elaborate 


briefs  are  presented,  and  counsel  for  the 
plaintiff  In  error  strenuously  contend, 
first,  that  the  wrong  party  was  sued, 
that  the  record  shows  that,  at  the  time 
of  the  destruction  of  plaintiffs'  property, 
this  line  of  railroad  was  operated  by  the 
Missouri  Pacific  Railway  Company,  and 
not  by  the  defendant  company ;  and  that 
the  operating  line  only  Is  liable.  We  have 
no  fault  to  And  with  the  legal  proposition 
stated  by  counsel  that  the  operating  com- 
pany alone  is  liable,  but  various  witnesses 
were  examined  upon  this  question.  The 
leading  counsel  for  plaintiff  in  error  was 
Introduced  as  a  witness  on  behalf  of  the 
Fortneys.  He  testified  that  the  original 
name  of  the  company  which  owned  the 
line  of  road  was  the  St  Louis,  Ft.  Scott 
&  Wichita;  that  this  company  operated 
the  road  up  to  the  time  of  a  foreclosure, 
sale,  and  reorganization,  which  took  place 
In  June,  1887,  and  thereafter  it  was  called 
the  Ft.  Scott,  Wichita  *  Western  Rail- 
way Company:  that  the  Missouri  Pacific 
Railroad  Company  then  purchased  It,  and 
became  the  owner  ot  all  its  bonds  and  all 
its  stock,  and  sometime  after  that  the 
Missouri  Pacific  began  to  operate  It.  His 
testimony  shows  that  the  manner  in 
which  the  Missouri  Pacific  purchased  the 
road  was  by  purchasing  all  Its  stock  and 
bonds;  that  George  Gould  was  the  presi- 
dent of  the  company,  and  was  also  an 
officer  of  the  Missouri  Pacific;  that  the 
road  Is  operated  as  a  hrancb  of  the  Mis- 
souri Pacific;  that  the  Ft.  Scott,  Wichita 
&  Western  Railway  Company  is  a  corpo- 
ration, and  that  the  Missouri  Pacific  owns 
the  road  because  it  owns  the  stock  and 
bonds  of  the  company ;  that  some  of  the 
officers  of  tho  Ft.  Scott,  Wichita  &  West- 
ern are  the  same  as  the  officers  of  the 
Missouri  Pacific,  but  not  all  of  them.  No 
lease  or  other  contract  between  the  Mis- 
souri Pacific  and  the  Ft.  Scott,  Wichita  & 
Western  Is  shown  In  the  evidence,  aud 
there  seems  to  be  no  question  as  to  the 
fact  that  the  ownership  of  the  road  Is  in 
the  corporation  which  was  named  as  de- 
fendant in  the  court  below.  There  was 
testimony  ou  the  one  band,  though  some- 
what indefinite,  to  the  effect  that  the  name 
**  Ft.  S.,  Wichita  &  Western  "  was  marked  on 
the  rolling  stock  used  on  the  road,  and 
that  tickets  bearing  the  same  name  were 
sold  to  passengers  traveling  over  the  line. 
On  the  other  hand,  employes  of  the  com- 
pany testified  that  they  were  employed  by 
and  received  their  pay  from  the  Missouri 
Pacific  Railway  Company.  We  think  that 
the  question  of  fact  as  to  which  company 
operated  the  road  was  fairly  left  to  the 
Jury,  and  that  there  was  evidence  to  up- 
hold their  verdict  in  that  respect.  As  has 
often  been  decided  by  this  court,  we  do 
not  weigh  conflicting  testimony  which 
bus  been  fairly  contddered  by  a  Jury.  I! 
Mr.  Richards'  statement  that  the  Missouri 
Pacific  Railway  Company  owns  all  the 
stock  and  bonds  of  the  Ft.  Scott,  Wichita 
&  Western  Railway  Company  is  true.  It  Is 
very  dlfflcuU  to  perceive  what  substan- 
tial difference  it  makes  as  to  the  name  un- 
der which  the  owner  of  the  road  is  pros- 
ecuted, as  the  ultimate  liability,  if  any, 
must  fall  on  the  sameparty  ineithererent. 
2.  The  second  proposition  contended  for 
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la  that  the  {incontroverted  evidence  shows 
affirmatively  that  the  operating  company 
was  not  guilty  of  any  negligeuce;  that  the 
evidence  clearly  shows  that  the  engine 
from  which  it  Is  claimed  the  fire  was  com- 
municated was  properly  constructed  and 
managed;  that  plaintiffs,  in  their  petition, 
stated  certain  facts  which  It  Is  claimed 
constituted  negligence;  that  the  defend- 
ant met  the  case  presented  by  the  plaintiffs 
with  conclusive  opposing  evidence;  and 
tbut  the  plaintiffs  then  recovered  on  a  dif- 
ferent theory  from  that  originally  present- 
ed. We  are  unable  to  perceive  that  tbere 
was  any  substantial  change  in  the  plain- 
tiffs' theory  of  the  case.  It  is  alleged  in 
the  petition  that  the  company,  by  its  em- 
ployes, negligently  permitted  sparks  and 
coals  of  fire  to  escape  from  said  engine, 
which  set  fire  to  the  grass  on  or  near  the 
right  of  way  uf  said  road,  from  which  the 
fire  was  communicuted  that  passed  over 
the  adjoining  lands  upon  the  lands  of  the 
plaiutiffs,  and  caused  the  damage  com- 
plained of.'  The  particular  mode  of  escape, 
and  the  particular  negligence  of  the  de- 
fendant through  which  it  occurred,  are 
not  stated  in  the  petition.  We  think  the 
averments  and  the  testimony  were  con- 
sistent. 

3.  The  third  error  assigned— that  the 
court  ought  to  have  sustained  the  demur- 
rer to  the  evidence— is  but  a  eummiug  up 
of  the  first  two  errors  claimed. 

4.  The  fourth  error  claimed  by  the  plain- 
tiff in  error  is  that  the  Jury  wan  governed 
by  passion  and  prejudice,  as  evidenced  by 
special  verdict,  untruthful  answers  to  spe- 
cial questions,  and  refusal  to  answer  oth- 
ers. There  was  testimony  before  the  jury 
to  the  effect  that  the  873  best  apple  trees 
were  worth  f  10  apiece,  and  that  the  oth- 
ers were  worth  from  f  4  to  $5  each,  besides 
evidence  as  to  the  other  items  of  damage 
claimed.  There  was  also  evidence  show- 
ing that  these  trees  were  mostly  killed; 
that  there  were  In  all  607  dead  trees  in  the 
orchard.  Taking  the  plaintiffs*  evidence 
alone,  and  it  would  have  supported  a  much 
larger  verdict  than  the  jury  In  fact  ren- 
dered. We  are  not  able  to  say  that  even 
in  our  own  judgment  the  verdict  was  ex- 
cessive, much  less  that  It  contains  internal 
evidence  of  passion  and  prejudice  on  the 
part  of  the  jury. 

5.  It  is  claimed  that  the  court  erred  in 
refusing  to  require  the  jury  to  specifically 
and  directly  answer  certain  questions; 
these  questions  being  answered,  "  We  do 
not  know,"  or  in  words  to  that  effect. 
These  questions  were  with  reference  to  the 
employment  and  payment  of  the  engineer 
and  fireman  by  the  Missouri  Pacific  Ruil- 
way  Company.  The  proof  introduced  on 
these  points  was  somewhat  vague  and 
unsatisfactory,  and  we  do  not  think  that 
the  jury  could  properly  be  required  to 
make  more  specific  answers  under  the  tes- 
timony before  them. 

6.  Complaint  is  also  made  of  the  Instruc- 
tions, and,  among  others,  the  following: 
M  If  you  should  find  that  the  defendant's 
engine  was  at  the  time  supplied  with  the 
best  appliances  known  to  railroad  com- 
panies in  this  country  to  prevent  the  es- 
cape of  coals  or  sparks;  that  such  appli- 
ances were  at  the  time  in  good  repair  aud 


condition  for  such  appliances,  in  view  of 
their  nse  and  all  the  other  circumstances. 
— then  the  defendant  would  not  be  liable." 
The  particular  language  complained  of  in 
this  Instruction  is  that  it  required  the  de- 
fendant's engine  to  be  supplied  with  "  the 
best  appliances  known  to  railroad  com- 
panies In  this  country."  It  is  contended 
that  railroad  companies  are  only  bound 
to  use  the  best  appliances  in  nse,  not  the 
best  that  may  have  been  discovered,  and 
known  to  other  companies.  The  Ian* 
guage  used  by  the  court  Is  subject  to  criti- 
cism, but  the  objectionable  words  we  find 
incorporated  In  an  Instruction  asked  by 
the  defendant  company  itself ;  and  it  is  a 
familiar  rule  that,  where  a  party  requests 
the  court  to  give  a  certain  charge  which 
is  erroneous  or  misleading,  he  cannot  com- 
plain if  the  court  accedes  to  bis  request. 
The  sixth  instruction  asked  by  the  plain- 
tiff in  error  reads  as  follows:  "A  railroad 
company  Is  chartered  to  nse  engines  and 
cars  to  carry  passengers  and  freight  at  a 
great  rate  of  speed  and  In  large  quanti- 
ties, and  is  authorized  to  use  extraordi- 
nary means  and  power  to  accomplish  these 
purposes;  but,  while  so  using  them,  it  is 
the  duty  of  said  company  to  construct  its 
machines  and  conduct  its  road  by  the  use 
of  the  best  known  appliances,  and  so  us 
not  to  damage  the  property  of  the  people 
living  along  the  line  oi  its  right  of  way  by 
reason  of  its  failure  to  do  so."  The  court 
also  gave  the  jury  the  following  instruc- 
tion, which  is  also  complained  of,  viz. :  "  A 
railway  company  is  chartered  to  uue  en- 
gines and  cars  to  carry  men  and  freight 
at  great  speed,  and  in  lurge  quantity,  and 
is  authorized  to  use  extraordinary  means 
and  power  to  accomplish  this  purpose; 
but  while  so  using  them  it  is  its  duty  to 
soconstruct  their  machines  as  not  to  dam- 
age the  property  of  the  people  living  upon 
the  line  of  Its  right  of  way;  and  if  you 
should  find  from  the  evidence  that  the  fire 
which  burned  the  plaintiffs'  property  was 
caused  from  coals  or  cinders  dropped  from 
defendant's  engine,  aud  you  should  find 
the  engine  used  by  the  defendant  was  con- 
structed upon  such  principle  that  if  in  per- 
fect order,  and  properly  operated.no  coals 
or  cinders  would  escape  therefrom  so  a  a 
to  cause  such  a  fire,  then  the  jury  would 
be  authorized  to  find  that  some  defect  ex- 
isted in  the  engine."  The  use  of  the  word 
"dropped"  in  connection  with  coals  or 
cinders  is  criticised,  as  well  as  the  general 
tenor  of  the  instruction,  but  we  are  unable 
to  detect  any  substantial  error  in  It. 
While  some  other  minor  matters  are  dis- 
cussed in  the  briefs,  we  fail  to  perceive  any 
materiality  in  them. and  on  the  whole  rec- 
ord we  are  satisfied  with  the  conclusions 
reached  by  the  court  below,  and  the  judg- 
ment will  be  affirmed.  All  the  justicescon- 
curring. 


(50  Kan.  582) 

FIRST  NAT.  BANK  OF  KINGMAN  v.  GERSON. 
(No.  6,538.) 

(Supreme  Court  of  Kansas.   April  8,  1898.) 

Attachment  —  Pbopertt  in  Ccstodia  Leqis— 
Chattel  Mortgage— Validitt. 
1.  Where  property  has  been  attached  in  good 
faith,  and  subsequently  taken  from  the  officer  op 
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on  order  of  replevin,  it  is  in  custodia  legis  pending 
the  result  of  the  replevin  suit,  and  not  subject  to 
•  levy  under  further  orders  of  attachment  against 
the  original  judgment  debtor;  but  where  the  at- 
tachment and  replevin  suits  are  collusi  vely  brought 
for  tbe  express  purpose  of  placing  the  property  be- 
yond the  reach  of  creditors,  such  property  is  not 
in  the  custody  of  the  law,  but  is  subject  to  claims 
of  attaching  creditors  acting  in  good  faith  for  the 
purpose  of  securing  their  just  demands.  In  this 
case  K.,  having  notes  against  G.  &  Co.  for  (713, 
and  interest,  attached  property  worth  $5,000  or 
more.  J.  O.,  claiming  under  a  void  chattel  mort- 
gage, replevied  such  goods  from  tbe  sheriff,  who 
held  them  under  the  attachment.  Held,  that  this 
does  not  show  a  bona  fide  controversy  between  R. 
and  the  sheriff  on  the  one  hand  and  J.  O.  on  the 
other  over  the  title  or  right  of  possession  to  this 
property  in  view  of  all  of  the  other  facts  found  in 
the  record  and  stated  in  the  opinion.  32  Pac.  Rep. 
366,  modified. 

2.  A  chattel  mortgage  on  a  stock  of  drugs,  etc., 
which  includes  a  large  quantity  of  intoxicating 
liquors,  is  void  in  toto. 
(Syllabus  by  the  Court) 

On  rehearing. 

ALLEN,  J.  This  case  was  first  heard 
before  the  commission,  and  at  the  Febru- 
ary session  an  opinion  was  filed  by 
Strang,  C.  On  tbe  argument  for  a  rehear- 
ing our  attention  is  directed  to  various 
matters  which  seem  to  have  been  over- 
looked, and  for  a  clear  understanding  of 
tbe  case  It  is  necessary  to  state  more  fully 
and  accurately  tbe  facts  an  they  a  re  shown 
by  the  record.  This  action  was  com- 
menced in  the  district  court  of  Kingman 
county  on  December  27,  18S9,  by  the  plain- 
tiff against  George  Gerson  &Co.  for  $300 
on  a  note  dated  October  22, 1889,  due  In  60 
days.  An  affidavit  and  bond  for  attach- 
ment were  filed,  and  an  attachment  Issued 
and  levied  on  a  portion  of  the  stock  of 
merchandise  of  Gerson  &  Co.  Thereafter 
Joseph  Gerson  filed  a  motion  to  discharge 
said  goods  from  attachment,  claiming  the 
same  as  mortgagee  from  George  Gerson  & 
Co.  Joseph  Gerson  also  claimed  that 
these  goods  were  not  subject  to  attach- 
ment, because  of  the  following  proceed- 
ings: That  on  December  17.  1889,  an  ac- 
tion was  brought  in  tbe  district  court  of 
Kingman  county  by  George  W.  Rudgers 
vs.  George  Gerson  &  Co.,  on  two  promis- 
sory notes, — one  dated  July  29,  1889,  due 
five  months  after  date,  for  $500,  executed 
by  George  Gerson  and  Isaac  Levy,  paya- 
ble to  order  of  Joseph  Gerson;  and  the 
other  dated  July  13,  1889,  due  three 
months  after  date,  for  $2)2.  signed  by 
George  Gerson  &  Co.,  also  payable  to  tbe 
order,  of  Joseph  Gerson :  both  of  these 
notes  being  indorsed  by  Joseph  Gersou  in 
blank.  An  affidavit  for  an  attachment 
sworn  to  by  George  W.  Rodgers  was  filed 
in  that  action,  In  which  George  Gerson  & 
Co.,  It  was  alleged, were  about  to  dispose 
of  their  property  with  intent  to  defraud, 
hinder,  und  delay  their  creditors.  An  or- 
der of  attachment  was  issued  In  that  ac- 
tion, and  tbe  whole  stock  of  goods  was 
levied  on  by  tbe  sheriff.  On  tbe  same  day 
Joseph  Gerson  commenced  an  action 
against  the  sheriff  to  recover  the  Immedi- 
ate possession  of  the  goods.  In  his  affida- 
vit filed  to  obtain  an  order  of  replevin  he 
alleges  that  tbe  stock  of  merchandise  was 
worth  $5,000.   In  his  petition  In  that  ac- 


tion he  alleges  that  he  is  entitled  to  tbe 
possession  of  said  goods  under  a  chattel 
mortgage  executed  by  George  Gerson  and 
Isnac  Levy  to  him,  dated  November  26, 
1889,  given  to  secure  two  promissory  notes 
for  $1,600  each,  both  dated  November  26, 
1889,  due,  respectively,  in  three  and  six 
months  from  date,  and  bearing  Interest  at 
the  rate  of  10  per  cent,  per  annum,  paya- 
ble to  the  order  of  Joseph  Gerson  &  Co. 
The  chattel  mortgage  covers  the  entire 
stock  of  men-handlae,  consisting  of  rugs, 
patent  medicines,  toilet  articles,  paints, 
oils,  liquors,  cigars,  glass,  and  stationery, 
perfumes,  and  all  other  goods,  including 
fixtures,  show  cases,  safes,  etc.;  also  soda 
fountain,  generator,  three  copper  founts, 
etc.  A  writ  of  replevin  was  issued,  served 
by  the  coroner,  and  under  that  Joseph 
Gerson  obtnlned  possession  of  the  entire 
stock,  and  he  claims  that  by  reason  of 
these  proceedings  the  property  became  in 
custodia  legls,  and  therefore  not  subject 
to  attachment.  On  tbe  other  band.  It  is 
contended  that  these  proceedings  were  col- 
lusive, and  instituted  and  carried  on  by 
Rodgers  on  the  one  hand  and  Gerson  on 
the  other  for  the  express  purpose  of  with- 
drawing the  entire  property  of  Geortce 
Gerson  &  Co.  from  tbe  reach  of  their  cred- 
itors. This  claim  Is  not  considered  or 
mentioned  in  the  opinion  heretofore  tiled. 
In  order  to  fully  understand  tbe  grounds 
of  the  plaintiff's  claim  In  this  resprct,  it  is 
necessary  to  state  some  furtherfacts.  Jo- 
s«ph  Gerson  and  George  W.  Rodgers  both 
resided  in  the  city  of  Newton,  in  Harvey 
county.  The  stock  of  goods  In  controver- 
sy in  this  action  was  kept  in  Kingman 
county.  Joseph  Gerson  and  George  W. 
Rodgers  both  went  from  Newton  to  King- 
man on  tbe  same  train  on  December  17, 
1«89.  The  $500  note  sued  on  by  Rodgers 
had  been  discounted  by  the  Citizens'  Bank 
of  Newton,  of  which  Rodgers  was  the 
cashier:  and  Roduers,  after  it  became  due. 
and  about  the  27th  of  November,  took 
the  note  up  from  tbe  bank,  as.  he  testifies. 
Joseph  Gerson,  who  indorsed  both  of 
these  notes  sued  on  by  Rodgers.  was.  ac- 
cording to  his  own  statement,  worth 
from  $50,000  to  $75,000,  and  according  to 
Rodgers'  testimony  was  well  off.  Imme- 
diately on  his  arrival  at  Kingman,  Rodg- 
ers went  to  the  hotel,  registered,  left  his 
overcoat,  and  from  there  went  to  the  drug 
store  of  Gerson  &  Co.,  and  demanded  im- 
mediate payment  of  his  note.  He  then 
went  back  to  tbe  hotel  and  got  his  din- 
ner. After  dinner  he  went  to  the  store, 
and  saw  a  paper  on  tbe  window,  stating 
that  the  store  bad  been  closed  under  a 
chattel  mortgage  given  to  Joseph  Gerson, 
and  found  the  door  locked.  He  snys  that 
was  the  first  information  he  had  that  Jo- 
seph Gerson  had  a  chattel  mortgage.  He 
then  went  in  search  of  a  lawyer,  and  In 
that  search  found  the  office  of  Lydecker 
&  Cooper,  Joseph  Gerson's  attorneys. 
They  informed  bim  that  they  were  busy, 
but  that  they  could  refer  him  to  an  attor- 
ney In  a  few  minutes,  whocould serve  him. 
and  shortly  thereafter  John  W.  Cooper,  a 
young  attorney,  who  stayed  In  the  same 
office,  came  In,  and  was  Introduced  to 
Rodgers,  and  by  Rodgersemployedtocora- 
raence  tbe  attachment  suit.   A  replevin ac- 
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tion  was  commenced  almost  simultane- 
ously on  the  same  day,  and  was  brought 
by  Lydecker  &  Cooper  as  attorneys  for 
Joseph  Gerson.  On  the  26th  day  of  No- 
vember, 1889,  being  the  same  date  as  that 
of  the  chattel  mortgage,  Isaac  Levy  con- 
veyed to  Abram  Cole,  who  resided  also  in 
Newton,  and  who  was  a  son-in-law  of  Jo- 
seph Gerson,  all  of  the  real  estate  owned 
by  Levy,  and  being  all  of  the  real  estate 
of  any  considerable  value  owned  by  a uy 
member  of  the  firm  of  George  Gerson  & 
Co.  Neither  the  deed  nor  the  chattel  mort- 
gage was  placed  on  record  until  the  17th 
of  December,  the  date  of  these  unite.  Botli 
of  tbem  were  taken  from  Newton  to 
Kingman  by  Joseph  Gerson  on  that  day, 
and  filed  for  record.  Charles  Bucher,  an 
attorney  at  Newton,  testified  that  about 
the  middle  of  July,  1889,  Joseph  Gerson 
called  him  into  the  store  of  A.  Cole,  in 
Newton,  and  said  that  times  were  a  little 
close  and  he  did  not  know  just  how  busi- 
ness was  going,  and  thought  of  taking  in 
George's  store  at  Kingman,  and  wanted 
to  know  the  liest  way  of  standing  the 
creditors  of  George,  off ;  that  Joseph  Ger- 
son also  asked  him  if  an  attachment  were 
levied  upon  the  stock,  and  then  he  should 
replevin,  if  any  other  Judgments  could  be 
levied  upon  the  goods  after  that;  that  be 
(Bucher)  told  Gerson  that  if  that  were 
what  he  wanted  to  do  it  was  as  good  a 
way  as  any.  and  then  added  that  he  (Ger- 
son) ought  not  to  do  such  business  with 
his  own  son.  Bucher  was  not  employed 
by  Gerson,  nor  paid  for  his  counsel.  These 
statements  of  Bucher  are  not  denied.  It 
is  trne  that  Rodgers  and  Joseph  Gerson 
deny  having  any  conversation  wltb  each 
other  while  or  before  going  on  the  train 
about  the  business  they  were  going  on, 
and  Joseph  Gerson  gu ve  Rodgers  a  false 
reason  for  his  trip,  viz.  that  be  was  going 
to  look  at  a  farm.  It  appeara  clearly 
from  the  evidence  that  in  the  stock  of 
(foods  Included  in  the  mortgage  there 
were  intoxicating  liquors  of  the  vplue  of 
$500  or  $600.  After  the  replevin  suit  Rodg- 
ers gave  no  redelivery  bond,  and.  if  mere 
change  from  his  testimony  in  this  case  re- 
pudiates the  claim  made  in  bis  affidavit 
that  Gerson  &  Co.  were  disposing  of  their 
property  to  defraud  their  creditors,  be  re- 
pudiated that  claim.  Rodgers'  under- 
taking in  attachment  is  signed  by  R.  W. 
Hodgson,  whose  name  also  appears  as  a 
surety  on  Gerson's  replevin  bond.  Rodg- 
ers testified  as  follows:  "Question.  On 
what  facts  did  you  act  in  procuring  the 
attachment  agulnst  Gerson  &  Co.?  An- 
swer. The  fact  th«t  they  owed  me  the 
money  past  due,  and  did  not  pay  it,  and 
considered  it  best  on  finding  that  the  store 
bad  jiwt  been  locked  up  under  a  chattel 
mortgage.  It  looked  to  me  as  though  it 
were  time  I  was  looking  out  for  myself. 
Q.  Yon  considered  this  chattel  mortgage 
to  Gerson  as  being  a  fraudulent  business 
to  defraud  creditors.?  A.  No,  sir:  1  did 
not  consider  it  any  sucb  thing.  Q.  Well 
how  did  you  consider  it.  If  you  considered 
it  at  all?  A.  Well,  as  far  as  that  was 
concerned,  the  only  thing  that  I  look  into 
consideration  was  this:  that  is,  I  saw 
there,— I  believe  there  was  stock  enough 
there,  after  paying  Joseph  Gerson's  mort- 


gage off ,  to  pay  me  off.  Q.  How  much 
was  Joseph  Gerson's  mortgage?  A.  I  did 
not  know  ut  tbat  time.  I  have  been  told 
since  it  was,  I  believe,  $3,000.  I  believe  I 
beurd  it  was.  Q.  If  you  did  not  know  at 
that  time,  how  did  you  consider  tbat  there 
was  enough  for  both  of  you?  A.  I  knew 
that  Joseph  Gerson  was  slick  enough  not 
to  loan  money  on  goods  unless  be  bad 
good  security.  He  always  gets  good  se- 
curity." There  are  14  cases  pending  in 
this  court,  brought  by  various  attaching 
creditors,  all  depending  on  the  same  state 
of  facts. 

It  has  already  been  held  by  this  conrt 
that  a  chattel  mortgage  upon  intoxicat- 
ing liquors  is  void,  and  that,  where  other 
property  besides  intoxicating  liquors  is 
included  in  the  mortgage,  it  is  void  in  to- 
to,  both  as  to  the  liquors  an<!  as  to  the 
other  property.  Flersheim  v.  Cary,  89 
Kan.  179, 17  Pac.  Rep.  825.  The  founda- 
tion of  Joseph  Gerson's  claim  was  there- 
fore void. 

It  is  contended  that  Joseph  Gerson  had 
obtained  possession  of  the  mortgaged 
property  prior  to  the  levy  of  the  attach- 
ment, and  that  this  cured  the  illegality  in 
tbe  mortgage ;  bnt  in  the  replevin  action 
Joseph  Gerson  claimed  these  goods,  not 
because  of  a  delivery  to  him  as  a  pledge, 
but  in  his  petition  be  bases  his  rights  sole- 
ly on  this  chattel  mortgage.  Probably  an 
ill-founded  claim  prosecuted  in  good  faith 
might  be  held  sufficient  to  place  the  prop- 
erty in  the  custody  of  the  law,  but  what 
did  the  undisputed  facts  in  this  ca«e 
show?  Gerson  claims  a  stock  of  goods 
much  in  excess  of  the  amount  of  his  mort- 
gage In  value,  under  a  mortgage  void  in 
law.  George  W.  Rodgers,  a  friend  or  Ger- 
son's, living  at  a  considerable  distance 
from  the  place  where  George  Gerson  &  Co. 
live,  takes  up  two  notes,  which  had  been 
originally  given  to  Joseph  Gerson,  on 
which  Joseph  Gerson,  a  man  of  wealth, 
living  in  tbe  same  town,  was  indorse!*, 
and  goes  in  company  with  Joseph  Gerson 
to  a  town  distant  from  bis  borne,  and 
there  employs  a  lawyer  from  the  same 
office  occupied  by  Gerson's  lawyers,  to 
commence  an  attachment  suit;  procures 
the  same  person  as  surety  on  his  bond 
that  Gerson  has  on  his  replevin  bond; 
then  attaches  not  merely  a  sufficient 
amount  of  goods  to  satisfy  his  claim  and 
costs,  as  a  creditor  acting  in  good  faitli 
would  ordinarily  do,  but  tbe  entire  stock 
of  goods  held  by  Gerson  &  Co.,  which  the 
evidence  shows  to  be  worth  somewhere 
from  $5,000  to  $6,500.  This  court  ordina- 
rily will  not  weigh  conflicting  testimony, 
but,  where  any  evidence  was  before  the 
triai  court  to  sustain  its  findings,  will  up- 
hold them.  The  undisputed  facts  in  this 
case  as  they  appear  In  the  record  present- 
ed for  our  consideration  force  us  to  the 
conclusion  tbat  this  action  was  collusive. 
A  bona  fide  controversy  did  not  exist  be- 
tween Rodgers  and  Joseph  Gerson,  under 
which  each  party  claimed  this  entirestock 
of  goods  in  good  faith.  Rodgers'  claim 
on  the  one  hand  was  but  for  $712.  interest 
and  costs,  and  Joseph  Gerson's  claim,  even' 
if  legal  and  well  founded,  was  but  for  $3,- 
200.  Upon  the  facts  here  presented  we 
|  must  bold  tbat  these  suits  were  collusive, 
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and  therefore  the  property  was  not  In  the 
cob  tody  of  the  law.  Gerson 's  chattel 
mortgage,  being  void  for  the  reasons  stat- 
ed, of  coarse  affords  no  ground  for  dis- 
charging the  attached  property.  It  fol- 
low*, therefore,  that  a  rehearing  should 
be  granted,  and  that  the  order  of  the  dis- 
trict court  discharging  the  attached  prop- 
erty must  be  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  All 
the  Justices  concurring. 

(CO  Kan.  688) 

FIRST  NAT.  BANK  OF  KINGMAN  v.  GER- 
SON.  WB8THRIMER  et  al.  r.  SAME.  Mo- 
PIKE  et  at  v.  SAME.  8TICKNEY  v.  8  A  MB. 
ROSENBERG  et  aL  t.  SAME.  WESTHEIMER 
etaL  T.  SAME.  (Noa.  6,627,  6,685,  6,546,  6,547, 
6>549,  6,551.) 
(Supreme  Court  of  Kansas.   April  8, 1898.) 

Attachments  by  First  National  Bank  of  King- 
man and  other*  against  George  Gerson  &  Co. 
Attachments  dissolved.  Plaintiffs  appeal.  Re- 
versed. 

PER  CURIAM.  In  sooordanos  with  the  stipu- 
lation on  file  in  this  oonrt  tbe  decision  in  each  and 
all  the  foregoing  oases  will  be  tbe  same  as  in  tbe 
case  of  Bank  V.  Gerson,  (No.  6,538,)  82  Pao.  Rep. 
90S. 

(SO  Kan.  588)  —-— 
FIRST  NAT.  BANK  OF  KINGMAN  v.  GERSON 
et  aL    (No.  6,589.) 
(Supreme  Court  of  Kansas.   April  8, 1898.) 
AsTaoHMSST— FBADDOXBHT  Disposition  or  Psor- 

BBTT. 

Where  a  firm  of  druggists  having  a  large 
quantity  of  intozioatiog  liquors  executes  to  a 
creditor  a  chattel  mortgage  on  tbe  entire  stock,  in- 
cluding such  liquors,  and  such  mortgage  is  void 
for  that  reason,  held,  tbat  tbe  execution  of  such 
mortgage,  and  the  delivery  of  the  entire  stock  of 
merchandise  of  the'  mortgagor  to  the  mortgagee 
thereunder,  is  sufficient  ground  to  sustain  an  at- 
tachment Issued  on  an  affidavit  alleging  that  the 
defendants  had  disposed  of  their  property  with 
intent  to  hinder,  delay,  and  defraud  their  credit- 
ors. 

(Syllabus  by  the  Court.) 

Error  from  district  oonrt,  Kingman  county;  8. 
W.  Leslie,  Judge. 

Action  of  attachment  by  the  First  National  Bank 
of  Kingman,  Kan.,  against  George  Gerson  and 
others.  A  motion  to  dissolve  the  attachment  was 
sustained,  and  plaintiff  brings  error.  Order  re- 
versed. 

Hay  A  Hay,  for  plaintiff  in  error.  John  E.  Ly- 
decker,  for  defendants  in  error. 

ALLEN,  J.  Tbe  record  In  this  case  is  substan- 
tially a  duplicate  of  the  record  in  tbe  preceding 
case  of  Bank  v.  Gerson,  (No.  6.588.)  82  Pac  Rep. 
906,  and  all  the  questions  herein  presented  might 
better  have  been  embodied  in  one  case.  In  this 
ease  George  Gerson  &  Co.  are  made  defendants  in 
error,  and  the  error  complained  of  is  tbat  tbe  dis- 
trict court  dissolved  the  order  of  attachment  issued 
in  the  action  on  the  motion  of  George  Gerson  & 
Co.  Tbe  proof  in  the  case  is  identical  with  the  one 
we  have  just  decided,  and  a  restatement  of  the 
facts  is  unnecessary.  In  order  to  dispose  of  this 
case  it  is  only  necessary  for  us  to  say  whether  or 
not  the  facts  already  considered  in  the  other  case 
are  such  that  we  must  hold  that  the  district  court 
erred  in  discharging  the  attachment  We  have 
held  that  the  chattel  mortgage  given  to  Joseph 
Gerson  was  void.  It  is  claimed  by  both  the  Ger- 
aons  that  Joseph  Gerson  took  possession  of  the 


entire  stock  of  goods  under  that  void  chattel  mort- 
gage. He,  (Joseph  Gerson.)  after  having  so  ob- 
tained possession  of  the  goods,  could  not  lawfully 
sell  them,  because  the  chattel  mortgage  under 
whioh  possession  was  given  was  a  nullity.  Joseph 
Gerson,  not  being  a  druggist,  and  having  no  per- 
mit to  sell  intoxicating  liquor,  could  not  lawfully 
dispose  of  the  liquors  contained  in  the  stock,  ana 
apply  the  proceeds  to  the  payment  of  his  claim. 
Therefore  the  goods  were  disposed  of  in  such  man- 
ner as  necessarily  to  hinder  and  delay  creditors, 
if  not  for  the  purpose  of  intentionally  defrauding 
them.  This,  of  itself,  is  sufficient  to  sustain  the 
attachment.  It  follows,  therefore,  that  the  dis- 
trict court  erred  in  dissolving  the  attachment  on 
the  motion  of  the  defendants,  and  its  order  must 
be  reversed,  and  the  case  remanded  for  further 
proceedings.   All  the  justices  concurring. 


(50  Kan.  Ml) 

WESTHEIMER  et  aL  v.  GERSON  et  aL  VAN- 
NATTA  LYND8  DRUG  CO.  v.  SAME.  FIRST 
NAT.  BANK  OF  KINGMAN  v.  SAME.  Mc- 
PIKE  et  aL  v.  GERSON.  STICKNEY  v.  SAME. 
ROSENBERG  et  aL  v.  SAME.  WESTHEIMER 
et  aL  v.  SAME.  (Noa.  6,586,  6,587,  6,540,  6,545, 
6,548,  6,550,  6,553.) 

(Supreme  Court  of  Kansas.  April  8,  1898.) 
Attachments  by  Westbeimer  and  others  against 
George  Gerson  &  Co.  and  Joseph  Gerson.  Attach- 
ments dissolved.    Plaintiffs  bring  error.  Re- 
versed. 

PER  CURIAM.  In  accordance  with  the  stipu- 
lation on  file  in  this  court,  the  decision  in  each 
and  all  the  foregoing  cases  will  be  tbe  same  as  in 
the  case  of  Bank  v.  Gerson,  (No.  8,589,)  ubl  supra. 


(51  Kan.  134» 
CHICAGO  LUMBER  CO.  v.  FRETZ  et  aL 
(Supreme  Court  of  Kansas.   April  8, 1898.) 
Mechanic's  Libk— Priority. 

1.  A  party  in  open,  undisputed  possession  of 
real  property,  who  afterwards  receives  a  convey- 
ance of  tbe  legal  title  thereto  from  the  bolder 
thereof,  has  such  a  title  as  will  enable  him  to  ore- 
ate  a  mechanic's  lien  thereon  as  against  mortga- 
gees aad  grantees  of  himself. 

2.  The  cases  of  Huff  v.  Jolly,  21  Pac.  Rep.  646, 
41  Kan.  587,  and  Lumber  Co.  v.  Schweiter,  26  Pac 
Rep.  592.  45  Kan.  207,  cited  and  distinguished. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  coun- 
ty; L.  Houk,  Judge. 

Action  by  the  Chicago  Lumber  Com- 
pany against  A.  K.  Frets  and  others  to 
enforce  a  mechanic's  lien.  There  was  judg- 
ment in  favor  of  defendants,  and  plaintiff 
brings  error.  Reversed. 

Willard  Kline,  for  plaintiff  in  error. 
Ady,  Peters  A  Nicholson  and  Ifpssington, 
Smith  &  Dallas,  for  defendants  10  error. 

ALLRN,  J.  Plaintiff  in  error,  rt«  plain- 
tiff below,  brought  this  actiou  to  foreclose 
a  mechanic's  lien  on  a  lot  and  a  half  in  the 
city  of  Newton,  making  A.  R.  Ainswortb, 
Emily  K.  Lamed,  W.  W.  Haas,  and  oth- 
ers defendants.  Ainswortb  claimed  to 
hold  the  legal  title  to  the  lots.  Emit*  K. 
Larned  and  W.  W.  Haas  both  claimed  liens 
on  the  property  as  mortgagees  from  Fr*ts, 
and  each  contested  the  right  of  plaintiff  to 
any  lien  on  tbe  premises.  The  main  ques- 
tion in  the  case  is  whether  or  nut  tbe  spe- 
cial findings  of  tbe  Jury  show  that  tbe 
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defendant  Frets  was  the  owner  of  the  lots, 
wit  bin  the  meaning  of  tbe  statute,  so  that 
he  might  incumber  them  with  a  mechanic's 
Hen.  The  materials  for  which  the  plain- 
tiff claimed  a  lien  were  famished  for  the 
erection  of  a  dwelling  houBe  and  the  ap- 
purtenances under  -contract  with  Fretz. 
The  erection  of  the  building  was  com- 
menced on  April  26,  1887,  and  the  last  of 
the  material  was  furnished,  and  the  last 
work  done,  on  the  10th  of  June,  1887.  At 
the  time  t  he  work  on  the  building  was  com- 
menced, the  legal  title  to  the  lots  was  in 
Shafer  and  Brown,  who  conveyed  the 
property  to  Fretz  on  June  2,  1887.  The 
mortgages  under  which  defendants  Lamed 
and  Haas  claimed  were  executed  by  Fretz 
on  June  1,1887.  Afterwards  tbe  legal  title 
passed  from  Fretz,  through  one  Canen,  to 
the  defendant  Ainsworth.  Special  findings 
were  made  by  the  jury,  among  which  are 
the  following:  14 (9)  What  claim,  right, 
title,  or  ownership  did  A.  K.  Fretz  have  in 
and  about  lot  No.  15,  and  the'eaet  half  of 
lot  No.  17,  in  block  No.  4,  in  the  city  of  New- 
ton, Kansas, at  tho  time  he  contracted  for 
the  materials  for  which  plaintiff  claims  a 
Hen  in  this  action?  Answer.  Claimed  by 
undisputed  possession."  u(12)  Did  Fretz 
have  any  contract,  either  written  or  ver- 
bal, with  the  owner  of  the  legal  title  to 
said  premises, for  the  purchaseof  thesame, 
at  the  time  he  contracted  for  the  materials 
for  which  plaintiff  asks  a  lien,  or  at  any 
time  prior  to  the  date  of  the  deed?  A. 
We  cannot  tell."  Upon  these  facts  the 
court  held  that  the  plaintiff  hud  no  lien 
on  the  premises,  and  rendered  Judgment 
accordingly.  It  is  contended  that  these 
facts  do  not  show  such  title  in  Fretz  as 
would  enable  him  to  create  a  lien  prior  to 
the  execution  of  the  deed  from  Shafer  and 
Brown.  It  has  already  been  held  by  this 
court  that  a  mechanic's  Hen  may  attach 
to  a  leasehold  estate.  Hatnaway  v.  Da  vis, 
82  Kan.  693,  5  Pac.  Rep.  29.  In  Lumber 
Co.  v.  Osborn.  40  Kan.  168,  19  Pac.  Rep. 
656,  It  was  held  that  a  person  in  the  pos- 
session of  real  estate  under  a  deed  convey- 
ing the  right  of  occupancy,  and  covenant- 
ing for  theconveyaneeof  the  absolute  title, 
will  be  deemed  the  owner,  within  the 
meaning  of  the  mechanic's  Hen  laws,  and 
may  subject  his  interests  in  the  property 
to  a  mechanic's  lien.  In  Seitz  v.  Railroad 
Co.,  16  Kan.  133,  and  Trust  Co.  v.  Sutton. 
46  Kan.  166,  26  Pac. Rep.  406,  It  is  held  that 
an  equitable  title  is  sufficient  to  support  a 
mechanic's  lien. 

The  main  difficulty  in  this  case  Is  that 
the  nature  of  Fretz's  title  Is  not  shown. 
It  only  appears  that  he  was  in  the  undis- 
puted possession  of  the  property,  and  that 
be  acquired  the  fee  on  tbe  day  after  the 
mortgages  under  which  the  defendants 
Lamed  and  Haas  claim  were  executed. 
Possession,  however, — undisputed  posses- 
sion,—Is  evidence  of  title.  Full  title  itself 
Is  but  tbe  right  to  unlimited  possession, 
and  the  fact  that  a  person  is  in  full  posses- 
sion of  lands,  unexplained,  is  evidence  of 
ownership.  In  Bricker  v.  Ledbetter,  26 
Kan.  269,  it  was  held  that  where  It  ap- 
pears that  a  husband  and  wife  entered 
into  the  possession  of  vacant  land,  built  a 
house  thereupon,  and  occupied  it,  such 
possession  is  prima  facie  evidence  of  title, 


and  sufficient  as  against  a  mere  trespasser' 
and  wrongdoer.  So,  in  Douglass  v.  Dlck- 
8on,31  Kan. 310,1  Pac.  Rep.  541,  possession 
under  claim  and  color  of  title  Is  sufficient 
evidence  of  title  in  an  action  to  recover 
damages  from  a  mere  trespasser.  See, 
also,  Guffln  v.  Linney,  26  Kan.  717;  Drag 
Co.  v.  Brown,  46  Kan.  543,  26  Pac.  Rep. 
1019.  Jt  is  true  that  in  thiB  case  it  is  shown 
that  the  legal  title  was  in  Shafer  and 
Brown,  and,  if  the  controversy  were  be- 
tween plaintiff  and  Shafer  and  Brown,  it 
would  be  incumbent  on  the  plaintiff  to 
show  what  right  Fretz  had  as  against 
them,  and  the  case  of  Huff  v.  Jolly,  41 
Kan.  537,  21  Pac.  Rep.  646,  would  be  la 
point;  or  if  it  were  shown,  as  in  the  case 
of  Lumber  Co.  v.  Sch welter,  45  Kan.  207,  25 
Pac.  Rep.-  592,  that  it  was  expressly 
agreed  that  the  purchaser  should  have  no 
right  to  subject  the  property  to  any  liens, 
the  party  claiming  the  lien  would  have  no 
rights  which  he  could  enforce,  as  against 
the  holder  of  tbe  legal  title,  who  had 
agreed  to  convey  under  the  conditions 
stated  in  that  case.  In  the  last-mentioned 
case  it  was  expressly  agreed  between 
Sch  welter,  who  held  the  legal  title,  and 
Jones,  who  built  tbe  house,  that  a  first 
mortgage  might  be  placed  on  tbe  property 
by  Jones  at  the  time  the  deed  was  executed 
to  him,  and  that  Jones  should  ever  keep 
tbe  lots  clear  of  all  Hens,  judgments,  and 
taxes,  of  every  kind  and  description;  and 
the  contract  stipulated  that,  the  $1,200 
mortgage  should  be  the  first  lien  when  the 
lots  were  conveyed  to  Jones.  In  that  case 
It  was  held  that  the  lien  of  the  lumber 
company  was  subordinate  to  that  of  the 
mortgage  upon  the  clearground;  that  the 
lumber  company  was  bound  by  the  con- 
tract between  Scbweiter  and  Jones.  In 
this  case  no  such  state  of  facts  Is  shown, 
but  it  does  appear  that  Fretz's  possession 
was  followed  by  the  conveyance  to  him 
on  June  2, 1887,  of  tbe  full  legal  title.  Tbe 
mortgagees  also  claimed  under  Fretz,  and 
their  claims  are  based  on  mortgages  exe- 
cuted prior  .to  the  date  of  tbe  deed  from 
Shafer  and  Brown  to  Fretz.  We  are  un- 
able to  perceive  any  good  reason  why 
Fretz  should  beheld  to  have  a  better  right 
to  incumber  the  lots  with  mortgage  Hens 
before  he  had  a  deed  to  tbe  lots  than  with 
a  mechanic's  Hen.  At  tbe  time  these  mort- 
gages were  executed  a  dwelling  house 
which  certainly  must  have  been  plainly 
visible  to  any  person  seeing  the  lots,  was 
in  the  course  of  construction,  and  that 
was  sufficient  to  put  the  mortgagees  on 
Inquiry  as  to  the  existence  of  mechanics' 
liens.  We  see  nothing  inequitable  in  hold- 
ing that  those  who  have  furnished  ma- 
terial for  the  construction  of  the  mort- 
gaged property  should  be  paid  for  it.  We 
think,  under  the  facts  established  in  this 
case,  it  is  fairly  to  be  iuferred  that  Fretz 
had  a  right  to  erect  a  dwelling  house  as 
he  did,  and,  in  the  absence  of  any  contrary 
showing,  that  tho  conveyance  of  the  land 
to  him  was  a  recognition  of  the  existence 
of  a  prior  equitable  title  under  which  the 
improvements  were  made.  It  would,  of 
course,  be  more  satisfactory  If  the  precise 
terms  of  the  agreement  under  which  Fretz 
obtained  possession  were  shown,  but  we 
are  not  able  to  say  that  it  was  incumbent 
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on  the  plaintiff  to  do  more  than  prove 
possession  in  Fretz.  If  the  defendants 
were  claiming  directly  under  Shafer  and 
Brown,  then  it  would  clearly  have  been 
necessary  for  the  plaintiff  to  have  gone 
further,  and  proved  what  rights  Fretz  had 
as  against  Shafer  and  Brown,  the  legal 
title  being  shown  to  be  In  them ;  but  here 
all  parties  claim  through  Fretz,  and  we 
think  their  rights  are  to  be  determined  just 
as  though  Fretz  had  the  legal  title  at  the 
time  he  commenced  the  erection  of  the 
dwelling  house.  It  follows,  therefore,  that 
the  judgment  of  the  district  court  must  be 
reversed ;  and,  as  the  facts  were  specially 
found  by  the  jury,  we  must  direct  that 
judgment  be  entered  In  favor  of  the  plain- 
tiffs for  $230.31,  aud  12  per  cent,  interest 
thereon  from  the  26th  day  of  September, 
1887;  that  the  same  be  decreed  a  first  lien 
on  the  property  in  question,  and  the  other 
liens  subordinated  thereto.  All  the  jus- 
tices concurring. 


(61  Kan.  248) 

BEADLE  v.  KANSAS  CITT,  F.  S.  &  M.  R.  CO. 

(Supreme  Court  of  Kansas.   April  8, 1898.) 
Carbiers — Recovery  op  Overcharges — Damages. 

The  act  concerning  railroads  and  other  com- 
mon carriers,  of  1883,  giving  a  full  and  ample  rem- 
edy to  the  shipper  for  the  recovery  back  for  any 
excess  of  overcharges  received  by  the  common 
carrier,  beyond  reasonable  compensation,  is  a  sub- 
stitute for  the  remedy  provided  in  such  case  at 
common  law.  The  statute  not  only  permits  the 
shipper  to  recover  the  excess  of  overcharges  ex- 
acted by  the  common  carrier,  but  allows  three 
times  the  excess,  or  treble  damages,  with  attor- 
ney's fee  and  costs.  Sess.  Laws  1888,  c.  124;  Oen. 
St  18SQ,  pars.  1833,  1334,  1842. 
(Syllabus  by  the  Court.) 

On  rehearing.  For  decision  on  appeal, 
see  29  Pac.  Rep.  696. 

HORTON,  C.  J.  At  the  January  term 
for  1892,  this  court  held  that  the  petition 
filed  in  this  case  stated  statutory  causes 
of  action,  and  therefore  affirmed  the  judg- 
ment of  the  trial  court.  Paragraphs  1332- 
1335,  13-J2,  Gen.  St.  1889  ;  48  Kan.  379,  29 
Pac.  Rep.  696.  Our  attention  upon  the 
rehearing  has  been  called  specially  to  the 
amendment  filed  to  the  petition,  which 
reads  as  follows:  "Now  comes  the  plain- 
tiff, and  amends  the  prayer  of  his  petition, 
as  to  each  county  thereof,  as  follows: 
Strike  out  the  words  'three  times'  and 
'to  wit,  $  (figures)  and  (figures)  cents,  as 
provided  by  law,' and  leave  standing  the 
words  'said  sum,' so  as  to  make  it  read, 
'wherefore,  plaintiff  asks  judgment  f>r 
said  sum,  with  interest,'  etc.  Plaintiff 
does  this  because  he  desires  the  action  to 
be  taken  and  considered  as  one  upon  im- 
plied contract  to  obtain  the  recovery  of 
overcharges  made." 

At  common  law,  a  public  or  common 
carrier  is  hound  to  accept  and  carry  for 
all,  upon  being  paid  a  reasonable  compen- 
sation. The  common  law  condemns  un- 
just and  unreasonable  charges,  and  it  has 
always  been  the  right  of  a  shipper,  at 
common  law,  to  recover  back  any  over- 
charge or  excess  beyond  reasonable  com- 
pensation. Therefore,  the  question  raised 
In  this  case,  upon  the  rehearing,  is  wheth- 


er the  legislature,  In  passing  the  act  con- 
cerning "Railroads  and  other  common 
carriers,"  in  1883,  Intended  that  the  provi- 
sions of  the  statute  should  be  a  substitute 
for  the  common  law  on  this  subject.  The 
question  is  fairly  presented  in  this  case 
whether  the  plaintiff  below  has  his  remedy 
to  recover  back  the  overcharges  alleged 
under  the  common  law,  or  whether  he 
must  seek  his  remedy  under  the  statute. 
Upon  the  part  of  the  plaintiff  the  conten- 
tion was,  and  is  now,  that  the  statute  of 
1883  is  merely  a  cumulative  remedy.  The 
claim  of  the  railroad  company  Ib  that  the 
statute  affords  a  full  aud  complete  reme- 
dy to  recover  back  any  overcharge  or  ex- 
cess of  a  carrier, and  is  a  substitute  for  the 
remedy  at  common  law;  that  the  statute 
in  this  iustance  supersedes  the  common 
law,  and  gives  the  only  remedy  where  nn- 
reusonnble  charges  or  prices  are  exacted 
by  the  carrier  for  the  transportation  of 
persons  or  property. 

Paragraph  1333,  Gen.  St.  1889.  reads: 
"No  railroad  company  shall  charge,  de- 
mand, or  receive  from  any  person,  compa- 
ny, or  corporation,  for  the  transportation 
of  any  property,  or  for  any  other  service, 
a  greater  sum  than  it  shall  at  the  same 
time  charge,  demand,  or  receive  from  auy 
other  person,  company,  or  corporation  for 
a  like  service  from  the  same  place,  or  upon 
like  condition  and  under  similar  circum- 
stances ;  and  all  concessions  of  ra  tee,  dr«  w- 
backs,  and  con  tracts  for  special  rates  shall 
be  open  to  and  allowed  all  persons,  com- 
panies, and  corporations  alike.  Nor  shall 
it  charge  more  for  transporting  f reign t 
from  any  point  on  its  line  than  a  fair  and 
just  proportion  of  the  price  it  charges  for 
the  same  kind  of  freight  transported  from 
any  other  point."  Laws  March  8,18X3, 
c.  124,  §  10.  Paragraph  1334  reads:  "No 
railroad  company  shall  charge,  demand, 
or  receive  from  any  person,  company,  or 
corporation  an  unreasonable  price  for  the 
transportation  of  persons  or  property,  or 
for  the  hauling  or  storing  of  freight,  or 
for  the  use  of  Its  cars,  or  for  nnj'  privilege 
or  service  nfforded  by  it  in  the  transaction 
of  its  business  as  a  railroad  company; 
and  upon  complaint  in  writing,  made  to 
the  board  of  railroad  commissioners, 
that  an  unreasonable  price  has  been 
charged,  such  hoard  shall  investigate  said 
complaint,  and,  if  sustained,  shall  make 
a  certificate,  under  their  seal,  setting  forth 
what  is  a  reasonable  charge  for  the  serv- 
ice rendered,  which  shall  be  prima  facieev- 
idence  of  the  matters  therein  stated." 
Id.  §  11.  Paragraph  1342  is  as  follows: 
"Any  railroad  company  which  shall  vio- 
late any  of  the  provisions  of  this  act  shall 
forfeit,  for  every  such  offense,  to  the  per- 
son, company,  or  corporation  aggrieved 
thereby,  three  times  the  actual  damages 
sustained  by  the  said  party  aggrieved, 
together  with  the  costs  of  suit,  and  a  rea- 
sonable attorney's  fee,  to  be  fixed  by  the 
court;  and  if  an  appeal  be  taken  from  the 
judgment,  or  any  purt  thereof,  it  shall  be 
the  duty  of  the  appellate  court  to  in- 
clude iu  the  judgment  an  additional  rea- 
sonable attorney's  fee  for  services  in  ap- 
pellate court  or  courts."   Id.  §19. 

The  general  rule  is  that  a  statute  cover- 
ing the  whole  subject-matter  of  a  former 
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one,  adding  offenses  and  varying  the  pro-  I 
cedure,  operates, not  cumulatively,  hut  by 
way  of  substitution,  and  therefore  im- 
pliedly repeals  It.  D.  S.  v.  Claflin.  97  U.  S. 
546;  Young  v.  Railway  Co.,  33  Mo.  A  pp. 
514;  Crosby  v.  Bennett,  7  Mete.  (Mass.) 
19;  Smith  v.  State,  14  Mo.  115;  Thurston  v. 
Prentiss,  1  Man.  (Mich.)  201;  Com.  v.Cool- 
ey,  10  Pick.  87.  This  court,  in  Insurance 
Co.  v.  Swayae,  30  Kan.  IIS,  1  Pac.  Rep.  36, 
referring  to  the  General  Statutes  of  1868, c. 
110,  §  8,  which  prescribes  that "  thecomroon 
law,  as  modified  by  constitutional  and 
statutory  law,  judicial  decisions,  and  the 
condition  and  wants  of  the  people,  shall 
remain  in  force,  in  aid  of  the  General  Stat- 
utes of  this  state,"  decided  that  the  rule 
of  the  common  law  permitting  an  admin- 
istrator to  settle  or  compromise  claims 
against  an  estate  In  his  bands  was  super- 
seded by  the  statute  concerning  the  duties 
of  administrators  and  the  power  of  pro- 
bate courts.  At  common  law  the  carrier 
could  recover  what  was  reasonable,  not- 
withstanding the  overcharge,  and  the 
shipper  had  to  pay  to  the  carrier  all  over 
the  excess  claimed,  and  be  could  recover 
only  the  overcharge  or  excess.  But  under 
the  statute  of  1883  the  shipper  aggrieved 
may  recover,  not  only  the  overcharge  or 
excess,  but  three  times  the  actual  dam- 
ages snstalned,  together  with  the  costs  of 
the  action  and  a  reasonable  attorney's  fee. 
Therefore,  if  a  shipper  In  this  state  is 
charged  an  unreasonable  price  for  the 
transportation  of  his  property,  or  for  the 
storing  of  his  freight,  or  for  the  use  of 
cars,  or  for  any  privilege  or  service  afford- 
ed by  a  railroad  company  in  the  transac- 
tion of  its  business,  in  an  action  brought 
to  recover  the  overcharge  or  excess,  the 
facts  alleged,  whicn  would  give  the  shipper 
a  cause  of  action  under  the  common  law, 
to  recover  back  merely  the  overcharge  or 
excess,  will,  under  the  statute,  authorise 
him  to  recoverthree  times  bis  actual  dam- 
ages or  overcharge,  with  costs  and  attor- 
ney's fee.  The  legislature  has  not  only  en- 
acted a  statute  which  gives  to  the  shipper 
all  his  remedy  at  the  common  law,  but 
has  conferred  upon  him  further  or  addi- 
tional rights.  The  statute  gives  a  full 
and  complete  remedy  to  the  shipper,  who 
has  been  overcharged.  It  gives  a  better 
remedy  than  the  common  law,  and  there- 
fore, in  our  opiuion.it  was  intended  by  the 
legislature  that  this  statute  should  super- 
sede tbecommon  law  concerning  unreason- 
able prices  or  excessive  charges.  We  do 
not  think  that  a  shipper  may  waive  the 
statute,  and  avoid  the  limitation  of  one1 
year,  by  an  action  at  common  law.  The 
statute  gives  a  full  remedy,  and  when  a 
full  remedy  is  given  thereby  the  parties 
are,  and  ought  to  be,  confined  to  it.  In  a 
case  very  similar  to  this,  (Young  v.  Rail- 
way Co.,  supra.)  the  Missouri  court  of  ap- 
peals derided  that  "a  statute  law  and  the 
common  law  may  alike  be  repealed  (1)  by 
repealing  clause;  (2)  by  such  repugnance 
that  the  two  laws  may  not,  in  reason, 
both  stand;  (3)  by  a  revision  of  the  whole 
subject-matter  of  the  former  law,  which 
is  evldeutly  intended  as  a  substitute  for  it. 
The  two  latter,  being  repeals  by  implica- 
tion, are  not  favored,  yet  the  courts  are 
ateadily  and  unhesitatingly  applying  and 


enforcing  these  rules  whenever  their  terms 
cover  the  case  fu  hand.  Article  3,  c.  21, 
Rev.  St.  1879,  concerning  railroad  classifi- 
cation and  charges,  repeals  the  common 
law,  under  the  second— certainly,  at  least, 
under  the  third— reasou  set  out  above; 
and  a  common-law  action  cannot  be  main- 
tained in  this  state  to  recover  the  excess 
of  overcharges  exacted  by  it."  Opposing 
this,  the  rule  is  referred  to  upon  the  part 
of  plaintiff,  "that  a  statute  fixing  a  pen- 
alty for  an  offense,  does  not,  either  ex- 
pressly or  by  necessary  implication,  cut  off 
the  common-law  prosecution  or  punish- 
ment for  the  same  offense,  and  must  be 
taken  to  intend  merely  as  a  cumulative 
remedy."  This  rule  we  fully  recognize, 
but  it  is  based  upon  the  theory  that  a  pen- 
alty may  not  give  a  sufficient  or  full  rem- 
edy to  the  party  aggrieved,  and,  therefore, 
that  a  statute  providing  a  penalty  should 
not  supersede  the  rights  of  the  aggrieved 
party  at  the  common  law.  People  v. 
Turnpike  Road,  23  Wend.  221-243;  Turn- 
pike Road  v.  State  of  Maryland,  19  Md.  239. 
Under  the  statute  of  1883  the  shipper  ag- 
grieved may  not  only  recover  the  over- 
charge or  excess,  but  three  times  the 
amount  of  the  overcharge  or  excess;  that 
is,  treble  damages.  Therefore,  while  the 
action  is  in  the  nature  of  a  penalty,  it  gives 
a  sufficient  remedy.  The  purpose  of  the 
statute  is  not  merely  to  punish  an  offense 
against  the  public  Justice  of  the  state,  but 
to  afford  a  private  remedy  to  the  person 
injured  by  the  wrongful  act.  Huntington 
v.  A  trill,  13  Sup.  Ct.  Rop.  224.  The  party 
aggrieved  may  recover  a  greater  amount 
under  the  statute  than  at  the  common 
law.  Counsel  for  plaintiff  cites  the  follow- 
ing cases  in  support  of  his  contention. 
Clark  v.  Transportation  Co.,  (Mass.)  24  N. 
E.  Rep.  49;  Cook  v.  Railway  Co.,  (Iowa,) 
40  N.  W.  Rep.  1080;  Heiserman  v.  Railroad 
Co..  63  Iowa,  732, 18  N.  W.  Rep.  903.  In  the 
Clark  Case,  supra,  the  statute  is.  In  sub- 
stance, the  English  employers'  liability  act. 
The  Kansus  statute  of  1874,  concerning 
the  "  Liability  of  railroads, "  is  somewhat 
similar;  but  none  of  these  statutes  are  a 
substitute  for  the  common-law  liability  of 
the  master,  because  these  statutes  mere- 
ly give  a  new  or  additional  right.  They 
make  the  master  liable  for  all  damages  to 
an  employe  by  the  negligence  of  a  coera- 
ploye,  If  the  part*  injured  is  in  the  exercise 
of  due  care  and  diligence.  They  do  not 
attempt  to  regulate  the  full  relations  of 
master  and  servant.  The  common  law, 
under  those  statutes,  remains  in  force,  in 
aid  thereof,  to  supply  a  remedy  not  pro- 
vided for  In  the  statutes.  In  the  Cook 
Case,  supra,  no  question  was  raised  in  re- 
gard to  any  statute,  or  as  to  whether  a 
statute  abrogated  the  common  law.  In 
Heiserman  v.  Railroad  Co., 63  Iowa,  732. 18 
N.  W.  Rep.  903, it  does  not  appear  that  the 
point  was  made  that  the  statute  referred 
to  was  intended  as  a  revision  of  the  com- 
mon law.  The  last  case  Is  referred  to  aud 
commented  upon  in  Young  v.  Railway 
Co.,  Bupra. 

Finally,  It  is  claimed  that  the  following 
provision  of  section  13  of  the  act  of  1883 
continues  the  common  law  In  force  as  to 
overcharges:  "No  railroad  company  shall 
be  permitted,  except  as  otherwise  provided 
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by  regulation  or  order  of  the  board,  to 
change  or  limit  its  common-law  liability 
as  a  common  carrier."  Paragraph  1 338, 
Jen. St.  1889.  The  statute  referred  to  does 
not  change  or  limit  the  common-law  lia- 
bility of  a  railroad  company  as  a  common 
carrier,  but  enlarges  that  liability.  The 
action  for  the  recovery  of  overcharges,  un- 
der the  statute,  must  be  brougbt  under 
subdivision  4  of  section  18  of  the  Code, 
within  one  year;  not  three  years.  The 
overcharges,  however,  may  all  be  recov- 
ered under  the  statute,  as  at  common  law. 
with  additional  damages  or  penalty.  No 
regulation  or  order  of  the  board  is  neces- 
sary for  the  recovery  of  such  overcharges, 
and  no  order  or  regulation  of  the  board 
can  prevent  the  operation  of  section  19,  c. 
124.  Sess.  Laws  18S3,  (par.  1342.  Gen.  St. 
1889,)  concerning  the  recovery  of  such  over- 
charges. What  is  said  of  tho  common-la  w 
remedy  against  common  carriers  in  Beadle 
v.  Railroad  Co.,  48  Kan.  379,  29  Pac.  Rep. 
896,  by  Simpson,  C,  is  wholly  obiter.  The 
motion  for  rehearing  will  be  denied.  All 
the  justices  concurring. 

(50  Kan.  668) 

STEWART  et  al.  v.  ADAMS  et  al. 
(Supreme  Court  of  Kansas.  April  8,  1893.) 
Cities — Extension  or  Boundaries. 
Gen.  St.  1889,  par.  1018,  provides  for 
extending  the  limits  of  cities  of  the  third  class 
by  proceedings  before  the  board  of  county  com- 
missioners when  the  territory  sought  to  be  add- 
ed is  not  subdivided  into  parcels  of  five  acres  or 
less,  but  where  so  subdivided  the  territory  may 
be  added  by  ordinance  only.  Paragraph  884 
provides  for  extending  the  limits  of  cities  of 
the  second  class  by  proceedings  before  the  judge 
of  the  district  court  when  the  territory  sought 
to  be  added  is  subdivided  into  lots  and  blocks; 
otherwise,  territory  may  be  added  by  ordinance 
only.  Held,  that  an  ordinance  of  a  city  of  either 
wecond  or  third  class,  purporting  to  extend  its 
limits  by  adding  lands  not  properly  subdivided, 
is  void;  and  such  ordinance  cannot  be  construed 
to  be  valid  so  as  to  include  lands  properly  sub- 
divided, and  exclude  all  other  lands.  Johnston, 
J.,  dissenting. 

On  motion  for  rehearing.  Denied. 

For  former  report,  see  32  Pac.  Rep.  122. 

PER  CURIAM.  Ordinance  No.  115  was 
passed  by  the  city  of  Argentine  on  May  14, 
188!),  while  the  city  was  a  city  of  the  third 
clans.  Ordinance  217  was  passed  on  July 
29, 1890,  and  published  July  31,  1890,  after 
the  city  had  become  a  city  of  the  second 
class.  No  other  action  has  been  taken 
by  the  city,  as  a  city  of  the  third  class, 
than  the  passage  of  ordinance  No.  115, 
nor  as  a  city  of  the  second  class,  than 
the  passage  of  ordinance  No.  217,  having 
for  its  object  the  extension  of  the  original 
city  limits  so  as  to  brine  the  property 
of  plaintiffs  below  within  its  jurisdiction. 

It  is  conceded  that,  if  the  property 
taxed  has  been  added  to  the  city,  it  was 
so  added  under  and  by  virtue  of  the  pro- 
visions of  either  ordinance  No.  115  or  No. 
217. 

Upon  the  motion  for  a  rehearing  it  was 
earnestly  and  forcibly  contended  that  all 
territory  sought  to  be  added  by  these 
ordiuances  to  the  city  of  Argentine,  which 
was  subdivided  Into  lots  or  parcels  of  five 


acres  or  less,  was  taken  in  and  made  a 
part  of  the  city  thereby,  even  If  It  were 
conceded  that  the  tracts  of  land  exceed  Ids 
five  acres  in  extent,  not  subdivided  Into 
lots  or  parcels,  were  not  added  to  tbe 
city. 

Tbe  title  of  ordinance  No.  115  Is  as  fol- 
lows: "An  ordinance  extending  tbe  limits 
of  the  city  of  Argentine,  Wyandotte  coun- 
ty, Kansas,  and  declaring  and  defining 
the  entire  boundary  thereof  as  changed 
by  said  extension."  Section  1  of  the  ordi- 
nance reads:  "That  the  boundary  of  tbe 
city  of  Argentine,  Wyandotte  county, 
Kansas,  shall  Include  the  territory  of  tbe 
original  city  of  Argentine,  described  as  fol- 
lows." (Here  is  set  out  the  boundary  of 
the  original  city  of  Argentine.)  Section 
2  reads:  "That  the  limits  of  tbe  city  of 
Argentine  are  hereby  extended  so  a»  to 
include  all  the  territory,  pieces,  and 
parcels  of  land  lying,  being,  and  situated 
betweeu  the  boundaries  of  tbe  following 
described  land."  (Here  is  described  a 
boundary  line  around  a  portion  of  tbe 
prior  city  limits  and  other  undescribed 
territory;  this,  without  regard  to  platted 
or  unplatted  tracts  of  land.)  This  section 
omits  a  tract  of  about  41  acres  Included 
within  tbe  original  incorporated  limits  of 
tbe  city  of  Argentine,  by  leaving  it  oat- 
side  of  the  boundary  line.  Tbe  title  of 
ordinance  No.  217  is  as  follows:  "  An  ordi- 
nance re-establishing  and  extending  tbe 
city  limits  of  Argentine,  Kansas. "  There 
are  three  sections  only  in  this  ordinance. 
Section  1  reads :  "That  the  limits  of  the 
city  of  Argentine  are  hereby  re-established 
according  to  the  following  description." 
(Here  follows  a  boundary  line,  hut  in- 
cluded therein  areseveral  unplatted  tracts 
of  land  exceeding  five  acres  in  extent.) 
Section  2  repeals  all  ordinances  in  conflict 
tberewitb,  and  section  3  provide*  that  the 
ordinance  shall  take  effect  upon  its  publi- 
cation. The  ordinance  contains  nothing 
more. 

Under  the  provisions  of  the  statute, 
when  a  town  or  village  is  incorporated  as 
a  city  of  tbe  third  class,  tbe  board  of 
county  commissioners  of  the  county  in 
which  such  town  or  village  is  situate  de- 
clares, upon  proper  proceedings  before  it, 
that  the  town  or  village  is  Incorporated 
by  a  certain  name,  designating  in  tbe 
order  the  metes  and  boundaries  thereof; 
and  "thenceforth  the  inhabitants  within 
such  bounds,  and  such  further  territory 
as  from  time  to  time  may  be  lawfully 
added  thereto,  shall  be  a  body  politic  and 
corporate  by  that  name,  and  they  and 
their  successors  (except  such  corporation 
be  lawfully  dissolved)  shall  have  perpetual 
succession.''  Paragraoh  923,  Gen.  St. 
1889. 

When  cities  of  tbe  second  class  are  or- 
ganized, tbe  mayor  and  council  of  the  city 
must  make  out  and  transmit  to  tbe  gov. 
ernor  an  accurate  description  of  tbe  metes 
and  boundaries  of  all  lands  In  the  city  and 
additions  thereto,  and  the  boundary  is 
thereby  established.  Paragraph  756,  Id. 
Therefore  the  boundaries  of  cities  of  the 
second  and  third  classes  are  not  to  be 
altered  or  changed  by  the  mayor  and  city 
council,  except  authority  is  given  by  stat- 
ute to  add  territory  by  ordinance,  "  when 
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the  territory  sought  to  be  added  is  subdi- 
vided into  lots  or  parcels  of  five  acres  or 
lens."  Additional  territory  may  also  be 
added  to  cities  of  the  second  and  third 
classes  upon  proper  proceedings  had,— In 
the  second  class  before  a  judge  of  the 
district  court,  and  in  the  third  class  before 
the  board  of  county  commissioners.1 

In  ordinance  No.  115  the  boundary  line 
left  outside  of  the  limits  of  the  city  a  large 
tract  of  land  formerly  belonging  to  it, 
which  the  mayor  and  council  had  no  au- 
thority to  do.  The  claim  that  this  court 
may  construe  these  ordinances  to  add  only 
the  territory  subdivided  into  lots  or  par- 
cels of  five  acres  or  less,  and  omit  undivid- 
ed tracts  or  parcels,  cannot  be  sustained 
on  account  of  the  provisions  of  the  ordi- 
nances fixing  the  boundary  of  the  city  of 
Argentine.  If  either  ordinance  had  merely 
added  to  the  city  of  Argentine,  as  origi- 
nally bounded,  certain  described  lots  or 
parcels  of  land,  as  is  usual  iu  such  cases, 
there  would  be  much  force  in  the  conten- 
tion that  the  subdivided  lots  or  parcels  of 
five  acres  or  less  were  added  or  taken  In, 
while  the  tracts  of  land  exceeding  five 
acres,  not  subdivided,  were  not  affected  or 
included. 

We  are  urged  to  deelnre.  In  the  first  in- 
stance, that  the  mayor  and  city  council  of 
Argentine  did  not  Intend  to  take  into  the 
city  the  tracts  of  unplatted  land  exceeding 
five  acres  in  extent,  although  the  ordi- 
nances, in  establishing  the  boundary  line 
of  the  city,  embraced  these  tracts  of  un- 
platted land:  and  then  we  are  further 
urged  to  declare,  after  the  mayor  and  city 
council  of  Argentine  have  fixed  the  bound- 
ary line  of  the  city  by  ordinances,  that 
they  intended  thereby  to  establish  another 
and  wholly  different  boundary  line  than 
as  stated  in  the  ordinances.  To  give  the 
construction  desired  we  must  give  an  in- 
terpretation to  the  ordinances  different 
than  they  read,  and  we  must  change  the 
boundary  line  of  the  city  of  Argentine,  as 
established  by  the  ordinances,  and  make 
a  new  boundary  line  for  the  city.  We  do 
not  think,  in  the  form  that  the  ordinances 
weredrawn  and  passed, that  we  can  make 
the  changes  suggested,  by  establishing  a 
new  and  different  boundary  line.  Cooley, 
Const.  Llm.  230;  Commissioners  v.  Carter, 
2  Knn.  115;  Hulbert  v.  Mason.  29  Ohio  St. 
562;  City  of  Wyandotte  v.  Zeltz,  21  Kan. 
660;  P.  S.  v.  Reese,  92  U.  S.  214;  U.  S.  v. 
Harris.  106  U.  S.  620,  1  Sup.  Ct.  Rep.  601; 
Suth.  St.  Const.  2W;  Allen  v.Louislana. 
303  17.  S.  80;  People  v.  Porter,  90  N.  Y.  68; 
Hlnze  v.  People,  92  111.  406. 

If  we  were  to  construe  the  ordinances  as 
suggested,  we  would  wipe  them  out,  and 
makea  new  one  establishing  a  new  bound- 


'Gen.  St.  1889,  par.  101S,  provides  for  ex- 
tending: the  limits  of  cities  of  the  third  clnss  by 
proceedings  before  the  board  of  county  commis- 
sioners when  the  territory  sought  to  be  added 
is  not  subdivided  into  lots  or  parcels  of  five 
-acres  or  less,  but  when  so  subdivided  territory 
may  be  added  by  ordinance  only.  Paragraph 
8S4  provides  for  extending  the  limits  of  cities 
of  the  second  class  by  proceedings  before  the 
judge  of  the  district  court  when  the  territory 
sought  to  be  added  is  not  subdivided  into  lots 
and  blocks;  otherwise,  territory  may  be  added 
by  ordinance  only.  ■>  . 
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ary  line  for  the  city,  and  by  such  boundary 
line  leave  ont  of  the  city  large  tracts  of 
unplatted  land  included  within  the  bound- 
ary line  established  by  the  ordinances. 
Instead  of  then  having  a  regular  bound- 
ary line,  as  fixed  by  the  ordinances,  this 
court  would  declare  a  zigzag  boundary 
line,  running  in  and  out  among  various 
tracts  of  land,  some  platted  and  some  un- 
platted, situated  at  different  places  within 
the  boundary  line  originally  fixed  by  the 
ordinances.  This  we  cannot  do.  This 
would  be  legislation;  uot  the  exercise  of 
Judicial  power. 
The  motion  for  rehearing  will  be  denied. 

HORTON,  C.  J.,  and  ALLEN,  J.,  con- 
curring. 

JOHNSTON,  J.,  (dissenting.)  I  Joined 
in  the  Judgment  of  affirmance  that  was 
originally  Kiven,  but  the  argument  upon 
the  rehearing  convinced  me  that  the  last 
ordinance  should  be  sustained,  and  the 
property  sought  to  be  annexed,  and  which 
has  enjoyed  special  benefits,  should  be  held 
to  bear  its  just  proportion  of  the  public 
burdens.  From  the  title  of  the  ordinance, 
and  its  provisions,  it  seems  to  roe  to  have 
been  the  manifest  purpose  of  the  mayor 
and  council  to  annex  territory,  and  not  to 
define  and  establish  the  boundaries  of  the 
city.  Presumably  they  were  doing  that 
which  they  had  the  legal  power  to  do.  and 
were  not  attempting  to  do  that  which  the 
law  does  not  permit.  They  had  the  power 
to  add  territory,  and  to  do  so  an  exten- 
sion of  the  city  limits  was  required.  The 
title  of  the  ordinance  indicates  that  they 
were  endeavoring  to  extend  the  limits  so 
as  to  take  in  additional  territory.  In  do- 
ing so  they  described  a  line  which  em- 
braced both  platted  and  unplatted  terri- 
tory. The  unplatted  territory  could  not 
be  annexed,  but  they  had  authority  to  an- 
nex that  which  was  platted, and, although 
the  effort  to  annex  was  somewhat  bun- 
gling, I  think  the  ordinance  is  effectual  to 
annex  that  which  could  be  legally  annexed. 
Ordinances  1o  annex  territory  frequently 
embrace  and  describe  several  tracts,  and 
the  failure  to  properly  describe  one  tract 
has  never  been  held  to  defeat  the  annexa- 
tion of  those  which  were  properly  de- 
scribed. So,  here,  the  fact  that  the  new 
boundary  line  made  by  the  council",  in  its 
effort  toanuex, embraced  unplatted  tracts 
of  ground,  should  not  defeat  the  annexa- 
tion of  that  which  was  subject  to  be  an- 
nexed, and  which  was  Included  within  the 
limits  as  extended.  I  therefore  think  the 
rehearing  should  he  allowed. 


(50  Kan.  573) 

STEWART  et  oL  v.  SCHOONMAKER  et  aL 

SAME  v.  BURT  et  aL 

(Supreme  Court  of  Kansas.    April  8,  1893^ 

Two  cases.   On  motion  for  rehearing  in  each 
case.  Denied. 
For  former  report,  see  82  Pac.  Rop.  128,  mem. 

PER  CURIAM.  The  questions  involved  in  these 
oases  are  the  same  as  those  just  decided  in  Stewart 
v.  Adams,  32  Pac  Rep.  912,  and  tho  motion*  for  re- 
hearing in  these  cases  will  be  overruled  upon  the 
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authority  of  the  opinion  per  curiam  filed  in  that 
case. 

JOHNSTON,  J.,  dissents. 


(51  Kan.  254) 

WATKIN8  v.  NATIONAL  BANK  OP  LAW- 
RENCE et  aL 

(Supreme  Court  of  Kansas.   April  8,  1893.) 

Review  on  Appeal— National  Banks— Liquida- 
tion—Rights  op  Minoritt  Stockholders — Es- 
toppel— Appointment  op  Receiver. 

1.  Facts  conceded  by  the  pleadings,  and  ac- 
cepted as  true,  in  the  district  court,  cannot  be 
made  subjects  of  controversy  in  the  supreme 
court. 

2.  A  national  bank  may  go  into  liquidation, 
and  be  closed,  by  a  vote  of  Its  shareholders  own- 
ing two  thirds  of  its  stock;  and  this  right  may  be 
exercised  although  it  may  be  contrary  to  the  wish- 
es, and  against  the  interests,  of  the  owners  of  the 
minority  of  the  stock. 

8.  A  party  who,  with  full  knowledge  of  all  the 
steps  taken  in  placing  a  bank  in  liquidation,  re- 
ceives and  retains  a  dividend  paid  by  the  officers 
in  control  of  the  liquidating  bank,  will  not  be 
heard  to  deny  the  validity  of  the  liquidation. 

4.  The  appointment  of  a  receiver  rests  largely 
within  the  discretion  of  the  court,  and  before  it 
will  take  the  property  and  business  of  a  liquidat- 
ing bank  from  the  control  of  the  directors,  into 
its  own  hands,  upon  the  application  of  a  stock- 
holder, it  must  appear  that  the  danger  of  loss  or  in- 
jury to  the  rights  of  the  plaintiff  is  clearly  proved, 
and  the  necessity  and  right  for  tbe  appointment 
of  a  receiver  free  from  reasonable  doubt. 

5.  Tbe  court  found  upon  testimony,  somewhat 
conflicting,  that  the  directors  of  the  liquidating 
bank  were  acting  with  reasonable  diligence  and 
economy  in  closing  tbe  business  of  the  hank,  and 
declined  to  appoint  a  receiver.  Held,  upon  an  ex- 
amination of  tbe  testimony,  that  the  finding  and 
judgment  will  not  be  disturbed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  coun- 
ty;  A.  W.  Benson,  Judge. 

Proceedings  by  J.  B.  Watkins  against 
the  National  Bank  of  Lawrence  and  oth- 
ers to  appoint  a  receiver  for  the  bank, and 
close  up  its  affairs.  There  was  judgment 
refusing  to  appoint  a  receiver,  and  plain- 
tiff brings  error.  Affirmed. 

T.  A.  Hnrd,  KIggs  &  Nevfaon,  and  W.  J. 
Patterson,  for  plaintiff  iu  error.  8.  O. 
Tnacber,  for  defendants  In  error. 

JOHNSTON,  J.  This  proceeding  brings 
up  for  review  a  ruling  of  the  district  court 
of  Douglas  conuly,  refusing  to  appoint  a 
receiver  for  the  National  Bank  of  Law- 
rence, which  was  in  process  of  voluntary 
liquidation.  The  appointment  of  a  re- 
ceiver to  wind  up  the  business  of  the  cor- 
poration seems  to  have  been  the  sole  pur- 
pose of  the  action.  It  was  brought  by  J. 
B.  Watkins,  a  stockholder  of  the  bank, 
on  November  15, 1881),  against  the  board  of 
directors,  who  were  duly  elected  In  May, 
1889,  and  who  had  been  in  control  of  the 
bank  since  that  time.  In  his  petition  he 
says  that  the  bank  was  organized  in  1866 
with  a  capital  stock  of  1,000  shares,  of  tbe 
par  value  of  $100  each,  and  that,  for  sev- 
eral years  prior  to  the  commencement  of 
the  action,  he  was  the  owner  of  261 
shares  of  the  stock.  He  further  alleges 
that  on  June  17,  1889,  at  a  meeting  of  the 
stockholders,  a  resolution  was  adopted, 
by  tbe  necessary  two  thirds  of  tbe  capi- 


tal stock,  to  place  the  bank  In  the  process 
of  voluntary  liquidation,  to  take  effect  on 
the  29th  day  of  June,  1889.  He  adds  that 
the  directors  are  not  acting  In  good  faith, 
nor  endeavoring,  with  doe  diligence,  to 
wind  up  the  affairs  of  tbe  bank  for  tbe 
benefit  of  the  stockholders,  and  that  his 
interest  as  a  stockholder  will  suffer  great 
loss  and  injury  If  the  assets  of  tbe  Lank 
are  left  in  the  possession  and  nnder  the 
control  of  tbe  board  of  directors.  In  bis 
petition  are  allegations  that  the  direct- 
ors were  formerly  interested  in  another 
bank,  and  tbat  they  had  purchased  the 
controlling  Interest  In  the  defendant  bank 
in  order  to  obtain  possession  of  its  busi- 
ness and  good  will,  and  to  deprive  the 
plaintiff  and  other  minor  stockholders  of 
the  value  of  their  stock  in  the  defendant 
bank;  that,  while  the  purchase  of  the 
stock  was  In  the  names  of  individuals.  It 
was  really  intended  to  be  for  the  rival 
bank,  and  for  Its  beueflt  and  advautage; 
but  that  they  were  not  the  owners  of  the 
stock  when  the  bank  was  placed  In  liqui- 
dation, and  therefore  It  Is  argued  that 
tbey  bad  no  lawful  right  or  authority  to 
act  as  the  directors  of  the  bank  or  other- 
wise. The  defendants  denied  the  charges 
of  bad  faith,  anil  alleged  that  they  were 
fairly  and  honestly  administering  the 
affairs  of  tbe  bank,  and  were  closing  up 
its  business  with  diligence,  discretion,  and 
honesty.  A  large  volume  of  testimony 
was  taken  with  reference  to  their  conduct, 
in  which  there  Is  considerable  conflict, 
and  upon  which  the  court  declined  to  take 
the  property  from  the  management  of  the 
directors,  and  place  It  in  the  hands  of  a 
receiver. 

There  is  some  testimony,  and  the  argu- 
ments of  counsel  are  largely  directed  to 
the  claim,  that  the  placing  of  the  bank  in 
liquidation  was  without  authority,  be- 
cause the  persons  voting  for  the  resolution 
were  not  the  owners  of  the  stocks  voted; 
that  tbe  stocks  so  voted  belonged  to  the 
rival  bank,  called  the  "Douglas  County 
National  Bank;"  that  the  defendant  di- 
rectors. In  whose  name  the  stock  was  tak- 
en, really  purchased  the  same  In  the  Inter- 
est of  tbe  Douglas  County  National  Bank ; 
and  that  as  the  stock  was  owned  by  the 
bank,  and  not  by  the  directors,  they  were 
ineligible  to  the  office  of  directors  of  tbe 
defendant  bank ;  and  that  all  their  acts  in 
relation  to  the  defendant  bank  and  its 
business  were  unlawful  and  void.  These 
questions  were  not  In  issue  in  thecoort  be- 
low, and  are  not  open  for  consideration 
now.  In  his  petition  the  plaintiff  distinct- 
ly avers  that  the  defendants  were  duly 
elected  as  directors,  and  "are  still  the  du- 
ly-qualified and  acting  directors  of  said 
national  bank."  The  truth  of  these  aver- 
ments is  admitted  In  the  answer,  and 
hence  the  legality  and  qualification  of 
these  directors  were  not  subjects  for  inves- 
tigation In  the  district  court,  and  cannot 
be  inquired  into  here.  Nor  is  the  action  of 
the  stockholders,  in  voting  to  place  the 
bank  iu  liquidation,  open  to  attack  by  tbe 
plaintiff.  It  Is  alleged  In  the  petition  and 
answer  tbat  the  bank  is  in  process  of  liq- 
uidation, and  the  plaintiff  states  tbat  tbe 
resolution  was  adopted  by  the  voteof  per- 
sons H  then  holding  in  their  names  the  nec- 
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essary  two  thirds  of  the  capital  stock  of 
said  bank."  It  appears  that  notice  of 
this  meeting  bad  been  given,  and  tbe 
plaintiff  participated  in  tbe  meeting,  and 
bis  stock  was  voted  in  opposition  to  the 
resolution.  It  was  tbe  right  of  these 
stockholders  to  place  tbe  bank  in  volunta- 
ry liquidation.  The  act  of  congress  pro- 
vides that  any  state  bank  may  become  a 
national  association  when  the  necessary 
two  thirds  of  the  capital  stock  authorize 
the  change  to  be  made;  and  it  further 
provides  that  "any  association  may  go 
into  liquidation,  and  be  closed,  by  tbe  vote 
of  its  shareholders  owning  two  thirds  of 
its  stock."  Rev.  St.  C.  S.  §  5220.  Par- 
ties who  purchase  stock  in  a  national 
bank  take  it  knowing  that  two  thirds  of 
tbe  stock  of  the  bank  may  at  any  time 
vote  it  into  liquidation.  This  right  may 
be  exercised  although  it  may  be  contrary 
to  the  wishes,  and  against  the  interests, 
of  the  owners  of  the  minority  of  the  stock. 

Besides  this  right  of  the  majority  to 
place  the  bank  in  liquidation,  and  the  con- 
cession of  the  pleadings  that  it  bad  been 
accomplished,  there  is  another  reason  why 
plaintiff  is  precluded  from  questioning  tbe 
right  of  tbe  defendants  in  voting  tbe  bank 
into  liquidation,  or  tbe  validity  of  their 
action.  It  appears  that  since  tbe  liquida- 
tion began  the  directors  in  control  have 
reduced  some  of  tbe  assets  to  money,  and 
paid  a  dividend  of  25  per  cent,  to  each 
stockholder,  upon  the  stock  held  by  him, 
and  that  the  plaintiff,  with  full  knowledge 
of  all  tbe  facts  relating  to  tbe  putting  of 
the  bank  into  liquidation,  and  to  the  acts 
of  the  defendants  in  its  management  and 
control  since  that  time,  accepted  the  divi- 
dend. By  the  receipt  and  the  retention  of 
tbe  dividend,  under  these  circumstances, 
the  plaintiff  recognized  the  validity  of  tbe 
liquidation,  and  the  competency  of  tbe 
officers  declaring  it.  He  cannot  be  per- 
mitted to  occupy  the  inconsistent  position 
of  repudiating  the  liquidation,  and  at  the 
same  time  accepting  the  fruits  of  it. 

Tbe  liquidation  not  being  open  to  In- 
quiry, there  remulns  the  inquiry  whether 
the  defendant  directors  were  acting  in 
good  faith,  and  with  reasonable  care  and 
diligence,  in  administering  the  assets  and 
winding  up  tbe  business  of  the  bank.  Tbe 
court  below,  after  a  full  inquiry,  and  upon 
some  conflicting  testimony,  determined 
this  question  in  the  affirmative;  and,  up- 
on an  examination  of  the  testimony,  we 
see  no  good  reason  to  disturb  its  findings 
and  judgment.  The  appointment  of  a  re- 
ceiver rests  largely  within  the  discretion 
of  tbe  court,  and  In  a  case  of  this  kind  the 
mismanagement  of  the  defendants,  and 
the  danger  of  loss  or  injury  to  the  rights 
of  the  plaintiff,  should  be  clearly  proved, 
in  order  to  warrant  the  appointment.  It 
is  a  power  which  should  never  be  doubt- 
ingly  exercised,  and  the  court  should  hesi- 
tate to  take  the  property  and  business  of 
a  corporation  from  the  control  of  tbe  di- 
rectors, into  its  own  hands,  unless  the 
danger  of  loss  or  injury  is  clear,  and  tbe 
right  aud  necessity  for  appointment  free 
from  reasonable  doubt.    Beach,  Rec.  §  5. 

Testimony  has  been  offered,  tending  to 
show  that  the  defendants  were  conduct- 
ing the  business  in  such  a  way  as  to  ob- 


tain tbe  business  for  the  Douglas  County 
National  Bank  which  was  formerly  trans- 
acted by- the  defendant  bank.  The  name 
of  tbe  Douglas  County  National  Bank  was 
changed  to  the  Lawrence  National  Bank, 
and  that  bank  removed  Its  place  of  busi- 
ness to  that  which  was  formerly  occupied 
by  the  defendant  bank.  On  the  other 
hand.it  is  shown  that  the  change  of  name 
was  made  In  April,  long  prior  to  the  liqui- 
dation of  the  defendaut  bank,  and, further, 
that  tbey  were  paying  the  full  rental  value 
of  the  premises  wblcb  they  occupied.  It 
is  shown  that  the  defendants  offered  plain- 
tiff $150  per  share  for  the  stock,  which  bad 
cost  him  $70  a  share.  Tbe  liquidation 
was  begun  on  the  29tb  day  of  June,  1889, 
and  It  had  only  proceeded  about  four 
months  when  this  and  other  actions  were 
begun  by  plaintiff,  which  to  some  extent 
have  interrupted  the  process,  and  delayed 
the  completion  of  tbe  adjustment.  Dur- 
ing the  time  that  the  directors  have  been 
administering  the  assets  of  the  bank,  they 
have  declared  a  dividend  of  25  per  cent,  on 
the  capital  stock.  There  is  proof  that  they 
are  acting  with  diligence  and  economy  in 
winding  up  the  affairs  of  the  bank.  Ex- 
penses of  tbe  management  were  reduced, 
unnecessary  help  was  dispensed  with, and, 
so  far  as  appears,  the  full  value  of  the  as- 
sets disposed  of,  Including  the  government 
bonds  formerly  owned  by  the  bank,  has 
been  realized.  There  is  nothing  substan- 
tial with  reference  to  the  change  of  name. 
This  was  permitted  by  the  comptroller, 
and  can  hardly  be  considered  as  a  matter 
of  consequence. 

Much  is  said  that  the  defendants  permit- 
ted the  other  bank  to  appropriate  the 
good  will  of  tbe  defendant  bank  without 
compensation,  but  there  is  little  that  is 
substantial  in  tbe  good  will  of  a  liquidat- 
ing bank.  The  plaintiff  has  a  right  to 
complain  if,  by  any  unlawful  combination, 
tbe  assets  were  not  sold  for  their  fair 
market  value;  but  if  the  defendants  were 
honestly  administering  the  estate,  and  had 
obtained  the  fair  value  of  the  assets  dis- 
posed of,  including  the  rental  of  the  build- 
ing occupied  by  the  defendant  bank,  the 
plaintiff  has  no  reason  to  complain.  After 
tbe  bank  Is  put  into  liquidation  the  duty 
of  the  officers  in  charge  consists  in  the  col- 
lection, and  reduction  to  money,  of  the 
assets  of  tbe  bank,  and  the  equal  and  rata- 
ble payment  of  this  money  among  the 
creditors  and  stockholders  as  their  rights 
may  appear.  When  it  went  into  liquida- 
tion, it  censed  to  exist  as  a  banking  in- 
stitution, and  could  no  longer  continue 
the  ordinary  banking  business.  It  had 
no  good  will  to  transfer  to  another  bank, 
beyond  the  benefits  which  might  result 
from  the  leasing  of  the  premises  which  it 
formerly  occupied,  aud  in  which  its  busi- 
ness was  being  closed  up.  This  might  en- 
hance the  rental  value  of  tbe  building 
leased  to  the  Lawrence  National  Bank, 
but  manifestly  the  court  below  bas  found 
that  $100  per  month,  the  rent  received, 
was  a  fair  charge  for  the  use  of  the  build- 
ing. Bank  v.  Marshall,  26  111.  App.  440. 
Plaintiff  made  an  offer  for  the  bank  build- 
ing, but.it  was  coupled  with  a  condition 
which  made  it  unavailable.  He  proposed 
to  give  #55,000  for  the  building,  and  corn- 
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plains  that  it  was  not  accepted.  His  offer 
contemplated  the  Riving  of  immediate 
poBHPHslon.  bat  existing  contracts  with 
parties  who  were  occupying  portions  of 
the  building  precluded  an  acceptance. 
The  defendants  endeavored  to  Hell  the 
building  to  the  plaintiff,  and  to  arrange 
the  terms  of  sale  so  as  to  protect  the  rights 
of  parties  under  these  contracts,  but  plain- 
tiff declined  to  accede  to  the  conditions 
proposed.  The  chargeof  mismanagement 
will  hardly  lie  against  the  defendants  for 
their  action  in  respect  to  either  the  sale  or 
the  lease  of  the  building,  nor  in  their  re- 
fusal to  accept  any  of  the  propositions  of 
the  plaintiff.  Neither  can  we  say,  after  a 
review  of  all  the  evidence,  that  a  case  was 
made  out  which  required  the  appointment 
of  a  receiver.  The  judgmeut  of  tbeconrt 
will  therefore  be  affirmed.  All  the  Justices 
.•oncurrlng. 


(51  Kan.  178) 

EMMONS  et  al  v.  GILLE. 

(Supreme  Court  of  Kansas.   April  8, 1808.) 

Mortgages — Foreclosure  —  Defeksks —  Tjtlb  its 
Third  Pabtt. 

It  is  no  defense  to  a  foreclosure  action  on  a 
purchase-money  mortgage  that  the  mortgagor  has 
commenced  a  civil  action  against  a  third  person, 
claiming  that  snch  third  person,  for  the  purpose 
of  clouding  his  title  to  the  land  mortgaged,  has 
asserted  an  outstanding  title  thereto,  and  that 
such  third  person,  by  a  cross  answer,  has  alleged 
that  he  is  the  owner  in  fee  simple  of  an  undivided 
five  sixteenths  of  the  land,  and  praying  the  pos- 
session thereof,  which  action  is  pending  at  the 
time  the  foreclosure  action  was  commenced  and 
called  for  trial,  if  the  grantee  and  mortgagor  has 
taken  actual  possession,  under  his  deed  having 
covenants  of  warranty,  and  has  remained  in 
peaceable  possession  without  eviction,  and  it  is 
not  charged  that  the  vendor  is  insolvent,  or  acted 
fraudulently  or  deceitfully. 
(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Johnson  coun- 
ty; J.  P.  Hindinan,  Judge. 

Action  by  James  M.  Gllle  against  D.  R. 
Emmons  and  others  to  foreclose  a  mort- 
gage. There  was  judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

This  action  was  commenced  in  the  court 
below  by  James  M.  Gllle  against  D.  R. 
Emmons  et  al.  to  recover  on  two  promis- 
sory notes  made  by  D.  R.  Emmons, — one 
payable  to  plaintiff,  and  the  other  to 
Sarah  J.  Skelton.  and  by  her  indorsed,  aft- 
er maturity,  but  before  theconimencement 
of  this  action,  to  him,— and  to  foreclose 
a  mortgage  given  by  Emmons  and  wife  to 
secure  the  notes,  and  to  foreclose  any  in- 
terest that  Carrie  L.  Emmons,  George  E. 
Hunter,  and  W.  S.  Beard  might  have  in 
the  land  mortgaged.  The  defendants  be- 
low admitted  the  making  of  the  notes  and 
the  mortgage  to  secure  the  same.  Carrie 
L.  Emmons  set  up  that  the  only  interest 
she  had  or  claimed  in  the  property  was 
such  as  she  had  by  reason  of  being  the 
wife  of  D.  R.  Emmons.  George  E.  Hunter 
and  W.  8.  Beard  alleged  that  they  were 
each  the  owners  of  an  undivided  one 
quarter  of  all  of  the  land;  that  the  notes 
were  given  in  part  payment  of  the  pur- 


chase  price  of  the  land  described  in  the 
mortgage;  and  that  the  same  was  con- 
veyed to  D.  R.  Emmons  by  Sarah  J.  Skel- 
ton and  her  husband  by  a  deed  of  war- 
ranty, in  which  they  covenanted  and 
agreed  with  Emmons  that  they  were  law- 
fully seised  of  the  land,  that  the  same  was 
free  and  clear  from  all  incumbrances,  and 
they  further  agreed  to  warrant  and  de- 
fend the  same  in  the  quiet  and  peaceable 
possession  of  Emmons,  his  heirs  and  as- 
signs, against  all  and  every  person  law- 
fully claiming  the  same.  They  further  al- 
leged that  one  Lipman  Myers,  a  resident 
of  the  state  of  Texas,  claimed  to  own  live 
undivided  sixteenths  of  all  of  the  land; 
that,  at  the  time  of  the  commencement 
of  this  action,  there  was  pending  and 
undetermined  in  the  circuit  court  of  the 
United  States  for  the  district  of  Kansas 
a  suit  In  which  Emmons.  Beard,  and  Hun- 
ter were  plaintiffs  and  LIpman  Myers  was 
defendant.  In  which  Myers  claimed  to  be 
the  owner  of  an  undivided  five  sixteenths 
part  of  the  land,  and  was  attempting  in 
the  action  to  oust  Emmons,  Hunter,  and 
Beard  from  the  possession  thereof.  They 
also  claimed  that  they  were  pushing  the 
suit  so  pending  in  that  court  to  final  de- 
termination as  rapidly  as  possible;  and 
they  asked  that  the  proceedings  in  this 
case  be  stayed,  and  that  no  Judgment  be 
rendered  against  them,  either  foreclosing 
their  interest  In  the  land,  or  personal 
Judgment  upon  the  notes,  until  such  time 
as  a  final  Judgment  should  be  had  in  the 
cause  pending  In  the  circuit  court;  and 
if  the  final  Judgment  should  be  render- 
ed In  favor  of  Myers  and  against  them, 
then  that  Judgment  be  rendered  herein 
against  Emmons  for  an  amount  less  than 
the  amonnt  purporting  to  be  due  on  said 
notes,  as  the  value  of  five  sixteenths  of 
the  land  bore  to  the  whole  amount  there- 
of, and  that  they  be  further  credited  there- 
on for  whatever  amount  they  had  expend- 
ed in  the  Myers  litigation.  Gille  replied 
to  this  defense  by  a  denial  of  all  matters 
inconsistent  with  the  allegations  of  his 
petition.  Upon  the  trial  of  the  cause  the 
defendants  below  read  In  evidence  the 
pleadings  in  the  case  oi  Emmons,  Hunter, 
and  Beard  vs.  LIpman  Myers,  pending  in 
the  circuit  court  of  the  United  States  for 
the  district  of  Kansas,  and  also  the  deed 
from  James  M.  Gllle  and  wife  and  Sarah 
J.  Skelton  and  husband  to  David  R.  Em- 
mons, it  was  admitted  by  the  parties 
that  the  case  of  D.  R.  Emmons  et  al.  vs. 
Lipman  Myers  was  still  pending  in  the  cir- 
cuit, court  of  the  United  States,  and  that 
the  land  In  controversy  in  that  action  was 
the  same  land  npon  which  the  mortgage 
in  this  action  was  sought  to  be  foreclosed ; 
and  it  was  further  admitted  that  the 
notes  secured  by  the  mortgage  sought  to 
be  foreclosed  in  this  action  were  given  in 
payment  of  the  balance  of  the  purchase 
money  for  the  land  described  in  the  mort- 
gage. The  court  found  for  Gille,  as  prayed 
for  in  his  petition,  and  overruled  the 
motion  for  a  new  trial.  To  reverse  this 
judgment,  D.  R.  Emmons  et  al.  filed  their 
petition  in  error  In  this  court. 

Hale  &  Fife,  for  plaintiffs  In  error. 
Sheery  &  Hughes,  for  defendant  In  error. 
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HORTON.C.  J.,  (after  a  tat  lug  the  facte.) 
Thle  was  an  action  on  two  promissory 
notes,  and  for  the  forecloeure  of  a  mort- 
gage given  to  secure  the  payment  thereof, 
which  notes  were  given  for  part  of  the 
purchase  money  of  the  land  described  in 
the  mortgage.  The  defendants  were  In 
the  peaceable  possession  of  the  mortgaged 
premises  at  the  time  of  the  commencement 
of  the  foreclosure  proceedings,  and  sought, 
by  answer,  to  enjoin  or  prevent  any  per- 
sonal Judgment  or  foreclosure  proceed- 
ings, on  the  ground  of  an  alleged  defect  in 
title,  until  final  Judgment  should  be  ren- 
dered in  a  suit  pending  in  the  United 
States  circuit  court  for  the  district  of 
Kansas,  between  the  defendants  and  Lip- 
man  Myers,  who  claims  to  be  the  owner 
of  an  undivided  Ave  sixteenths  of  the  land 
described  In  the  mortgage.  There  was  no 
allegation  in  the  answer  of  the  insolvency 
of  James  M.  GUIs  or  Sarah  J.  Skelton.  the 
vendors,  or  of  any  fraudulent  or  deceitful 
conouct  on  their  part.  D.  R.  Emmons, 
the  purchaser  of  the  land,  took  actual 
possession  thereof  under  his  deed  having 
covenants  of  warranty,  and  continued  in 
the  actual  possession  thereof  without 
eviction.  After  his  purchase,  D.  R.  Em- 
mons tiled  his  bill  in  the  United  States  cir- 
cuit court  for  the  district  of  Kansas 
against  Llpmnn  Myers,  of  Texas,  alleging 
therein  that  Myers,  for  the  purpose  of 
clouding  bis  title  to  the  land  described 
in  the  mortgage,  mado  and  asserted  a 
claim  therein  adverse  to  his  estate  and 
title,  and  asking  that  his  title  as  against 
Myers  be  forever  quieted  and  set  at  rest. 
Myers  filed  his  answer,  alleging  that  he 
was  the  owner  in  fee  simple  of  an  undi- 
vided five  sixteenths  of  the  land,  and  also 
filed  across  bill, claiming  an  undivided  five 
sixteenths  of  the  land,  and  asking  posies- 
sion  thereof.  Under  the  pleadings  and 
proof  presented  we  do  not  think  that  Em- 
mons, or  the  other  defendants  below, 
were  entitled,  as  a  matter  of  absolute 
right,  to  any  stay  or  injunction  against 
the  collection  of  the  purchase  money  on 
account  of  the  pendency  of  the  actions 
in  the  United  States  circait  court.  High, 
InJ.  (3d  Ed.)  §J3S4-390;  Church  v.  Fisher, 
40  Ind.  145.  In  Jones  on  Mortgages  ( vol. 
2,  §  1500)  it  is  said :  "  It  is  no  defense  to  a 
foreclosure  suit  on  a  purchase-money 
mortgage  that  there  is  an  outstanding 
paramount  title  or  Incumbrance,  when 
there  hat*  been  no  actual  eviction.  The 
mortgagor  is  left  to  his  remedy  on  the 
covenant.**  Peters  v.  Bowman.  98  U.  S. 
56;  Alden  v.  Pryal,  60  Cal.  215;  High,  InJ. 
(3d  Ed.)  §  389:  Oayle  v.  Fattle.  14  Md.  69; 
Kinports  v.  Rawson,  29  W.  Va.  4*7,  2  S. 
E.  Rep.  85.  The  courts  may  interfere  to 
prevent  a  foreclosure  on  a  purchase-money 
mortgage  if  an  action  has  been  com- 
menced on  an  outstanding  title  against 
the  grantee  and  mortgagor,  and  the 
vendor  is  insolvent,  or  hue  been  guilty  of 
fraud  or  deceit;  but  such  a  case  is  not 
presented.  Wilts.  Murtg.  Forec.  (Ed.  1889.) 
S  431,  and  cases  cited  ;  Woodruff  v.  Bunce, 
9  Paige,  442;  Bumpus  v.  Platner,  1  Johns. 
Oh.  213.  The  title  to  all  of  the  mortgaged 
property  Is  not  contested  in  the  action 
pending  in  the  United  States  circuit  court. 
It  does  not  appear  that  the  defendants 


below  paid,  or  offered  to  pay,  the  money 
due  upon  the  mortgage  for  the  land  to 
which  the  title  was  not  contested.  Then, 
again,  the  outstanding  title  was  brought, 
in  the  first  Instance,  into  court  by  the 
mortgagor  himself.  If  the  district  court 
had  postponed  the  hearing  of  the  case, 
probably  we  would  not  have  interfered. 
Morris  v.  Barnwell,  60  Ga.  147.  A  prelimi- 
nary injunction  is  not  a  matter  of  strict 
right.  Its  Issue  rests  with  the  sound  dis- 
cretion of  the  judge,  and  before  one  is 
issued  there  should  be  such  a  full  showing 
of  all  the  fact 8  that  the  judge  acts  with  a 
thorough  understanding  of  the  entire 
case.  Olmstead  v.  Koester,  14  Kan.  463. 
The  probable  results  of  the  final  hearing, 
and  the  probable  effects  of  a  temporary 
restraining  order  upon  the  respective 
rights  of  the  opposing  parties,  are  proper 
considerations  in  determining  the  ques- 
tion of  issuing  an  order.  Akin  v.  Davis, 
Id.  143;  Conley  v.  Fleming,  Id.  387.  The 
judgment  of  the  district  court  will  be 
affirmed.   All  the  justices  concurring. 

(51  Kan.  150) 

PETERSON  V.  ALBACH. 

(Supreme  Court  of  Kansas.   April  8, 1893.) 

Deposition— Admission  in  Evidence— Ejectment 
—Supplemental  Answeb— Res  Judicata. 

1.  The  admission  in  evidence  of  a  deposition 
taken  at  a  time  other  than  the  one  agreed  upon, 
and  without  an  appearance  by  the  complaining 
party,  in  which  is  testimony  of  a  material  char- 
acter, is  material  error. 

2.  In  an  action  of  ejectment,  the  defendant,  to 
support  the  title  and  possession  claimed  by  him, 
asked  leave  to  file  a  supplemental  answer,  setting 
up  a  title  acquired  subsequent  to  the  commence- 
ment of  the  action,  and  ho  offered  in  evidence 
proofs  of  such  title,  which  wore  refused.  Held, 
that  permission  to  file  a  supplemental  answer 
should  have  been  granted  on  such  terms  as  would 
have  been  just,  and  that  then  the  proofs  offered 
should  have  been  received. 

8.  A  general  finding  and  lodgment  in  such  an 
action  concludes  a  party  on  the  question  of  title, 
and  prevents  him  from  thereafter  asserting  a  claim 
of  title,  from  whatever  source  it  comes,  which  be 
had  pending  the  action  and  prior  to  the  judgment. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  coun- 
ty; John  Foster,  Judge  pro  tern. 

Action  of  ejectment  by  John  Albacb 
against  John  Peterson  and  others.  There 
was  judgment  for  plaintiff,  and  defendant 
Peterson  brings  error.  Reversed. 

Pleasant  &  Pleasant,  for  plaintiff  in  er- 
ror. Ellis  Eewis  and  W.  P.  Douthitt,  for 
defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  in 
ejectment,  brought  by  John  Albacb 
against  John  Peterson,  N.  D.  Fairbanks, 
George  W.  Morris,  and  A.  J.  Uiley.  to  re- 
cover about  155  acres  ot  land  situate  in 
Osage  county.  Fairbanks.  Morris,  and 
rjtley  tiled  an  answer,  in  which  they  dis- 
claimed any  tUle  to  or  Interest  in  the 
premises  in  controversy.  Peterson's  an- 
swer was  a  general  denial,  au  admission 
of  possession,  and  an  assertion  of  rights 
against  theplaiutiff  under  several  statutes 
nf  limitations,  lu  the  trial,  which  was 
with  a  jury,  Albaeh  appears  to  have  relied 
upou  a  possession  obtained  under  a  lease 
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with  a  right  to  purchase  the  land,  and 
that,  while  io  possession,  be  was  unlaw- 
fully and  forcibly  deprived  of  tbe  same  by 
Peterson.  He  also  claimed  under  a  tax 
deed  issued  in  1887,  about  a  mouth  before 
the  commencement  of  tbe  action,  based 
on  a  sale  held  in  1874  for  the  taxes  of  1873. 
On  tbe  other  band,  Peterson  claimed  and 
offered  testimony  tending  to  show  that  a 
title  to  tbe  land  was  conveyed  to  him 
more  than  five  years  prior  to  the  com- 
mencement of  the  action;  and,  further, 
that  Albacb  never  obtained  possesslou  of 
the  land,  nor  bad  any  right  to  the  same. 
The  result  of  the  trial  was  a  verdict  and 
Judgment  in  favor  of  Albach,  and  Peter- 
son brings  tbe  case  up  for  review,  aad 
assigns  numerous  errors,  some  of  which 
are  not  avaiIable*on  account  of  tbe  con- 
fused and  imperfect  condition  of  the  rec- 
ord. Complaint  is  made  of  the  admission 
of  tbe  deposition  of  James  Hagerman, 
upon  the  grounds  that  it  was  not  taken 
at  tbe  time  prescribed  in  tbe  notice.  It 
appears  that  there  was  an  agreement  be- 
tween tbe  parties  that  the  deposition  of 
this  witness  might  hetafcen  atCarbondale 
on  November  3, 1888,  whereas  it  appears 
to  have  been  taken  two  days  later.  There 
is  nothing  to  show  h  commencement  of 
the  depoHition  bpfore  November  5tb.  nor 
was  there  any  continuance  of  the  taking 
of  the  deposition  from  the  stipulated  time 
to  that  on  which  it  was  taken.  The  tes- 
timony therein  related  to  the  possession 
of  Albach,  and  is  of  a  material  character, 
and  the  admission  of  the  same  was  error. 
In  addition  to  the  title  or  interest  ac- 
quired from  Fairbanks  and  Morris,  and 
his  possession  thereunder, Peterson  under- 
took to  show  a  direct  title  from  the  Unit- 
ed States.  He  offered  In  evidence  a  dupli- 
cate copy  of  the  patent  for  the  land  from 
the  United  States  to  Joseph  A.  Adams,  Is- 
sued in  lNOO,  but  the  copy  of  the  same 
was  obtained  by  the  plaintiff  from  the 
land  office  since  the  commencement  of  the 
action.  He  also  offered  a  deed  from  Jo- 
seph A.  Adams  to  himself,  dated  Janua- 
ry 31,1838,  but  tbe  deed  and  duplicate  pat- 
ent were  excluded  upon  tbe  ground  that 
they  were  executed  and  obtained  alter  the 
commencement  of  the  action.  Peterson 
asked  leave  of  the  court  to  tile  a  supple- 
mental answer,  setting  up  a  subsequently 
acquired  title,  but  bis  application  was  de- 
nied upou  objection  by  Albach.  Permis- 
sion to  file  a  supplemental  answer  upon 
just  terms  should  have  been  granted.  Un- 
der tbe  Issues  formed  a  general  finding  and 
judgment  will  conclude  Peterson  on  the 
question  of  title,  and  prevent  him  from 
thereafter  asserting  a  claim  of  title,  from 
whatever  source  it  comes,  which  he  had 
pending  the  action  and  prior  to  the  judg- 
ment. Such  a  judgment  would  be  res  ad- 
judicate not  only  as  to  the  matters  actu- 
ally considered  and  decided,  but  also  as  to 
every  other  matter  which  the  parties 
might  have  litigated  in  the  case,  and  which 
they  might  have  had  decided.  "The  law 
does  not  favor  a  multiplicity  of  suits,  and, 
where  all  matters  in  controversy  between 
parties  as  to  the  title  or  possession  of  real 
estate  might  be  fairly  ended  In  one  action, 
the  law  requires  that  tbis  should  be  done. 
Parties  cannot  try  title  to  real  estate  by 


piecemeal,  in  separate  and  independent 
actions  upon  separate  deeds  or  chains  of 
title,  when  they  have  In  their  possession 
during  the  trial  separate  and  different 
deeds."  Hentig  v.  Redden,  40  Kan.  236,  26 
Pac.  Rep.  701;  Austin  v.  Jones,  47  Kan. 
505,  28  Pac.  Rep.  621. 

It  is  contended  that  because  the  copies 
of  tbe  patent  nud  deed  offered  to  be  pro- 
duced are  not  Included  in  the  record  tbe 
court  cannot  consider  tbe  error.  The 
question  may  be  fairly  raised  without 
copies  of  those  instruments.  It  is  enough 
if  tbe  case  made  shows  the  character  of 
the  instruments  offered,  and  the  objection 
upon  wbich  the  ruling  was  based.  Tbe 
statement  in  tbe  record  with  reference  to 
these  documents,  and  tbe  objection  upon 
which  they  were  excluded,  are  sufficient  to 
make  the  error  available. 

There  are  other  rulings  upon  tbe  admis- 
sion of  evidence  which  appear  to  be  erro- 
neous, and  objections  to  Instructions 
wbich  appear  to  be  faulty;  but  it  is 
doubtful  If  tbe  record  is  in  such  a  condi- 
tion that  the  court  can  consider  them. 
We  are  clearly  of  opinion,  however,  that 
there  should  be  a  reversal,  and  another 
trial  of  this  cause.  Judgment  according- 
ly.  All  the  justices  concurring. 

(51  Kan.  165) 

BTEELE  et  al.  v.  BAUM. 
(Supreme  Court  of  Kansas.   April  8, 1893.) 
Writ  op  Error— Defect  or  Parties— Dismissal. 

Where  the  party  chiefly  interested  "adverse- 
ly to  the  plaintiff  in  error  is  not  made  a  party  to 
the  proceedings  in  this  court,  by  summons  or  oth- 
erwise, and  more  than  a  year  has  expired  after 
the  rendition  of  the  judgment  complained  of,  the 
petition  in  error  must  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Thomas  coun- 
ty ;  Charles  W.  Smith,  Judge. 

Proceedings  in  attachment  by  Steele  & 
Walker  against  J.  D.  Baum.  A  motion 
by  Enoch  Baum  to  discharge  the  attach- 
ment was  sustainod,  and  plaintiffs  bring 
error.   Petition  dismissed. 

J.  R.  Hamiltou  and  J.  R.  Campbell,  for 
plaintiffs  in  error.  W.  S.  Willcoxon  and 
E.  A.  McMath,  for  defendaut  in  error. 

HORTON,  C.  J.  On  the  17th  day  of  Au- 
gust, 18S9,  Steele  &  Walker  brought  their 
action  against  J.  D.  Baum  to  recover 
$235.00.  At  the  time  of  commencing  the 
action  they  procured  an  order  of  attach- 
ment against  the  property  of  the  defend- 
ant. This  order  of  attachment  was  levied 
upon  certain  real  estate  at  Rexford,  in 
Thomas  county,  as  the  property  of  J.  D. 
Baum.  On  the  9tb  of  November,  1889,  J. 
D.  Baum  filed  a  motion  to  set  aside  the 
attachment.  On  November  14,  1889,  one 
Enoch  Baum  also  filed  a  motion  to  dis- 
charge the  attachment,  as  to  tbe  real  es- 
tate levied  upon,  on  the  ground  that  he 
was  the  owner  thereof,  and  that  J.  D. 
Baum  had  no  Interest  therein.  On  the 
28th  of  March,  1890,  the  motion  of  J.  P. 
Baum  to  set  aside  the  attachment  was 
overruled,  but  tbe  motion  of  Enoch  Baum 
to  discharge  the  property  attached  was 
sustained.   The  petition  In  error  was  filed 
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in  this  court  upon  April  29, 1S90.  The  or- 
der overruling  the  motion  or  J.  D.  Baum 
Is  not  complained  of.  The  error  ulleged 
concerns  the  motion  of  Enoch  Baum.  The 
title  of  the  case  In  this  court  is  Steele  & 
Walker,  Plaintiffs  in  Error,  vs.  J.  D.  Baum, 
Defendant  in  Error.  The  precipe  filed  In  this 
court  for  asummons  is  in  the  case  of  Steele 
&  Walker  vs.J.D.  Baum-  Although  there 
is  a  reference  to  Enoch  Baum  in  the  peti- 
tion In  error,  he  is  not  a  party  In  the  title 
of  the  proceedings  pending  in  this  court. 
No  summons  has  ever  been  directed  to  be 
served  upon  him  or  his  attorneys.  The 
only  party  interested  adversely  to  Steele 
&  Walker  is  Enoch  Baum,  and  he  has  not 
been  made  a  party  to  these  proceedings, 
and  has  not  been  brought  into  this  court 
in  any  way.  The  record  shows  that 
Enoch  Baum  Is  not  united  in  interest 
with  J.  D.  Baum,  and  uotice  to  J.  D. 
Baum  1«  therefore  no  notice  to  him.  It  is 
now  too  late  for  him  to  be  made  a  party 
to  the  proceedings,  or  brought  into  this 
court  by  summons.  Much  more  than  a 
year  has  expired  since  the  date  of  the  or- 
der and  Judgment  complained  of.  Fergu- 
son v.  Smith.  10  Kan.  394;  Richardson  v. 
McKlm.  20  Kan.  346;  Paving  Co.  v.  Bots- 
ford,(Kan.)31  Pac. Rep.  1106.  Tht  motion 
to  dismiss  must  be  sustained.  All  the 
justices  concurring. 


(51  Kan.  13») 
BOARD  OP  COM'RS  OP  ELK  COUNTY 
SCOTT  et  al. 
(Supreme  Court  of  Kansas.   April  8,  1898.) 
Record  on  Appeal— Certificate  to  Transcript, 
To  secure  a  review  of  the  rulings  and  judg- 
ment of  the  distriot  court  upon  a  transcript,  it  is 
essential  that  the  certificate  of  the  clerk  attached 
should  show  that  it  is  full  and  complete. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Elk  county ; 
M.  0.  Troup,  Judge. 

Action  by  the  board  of  commissioners 
of  Elk  county  against  L.  Scott  and  others 
to  recover  money  wrongfully  allowed  and 
paid  to  Scott  for  services  as  county  attor- 
ney. There  was  judgment  In  favor  of  de- 
fendants, and  plaintiff  bring?  error.  Peti- 
tion dismissed. 

R.  H.  Nichols,  for  plaintiff  in  error.  J. 
M.  White  and  L.  Scott,  for  defendants  In 
error. 

JOHNSTON.  J.  In  an  action  brought 
by  the  board  of  county  commissioners  of 
Elk  county  against  L.  Scott,  formerly 
county  attorney  of  that  county,  to  re- 
cover 1 75.37,  alleged  to  have  been  wrong- 
fully allowed  and  paid  to  him  for  services 
as  county  attorney,  and  also  to  recover  a 
certain  penalty  and  attorney's  fee,  judg- 
ment was  given  In  favor  of  the  defendant. 
To  secure  a  review  of  the  rulings  and  judg- 
ment of  the  district  court  the  plaintiff 
brings  to  this  court  what  purports  to  be 
a  transcript  of  the  record,  but  It  is  plainly 
insufficient.  The  certificate  of  the  clerk 
fails  to  show  that  it  is  a  complete  tran- 
script of  the  entire  record,  and  this  Is  es- 
sential. He  certifies  that  it  contains  a 
true  transcript  of  the  petition,  demurrer, 


and  journal  entry,  but  there  may  have 
been  other  pleadings,  orders,  and  entries 
than  those  contained  In  this  record.  In- 
deed, It  appears  from  the  allegations  of 
the  petition  Itself  that  important  parts  of 
that  pleadingare  omitted  from  the  record. 
The  claims  alleged  to  have  been  unlaw- 
fully allowed  and  paid  are  referred  to  as 
exhibits  attached  to  and  made  a  part  of 
the  petition,  but  an  examination  shows 
that  they  are  not  attached,  nor  can  they 
be  found  in  the  record.  To  secure  a  re- 
view upon  a  transcript  the  certificate  of 
the  clerk  attached  to  the  record  should 
show  that  it  Is  full  and  complete,  and, 
falling  in  this  respect,  the  present  proceed- 
ing must  be  dismissed.  Neisweuder  v. 
James,  41  Kan.  463,  21  Pac.  Rep.  573.  All 
the  justices  concurring. 


(61  Kan.  153) 

SIMONS  v.  McLAIN. 
(Supreme  Court  of  Kansas.   April  8, 1893.) 
Estates  in  Joint  Tknanct— What  Constitute. 

1.  Prior  to  the  time  that  chapter  203,  Seas. 
Laws  1891,  went  into  force,  "abolishing  survivor- 
ship in  joint  tenancy, "  estates  in  joint  tenancy, 
as  recognized  by  the  common  law,  existed  in  Kan- 
sas. 

2.  An  estate  in  joint  tenancy  is  an  estate  aris- 
ing by  purchase  or  grant  to  two  or  more  persons. 
The  grand  incident  of  joint  tenancy  is  survivor- 
ship, by  whioh  the  entire  tenancy  on  the  decease 
of  any  joint  tenant  remains  to  the  survivors,  and 
at  length  to  the  last  survivor. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  C  Reed,  Judge. 

Action  of  ejectment  by  Lewis  Simons 
against  Hester  McLain.  There  was  judg- 
ment for  defendant,  and  plaintiff  brings 
error.  Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J. : 

Tbe  facts  on  which  are  based  the  claims 
of  Lewis  Simons,  the  plaintiff,  and  Hester 
McLain,  tbe  defendant, are  as  follows:  On 
tbe  17th  day  of  May,  1872,  and  for  more 
than  one  year  prior  thereto,  Charles  H. 
Hunter  was  tbe  owner  in  fee  simple  of  the 
N.  K.  %  of  the  N.  E.  %  of  sectlou  28,  towu- 
sbip  27  S.,  of  range  IE.  of  the  sixth  P.  M.. 
in  Sedgwick  county.  On  the  17th  day  of 
May,  1872,  while  still  seised  In  fee  simple  of 
said  lands,  Hunter,  a  single  man, executed 
and  delivered  to  Lewis  Simons  and  E.  G. 
Tewksbury  bis  warranty  deed,  da  ted  that 
day,  for  the  above-described  lands.  The 
following  is  a  copy  of  said  deed,  omitting 
the  certificate  of  acknowledgment,  which 
was  indue  form:  "This  deed,  made  this 
seventeenth  day  of  May, in  the  year  of  our 
Lord  one  thousand  eight  hundred  and 
seventy  two,  between  Charles  H.  Hunter, 
(a  single  man.)  of  Wichita,  county  of 
Sedgwick,  and  state  of  Kansas,  of  the 
first  part,  and  Lewis  Simons  and  E.  G. 
Tewksbury,  of  Hillsborough,  and  state  of 
New  Hampshire,  of  the  second  part,  wit- 
nesseth.  That  the  said  party  of  the  first 
part,  for  and  in  the  consideration  of  the 
sum  of  $ 1,200,  to  him  in  hand  paid  by  the 
said  parties  of  the  second  part,  the  receipt 
whereof  Is  hereby  acknowledged,  does  by 
these   presents   grant,  bargain,  sell.  re- 
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mlse,  release,  alien,  convey,  and  confirm 
unto  the  said  party  of  the  second  part, 
and  to  their  heirs  and  assigns,  forever,  all 
of  the  following  described  tract,  piece,  and 
parcel  of  land,  lying  and  situate  In  the 
county  of  Sedgwick  and  state  of  Kansas, 
to  wit,  the  northeast  one  quarter  of  the 
northeast  one  quarter  of  section  No.  28,  in 
township  No.  27  south,  of  range  1  east, 
containing  40  acres,  more  or  less.  [Stamp 
91.50.1  Together  with  all  and  singular 
the  hereditaments  and  appurtenances 
thereunto  belonging  or  in  any  wise  apper- 
taining. To  have  and  to  hold  the  same 
unto  the  said  parties  of  the  second  part, 
their  heirs  and  assigns,  forever.  And  the 
said  Charles  H.  Hunter,  for  himself  and 
his  heirs,  does  hereby  covenant  and  agree 
to  and  with  the  said  parties  of  the  second 
part,  their  heirs  and  assigns,  that  he  will 
warrant  and  forever  defend  the  same 
lands  and  appurtenances,  and  every  part 
and  parcel  thereof,  uuto  the  said  parties 
of  the  second  part,  their  heirs  and  assigns, 
aealnst  the  said  party  of  the  first  part 
and  his  heirs,  and  against  all  and  every 
person  or  persons  whomsoever  lawfully 
claiming  or  to  claim  the  same.  In  testi- 
mony whereof  the  said  party  of  the  first 
part  has  hereunto  set  bis  hand  the  day 
and  year  tlrst  above  written.  Executed 
and  delivered  in  the  presence  of  C.  A. 
Phillip.  Charles B. Hunter.  [Seal.]"  The 
deed  was  filed  for  record  and  recorded  in 
the  office  of  the  register  of  deeds  of  Sedg- 
wick county. in  this  state. 

On  the  22d  day  of  March,  1877,  E.O.  Tewks- 
bury died  without  having  alienated  the 
land,  or  any  part  thereof,  during  bis  life- 
time. On  the  28 tb  of  March,  1877,  letters 
testamentary  with  the  will  annexed  were 
issued  to  Submit  R.  Tewksbury  as  execu- 
trix of  the  last  will  and  testament  of  E. 
O.  Tewksbury,  deceased,  by  the  probate 
court  of  Hillsborough  county,  N.  H.,  a 
court  bavlug  Jurisdiction  of  the  estate  of 
E.  G.  Tewksbury,  deceased.  On  the  21st 
day  of  February,  1882.  Submit  R.  Tewks- 
bury filed  in  the  office  of  the  probate  court 
of  Sedgwick  county  a  properly  authenti- 
cated copy  of  her  appointment  as  execu- 
trix of  Bald  estate  by  the  probate  court 
of  Hillsborough  county,  N.  H.  She  also 
filed  her  petition  in  the  probate  court  of 
Sedgwick  county,  praying  for  an  order  to 
sell  real  estate  to  pay  debt*  of  E.  O. 
Tewksbury,  deceased.  All  the  proper 
steps  necessary  ror  the  execution  of  a  deed 
In  proper  form  by  an  executrix  with  the 
will  annexed  were  observed,  and  Submit 
R.  Tewksbury,  on  May  8, 1882,  as  execu- 
trix of  the  estate  and  last  will  and  testa- 
ment of  E.  G.  Tewksbury,  deceased,  exe- 
cuted a  deed  for  the  undivided  one  half  of 
said  lands  to  Henry  Sch  welter.  On  the 
12th  day  of  June,  1882,  Lewis  Simons  and 
Msry  Simons,  his  wife,  executed  and  de- 
livered to  Henry  Sch  welter  their  war- 
ranty deed  for  an  undivided  one  half  of 
said  premises.  The  deed  made  by  Lewis 
Simons  was  executed  and  delivered  after 
the  death  of  E.  O.  Tewksbury.  Lewis 
Simons  has  made  no  other  conveyance  of 
said  land.  All  the  interest  that  Henry 
Sch  welter  acquired  in  the  land  described 
in  the  petition  by  virtue  of  said  deeds  has 
passed  by  sundry  mesne  conveyances  from 


Henry  8c h welter  to  Hester  McLaln,  who 
claims  to  own,  not  only  the  undivided 
half  of  the  land  as  described  in  the  peti- 
tion, but  also  the  other  undivided  one 
half,  all  of  which  is  included  in  the  tract 
conveyed  by  Charles  H.  Hunter  to  Lewis 
Simons  and  E.  Q.  Tewksbury.  The  plain- 
tiff claims  to  own  the  undivided  one  half 
of  the  premises  as  set  forth  in  the  petition, 
and  not  conveyed  by  him.  Lewis  Simons, 
the  plaintiff  commenced  his  action  In  the 
ordinary  form  of  ejectment.  Hester  Mc- 
Laln, the  defendant,  answered  by  setting 
out  in  full  the  facts  on  which  her  title  was 
based.  The  plaintiff  demurred  to  this 
answer,  as  not  alleging  facts  sufficient 
to  constitute  a  defense.  The  court  over- 
ruled the  demurrer.  The  plaintiff  elected 
to  stand  upon  the  demurrer,  whereupon 
the  court  rendered  Judgment  for  the  de- 
fendant. The  plaintiff  excepted,  and 
brings  the  case  here  for  review. 

Thornton  W.  Sargent,  for  plaintiff  in 
error.   W.  H.  Criley ,  for  defendant  In  error. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
One  question  only  is  presented  by  the  rec- 
ord, and  that  is  whether,  on  the  22d  day 
of  March,  1877,  the  date  of  the  death  of  E. 
Q.  Tewksbury,  estates  by  Joint  tenancy 
existed  in  Kansas.  By  the  common  law, 
if  an  estate  was  conveyed  to  two  or  more 
persons  without  indicating  bow  the  same 
was  to  be  beld.it  was  understood  to  be  in 
Joint  tenancy.  A  Joint  tenancy  is  defined 
to  be"  when  several  persons  have  any  sub- 
ject of  property  Jointly  between  tbem  in 
equal  shares  by  purchase."  "Each  has  the 
whole  and  every  part  with  the  benefit  of 
survivorship,  unless  the  tenancy  be  sev- 
ered." In  the  quaint  language  of  tbe  law 
they  hold,  each  per  my  et  per  tout,  tbe 
effect  of  which,  technically  considered,  Is 
that,  for  purposes  of  tenure  and  survivor- 
ship, each  Is  the  holder  of  the  whole.  The 
grand  incident  of  Joint  tenancy  is  surviv- 
orship, by  which  tbe  entire  tenancy  on 
tbe  decease  of  any  Joint  tenant  remains  to 
the  survivors,  and  at  length  to  the  last 
survivor.  1  Waehb.  Real  Prop.  (6th  Ed.) 
{§406,408;  Black,  Law  Diet. 651 ;  And.  Law 
Diet.  1018.  By  the  policy  of  tbe  American 
law,  "Joint  tenancy,  if  not  a  subject  of 
aversion,  is  rarely  a  matter  of  preference." 
Freem.  Coten.  (2d  Ed.)  §85.  In  Connecti- 
cut, the  Judiciary,  at  an  early  day,  entire- 
ly Ignored  what  they  styled  "tbe  odious 
and  unjust  doctrine  of  suvlvorship." 
Phelps  v.  Jepson.l  Root,  48;  Whittlesey  v. 
Fuller,  11  Conn.  340.  In  Ohio  tbe  supreme 
court  held  that  Joint  tenancy  did  not  exist 
on  account  of  tbe  statute  in  that  state  of 
partition  and  distribution.  Sergeant  v. 
Stelnberger.  2  Ohio,  805  ;  Penn  v.  Cox,  16 
Ohio,  80;  Wilson  v.  Flemlug,  13  Ohio,  68. 
But  In  moat  of  tbe  states  tbe  rule  of  tbe 
common  law  concerning  estates  in  Joint 
tenancy  continued  until  abolished  by  stat- 
ute. 1  Washb.  Real  Prop.  (5th  Ed.)  677, 
678,  notes,  with  states  and  statutes  re- 
ferred to.  In  this  state  the  legislature,  on 
March  10, 1891,  passed  an  act  "to  abolish 
survivorship  in  Joint  tenancy."  Sees. 
Laws  1891,  c.  203,  p.  349.  A  majority  of 
this  court  in  Baker  v.  Stewart,  40  Kan. 
442, 19  Pac.  Rep.  904,  and  Sbinn  v.  Shiao, 
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42  Kan.  1,  21  Pac.  Rep.  813,  recognised  "es- 
tates In  entirety"  where  the  deed  is  made 
to  the  husband  and  wife,  and  ruled  that  In 
snch  a  case,  the  survivor  of  the  two,  at 
the  death  of  the  other,  was  entitled  to  the 
entire  estate.  This,  of  course,  was  a  full 
adoption  of  the  rule  of  "estates  in  entire- 
ty" as  recognized  by  the  common  law. 
The  writer  of  this  dissented  in  that  case. 
But,  following  the  law  thus  declared  by 
the  majority  of  the  court,  and  in  view  of 
the  recognition  of  Joint  tenancy  by  the 
statutes  of  the  state,  and  that  "survivor- 
ship in  Joint  tenancy  "  was  not  expresHly 
abolished  by  statute  until  1891,  long  after 
the  execution  of  the  deed  of  the  17th  of 
May,  1872,  and  long  after  the  death  of  E. 
G.  Tewksbury  on  the  22d  of  March,  1877, 
we  must  hold  that  estates  by  Joint  tenan- 
cy existed  in  Kansas  prior  to  March  10, 
1891.  The  reasons  are  much  stronger  for 
recognizing  estates  by  joint  tenancy,  as 
existing  In  Kansas  prior  to  March  10,1891, 
than  that  "estates  in  entirety"  existed,  in 
view  of  the  statutes  und  decisions  of  this 
state,  recognizing  the  separate  existence 
of  the  wife  from  the  husband.  "The  Jus 
accrescendi  is  as  much  an  incident  of  es- 
tates In  Joint  tenancy  as  of  estates  In  en- 
tirety." 2  Cooler,  Bl.  Comm.  181,  and 
note  2;  1  Washb.  Real  Prop. 406;  Dowliug 
v.  Salllotte.  83  Mich.  131. 17  N.  W.  Rep.  225. 
Paragraph  7281,  c.  119, Gen. St.  1889,  reads: 
"The  common  law,  as  modified  by  consti- 
tutional and  statutory  law.  Judicial  deci- 
sions, and  the  condition  and  wants  of  the 
people,  shall  remain  in  force  in  aid  of  the 
General  Statutes  of  this  state;  but  the 
rule  of  the  common  law  that  statutes  in 
derogation  thereof  shall  be  strictly  cou- 
strued  shall  not  be  applicable  to  any  gen- 
eral statute  of  this  state,  but  all  such  stat- 
utes shall  be  liberally  construed,  to  pro- 
mote their  object."  See,  also,  the  act  in  re- 
lation to  landlords  and  tenants,  concern- 
lug  joint  tenants,  (paragraphs  3630,  8631, 
Gen.  St.  1889.)  Then,  again,  the  legislature, 
in  passiug  the  act  of  March  10, 1891,  abol- 
ishing joint  tenancy,  impliedly  admitted 
the  previous  existence  of  such  estates. 
That  act  closes  as  follows:  "But  nothing 
in  this  act  shall  be  taken  to  affect  any 
trust  estate."  Seas.  Laws  1891.  c.  203. 
The  judgment  of  the  district  court  will  be 
reversed,  and  cause  remanded  for  further 
proceedings  In  accordance  with  the  views 
herein  expressed.  All  the  justices  concur- 
ring. 


(51  Kan.  131)  K 
BEARD  v.  MACKEY. 
(Supreme  Court  of  Kansas.   April  8,  1893.) 
Continuance— Absence  of  Defendant. 
A  postponement  of  the  trial  of  a  cause  on 
account  of  the  absence  of  defendant,  who,  it  was 
alleged,  was  unable  to  attend  by  reason  of  personal 
injuries  which  he  had  suffered,  was  asked  for  by 
his  counsel.   In  the  affidavit  made  to  obtain  the 
postponement  the  inability  of  the  defendant  to 
attend  was  shown.   And  it  was  further  stated  that 
no  defense  could  be  made  without  his  personal  at- 
tendance and  assistance.   The  motion  to  postpone 
was  overruled.   There  had  been  a  previous  trial 
of  the  cause,  and  it  was  not  shown  that  he  had  a 
bona  fide  defense  to  make,  nor  that  he  was  a  wit- 
ness to  any  material  fact,  or  possessed  of  any 
knowledge  which  was  not  shared  by  his  counsel. 


Held,  that  there  has  not  been  such  an  abuse  of 
discretion  shown  as  to  require  a  reversal  of  the 
ruling. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Pratt  county; 
S.  W.  Leslie,  Judge. 

Action  by  Henry  Mackey  against  J.  W. 
Beard  to  recover  the  possession  of  person- 
al property.  There  was  judgment  for 
plaintiff  before  a  justice  of  the  peace. 
On  appeal  to  the  district  court,  there  was 
judgment  for  plaintiff,  and  defendant 
brings  error.  Affirmed. 

N.  B.  Carskadon,  for  plaintiff  In  error. 
J.  C.  Ellis,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  to 
recover1  the  possession  of  personal  prop- 
erty of  the  alleged  value  of  $100.  It  was 
first  brought  before  a  justice  of  the  peace, 
where  the  plaintiff,  Henry  Muckey,  was 
successful.  The  defendant,  J.  W.  Beard, 
appealed  to  the  district  court;  and,  when 
the  term  arrived  when  the  case  was  set  for 
trial,  bis  attorney  asked  for  a  postpone- 
ment upon  the  ground  that  Beard  was  un- 
able to  be  present  at  the  trial  In  an  affi- 
davit made  by  bis  attorney,  it  was  stated 
"that  it  would  prejudice  bis  defense,  and 
that  in  fact  no  defense  could  be  made, 
without  his  personal  attendance  and  as- 
sistance and  suggestions;  that  said  de- 
fendant, Beard,  will  not  be  able  to  attend 
this  court  for  the  reasons  set  up  In  certiO- 
cateof  physician,  hereto  attached"  The 
certificate  of  the  physician,  which  was 
dated  abont  a  week  prior  to  the  applica- 
tion for  continuance,  certifies  that  "J.  W. 
Beard  now  lies  at  the  residence  of  Wil- 
liam Beard,  in  Fiainesville  township, 
Pratt  county,  Kansas,  suffering  from  In- 
juries received  by  a  cyclone  on  the  evening 
of  May  6tb,  and  on  account  of  said  inju- 
ries will  not  be  able  to  attend  this  term 
of  court."  The  court  denied  the  applica- 
tion for  a  postponement,  and  proceeded 
with  the  trial,  which  resulted,  as  before, 
in  a  judgment  for  Mackey.  The  ruling 
denying  the  application  for  a  postpone- 
ment is  the  only  one  about  which  com- 
plaint is  made. 

Motions  for  continuance  are  addressed 
to  the  sound  judicial  discretion  of  the 
court,  and,  being  largely  within  that  dis- 
cretion, the  supreme  court  will  not  revenue 
the  ruling  of  the  trial  court  thereon  unless 
there  has  been  a  plain  abuse  of  such  dis- 
cretion. The  personal  attendance  of  a 
party  to  an  action  is  generally  important 
and  necessary,  and  the  cases  are  rare 
where  a  court  would  be  justified  in  com- 
pelling counsel  to  proceed  with  a  trial 
when  it  is  shown  that  his  client  Is  unable 
to  be  present:  We  cannot  say  that' an 
abuse  of  discretion  has  been  shown  in  this 
case.  While  it  whs  stated  in  counsel's 
affidavit  that  no  defense  could  be  made 
without  his  personal  attendance,  It  was 
not  stated  that  he  had  a  bona  fide  defense 
to  make,  nor  was  it  stated  that  he  was  a 
witness  to  any  material  tact,  or  possessed 
of  any  knowledge  which  was  not  shared 
by  his  counsel.  The  case  had  been  tried 
In  justice  court,  and  counsel  were  thereby 
informed  of  the  nature  of  the  case,  and 
of  the  testimony  of  the  witnesses.  It  does 
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not  appear  that  be  was  a  witness  in  the 
Justice  court,  or  that  be  was  expected  to 
testify  iu  the  district  court.  Looking  at 
the  affidavit,  and  also  at  the  nature  of 
the  case,  as  developed  by  the  testimony, 
we  cannot  hold  that  there  has  been  such 
an  abuse  of  discretion  us  will  require  a 
reversal  of  the  ruling  of  the  district  court. 
All  the  justices  concurring. 


(51  Kan.  127) 

ST.  LOUIS,  K.  &  8.  W.  RY.  CO.  v.  HAMMERS. 
(Supreme  Court  of  Kansas.   April  »,  1893.) 
Eminent  Domain— Speculative  Damages. 
In  an  appeal  from  an  award  made  in  a  con- 
demnation proceeding  for  the  right  of  way  for  a 
railroad,  the  jury,  in  answer  to  a  special  question, 
stated  that  the  greater  part  of  the  award  made 
was  for  the  frightening  of  stock  by  passing  trains. 
Held,  that  such  damages  are  speculative,  and  not 
a  proper  element  in  awarding  compensation. 
Railway  Co.  v.  Lyon,  24  Kan.  745. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Harper  coun- 
ty;  C.  W.  Ellis,  Judge. 

Proceedings  by  the  St.  Louis,  Kansas  & 
Southwestern  Railway  Company  against 
James  A.  Hammers  to  condemn  a  portion 
of  defendant's  land  for  right  of  way.  Ou 
appeal  to  the  district  court  there  was  Judg- 
ment allowing  defendant  $625  for  the  land 
taken,  and  plaintiff  brings  error.  Re- 
versed. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  In  error.  Shepard, 
Grove  &  Shepard,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  a  condemna- 
tion proceeding  which  was  tried  upon  an 
appeal  in  the  district  court  of  Harper 
county.  The  railroad  of  plaintiff- in  error 
was  constructed  across  the  corner  of  a  40- 
acre  tract  of  land  owned  by  James  A. 
Hammers,  and  the  land  appropriated  by 
the  company  was  a  part  of  that  used  by 
him  as  a  place  tofesd  and  shelter  his  stock. 
It  appears  to  have  been  naturally  adapted 
to  that  purpose,  and  the  building  and  op- 
eration of  the  railroad  necessarily  detracts 
from  its  value.  Special  questions  were 
submitted  to  the  Jury,  and  the  answers  to 
these  show  that  there  was  54—100  of  an 
acre  of  land  taken  for  a  right  of  way,  for 
which  the  Jury  allowed  $25.  By  the  gen- 
eral verdict  the  total  damages  were  ap- 
proved at  $625.  There  Is  considerable  con- 
fusion in  the  answers  made  to  the  special 
questions,  but  from  them  It  appears  that 
their  allowance  was  baaed  upon  the  land 
actually  taken  and  the  injury  to  the  feed 
lot.  In  the  eighth  finding,  in  which  they 
particularize  and  point  out  wherein  the 
injury  to  the  feed  lot  consists,  they  answer 
that  they  allow  $600  for  the  reason  that 
passing  trains  may  frighten  his  stock. 
The  plaintiff  in  error  challenges  the  right- 
fulness of  this  allowance,  and  insists  that 
the  verdict  is  excessive.  Damages  for  the 
frightening  of  stock  by  the  operation  of 
the  railroad  is  speculative  and  consequen- 
tial in  character,  and  not  a  proper  element 
in  determining  the  compensation  to  which 
the  owner  was  entitled.  This  question 
was  long  since  settled  by  the  decision  in 
Railway  Co.  v.  Lyon,  24  Kan.  745.   In  that 


case  it  was  held  that,  "in  assessing  dam- 
ages done  to  land  by  reason  of  the  ap- 
propriation of  a  right  of  way  through  it 
for  a  railroad,  the  liability  of  teams  being 
frightened,  or  that  additional  care  by  the 
landowner  may  be  necessary  in  the  future 
as  to  sucn  teams,  by  reaxon  of  the  proxim- 
ity of  the  railroad,  does  not  of  itself  con- 
stitute any  basis  for  special  compensation. 
Such  damages  are  speculative,  and  not  the 
proper  subject  of  Inquiry  and  damages.'* 
The  defendant  in  error  argues  that  the  tes- 
timony plainly  shows  that  there  was  a  de- 
preciation in  the  value  of  the  land  not 
taken,  to  the  extent  of  the  allowance  by 
the  Jury.  There  was  undoubtedly  a  sub- 
stantial diminution  of  the  land  not  taken 
by  the  construction  of  the  road,  and,  if  the 
findings  showed  that  it  was  made  up  of 
proper  elements,  the  verdict  would  doubt- 
less have  been  allowed  to  stand.  The 
difficulty,  however.  Is  that  the  Jury  have 
definitely  stated  the  elements  considered 
by  it  in  reaching  its  conclusion,  and  in  do- 
ing so  have  placed  their  award  upon  an 
element  for  which  damages  cannot  be  al- 
lowed. The  error  is  plain,  and  requires  a 
reversal  and  a  new  trial.  That  will  be  the 
judgment  of  this  court.  All  the  justices 
concurring. 

(51  Kaa.  1«) 

STEVENS  et  ux.  v.  ALLEN. 

(Supreme  Court  of  Kansas.   April  8,  1893.) 

Action  fob  False  Representations  —  Materi- 
ality —  Reliance  Thereon  —  Knowledge  or 
Falsitt. 

1.  Where  a  party  fraudulently  makes  material 
representations,  which  be  avers  to  be  true,  with 
the  intention  that  they  shall  be  acted  upon,  and 
these  representations  are  actually  relied  upon  by 
the  other  party  in  completing  negotiations  of  a 
purchase  or  trade,  and  then  they  prove  false,  to 
the  injury  of  the  party  accepting  them,  tne  party 
making  such  false  and  fraudulent  representations 
is  liable  therefor. 

2.  A  false  representation  as  to  the  condition, 
quality,  or  other  matters  affecting  the  value  of 
real  estate  of  which  the  person  to  whom  the  rep- 
resentations are  made,  is  contemplating  a  trade  or 
purchase,  is  a  false  representation  as  to  material 
facts. 

8.  When  a  party  is  exchanging  or  selling  real 
estate  situated  in  a  distant  county,  so  that  an  ex- 
am ination  thereof  cannot  easily  or  readily  be  made, 
with  a  party  away  from  the  land,  who  accepts  the 
land  as  described  by  the  owner,  the  injured  party 
can  recover  his  damages  for  intentional  false  rep- 
resentations as  to  the  condition,  quality,  or  other 
matters  affecting  the  value  of  the  real  estate. 
Under  these  circumstances  the  complaining  party 
may  rely  upon  the  statements  of  the  owner  being 
true,  without  being  guilty  of  such  negligence  as  to 
preclude  a  recovery  by  Dim  for  the  fraud  prac- 
ticed. 

4.  Where  a  wife,  in  the  presence  of  her  hus- 
band, makes  representations  concerning  the  con- 
dition, quality,  and  value  of  real  estate  which  her 
husband  owns,  and  is  about  to  exchange  or  sell  to 
another  person,  and  at  the  same  time  informs  such 
other  person  "that  she  has  never  seen  the  land; 
that  she  does  not  know  the  land,  or  have  any  per- 
sonal knowledge  thereof,  but  makes  the  statements 
from  what  her  husband  has  told  her  about  it,  "and 
the  wife  has  no  interest  in  the  land,  and  is  not 
benefited  by  the  exchange  or  sale  thereof,  she  is 
not  liable  for  damages  for  such  representations, 
even  if  false,  in  the  absence  of  all  proof  that  she 
knew  such  statements  were  false  and  untrue,  as 
she  did  not  make  the  same  upon  her  own  knowl- 
edge, but  informed  the  party  to  whom  she  mads 
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them,  at  the  time,  that  she  obtained  her  informa- 
tion from  her  husband. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  coun- 
ty; M.  G.  Troup,  Judge. 

Action  by  W.  J.  Allen  against  J.  L.  Ste- 
vens and  R.C.  Stevens  to  recover  for  dam- 
ages sustained  through  the  fraud  and  de- 
ceit of  defendants  in  effecting  a  sale  of  land 
to  plaintiff.  There  was  Judgment  In  fa- 
vor of  plaintiff  against  both  defendants, 
and  they  bring  error.  Modified. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

Mrs.  Wealthy  J.  Allen  was  the  owner  of 
a  patent  combined  ironing  board, scepl ad- 
der, and  bosom  and  sleeve  board,  for  16 
atates  and  territories,  in  which  the  patent 
was  of  the  estimated  value  of  f 1,000.  In 
the  year  1888,  J.  L.  Stevens  claimed  to 
own  certain  real  estate  and  farm  property 
in  Riley  county,  in  this  stace,  containing 
about  80  acres  of  unimproved  land.  In 
the  fall  of  that  year  a  trade  and  exchange 
were  in  process  of  negotiation  between 
the  parties,  whereby  Mrs.  Allen,  in  consid- 
eration of  the  conveyance  to  her  of  the 
80  acres  of  land  In  Riley  county,  was  to 
sell  and  transfer  to  J.  L.  Stevens  her  inter- 
est in  the  patent  in  certain  territory. 
That  during  the  progress  of  the  negotia- 
tions, and  for  the  purpose  of  inducing 
Mrs.  Allen  to  make  an  exchange,  and  to 
sell  and  transfer  her  patent  for  the  land, 
both  J.  L.  and  R.  C.  Stevens,  and  each  of 
them,  represented  to  Mm,  Allen  that  the 
land  was  very  valuable,  of  at  least  $  16  per 
acre;  that  the  land  was  well  watered, 
with  good  running  creek  and  springs; 
chat  there  was  good  bottom  land  on  it; 
that  60  acres  of  the  80  acres  were  good, 
tillable  plow  land,  and  the  remaining  20 
good  pasture;  that  there  was  plenty  of 
good  timber  on  the  land,  and  that  15 
acres  of  it  had  been  plowed,  and  put  in 
sod  corn;  and  that  J.  L.  Stevens  bad 
good  title  thereto.  Mrs.  Allen  claims  that 
during  the  negotiations  for  the  trade  and 
exchange,  and  at  the  time  that  such  trade 
and  exchange  were  made,  she  lived  in  Ar- 
kansas City,  in  this  state,  at  a  great  dis- 
tance from  the  land;  that  she  had  no  op- 
portunity to  examine  the  same,  but  trust- 
ed entirely  to  the  representations  of  the 
Steven  bps;  that  she  relied  upon  their  rep- 
resentations, and  was  induced  thereby  to 
and  did  make  an  exchange  and  transfer 
to  J.  L.  Stevens  of  the  patent  in  the  ter- 
ritory owned  by  her,  and  gave  her  prom- 
issory note  in  addition,  for  the  sum  of 
$100,  for  the  conveyance  to  her  of  the  80 
acres.  After  the  conveyance  was  made, 
Mrs.  Allen  claims  she  discovered  that  the 
representations  of  the  Stevenses  were 
wholly  false;  that  there  were  not  60  tilla- 
ble acres  on  the  land ;  that  it  was  rough, 
cut  up  by  ravines  running  through  it, 
stony,  and  wholly  unfitted  for  farming; 
that  it  was  not  well  watered ;  that  it  had 
little  or  no  timber,  and  was  worth  only 
three  to  five  dollars  per  acre;  that  J.  L. 
Stevens  had  no  good  title  to  the  same. 
Before  commencing  this  action,  Mrs.  Al- 
len offered  to  reconvey  the  land,  but  this 
was  refused.  She  then  brought  her  action 
lor  false  representations  and  deceit.  The 


case  was  tried  before  the  court  with  a 
jury,  who  assessed  herdamages  at  $367.50. 
J.  L.  and  R.  C.  Stevens  excepted  to  the 
rulings  and  Judgment,  and  bring  the  case 
here. 

Eaton,  Pollock  &  Love,  for  plaintiffs  in 
error.  Peck  ham  &  Peckbam  and  T.  S. 
Brown,  for  defendant  in  error. 

HORTON,  C.  J.,  (afterstatingthefacts.) 
This  was  an  action  in  the  court  below  for 
fraud  and  deceit  in  a  land  trade.  It  is 
contended  that  the  trial  court  erred  in 
overruling  the  demurrer  of  Mrs.  R.  C.  Ste- 
vens to  the  evidence;  also,  that  there  is 
absolutely  no  evidence  whatever  upon 
which  to  base  the  verdict  returned,  and 
the  Judgment  rendered  against  her.  The 
land  traded  was  the  separate  property  of 
J.  L.  Stevens,  the  husband  of  Mrs.  Ste- 
vens. She  had  no  interest  therein,  except- 
ing as  his  wife.  The  patent  right  owned 
by  Mrs.  Allen  was  transferred  to  .f.  L. 
Stevens,  not  to  Mrs.  Stevens.  In  signing 
the  conveyance  to  the  land  to  Mrs.  Allen, 
Mrs.'  Stevens  did  so  as  the  wire,  of  J.  L. 
Stevens,  and  for  the  purpose  of  transfer- 
ring or  relinquishing  her  inchoate  interest. 
It  appears  from  the  evidence  that  Mrs. 
Stevens,  in  company  with  her  husband, 
went  to  the  bouse  of  Mrs.  Allen  before  the 
deeds  were  exchanged,  and  made  state- 
ments about  the  land.  Mrs.  Allen,  how- 
ever, testified  that  Mrs.  Stevens  informed 
her  "she  had  never  seen  the  land;"  that 
"she  made  the  statements  from  what  her 
husband  had  told  her  about  it;"  thut 
"she  did  not  know  the  land  herself."  She 
did  not  pretend  to  have  any  personal 
knowledge  thereof. 

It  is  not  necessary,  in  an  action  for'false 
representation  as  to  the  condition,  quali- 
ty, or  other  matters  affecting  the  value  of 
property,  that  the  person  making  the  rep- 
resentation should  derive  any  benefit  from 
the  deceit.  But  in  this  case  it  does  not 
appear  that  Mrs.  Stevens  had  any  knowl- 
edge of  the  falsity  of  the  representation 
she  made,  and  it  further  appears  that  she 
informed  Mrs.  Allen  that  all  she  said 
about  the  land  was  obtained  from  her 
husband,  who  was  present  at  the  inter- 
view. For  aught  that  appears,  the  state- 
ments of  Mrs.  Stevens  may  have  been 
made  innocently,  honestly,  and  in  good 
faith.  De  Lee  v.  Blackburn,  11  Kan.  190; 
2  Warv.  Vend.  p.  965.  and  cases  there  cit- 
ed; 5  Amer.  &  Eng.  Enc.  Law,  p.  318;  Edg- 
ington  v.  Fitzraaurice,  22  Cent.  Law  J. 
81.  Therefore,  we  think  that  her  demurrer 
to  the  evidence  should  bave  been  sus- 
tained, and  we  also  think  that  there  was 
no  competent  evidence  upon  which  to  rest 
the  Judgment  against  her.  Although  Mrs. 
Stevens  derived  no  benefit  from  the  trade, 
if  she  bad  made  the  statements  as  of  her 
own  knowledge,  or  if  it  had  been  shown 
that  she  knew  that  the  statements  were 
false,  or  had  any  reason  to  consider  them 
false,  a  liability  might  have  attached  to 
her. 

The  other  errors  assigned  concern  J.  L. 
Stevens,  the  owner  of  the  land,  who 
made  the  trade  with  Mrs.  Allen,  but  none 
of  these  alleged  errors  are  sufficient  to 
cause  nny  reversal  of  the  Judgment  of  the 
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trial  court  against  him.  Stevens  had  seen 
the  land;  knew  Its  condition,  quality, 
and  value.  The  representations  he  made* 
were  of  material  (acts.  Mrs.  Allen  was 
Induced  to  trade  for  the  land,  and  pay 
much  more  than  its  value,  by  reason  of 
these  false  and  fraudulent  representations. 
They  were  evidently  made  for  the  purpose 
of  deception,  and  with  full  knowledge  of 
their  falsity.  De  Lee  v.  Black  burn,  Hupra  ; 
Nowlan  v.  Cain,  3  Allen,  263;  Brown  v. 
Rice's  Adm'r,  26  Grat.  467;  Hull  v.  Fields, 
76  Va.  607;  Busterud  v.  Farrington,  36 
Minn.  320,  31  N.  W.  Rep.  360;  Grinnell, 
Deceit,  41-64;  Medbury  v.  Watson,  6  Mete. 
(Mass.)  246.  Under  the  circumstances  of 
this  case,  Mrs.  Allen  was  excusable  for 
not  verifying  the  accuracy  of  the  state- 
ments made  by  J.  L.  Stevens  by  actual  in- 
spection of  the  land,  which  was  many 
miles  distant  from  where  she  resided. 
Eodslev  y.  Johns,  120  III.  469,  12  N.  E.  Rep. 
247;  Miner  v.  Medbury,  6  Wis.  205;  Kerr, 
Fraud  &  M.80;  Hale  v.  Philbrlck,42  Iowa, 
81 ;  Carmichuel  v.  Vaudebur.  50  Iowa,  651 ; 
State  v.  McConkey,  49  Iowa,  409.  "If  a 
vendor  qf  land  makes  express  representa- 
tions, of  title,  which  are  fraudulent,  and 
even  so  appear  by  the  record,  he  is  re- 
sponsible for  the  misrepresentations  to  the 
vendee."  Claggatt  v.  Crall,  12  Kan.  393; 
Bailey  v.  Smock,  61  Mo.  213;  Klefer  v. 
Rogers.  19  Minn.  32,  (Gil.  14.)  The  Judgment 
of  the  district  court  against  J.  L.  Stevens 
will  be  affirmed, but  the  Judgment  against 
Mrs.  Stevens  will  be  reversed,  and  the  case 
remanded,  with  direction  that  the  trial 
court  sustain  ber  demurrer  to  the  evidence, 
and  render  judgment  In  her  favor,  for  the 
want  of  any  evidence  to  sustain  the  Judg- 
ment.  All  the  Justices  concurring. 


(51  Kan.  241) 

STATE  ex  rel.  COUNTY  ATTORNEY  OF  BAR- 
BER COUNTY  v.  PIERCE. 

(Supreme  Court  of  Kansas.    April  8,  1893.) 

Irregularities  in  In/unction— Violation — Con- 
tempt— Punishment — Constitutional  Law. 

1.  Mere  errors  in  the  proceedings  under  which 
an  order  of  injunction  is  granted  by  a  district 

udge,  and  irregularities  in  the  form  of  the  order 
tself,  are  not  a  justification  of  the  party  against 
whom  the  injunction  is  granted  in  disobeying  the 
same;  and  where  a  defendant  knowingly  violates 
an  injunction,  irregular  in  form,  and  based  on  er- 
roneous, though  not  void,  proceedings,  he  is  liable 
to  punishment  for  contempt. 

2.  The  proper  mode  of  obtaining  relief  from 
the  consequences  of  such  errors  or  irregularities 
is  to  apply  to  the  court  or  judge  to  correct  them, 
and  not  by  disobedience  of  the  order. 

3.  Section  9,  c.  107,  Laws  188S).  in  so  far  as  it 
purports  to  repeal  sections  243,  244,  246,  247,  c.  80, 
Gen.  St.  1868,  is  void,  being  in  contravention  of 
section  16,  art.  2,  of  the  constitution. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Barber  coun- 
ty; George  W.  McKay,  Judge. 

Action  by  the  state  on  the  relation  of 
tbe  county  attorney  of  Barber  county 
against  the  board  of  county  commission- 
ers to  enjoin  defendant  from  issuing  coun- 
ty scrip  in  payment  of  certain  bridges. 
D.  L.  Pierce,  chairman  of  the  board,  was 
found  guilty  of  contempt  of  court  in  Issu- 
ing tbe  scrip  in  violation  of  the  injunction 
proceedings,  and  appeals.  Order  affirmed. 


R.  A.  Cameron,  E.  Sample,  and  T.  R. 
Brown,  for  appellant.  J.  N.  Ivee,  Atty. 
Gen.,  C.  W.  Ellis,  and  Lyman  W.  De  Geer, 
for  appellee. 

ALLEN,  J.  This  is  an  appeal  from  an 
order  of  tbe  district  Judge  of  Barber  coun- 
ty finding  the  defendant  guilty  of  con- 
tempt of  court  in  having  viola  ted  an  order 
of  injunction  issued  against  him  by  said 
district  Judge,  imposing  a  fine  of  $25,  and 
requiring  defendant  to  make  restitution  of 
certain  county  scrip  issued  in  violation  of 
suid  order  of  Injunction.  It  appears  from 
the  record  that  an  action  was  commenced 
in  tbe  name  of  tbe  state  by  De  Geer,  coun- 
ty attorney  of  Barber  county,  against  the 
board  of  county  commissioners,  of  whom 
Pierce  was  chairman,  to  enjoin  said  board 
from  purchasing  certain  bridges  in  Bar- 
ber county,  and  issuing  bonds  or  scrip  of 
said  county  in  payment  therefor.  At  the 
time  of  the  commencement  of  this  action 
a  temporary  injunction  was  granted  by 
tbe  district  Jndge.  The  order  granting 
the  injunction  was  served  by  the  sheriff  on 
Pierce,  chairman  of  tbe  board.  A  sum- 
mons was  also  issued  in  due  form  by  tbe 
clerk,  on  which  the  words  "Injunction  Al- 
lowed" were  indorxed.  It  appears  that 
after  tbe  service  of  the  summons  and  copy 
of  this  order  tbe  defendant.  Pierce,  signed 
what  is  denominated  "a  piece  of  acrip  for 
f 1,738.68,"  payable  to  H.  Lake,  for  what 
was  claimed  to  be  his  interest  in  tbe  Lake 
City  bridge;  that  Pierce  himself  took  the 
scrip,  after  its  having  been  signed  by  him- 
self and  the  county  clerk,  away  from  tbe 
clerk's  office,  and  receipted  for  It  on  tbe 
clerk's  register. 

Various  objections  are  raised  by  counsel 
for  Pierce  to  the  validity  of  the  order  pun- 
ishing him  for  contempt.  It  is  said,  in  the 
first  place,  that  tbe  Judge  of  the  district 
court  of  Barber  county  had  not  jurisdic- 
tion of  thesubject-matter  of  the  injunction 
proceedings,  for  which  reason  tbe  proceed- 
ings were  without  authority  and  void, 
and  disobedience  of  the  order  was  not 
ground  for  contempt.  It  is  claimed  that 
chapter  61  of  the  Session  La  we  of  1891  gave 
the  board  of  county  commissioners  power 
to  do  what  tbey  were  attempting  to  do 
in  the  way  of  purchasing  bridges,  and 
that  there  was  no  power  to  restrain  thera 
resting  In  the  district  Judge;  and  it  ia 
urged  that  the  validity  of  this  statute  has 
already  been  upheld  In  this  court  In  the 
case  of  Pierce  v.  Smith,  (Kan.)  29  Pac. 
Rep.  665.  By  section  1,  c.  28,  Gen.  St.  1S89, 
it  is  provided:  "There  shall  be  in  each 
county  organized  for  judicial  purposes  a 
district  court,  which  shall  be  a  court  of 
record,  and  shall  have  general  Jurisdiction 
of  all  matters,  both  civil  and  criminal, 
(not  otherwise  provided  by  law,)  and  Ju- 
risdiction in  cases  of  appeal  and  error  from 
all  Inferior  courts  and  tribunals,  and  shall 
have  a  general  supervision  and  coutrol  of 
all  Bach  inferior  court  and  tribunals,  to 
prevent  and  correct  errors  and  abuses." 
Section  239  of  tbe  act  provides:  "The  in- 
junction maybe  granted  at  tbe  time  of 
commencing  the  action,  or  at  any  time 
afterwards  before  Judgment,  by  the  dis» 
trict  court,  or  the  Judge  thereof,  or.  In  his 
absence  from  the  county,  by  tbe  probate 
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Judge,  by  Its  appearing  satisfactorily  to 
the  courtor  judge,  by  affidavit  of  the  plain- 
tiff or  bis  agent,  that  the  plaintiff  is  enti- 
tled thereto. "  There  can  be  no  question 
as  to  the  power  of  the  district  eonrt,  or 
the  jud«e  thereof,  In  a  proper  case  to  re- 
strain and  control  the  board  of  county 
commissioners  of  any  county  within  the 
Judicial  district  of  such  judge  from  doing 
any  illegal  act,  and,  if  the  position  taken 
by  counsel  for  the  appellant  In  this  case 
were  sound,  the  board  of  county  commis- 
sioners would  have  the  right  to  determine 
whether  their  proposed  action  was  legal 
or  illegal,  and  thus  reverse  and  set  aside  a 
decision  of  the  district  court.  This  posi- 
tion in  utterly  untenable.  It  appears  from 
the  record  that  the  original  order  signed 
by  the  judge  was  served  on  the  defendant. 
It  is  contended  that  such  service  is  void ; 
that  the  order  should  have  been  issued  by 
the  clerk.  But  it  appears  that  a  summons 
was  duly  issued  before  the  commencement 
of  the  action,  upon  which  the  words  "In- 
junction Allowed  **  were  indorsed  by  the 
clerk.  It  Is  contended  that,  inasmuch  as 
this  Indorsement  was  not  signed  by  the 
clerk,  the  defendant  might  disregard  it. 
The  statute  does  not  require  the  indorse- 
ment to  be  signed  by  the  clerk.  It  might 
be  well  for  the  clerk  to  do  so,  but  where 
an  indorsement  of  the  kind  Is  authorized 
by  the  statute,  and  where  a  writ  Is  duly 
signed  by  the  clerk,  and  attested  with  his 
seal,  the  party  on  whom  service  is  made  Is 
bound  to  take  notice  of  all  indorsements 
that  the  law  authorizes  to  bo  made  there- 
on; and  as  the  statute  provides  that  It 
shall  he  sufficient  notice  of  the  granting  of 
the  injunction  where  such  indorsement  is 
made,  the  service  in  this  case  must  be  held 
sufficient,  without  reference  to  the  ques- 
tion as  to  the  sufficiency  of  the  service  of 
the  original  order  signed  by  tne  district 
Judge  himeelf. 

The  order  of  Injunction  itself  is  attacked 
as  a  nullity.  The  order  starts  out  by  re- 
citing that  an  application  was  presented 
to  the  probate  judge  of  Barber  county, 
and  that  it  was  shown  that  the  district 

Judge-was  absent  from  the  county.  Then 
ollows  an  order  of  Injunction  restraining 
the  defendant  and  other  members  of  the 
board  of  county  commissioners  from  do- 
ing certain  acts  to  prevent  the  doing  of 
which  said  Injunction  case  was  commenced, 
and  this  order  was  signed,  MG.  W.  McKay, 
District  Judge  of  Barber  County,  Kansas. " 
The  recitals  contained  in  the  order  are,  to 
say  the  least,  very  awkward.  The  order 
appears  to  have  been  prepared  to  be  Is- 
sued by  the  probate  judge,  but  It  was 
in  fact  made  by  the  district  judge.  We 
think,  however,  these  recitals  are  not  an 
essential  part  of  the  order.  The  command 
restraining  the  defendant  from  doing  the 
acts  mentioned  in  the  order  is  explicit. 
We  cannot  say  that  the  defendant  might 
obey  or  disregard  it,  an  he  saw  lit.  If  the 
proceedings  in  the  injunction  case  were  er- 
roneous, the  defendant's  remedy  was  to 
have  applied  to  the  district  court  of  Bar- 
ber county,  or  the  judge  thereof,  to  dis- 
solve the  injunction,  and,  if  errors  were 
still  committed  by  that  court  or  judge, 
the  defendant  bad  ample  remedy  bv  pro- 
ceedings here. 


It  is  claimed  that  the  affidavit  to  the  pe- 
tition for  injunction  was  not  signed  by  the 
plaintiff  or  his  agent,  but  by  a  stranger 
to  the  record.  It  is  true  that  it  was  not 
signed  by  the  county  attorney,  but  by  one 
Charles  W.  Pease,  whose  relation  to  the 
case  does  not  appear.  We  do  not  deem  It 
necessary  to  decide  whether  this  was  a 
sufficient  verification  of  the  petition  for  the 
purposes  of  granting  an  injunction,  but 
we  do  hold  that  the  order  of  injunction 
was  not  void  because  of  a  defective  affi- 
davit. It  was,  at  most,  erroneous  for  the 
district  judge  to  issue  tne  Injunction,  and 
the  error,  If  any,  could  only  be  corrected 
by  a  proper  proceeding  in  that  action. 
The  defendant  could  not  treat  the  order  of 
injunction  as  absolutely  void  for  that  rea- 
son. It  Is  contended  that  no  contempt 
was  committed,  because  an  order  had  been 
made  by  the  board  of  commissioners,  be- 
fore the  summons  was  served,  for  the  pur- 
chase of  the  bridges,  and  that  the  action 
of  Pierce  was  merely  carrying  out  the  or- 
der already  made  by  the  board.  There  is 
no  substance  in  this  claim.  The  order  en- 
joined the  defendant  from  paying  for  any 
such  bridge  with  county  scrip  or  war- 
rants, and  this  Is  exactly  what  the  defend- 
ant proceeded  to  do.  We  think  it  clearly 
appears  that  the  defendant  knowingly 
violated  the  order.  While  there  are  great 
Irregularities  In  the  proceedings  of  the  dis- 
trict judge,  It  was  still  the  duty  of  the  de- 
fendant to  obey,  and  we  are  unable  to  find 
any  defect  in  the  proceedings  so  great  that 
we  can  hold  the  Injunction  order  void. 
The  order  of  the  court  directing  the  de- 
fendant to  makerestltutlon  of  the  Bcrip  Is- 
sued in  violation  of  the  order,  or  to  pay 
the  amount  thereof  into  the  treasury  of 
Barber  county,  and  assessing  a  fine  of  $25 
against  the  defendant,  Is  criticised  by  the 
defendant  as  unauthorized.  We  are  un- 
able to  see  any  thing  wrong  in  the  order. 
It  appears  to  be  what  tbestatute  requires. 

Lastly,  it  is  claimed  that  the  sections  of 
the  statute  authorizing  injunctions  to  be 
granted,  and  providing  punishment  for 
the  violation  thereof,  were  repealed  by  sec- 
tion 9,  c.  107,  Laws  1889.  It  is  true  that 
this  section  purports  to  repeal  sections 
243,  244  ,  246,  247,  of  the  Code.  The  title  of 
the  act,  however,  and  the  sections  which 
are  amended  in  the  body  of  the  act,  show 
clearly  that  this  wan  a  mistake,  and  that 
sections  643,  644.  646,  and  647  are  the  ones 
mentioned  in  the  title,  and  In  fact  amend- 
ed and  intended  to  be  repenled. by  section 
9.  If  it  had  really  been  the  intention  of 
the  legislature  to  repeal  these  sections,  sec- 
tion 9,  In  so  far  as  It  refers  to  them,  would 
be  in  violation  of  section  16,  art.  2,  of  the 
constitution.  On  the  whole  record  we  feel 
constrained  to  affirm  the  order  of  the  dis- 
trict judge.    All  the  justices  concurring. 

(51  Kan.  175) 

STATE  v.  BURKET. 

(Supreme  Court  of  Kansas.   April  3,  1898.) 

Intoxicating  Liquors— Illegal  Sale — Informa- 
tion. 

1.  Where  an  information  charges  the  defend- 
ant simply  with  an  unlawful  sale  of  intoxicat- 
ing liquors,  and  does  not  state  either  that  the  de- 
fendant had  no  permit  to  sell,  or  that,  having  a 
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permit,  he  sold  in  a  manner  prohibited  by  law, 
and  where  such  information  Is  attacked  at  the 
proper  time  by  a  motion  to  quash,  held,  that  such 
information  is  insufficient,  and  that  such  motion 
should  have  been  sustained. 

2.  The  statute  prohibiting  the  unlawful  sale  of 
intoxicating  liquors  defines  several  different  of- 
fenses, and  a  defendant  who  is  charged  with  an 
unlawful  sale  is  entitled  to  have  the  information 
state  the  particular  kind  of  offense  for  which  he 
is  to  be  tried,  when  he  challenges  the  attention  of 
the  court  to  the  defect  in  the  information  at  the 
proper  time. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kingman 
county;  W.  O.  Bashore,  Judge. 

Prosecution  against  P.  J.  M.  Burket  for 
violation  of  the  prohibitory  liquor  law. 
Verdict  of  guilty,  and  Judgment  thereon. 
Defendant  appeals.  Reversed. 

Giliett  Bros.  &  Co.,  for  appellant.  John 
T.  Little,  Atty.  Gen., and  Binmett  Tiffany, 
for  the  State. 

ALLEN,  J.  Thedefendant  appeals  from 
a  judgment  sentencing  him  to  fine  and  im- 
prisonment for  a  violation  of  the  prohibit- 
ory law.  The  Jury  found  him  guilty  as 
charged  in  the  third  count  of  the  informa- 
tion. This  count  charges  that  the  defend- 
ant "did  then  and  there  unlawfully  sell 
aud  barter  spirituous,  malt,  vinous,  fer- 
mented, and  other  intoxicating  liquors, 
contrary  to  the  statute  In  such  cases 
made  and  provided."  The  sufficiency  of 
the  information  was  challenged  by  a  mo- 
tion to  quash,  refusal  to  plead,  and  ob- 
jection to  the  introduction  of  any  testi- 
mony, as  well  as  by  a  motion  in  arrest 
of  judgment.  It  will  be  observed  that  no 
words  are  used  In  that  count  of  the  infor- 
mation under  which  the  conviction  was 
bad  negativing  the  exception  clause  in  the 
statute,  but  that  the  defendant  Is  charged 
simply  with  having  unlawfully  sold  in- 
toxicating liquors.  In  what  particular 
the  salo  was  unlawful  is  not  pointed  <  ut 
by  the  information.  Under  our  statute, 
an  offense  may  be  committed  through  the 
sale  of  intoxicating  liquors  in  various 
ways.  If  a  person  sell  without  having 
a  permit  to  sell  intoxicating  liquors,  he  is 
guilty,  no  matter  what  the  purpose  be  for 
which  the  liquor  is  sold,  under  the  first 
clause  of  section  386  of  the  crimes  act;  or 
any  person  not  lawfully  aud  in  good  faith 
engaged  in  the  business  of  a  druggist, 
who  shall  sell,  is  guilty  under  the  second 
clause  of  that  section.  A  druggist,  having 
a  permit  to  sell  intoxicating  liquor,  who 
shall  sell  otherwise  than  in  the  maimer 
and  for  the  purposes  mentioned  in  tbeact, 
may  be  convicted  under  section  388. 
While  many  of  the  strict  rules  which 
formerly  obtained  in  criminal  pleadings 
have  been  done  away  with,  section  103  of 
the  Code  of  Crimiual  Procedure  still  re- 
quires that  the  indictment  or  information 
must  contain  "a  statement  of  the  facts 
constituting  the  offense  in  plain  and  con- 
cise language,  without  repetition. "  Does 
this  information  contain  such  a  state- 
ment? We  are  cited  by  counsel  for  the 
state  to  the  cases  of  State  v.  Whisner,  85 
Kan.  273 ;i  State  v.  Nickerson.30  Kan.  546, 
2  Pac.  Rep.  654;  State  v.  Schmidt,  34  Kan. 


1 10  Pac.  Rep.  853. 


390,  8  Pac.  Rep.  867.— as  authorities  in 
favor  of  the  sufficiency  of  this  informa- 
tion. In  each  of  these  cases,  however,  we 
find  that  the  information  charged  thede- 
fendant with  selling  without  a  permit. 
In  the  case  of  State  v.  Ratner,  44  Kan. 
429,  24  Pac.  Rep.  953,  the  defendant  was 
charged  as  in  this  case,  simply  with  an 
unlawful  sale  of  intoxicating  liquors,  bat 
no  objection  was  raised  to  the  form  of  the 
information  till  after  the  verdict,  when  it 
was  challenged  on  a  motion  In  arrest  of 
judgment.  Mr.  Justice  Johnston,  in  speak- 
ing for  the  court,  said:  "If  the  attention 
of  the  court  had  been  called  to  the  indefl- 
nlteness  of  the  charge  it  probably  and 
properly  would  have  required  the  state 
to  describe  the  offense  with  greater  par- 
ticularity. The  fact  that  a  charge  in  an 
information  is  stated  in  general  terms, 
will  not  be  held  bad  after  verdict  and 
judgment,  although  it  might  have  been 
held  insufficient  on  a  demurrer  or  motion 
to  quash;  and  the  information  in  the 
present  case  cannot  be  held  fatally  de- 
fective after  objection  made  after  the  ver- 
dict." In  the  case  of  State  v.  Tanner, 
(Kan.)  31  Pac.  Rep.  1096,  recently  decided, 
the  defendant  was  charged  with  an  un- 
lawful sale,  being  not  lawfully  and  in 
good  faith  engaged  in  the  business  of  a 
druggist.  It  was  held  by  this  court.  Chief 
Justice  Horton  delivering  the  opinion, 
"that  in  such  a  case  it  is  the  duty  of  the 
prosecution  to  show  that  the  defendant, 
although  having  a  permit.  Is  not  a  person 
lawfully  and  in  good  faith  engaged  in  the 
business  of  a  druggist;"  that  a  defendant 
could  only  be  convicted  of  the  particular 
offense  with  which  he  stood  charged,  and 
that  the  proof  should  be  limited  to  the 
matters  charged  in  the  information. 
While  we  have  no  disposition  to  destroy 
the  force  of  the  statute  by  nice  technicali- 
ties, and  while  this  court  has  upheld  and 
enforced  the  law  in  full  compliance  with 
Its  spirit,  we  are  constrained  to  declare 
that  the  defendant  who  challenges  the 
sufficiency  of  an  Information  filed  against 
him  in  due  time  is  entitled  to  know  the 
precise  charge  that  is  made  against  him, 
and  to  know  in  what  particular  it  is 
claimed  a  sale  of  intoxicating  liquors 
made  by  him  Is  illegal.  We  do  not  care  to 
nicely  discuss  the  question  stated  by 
counsel  as  to  the  necessity  of  negativing 
exception  clauses  contained  in  statutes. 
What  we  do  hold  is  that  the  information 
must  sbowin  what  particularit  is  charged 
the  defendant  violated  the  law.  We  deem 
it  unnecessary  to  consider  the  other  mat- 
ters brought  to  our  attention.  Because 
of  the  insufficiency  of  the  information  the 
judgment  will  be  reversed.  All  the  justices 
concurring. 


(51  Kan.  124) 

STATE  v.  LU7TD. 
(Supreme  Court  of  Kansas.   April  8,  1893.) 

Intoxicating  Liquors  —  Common  Nuisance — Il- 
legal Sale — Evidence. 
Where  a  defendant  is  charged,  under  sec- 
tion 392  of  the  crimes  act,  (paragraph  2533,  Gen. 
St.  1889,)  with  keeping  and  maintaining  a  common 
nuisance,  contrary  to  the  prohibitory  liquor  law, 
the  trial  court  commits  no  material  error  in  in- 
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structing  the  jury,  upon  the  evidence  presented, 
to  find  the  defendant  guilty  for  selling  intoxicat- 
ing liquors  upon  the  premises  described  in  the  in- 
formation at  the  time  therein  alleged,  if  it  further 
appears  from  the  uncontradicted  evidence  that  the 
defendant  bad  the  key  of  the  premises,  opening 
and  closing  doors,  and  the  general  charge  thereof. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Harper  coun- 
ty: George  W.  McKay,  Judge. 

Prosecution  agnlnst  Walter  Lund  for 
keeping  a  place  as  a  common  nuisance 
where  liquors  were  kept  for  sale,  and  for 
selling  liquors  in  violation  of  law.  He 
was  found  guilty  of  keeping  a  nuisance, 
and  Judgment  was  rendered  thereon.  De- 
fendant appeals.  Affirmed. 

Sam  S.  Sisson  and  George  W.  Finch,  for 
appellant.  John  T.  Little,  Atty.  Gen., 
and  T.  J.  Beebe,  for  the  State. 

HORTON,  C.  J.  At  the  July  term  of  this 
court  for  1892  this  cause  was  reversed, 
and  remanded  for  a  new  trial.  State  v. 
Lund,  30  Pac.  Kep.  518.  When  the  case 
was  called  again  for  trial  in  the  district 
court,  Lund  presented  a  motion  asking 
that  the  state  be  required  to  charge  in 
separate  counts  the  two  different  offenses 
alleged  in  the  first  count.  This  motion 
was  sustained  by  the  state's  being  permit- 
ted to  amend  by  Inserting  a  second  and 
further  count,  charging  Lund  with  selling 
and  bartering  intoxicating  liquors  in  vio- 
lation of  law.  After  the  second  count 
was  filed,  at  the  instance  of  the  prosecut- 
ing attorney  the  court  tried  the  case  upon 
the  theory  that  the  first  count  charged 
Lund  with  the  offense  of  keeping  and 
maintaining  a  common  nuisance  only,  in 
violation  of  section  392  of  the  crimes  act, 
(Gen.  St.  1889,  par.  2533.)  Lund  was  sen- 
tenced for  keeping  a  common  nuisance. 
The  Jury  found  him  not  guilty  upon  the 
charge  of  selling  Intoxicating  liquors,  as 
alleged  in  the  second  count.  He  appeals, 
and  complains  of  various  rulings. 

Upon  the  first  trial  this  case  was  errone- 
ously tried  upon  the  theory  that  two 
offenses  might  be  charged  In  one  count, 
that  the  Jury  might  find  the  defendant 
guilty  of  one  or  both,  and  that  the  court 
might  sentence  for  either.  Upon  the  sec- 
ond trial,  however,  Lund  was  not  misled 
in  any  way  by  the  information.  Upon 
the  first  count,  he  was  tried  for  keeping  a 
place  as  a  common  nuisance  where  intox- 
icating liquors  were  kept  for  sale  or  sold. 
Upon  the  second  count  he  was  charged 
and  tried  for  selling  intoxicating  liquors 
in  violation  of  law.  There  was  no  confu- 
sion on  the  second  trial  of  two  offenses  lu 
the  same  count,  as  when  Lund  was  first 
convicted.  We  do  not  think  there  was 
any  error,  at  least  any  error  prejudicial  to 
Lund,  npou  the  second  trial  concerning 
the  way  the  offenses  were  charged  and 
tried.  As  the  defendant  was  discharged 
from  the  second  count,  it  in  unnecessary 
to  refer  to  the  instructions  thereon,  but  it 
appears  from  the  record  that  the  court 
properly  Instructed  the  jury  that  the  state 
could  not  convict  upon  the  second  count 
unless  the  sale  was  established  which  the 
state  elected  to  rely  upon  for  a  conviction. 
It  is  also  urged  that  the  trial  court  com- 
mitted error  in  Instructing  the  jury  to  find 


Lund  guilty  of  keeping  a  common  nui- 
sauce,  if  at  the  time  alleged  he  sold  and 
bartered  intoxicating  liquors  upon  the 
premises  described  In  the  first  count.  In 
some  cases,  perhaps,  this  instruction 
might  be  misleading,  or  not  sufficiently  ex- 
plicit; but  in  this  case  there  was  no  evi- 
dence tending  to  show  that  Lund  was  act- 
ing as  clerk  or  agent  for  the  owner  or 
keeper  of  the  premises,  or  any  other  per- 
son. The  Intoxicating  liquors  were  sold 
upon  the  premises  by  a  wheel,  generally 
known  as  "blind  tiger,"  the  person  fur- 
nishing the  intoxicating  liquors  on  the 
wheel  and  receiving  the  money  being  con- 
cealed at  the  time  of  the  transactions. 
The  evidence  clearly  showed  that  Lund 
was  In  charge  of  the  premises,  had  the  key 
for  opening  and  closing  the  same,  and  If 
he  sold  and  bartered  the  intoxicating  liq- 
uors nt  the  time  and  place,  as  found  by 
the  jury,  he  was  clearly  guilty  of  the 
offense  of  which  he  was  convicted.  State 
v.  Schweiter,  27  Kan.  499;  State  v.  Teis- 
sedre.  30  Kan.  476,  2  Pac.  Rep.  650;  State 
v.  Nlckerson,  F0  Kan.  548,  2  Pac.  Rep.  654. 
Upon  the  record  the  trial  court  committed 
no  error  in  refusing  to  sustain  the  motion 
for  a  new  trial.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


(51  Kan.  120) 


STATE  v.  SMITH. 


(Supreme  Court  of  Kansas.  April  8,  1893.) 
Salb  of  Intoxicating  Liqdors— Evidenck. 
Where  a  defendant,  upon  being  accosted  by 
another  person,  who  asked  him  if  he  oould  get 
some  whisky,  replied,  if  he  would  give  him  his 
money,  he  thought  he  could,  and  such  person  then 
askou  him  how  much  it  would  be,  and  the  defend- 
ant answered,  "a  dollar  a  pint."  and  upon  being 
given  this  amount  of  money  the  defendant  went 
away,  and  returned  in  about  15  minutes  with  a 
pint  of  whisky,  which  he  put  down  in  an  outhouse 
for  the  person  paying  the  money,  and  then  imme- 
diately left,  ana  such  person  went  into  such  out- 
house, and  obtained  the  liquor,  held,  that  upon 
instructions  to  the  effect  that  if  the  defendant 
acted  for  himself  in  selling  the  whisky,  or  if  he 
acted  as  the  agent  of  the  owner  of  the  whisky, 
in  furnishing  the  same  to  the  party  paying  there- 
for, the  jury  might  properly  find  the  transaction 
a  sale,  and  the  defendant,  having  no  permit  to  sell 
intoxicating  liquors,  guilty  under  the  statute. 
(8yllabus  by  the  Court.) 

Appeal  from  district  court,  Pratt  coun- 
ty;  W.  O.  Basbore,  Judge. 

Prosecution  against  A.  B.Smith  for  sell- 
ing liquors  in  violation  of  the  prohibitory 
liquor  law.  Verdict  of  guilty,  and  judg- 
ment thereon.  Defendant  appeals.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON.  C.  J. : 

On  the  14th  day  of  September,  1892,  an 
information  was  filed  against  A.  B.  Smith, 
charging  him  with  a  violation  of  the  pro- 
hibitory liquor  law,  in  selling  certain 
liquors  without  a  permit.  Trial  had  on 
the  25th  of  November,  1892.  The  jury  re- 
turned a  verdict  of  guilty,  and  the  district 
court  sentenced  the  defendant  to  pay  a 
fine  of  $100,  and  to  be  imprisoned  in  the 
jail  of  Pratt  county  for  the  period  of  90 
days.  The  costs  of  prosecution  were  also 
adjudged  against  the  defendant,  and  be 
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was  required  to  stand  committed  until 
the  .One  and  costs  were  paid.  The  facts  in 
the  ease,  as  developed  on  the  trial,  are 
substantially  as  follows:  A.  B.  Smith, 
while  back  of  Stewart's  store,  in  luka,  in 
Pratt  county,  on  the  13th  of  August,  1892, 
was  accosted  by  the  witness  James  Mash, 
who  aBked  him  if  he  could  get  some 
whisky  for  himself  and  the  friend  who 
was  with  him,  and  Smith  replied  that,  if 
he  would  give  him  his  money,  he  thought 
he  could.  Nash  asked  him  how  much  it 
would  be,  and  Smith  replied  that  it  was 
a  dollar  a  pint,  and  they  each  gave  him 
a  dollar.  He  (Snith)  went  with  the 
money  to  his  house,  where  he  had  ]ust  left 
Bob  Durant,  who  had  previously  told 
him  It  be  knew  of  any  one  wanting  some- 
thing to  drink,  to  let  him  know,  and  from 
whom  he  had  on  several  previous  occa- 
sions procured  whisky;  and  be  obtained 
two  pints  of  whisky  from  Durant,  and 
took  it,  fn  about  15  minutes,  to  an  out- 
house within  a  short  distance  of  where 
Nash  and  his  friend  were  waiting  for  him, 
and  in  plain  view  of  them,  and  left  it  in 
the  outhouse  for  tbem,  and  they  immedi- 
ately went  into  the  outhouse  and  got  the 
whisky.  It  was  admitted  that  Smith 
had  no  permit  to  sell  intoxicating  liquors. 
The  court  instructed  the  jury  as  follows: 
"  (1 )  That  the  law  presumes  every  person 
Innocent  of  crime  until  proveu  guilty  be- 
yond a  reasonable  doubt.  (2)  By  a  'rea- 
sonable doubt*  is  not  meant  a  mere  con- 
jecture or  imaginary  impression,  but  is  a 
doubt  founded  upon  reason,  and  arising 
either  from  the  evidence  adduced  iu  the 
trial,  or  from  the  want  of  evidence.  (3) 
You  are  further  instructed  that  theliquors 
generally  or  publicly  known  as*  whisky, 
beer,  and  ale'  are  presumed  by  law  to  be 
intoxicating,  without  proof  of  their  In- 
toxicating character  on  the  part  of  the 
state,  and  such  liquors  can  be  legally  sold 
only  by  druggists  who  have  a  permit  to 
sell  the  Bame  for  medicinal  or  scientific 
purposes.  (4)  If  you  Hud  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that 
the  defendant  Bold  Intoxicating  liquors, 
as  charged  in  the  information  of  the  coun- 
ty attorney,  at  any  time  within  two  years 
next  on  or  before  the  14th  day  of  Septem- 
ber, 1892,  then  you  shall  find  the  defendant 
guilty.  (5)  The  law  does  not  tolerate  or 
countenance  any  deceit  or  subterfuge  for 
the  violation  of  its  mandates,  and  that  the 
giving  away  of  Intoxicating  liquors,  or 
any  shift  or  device  to  evade  the  provisions 
of  the  law,  1b  deemed  an  unlawful  selling 
of  intoxicating  liquors.  (6)  Any  person 
who  acts  as  an  agent  for  another  for  sell- 
ing intoxicating  liquors  contrary  to  law 
may  be  convicted,  the  same  as  his  princi- 
pal, and  It  Is  immaterial  whether  the 
name  of  the  principal  is  known  or  not. 
(7)  In  this  class  of  cases  the  law  does  not 
recognize  an  agency,  and  even  though  the 
defendant  may  have  only  acted  as  the 
agent  of  the  owner  of  the  whisky,  and 
bad  no  title  himself,  yet  if  be  sold  it  to  Mr. 
Nash, even  as  an  agent  for  another,  he  vio- 
lated the  law,  and  you  should  find  him 
guilty.  (8)  A  sale,  in  law,  is  the  trans- 
mutation of  personal  property  from  one 
person  to  another  for  a  price.  If,  there- 
fore, you  shall  find  from  the  evidence  that 


the  defendant  bought  or  received  whisky 
in  any  quantity,  and  then  sold,  trans- 
ferred, and  delivered  it,  or  any  part  there- 
of, to  the  witness  Nash,  as  charged  in  the 
information,  for  a  certain  consideration 
paid  by  said  Nash,  you  should  find  the 
defendant  guilty,  even  though  you  may 
believe  that  the  defendant  bought  or  pro- 
cured the  same  for  the  purpose  of  selling 
It  to  Nash.  (9)  In  considering  the  ques- 
tion as  to  whether  the  defendant  sold  to 
the  witness  Nash  whisky,  as  charged  In 
the  information,  you  are  to  consider  all 
the  facts  and  circumstances  detailed  in 
evidence;  and  if  you  shall  find  and  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  defendant  furnished  or  pro- 
cured the  said  liquor  himself,  and  that  he 
afterwards  sold  and  delivered  the  same, 
or  a  part  thereof,  to  the  witness  Nash, 
you  should  And  the  defendant  guilty  as 
charged,  notwithstanding  the  defendant 
may  have  purchased  the  said  whisky 
solely  for  the  purpose  of  reselling  and 
delivering  the  same  to  the  witness  Nash, 
and  that  the  defendant  had  received  from 
Nash  the  price  in  payment  thereof  before 
he  bought  the  same.  (10)  x"ou  are  the  ex- 
clusive judges  of  the  facts  in  this  case,  and 
what  the  evidence  proves;  also,  are  judges 
of  the  credibility  of  the  witnesses.  In  de- 
termining the  credibility  of  the  witnesses, 
you  may  take  into  consideration  their  de- 
portment upon  the  witness  stand,  t  heir  in- 
terest in  the  event  of  this  action,  and  their 
friendly  or  hostile  feeling  towards  the  de- 
fendant. Trusting  that  you  will  give  the 
able  counsel  who  shall  address  you  a 
patient  and  considerate  hearing,  that  you 
will  not  confound  the  arguments  with  the 
law  and  the  facts,  and  believing  that  you 
will  discharge  your  duty  in  the  premises 
conscientiously  and  justly,  the  case  is  now 
submitted  toyourconsideration."  Smith, 
the  defendant,  excepted  to  the  rulings,  in- 
structions, and  sentence  of  the  court,  and 
brings  the  case  here. 

Ellis  &  Barrett,  for  appellant.  John  T. 
Little,  Atty.  Gen.,  and  J.  M.  Duraenil.  for 
the  State. 

HORTON.O.  J.,(after  stating  the  facts.) 
The  errors  alleged  In  this  case  concern  the 
giving  and  refusing  instructions  to  the 
jury.  The  instructions  given  are  criti- 
cised, and  the  statement  of  the  trial  court 
"that  a  sale,  in  law,  is  the  transmutation 
of  personal  property  from  one  person  to 
another  for  a  price, "  is  urged  as  being  in- 
applicable and  unintelligible.  The  court 
evidently  used  the  word  "tranemntatlon" 
as  "change"  or  "exchange."  The  word 
"transmutation"  is  sometimes  defined  as 
"  the  change  of  one  species  into  another; 
the  change  from  one  nature,  form,  or  sub- 
stance into  another."  Taking  ail  the  In- 
structions together,  we  perceive  no  good 
reason  why  the  word  "transmutation," 
as  used,  should  have  misled  the  Jury. 

The  most  serious  matter  urged  is  that 
the  trial  court  refused  to  give  the  follow- 
ing instruction:  "You  are  instructed  that 
if  you  find  from  the  evidence  that  the  de- 
fendant took  money  from  another  person 
for  the  purpose  of  purchasing  intoxicating 
liquors  from  some  third  person,  who  had 
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the  same  for  sale,  and  in  whose  sales  de- 
fendant had  no  other  interest  than  us  a 
purchaser,  and  that  the  defendant  did 
purchase  the  intoxicating  liquors  from 
such  third  person  with  the  money  re- 
ceived by  bim  for  that  purpose,  and  did 
deliver  it  to  the  person  from  whom  be  re- 
ceived  the  money,  or  placed  it  where  it 
conld  be  and  was  found  by  the  persou  or 
persons  for  whom  it  was  purchased,  such 
a  transaction  does  not  constitute  a  sale 
by  the  defendant."  The  theory  of  the 
prosecution  was  that  Smith,  in  furnishing 
intoxicating  liquor  to  Nash  and  bis  friend, 
acted  for  himself,  only,  or  for  Durant, 
from  whom  be  procured  the  liquor.  Tbe 
instructions  of  tbe  court  fully  informed 
tbe  Jury  that  they  could  not  find  Smith 
guilty,  as  charged,  unless  be  sold  on  his 
own  account  to  Nash  and  his  friend  iu- 
toxlcating  liquor,  or  unless  he  acted  as 
the  agent  of  the  owner  of  the  liquor  in 
selling  the  same.  Smith  was  not  found 
guilty  by  the  Jury  upon  tbe  theory  that 
he  was  simply  the  purchaser  of  intoxicat- 
ing liquor  from  Durant,  or  that  he  acted 
merely  as  the  agent  of  Nash  and  his  friend 
in  obtaining  tbe  liquor.  We  think,  under 
all  the  circumstances  of  the  case,  the  In- 
structions given  were  sufficient,  and  not 
misleading,  and  that  no  material  error 
was  committed  In  refusing  the  instruc- 
tions requested.  State  v.  Morton,  42  Mo. 
A  pp.  64.  See,  also,  section  410,  Crimes  Act, 
Gen.  St.  1889,  p.  773.  The  Judgment  will 
be  affirmed.   All  tbe  Justices  concurring. 


(21  Nev.  433) 

EGAN  v.  JONES.   (No.  1,380.) 

(Supreme  Court  of  Nevada.   May  5,  1803.) 

Election  Contest— Sufficiency  of  Complaint— 
Bbibeky— "Convicted.  " 

Const,  art,  4,  fi  10,  declares  that  any 
person  "who  may  be  convicted  of  having  given 
or  offered  a  bribe  to  procure  his  election  or 
appointment  to  office"  shall  be  disqualified  to 
hold  any  office  of  profit  or  trust  in  the  state. 
Gen.  St.  |  1660,  authorizes  a  contest  of  elec- 
tion "when  the  person  whose  right  to  the  office 
is  contested  waa  not,  at  the  time  of  election, 
eligible  to  such  office."  Held,  that  a  complaint 
to  contest  the  election  of  a  district  attorney, 
which  alleged  that  coutestee  offered  before 
election  to  make  a  bond  conditioned  that,  if 
elected,  he  would  return  to  the  county  treas- 
ury each  month  a  portion  of  his  salary,  but 
does  not  allege  that  contestee  had  been  "con- 
victed" of  offering  such  bribe,  does  not  show 
that  contestee  was  disqualified  to  hold  the 
office,  and  is  bad  on  demurrer. 

Appeal  from  district  court,  Lander 
county:  A.  L.  Fitzgerald,  .fudge. 

Complaint  by  James  B.  Egan  against 
William  D.  Jones  to  contest  the  election 
or  respondent  to  tbe  office  of  district  at- 
torney. A  demurrer  to  tbecom plaint  was 
sustained,  and  contestant  appeals.  Af- 
firmed. 

James  B.  Egan,  in  pro.  per.  James  F. 
Dennis,  for  respondent. 

MURPHY,  C.  J.  This  Is  what  purports 
to  be  an  election  contest,  brought  under 
section  1560,  Gen.  St.  Nev.,  which  reads: 
"Any  elector  of  tbe  proper  county  may 
contest  tbe  right  of  any  person  declared 
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duly  elected  to  an  office  exercised  in  and 
for  such  county,  and  also  any  elector  of  a 
township  may  contest  the  right  of  any 
person  declared  duly  elected  to  any  office 
in  and  for  such  township,  for  any  of  the 
following  causes:  First,  for  malconduct 
on  the  part  of  tbe  board  of  Inspectors,  or 
any  member  thereof;  second,  when  the 
person  whose  right  to  tbe  office  is  con- 
tested was  not,  at  tbe  time  of  election, 
eligible  to  such  office."  It  appears  from 
tbe  complaint  tbat  at  tbe  general  election 
held  In  the  month  of  November,  1892,  tbe 
contestant,  Egan,  and  the  contestee,  Jones, 
were  opposing  candidates  for  tbe  office  of 
district  attorney  in  audfor  Lander  county, 
Nev.;  tbat  Egan  received  268  votes,  and 
Jones  269  votes;  and  thereafter  the  board 
of  county  commissioners  met  and  can- 
vassed tbe  vote,  finding  tbe  result  as  above 
stated, declared  Jones  elected, and  ordered 
a  certificate  of  election  to  Issue  to  him. 
Tbe  contestant  filed  bis  complaint,  and 
assigns  as  tbe  grounds  of  Jones' Ineligibili- 
ty that,  at  divers  and  sundry  times  during 
the  political  campaign  of  1892,  Jones,  in 
bis  public  speeches,  declared  tbat  the  sum 
off 1,800  per  annum,  which  is  tbe  salary 
fixed  by  law  to  be  paid  tbe  district  attor- 
ney of  Lander  county,  was  more  than  the 
services  required  of  tbat  officer  were 
worth,  and  that,  if  the  people  would  elect 
him  (Jones)  to  the  office,  he  would  return 
to  tbe  county  treasury  $50  per  montb  out 
of  said  salary ;  and  tbe  said  Jones  offered 
to  given  bond  as  a  guaranty  of  good  faith 
and  return  of  the  money  as  aforesaid.  A 
demurrer  was  interposed  to  this  com- 
plaint, on  tbe  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  the  defendant.  Thedemurrer 
was  sustained.  The  contestant  failing  to 
amend.  Judgment  wns  entered  in  favor  of 
contestee  for  bis  costs. 

This  ruling  of  tbe  court  Is  assigned  aser- 
ror,and  appellant  argues  that  he  waa  not 
required  to  allege  in  bis  complaint  tbat 
tbecontestee  bad  been  tried  and  convicted 
of  the  crime  of  bribery ;  and  he  relies  on 
section  10,  art.  4,  of  the  constitution  to 
support  his  position.  Said  section  reads 
as  follows:  "Any  person  who  shall  be  con- 
victed of  the  embezzlement  or  defalcation  of 
tbe  public  funds  of  this  scats,  or  who  may 
be  convicted  of  having  given  or  offered  a 
bribe  to  procure  his  election  or  appoint- 
ment to  office,  or  received  a  bribe  to  aid  In 
the  procurement  of  office  for  any  other 
person,  shall  be  disqualified  from  holding 
any  office  of  profit  or  trust  in  this  state; 
and  tbe  legislature  shall,  as  soon  as  prac- 
ticable, provide  by  law  for  the  punish- 
ment of  such  dedication,  bribery,  or 
embezzlement  an  a  felony."  Contestant 
argues  that,  under  the  words  "or  who 
may  be  convicted  of  having  given  or  of- 
fered a  bribe  to  procure  his  election  or  ap- 
pointment to  office,"  It  waa  uot  necessary 
for  him  to  allege  in  his  complaint  that  the 
contestee  had  been  convicted  of  the  crime 
of  bribery,  in  order  to  sustain  bis  action. 
We  think  differently.  The  conviction  is 
the  foundation  upon  which  tbe  cause  of 
action  must  be  based  on  a  charge  of  bribery, 
and  without  such  a  conviction  no  ouster 
can  be  adjudged.  Tbe  word  "convicted" 
bas  a  well-defined  meaning,  and  be  who 
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reads  ought  not  to  be  misled  thereby. 
Webst.  Diet,  defines  the  word  as  "the 
past  participle  of  the  verb  'to  convict.' 
To  prove  or  And  guilty  of  an  offense  or 
crime  charged:  to  pronounce  guilty,  as 
by  legal  decision."  Black,  Law  Diet.: 
"Convicted.  This  term  has  a  definite  sig- 
nification in  law,  and  means  that  a  Judg- 
ment of  final  condemnation  has  been  pro- 
nounced against  the  accused. "  And.  Law 
Diet.:  "Convicted.  Found  guilty  of  the 
crime  whereof  one  stands  Indicted."  Rap. 
&  L.  Law  Diet.:  "The  finding  a  person 
guilty  of  an  offense."  Bouv.  Law  Diet. 
"Conviction,  a  condemnation.  In  its 
most  ex  tensive  sense  this  word  signifies  the 
giving  judgment  against  a  defendant, 
whether  criminal  or  civil.  In  a  more 
limited  sense  it  means  the  judgment  given 
against  thecriminal."  See,  also,  Blaufrees 
v.  People,  69  N.  Y.  109;  Faunce  v.  People, 
51  111.  312;  Bitter  v.  Press  Co.,  68  Mo.  460. 
Under  our  system  of  government,  and  the 
statute  of  this  state  and  the  constitu- 
tional provision  referred  to,  "convicted" 
means  when  a  person  has  been  indicted  by 
a  grand  jury,  tried  hy  a  court  and  jury, 
and  found  guilty  of  the  offense  charged  in 
the  indictment;  and  it  wan  the  intention 
of  the  fraraers  of  the  constitution  that  no 
persou  Bhould  be  ousted  from  an  office, 
when  charged  with  the  crime  of  bribery, 
until  after  such  trial  and  conviction  upon 
a  verdict  of  guilty  By  the  section  of  the 
constitution  referred  to,  bribery  is  .made 
a  felony  under  article  1,  §  8.  "No  person 
shall  be  tried  for  a  capital  or  other  in- 
famous crime  *  *  *  except  on  present- 
ment or  indictment  of  a  grand  Jury."  Sec- 
tion 1,  Crim.  Proc,  reads:  "A  crime  or 
public  offense  is  an  act  or  omission  forbid- 
den by  law,  and  to  which  is  annexed,  on 
conviction:  *  *  *  Fourth,  removal 
from  office;  fifth,  disqualification  to  hold 
orenjoy  any  office  of  honor,  trust,  or  profit 
under  this  territory."  "Sec.  5.  No  person 
can  be  punished  for  a  public  offense  except 
upon  legal  conviction  in  a  court  having 
jurisdiction.  Sec.  6.  Every  public  offense 
must  be  prosecuted  by  indictment,  except 
— First,  where  proceedings  are  had  for  the 
removal  of  a  civil  officer  of  the  territory." 
The  exception  merely  refers  to  proceed- 
ings by  ini  peachmen  t.  This  is  seen  by  read- 
ing section  3952:  "  If  the  offense  for  which 
the  defendant  is  Impeached  be  the  subject 
of  an  indictment,  the  indictment  shall  not 
be  barred  by  the  impeachment."  The 
court  did  not  err  in  sustaining  the  demur- 
rer, and  the  judgment  is  a/firmed. 

B1GELOW,  J.,  concurs. 


(21  Nev.  419) 

STATE  v.  TROLSON.   (No.  1,382.) 

(Supreme  Court  of  Nevada.    May  3,  1893.) 

Embezzlement— Indictment— Evidence— Stat- 
utes— Amendment  or. 
L  Under  St  1887,  p.  81,  providing  that 
any  person  to  whom  any  money,  property,  or 
effects  shall  have  been  intrusted,  who  shall 
appropriate  the  same,  or  any  part  thereof,  in 
any  manner,  or  for  any  other  purpose  than 
that  for  which  the  same  was  intrusted,  shall 
be  guilty  of  embezzlement,  an  indictment  need 


not  allege  that  defendant  appropriated  the 
property  willfully,  feloniously,  or  with  intent  to 
steal,  as  the  offense  is  complete  when  the  ap- 
propriation is  made,  though  he  intended  to  aft- 
erwards replace  the  property  taken. 

2.  St.  1887,  p.  81,  is  entitled  "An  act  to 
further  define  and  punish  embezzlement." 
Section  1  defines  embezzlement,  and  section  2 
fixes  the  punishment  for  a  violation  of  section 
1.  Held  that,  as  the  act  is  complete  within 
itself,  and  does  not  conflict  with  Gen.  St.  W 
4tf34,  44v55,  also  relating  to  embezzlement  and 
its  punishments,  it  does  not  amend  the  former 
statute,  and  hence  does  not  violate  Const,  art. 
4,  §  17,  requiring  each  law  to  embrace  but  one 
subject,  which  shall  be  expressed  in  the  title, 
and  that  no  law  shall  be  revived  or  amended 
by  reference  to  its  title  only. 

3.  On  the  trial  of  an  indictment  charging 
defendant  with  the  embezzlement  of  certain 
money  received  as  agent  of  an  express  com- 
pany for  transmission,  the  fact  that  the  money 
so  received  was  in  the  safe  constitutes  no  de- 
fense, where  defendant  was  short  in  his  ac- 
counts with  the  company  in  an  amount  larger 
than  that  alleged  to  nave  been  embezzled. 

Appeal  from  district  court,  Storey  coun- 
ty; Richard  Rising,  Judge. 

John  Trolson  was  con  vie  ted  of  embezzle- 
ment, and  appeals.  Affirmed. 

P.  Reddy,  for  appellant.  J.  D.  Torrey- 
son,  Atty.  Gen.,  and  William  Woodburn, 
for  the  State. 

MURPHY,  C.  J.  The  defendant  was  in- 
dicted and  charged  with  having  embez- 
zled the  sum  of  $ 1,877.55,  money  he  had 
received  as  agent  of  Weils,  Fargo  &  Co.  at 
Virginia  <?ity,  Storey  county,  Nev.,  from 
one  John  McGratb,  to  be  by  the  said  John 
Trolson.  as  such  agent  of  Wells,  Fargo  & 
Co.,  forwarded  to  Richard  Mercer,  at  Los 
Angeles,  state  of  California;  that  instead 
of  forwarding  the  same,  as  was  his  duty 
so  to  do,  by  the  nature  of  his  employment, 
he  appropriated  the  said  sum  of  money  to 
bis  own  use.  He  was  tiled,  convicted, 
and  sentenced  to  imprisonment  in  the 
state's  prison  for  five  years. 

Errors  are  alleged  in  this  court,  for  the 
first  time,  on  motion  in  arrest  of  judg- 
ment. It  Is  contended  that  the  indictment 
is  deficient  in  matters  of  substance,  in 
not  charging  that  the  defendant  appro- 
priated the  money,  "  willfully,  feloniously, 
and  with  intent  to  steal  the  same."  Nei- 
ther one  of  these  words  is  used  in  the  in- 
dictment. It  is  not  disputed  but  what 
the  agency  is  sufficiently  alleged,  and  that 
he  received  the  money  as  such  agent  of 
Wells.  Fargo  &  Co.,  and  in  the  regular 
course  of  his  employment,  and  that  it  bad 
never  been  sent  by  Trolson  to  the  party 
for  whom  It  was  intended.  The  charging 
portion  of  the  indictment  complained  of 
reads  ns  follows:  "That  on  or  about  the 
said  first  day  of  December,  A.  D.  1892,  and 
before  the  finding  of  this  indictment,  the 
said  John  Trolson,  having  said  money  and 
coins,  and  each  of  them,  in  his  possession 
as  such  agent  of  said  corporation  as 
aforesuid,  and  being  then  and  there  in- 
trusted therewith  as  aforesaid,  for  the 
purpose  aforesaid,  and  for  no  other  pur- 
pose, did  appropriate  the  said  sum  of 
money,  and  the  said  coins,  and  each  of 
them,  to  his  own  use,  for  his  own  benefit, 
and  did  appropriate  the  same,  and  the 
whole  thereof,  In  a  manner  and  for  par. 
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poses  other  than  that  for  which  the  same 
were  Intrusted ;  and  then  and  there  did 
use  the  said  sum  of  money,  and  the  said 
coins,  and  the  whole  thereof,  and  each  of 
said  coins,  for  his  own  benefit,  and  did  use 
the  same,  and  the  whole  thereof,  in  a  man- 
ner and  for  purposes  other  than  that  for 
which  the  same  were  intrusted  as  afore- 
said; and  thereby  did  embezzle  said  sum 
of  money,  and  said  coins,  and  each  of 
them,"— all  of  which  is  contrary  to  the 
form  of  the  statute.  \  The  indictment 
shows  who  placed  the  money  in  the  de- 
fendant's hands,  the  purposes  for  which  it 
was  intrusted  to  him,  and  that,  instead 
of  carrying  out  said  trust,  he  did  embezzle 
the  same. 

Embezzlement  Is  not  an  offense  at  com- 
mon law,  but  was  created  by  statute; 
therefore,  in  deciding  the  question  sub- 
mitted, we  must  be  governed  by  the  stat- 
ute of  our  own  state.  The  statute  under 
consideration  reads  as  follows:  "Any 
person,  or  any  agent,  manager,  or  clerk 
of  any  person,  corporation,  association, 
or  partnership,  with  whom  any  money, 
property,  or  effects  shall  have  been  depos- 
ited or  intrusted,  who  shall  use  or  appro- 
priate such  money,  property,  or  effects, 
or  any  part  thereof,  in  any  manner,  or  for 
any  other  purpose,  than  that  for  which 
the  same  was  deposited  or  intrusted, shall 
be  guilty  of  embezzlement."  In  setting 
out  a  statutory  offense  it  is  sufficient  to 
describe  it  in  the  words  of  the  statute, 
with  a  statement  of  the  acts  constituting 
the  offense,  in  ordinary  and  concise  lan- 
guage, and  in  such  a  mauner  as  to  show 
that  the  statutory  offense  has  been  com- 
mitted by  the  party  therein  named,  and 
to  inform  him  as  to  what  is  intended. 
State  v.  Logan,  1  Nev.  510:  U.  8.  v.  Good- 
ing, 12  Wheat.  472:  People  v.  Gray,  66  Cal. 
271,  5  Pac.  Rep.  240;  People  v.  Tomllnson, 
66  Cal.  845;i  Com.  v.  Bennett,  118  Mass. 
451 ;  Golden  v.  State,  22  Tex.  App.  2, 2  S.  W. 
Hep.  531 :  Crump  v.  State,  23  Tex.  App.  616, 
5  8.  VV.  Rep.  182:  Wood  v.  State,  47  Ark. 
492, 1  S.  W.  Rep.  709;  Lowenthal  v.  State, 
32  Ala.  589;  State  v.  Wolff,  84  La.  Ann. 
1153;  Huffman  v.  State,  (Ala.)  8  South. 
Rep.  28;  People  v.  Hennessey,  15  Wend.  150; 
1  Whart.  Crlm.  Law,  1061.  "The  cases  are 
few  and  exceptional. "  said  Foster,  J.,  in 
Com.  v.  Raymond,  97  Mass.  569,  "in  which 
an  indictment  which  follows  the  words  of 
the  statute  will  be  held  to  be  insufficient." 
The  word  "embezzle''  has  a  well-defined 
meaning.  In  the  Century  Dictionary, 
"embezzle"  Is  defined  as  the  act  "to  steal 
slyly;  purloin;  filch;  make  off  with;  to 
appropriate  fraudulently  to  one's  own 
use,  as  what  is  intrusted  to  one's  care; 
apply  to  one's  private  use  by  a  breach  of 
trust,  as  a  clerk  orservant  who  misapplies 
his  master's  money  or  valuables." 
Webst. :  "To  appropriate  fraudulently  to 
one's  own  use,  as  property  intrusted  to 
one's  care;  to  apply  to  one's  private  use 
by  a  breach  of  trust,  as  to  embezzle  public 
money."  Whart.  "Law  Diet.:  "Larceny 
by  clerk  or  servant  or  agent;  the  act  of 
appropriating  to  himself  that  which  he 
receives  hi  trust  for  another."  And.  Law 
Diet.:   "Appropriation  to  one's  own  use 
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of  a ny thing bolonging  to  another,  wheth- 
er rightfully  or  wrongfully  In  t  le  posses- 
sion of  the  taker;  theft."  "Embezzlement 
is  a  sort  of  a  statutory  larceny  commit- 
ted by  servants  and  other  like  persons 
where  there  is  a  trust  reposed,  aud  there- 
fore no  trespass,  so  that  the  act  would 
not  be  larceny  at  the  common  law."  1 
Bleh.  Crlm.  Law,  §567. 

As  hereinbefore  stated,  embezzlement  is 
a  crime  defined  by  statute,  and  it  will  not 
bedisputed  but  what  It  Is  within  the  power 
of  the  legislature  to  declare  what  acts 
would  constitute  the  crime,  and  fix  the 
punishment  thereof.  One  of  the  elements 
that  enters  into  the  statutory  definition 
of  embezzlement  is  the  fiduciary  or  confi- 
dential relation  existing  between  the  em- 
ployer and  the  employe;  and  this  is  es- 
pecially true  with  regard  to  agents  of 
such  corporations  as  Wells,  Fargo  &  Co., 
which  was  organized  for  the  purpose  of 
and  is  doing  a  large  express  business,  in 
transmitting  money  and  other  valuables 
to  different  parts  of  the  country,  and  the 
work  connected  therewith  must  neces- 
sarily be  done  by  and  through  confidential 
clerks  and  agents,  who  are  intrusted  with 
the  duties  of  receiving,  forwarding,  and  the 
care  and  custody  of  iiirge  sums  of  money, 
valuables,  and  property  so  deposited  and 
intrusted  to  said  corporation,  through  its 
clerks  and  agents,  for  shipment,  and  in 
which  said  corporation  has  a  special 
ownership,  and  is  held  responsible  for 
the  lOHB  or  miscarriage  thereof  after  it  is 
once  received  and  receipted  for  by  its  au- 
thorized agents.  The  legislature  of  1887 
had  in  vjew  the  nature  of  the  business 
transacted  by  corporations  organized  for 
banking  and  express  companies,  milling 
and  mining  companies,  companies  and  in- 
dividuals engaged  in  stock  brokerage. 
All,  or  nearly  all,  of  the  business  had  to 
be  done  by  and  through  agents,  clerks, 
and  employes,  who  necessarily,  from  the 
nature  of  Iheiremployment.werelntrusted 
with  large  sums  of  money,  valuabieshares 
of  stock,  and  bullion.  The  legislature 
was  also  aware  that  large  sums  of  money 
and  valuable  shares  of  stock,  that  had 
been  intrusted  to  agents  for  certain  pur- 
poses, were  appropriated  and  used  by 
«such  agents,  not  with  the  intention  of 
stealing  the  same,  and  depriving  the 
owner  of  the  use  thereof  for  all  times,  but 
with  the  hope  and  expectation  of  being 
able  to  save  themselves  from  financial 
ruin.  If  prices  in  the  stock  board  turned 
their  way,  they  were  all  right,  and  the 
money  and  stocks  were  replaced,  and  the 
owners  thereof  knew  nothing  of  the  mat- 
ter; but.  If  the  .reverse  should  happen, 
they  were  bankrupt  and  defaulters.  Take 
the  case  under  consideration  for  an  ex- 
ample. The  defendant  testified  that  he 
had  been  in  the  employment  of  Wells, 
Fargo  &  Co.  some  16  years.  That  after 
he  became  a  married  man,  on  account  of 
sickness  in  his  family,  the  wages  be  re- 
ceived were  not  sufficient  to  meet  his 
expenses.  That  he  commenced  to  use 
money  intrusted  to  him  In  small  sums; 
that  he  speculated  In  stocks.  That  be 
borrowed  money  at  different  times  to 
replace  the  amounts  he  had  taken.  That 
his  employer  knew  nothing  of  these  appro- 


Digitized  by  Google 


982 


PACIFIC  REPORTER,  Vol.  82. 


priatJons.  Finally,  on  the  1st  day  of  De- 
cember, 1892,  be  was  some  f 2,000  short  in 
his  accounts.  When  he  received  tbe  com- 
mission mentioned  in  the  indictment  be 
failed  to  enter  it  on  tbe  book  of  the  office, 
or  to  forward  the  same  to  tbe  party  for 
whom  it  was  Intended,  and  tbe  company 
knew  nothing  of  the  matter  until  it  was 
called  upon  to  pay,  and  did  pay,  tbe  sum 
charged  In  the  indictment.  He  also  testi- 
fied that  be  never  intended  to  steal  the 
money,  bnt  always  intended  to  repay  tbe 
sam,e,  and  would  have  done  so  If  he  had 
been  given  time.  State  v.  Pratt,  (Mo. 
Sup.)  II  S.  W.  Rep.  978.  It  was  to  cover 
cases  of  this  kind  that  tbe  legislature  left 
out  the  words  "  willfully,  unlawfully,  and 
with  Intent  to  steal,"  and  the  word  em- 
bezzled contains  within  itself  the  charge 
that  tbe  defendant  appropriated  th« 
money  to  bis  own  use,  and  sufficiently 
designates  the  crime  intended  to  be 
charged.  State  v.  Wolff.  84  La.  Ann.  1153. 
The  counsel  for  appellant  contends  that 
"in  every  crime  or  public  offense  there 
must  be  a  joint  operation  of  act  and  in- 
tent, or  criminal  negligence ; "  and  that 
the  words  *  with  intent  to  steal"  should 
have  been  set  forth  in  the  indictment. 
The  statute  under  consideration  does  not 
make  the  criminal  intent  an  element  of  the 
offense  further  than  Is  necessarily  Included 
In  tbe  words  "  who  shall  use  or  appro- 
priate such  money,  property,  >,r  effects, 
or  any  part  thereof,  in  any  manner,  or 
for  any  other  purpose  than  that  for  which 
the  same  was  deposited  or  intrusted,  shall 
be  guilty  of  embezzlement."  Tbe  lan- 
guage of  the  statute,  which  is  copied  Into 
the  indictment,  Is  clear,  and  plainly  Im- 
ports that  tbe  defendant  rlid  appropriate 
tbe  money  to  his  own  use  with  tbe  Inten- 
tion of  depriving  the  owner  of  the  use 
thereof;  and  It  is  also  clear  to  our  minds 
that  neither  the  defendant  nor  bis  counsel 
could  have  been  misled  as  to  tbe  offense 
charged.  The  intent  which  Is  mentioned 
in  the  text-books  on  criminal  la  w  as  es- 
sential to  constitute  a  crime  is  not  neces- 
sarily an  evil  or  wrongful  Intent,  beyond 
that  which  is  involved  in  tbe  prohibited 
act.  Whatever  one  voluntarily  does  be 
of  course  intends;  and,  whenever  tbe  stat- 
ute has  made  that  act  criminal,  the  party  . 
voluntarily  doing  tbe  prohibited  act  is 
chargeable  with  the  criminal  intent,  and 
tbe  statute  of  1887  "does  not  make  it  nec- 
essary to  allege  that  tbe  act  *  as  know- 
ingly done,  as  a  constituent  part  of  the 
crime."  Com.  v.  Elwell,  2  Me*c.  (Mass.) 
190;  Blsh.  St.  Crimes.  §  250.  Bishop  on 
Criminal  Procedure  (volume  1,  §  523) says: 
"It  is  perhaps  safe  to  say  that  In  all  cases 
where  a  statute  creates  an  offense,  and 
mentions  some  intent  aa  an  element  there- 
in, tbe  indictment  must  follow  these  stat- 
utes in  this  particular,  and  specify  the  In- 
tent. On  the  other  hand,  as  a  general 
proposition.  If  the  statute  is  silent  con- 
cerning the  Intent,  there  need  be  no  Intent 
alleged  in  the  indictment. "  "  So,  in  regard 
to  frequent  attempts  which  have  been 
made  to  exonerate  individuals  charged 
with  disobedience  to  penal  laws,  on  the 
ground  of  good  faith  or  error  of  Judg- 
ment; it  has  been  held  that  no  excuse  of 
this  kind  will  avail  against  the  peremp- 


tory words  of  a  statute  imposing  a  penal- 
ty. If  the  prohibited  act  has  been  done, 
the  penalty  must  be  paid."  The  offense 
consists  in  tbe  violation  of  tbe  law,  not 
in  the  intent  or  motive  by  which  tbe 
party  was  actuated.  Sedg.  St.  Const. 
80,  and  authorities  there  cited. 

In  the  case  of  State  v.  Combs,  (Kan.)  27 
Pac.  Rep.  818.  It  is  suid:  "The  second  ob- 
jection— that  the  information  contains  no 
allegation  of  intent— cannot  be  sustained. 
Tbe  charge,  as  stated.  Includes  the  evil  in- 
tent of  wrongfully  appropriating  money, 
intrusted  to  him  by  Fearn  for  a  special 
purpose,  to  his  own  use,  and  sufficiently 
characterises  the  intent  with  which  the 
offense  was  committed."  In  State  v.  No- 
land.  (Mo.  Hup.)  19  S.  W.  Rep.  717.  the 
court  said:  " It  is  next  objected  that  tbe 
indictment  Is  insufficient  for  failure  to  aver 
the  intent  with  which  tbe  defendant  con- 
verted the  money  to  his  own  use.  •  •  * 
It  has  generally  been  ruled,  under  similar 
statutes, that  an  iudictment  substantially 
charging  the  crime  in  the  terms  of  the 
statute  Is  sufficient. "  In  tbe  case  of  Leon- 
ard v. State, 7  Tex.  App.  435, It  is  said:  "It 
is  no  part  of  the  description  of  tbeoffenseof 
embezzlement,  as  In  theft,  that  it  was 
taken  with  tbe  Intent  to  deprive  tbe  own- 
ers of  the  property  or  its  value,  or  to  ap- 
propriate it  to  the  benefit  of  the  taker. 
Tbe  indictment  alleges  tbe  property  to 
have  been  in  the  possession  of  tbe  defend- 
ant, which  would  to  some  extent  excuse 
the  pleader  from  a  more  minute  descrip- 
tion. Still,  we  are  of  tbe  opiulon  It  was 
sufficiently  described,  for  tbe  purpose  of 
this  prosecution,  to  apprise  the  defendant 
as  to  what  he  was  charged  with."  In 
Halsted  v.  State,  41  N.  J.  Law,  589,  Beas- 
ley,  C.  J.,  speaking  for  tbe  court,  said : 
"Nothing  In  law  is  more  incontestable 
than  that,  with  respect  to  statutory 
offenses,  tbe  maxim  that  crime  proceeds 
only  from  a  criminal  mind  does  not  uni- 
versally apply.  Thecasesare  almost  with- 
out number  that  vouch  for  this."  The 
case  of  State  v.  Hopkins,  50  Vt.  200,  was 
an  indictment  for  embezzlement,  and  in 
passing  npon  tbe  question  of  intent  the 
court  said:  "The  remaining  question  in 
respect  to  the  charge  is  the  one  relating  to 
the  intent  of  tbe  respondent  lu  doing  the 
alleged  act.  Was  it  necessary  that  he 
should  have  acted  fraudulently  and  feloni- 
ously, that  he  should  have  tbe  intent  to 
steal,  that  he  should  have  a  heart  void  of 
social  duty,  and  been  fatally  bent  on  mis- 
chief?   We  think  not." 

Without  the  citation  of  further  authori- 
ties, which  are  numerous,  we  are  of  the 
opinion  that  there  is  no  defect  in  tbe  In- 
dictment. It  is  drawn  in  such  a  manner 
as  to  bring  the  defendant  within  tbe  pro- 
visions of  the  statute.  Tbe  nature  of  his 
employment  is  set  out  in  ordinary  and 
concise  language.  That  he  received  tbe 
money  in  the  course  of  his  employment; 
the  ownership  of  tbe  money,  together 
with  his  duty  In  relation  thereto;  and 
that  be  appropriated  the  same  to  his  own 
use,  and  embezzled  the  same, — is  fully,  di- 
rectly, and  expressly  alleged,  without  un- 
certainty or  ambiguity.  And  courts  will 
not  interpolate  into  a  statute  a  corrupt 
motive  as  an  Ingredient  of  the  offense  of 
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embezzlement,  for,  when  an  act  is  prohibit- 
ed iu  express  terras  by  the  statute,  such 
prohibition  cannot  be  contracted  so  as  to 
embrace  only  such  persons  as  do  such  act 
with  intent  to  steal  the  money  or  proper- 
ty. Nor  is  It  in  the  province  of  the  court 
to  say  whether 'this  law  is  too  rigorous  or 
not.  That  is  lor  the  legislative  depart- 
ment to  determine.  Courts  must  declare 
the  law  as  they  find  it. 

The  Intent  with  which  the  party  appro- 
priates the  money  or  property  to  his  own 
use  is  a  question  of  fact,  to  be  determined 
from  the  evidence  in  the  particular  case. 
People  v.  De  Lay,  (Cal.)  22  Pac.  Rep.  90; 
People  v.  Galland,  55  Mich.  628,  22  N.  W. 
Hep.  81.  In  the  case  under  consideration 
the  question  of  intent  wus  submitted  to 
the  Jury  iu  the  instructions  of  the  court, 
which  read  as  follows:  "The  next  ques- 
tion is  that  it  must  appear  from  the  evi- 
dence that  the  defendant  appropriated 
this  money,  or  some  portion  of  it,  to  his 
own  purpose,  with  the  intent  to -deprive 
Wells,  Fargo  &  Co.  of  it;  and  that  fact 
must  be  shown  beyond  a  reasonable  doubt. 
Therefore,  if  you  believe  from  the  evidence 
that  the  defendant,  John  Trolson,  received 
this  sum  of  money,  and  that  he  received  It 
as  the  agent  of  Wells,  Fargo  &  Co., for  the 
purpose  of  transmission  to  Richard  Mercer 
at  Los  Angeles,  and  that  instead  of  trans- 
mitting it  as  he  should  have  done,  that  he 
diverted  It  and  appropriated  it  to  bis  own 
use,  and  did  use,  and  did  so  with  the  pur- 
pose and  Intent  of  using,  it,  that  fact 
would  constitute  the  crime  of  embezzle- 
ment as  defined  by  the  statute,  and  you 
should  convict  the  defendant.  If,  on  the 
other  hand,  you  should  believe  the  state- 
ment made  by  the  defendant,  that  when 
he  received  this  money  he  deposited  it  in 
the  safe,  and  although  the  facts  be  that 
he  did  not  transmit  it,  as  was  his  duty  to 
do,  but.  that  he  left  it  in  the  safe,  and  did 
not  use  it,  he  caunot  beheld  guilty .  The 
offense  of  embezzlement  consists  of  two 
things,— the  act  of  taking  the  money,  and 
the  intention  with  which  it  is  taken.  If 
you  believe  bis  statement  that  he  received 
this  money,  and  did  not  take  or  use  it  for 
his  own  purpose,  or  for  any  other  purpose 
whatever,  or  any  part  of  it,  he  must  be  ac- 
quitted. "  From  the  foregoing  it'is  seen 
that  the  question  of  intent  with  which  the 
defendant  appropriated  the  money  to  his 
own  use  was  submitted  to  the  jury  with 
the  evidence  in  the  case,  and  the  law  has 
been  compiled  with. 

Counsel  for  appellant  contends  that  the 
Btatute  of  1X87,  under  which  the  defendant 
was  indicted,  is  unconstitutional,  by  rea- 
son of  its  nonconformity  to  section  17, 
art.  4,  of  the  constitution,  which  reads: 
"Each  law  enacted  by  the  legislature 
shall  embrace  but  one  subject,  and  matter 
properly  connected  therewith,  which  sub- 
ject shall  be  briefly  expressed  in  the  title; 
and  no  law  shall  be  revised  or  amended 
by  reference  to  its  title  only,  but  in  such 
case  the  act  as  revised,  or  section  as 
amended,  shall  be  re-enacted  and  pub- 
lished at  length."  The  law  embraces  but 
one  subject,  and  matter  properly  con- 
nected therewith,  to  wit,  defining  the  acts 
which  shall  constitute  the  crime  of  em- 
bezzlement, and  fixing  the  punishment. 


He  further  argues  that  it  cannot  be  de- 
termined from  the  reading  of  the  title 
whether  it  was  intended  as  an  amendment 
to  sections  4634  and  4635,  Gen.  St.,  or  a 
supplemental  act;  that  there  is  no  repeal- 
ing clause.  We  agree  with  the  counsel 
that,  if  the  act  of  1X87  was  an  attempted 
amendment  of  the  above  sections,  as  such 
it  is  an  absolute  failure;  and  we  are 
confident  it  was  not  intended  as  a  supple- 
mental act.  Nor  is  It  repugnant  to,  or  In 
conflict  with,  either  one  of  the  above- 
mentioned  sections,  and  does  not  repeal, 
diractly  or  by  implication,  the  former 
statute  defining  the  crime  of  embezzle- 
ment, but  is  an  independent  statute  com- 
plete within  itseir.  The  legislature  has,  in 
section  1,  In  clear  and  unmistakable  lan- 
guage set  forth  fully  what  acts  shall  con- 
stitute the  crime.  Section  2  fixes  the  pun- 
ishment for  violation  of  the  provisions  of 
section  1.  It  Is  a  familiar  doctrine  that 
repeals  of  statutes  by  implication  are  not 
favored.  People  v.  (Justin,  57  Micb.  408,  24 
N.  W.  Rep.  156,  and  authorities  therein 
cited.  The  court  said  "that  the  ques- 
tion of  repeal  is  largely  one  of  intent;  and 
if  the  two  statutes  can  stand,  and  both 
have  effect,  they  must  be  allowed  to  do 
so."  Cooley  on  Constitutional  Limita- 
tions (page  182)  says:  "But  repeals  by 
implication  are  not  favored ;  and  the  re- 
pugnancy between  two  statutes  should 
be  very  clear  to  warrant  a  court  In  hold- 
ing that  the  latter  In  time  repeals  the 
other,  when  it  does  not  in  terms  purport 
tudoso."  Sedgwick  on  Construction  of 
Statutory  and  Constitutional  Law  (page 
354)  sa.vs:  "But  it  is  only  in  case  of  ir- 
reconcilable repugnaucy  that  this  rule  ap- 
plies. It  gives  way  to  the  fundamental 
principle  that  the  Intention  of  the  legis- 
lature is  to  govern.  •  *  *  The  general 
rule  is  conceded  to  be  that,  where  the  two 
statutes  contain  repuguant  provisions, 
the  one  last  signed  by  the  governor  is  a 
repeal  of  one  previously  signed ;  but  this 
Is  so  merely  because  it  is  presumed  to  be 
so  intended  by  the  lawmaking  power. 
Where  the  intention  isotherwise,  and  that 
intention  Is  manifest  upon  the  face  of 
either  enactment,  the  plain  meaning  of  the 
legislative  power  thus  manifested  is  the 
paramount  rule  of  construction.  It  is 
no  part  of  the  duty  of  the  Judiciary  to  re- 
sort to  technical  subtleties  to  defeat  the 
obvious  purposes  of  the  legislative  power 
in  a  mutter  over  which  that  power  has  a 
constitutional  right  to  control."  Where 
there  are  two  nets  on  the  same  subject, 
the  rule  is  to  give  effect  to  both,  if  possi- 
ble. State  v.  Archibald,  (Minn.)  45  N.  W. 
Rep.  607:  Bish.  St.  Crimes,  §§  155,156.  The 
act  of  1887  is  in  no  wise  repugnant  to,  nor 
conflicts  with,  the  former  laws,  in  relation 
to  embezzlement. .  In  our  opinion  the 
prosecuting  officer  may  draw  the  indict- 
ment under  the  act  of  1887  or  1879,  as  the 
fucts  in  the  case  might  seem  to  require, 
and  wus  so  intended  by  the  legislature. 
The  title  of  the  act  ot  1887  reads:  "An  act 
to  further  define  and  punish  embezzle- 
ment." We  think  the  title  is  sufficient, 
aud  not  misleading.  The  word  "further" 
can  be  oralttod.  and  yet  the  act  will  have 
a  good  title.  It  is  a  well-established  rule 
of  construction  that,  if  the  act  is  broader 
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than  the  title,  tliat  part  of  tbe  act  indi- 
cated by  the  title  will  stand,  while 
that  portion  of  the  act  not  indicated  by 
the  title  must  be  rejected.  Such  being  the 
caBe,  the  reverse  must  follow,  and,  where 
the  title  is  broader  than  tbe  act,  that 
portion  of  the  title  which  has  no  legiti- 
mate connection  with  the  body  of  the  act 
must  be  held  to  be  surplusage  and  disre- 
garded. 

It  is  argued  that  tbe  instructions  given 
by  the  court  were  Inconsistent  with  one 
another,  and  misleading.  The  whole 
charge  to  a  jury  must  be  taken  together, 
and  considered  as  an  entirety,  and  all  that 
la  required  is  that  the  law  be  clearly  stat- 
ed in  accordance  with  the  facts  In  thecase, 
that  tbe  Jury  may  not  be  misled;  and 
when  tbe  iustructions  state  the  law  they 
must  be  sustained.  We  have  carefully 
examined  the  Instructions  in  the  case, 
and,  considered  together,  they  are  a  full, 
clear,  and  correct  exposition  of  the  law 
applicable  to  the  facts  in  the  case,  and  tbe 
defendant  was  not  prejudiced  thereby. 

The  verdict  of  tbe  jury  is  supported  by 
the  evidence.  Trne  It  is  that  the  defend- 
ant testified  that  be  put  the  money  in  the 
safe,  and  that  amount  and  more  was 
found  therein.  He  admitted  that  he  bad 
taken  and  used  money  for  speculative 
purposes  which  had  been  intrusted  to  him 
as  agent  of  Wells,  Fargo  &  Co.;  that  it 
bad  been  going  on  for  three  years;  that 
on  the  date  the  money  was  paid  by  Mc- 
Grath  to  him  to  be  forwarded  to  Mercer 
he  was  in  the  neighborhood  of  f  2,001)  short 
in  bis  accounts  with  Wells,  Fargo  &  Co. 
It  was  shown  at  the  trial  that  he  failed 
t »  make  an  entry  on  the  books  of  the 
company  of  the  receipt  of  the  money,  and 
it  was  conceded  that  it  had  never  been 
sent  to  Mercer  by  Trolson.  Therefore, 
when  tbe  defendant  received  that  money, 
and  failed  to  enter  an  account  thereof  in 
the  books  of  the  company,  and  placed  the 
money  In  the  safe  to  make  up  Ma  deficits 
in  other  accounts,  he  diverted  tbe  said 
sum  of  money  from  the  uses  and  purposes 
for  which  it  was  intended,  and  converted 
the  same  to  his  own  use,  and  by  so  doing 
he  violated  the  law.  The  mere  fact  that 
there  was  a  large  amount  of  money  in 
tbe  safe,  and  that  the  money  the  defend- 
ant received  from  McGrath  was  a  part  of 
the  larger  amount,  constituted  no  defense 
when  it  was  shown  that  he  was  $2,000 
short  in  his  accounts.  That  he  made  no 
entry  In  the  books,  and  failed  to  send  the 
money  to  Mercer,  as  was  his  duty  to  do, 
were  ail  facts  and  circumstances  to  be 
submitted  to  the  jury,  from  which  they 
could  determine  the  intent  of  the  defend- 
ant in  appropriating  the  money  in  the 
manuerin  which  he  did. 

We  cannot  close  this  opinion  In  more 
apt  language  than  that  used  by  the  su- 
preme court  of  Missouri  in  the  case  of  State 
v.  Manley,  17  S.  W.  Rep.  801,  wherein  it  is 
said:  "The  object  and  purpose  of  tbe  stat- 
ute was  to  prohibit  by  severe  punishment 
the  convention  of  money  received  by  virtue 
of  official  positions  and  certain  fiduciary 
relations  named  therein.  It  was  enacted 
with  a  view  to  prevent  the  growing  tend- 
ency of  those  intrusted  with  public  moneys 
and  trust  funds  to  speculate  for  their  own 


personal  aggrandizement.  To  accomplish 
this  purpose  it  was  deemed  best  to  say 
to  officers  and  trustees:  'You  shall  not 
convert  to  your  own  use,  in  any  manner 
whatever,  the  moneys  you  have  received 
by  virtue  of  your  public  trust.  Your  good 
intentions  will  not  restore  these  moneys 
after  your  investment  has  proved  disas- 
trous. It  matters  not  that  in  many  cases 
you  honestly  think  you  can  safely  invest 
the  public  funds,  and  will  be  able  to  re- 
store them  when  culled  for.  They  were 
not  placed  in  your  hands  for  such  a  pur- 
pose. To  save  you  from  dishonor,  your 
sureties  from  bankruptcy  and  loss,  we 
will  deter  you  from  attempting  such  a  pro- 
ceeding.' Experience  justified  the  legisla- 
ture in  coming  to  this  conclusion.  Obser- 
vation had  taught  that  many  well-menu- 
Ing  men  had  been  lured  to  tbelr  own 
disgrace  and  ruin  by  converting  the  trust 
funds  in  their  hands  to  their  own  private 
ends,  and,  having  lost,  attempted  to  cover 
up  tbelr  property,  and  make  good  the 
trust  funds  by  false  charges  and  vouch- 
ers." 

How  aptly  the  -above  covers  the  case 
under  consideration  may  be  summoned  up 
in  a  very  few  words.  The  defendant  was 
compelled  to  pay  the  sum  of  $175  by  rea- 
son of  his  having  delivered  a  package  of 
books  to  a  party  who  was  not  entitled 
to  receive  them.  He  says:  "I  was  unable 
to  make  this  payment  out  of  my  salary 
and  meet  my  othor  expenses.  I  used 
money  coming  into  my  hands  to  speculate 
on  in  hopes  to  make  my  loss  good."  He 
took  the  money  that  had  been  given  to 
him  by  Peter  for  a  certain  purpose,  to  pay 
the  amount  he  had  heretofore  used  for  his 
own  benefit,  out  of  the  money  be  bad  re- 
ceived from  Paul.  The  long  looked  for 
profits  on  hlsin vestments  did  not  come  to 
hand.  On  or  about  the  1st  day  of  Decem- 
ber, 1892,  he  had  appropriated  to  his  own 
use  the  sum  of  $2,000;  be  say h,  "  taken  at 
different  times  and  in  small  amounts." 
About  this  time  he  received  the  Mercer 
money  from  McGrath,  and  instead  of  send- 
ing it  to  Mercer,  as  was  his  duty  ho  to  do, 
be  placed  it  in  the  safe  to  cover  his  former 
peculations,  and  with  the  hope  that  be 
might  be  able  to  raise  money  from  some 
source  to  meet  the  Mercer  demand  before 
he  would  be  called  upon  for  tbe  money. 
But  Much  was  not  to  be  the  case.  Mercer, 
not  receiving  bis  money,  made  a  demand 
on  the  home  office,  and  tbe  amount  was 
paid,  and  the  defendant  exposed.  The 
offenne  committed  by  the  defendant  comes 
within  tbe  words  of  the  statute;  also 
within  its  reason  and  spirit,  aud  tbe  mis- 
chief it  was  intended  to  remedy.  The  judg- 
meut  and  order  appealed  from  are  af- 
firmed. 

BIGELOW,  J.,  (concurring.)  To  what 
has  been  said  by  the  Chief  Justice,  I  desire 
to  add : 

1.  The  objection  to  the  indictment  that 
it  does  not  state  facts  sufficient  to  consti- 
tute a  public  offense  is  not  waived  by  a 
failure  to  make  the  point  in  the  district 
court  either  by  demurrer  or  upon  motion 
in  arrest  of  judgment.  Sucb  an  objection 
may  be  taken  for  the  first  time  In  the  ap- 
pellate court.   State  v.  Mack,  20  Or.  234, 
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25  Pac.  Rep.  639;  Lemons  v.  State,  4  W. 
Va.  7:»5;  State  v.  Si  dim,  43  Tex.  521. 

2.  The  Indictment  follows  the  language 
of  the  statute  of  1S87,  p.  81,  and  under  that 
statute  is  certainly  sufficient,  as  is  abun- 
dantly shown  by  the  preceding  opinion. 
The  only  question,  then,  is  whether  that 
is  a  valid  and  constitutional  law.  It  is 
objected  that  it  is  not,  because  it  is  virtu- 
ally an  amendment  of  sectionH  4634,  4635, 
Gen. St.,  which, under  theconslitution,can 
only  be  amended  by  re-enacting  them  in 
full;  and  a  number  of  Nebraska  cases 
(Smalls  v.  White,  4  Neb. -357;  Sovereign  v. 
State,  7  Neb.  410;  Stricklett  v.  State,  48  N. 
W.  Rep.  820;  and  Smith  v.  State,  52  N. 
W.  Rep.  572)  are  cited  as  supporting  that 
view.  It  seems,  however,  that  the  courts 
of  that  state  stand  aione  upon  that  ques- 
tion ;  and  while  their  position  may  be  the 
more  correct,  viewed  from  a  theoretical 
and  philosophical  standpoint,  in  my  Judg- 
ment the  weight  of  authority  and  the 
more  practical  reason  is  with  those  that 
hold  the  general  rule  that  the  clause  of  the 
constitution  under  consideration  does  not 
apply  unless  the  subsequent  statute  is,  in 
terms  as  well  as  in  effect,  an  amendment 
of  the  preceding  statute.  Speaking  of  the 
constitutional  provision  that  an  amended 
section  of  a  statute  must  be  re-enacted 
and  published  at  length.  Judge  Cooley 
says:  "It  should  be  observed  that  stat- 
utes which  amend  others  by  implication 
are  not  within  this  provision,  and  it  is  not 
essential  that  they  even  refer  to  the  acts 
or  sections  which  by  implication  they 
amend."  Const. Llm.  182.  This  statement 
Is  well  supported  by  the  adjudged  cases 
of  many  states,  A  statute  is  frequently 
so  interwoven  with  others,  and  either  di- 
rectly or  Indirectly  modifies  or  amends  so 
many  others,  and  the  rule  contended  for  is 
Itself  so  uncertain  and  indefinite,  and  in 
its  nature  incapable  of  reasonably  fixed 
limits  of  application,  that,  as  it  seems  to 
me,  its  adoption  would  lead  to  more  un- 
certainty and  confusion  In  the  law  than  It 
would  eliminate.  Therefore,  if  we  admit 
the  position  of  counsel  that  the  act  of  1887 
is  an  amendment  of  the  previous  statutes 
concerning  embezzlement,  it  does  not  fol- 
low that  the  act  is  unconstitutional.  I 
concur  in  the  affirmance  of  the  Judgment, 
and  of  the  order  refusing  a  new  trial. 


(18  Colo.  364) 

HARVEY  et  aL  v.  TRAVELERS'  IN8.  CO.  et  al. 

(Supreme  Court  of  Colorado.   April  19, 1898.) 

Appeal — When  Lies— Stark  Decisis— Overrul- 
ing Decisions — Construction  of  Statute. 

1.  Under  the  statute  governing  appeals  to  this 
court,  an  appeal  does  not  He  on  the  ground  that 
the  judgment  relates  to  a  freehold,  unless  the  right 
or  title  to  the  freehold  U  the  direct  subject  of  the 
action,  nor  unless  the  judgment  is  conclusive  of 
such  right  or  title  until  reversed.  The  statute 
does  not  allow  a  party  to  appeal  from  a  judgment 
in  his  own  favor,  but  he  may  have  a  judgment  in 
his  favor  reviewed  by  writ  of  error.  If  a  cause  is 
not  appealable  by  the  terms  of  the  statute,  the  court 
is  without  jurisdiction  to  review  the  judgment, 
and  joinder  in  error  does  not  cure  such  want  of 
jurisdiction. 

2.  Wherever  the  construction  of  a  statute  has 
been  repeatedly  given  in  the  same  way,  or  where  a 
construction  has  been  given  and  acquiesced  in  for 


a  number  of  years,  it  would  be  manifestly  improp- 
er for  a  court  to  disturb  questions  thus  settled. 

3.  When  judicial  decisions  are  wrong  in  prin- 
ciple, and  subversive  of  substantial  rights,  it  may 
be  necessary  to  review  and  overrule  them;  but 
such  necessity  can  seldom  arise  where  only  some 
question  of  practice  or  mode  of  procedure  is  in- 
volved. 

4.  When  the  legislature  re-enacts  a  statute 
which  has  theretofore  received  a  settled  judicial 
construction,  the  legislative  intent  undoubtedly  is 
that  such  former  construction  will  be  adhered  to. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Arapahoe 
county. 

Suit  by  J.  K.  Harvey  and  others  against 
the  Travelers'  Insurance  Company  and 
others  to  cancel  certain  conveyance*  and 
Judgments,  and  for  other  relief.  From  the 
decree  entered,  plaintiffs  appealed.  De- 
fendants now  move  to  dismiss  the  appeal. 
Motion  granted. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  ELLIOTT,  J.: 

Motion  of  appellees  to  dismiss  appeal. 
Appellants  were  plaintiffs  below.  The  re- 
lief sought  In  the  district  court,  was,  inHub- 
stanco,  as  follows:  (1)  To  impeach,  set 
aside,  and  hold  for  naught  certain  judg* 
ments  and  decrees  rendered  by  another 
court  of  record ;  (2)  to  vacate,  set  aside, 
and  declare  null  and  void  certain  sales  and 
conveyances  of  real  property:  (3)  to  ob- 
tain a  decree  for  the  foreclosure  of  a  cer- 
tain mortgage,  and  for  the  Hale  of  certain 
real  pro|»erty  therein  described,  for  the 
'  purpose  of  paying  to  plaintiffs  certain 
bonds  secured  by  said  mortgage;  (4)  for 
a  Judgment  against  certain  of  the  defend- 
ants for  any  balance  remaining  due  and 
onpnid  to  plaintiffs,  In  case  the  proceeds 
of  the  mortgaged  property  should  not  be 
sufficient  to  pay  them  In  full,  and  for 
other  and  further  relief,  and  for  costs. 

J.  P.  Brock  way,  for  appellants.  Charles 
H.  Toll,  Wolcott  &  Valle,  W.  M.  Magulre, 
and  H.  C.  Charpiot,  for  appellees. 

ELLIOTT.  J.,  (after  stating  the  facts.) 
In  the  district  court,  plaintiff  i  obtained 
Judgment  substantially  as  sought  by  their 
complaint.  Upon  a  rehearing,  however, 
that  court  modified  its  decree,  denying 
the  money  Judgment  aaked  by  plaintiffs  in 
case  the  proceeds  of  the  mortgaged  prop- 
erty should  not  be  sufficient  to  pay  their 
claims  in  full.  In  other  respects  tha  Judg- 
ment was  altogether  favorable  to  plain- 
tiffs. This  Is  apparent  from  the  nisi  prius 
record,  as  well  as  from  the  fact  that,  in 
assigning  error  upon  this  appeal,  appel- 
lants only  complain  of  the  action  of  the 
court  refusing  to  allow  any  money  judg- 
ment in  their  ia vor.  The  statute  govern- 
ing appeals  to  this  court,  except  as  to 
amount,  is  substantially  the  same  now  as 
it  was  In  territorial  times,  and  as  It  has 
been  ever  since,  with  brief  interruptions. 
It  reads  as  follows:  "Appeals  to  the 
supreme  court  from  the  district,  county, 
and  superior  courts  shall  be  allowed  in 
all  cases  where  the  Judgment  or  decree 
appealed  from  be  final,  and  shall  amount, 
exclusive  of  costs,  to  the  sum  of  one  hun- 
dred dollars,  or  relate  to  a  franchise  or 
freehold."  See  Rev.  8t.  1868,  p.  G13;  Laws 
1879,  p.  226;  Code  1887,  §  888;  Court  of  Ap- 
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peals  Art  1891,  p.  118.  See,  also, Code  1877, 
e.  36.  and  Seas.  Laws  1885,  p.  350. 

1.  The  statute  above  quoted  was  bor- 
rowed from  Illinois.  Before  Its  adoption  In 
Colorado  it.  bad  received  a  judicial  construc- 
tion in  Illinois,  to  the  effect  tbat  an  appeal 
does  not  lieon  tbegronndtbat  the  Judgment 
relates  to  a  freehold,  unless  the  right  or 
title  to  the  freehold  is  the  direct  subject 
of  the  action,  or  unless  the  Judgment  Is 
conclusive  or  such  right  or  title  until  re- 
versed; and  also  that  the  statute  does  not 
allow  a  party  to  appeal  from  a  Judgment 
in  his  own  favor.  Rose  v.  Cboteau,  11  III. 
170;  Addlx  v.  Fahnestock,  15  III.  448;  Carr 
v.  Miner.  40  III.  33.  This  court  has  fol- 
lowed the  Illinois  decisions,  as  above 
stated,  and  has  also  held  tbat  the  right 
of  appeal  is  governed  by  the  statute; 
tbat,  if  a  cause  Is  not  appealable  by  the 
terms  of  the  statute,  the  court  is  witbont 
Jurisdiction  to  review  the  Judgment;  and 
that  Joinder  in  error  does  not  cure  such 
want  of  Jurisdiction.  Molandin  v.  Rail- 
road Co.,  3  Colo.  173;  Peabody  v.  Thatch- 
er, 3  Colo.  275 ;  Bar  tela  v.  Hoey ,  3  Colo.  279 ; 
Bernard  v.  Bogus,  4  Colo.  73;  Board  v. 
Sloan,  4  Colo.  128:  Thome  v.  Ornauer,  6 
Colo.  39;  Hall  v.  Mining  Co..  6  Colo.  81; 
Vnllette  v.  Smelting  Co.,  11  Colo.  204. 17 
Pac.  Rep.  509;  Crane  v.  Farmer,  14  Colo. 
294.  23  Pac.  Rep.  455;  Meyer  v.  Brophy,  15 
Colo.  572,  25  Pac.  Rep.  1090;  Sons  of  Amer- 
ica, etc.,  Ass'n  v.  City  of  Denver,  15  Colo. 
592,  25  Pac.  Rep.  1091 ;  People  v.  Richmond, 
16  nolo.  274,  26  Pac.  Rep.  929. 

2.  Appellants'  counsel  virtually  admits 
that  the  decisions  in  the  foregoing  cases, 
if  adhered  to,  will  prevent  his  clients  from 
maintaining  tbis  appeal;  nevertheless,  he 
earnestly  and  forcibly  insists  thatsuch  de- 
cisions are  wrong,  and  that  they  should 
be  overruled.  In  tbis  connection  tbe  fol- 
lowing from  an  opinion  of  the  supreme 
court  of  Illinois,  delivered  by  Mr.  Justice 
Lockwood,  Is  peculiarly  appropriate: 
"The  maxim  'stare  decisis'  is  one  of  great 
importance  in  the  administration  of  Jus- 
tice, and  ought  not  to  be  departed  from 
for  slight  or  trivial  causes;  yet  this  rule 
has  never  been  carried  so  far  as  to  pre- 
clude courts  from  investigating  former  de- 
cisions, when  tbe  question  has  not  under- 
gone repeated  examination,  and  become 
well  settled.  Wherever  the  construction 
of  a  statute  has  been  repeatedly  given  In 
the  same  way,  or  where  a  construction 
has  been  given  and  acquiesced  in  for  a 
number  of  years,  it  would  lie  manifestly 
improper  for  a  court  to  disturb  questions 
thus  settled."  See  Bowers  v.  Green,  1 
Scam.  42.  Tbis  language  was  used  more 
than  half  a  ceutury  ago.  It  is  a  clear  ex- 
pression of  a  familiar  doctrine. 

3.  When  Judicial  decisions  are  wrong  in 
principle,  and  subversive  of  substantial 
rights,  It  may  be  necessary  to  review  and 
overrule  them ;  but  such  necessity  can  sel- 
dom arise  where  only  some  question  of 
practice  or  mode  oi  procedure  is  involved. 
For  example,  in  the  Bowers-Green  Case, 
supra,  a  single  former  decision  of  the  su- 
preme court  of  Illinois,  denying  tbe  right 
of  parties  to  a  writ  of  error  in  case  an 
appeal  did  not  lie,  was  overruled.  The 
reasons  given  for  overruling  the  former 
decision  were  tbat  much  injustice  must 


necessarily  result  If  each  decision  were  ad- 
hered to,  since  it  denied  all  right  of  re- 
view in  certain  cases,  and  tbat  tbe  writ 
of  error  onght  not  to  be  considered  abol- 
ished by  implication,  particularly  where 
it  was  evident  that  the  legislature  could 
not  have  contemplated  such  abolition. 
Such  reasons  have  no  bearing  npon  the  de- 
cisions which  we  are  now  asked  to  review 
and  overrule.  The  right  to  a  writ  of  er- 
ror in  civil  cases  has  always  been  upheld 
by  this  court,  except  during  the  brief  pe- 
riod when  the  first  Code  took  away  such 
right  by  substituting  the  right  of  appeal 
in  all  civil  actions.  Wllloughby  v.  George, 
4  Colo.  22;  People  v.  Richmond.  16  Colo. 
282,  26  Pac.  Rep.  929.  Appellants'  right  to 
have  this  canse  reviewed  by  the  proper 
appellate  tribunal  Is  not  affected  by  this 
decision. 

4.  In  reviewing  Judicial  decisions  con- 
struing a  statute,  the  coarse  of  legislation 
daring  the  period  covered  by  tbe  decisions 
Is  sometimes  Important  to  be  considered. 
The  Code  of  Civil  Procedure  adopted  by 
our  first  state  legislature  went  Into  effect 
October  1,  1877.  By  it  the  grounds  and 
mode  of  appeal  to  this  court  were  radical- 
ly chauged ;  but  the  Code  in  tbis  respect, 
being  unsatisfactory,  was  repealed  In  less 
than  18  months,  and  the  old  grounds  and 
mode  of  appeal  were  restored,  by  tbe  sec- 
ond legislative  assembly.  Again,  in  18S5, 
tbe  grounds  and  mode  of  appeal  to  tbis 
court  were  greatly  changed ;  but  the  ap- 
peals act  of  1S85  was  only  suffered  to  re- 
main until  the  next  meeting  of  the  general 
assembly,  when  it  was  superseded  by  tbe 
Codo  of  1887;  and  thus  the  old  gronnds 
and  mode  of  appeal  were  again  re-enacted, 
as  they  still  remain,  save  as  modified  by 
the  court  of  appeals  act  of  1891.  See  stat- 
utes above  cited.  When  the  legislature 
repeatedly  re-enacts  a  statute  whirh  has 
theretofore  received  a  settled  judicial  con- 
struction, there  can  be  no  doubt  as  to  the 
legislative  intent.  It  must  be  considered 
that  the  statute  Is  re-enacted  with  tbe  un- 
derstanding tbat  the  former  construction 
will  be  adhered  to.  Tbe  decisions  of  tbis 
court  construing  the  statute  of  appeals 
of  1868, 1879,  and  1887,  supra,  do  not  inter- 
fere with  tbe  substantial  rlgnts  of  liti- 
gants. Tbey  do  not  prevent  the  review  of 
judgments  of  inferior  courts  by  writ  of 
error  where  an  appeal  does  not  lie.  Fa- 
vorable, as  well  as  adverse,  Judgments 
may  be  tuns  reviewed.  A  construction 
which  has  received  such  repeated  legisla- 
tive, as  well  as  judicial,  approval  should 
not  be  disturbed.  Tbe  motion  to  dismiss 
this  appeal  must  be  sustained.  The  ap- 
peal will  be  dismissed  without  prejudice, 
with  leave  to  appellants  to  withdraw  tbe 
record  and  printed  abstract. 


(96  Cal.  1S») 

STOCKTON  SAV.  BANK  v.  STAPLES  et  ox. 

(No.  18,019.) 
(Supreme  Court  of  California.   April  25,  1893.) 
Estoppel—  Dbbd  or  Marhibd  Woman— Right  or 
Corporation  to  Hold  Land  —  Advbrsb  Pos- 
session—Evidence. 

1.  Where  there  is  a  substantial  conflict  of 
evidence,  a  finding  on  the  issue  to  which  it  re- 
lates will  not  be  set  aside. 


Digitized  by  Google 


STOCKTON  SAV.  BANK  t>.  STAPLES. 


937 


2.  A  husband  who  witnesses  a  deed  of  the 
wife  purporting  to  convey  the  wife's  separate 
estate,  and  who,  although  he  must  be  presumed 
to  know  its  contents,  does  not  dispute  or  object 
thereto,  is  estopped  to  deny  the  validity  of  the 
deed. 

3.  A  corporation  is  presumed,  In  the  ab- 
sence of  any  showing  to  the  contrary,  to  have 
the  right  to  purchase  and  hold  land. 

4.  Declarations  of  one  in  actual  possession 
of  land,  showing  that  he  claims  to  be  sole  own- 
er, is  admissible  on  an  issue  of  adverse  pos- 
session, as  tending  to  show  the  character  of  the 
possession. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  San  Joa- 
quin county. 

Action  by  the  Stockton  Savings  Bank 
against  D.  J  Staples  and  Mary  P.  Staples, 
bis  wife.  Judgment  for  plaintiff,  from 
which,  and  an  order  denying  a  new  trial, 
defendants  appeal.  Affirmed. 

Arthur  Rodgers  and  John  £.  Budd.  for 
appellants.  Louttit,  Woods  &  Levinsky, 
for  respondent. 

VANCLIEF.  C.  Action  to  quiet  title  to 
an  undivided  half  of  a  quarter  section  of 
land  situate  in  the  county  of  San  Joaquin. 
The  judgment  was  in  favor  of  the  plaintiff, 
and  defendants  have  appealed  therefrom, 
and  from  an  order  denying  their  motion 
for  a  new  trial.  Robert  Coffee,  who  is  ad- 
mitted to  have  been  the  source  of  title, 
conveyed  an  undivided  half  of  the  quarter 
section  to  the  defendant  Mary  P.  Staples 
in  March, 1870;  and  it  is  not  disputed  that 
she  remained  a  tenant  In  common  with 
bim  until  the  2d  day  of  June,  1K75,  at  which 
time  it  is  claimed  by  plaintiff  that  he  oust- 
ed her.  and  thence  muiutuined  a  continu- 
ous adverse  possession  of  her  interest  un- 
til September  11, 1888,  when  be  conveyed 
the  whole  quarter  section  to  Alice  L.  Hud- 
son, whocontinued  the  adverse  possession 
until  September  20,  1800,  when  she  con- 
veyed the  entire  quarter  section  to  the 
plaintiff.  This  action  was  commenced  Oc- 
tober 15, 1890.  The  court  found  all  the  es- 
sential elements  of  a  continuous  adverse 
possession  by  Robert  Coffee,  Alice  L.  Hud- 
son, and  plaintiff,  except  notice  to  Mary 
P.  Staples  of  its  hostile  character,  from 
June  2,  1875,  until  the  commencement  of 
this  action;  and  further  found,  substan- 
tially, that  Mary  P.  Staples  had  actual 
notice  of  the  adverse  and  hostile  character 
of  such  possession  from  1884  until  the 
commencement  of  this  action.  Thus  It 
appears  that  the  title  upon  which  pltilntiff 
recovered  wasfound  to  have  been  acquired 
by  prescription. 

1.  Counsel  for  appellants  contend,  with 
considerable  force  and  plausibility,  that 
the  findings  as  to  adverse  possession  are 
not  Justified  by  the  evidence;  and,  if  it 
were  merely  a  question  of  preponderance 
of  the  evidence.  I  should  be  inclined  to 
agree  with  them;  hut  after  a  careful  ex- 
amination I  think  there  is  sufficient  evi- 
dence, positive  and  circumstantial,  sub- 
stantially tending  to  support  those  find- 
ings, to  bring  the  case  within  the  rule 
that,  where  there  is  a  substantial  conflict 
of  evidence,  a  finding  upon  the  issue  to 
which  it  relates  should  not  be  set  aside. 

2.  It  appears  tbat  at.  the  date  of  the 
deed  from  Coffee  to  Mrs.  Hudson  she  was 


a  married  woman,  and  that  the  considera- 
tion for  that  deed  was  ber  promise  to  sup- 
port Coffee  during  the  remainder  of  his 
life.  It  does  not  appear,  however,  that 
this  consideration  was  expressed  in  the 
deed  from  Coffee  to  Mrs.  Hudson,  as  no 
copy  of  any  part  of  that  deed  appears  in 
the  record.  The  consideration  was  proved 
on  tbe  trial  by  the  testimony  of  Mrs.  Hud- 
son, who  testified  that  an  oral  agreement 
for  the  deed  and  tbe  consideration  there- 
for had  been  made  about  tbe  time  of  her 
marriage.  TTpou  thisshowlnglt  Isclalmed 
for  appellants  that  the  land  must  be  pre- 
sumed to  have  been  community  property, 
which  could  not  have  been  conveyed  to 
the  plaintiff  by  the  wife,  and  therefore  that 
her  deed  to  plaintiff  conveyed  no  title. 
But  it  further  appears  that  tbe  deed  from 
Mrs.  Hudson  to  plaintiff  was  signed  by  her 
husband  as  a  witness  to  her  execution  of 
it,  and  that  the  deed  contained  the  follow- 
ing recitals :  *  The  right,  title,  and  interest 
hereby  conveyed,  being  the  separate  prop- 
erty and  estate  of  the  said  party  of  the 
first  part,  [the  wife,]  the  same  having  been 
by  ber  acquired  by  deed  dated  September 
11,  !8S8,  made,  executed,  acknowledged, 
and  delivered  by  Robert  Coffee  to  said  par- 
ty of  the  first  port,  the  consideration  paid 
for  tbe  said  deed  •  *  •  being  then  and 
there  the  separate  property  and  estate  of 
tbesaid  party  of  tbe  first  part."  Tbe  facts 
thus  recited  in  the  deed,  if  true,  show  that 
the  land  was  the  separate  property  of  the 
wife;  and  if  the  husband,  when  he  signed 
the  deed  as  a  witness,  knew  its  contents, 
and  did  not  then  dispute  nor  object  to 
those  recitals,  he  would  be  estopped  from 
denying  their  truth  to  the  prejudice  of 
plaintiff's  title,  (Bigelow,  Estop,  p.  553;) 
and  as  against  the  defendants,  for  nil  pur- 
poses of  this  case,  it  must  be  presumed,  in 
the  absence  of  evidence  to  the  contrary, 
that  he  did  know  the  contents  of  the  deed 
when  be  signed  it,  and  that  he  has  ever 
since  acquiesced  in  tbe  conveyance.  Prima 
facie,  therefore,  whatever  title  the  bus- 
band  had  passed  to  plaintiff  by  the  es- 
toppel. The  plaintiff  was  in  possession  of 
the  land  before  and  at  tbe  time  of  the 
commencement  of  this  action.  The  possi- 
bility that  this  prima  facie  case  may  be 
overcome  by  facts  not  disclosed  by  tbe 
record  in  this  case  can  be  of  no  avail  to 
the  defendants  in  any  event,  since  It  ap- 
pears that  they  have  lost  their  title, 
whether  the  plaintiff  has  acquired  it  or 
not;  the  term  of  five  years' adverse  pos- 
session having  expired  before  tbe  date  of 
Mrs.  Hudson's  deed  to  plaintiff. 

3.  Appellants  contend  that  the  court 
erred  in  overruling  their  objections  to  the 
introduction  in  evidence  of  the  deed  from 
Mrs.  Hudson  to  plaintiff.  Tbe  ground  of 
tbe  objection  was  that  the  plaintiff  "  was 
not  shown  to  ha  ve  the  power  to  purchase, 
hold,  or  receive  said  land,  nor  that  said 
laud  was  conveyed  to  It  for  any  of  the  pur- 
poses of  tho  corporation."  There  was  no 
evidence  to  show  for  what  purpose  the 
corporation  bad  been  organized,  or  wbat 
business  it  was  conducting.  The  court 
found  according  to  the  allegation  of  tbe 
complaint,  not  denied  in  the  answer,  that 
at  all  the  times  stated  the  plaintiff  "  was 
a  corporation  duly  organized  and  lncor- 
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porated  under  and  by  virtue  of  the  laws 
of  the  state  of  California,  nnd  having  its 
office  and  principal  place  of  business  In 
the  city  of  Stockton,  comity  of  8an  Joa- 
quin, state  of  California."  Under  these 
circumstances  I  think  it  must  be  presumed 
(as  against  the  deiendants,  at  least)  that 
the  corporation  had  power  to  purchase 
and  bold  the  land.  Mining  Co.  v.  Clarkin, 
14  Cal.  645;  Evans  v.  Bailey,  66  Cal.  11'/,  4 
Pac.  Rep.  1089;  Hagar  v.  Board,  47  Cal.  222; 
People  v.  La  Rue,  67  Cal.  526,  8  Pac.  Rep. 
84;  Spel.  Priv.  Corp.  §§  208,  206.  It  does 
not  appear  under  what  statute,  or  for 
what  purpose,  the  plaintiff  was  incorpo- 
rated, nor  what  business  It  was  engaged 
in,  nor  for  what  purpose  the  property  was 
purchased  or  used.  Iu  answer  to  a  simi- 
lar objection  in  People  v.  Lh  Rue,  supra, 
it  was  said :  "  if  there  was  anything  in  its 
charter,  or  the  business  in  which  It  wus 
engaged, or  in  the  law  under  which  It  was 
organized,  in  any  manner  abridging  its 
right  to  hold  land,  it  doe«  not  appeur  of 
record;  hence  we  deem  the  objection  un- 
tenable." 

4.  It  is  contended  that  the  court  erred  in 
admitting  evidence  of  the  declarations  of 
Coffee,  while  in  possession,  that  he  claimed 
to  be  the  sole  owner  of  the  land.  That 
Coffee  was  in  the  actual  possession  aud 
the  sole  occupant  of  the  land  during  the 
whole  term  of  his  alleged  adverse  posses- 
sion was  admitted  by  the  defendants  at 
the  trial,  and  the  questions  contested  re- 
lated only  to  the  character  of  his  posses- 
sion, namely, did  he  intend  aud  claim  it  to 
he  adverse,  and  did  the  defendants  have 
notice  tkatit  wasso intended  and  claimed  ? 
I  think  the  declarations  admitted  tended 
in  some  degree  to  show  the  character  of 
his  possession,  and  for  that  purpose  were 
admissible.  Cannon  v.  Stockman,  36  Cal. 
536;  Lick  v.  Diaz,  44  Cal.  479.  I  think  the 
order  and  Judgment  should  be  affirmed. 

Wecoucur:    BELCHER,  C;  TEMPLE, 

C. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed.  . 


(3  Cal.  Unrep.  865) 
BENICIA  AGRICULTURAL  WORKS  v. 
ESTES  et  al.   (No.  18,006.) 
(Supreme  Court  of  California.   April  17,  1893.) 

Mortgage  Foreclosure— Defense— Unlawful, 
Consideration— Evidence. 

1.  On  a  mortgage  foreclosure  the  evidence 
showed  that,  at  the  time  the  note  and  mort- 
gage were  given,  there  was  pending,  in  in- 
solvency proceedings  against  defendants'  fa- 
ther, the  latter's  petition  for  discharge  and 
plaintiff's  opposition  thereto;  that  the  consid- 
eration of  the  note,  though  not  expressed  there- 
in, was  an  assignment  to  defendants  by  plain- 
tiff of  his  claim  against  the  insolvent,  which 
was  of  the  same  amount  as  the  note,  and  that 
the  estimated  value  of  the  claim  was  one-sixth 
of  its  face;  that  by  agreement  plaintiff's  claim 
against  the  insolvent  assigned  to  defendant 
was  to  be  held  by  plaintiff's  attorney,  and, 
when  paid,  to  be  applied  on  the  note:  that,  after 
the  giving  of  the  note  and  mortgage,  plaintiff's 
opposition  to  the  discharge  of  the  insolvent 
was  withdrawn.  Held,  that  the  mortgage  and 
note  were  void  as  against  public  policy. 


2.  The  fact  that  a  mortgage  was  given  as 
security  for  the  performance  of  an  unlawful 
contract  may  be  shown  by  oral  testimony  in 
an  action  for  foreclosure,  though  no  infirmity 
appears  on  the  face  of  the  mortgage.  Bnffen- 
deau  v.  Brooks,  28  Cal.  642,  followed. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Fresno  coun- 
ty; M.  K.  Harris,  Judge. 

Action  by  the  Benicla  Agricultural 
Works,  a  corporation,  against  Lyman  W. 
Est es  and  M.Estes,for  the  foreclosure  of  a 
mortgage.  Plaintiff  had  Judgment,  from 
which,  and  an  order  denying  a  new  trial, 
defendants  appeal.  Reversed. 

R.  P.  Oavidson,  for  appellants.  R.  B. 
Terry  and  G.  B.  Graham,  for  respondent. 

VANCLIEF,  C.  Action  to  foreclose  a 
mortgage  executed  by  Lyman  W.  Estes 
to  the  plaintiff,  to  secure  a  Joint  and  sev- 
eral promissory  note  for  $ 1,200  made  by 
both  defendants.  The  only  defense  to  the 
action  Is  that  the  consideration  for  the 
■note  and  mortgage  was  unlawful,  as  be- 
ing contrary  to  the  policy  of  express  law. 
Judgment  was  rendered  in  favor  of  the 
plaintiff,  and  defendants  appeal  from  the 
Judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial. 

The  facts  of  the  alleged  defense  are  sub- 
stantially as  follows:  That,  at  the  time 
of  the  execution  of  the  note  and  mortgage, 
there  was  pending  in  the  superior  court  a 
proceeding,  under  the  Insolvent  act  of  1880, 
against  one  Albert  Estes,  the  father  of  the 
defendants,  Instituted  by  his  creditors,  in 
which  he  had  been  adjudged  an  involun- 
tary Insolvent,  and  bad  tiled  his  petition 
for  a  final  discharge  from  all  his  debt* 
and  liabilities;  that  the  plaintiff,  as  oue 
of  the  creditors  of  the  Insolvent  whose 
claim  bad  been  proved,  opposed  the  final 
discharge  of  the  insolvent,  aud  had  filed 
in  the  court  in  which  the  proceeding  was 
pending  written  specifications  of  the 
grounds  of  its  opposition;  that  said  peti- 
tion of  the  insolvent  for  discharge,  and 
the  opposition  thereto  by  the  plaintiff, 
were  pending  aud  undecided  at  the  time 
of  the  making  and  execution  of  the  note 
and  mortgage;  and  that  the  only  con- 
sideration for  the  making  of  said  note, 
and  the  execution  of  said  mortgage,  was 
the  withdrawal  by  plaintiff  of  its  opposi- 
tion to  the  final  dischargeof  the  insolvent. 
The  cause  was  tried  by  the  court,  and  the 
only  findings  upon  the  issues  tendered  by 
the  answer  ,  are,  in  substance,  that  the 
plaintiff  did  not  promise  the  defendants 
that,  if  they  would  make  and  execute  the 
note  and  mortgage,  the  plaintiff  would 
withdraw  all  opposition  to  the  discharge 
of  said  insolvent;  and  that  defendants  did 
not  make  and  execute  the  note  and  mort- 
gage in  consideration  of  any  agreement 
or  promise  of  the  plaintiff  to  withdraw 
its  opposition  to  the  discharge  of  said  in- 
solvent.  The  appellants  contend  that 
these  findings  are  not  Justified  by  the  evi- 
dence; and  this  is  the  only  ground  upon 
which  a  reversal  of  the  judgment  and 
order  is  asked. 

On  the  trial,  the  allegations  of  the  an- 
swer in  respect  to  the  pending  of  the  in- 
solvency proceeding  against  Albert  Estes. 
and  the  opposition  to  the  discharge  o'  the 
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insolvent,  were  admitted  by  the  plaintiff. 
The  only  oral  testimony  at  the  trial  wan 
that  of  the  defendants  on  their  own  be- 
half, and  that  of  G.  B.  Graham,  Esq., 
who  had  been  the  attorney  for  the  plain- 
tiff in  the  matter  of  its  opposition  to  the 
discharge  of  the  insolvent,  on  behalf  of 
the  plaintiff.  Besides  this,  there  wan  some 
documentary  evidence,  which  will  be 
noticed  hereafter.  It  appears  without 
dispute  that  the  trial  of  the  matter  of  the 
opposition  to  the  discharge  of  the  in- 
solvent had  been  set  for  trial  on  the  22d 
day  of  March,  1890,  and  that  one  of  the 
defendants  had  been  subpoenaed  as  a  wit- 
ness on  that  trial;  that  during  the  morn- 
ing of  that  day,  before  the  hour  appointed 
for  the  trial,  the  defendants  called  upon 
Mr.  Graham,  when  negotiations  were 
commenced  between  him  and  them  for  a 
compromise  or  settlement  of  the  matter 
of  the  opposition  to  their  father's  dis- 
cbarge. The  defendants  testified,  in  sub- 
stance, that  Mr.  Graham,  on  behalf  of 
plaintiff,  first  proposed  the  compromise, 
and  offered  to  withdraw  plaintiff's  oppo- 
sition to  their  father's  discharge  if  they 
would  pay,  or  secure  the  payment  of,  f  1,- 
200;  that  they  said  they  had  no  money, 
but  would  accept  the  proposal  If  they 
conld  give  satisfactory  security,  but  they 
wanted  a  few  days  toconslder  the  matter. 
Thereupon  it  was  agreed  that  Mr.  Graham 
should  have  the  trial  postponed  until 
March  29th,  to  give  time  to  complete  the 
settlement,  which  he  did.  On  March  24th 
the  defendants  returned,  and  ou  that  day 
a  compromise  was  effected,  according  to 
the  terms  of  which  they  signed  the  note 
and  mortgage  in  suit,  and  placed  them 
in  Mr.  Graham's  hands,  with  the  under- 
standing that  they  should  be  considered 
delivered,  and  take  effect,  when  he  should 
withdraw  the  plaintiff's  opposition  to 
their  father's  discharge,  provided  no  other 
creditor  should  have  tiled  opposition  to 
such  discharge;  but  if  plaintiff's  opposi- 
tion should  not  be  withdrawn,  or  if  any 
other  creditor  should  file  opposition  be- 
fore the  discharge,  the  note  and  mortgage 
were  to  be  returned  to  defendants.  That 
It  was  also  agreed  that  defendants  should 
be  credited  on  their  note  the  amount  of 
dividends  which  should  be  paid  by  the 
assignee  on  the  plaintiff's  claim  against 
the  insolvent,- which,  it  was  then  under- 
stood, would  not  exceed  $200.  Defend- 
ants further  testified  that  there  was  no 
other  consideration  for  the  note  and 
mortgage  than  above  stated. 

The  minutes  of  the  court  in  which  the 
Insolvency  proceeding  was  pending  show 
that  on  March  22d  the  trial  of  the  matter 
of  opposition  to  the  discharge  of  the  in- 
solvent was  postponed,  at  request  of  Mr. 
Graham,  by  stipulation  with  opposing 
counsel,  until  March  29th,  and  tnat  on 
March  29th  the  opposition  of  plaintiff  to 
the  discharge  of  the  Insolvent  was  with- 
drawn by  Mr.  Graham  as  attorney  for 
plaintiff,  the  minute  of  the  withdrawal 
being  as  follows:  "Insolvency  of  Albert 
Estes.  Now  comes  G.  B.  Graham,  at- 
torney for  Benlcia  Agricultural  Works, 
and  in  open  court  withdraws  his  opposi- 
tion to  the  discharge  of  the  insolvent  here- 
tofore filed.''   Plaintiff's  counsel  objected 


and  excepted  to  all  oral  testimony  as  to 
the  transaction,  on  the  ground  that  the 
ouly  agreement  made  had  been  reduced  to 
writing,  and  signed  by  defendants,  and 
they  contend  here  that  the  written  in- 
strument so  signed  is  the  only  competent 
evidence  of  the  transaction ;  and  there  is 
no  question  that  the  following  instrument 
was  drawn  by  Mr.  Graham,  and  signed 
by  the  defendants:  "March  24,  1890. 
Whereas,  L.  W.  Estes  and  M.  Estes  have 
thiB  day  given  their  notes  to  Benlcia  Agri- 
cultural Works  for  the  sum  of  $  1.200,  pay- 
able in  seven  months  from  this  date,  and 
the  said  L.  W.  Estes  executed  a  mort- 
gage on  certain  real  estate  to  secure  said 
note,  which  said  note  was  given  to  secure 
the  amount  by  them  agreed  to  be  paid  to 
the  Benicia  Agricultural  Works  for  the 
transfer  to  them  of  a  certain  claim  by  the 
said  Benicia  Agricultural  Works  against 
the  estate  of  Albert  Estes,  an  insolvent, 
which  proceedings  in  insolvency  were  be- 
guu  and  are  pending  in  the  superior  court 
of  Fresno  county,  state  of  California;  and 
it  Is  hereby  agreed  by  the  undersigned 
that  said  claim  so  transferred  to  them  by 
the  said  Benicia  Agricultural  Works  shall 
be  held  by  Geo.  B.  Graham,  its  attorney, 
as  collateral  security  to  said  note  and 
mortgage,  and  be  shall  have  the  right  to 
collect  and  receipt  to  the  assignee  of 
said  insolvent  estate  for  any  dividends 
that  may  be  payuble  on  account  of  said 
claim,  and  credit  the  same  on  said  note. 
Said  mortgage  is  not  to  be  recorded  until 
March  29,1890;  and,  in  case  any  creditor 
shall,  of  his  own  motion, file  opposition  to 
the  discharge  of  said  insolvent  before  or 
at  that  time,  suid  note  and  mortgage  to 
be  surrendered  back  to  them,  and  they  to 
retransfer  said  claim.  L.  W.  Estes.  M. 
Estes."  This  Instrument  was  put  in  evi- 
dence by  plaintiff. and  is  admitted  to  have 
been  drawn  by  Mr.  Graham,  and  signed 
by  defendants,  at  the  time  the  note  and 
mortgage  were  signed. 

Mr.  Graham  testified  that  this  instru- 
ment, as  written,  is  the  agreement  that 
was  entered  into,  and  contains  all  Its 
terras;  that  he  never  agreed  to  withdraw 
plaintiff's  opposition  to  the  discharge  of 
the  insolvent,  except  at  the  request  of 
defendants;  that  he  told  defendants  the 
opposition  to  the  discharge  would  be 
within  their  control.  "They  told  me  they 
wanted  to  dismiss  it.  Then  I  said,  '  I  will 
go  up  to  court,  and  dismiss  it  on  Satur- 
day (March  29th)  on  your  request;'  and  I 
did  dismiss  it  for  them,  and  not  for  any- 
body else.  *  *  *  There  was  not  a  word 
said  about  my  signing  the  agreement; 
never  intended  to  sign  it.  *  *  »  I  noti- 
fied the  Benicia  Agricultural  Works  of  the 
mortgage,  and  they  ratified  everything  I 
did  with  It. "  He  further  testified  that  de- 
fendants first  proposed  the  settlement  or 
compromise,  and  that  he  immediately 
said  to  them:  "You  can't  settle  it  or 
compromise  anything  with  me.  The 
only  way  you  can  do  in  the  matter  is  to 
buy  the  claim.  *  *  »  I  don't  think  I 
told  them  it  would  be  Illegal  to  do  so.  I 
knew  it  myself,  and  just  shut  it  all  off  by 
telling  them  they  need  not  say  anything 
except  about  the  purchase  of  the  claim. 
I  told  them  if  they  purchased  the  claim 
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they  could  disrates  the  opposition,— con- 
trol it;  the  right  to  control  it  would  paw 
to  them.  *  •  *  I  told  them  I  would 
do  whatever  they  directed  me  to  do;  it 
would  be  under  their  control.  Did  not 
tell  them  I  would  have  them  substituted 
in  the  proceeding,  and  appear  as  their  at- 
torney. I  did  not  have  them  substituted 
In  the  proceeding.  I  appeured  us  their 
attorney  In  the  way  I  did.  They  told 
me  to  dismiss,  and  I  did  it.  Did  not  make 
any  intimation  to  tne  court  of  any  change 
In  the  relationship.  I  simply  dismissed 
It.  I  was  in  the  case  as  attorney  for  the 
Benlcia  Agricultural  Works."  Being  asked 
to  explain  the  last  part  of  the  written 
agreement  the  witness  said:  **I  think  I 
can  state  that  so  you  can  understand  it. 
They  said  they  didn't  want  to  buy  the 
claim  if  there  was  going  to  be  other  oppo- 
sition filed,  *  *  *  and  this  agreement 
was  written  up  In  accordance  with  what 
was  then  understood  and  agreed  between 
us,— that  in  case  other  opposition  should  be 
tiled,  that  then  I  was  to  surrender  it,  and 
there  was  to  be  no  sale;  if  there  was  no 
other  opposition  tiled,  then  it  was  to  be 
an  absolute  sale.  Question.  Then,  un- 
less the  withdrawal  of  the  opposition  yon 
had  filed,  could  be  made  effective,  there 
was  to  be  no  sale.  That  was  the  under- 
standing, was  it?  Answer.  You  can 
draw  your  own  conclusions  about  that. 
I  have  stated  to  you  what  was  said. 
Tbey  directed  me  to  dismiss  the  opposi- 
tion after  I  had  turned  it  over  to  them. 
Q.  Then  you  have  no  other  explanation 
than  that  you  have  glveu  of  that  last 
clause  of  the  agreement?  A.  The  clause 
explains  Itself.  It  is  according  to  the 
terms  of  the  agreement  between  us.  There 
Is  no  explanation  to  be  given  growing  out 
of  the  contract  or  agreement  between  the 
parties.  I  have  an  opinion  about  It,  but 
my  opinion,  the  court  has  said,  was  not 
proper  to  be  given.  No,  sir;  I  have  no 
explanation  to  make."  The  testimony 
of  the  defendants  that  it  was  estimated 
and  understood  that  the  dividends  to  be 
paid  by  the  assignee  on  plain  tiff's  claim 
against  the  insolvent  would  not  exceed 
9 200  was  not  disputed. 

Conceding  the  truth  of  Mr.  Graham's 
testimony  as  to  facts,  exclusive  of  his 
opinion  as  to  their  legal  effect,  and  con- 
sidering only  such  parts  of  the  testimony 
of  the  defendants  as  are  undisputed,  it 
seems  too  clear  to  admit  of  debate  that 
the  entire  substance  of  the  consideration 
lor  the  note  and  mortgage  consisted 
of  the  withdrawal  of  plaintiff's  opposi- 
tion to  the  discharge  of  the  insolvent,  Al- 
bert Estes.  Mr.  Graham  must  have 
known  that  the  defendants  had  in  view, 
and  sought  to  accomplish,  only  that  ob- 
ject; and  it  is  clearly  apparent  that  they 
received,  and  were  to  receive,  nothing  else 
beneficial  to  themselves  or  detrimental  to 
the  plaintiff.  It  was  not  disputed  that 
the  parties  understood  that  the  dividends 
on  plaintiff's  claim  against  the  insolvent 
would  not  exceed  $200,  nor  is  it  pretended 
that  such  understanding  was  incorrect. 
Therefore,  the  formal  assignment  of  that 
claim,  on  the  condition  that  plaintiff 
Should  continue  to  hold  it  as  collateral 
security,  and  receive  and  credit  the  divi- 


dends on  the  note,  did  not  operate  as  a 
consideration,  or  even  as  a  partial  con- 
sideration, for  the  note.  The  note  and 
the  conditions!  assignment  of  the  claim, 
having  been  parts  of  the  same  transac- 
tion, are  to  be  construed  together,  and  in 
the  light  of  the  circumstances  of  the  case; 
especially  the  circumstances  that  the  par- 
ties understood  that  the  dividends  on 
plaintiff's  claim  against  the  Insolvent 
would  not  exceed  $2v0,  and  that  the  sole 
object  of  the  defendants  was  to  secure  the 
discbarge  of  their  father.  By  so  constru- 
ing the  note  and  written  agreement,  any 
attempted  disguise  is  made  transparent, 
the  alleged  transfer  of  plaintiff's  claim 
against  the  insolvent  is  discovered  to  be 
mere  form  without  substance,— a  mere  sub- 
terfuge,—and  the  real  uature  of  the  trans- 
action Is  clearly  revealed.  The  provision 
that  the  claim,  said  to  have  been  assigned, 
was  to  be  held  and  the  dividends  thereon 
collected  by  plaintiff,  and  credited  on  the 
note,  becomes  merely  a  qualification  or 
contingent  limitation  of  the  liability  of  de- 
fendants on  their  note,  the  only  effect  of 
which  is  that,  instead  of  being  uncondi- 
tional iy  obligated  to  pay  SI, 200,  as  ex- 
pressed in  the  note,  the  defendants  are 
only  bound  to  pay  $1,200,  less  the  amount 
of  the  dividends  paid  plaintiff  on  its  claim 
against  the  insolvent.  It  Is  the  same  as 
if  the  contingent  qualification  or  limita- 
tion bad  been  expressed  In  the  note. 

If  the  views  above  expressed  as  to  the 
effect  of  the  evidence  are  correct,  it  fol- 
lows that  the  consideration  for  the  note 
and  mortgage  was  illegal,  because  "con- 
trary to  the  policy  of  express  law,"  in  the 
sense  of  the  second  subdivision  of  section 
1667  of  the  Civil  Code,  aud  consequently 
the  note  and  mortgage  are  void.  The 
authorities  to  this  effect  are  numerous, 
only  a  fow  of  which, specifically  applicable 
to  this  case,  need  be  cited.  The  facts  of 
the  case  of  Bell  v.  Leggett.  7  N.  Y.  176,  are 
almost  entirely  similar  to  the  facts  of  this 
case.  The  baukrupt  proceedings  in  ques- 
tion in  that  case  were  under  the  United 
States  bankrupt  act  of  1841,  the  policy  of 
which  in  respect  to  withdrawing  opposi- 
tion to  the  discharge  of  the  bankrupt  can- 
not be  distinguished  from  that  of  our  in- 
solvent act  of  1880.  Indeed,  that  case  was 
cited  by  our  code  commissioners  as  an  ex- 
ample falling  under  the  second  subdivision 
of  section  1667  of  the  Civil  Code.  See  note 
2  under  that  section  in  Deering's  Code. 
It  is  also  cited  as  authority,  on  a  point 
similar  to  the  principal  point  in  this  case. 
In  Estudillo  v.  Meyerstein,  72  Cal.  S17, 13 
Pac.  Rep.  869.  The  case  of  Rice  v.  Max- 
well, 53  Amer.  Dec.  85,  Is  also  specifically 
applicable  to  this  case.  As  having  a  general 
bearing  upon  the  main  question  in  thin  case 
the  following  cases  may  be  consulted: 
Valentine  v.  Stewart,  15  Cal.  403;  Beard  v. 
Beard, 65  Cal.  354,4  Pac.  Rep.  229;  Lumber 
Co.  v.  Hayes,  76  Cal.  3*7, 18  Pac.  Rep.  391; 
Factor  Co.  v.  Adler,90  Cal.  110,27  Pac.  Rep. 
36;  K reamer  v.  Earl, 91  Cal.  112, 27  Pac.  Rep. 
735.  The  point  made  by  counsel  for  re- 
spondent to  the  effect  that  the  oral  testi- 
mony was  Incompetent  Is  not  tenable. 
Buffendeau  v.  Broofts,  28  Cal.  642,  and 
cases  above  cited.  For  the  reason  that 
the  finding  excepted  to  is  not  Justified  by 
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the  evidence,  I  think  the  order  and  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted. 

We  concur:   TEMPLE,  C.;  BELCHER, 

C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  order  and 
judgment  are  reversed,  and  a  new  trial 
granted. 


(98  Cal.  143) 

KENNEDY  v.  GLOSTER  et  al  (No.  18,020.) 
(Supreme  Court  of  California.   April  17,  1893.) 
Homestead— 8 election  or — Abandonment. 

1.  Where  portions  of  a  tract  of  land  se- 
lected as  a  homestead  are  situated  in  different 
counties,  a  declaration  of  the  homestead,  exe- 
cuted in  duplicate,  and  one  recorded  in  each 
county,  has  the  same  effect  as  one  declaration 
recorded  in  both  counties. 

2.  The  fact  that  the  owner  of  a  farm  se- 
lected aa  a  homestead  took  cattle  to  pasture  for 
hire.  when  he  had  more  pasturage  than  was 
necessary  for  his  own  animals,  and  sometimes 
sold  hay  therefrom,  docs  not  vitiate  the  selec- 
tion as  a  homestead,  as  being  within  the  rule 
that  property  used  for  business  purposes  solely 
cannot  be  selected  as  a  homestead. 

3.  Under  Civil  Code,  §  1243,  providing  that 
"a  homestead  can  be  abandoned  only  by  a 
declaration  of  abandonment,  or  a  grant  thereof 
executed  and  acknowledged,"  a  conveyance  of 
land  as  security  only  does  not  operate  as  such 
abandonment  after  a  reconveyance. 

4.  Under  Civil  Code,  §  1202,  providing  for 
the  selection  of  a  homestead  by  a  declaration, 
which  must  be  acknowledged  in  the  same  man- 
ner ns  grants  of  real  property,  and  section 
1186.  providing  that  the  acknowledgment  of  a 
married  woman  shall  not  be  taken  unless  she  Is 
made  acquainted  with  the  contents  of  the  in- 
strument Dy  the  officer,  on  an  examination  with- 
out the  hearing  of  her  husband  the  selection  of 
a  homestead  by  a  married  woman  is  void,  when 
the  certificate  does  not  recite  that  she  was 
examined  by  the  certifying  officer  apart  from 
her  husband. 

Commissioners' decibion.  Department  1. 
Appeal  from  superior  court,  Sierra  coun- 
ty;  John  Caldwell,  Judge. 

Action  by  John  J.  Kennedy  against  D. 
M.  Gloster,  Catherine  Gloster,  and  oth- 
ers, for  the  foreclosure  of  a  mortgage. 
Plaintiff  had  Judgment  against  all  of  the 
defendants  except  Catherine  Gloster,  and 
aa  to  her  the  action  was  dismissed,  from 
which  Judgment,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals.  Re- 
versed. 

P.  Reddy,  Cbas.  F.  Hanlon.  and  Frank 
R.  Wehe,  for  appellant.  T.  L.  Ford  and 
Goodwin  ft  Goodwin,  for  respondents. 

BELCHER,  C.  In  1874,  and  for  several 
years  prior  thereto,  the  defendant  D.  M. 
Gloster  was  the  owner  of  a  tract  of  land 
situated  partly  in  Plumas  county  and 
partly  in  Sierra  county.  In  this  slate,  the 
part  in  Sierra  county  being  described  as 
the  N.  W.  of  a  certain  section  5.  He  was 
a  married  man,  and  the  land  was  all  com- 
munity property.  There  was  a  dwelling 
bo  one  on  the  quarter  section  in  Sierra 
county,  in  which  he,  with  his  wife  and 
children,  then  lived,  and  has  ev«r  since 
lived.   The  whole  tract  was  Inclosed  by  a 


fence,  bat  was  subdivided  Into  separata 
fields,  a  portion  of  the  land  being  used  for 
pasturing  stock,  and  a  portion  for  raining 
hay;  and  around  his  house  was  also  a 
fence,  which  inclosed  about  two  acres. 
On  September  1, 1874,  Mrs.  Gloster,  the  de- 
fendant Catherine,  for  the  Joint  benefit  of 
herself  and  husband,  executed,  in  duplicate, 
a  declaration  of  homestead  upon  the  whole 
tract.  Each  copy  of  the  declaration  was 
separately  acknowledged  by  her  In  proper 
form,  and  one  of  them  was  filed  for  record 
In  Sierra  county  on  the  5th,  and  the  other 
in  Plumns  county  on  the  9th,  of  the  same 
month.  On  December  21,  1875,  Mr.  and 
Mrs.  Gloster  executed  to  Michael  Coffey 
and  Margaret  Gloster  a  deed,  absolute  In 
form,  of  all  that  part  of  the  land  situate 
in  Plunias  county.  Thedeed  was  given  to 
secure  the  payment  of  an  indebtedness 
from  Mr.  Gloster  to  the  grantees,  and  on 
its  payment,  in  July,  1879.  they  reconveyed 
the  property  to  him.  Meantime  be  re- 
mained in  possession  of  the  land,  using  it 
as  before.  On  November  17,  1886,  Mrs. 
Gloster,  for  the  Joint  benefit  of  herself  and 
husband,  executed,  in  duplicate,  a  new 
declaration  of  homestead  upon  all  the 
land  described  in  the  declaration  of  1874, 
and  two  other  quarter  sections,— one  situ- 
ate in  Plumas  county,  and  the  other  in  Si- 
erra county.  Each  copy  of  this  declara- 
tion was  in  fact  properly  acknowledged 
by  her,  but  the  certificates  of  acknowledg- 
ment were  defective  in  form,  in  that  they 
failed  .to  state,  as  required  by  statute, 
that,  upon  an  examination  without  the 
bearing  of  her  husband,  she  was  made  ac- 
quainted with  the  contentH  of  the  Instru- 
ment. One  of  the  copies  was  filed  for  rec- 
ord in  Plumas  county,  and  the  other  in 
Sierra  county,  on  the  22d  day  of  the  same 
month.  On  January  23, 1888,  the  defend- 
ant D.  M.  Gloster  executed  a  mortgage 
to  the  plaintiff's  assignor  upon  all  the  land 
in  Plumas  county  described  In  the  home- 
stead declaration  nf  1874,  and  upon  the 
two  quarter  sections  in  Sierra  county  de- 
scribed in  the  declaration  of  1886.  The 
plaintiff  commenced  this  action  to  fore- 
close that  mortgage,  making  Mr.  and  Mrs. 
Gloster  and  certain  other  parties  defend- 
ants. All  of  the  defendants,  except  Mrs. 
Gloster,  suffered  their  defaults  to  he  en- 
tered. 6bean8wered  and  set  np  In  defense 
of  the  action  the  two  declarations  of 
homestead,  executed  und  filed  for  record 
by  her,  as  before  stated.  The  court  below 
found  all  the  facts  alleged  in  the  com- 
plaint to  be  true  as  against  D.  M.  Gloster, 
and  also  found  that,  at  the  time  the  mort- 
gage was  executed,  there  was  a  valid 
homestead, coverlug  all  the  land  described 
in  the  declaration  of  1886,  and  hence  that 
the  mortgage  was  void.  Judgment  was 
accordingly  entered  in  favor  of  the  plain- 
tiff, and  against  D.  M.  Gloster,  for  the 
amount  found  dup,  and  in  favor  of  Mrs. 
Gloster,  dismissing  the  action  as  against 
her,  with  costs.  From  this  Judgment  In 
favor  of  Mrs.  Gloster,  and  from  an  order 
denying  his  motion  for  a  new  trial,  the 
plaintiff  appeals. 

1.  It  is  claimed  for  appellant  that,  when 
a  copy  of  the  homestead  declaration  of 
1874  w  as-filed  for  record  in  Sierra  county, 
the  land  described  therein  and  situated  In 
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tbat  county  immediately  became  and  con- 
stituted the  homestead  of  the  declarant, 
and  tbat  the  filing  of  the  other  copy  In 
Plumas  county  a  few  days  later  wan,  in 
effect,  an  attempt  to  select  a  second  home- 
stead while  the  first  was  la  force;  and  it  is 
argued  that,  as  one  cannot  have  two 
homesteads  at  the  same  time,  the  land  in 
Plumas  county  did  not  become  impressed 
with  the  character  of  homestead.  It  Is  ad- 
mitted, however,  tbat  a  valid  homestead 
may  be  declared  upon  land  situated  partly 
in  two  counties;  but  it  is  said  that  to 
effect  that  end  the  same  declaration  or 
paper  should  be  filed  In  each  county.  We 
do  not  think  this  claim  should  be  sus- 
tained. When  an  instrument  is  executed 
In  duplicate,  it  is,  in  effect,  but  one  instru- 
ment. Here  the  declaration  was  evidently 
executed  in  that  way  that  It  might  more 
conveniently  and  promptly  be  sent  to  the 
two  county  seats  for  record;  and,  if  it 
had  not  been  executed  In  duplicate,  it 
clearly  could  not  have  been  recorded  in 
both  counties  at  the  same  time,  and  yet 
In  that  event  the  objection  interposed 
would  seem  to  he  equally  tenable. 

2.  It  is  also  claimed  that  the  homestead 
must  be  limited  to  the  dwelling  bouse  In 
which  the  claimant  resided,  and  the  sepa- 
rately inclosed  two  acres  of  land  on  which 
it  was  situated.  This  claim  is  rested  upon 
the  theory  that  the  balance  of  the  land 
was  nsed  for  purposes  of  business,  and 
hence  was  not  subject  to  selection  as  a 
homestead.  But  it  in  well  settled  in  this 
state  that  a  farm  maybe  selected  as  a 
homestead.  In  Gregg  v.  Bostwick,  33 
Cal. 227,  it  is  said:  "Both  in  the  constitu- 
tion and  in  the  statute  the  word  'home- 
stead' is  used  in  its  ordinary  or  popular 
sense;  or,  in  other  words,  its  legal  sense 
is  also  its  popular  sense.  It  represents  the 
dwelling  house  at  which  the  family  re- 
sides, with  the  usual  and  customary  ap- 
purtenances, including  outbuildings  of  ev- 
ery kind  necessary  or  convenient  for  fami- 
ly use,  and  lands  used  for  the  purposes 
thereof.  If  situated  in  the  country,  it 
may  include  a  garden  or  farm.  If  situat- 
ed in  a  city  or  town,  It  may  include  one  or 
more  lots,  or  one  or  more  blocks."  Here 
It  was  proved  that  the  whole  tract  was 
used  as  a  farm  hy  its  owners,  principally 
for  pasturing  and  feeding  their  own  cows 
and  other  domestic  auimals,  though  some- 
times, when  there  was  more  pasturage 
than  was  necessary  for  their  animals,  they 
took  in  other  cuttle  topasture;  and,  when 
they  had  more  hay  than  their  animals 
would  consume  in  the  winter,  they  sold 
some  of  it.  But  these  facts  did  not.  In  our 
opinion,  make  the  farm  such  a  place  of 
business  as  to  bring  it  witliln  the  cases 
holding  that  property  used  for  business 
purposes  solely  cannot  be  selected  as  a 
homestead.  The  declaration  wus  in  prop- 
er form,  and,  when  filed  for  record,  we 
think  It  had  the  effect  to  impress  upon  the 
whole  farm  a  valid  homestead  claim. 

8.  It  Is  further  claimed  that  when  Mr. 
and  Mrs.  Gloster executed  their  deed  in  De- 
cember, 1875,  they  abandoned  their  home 
stead  upon  that  part  of  the  land  covered 
by  the  deed.  The  answer  to  this  claim  is 
that  "a  homestead  can  be  abandoned 
only  by  a  declaration  of  abandonment,  or 


a  grant  thereof,  executed  and  acknowl- 
edged." Section  1243,  Civil  Code.  Hero 
the  proof  is  clear  that  the  deed  was  given 
only  as  a  mortgage,  and  therefore  ft  did 
not  pass  the  title,  and  could  not  operate 
as  a  grant. 

4.  It  is  claimed  that  the  declaration  of 
1886  did  not  create  any  new  homestead 
rights,  for  the  reasons,  among  others,  (1 ) 
that  it  was  an  attempt  to  select  a  second 
homestead,  while  tbat  of  1874,  if  valid, 
was  still  in  force;  and  (2)  that  the  cer- 
tificates of  acknowledgment  attached 
to  the  declaration  were  not  in  the  form 
prescribed  and  made  necessary  by  the 
statute,  and  hence  it  was  not  entitled  to 
he  recorded.  It  is  admitted  by  respondent 
that  the  certificates  of  acknowledgment 
were  not  In  proper  form,  but  contended 
that,  notwithstanding  the  defects,  the 
declaration  might  still  be  filed  for  record, 
and  that,  when  so  filed.  It  constituted  a 
valid  homestead.  The  Civil  Code  has  the 
following  provisions:  "Sec.  1262.  In  or- 
der to  select  a  homestead,  the  husband  or 
other  head  of  a  family,  or,  In  case  the  hus- 
band bas  not  made  such  selection,  the  wife, 
must  execute  and  acknowledge,  in  the  same 
manner  as  a  grant  of  real  property  is  ac- 
knowledged, a  declaration  of  homestead, 
and  file  the  same  for  record.  Sec.  1263.  The 
declaration  of  homestead  must  contain " 
certain  specified  statements.  MSec.  1264. 
The  declaration  must  be  recorded  in  the 
office  of  the  recorder  of  the  county  in  which 
the  land  is  situated.  Sec.  1265.  From  and 
after  the  time  the  declaration  is  filed  for 
record,  the  premises  therein  described  con- 
stitute a  homestead,"  etc.  As  we  read 
these  sections,  the  requirement  is  impera- 
tive that  a  married  woman's  acknowledg- 
ment of  a  declaration  of  homestead  mast 
be  taken  and  certified  in  the  manner  pre- 
scribed by  section  1186  of  the  Civil  Codo* 
and  it  was.  In  effect,  so  held  In  Beck  v. 
Soward,  76  Cal.  527, 18  Pac.  Rep.  650.  The 
certificate  must  be  attached  to  the  declara- 
tion, and  the  paper  may  then  be  filed  for 
record,  and  constitute  a  homestead;  but. 
If  the  certificate  is  not  made  in  subtantial 
conformity  to  the  requirements  of  the  stat- 
ute, the  paper  is  not  entitled  to  record, 
and,  if  filed  and  recorded,  it  will  not 
constitute  a  homestead.  Looking  at  the 
whole  record,  we  conclude  that  Mrs. 
Gloster  had  a  valid  homestead  upon  all  the 
land  described  in  her  declaration  of  1874, 
and  as  to  that  land  that  the  mortgage 
was  void,  but  tbat  the  plaintiff  was  enti- 
tled to  have  his  mortgage  foreclosed  npon 
the  quarter  section  in  Sierra  county,  which 
was  covered  by  It,  and  not  included  in  the 
homestead.  The  judgment  aud  ord«»r 
should  therefore  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  court 
below  to  modify  its  judgment  in  accord- 
ance with  the  views  above  expressed. 


•The  section  provides:  "The  acknowledgment 
of  a  married  woman  to  an  instrument  purport- 
ing to  be  executed  by  her  must  not  be  taken 
unless  she  is  made  acquainted  by  the  officer 
with  the  contents  of  the  instrument,  on  an  ex- 
amination without  the  hearing  of  her  husband; 
nor  certified,  unless  she  thereupon  acknowl- 
edges to  the  officer  that  she  executed  the  in- 
strument, and  that  she  does  not  wish  to  retract 
such  execution." 
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We  concur:   8EARLS,  C;  HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion,  the  judgment  and 
order  are  reversed,  and  the  cause  remand- 
ed, with  directions  to  the  court  below  to 
modify  its  Judgment  In  accordance  with 
the  views  herein  expressed. 


(98  Cal.  193) 
WEILL  v.  LIGHT,  Justice  of  the  Peace. 
(No.  18,005.) 
(Supreme  Court  of  California.   April  25,  1893.) 
Whit  op  Review. 
A  writ  of  review  will  not  be  granted 
until  after  the  time  has  expired  for  taking  an 
appeal. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Sun  Joa- 
quin county;  Joseph  H.  Budd,  Judge. 

Proceedings  by  R.  Weill  for  writ  to  re- 
view a  judgment  rendered  by  Charles 
Light,  a  justice  of  the  peace.  From  a  judg- 
ment annulling  the  said  judgment,  defend- 
ant appeals.  Reversed. 

J.  B.  Webster  and  L.  W.  Elliott,  for  ap- 
pellant. Loutitt,  Woods  &  Levlnsky,  for 
respondent. 

VANCLIEF,  C.  This  Is  an  appeal  from 
a  judgment  of  the  superior  court  of  San 
Joaquin  county,  annulling  a  judgment  of 
a  justice  of  the  peace  upon  a  writ  of  re- 
view. The  action  in  which  the  judgment 
of  the  justice  of  the  peace  was  rendered 
was  brought  by  the  History  Company,  a 
corporation,  against  R.  Weill,  to  recover 
from  the  defendant  therein  the  sura  of 
f 86.70  for  certain  books  alleged  to  have 
been  sold  to  the  defendant  by  tho  plaintiff, 
and  a  judgment  by  default  was  rendered 
by  the  justice  of  the  peace  for  the  sum  de- 
manded on  the  29th  day  of  January,  1892. 
The  writ  of  review  was  issued  by  the  su- 
perior court,  and  served  on  the  justice  of 
the  pence,  on  the  16th  day  of  February, 
1892.  It  is  claimed  by  counsel  for  respond- 
ent here  that  the  justice's  court  exceeded 
its  jurisdiction,  because  there  was  no  valid 
service  of  summons  on  the  defendant, 
Weill.  On  the  other  hand,  appellant's 
counsel  contend  (1)  that  service  of  sum- 
mons was  waived  by  an  appearance  of  the 
defendant;  and  (2)  that  defendant  might 
have  appealed  from  the  judgment  of  the 
justice's  court,  as  the  time  within  which 
such  appeal  might  have  been  taken  had 
not  expired  when  the  writ  of  review  was  Is- 
sued and  served.  I  think  thissecond  point 
of  appellant  roust  be  sustained,  and  that 
it  Is  finally  decisive  of  the  case  in  favor  of 
the  appellant.  It  is  too  well  settled  to  ad- 
mit of  doubt  that  the  writ  of  review  will 
not  be  granted  on  the  petition  of  a  party 
who  is  entitled  to  appeal  from  the  order 
or  judgment  of  which  he  complains.  Stutt- 
melster  v.  Superior  Court,  71  Cal.  822,  12 
Pac.  Rep.  270,  and  cases  there  cited.  See, 
also,  Heinlen  v.  Phillips.  88  Cal.  557, 26  Pac. 
Rep.  366.  I  think  the  judgment  should  be 
reversed,  and  the  superior  court  directed 
to  dismiss  the  proceeding. 

We  concur:  BELCH ER,  C. ;  HAYNES, C. 
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PER  CURIAM.  For  the  reasons  given 
in  the  foregoing  opinion  the  judgment  is 
reversed,  and  the  superior  court  is  directed 
to  dismiss  the  proceeding. 


(98  Cal.  179) 

CITY  OF  FRESNO  v.  FRESNO  CANAL  & 

IRRIGATION  CO.  et  al.  (No.  18,034.) 
(Supreme  Court  of  California.  April  24,  1893.) 
Irrigation  —  Canal  through  City —  Nuisance- 
Action  to  Abate  —  Inconsistent  Findings  — 
Decree  Destroying  Property. 
_  1.  In  an  action  by  a  city  against  an  Irri- 
gating canal  company  to  enjoin  the  operation 
of  its  canal  along  one  of  plaintiff's  streets, 
and  abate  it  as  a  nuisance,  the  court  found, 
inter  alia,  that  said  canal  can  be  constructed 
below  the  surface  of  the  street,  and  covered  up 
so  that  it  will  not  be  an  obstruction  to  the 
street.  Held,  that  such  finding  is  inconsistent 
with  a  finding,  or  contlusion  of  law,  that  "said 
canal,  where  it  traverses  the  streets  of  said  city, 
is  a  nuisance  per  se,"  and  a  judgment  granting 
an  injunction,  and  ordering  the  nuisance  abated, 
must  be  reversed. 

2.  It  appeared  that  the  canal  was  con- 
structed at  great  expense,  more  than  five  years 
before  the  incorporation  of  plaintiff,  and  eleven 
years  before  the  suit  was  brought,  and  had 
ever  since  been  used  by  the  canal  company  ad- 
versely to  all  the  world;  that  the  proprietors 
of  the  land  where  the  city  is  located  induced 
such  company  to  run  its  canal  through  the 
town,  and  located  the  latter  on  the  assurance 
that  the  company  would  do  so;  that  the  su- 
pervisors were  consulted  at  the  time,  and  made 
no  objections;  that  taxes  on  the  canal  were 
paid  to  the  city,  and  its  trustees,  by  ordinances 
and  official  acts,  recognized  its  existence;  that 
a  mill  of  the  company  was  erected  at  an  ex- 
pense of  nearly  $100,000;  that  there  are  other 
expensive  mills  on  the  canal  operated  by  its 
waters;  that,  after  leaving  the  city,  the  canal 
distributes  water  for  the  irrigation  of  many 
farms;  and  that  it  can  be  constructed  below 
the  street  and  covered  so  that  the  surface  can 
be  restored  to  its  former  condition.  Held,  that 
a  decree  ordering  the  canal  to  be  abated  aa  a 
nuisance  by  filling  it  up  was  erroneous. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris, 
Judge. 

Action  by  the  city  of  Fresno  against  the 
Fresno  Canal  &  Irrigation  Company  and 
the  Fresno  Milling  Company  to  enjoin 
and  abate  as  a  nuisance  such  irrigation 
company's  canal,  which  runs  along  cer- 
tain streets  of  such  city,  and  on  the  banks 
of  which  such  milling  company  has  erect- 
ed a  mill.  From  a  decree  granting  the  re- 
lief prayed,  and  ordering  the  nuisance 
abated  by  filling  the  canal,  defendants  ap- 
peal. Reversed. 

T.  P.  Ryan,  for  appellants.  Reel  B.  Ter- 
ry, C.  C.  Merriam,  and  Church  &  Cory,  for 
respondent. 

McFARLAND,  J.  This  action  was 
brought  by  the  city  o!  Fresno,  in  its  cor- 
porate capacity,  to  obtain  a  decree  abat- 
ing as  a  nuisance  a  certain  ditch  or  canal 
owned  by  the  Fresno  Canal  &  Irrigation 
Company,  and  which  runs  through  parts 
of  certain  streets  of  said  city.  The  Fres- 
no Milling  Company,  which  bad  purchased 
water  from  the  ditch  of  the  other  defend- 
ant, and  had  built  a  large  flouring  mill  on 
the  banks  of  the  canal,  was  also  made  a 
party  defendant.   The  court  declared  the 
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canal  a  nuisance  per  se,  and  ordered  It  to 
be  entirely  abated ;  that  Is,  filled  np  and 
entirely  destroyed.  From  the  Judgment, 
and  from  an  order  denying  a  new  trial, 
said  defendant  the  Fresno  Milling  Compa- 
ny a  p  pea  Ik. 

The  aaid  canal  was  constructed  at  great 
expense  more  than  five  years  before  the 
incorporation  of  said  city ;  the  mill  of  the 
mllliog  company  was  erected  at  an  ex- 
pense of  nearly  $100,000;  other  expensive 
and  costly  mills  have  been  erected  upon 
the  banks  of  the  canal,  and  are  operated 
by  Its  waters:  and  the  canal,  after  leav- 
ing the  city,  distributes  waterfor  tbe  Irri- 
gation of  many  farms.  There  are  there- 
fore many  equitable  considerations  in  fa- 
vor of  defendants;  and  such  large  proper- 
ties should  not  be  thus  utterly  destroyed, 
unless  such  result  necessarily  follows 
from  an  application  of  the  rules  of  law. 
It  appears  that  In  1874  the  land  now  com- 
posing the  city  of  Fresno,  and  a  very  large 
body  of  land,  consisting  of  many  thou- 
sands of  acres,  adjoining  it,  was  tbe  prop- 
erty of  the  Contract  &  Finance  Company, 
and  that  in  said  year  the  agents  of  snld 
company  visited  that  locality  for  the  pur- 
pose or  selecting  a  site  for  a  new  town  or 
city.  They  consulted  Mr.  M.  J.  Church, 
who  was  the  president  and  superintend- 
ent of  the  said  defendant  the  Fresno  Canal 
&  Irrigation  Company,  as  to  a  proper 
town  site.  They  wanted  a  place  to  which 
water  could  be  brought,  saying  that** a 
town  without  a  stream  of  water  was  no 
town  at  all."  Church  informed  them  that 
the  | dace  where  the  city  of  Fresno  was 
afterwards  located  could  be  more  readily 
supplied  with  water  than  any  other  part 
of  the  territory  designated,  and  that  he 
would  pledge  himself  that  his  company 
would  put  a  stream  of  water  through  that 
place  if  they  located  the  town  there. 
Upon  that  assurance  the  town  was  short- 
ly afterwards  located  ut  that  place.  Aft- 
erwards the  projectors  of  the  town,  fear- 
ing that  Church  might  fail  to  bring  In  the 
water,  offered  him  inducements  in  the  way 
of  both  money  and  land  to  bring  It  in. 
The  ditch  was  commenced  by  Church's 
company  about  1874,  and  was  completed 
about  1878  or  1R80,  the  water  being 
•brought  Into  the  town  through  the  ditch 
in  1880.  The  board  of  supervisors  of  the 
county  were  consulted  about  the  matter, 
and  made  no  objection  to  tbe  building  of 
the  ditch,  although  no  formal  action  was 
taken  by  the  board  upon  the  subject. 
The  company  defendant  has  continuously 
used  the  ditch  from  1880  to  the  present 
time.  Tbe  corporation  plaintiff, thecity  of 
Fresno,  was  not  incorporated  until  Octo- 
ber, 1885.  This  action  was  not  commenced 
until  December,  1891.  At  the  time  the 
ditch  was  in  course  of  construction,  the 
defendant  was  urged  to  build  it  by  the 
persons  who  then  owned  all  the  property 
in  what  Is  now  the  city  of  Fresno;  but 
in  1876  the  owner  of  the  property  made  a 
deed  to  Fresno  county,  "granting  a  per- 
petual right  of  way  to  public  streets  and 
alleys"  of  said  proposed  town  or  city. 
After  the  plaintiff  was  incorporated,  its 
trustees,  by  ordinances  and  official  acts 
regularly  done,  recognized  the  existence  of 
said  canal.    The  canal  was  assessed  in 


1888,  and  thecity  tax  paid  thereon.  Tbe 
court  finds  that  "about  the  year  1880,  be- 
fore the  Incorporation  of  the  city  of  Fres- 
no, a  canal  or  a  ditch  was  built  through 
certain  streets  of  said  city  by  the  defend- 
ant tbe  Fresno  Canal  &  Irrigation  Com- 
pany, and  has  been  maintained  and  used 
by  said  company  ever  since,  uninterrupt- 
edly, continuously,  and  adversely  to  all 
the  world,  but  without  color  of  title." 
The  words  ■  without  color  of  title"  are  of 
no  significance  here,  because  the  defend- 
ant bad  actual,  and  not  merely  construct- 
ive, possession  of  the  canal;  and,  of 
course,  as  against  private  persons,  tbe 
said  defendant  would  have  acquired  a  per- 
fect title  by  prescription. 

It  is  contended,  however,  by  respond- 
ent, that,  as  the  streets  were  dedicated 
to  the  public  In  1876,  the  appellant  could 
acquire  no  right  to  any  part  thereof  by  ad- 
verse user;  and  this,  of  course,  is  the  gen- 
eral rule.  If,  however,  it  were  necessary 
to  discuss  the  proposition  here,  it  is  not 
clear  under  tbe  law  that  in  this  case  an  es- 
toppel in  pais  cannot  be  invoked  by  appel- 
lants as  against  the  respondent.  In  2  Dil- 
lon's Municipal  Corporations  tbe  author, 
after  reviewing  tbe  subject  at  great 
length,  and  referring  to  many  authorities, 
uses  this  language,  which  seems  to  be  tbe 
result  of  such  authorities:  "The  author 
cannot  consent  to  the  doctrine  that,  as 
respects  public  rights,  municipal  corpora- 
tions are  Impliedly  within  ordinary  limi- 
tation statutes,  it  is  unsafe  to  recognise 
such  a  principle.  But  there  is  no  danger 
In  recoenlflng  the  principle  of  an  estoppel 
in  pais  as  applicable  to  exceptional 
cases,  since  this  leaves  the  courts  to  decide 
the  question,  uot  by  the  mere  lapse  of 
time,  but,  upon  all  the  circumstances  of 
tbe  case,  to  bold  tbe  public  estopped  or 
not,  as  right  and  Justice  may  require." 
Section  675.  And  many  cases  are  cited  by 
tbe  author,  mainly  from  Illinois.  Indiana, 
Iowa,  and  Ohio, — all  exceptional  cases,— 
in  which  the  doctrine  of  estoppel  in  pais 
was  successfully  invoked  as  against  tbe 
public;  and  the  case  at  bar  seems  to  be  as 
safely  within  the  rule  as  are  many  of  tbe 
esses  there  cited.  But  we  do  not  deem  it 
necessary  to  determine  absolutely  wheth- 
er or  not  that  rule  would  apply  to  tbe 
case  at  bar.  for  we  think  that  in  this  case 
another  principle  comes  into  play. 

Tbe  court  finds  "that  said  canal  is  an  ir- 
rigating ditch;  that  it  flows  out  west  of 
the  city,  and  is  there  distributed,  and  sup- 
plies water  for  tbe  irrigation  of  many 
farms;  tbat  within  the  city  extensive  and 
costly  mills  for  the  purpose  of  crushing 
grain  and  manufacturing  flour  have  been 
erected  oa  its  banks,  to  be  operated  by 
its  waters;  that  these  industries  would 
be  injured  should  tbe  canal  be  prevented 
from  running  within  tbe  city."  The 
court  also,  in  finding  14,  finds  "  that  said 
canal  can  be  constructed  below  the  sur- 
face of  said  street,  and  covered  up  in  such 
a  manner  that  the  surface  of  said  street 
can  be  restored  to  Its  former  condition, 
so  that  it  will  not  be  an  obstruction  to 
the  free  use  and  enjoyment  and  travel  of 
euid  street."  The  constitution  of  tbe 
state  (section  1,  art.  14)  declares  tbat 
"the  use  of  all  water  now  appropriated, 
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or  that  may  be  hereafter  appropriated,  for 
sale,  rental,  or  distribution,  is  hereby  de- 
clared to  be  a  public  use."   See,  also,  Peo- 

Sle  v.Stephens,  62  Cal.  209 :  MeCrary  v. 
eaodry,67  Cal.  120.  7  Pac.  Rep.  264;  Fres- 
no Co.  v.  Fowler  Switch  Canal  Co..  68  Cal. 
859,  9  Pac.  Rep.  809.  And  the  statutes  of 
the  state  recognise  ditches  and  canals  as 
of  pnblic  ose.  and  regulate  such  use.  For 
instance,  section  551  of  the  Civil  Code  pro* 
vides  that,  where  they  cross  or  are  on  the 
lines  of  public  highways,  their  works 
"must  be  so  laid  and  constructed  as  not 
to  obstruct  public  highways. "  The  canal 
of  the  defendants  was  constructed  in  the 
face  of,  aud  without  objection  by,  the  su- 
pervisors of  the  county  or  the  public,  and 
the  city  of  Fresno,  when  it  was  incorpo- 
rated, found  said  canal  occupying  parts  of 
certain  streets  in  the  city  which  it  then 
took  control  of.  Under  these  circumstan- 
ces, if  the  nuisance  consists  merely  in  the 
manner  in  which  the  canal  is  conducted 
and  managed,  it  is  a  nuisance  which  can 
be  remedied  without  a  total  destruction 
of  the  property,  and  the  rule  stated  in 
McMeuomy  v.  Baud,  87  Cal.  184,  26  Pac. 
Rep.  795,  should  be  anplied;  that  is.  the 
appellant  should  be  enjoined  from  conduct- 
ing thecanal  in  su.cn  a  manner  as  to  make 
it  a  nuisance,  but  n  total  destruction  of 
the  property  should  not  be  decreed.  This 
rule  has  been  applied  as  against  a  public 
corporation.  In  Shepard  v.  People,  40 
Mich.  4S7,  the  appellant  was  indicted  for 
causing  a  public  nuisance  within  the  city 
of  Pontlac  by  maintaining  a  milldam 
therein,  and  the  trial  court,  in  its  Judg- 
ment, ordered  that  the  dam  should  be  re- 
moved; but  the  appellate  court  reversed 
that  part  oi  the  Judgment,  saying:  "Prop- 
erty is  not  to  be  destroyed  until  its  de- 
struction is  lawfully  ascertained  to  be  nec- 
essary in  order  to  stop  the  nuisance,  and 
then  no  other,  and  no  more,  is  to  be  de- 
stroyed than  is  thus  determined  to  he 
needful  to  effect  that  object."  Many 
cases  are  cited.  See,  also,  People  v.  Al- 
bany, 11  Wend.  589.  But  in  the  case  at 
bar  the  findings  do  not  clearly  set  forth 
what  the  real  facts  are.  Finding  14, 
above  quoted,  is  inconsistent  with  other 
findings,  and  particularly  with  the  state- 
ment (whether  consideied  as  a  finding  of 
fact  or  a  conclusion  of  law)  that  "said 
canal,  where  it  traverses  the  streets  of 
aaid  city,  is  a  nuisance  perse;"  aud  for 
this  reason  the  judgment  and  order  must 
be  reversed.  Judgment  and  order  re- 
versed, and  new  trial  ordered. 

We  concur:  DE  HAVEN,  J.;  FITZ- 
GERALD, J. 

ySi  Oil.  184) 

MAWHINNEY  v.  SOUTHERN  INS.  CO. 
(No.  14,763.) 

(Supreme  Court  of  California.   April  24,  1803.) 

Fire  Insurance  Polict  — Action  for  Loss  op 
Harvesting  Machine— Location  op  Property 
— Evidence. 

Jn  on  action  on  a  fire  insurance  policy 
on  a  harvesting  machine  while  "operating  in 
the  grain  fields,  and  in  transit  from  place  to 
place  in  connection  with  harvesting,  in '  a  cer- 

v.32i\no.l3— 60 


tain  county,  it  appeared  that  the  machine  was 
moved,  the  day  after  the  policy  was  Issued, 
from  the  place  where  it  had  been  stored  since 
the  previous  harvesting  season,  to  a  blacksmith 
shop,  to  be  repaired  in  order  to  fill  contracts  for 
cutting  grain.  While  near  such  shop,  eight 
days  after  being  taken  thereto,  and  about  the 
day  the  harvesting  season  commenced,  the  ma- 
chine was  burned.  Held,  that  it  was  not  "op- 
erating in  grain  fields,"  or  "in  transit  from  place 
to  place  in  connection  with  harvesting,"  at  the 
"me  it  was  destroyed.  Paterson,  Garoutte, 
and  McFarland,  JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Fresno  county ;  M.  K.  Harris,  Judge. 

Action  by  Mawhinney  against  the  South- 
ern Insurance  Company  on  a  Ore  insurance 
policy.  From  a  judgment  for  plaintiff, 
i.  ifendant  appeals.  Reversed. 

T.  C.  Van  Ness  and  J.  P.  Meux,  for  ap- 
pellant.  Church  &  Cory,  for  respondent. 

HARRISON,  J.  The  defendant  made 
this  policy  or  insurance  in  favor  of  the 
plaintiff's  assignor,  by  which  It  insured 
him,  to  an  amount  not  exceeding  $S00,  for 
the  term  of  three  months from  June  2,1890, 
against  loss  or  damage  by  fire  to  the  fol- 
lowing described  property,  "  while  located 
and  coutainedas  described  herein. and  not 
elsewhere,  to  wit:  Threshing  outfit  in  the 
field.  $800  on  one  combined  harvester, 
complete,  all  while  owned  by  assured,  and 
known  as  'Barrett's  harvesting  machine 
and  outfit,'  und  operating  in  the  grain 
fields, and  in  transit  from  place  to  place  in 
connection  with  harvesting,  in  Fresno 
county,  Cala."  The  harvester  was  de- 
stroyed by  fire  June  10, 1880,  and  in  an  nc- 
tion  upon  the  policy  the  complaint  alleged 
that  its  destruction  occurred  "while  in 
transit  from  L  street,  fn  Fresno,  the  place 
when*  the  same  was  at  the  time  of  said  in- 
surance, to  the  grain  fields,  for  use  in  con- 
nection with  the  harvest  in  said  Fresno 
county."  This  allegation  was  denied  by 
the  defendant,  and  was  the  issue  upon 
which  the  cause  was  tried.  At  the  close 
of  the  plaintiff's  case  the  defendant  moved 
for  a  nonsuit  upon  the  ground  that  the 
evidence  failed  to  sustain  this  allegation  of 
the  complaint.  The  court  denied  the  mo- 
tion, and,  the  defendant  declining  to  offer 
any  evidence,  Judgment  was  rendered  in 
favor  of  the  plaintiff,  from  which,  and  au 
order  denying  a  uew  trial,  the  defendant 
has  appealed. 

At  the  date  of  the  policy  the  harvester 
was  in  a  building  on  h  street,  in  the  city 
of  Fresno,  where  it  had  been  stored  since 
the  previous  season,  and  on  the  next  day 
after  the  policy  was  Issued  it  was  takeu 
to  a  blacksmith  shop  in  the  city  of  Fresno, 
about  a  quarter  of  a  mile  distant,  for  gen- 
eral repairs,  where  It  remained  until  it 
was  destroyed,  on  the  night  of  June  10th. 
The  plaintiff  testified:  "The  machine  had 
never  got  to  the  grain  fields  when  It  was 
burned,  but  was  left  at  thin  shop  for  the 
purpose  of  repairs.  I  helped  to  take  it 
there.  It  had  never  been  taken  from  the 
shop  after  being  carried  there."  Barrett, 
the  plaintiff's  assignor,  to  whom  the  poli- 
cy was  issued,  testified  that  "it  required 
about  $175  worth  of  repairs  upon  the  har- 
vester to  put  it  in  a  condition  to  be  used, 
and  took  about  two  weeks  to  iepair  it. 
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I  took  the  machine  straight  from  Mr.  Ma- 
whlnney's  place  to  the  shop,  on  the  other 
aide  of  the  railroad  track,  about  a  mile 
from  Mr.  Ma  whlnney's  place.  It  had  not 
been  used  at  all  prior  to  that,  when  car- 
ried to  the  shop  for  repairs,  and  there  it 
stood  until  it  burned.  It  stood  about 
sixty  or  one  hundred  feet  away  from  the 
shop,  with  several  machines  between  It 
and  the  shop.  None  were  burned,  except 
this  one.  Neither  was  the  shop  burned.  1 
had  never  carried  it  into  the  field,  nor  put 
it  to  any  use,  after  the  insurance  was  pro- 
cured, nor  used  it  in  any  way,  except  to 
take  it  to  the  shop  for  repairs,  and  bad 
not  taken  it  from  anyplace  with  a  view  of 
harvesting  at  that  time,  and  nothing  had 
been  done  in  the  way  of  harvesting  that 
season ;  only  the  repairs  I  have  stated.  I 
mean  I  bad  taken  it  to  the  shop  for  the 
purpose  of  repairs,  and- with  a  view  of  go- 
ing into  the  field  for  harvesting  as  soon  as 
it  was  ready,  and  used  it  for  no  other  pur- 
pose during  that  season."  Upon  this  tes- 
timony the  nonsuit  should  have  been 
granted.  The  harvester  was  not.  "operat- 
ing in  the  grain  fields, "  or  "  in  transit  from 
place  to  place  In  connection  with  harvest- 
ing, "at  the  time  it  was  destroyed.  It  had 
not  been  used  at  all  in  connection  with 
harvesting  during  that  Reason,  and  the 
testimony  of  Barrett  that  It  required 
about  two  weeks  to  make  such  repairs  as 
would  put  it  in  a  condition  to  be  used 
shows  that  it  could  not  have  been,  at  the 
time  of  the  loss,  in  transit  from  place  to 
place  "in  connection  with  harvesting." 
The  policy  purported  to  be  on  a  "thresh- 
ing outfit  in  the  field,"  and  its  terms  did 
not  cover  the  harvester  while  it  was  at  a 
blacksmith  shop  for  repairs,  and  it  cannot 
he  said  that  while  it  was  at  the  shop  in 
Fresno,  to  which  it  had  been  taken  for  the 
purpose  of  putting  it  in  repairs  for  the  sea- 
son, it  was  in  transit  "from  place  to  place, 
in  connection  with  harvesting,"  any  more 
than  if  it  had  been  sent  to  San  Francisco 
for  repairs,  und  had  been  there  destroyed. 
An  Insurer  is  not  liable  except  upon  proof 
that  the  loss  has  occurred  within  the 
terms  of  the  policy,  and  when  making  the 
policy  lie  is  at  liberty  to  select  the  char- 
acter of  the  risk  he  will  assnme.  If  the 
terms  of  this  risk  are  distinct,  and  with- 
out ambiguity,  the  assured  cannot  com- 
plain if  the  risk  assumed  does  not  cover 
the  loss.  The  locality  of  the  property,  as 
well  as  its  custody,  and  the  incidental  care 
that,  by  reason  of  such  locality  and  custo- 
dy, the  property  will  naturally  receive,  are 
elements  which  enter  into  a  consideration 
of  the  risk  to  be  assumed;  and.  if  they 
are  made  a  part  of  the  conditions  of  the 
policy  they  must  be  observed  by  the  as- 
sured, as  fully  as  any  other  conditions, 
before  the  insurer  can  be  mnde  liable  for  a 
loss.  In  the  present  case  the  insurer  would 
reasonably  assume  that  the  harvester 
would  be  under  greater  care  and  watch- 
fulness while  it  was  actually  operating  in 
the  fields,  or  in  transit  from  place  to  place 
for  such  purpose,  than  if  left  standing,  un- 
housed and  uncared  for,  in  open  grounds 
near  a  blacksmith  shop.  But,  whatever 
may  have  been  the  motlvesfor  limiting  the 
extent  of  his  risk,  he  cannot  be  made  lia- 


ble for  a  loss  that  was  not  covered  by  the 
risk  assumed  in  the  policy. 
The  Judgment  and  order  are  reversed. 

We  concur:  BEATTY,  C.  J.;  DE  HA- 
VEN, J.;  FITZGERALD,  J. 

PATEKSON,  J.  I  dissent.  The  plain- 
tiff testified  that  the  harvesting  season  is 
Fresno  county  commenced  about  the  10th 
of  June;  that  the  machine  was  sent  to  the 
blacksmith  for  repairs,  which  were  nearly 
completed  when  it  was  burned.  I.  N.  Bar- 
rett testified  that  the  object  of  taking  the 
machine  to  the  blacksmith  shop  was  to 
repair  it  for  work  in  the  field ;  that  a  con- 
tract had  been  made  for  cutting  grain,  and 
that  he  had  made  arrangements  to  take 
the  machine  out  to  the  field  on  the  11th 
day  of  June,  or  as  soon  as  the  necessary 
repairs  werecompleted ;  that  one  contract 
had  been  made  for  harvesting  before  the 
machine  left  plaintiff's  place,  and  auotber 
contract  after  it  reached  the  shop,  but  no 
work  had  been  done  with  it  that  season. 
Upon  this  showing  I  think  the  motiou  for 
a  nonsuit  was  properly  denied.  The  tak- 
ing of  the  machine  from  the  place  where  it 
was  housed  to  the  shop,  and  the  work 
done  upon  it  th«re,  were  acts  done  "in 
connection  with  harvesting,  "—as  much  so 
as  if  the  machine  had  already  been  in  oper- 
ation, and  had  been  returned  to  the  shop 
for  repairs.  The  plaintiff,  when  be  took 
it  out  lor  repairs, intended,  not  to  return  it 
to  the  place  where  it  had  been  stored,  but 
to  continue  on  to  the  field  of  operations  as 
soon  as  the  necessary  repairs  were  com- 
pleted. If  the  plaintiff  had  actually  en- 
tered the  field  he  was  to  harvest,  although 
he  knew  that  the  machine  needed  repair, 
and  had  returned  to  the  blacksmith  shop, 
there  would  be  no  question  whatever  of 
his  right  to  recover  herein.  The  law  did 
not  require  of  him  such  a  vain  thing. 
Contracts  had  been  made  Tor  the  harvest- 
ing of  crops,  and  the  machine  was  "in 
transit  from  place  to  place,  in  connection 
with  harvesting,"  within  the  meaning  of 
that  language,  as  used  in  the  policy,  when 
it  was  destroyed  by  fire.  It  is  evident  that 
by  the  terms  of  the  provision  of  the  policy 
quoted  the  parties  intended  that,  so  Iook 
as  the  machine  remained  in  the  house  or 
shed  on  plaintiff's  place  where  it  had  been 
stored  for  the  winter,  the  company  should 
not  be  liable,  but  that  as  soon  as  it  was 
removed  therefrom,  and  started  out  to 
operate  in  the  grain  fields,  the  company 
should  become  liable.  A  machine  is  not  so 
likely  to  be  burned  when  in  the  bands  of 
a  crew  of  threshers  as  when  stored  in  a 
hay  barn,  nor  it  Is  so  likely  to  be  burned 
when  on  the  road,  or  when  standing  in 
front  of  a  blacksmith  shop  for  repairs. 
When  plaintiff  took  the  machine  from  its 
storehouse,  his  intention  was  to  commence 
operations  in  the  (train  fields  he  had  prom- 
ised to  harvest.  The  stop  made  at  the 
shop  for  repairs  was  merely  incidental  to 
the  main  object,  viz.  actual  work  in  the 
harvest  field  towards  which  they  were 
headed. 

We  concur:  UAROOTTE,  J.;  Mc FAR- 
LAND,  J. 
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TURNER  v.  COFFMAN.   (No.  19,358.) 
(Supreme  Court  of  California.  April  7, 1898.) 
In  bank. 

From  a  judgment  in  favor  of  Turner,  Coffman 
appeals.   Motion  to  dismiss  appeal.  Denied. 

Blackstock  &  Ewing,  for  respondent 

PER  CURIAM.  Motion  to  dismiss  appeal  for 
failure  to  file  transcript  of  the  record  within  the 
time  prescribed  bv  section  1,  of  rule  2. 

The  clerk's  certificate  shows  that  a  statement  of 
the  case  was  settled  and  filed  on  February  10th. 
This  gave  the  appellant  all  of  March  22d  to  file  the 
record  in  compliance  with  the  rule.  The  notice 
of  this  motion  was  prematurely  served  on  March 
21st,  which  is  also  the  date  of  the  clerk's  certifi- 
cate.  Motion  denied. 


(50  Kan.  591) 

RILEY  et  al.  v.  8TEIN  et  al. 
(Supreme  Court  of  Kansas.  Feb.  11, 1893.) 
Easement— How  Cheated. 
'  The  owners  of  certain  town  lots  agreed  to 
so  arrange  and  divide  the  same  as  that  they  would 
face  on  Fourth  instead  of  Quincy  street,  in  the 
city  of  Topeka,  as  originally  platted,  and  for  the 
accommodation  of  purchasers  set  apart  a  strip  of 
ground  12  feet  wide  on  the  north  side  of  one  of  the 
loto,  to  be  at  some  future  time  used  as  an  alley. 
They  afterwards  conveyed  to  a  purohaser,  with 
the  usual  appurtenances,  25  feet  off  of  the  west 
end  of  said  lots,  reserving  a  strip  of  ground  12 
feet  wide  across  the  north  end  of  the  tract  re- 
served for  use  as  a  private  alley  for  all  of  said 
lots,  and  also  a  right  of  way  over  and  across  said 
12-foot  strip;  and  also  deeded  to  other  parties 
portions  of  said  lots,  describing  the  tracts  so  con- 
veyed as  running  to  an  alley  or  along  an  alley. 
Held  that,  while  the  grantors  reserved  the  owner- 
ship in  the  strip  designated  as  a  private  alley,  the 
several  grantees  acquired  an  easement  over  the 
strip  of  land  referred  to  as  against  the  grantors. 
(Syllabus  by  Green,  C.) 

Com missi oners'  decision.  Error  from 
district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

Action  by  Elsie  R.  Riley  and  others 
against  Anna  Stein  nnd  another  to  enjoin 
defendants  from  obstructing  a  private  al- 
ley. There  was  judgment  for  defendants, 
and  plaintiffs  bring  error.  Reversed. 

J.  C.  Clark  and  Eugene  Wolfe,  for  plain- 
tiffs in  error.  S.  B.  Isenhart  and  H.  C. 
Root."  for  defendants  in  error. 

GREEN,  C.  This  was  an  action  brought 
by  the  plaintiffs  in  error  to  perpetually 
enjoin  Anna  and  William  C.  Stein  from 
closing  up  or  obstructing  a  certain  tract 
of  land  which  was  claimed  to  be  a  private 
alley.  On  the  9th  day  of  June.  1882,  Anna 
Stein  owned  the  fee  in  lots  107,  105,  and 
the  south  halt  of  103,  and  Anna  and  Wil- 
liam C.  Stein,  her  husband,  were  the  own- 
ore  of  the  north  half  of  lot  103,  and  all  of 
lots  101  and  99;  all  situated  on  Quincy 
street,  in  the  city  of  Topeka.  in  Shawnee 
county.  It  seems  that  the  owners  of  said 
lots  arranged  to  divide  them  so  they 
should  face  on  Fourth  street  instead  of 
Quincy,  as  originally  surveyed  and  platted, 
and  that  for  the  accominodutiou  of  the 
purchasers  who  might  purchase  parcels  of 
this  land  with  frontage  on  Fourth  street 
there  should  be  set  apart  a  strip  of  ground 
12  feet  wide  on  the  north  side  of  lot  99, 


on  Quincy  street,  to  be  at  eomefn  tore  time 
used  by  the  owners  of  the  several  lots  or 
parcels  of  land  to  be  conveyed  by  them 
on  Fourth  street  for  a  private  alley;  and 
Stein  and  wife,  it  seems,  intended  and  de- 
signed to  so  reserve  the  12  feet  of  land  for 
this  purpose  before  they  sold  any  of  the 
land.  On  June  9, 1882,  Anna  and  William 
C.  Stein,  through  an  agent  of  theirs,  sold 
and  deeded  to  James  II.  Johnson  the  fol- 
io whig  described  parcel  of  land,  together 
with  all  of  the  appurtenances,  to  wit: 
"The  west  25  feet  of  lots  numbered  99. 101, 
103,  105.  and  107,  on  Quincy  street.  In  the 
city  of  Topeka,  except  a  strip  twelve  feet 
wide  across  the  north  end  of  said  tract, 
reserved  for  use  as  a  private  alley  for  all 
of  said  lots;  also  a  right  of  way  over  and 
across  said  twelve-foot  strip. "  These  five 
lots,  being  located  on  the  northwest  cor- 
ner of  Quincy  and  Fourtli  streets,  extend- 
ed 125  feet  on  Quincy  street  and  150  feet 
back  on  Fourth  street,  to  an  alley  run- 
ning north  and  south  in  tbo  block.  On 
March  J,  1884.  Stein  and  wife  deeded  to 
George  F.  Riley,  the  deceased  husband  of 
the  plaintiff  in  error,  the  following  de- 
scribed parcel  of  said*  lots  fronting  on 
Fourth  street,  to  wit :  "  Beginning  at  a 
point  forty-five  feet  west  of  the  southeast 
corner  of  lot  No.  107  on  Quincy  street,  in 
the  city  of  Topeka,  Kansas,  and  running 
thence  west  along  Fourth  avenue  in  said 
city  forty  feet;  thence  north,  parallel  to 
said  Quincy  street,  113  feet,  to  an  alley; 
thence  east  forty  feet;  thence  south  113 
feet,  to  the  place  of  beginning;''  the  said 
Steins  then  and  there  were  reserving  a 
strip  of  ground  12  feet  wide  off  the  north 
side  of  Jot  99  for  a  private  alley.  On  Sep- 
tember 6, 1884,  thn  Steins  conveyed  of  said 
lots  to  W.  H.  Riley,  by  warranty  deed,  the 
following  described  parcel,  fronting  on 
Fourth  street,  with  all  of  the  appurte- 
nances, to  wit:  "Commencing  at  a  point 
in  the  south  line  and  west  of  tne  southeast 
corner  of  lot  107,  Quincy  street,  city  of 
Topeka,  eighty-five  feet;  thence  northerly 
and  parallel  to  Quincy  street  113  feet, 
across  lots  107,  105,  103,  101.  and  99,  to  an 
alley;  tbenne  westerly  twenty-five  feet 
along  south  side  of  said  alley ;  thence 
southerly  113  feet  parallel  to  Quincy  street ; 
thence  easterly  twenty  feet,  to  the  place  of 
beginning.  "  On  the  same  day  they  con- 
veyed to  Han  nan  C.  Riley  the  following 
described  tract:  "Commencing  at  a  point 
in  the  south  line  and  west  of  the  south- 
east corner  of  lot  107,  Quincy  street,  city  of 
Topeka,  105  feet;  thence  northerly  and  par- 
allel to  Quincy  street,  across  lots  107, 105, 
103,  101,  and  99,  Quincy  street,  113  feet,  to 
an  alley;  thence  westerly  along  the  south 
side  of  said  alley  twenty  feet;  thence 
southerly  and  parallel  to  Quincy  street  113 
feet,  to  Fourth  street;  thence  easterly 
along  Fourth  street  twenty  feet,  to  the 
place  of  beginning."  The  court  found 
that  Stein  and  wire,  "at  the  time  of  the 
conveyances  to  W.  H.  Riley  and  Hannah 
C.  Riley,  represented  to  them  that  the 
twelve-foot  strip  on  the  north  side  of  lot 
99  on  Quincy  street  was  a  private  alley 
from  Quincy  street  west  150  feet  to  the 
alley  on  the  west  side  of  said  lots,  to  be 
used  by  the  purchasers  of  said  lots. "  By 
these  several  conveyances  the  Steins  deed- 
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ed  all  of  lota  99,101, 1011,105,  and  107,  except 
45  feet  off  the  east  end  thereof,  which  they 
reserved  to  themselves,  and  except  the 
122-foot  atrip  off  the  north  aide  of  lot  99, 
which  haa  been  referred  to  In  all  of  the 
conveyances  as  an  alley.  Dpon  the  above 
atate  of  facta  the  court  below  found  for 
the  defendants.  The  plaintiffs  in  error 
and  one  of  the  defendants  below,  James 
H.  Johnson,  ask  that  the  Judgment  of  the 
district  court  be  reversed. 

It  la  contended  that  by  these  several 
conveyances  and  the  recitals  therein  the 
grantors,  while  they  retained  the  owner- 
ship of  the  strip  of  land  designated  as 
a  private  alley,  conveyed  to  the  aeveral 
purchasers  the  easement  or  service  of  said 
strip  as  a  way  to  and  from  the  lota  sold. 
The  question  to  be  determined  in  tills  case 
la,  have  William  C.  Stein  and  wife,  by  the 
execution  of  these  several  deeds  and  oth- 
er acts,  given  to  the  grantees  an  easement 
over  ihe  ground  now  claimed  as  a  private 
alley?  The  exception  and  reservation  in 
the  Johnson  deed  are  in  the  following  lan- 
guage: "Except  a  atrip  twelve  feet  wide 
across  the  north  end  of  said  tract,  reserved 
for  uee  as  private  alley  for  all  of  said  lots; 
also  a  right  of  way  over  and  across  said 
twelve-foot  strip.  The  other  deeds  con- 
tained recitals  as  to  the  alley.  Did  the 
grantors  convey  a  right  to  an  alley  way 
to  the  grantees  by  these  several  deeds? 
In  the  case  of  Lewis  v.  Beattie,  105  Mass. 
411,  which  was  an  action  for  the  obstruc- 
tion of  the  plaintiff's  easement  in  a  way 
leading  from  a  highway,  and  the  deed  to 
the  plaintiff  described  the  land  as  running 
to  and  bouuded  on  a  way  40  feet  wide, 
the  grantors  were  the  owners  of  the  fee 
covered  by  the  way  mentioned  In  the  con- 
veyance. The  court  said :  "Standing  by 
Itself,  this  deed  would  carry  the  title  to  the 
middle  of  the  strip  described  as  a  way, 
with  an  easement  reserved  to  the  gran- 
tors over  the  half  conveyed,  as  well  as  to 
whatever  rights  of  way  existed  in  others 
at  the  time."  Fisher  v.  Smith,  9  Gray, 
441;  Winslow  v.  King,  14  Gray,  821.  The 
rule  has  been  stated  "that  when  a  gran- 
tor conveys  land  bounded  on  a  atreet  or 
way  over  hla  other  land,  he  and  those 
claiming  under  him  are  estopped  to  deny 
the  existence  of  auch  atreet  or  way. "  In- 
surance Co.  v.  Cousens,  127  Mass.  261 ;  To- 
bey  v.  Taunton,  119  Mass.  404;  Lewis  v. 
Beattie,  supra;  Howe  v.  Alger,  80  Mass. 
211.  In  O'LInda  v.  Lothrop,  21  Pick.  292, 
"where  the  owner  of  a  narrow  atrip  of 
land,  and  also  of  land  adjoining  it  on  the 
north  and  on  the  south,  conveyed  to  the 
same  grantee  two  parcels  of  land,  one  of 
which  wua  described  aa  bounded  aouth  on 
a  'atreet,'  and  the  other  aa  bounded 
north  on  an  'intended  atreet,'  the  atrip 
of  land  first  mentioned  being  referred  to 
bytheseworda.lt  waa  held  that  the  fee 
In  auch  strip  did  not  pass  by  the  deed,  but 
that  the  grantee  acquired  aright  of  way 
thereon  by  implication,  or  on  the  princi- 
ple of  estoppel."  In  the  above  case  there 
was  nothing  in  the  deed  of  a  right  of  way 
over  the  street;  but  the  court  held  that 
the  grantor  was  estopped  to  deny  that 
it  was  a  street  or  way  to  the  extent  of 
the  land  referred  to,  holding  that  It  waa 
an  implied  covenant  on  hla  part  that  there 


was  auch  a  atreet.  In  Parker  t.  Smith, 
17  Mass.  413,  the  principal  question  waa 
the  construction  of  a  deed  in  which  a  piece 
of  land  waa  described  as  being  bounded 
southwardly  and  westwardly  on  a  way 
or  atreet.  The  court,  through  Chief  Jus- 
tice Parker,  held  that  by  this  description 
the  grantee  and  hla  heirs  were  estopped 
from  denying  that  there  waa  a  atreet  or 
way  to  the  extent  of  the  land  on  those 
two  sides.  It  waa  eald:  "We  consider 
this  to  be  not  merely  a  description,  but  an 
Implied  covenant  that  there  are  auch 
streets.  It  probably  entered  much  into  the 
consideration  of  the  purchase  that  the 
lot  fronted  upon  two  ways  which  would 
always  be  kept  open,  and,  Indeed,  conld 
never  be  shut  without  a  right  to  dam- 
ages In  the  grantee  or  hla  assigns. "  Aa 
sustaining  this  doctrine,  aee,  also,  Suther- 
land v.  Jackson,  82  Me.  HO;  Lindsay  v. 
Jones,  (Nev.)  25  Pac.  Rep.  297;  Story 
Railroad  Co.,  90  N.  Y.  168:  Waahb.  Easem. 
p.  266;  Blgelow,  Estop.  870.  It  will  be  ob- 
served by  a  reference  to  the  clause  In  the 
deed  to  Johnson  that  the  clause  aa  to  the 
reservation  of  the  private  alley  la  more 
favorable  to  tho  grantee  than  in  most,  if 
not  all,  of  the  cited  cases.  It  la  recom- 
mended that  the  Judgment  of  the  district 
court  be  reversed,  and  that  this  cause  be 
remanded  to  the  court  below,  with  the  in- 
struction to  enter  Judgment  upon  thefind- 
lngs  of  fact  In  favor  of  the  plaintiff  and 
against  the  defendants  for  a  perpetual  in- 
junction enjoining  defendants  from  ob- 
structing the  alley  or  atrip  of  ground  In 
controversy. 

PER  CURIAM.  It  is  so  ordered ;  all  the 
Justices  concurring. 


(60  Kan.  156) 

In  re  GTJNN. 

(Supreme  Court  of  Kansas.   April  8,  1898.) 

For  majority  opinion,  aee  82  Pae.  Rep. 
470. 

ALLEN,  J.,  (dissenting.)  At  the  time 
the  decision  In. this  case  waa  announced  I 
expressed  orally  my  dissent  from  the  con- 
clusions reached  by  the  majority  of  the 
court,  and  stated  some  of  the  reasons 
which  then  occurred  to  me  why  I  could 
not  concur  In  the  conclusions  reached  by 
my  brethren.  I  now  proceed  In  a  more 
deliberate  manner  to  consider  the  very 
grave  queationa  Involved  herein. 

There  la  no  difference  of  opinion  among 
ub  as  to  the  power  of  the  court  to  release 
from  restraint  any  person  unlawfully  re- 
strained of  hla  liberty,  no  matter  what 
the  pretense  of  authority  may  be.  The 
principal  divergence  of  opinion  Is  as  to  the 
lawful  scope  of  our  Inquiry,  and  as  to  the 
rulea  by  which  this  court  must  be  gov- 
erned in  Inquiries  affecting  the  integrity  of 
the  legislative  department  of  the  state 
government.  It  la  conceded  that  if  George 
L.  Douglass  waa  the  speaker  of  the  house 
of  representatives  at  the  time  the  warrant 
under  which  the  petitioner  waa  arrested 
waa  Issued,  and  In  issuing  auch  warrant 
acted  under  the  authority  of  the  bouse  of 
representatives  of  thia  state,  the  petitioner 
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In  lawfully  In  the  custody  of  Clevinger,  and 
should  not  be  discharged  under  the  pro- 
ceedings iu  this  case.  That  the  court  has 
authority  to  inquire  into  the  legality  of 
the  arrest,  and  therefore  to  declare  whether 
or  not  George  L.Douglass  Is  speaker  of 
the  house  of  representatives,  there  Is  no 
question;  but  the  main  controversy  cen- 
ters on  the  question  whether  this  court  is 
bound  to  follow  the  action  of  the  political 
departments  of  the  state  government,  or 
whether  It  may  institute  an  inquiry  of  Its 
own,  and  may  decide  for  itself  whether 
George  I/.  Douglass  or  J.  M.  Dunsmoreis 
speaker  of  the  house  of  representatives.  I 
do  not  regard  it  as  accurate  to  say  that 
this  is  a  question  arising  between  two 
contending  bodies,  each  claiming  to  be  the 
house  of  representatives,  because  each  of 
these  two  bodies  concedes  the  right  of 
most  of  the  individual  members  of  the 
other  body  to  seats  in  the  legislature,  and 
each  of  them  retains  on  Its  own  roll  of 
members  of  the  house  most  of  the  names 
of  those  composing  the  other  body.  The 
question  presented  is  as  to  which  of  these 
two  men  is  speaker  of  the  bouse.  It  Is 
conceded  that  but  one  man  can  hold  the 
office  of  speaker  at  a  given  time.  Two 
men  claim  to  be  both  de  jure  and  de  facto 
speaker.  While  this  court  Is  lawfully 
called  upon  to  decide  whether  George  L. 
Douglass  Is  In  fact  the  speaker,  the  limits 
of  its  inquiry  and  the  rnles  by  which  It 
must  be  governed  in  determining  that 
question  are  the  principal  subjects  of  con- 
tention. It  was  conceded  on  the  argu- 
ment that  a  direct  proceeding  could  not 
be  maintained  either  by  one  of  these  two 
contending  bodies  against  the  other  to  de- 
termine its  right  to  exercise  the  functions 
of  the  house  of  representatives,  or  by  one 
of  these  men,  who  each  claim  to  be  the 
speaker  of  the  house,  for  the  purpose  of 
determining  their  respective  rights  to  the 
office  of  speaker,  although  this  court  has 
undoubted  original  Jurisdiction  iu  action 
of  quo  warranto.  Why  does  this  distinc- 
tion exist  ?  This  court,  at  Its  present  ses- 
sion, has  been  called  on  to  determine  the 
rights  of  two  persons,  each  of  whom,  claims 
to  be  the  county  commissioner  of  a  remote 
county,  and  has  heard  the  evidence  and 
arguments  In  the  cuse.  Why  may  it  not 
entertain  a  similar  action  for  the  purpose 
of  determining  the  respective  rights  of 
these  two  men  who  claim  to  be  thespeaker 
of  the  house  of  representatives?  Can  any 
other  answer  be  gh  en  than  that  the  rights 
of  Douglass  and  Dunsraore  are  determined 
elsewhere,  and  that  the  questions  Involved 
in  the  inquiry  Into  their  respective  rights 
are  questions  which  the  constitution  and 
laws  have  for  good  and  sufficient  reasons 
withdrawn  from  the  consideration  of  this 
court?  It  is  an  anomaly  in  jurisprudence 
to  bold  that  in  an  action  where  the  right 
of  a  party  Is  collaterally  drawn  in  ques- 
tion the  court  may  enter  on  a  line  of  in- 
quiry which  it  would  be  prohibited  from 
pursuing  in  a  direct  proceeding  in  which 
the  parties  interested  were  participants, 
and  were  afforded  ample  opportunity  to 
present  their  claims  and  protect  their 
rights. 

In  order  to  arrive  at  the  reasons  which 
have  influenced  the  framers  of  our  consti- 


tution to  withdraw  Inquiries  of  this  kind 
from  the  consideration  of  this  court,  and 
to  place  the  determination  of  questions 
similar  to  these  in  other  hnnds.it  becomes 
necessary  to  examine  the  fundamental 
law,  the  general  framework  of  our  state 
government,  and  alno  briefly  to  recur  to 
the  leading  points  In  the  development  of 
free  government  In  English-speaking  coun- 
tries, and  the  division  of  powers  among 
the  several  co-ordinate  departments  which 
have  been  found  so  essential  to  the  pres- 
ervation of  the  rights  and  liberties  of  the 
people.  Though  the  constitution  of  the 
United  States  and  the  constitutions  of  the 
several  states  of  the  Union  are  the  works 
of  the  people  of  this  country,  they  are  yet 
modeled  largely  after  the  Institutions  of 
England,  the  common  law  of  which  coun- 
try is  still  the  law  of  this  and  most  other 
states  of  the  Union,  except  so  far  as  it  has 
been  modified  by  our  constitution,  stat- 
utes, and  the  peculiar  conditions  and 
wants  of  the  people  of  the  state.  Para- 
graph 7281  of  the  General  Statutes  pro- 
vides: "The common  law,  as  modified  by 
constitutional  and  statutory  law,  judicial 
decisions,  and  the  condition  and  wants  of 
the  people,  shall  remain  in  force  in  aid  of 
the  General  Statutes  of  this  stste."  In  an 
autocratic  government,  the  executive,  leg- 
islative, and  judicial  powers  are  all  vested 
in  the  same  person.  In  England  the  king 
originally  decided  cases  in  person,  and  for 
many  centuries  the  court  records  were 
made  to  recite  the  presence  of  the  king 
himself  in  person,  long  after  the  king  had 
ceased  to  bare  anything  to  do  with  pro- 
ceedings in  the  courts,  and  to  this  day  the 
judges  are  theoretically  appointed  by  the 
crown,  though  the  recommendations  of 
the  ministry  are  now  accepted  by  the 
queen.  The  legislative  branch  of  the  gov- 
ernment in  England  has  been  for  many 
centuries  made  up  of  a  house  of  lords,  who 
were  hereditary  legislators,  and  the  house 
of  commons,  who  were  chosen  by  the  peo- 
ple under  a  more  or  less  restricted  right  of 
suffrage.  The  judges  all  derived  their  ap- 
pointments and  their  powers  from  and  as 
representatives  of  the  crown;  but  parlia- 
ment gradually  forced  upon  the  king  a 
recognition  of  its  rights,  and  has  gradual- 
ly extended  its  powers  to  such  an  extent 
that  it  is  now  the  ruling  power  in  Eng- 
land. At  an  early  period  the  sovereign  in- 
sisted on  the  right  to  determine  who 
should  be  summoned  to  parliament,  but 
the  house  resented  such  interference,  and 
succeeded  in  nssertingand  maintaining  its 
right  to  be  the  sole  and  exclusive  judge  of 
the  election  and  qualification  of  its  own 
members.  It  would  neither  submit  to  any 
interference  by  thecrown  nor  by  the  judges, 
who  were  the  creatures  of  the  crown. 
Though  the  reasons  lor  this  rule  may  not 
appear  to  be  as  strong  in  a  state  where 
all  branches  of  our  government  are  elect- 
ive, still  the  framers  of  the  constitution 
haveseen  tit  to  embody  In  the  fundamental 
law  a  provision  which  it  required  long 
years  of  conflict  for  the  British  parliament; 
to  establish  as  Its  right.  Section  1,  art.  2, 
of  the  constitution,  provides:  "The  legis- 
lative power  of  this  state  shall  be  vested 
in  a  house  of  representatives  and  senate." 
Section  S  reads:  "A  majority  of  each 
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house  shall  constitute  a  quorum.  Each 
house  shall  establish  its  own  rules,  and 
shall  he  judge  of  the  elections,  returns,  and 
qualifications  of  its  own  members."  The 
legislatures  in  the  several  states  of  the 
Union  have  powers  corresponding  gener- 
ally to  the  powers  of  the  British  parlia- 
ment. They  are  the  instruments  through 
which  the  people  express  their  supreme 
will  in  making  the  laws,  subject,  however, 
to  the  veto  power  vested  iu  the  executive, 
and  the  limitations  of  the  constitution. 
Section  1,  art.  1,  provides:  "The executive 
department  shall  consist  of  a  governor, 
lieutenant  governor,  secretary  of  state, 
auditor,  treasurer,  attorney  general,  and 
superintendent  of  public  Instruction,  who 
shall  be  chosen  by  the  electors  of  the  state 
at  the  time  and  place  of  voting  for  mem- 
bers of  the  legislature,  and  shall  hold  their 
offices  for  the  term  of  two  years  from  the 
second  Monday  of  January  next  after  their 
election,  and  until  their  successors  are 
elected  and  qualified."  Section  3  provides: 
"The  supreme  executive  power  of  the  state 
shall  be  vested  in  a  governor,  who  shall 
see  that  the  laws  are  faithfully  executed." 
The  executive  and  legislative  constitute 
what  are  commonly  denominated  the 
"  political  departments"  of  the  state  gov- 
ernments. It  is  they,  and  they  alone,  who, 
as  representatives  of  the  people,  have  the 
uower  to  enact,  change,  and  amend  the 
laws  in  any  manner  they  may  see  fit,  pro- 
vided they  do  not  transcend  the  limits  of 
their  powers  as  fixed  by  the  constitution. 
They  may  create  and  abolish  courts;  they 
may  prescribe  rules  and  regulations  by 
which  conrts  shall  be  governed,  as  well  as 
establish  the  laws  fixing  the  rights  of  pri- 
vate individuals,  and  prescribe  punishment 
for  infractions  of  the  Code  which  they  es- 
tablish. What,  then,  is  the  proper  place 
of  the  judiciary,  and  what  are  the  limits 
of  their  fnnctious?  They  are  defined  by 
article  3,  from  which  we  quote.  Section 
1:  "  The  judicial  power  of  this  state  shall 
be  vested  in  a  supreme  court,  district 
courts,  probate  courts,  justices  of  the 
peace,  and  such  other  courts  inferior  to 
the  supreme  court  as  may  be  provided  by 
law;  and  all  courts  of  record  shall  have  a 
seal,  to  be  used  in  the  authentication  of 
all  process."  Section  2:  "The  supreme 
court  shall  consist  of  one  chief  justice 
and  two  associate  justices,  a  majority 
of  whom  shall  constitute  a  quorum,  who 
shall  be  elected  by  a  majority  of  the  elect- 
ors, and  whose  term  ol  office  after  the 
first  shall  be  six  years.  At  the  first  elec- 
tion thechief  justice  shall  be  chosen  for  six 
years,  one  associate  justice  for  four  years, 
and  one  for  two  years."  Section  3:  "The 
supreme  court  shall  have  original  jurisdic- 
tion In  proceedings  in  quo  warranto,  man- 
damus, and  habeas  corpus,  and  such  ap- 
pellate jurisdiction  as  may  be  provided  by 
Jaw.  It  shall  bold  one  term  each  year  at 
the  seat  of  government,  and  such  other 
terms  at  such  places  as  may  be  provided 
by  law  ;  and  its  jurisdiction  shall  be  coex- 
tensive with  the  state."  It  will  be  ob- 
served that  the  constitution  gives  to  the 
supreme  court  original  jurisdiction  in  only 
three  classes  of  cases,  and  for  all  other  ju- 
risdiction it  must  look  to  the  lawmaking 
power.    It  may  have  much  or  little,  ac- 


cording as  the  legislature  shall  determine. 
It  has  jurisdiction  in  this  case  by  virtue  of 
the  section  of  the  constitution  last  quoted. 
The  district  courts  are  by  statute  el  van 
general  jurisdiction  of  all  matters  civil  and 
criminal,  with  some  slight  exceptions.  By 
section  8,  art.  3,  of  the  constitution,  it  Is 
provided  that  "the  probate  court  in  each 
county  shall  have  jurisdiction  in  cases  of 
habeas  corpus."  We  thus  see  that  this 
court  has  precisely  the  same  jurisdiction  in 
an  action  of  habeas  corpus  arising  in  this 
county  that  the  district  and  probate 
courts  of  this  county  have.  This  court 
and  the  probate  court,  however,  derive 
jurisdiction  from  the  constitution,  while 
the  district  court  receives  its  power  at  the 
bands  of  the  legislature.  No  provision  of 
the  constitution  or  the  laws  made  there- 
under prescribes  any  other  or  different 
rules  for  the  government  of  this  court  in 
an  action  of  this  kind  than  are  prescribed 
for  the  government  of  a  probate  court. 
The  only  difference  in  the  powers  of  each* 
is  that  the  probate  court  is  limited  to  one 
county,  while  the  supreme  court  has  juris- 
diction coextensive  with  the  state. 

This  court  has  seen  fit  to  take  testimony 
as  to  what  transpired  on  the  lotn  day  of 
January,  when  the  legislature  convened. 
It  has  taken  testimony  as  to  what 
persons  were  elected  representatives.  It 
has  received  in  evidence  a  list  from  the 
office  of  the  secretary  of  state,  for  the 
purpose  of  showing  what  persons  were 
elected  to  seats  in  the  house.  It  has  re- 
ceived and  considered  the  oaths  of  office 
of  various  persons  claiming  the  right  to 
be  members  of  the  bouse.  It  has  beard 
witnesses  testify  as  to  what  transpired  in 
representative  hall  at  the  time  George  L. 
Douglass  and  J.  M.  Dnnsmore  claim 
respectively  to  have  been  elected  speaker. 
It  has  also  received,  not  from  the  office  of 
the  secretary  of  state,  but  from  the  hands 
of  Frank  L.  Brown,  who  claims  to  be 
clerk  of  the  bouse  of  representatives,  cer- 
tain printed  document*,  which  he  claims 
are  the  journals  of  the  house,  though  not 
printed  by  the  state  printer;  and  upon 
these  as  evidence  this  court  proceeds  to 
determine  who  is  the  speaker  of  the  house. 
If  this  court  may  do  so,  then  the  district 
court  or  probate  judge  of  this  county  may 
also  sit  in  judgment  in  the  same  manner 
in  a  similar  case,  and  may  proceed  with 
thesame  Inquiry,  and  alone  the  same  lines. 
More  than  this,  if  the  question  as  to  what 
constitutes  the  house  of  representatives, 
and  as  to  who  is  the  presiding  officer  there- 
of. Is  the  subject  of  judicial  inquiry  in  col- 
lateral proceedings,  the  humblest  judicial 
officer  in  the  state  would  seem  to  have 
the  right,  whenever  any  act  of  the  legis- 
lature is  challenged  as  invulid  because 
such  legislature  is  not  composed  of  per- 
sons duly  authorized  to  act  as  legislators, 
to  proceed  with  Just  such  an  inquiry  as 
has  been  carried  on  in  this  case.  To  sanc- 
tion such  practices  is  to  overturn  our  sys- 
tem of  government,  and  to  place  the  law- 
making power,  which  has  the  right,  and 
has  from  time  immemorial  exercised  the 
right,  to  prescribe  rules  and  regulations 
for  the  government  of  the  judiciary,  under 
the  control  and  dominion  of  the  courts; 
and  in  this  case  this  court  undertakes  to 
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prescribe  for  one  branch  of  the  legislature 
a  rale  which  shall  govern  its  action,  in 
direct  and  pointed  contravention  of  that 
provision  of  tbe  constitution  which  says 
"each  bouse  shall  establish  its  own  rules." 
Whence -does  this  court  get  the  right  or 
tbe  authority  to  say  what  rules  shall 
govern  the  house  of  representatives  in  its 
organisation?  No  such  power  was  ever 
possessed  by  the  courts  of  England ;  nn 
such  power  has  ever  been  exercised  by  the 
courts  of  any  English-speaking  country. 
Even  the  supreme  lawmaking  power  itself 
— both  branches  of  the  legislature— and  the 
executive  combined  would  be  powerless 
In  the  face  of  the  provisions  of  tbe  con- 
stitution to  prescribe  any  rule  which 
would  be  binding  on  any  future  house  of 
representatives  or  senate  with  reference 
to  Its  own  modes  of  organisation  or  pro- 
ced  ure. 

It  is  not  theprovince  of  this  court  tode- 
cidee  very  question.  Only  judicial  questions 
are  proper  subjects  of  its  cognisance. 
Every  department  of  the  government,  and 
every  officer  In  every  department  of  the 
government,  in  the  transaction  of  his 
duties,  must  decide  questions.  Questions 
of  expediency,  of  public  policy,  of  changes 
and  modifications  of  the  criminal  law,  of 
rules  governing  private  rights,  of  the 
power  and  jurisdiction  of  the  courts,  of 
their  modes  of  procedure,  are  questions 
to  be  decided  by  tbe  lawmaking  power. 
Questions  of  expediency  in  the  execution 
of  the  laws  and  in  tbe  performance  of  tbe 
functions  of  the  executive  department  are 
to  be  determined  by  the  governor  and 
the  other  executive  officers  charged  with 
those  duties.  Generally  speaking,  it  is 
tbe  province  of  the  court  to  declare  what 
tbe  law  is,  and  to  apply  It  to  the  determi- 
nation of  questions  of  private  right.  Gen- 
erally speaking,  the  courts  have  nothing 
to  do  with  matters  of  policy,  or  with  tbe 
determination  of  questions  as  to  tbe  ex- 
pression of  the  popular  will.  In  order  to 
determine  wbat  are  judicial  questions  and 
what  are  political  questions,  it  is  neces- 
sary to  review  the  practices  of  tbe  depart- 
ments of  the  government  and  tbe  de- 
cisions of  the  courts. 

The  early  case  of  Penn  v.  Lord  Balti- 
more, 1  Ves.  Sr.  444,  was  an  action  brought 
on  articles  of  agreement  which  had  been 
entered  Into  between  William  Penn  and 
Lord  Baltimore  in  reference  to  establish- 
ing the  boundaries  to  their  respective  prov- 
inces in  America.  The  bill  was  for  the 
specific  performance  and  execution  of  the 
articles.  It  was  objected  that  the  court 
had  no  jurisdiction,  because  the  suit 
related  to  the  boundaries  of  political  prov- 
inces, and  that  the  jurisdiction  was  in 
the  king  and  council,  and  not  In  the  court. 
Lord  Chancellor  Hardwicko,  while  he  en- 
tertained jurisdiction,  and  decided  the 
case,  did  so  upon  the  ground  that  tbe  ac- 
tion arose  on  a  contract  between  the  par- 
ties as  individuals,  and  in  tbe  opinion 
uses  this  language:  "It  is  certain  that  the 
original  jurisdiction  in  cases  of  this  kind 
relating  to  boundaries  between  provinces 
and  dominion  and  proprietary  govern- 
ment is  In  the  king  and  council.  *  *  * 
This  court  therefore  has  no  original  juris- 
diction on  tbe  direct  guestiou  of  tbe 


original  right  of  the  boundaries,  but  this 
bill  does  not  stand  In  need  of  that;  it  Is 
founded  on  articles  in  England  under  seal 
for  mutual  consideration,  which  gives 
jurisdiction  to  the  king's  courts,  both  law 
and  equity,  of  the  subject-matter."  The 
case  of  Nabob  of  Carnatic  v.  Eust  In- 
dia Co.,  1  Ves.  Jr.  370,  and  2  Ves.  Jr.  56, 
was  an  action  brought  for  a  discovery 
and  accounting  by  tbe  company  for  cer- 
tain revenues  derived  from  provinces  over 
which  the  nabob  bud  held  sway,  hut  from 
which,  under  a  treaty  with  the  company, 
tbey  had  collected  the  revenue.  It  was 
objected  that  the  nabob  was  a  sovereign 
prince  of  a  foreign  country,  and  that  un- 
der the  authority  of  tbe  act  of  parliament 
the  company  had  been  given  power  to 
make  peace  or  war  with  the  natives  of 
India,  not  Christians,  as  should  be  most 
for  their  advantage;  that  the  transac- 
tions between  them  were  between  sov- 
ereign powers,  and  were  of  a  political 
nature,  which  the  court  had  no  jurisdic- 
tion to  determine.  After  elabornte  argu- 
ment tbe  court  sustained  this  objection, 
and  dismissed  the  bill;  Lord  Commis- 
sioner Eyre  saying  "it  is  a  case  of  mutual 
treaty  between  persons  acting  in  that  in- 
stance as  states,  independent  of  each 
other;  and  tbe  circumstance  that  the 
East  India  Company  are  mere  subjects 
with  relation  to  this  country  bas  nothing 
to  do  with  that."  The  case  upon  which 
the  court  proceeds  is  Introduced  by  the 
answer,  which  has  had  added  u  great 
numhor  of  particulars  to  the  case  by  in- 
troducing the  other  treaty,  which  explains 
the  first,  and  It  was  not  merchantable  In 
its  nature,  but  political.  In  tbe  case  of 
Foster  v.  Nellson,  2  Pet.  306,  the  question 
as  to  the  boundaries  of  a  tract  of  land 
ceded  by  Spain  to  France  by  the  treaty 
of  St.  Ildefonso  was  In  question.  Iu  de- 
livering the  opinion  of  the  court,  Chief 
Justice  Marshall  used  the  following  lan- 
guage: "In  a  controversy  between  two 
nations  concerniug  national  boundaries  it 
is  scarcely  possible  that  the  courts  of 
either  should  refuse  to  abide  by  the  meas- 
ures adopted  by  its  own  government. 
There  being  nn  common  tribunal  to  decide 
between  them,  each  determines  for  Itself 
its  own  rights,  and,  if  they  cannot  adjust 
their  differences  peaceably,  the  right  re- 
mains with  the  strongest.  The  judiciary 
is  not  that  department  of  the  government 
to  which  tbe  assertion  of  its  interests 
against  foreign  powers  is  confided,  but  its 
duty  commonly  is  to  decide  upon  indi- 
vidual rights  according  to  those  principles 
which  the  political  departments  of  the 
nation  have  established."  In  Williams  v. 
Insurance  Co.,  13  Pet.  420,  Mr.  Justice  Mc- 
Lean, delivering  the  opinion  of  the  court, 
says:  "Andcau  there  be  any  doubt  that 
when  the  executive  branch  of  the  govern- 
ment which  is  charged  with  her  foreign 
relations  shall  in  Its  correspondence  with 
a  foreign  nation  assume  a  fact  In  regard 
to  the  sovereignty  of  any  Island  or  coun- 
try, it  is  conclusive  on  the  judicial  depart- 
ment? And  in  this  view  it  is  not  material 
to  inquire,  nor  is  it  tbe  province  of  tbe 
court  to  determine,  whether  the  executive 
be  right  or  wrong.  It  Is  enough  to  know 
that  in  tbe  exercise  of  bis  constitutional 
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functions  he  has  decided  the  question. 
Having  done  tbia  under  the  responsibili- 
ties which  belong  to  him,  it  is  obligatory 
on  the  people  and  government  of  the  na- 
tion." 

The  leading  ease  in  this  country  on  the 
main  point  in  controversy  is  that  of  Luther 
v.  Borden,  reported  in  7  How.  1.  That 
case  grew  out  of  the  Dorr  rebellion  in 
Rhode  Island.  It  was  a  suit  brought  by 
Martin  Luther, a  citizen  of  Massachusetts, 
against  the  defendants,  for  damages  occa- 
sioned by  trespasses  alleged  to  have  been 
committed  by  the  defendants  in  Rhode 
Island.  The  defendants  J usti fled  their  acts, 
claiming  that  they  were  done  under  the 
lawful  orders  of  an  officer  of  the  militia, 
in  whose  company  they  were  enrolled. 
The  state  of  Rhode  Tsland  did  not  adopt 
a  constitution  after  the  Revolutionary 
War,  as  most  of  the  colonies  did,  but 
continued  under  the  old  charter  govern- 
ment, in  1841  an  attempt  was  made  to 
hold  nn  election,  and  form  a  new  govern- 
ment. A  convention  was  called,  consti- 
tution framed,  and  election  held  for  its 
ratification;  state  officers  were  elected, 
and  an  attempt  wan  made  to  install  the 
new  government.  The  old  charter  gov- 
ernment refused  to  recognise  these  proceed- 
ings, and  refused  to  recognize  the  new  offi- 
cers. The  militia  were  called  out,  and  a 
period  of  great  excitement  followed.  On 
the  trial  of  this  action  the  defendants 
nought  to  prove  the  establishment  of  the 
new  government,  with  Dorr  at  its  head. 
Testimony  tending  to  prove  these  facts 
was  rejected  by  the  court,  and  the  princi- 
pal matter  considered  by  the  supreme 
court  of  the  United  States  was  as  to 
whether  the  court  could  take  testimony 
on  that  question.  Two  governments, 
two  legislatures,  and  two  governors  were 
claiming  the  right  to  act  at  the  same  time. 
The  president  of  the  United  States,  how- 
ever, recognized  the  old  charter  govern- 
ment. The  opinion  lu  the  case,  delivered 
by  Chief  Justice  Taney,  is  directly  in  point 
in  this  case  as  bearing  on  the  right  of  the 
court  to  enter  into  the  consideration  of  a 
political  question  on  which  the  executive 
department  has  acted.  I  quote  from  his 
language:  "Certainly  the  question  which 
the  plaintiff  proposed  to  raise  by  the  tes- 
timony be  offered  has  not  heretofore  been 
recognized  as  a  Judicial  one  in  auy  of  the 
state  courts.  In  forming  the  constitu- 
tions of  the  different  states,  after  the  Dec- 
laration of  Independence,  and  in  the  vari- 
ous changes  and  alterations  which  have 
since  been  made,  the  political  department 
lias  always  determined  whether  the  pro- 
posed constitution  or  amendment  was 
ratified  or  not  by  the  people  of  the  state, 
and  the  Judicial  power  has  followed  its  de- 
cision. In  Rhode  Islund  the  question  has 
been  directly  decided.  Prosecutions  were 
there  Instituted  against  some  of  the  per- 
sons who  have  been  active  in  the  forcible 
opposition  to  the  old  government.  And 
in  more  than  one  of  the  cases  evidence 
was  offered  on  the  part  of  the  defense  sim- 
ilar to  the  testimony  offered  in  the  circuit 
court,  and  for  the  same  purpose;  that  is, 
for  the  purpose  of  showing  that  the  pro- 
posed constitution  had  been  adopted  by 
the  people  of  Rhode  Island,  and  had, 


therefore,  become  the  established  govern- 
ment, and  consequently  that  the  parties  ac- 
cused were  doing  nothing  more  than  their 
duty  in  endeavoring  to  support  it.  But 
the  courts  uniformly  held  that  the  inquiry 
proposed  to  be  made  belonged,  to  the 
political  power,  and  not  to  the  Judicial; 
that  It  rested  with  the  political  power  to 
decide  whether  the  charter  government 
had  been  displaced  or  not;  and  when  that 
decision  was  made  the  Judicial  department 
would  be  bound  to  take  notice  of  it  as 
the  paramount  law  of  the  state,  without 
the  aid  of  oral  evidence  or  the  examina- 
tion of  witnesses;  that,  according  to  the 
laws  and  institutions  of  Rhode  Island,  no 
such  change  had  been  recognized  by  the 
political  power;  and  that  thecharter  gov- 
ernment was  the  lawful  and  established 
government  of  the  state  during  the  pe- 
riod in  contest,  and  that  those  who  were 
in  arras  against  it  were  insurgents,  and 
liable  to  punishment.  This  doctrine  Is 
clearly  and  forcibly  stated  in  the  opinion 
of  the  supreme  court  of  the  state  in  the 
trial  of  Thomas  W.  Dorr,  who  was  the 
governor  elected  under  the  opposing  con- 
stitution, and  headed  the  armed  force 
which  endeavored  to  maintain  its  au- 
thority. Indeed,  we  do  not  see  how  the 
question  could  be  tried  and  Judicially  de- 
cided in  a  state  court."  "The  fourth  sec- 
tion of  the  fourth  article  of  the  constitu- 
tion of  the  United  States  provides  that  the 
United  States  shall  guaranty  to  every 
state  In  the  Union  a  republican  form  of 
government,  and  shall  protect  each  of 
tbem  against  invasion,  and,  on  the  appli- 
cation of  the  legislature,  or  of  the  execu- 
tive when  the  legislature  cannot  be  con- 
vened, against  domestic  violence.  Under 
this  article  of  the  constitution  it  rests  with 
congress  to  decide  what  government  Is 
the  established  one  In  a  state;  for,  us  the 
United  States  guaranties  to  each  state  a 
republican  government,  congress  must 
necessarily  decide  what  government  is  es- 
tablished in  the  state  before  it  can  deter- 
mine whether  it  is  republican  or  not;  and, 
when  the  senators  and  representatives 
of  a  state  are  admitted  into  the  councils 
of  the  Union,  the  authority  of  the  govern- 
ment under  which  they  are  appoiuted  as 
well  as  its  republican  character,  is  recog- 
nized by  the  proper  constitntlonal  author- 
ity, and  ltd  decision  is  binding  on  every 
other  department  of  the  government,  and 
could  not  be  questioned  In  a  Judicial  tri- 
bunal. It  is  true  that  the  content  in  this 
case  did  not  last  long  enough  to  bring  the 
matter  to  this  issue;  and,  as  no  senators 
or  representatives  were  elected  under  the 
authority  of  the  government  of  which 
Mr.  Dorr  was  the  head,  congress  was  not 
called  upon  to  decide  the  controversy. 
Yet  the  light  to  decide  is  placed  there, 
and  not  in  the  courts.*' 

In  this  case  Mr.  Justice  Woodbury  dis- 
sented, but  not  on  the  ground  of  any  dis- 
agreement with  the  majority  of  the  court 
on  this  particular  question.  On  the  con- 
trary, he  takes  occasion  to  expressly  con- 
cur in  that  particular.  He  says:  "I  con- 
cur with  the  rest  of  the  court  in  the  opin- 
ion that  the  other  leading  question — tne 
validity  of  the  old  charter  at  that  time— 
is  not  within  our  constitutional  Jurisdlo- 
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tioD.  These  two  inquiries  seem  to  cover 
the  whole  debatable  ground,  aud  I  refrain 
to  give  an  opinion  on  the  lant  question, 
which  is  merely  political,  under  a  convic- 
tion that,  as  a  Judge,  I  possess  no  right 
to  do  it,  and  not  to  avoid  or  conceal  any 
views  entertained  by  me  concerning  them; 
as  mine,  before  sitting  on  this  bench,  and 
as  a  citizen,  were  frequently  and  publicly 
avowed.  It  mast  be  very  obvious,  on  a 
little  reflection,  that  the  last  is  a  mere 
political  question.  Indeed,  large  portions 
of  the  points  subordinate  to  it,  on  this 
record,  which  have  been  so  ably  discussed 
at  the  bar,  are  of  a  like  character,  rather 
than  being  Judicial  in  their  nature  and 
cognizance;  for  they  extend  to  the  power 
of  the  people,  independent  of  thp  legisla- 
ture to  make  constitutions  to  the  right  of 
suffrage  among  different  classes  of  them 
in  doing  this,  to  the  authority  of  naked 
majorities,  and  other  kindred  questions, 
of  such  high  political  interest  as  during  a 
few  years  to  have  agitated  much  of  the 
Union  no  if.ss  than  Rhode  Island.  But, 
fortunately  for  our  freedom  from  political 
excitements  in  Judicial  duties,  this  court 
can  never  with  propriety  be  called  on 
officially  to  bo  the  umpire  in  questions 
merely  political.  The  adjustment  of  these 
things  belong  to  the  people  and  their 
political  representatives,  either  in  the 
state  or  general  government.  These  ques- 
tions relate  to  matters  not  to  be  set- 
tled on  strict  legal  principles.  They  are 
adjusted  rather  by  inclination,  or  preju- 
dice or  compromise,  often.  Some  of 
them  sacceed  or  are  defeated  even  by 
public  policy  alone,  or  mere  naked  power, 
rather  than  intrinsic  right;  there  being 
so  different  tastes  as  well  as  opinions  in 
politics,  and  especially  In  forming  consti- 
tutions some  people  prefer  foreign  mod- 
els, some  domestic,  and  some  neither; 
while  Judges,  on  the  contrary,  for  their 
guides,  have  fixed  constitutions  and  laws 
given  to  them  by  others,  and  not  pro- 
vided by  themselves.  And  those  are  no 
more  Locke  than  an  Abbe  Sieyes,  but  the 
people.  Judges,  for  constitutions,  must 
go  to  the  people  of  their  own  country,  and 
must  merely  enforce  such  as  the  people 
themselves,  whose  Judicial  servants  they 
are,  have  been  pleased  to  put  into  opera- 
tion. Another  evil,  alarming  and  little 
foreseen,  involved  in  regarding  these  as 
questions  for  the  final  arbitrament  of 
judges,  wonld  be  that  In  such  an  event  all 
political  privileges  and  rights  would,  in  a 
dispute  among  the  people,  depend  on  our 
decision  finally.  We  would  possess  the 
power  to  decide  against  as  well  as  for 
them,  and  under  a  prejudiced  or  arbitrary 
.Judiciary  the  public  liberties  and  popular 
privileges  might  thus  be  much  perverted, 
if  not  entirely  prostrated.  But,  allowing 
the  people  to  make  constitutions  and  un- 
make them,  allowing  their  representatives 
to  make  laws  and  unmake  them,  and 
without  our  Interference  as  to  their  prin- 
ciples or  policy  in  doing  it,  yet,  when  con- 
stitutions and  laws  are  made  and  put  in 
force  by  others,  then  the  courts,  as  em- 
powered by  the  state  or  the  Union,  com- 
mence their  functions,  and  may  decide  on 
the  rights  which  conflicting  parties  can 
legally  set  up  under  them,  rather  than 


about  their  formation  itself.  Our  power 
begins  after  theirs  ends.  Constitutions 
and  laws  precede  the  Judiciary,  and  we 
act  only  under  aud  after  them,  and  as  to 
disputed  rights  beneath  them,  rather  than 
disputed  points  in  making  them.  We 
speak  what  is  the  law,— jus  dlcore;  we 
speak  or  construe  what  is  the  constitu- 
tion, after  both  are  made;  but  we  make 
or  revise  or  control  neither.  The  disputed 
rights  beneath  constitutions  already  made 
are  to  be  governed  by  precedents,  by 
sound  legal  principles,  by  positive  legisla- 
tion, clear  contracts,  moral  duties,  and 
fixed  rules.  They  are,  per  se,  questions  of 
law,  and  are  well  suited  to  the  education 
and  habits  of  the  bench.  But  the  other 
disputed  points  in  making  constitutions, 
depending  often,  as  before  shown,  on 
policy,  inclination,  popular  resolves,  and 
popular  will,  aud  arising  not  in  respect 
to  private  rights,— not  what  is  meuai  and 
tuum,— but  in  relation  to  politics,  they 
belong  to  politics,  and  they  are  settled  by 
political  tribunals,  and  are  too-dear  to  a 
people  bred  in  the  school  of  Sydney  and 
Russell  for  them  ever  to  intrust  their  final 
decision,  when  disputed,  to  a  class  of  men 
who  are  so  far  removed  from  them  as  the 
judiciary;  a  class,  also,  who  might  decide 
them  erroneously  as  well  as  right,  and,  if 
in  the  former  way,  the  consequences  might 
not  be  able  to  be  averted  except  by  a  rev- 
olution, while  a  wrong  decision  by  a 
political  forum  can  often  be  peacefully 
corrected  by  new  elections  or  instructions 
in  a  single  month.  And  If  the  people.  In 
the  distribution  of  powers  under  the  con- 
stitution, should  ever  think  of  making 
Judges  supreme  arbiters  in  political  con- 
troversies, when  not  selected  by,  nor  fre- 
quently amenable  to,  them,  nor  at  liberty 
to  follow  such  various  considerations  in 
their  Judgments  as  belong  to  mere  polit- 
ical questions,  they  will  dethrone  them- 
selves, and  lose  one  of  their  own  Invalu- 
able birthrights;  building  up  in  this  way 
—slowly,  but  surely— a  new  sovereign 
power  in  the  republic,  in  most  respects 
irresponsible,  and  unchangeable  for  life, 
and  onemoredangerons,  in  theory  at  least, 
than  the  worst  elective  oligarchy  in  the 
worst  of  times.  •  *  *  The  subordinate 
questions  which  also  arise  here  in  connec- 
tion with  the  others,— such  as  whether  all 
shall  vote  In  forming  or  amending  those 
constitutions  who  are  capable  and  accus- 
tomed to  transact  business  in  social  and 
civil  life,  and  not  others;  and  whether,  in 
great  exigencies  of  oppression  by  the  legis- 
lature Itself,  and  refusal  by  it  to  give  re- 
lief, the  people  may  not  take  the  subject 
Into  their  own  bands,  independent  of  the 
legislature;  and  whether  a  simple  plural- 
ity In  number  on  such  an  occasion,  or  a  ma- 
jority of  all,  or  a  larger  proportion,  like 
two  thirds  or  three  fourths,  shall  be 
deemed  necessary  and  properforachauge; 
and  whether,  if  peacefully  completed,  vio- 
lence can  afterwards  be  legally  used  against 
them  by  the  old  government,  if  that  is 
still  in  possession  of  the  public  proper- 
ty and  public  records;  whether  what  are 
published  and  acted  on  as  the  laws  and 
constitution  of  a  state  were  made  by  per- 
sons duly  chosen  or  uot.  were  enrolled 
and  read  according  to  certain  parliamen- 
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tary  rules  or  not,  were  in  truth  voted  for 
by  a  majority  or  two  thirds,— these  and 
several  other  questions  equally  debatable 
and  difficult  in  their  solution  are  in  some 
aspects  a  shade  less  political.  But  they 
are  still  political.  They  are  too  near  all 
the  great  fundamental  principles  in  gov- 
ernment, und  are  too  momentous,  ever 
to  have  been  intrusted  by  our  jealous 
fathers  to  a  body  of  men  like  judges,  hold- 
ing office  for  life,  independent  in  salary, 
and  not  elected  by  the  people  themselves." 

In  the  case  of  Georgia  v.  Stanton,  6 
Wall.  50,  the  supreme  court  of  the  United 
States  again  affirmed  the  same  doctrine  as 
laid  down  in  the  Borden  Case,  the  syllabus 
in  which  case  reads  as  follows:  "(1)  A 
hill  in  equity,  filed  by  one  of  the  United 
States  to  enjoin  the  secretary  of  war  and 
other  officers  who  represent  the  executive 
authority  of  the  United  States  from  car- 
rying into  execution  certain  acts  of  con- 
gress, on  the  ground  that  such  execution 
would  anuul  and  totally  abolish  the  exist- 
ing state  government  of  the  state,  and  es- 
tablish another  and  different  one  in  its 
place,— in  other  words,  would  overthrow 
and  destroy  the  corporate  existence  of  the 
state  by  depriving  it  of  all  the  means  and 
instrumentalities  whereby  its  existence 
might,  and  otherwise  would,  be  main- 
tained,—calls  for  a  judgment  upon  a  polit- 
ical question,  and  will  therefore  not  be  en- 
tertained by  this  court.  (2)  This  charac- 
ter of  the  bill  is  not  changed  by  the  fact 
that,  in  setting  forth  the  political  rights 
sought  to  he  protected,  the  bill  avers  that 
the  state  has  real  and  personal  property, 
(as,  for  example,  the  public  buildings,  etc.,) 
of  the  enjoyment  of  which,  by  the  destruc- 
tion of  its  corporate  existence,  the  state 
will  be  deprived;  such  averment  not  being 
the  substantive  ground  of  the  relief 
sought."  Iu  this  case  Mr.  Justice  Nelson, 
in  delivering  the  opinion  of  the  court,  said : 
"The  distinction  between  judicial  and 
political  power  is  so  generally  acknowl- 
edged in  the  jurisprudence  both  of  England 
and  of  this  country  that  we  need  do  no 
more  than  refer  to  some  of  the  authorities 
on  the  subject.  Tbey  are  all  in  one  direc- 
tion." And  again:  "That  these  matters, 
both  as  stated  in  the  body  of  the  bill  and 
in  the  prayers  for  relief,  call  for  the  judg- 
ment of  the  court  upon  political  questions, 
and  upon  rights, not  of  persons  or  proper- 
ty, but  of  a  political  character,  will  hurd- 
ly  be  denied ;  for  the  rights  for  the  protec- 
tion or  which  our  authority  is  invoked  are 
the  rights  of  sovereignty, of  political  juris- 
diction, of  government,  of  corporate  ex- 
istence as  a  state,  with  all  its  constitu- 
tional powers  and  privileges.  No  case  of 
private  rights  or  private  property  in- 
fringed, or  in  danger  of  actual  or  threat- 
ened infringement,  is  presented  by  the  bill 
in  a  judicial  form  for  the  judgment  of 
the  court."  And  again:  "  Having  arrived 
at  the  conclusion  that  this  .court,  for  rea- 
sous  above  stated,  possesses  no  jurisdic- 
tion over  the  subject-matter  presented  in 
the  bill  for  relief,  It  is  unimportant  to  ex- 
amine the  question  as  it  respects  jurisdic- 
tion over  the  parties  defendants." 

In  the  case  of  Jones  v.  U.  S.,  137  U.  S. 
212, 11  Sup.  Ct.  Rep.  80,  Mr.  Justice  Gray, 
speaking  for  the  supreme  court,  said: 


"  Who  is  the  sovereign,  de  jure  or  de  facto, 
of  a  territory,  is  not  a  judicial,  but  a  polit- 
ical, question,  the  determination  of  which 
by  the  legislative  and  executive  depart- 
ments of  any  government  conclusively 
binds  the  Judges,  as  well  as  all  other  offi- 
cers, citizens,  and  subjects  of  that  govern- 
ment. This  principle  has  always  been  up- 
held by  this  court,  and  has  been  affirmed 
under  a  great  variety  of  circumstances. 
Ge'ston  v.  Hoyt.  3  Wheat.  246,  324:  U.  S. 
v.  Palmer,  Id.  610;  The  Divina  Pastora.4 
Wheat.  52;  Foster  v.  Neilson,  2  Pet.  253. 
307,  309;  Keene  v.  McDonough,  8  Pet.  308; 
Garcia  v.  Lee,  12  Pet.  511,  520;  Williams  v. 
Insurance  Co.,  13  Pet.  415;  U.  S.  v.Yorba.l 
Wall.  412,  423;  U.  S.  v.  Lynde.ll  Wall.  632. 
638.  It  Is  equally  well  settled  in  England. 
The  Pelican,  Edw.  Adm.  Appeud.  'D;' 
Taylor  v.  Barclay,  2  Sim.  213;  Emperor  of 
Austria  v.  Day,  3  De  Gex,  F.  *  J.  217,  221, 
223;  Republic  of  Peru  v.  Peru  plan  Guano 
Co.,  36  Ch.  Div.  489.  497  ;  Republic  of  Pera 
v.  Dreyfus,  38  Cb.  Div.  348,  356,  359." 

So  late  as  October,  1891,  the  same  high 
court,  in  Re  Cooper,  12  Sup.  Ct.  Rep.  453, 
which  grew  out  of  the  controversy  be- 
tween the  United  States  and  Great  Britain 
over  their  respective  rights  to  the  waters 
of  Behring  sea,  reaffirms  the  doctrine  laid 
down  in  the  cases  cited.  The  case  grew 
out  of  the  capture  of  a  British  sealer  in 
Beh ring  sea,  59  miles  from  land.  The  at- 
torney general  of  Canada,  with  the  knowl- 
edge and  approval  of  the  imperial  govern- 
ment of  Great  Britain,  requested  the  aid 
of  the  court  for  the  claimant,  a  British 
subject,  and  sought  to  submit  the  contro- 
versy to  the  supreme  court  of  the  United 
States;  but  it  appeared  that  the  vessel 
had  been  taken  under  the  orders  of  the  ex- 
ecutive department,  and  thecourt  declined 
to  take  Jurisdiction,  and  refused  to  inter- 
fere with  the  action  of  the  political  depart- 
ment. Chief  Justice  Fuller,  after  com- 
menting on  the  treaty  under  which 
Alaska  was  acquired,  and  the  act  of  con- 
gress of  March  2, 1889,  says:  "If  this  be  so, 
the  application  calls  upon  the  court,  while 
negotiations  are  pending,  to  decide  wheth- 
er the  government  is  right  or  wrong,  and 
to  review  the  actions  of  the  political  de- 
partments upon  the  question,  contrary  to 
the  settled  law  In  that  regard;"  and 
cites  Foster  v.  Neilson.  2  Pet.  253;  Williams 
v.  Insurance  Co.,  3  Sum.  270,  13  Pet.  415; 
Luther  V.  Borden,  7  How.  1 ;  Georgia  v. 
Stanton,  6  Wall.  50;  Jones  v.  U.  S.,  137  U. 
S.  202,  11  Sup.  Ct.  Rep.  80;  Nabob  of  Car- 
natlc  v.  East  India  Co.,  1  Yes.  Jr.  371,  2 
Ves.  Jr.  56,  Barclay  v.  Russell,  3  Ves.  424; 
Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444,— 
and  proceeds  in  this  case:  "Her  Britannic 
majesty '8  attorney  general  of  Canada  has, 
presented,  with  the  knowledge  and  ap-* 
provalof  the  Imperial  government  of  Great 
Britain,  a  suggestion  on  behalf  of  the 
claimant.  *  *  *  We  are  not  insensible 
of  the  courtesy  implied  in  the  willingness 
thus  manifested  that  this  court  shonld 
proceed  to  the  decision  on  the  main  ques- 
tion argued  for  the  petitioner,  nor  do  we 
permit  ourselves  to  doubt  that  under  such 
circumstances  the  decision  would  receive 
all  the  consideration  that  tbeutroostgood 
faith  would  require,  but  it  Is  very  clear 
that,  presented  as  a  political  question 
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merely,  it  would  not  fall  within  our  prov- 
ince to  determine  it." 

In  Griffin's  Case,  Chase,  412,  Chief  Jus- 
tice Chase  said :  "  When  the  functiona- 
ries of  the  state  government  existing  in 
Virginia  at  the  commencement  of  the  late 
Civil  War  took  part,  together  with  a  ma- 
jority of  the  citizens  of  the  state,  in  rebel- 
lion against  the  government  of  the  United 
States,  they  ceased  to  constitute  a  state 
government  for  the  state  of  Virginia  which 
could  be  recognized  as  such  by  the  na- 
tional government.  Their  example  of  hos- 
tility to  the  Union,  however,  was  not  fol- 
lowed throughout  the  state.  In  many 
counties  the  local  authorities  and  majori- 
ty of  the  people  adhered  to  the  national 
government,  and  representatives  from 
these  counties  soon  after  assembled  in 
convention  at  Wheeling,  and  organized  a 
government  for  the  state.  This  govern- 
ment was  recognized  as  thelawful  govern- 
ment of  Virginia  by  the  executive  and  leg- 
islative departments  of  the  national  gov- 
ernment, and  this  recognition  was  conclu- 
sive upon  the  Judicial  department." 

The  case  of  U.  S.  v.  Ballln,  144  U.  S.  1, 12 
Sup.  Ct.  Rep.  507.  which  holds  the  Reed 
rule,  adopted  by  the  national  house  of  rep- 
resentatives, to  be  valid,  is  eutirely  in 
harmony  with  the  cases  cited,  so  far  as  it 
affects  this  particular  question. 

Let  us  now  consider  the  views  of  the 
great  text  writers  who  have  expounded 
the  provisions  of  the  constitution,  and  the 
decisions  of  the  courts  of  last  resort  of  the 
several  states;  and  in  doing  so  let  us 
steadily  keep  in  mind  the  fact  that  a  con- 
troversy exists  as  to  the  organization  of 
one  of  the  political  departments  of  the 
state,  and  that  the  question  that  we  are 
to  determine  now  is,  upon  whom  rests  the" 
responsibility  of  deciding  which  is  the  le- 
gal organization?  and  whether  that  ques- 
tion is  a  judicial  one,  or  a  political  one,  is 
to  be  determined  by  the  other  politicnl  de- 
partments. Judge  Story,  In  his  work 
on  the  Constitution,  in  section  374,  says: 
44  In  order  to  clear  the  question  of  all  minor 
points  which  might  embarrass  us  in  the 
discussion,  it  is  necessnrj  to  suggest  a  few 
preliminary  remarks.  The  constitution 
contemplating  the  grant  of  limited  pow- 
ers, and  distributing  them  among  various 
functionaries,  and  the  state  governments, 
with  their  functionaries,  being  clothed 
with  limited  powers, subordinate  to  those 
granted  to  the  general  government,  when- 
ever any  question  arises  as  to  the  ex- 
ercise of  any  power  by  any  of  these  func- 
tionaries under  the  state  or  federal  govern- 
ment it  is  of  necessity  that  such  function- 
aries must,  in  the  first  instance,  decide  upon 
Unconstitutionality  of  the  exercise  of  such 
power.  It  may  arise  in  the  course  of  the 
discharge  of  the  functions  of  any  one  or 
of  all  of  the  great  departments  of  govern- 
ment,—the  executive,  the  legislative,  and 
the  judicial.  The  officers  of  each  of  these 
departments  are  equally  bound  by  their 
oaths  of  office  to  support  the  constitution 
of  the  United  States,  and  are  thereforecon- 
sclentlouely  bound  to  abstain  from  all  acts 
which  are  inconsistent  with  it.  Whenever, 
therefore,  they  are  required  to  act  in  a  case 
not  hitherto  settled  by  any  proper  author- 
ity, these  functionaries  must,  m  the  first 


instance,  decide,  each  for  himself,  whether, 
consistently  with  the  constitution,  the  act 
can  be  done.  If,  for  instance,  the  president 
is  required  to  do  any  act,  he  is  not  only 
authorized,  but  required,  to  decide  for  him- 
self whether,  consistently  with  his  consti- 
tutional duties,  he  can  do  the  act.  So,  if 
a  proposition  be  before  congress,  every 
member  of  the  legislative  body  is  bound 
to  examine  and  decide  for  himself  wheth- 
er the  bill  or  resolution  is  within  the  con- 
stitutional reach  of  the  legislative  powers 
confided  to  congress.  And  in  many  cases 
the  decisions  of  the  executive  and  legisla- 
tive departments,  thus  made,  become  final 
and  conclusive,  being  from  their  very  na- 
ture and  character  incapable  of  revision. 
Thus,  in  measures  exclusively  of  a  politi- 
cal, legislative,  or  executive  character,  it 
is  plain  that,  as  the  supreme  authority  as 
to  these  questions  belongs  to  the  legisla- 
tive and  executive  departments,  they  can- 
not be  re-examined  elsewhere."  In  a  note 
to  this  section  Mr.  Jefferson  is  quoted  as 
saying:  **  My  construction  is  that  each  de- 
partment of  the  government  is  truly  inde- 
pendent of  the  others,  and  has  an  equal 
right  to  decide  for  itself  what  is  the  mean- 
ing of  the  constitution  In  the  laws  sub- 
mitted to  its  action,  and  especially  when 
it  is  to  act  ultimately  and  without  ap- 
peal. " 

President  Lincoln,  in  his  inaugural  ad- 
dress, said  :  "  I  do  not  forget  the  position 
assumed  by  some,  that  constitutional 
questions  are  to  be  decided  by  the  supreme 
court;  nor  do  I  deny  that  such  decisions 
must  be  binding,  in  any  case,  upon  the 
parties  to  a  suit,  as  to  the  object  of  that 
suit,  while  they  are  also  entitled  to  very 
high  respect  and  consideration  in  all  par- 
allel cuses  by  all  other  departments  of 
the  government.  And  while  it  is  obvious- 
ly possible  that  such  decision  may  be  er- 
roneous in  any  given  case,  still  the  evil 
effect  following  it,  being  limited  to  that 
particular  case,  with  the  chance  that  it 
may  be  overruled,  and  never  become  a 
precedent  for  other  cases,  can  better  be 
borne  than  could  the  evils  of  a  different 
practice.  At  the  same  time  the  candid 
citizen  must  confess  that  if  the  policy  of 
the  government  upon  vital  questions,  af- 
fecting the  whole  people,  is  to  be  irrevoca- 
bly fixed  by  decisions  of  the  supreme 
court,  the  instant  they  are  made  in  ordi- 
nary litigation  between  parties  in  person- 
al actions  the  people  will  have  ceased  to 
be  their  owu  rulers,  having  to  that  extent 
practically  resigned  their  government  into 
the  hands  of  that  eminent  tribunal. " 

President  Jackson,  in  1*32,  in  bis  veto 
message  on  the  act  for  a  recharter  of  the 
Bank  of  the  United  States,  said :  "If  the 
opinion  of  the  supreme  court  covered  the 
whole  ground  of  this  act,  it  ought  not  to 
control  the  co-ordinate  authorities  of  this 
government.  The  congress,  the  executive, 
and  the  court  must,  each  for  itself,  be  guid- 
ed by  its  own  opinion  of  the  constitution. 
Each  public  officer  who  takes  an  oath  to 
support  the  constitution  swears  that  he 
will  support  it  as  be  understands  it,  and 
not  as  it  is  understood  by  others.  It  is 
as  much  the  duty  of  the  bouse  of  repre- 
sentatives, of  the  senate,  and  of  the  presi- 
dent, to  decide  upon  the  constitutionality 
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of  any  bill  or  resolution  which  may  be 
presented  to  them  for  passage  or  approval, 
as  it  is  of  the  supreme  judges  when  it  may 
be  brought  before  them  for  Judicial  deci- 
sion. The  opinion  of  the  judges  has  no 
more  authority  over  congress  than  the 
opinion  of  congress  has  over  tbe  Judges; 
and  on  tbat  point  the  president  is  inde- 
peudent  of  botb.  The  authority  of  the 
supreme  court  must  not,  therefore,  be  per- 
mitted to  control  the  congress  or  tbe  ex- 
ecutive when  acting  in  their  legislative  ca- 
pacities, but  to  have  only  such  influence 
as  the  force  of  tbeir  reasoning  may  de- 
serve. " 

With  the  rulings  of  the  supreme  court 
of  tbe  United  States  on  this  question  all  of 
the  state  courts  that  have  been  called 
on  to  decide  similar  questions  concur. 
Tbe  supreme  court  of  the  state  of  Penn- 
sylvania, in  tbe  case  of  Kerr  v.  Trego,  47 
Pa.  St.  292,  which  was  brought  to  deter- 
mine which  of  two  contending  bodies  of 
men  constituted  the  common  council  of 
the  city  of  Pbiladepbia.  while  entertaining 
Jurisdiction  of  that  case,  takes  occasion  to 
say :  "  in  all  cases  of  this  kind— at  least  in 
all  bodies  tbat  are  under  law— tbe  law  Is 
tbat,  where  there  has  been  an  authorised 
election  for  the  office  in  controversy,  the 
ceitificate  of  election  which  is  sanctioned 
by  law  or  usage  is  the  prima  facie  written 
title  to  the  office,  aud  cau  be  set  aside 
only  by  a  contest  in  the  forms  prescribed 
by  law.  This  is  not  now  disputed.  No 
doubt  this  selves  great  power  to  dishonest 
election  officers,  but  we  know  no  remedy 
for  this  but  thp  choice  of  honest  men. 
When  party  fealty  is  a  higher  qualification 
than  honesty  or  competency,  we  must  ex- 
pect fraud  aud  force  to  rule;  and  a  man 
must  be  an  AJax  or  a  Ulysses  to  be  quali- 
fied for  office.  On  tbe  division  of  a  body 
that  ought  to  be  a  unit,  the  test  of  which 
represents  the  legitimate, social  succesHton 
is,  which  of  them  has  maintained  the  reg- 
ular forms  of  organisation  according  to  tbe 
laws  and  usages  ol  the  body,  or,  in  the 
absence  of  these,  according  to  the  laws, 
customs,  and  usages  of  similar  bodies  in 
like  cases,  or  in  analogy  to  them?  This 
is  the  uniform  rule  in  such  cases.  It  Is  al- 
ways applied  in  the  case  of  church  divi- 
sions, and  was  so  applied  by  us  three  times 
last  year  in  the  church  cases  already 
alluded  to.  The  courts  can  uever  apply 
it  to  divisions  in  tb**  supreme  legislature, 
because  that  body  is  subject  to  no  judicial 
authority,  and  cannot  be.  " 

Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  beginning  on  page  50, 
says:  "  We  have  already  seen  that  we  are 
to  expect  in  every  constitution  an  appor- 
tionment of  the  powers  of  government. 
We  shall  also  find  certain  duties  imposed 
upon  the  several  departments,  as  well  as 
upon  specified  officers  iu  each,  and  we 
shall  likewise  discover  that  the  constitu- 
tion has  sought  to  hedge  about  tbeir  ac- 
tion in  various  ways,  with  a  view  to  the 
protection  of  individual  rights  and  tbe 
proper  separation  of  duties.  And  when- 
ever any  one  Is  called  upon  to  perform  any 
constitutional  duty,  or  to  do  any  act  in 
respect  to  which  it  cau  be  supposed  that 
the  constitution  has  spoken,  it  is  obvious 
that  a  question  of  construction  may  at 


once  arise,  npou  which  some  one  must  de- 
cide before  the  duty  Is  performed  or  tbe 
act  done.  From  the  very  nature  of  the 
case,  this  decision  mnst  commonly  be 
made  by  tbe  person,  body,  or  department 
upon  whom  the  duty  is  imposed,  or  from 
whom  tbe  act  is  required."  Then,  again, 
on  page  51:  "In  these  aud  the  like  cases 
our  constitutions  have  provided  no  tribu- 
nal for  the  specific  duty  of  solving  in  ad- 
vance the  questions  which  arise.  In  a  few 
of  tbe  states,  indeed,  the  legislative  de- 
partment has  been  empowered  by  the  con- 
stitution to  call  upon  the  courts  for  their 
opinion  of  tbe  constitutional  validity  of 
a  proposed  law,  In  order  that,  if  it  be  ad- 
judged without  warrant,  the  legislature 
may  abstain  from  enacting  it.  But  those 
provisions  are  not  often  to  be  met  with, 
and  Judicial  decisions,  especially  upon 
delicate  and  difficult  questions  of  constitu- 
tional law,  can  seldom  be  entirely  satis- 
factory when  made,  as  they  commonly 
will  be  under  such  calls,  without  the  bene- 
fit of  argument  at  tbe  bar,  and  of  that 
light  upon  the  question  Involved  which 
might  be  afforded  by  counsel  learned  In 
the  law,  and  Interested  in  giving  them 
a  tborougb  investigation.  It  follows, 
therefore,  tbat  every  department  of  the 
goverument,  and  every  official  of  every 
department,  may  at  any  time,  when  a 
duty  is  to  be  performed,  be  required  to 
pass  upon  a  question  of  constitutional 
construction.  Sometimes  tbe  case  will 
be  such  tbat  tbe  decision,  when  made, 
must,  from  tbe  nature  of  things,  be  con- 
clusive, and  subject  to  no  appeal  or  re- 
view, however  erroneous  it  may  be  In  the 
opinion  of  other  departments  or  other 
officers;  but  in  other  cases  tbe  same  ques- 
tion may  be  required  to  be  passed  upon 
again  before  the  duty  is  completely  per- 
formed. The  first  of  these  classes  is  where, 
by  the  constitution,  a  particular  question 
is  plainly  addressed  to  the  discretion  or 
Judgment  of  some  one  department  or  offi- 
cer, so  tbat  tbe  interference  of  any  other 
department  or  officer,  with  a  view  to  the 
substitution  of  its  own  discretion  or  Judg- 
ment In  the  place  of  that  to  which  tbe 
constitution  has  confided  the  decision, 
would  be  impertinent  and  intrusive.  Un- 
der every  constitution,  cases  of  (his  de- 
scription are  to  be  met  with;  and,  though 
it  will  sometimes  be  found  difficult  to 
classify  them,  there  can  be  no  doubt,  when 
tbe  case  is  properly  determined  to  be  one 
of  this  character,  thut  the  rule  must  pre- 
vnil  which  makes  the  decision  final." 

Chancellor  Kent  opens  his  eleventh  lec- 
ture, found  in  volume  1  of  his  Commenta- 
ries, p.  221,  with  these  words:  "The pow- 
er of  making  laws  Is  tbe  supreme  power 
in  a  state,  and  the  department  In  which  it 
resides  will  naturally  have  such  a  pre- 
ponderance iu  the  political  system,  and 
act  with  such  mighty  force  upon  the  pub- 
lic mind,  that  the  line  of  separation  be- 
tween tbat  and  tbe  other  branches  of  the 
government  ought  to  be  marked  very 
distinctly,  and  with  the  most  careful  pre- 
cision." And  again,  on  page  235  of  the 
same  volume,  he  says:  "Each  house  is 
made  the  sole  Judge  of  the  election  return 
and  qualifications  of  its  members.  Tbe 
same  power  is  vested  In  the  British  house 
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of  commons,  and  In  the  legislatures  of  the 
several  states,  and  there  is  no  other  body 
known  to  the  constitution  to  which  such 
a  powermigbt  safely  be  trusted.  It  is  req- 
uisite to  preserve  a  pure  and  genuine  rep- 
resentation, and  to  control  the  evils  of  ir- 
regular, corrupt,  and  tumultuous  elec- 
tions; and,  ae  each  house  acts  In  these 
cases  in  a  Judicial  character,  its  decisions, 
like  the  decisions  pf  any  other  court  of 
justice,  ought  to  be  regulated  by  known 
principles  of  law,  and  strictly  adhered  to, 
for  the  sake  of  uniformity  and  certainty." 

In  the  case  of  Gormley  v.  Taylor,  44  Oa. 
76,  the  supreme  court  of  Georgia  uses  the 
following  language:  "No  evil  could  be 
more  offensively  aggressive  on  the  rights 
of  the  people  than  the  assumption  by  the 
Judiciary  of  powers  not  delegated  to  their 
rightful  jurisdiction.  To  lodge  in  the 
opinions  of  a  few  men,  no  matter  how  far 
removed  from  the  passions  of  the  hour, 
the  rights  of  the  people  in  tbe  creution 
of  government  and  decision  of  affairs  of 
siatp.  was  not  the  intention  of  the  people. 
Constitutions  and  laws  precede  the  Judi- 
ciary, and  we  decide  questions  arising  out 
of  them  after  they  are  made,  not  before. 
We  restrain  tbe  legislature  within  tbe  lim- 
itations set  to  its  powers.  But  we  may 
not  set  up  our  opinions  as  to  the  decision 
of  tbe  legislature  upon  questions  not 
purely  legal.  The  constitution  prescribes 
the  manner  of  passing  laws,  and  the  legisla- 
ture must  pursue  the  mode  prescribed. 
The  constitution  divides  powers,  and  tbe 
co-ordinate  branches  must  stay  within 
the  prescribed  limits.  If  this  were  not  so, 
the  Judiciary  might  declare  an  act  void, 
and  the  legislature  might  impeach  the  ju- 
diciary—as  happened  in  Illinois — for  tbe 
decision.  The  Intention  of  tbe  constitu- 
tion is  to  divide  the  powers,  and  let  each 
move  independently  in  its  orbit,  all  revolv- 
ing round  the  constitution  in  their  appro- 
priate sphere,  like  the  planetary  systems 
round  the  sun,  and  each  kept  in  place  by 
the  central  power  which  moves  tho  whole 
in  harmony."  "I  find  Involved  in  this  de- 
cision of  the  court  a  reversal  of  tbe  judg- 
ment of  tho  legislature  as  to  the  status 
of  tbe  state  under  reconstruction.  This 
embraces  a  political,  as  well  as  legal,  ques- 
tion, and  it  would  be  an  ostentatious 
parade  of  learning  to  go  through  the 
decisions  of  the  courts  excluding  political 
questions  involving  tbe  principles  of  gov- 
ernment from  judicial  jurisdiction.  The 
very  question  made  by  Governor  Jenkins 
before  the  supreme  court  at  Washington 
on  tbe  constitutionality  of  tbe  reconstruc- 
tion acts  admonishes  me  of  the  fact  tbat 
these  matters  were,  while  regarded  by  the 
profession  of  Georgia  plainly  and  paipubly 
unconstitutional  at  the  time,  nevertheless 
political  in  their  character,  and  refused  a 
bearing  at  the  bar  of  that  tribunal." 

In  the  case  of  Railroad  Co.  v.  Little,  45 
Gn.  372,  the  same  court  said:  "It  Is  not 
only  the  right,  but  tbe  solemn  duty,  of  tbe 
courts  to  pass  upon  the  constitutionality 
of  laws.  But  the  constitutionality  of  a 
law,  and  the  legality  of  a  legislature  whicb 
passed  it,  are  wholly  different  things. 
Over  tbe  former  the  Judiciary  has  jurisdic- 
tion; over  the  latter,  In  my  judgment,  It 
has  not.  Very  serious  question  has  been 
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made  whether  courts,  In  their  Inquiries 
into  the  constitutionality  of  laws,  are  not 
confined  to  an  examination  of  the  law  It- 
self as  it  appears  oh  the  statute  books. 
It  has  b«»en  contended  by  learned  judges 
that,  while  courts  may  inquire  if  the  pro- 
visions of  a  law  are  contrary  to  the  con- 
stitution, and  (still  keeping  to  the  act  as 
It  appears  upon  its  face)  whether  the  body 
of  it  conforms  to  the  title,  and  whether 
there  be  more  than  one  subject-matter, 
etc.,  that  this  exhausts  their  authority. 
They  cannot  go  behind  the  act  itself,  ex- 
amine tbe  journals  of  tbe  two  bouses,  or 
learn  from  other  sources  whether  tbe  leg- 
islature conformed,  in  its  passage,  to  tbe 
constitutional  requirements  as  to  the 
mode  and  manner  in  which  bills  shall  be 
introduced,  read,  and  voted  upon.  And 
this  limitation  upon  the  power  of  the  judi- 
ciary would  seem  entirely  consistent  with 
section  82  of  our  bill  of  rights,  which  pro- 
vides 'that  legislative  acts,  in  violation  of 
this  constitution,  are  void,  and  the  judi- 
ciary shall  so  declare  them.'  There  Is  an 
obvious  distinction  between  a  'legislative 
act'  and  tbe  mode  in  which  that  act  has 
been  introduced,  read,  and  voted  upon. 
But  though,  as  I  have  said,  this  distinc- 
tion has  been  drawn.  I  am  inclined  to 
think  the  weight  of  authority  is  in  favor 
of  the  rigbt  of  tho  c6urts  to  go  at  least  to 
tbe  journals,  and  Inquire  If  they  show  tbe 
proper  and  constitutional  proceedings  to  • 
have  been  bad  on  tbe  passage  of  tbe  law. 
But  the  cases  are  uniform  that  the  jour- 
nals are  conclusive,  however  untrue  In 
fact,  and  nothing  will  be  heard  in  contra- 
diction of  them;  and  this  upon  principles 
of  public  policy,  and  respect  of  one  branch 
of  the  government  for  the  other,  as  well 
as  upon  the  further  principle  that  even 
courts,  In  tbe  search  after  truth,  recognize 
finalities  behind  which  they  will  refuse  to 
look.  But,  as  I  have  said,  the  question 
made  in  this  case  is  not  really  upon  the 
constitutionality  of  tbe  law  as  to  its  pro- 
visions, or  its  title,  or  even  as  to  tbe  mode 
in  which  it  was  Introduced,  read,  and 
voted  upon,  but  upon  the  constitutional- 
ity of  the  legislature  itself,— upon  its  au- 
thority to  pass  any  acts.  Being,  as  it  Is 
claimed,  in  session  contrary  to  tbe  consti- 
tution, it  was  uot  at  the  time  a  legislative 
body  at  all,  but  a  mere  mob.  incapable  of 
making  laws  of  any  kiud.  Is  it  compe- 
tent for  the  courts  to  decide  upon  the  le- 
gality of  a  session  of  tbe  legislature?  I 
think  pot."  And  again:  "Necessarily  the 
courts  must  decide  what  is  tbe  law,— what 
is  the  legal  will  of  the  lawmaking  power. 
But  if  they  have  the  right  to  go  behind 
this,  and  to  inquire  whether  tbe  lawmak- 
ing power  is  itself  legal,  they  become,  in 
effect,  the  supreme  power  in  tho  state.  A 
case  may  be  supposed  of  a  body — a  mere 
public  meeting — undertaking  to  pass  laws, 
and  it  is  asked  if  the  courts,  when  the  acts 
of  sucb  a  body  are  pleaded  as  law,  must 
not  inquire  into  the  rightfulness  of  the 
claim  of  tbe  body  to  be  a  lawmaking 
power.  In  such  a  case  the  inquiry  by  the 
courts  would  be,  not  tbe  rightfulness  of 
the  authority,  nor  its  conformity  to  any 
written  code  of  constitutional  law,  but 
whether  it  was  in  fact  the  legislative  de- 
partment of  the  government,  recognized 
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as  such  by  the  people,  or  by  whatever 
final  arbiter  has  powerto  enforce  its  edicts. 
In  other  words,  courts  do  not  make  gov- 
ernments, or  decide  upon  their  validity. 
If  they  cannot  recognize  as  rightful  the 
lawmaking  power,  which  is,  in  fact,  su- 
preme, they  must  get  out  of  the  way,  and 
not  attempt,  by  their  feeble  arm,  to  stay 
the  tide  of  revolution.  Luther  v.  Borden, 
7  How.  1.  But  there  is  another  ground, 
which,  though  it  assumes  the  right  of  the 
courts  to  pass  upon  the  legality  of  the  leg- 
islature directly,  is  fatal  to  the  position 
taken  against  this  law.  It  is  a  settled 
rulo  that,  even  where  courts  have  power 
to  inquire  into  the  right  of  an  officer  to 
perform  official  acts,  they  will  not  do  so 
collaterally.  They  will  freely  investigate 
the  legality  of  any  particular  act,  but  they 
will  never,  in  so  doing,  inquire  into  the 
right  of  the  officer  to  act,  as  such,  at  all. 
The  rule  is  uniform  that  the  acts  of  an 
officer,  otherwise  legal,  cannot  be  attacked 
on  the  ground  of  any  illegality  In  his  ap- 
pointment, or  on  the  ground  that,  though 
he  Is  an  officer  in  fact,  he  is  not  so  accord- 
ing to  law.  Is  not  the  general  assembly, 
actually  in  session,  entitled  from  the 
courts  to  at  least  the  same  measure  of 
consideration  as  they  grant  to  a  constable 
or  a  Justice  of  the  peace?" 

In  New  Hampshire  the  Justices  of  the 
supremecourt  of  Judicature  were  requested 
hy  the  house  of  representatives  to  give 
their  opinion  whether  the  governor  had 
the  constitutional  authority  to  issue  to 
any  one  a  summons  to  appear  as  a  sen- 
ator elect.  The  court,  answering,  (see  56 
N.  H.  577.)  said :  "If  a  mistake,  or  even  an 
intentional  wrong,  should  be  committed 
by  the  executive,  the  remedies  under  our 
form  of  government  are  ample  and  prompt; 
the  wrong  to  be  suffered  temporary.  If, 
on  the  other  hand,  a  precedent  of  interfer- 
ence by  one  department  with  the  discharge 
of  its  duties  by  another  should  be  estab- 
lished by  the  form  of  a  Judicial  decision,  a 
dangerous  blow  would,  in  our  Judgment, 
be  struck  at  one  of  the  most  vital  princi- 
ples of  our  system  of  government,  the  con- 
sequences of  which  no  one  could  foretell, 
and  which  no  intelligent  and  candid  citi- 
zen could  fail  to  see  must  be  lasting  and 
pernicious.  * 

The  Opinion  of  the  Justices  contained  in 
70  Me.  585,  and  also  the  case  of  Prince  v. 
Skilliu,  71  Me.  361,  are  referred  to  by  the 
chief  justice.  The  constitution  of  Maine, 
(article  6,  §  8,)  defining  the  Judicial  power 
of  the  supreme  court,  reads  as  follows: 
"They  shall  be  obliged  to  give  their  opin- 
ion upon  important  questions  of  law,  and 
upon  solemn  occasions,  when  required  by 
the  governor,  council,  senate,  or  house  of 
representatives."  No  similar  provision  is 
found  in  the  constitution  of  this  state, 
and  such  provisions  are  not  common. 
Under  this  provision  of  the  constitution 
there  would  seem  to  be  no  question  as  to 
the  duty  of  the  court  to  answer  questions 
of  this  kind  when  requested  so  to  do  by  a 
political  department  of  the  state,  and  it 
will  be  noted  that  there  is  a  marked  differ- 
ence between  answering  questions  of  this 
character  at  the  solicitation  of  a  political 
department  and  answering  them  at  the 
request  of  .parties  to  ordinary  litigation. 


In  that  case,  however,  there  were  not 
only  two  bodies  of  men,  each  claiming  to 
be  the  bouse  of  representatives,  but  also 
two  bodies  respectively  claiming  to  be 
the  state  senate.  These  cases,  however, 
are  authorities  squarely  against  the 
position  taken  by  this  court  that  parties 
holding  certificates  of  election,  whether 
elected  or  not  In  fact,  and  whether  in  fact 
qualified  under  the  constitution  to  sit  as 
members  of  the  house,  are  entitled  to 
organize  without  reference  to  the  very 
right  of  the  matter.  In  Maine  the  returns 
of  the  elections  of  members  of  the  legis- 
lature are  made  to  the  governor  and 
council,  who  thereupon  examine  them, 
and  issue  to.the  members  who  appear  to 
be  "elected,"  as  it  is  there  denominated,  a 
summons  to  attend  the  legislature. .  In 
this  state  a  canvassing  board,  consisting 
also  of  the  governor  and  certain  state 
officers,  issue  what  is  denominated  a  "cer- 
tificate of  election."  The  two  documents 
are  intended  to  serve  precisely  the  same 
purpose,  viz.  to  furnish  evidence  that  the 
person  receiving  it  is  entitled  to  a  seat  in 
the  legislature.  No  one  disputes  the 
proposition,  so  far  as  I  am  aware,  that 
the  certificate  or  summons,  as  the  case 
may  be,  furnishes  prima  facie  evidence  of 
right  to  the  seat;  but  prima  faoie  evi- 
dence must  always  give  way  to  stronger 
and  better  evidence  when  it  exists.  We 
quote  from  Opinions  of  the  Justices,  70 
Me.  585:  "Holders  of  summonses  which 
are  void  for  the  reason  that  the  governor 
and  council  have  failed  to  correctly  per- 
form the  constitutional  obligation  resting 
upon  them  have  no  right  to  take  a  part 
in  the  organization  or  in  any  subsequent 
proceedings  of  the  house  to  which  they 
are  wrongfully  certificated.  They  are  not 
in  fact  members.  But  the  members  right- 
fully elected,  as  shown  by  the  official  re- 
turns, and  the  opinion  of  court  upon  the 
propositions  heretofore  by  the  governor 
presented  to  the  court,  are  entitled  to  ap- 
pear and  act  in  the  organization  of  the 
bouses  to  which  they  belong,  unless  .the 
house  and  senate,  in  Judging  of  the  elec- 
tion and  qualification  of  members,  shall 
determine  to  the  contrary.  A  member 
without  a  summons,  who  appears  to 
claim  his  seat,  is  prima  facie  entitled  to 
equal  consideration  with  a  member  who 
has  a  summons  issued  in  violation  of  law. 
He  Is  not  to  be  deprived  of  the  position 
belonging  to  him  on  account  of  the  derelic- 
tion of  those  whose  duty  it  was  to  have 
given  him  the  usual  summons.  The  ab- 
sence of  that  evidence  may  be  supplied  by 
other  evidence  of  membership.  The  house 
and  senate  have  the  same  right  to  con- 
sider and  determine  whether,  In  the  first 
instance,  such  persons  appear  to  have 
been  elected,  and,  finally,  whether  they 
were  in  fact  elected,  as  they  have  of  any 
and  all  the  persons  who  appear  for  the 
purpose  of  composing  their  respective 
bodies."  And  again:  "In  neither  case  did 
the  senate  or  house  itself  act  upon  the 
question  of  their  membership.  Both  the 
seuate  and  house  [meaning  the  bodies 
assembled  to  be  organized  as  such]  n-ere 
debarred  from  any  action  thereon  by  the 
conduct  of  the  presiding  secretary  and 
clerk.   The   assumption  of  such  officers 
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that  no  questions  should  be  entertained 
relative  to  the  rights  of  persons  whose 
names  are  not  upon  the  rolls  furnished  by 
the  secretary  or  state,  but  who  were 
claimants  of  seats,  was  unwarrantable. 
The  statute  of  186U,  embodied  iu  Rev.  St. 
c.  2,  §  25,  cannot  preclude  either  the  senate 
or  house  from  amending  and  completing 
the  rolls  of  membership,  according  to  the 
facts.  Each  house  has  the  constitutional 
right  to  organize  itself.  The  form  pro- 
vided for  aid  and  convenience  lu  effecting 
the  organization  does  not  confer  upon  a 
temporary  presiding  officer  such  conclusive 
power.  We  have  not  failed  to  carefully 
consider  the  act  of  1869,  c.67,  incorporated 
in  Rev.  St.  c.  2,  §  25;  «nd,  so  far  as  It  de- 
clares that  'no  person  shall  be  allowed  to 
vote  or  take  part  in  the  organization  of 
either  branch  of  the  legislature  as  a  mem-, 
ber  unless  his  name  appears  upon  the 
certified  roll  of  that  branch  of  the  legis- 
lature in  which  bo  claims  to  act,'  we  think 
it  clearly  repugnant  to  the  constitution, 
which  declares  that  each  bouse  shall  be 
the  judge  of  the  election  and  qualification 
of  its  own  members.  It  aims  to  control 
the  action  of  each  within  Its  constitutional 
power  till  after  a  full  organization,  with 
a  majority  determined  and  fixed  by  the 
governor  and  council.  By  their  action  in 
granting  certificates  to  men  not  appear- 
ing to  be  elected,  or  refusing  to  grant  cer- 
tificates to  men  clearly  elected,  they  may 
constitute  each  bouse  with  a  majority  to 
suit  their  own  purposes,  tnus  strangling 
and  overthrowing  the  popular  will  as 
honestly  expressed  by  the  ballot.  The 
doctrine  of  that  act  gives  to  the  execu- 
tive department  the  power  to  rob  the  peo- 
ple of  the  legislature  they  have  chosen, 
and  rorce  upon  them  one  to  serve  its  own 
purposes.  It  poisons  the  very  founda- 
tion of  legislation,  and  tends  to  corrupt 
the  legislative  department  of  the  govern- 
ment. It.  Btrlkes  a  death  blow  at  the 
heart  of  popular  government,  and  renders 
its  foundation  and  great  bulwarks— the 
will  of  the  people  as  expressed  by  the  bal- 
lot— a  farce.  Each  house  has  the  same 
power,  and  Is  charged  with  the  same 
duty,  to  declare  the  election  of  Its  own 
members,  and  organize  in  any  legitimate 
way,  as  before  the  passage  of  that  act." 
And  again:  "Question  9.  To  make  up  the 
legal  quorum  required  on  any  vote  in 
either  house,  can  the  votes  of  any  persons 
be  counted  who,  though  summoned,  do 
not  appear  to  be  elected  by  the  official  re- 
turns under  the  constitution,  and  the  de- 
cision of  the  court?  Answer.  Not  if  the 
attention  of  the  house  is  called  to  the 
fact  that  such  persons  are  Illegally  sum- 
moned, and  objection  is  seasona  bly  made 
to  the  counting  of  such  persons  for  the 
purpose  of  making  up  a  quorum,  and  the 
house  does  not  act  upon  the  question  of 
their  admissibility." 

In  the  case  of  Prince  v.  Skillin,  71  Me. 
369,  we  find  the  following  language:  "It 
is  claimed  that  the  decision  of  the  govern- 
or and  council  acted  as  a  final  canvassing 
board,  and  that  their  final  action  consti- 
tutes an  estoppel  upon  all  other  branches 
of  the  government  except  the  bouses  of 
the  legislature  in  regard  to  the  member- 
Ihip  of  those  bodies.   This  is  not  so.  The 


object  of  all  investigations  is  to  arrive  at 
true  results."  Again:  "In  accordance 
with  these  views,  It  has  been  uniformly 
held  by  this  and-  ail  other  courts  where 
the  question  has  arisen  that  the  decision 
of  the  canvassing  board  is  only  prima  fa- 
cie evidence  that  the  real  title  to  the  office 
depends  upon  the  votes  cast,  and  that 
the  tribunal  before  which  the  question 
arises  will  investigate  the  facts  of  the  elec- 
tion, the  votes  cast,  and  the  legality  of  the 
action  of  the  canvassing  board.  People 
v.  Cook,  8  N.  Y.  67;  People  v.  Vail,  20 
Wend.  12;  State  v.  Governor,  25  N.  J. 
Law, 348;  People  v.  Thacher,55  N.  Y.525.** 
And  again:  "The  underlying  principle 
is  that  the  election,  and  not  the  return,  is 
the  foundation  of  the  right  to  an  elective 
office,  and  hence  it  has  been  held  compe- 
tent to  go  behind  the  ballot  box,  and 
purge  the  returns  by  proof  that  votes  were 
received  and  counted  which  were  cast  by 
persons  not  qualified  to  vote."  People  v. 
Pease,  27  N.  Y.  45.  "Freedom  of  inquiry 
in  investigating  the  title  to  office,"  ob- 
serves Andrews,  J.,  in  People  v.  Thacher, 
55  N.  Y.  531,  "tends  to  secure  fairness  in 
the  conduct  of  elections,  faithfulness  and 
integrity  on  the  part  of  returning  officers, 
and  it  weakens  the  motive  to  fraud  or  vi- 
olence by  diminishing  the  chances  that 
they  may  prove  successful  in  effecting  the 
objects  for  which  they  are  usually  em- 
ployed." 

In  the  case  of  Hughes  v.  Felton,  11 
Colo.  489,  19  Pac.  Rep.  444,  the  validity  of 
an  act  establishing  the  superior  court  of 
Denver  was  attacked.  The  objection 
made  was  not  to  the  mode  of  Its  passage, 
nor  to  the  subject-matter  apparent  on  tne 
face  of  the  act,  but  because  it  was  claimed 
that  the  legislature  whicb  enacted  it  was 
not  a  legal  or  constitutional  body.  The 
supreme  court  of  Colorado,  following  the 
unbroken  current  of  authorities  on  this 
question,  uses  the  following  language: 
"  From  what  has  already  been  said  it  is 
plain  to  be  seen  that  a  determination  of 
the  main  proposition  contended  for  in- 
volves h  decision  of  questions  which  this 
court  has  no  authority  to  decide,  and 
which  It  is  prohibited  from  deciding  by  an 
express  provision  of  the  constitution  lodg- 
ing such  power  elsewhere.  The  members 
of  the  legislature  thus  assailed  met  at  the 
time  and  place  provided  therefor  by  law, 
and  theu  and  there  organized  the  two 
houses  in  the  manner  required  bylaw.  In 
doing  this  each  house  necessarily  judged 
of  the  election  and  qualifications  of  Its 
members.  The  two  houses  thus  organized 
recognized  each  other  as  a  component  part 
of  the  legislature  of  the  state,  and  they 
received  full  recognition  as  such  by  the 
executive  branch  of  the  government. 
They  chose  two  persons  to  represent  the 
state  of  Colorado  in  the  senate  of  the 
United  States,  who  were  afterwards  ad- 
mitted to  seats  as  members  of  that  distin- 
guished body ;  and  in  all  other  respects 
the  said  assembly  acted  and  was  recog- 
nized as  the  legislature  of  the  state.  It  is 
a  general,  if  not  nuiversnl,  rule,  that 
courts,  in  determining  the  validity  or  in- 
validity of  a  legislative  act,  do  not,  for 
the  purpose  of  impeaching  such  act,  per- 
mit of  or  consider  evidence  outside  of 
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the  act  Itself,  the  enrolled  bill,  and  the 
journals  of  the  two  houses.  Division  of 
Howard  Co.,  15  Kan.  195,  and  eases  there 
cited.  For  these  reasons  the  proposition 
advanced  is  not  tenable." 

In  the  case  of  Robertson  v.  State,  109 
Ind.  79,  10  N.  E.  Rep.  582,  643,  this  ques- 
tion was  most  exhaustively  considered. 
The  question  at  Issue  was  the  title  to  the 
office  of  lieutenant  governor  of  Indiana. 
The  plaintiff,  Smith,  claimed  that  in  Jan- 
uary, 1887,  be  was  elected  president  of  tho 
senate;  that  one  Manson  was  elected  lieu- 
tenant governor  in  November,  1884,  and 
held  tbe  office  until  July,  1886,  when  he 
vacated  it  by  accepting  a  federal  office; 
that  on  the  2d  of  November,  1886,  tbe  re- 
spondent was  voted  for  and  claimed  to  be 
elected  lieutenant  governor;  that  he 
thereupon  took  the  oath  of  office,  and  in- 
truded into  the  office  of  lieutenant  govern- 
or, and  it  was  alleged  in  the  complaint 
that  the  speaker  of  the  house  of  represent- 
atives recognised  Robertson  as  lieutenant 
governor.  Suit  was  brought  by  injunc- 
tion in  tbe  circuit  court  of  Marlon  county, 
in  which  tbe  state  capitol  is  located,  to 
restrain  Robertson  from  exercising  the  du- 
ties of  the  office  of  lieutenant  governor, 
and  an  appeal  taken  from  the  decision  of 
that  conrt  to  the  supreme  court.  Sepa- 
rate opinions  were  filed  by  the  various 
members  of  the  court  on  the  original  bear- 
ing, and  also  by  tbe  chief  Justice  and 
Judge  Nlbiack  on  tbe'petition  for  a  rehear- 
ing. Chief  Justice  Elliott,  after  having 
delivered  the  opinion  of  the  court,  in  his 
Individual  opinion  says:  " I  fully  concur 
in  the  opinion  of  my  Brother  Niblack  that 
tbe  courts  have  no  jurisdiction  of  the  sub- 
ject-matter of  this  action,  and,  as  the  sub- 
ject has  been  by  him  so  fnlly  and  so  ably 
discussed,  little  can  be  added.  I  began  the 
investigation  oi  this  question  with  the 
impression  that  the  courts  had  jurisdic- 
tion of  the  subject-matter,  but  I  leave  it 
with  the  firm  conviction  that  they  have 
not.  This  impression  arose  from  a  belief 
that  It  is  better  and  safer  that  snch  con- 
troversies as  this  should  be  settled  by 
some  other  tribunal  than  the  legislature; 
but,  while  still  impressed  with  that  belief, 
lam  compelled  to  yield  to  the  settled  rules 
of  the  law  and  the  clear  words  or  the 
constitution.  Whatever  may  be  the  views 
of  a  court  or  judge  upon  a  question  of 
constitutional  policy,  the  expressed  will  of 
the  people,  as  written  in  their  constitu- 
tion, must  be  obeyed  and  enforced.  1  am 
convinced  that  theframers  of  the  consti- 
tution have  conferred  upon  tliegeneral  as- 
sembly exclusive  authority  over  such  con- 
troversies as  this,  although,  regarded  as 
a  question  of  policy,  I  am  persuaded  that 
It  would  have  been  wiser  to  have  intrust 
ed  the  authority  to  some  other  tribunal. 
Tbe  makers  of  the  constitntion  bad  pow- 
er to  vest  the  authority  in  the  legislature, 
and  they  have  done  it.  To  their  judgment 
all  must  yield.  Tbe  grant  of  power  to  the 
legislature  cannot  be  defeated  upon  the 
presumption  that  it  will  not  be  justly  ex- 
ercised. On  the  contrary,  it  is  the  duty  of 
the  judiciary  to  assume  that  legislators 
will  faithfully  and  impartially  perform  the 
duty  imposed  upon  them  by  the  constitu- 
tion they  have  solemnly  sworn  to  support. 


Courts  mnst  accord  to  the  legislature 
the  same  solemn  sense  of  duty,  and  the 
same  conscientious  resolution  to  perform 
it,  unmoved  by  improper  motives,  that 
they  can  claim  for  themselves.  In  Brown 
v.  Buzau,  24  Ind.  194,  It  was  said :  'The 
Judiciary  ought  to  accord  to  tbe  legisla- 
ture as  much  purity  of  purpose  as  it 
would  claim  for  itself;  as  honest  a  desire 
to  obey  the  constitution ;  and  also  a  high 
capacity  to  Judge  of  Its  meaning.'"  Again : 
"Our  own  court  has  recognized  the  gener- 
al principle  that  it  is  often  best  to  Intrust 
higher  power  to  officers  whose  terms  are 
short.  In  Brown  v.  Buzan,  supra,  it  was 
said:  'Thus,  to  whatever  extent  this 
court  might  err  in  denying  the  rightful  au- 
thority of  the  lawmaking  department, 
we  would  chain  that  authority, for  a  long 
period,  at  our  feet.  It  is  better  and  safer, 
therefore,  that  the  Judiciary,  if  err  it 
must,  should  not  err  in  that  direction.  It 
either  department  of  the  government  may 
slightly  overstep  the  limits  of  its  consti- 
tutional powers,  It  should  be  that  one 
whose  official  lif 3  shall  soonest  end.  It 
has  the  least  motive  to  usurp  power  not 
given,  and  the  people  can  sooner  relieve 
themselves  of  its  mistakes.'  This  reason* 
ing  supplies  grounds  for  sustaining  the 
policy  of  distributing  the  power  of  set- 
tling contents  for  office;  for,  if  that  pow- 
er is  lodged  in  tbe  legislature,  the  people 
can,  at  short  and  often-recurring  intervals, 
rebuke  where  rebuke  is  needed,  and  ap- 
prove where  approval  is  merited."  And 
again:  " In  many  Instances  powers  of  a 
judicial  nature  are  conferred  upon  the 
legislature,  and  it  has  always  been  held 
that,  where  such  a  power  Is  conferred.lt  is 
exclusive  and  supreme.  No  other  tribunal 
can  share  in  its  exercise, norcan  any  court 
control  It.  People  v.  Mahaney,  13  Mich. 
481,  492;  State  v.  Oilmore.  20  Kan.  551; 
State  v.  Tomlinson,  Id.  692;  Dalton  v. 
State,  43  Ohio  St.  652.  3  N.  E.  Rep.  685; 
Smith  v.  Myers.  (Ind.  Sup.)  9  N.  E.  Uep. 
692,  and  cases  cited."  And  again:  "A 
high  tribunal  has  been  designated  by  tbe 
people  to  determine  all  contests  for  tbe 
office  of  lieutenant  governor.  There  the 
people  have  placed  that  great  power,  and 
there  it  must  rest  until  the  people  in  their 
sovereign  capacity  shall  change  their  con- 
stitution." And  in  the  same  rase,  on  a 
petition  for  a  rehearing,  Judge  Niblack, 
on  page  158,  109  Ind.,  and  page  646, 10  N. 
E.  Rep.,  says:  "If  an  act  of  the  present 
general  assembly,  whether  passed  at  the 
regular  or  some  special  session,  sballcome 
before  us,  signed  by  the  appellant  on  be- 
half of  the  senate,  and  otherwiseduly  cer- 
tified and  approved,  it  will  be  onr  duty 
to  assume  that  tbe  appellant  was,  at  tbe 
time  he  affixed  his  signature,  the  acting 
and  qualified  lieutenant  governor  of  the 
state,  and  that  he  has  hep n  so  recognized 
by  the  two  houses  of  the  general  assem- 
bly. On  the  other  hand,  when  an  act  of 
the  current  general  assembly  shall  come 
before  us,  signed  by  the  relator,  Smith,  or 
some  other  person,  as  president  pro  tem- 
pore of  the  senate,  we  will  be  required  to 
assume  that  the  person  so  signing  was 
elected  to  preside  over  the  sen  ate  at  a  time, 
and  under  circumstances,  which  author- 
ized bis  election.  So  that  the  senate  set- 
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ties  for  us,  and  not  we  for  It,  who, for  any 
occasion,  is  its  proper  presiding  officer." 

The  supreme  court  of  Texas,  in  the  case 
ol  Wright  v.  Fawcett,  42  Tex.  20H,  says: 
"To  decide  the  result  of  an  election  is  a 
question  of  a  different  character,"  part  of 
the  process  of  political  organization,  and 
"not  a  question  of  private  right. "  Hulse- 
man  v.  Rems.  41  Pa.  St.  396.  And  see  Ar- 
berry  v.  Beavers.  6  Tex.  469;  Baker  v.Chls- 
nolm.  3  Tex.  157;  Walker  v.  Tarrant  Co., 
20  Tex.  16.  Where  the  law  has  provided 
a  mode  of  deciding  cases  of  contested  elec- 
tions, designed  to  be  final,  the  courts  have 
no  authority  to  adjudicate  such  cages 
other  than  that  the  law  may  give  to  them. 
Batman  v.  Megowan,  1  Mete.  (Ky.)  583; 
Grler  v.  Shackleford,  8  Brev.  490;  Sker- 
retfs  Case,  2  Pars.  Eq.  Cas.  509,  as  reported 
In  Brightly,  Elect,  p.  820;  Ewing  v.  Filley. 
43  Pa.  St.  389." 

All  are  familiar  with  what  took  place 
when  the  result  of  the  presidential  election 
of  1876  was  In  dispute.  The  question  as  to 
what  tribunal  had  power  to  decide  the  re- 
sult of  that  election  was  widely  discussed, 
and  the  view  was  generally  entertained  by 
members  of  all  political  parties  that  not 
only  had  the  supreme  court  no  power  to 
decide  the  controversy,  but  that  it  was  be- 
yond the  power  of  congress  to  abdicate 
its  sole  and  exclusive  right  to  count  the 
vote  and  declare  the  result.  The  electoral 
commission  was  established  with  the  vain 
hope  that  a  nonpartisan  decision  of  the 
grave  questions  involved  might  be  ob- 
tained by  having  certain  judges  of  the  su- 
preme court  of  the  United  States  pass  their 
opinions  on  the  questions  involved.  The 
result  of  the  commission  was  a  sad  disap- 
pointment to  those  who  believed  the  judi- 
ciary to  be  free  Irom  partisan  bias.  While 
the  conclusions  of  the  commission  were  re- 
ceived and  abided  by  In  congress,  It  was 
merely  acquiesced  in  as  the  most  practical 
means  of  solving  the  great  complication, 
and  the  whole  proceeding  was  a  clear  rec- 
ognition of  the  moln  point  before  us  now 
for  our  consideration,  viz.  that  political 
questions  are  to  be  decided  by  the  political 
departments  of  the  government  alone,  and 
that  the  judiciary  in  all  such  cases  must 
follow,  and  not  lead.  It  is  not  every  ques- 
tion, even  of  a  Judicial  nature,  that  under 
our  constitution  is  to  be  decided  by  the 
courts.  Section  27,  art.  2,  of  the  constitu- 
tion: "The  house  of  representatives  shall 
bavo  the  sole  power  to  impeach.  All  im- 
peachments shall  he  tried  by- the  senate, 
and  when  sitting  for  that  purpose  the  sen- 
ators shall  take  an  oath  to  do  justice  ac- 
cording to  the  law  and  the  evidence.  No 
person  shall  be  convicted  without  the  con- 
currence of  two  thirds  of  the  senators 
elected. "  By  paragraphs  2735, 2736,  Gen.  St. 
1889,  it  is  provided  that  all  contests  over 
the  election  of  state  officers,  justices  of  the 
supreme  or  district  courts,  shall  be  tried 
by  the  senate.  Doubtless  the  reason  which 
actuated  the  legislature  In  making  the 
senate  the  court  to  try  contests  of  this 
kind  was  that  such  contests  are  political 
In  their  nature,  and,  though  they  involve 
the  rights  of  individuals  to  the  possession 
and  emoluments  of  public  offices,  yet  the 
public  have  such  a  deep  interest  in  the  re- 
sult of  such  contests,  and  they  become  so 
v.32p.no.l4— 61 
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generally  the  subject  of  political  agitation 
and  discussion,  that  it  is  better  that  a  po- 
litical branch  of  the  government  should  he 
responsible  for  the  decision  than  that  a 
court  should  run  the  risk  of  being  charged 
with  partisanship  in  the  decision  of  such 
controversies.  The  framers  of  our  own, 
and,  so  far  as  1  am  aware,  not  only  the 
national,  but  all  state, constitutions,  have 
clearly  foreseen  that  Impeachments  will 
frequently,  If  not  usually,  precipitate  po- 
litical agitation,  excitement,  and  strife,  and 
the  power  to  present  articles  has  therefore 
wisely  been  lodged  in  one  branch  of  the 
lawmaking  department  and  the  trial  in 
the  other.  Can  it  be  that  the  framers  of 
our  constitution,  havjng  given  to  each 
branch  of  the  legislature  the  exclusive 
power  to  judge  of  the  election  and  quali- 
fications of  its  own  members,  intended 
that  the  judiciary  should  have  power  in- 
directly to  judge  of  the  very  existence  of 
the  bouse  itself?  It  seems  to  me  clearly 
not.  Section  5,  art.  1,  of  the  constitution, 
provides  that  "be  [the  governor]  may,  on 
extraordinary  occasions,  convene  the  leg- 
islature by  proclamation, and  shall, at  the 
commencement  of  every  session,  communi- 
cate, in  writiug,  such  information  as  he 
may  possess  in  reference  to  the  condition 
of  the  state,  and  recommend  such  meas- 
ures as  he  may  deem  expedient."  Section 
6  provides  that  "in  case  of  disagreement 
between  the  two  houses  In  respect  to  th«* 
time  of  adjournment  be  may  adjourn  the 
legislature  to  such  time  as  he  may  think 
proper,  not  beyond  its  regular  meeting. " 
In  section  14,  art.  2,  of  the  constitution  it 
is  provided  that  "every  bill  and  joint  res- 
olution passed  by  the  house  of  representa- 
tives and  senate  shall,  within  two  days 
thereafter,  be  signed  by  th«  presiding  offi- 
cers, and  presented  to  the  governor.  If 
be  approve  it,  he  shall  sign  it;  but,  if  not. 
he  shall  return  it  to  the  house  of  repre- 
sentatives, which  shall  enter  the  objections 
at  large  upon  its  Journal,  and  proceed  to 
reconsider  the  same."  The  governor  is 
thus  required  to  communicate  with  the 
senate  and  house,  and  of  necessity  must 
promptly  decide  what  body  of  men  is  the 
house. 

The  rule  of  our  government  fx  that  each 
of  the  three  great  co-ordinate  departments 
are  independent  of  each  other,  and  that 
each  matter  which  is  Intrusted  to  one  of 
those  departments  shall  be  determined  by 
that  department  alone,  without  interfer- 
ence from  another;  and,  as  the  decision 
of  this  court  is  in  its  nature  final,  the  judi- 
ciary ought  to  be  most  careful  of  all  to 
nicely  observe  the  boundaries  of  Its  own 
authority.  It  Is  presumed  that  those  who 
administer  each  department  of  the  govern- 
ment will  act  honestly  and  from  equally 
pure  and  lofty  motives.  It  is  needless  to 
multiply  authorities  on  this  question. 
The  supreme  court  of  Pennsylvania, in  the 
case  of  Railroad  Co.  v.  Cooper,  33  Pa.  St. 
284,  said :  "  Here  again,  and  under  another 
aspect,  the  sincerity  and  honesty  of  the 
legislature  in  the  performance  of  their  du- 
ties is  attempted  to  be  made  a  question 
of  judicial  cognizance;  and  again  we  say 
that  we  have  no  jurisdiction  of  such  a 
question,  and  can  have  no  right  to  ex- 
press any  official  opinion  in  relation  to  it. 
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Official  morality  in  us  requires  that  we 
shall  not  assume  authority  to  Judge  of  the 
official  morality  of  the  legislature.  For 
the  faithfulness  and  honesty  of  their  public 
acts,  we  repeat,  they  are  responsible  to 
the  public  alone,  and  not  by  means  of  a 
trial  before  the  courts."  The  supreme 
court  of  Ohio,  in  the  case  of  Dal  ton  v. 
State,  43  Ohio  St.680,3N.E.  Rep.685,sayR: 
"The  jurisdiction  of  each  bouse  to  decide 
upon  the  election,  returns,  and  qualifica- 
tions of  its  own  members  is  supreme  and 
exclusive;"  citing  Cooley, Const.  Lira.  133; 
State  v.  Jarrett,  17  Md.  309;  People  v.  Ma- 
baney,  13  Mich.  481.  No  court  of  the  state 
has,  nor  is  it  possible  under  our  present 
constitution  to  clothe  any  court  of  the 
state  with,  the  power  to  decide  as  to  the 
election  of  any  candidate  to  either  house. 
See  Slack  v.  Jacobs,  8  W.  Va.  612,  where 
the  authorities  are  extensively  collated 
and  reviewed.  Also,  Humboldt  Co.  v. 
County  Com'rs.  6Nev.  30 ;  State  v.  Harmon, 
31  Ohio  St.  250. 

Recurring  now  to  the  exclusive  control 
by  each  boose  of  the  legislature  over  the 
election  and  qualification  of  its  members, 
we  will  consider  some  cases  decided  by 
this  court.  In  the  case  of  State  v.  Gil- 
more,  20  Kan.  551, it  appears  that  Gilmore 
was  chosen  a  member  of  the  lower  house 
of  the  legislature  in  1876.  W.  L.  Martin, 
as  relator,  commenced  an  action  in  the 
name  of  the  state  against  Gilmore  in  Au- 
gust, 1877,  while  Gilmore  was  a  member  of 
the  state  legislature,  holding  the  office  of 
representative  of  the  fifty-fourth  represent- 
ative district,  alleging  that  be  was  guilty 
of  being  In  a  state  of  intoxication,  pro- 
duced by  strong  drink,  voluntarily  taken, 
and  asked  that  be  be  removed  from  bis 
office  under  the  provisions  of  chapter  122 
of  the  Laws  of  1875.  The  opinion  was  de- 
livered by  Justice  Brewer,  and  from  it  I 
quote:  "The  constitution  declares  (article 
2,  §  8)  that  'each  house  shall  be  judge  of  the 
elections,  returns,  and  qualifications  of  its 
own  members.'  This  is  a  grant  of  power, 
and  constitutes  each  house  the  ultimate 
tribunal  as  to  thequaliflcationsof  its  own 
members.  The  two  houses,  acting  con- 
jointly, do  not  decide.  Each  house  acts 
for  itself  and  by  itself ;  and  from  its  deci- 
sion there  is  no  appeal,  not  even  to  the 
two  bouses.  And  this  power  is  not  ex- 
hausted when  once  it  has  been  exercised, 
and  a  member  admitted  to  his  seat.  It  Is 
a  continuous  power,  and  runs  through  the 
entire  term.  At  any  time  and  at  all  times 
during  the  term  of  office  each  house  is  em- 
powered to  pass  upon  the  present  qualifi- 
cations of  its  own  members.  By  section 
5  of  the  same  article  acceptance  of  a  federal 
office  vacates  a  member's  seat.  He  ceases 
to  be  qualified,  and  of  this  the  house  Is  the 
judge.  If  it  ousts  a  member  on  the  claim 
that  he  has  accepted  a  federal  office,  no 
other  court  or  tribunal  can  reinstate  him. 
If  it  refuses  to  oust  a  member,  his  seat  is 
beyond  judicial  challenge.  This  grant  of 
power  is,  in  its  very  nature,  (and  so  as  to 
any  other  disqualification,)  exclusive;  and 
it  is  necessary  to  preserve  the  entire  inde- 
pendence of  the  two  houses.  Being  a 
power  exclusively  vested  In  it,  it  cannot 
be  granted  away  or  transferred  to  any 
other  tribunal  or  officer.  It  may  appoint 


a  committee  to  examine  and  report,  but 
the  decision  must  be  by  the  house  itself. 
It,  and  it  alone,  can  remove.  Perhaps, 
also,  it  might  delegate  to  a  judge  or  other 
officer  outside  Its  own  body  power  to  ex- 
amine and  report  upon  the  qualifications 
of  one  of  its  members.  But  neither  It  nor 
the  two  bouses  together  can  abridge  the 
power  vested  in  each  bouse  separately  of 
a  final  decision  as  to  the  qualifications  of 
one  of  its  members,  or  transfer  that  power 
to  any  other  tribunal  or  officer.  And  an 
act  wbich  purported  to  grant  to  the  dis- 
trict court  power  to  remove  from  office 
must  beconstrued  as  not  embracing  mem- 
bers of  the  legislature;  or,  if  Its  language 
specifically  names  or  necessarily  includes 
them,  then,  as  to  tbem,  the  act  is  uncon- 
stitutional." 

In  the  case  of  State  v.  Tomllnson,  20 
Kan.  692.  Chief  Justice  Horton,  delivering 
the  opinion  of  the  court,  says:  "The  at- 
tempt to  determine  the  title  of  the  defend- 
ant as  a  member  of  the  legislature  in  this 
manner  must  necessarily  fall,  for  the  sim- 
ple reason  that  we  cannot  and  ought  not 
to  take  jurisdiction  of  the  case.  We  are 
powerless  to  enforce  any  judgment  of 
ouster  against  a  member  of  the  legislature. 
While  the  constitution  has  conferred  the 
general  judicial  power  of  the  state  upon 
the  courts  and  certain  officers  specified, 
there  are  certain  powers  of  a  judicial  na- 
ture which,  by  the  same  instrument,  are 
expressly  conferred  upon  other  bodies  or 
officers,  and  among  them  is  the  power  to 
judge  of  the  elections,  returns,  and  qualifi- 
cations of  members  of  the  legislature. 
This  power  is  exclusively  vested  in  each 
bouse,  and  cannot  by  its  own  conseot  or 
by  legislative  action  be  vested  In  any  other 
tribunal  or  officer.  This  power  continues 
during  the  entire  term  of  office.  Section  8, 
art.  2,  State  Const. ;  State  v.  Gilmore,  su- 
pra. Witbin  certain  constitutional  restric- 
tions, the  executive,  legislative,  and  judi- 
cial powers  of  the  state  are  independent 
and  supreme;  and  neither  has  the  right  to 
enter  upon  the  exclusive  domain  of  the 
other.  We  should  be  passing  beyond  the 
limits  of  our  powerto  judge  of  the  election 
or  qualifications  of  a  member  of  the  legis- 
lature, and,  as  the  constitution  has  ex- 
pressly .confided  this  power  to  another 
body,  we  must  leave  It  where  it  has  been 
deposited  by  the  fundamental  law.  If  we 
are  at  liberty  to  interfere  in  this  case,  or 
If,  with  consent  of  the  legislature,  we  as- 
sume jurisdiction,  we  may  review  all  sim- 
ilar decisions  of  that  body,  and  in  the  end 
bring  the  legislative  power  of  the  state  in 
conflict  with  the  judiciary.  The  Objec- 
tions to  such  a  course  are  so  strong  and 
obvious  that  all  must  acknowledge  them.  * 
And  again:  "It  is  Insisted,  upon  the  au- 
thority of  Prouty  v.  Stovers,  11  Kan.  235, 
that  this  court  has  expressed  the  right  to 
make  inquiry  into  the  fact  whether  the 
district  from  which  a  member  of  the  legis- 
lature is  admitted  exists  or  not,  and  If  it 
does  not  exist  the  member  may  be  ousted 
by  the  courts.  In  that  case  it  was  only 
decided  that,  where  the  legislature  was 
sitting  as  an  electoral  body  in  a  contest 
concerning  the  validity  of  an  election  by 
such  body,  the  courts  were  not  precluded 
by  the  action  of  the  house  in  admitting 
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members  from  Inquiry  ioto  the  legality  of 
certain  representative  districts,  and  the 
right  of  the  members  admitted  to  seats 
from  these  districts  to  vote  at  such  elec- 
tion. That  decision  is  not  iu  conflict  with 
the  view  here  stated,  vi*.  that  we  have  no 
Jurisdiction,  in  a  proceeding  like  this,  to 
oust  u  person  from  his  seat  as  a  represent- 
ative after  he  has  been  declared  and  ad- 
judged to  be  a  member  of  the  house  by  the 
power  and  tribunal  having  the  exclusive 
authority  to  hear  and  determine  that 
question.  O'Ferrall  v.  Colby,  2  Minn.  180, 
(Gil.  148;)  McCrary,  Elect.  §  515;  Hiss  v. 
Bartlett,  3  Gray,  468;  People  v.  Mahaney. 
13  Mich.  481." 

Before  proceeding  to  a  consideration  of 
the  particular  facts  in  this  case,  let  us  first 
determine  the  proper  limits  of  judicial 
inquiry.  The  testimony  of  the  prlnclpul 
actors  iu  the  struggle  to  obtain  control 
of  the  organization  of  the  house  ou  the 
10th  of  January  was  taken  before  the 
court,  subject  to  objection,  and  with  the 
understanding  that  the  question  as  to  its 
admissibility  was  reserved  to  be  passed 
on  at  the  time  of  the  decision  of  this  case. 
That  this  procedure  was  wholly  unwar- 
ranted, and  that  nosuch  testimony  should 
have  been  received  by  the  court,  is  entirely 
clear  from  the  authorities.  I  shall  not  at- 
tempt a  complete  review  of  the  cases, 
which  are  very  numerous  upon  the  point, 
but  shall  content  myself  with  referring  to 
a  few  of  them.  In  the  case  of  State  v. 
Smith,  44  Ohio  St.  348,  7  N.  E.  Rep.  447, 
and  12  N.  E.  Rep.  829,  It  was  contended 
that  an  act  of  the  legislature  was  invalid 
because  the  senate  was  composed  of  less 
than  a  quorum  of  duly-elected  members. 
It  was  claimed  that  17  members  of  the 
senate,  being  less  than  a  quorum,  had  4 
other  persons,  who  were  not  elected, 
sworn  in,  and  that  the  21  persons  acting 
together,  in  the  absence  of  19  duly  elected 
senators,  passed  the  act  in  question.  The 
court  says:  "Counsel  have  exhibited  un- 
usual industry  in  looking  up  the -various 
cases  upon  this  question,  and  out  of  a 
multitude  of  citations  not  one  is  found 
iu  which  any  court  has  assumed  to  go 
beyond  the  proceedings  of  the  legislature 
as  recorded  In  the  journals  required  to  be 
kept  in  each  of  its  branches,  ou  the  ques- 
tion whether  a  law  bad  been  adopted; 
and,  if  reasons  for  this  limitation  upon 
judicial  Inquiry  in  such  matters  have  not 
generally  been  stated,  it  doubtless  arises 
from  the  fact  that  they  are  apparent. 
Imperative  reasons  of  public  policy  require 
that  the  authenticity  of  laws  should  rest 
upon  public  memorials  of  the  most  per- 
manent character.  They  should  be  pub- 
lic, because  all  are  required  to  conform  to 
them;  they  should  be  permanent,  that 
rights  acquired  to-day  upon  the  faith  of 
what  has  been  declared  to  be  tbelaw  shall 
not  be,  destroyed  to-morrow,  or  at  some 
remote  period  of  time,  by  facts  resting 
only  in  the  memory  of  individuals.  One 
of  the  earliest  cases  on  the  subject  was 
that  of  Rex  v.  Arundel,  Hob.  109.  It  In- 
volved the  question  whether  a  private 
Htatute  had  been  enacted.  The  court 
there  held  that  the  act  could  only  be  tried 
by  itself,— its  enrollment  in  the  chancery: 
the  chancery  being  then,  as  the  office  of 


the  secretary  of  state  is  with  us,  the  de- 
pository of  the  laws.  The  court  said, 
When  the  act  is  passed,  the  journal  is  ex- 
pired.' Many  cases  follow  this  decision, 
adopting  the  at  test  3d  enrollment  of  the 
law  as  conclusive  on  the  question  of  its 
passage.  State  v.  Young,  32  N.J.  Law, 
29,  Is  an  instructive  case  on  the  reason 
and  policy  of  the  rule.  See,  also,  Peo- 
ple v.  Devlin,  33  N.  Y.  269;  People  v.  Com- 
missioners. 54  N.  Y.  276;  Eld  v.  Gorbam, 
20  Conn.  8;  Sherman  v.  Story,  30  Cal. 
258;  Lottery  Co.  v.  Ricboux,  23  La.  Ann. 
743;  State  v.  Swift,  10  Ner.  176;  Speer  v. 
Road  Co.,  22  Pa.  St.  377."  And  again: 
"There  are  numerous  cases  iu  the  decisions 
of  the  different  states  to  the  effect  that 
the  journals  of  the  legislature  may  be  no- 
ticed by  courts  on  the  question  whether 
the  bill  became  a  statute  or  not.  Opin- 
ion of  the  Justices,  62  N.  H.  622;  Judicial 
Opinion,  35  N.  H.  579;  People  v.  Mahaney, 
13  Mich.  481;  Moody  v.  State,  48  Ala.  115; 
Grob  v.  Cushman.  45  111.  119;  Board  v. 
Heenan,  2  Minn.  380,  (Gil.  281 ;)  In  re  Rob- 
erts, 5  Colo.  528.  The  la  tter  presents  an  ex- 
tensive collection  of  the  cases.  But,  as 
before  stated,  none  have  been  found  in 
which  the  courts  have,  for  any  purpose 
affectiug  the  validity  of  a  statute,  goue 
beyond  nucb  permanent  memorials  of  its 
enactment.  The  case  of  State  v.  Francis, 
26  Kan.  724,  is  cited  and  relied  on  by  coun- 
sel for  relators.  But  it  does  not  sustain 
them.  There  the  house  of  representatives 
of  Kansas  had,  by  law.  at  that  time,  but 
125  members.  It  hnd  in  fact  129.  Four 
of  these  had  by  law  no  seats  in  the  bouse, 
and  could  In  no  event  be  entitled  to  par- 
ticipate in  its  proceedings ;  they  were  sim- 
ply supernumeraries.  The  journal  showed 
that  the  concurrence  of  three,  at  least,  of 
these  supernumerary  members  was  requi- 
site to  the  passage  of  the  law  in  ques- 
tion, and  that  all  of  them  voted  for  it. 
The  court  took  notice  of  these  facts  ap- 
pearing upon  the  journal,  and  of  the  fur- 
ther fact  that,  as  a  matter  of  law,  the 
bouse  then  consisted  of  125  members  only, 
and  held  that  the  bill  did  not  become  a 
statute.  In  no  case,  however,  is  the  rule 
that  limits  judicial  Inquiry  in  questions  of 
this  kind  to  the  journals  of  the  legislature, 
and  excludes  all  parol  testimony,  more 
strongly  stated.  The  language  used  is  as 
follows:  'In  our  opinion,  the  enrolled 
statute  is  very  strong  presumptive  evi- 
dence of  the  passage  of  the  act  and  of  its 
validity,  and  that  it  is  conclnsive  evidence 
of  such  regularity  and  validity,  unless  the 
journals  of  the  legislature  h!iow  clearly, 
conclusively,  and  beyond  all  doubt  that 
the  act  was  not  passed  regularly  and 
legally.  *  *  *  If  there  is  any  room  to 
doubt  as  to  what  the  journals  of  the  legis- 
lature show,  if  they  are  merely  silent  or 
ambiguous,  or  if  it  Is  possible  to  explain 
them  upon  the  hypothesis  that  the  en- 
rolled statute  Is  correct  and  valid,  then  it 
Is  the  duty  of  the  courts  to  hold  that  the 
enrolled  statute  Is  valid ;  but  in  this  state, 
where  each  house  is  required  by  the  con- 
stitution to  keep  and  publish  a  journal 
of  its  proceedings,  we  cannot  wholly 
ignore  such  journals  as  evidence.'  That 
the  invalidating  facts  must  clearly  and 
beyond  reasonable  doubt  appear  from  the 
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Journal  is  sustained  by  Osburn  v.  Stsley, 
5  W.  Va.  85."  And  again:  "As  to  the 
averment  that  the  passage  of  the  act 
was  part  of  a  conspiracy,  entered  Into 
between  the  president  of  the  senate  and 
seventeen  of  the  members,  carried  Into 
effect  in  the  absence  from  the  state  of  a 
majority  of  the  members  of  the  senate.  It 
Is  sufficient  to  say  that  such  suggestions 
have  frequently  been  made  for  the  pur- 
pose of  inducing  Judicial  inquiry  into  the 
conduct  of  legislative  bodies,  but  the  in- 
quiry has  as  frequently  been  declined  by 
the  courts  as  not  only  indecorous,  but  as 
subversive  of  the  Independence  of  the  legis- 
lature as  a  co-ordinate  branch  of  the  gov- 
ernment. There  Is  no  authority  for.it  in 
the  constitution  and  laws  of  this  state, 
and  it  is  opposed  to  the  practice  and  pol- 
icy of  our  system  of  government.  Slack 
v.  Jacob.  8  W.  Va.  613;  McCollocb  v.  State, 
11  lud.  481;  Wright  v.  Defrees,  8  Ind.  298; 
Evans  v.  Browne,  80  Ind.  514;  Kaliroad 
Co.  v.  Cooper,  83  Ph.  St.  878 ;  Harpendlng 
v.  Haight,  39  Cal.  202.  In  Miller  v.  State, 
3  Ohio  St.  484,  it  is  said  by  Tburman,  J.  • 
'A  disposition  to  disregard  it  [the  consti- 
tution] is  no  more  to  be  imputed  to  the 
legislature  than  to  the  Judicial  depart- 
ment of  the  government,  and  ought  not 
to  be  imputed  to  either.'  And  it  is  said 
by  Cooley:  'Although  it  has  sometimes 
been  urged  at  the  bar  that  the  courts 
ought  to  inquire  into  the  motives  of  the 
legislature  where  fraud  and  corruption 
were  alleged,  and  annul  their  action  if 
the  allegations  were  established,  the  ar- 
gument has  in  no  case  been  acceded  to  by 
the  Judiciary,  and  they  have  never  allowed 
the  Inquiry  to  be  entered  upon.'  Cooley 
Const.  Lira.  187.  See,  also,  State  v.  Mof- 
fltt,  5  Ohio,  363;  Koehler  v.  Hill,  60  Iowa, 
545,  14  N.  W.  Rep.  78S,  and  15  N.  W.  Rep. 
609.  In  the  case  of  Division  of  Howard 
Co.,  15  Kan.  194,  this  question  was  consid- 
ered by  this  court,  and  I  quote  from  the 
wyilabuB:  "(1)  Legislature —  Records, 
Journals,  and  Enrolled  Bills.  The  legis- 
lative Journals  and  the  enrolled  bills  are 
the  only  records  required  by  the  consti- 
tution and  laws  to  be  kept  for  the  pur- 
pose of  showing  any  of  the  legislative 
proceedings,  and  hence  they  must  Import 
absolute  verity,  and  be  conclusive  proof 
as  to  whether  any  particular  bill  has 
passed  the  legislature,  when  it  passed, 
how  it  passed,  and  whether  it  Is  valid  or 
not.  The  engrossed  bills  of  the  two 
bouses  are  not  required  to  be  made  rec- 
ords, nor  portions  of  any  record.  There- 
fore, where  the  legislative  Journals  and 
the  enrolled  bill  of  a  particular  act  of  the 
legislature  apparently  show  that  the  bill 
was  regularly  passed  by  the  legislature, 
signed  by  the  proper  officers  of  each  house, 
signed  and  approved  by  the  governor, 
and  filed  in  the  office  of  the  secretary  of 
state  as  an  enrolled  law,  it  will  be  held 
that  such  enrolled  bill  is  valid  and  con- 
clusive evidence  of  the  law  as  contained  in 
said  bill,  notwithstanding  It  may  appear 
from  an  engrossed  hill  of  the  house  (not 
contained  in  the  Journal  of  either  house) 
and  other  extrinsic  evidence  that  a  mis- 
take was  made  In  enrolling  said  bill,  and 
that  the  enrolled  bill  omitted  one  Impor- 
tant section,  which  was  contained  in  the 


bill  as  It  passed  the  two  booses.  (2)  Evi- 
dence—Judicial Notice — Published  Laws 
—Enrolled  Bills— Journals.  The  courts 
will  take  Judicial  notice,  without  proof, 
of  all  the  laws  of  the  state,  and  in  doing 
so  will  take  judicial  notice  of  what  the 
books  of  published  laws  contain,  of  what 
the  eu rolled  bills  contain,  of  what  the  leg- 
islative Journals  contain,  and,  indeed,  of 
everything  that  Is  allowed  to  affect  the 
validity  or  meaning  of  any  law  in  any 
respect  whatever.  Topeka  v.  Oiilett,  32 
Kan.  437,4  Pac.  Rep.  800. "  There  is  much 
conflict  in  the  authorities  as  to  whether 
the  courts  may  go  behind  the  enrolled  bill 
for  the  purpose  of  determining  the  valid- 
ity of  an  act  of  the  legislature,  but.  as  our 
constitution  (section  10,  art.  2)  requires 
each  house  to  keep  and  publish  a  Journal 
of  its  proceedings,  I  concur  in  the  opinion 
heretofore  expressed  by  this  court,  that 
this  court  may  oxamine  the  Journal  for  the 
purpose  of  informing  itself  as  to  what  the 
action  of  each  house  was  in  fact.  I  also 
fully  concur  with  the  opinion  expressed  in 
the  case  of  the  Division  of  Howard  Coun- 
ty,—that  it  is  unnecessary  to  introduce  the 
Journal  in  evidence,  as  the  court  will  take 
judicial  notice  of  its  contents.  From  rea- 
son and  authority  I  then  conclude  that 
all  testimony  offered  in  this  case  with  ref- 
erence to  the  doings  of  the  legislature  was 
incompetent,  and  improperly  received. 

The  question  then  arises,  of  what  journal 
shall  this  court  take  judicial  notice?  The 
law  requires  the  journal  to  be  printed  by 
the  state  printer,  and  delivered  to  the  sec- 
retary of  state.  In  this  case  the  publica- 
tion wus  presented  by  Frank  L.  Brown, 
wbo,  it  is  claimed,  was  clerk  of  the  house 
of  representatives,  not  published  by  the 
state  printer,  nor  otherwise  authenticated 
than  by  oral  testimony.  How  shall  the 
court  be  enlightened  as  to  whether  or  not 
this  is  the  journal  of  the  house?  This 
court  takes  Judicial  notice  of  who  is  gov- 
ernor of  this  state,  and  of  the  fact  that  the 
senate  Iff  in  session.  It  seems  to  me  clear- 
ly that  it  must  take  Judicial  notice  of  the 
fact  that  the  governor  and  the  senate  are 
in  communication  with  the  bouse  of  repre- 
sentatives. It  must  take  judicial  notice 
as  to  what  organisation  has  been  recog- 
nized by  them.  It  Is  clearly  shown  In  this 
case  that  J.  M.  Dunsmore  has  been  recog- 
nized as  speaker  of  the  house  of  represent- 
atives by  the  governor,  the  senate,  secre- 
tary of  state,  state  printer,  official  state 
paper,  auditor,  and  treasurer;  and,  if  the 
position  taken  uy  the  majority  of  the 
court  is  correct,  that  this  is  substantially 
a  contention  between  two  bodies  of  men, 
each  claiming  to  be  the  house  of  represent- 
atives, that  the  body  presided  over  by  J.  M. 
Dunsmore  has  received  full  recoenitlon 
from  the  senate  and  each  and  all  of  the 
officials  named.  There  was,  then,  a  com- 
plete state  government,  with  no  question 
as  to  the  right  of  those  persons  who  filled 
the  various  officers  In  the  executive 
branches  or  in  the  senate.  The  only  ques- 
tion raised  was  as  to  the  rights  of  the 
officers  of  the  bouse  of  representatives 
and  as  to  the  right  of  certain  persons 
whose  seats  were  contested  to  sit  as  mem- 
bers of  the  bouse.  Unless  it  follows  the 
decision  of  the  governor  and  senate,  the 
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only  way  this  court  can  possibly  deter- 
mine  who  is  speaker  of  the  house  of  repre- 
sentatives is  by  determining— First,  who 
were  members  of  the  house  on  the  10th 
day  of  January;  and,  second,  what  those 
members  did  in  perfecting  the  organiza- 
tion of  the  house.  Whence  does  this  court 
derive  its  power  to  determine  what,  it 
must  be  apparent  to  all,  is  purely  a  po- 
litical question?  Let  it  be  conceded  for  the 
purposesof  thiscasethat  the  house,  which, 
under  the  constitution,  alone  has  power  to 
decide  who  are  Its  members,  refusen  to  so 
decide,  does  that  confer  the  power  on  this 
court?  Certainly  not.  Yet  in  no  other 
manner  can  this  court  possibly  determine, 
nor  has  the  majority  of  thiscourt  attempt- 
ed to  determine,  who  is  speaker  of  the 
house,  in  any  other  manner  than  by  going 
directly  into  the  question  who  wereelected 
members  of  the  body.  The  chief  justice 
cites  from  the  work  of  McCrary  on  Elec- 
tions, and  also  from  Cusbing's  Law  and 
Practice  of  Legislative  Assemblies.  Were 
we  inemhers  speaking  on  the  floor  of  the 
house  with  reference  to  the  rights  of  other 
members,  I  concede  the  propriety  of  cit- 
ing there  these  authorities,  or  any  other 
authorities,  bearing  on  the  question  of  the 
rights  of  persons  to  sit  In  that  bouse;  but 
the  right  of  a  person  to  a  seat  in  the 
bouse  of  representatives  ie  not.  and  never 
can  be,  the  subject  of  trial  here,  aud  it 
seeme  to  me  that  the  reasons  why  such 
right  cannot  be  tried  indirectly  are  still 
more  forcible  than  the  reasons  why  it 
cannot  be  tried  directly.  The  majority  of 
this  court  holds  that  a  certificate  of  elec- 
tion entitles  the  holder  to  participate  in 
the  organisation  of  the  bouse,  yet  the  very 
body  of  men  in  whose  favor  this  court  so 
holds,  before  the  attempted  election  of  Mr. 
Douglass  as  speaker, declared  that  Joseph 
Rosenthal,  who  did  not  bold  a  certificate 
of  election,  whom  the  records  of  the  offiee 
of  the  secretary  of  state  showed  was  not 
elected  a  member  of  that  house,  was  a 
member  or  that  house,  and  admitted  him 
to  a  seat  therein.  Thus,  if  this  body  is 
the  house  of  representatives,  being  the 
tribunal  which  has  authority  under  the 
constitution  to  determine  who  are  en- 
titled to  sit  as  its  members,  It  has  estab- 
lished and  declared  a  rule  directly  the  re- 
vi-rne  of  the  rule  laid  down  by  this  court. 
Why  did  this  so-called  "Douglass  House" 
admit  Rosenthal  to  his  seat?  It  was  be- 
cause be  was  in  fact  elected  by  the  people 
of  his  district  as  such  member.  Does  this 
court  hold  that  that  action  was  wrong? 
If  that  action  was  right,  why  should  not 
the  list  furnished  from  the  secretary  of 
state's  office  be  purged  of  all  its  errors, 
as  well  as  this  one  error  in  Rosenthal's 
case?  If  Rosenthal,  whohasnocertificate, 
and  no  record  in  the  secretary  of  state's 
office  to  back  him,  may  sit  merely  because 
it  is  the  will  of  the  people  that  he  shall  sit, 
why  may  not  Rice,  Gleason,  White,  Hel- 
strom,  Goodvln,  Brown,  and  Morrison 
also  take  part  in  the  election  of  a  speaker, 
if  they  were  in  fact  elected  by  the  people 
of  their  districts?  Who  shall  determine 
this  question, — the  house  itself,  or  this 
court?  If  Campbell,  of  Doniphan,  Sher- 
man, of  Shawnee,  Elting,  of  Ness,  Bowers, 
of  Grant,  and  Cbrisman,  of  Chautauqua, 


were,  under  the  cons  til  ution  of  this  state, 
disqualified  from  sitting  in  that  body, 
how  can  this  court  say,  merely  because 
they  have  certificates,  merely  because  the 
figures  in  the  office  of  the  secretary  of 
state  show  that  they  received  a  majority 
of  the  votes  cast  in  their  respective  dis- 
tricts, that  they  shall  participate  in  the 
proceedings  of  the  house,  in  direct  viola- 
tion of  the  fundamental  law  of  the  state? 
If  this  court  has  not  power  to  decide  ac- 
cording to  the  very  right  of  the  matter, 
and  has  not  power  to  go  behind  certifl. 
cates  erroneously  issued,  rcords  falsely 
made,  and  infractions  of  the  fundamental 
law  of  the  land,  of  what  value  is  it  as  a 
tribunal  to'determine  any  such  question? 
The  governor  and  senate,  in  determining 
which  of  these  bodies  they  should  co- 
operate with,  were  not  bound  down  by 
any  such  narrow,  inequitable  rule  as  that 
declared  by  this  court,  but  were  free  to  in- 
vestigate for  themselves,  and  it  was  their 
duty,  as  the  political  representatives  of 
the  people  of  the  state  of  Kansas,  to  see 
that  their  will — the  will  of  the  people — was 
carried  out  in  this  matter,  to  see  that  it 
was  not  defeated  by  any  jugglery  of  re- 
turns, or  by  any  disregard  of  the  foods  men- 
tal law  of  the  land  as  declared  in  the  con- 
stitution and  the  numerous  authorities 
above  cited.  The  presumptions  in  favor 
of  their  integrity,  of  their  patriotism,  are 
just  as  great  as  the  presumptions  in 
favor  of  this  court;  and  as  an  added  se- 
curity to  the  people  that  their  wishes  shall 
be  respected  the  governor  is  accountable 
to  them  at  the  next  regular  election,  and 
the  senate  two  years  later.  The  members 
of  this  court,  however,  are  exempt,  after 
their  election,  from  being  subjected  to 
popular  censure  for  a  period  of  six  years. 
It  may  be  noticed  that  the  tenure  ot 
office  of  the  judiciary  is  generally  much 
longer  elsewhere  than  in  this  state,  and 
the  judges  of  the  courts  of  the  United 
States  hold  for  life.  We  have  seen  that 
the  courts  both  of  England  and  of  this 
country,  by  an  unbroken  line  of  decisions 
from  the  early  case  of  Penn  v.  Lord  Balti- 
more to  the  very  latest  utterances  in  the 
United  States,  have  steadily  maintained 
the  doctrine  that  the  courts  have  no  juris- 
diction to  decide  political  questions.  Can 
there  be  any  doubt  that  the  question 
which  this  court  has  undertaken  to  decide 
Is  a  political  question?  We  are  not  here 
considering  even  the  private  rights  of 
Douglass  and  Dunsmore  to  enjoy  the  privi- 
leges and  emoluments  of  the  office  of 
speaker,  for  neither  one  of  them  is  before 
the  court,  but  we  are  determining  the 
question  which  of  two  contending  politi- 
cal organizations  is  entitled  to  the  con- 
trol of  the  house  of  representatives  of  this 
state.  This  is  the  very  pith  and  marrow 
of  this  cobii*  versy.  Were  it  not  u  strug- 
gle for  political  supremacy,  but  merely  a 
contest  over  private  rights,  can  It  be  im- 
agined for  a  moment  that  we  should  have 
witnessed  scenes  of  violence,  and  been  on 
the  verge  of  civil  war?  It  is  patent  to 
every  one  that  the  control  of  the  bouse  of 
representatives  of  this  state  was  one  of 
the  leading  subjects  of  political  agitation 
in  this  state,  not  only  prior  to  and  during 
the  election  last  fall,  but  has  been  a  con- 
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stant  source  of  public  agitation  and  dis- 
cussion ever  since  the  election.  The  ques- 
tion as  it  has  been  presented  to  us  by  the 
oral  testimony  in  the  case  shows  that  Mr. 
Douglass  claims  to  be  speaker  as  the  repre- 
scntative  of  one  political  organization, 
and  Mr.  Dunsmore  as  representative  of 
the  other;  that  each  of  these  gentlemen 
was  nominated  by  a  caucus  of  his  po- 
litical adherents  in  the  house,  and  that 
each  one  claims  bis  election  as  ha  ring  re- 
sulted from  tbecarrying  into  effect  of  such 
caucus  nomination.  The  mind  of  man 
cannot  conceive  a  question  more  clearly 
political  in  Its  nature  than  this  is. 

The  case  of  Martin  v.  Ingham,  38  Kan. 
641, 17  Pac.  Rep.  162,  is  cited.  Instead  of 
that  case  being  an  authority  in  support 
of  the  position  maintained  in  this  case,  it 
seems  to  me  to  he  rather  the  reverse.  I 
quot«*  from  the  opinion:  "The  only  acts 
of  public  functionaries  which  the  courts 
ever  attempted  tocontroi  by  either  injunc- 
tion or  mandamus  are  such  acts  only  as 
are  In  their  nature  strictly  ministerial; 
and  a  ministerial  act  Is  one  which  a  pub- 
lic officer  or  agent  is  required  to  perform 
upon  a  given  state  of  facts,  in  a  prescribed 
manner, in  obedience  to  the  mandate  of  le- 
gal authority,  and  without  regard  to  his 
own  Judgment  or  opinion  concerning  the 
propriety  or  impropriety  of  the  act  to  be 
performed."  Again:  "Now,  it  is  true,  with 
Rome  exceptions,  that  the  legislature  can- 
not exercise  Judicial  or  executive  power, 
that  the  courts  cannot  exercise  legislative 
or  executive  power,  and  that  the  executive 
department  cannot  exercise  legislative  or 
Judicial  power;  but  it  is  not  true  that  they 
are  entirely  separate  from  each  other,  or  la- 
dependent  of  each  other,  or  that  one  of  them 
may  not  iu  some  instances  control  one  of 
the  others.  The  most  of  the  Jurisdiction 
posseHsed  by  the  court  depends  entirely 
upon  the  acts  of  the  legislature,  and  the 
entire  procedure  of  the  courts,  civil  and 
criminal,  Is  prescribed  by  the  legislature." 
And  again:  "Now,  while  many  of  the 
duties  imposed  upon  the  governor  in  the 
organization  of  new  counties,  and  possibly 
all  of  them,  except  certain  ones  prescribed 
by  the  new  provision  above  quoted,  are 
still  ministerial,  yet  some  of  these  duties 
prescribed  by  these  new  provisions  are  cer- 
tainly not  ministerial.  Some  of  them  re- 
late to  the  investigation  of  supposed 
frauds,  and  precisely  that  kind  of  frauds 
which  we  are  now  asked  to  Investigate  in 
the  Injunction  case ;  and  clearly  such  duties 
are  not  ministerial.  Hence,  as  some  of 
the  duties  imposed  upon  the  governor  in 
the  organization  of  new  counties  are  min- 
isterial and  some  of  them  are  not,  and  as 
the  courts  will  not  by  mandamus  or  in- 
junction control  any  of  the  acts  of  officers 
except  such  as  are  purely  ministerial,  and 
will  notcontrol  even  them  when  any  other 
plain  and  adequate  remedy  exists,  it  fol- 
lows that  it  must  be  shown  clearly  and 
conclusively  in  the  particularcase  that  the 
acts  of  the  governor  sought  to  be  con- 
trolled are  not  purely  ministerial  acts,  but 
also  that  no  other  plain  and  adequate 
remedy  exists.  Also,  as  we  have  already 
stated,  all  presumptions  are  in  favor  of 
the  good  faith  and  honesty  of  the  gov- 
ernor.   It  will  not  only  be  presumed  that 


be  has  in  the  past  performed  honestly  and 
faithfully  all  his  duties,  but  it  will  alho  be 
presumed  that  he  will  in  the  future  honest- 
ly and  faithfully  perform  the  same;  and 
these  presumptions  will  contiuue  until  it 
is  clearly,  conclusively,  and  affirmatively 
shown  otherwise.  And  in  favor  of  the 
chief  executive  officer  of  thestate  these  pre- 
sumptions should  be  considered  as  of 
the  strongest  character;  indeed,  much 
stronger  than  any  kindred  presumptions 
in  favor*  of  inferior  officers. " 

It  is  said  in  the  opinion  filed  by  the  chief 
Justice  that  tbeOeorgla  and  Pennsylvania 
cases  were  cited  in  that  case.  It  is  true 
that  Low  v.  Towns,  8  Ga.  372,  was  cited 
in  that  case.  The  cases  we  have  cited  in 
44  and  45  Ga.  were  not  referred  to  by  the 
court.  Ho  the  case  of  Hartranft'a  Appeal, 
85  Pa.  St.  433,  was  cited,  but  the  Pennsyl- 
vania case  above  quoted  was  not  men- 
tioned ;  but  It  will  be  noticed  that  in  this 
very  case  of  Martin  v.  Ingham  this  court 
refused  to  grant  a  mandamus  against  the 
governor,  and  reversed  the  decision  of  the 
district  court  granting  an  injunction,  on 
the  expressed  ground  that  some  of  the 
duties  which  it  was  sought  to  control  the 
governor  in  the  discharge  of  were  not 
purely  ministerial,  but  were  discretionary; 
and,  however  the  reasoning  in  that  case  in 
certain  portions  of  the  opinion  may  ap- 
pear favorable  to  the  position  taken  in 
this,  the  judgment  rendered  by  this  court 
was  against  the  exercise  or  attempted  ex- 
ercise of  any  control  over  the  actions  of 
the  governor.  In  the  case  of  the  State  v. 
Francis,  26  Kan.  724,  also  cited,  this  court 
said :  "In  many  of  the  states  of  this  Union 
it  is  held  that' the  enrolled  statutes  are 
conclusive  evidence  of  thedue  passage  and 
validity  of  the  acts  purporting  to  be  em- 
bodied in  thein.  See  authorities  cited  in 
the  case  of  Division  of  Howurd  Co.,  15 
Kan.  211,  and  State  v.  Swift,  10  Nev.  176, 
cited  in  the  case  of  Commissioners  v.  Hig- 
ginbotham,  17  Kan.  78. "  Again:  "In  our 
opinion,  the  enrolled  statute  is  very  strong 
presumptive  evidence  of  the  regularity  of 
the  passage  of  the  ant  and  of  its  validity, 
and  that  it  is  conclusive  evidence  of  such 
regularity  and  validity,  unless  the  Journals 
of  the  legislature  show  clearly,  conclusive- 
ly, and  beyond  nil  doubt  that  the  act  was 
not  passed  regularly  and  legally." 

The  distinction  between  the  power  of 
this  court  to  keep  the  legislative  and  the 
executive  within  the  limits  fixed  by  the 
constitution,  to  declare  void  any  uncon- 
stitutional act,  and  the  power  to  declare 
the  legislature  itself  void,  seems  to  have 
been  lost  sight  of.  The  right  of  this  court 
to  declare  unconstitutional  acts  void  is 
not  questioned,  nor  is  the  right  of  this 
court  to  declare  any  unwarranted  assump- 
tion of  power  on  the  part  of  the  legisla- 
ture, or  either  house  thereof,  void,  doubted. 
The  distinction  is  clearly  indicuted  In  the 
opinion  delivered  by  Mr.  Justice  Brewer 
in  the  case  of  Prouty  v.  Stover.  11  Kan.  235. 
from  which  I  quote:  "Defendants  claim 
that  this  court  cannot  look  beyond  the 
action  of  the  house  to  inquire  whether  per- 
sons admitted  as  members  were  legally  en- 
titled to  seats.  Article  2,  §  8.  declares 
that  each  house  'shall  be  judge  of  the  elec- 
tions, re  t  urns,  and  qualifications  of  its  own 
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members.*  Its  determination  is  not  the 
subject  of  appeal  or  review.  It  is  final,  and 
concludes  everyone.  But  what  is  included 
in  this  power?  Does  the  powertojudgeof 
the  qualifications  of  Its*  members  include 
the  power  to  increase  snch  membership? 
Can  it  enlarge  its  members  without  limit? 
Is  it.  like  an  academy  of  science,  or  a  lodge 
of  Odd  Fellows,  capa hie  of  indefinite  ex- 
pansion? If  the  law  fixed  the  number  of 
senators  at  twenty-five, could  those  twen- 
ty-five admit  twenty-five  more  on  pretense 
of  judging  'of  the,  elections  and  qualifica- 
tions of  its  own  members,' and  thus  create 
a  senate  of  fifty  members?  If  this  power 
exists,  bow  easily  could  a  partisan  major- 
ity secure  to  itself  a  two-thirds  vote  by 
simply  admitting  new  members.  To  cre- 
ate a  representative  or  senatorial  district 
requires  a  law,— the  consent  of  both  bouses. 
Neither  house  by  itself  can  createa  district 
and  then  admit  some  one  to  represent  it. 
The  district  must  exist  before  it  can  be 
represented,  otherwise  one  house  could 
usurp  the  functions  of  both.  And  if  one 
house  can  admit  members  above  the  limit 
prescribed  by  law,  why  may  it  not  above 
the  constitutional  limit?  But  when  the 
district  exists,  then  the  decision  of  the 
house  as  to  who  shall  represent  that  dis- 
trict is  conclusive  and  final.  It  determines 
who  were  elected,  whether  the  returns  are 
sufficient,  and  also  whether  the  party 
elected  has  the  proper  qualifications.  Over 
all  these  matters  its  jurisdiction  is  ample, 
its  determination  final."  The  case  of 
Burnham  v.  Morrissey,  14  Gray,  226,  is  cited. 
This  case  merely  upholds  the  right  of  the 
court  to  decide  on  habeascornus  as  to  the 
legality  of  a  commitment  by  the  speaker 
of  the  house  for  a  contempt.  This  power 
has  not  been  questioned  in  this  case.  The 
case  of  State  v.  Cunningham,  ( Wis.)  51  N. 
W.  Rep.  725,  and  53  N.  W.  Rep.  35.  merely 
hold  that  an  action  toenjoin  thesecretury 
of  state  from  publishing  notices  of  election 
of  members  for  the  senate  and  assembly  un- 
der aclaim  thatanactof  the  legislature  un- 
der which  the  notices  wereabout  to  be  pub- 
lished was  unconstitutional,  wasnot  a  po- 
litical, but  a  judicial,  question.  The  court, 
on  page  53  of  58  N.  W.  Rvp.,  cites  Marhury 
v.  Madison,  1  Cranch,  137.  and  quotes  ap- 
provingly the  language  of  Mr.  Justice  Or- 
ton  as  follows:  "Mr.  Justice  Orton,  in 
the  same  case,  speaking  for  the  whole 
court,  said :  'But  it  is  sufficient  that  these 
questions  are  judicial  and  not  legislative. 
The  legislature  that  passed  the  act  is  not 
assailed  by  this  proceeding,  nor  is  the  con- 
stitutional province  of  that  equal  aud  co- 
ordinate department  of  the  government 
Invaded.  The  law  Itself  is  the  only  object 
of  Judicial  inquiry,  and  its  constitutionality 
is  the  only  question  to  be  decided.'" 

The  various  passages  cited  from  Mc- 
Crary  on  Elections  do  not  reach  the  con- 
ten  Mon  in  this  case.  The  question  as  to 
what  shall  be  decided  by  the  political  de- 
partments of  the  government  and  what 
by  the  judicial  is  not  the  subject  being 
treated  of  by  the  author.  The  cose  cited 
from  53  N.  W.  Rep.  944,  seems  to  be  a 
mistake,  as  it  has  no  application  what- 
ever In  this  case.  The  Montana  case  of 
State  v.  Kenney,  23  Pac.  Rep.  733,  merely 
holds  that  a  person  holding  a  certificate 


of  election  to  the  legislature,  against 
whom  a  contest  had  been  filed,  but  whose 
rights  had  not  been  determined  bythe  leg- 
islature, was  entitled  to  his  pay  after  the 
legislature  adjourned.  None  of  the  cases 
cited  by  the  chief  justice,  none  of  the  cases 
to  which  our  attention  was  called  on  the 
hearing,  assert  the  doctrine  that  the  Judi- 
ciary may,  under  any  circumstances,  un- 
less it  be  where  the  constitution  expressly 
requires  them  to  give  their  opinions  when 
asked,  decide  political  questions.  It  Is 
said  that  Douglass  was  elected  speaker  be- 
cause he  received  the  votes.  In  Rosen- 
thal's Case,  decided  by  this  court  only  in 
January  last,  (32  Pac.  Rep.  129,)  it  was  held 
that  this  court  had  no  power  to  require 
the  canvassing  board,  after  it  had  per- 
formed its  duties  and  adjourned,  to  recon- 
vene, and  correct  a  manifest  error;  and 
Chief  Justice  Horton,  in  delivering  the 
opinion  in  that  case,  said:  "If  it  be  said 
that  this  leaves  Rosenthal  without  any 
remedy,  and  that  the  law  in  some  way 
ought  to  furnish  him  a  remedy  for  the 
wrong  committed  against  him,  weanswer 
that,  if  this  be  true,  it  is  the  fault  of  the 
legislature,  not  the  fault  of  the  state  board 
of  canvassers,  nor  the  courts :  but  It  is  not 
wholly  true,  while  Rosenthal  may  not  ob- 
tain from  the  state  board  his  certificate, 
yet  he  hus  a  remedy  before  the  house  of 
representatives,  even  if  not  a  complete 
one.  The  jurisdiction  of  each  house  to  de- 
cide upon  the  election  returns  and  qualifi- 
cations of  its  own  members  is  clearly  given 
by  theconstitution  and  thestatutes.  That 
body,  with  the  general  consent  of  its  mem- 
bers, can  admit  him  to  his  sea  c  at  once,  or,  if 
it  so  determines,  it  can  delay  his  admission 
until  full  investigation  is  had  of  his  claims. 
Itmay.it  is  true,  act  arbitrarily,  and  refuse 
him  rights,  but  this  is  hardly  probable. 
This  proceeding,  if  successful,  would  have 
only  given  a  certificate.  The  proceeding 
in  this  court  Is  not  a  contest  between  Ro\ 
sen  thai  and  Stubhs,  nor  can  we  try  the* 
title  to  the  office.  The  house  of  represent- 
atives has  the  exclusive  power  to  decide 
who  have  been  elected  members  to  its 
body." 

This  court  has  now  proceeded  to  decide, 
and  has  decided,  that  a  quorum  of  legally 
elected  members  of  the  house  elected 
George  L.  Douglass  speaker.  How  does 
It  reach  that  conclusion?  By  holding 
that  those  persons  who  held  certificates 
of  election  were  members  of  the  legisla- 
ture, entitled  to  elect  a  speaker,  without 
reference  to  the  question  whether  they 
were  duly  elected  or  not,  and  without  ref- 
erence to  the  question  whether  they  were 
qualified  or  not.  In  other  words,  this 
court  has  said  that  if  they  were  returned 
they  were  entitled  to  sit,  without  refer- 
ence to  the  question  of  election  or  qualifi- 
cation; but  the  constitution  says  that  the 
house  itself  shall  judge  of  the  elections, 
returns,  aud  qualifications  of  its  members. 
Before  the  alleged  election  o*# Mr.  Douglass 
the  evidence  before  us  shows  that  there 
was  no  determination  of  the  rights  of 
any  of  the  contestants  in  any  manner,  ex- 
cept Rosenthal's  alone.  It  shows  thai,  no 
opportunity  was  afforded  of  presenting 
objections,  even,  for  the  consideration  of 
the  house.   There  was  nothing  like  order 
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or  regularity  on  either  side  In  the  proceed- 
ings from  which  It  Is  claimed  on  the  one 
band  that  Mr.  Douglas*  was  elected,  and 
on  tbe  other  that  Mr.  Dansmore  was 
chosen.  In  the  Maine  case  referred  to  tbe 
Judges  argue  with  great  roree  that  It  is 
those  who  were  elected  who  shall  sit,  rath- 
er than  those  holding  certificates.  I  shall 
not  attempt  to  express  an  opinion  here 
as  to  the  rights  of  contesting  members  to 
seats  In  the  house,  but  shall  merely  call 
attention  to  tbe  questions  properly  before 
the  bouse  to  be  determined.  It  was  al- 
leged that  4  of  the  64  who  are  said  to  have 
voted  for  Mr.  Douglass  were  postmas- 
ters, and  therefore  unqualified  to  sit;  and 
the  Journal  of  the  Douglass  house  shows 
that  2  of  those  men.  at  least,  were  post- 
masters up  to  tbe  3l8t  day  of  Decem- 
ber last.  Section  5,  art.  2,  of  the  constitu- 
tion reads :  "  No  member  of  congress,  or 
officer  of  the  United  States,  shall  be  eligi- 
ble to  a  seat  in  tbe  legislature.  If  any 
person,  after  his  election  to  the  legislature, 
be  elected-  to  congress,  or  elected  or  ap- 

gointed  to  any  office  under  the  United 
tates,  his  acceptance  thereof  shall  vacate 
his  seat. "  Tbecase  of  Privett  v.  Bickford, 
26  Kan.  52,  Is  cited  as  an  authority  sus- 
taining tbe  proposition  that  if  a  disabili- 
ty be  removed  between  tbe  date  of  the 
election  and  the  commencement  of  the 
term  tbe  person  chosen  is  still  entitled 
to  his  seat.  The  constitutional  provis- 
ion then  before  the  court  Is  very  different 
in  its  terms  from  the  one  above  quoted, 
and  reads  as  follows:  "And  no  person 
who  has  ever  voluntarily  borne  arms 
aguinat  the  government  of  the  United 
States,  or  in  any  manner  voluntarily  aid- 
ed or  abetted  in  tbe  attempted  overthrow 
of  said  government,  except  all  persons 
who  have  been  honorably  discharged  from 
the  military  service  of  the  United  States 
since  tbe  1st  day  of  April,  A.  D.  1861,  pro- 
vided that  they  have  served  one  year  or 
•more  therein,  shall  be  qualified  to  vote 
or  hold  office  In  this  state  until  such  disa- 
bility shall  be  removed  by  a  law  passed  by 
a  vote  of  two  thirds  of  all  the  members  of 
both  branches  of  the  legislature."  It  will 
be  apparent  at  a  glance  that  this  provi- 
sion applies  to  the  status  of  the  individ- 
ual at  the  time  be  is  to  hold  office,  and 
not  at  the  time  be  is  to  be  elected,  while 
the  provision  with  reference  to  members 
of  the  legislature  applies  to  his  capacity 
to  be  chosen,  aud  of  course  must  refer  to 
the  time  the  choice  is  made.  Tbls  view  Is 
fully  sustained  by  authorities.  Searcy  v. 
Grow.  15  Ual.  118;  State  v.  Clarke.  8  Nev. 
560;  Carson  v.  McPhetrldge,  15  Ind.  327. 

Section  4,  art.  2,  of  the  constitution 
reads:  "No  person  shall  be  &  member  of 
the  legislature  who  Is  not  at  tbe  time  of 
his  election  a  qualified  voter  of  and  a  resi- 
dent in  the  county  or  district  for  which 
he  is  elected."  It  is  claimed  that  one  of 
the  64  members  by  whose  votes  Mr.  Doug- 
lass claims  to  be  speaker  was  not  a  resi- 
dent of  the  state,  but  had  taken  a  claim  In 
Oklahoma,  and  was,  both  at  the  time  of 
bis  election  and  at  the  time  of  the  session 
of  the  legislature,  a  resident  of  that  terri- 
tory. It  if  also  claimed  that  six  other  of 
the  persous  who  voted  for  Mr.  Douglass, 
although  holding  certificates  of  election  in 


due  form,  were  not  in  fact  elected  by  tbe 
electors  of  their  respective  districts.  It  is 
manifestly  Improper  for  me,  entertaining 
the  views  I  do  on  this  question,  to  express 
an  opinion  as  to  tbe  rights  of  these  indi- 
viduals to  seats  in  the  legislature.  I  may, 
however,  call  attention  to  the  fact  that 
tbe  question  as  to  the  eligibility  of  tbe 
candidate  for  an  office  is  one  which  tbe 
canvassing  board  can  never  pass  upon,  as, 
under  all  of  tbe  rulings  of  this  court,  their 
sole  duty  is  to  compile  tbe  returns  and  de- 
clare the  result  from  tbe  statements  re- 
turned to  them.  It  Is  manifest  tbat  tbe 
canvassing  board,  in  the  performance  of 
its  duty,  will  issue  certificates  to  ineligible 
or  disqualified  persons,  as  well  as  to  tbose 
who  are  eligible  and  qualified  to  hold 
office.  Now.  suppose  the  people  of  certain 
districts,  because  of  their  great  admira- 
tion for  the  distinguished  persons  whom  I 
wdl  name,  and  because  of  their  desire  to 
be  represented  by  men  of  great  ability, 
should  by  a  majority  of  the  votes  in  their 
respective  districts  elect  William  E.  Glad- 
stone and  Prince  Bismarck  to  represent 
tbem  in  the  legislature,  and  certificates 
should  be  regularly  Issued  to  tbem,  would 
any  person  contend  that  they  might  par- 
ticipate in  tbe  organisation  of  the  house 
because  tbey  held  certificates?  Will  any 
one  claim  that  a  citizen  of  Missouri  who 
holds  a  certificate  of  election,  even  though 
be  were  In  fact  elected,  has  a  right  to  par- 
ticipate in  any  proceeding  of  the  legisla- 
ture of  this  state?  Now,  if  these  four 
members  who  are  claimed  to  bave  been 
postmasters  at  tbe  time  of  the  election, 
and  this  one  person  who  Is  alleged  to  have 
been  a  citizen  of  Oklahoma,  were  in  law, 
for  these  reasons,  ineligible  to  be  chosen 
as  members  of  the  legislature,  whence 
comes  the  quorum  of  63  or  more  legal 
votes  by  which  Mr.  Douglass  was  elected 
speaker?  And  if  these  six  persons  whose 
election  is  denied  were  not  in  fact  elected, 
though  they  held  certificates,  how  many 
votes  wbich  should  be  counted  were  cast 
for  Mr.  Douglass?  It  may  be  said,  and  it 
is  assumed,  that  all  of  these  persons  had 
a  right  to  vote,  and  were  legal  members 
of  tbe  legislature,  but  where  is  the  power 
vested  to  decide  this  question?  Before 
this  court  can  hold  tbat  Mr.  Douglass  is 
speaker  of  the  bouse  of  representatives  It 
must  hold  that  the  five  persons  objected 
to  as  disqualified  were  qualified,  and  there- 
by assume  tbe  power  conferred  by  tbe  con- 
stitution on  tbe  bouse  alone  to  Judge  of 
the  qualifications  of  its  own  members.  If 
it  holds  that  the  six  persons  whom  it  is 
claimed  were  not  in  fact  elected  were  elect- 
ed, it  must  assume  the  power  given  by  tbe 
constitution  to  the  bonse  itself  to  judge  of 
the  election  of  its  members,  and  when  this 
court  assumes  to  say  that  a  certificate, 
or  a  certificate  and  the  record  in  the  sec- 
retary of  state's  office,  are  the  ultimate 
and  final  proofs  as  to  tbe  right  of  an  indi- 
vidual to  participate  in  the  organization 
of  the  house,  it  assumes  the  power  given 
by  the  constitution  to  that  bouse  to  judge 
of  the  returns  of  its  members.  It  seems 
to  me  tbat  tbe  rule  as  declared  is  In  its 
nature  arbitrary  aud  unjust,  aud  tends  to 
consequences  far  more  mischievous  than 
the  rule  established  by  the  constitution. 
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Mnch  has  been  said  with  reference  to  the 
constitutional  house  of  representatives. 
The  constitution  makes  no  provision 
whatever  with  reference  to  certificates  of 
election.  The  mode  of  ascertaining  and 
declaring  the  result  of  an  election  is  pure- 
ly a  statutory  matter.  Certificates  are  is- 
sued, not  in  pursuance  of  a  provision  of 
the  constitution,  butin  pursuance  of  a  stat- 
ute; and  were  the  statute  to  establish  any 
rule  by  which  the  articles  of  the  constitu- 
tion above  quoted  were  contravened,  that 
statute  would  be  void.  Only  54  members, 
whose  lights  to, seats  were  not  contested 
at  the  time,  voted  for  Mr.  Douglass.  It  Is 
unnecessary  to  inquire  how  many  voted 
for  Mr.  Dunsmore.  It  may  be  that  all  of 
the  68  who  are  said  In  the  opinion  to  have 
been  duly-qualified  members  were  in  fact 
such  or  not.  A  member  of  the  senate  or 
house  is,  In  my  judgment,  always  a  polit- 
ical representative  of  the  people,  and  the 
question  as  to  his  election,  return,  and 
qualifications  is  always  a  political  ques- 
tion, to  be  determined  by  the  politicul  de- 
partments of  the  state  government. 

Was  Mr.  Douglass  at  the  time  this  writ 
was  Issued  in  possessiou  of  the  office  of  the 
speaker  of  the  house  of  representatives? 
In  other  words,  was  he  an  officer de  facto? 
The  term  "de  facto"  is  defined  by  Burrlll: 
"Of  fact;  from,  arising  out  of,  or  founded 
on, fact;  in  fact;  in  deed;  in  point  of  fact; 
actually;  really.*'  The  proposition  is  stat- 
ed with  much  force  that  there  cannot  be 
two  de  facto  officers  holding  the  same 
office  at  the  same  time.  This  proposition 
seems  almost  axiomatic.  A  de  facto  offi- 
cer Is  one  who  Is  In  possession  of  the  office 
In  such  manner  that  he  can  discharge  the 
duties  thereof.  The  speaker  of  the  bouse 
of  representatives  has  various  duties  to 
discharge.  Be  Is  the  presiding  officer  of 
the  house,  and  assucb  presiding  officer  dis- 
charges-such duties  as  ordinarily  devolve 
on  the  presiding  officer  pf  any  deliberative 
body;  but,  in  order  to  give  any  effect  to 
the  deliberations  of  the  body  over  which 
he  presides  as  a  branch  of  the  law-making 
department  of  the  state,  he  mnst  be  able 
to  communicate  in  his  official  capacity 
with  the  senate  and  with  the  governor. 
Neither  be  nor  the  botly  over  which  he  pre- 
sides can  possibly  be  In  full  possession  of 
the  powers  respectively  of  speaker  and 
house  until  their  rights  are  recognised  by 
the  governor  and  the  senate.  It  Is  shown 
in  this  case  that  neither  the  senate  nor 
governor,  nor  any  executive  department 
of  the  state,  would  recognize  Mr.  Doug- 
lass as  such  speaker.  On  the  other  hand, 
it  is  clearly  shown  that  the  senate,  the 
governor,  lieutenant  governor,  secretary 
of  state,  auditor,  treasurer,  and  state 
printer  have  recognized  J.  M.  Dunsmore  as 
the  speaker  of  the  bouse,  and  have  gone 
on  transacting  public  business  with  him 
as  though  he  were  in  fact  and  of  right  the 
speaker,  and  have  recognized  the  body 
over  which  he  presides  as  the  duly  and  le- 
gally constituted  house  of  representatives. 
It  is  well  known,  not  only  to  the  legal 
profession,  but  to  the  general  public,  that 
when  the  legislature  is  in  session  this 
course  of  recognition  and  intercommunica- 
tion between  the  governor  and  the  two 
co-ordinate  departments  of  the  legislature 


must  go  on  dally,  and  It  has  gone  on  from 
the  12th  day  of  January  to  the  timeof  this 
trial  without  cessation.  And  when  we 
consider  the  fact  that  these  are  the  co-or- 
dinate political  departments  of  the  gov- 
ernment, and  that  under  the  authorities 
hereinbefore  cited  it  is  they,  and  they 
alone,  who  must  decide  political  ques- 
tions, can  there  be  a  doubt  that,  as  a  legal 
proposition,  J.  M.  Dunsmore  is  de  facto 
speaker  of  the  bouse?  In  the  history  of 
American  politics,  many  of  the  most  crit- 
ical crises  have  developed  in  contests  over 
the  election  of  a  speaker  of  the  bouse  of 
representatives  of  the  United  States  and 
over  the  presiding  officers  of  the  houses  of 
the  various  state  legislatures.  Wherever 
political  parties  are  nearly  equal  in 
streugtb,  the  contest  for  mastery  centers 
on  the  organization  of  the  legislative  de- 
partments, and  this  It  is  that  makes  the 
election  of  a  speaker  of  the  house  of  repre- 
sentatives so  peculiarly  a  political  ques- 
tion, and  for  this  reason,  most  of  all, 
should  controversies  of  this  kind  be  with- 
drawn from  theconsideration  of  thecourts, 
whose  procedure  should  always  be  calm 
and  deliberate,  in  accordance  with  fixed 
and  settled  principles,  and  entirely  freed 
from  those  influences  which  have  been 
found  by  experience  to  often,  if  not  usual- 
ly, bias  the  Judgment  of  the  strongest 
minds.  In  the  cuse  of  State  v.  Williams,  5 
Wis.  308,  It  was  held  that  courts  take  no- 
tice of  the  accession  to  office  of  officers  un- 
der the  constitution,  and  while  they  re- 
main in  office,  and  exercisa  the  duties 
thereof,  regard  them  as  officers  de  facto. 
Generally,  as  respects  third  persons,  the 
acts  of  an  officer  de  facto  are  to  be  recog- 
nized as  valid.  Where  a  governor  contin- 
ued to  hold  over  after  the  expiration  of  his 
term  and  after  taking  the  oath  of  office 
by  his  rightful  successor  on  the  assump- 
tion of  his  election,  and  under  the  certifi- 
cate of  the  state  canvassers,  and  so  con- 
tinued the  acting  governor,  his  approval 
of  an  act  of  the  legislature  was  held  valid 
as  the  act  of  an  officer  dc  facto.  The  su- 
preme court  of  Connecticut,  In  State  v. 
Carroll,  88  Conn.  449,  lays  down  the  rule 
with  reference  to  de  facto  officers  as  fol- 
lows, (19  Amer.  Dec.  66:)  "An  officer  de 
facto  is  one  whose  acts,  though  not  those 
of  a  lawful  officer,  the  law  upon  principles 
of  policy  and  justice  will  hold  valid,  so  far 
as  they  involve  the  interests  of  the  public 
and  third  persons,  where  the  duties  of  the 
officer  are  exercised  (1)  without  a  known 
appointment  or  election,  but  under  such 
circumstances  of  reputation  or  acquies- 
cence as  were  calculated  to  induce  people 
without  Inquiry  to  submit  to  or  Invoke 
his  action,  supposing  him  to  be  the  officer 
he  assumed  to  be;  (2)  under  color  of  a 
known  and  valid  appointment  or  election, 
but  where  the  officer  hasfalled  to  conform 
to  some  precedent,  requirement,  or  condi- 
tion, as  to  take  an  oath,  give  a  bond,  or 
the  like;  (8)  under  color  of  a  known  elec- 
tion or  appointment,  void,  because  the 
officer  was  not  eligible,  or  because  there 
was  a  want  of  power  in  theelecting  or  ap- 
pointing body,  or  by  reason  of  some  defect 
or  irregularity  In  its  exercise,  such  ineligi- 
bility, want  of  power,  or  defect  being  un- 
known to  the  public;  (4)  under  color  of 
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an  election  or  appointment  by  or  pursuant 
to  a  public,  unconstitutional  law,  before 
tee  same  is  adjudged  to  be  such."  And 
this  definition  is  substantially  recognized 
and  adopted  by  nearly  all  the  adjudica- 
tions in  the  American  courts  of  the  present 
day.  Braidy  v.  Therltt,17  Kan.  468;  Ellis 
v.  Institution,  68  N.  C.  423;  Thread*!!!  v. 
Railroad  Co.,  73  N.  C.  178;  People  v.  Sta- 
ton,  Id.  546;  Burke  v.  Elliott,  4  Ired.  355; 
Brown  v.  Lunt,  37  Me. 423;  People  v.Lleb, 
85111.484;  Peirce  v.  VVeare.  41  Iowa,  378; 
McLean  v.  State,  8  Heisk.  22;  Fowler  v. 
Bebee,  9  Mass.  231;  Sheehan's  Case,  122 
Mass.  445;  Mallett  v.  Mining  Co.,  1  Nev. 
188;  Ex  parte  Morris.  8  S.C.  408,  decided  in 
1876,  (where  the  validity  of  a  pardon  is- 
sued by  Wade  Hampton,  while  acting  as 
de  facto  governor  of  South  Carolina,  was 
before  the  supreme  court  of  that  state  for 
determination;)  CarJeton  v.  People,  10 
Mich.  250;  Clurk  v.  Com.,  29  Pa.  St.  J29; 
Com.  v.  McCombs,  50  Pa.  St.  436;  State  v. 
Williams,  5  Wis.  308.  But  I  do  not  deem 
It  necessary  to  multiply  authorities  on  the 
question  as  to  when  a  person  becomes  an 
officer  de  facto.  There  can  be  no  doubt 
under  any  rule  that  has  been  declared  by 
any  court  that  J.  M.  Dunsmore  was  at  the 
time  this  case  was  beard  the  de  facto 
speaker  of  the  house  of  representatives, 
unless  the  body  over  which  he  presided 
was  not  composed  of  a  sufficient  number 
of  lawfully  chosen  representatives  t3  con- 
stitute the  house,  and  the  only  way  in 
which  bis  statuses  such  officer  de  facto 
has  been  attacked  is  by  attacking  the  right 
of  persons  to  sit  in  that  house.  In  other 
words,  we  have  had  on  trial  not  the  right 
of  one  member  individually  to  participate 
in  the  organization,  but  the  rights  of  large 
numbers  of  persons  acting  collectively; 
and  the  court  has  decided  the  right  of  64 
persons  in  a  lump  to  sit  and  vote  in  the 
house  on  its  organization,  while  refusing 
to  Inquire  into  the  right  of  any  one  of  the 
64  individuals  to  his  seat. 
I  conclude,  then : 

1.  That  all  Inquiries  in  a  court  of  justice  as 
to  the  validity  of  any  act  of  t  lie  legislature, 
or  of  either  house  thereof,  is  confined  to 
the  act  itself,  the  journals  of  the  house,  and 
to  such  other  records  and  permanent  me- 
morials as  are  provided  by  law;  and  that 
in  no  case  can  any  court  of  justice,  from 
the  highest  to  the  lowest,  take  the  oral  tes- 
timony of  witnesses  as  to  what  tran- 
spired in  the  hall  of  the  house  of  representa- 
tives in  its  organisation  or  in  the  transac- 
tion of  its  business. 

2.  That  the  constitution  vests  in  the 
house  of  representatives  the  sole  and  ex- 
clusive power  to  judge  of  the  elections,  re- 
turns, und  qualifications  of  its  own  mem- 
bers, and  that  the  house  cannot  he  divest- 
ed of  that  power  by  anything  less  than  an 
amendment  to  the  state  constitution. 

3.  That  a  certificate  of  election  is  but 
prima  facie  evidence  of  the  election  of  the 
holder,  and  Is  neither  conclusive  on  that 
fact,  nor  on  the  question  as  to  the  eligi- 
bility or  qualifications  of  the  holder,  but 
that  all  these  questions  are  to  be  deter- 
mined by  the  house  under  its  own  rules. at 
such  timeand  in  such  manner  as  it  sees  fit. 
That  any  declaration  of  this  court  as  to 
the  rules  which  must  control  a  legislative 


body  at  its  organization,  or  as  to  the 
force  of  such  certificates,  is  an  unwarrant- 
ed expression  on  a  subject  over  wblcb 
courts  have  no  jurisdiction. 

4.  That  th« question  as  to  what  oody  of 
men  is  the  house  of  representatives  at  any 
given  time  is  a  political  question,  and  can 
never  be  a  proper  subject  of  judicial  in- 
quiry. 

5.  The  speaker  of  the  house  of  represent- 
atives derives  his  authority  solely  from 
the  house,  and  his  title  to  that  office  can- 
not be  drawn  in  question,  nor  determined 
by  any  court  or  tribunal  other  than  the 
bouse  itself. 

6.  Where  two  different  organizations 
are  effected,  eucb  claiming  to  be  the  house 
of  representatives,  each  having  a  person 
chosen  as  its  speaker, each  including  with- 
in its  numbers  many  persons  whose  rights 
to  sit  as  members  of  the.  house  are  unques- 
tioned, together  with  other  persons  whose 
rights  are  questioned,  a  political  question 
Is  preHented  as  to  which  of  those  two  con- 
tending bodies  and  officers  is  in  fact  and 
in  law  the  house  and  the  speaker  thereof. 

7.  Political  controversies  can  only  be  de- 
termined by  the  political  departments  of 
the  government,  and,  while  the  constitu- 
tion of  the  state  does  not  contemplate 
such  u  condition  of  things,  nor  provide  in 
express  terms  a  tribunal  before  which 
their  respective  claims  can  be  heard  and 
determined,  yet,  under  an  unbroken  chain 
of  authorities  in  all  countries  where  the 
common  law  prevails,  the  recognition  of 
one  of  those  bodies  by  the  other  political 
departments  of  the  government,  viz.  the 
governor  and  the  senate,  Is  conclusive  on 
the  judiciary. 

8.  The  decision  of  the  governor  and  the 
senate  is  just  as  binding  and  couclutnve 
where  they  refrain  from  enforcing  their  de- 
cisions by  force,  as  though  they  resorted 
to  violence  and  bloodshed.  In  a  country 
where  laws  are  supreme,  a  premium  should 
never  be  offered  to  induce  violence,  but  a 
decision,  made  by  the  lawfully  constituted 
authorities  should  always  be  acquiesced 
in  bv  all  good  citizens. 

For  these  reasons  I  conclude  that  this 
court  must  take  judicial  notice  that  George 
L.  Douglass  was  neither  in  fact  nor  in  law 
speaker  of  the  house  of  representatives, 
and  had  no  authority  to  issue  the  warrant 
under  which  the  petitioner  is  held. 
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In  re  WHETTON'S  ESTATE.   (No.  15.095.) 
(Supreme  Court  of  California.  April  29,  1S03.) 
Wills — Contest — Right  op  Exbcutob  to  De- 
fend. 

Under  Code  Civil  Proc.  §  1327,  which 
makes  an  executor,  where  a  will  is  attacked 
after  probate,  a  necessary  party  to  the  proceed- 
in?,  and  requires  the  issue  of  a  citation  to  him 
personally  to  show  cause  why  the  probate 
should  not  be  revoked,  the,  executor  has  the 
right  to  support  and  defend  the  will. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
J.  V.  Coffey,  Judge. 

Proceedings  by  James  Whetton  to  have 
the  will  of  Catarina  K.  Whetton  declared 
null  and  void,  and  letters  testamentary 
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granted  to  one  Navarro  revoked.  Decree 
granting  the  relief,  from  which  this  ap- 
peal is  taken;  Reversed. 

Dunne  &  Mc Pike, for  appellants.  Henry 
I.  Kowalsky,  for  respondent. 

GAROI7TTE,  J.  The  record  In  this  case 
Is  In  a  condition  of  hopeless  entanglement, 
bat  sufficient  appears  to  require  a  reversal 
of  the  judgment.  One  Navarro  was  named 
as  executor  and  made  a  devisee  by  the 
last  will  and  testament  of  Catarina  R. 
Wbetton,  deceased.  Be  qualified  as  such 
executor,  and  eutered  upon  the  discharge 
of  his  duties.  James  Whet  ton,  husband 
of  deceased,  filed  a  contest  asking  for  revo- 
cation of  his  letters  testamentary,  and 
that  the  will  be  declared  null  and  void. 
A  citation  was  issued  to  Navarro  to  show 
cause  upon  a  certain  day  why  his  letters 
should  not  be  revoked,  and  the  will  set 
aside  as  void.  Navarro  appeared  as  exec- 
utor, and  filed  a  general  demurrer  to  the 
petition.  What  occurred  subsequently  to 
the  foregoing  events  is  not  made  plain  by 
the  record,  but  sufficient  appears  there- 
from, aided  by  the  light  furnished  from  the 
briefs  of  respective  counsel,  to  indicate 
that  the  court  was  of  the  opinion  that 
the  executor,  as  such,  bad  no  right  to 
support  and  defend  the  will,  and  he  was 
thereupon  denied  such  right.  This  posi- 
tion is  not  well  founded.  When  a  will  is 
attacked  after  probate,  section  1327,  Code 
Civil  Proc.,  makes  tbe  executor  a  necessa- 
ry party  to  the  proceeding,  and  requires 
that  a  citation  issue  to  him  personally  to 
show  cause  why  the  probate  should  not 
be  revoked.  It  would  be  an  absurdity  to 
cite  hlro  to  show  cause,  and,  when  he 
appears  in  court  in  obedience  to  tbe  cita- 
tion, to  refuse  to  consider  the  reasons 
which  he  is  prepared  to  advance  why  tbe 
will  should  not  be  set  aside  and  annulled. 
It  is  not  only  bis  privilege  to  make  such 
showin?,  but  it  is  his  duty  under  his  trust. 
While  It  has  been  held  in  many  cases  that 
an  administrator  cannot  appeal  from  a 
decree  of  distribution,  because  he  has  no 
interest  in  the  final  Judgment,  whatever  It 
may  be.  yet  that  principle  is  in  uo  sense  an- 
alogous to  the  right  of  an  executor  to  sup- 
port a  will,  especially  so  when  it  has  once 
been  probated.  For  the  foregoing  rea- 
sons, let  the  Judgment  and  decree  setting 
.aside  the  will,  revoking  tbe  probate  there- 
of, and  distributing  tbe  estatebe  reversed, 
and  the  cause  remanded  for  further  pro- 
ceedings. 

We  concur:  PATERSON,  J.;  HARRI- 
SON, J. 


(98  Cal.  195) 

RICHARD  v.  WOLFLING.  (No.  18,035.) 
(Supreme  Court  of  California.  April  27,  1893.) 
Mixes — Location  ox  Aokiccltubai.  Lands. 
A  location  of  a  mine  is  not  invalid,  as 
against  a  subsequent  location,  because  a  por- 
tion thereof  was  made  on  agricultural  land, 
which  was  afterwards  patented,  where  the  ag- 
ricultural laud  could  be  profitably  worked  only 
by  commencing  on  the  other  portion  of  the  loca- 
tion, and  the  money  expended  on  such  other 
portion  was  sufficient  to  make  a  valid  location 


of  the  whole,  the  subsequent  locator  not  con- 
necting his  claim  with  the  holders  of  the  agri- 
cultural patent. 

Department  2.  Appeal  from  superior 
court,  Tuolumne  county;  John  M.  Corcor- 
an, Judge. 

Action  by  E.J.Richard  against  M.J. 
Wolfling.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

F.  W.  Street  and  F.  P.  Otis,  for  appel- 
lant. Reddick  &  Solinsky,  for  respondent. 

McFARLAND,  J.  The  defendant  filed  an 
application  in  the  Unltod  States  land 
office  for  a  patent  to  a  quarts  mining 
claim  1  500  feet  in  length  and  600  feet  wide, 
called  the  "Scorpion."  The  plaintiff  filed 
in  said  land  office  an  adverse  claim,  aver- 
ring that  he  was  the  owner  of  a  qnartz 
mine  called  the  "Hope  Mine, "  and  that  a 
portion  of  the  Scorpion  mine,  claimed  by 
defendant,  conflicted  with  a  portion  of 
said  Hope  mine.  The  contest  was  referred 
to  tbe  superior  court,  where  tbe  plaintiff 
brought  tbls  action,  and  the  court  found 
In  favor  of  plaintiff  for  the  portion  of  the 
mining  ground  in  conflict.  Defendant  ap- 
peals from  the  Judgment,  and  from  an 
order  dentins  a  motion  for  a  new  trial. 

Plaintiff  introduced  evidence  tending  to 
show  ownership  of  the  mining  ground  in 
contest,  first,  under  a  location  made  by 
Alexander  Araya  and  others  In  June,  1872, 
and  also  under  a  relocation  made  by  said 
Araya  and  one  Samuel  Ralston  on  the  7th 
of  April,  1880.  Many  of  the  exceptions 
relied  on  by  appellant  refer  to  said  loca- 
tion of  June,  1872,  and  to  evidence  tending 
to  show  the  continued  ownership  of  plain- 
tiff's'grantors  under  that  location  down 
to  the  second  location  of  April,  1880.  We 
think  that  plaintiff  showed  a  good  loca- 
tion made  In  June,  1872,  a  conveyance  by 
the  other  locators  to  said  Araya,  and  a 
full  possession  by  Araya,  under  mining 
laws  and  customs,  down  to  April,  1880, 
and  that  if  plaintiff  could  have  shown 
those  facts  under  tbe  complaint  the  said 
exceptions  would  not  be  tenable.  But  as 
the  complaint  seems  to  be  based  expressly 
uoon  the  second  location  of  April  7, 1880, 
the  testimony  as  to  tbe  location  of  June, 
1872.  perhaps,  should  not  be  regarded  at 
all,  and  therefore  tbe  exceptions  as  to 
that  testimony  need  not  be  here  exam- 
ined. 

On  tbe  7th  of  April,  1880.  the  said  Araya 
and  said  Samuel  Ralston  relocated  the 
said  Hope  mine,— the  description  being  the 
same  as  in  the  location  of  1872,  except 
that  the  width  was  made  only  450  feet 
Instead  of  600.— and  their  notice  of  loca- 
tion contained  this  clause:  "This  claim 
was  recorded  In  1872,  and  has  been  worked 
and  held  up  to  date."  It  is  not  disputed 
that  this  location  of  April,  1880,  was  made 
in  accordance  wltb  the  la  who:  congress 
and  the  customs  of  the  district,  or  that  it 
was  held  by  a  proper  mining  possession, 
unless  the  whole  location  was  invalid 
and  void  because  a  portion  of  the  claim 
was  afterwards  patented  as  agricultural 
land  to  one  St.  Cyr,  as  hereinafter  men- 
tioned. The  Hope  mine  runs  generally  in 
a  northerly  and  southerly  direction,  and 
the  northerly  half  of  the  claim  (that  Is, 
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a  boat  one  half)  was  on  section  80  of  a  cer- 
tain township,  and  the  southerly  half  was 
In  lot  1  of  section  31,  which  lies  immedi- 
ately sooth  of  said  section  30.  At  th?  time 
of  the  location  it  does  not  appear  tnat  lot 
1  of  section  81  had  been  patented,  but  it 
does  appear  that  about  three  months 
afterwards  a  patent  issued  from  the 
United  States  government  to  said  St.  Cyr 
for  said  lot  1.  The  northerly  part  of  the 
mine  in  section  80  still  Is  public  land  of 
the  United  States.  Nearly  all  the  work 
that  has  been  done  by  plaintiff  and  his 
grantors  on  said  mine  Is  on  the  sontherly 
portion  of  It,  and  upon  the  ground  which 
lies  within  said  section  81,  afterwards 
patented  to  St.  Cyr;  and,  as  before  said, 
there  Is  no  doubt  that  more  than  suffi- 
cient work  was  done  on  the  said  southerly 
portion  to  hold  the  whole  mining  claim. 
Indeed,  it  appears  that  about  $25,000 
has  been  spent  on  the  mine  by  plaintiff 
and  bis  grantors.  Under  these  circum- 
stances, appellant  contends  that  the 
whole  location  of  the  Hope  mine  made  by 
Araya  and  Balaton  in  April,  isso,  l*  void, 
because  the  southerly  portion  of  It  was 
upon  land  not  open  to  location,  and  that, 
therefore,  the  work  done  upon  the  south- 
erly part  of  the  mine  was  of  no  valne,  In 
point  of  giving  possession  to  the  upper 
portion.  It  appears,  however,  that, 
within  a  couple  of  months  after  the  loca- 
tion of  the  Hope  mine.  Araya  and  Ralston 
procured  from  the  claimants  of  said  lot  1, 
In  section  81,  a  conveyance  to  then  of  the 
right  to  mine  said  Hope  mine,  on  the  said 
lot  1;  and,  under  these  circumstances,  we 
do  not  think  that  appellant's  position  is 
tenable.  If,  after  the  second  location,  in 
1880,  plaintiff's  grnotors  allowed  St.  Cyr, 
without  opposition,  to  procure  a  patent 
to  lot  1,  as  agricultural  land,  of  course 
they  could  not  have  made  any  successful 
contention  for  the  mine,  as  against  the 
holders  of  the  agricultural  patent.  It 
does  not  appear  whether  or  not,  at  the 
time  of  the  location  of  the  mine,  they 
knew  that  there  was  any  claim  of  any 
kind  for  the  land,  as  agricultural  land.  It 
was  quite  a  common  thing  for  miners,  in 
locating  mining  claims,  to  be  Ignorant  of 
government  legal  subdivisions,  and  of  the 
inchoate  rights  of  other  persons  to  agri- 
cultural titles.  In  the  present  case  the 
locators  of  the  mine  acquired  from  the 
agricultural  owners  the  right  to  work  the 
mine;  and  under  these  circumstances  we 
do  not  think  that  a  third  person,  not 
connecting  himself  with  the  St.  Cyr  right, 
is  in  a  position  to  dispute  the  validity  of 
the  mining  location.  Appellant  claims 
under  a  location  made  several  years  after- 
wards, to  wit,  in  1887;  and  his  successful 
contest  of  respondent's  right  must  rest 
upon  the  very  narrow  and  technical  point 
that  a  portion  of  the  location  of  respond- 
ent was  not  on  public  land.  But  the  real 
prior  right,  in  Justice,  and  in  accordance 
with  the  generally  received  notion  of  valid 
mining  locations,  is  with  tbo  respondent; 
and  we  know  of  no  absolut*  rule  of  law 
which  makes  such  a  location  as  that  of 
respondent  invalid,  as  against  the  subse- 
quent comer,  who  evidently  relies  wholly 
upon  this  supposed  defect  in  respondent's 
location.   There  is  no  question  that  the 


land  In  contest  between  the  parties  In  this 

action  is  unoccupied  public  land,  and  the 
contention  that  respondent  cannot  hold 
it  because  a  portion  of  the  ground  locuted 
at  the  time  was  not  public  land  cannot  be 
maintained.  Moreover,  it  appears  from 
the  evidence  that  the  northerly  portion 
of  the  Hope  mine  could  be  profitably 
worked  only  by  commencing  on  the 
southerly  portion,  and  working  norther- 
ly: and  it  has  been  frequently  held  that 
work  done  for  the  purpose  of  developing 
a  mine  is  deemed  to  have  been  done  on 
the  mine,  although  actually  done  at  a  dis- 
tance therefrom.  Neither  is  the  position 
tenable  that  there  could  not  have  been  a 
valid  relocation  of  the  mine  by  plaintiff's 
grantors.  Thompson  v.  Spray, 72  Cal.  528, 
14  Pac.  Rep.  182. 

Appellant  cites  G  Willi  ra  v.  Donnellan,  115 
U.  S.  45.  5  Sup.  Ct.  Rep.  1110.  In  that  cast*, 
plaintiff  claimed  that  his  grantor,  Thom- 
as, bad  discovered  a  vein,  and  sunk  a 
discovery  shaft  at  a  certain  point,  and 
thereupon  made  a  valid  location.  But  it 
appeared  that  he  had  not  made  such  dis- 
covery; that  one  Fallon  had  preciously 
made  the  discovery,  and  had  previously 
made*  a  valid  prior  location  of  the  claim, 
and  had  made  application  for  a  patent; 
that  Thomas  did  not  contest  Fallon's 
application;  and  that  Fallon  obtained  a 
patent  for  bis  location,  which  incladed 
the  discovery  shaft  of  Thomas.  And  the 
<*ourt  held  that  " a  location  on  account  of 
the  discovery  of  a  vein  or  lode  can  only  be 
made  by  a  discoverer,  or  one  who  holds 
under  him."  and  that,  "if  the  title  to  the 
discovery  falls, so  must  the  location  which 
rests  on  It."  The  court  further  said  that 
"the  Issue  of  the  patent  to  Fallon  was 
equivalent  to  a  determination  by  the 
United  States  in  an  adversary  proceeding, 
to  which  Thomas  was  in  law  a  party, 
that  Fallon  had  title  to  tne  discovery 
superior  to  that  of  Thomas,  and  that  con- 
seauently  Thomas'  location  was  invalid." 
It  is  apparent,  therefore,  that  the  facts  in 
that  case  were  different  from  tbone  in  the 
case  at  bar.  There  nothing  was  involved 
but  mining  locations  and  rights;  and  the 
decision  went  upon  the  theory  that  the 
whole  claim  of  Thomas  rested  upon  an 
alleged  "discovery,-"  which  he  had  not 
made,  but  which  bad  previously  been 
made  by  Fallon.  And  Thomas  obtained 
no  rights  from  Fallon,  and  did  not  con- 
nect himself  with  Fallon  in  any  way.  But 
In  the  case  at  bar  the  mining  location  of 
plaintiff's  grantors  was  long  prior  to 
that  of  defendant,  and  was  in  every  way 
a  perfect  location,  except  so  far  as  It 
might  be  embarrassed  by  the  rights  of  the 
subsequent  agricultural  patentee,  with 
whom  defendant  does  not  connect  himself 
In  any  way;  and  therefore  we  think  that, 
as  against  the  appellant,  the  title  of  re- 
spondent to  that  part  of  the  Hope  mine 
which  Is  In  conflict  with  the  Scorpion 
mine  Is  complete.  To  bold  otherwise 
would  be  to  commit  an  Injustice  which 
the  law  applicable  to  mining  locations 
and  rights  does  not  demand. 

There  were  numerous  exceptions  taken 
at  the  trial  which  we  do  not  deem  it  nec- 
essary to  notice.  It  is  sufficient  to  say 
that  we  do  not  think  that  the  court  erred 
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Id  deluding  the  Judgment  roll  In  the  case 
of  Wolfing  v.  McCormlck,  and  that  there 
was  no  error  committed  In  rulings  con- 
cerning the  testimony  of  the  witnesses 
Tancey  and  Araya.  The  other  exceptions 
were  either  not  well  taken,  or  concern 
immaterial  matters.  The  Judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  L»E  HAVEN,  J.;  FITZGER- 
ALD, J. 


(98  Cat.  27) 

BULL  et  al  v.  STRONG.  (No.  19,108.) 
(Supreme  Court  of  California.  March  28, 1893.) 
Husband  and  Wife— Mortgage  on  Sepakate 
Estate. 

In  an  action  to  foreclose  a  mortgage  on 
a  wife' 8  separate  estate,  plaintiff  alleged  that 
defendant  and  her  husband  executed  and  de- 
livered a  deed  conveying  land  to  him  "in  trust, 
the  conditions  of  which  are  stated  in  a  separate 
instrument  in  the  hands  of  the  parties  of  the 
first  part;"  that  the  deed  was  intended  as  a 
mortgage  for  moneys  advanced  to  defendant's 
husband,  and  that  at  the  time  of  its  delivery 
plaintiff  executed  and  delivered  to  defendant 
and  her  husband  a  defeasance.  The  court  found 
that  no  such  contract  was  made  with  defend- 
ant's husband,  that  the  defeasance  was  never 
delivered,  and  that  defendant  knew  nothing  of 
it  until  after  her  husband's  death.  EtM,  that 
a  judgment  for  defendant  was  proper. 

Department  2.  Appeal  from  superior 
court,  Los  Angeles  county;  William  P. 
Wade.  Judge. 

Action  by  Alpheus  Bull,  Jr.,  and  others, 
executors  of  Alpheus  Bull,  deceased, 
against  Battle  strong.  From  a  Judgment 
for  defendant,  and  from  an  order  denying 
a  new  trial,  plaintiffs  appeal.  Affirmed. 

Wells,  Monroe  &  Lee,  for  appellants.  S. 
M.  White,  John  D.  Bicknell,  and  Chapman 
&  Bendrick,  for  respondent. 

McFARLAND.  J.  This  action  was  orlg- 
lnally  commenced  by  Alpheus  Bull,  now 
deceased,  against  John  T.  Coe,  adminis- 
trator of  Charles  L.  Strong,  deceased,  and 
bis  widow,  Battle  W.  Strong,  to  foreclose 
a  mortgage  executed  to  said  Bull  by  said 
Charles  and  Uattie  Strong  upon  land  ad- 
mitted to  have  been  the  separate  property 
of  said  Hattle.  Judgment  was  first  ren- 
dered in  favor  of  the  defendants;  and  up- 
on appeal  to  this  court  the  judgment  was 
reversed,  and  a  new  trial  ordered.  See 
Bull  v.  Coe,  77  Cal.  64,  IK  Pac.  Rep.  808.  Aft- 
er the  return  of  the  remittitur  the  plead- 
ings were  amended  several  times;  and  the 
action  was  prosecuted  by  the  administra- 
tors of  Alpheus  Bull  against  Hattle  W. 
Htrong,  alone,  it  having  been  dismissed  by 
the  plaintiffs  as  to  the  administrator  of 
said  Charles  L.  Strong.  Judgment  was 
again  rendered  in  favor  of  the  defendant 
Hattle  W.  Strong,  and  plaintiff  appeals 
from  the  Judgment  and  from  an  order  de- 
nying a  new  trial.  It  is  averred  in  the 
complaint  that  on  October  31.  1882.  the 
said  Charles  L.  Strong,  since  deceased, 
and  bis  wife,  the  said  Hattie  W.  Strong, 
duly  executed  to  said  Bull,  deceased,  a 
deed  which  conveyed  to  said  Bull  the  land 
In  contest,  which  provided,  however,  that 
the  said  land  "is  herein  made  over  to  the 


party  of  the  second  part  in  trust,  the  con- 
ditions of  which  are  stated  in  a  separate 
instrument  in  the  hands  of  the  parties  of 
the  first  part."  It  is  averred  in  the  com- 
plaint that  thisdeed  was  given  and  Intend- 
ed as  a  mortgage  to  secure  certain  moneys 
advanced  or  to  be  advanced  b.v  said  Bull 
to  su'ld  Charles  L.  Strong;  that  this  deed 
was  delivered  the  next  day,  November  1st, 
by  said  Charles  to  said  Bull;  and  that  at 
the  time  of  its  delivery  the  said  Bull  exe- 
cuted and  delivered  to  said  Charles  and 
Hattie  Strong  an  agreement  in  writing 
dated  Novemberl,  1882,  and  which  is  called 
generally  the  "defeasance."  This  defea- 
sance refers  to  said  deed  of  October  81st, 
and  declares  that  it  was  given  in  trust  to 
secure  the  payment,  with  interest  at  9 
per  cent.,  of  all  moneys  advanced  or  to 
be  advanced  by  Bull  in  payment  of  said 
Charles  L.  Strong's  one-third  interest  in 
the  Belmont  miue,  as  well  as  for  the  ex- 
pense of  working  said  mine,  the  amount 
not  to  exceed  $11,000.  It  also  provided 
that  the  profits  of  said  mine  should  be  ap- 
plied in  payment  of  the  money  thus  ad- 
vanced; and  that,  if  srich  profits  should 
not  be  sufficient  to  pay  said  advances, 
then  said  Bull  should  have  the  right  to 
sell  such  portion  of  the  laud  as  should  be 
necessary  to  meet  the  deficiency.  There 
is  a  ra  ther  obscure  provision  a  bou  t "  t  wel  ve 
months  from  the  date  of  this  instrument,  " 
and  there  are  some  other  provhdons  not 
necessary  to  be  here  stated.  The  answer 
denies  that  said  defeasance  was  delivered 
either  to  said  Charles  or  to  said  Hattie 
Strongatthetime  alleged  in  thecomplaint, 
or  at  any  time.  Said  defendant  Hattie 
Strong  also  denies  In  her  answer  that  said 
deed  was  delivered  to  said  Bull  for  any 
such  purpose  as  that  stated  In  the  defea- 
sance; and  she  avers  that  the  deed  was 
given  only  for  the  purpose  of  raising  some 
money,  if  it  should  become  necessary,  not 
exceeding  % 3,000,  to  pay  her  expenses  for 
a  trip  east  to  be  treated  for  her  ill  health, 
and  for  certain  family  expenses.  She  also 
denies  that  any  money  was  advanced  by 
Bull  on  said  deed;  and  furthermore  that 
the  profits,  sale,  etc.,  of  said  mine,  all  of 
which  were  received  and  controlled  by 
said  Bull,  more  than  repaid  him  for  any 
advances  which  he  may  have  made  for  her 
said  husband  In  the  business  of  said  mine. 
Many  other  issues  were  made  by  the 
pleadings,  but  they  are  not  necessary  to 
be  here  noticed.  Evidence  was  Introduced 
at  the  trial  as  to  a  great  many  matters, 
and  the  findings  are  very  full  and  quite 
lengthy.  But  the  court  finds,  among  oth- 
er things,  that  the  said  defeasance  M  was 
never  delivered  to  the  said  C.  L.  Strong  in 
his  lifetime,  nor  was  it  drawn  up  In  the 
presence  of  said  Strong,  nor  was  any  such 
contract  asset  forth  In  said  defeasance 
ever  made  between  said  Alpheus  Bull  and 
the  said  C.  L.  Strong;"  and  that  said  de- 
fendant Hattie  Strong  knew  nothing  of 
said  alleged  defeasance  until  long  after  the 
death  of  her  husband.  We  have  carefully 
examined  the  long  transcript  and  the 
exhaustive  briefs  of  counsel,  and  we  are 
satisfied  that  the  court  was  warranted  in 
making  said  findings.  This  being  so,  the 
Judgment  must  be  affirmed  without  ref- 
erence to  the  many  other  points  which 
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arose  In  the  case.  We  may  say,  however, 
that  we  see  no  material  error  in  the  rul- 
ings of  the  court  upon  the  admissibility 
of  evidence.  As  the  appellants  rely  in 
their  complaint  upon  tbe  terms  of  the 
written  defeasance,  they  could  hardly  re- 
cover upon  any  other  theory;  but  as  to 
the  said  statement  of  respondent  that 
the  deed  was  given  to  secure  advances, 
If  such  should  be  found  necessary,  not  to 
exceed  $3,000,  for  her  trip  east,  family  ex- 
penses, etc.,  the  court  finds  that  if  any 
moueys  were  advanced  by  Bull  for  such 
purpose  they  had  been  fully  paid,  and  we 
cannot  say  that  such  finding  was  not  war- 
ranted by  the  evidence. 
The  Judgment  and  order  are  affirmed. 

We  concur:  DE  HAVEN,  J.;  FITZ- 
GERALD, J. 

(98  CaL  14») 

SPINNEY  v.  GRIFFITH  et  ol.   (No.  18,014.) 

(Supreme  Court  of  California.   April  18,  1893.) 

Constitutional  Law— Mechanics'  Liens — Who 
mat  Claim— Recording  Contract. 

1.  Const,  art.  20,  §  15,  providing  that  me- 
chanics, material  men,  etc..  shall  have  a  lien 
upon  the  property  upon  which  they  have  be- 
stowed labor  or  furnished  material,  etc.,  and 
the  legislature  shall  provide  by  law  for  the 
speedy  and  efficient  enforcement  of  such  liens, 
is  not  self-executing,  but  requires  legislation  to 
give  a  lien. 

2.  Code  Civil  Proc.  §  1183,  provides  that 
mechanics,  material  men,  contractors,  subcon- 
tractors, etc..  shall  have  a  lieu  upon  the  prop- 
erty upon  which  they  have  bestowed  labor,  or 
furnished  materials,  for  the  value  thereof.  The 
section  then  provides  that  "in  case  of  a  con- 
tract for  the  work  between  the  owner  and  his 
contractor,  the  lien  shall  extend  to  the  whole 
contract  price.  *  *  *  AH  such  contracts 
shall  be  in  writing  when  the  amount  agreed  to 
be  paid  thereunder  exceeds  $1,000,"  and  shall  be 
recorded;  "otherwise,  they  shall  be  wholly  void, 
and  no  recovery  shall  be  had  thereon  by  either 
party  thereto;  and  in  such  case  the  labor  done 
and  materials  furnished  by  all  persons  afore- 
said, except  the  contractor,  shall  be  deemed  to 
have  been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have  a 
lien"  therefor.  Held,  that  a  contractor  who  fails 
to  record  his  contract,  where  the  agreed  sum  to 
be  paid  is  over  $1,000,  can  have  no  lien. 

3.  In  such  case  the  contractor  cannot  claim 
a  lien  under  the  first  part  of  the  section,  on  the 
ground  that,  his  contract  being  void,  he  may 
recover  on  an  implied  contract  for  the  services 
and  materials  furnished;  since,  though,  under 
the  common  law,  he  may  be  entitled  to  recover 
on  an  implied  contract,  he  cannot  have  a  lien,  as 
the  lien  is  created  by  statute  solely,  and  the 
statute  must  be  complied  with. 

Commissioners' decision.  Department!. 
Appeal  from  superior  court,  Fresno  coun- 
ty;  M.  K.  Harris,  Judge. 

Action  by  John  Spinney  against  Annie 
T.  Griffith  and  another.  From  a  Judg- 
ment for  plnintiff.  and  from  au  order  deny- 
ing a  motion  for  a  new  trial,  defendants 
appeal.  Reversed. 

Sayle  &Cold  well,  for  appellants.  Church 
&  Cory,  for  respondent. 

SEARLS,  C.  This  Is  an  action  to  cancel 
a  con  tract  for  the  construction  of  a  brick 
building  in  the  city  of  Fresno,  and  to  fore- 
close a  mechanic's    lien.   Plaintiff  had 


judgment,  from  which,  and  from  an  order 
denying  a  motion  for  a  new  trial,  defend- 
ants, Annie  T.  Griffith  and  S.  N.  Griffith, 
appeal.  Defendant  Annie  T.Griffith  is  the 
wife  of  her  codefend ant, S.N. Griffith.  She 
owned  lots  8  and  9,  in  block  70,  of  the  city 
of  Fresno, and  her  husband  owned,  or  had 
recently  owned,  lots  161  and  162,  of  the 
Central  California  Colony,  near  Fresno. 
On  the  2Cth  of  February,  1890.  the  plain- 
tiff, Joseph  Spinney,  entered  Into  a  writ- 
ten contract  with  tbe  husband,  S.  N. 
Griffith,  by  which  Spinney  agreed  to  fur- 
nish the  materials  aud  build  a  brick  build- 
ing on  said  lots  8  and  9,  in  the  city  of 
Fresno,  for  the  sum  of  $3,940.  and  to  ac- 
cept in  full  payment  therefor  a  mortgage 
executed  by  one  W.  D.  Crichton.for  $4,000, 
on  lots  161  and  162,  in  Central  California 
Colony  aforesaid.  Crichton  executed  the 
mortgage  to  plaintiff  in  accordance  with 
the  contract,  and  the  latter  built  tbe 
house,  completing  the  same  on  or  about 
June  1,1X90.  About  tbe  time  of  the  com- 
pletion of  tbe  building,  plaintiff  discovered 
that  he  bad  been  victimized  in  tbe  matter 
of  the  mortgage  which  he  bad  received  in 
satisfaction  of  his  building  contract.  S. 
N.  Griffith  had  represented  to  him  that  he 
had  sold  the  land  in  the  Central  California 
Colony  to  Crichton  for  $5,500,  had  received 
$1,500  of  the  purchase  price  in  cash,  and 
was  to  receive  the  mortgage  of  $4,000  as 
security  for  the  residue  of  the  considera- 
tion ;  whereas,  in  fact,  the  sale  was  a  sham, 
no  money  had  been  paid,  and  tbe  mort- 
gage was  only  given  to  be  palmed  off  upon 
plaintiff,  the  mortgaged  property  not  be- 
ing worth  $2,500,  etc. 

In  the  view  taken  of  thecase.it  is  not 
deemed  necessary  to  state  at  length  the 
facts  constituting  the  alleged  fraud.  Upon 
discovering  the  facts,  plaintiff  tendered 
the  mortgage  and  notes,  wbich  it  was 
given  to  secure,  to  Griffith,  and  demanded 
a  rescission  of  tbe  contract,  which  being 
retused,  he  proceeded  and  in  due  time  filed 
a  contractor's  Hen  nnderthe  law  for  the 
"liens  of  mechanics  and  others"  for  $3,940 
upon  the  building  which  he  bad  construct- 
ed. It  is  alleged  in  the  complaint,  and 
found  as  true  by  the  court,  that,  in  making 
tbe  contract,  S.  N.  Griffith  was  the  duly- 
authorized  agent  of  bis  wife,  Annie  T. 
Griffith,  although  that  fact  does  not  ap- 
pear from  the  contract.  The  court  below 
rendered  a  Judgment  annulling  the  con- 
tract between  plaintiff  and  S.  N.  Griffith, 
and  awarding  the  former  a  Judgment  for 
$3,940,  with  interest  and  attorney  a'  fees, 
amounting  in  the  aggregate  to  $4,478.50 
against  the  defendant  Annie  T.  Griffith, 
and  upholding  the  validity  of  plaintiff's 
lien  upon  her  premises  aforesaid. 

Can  so  much  of  the  Judgment  as  holds 
the  mechanic's  lien  of  the  plaintiff  to  be  a 
valid  and  subsisting  lien  on  the  premises 
of  the  defendant  be  sustained?  The  Hen 
of  mechanics  and  others  on  buildings  and 
the  land  upon  which  they  are  erected,  as 
security  for  the  amount  due  them  for  la- 
bor performed  and  tbe  materials  fur- 
nished, is  tbe  creation  of  statute,  and  was 
unknown  either  at  common  law  or  in 
equity.  We  must  therefore  look  to  the 
source  of  its  being— tbe  statute — alike  for 
the  right  to  such  a  Hen  and  the  mode  by 


Digitized  by  Google 


Cal.) 


SPINNEY  t>. 


GRIFFITH. 


975 


which  It  can  be  secured.  The  terras  "stat- 
ute" and  "statute  law"  are  here  used  in 
that  broad  and  comprehensive  sense 
which  Includes  alike  the  organic  law  and 
the  statute  enacted  under  it.  By  section 
15  of  article  20  of  our  constitution  it  is  pro- 
vided that  "  mechanics,  material  men,  ar- 
tisans, and  laborers  of  every  class  shall 
have  a  lien  upon  the  property  upon  which 
they  have  bestowed  labor,  or  furnished 
material,  for  the  value  of  such  labor  done 
and  material  furnished;  and  the  legisla- 
ture shall  provide  by  law  for  the  speedy 
and  efficient  enforcement  of  such  liens." 
This  declaration  of  a  right,  like  many  oth- 
ers in  our  constitution,  is  inoperative  ex- 
cept as  supplemented  by  legislative  action. 
So  far  as  substantial  benefits  are  con- 
cerned, the  naked  right,  without  the  in- 
terposition of  the  legislature,  is  like  the 
earth  before  the  creation,  "  without  form 
and  void ;"  or,  to  put  it  in  the  usuul  form, 
the  constitution  in  this  respect  is  not  self- 
executing.  Chapter  2,  tit.  4,  pt.  3,  Code 
Civil  Proc,  con  talus  the  statutory  provi- 
sions applicable  to  the  case  at  bar.  That 
chapter  (Id.  §  1183)  provides  that  mechan- 
ics, material  men,  contractors,  subcon- 
tractors, artisans,  architects,  machinists, 
builders,  etc.,  performing  labor,  or  furnish- 
ing inaterals,  to  be  used,  etc.,  shall  have  a 
Hen  upon  the  property  upou  which  they 
have  bestowed  labor,  or  furnished  mate- 
rials, for  the  value  of  such  labor  done  and 
materials  furnished.  The  same  section 
provides  further:  "In  case  of  a  contract 
for  the  work  between  the  owner  and  his 
contractor,  the  lien  shall  extend  to  the 
whole  contract  price.  •  *  *  All  such 
contracts  shall  be  in  writing  when  the 
amount  agreed  to.be  paid  thereunder  ex- 
ceeds one  thousand  dollars,  and  shall  be 
subscribed  by  the  parties  thereto,  *  •  * 
and  shall,  before  the  work  is  commenced,  be 
filed  in  the  office  of  the  county  recorder 
of  the  county,  or  city  and  county,  where 
the  property  is  situated;  *  *  •  other- 
wise, they  shall  be  wholly  void, and  no  re- 
covery shall  be  had  thereon  by  either  party 
thereto;  and  In  such  case  the  labor  done 
and  materials  furnished  by  all  persons 
aforesaid,  except  the  contractor,  shall  be 
deemed  to  have  been  done  and  furnished 
at  the  personal  instance  of  the  owner,  and 
they  shall  have  a  lien  for  the  value  there- 
of."  It  will  be  seen  from  this  quotation 
that,  when  the  amount  agreed  to  be  paid 
thereunder  exceeds  $1,000,  the  contract 
must  be  in  writing,  and  shall  be  subscribed 
by  the  parties  thereto,  and  must  be  filed 
and  recorded  before  the  work  Is  com- 
menced ;  otherwise  it  shall  be  wholly  void. 
If  the  contract  Is  wholly  vold.it  cannot  be 
made  the  basis  of  a  substantial  claim  for 
a  lien.  A  void  contract  is  no  contract;  it 
is  as  though  It  ba.1  never  existed.  The 
statute,  in  addition  to  declaring  the  con- 
tract void,  which  would  seem  to  be  quite 
sufficient  for  practical  purposes,  goes  a 
step  further,  aud  declares  that  "no  recov- 
ery can  be  had  thereon  by  either  party 
thereto."  If  no  recovery  can  be  had 
thereon,  manifestly  no  lien  thereunder 
would  be  of  avail. 

It  has  been  contended  that,  while  the 
contractor  cannot  take  a  lien  and  recover 
under  the  contract,  still,  the  contract  be- 


ing: void,  and  a  lien  being  given  by  the 
earlier  part  of  the  section  to  contractors 
as  well  as  to  others,  he  is,  upon  well-es- 
tablished rules,  entitled  to  recover  upon 
an  implied  contract  for  the  services  and 
materials  furnished,  and,  being  so  entitled 
to  recover,  and  the  lien  being  assured  to 
contractors,  he  may  have  and  enforce  it. 
The  contention  may  seem  plausible,  but  is 
the  position  tenable?  First,  the  right  to 
recover  upon  a  quantum  meruit  for  serv- 
ices, and  upon  a  quantum  valebat  for 
goods,  wares,  aud  merchandise  sold  and 
delivered,  in  case  no  value  or  price  has 
been  agreed  upon  by  the  parties,  and  in 
some  cases  where  an  attempted  contract 
is  void,  Is  a  creation  of  the  common  law, 
founded  upon  the  equitable  theory  that 
be  who  has  received  and  been  benefited  by 
the  services  or  goods  should  pay  a  reason- 
able compensation  therefor.  The  rule  Is 
not  one  created  or  dependent  upon  any 
statute,  but  exists  independent,  thereof. 
The  "lien  law,"  as  it  is  frequently  termed, 
is  with  us  pre-eminently  a  creature  of  tin- 
statute.  It  derives  its  existence  only  from 
positive  enactment,  and  "not  arising  out 
of,  or  of  the  essence  of,  the  contract  for 
labor,  or  dependent  on  the  motives  which 
suggest  Its  being  enforced,  *  *  •  a 
remedy  given  by  law,  which  secures  the 
preference  provided  for,  but  which  does 
not  exist,  however  equitable  the  claim 
may  be,  unless  the  party  brings  himself 
within  the  provisions  of  the  statute,  and 
shows  a  substantial  compliance  with  all 
Its  essential  requirements."  Phil.  Mech. 
Liens.  §  9.  This  being  so,  the  right  to  a 
lien  is  not  a  corollary  of  the  right  tore- 
cover,  but.  while  dependent  upon  such 
right  for  its  efficacy,  is  an  Independent 
creation  of  the  statute.  Looking,  then,  to 
the  text  of  the  statute,  it  may  be  said  the 
contractor  whose  contract  is  for  more 
than  $1,000.  and  whose  contract  is  not 
in  writing,  and  is  not  filed  for  record,  can- 
not enforce  his  Hen  under  the  contract, 
because  it  is  declared  void.  He  cannot 
have  a  lien  independent  of  the  contract, 
because  the  statute  by  implication  forbids 
it.  "In  such  case  the  lahor  done  and  ma- 
terial furnished  by  all  persons  aforesaid, 
except  the  contractor,  shall  be  deemed  to 
have  been  done  and  furnished  at  the  per- 
sonal instance  of  the  owner,  and  they 
shall  have  a  lien  for  the  value  thereof." 

All  persons  except  the  contractor  shall 
have  a  lien.  If  it  was  intended  that  the 
contractor,  too,  was  in  such  a  case  to 
have  a  lien,  why  was  be  excepted?  To 
bold  that  be  may  under  such  circum- 
stances have  a  lien  is  to  hold  the  excep- 
tion nugatory.  The  statute  must  be  con- 
strued so  as  to  give  effect  to  all  Its  provi- 
sions, and,  when  so  construed,  the  con- 
tractor whose  remuneration  Is  In  excess 
of  $1,000,  and  who  has  failed  to  comply 
with  the  provisions  as  to  execution  and 
recording  his  contract,  is  without  the 
pale  of  the  class  to  which  Hens  are  given 
by  such  statute.  The  reason  of  the  excep- 
tion is  apparent.  It  is  In  the  interest  of 
laborers,  subcontractors,  and  material 
men.  In  contracts  of  magnitude  they  are 
afforded  a  medium  by  which  to  Judge  as 
to  the  security  afforded  them  under  the 
contract.   The  penalty  upon  the  owner 
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failing  to  record  Is  found  in  bis  liability  to 
pay  for  all  tbe  labor  performed  and  ma- 
terials furnished;  while  the  contractor, 
for  like  negligence,  Is  shut  out  of  tbe  class 
of  persons  to  whom  a  mechanic's  lien  is 
given,  end  relegated  to  tbe  personal  lia- 
bility of  tbe  owner  given  blm,  not  by  tbe 
statute,  but  Independent  of  it.  These 
views  of  the  law  preclude  tbe  right  of 
plaintiff  to  a  mechanic's  Hen.  He  was  an 
original  contractor,  and,  as  such,  entered 
Into  a  written  contract  with  defendant, 
by  which  be  agreed  to  construct  for  the 
latter  a  building,  tbe  consideration  for 
whlsh  was  in  excess  of  $1,000.  The  con- 
tract was  not  at  any  time  filed  for  rec- 
ord, or  recorded,  as  required  by  section 
1183,  Code  Civil  Proc.  It  was  therefore 
void,  and  plaintiff  was  not  entitled  to  a 
lien.  Under  tbeclrcu  instances  of  this  case, 
we  may  regret  the  conclusion  to  which  we 
are  forced,  but  we  have  no  duty  except  to 
declare  the  law  as  we  find  it.  Tbe  judg- 
ment and  order  appealed  from  should  be 
reversed,  and  the  court  below  directed  to 
take  such  action  as  may  be  proper,  and  in 
consonance  with  the  views  expressed 
herein. 

Weconcur:  VANCLIEF.C;  HAYNES.C. 

PER  CURIAM.  For  tbe  reasons  given 
In  the  foregoing  opinion  the  judgment  and 
order  should  be  reversed,  and  the  court 
below  is  directed  to  take  such  action  as 
may  be  proper  and  in  consonance  with 
the  views  expressed  herein. 


(98  Cal.  157) 

GRAY  v.  McWILLIAMS.    (No.  18,098.) 
(Supreme  Court  of  California.   April  20,  1893.) 
Sun  face  Watek— Easement  or  Fjx>waob — Ovsa- 

»LOW  FHOM  RlVJBUS. 

1.  The  owner  of  the  lower  or  servient  land 
must  permit  the  surface  water  Irom  the  higher 
land  of  his  neighbor  to  flow  unobstructed  over 
his  lower  land.  Ogburn  v.  Connor,  46  Cal.  348, 
followed. 

2.  The  rule  that  the  owner  of  the  lower  or 
servient  land  must  permit  the  surface  water 
from  the  higher  land  of  his  neighbor  to  flow  un- 
obstructed over  his  lower  land  does  not  apply 
to  the  overflow  of  water  from  the  large  rivers 
of  the  state,  and  the  owners  of  land  along 
such  streams  have  the  right  to  construct  levees 
or  embankments  to  protect  their  land  from  such 
overflows,  though  the  effect  thereof  may  be  to 
prevent  the  free  discharge  of  such  water,  or 
may  tend  to  increase  the  flow  of  such  water 
on  the  land  of  their  neighbor,  not  so  protected. 
Lamb  v.  Reclamation  Dist.,  14  Pac.  Rep.  625, 
73  Cal.  125,  followed. 

3.  If  the  owner  of  higher  land  upon  a  river 
subject  to  overflow  fails  to  erect  levees  or  em- 
bankments to  protect  his  land  from  the  effect 
of  floods,  his  neighbor  owning  lower  land  in  his 
rear  may  protect  himself  from  such  floods  by 
erecting  a  levee  on  his  own  land,  though  the 
effect  may  be  to  increase  the  flood  waters  on 
the  higher  land  of  the  neighbor,  who  has  not 
so  protected  himself.  McDaniel  v.  Cummlngs, 
23  Pac.  Rep.  795,  83  Cal.  515,  followed. 

4.  Water  seeping  from  a  river  through  an 
embankment  or  levee  constructed  by  the  owner 
of  the  higher  land  near  the  river  is  not  over 
flow  from  which  the  owner  of  neighboring  lower 
land  may  protect  himself  by  an  embankment, 
thus  accumulating  it  upon  the  higher  land,  but 
is  like  surface  water,  and  he  is  bound  to  permit 
it  to  flow  off  over  his  lower  land. 


Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Colusa 
eounty ;  W.  H.  Grant,  Judge. 

Action  by  Mary  Gray  against  A.  8.  Mc- 
Wllliams.  From  a  Judgment  for  plaintiff, 
and  from  an  order  denying  a  motion  for  a 
new  trial,  defendant  appeals.  Affirmed. 

U.  W.  Brown,  for  appellant.  II.  M.  Al- 
bery  and  K.  Albery,  for  respondent. 

SEARLS.C.  Action  to  remove  and  abate 
as  a  nuisance  an  embankment  or  levee, 
erected  by  defendant  upon  his  own  land, 
but  which  held  back  and  caused  water  to 
flow  upon  the  land  of  plaintiff,  and  to  re- 
cover damages  for  injury  caused  thereby. 
Plaintiff  had  Judgment,  from  which,  and 
from  an  order  denying  a  motion  for  a  new 
trial,  defendant  appeals.  Tbe  plaintiff, 
Mary  Gray,  has  been  since  18*8  tbe  owner 
in  fee  In  her  own  right,  and  in  possession, 
of  a  tract  of  land  consisting  of  over  40 
acres,  situate  in  the  county  of  Colusa. 
The  defendant,  A.  S.  McWilliams,  is,  and 
since  September,  1887,  has  been,  the  owner 
of  and  in  possession  of  a  tract  of  land  of 
over  200  acres,  lying  south  or  and  adjoin- 
ing plaintiff's  land  for  a  distance  of  80  rod*. 
Upon  the  dividing  Hue,  between  the  land 
of  plaintiff  and  defendant,  is  a  roadway 
or  avenue  50  feet  wide,  known  as  "Fruit- 
vale  A  venue."  Uponthecenterof  this  ave- 
nne  is  an  embankment,  constructed  in 
1884,  by  the  grantorn  of  plaintiff  and  de- 
fendant, for  the  double  purpose  of  a  road- 
way, and  as  a  check  to  bold  water  for  irri- 
gation purposes.  This  embankment, 
which  runs  east  and  west,  if  maintained 
Intact  throughout  its  length,  prevents  the 
water  accumulating  on  the  north  side  from 
flowing  in  a  southerly  or  south  westerly 
direction  to  and  upon  tbe  land  of  defend- 
ant, and,  as  a  consequence,  causes  or  tends 
to  cause  the  same  to  accumulate  upon  the 
land  or  plaintiff.  In  the  winter  of  1889  and 
1890,  defendant  closed  up  a  water  way 
through  this  embankment,  in  consequence 
of  which  plaintiff's  land  was  flooded,  her 
orchard  thereon  injured,  etc.  The  land 
north  and  east  of  that  of  plaintiff  Is  slight- 
ly higher  than  plaintiff's  land,  there  being 
a  slight  slope  over  the  lands  of  plaintiff 
and  defendant  towards  the  southwest. 
These  lands  are  all  on  the  west  side  of  tbe 
Sacramento  river,  and  east  of  tbem  and 
on  tbe  west  side  of  said  river  Is  a  large 
levee,  to  protect  the  country  from  over- 
flow in  times  of  flood.  West  of  this  large 
levee,  and  east  of  the  lands  of  the  plaintiff 
and  defendant,  is  a  raised  wagon  road 
leading  from  Colusa  to  Princeton,  the  gen- 
eral course  of  which  Is  northwest  and 
southeast.  Through  the  embankment  of 
this  road  there  are  several  openings  or 
waterways.  The  court  finds  that  com- 
mencing at  the  Princeton  road  there  is  a 
trough,  water  course,  or  washout,  running 
thence  In  a  southwesterly  direction  across 
the  lands  of  plaintiff  and  defeudant,  cross- 
ing Frultvale  avenue  In  its  course.  This 
"trough,  water  course,  or  washout,** 
acrosa  plaintiff's  land,  and  for  100  feet  on 
the  land  of  defendant,  has  abrupt  banks, 
is  about  3  feet  deep,  and  from  12  to  14  feet 
wide.  From  a  point  on  defendant's  land. 
|  say  100  feetfrom  hlsnortb  line,  this  trongh 
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subsides  Into  a  depression  or  swale, 
wliich  extends  for  a  coople  of  miles  in  a 
southwesterly  direction  to  Hopplns 
slough,  which  In  tnrn  connects  with  a 
large  natural  water  course,  called  the 
"trough,"  etc.  The  court  Bnds  that  this 
trough,  water  course,  or  washout  was 
formed  naturally  by  the  action  of  the  wa- 
ter, has  existed  certainly  since  1881,  and 
serves  In  time  of  rainy  weather  or  high 
water  to  drain  and  carry  off  the  surface 
and  surplus  water  from  plaintiff's  land, 
and  from  lands  of  others  naturally  drain- 
ing upon  and  over  hers.  The  court  finds, 
as  to  the  sources  from  which  the  waters 
thus  accumulating  upon  plaintiff's  land 
came,  as  follows:  "(9)  That  the  water 
thus  thrown  back  upon  the  plaintiff's  land 
was  surface  water,  and  was  composed 
partly  of  seepage  water  escaping  from  the 
Sacramento  river  by  percolation  through 
the  river  levee,  and  partly  of  rainfall:  but 
what  portion  of  said  water  was  seepage 
or  percolating  water,  and  how  much  there- 
of wee  rain  water,  cannot  be  found  or  de- 
termined from  the  evidence;  but  there 
was  no  rush  or  great  flow  or  volume  of 
water  spreading  over  the  surface  or  the 
soil  as  in  cane  of  flood  or  overflow  from 
the  river,  and  at  no  time  did  it  appear  in 
such  quantities  but  that  it  would  have 
naturally  passed  off  in  the  said  water  way 
or  trough  on  plaintiff's  and  defendant's 
lands,  bad  there  been  no  obstruction  In 
said  water  way  or  trough.  There  is  a 
branch  ditch  on  the  west  side  of  the  Prince- 
ton road,  which  defendant  claims  by  his 
answer  served  to  concentrate  the  surface 
waters  and  seepage  water  coming  from 
the  Sacramento  river,  and  pour  them  up- 
on plaintiff's  land  at  a  fixed  point,  etc., 
but,  as  the  finding  of  the  court  is  against 
this  view,  the  facts  connected  therewith 
need  not  be  mentioned  at  length.  Like 
considerations  apply  to  matters  of  estop- 
pel and  prescription.  To  say  that  tlieevi- 
dence  is  sharply  contradictory  scarcely 
conveys  an  adequate  idea  of  the  antago- 
nisms it  presents.  There  is  hardly  an  Issue 
made  In  thecase  but  that  might  have  bien 
decided  differently,  and  the  conclusion 
would  have  found  support  In  theevidence. 
After  the  findings  In  the  cause  were  filed, 
counsel  for  defendant  asked  the  court,  in 
addition  to  its  findings,  to  pass  upon  18 
additional  propositions,  which  were 
offered  in  writing,  which  request  was  re- 
fused. Some  of  these  propositions  in- 
volved facts  and  issues  already  passed 
upon;  others  may  be  regarded  as  Involv- 
ing evidentiary,  rather  than  ultimate, 
facts,  and,  while  It  would  have  been  of  In- 
terest here  to  have  had  an  exposition  of  a 
few  of  them,  we  cannot  say,  in  the  face  of 
the  somewhat  full  and  explicit  findings, 
that  any  error  was  committed  by  the 
court  in  its  refusal. 

Among  the  conclusions  of  law  deduced 
by  the  court  were:  "(1)  That  plaintiff's 
land  is  the  dominant  tenement,  and  de- 
fendant's land  the  servient  tenement ;  that 
the  water  which  was  obstructed,  and 
caused  the  Injury  to  plaintiff,  was  surface 
water,  and  that  the  plaintiff  had  an  ease- 
ment, and  defendant  owed  plaintiff  a 
servitude  for  the  flowage  of  such  water 
from  plaintiff's  land  onto  and  across  de- 
v.32p.no.l4— 62 


fen.lant'sland.  (2)  That  theembankment 
of  earth  or  obstruction  complained  of  was 
a  nuisance,  and  should  be  abated  as  such," 
etc. 

Had  plaintiff  an  easement  in  the  land  of 
defendant  for  the  flow  of  the  water  in 
question  over  It?  "An  easementis  a  priv- 
ilege without  profit,  which  the  owner  of 
one  tenement  has  a  right  to  enjoy,  in  re- 
spect of  that  tenement,  in  or  over  the  ten- 
ement of  another  person,  by  reuson  where- 
of the  latter  is  obliged  to -suffer  or  refrain 
from  doing  something  on  his  own  tene- 
ment for  the  advantage  of  the  former." 
Godd.  Eafiem.  p.  2;  Stevenson  v.  Wallace, 
27  Grat.  87;  Hitger  v.  Parker,  8  Ciish.  147. 
"A  charge  or  burden  npon  one  estate,  (the 
servient,)  for  the  benefit  of  another,  (the 
dominant.)"  Morrison  v.  Marquardt,  24 
Iowa,  85.  Easements  are  of  two  kind*, 
similar  to  one  another  In  many  respects, 
but  differing  in  many  particulars.  To  the 
first  class  belong  those  easements  creat- 
ed by  act  of  man,  and  to  the  second  those 
which  are  given  by  the  law  to  every  own- 
er nf  land.  This  latter  class  Is  given  by 
law,  because  without  them  there  would 
be  no  security  in  the  enjoyment  of  land  hy 
its  owner.  Without  them  a  neighbor 
might  deprive  a  landowner  of  the  benefits 
derivable  from  things  which  in  the  course 
of  nature  have  been  provided  for  the  com- 
mon good  of  all,  and  which  the  law  wise- 
ly provides  shall  not  be  wrested  from  one 
by  the  act  of  another.  These  easements 
are  said  to  be  inherent  in  the  lund  ex  jure 
ncturale,  and  are  often  termed  "natural 
rights. "  A  careful  review  of  the  adjudicated 
cases  will.  It  Is  believed, show  that  a  good 
deal  of  obscurity  has  been  thrown  around 
many  questions  connected  with  the  sub- 
ject under  consideration,  by  a  failure  to  ob- 
serve the  line  of  demarcation  between 
these  two  classes  of  easements.  As  it  is 
with  the  latter  class  that  we  have  exclu- 
sively to  do  in  the  present  case,  we  muBt 
eliminate  from  consideration  such  rules  of 
construction  as  apply  exclusively  to  ease- 
ments founded  upon  want  or  prescrip- 
tion. 

What  then  is  the  "natural  right"  of  the 
plaintiff  in  the  premises?  It  Is  claimed 
that  at  common  law  It  was  held  that  no 
natural  easement  or  servitude  existed  in 
favorof  theownerof  the  superior  or  higher 
land,  as  to  mere  surface  water,  or  such  as 
falls  or  accumulates  by  rains  or  the  melt- 
ing of  snow;  and  that  the  proprietor  of 
the  inferior  or  lower  tenement  or  estate 
might  at  his  option  lawfully  obstruct  or 
hinder  the  flow  of  such  water  thereon; 
andin8odoingmlght  turn  back  or  off  of  his 
own  lands,  and  onto  and  over  the  lands 
of  other  proprietors,  such  water,  without 
liability  hy  reason  of  such  obstruction  or 
diversion.  It  is  also  claimed  that  the  doc- 
trine of  the  civil  law  Is  almost  directly  the 
reverse  of  that  of  the  common  law,  and 
that  under  It  the  owner  of  the  upper  or 
dominant  estate  has  a  natural  easement 
or  servitude  in  the  lower  or  servient  one, 
to  discharge  all  waters  falling  or  accumu 
lating  ou  his  land  which  is  higher,  upon  or 
over  the  laud  of  the  servient  owner  as  In 
a  state  of  nature;  and  that  such  natural 
flow  or  passage  of  the  waters  cannot  be 
Interrupted  or  prevented  by  the  servient 
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owner,  to  the  detriment  or  injury  of  the 
estate  of  the  dominant  proprietor.  Ami 
as  that  conclusion  is  in  unison  with  the 
doctrine  on  the  same  subject  of  the  courts 
of  fully  one  half  of  the  states  of  our  Union, 
all  professing  to  he  controlled  as  we  are 
by  the  common  law,  we  are  justified  in 
saying  that  with  us  the  rule  established 
has  become  and  is  a  part  of  our  common 
law.  The  case  of  Ogburn  v.  Connor,  46 
Cal.  846,  in  which  this  court,  in  a  well-con- 
sidered opinion,  held  in  substance  that 
where  two  parcels  of  land  belonging  to 
different  owners  are  adjacent  to  each 
other,  and  one  is  lower  than  the  other, 
and  the  surface  water  from  the  higher 
tract  has  been  accustomed  by  a  natural 
flow  to  pass  off  over  the  lower  tract,  the 
owner  of  such  upper  tract  of  land  has  an 
easement  to  have  the  water  flow  oyer  the 
laud  below, aud  the  lower  tract  is  charged 
with  a  corresponding  servitude.  In  Mc- 
Danlel  v.  Cumroings,  n3  Cal.  515,  23  Pac. 
Rep.  793,  the  court  was  urged  to  overrule 
Ogburn  v.  Connor,  hut  refused  to  do  so, 
placing  such  refusal  upou  the  ground  of 
stare  decisis.  The  case  was,  however,  dis- 
tinguished from  Ogburn  v.  Connor,  and 
passed  off  upon  the  principle  laid  down  In 
Lamb  v.  Reclamation  Diet..  73  Cal.  125, 
14  Pac.  Kep.  625.  In  view  of  the  reason- 
ing and  conclusions  iu  McDuniel  v.  Cum- 
mings,  and  Lamb  v.  Reclamation  Hist., 
it  may  be  fairly  assumed,  as  the  con- 
sensus of  opinion  on  the  part  of  the 
court:  (I)  That  the  owner  of  the  lower 
or  servient  tenement  must  permit  the  sur- 
face water  from  the  higher  land  of  his 
neighbor  to  (low  unobstructed  jver  his 
lower  land,  us  held  in  Ogburn  v.  Connor, 
supra.  (2)  That  the  rule  of  Ogburn  v. 
Connor  dues  not  apply  to  the  overflow  of 
wnter  from  the  large  rivers  of  the  state, 
and  that  the  owners  of  land  along  such 
streams  have  a  right  to  construct  levees 
or  embankments  for  the  protection  of 
their  landH  from  the  ravages  of  flood 
waters,  although  the  effect  thereof  may 
be  to  prevent  the  free  discharge  of  such 
flood  waters  In  as  large  and  ample  a  man- 
ner as  they  would  otherwise  do.  or  may 
tend  to  increase  the  flow  of  water  upon 
lands  not  similarly  protected,  as  was  held 
in  Lamb  v.  Reclamation  Dint.,  supra.  (3) 
That  if  theownerof  higher  landupon  a  river 
subject  to  overflow  fails  to  erect  levees  or 
embankments  to  protect  his  land  from  the 
effect  of  floods,  his  neighbor  owning  lower 
land  in  his  rear  may  protect  himself  from 
such  floods  by  erecting  a  levee  upon  his 
own  land,  although  the  effect  tnereof  may 
he  to  increase  the  flood  waters  on  the 
higher  land  of  the  neighbor,  who  has  not 
resorted  to  like  means  of  protection,  as 
was  held  In  McDaniel  v.Cummings,  supra. 
If  there  is  an  essential  difference  in  the  con- 
clusions reached  in  these  several  cases,  the 
reasons  for  such  difference  are  to  be  found 
iu  the elementury  facts  forming  their  basis. 

In  the  caseof  flood  waters  escaping  from 
natural  streams,  we  view  them,  it  is  true, 
as  a  common  enemy,  against  which  we 
may  protect  ourselves  without  the  com- 
mission of  a  wrong;  but  after  all,  this  dec- 
laration is  used  in  view  of  the  means  of 
defense  resorted  to,  rather  than  in  the  ab- 
stract.  We  build  the  banks  of  the  river 


higher  for  our  protection,  It  Is  true,  but  in 
so  doing  we  aid  nature  in  her  effort  to 
carry  the  water  toits  ultimate  destination, 
and  he  who,  to  protect  himself  from  a 
flood,  should  erect  a  barrier  across  the 
channel  of  one  of  our  important  rivers, 
would  probably  be  met  with  the  declara- 
tion that  it  was  not  the  proper  mode  of 
warfare,  even  against  a  "common  enemy. " 
In  the  case  of  surface  waters  having  no  de- 
fined channels  of  escape,  and  the  owner  of 
the  land  upon  which  they  are  found  being 
impotent  to  rid  himself  of  their  presence, 
the  law  wisely  provides  that  the  laws  of 
nature  shall  be  left  untrammeled  in  their 
disposition. 

Was  the  water  held  back  by  defendant's 
embankment  surface  water,  in  the  sense 
that  defendant  was  legally  Inhibited  from 
retarding  its  passage  over  his  land?  Sur- 
face water  is  usually  defined  to  be  such  as 
falls  from  the  clouds  in  the  form  of  rain  or 
snow,  or  rises  to  the  surface  in  springs. 
The  reason  why  the  owner  of  the  higher 
land  has  an  easement  in  the  lower  land  for 
their  escape  Is  to  be  found  not  so  much  In 
the  source  from  which  they  are  derived,  as 
in  the  fact  that  nature  has  adopted  this 
method  of  ridding  the  land  of  their  pres- 
ence in  surplus  quantity.  I  can  see  no 
good  reason  why  the  water  which  accu- 
mulated upon  the  land  of  plaintiff  should 
not  be  subject  to  the  rules  in  regard  to  sur- 
face water,  as  defined  in  Ogburn  v.  Con- 
nor, supra.  A  portion  of  such  wa  ter  (how 
much  the  court  cannot  determine)  came 
from  the  seepage  through  the  levee  built 
to  protect,  or  which  at  least  does  protect, 
all  these  lands  from  overflow.  The  evi- 
dence showed  that  this  river  levee  was  h 
large  and  high  one;  that  the  winter  of 
IN  Hi  MM)  was  one  of  heavy  floods;  that  for 
some  months  the  water  was  several  feet 
above  the  general  level  of  the  country,  and 
that  gradually  the  levee  became  saturated 
until  the  water  seeped  or  percolated 
through  and  under  it ;  that  it  came  to  the 
Burface  much  as  springs  do,  aud  gradually 
sought  a  lower  level,  not  in  a  defined  chan- 
nel, but  as  surface  water  is  wont  to  do, 
by  percolation  and  by  the  force  of  grav- 
ity. It  came  without  auy  act  or  agency 
of  the  plaintiff,  and  as  sho  was,  so  far  as 
appears,  powerless  to  direct  its  course,  it 
would  seem  rational  to  say  that,  like  other 
surface  water  coming  without  volition, 
it  should  be  permitted  to  pass  off  by  the 
method  devised  by  nature.  It  must  be 
within  the  observation  of  many  of  us  that 
these  large  levees,  in  time  of  protracted 
flood,  however  well  constructed,  are  not 
so  impervious  to  water  under  pressure 
but  that  percolation  or  seepage  to  some 
ex teu t  Is  liable  to  occur.  Constructed  as 
they  are  in  this  state,  under  the  encourage- 
ment of  la  w,  for  the  general  benefit,  and 
effecting  as  they  usually  do  great  good  to 
individuals  and  com  rauui  ties,  it  would 
seem  natural  that  the  minor  Inconven- 
iences inevitable  and  inseparable  from 
their  existence  should  be  borne  by  those 
upon  whom  they  naturally  fall,  and  that 
to  concentrate  the  whole  effect  upon  a 
single  individual  is  not  in  consonance  with 
our  views  of  justice  under  such  circum- 
stances. Had  the  defendant  left  the  water 
way  through  Frultvale  avenue  open,  as 
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be  was  in  duty  bound  to  do,  to  allow  the 
escape  of  what,  beyond  all  cavil,  was  the 
surface  water  upon  the  land  of  plaintiff, 
this  seepage  water,  according  to  the  find- 
ing of  tbe  court,  would  have  passed  off 
without  Injury  to  plaintiff,  and,  so  far  as 
appears,  without  detriment  to  any  one. 
If  the  presence  of  this  seepage  water  en- 
hanced theservltude  imposed  upon  defend- 
ant's land,  it  was  without  the  action  of 
plaintiff,  and  was  and  is  a  condition  not 
dependent  upon  tbeacts  of  the  parties,  the 
result  of  which  all  the  landowners  subject 
to  its  effect  must  bear  in  their  turn. 

The  only  theory  suggesting  itself  under 
which  a  different  conclusion  could  he 
reached  is  to  be  found  in  the  doctrine  of 
McDanlei  v.  Cummings,  supra,  holding 
that,  upon  the  failure  of  tbe  landowner 
next  tbe  river  to  construct  *a  levee,  tbe 
owner  of  lower  land  In  the  rear  of  him  can 
do  so,  even  though  the  higher  land  near 
the  river  Is  surcharged  with  flood  water 
as  a  consequence.  If  this  may  be  done,  It 
may  be  asked  in  case  a  levee  is  built  by 
tbe  landowner  next  tbe  river,  as  in  this 
case,  which  restrains  the  major  portion  of 
the  flood  water,  why  may  not  the  owner 
of  lower  land  in  the  rear,  as  in  case  of  this 
defendant,  protect  himself  from  the  minor 
portion  or  seepage  water  by  a  subievee, 
even  though  it  increases  tbe  quantity  of 
water  upon  the  owner  of  higher  land,  as  - 
In  case  of  plaintiff  here?  Tbe  answer  must 
be  that  the  rule  enunciated  in  McDanlei  v. 
Cummings  was  in  consonance  with  a 
sound  public  policy  favoring  a  cherished 
object,  viz.  the  reclamation  and  improve- 
ment of  valuable  lands  subject  to  over- 
flow, and  was  well  calculated  to  meet  and 
do  justice  in  cases  where  the  owners  of 
higher  lands  along  the  rivers  refuseor  neg- 
lect to  construct  levees,  or  to  join  with 
their  neighbors  in  doing  so.  It  does  not 
apply  here,  because  a  main  levee  has  been 
built  upon  tbe  higher  land  contiguous  to 
the  river,  which  appears  to  effect,  in  the 
main,  the  object  of  its  construction.  To 
permit  each  owner  of  lower  lands  in  the 
rear  to  construct  sublevees  to  bold  back 
the  seepage  water  escaping  from  the  main 
levee  would  be  to  permit  them  to  flood  the 
protected  higher  land-  in  front,  and  thus 
practically  to  frustrate  the  beneficial  re- 
sults of  the  main  levee.  Such  a  rule,  when* 
thus  extended,  would  tend  to  retard  rather 
than  promote  improvement  and  conse- 
quent prosperity.  As  a  conclusion,  after 
a  careful  examination  of  the  case  in  all  Its 
different  aspects,  it  is  held  that  the  court 
below  was  correct  in  its  conclusions  that 
plaintiff,  as  the  owner  of  the  higher  land, 
had  an  easement  or  right  to  have  all  the 
water  in  question,  including  what  was 
termed  "seepage  water,"  flow  from  her 
land  to,  upon,  and  over  the  land  of  defend- 
ant, and  to  that  extent  the  land  of  defend- 
ant was  the  servient,  and  that  of  the  plain- 
tiff the  dominant,  tenement.  The  judg- 
ment and  order  appealed  from  should  be 
affirmed. 

Weconcur:  TEMPLE, C. ;  BELCHER, C. 

PER  CURIAM.  For  the  reasons  given 
In  the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(98  Cal.  106) 

WHITE  et  al.  v.  FRESNO  NAT.  BANK. 
(No.  14,758.) 
(Supreme  Court  of  California.    April  2L  1893.) 

Contracts — Pbrformancb— Jurisdiction — Rbs 
•  Judicata— Appeal. 
Lin  an  action  by  a  contractor  for  con- 
structing a  building,  defendant  cannot  set  off 
damages  for  plaintiff's  failure  to  complete  the 
building  within  the  time  prescribed  by  the  con- 
tract, where  such  failure  was  due  solely  to  its 
own  negligence. 

2.  Where  the  supreme  court  denies  an  ap- 
plication by  a  defendant  corporation  for  a  writ 
of  prohibition,  to  prohibit  the  trial  court  from 
proceeding  in  the  action,  based  on  the  ground 
that  it  has  acquired  no  jurisdiction,  the  ques- 
tion of  jurisdiction  is  res  judicata  on  appeal 
by  defendant  from  a  subsequent  judgment  in 
the  action. 

3.  In  an  action  by  a  building  contractor, 
defendant  cannot  for  the  first  time  on  appeal 
complain  that  the  plans  and  specifications  re- 
ferred to  in  the  contract  set  out  in  the  com- 
plaint, and  introduced  in  evidence,  were  not  at- 
tached to  or  made  a  part  thereof,  and  hence 
that  the  contract  was  not  in  its  entirety  filed  for 
record  as  required  by  statute. 

In  bank.  Appeal  from  superior  court, 
Sau  Joaquin  county;  Joseph  H.  Budd, 
J  udge. 

Action  by  W.  C.  White  and  F.  R.  Thom- 
as, partners,  etc.,  against  the  Fresno  Na- 
tional Bank.  From  a  judgment  for  plain- 
tiffs, and  from  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Nourse  &  Short,  for  appellant.  Baldwin 
&  Campbell,  for  respondents. 

GARODTTE,  J.  This  action  was 
brought  to  recover  n  balance  alleged  to 
be  due  from  defendant  to  plaintiffs  for 
the  construction  of  its  bank  building  in 
the  city  of  Fresno.  Plaintiffs  are  assignees 
of  the  contractor,  and  his  contract  was 
confined  to  tbe  woodwork  of  the  build- 
ing. The  contractor  Completed  bis  work 
to  the  satisfaction  of  the  architect,  but 
the  bank  claims  that  it  was  not  done 
within  the  time  fixed  by  the  terms  of  the 
contract,  and  by  reason  thereof  it  suffered 
damage  in  loss  of  rents,  etc.,  and  asks  a 
set-off  to  that  extent.  Judgment  went 
for  the  plaintiff,  a  motion  for  a  new  trial 
was  denied,  and  the  appeal  is  prosecuted 
from  tbe  judgment  and  order. 

The  principal  point  upon  which  appel- 
lant relies  for  a  reversal  of  the  judgment 
is  that  by  virtue  of  section  16,  art.  12,  of 
the  constitution,  defendant,  being  a  cor- 
poration, could  not  be  seed  in  San  Joa- 
quin county,  and  therefore  no  jurisdiction 
was  ever  obtained  over  It.  When  this  ac- 
tion was  originally  brought,  the  bank  ob- 
jected to  the  jurisdiction  of  the  superior 
court  of  San  Joaquin  county  to  proceed 
in  the  matter,  and  applied  to  this  court 
for  a  writ  of  prohibition  based  upon  such 
alleged  want  of  jurisdiction,  asking  for 
an  order  directing  that  court  to  refrain 
from  further  proceedings  in  the  case.  Tbe 
application  for  the  writ  was  heard  in 
bank,  and  denied,  and  a  petition  for  a  re- 
hearing was  also  denied.  83  Cal.  491,24 
Pac.  Rep.  157.  While  such  decision  may 
not,  technically  speaking,  bethelawof  the 
case,  yet  It  is  res  ad  judicata  as  to  that 
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subject;  and,  notwithstanding  the  indus- 
try and  learning  disclosed  in  the  present 
discussion  of  the  question  by  appellant's 
counsel,  we  shall  treat  the  matter  tis  set- 
tled and  foreclosed  by  the  former  decision. 

Appellant's  affirmative  defense  is  based 
upon  the  failure  of  the  contract5r  to  com- 
plete the  building  within  the  time  agreed 
upon,  and  in  this  respect  the  court  found 
that  such  failure  was  not  due  to  any  fault 
or  neglect  of  the  contractor,  but  was  at- 
tributable entirely  to  the  negligence  of  the 
defendant.  The  contractor's  evidence 
supports  this  finding,  and  we  cannot  dis- 
turb it.  The  mere  fact  that  the  brick  and 
iron  work  was  finished  in  December,  and 
the  contractor  did  not  complete  the  build- 
ing until  some  four  months  after  that  time, 
Is  not  of  itself  sufficient  to  overthrow  the 
finding  of  the  court  that  the  delay  was 
not  occasioned  by  bis  fault  or  neglect. 
There  was  also  some  evidence  tending  to 
show  that  the  contract  was  filed  in  the 
recorder's  office  prior  to  the  commence- 
ment of  the  work,  and  no  evidence  to  the 
contrary. 

It  is  Insisted  that  the  contract  set  out 
in  the  complaint,  and  introduced  in  evi- 
dence, is  incomplete,  in  this:  that  the  plans 
and  specifications  therein  referred  to  are 
not  attached  and  made  a  part  thereof, 
and  consequently  the  contract  in  itseutire- 
ty  was  not  filed  for  record,  as  required  by 
the  statute.  No  demurrer  was  offered  to 
the  complaint  upon  this  ground.  The 
answer  admitted  the  contract  as  set  out 
in  the  complaint,  and  the  contract  itself 
was  introduced  in  evidence  without  ob- 
jection. It  is  too  late  to  raise  ttie  ques- 
tion for  tha  first  time  in  this  court.  The 
authorities  cited  do  not  support  appel- 
lant's contention  in  this  regard.  In  Hol- 
land v.  Wilson,  76  Cal.  434,  18  Pac.  Rep. 
412,  the  question  a  roue  upon  a  special  de- 
murrer. In  Y^ncy  v.  Morton,  94  Cal.  558, 
29  Pac.  Rop.  1111,  It  came  before  the  court 
upon  an  objection  to  the  evidence.  Reb- 
man  v.  Water  Co.,  95  Cal.  894,  SO  Pac.  Rep. 
564,  does  not  appear  to  ba  in  point.  The 
errors  of  law  are  not  well  taken.  Let  the 
judgment  and  order  be  affirmed. 

We  concur:  BEATTY,  C.  J.;  HARRI- 
SON, J.;  PATERSON,  J.;  McFARLAND, 
J.;  DE  HAVEN,  J. 


(98  Cal.  171) 

BURKE  v.  BOURS  et  al.  (No.  18,087.) 
(Supreme  Court  of  California.    April  22,  1893.) 
Ejectment — Findings  of  Pact— Review  on  Ap- 
peal —  Pokcbasb  op  Land  by  Former  Agent 
—Equitable  Title— Evidence. 

X.  Where,  in  ejectment,  there  is  evidence 
supporting  the  findings  of  the  trial  court,  its 
decision,  either  on  the  weight  of  the  testimony 
or  the  credibility  of  the  witnesses,  will  not  be 
reviewed  on  appeal. 

2.  In  ejectment  it  appeared  that  the  own- 
er's agents  employed  defendant  to  sell  the  land 
in  dispute;  that  he  informed  such  agents  that 
he  had  a  purchaser,  and  sent  them  a  deed  in 
which  neither  the  name  of  the  grantee  nor  the 
consideration  was  inserted;  that  such  agents 
forwarded  the  deed  to  the  owner,  who  inserted 
the  consideration,  and  returned  it  executed  to 
such  agents,  who  sent  it  to  defendant.  After- 
wards the  latter  informed  such  agents  that  the 


supposed  purchaser  refused  to  take  the  land; 
that  he  had  caused  his  own  name  to  be  inserted 
in  the  deed  as  grantee,  and,  if  satisfactory  to 
the  owner,  he  would  take  the  land.  TTie  owner 
consented,  and  defendant  sent  the  price  to  such 
agents,  and  took  possession.  Held,  that  defend- 
ant was  not  acting  as  the  owner's  agent  in 
making  the  sale  to  himself,  but  was  a  purchaser 
dealing  directly  with  the  owner,  and  obtained  a 
good  title  to  the  land,  in  the  absence  of  any 
fraud  on  his  part. 

In  bank.  Appeal  from  superior  court, 
San  Joaquin  county;  Ansel  Smith,  Judge. 

Action  in  ejectment  by  W.  G.  Burke,  ad- 
ministrator of  the  estate  of  Jose  R. 
Arguellu,  deceased,  against  B.  W.  Bours 
and  F.  A.  Ruhl,  Bours'  tenant.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

For  reports  of  decisions  on  prior  ap- 
peals, see  28  Pac.  Rep.  57,  and  Arguello  v. 
Bours,  8  Pac.  Rep.  49. 

George  D.  Collins,  for  appellant.  Jas. 
H.  Budd,  John  E.  Budd,  and  Nicoll  &  Orr, 
for  respondents. 

HARRISON.  J.  When  this  action  was 
here  upon  the  last  appeal  (92  Cal.  108,  28 
Pac.  Rep.  57)  th9  facts  before  the  court 
were  that  Bours  had  been  employed  by 
Faulkner,  Bell  &  Co.,  who  were  agents  of 
Arguello,  to  make  a  sale  of  the  land,  and 
had  reported  to  them  a  sale  thereof  for 
the  sum  of  94,500,  sending  at  tbe  same 
time  a  form  of  a  deed  to  be  executed  by 
Arguello,  without,  however,  inserting  the 
amount  of  the  consideration  or  the  name 
of  the  grantee;  that  Arguello  filled  in  tbe 
amount  of  tbe  consideration,  and  executed 
the  deed  without  inserting  tbe  name  of 
any  grantee;  that  when  Bours  received 
the  deed  be  caused  bis  own  name  to  be  in- 
serted therein  as  grantee,  and  sent  bia 
check  for  the  amount  of  tbe  purchase 
money  to  Faulkner,  Bell  &  Co.,  who  ac- 
counted for  tbe  same  to  Arguello.  The 
Judgment  of  tbe  court  below  was  reversed 
upon  tbe  grounds  that  Bours  was  to  be 
regarded  as  tbe  agent  of  Arguello  for 
making  a  sale  of  the  land,  and  could  not. 
as  such  agent,  make  a  eale  to  himself. 
After  the  cause  went  down,  another  trial 
was  had,  and,  in  -addition  to  the  facts 
found  upon  the  preceding  trial,  the  court 
found  that,  when  Bours  sent  the  deed  to 
Faulkner,  Bell  &  Co.  for  execution,  he  bad 
negotiated  a  sale  of  tbe  property  to  one 
Atiumaja  for  tbe  sum  of  $4,500,  but  that 
when  he  received  the  deed,  after  it  had 
been  aigned  by  Arguello.  Abumaja  refused 
to  consummate  tbe  purchase;  tbat  there- 
upon Bours  had  his  own  name  Inserted  as 
the  grantee  In  the  deed,  and  wrote  to 
Faulkner,  Bell  &  Co.,  informing  them  of 
his  failure  to  complete  tbe  sale,  and  "that 
he  had  had  his  own  name  Inserted  in  said 
deed  as  grantee,  and  tbat,  if  this  wan 
agreeable  to  Mr.  Arguello,  he  would  take 
said  property,  and  pay  the  said  sum  of 
$4,500  therefor,  and  tbat,  if  it  waa  not 
agreeable  to  Mr.  Arguello,  he  would  re- 
turn the  said  deed  to  him;"  that  a  few 
days  thereafter  he  received  a  letter  from 
Faulkner,  Bell  &  Co..  inclosing  one  from 
Arguello,  in  which  Arguello  stated  "that 
be  was  satisfied  with  Mr.  Bonra  as  the 
purchaser  of  said  property,  and  tbat  he 
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was  glad  he  had  purchased  it,  and  all 
that  be  (Arguello)  wanted  was  to  receive 
bis  money;"  that  upon  the  receipt  of  this 
letter  Bours  caused  the  deed,  which  he 
bad  In  the  mean  time  kept  in  his  poseea- 
slon,  to  be  placed  of  record,  and  immedi- 
ately remitted  the  $4,500  to  Faulkner.  Bell 
&  Co.,  and  entered  into  possession  of  tbe 
property,  and  has  since  remained  in  pos- 
session of  tbe  whole  thereof;  that  upon 
the  receipt  of  the  money  by  Faalkner,  Bell 
&  Co.  they  informed  Arguello  that  tbey 
nad  received  from  Bours  the  sum  of  $4,500 
as  tbe  proceeds  of  said  property,  and  had 
placed  the  same  to  his  credit;  and  that 
Arguello  immediately  acknowledged  the 
receipt  of  such  information.  The  coort 
ulso  finds  44  that  the  said  Jose  R.  Arguello, 
prior  to  the  payment  of  tbesald  purchase 
money  by  tbe  said  Bours,  had  full  knowl- 
edge and  notice  that  said  B.  W.  Bours' 
name  had  been  Inserted  In  said  deed  as 
the  grantee  therein  named  after  tbe  sign- 
ing thereof;  and  at  the  tifne  of  tbe  receipt 
of  said  purchase  price  said  Arguello  had 
full  knowledge  and  notice  that  said  Bours 
was  the  grantee  named  in  said  deed,  and 
had  full  knowledge  and  notice  of  all  the 
facts  and  circumstances  surrounding  the 
said  transaction.**  Judgment  was  there- 
upon rendered  In  favor  of  the  defendants, 
and  the  plaintiff  has  appealed  there- 
from, bringing  up  the  evidence  in  a  bill  of 
exceptions,  and  specifying  therein  that  it 
is  insufficient  to  sustain  certain  of  the 
findings.  There  was.  however  testimony 
before  the  court  below  supporting  the 
above  findings,  and  the  decision  of  that 
court,  both  upon  the  weight  of  this  testi- 
mony as  well  as  upon  the  credibility  of  the 
witnesses,  cannot  be  reviewed  here. 

The  decision  of  this  court  upon  tbe  for- 
mer appeal  was  based  upon  the  fact  that 
it  then  appeared  that  Bours  was  the  agent 
of  Arguello  for  the  purpoee  of  making  a 
sale  of  the  land,  and  that  tbe  purchase  by 
blm  was  made  without  the  knowledge  of 
Arguello  that  be  was  such  purchaser,  and 
upon  the  well-established  principle  of  law 
that  when  these  facts  were  brought  to 
the  knowledge  of  the  principal  be  hnd  the 
right  to  have  the  sale  set  aside  at  his  op- 
tion, irrespective  of  any  question  of  fraud 
or  unfairness  or  advantage.  It  was  said 
in  tbe  opinion  at  that  hearing,  "  wnile  a 
trustee  may  purchase  the  trust  property 
wbere  be  deals  openly  with  his  beneficiary 
in  the  sale,  and  the  transaction  is  in  all 
respects  fair  and  just,  and  the  considera- 
tion full  and  adequate,  yet  that  is  not  this 
case.  Neither  does  the  evidence  disclose 
that  Arguello  ratified  and  confirmed  the 
sale  to  Bours  after  a  full  knowledge  of  all 
the  facts.  Aside  from  the  fact  that  Bours 
sent  his  personal  check  to  Faulkner,  Bell 
&  Co.  for  the  amount  of  the  purchase 
price,  there  Is  nothing  in  the  record  to  in- 
dicate that  Arguello  had  any  knowledge 
whatever  that  Bours  was  tbe  purchaser. 
*  *  *  Having  decided  that  defendant 
occupied  such  relations  towards  Arguello 
that  he  would  not  be  allowed  to  become 
a  purchaser  of  this  real  estate  unless  the 
sale  was  made  with  the  full  knowledge 
and  consent  of  Arguello,  or  ratified  and 
confirmed  by  him  after  a  full  knowledge 
of  all  the  facts,  neither  of  which  conditions 


existed  in  tbie  case,  It  necessarily  follows 

that  he  is  not  the  vendee  under  an  exe- 
cuted contract  of  sale,  and  possesses  no 
equity  sufficient  to  defeat  plaintiff's  rights 
to  a  recovery  of  the  possession  of  this 
tract  of  land."  The  conditions  under 
which  the  Judgment  of  this  court  was  then 
rendered  do  not' now  exist.  It  now  ap- 
pears not  only  that  Bours  dealt  openly 
with  Arguello  in  the  sale,  and  that  the 
transaction  was  fair  and  Just,  and  tbe 
consideration  full  and  adequate,  but  it 
also  appears  that  "the  sals  was  made 
with  tbe  full  knowledge  and  consent  of 
Arguello.'*  These  circumstances  take  the 
case  out  of  the  principles  announced  at 
the  former  hearing,  and  show  a  complete 
defense  to  a  recovery  by  the  plaintiffs. 
There  Is  no  inhibition  upon  a  purchase  by 
an  agent  from  bis  principal,  u  where  the 
facts  are  fully  disclosed,  and  the  agent 
acts  in  good  faith,  taking  no  advantage 
of  his  situation.  The  principal  may,  it  be 
sees  fit,  deal  with  the  agent  as  with  any 
other  person. "  Mecham,  Ag.  §466;  Roch- 
ester v.  Levering,  104  Ind.  562,  4  N.  E.  Rep. 
203.  The  agent  has  the  same  right  to  deal 
directly  with  bis  principal  as  has  a  stran- 
ger. The  rule  wblch  prevents  the  agent 
from  purchasing  the  property  which  be  is 
authorized  to  sell  for  his  principal  is  based 
npon  tbe  maxim  that  no  man  can  serve 
two  masters,  and  that  an  agent  shall  not 
unite  In  his  own  person  blslndividual  with 
his  representative  character,  or  place  him- 
self In  a  position  where  his  personal  Inter- 
est will  be  in  conflict  with  his  duty  to  bis 
principal.  When,  however,  the  agent 
deals  with  his  principal  "at  arm's  length, 
and  after  a  full  disclosure  of  all  that  he 
knows  with  respect  to  the  property," 
(M urphy  v.  O'Shea ,  2  Jones  &  La.  T. 425.)  or 
when  the  principal  ratifies  the  purchase 
from  himself  with  full  knowledge  of  the 
circumstances  connected  with  the  trans- 
action, he  can  thereafter  avoid  the  sale 
only  upon  the  same  grounds  as  If  the 
purchase  had  been  made  by  a  stranger. 
The  powers  of  an  agent  in  dealing  with 
tbe  property  of  his  principal  are  limited 
in  the  same  manner  as  those  of  a  trustee. 
A  trustee  is  not  forbidden  tu  deal  with  the 
trust  property  when  the  beneficiary,  with 
a  full  knowledge  of  the  motives  of  the  trus- 
tee and  of  all  other  facts  concerning  the 
transaction  which  might  affect  bis  own 
decision,  and  without  the  use  of  any  luflu- 
i  ence  on  the  part  of  the  trustee,  permits 
him  to  do  so.   Civil  Code,  §  2230. 

The  present  case  does  not  fall  within 
the  rule  which  Is  applicable  when  an  agent 
with  a  power  of  sale  makes  a  sale  to 
himself.  Bours  did  not  have  any  power 
of  sale  from  Arguello,  and  did  not  in  fact 
make  any  sale  to  himself.  HW  relation 
to  Arguello,  resulting  from  bis  original 
employment  by  Faulkner,  Bell  &  Co.,  was 
rather  that  of  a  broker  than  an  agent  for 
sale,  and  his  subsequent  proposition  to 
them  that  he  would  himself  purchase  the 
land  from  Arguello  at  the  price  of  $4,R00 
placed  him  In  the  position  of  a  purchaser 
dealing  directly  with  the  owner.  Faulk- 
ner, Bell  &  Co.  were  tbe  agents  of  Arguel- 
lo for  the  sale  of  the  property,  and  the 
persons  to  whom  Bours,  if  he  desired  to 
purchase  the  same,  would  naturally  make 


Digitized  by  Google 


982 


PACIFIC  REPORTER,  Vol.  32. 


(CaL 


application.  He  bad  bad  no  direct  corres- 
pondence with  Arguello,  and  his  offer  and 
information  to  Faulkner,  Bell  &  Co.  must 
be  regarded  the  same  as  if  made  to  Argu 
ello.  Although  his  previous  relation  to 
Arguello,  by  virtue  of  having  been  era- 
ployed  to  makea  sale  of  the  property,  still 
left  bin)  charged  with  the  duty  of  disclos- 
ing any  facts  or  circumstances  affecting 
the  property  which  might  have  come  to 
his  knowledge  while  holding  such  fiducia- 
ry relation,  yet  the  record  does  not  show 
that  there  was  any  concealment  or  silence 
on  his  part  which  would  make  him  guilty 
of  constructive  fraud.  When  Bours  wrote 
to  Faulkner,  Bell  &  Co..  making  the  prop- 
osition to  purchase  the  property  himself 
from  Arguello  for  the  sura  of  f4,R00,he  was 
not  acting  as  the  agent  of  Arguello  in 
making  a  sale  of  the  premises  to  himself,, 
but  was  making  a  direct  proposition  to 
Arguello  through  Faulkner,  Bell  &  Co., 
who  were  hie  agents  for  the  sale  of  the 
property.  Arguello  had  been  previously 
informed  of  all  that  Bours  had  done  in 
attempting  to  effect  the  sale,  and  it  is  not 
disputed  that  f4.500  was  the  full  value  of 
the  property.  Tho  court  finds  that, 
when  Bours  was  first  employed  in  behalf 
of  Arguello,  he  wrote  to  Faulkner,  Bell 
&  Co.,  "fully  advising  them  of  the  condi- 
tion of  the  said  property;**  and  that,  aft- 
er the  receipt  of  that  letter,  Arguello 
stated  "that  he  agreed  with  Mr.  Bours' 
opinion  of  the  property;"  and  that,  after 
Bours  had  endeavored  to  make  a  sale  of 
the  property,  be  again  wrote  to  Faulkner, 
Bell  &  Co.,  "advising  them  therein  of  what 
he  had  done;"  and  that,  as  soon  as  he 
had  found  a  purchaser,  he  Informed  Faulk- 
ner, Bell  &  Co.  thereof.  These  findings  are 
not  excepted  to,  and,  as  It  is  not  claimed 
that  there  were  any  facts  or  circumstan- 
ces within  the  knowledge  of  Bours  that 
be  failed  to  disclose,  must  be  construed  as 
equivalent  to  a  finding  that,  he  made  a  full 
disclosure  of  all  the  information  he  had 
respecting  the  value  or  condition  of  the 
property.  As  the  sale  from  Arguello  to 
Bours  is  to  be  regarded  as  made  upon  a 
direct  dealing  between  them  for  the  pur- 
chase and  sale  of  the  property,  the  rules 
governing  the  ratification  and  confirma- 
tion by  a  principal  of  the  act  of  his  agent 
bare  no  application.  The  Judgment  is 
affirmed. 

We  coucnr:  GAROTJTTE,  J.:  PATER- 
SON,  J. ;  McFARLAND,  J. 


(98  Oal.  199) 

YOSEMITE  COMMISSIONERS  v.  BAR- 
NARD.   (No.  18,093.) 

(Supreme  Court  of  California.    April  27,  1893.) 

Landlord  and  Tenant  —  Mistake  in  Lease  — 
Holding  Ovbk—  Unlawful  Detainer— Plead- 
ing and  Proof. 

1.  On  an  issue  as  to  mistake  in  a  lease, 
testimony  of  the  lessee  that  he  understood  that 
the  lease  was  to  run  for  10  years  from  the  ex- 
piration of  a  previous  lease  does  not  warrant 
the  court  in  disregarding  the  terms  of  the  lease 
that  it  should  run  10  years  from  a  named  date. 

2.  In  unlawful  detainer  the  defense  of  an 
outstanding  title  against  plaintiff,  if  available 
at  all,  cannot  be  taken  advantage  of  unless 


pleaded,  notwithstanding  what  the  court  finds 
on  the  subject. 

3.  In  unlawful  detainer  against  a  tenant 
holding  over,  an  outstanding  lease  by  the  land- 
lord to  a  third  person,  under  whom  the  tenant 
does  not  claim,  is  no  defense. 

In  hank.  Appeal  from  superior  court, 
Mariposa  county;  John  M.  Corcoran. 
Judge. 

Action  by  Yosemlte  Commissioners 
against  Barnard.  From  judgment  for 
plaintiffs,  defendant  appeals.  Affirmed. 

James  H.  Budd  and  Gould  &  McCabe, 
for  appellant.  W.  H.  Hart.  Atty.  Gen., 
and  Oregon  Sanders,  (T.  C.  Coogan,  of 
counsel,)  for  respondents. 

HARRISON,  J.  Action  of  unlawful  de- 
tainer. The  complaint  contains  the  ordi- 
nary allegations  in  an  action  of  unlawful 
detainer  brought  by  a*  landlord  against 
his  tenant,  who  continues  In  possession, 
against  the  will  the  landlord,  after  the  ex- 
piration of  the  term.  The  defendant 
made  no  denial  of  these  allegations,  ex- 
cept that  he  denied  that  the  term  for 
which  the  premises  were  demised  bad  ex- 
pired, or  that  he  held  over  contrary  to  the 
terms  of  the  lease.  He  pleaded,  however, 
as  a  separate  defense  to  the  action,  that 
he  signed  the  lease  set  forth  in  the  com- 
plaint, but  that  that  portion  thereof  fix- 
ing the  terra  was  intended  to  read  "from 
the  1st  day  of  January,  1885,  for  and  dur- 
ing the  full  term  of  ten  years  then  next  en- 
suing," Instead  of  10  years  from  the  1st 
day  of  January,  1882,  and  that  the  inser- 
tion in  the  lease  or  words  purporting  to 
make  the  term  commence  on  the  1st  of 
January,  1882,  was  made  "by  inadvertence 
and  mistake."  The  court  found  "that  no 
mistake  was  made  In  the  execntion  of 
said  lease." 

1.  It  Is  unnecessary  to  determine  wheth- 
er such  a  defense  can  be  pleaded  to  an  ac- 
tion of  unlawful  detainer,  or  whether  the 
facts  alleged  in  the  present  case  would  en- 
title the  defendant  to  tiny  remedy  what- 
ever. The  defense  was  an  affirmative  one. 
and,  unless  sustained  by  evidence  offered 
in  Its  support,  necessitated  a  finding 
against  its  existence.  The  defendant, 
however,  failed  to  offer  any  competent 
evidence  that  the  plaintiffs  ever  intended 
to  make  him  a  lease  of  the  premises  for 
any  term  other  than  that  expressed  in 
the  instrument  -which  was  executed  be- 
tween them,  and  his  testimony  that  he 
understood  that  the  lease  was  to  run  for 
10  years  from  the  expiration  of  a  previous 
lease  did  not  require  the  court  to  disre- 
gard his  written  agreement  in  the  lease  it- 
self that  it  was  to  run  for  only  10  y*ars 
from  the  1st  of  January,  1882.  The  find- 
ing of  the  trial  court  upon  this  conflict  of 
evidence  cannot  be  reviewed  in  this  court. 

2.  The  court  found  "that  on  August  1, 
1891,  plaintiffs  executed  a  written  lease  for 
the  property  described  In  the  complaint 
to  one  Glasscock  for  a  period  of  one  year 
from  January  1, 1892,  at  a  nominal  rent." 
It  Is  contended  by  appellant  that  by  rea- 
son of  this  finding  the  plaintiffs  were  not 
entitled  to  the  possession  of  the  premises, 
and  that  Judgment  should  therefore  have 
been  rendered  In  his  favor.  The  defendant 
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did  not,  however,  allege  any  defense  of 
this  nature  la  his  answer,  and  there  was 
no  Issue  before  the  court  which  author- 
ized it  to  make  the  Hading;  and,  conse- 
quently, being  a  finding  ontside  of  the  Is- 
sues in  the  case,  it  could  not  form  an  ele- 
ment in  determining  the  lodgment  to  be 
rendered.  See  McCreary  v.  Marston,56Cal. 
403.  Bat,  if  the  pleadings  had  properly 
presented  an  issue  upon  which  this  finding 
could  have  been  made,  the  finding  itself 
falls  short  of  constituting  a  defense  to  the 
plaintiffs'  right  of  recovery,  for  the  reason 
that  the  defendant  does  not  connect  him- 
self with  Glasscock,  or  show  that  he  has 
succeeded  to  Glasscock's  right  to  the  pos- 
session of  the  premises.  Such  a  defense 
is  in  the  nature  of  a  plea  of  outstanding 
title,  and  even  in  those  actions  of  eject- 
ment that  do  not  proceed  upon  strict 
title,  but  where  only  the  right  of  posses- 
sion is  involved,  the  defease  of  oostand- 
log  title  is  not  available  to  the  defendant 
unless  he  connects  himself  with  such  title. 
Title,  however,  is  never  involved  in  an  ac- 
tion of  unlawful  detainer.  Felton  v.  Mil- 
lard, 81  Cal.  540,  21  Pac.  Rep.  533,  and  22 
Pac.  Hep.  750.  The  tenant,  having  re- 
ceived the  possession  by  the  permission  of 
his  landlord,  cannot  compel  the  landlord 
to  litigate  the  right  of  some  other  to  that 
possessioo  for  which  the  tenant  has  no 
claim.  As  between  him  and  his  landlord, 
his  contract  as  lessee  obligates  him  to 
surrender  the  possessioo  at  the  expiration 
of  his  term,  and  he  cannot  set  up  an  out- 
standing title,  or  show  any  title  io  himself 
which  has  not  beeo  mediately  or  immedi- 
ately derived  from  his  landlord. 
The  Judgment  is  affirmed. 

We  concur:  GAROUTTE.  J.;  PATER- 
SON,  J.;  McFARLAND,  J.;  DE  HAVEN, 
J.;  FITZGERALD,  J. 


(98  Cal.  168) 

SCOTT  v.  GLENN.    (No.  18,088.) 

(Supreme  Court  of  California.    April  22,  1893.) 

Order  Denying  New  Trial  —  Appeal— Failuhb 
to  File  Undertaking  —  Dismissal  —  Time  or 
Taking  —  Sale  op  Real  Estate  —  Failure  op 
Venues  to  Sign  Contract— Tender  of  Deed 
— Default. 

1.  Where  no  undertaking  is  filed  on  appeal 
from  an  order  denying  a  motion  for  a  new  trial, 
such  appeal  will  be  dismissed. 

2.  Where  an  appeal  from  a  judgment  is  not 
taken  within  00  days,  the  evidence  will  not  be 
considered. 

3.  Where  a  contract  for  the  sale  of  land 
is  signed  by  the  vendors  and  delivered  to  the 
vendees,  and  a  partial  payment  is  made  there- 
under, it  is  valid,  though  not  signed  by  the 
vendees. 

4.  A  vendor  of  real  estate  is  not  in  default 
because  he  fails  to  tender  a  deed  at  the  time  the 
lust  payment  falls  due,  though  time  is  expressly 
made  of  the  essence  of  the  contract. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris, 
.1  odge. 

Action  by  A.  E.  D.  Scott  against  G.  R. 
G.  Glenn  on  a  contract  for  the  sale  of  cer- 
tain real  estate.  From  a  judgment  for 
defendant,  and  from  an  order  denying  his 
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motion  for  a  new  trial,  plaintiff  appeals. 

Affirmed. 

Geo.  B.  Graham,  for  appellant.  J.  P. 
Meux,  for  respondent. 

GAROUTTE,  .1.  This  action  arises  from 
a  contract  of  sale  of  real  estate,  and  was 
commenced  to  recover  the  sum  of  $600, 
paid  to  respondent  aod  one  Meux  as  a 
partial  payment  noder  the  terms  of  the 
contract,  and  is  based  upon  an  alleged  de- 
fault upoo  the  part  of  said  respondent  and 
Meux  to  carry  out  the  terms  of  said  con- 
tract. Glenn  answered  the  complaint, 
denying  the  allegations  thereof,  and  set 
out  a  cross  complaint  alleging  tender  of 
the  deed,  demand  and  refusal  of  the  pay- 
ment of  the  balance  due,  and  asked  judg- 
ment against  Scott  and  bis  co vendees  un- 
der the  contract  for  the  balance  due,  and 
that  the  realty  be  held  to  satisfy  such 
judgment.  The  cross  complaint  was  de- 
nied. Meux,  as  a  covendor,  assigned  his 
interest  to  Glenn,  and  judgment  went  in 
favor  of  defendant  apoo  the  main  case, 
and  also  in  his  favor  upon  the  cross  com- 
plaint, and  plaintiff  appeals. 

His  appeal  from  the  order  denying  his 
motion  for  a  new  trial  must  be  dismissed, 
as  no  undertaking  was  filed  thereon;  and. 
the  appeal  from  the  judgment  not  being 
taken  within  60  days  from  the  rendition 
thereof,  we  cannot  look  into  the  evidence, 
but  must  confine  our  examination  to  the 
pleadings,  findings,  and  judgment. 

1.  It  is  insisted  that  thecon  tract  Is  void, 
as  a  cootract  for  the  sale  of  real  estate, 
because  not  signed  by  the  vendees.  The 
veodor  is  the  party  to  be  charged,  and  bis 
signature  to  the  contract,  taken  in  con- 
nection with  a  delivery  thereof  to  the  ven- 
dee, and  a  partial  payment  thereunder, 
binds  both  parties.  Vassaolt  v. Edwards, 
43  Cal.  45S;  Dennis  v.  Straas  burger,  8!) 
Cal.  588.  26  Pac.  Rep.  1070;  Benson  v. 
Shot  well,  87  Cal.  49,25  Pac.  Rep.  249;  Cava- 
naugh  v.  Cusselman.  88  Cal.  543,  26  Pac. 
Rep.  515. 

2.  The  signature  of  Meux,  the  covendor, 
was  attached  to  the  contract  by  Glenn, 
and  appellant  claims  this  was  done  with- 
out authority.  The  court  finds  the  act  of 
Glenn  io  this  regard  was  fully  ratified  in 
writing  by  Meux.  The  evideoce  is  not  be- 
fore us,  aod  the  finding  concludes  the  mat- 
ter against  appellaot's  contention. 

3.  It  is  insisted  that  the  veodor  is  la 
default  because  be  did  not  tender  the  deed 
at  the  time  the  last  payment  fell  due;  time 
being  expressly  made  of  the  essence  of  the 
contract.  Except  as  to  the  single  case  of 
Cleary  v.  Folger,  84  Cal.  316,  24  Pac.  Ren. 
280,  which  has  sioce  beeo  overruled  io  this 
respect,  the  authorities  are  all  opposed 
to  this  doctrine  apoo  which  appellant 
now  relies.  Wilcoxson  v.  Stitt,  65  Cal. 
596,  4  Pac.  Rep.  629;  Smith  v.  Mobn,  87 
Cal.  489,  25  Pac.  Rep.  696;  Newton  v.  Hull, 
90  Cal.  493.  27  Pac.  Uep.  429;  Banbury  v. 
A  mold ,  91  Cal .  609, 27  Pac.  Rep.  934 :  Towns- 
end  v.  Tufts,  95  Cal.  257,  30  Pac.  Rep.  528; 
Joyce  v.  Shafer,  (Cal.)  32  Pac.  Rep.  820. 

The  findings  of  the  court  are  foil  upoo 
all  the  issues  raised  by  the  pleadings. 
They  are  favorable  to  defendant,  and  sup- 
port the  judgment  rendered  by  the  trial 
court.   For  the  foregoing  reasons  let  the 
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Judgment  be  affirmed,  and  the  appeal  from 
tbe  order  denying  a  new  trial  dismissed. 

We  concur:  McFARLAND,  J.;  DE  HA- 
VEN. J. 


(3  Colo.  App.  239) 

In  re  LEONARD'S  ESTATE.' 
(Court  of  Appeals  of  Colorado.  March  27,1883.) 
Distribution  or  Estate  —  Liability  roB  Costs. 

1.  In  proceedings  to  obtain  a  share  in  the 
estate  of  a  decedent,  it  is  error  to  tax  costs 
against  the  administrators  personally,  when 
there  is  nothing  to  show  that  they  precipitated 
the  contest,  or  were  responsible  for  it,  or  ex- 
ceeded their  official  duties;  and  the  fact  that 
they  were  nephews  of  decedent  should  be  dis- 
regarded. 

2.  When  certain  of  the  heirs  were  In  no 
way  responsible  for  the  contest,  costs  should 
nbt  be  taxed  against  the  estate  as  a  whole:  and, 
when  the  claimants  have  been  successful  in  es- 
tablishing their  rights,  they  should  not  be 
assessed  with  costs. 

Error  to  district  court.  Boulder  county. 

Petition  by  Nellie  Eggleston  and  George 
H.  Leonard  for  a  distributive  share  of  tbe 
estate  of  John  Leonard,  deceased.  A  de- 
cree was  entered  In  favor  of  petitioner^ 
and  tbe  administrators  appeal.  Affirmed, 
except  as  to  costs. 

The  other  facta  fully  appear  in  the  fol- 
lowing; statement  by  REED,  J.: 

In  January,  1S87,  John  Leonard  died,  a 
bachelor  and  intestate,  In  tbe  county  of 
Boulder,  at  an  advanced  age,— probably 
born  in  1812;  consequently,  was  at  the 
ibne  of  his  death  about  75  years  old.  He 
left  property  estimated  at  from  $125,000 
to  $150,000.  There  resided  in  the  immedi- 
ate vicinity  of  bis  place  of  death  two 
nephews,  John  and  Henry  Church,  sons 
of  his  sister,  Mary  Church,  wbo  took  out 
letters  of  administration  on  his  estate. 
John  Leonard  was  the  son  of  Edward 
and  Elizabeth  Leonard,  wbo  weremarried 
in  Ireland,  and  bad  born  to  them,  before 
immigrating  to  America,  William,  proba- 
bly born  about  1804;  Mary,  afterwards 
Mrs.  Church,  and  mother  of  administra- 
tors, boru  about  1809;  and  John  Leonard, 
born  about  1812.  In  1814  the  family  came 
to  America,  and  sett.ed  at  Prescott,  Can. 
In  the  same  year  a  daughter,  Ann,  was 
horn,  but  whether  in  Ireland  or  America 
does  not  appear.  She  died  at  an  early 
age,  leaving  no  children.  There  was  also 
horn  to  the  mother  at  some  subsequent 
time,  indefinitely  determined,  another  son, 
Thomas  Jefferson  Leonard.  At  the  time 
tbe  testimony  was  taken  in  this  case. 
(1x88-89.)  Mrs.  Church  was  the  only  living 
child,  and  she  gave  her  aguas79.  William 
Leonard  left  one  child,  Mary,  who  became 
the  wife  of  Orlando  Bond.  Thomas  J. 
Leonard  died  at  Washington,  D.  C,  in 
1N69,  leaving  two  children,— Oeorge  H. 
Leonard  and  Mrs.  Nellie  Eggleston,— peti- 
tioners in  this  proceeding.  Mrs.  Mary 
Church,  sister  of  John  Leonard,  was  an 
heir,  and  It  was  conceded  that  the  family 
of  Orlando  Bond,  whose  wife  was  the 
dauzhter  of  William  Leonard,  were  enti- 
tled to  share  in  the  estate.  This  contro- 
versy arose  as  to  tbe  children  of  Thomas 


1  Rehearing  denied  May  8,  1893. 


J.  Leonard,— tbe  petitioners.  Shortly  aft- 
er the  death  of  John  Leonard,  Mrs.  Mary 
Church  asserted  that  Thomas  J.  was  not 
her  brother,  and  tbe  brother  of  John 
Leonard,  but  was  the  Illegitimate  aon  of 
her  mother,  Elisabeth,  by  an  Irish  tailor 
named  Patrick  Nolan,  with  whom  ber 
mother  lived  without  marriage;  that  be 
(Thomas  J.)  was  born  at  some  indefinite 
time,  and  at  some  Indefinite  place,  some 
years  after  the  death  of  her  husband,  Ed- 
ward Leonard.  In  the  settlement  of  the 
estate  by  John  and  Henry  Church,  as  ad- 
ministrators, the  claims  of  tbe  petitioners 
as  distributees  were  disregarded.  A  peti- 
tion was  filed  in  the  county  court  setting 
up  tbe  relationship,  and  praying  the  rec- 
ognition of  the  parties  as  heirs.  The  ad- 
ministrators, John  and  George  Henry 
Church,  answered,  averring,  on  informa- 
tion and  belief,  that  Mary  Church,  Amanda 
Wells.  Anna  Smith,  and  Earl  C.  Bond,  the 
three  latter  grandchildren  of  William  Leon- 
ard, were  tbe  only  heirs.  A  citation  issued 
to  the  respective  claimants.  Service  was 
had  by  publication.  Mary  Church  filed  an 
answer  identical  with  that  filed  by  her 
sons,  tbe  administrators,  except  that  it 
was  not  on  information  and  belief,  aver- 
ring that  she  and  the  three  grandchildren 
of  William  Leonard  were  tbe  only  heirs ; 
that  Thomas  Leonard  was  not  a  brother 
of  John  Leonard;  and  that  hie  children, 
the  petitioners,  were  not  heirs.  Earl  C. 
Bond,  Mrs.  Amanda  Wells,  and  Anna 
Smith  answered,  admitting  that  Thomas 
Leonard  and  John  Leonard  were  brothers, 
and  that  tbe  petitioners  were  heirs  of  John 
Leonard.  The  Issues  were  tried  to  a  Jury, 
resulting  in  tbe  following  verdict :  "We, 
your  jury,  in  answer  to  the  question, 
'Was  Thomas  J.  Leonard  the  son  of  Ed- 
ward Leonard  by  bis  wife,  Elisabeth  Leon- 
ard?'say,  yes."  From  such  findiug  an 
appeal  was  taken  to  the  district  court, 
where  it  was  tried  to  Hon.  John  Camp- 
hell,  Judge,  without  a  jury,  resulting  in 
the  same  finding  as  in  the  county  court, 
from  which  error  was  prosecuted  to  this 
court. 

Rogers,  Sbafrotb  &  Walling,  for  appel- 
lants. R.  D.  Thompson  and  T.  M.  Patter- 
son, for  appellees. 

REED,  J.,  (after  stating  the  facts.)  No 
error  of  law  is  urged  as  ground  of  re- 
versal; thesolecontentlonis  that  the  Judg- 
ment of  tbe  district  court  Is  not  warrant- 
ed by  the  evidence.  But  one  question  of 
fact  was  to  be  determined, — whether 
Thomas  Jefferson  Leonard  was  the  son  of 
Edward  and  Elizabeth  Leonard,  and 
brother  of  John  Leonard,  doceused  ;  Oeorge 
H.  Leonard  and  Mrs.  Eggleston,  the  peti- 
tioners, being  son  and  daughter  of  Thom- 
as. Thomas  was  alleged  by  respondents 
to  have  been  born  to  Elisabeth,  out  of 
wedlock,  long  subsequent  to  tbe  death  of 
her  husband.  Ed  ward.  This  claim  was  so 
ably  urged,  as  being  established  by  tbe  ev- 
idence, that,  contrary  to  the  usual  prac- 
tice, this  court  has  not  only  carefully  ex- 
amined the  record,  but  the  immense  mass 
of  evidence — mostly  depositions— used  up- 
on the  trial.  Tbe  case  was  first  ably  and 
carefully  tried  to  a  Jury  in  the  county 
court,  and  a  verdict  found  for  tbe  peti- 
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tioners.  Tbe  administrators  took  an  ap- 
peal to  tbe  district  court,  where  the  case 
was  again  ably  tried,  resulting  in  the  af- 
firmance of  the  verdict  of  the  Jury.  Tbe 
learned  judge  of  the  district  court,  in  an 
able  opinion,  reviews,  analyzes,  and  ex- 
amines the  entire  evidence,  and  flndB  that 
tbe  petitioners  (descendants  of  Thomas 
Leonard)  were  entitled  to  one  third  of  the 
estate  of  John  Leonard ;' that  the  Bonds 
(descendants  of  William  Leonard)  were 
entitled  to  one  third,  and  Mrs.  Mary 
Church  to  one  third.  We  think  tbe  finding 
and  decree  were  warranted  by  the  evi- 
dence. The  evidence  is  conflicting,  to  a 
certain  extent,  but  tbe  evidence  in  support 
o!  the  contention  of  tbe  illegitimacy  of 
Thomas  Leonard  is  vague,  uudeterminate, 
and  inconclusive;  based  upon  rumor,  and 
dependent  upon  tbe  memories,  guesses, 
and  suppositions  of  extremely  old  people 
upon  fact?  that  occurred  in  their  youth, 
and  is  very  unsatisfactory,— not  sufficient 
to  overcome  the  legal  presumption  of  le- 
gitimacy. Besides,  there  are  facts  dis- 
closed in  regard  to  the  manner  in  which  it 
was  obtained  which,  if  not  sufficient  to 
cause  it  to  be  rejected,  are  certuinly  suffi- 
cient to  cast  doubt  and  discredit  upon  it. 
The  finding  of  the  district  court  as  to  the 
facts  submitted,  and  the  decree  in  regard 
to  the  distribution  of  the  estate  of  John 
Leonard,  will  be  affirmed. 

Tbe  costs  of  the  litigation  were,  by  the 
decree  of  the  district  court,  to  be  taxed 
against  tbe  administrators.  It  is  con- 
tended that  this  was  erroneous.  The 
plain  inference  from  tbe  language  used  is 
that  they  are  not  to  be  paid  out  of  the 
estate,  nor  out  of  any  distributive  portion 
of  the  estate,  but  by  the  administrators, 
from  their  own  resources.  If  such  is  the 
construction,  the  decree  is  evidently  erro- 
neous. In  this  proceeding  the  administra- 
tors are  to  be  regarded  only  in  their  offi- 
cial capacity,  as  agents  and  trustees  in  the 
distribution  of  the  estate.  Their  relation 
to  the  estate  as  sons  of  Mrs.  Church  is  to 
be  ignored  and  disregarded.  They,  as  ad- 
ministrators, were  legally  bound  to  make 
a  proper  distribution  to  those  entitled  to 
share.  The  right  of  the  children  of  Thom- 
as to  share  in  theestate  waschallenged  by 
Mary  Church.  Until  the  contest  was  ad- 
justed tbe  administrators  could  make  no 
settlement  or  distribution.  There  is  noth- 
ing to  show  that  they  precipitated  the 
contest,  were  responsible  for  it,  or  in  any 
way  exceeded  In  their  official  capacity 
the  strict  and  honorable  limit  of  their  du- 
ties. If  this  view  is  correct,  no  reason  ex- 
isted for  charging  tbem  with  costs,  and 
the  judgment  against  the  administrators 
must  be  reversed.  Nor  should  the  costs 
be  taxed  against  the  estate  as  a  whole. 
The  Bond  family  were  in  no  way  respon- 
sible for  it,  and  should. no  t  be  taxed.'  The 
family  of  Thomas  Leonard  were,  when 
challenged,  compelled  to  intervene,  and, 
having  been  successful  in  establishing 
their  right,  no  reason  can  be  shown  for 
assessing  them  with  costs.  The  county 
court,  in  the  distribution  of  tbe  estate, 
will  no  doubt  assess  the  costs  correctly. 
Tbe  proceeding  is  purely  in  equity,  and, 
while  tbe  chancellor  is  allowed  great  dis- 
cretion in  adjudging  costs,  such  discre- 


tion can  only  be  exercised  within  well -de- 
fined limits.  2  Daniel],  Ch.  Pr.  (4th  Ed.) 
1376,  1377.  M  Vlctns  victor!  in  expensis  con- 
demnatusestn  is  tbe  general  rule  in  the 
court  of  chancery,  as  well  as  at  law.  It 
was  also  tbe  maxim  of  tbe  civil  law.  2 
Daniell,  Ch.  Pr.  (4th  Ed.)  1381;  Vancouver 
v.  BlisH,  11  Ves.  458;  Staines  v.  Morris, 
1  Ves.  &  B.  8;  Millington  v.  Fox,  3  Mylne 
&  C.  338;  Saunders  v.  Frost,  5  Pick.  259; 
Clark  v.  Keed.ll  Pick.  446;  Lee  v.  Pindle.12 
Gill  &  J .  2*8;  Tomlinson  v.  W  ard,  2  Conn. 
396.  We  can  see  nothing  in  this  case  to 
take  it  out  of  the  general  and  well-settled 
rule.  The  decree  of  the  district  court,  in 
finding  the  petitioners  entitled  in  tbe  dis- 
tribution to  one  third  of  theestateof  John 
Leonard,  will  be  affirmed.  That  part  of 
the  decree  charging  tbe  administrators 
with  costs  will  be  reversed.  Tbe  cause 
will  be  remanded  to  tbe  district  court  of 
Boulder  county. 
Affirmed,  except  as  to  costs. 


(3  Colo.  App.  250) 
BURDSAL'S  ESTATE  v.  W ALLEY.1 
(Court  of  Appeals  of  Colorado.  March  27,1893.) 
Fonekal,  Expenses— Liability  of  Estatb  of  De- 
cedent's Winow. 
A  claim  for  funeral  expenses  was  pre- 
sented against  the  estate  of  a  decedent,  but 
the  administrator  found  no  property  and  filed 
po  inventory.  Decedent's  widow  subsequently 
died,  and  her  administratrix  enumerated,  in 
the  inventory  of  her  estate,  land  standing  in 
the  name  of  decedent,  reciting  that  such  land 
should  be  transferred  to  the  widow  or  her  heirs. 
It  did  not  appear  what  right  the  widow  had 
to  the  property,  or  that  decedent's  estate  was 
insolvent.  Held,  that  said  claim  could  not  be 
allowed  against  the  estate  of  the  widow. 

Appeal  from  Arapahoe  county  court. 

J.  J.  Walley  presented  a  claim  against 
the  estate  of  Luzetta  Burdsal,  which  was 
allowed.  From  tbe  judgment  the  admin- 
istratrix, Elizabeth  T.  Hulbert,  appeals. 
Reversed. 

E.  P.  Harman,  for  appellant.  H.  W. 
Spangler  and  E.  E.  Schlosser,  for  appellee. 

RICHMOND,  P.  J.  Some  time  prior  to 
April,  1888,  Caleb  S.  Burdsal  died  intestate, 
and  one  Thomas  E.  Poole  was  appointed 
administrator  of  bis  estate.  A  claim  was 
presented,  in  tbe  usual  statutory  form  and 
manner  against  tbe  estate  by  tbe  appellee 
herein,  J.  .1.  Walley,  for  funeral  expenses 
amounting  in  the  aggregate  to  $ 265.  It 
appears  from  the  record  that  tbe  admin- 
istrator failed  to  find  any  property  be- 
longing to  Burdsal;  consequently  no  in- 
ventory was  filed,  and  in  fact  nothing  has 
been  done  of  any  moment,  so  far  as  tbe 
questions  presented  in  this  case  are  con- 
cerned. Thereafter  Luzetta  Burdsal.  wife 
or  Caleb  Burdsal,  died,  and  Elizabeth  T. 
Hulbert  was  appointed  administratrix  of 
her  estate,  and  in  the  inventory  she  has 
enumerated,  as  part  of  the  estate,  the  S. 
W.  %  of  the  N.  W.  %,  section  1,  township  5 
S.,  of  range  70  W.  of  tbe  sixth  P.  M.,  sit- 
uate and  being  in  the  county  of  Jefferson, 
state  of  Colorado.  By  the  inventory  it  ap- 
pears that  the  title  to  this  real  estate 
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stands  on  the  record  in  the  name  of  Caleb 
Burdsal,  and  it  is  recited  should  be  trans- 
ferred to  Luzetta  Burdsal.  or  her  heirs,  at 
t!.e  assessed  valuation  of  $400.  It  further 
appears  that  Walley,  after  the  presenta- 
tion of  his  claim  against  the  estate  of  Ca- 
leb Burdsal,  filed  the  identical  claim 
against  the  estate  of  Luzetta  Burdsal, 
which,  upon  hearing,  was  allowed,  and 
judgment  ngainst  her  estate  thereupon 
rendered.  To  reverse  this  judgment,  Eliz- 
abeth T.  Hulbert,  administratrix,  prose- 
cutes this  appeal. 

The  contention  of  appellant  is  that  the 
estate  of  Luzetta  Burdsal  is  not  responsi- 
ble for  the  funeral  expenses  of  the  hus- 
band. The  contention  of  appellee  is  that 
Mrs.  Burdsal  contracted  the  debt,  and  that 
her  estate  was  liable  for  the  amount  of 
the  claim,  and  that,  inasmuch  as  the  ad- 
ministratrix is  claiming  property  standing 
in  the  name  ol  Caleb  Burdsal.  they  have 
u  right  to  claim  payment  of  this  amount 
from  Luzetta  Burdsal's  estate.  The 
question  presented  for  our  determination 
is  certHlnly  singular,  and  we  must  admit 
that  there  Is  some  force  in  the  position 
taken  by  appellee.  Yet,  nevertheless,  we 
are  unable  to  find  warrant  in  law  or  in 
reason  sufficiently  potent  to  sustain  the 
position  assumed  by  them.  The  univer- 
sally accepted  rule  is  that  the  estate  of  a 
deceased  person  Is  responsible  for  the  funer- 
al expenses  and  other  debts.  This  being 
true,  and  knot  appearing  from  the  record 
that  the  estate  of  Caleb  Burdsal  was  in- 
solvent, the  question  of  Luzetta  Burdsal's 
responsibility  should  not  arise.  On  the 
contrary,  it  is  shown  that,  notwithstand- 
ing the  fact  that  the  administrator  of  Ca- 
leb Burdsal's  estate  had  failed  to  find  prop- 
erty with  which  to  liquidate  the  claim, 
nevertheless  property  did  exist,  subse- 
quently discovered,  which  could  have  been 
and  should  have  been  Inventoried  as  a 
part  of  his  estate,  and  out  of  which  the 
claim  in  question  could  have  been  paid. 
It  Is  true  that  they  have  inventoried  as 
a  part  of  the  estate  of  Luzetta  Burdsal 

Sroperty  standing  in  the  name  of  Caleb 
urdsal.  and  assert  that  the  title  should 
be  in  the  name  of  Luzetta  Burdsal,  but 
how — whether  as  heir  of  Caleb  Burdsal,  or 
from  any  other  cause  or  reason— we  are 
not  advised,  and,  as  the  record  stands,  this 
real  estate,  as  well  as  certain  personal 
property,  about  which  some  indefinite 
testimony  is  given,  belongs  to  the  estate 
of  Caleb  Burdsal,  and  should  be  admin- 
istered upon  by  the  administrator  of  bis 
estate,  and  made  to  pay  his  obligations, 
including  the  bill  of  Walley.  Tho  mere  fact 
of  the  administratrix  of  Luzetta  Burdsal's 
estate  asserting  that  this  real  estate  is  the 
property  of  Luzetta  Burdsal  does  not 
make  it  so,  and  It  was  unquestionably  the 
duty  of  the  administrator  of  Caleb  Burd- 
sal to  have  inventoried  and  reported  this 
real  estate  to  the  probate  court  when  dis- 
covered, and  petitioned  for  a  sale  of  the 
same  If  the  personal  estate  was  insuffi- 
cient to  satisfy  the  debts  of  the  deceased. 
Instead  of  doing  this,  the  parties  seek  to 
make  this  an  original  claim  against  the 
estate  of  Luzetta,  after  having  presented 
It  against  the  estate  of  Caleb,  to  charge 
her  personally  with  his  burial  expenses,  on 


the  theory  that  she  bad  superintended  and 
directed  the  preparation  and  disposition 
of  the  body.  We  do  not  think  they  are  Id 
a  position  to  assert.  In  the  first  Instance, 
that  the  estate  of  Caleb,  which  Is  by  the 
record  now  shown  to  he  solvent,  and  am- 
ply sufficient  to  satisfy  this  claim,  Is  re- 
sponsible, and  present  the  claim  against 
his  estate  for  allowance,  and  thereafter 
withdraw  It,  and  make  it  In  the  nature  of 
a  personal  claim  against  the  estate  of  Ln- 
zetta,  his  wife.  If  it  was  a  claim  against 
the  estate  of  Caleb,  ont  of  whose  estate 
the  claim  was  bound  to  be  paid,  then  the 
wife  could  not  primarily  be  held  responsi- 
ble. One  cannot  deny  and  affirm  at  the 
same  time,  and  the  position  thus  taken 
by  the  appellee  Is  Inconsistent.  Notwith- 
standing the  conclusion  we  have  reached, 
we  are  nevertheless  inclined  to  the  opin- 
ion that  the  claim  is  a  just  one,  and  that 
it  should  have  been  allowed  against  tho 
estate  of  Caleb  Burdsal,  and  that  the  ad- 
ministrator and  tho  parties  Interested 
should  pursue  his  estate.  Inasmuch  aa 
the  administratrix  of  Luzetta  Burdsal  has 
set  up  a  claim  to  property  standing  in 
the  name  of  Caleb,  we  shall  reverse  the 
judgment  without  prejudice. 
The  judgment  is  reversed. 


(18  Colo.  35S> 
In  re  LEASING  OP  STATE  LANDS. 
(Supreme  Court  of  Colorado.    April  22,  1893.) 
State  Laxds— Lease— Duration". 

1.  Const,  art.  9,  §  10,  provides  that  the 
state  board  of  land  commissioners  shall  provide 
for  the  location,  protection,  sale,  or  other  dis- 
position of  state  lands  "under  such  regulations 
as  may  be  prescribed  by  law,  and  in  such  man- 
ner as  will  secure  the  maximum  possible 
amount  therefor."  Laws  1887,  p.  328,  §  10, 
(Mills'  Ann.  St.  §  3636,)  provides  that  no  lease  of 
state  land  shall  be  for  a  longer  term  than  five 
years,  but  nothing  in  this  section  shall  prohibit 
the  state  board  from  leasing  any  of  the  state 
lands  to  such  party  "as  shall  secure  to  the 
state  the  greatest  annual  revenue."  Held,  that 
the  five-years  limitation  is  a  regulation  within 
the  power  of  the  legislature  to  fix. 

2.  Laws  1891,  p.  256,  providing  that  no 
lease  shall  be  renewed  until  the  expiration  of 
30  days  after  public  notice  of  the  application 
therefor  shall  have  been  published  in  the  coun- 
ty where  the  lands  are  situate;  and  that  such 
leases  shall  be  granted  to  the  party  offering  the 
highest  rental  before  the  expiration  of  such  30 
days,  does  not  impair  the  force  of  the  five- 

J'ears  limitation,  so  as  to  allow  such  board  to 
ease  such  lands  for  a  longer  period,  when  it  is 
satisfied  that  it  can  thereby  "secure  to  the 
state  the  greatest  annual  revenue." 

3.  The  five-years  limitation  does  not  apply 
to  Laws  1887,  p.  331,  §  8,  (Mills'  Ann.  St.  § 
3634,)  providing  that  stone,  gas,  and  mineral 
lands  may  be  leased  for  such  length  of  time  as 
the  board  may  determine. 

The  opinion  of  the  court  is  in  response 
to  the  following  communication  and  in- 
terrogatories from  the  governor: 

To  the  Honorable,  the  Supreme  Court  of 
Colorado: 

A  question  of  serious  import  has  arisen 
In  the  state  board  of  land  commissioners, 
and  a  resolution  was  passed  at  Its  last 
meeting,  Tuesday,  April  lltb,  1893,  direct- 
ing me,  as  president  of  said  board,  and 


Digitized  by  Google 


Colo.) 


IN  RE  LEASING  OF  STATE  LANDS. 


987 


governor  of  tho  state,  under  article  6,  §  3, 
of  the  state  constitution,  to  secure  from 
your  honorable  court  an  opinion,  at  the 
earliest  .possible  moment,  upon  the  ques- 
tions heroin  stated. 

Theact  creating  the  present  state  board 
of  land  commissioners  became  a  law  on 
the  2d  day  of  April,  1887.   Laws  1887,  p. 
328,  Mills'  Ann.  St.  §3627.  Section  10  of  said 
act  ( Mills'  Ann.  St.  §  3036)  reads  as  follows : 
"No  lease  of  state  land  shall  be  for  a 
longer  term  than  five  years.   When  any 
lease  expires  by  limitation,  the  holder 
thereof  may  renew  the  sa'me  in  manner 
as  follows:  At  any  time  within  the  thirty 
days  next  preceding  the  expiration  or  the 
lease  the  lessee  or  his  assigns  shall  notify 
the  register  of  bis  desire  to  renew  said 
lease.   If  the  lessee  and  state  board  are 
agreed  as  to  the  valuation  of  the  land,  a 
new  lease  may  be  issued,  bearing  even 
date  with  the  expiration  of  the  old  on»>, 
and  upon  like  conditions:  provided,  al- 
ways, that  the  former  valuation  shall  not 
be  decreased  without  the  consent  of  the 
state  board;  and  all  expenses  incurred  by 
such  board  of  appraisers  shall  be  paid 
by   the  lessee:   provided,  that  nothing 
in  this  section  shall  prohibit  the  state 
board  from   leasing  any  of    the  state 
lands  to  such  party  or  parties  as  shall 
secure  to  the  state  the  greatest  annual 
revenue:  provided,  further,  that  the  utate 
board  may  refuse  to  renew  a  lease  at  any 
time  when,  In  the  judgment  of  said  board, 
the  best  interests  of  the  fund  to  which  the 
land  belongs  require  that  such  land  be 
offered  for  sale."   In  1801  (Laws  1891,  p. 
250)  the  said  section  was  amended  by  add- 
ing thereto  (but  not  otherwise  changing 
or   affecting   the  same)   the  following 
words:  "No  original  lease  shall  be  made 
to  any  party,  nor  shall  any  lease  be  here- 
after renewed,  until  tbe  expiratlou  of 
thirty  days  after  public  notice  of  the  ap- 
plication for  such  lease  shall  have  been 
given  by  publication  for  one  week  in  some 
newspaper  of  general  circulation  pub- 
lished in  tbe  county  in  which  such  lauds 
are  situate,  the  expense  of  which  notice 
of  publication  shall  be  paid  by  the  appli- 
cant for  such  renewal  of  the  lease.  Such 
leases  shall  be  granted  to  the  party  or 
parties  offering  in  good  faith  the  highest 
rental  before  the  expiration  of  such  thirty 
days;  and nolease  for laudssituated under 
a  ditch  or  canal  from  which  the  same  can 
be  watered  shall  be  leased  upon  a  valua- 
tion of  less  than  two  dollars  per  acre." 
Tbe  constitution  of  the  state  (article  9,  8 
9)  provides  as  follows:  "The  governor, 
superintendent  of  public  Instruction,  secre- 
tary of  state,  and  attorney  general  shall 
constitute  the  state  board  of  land  com- 
missioners, who  shall  have  the  direction, 
control,  and   disposition   of  the  public 
lands  of  the  state,  under  tiucb  regulations 
as  may  be  prescribed  by  law."   And  it  is 
further  provided  in  the  said  constitution 
(articlo  9,  §  10)  as  follows :  " It  shall  be  tbe 
duty  of  the  state  board  of  land  commis- 
sioners to  provide  for  the  location. protec- 
tion, sale,  or  other  disposition  of  all  the 
lands  heretofore  or  which  may  hereafter 
be  granted  to  the  state  by  the  general 
government,  under  such  regulations  as 
may  be  prescribed  by  law,  and  in  such 


manner  as  will  secure  tbe  maximum  possi- 
ble amount  therefor.  No  law  shall  ever 
be  passed  by  the  general  assembly  grant- 
ing any  privileges  to  persons  who  may 
have  settled  upon  any  such  public  lands 
subsequent  to  the  survey  thereof  by  the 
general  government,  by  which  tbe  amount 
to  be  derived  by  the  sale  or  other  disposi- 
tion of  such  lands  shall  be  diminished,  di- 
rectly or  indirectly.  Tbegeneral  assembly 
shall,  at  the  earliest  practicable  period, 
provide  by  law  that  the  several  grants  of 
land  made  by  congress  to  tbe  state  shall 
be  Judiciously  located  and  carefully  pre- 
served and  held  in  trust  subject  to  dis- 
posal, for  tbe  use  and  benefit  of  tbe  re- 
spective objects  for  which  said  grants  of 
land  were  made;  and  tbegeneral  assembly 
shall  provide  for  the  sale  of  said  lands 
from  time  to  time,  and  for  the  faithful 
application  of  the  proceeds  thereof  in  ac- 
cordance with  the  terms  of  said  grants." 

Now,  by  the  aforesaid  constitutional 
provisions  it  appears  that  tbe  state 
board  of  land  commissioners  have  tbe 
exclusive  "direction,  control,  and  disposi- 
tion of  the  public  lands  of  the  state,**  but 
that  tbe  legislature  may  prescribe  "regu- 
lations." And  it  further  appears  that  it 
is  tbe  duty  of  the  said  board  to  provide 
for  tbe  sale  or  other  disposition  of  all  the 
said  lands  "in  such  manner  as  will  secure 
the  maximum  possible  amount  therefor;" 
the  legislature,  as  before,  to  prescribe  the 
"regulations."  Pursuant  to  these  con- 
stitutional provisions,  it  would  appear 
that  section  10,  among  others,  found  its 
place  in  the  original  act  as  a  "  regulation  " 
of  the  disposition  of  said  lands  by  leasing. 
Tbe  first  sentence  of  that  section  raises 
thequestion  whether  it  Is  a  "regulation  "or 
a  prohibition.  Its  words  are  tbese:  "No 
lease  of  state  land  shall  be  for  a  longer 
term  than  five  years."  But  if  it  be  deter- 
mined to  be  a  competent  "regulation" 
under  tbe  state  constitution,  the  ques- 
tion then  arises  whether  or  not  as  such 
regulation  it  is  controlled,  limited,  or  mod- 
ified by  tbe  following  words,  to  wit :  "  Pro- 
vided, that  nothing  in  this  section  whall 
prohibit  the  state  board  from  leasing  any 
of  the  state  lands  to  such  party  or  parties 
as  shall  secure  to  the  state  the  greatest 
annual  revenue."  And  in  this  connection 
it  is  proper  to  state  to  your  honorable 
court  the  following  facts,  from  which  It 
may  be  seen  that  this  is  an  important 
question  upon  a  solemn  occasion :  There 
are  lands  under  tbe  control  and  disposi- 
tion of  tbe  state  land  board  within  or 
near  the  corporate  limits  of  the  city  of 
Denver,  from  which  the  state  is  now  de- 
riving "as  annual  revenue"  on  leases  of 
five-years  term,  not  exceeding  in  any 
Instance  fifty  dollars  per  annum  in  forty- 
acre  tracts,  and  for  which  ou  a  lease  for 
twenty  years  the  said  board  now  baa 
offers  for  two  thousand  dollars  per 
annum,  but  for  a  five-years  lease  tbe 
same  parties  offer  less  than  one  hundred 
and  seventy  dollars  per  annum.  The  in- 
terests of  the  state  in  the  premises  require 
immediate  and  deep  consideration,  and  it 
is  impossible  for  the  said  board,  as  the 
constitution  requires,  to  "secure  the 
maximum  possible  amount"  for  those 
lands,  or"  the  greatest  annual  revenue"  for 
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tbe  flame,  as-  required  by  the  proviso  In 
said  aection  10,  unless  said  prohibition  as 
to  five  years  Is  held  to  be  Invalid  as  a 
"regulation."  or  is  controlled  or  limited 
by  tbe  aforesaid  proviso.  I  beg.  there- 
fore, to  request  tbe  opinion  of  your  hon- 
orable court  in  answer  to  the  following 
questions:  (1)  Are  the  words  constitut- 
ing tbe  first  sentence  of  said  section  10 
valid  as  a  "regulation"' of  leasing  state 
lands?  (2)  If  so,  under  the  proviso  re- 
ferred to,  in  said  section  10,  can  the  said 
board,  when  it  is  satisfied  it  can  thereby 
"secure  to  the  state  the  greatest  annual 
revenue,"  lease  the  said  lands  for  a  longer 
period  than  five  years,  notwithstanding 
anything  in  the  said  section  contained? 
I  have  tbe  honor  to  be,  very  respectfully, 
DAVIS  H.  WAITE, 

Governor  of  Colorado. 

HAYT,  C.  J.  We  will  answer  tbe  ques- 
tions presented  by  his  excellency,  the  gov- 
ernor, in  tbe  order  in  which  they  are  pro- 
pounded. 

1.  "Are  the  words  constituting  the  first 
sentence  of  said  section  10  valid  as  a  regu- 
lation of  leasing  state  lands?"  The  sen- 
tence referred  to  in  the  foregoing  'nterrog 
atory  reads  as  follows:  "No  lease  of  state 
lands  shall  be  for  a  longer  term  than  five 
years."  In  determining  tbe  question  pre- 
sented, it  must  be  borne  in  mind  that  the 
statute  has  received  the  sanction  of  the 
legislative  department  of  the  government, 
and  tbe  approval  of  the  executive.  It  has 
been  repeatedly  held  by  this  court  that 
statutes  must  be  held  constitutional  un- 
less tbe  unconstitutionality  of  the  act  be 
established  beyond  a  reasonable  doubt. 
People  v.  Richmond,  16  Colo.  274,  26  Pac. 
Rep. 029.  Of  the  constitutional  provisions 
invoked.it  is  to  be  observed  that  the  pow- 
er of  the  state  board  is  to  be  exercised  un- 
der (1)  "such  regulations  as  maybe  pre- 
scribed by  law,"  and  (2)  "in  such  manner 
as  will  seen  re  the  maximum  possible 
amount  therefor." 

It  ifl  contended  that  tbe  sentence  quoted 
from  section  10  of  the  law  of  1887  is  a  pro- 
hibition upon  the  state  board  of  land 
commissioners,  and  not  a  regulation,  and 
therefore  invalid;  and,  also,  that  it  lain 
conflict  with  that  provision  of  the  consti- 
tution requiring  tbe  maximum  possible 
amount  to  be  secured.  The  word  "regula- 
tion, "as  used  in  tbe  constitution,  has  a 
well-defined  meaning.  As  given  by  Web- 
ster, it  is:  "A  rule  or  order  prescribed  for 
management  or  government;  prescrip- 
tion; a  regulating  principle;  a  governing 
direction;  precept;  law;  as,  the  regula- 
tions of  a  society."  In  Gibbons  v.  Ogden, 
9  Wheat.  186,  the  supreme  court  of  the 
United  States  had  occasion  to  Interpret 
that  clause  of  the  national  constitution 
which  reads:  "Congress  shall  have  power 
to  regulate  commerce, "  etc. ;  and  tbe  court 
held  that  tbe  word  "regulate,"  us  used  In 
that  connection,  means  to  prescribe  the 
rule  by  which  commerce  is  to  be  governed. 
So  we  think  the  provision,  "under  such 
regulations  as  may  be  prescribed  bylaw." 
menns  such  reasonable  rules  as  may  be 
prescribed  from  time  to  time  by  tbe  legis- 
lative department  of  the  government. 
Therefore, in  leasing  statelands.tbe  board 


mnst  first  look  to  the  statutes  to  ascer- 
tain the  regulations  therein  prescribed, 
and  then,  in  exercising  their  constitutional 
powers,  they  must  so  act  as  in  the  judg- 
ment of  the  board  will  secure  the  maxi- 
mum amount,  under  the  prescribed  regu- 
lations; the  power  to  regulate  being  ex- 
pressly reserved   to   the  legislature.  A 
fundamental  rule  of  construction,  applica- 
ble alike  to  constitutions  and  statutes,  re- 
quires that,  if  practicable,  sucb  construc- 
tion shall  be  given  to  different  provisions 
of  the  same  Instrument  as  shall  give  effect 
to  all  parts.    Thatcher  v.  Thatcher,  17 
Colo.  404,  29  Pac.  Rep.  800;  Brooks  v.  Com- 
missioners, 31  Ala.  227;  San  Francisco  v. 
Hazen,  5  Cat.  169;  Leversee  v.  Reynolds,  13 
Iowa,  810;  Aldridge  v.  Mardoff,  32  Tex. 
204.    If,  as  contended  in    this  case,  tbe 
state  board  has  the  power  to  lease  the 
state  lands  in  sucb  manner  as  will,  in  its 
Judgment,  secure  tbe  maximum  amount 
therefor,  without  regard  to  tbe  statute, 
then  the  provision  reserving  the  right  to 
tbe  legislature  to  prescribe  regulations  is 
not  effective  for  any  purpose.   It  would  be 
useless  to  prescribe  regulations  if  such  reg- 
ulations might  be  Ignored  whenever,  in 
the  judgment  of  the  board,  a  greater  reve- 
nue might  be   secured  to  the  state,  by 
adopting   a  course  in  conflict  with  tbe 
statute.   Sucb  a  construction  would  place 
in  the  state  board  plenary  power  over  the 
state  lands.   Instead  of  lensing  them  for 
20  years,  as  now  proposed,  one  board 
might  lease  all  the  state  lauds  for  a  period 
of  99  years,  and  subsequent  boards  would, 
in  effect,  be  stripped  or  all  power.    It  is 
not  to  be  Inferred  from  this  that  all  legisla- 
tion upon  the  subject  would  be  binding 
upon  tbe  state  board.   Should  tbe  legisla- 
ture, nnder  the  guise  of  regulations,  at- 
tempt to  take  away  all  power  of  disposi- 
tion of  tbe  state  lands  from  the  state 
board,  or  should  laws  be  enacted  for  the 
manifest  purpose  of  favoring  other  than 
the  highest  bidder,  sucb  acts  would  be 
manifestly  in  violation  of  tbe  constitution, 
and  void.    We  shall  not  presume  that  any 
such  vicious  legislation  will  ever  meet  with 
favor  at  the  hands  of  a  co-ordinate  branch 
of  the  government.   It  will  be  assumed 
that  it  will  exercise  Its  powers  in  accord- 
ance with  the  coustitutlon,  and  .'or  the 
best  interests  of  the  state  at  large.    In  tbe 
passage  of  the  act  before  us  no  wrong  in- 
tent is  claimed.   On  the  contrary,  the  leg- 
islature undoubtedly  assumed  that  with 
the  rapid  development  of  our  resources, 
and  the  current  of  immigration  which  has 
uninterruptedly  poured  into  this  favored 
commonwealth,  the  public  interests  would 
be  best  subserved  by  short  leases,  and 
frequent  renewals.   The  beneficence  of  such 
a  policy  as. a  general  rule  is  apparent,  al- 
though In  exceptional  Instances  a  different 
policy  might  seem  to  promise  greater  re- 
turns to  the  state.   In  our  opinion,  the 
five-year  limitation  is  a  regulation  fairly 
within  tbe  power  of  tbe  legislature  to  fix. 

2.  "Under  the  proviso  referred  to  in  sec- 
tion 10,  can  the  state  board,  when  it  is 
satisfied  it  can  thereby  secure  to  tbe  state 
the  greatest  annual  revenue,  lease  the 
state  lands  for  a  longer  period  than  nve 
years,  notwithstanding  anything  in  the 
said  section  contained?"  The  act  of  1887 
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Is  to  be  read  Id  the  light  of  the  prior  law, 
and  the  mischief  sought  to  be  remedied  by 
the  change.  The  former  law  provided, 
with  reference  to  the  renewal  of  leases, 
that  Mlf  the  lease  holder  shall  deposit  with 
the  secretary  aforesaid  a  suitable  bond 
and  one  year's  rent  on  or  before  the  expi- 
ration of  his  lease,  a  new  leane  shall  issue, 
based  upon  the  new  appraisement."  Un- 
der this  law  the  right  was  reserved  to  the 
lessee  to  renew,  no  matter  if  it  should  ap- 
pear to  the  state  board  to  be  more  ad- 
vantageous to  the  state  to  sell  the  leased 
premises,  or  to  lease  the  same  to  third  par- 
ties. This  option  of  renewal  undoubted- 
ly caused  a  loss  to  the  state  In  some  in- 
stances. It  might  happen  that  it  would 
be  very  beneficial  to  the  public  to  have 
the  leased  premises  sold,  or  to  have  a  new 
lease  given  to  the  highest  bidder  after 
proper  advertisement,  as  provided  by  the 
amendment  of  1891.  Under  section  10  of 
the  act  of  1887  the  state  board  is  author- 
ised to  renew  the  lease  to  the  original 
lessee,  ir  the  board  should  deem  it  proper 
to  do  so.  But  the  absolute  light  of  the 
lessee  to  renew  was  taken  away, and  a 
new  lease  was  not  to  be  executed  to  him 
if  others  would  pay  a  greater  annual  rent- 
al for  the  land:  or  if,  In  the  Judgment  of 
the  state  board,  the  best  interests  of  the 
fund  to  which  the  land  belonged  required 
that  such  land  should  be  offered  for  sale, 
then  no  lease  should  be  made.  By  these 
changes  the  apparent  mischiefs  of  the  pre- 
vious law  are  provided  against;  and  we 
are  of  the  opinion  that  it  was  not  the  in- 
tention of  the  legislature,  In  adopting  the 
provisos,  to  destroy  or  impair  the  force  of 
the  first  sentence  of  the  section,  fixing  a 
limitation  of  five  years  upon  all  lenses. 

An  examination  of  the  various  legisla- 
tive enactments  bearing  npon  the  subject 
discloses  a  general  intent  on  the  part  of 
that  department  of  the  government  to 
limit  the  duratiou  of  time  for  which  the 
state  lands  may  he  leased.  By  the  act  of 
1881  this  limit  was  fixed  at  the  period  of 
20  years.  By  the  act  of  1887  the  right  to 
lease  for  a  period  of  20  years  was  taken 
away,  and  a  5-year  limitation  substituted, 
In  cases  of  farming  and  grazing  lands ;  the 
leasing  of  stone,  gas,  and  mineral  lands 
being  provided  for  by  section  81  of  the  lat- 
ter act.  By  the  terms  of  this  section  it  Is 
expressly  provided  that  such  lands  may 
be  leased  "  for  such  length  of  time  •  •  * 
as  the  commissioners  may  determine." 
At  the  oral  argument  it  was  N'^rgested 
that  tre  flve-year  limitation  was  explica- 
ble to  the  leasing  of  these  lands  as  well  a« 
to  the  agricultural  and  graslng  lands  of 
the  state;  the  argument  being  that  the 
discretion  as  to  time  given  the  board  was 
subject  to  the  five-year  limitation.  Un- 
der the  five-year  limitation  contained  in 
section  10  the  board  may,  at  its  option, 
lease  for  a  less*  period  than  five  years. 
Hence  to  construe  the  words,  "for  such 
length  of  time  *  ■  *  as  the  commis- 
sioners may  determine,"  as  meaning  for 
such  length  of  time,  not  to  exceed  five 
years,  would  be  to  give  no  effect  whatev- 
er to  the  language  of  section  8.  For  the 
reasons  already  given,  such  a  construc- 


•Laws  1887,  p.  381,  (Mills*  Ann.  St.  }  3634.) 


tion  cannot  be  indulged.  We  therefore 
agree  with  the  attorney  general  that  the 
five-year  limitation  does  not  apply  to  the 
leasing  of  such  lands.  The  practical 
construction  given  to  a  statute  by  the 
public  officers  of  the  state,  charged  with 
the  performance  of  public  duties  in  con- 
nection therewith,  Is  always  entitled  to 
consideration  In  cases  of  doubt.  In  this 
case  counsel  concede  that  the  conclusions 
which  we  have  reached  are  In  harmony 
with  the  construction  that  has  been  here- 
tofore placed  npon  .the  provisions  under 
consideration  at  all  times  by  the  officers 
of  the  executive  department. 


(18  Colo,  310) 

LAMBORN  v.  BELL. 

(Supreme  Court  of  Colorado.    April  17,  1893.) 

Eminent  Domain  —  Pbivatb  Use—  Water  Ditch 
—  Eleotbio  Light  Plant  —  Measobb  o»  Dam- 
ages. 

1.  Const,  art.  2,  8  14,  provides  that  private 
property  shall  not  be  taken  for  private  use  un- 
less by  consent  of  the  owner,  except  for  private 
ways  of  necessity,  and  except  for  reservoirs, 
drains,  flumes,  or  ditches,  on  or  across  the 
lands  of  others,  for  milling  purposes.  Article 
16,  8  7,  provides  that  all  persons  shall  have  the 
right  of  way  across  private  lands  for  the  con- 
struction of  ditches,  canals,  and  flumes  for  con- 
veying water  for  manufacturing  purposes. 
Held,  that  a  person  has  a  right  to  condemn  a 
right  of  way  over  private  lands  for  a  ditch  to 
carry  water  to  operate  an  electric  light  plant. 

2.  The  term  "milling,"  as  used  in  the  con- 
stitution, is  synonymous  with  the  word  "man- 
ufacturing," and  an  electric  light  plant  is  a 
manufacturing  establishment. 

3.  Since  the  statute  provides  that,  in  esti- 
mating the  value  of  the  property  taken,  the  ac- 
tual value  "at  the  time  of  the  appraisement" 
shall  be  awarded,  an  instruction  that  the  meas- 
ure of  damages  was  the  actual  value  of  the 
property  on  the  date  of  filing  the  petition  for 
condemnation,  is  reversible  error,  where  the 
owner  invokes  the  statutory  rule. 

Appeal  from  district  court.  El  Paso 
county. 

Proceeding  by  William  A.  Beil  against 
Bobert  H.  Lam  born  to  condemn  a  right  of 
way  across  defendant's  land  for  a  ditch  to 
carry  water  to  furnish  power  to  operate 
an  electric  light  plaut.  From  a  decree  for 
petitioner,  defendant  appeals.  Reversed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  GODDARD,  J.: 

A  bearing  was  had  before  a  jury  In  pur- 
suance of  the  provisions  of  the  eminent 
domain  act,  and  they  found  (1)  that  it 
was  and  Is  necessnry  for  petitioner  herein 
totukeand  appropriate  the  lands  of  de- 
fendant, described  In  the  petition  herein, 
for  the  purpose  of  furnishing  petitioner 
with  power  to  run  an  electric  plaut  to  gen- 
erate electricity  for  the  purpose  of  lighting 
the  town  and  buildings  of  Manitou  with 
electric  light;  (2)  that  It  was  and  Is  nec- 
essary for  petitioner  herein  to  take  and 
appropriate  the  lands  of  defendant,  de- 
scribed in  the  petition,  for  purposes  of  ir- 
rigating the  lands  of  petitioner  lying  under 
said  ditch  described  in  the  petition;  and 
assessed  the  actual  valueof  the  land  taken 
at  f  12.50. 

A.  B.  McKinley.  for  appellant.  Colburn 
&  Dudley,  for  appellee. 
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GODDARD,  J.,  (after  stating  the  facta.) 
The  quest  ions  presented  by  the  record  are: 
First.  Has  the  petitioner  a  right  to  con- 
demn a  right  ot  way  over  the  lands  of 
the  defendant  for  the  purpose  uf  carrying 
water  to  furnish  power  to  operate  an  elec- 
tric light  plant?  Second.  Hue  he  a  right 
to  have  a  ditch  across  said  land  for  Irriga- 
tion purposes  for  bis  own  use,  under  the 
facts  shown? 

The  first  proposition  depends  upon  the 
effect  to  be  given  to  the  following  consti- 
tutional provisions:  ."That  private  prop- 
erty shall  not  be  taken  for  private  use  un- 
less by  consent  ot  the  owner,  except  for 
private  ways  of  necessity,  and  except  for 
reservoirs,  drains,  flumes,  or  ditches,  on 
or  across  tne  lands  ot  others,  for  agricul- 
ture, mining,  milling,  domestic,  or  sanitary 
purposes."  Section  14,  art.  2,  Bill  of 
Rights.  "That  private  property  shall  not 
be  taken  or  damaged,  for  public  or  private 
use,  without  Just  compensation.  Such 
compensation  shall  be  ascertained  by  a 
board  of  commissioners  of  not  less  than 
three  freeholders,  or  by  a  Jury,  when  re- 
quired by  the  owner  of  the  pro|>erty,  in 
such  manner  as  may  be  prescribed  bylaw, 
and  until  the  same  shall  be  paid  to  the 
owner,  or  into  court  for  the  owner,  the 
property  shall  not  be  needlessly  disturbed, 
or  the  proprietary  rights  of  the  owner 
therein  divested;  and  whenever  an  at- 
tempt Is  made  to  take  private  property  for 
use  alleged  to  be  public,  the  question 
whether  the  contemplated  use  be  really 
public  shall  be  a  Judicial  question,  and  de- 
termined as  such  without  regard  to  any 
legislative  assertion  that  the  use  is  public." 
Section  15,  Id.  "The  water  of  every  nat- 
ural stream,  not  heretofore  appropriated, 
within  the  state  of  Colorado,  Is  hereby  de- 
clared to  be  the  property  of  the  public, 
and  the  same  is  dedicated  to  the  use  of 
the  peopleof  thestate,  aud  the  same  is  ded- 
icated to  the  use  of  the  people  of  the 
state,  subject  to  appropriation  as  herein- 
after provided."  Section  5, art.  16,  Mining 
and  Irrigation.  "The  right  to  divert  nn- 
appropri  a  ted  waters  of  a  n  y  na  t  u  r  a  1  s  t  rea  m 
to  beneficial  uses  shall  never  be  denied. 
Priority  of  appropriation  shall  give  the 
better  right  as  between  those  using  the 
water  for  the  same  purpose;  but  when  the 
waters  of  any  natural  stream  are  not 
sufficient  for  the  service  of  all  those  desir- 
ing the  use  of  the  same,  those  using  the 
waterfor domestic  purposesshall  have  the 
preference  over  those  claiming  for  any 
other  purpose,  and  those  using  the  wa- 
ter for  agricultural  purposes  shall  have 
preference  over  those  using  the  same  for 
manufacturing  purposes."  Section  6,  Id. 
"All  persons  and  corporations  shall  have 
the  right  ot  way  across  public,  private, 
and  corporate  lands  for  the  construction 
of  ditches,  canals,  and  flumes  for  the  pur- 
pose of  conveying  water  for  domestic  pur- 
poses, for  the  irrigation  of  agricultural 
lands,  and  for  mining  and  manufacturing 
purposes, and  for  drainage,  upon  payment 
of  Just  compensation."  Section  7,  Id.  It 
is  apparent  from  the  foregoing  provisions 
that  our  constitution  is.  in  certain  partic- 
ulars touching  the  right  to  take  private 
property  for  private  use,  exceptional, and, 
for  certain  enumerated  uses,  changes  the 


accepted  rule  that  the  use  to  which  private 
property  may  be  condemned  must  be  pub- 
lic. The  right  of  eminent  domain  is  an 
exercise  of  sovereign  power,  and  is  gen- 
erally conferred  by  legislative  enactment; 
yet  a  constitutional  provision  that,  in  ex* 
press  terms,  affirmatively  confers  the  right 
for  particular  uses  is  likewise  an  expres- 
sion of  the  sovereign  will,  and  grants  the 
right  as  effectually  as  if  expressed  in  an 
act  of  the  legislature,  and  can  be  enforced 
when  such  grant  is  supplemented  by  an  act 
of  the  legislature  providing  the  means  for 
its  exercise.  "A  constitution  is  but  a  high- 
er form  of  statutory  law, and  it  is  entirely 
competent  for  the  people,  if  they  so  desire, 
to  incorporate  into  it  self-executiug  enact- 
ments. These  are  much  more  common 
than  formerly,  the  object  being  to  pnt  it 
beyond  the  power  of  the  legislature  to 
render  them  nugatory  by  refusing  toenact 
legislation  to  carry  them  into  effect.  Pro- 
hibitory provisions  in  a  constitution  are 
usually  self-executing  to  the  extent  that 
anything  done  in  violation  of  them  is  void. 
But  instances  of  affirmative  self-executing 
provisions  are  numerous  in  almost  every 
modern  constitution."  Willis  v.  Sanita- 
tion Co.,  (Minn.)  50  N.  W.  Rep.  1111.  See. 
also,  State  v.  Weston,  4  Neb.  216;  Thomas 
v.  Owens,  4  Md.  189.  It  becomes  neces- 
sary, therefore,  to  determine  whether  the 
purpose  relied  on  In  this  proceeding,  as  ex- 
pressed in  the  first  proposition,  is  within 
the  class  of  uses  enumerated  in  section  14 
of  article  2,  and  section  7  of  article  16,  of 
the  constitution,  above  cited. 

It  is  insisted  by  counsel  for  appellant 
that  these  constitutional  provisions  should 
he  read  in  the  light  of  the  conditions  ex- 
isting at  the  time  tbey  were  adopted,  and 
be  construed  in  relation  to  the  evident 
purposes  they  were  intended  to  subserve; 
that  the  necessity  for  irrigation,  and  the 
paramount  Industry  of  mining,  were  in 
contemplation  by  the  framers  of  the  con- 
stitution, and  the  term  "milling"  was  used 
in  section  14  of  article  2  with  relation  to 
those  purposes,  and  its  meaning  should  be 
restricted  to  milling  ore  and  grain.  We 
think  the  term  "milling."  as  used  in  that 
provision,  should  be  given  its  modern  ac- 
ceptation, and  held  as  synonymous  with 
the  word  "manufacturing,"  if  not  of 
broader  signification,  and  including  that 
term.  Webster,  after  defining  the  word 
"mill,"  says:  "In  modern  usage,  the  term 
'mill '  includes  various  other  machines,  or 
combinations  of  machinery;  •  •  •  as 
cotton  mills,  •  •  *  fulling  mills,  *  •  • 
powder  mills,  etc.,  *  *  *  to  some  of 
which  the  term  4  manufactory '  or '  factory ' 
is  also  applied."  It  was  held  in  Carlin  v. 
Assurance  Co.,  57  Md.  515,  that  a  flouring 
mill  came  within  the  terra  "manufacturing 
establishment,"  as  used  in  a  policy  of  in- 
surance. In  discussing  this  branch  of  the 
case,  at  page  526,  Ritchie,  J.,  says:  "Tho 
right  of  the  plaintiff  to  run  his  mill  at 
night  depends  upon,  whether  the  mill  was 
a  4  manufacturing  establishment.'  •  •  • 
But  what  is  to  be  deemed  a  manufactur- 
ing establishment,  or,  in  other  words, 
what  is  the  signification  ot  the  verb  4 to 
manufacture.'  is  for  the  court  to  define. 
The  counsel  for  appellant  contended  that 
making  flour  from  wheat,  reasoning  from 
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the  etymology  of  the  word,  and  the  nature 
of  the  process,  is  not  manufacturing.  But 
whilst,  from  its  derivation,  the  primary 
meaning  of  the  word  'manufacture'  is 
making  with  the  hand,  this  definition  is 
too  narrow  for  its  present  use.  Its  mean- 
ing has  expanded  as  workmanship  and 
art  have  advanced;  so  that  now  nearly 
all  artificial  products  of  human  industry, 
nearly  all  such  materials  as  have  acquired 
changed  conditions  or  new  and  specific 
combinations,  whether  from  the  direct  ac- 
tion of  the  human  hand,  from  chemical 
processes  devised  and  directed  by  human 
skill,  or  by  the  employment  of  machinery, 
which,  after  all,  is  but  a  higher  form  ol  the 
simple  implements  with  which  the  human 
hand  fashioned  its  creations  in  ruder  ages, 
are  now  commonly  designated  as  '  manu- 
factured.' Burrill  defines '  to  manufacture,' 
*  the  process  of  making  a  thing  by  art,' 
and  cites  buller,  J.,  in  Boulton  v.  Bull,  2 
H.  Bl.  463,  471.  Abbott  gives  its  meaning 
as  *  whatever  is  made  by  human  labor, 
either  directly' or  through  the  instrumen- 
tality of  machinery.'  The  definition  in 
Webster  is, '  to  make  or  fabricate  from  raw 
materials  by  the  hand,  by  art,  or  machin- 
ery, and  work  into  forms  convenient  for 
use.'  Worcester  has,  in  substance,  the 
same  definition.  A  casedirectly  applicable 
is  that  of  Scbriefer  v.  Wood,  5  Blatcbf.215, 
in  which  animal  charcoal,  produced  by 
the  process  of  burning  bone,  in  the  same 
manner  that  woor]  is  exposed  to  the  ac- 
tion of  fire,  to  produce  common  charcoal, 
and  bone-dust,  produced  by  pulverizing  or 
grinding  bones,  are  decided  to  be  'manu- 
factures of  bone.*  The  question  here  con- 
sidered was  involved  in  that  case,  and  the 
decision  accords  with  the  view  we  have 
expressed.  We  think,  therefore,  that  plain- 
tiff's flour  mill,  driven  as  it  was  by  steam, 
and  furnished  with  a  middling  purifier, 
bran  duster,  belting,  and  other  machinery, 
was  clearly  a  'manufacturing  establish- 
ment."' We  cite  the  foregoing  at  length, 
as  it  upholds  our  view  of  the  meaning  to 
be  given  to  the  words  "manufacturing 
purposes,"  and  also  shows  that  the  pur- 
pose of  appellee  is  within  the  ordinary 
meaning  of  those  terms.  So  regarded,  the 
word  " manufacturing"  can  be  given  its 
well-understood  meaning,  and  come  clear- 
ly within  the  exceptions  enumerated  in 
section  14,  art.  2,  and  be  given  its  full  sig- 
nification in  section  7,  art.  16,  and  also  in 
section  6,  Id.,  wherein  it  is  designated 
as  one  of  the  beneficial  uses  for  which  an 
appropriation  of  water  may  be  made. 
With  this  view  the  different  sections  may 
be  harmonized  and  effect  given  to  both,  a 
result  always  to  be  reached  in  the  con* 
struction  of  such  instruments  if  practi- 
cable. "The  rule  applicable  here  is  that 
effect  is  to  be  given,  if  possible,  to  the 
whole  instrument,  and  to  every  section 
and  clause.  If  different  portions  seem  to 
conflict,  the  courts  mnst  harmonize  them, 
if  practicable,  and  must  lean  in  favor  of  a 
construction  which  will  render  every  word 
operative,  rather  than  one  which  may 
make  some,  words  idle  and  nugatory. 
This  rule  is  applicable  with  special  force 
to  written  constitutions, in  which  the  peo- 
ple will  be  presumed  to  have  expressed 
themselves  iii  careful  and  measured  terms, 


corresponding  with  the  immense  Impor- 
tance of  the  powers  delegated,  leaving  as 
11  ttle  as  possible  to  implication. "  Cooley, 
Const.  Lim.  72.  That  the  words  "manu- 
facturing purposes,"  used  in  these  several 
provisions,  should  be  taken  in  their  ordi- 
nary acceptation,  we  have  no  doubt;  and 
the  purpose  of  petitioner  coming  clearly 
within  their  ordinary  meaning,  we  are  to 
determine  whether  the  exercise  of  the  right 
is  available  to  bira  under  the  terms  of  sec- 
tion 7,  art.  16,  and  the  legislation  of  the 
Htate  upon  the  subject  of  eminent  domain. 
While  it  may  be  conceded  that  the  consti- 
tutional provision  is  not  self-executing  in 
the  sense  that  it  does  not  provide  the  man- 
ner in  which  compensation  can  be  as- 
sessed, it  nevertheless  does  confer  the  right 
in  express  terms;  and  it  only  remains  to 
be  determined  whether  provision  Is  made 
to  carry  out  such  right.  The  eminent  do- 
main act  provides  (section  2.  p.  201,  Laws 
1885)  "that  in  all  cases  where  the  right  to 
take  private  property  for  public  or  private 
use,  without  the  owner's  consent,  *  *  * 
has  been  heretofore,  or  shall  hereafter  be, 
conferred  by  general  laws  or  special  char- 
ter," etc.  The  constitutional  provision 
above  referred  to  must  certainly  be  re- 
garded as  a  general  la  w,  conferring  the 
right  within  the  language  of  this  section ; 
hence  the  act  providing  the  procedure  to 
ascertain  the  compensation  makes  the 
right  available,  and  the  question  whether 
the  constitutional  provision  is  or  is  not  in 
itself  self-executing  becomes  Immaterial. 
We  think,  under  the  provisions  cited,  the 
right  to  condemn  a  right  of  way  for  a 
ditch  over  appellant's  land  for  the  pur- 
poses designated  is  conferred,  and  that 
the  emineut  domain  act  provides  for  the 
exercise  of  that  right. 

The  further  question  of  the  right  of  peti- 
tioner, under  the  facts  in  evidence,  to  avail 
himself  of  this  right  for  irrigating  bis  land, 
is  not  sustained.  The  delay  of  two  years 
in  completing  the  ditch  to  such  land,  in 
view  of  the  admitted  fact  on  the  part  of 
petitioner  that  he  does  not  at  the  present 
time  need  the  same,  or  intend  to  utilise  it, 
is  a  virtual  abandonment  of  the  right  for 
tbat  purpose.  The  conrt  instructed  the 
Jury  that  tba  measure  of  defendant's  dam- 
ages was  the  true  and  actual  value  of  the 
property  taken  on  March  16, 1887,  which 
was  the  date  of  filing  the  petition  for  con- 
demnation. The  trial  for  the  purpose  of 
appraising  and  awarding  compensation 
and  damages  did  not  occur  until  March, 
1889.  By  statute  it  Is  provided  tbat,  in 
estimating  thevaineof  the  property  taken, 
the  true  and  actual  value  at  the  time  of 
the  appraisement  shall  be  allowed  and 
awarded.  The  statutory  rule  as  to  the 
time  ol  estimating  the  value  has  been  de- 
clared imperative  in  several  cases.  Rail- 
road Co.  v.  Allen,  18  Colo.  238,  22  Pac.  Rep. 
605;  Twin  Lakes  Hydraulic  Hold  Min. 
Syndicate,  Liin.,  v.  Colorado  M.  Railroad 
Co.,  16  Colo.  ],  27  Pac.  Rep.  258.  It  will  he 
observed  that  in  the  cases  cited,  as  in  this 
case,  the  statutory  rule  was  invoked  by 
tbe  owner;  and  in  such  case,  we  have  no 
doubt,  the  strict  statutory  rule  should  be 
enforced.  The  constitution,  art.  2,  §  15, 
guaranties  jost  compensation  to  the  owner 
when  property  is  taken  without  his  con- 
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sent,  and  this  right  mast  be  Jealously 
guarded.  If,  however,  there  should  be  a 
diminution  in  thevalne  of  property  sought 
to  be  taken,  pending  proceedings  under 
tbentatute  of  eminent  domain,  there  might 
be  some  question  whether  the  statutory 
rule  could  be  held  to  necure  just  compen- 
sation to  the  owner  within  the  meaning 
and  intent  of  the  constitution.  But  in 
thin  case,  the  owner  having  invoked  the 
statutory  rule,  the  trial  court  should  have 
directed  the  Jury  to  award  tbevalue  of  the 
property  at  the  time  of  the  appraisement. 
For  thin  error  the  Judgment  must  be  re- 
versed, and  cause  remanded. 


(18  Oolo.  340) 

RUST  et  al.  v.  CARPENTER  et  al. 
(Supreme  Court  of  Colorado.    April  17,  1803.) 
Vkndoh'8  Lien— Enfohcement— Bona  Fidb  Pub- 
chaskks— Estoppel. 

1.  Plaintiffs  conveyed  their  interest  In  cer- 
tain mining  claims  for  a  nominal  consideration, 
with  an  agreement  by  which  the  grantees  were 
to  effect  a  consolidation  of  plaintiffs'  claims 
with  other  conflicting  claims,  and  develop  the 
property;  the  price  to  remain  a  lien  on  tne  in- 
terest acquired  in  soch  consolidation  until  paid 
out  of  the  proceeds  from  the  development 
The  grantees  effected  the  consolidation,  and, 
before  the  agreement  providing  for  the  lien 
was  filed  for  record,  sold  their  interest  to  de- 
fendants. Held,  that  an  action  was  maintain- 
able in  equity  by  plaintiffs  to  have  it  deter- 
mined that  defendants  purchased  with  notice 
of  their  lien,  and  to  have  such  lien  established 
on  the  property,  as  against  defendants,  though 
it  is  not  yet  enforceable. 

2.  Since  whatever  title  defendants  hold  is 
derived  through  the  consolidation,  they  are  es- 
topped from  denying  that  the  consolidation  was 
fully  consummated. 

3.  Where  defendants  purchased  the  inter- 
est from  plaintiffs'  grantees,  not  only  with  no- 
tice of  their  agreement  with  plaintiffs,  but  also 
under  an  express  promise  to  carry  out  the 
same,  their  contention  that  the  amount  paid 
the  grantees  should  be  applied  in  reduction  of 
plaintiffs'  claim  cannot  prevail. 

Appeal  Irom  district  court,  Pitkin  coun- 
ty. 

Action  by  H.  N.  Carpenter  and  another 
against  William  A.  Rust  and  Henry  Paul 
to  have  It  determined  that  defendants 
purchased  certain  mining  claims  with  no- 
tice of  plaintiffs'  lien  thereon,  and  to  have 
such  lien  established  on  the  property. 
Judgment  was  entered  in  favor  of  plain- 
tiffs, and  defendants  appeal.  Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  GODDARD,  J.: 

The  appellees  conveyed  to  Byron  Shear 
and  1.  L.  Johnson  the  Boulder,  Nebraska, 
and  Topsy  lode  mining  claims,  situate  in 
Pitkin  county,  Colo.,  on  the  8th  day  of 
Aucust,  1888,  for  one  dollar  and  other 
valuable  considerations.  On  the  same 
date  an  agreement  was  entered  into  by 
the  respective  parties  wherein,  among 
other  things,  it  was  stipulated  that  an 
additional  $ 40,000  was  to  be  paid,  under 
certain  conditions  therein  specified,  as  a 
consideration  for  the  property.  That 
said  Shear  and  Johnson  should  procure 
a  consolidation  of  the  claims  so  conveyed 
to  be  made  with  the  Bushwhacker  and 
Alpine,  and  certain  portions  of  the  Iowa 
and  Joplin,  mining  claims;  that  this  sum 
ol  140,000  should  become  and  remain  a  lien 


upon  the  Interest  acquired  by  them  In  such 

consolidation,  until  fully  paid  from  the 
proceeds  of  such  Interest,  after  paying  the 
expenses  of  development.  That  Shear  and 
Johnson  should  use  reasonable  diligence 
in  working  and  developing  the  consol- 
idated properties  iu  a  manner  to  pay  said 
Indebtedness  as  soon  as  possible.  The 
deed  was  filed  for  record  the  18th  day  of 
August,  1888.  The  agreement  was  not 
filed  for  record  until  the  23d  day  of  No- 
vember; 1888.  On  the  10th  day  of  August, 
1888,  Shear  and  Johnson  entered  Into  a 
contract  whereby  the  Boulder,  Nebraska, 
and  Topsy  claims  were  consolidated  with 
the  Bushwhacker  and  Alpine  claims,  and 
It  was  agreed  that  deeds  should  be  made  by 
the  respective  parties  so  as  place  in  Shear 
and  Johnson  the  title  to  an  undivided  four 
tenths  of  the  consolidated  property.  Aft- 
erwards, and  on  the  31st  day  of  October, 
1888,  Shear  and  Johnson  executed  a  deed 
conveying  all  their  right,  title,  and  Inter- 
est in  and  to  said  consolidated  property  to 
William  R.  Rust,  which,  it  IS  alleged,  was 
placed  on  record  without  authority,  and 
in  violation  of  ao  agreement  between  the 
parties  thereto.  That  on  the  14th  day  of 
November,  1888,  Rust  executed  a  daed  con- 
veying said  interest  to  Henry  Paul.  It  is 
alleged  in  the  complaint  that,  at  the  time 
Rust  and  Paul  received  their  respective 
deeds,  they  bad  notice  of  the  agreement 
bet  ween  appellees  and  Shear  and  Johnson, 
and  purchased  with  full  knowledge  of  ap- 
pellees' rights  thereunder.  This  actlou  is 
brought  to  have  Rust  and  Paul  declared 
purchasers  with  notice,  and  that  they  be 
declared  to  hold  the  title  to  thefour tenths 
of  the  consolidated  property  subject  to 
a  lien  for  the  sum  of  $40,000,  as  provided 
In  the  agreement  between  Shear  and  John- 
son and  these  appellees,  and  that  defend- 
ant Paul  be  enjoined  from  conveying  the 
interest  except  subject  to  such  lien.  De- 
murrers were  interposed  by  appellants, 
setting  forth  as  a  ground  therefor  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  de- 
murrers were  overruled,  and  appellants 
unswered,  denying  the  allegations  of  the 
complaint.  Upon  the  trial  of  the  cause 
the  court  found  the  Issues  Joined  In  favor 
of  appellees,  and  rendered  a  judgment  as 
prayed  for  in  the  complaint.  From  this 
judgment,  Bust  and  Paul  prosecute  this 
appeal. 

Patterson  &  Thomas,  for  appellants. 
Oscar  Reuter,  for  appellees. 

GODDARD,  J.,  (after  stating  the  facts.) 
The  court  helow  found,  upon  the  evidence 
adduced,  that  Rust  and  Paul,  at  the  time 
of  their  respective  purchases  of  tbeinterest 
of  Shear  and  Johnson  in  the  consolida- 
tion, bad  notice  of,  and  purchased  with 
full  knowledge  of,  the  agreement  under 
which  appollees  sold  the  Boulder,  Ne- 
braska, and  Topsy  claims  to  Shear  and 
Johnson,  and  took  the  title  to  the  inter- 
est so  couveyed  sabject  to  appellees'  claim 
and  lien  thereon.  We  think  the  evidence 
fully  sustains  the  findings  of  the  court, 
and  with  this  view  shall  consider  the 
questions  presented  by  appellants'  assign- 
ment of  errors. 
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Tbe  first  In  order  and  importance  1b  the 
right  of  appellees  to  maintain  this  action. 
In  otber  words,  is  tbe  relief  sought  within 
the  Jurisdiction  of  a  court  of  equity? 
The  court  is  asked  to  declare  or  establish 
a  lien  at  a  time  when  it  is  not  enforceable, 
and  no  other  relief  is  asked,  or  can  be  had. 
It  is  strenuously  insisted  byconusel  for 
appellants  that  the  action  is  prematnre, 
and  that  the  facts  in  evidencedonot  show 
tbat  any  substantial  right  ol  appellees 
is  in  danger,  and  are  Insufficient  to  enti- 
tle them  to  the  relief  sought.  We  cannot 
agree  with  the  proposition  that  no  sub- 
stantial right  of  appellees  will  be  lost  if 
appellants,  or  either  of  them,  purchased 
the  interest  without  notice  of  appellees' 
claim.  The  fact  that  the  agreement  has 
since  been  placed  on  record  will  not  pre- 
vent Paol  from  conveying  a  title  clear  of 
appellees'  lien,  if  either  be  or  Rust  pur- 
chased the  interest  without  notice  thereof: 
and  it  is  therefore  of  vital  Importance  to 
appellees  that  it  be  shown  tbat  they  pur- 
chased with  notice,  and  to  have  tbe  facts 
ascertained,  and  their  right  to  a  lien  on 
tbe  property  established,  as  against  Rust 
aud  Paul,  in  this  proceeding,  although 
snch  lien  is  not  now  enforceable.  Tbe 
transaction  between  appellees  aud  Shear 
and  Johnson  was  entered  into  for  the 
purpose  of  disposing  of  appellees'  claims 
for  the  sum  of  $40,000 ;  such  sum  to  be  re- 
alized by  effecting  a  consolidation  with 
conflicting  claims,  and  the  development 
of  the  consolidated  property.  By  its 
terms  certain  duties  of  a  trnst  nature 
were  imposed  upon  Shear  and  .Tohnson, 
and  upon  the  performance  of  which  de- 
pended the  realization,  by  appellees,  of  the 
consideration  to  be  paid  for  their  proper- 
ty. These  duties  were— First,  to  perfect 
a  consolidation ;  and,  second,  to  develop 
the  property,  whereby  the  purchase  price 
agreed  to  be  paid  out  of  the  proceeds 
might  be  realized.  It,  in  effect,  placed  tbe 
title  to  tbe  property  in  Shear  and  John- 
son, to  enable  them  to  carry  out  these 
purposes.  The  claim  of  appellees,  there- 
fore, as  evidenced  by  this  agreement,  is 
something  more  than  a  more  lien  on  the 
Interest.  It  also  Includes  an  equitable 
right  In  the  property,  and  the  proceeds 
thereof,  to  the  extent  of  the  purchase 
price  agreed  to  be  paid  therefrom.  And 
any  one  purchasing  the  title  to  tbe  inter- 
est that  Shear  and  Johnson  acquired 
through  the  consolidation  of  appellees' 
property  with  other  claims,  with  notice  of 
tbe  agreement  between  them  and  appel- 
lees, must  take  snch  interest  subject  to  the 
performance  of  the  terms,  aud  burdened 
with  the  lien  therein  provided ;  otherwise, 
if  tbe  purchase  was  without  notice.  Ap- 
pellants deny  notice,  and  claim  to  hold  ti- 
tle to  the  interest  conveyed  by  Shear  and 
Johnson  freed  from  appellees'  claim  and 
lien.  With  such  a  substantial  right  assert- 
ed by  one  party,  and  denied  by  the  other, 
muat  appellees  lie  by,  and  wait  tbe  hap- 
pening of  conditions  upon  which  the  en- 
forcement of  their  claim  depends,  or  are 
they  entitled  to  have  their  right  declared 
and  established  so  tbat  it  may  be  made 
available  when  dne,  notwithstanding  the 
efflux  of  time,  and  the  death  of  witnesses? 
We  think  tbe  latter  the  correct  view,  and 
v.82p.no.l4— 63 


that  the  facts  in  evidence  bring  this  case 
within  equitable  cognisance,  under  the 
head  of  "Declarative  Remedies,"  as  de- 
fined by  Pomeroy  In  his  classification  of 
equitable  remedies,  as  follows:  "Declara- 
tive remedies,  or  those  whose  main  and 
direct  object  is  to  declare,  confirm,  and  es- 
tablish the  right,  title,  property,  or  estate 
of  tbe  plaintiff,  whether  it  be  equitable  or 
legal.  Tbe  remedies  Of  this  class  are  often 
granted  In  combination  with  others,  and 
in  fact  they  sometimes  need  otber  kinds  of 
relief  as  a  preliminary  step  to  make  them 
effective;  but,  on  the  other  band,  they  are 
often  granted  by  themselves,  uuconnected 
with  anything  else."  1  Pom.  Eq.  Jur.  93. 
While  we  find  no  adjndged  case  announc- 
ing thla  doctrine  in  a  case  similar,  in  all 
respects,  to  this,  yet,  in  principle,  we  think 
our  conclusion  is  sustained  by  the  lan- 
guage of  the  court  In  Boos  v.  Ewing,  17 
Ohio,  524.  In  that  case,  Boos  sold  a  certain 
lot  for  «1,200,— f 600  cash,  and  $600  to  be 
paid  in  six  years.  Certain  Judgment  credit- 
ors levied  upon  and  sold  the  lot  before  the 
six  years  had  elapsed  aud  the  deferred 
payment  became  due.  Before  the  confir- 
mation of  the  sale,  Boos  filed  his  bill,  set- 
ting forth  his  vendor's  lien,  and  asking 
that  sufficient  of  the  proceeds  of  tbe  sale 
be  set  aside  to  pay  his  claim,  or  that  the 
sale  be  confirmed  subject  to  his  lien.  Up- 
on objection  to  the  relief  being  granted, 
because  his  claim  was  not  due,  the  court 
say:  "It  Is  admitted  that  the  purchase 
money  is  not  due,  and  that  when  uue  it 
may  be  paid  wlthont  a  resort  to  this 
land,  or  the  fnnd  which  it  has  produced. 
But  is  tbat  any  reason  why  complainant 
should  lie  still,  and  see  his  securities 
swept  away,  by  being  placed  in  the  hands 
of  one  who  may  vest  the  tit'e  in  a  pur- 
chaser without  notice?  He  either  has  or 
has  not  a  Hen  upon  the  land.  If  be  has 
such  lien,  U  is  clearly  his  right  to  protect 
It.  No  one  can  compel  him  to  part  with 
it,  against  his  will,  nor  should  he  be 
turned  out  of  court  when  it  is  put  in  Jeop- 
ardy, and  will  be  lost,  or  the  loss  hazard- 
ed, irretrievably,  without  the  aid  of  the 
court."  So  in  this  case  appellees  "either 
have  or  have  not  a  lien  upon  the  proper- 
ty. "  If  they  have,  it  should  be  protected ; 
and  we  are  unable  to  conceive  a  state  of 
facts  that  wonld  more  Htrongly  Invoke 
the  power  of  a  court  of  equity  to  declare 
and  sustain  a  valuable  right,  that  may 
be  lost,  or  greatly  jeopardized,  if  tbe  aid 
of  the  court  Is  refused,  than  is  shown  in 
this  record. 

If  we  are  correct  in  the  view  tbat  the  re- 
lief prayed  Is  within  the  power  of  a  court 
of  equity  to  grant,  it  is  immaterial 
whether  a  proceeding  to  perpetuate  tes- 
timony was  available  to  appellees  or  not. 
As  this  remedy  is  more  effective  to  protect 
their  right,  and  prevent  imposition  upon 
subsequnt  purchasers,  the  appellants  are 
not  in  a  position  to  urge  tbe  further  ob- 
jection upon  which  they  rely  for  reversal, 
viz.  that  the  consolidation  was  not  per- 
fected. Whatever  title  they  hold  isderived 
through,  and  In  pursue uce  of,  tbe  consoli- 
dation, and  they  are  estopped  from  deny- 
ing that  the  consolidation  was  fully  con- 
summated. 

It  appearing  from  tbe  evidence  tbat  ap- 
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pellants  purchased  the  interest  from  Shear 
and  Johnson,  not  only  with  notice  of  their 
agreement  with  appellees,  but  also  under 
an  express  promise  to  recognize  and  car- 
ry out  the  same,  their  contention  that 
the  amount  paid  Shear  and  Johnson 
should  be  applied  to  the  reduction  of  ap- 
pellees' claim  cannot  prevail. 

We  think  the  action  Is  maintainable,  and 
that  the  proof  amply  sustains  the  conclu- 
sion of  the  court  below.  The  decree  is  ac- 
cordingly affirmed. 


(18  Colo.  337) 

RUNDLE  v.  CUTTING. 
(Supreme  Court  of  Colorado.  April  17,  1893.) 
Real-Estate  Brokeks—  Joint  Authority— Pow- 
bk  op  Individual. 

1.  Where  two  persons  are  by  parol  jointly 
authorized  to  sell  land,  one  of  them  cannot  sep- 
arately execute  the  agency. 

2.  A  contract  by  a  real-estate  agent,  where- 
by his  principal  is  to  convey  land  to  the  pur- 
chaser upon  payment  of  a  part  of  the  price  in 
cash  and  the  balance  within  20  days,  is  not 
within  the  terms  of  a  contract  whereby  the 
agent  is  authorized  to  procure  cash  purchasers, 
and  the  deeds  are  to  be  executed  by  a  third 
person,  to  whom  the  principal  has  given  a 
power  of  attorney. 

3.  Where  an  agency  to  sell  land  has  ex- 
pired by  express  limitation,  a  subsequent  execu- 
tion thereof  is  invalid. 

Appeal  from  district  court,  Arapahoe 
county. 

Action  to  quiet  title  by  Robert  Fulton 
Cutting  against  Thomas C.  R nn die.  From 
a  judgmentfor  plaintiff,  defendant  appeals. 
Affirmed. 

G.  G.  Symes  and  E.  W.  Waybright,  for 
appellant.   Wolcott  &  Vaile,  for  appellee. 

HAYT,  C.  J.  On  the  9th  day  of  July, 
1885,  one  William  H.Steveus  was  the  own- 
er In  fee  of  several  hundred  lots  in  Windsor 
Heiahts,  an  addition  to  the  city  of  Denver. 
On  that  day  he  made  an  oral  contract 
with  Assyria  Hall  and  Edward  A.  Reser, 
jointly.  By  the  terms  of  this  contract 
Hall  and  Reser,  jointly,  were  authorised 
to  contract  for  the  sale  of  the  whole  or 
any  of  these  lots,  and  pay  the  proceeds  to 
Joseph  A.  Thatcher,  who  was  duly  em- 
powered to  execute  the  necessary  convey- 
ances. Stevens  bad  acquired  title  as  a  re- 
sult of  foreclosure* proceedings,  and  a  num- 
ber of  prior  purchasers  were  claiming  the 
right  to  redeem  certain  lotsfrom  such  fore- 
closure, and  it  was  agreed  that  all  such 
purchasers  should  have  the  right  to  re- 
deem upon  the  payment  of  the  sum  of 
eight  dollars  per  lot,  to  Mr.  Thatcher, 
within  a  reasonable  time.  It  was  further 
agreed  that  whenever  the  sum  of  $10,000, 
with  interest  from  July  9,  1885,  should  be 
paid  to  Mr.  Thatcher  under  the  agree- 
ment, the  balance  of  the  property  should 
be  deeded  to  Hall  and  Reser.  The  time  in 
which  this  might  be  done  was  limited  to 
one  year.  In  pursuance  of  this  oral  agree- 
ment, Stevens  executed  a  power  of  attor- 
ney to  Thatcher,  also  giving  him  a  letter 
of  instructions  with  reference  to  the  mat- 
ter. The  letter  reads  as  follows,  vis.: 
"Denver.  Colo.,  July  9.  1*85.  Joseph  A. 
Thatcher,  Esq.,  City— My  Dear  Sir:   I  in- 


close herewith  power  of  attorney  authoris- 
ing you  to  make  deeds  for  me  and  In  my 
name  for  the  lots  included  in  the  tract  of 
land  described  in  the  power  of  attorney. 
The  deeds  are  to  be  made  and  delivered  by 
order  of  Assyria  Hall  on  receipt  of  the 
purchase  mouey  for  said  lots,  until  you 
have  received  in  the  aggregate  as  purchase 
money  on  said  lots  the  sum  of  ten  thou- 
sand dollars,  (f 10,000,)  with  Interest  from 
the  ninth  day  of  July,  1885,  at  ten  percent., 
and  after  you  shall  have  received  the  sum 
of  ten  thousand  dollars,  the  balance  of 
said  property  remaining  unsold  to  the 
said  Assyria  Hall  or  order, in  payment  for 
his  commissions  and  expenses  in  making 
the  sale  of  said  property,  provided,  that 
you  are  to  make  no  deeds  for  lots  without 
receiving  at  least  the  sum  of  eight  dollars 
($s.00)  in  cash  for  each  lot  sold  until  you 
shall  have  received  the  ten  thousand  dol- 
lars, (f 10,000,)  and  Interest  as  aforesaid. 
Limitation  by  lapse  of  time,  one  year,  sub- 
ject to  revocation.  [Signed]  W.  H.  Ste- 
vens. "  At  the  expiration  of  the  year  only 
a  small  number  of  lots  had  been  sold.  A 
number  of  parties,  at  the  instance  of  their 
attorney,  Mr.  Waybright,  had,  however, 
taken  advantage  of  the  option,  and  re- 
deemed. Hall  and  Reser  sold  a  few  lots, 
and  deeds  to  such  lots  were  made  at  the 
request  of  Hall,  by  Mr.  Thatcher,  under  bis 
power  of  attorney.  About  December  27, 
1886,  Hall,  claiming  that  the  contract  bad 
expired  by  limitation,  made  a  sale  of  the 
lots  then  remaining  unsold  to  appellee,- 
Cutting,  subject  to  the  approval  of  Ste- 
vens. Stevens,  having  affirmed  the  sale, 
directed  Thatcher  to  deed  the  property. 
In  accordance  wltb  these  directions, 
Thatcher,  by  authority  of  the  power  of 
attorney  theretofore  executed  to  him, 
deeded  the  property  to  Cutting.  This 
deed  bears  date  February  29,  1887.  The 
negotiations  leading  up  to  it  were  con- 
ducted by  oue  Chamberllu,  acting  for  and 
in  behalf  of  the  grantee.  On  December  27, 
18S6,  Reser,  assuming  to  be  acting  under 
the  original  contract,  also  sold  the  proper- 
ty to  appellant,  Rundle.  Upon  this  sale 
Rundle  paid  him  f  100  of  the  purchase  price 
in  cash,  aud  agreed  to  pay  the  balance 
within  20  days  thereafter.  Reser  gave  re- 
ceipt for  amount  paid,  in  which  It  was 
stated  that  Stevens  was  to  furnish  ab- 
stract sbowlnga  clear  title  within  10  days, 
and  to  execute  a  deed  with  full  covenants 
of  warranty;  balance  of  purchase  price  to 
be  paid  within  20  days.  This  paper  was 
signed  by  Reser  as  agent  for  Stevens.  A 
few  days  thereafter,  and  as  soon  as  Run- 
dle learned  of  the  sale  to  Cutting  through 
Chamberlin,  he  caused  this  receipt  to  be 
recorded  in  the  office  of  the  county  clerk 
and  recorder  of  Arapahoe  county.  The 
present  action  was  instituted  by  Cutting 
against  Rundle  to  remove  the  cloud  upon 
the  title  of  the  former. 

In  determining  the  questions  presented 
we  shall  first  consider  whether  or  not 
Reser  had  the  right  at  any  time  to  sell  the 
property  in  controversy,  as  the  agent  of 
Stevens.  If  we  look  to  the  oral  agreement 
solely,  It  is  apparent  that  such  right  was 
not  thereby  conferred.  The  evidence 
shows  that  if  any  agency  was  in  fact  given 
orally  by  Stevens  it  was  a  joint  agency  to 
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Hall  and  Reser,  aud  Reser  alone  could  not 
execute  tbe  power.  This  is  undoubtedly 
the  general  rule  of  the  common  law,  and 
although,  in  commercial  transactions, 
this  rule  is  in  some  instance;*  relaxed  for 
general  convenience  in  favor  of  trade,  such 
modification  has  never  been  extended  to 
cases  like  that  now  under  consideration. 
Story,  Ag.  (8th  Ed.)  §  42;  Insurance 
Co.  v.  Wilcox.  57  III.  185;  Salisbury  v. 
Brisbane,  61  N.  Y.  617;  Railroad  Co.  v. 
Stewart,  25  Iowa.  115;  Johnston  v.  Bing- 
ham, 9  Watts  &  S.  56;  Kupter  v.  Parish, 
12  Mass.  185;  Bank  v.  Beirne,  1  Grat.  226. 
If  welook  to  the  written  Instruments,  they 
are  against  tbe  agency  of  Reser,  rather 
than  in  his  favor.  Again,  Stevens  did  not 
authorize  any  one  to  make  sucb  a  contract 
as  tbe  one  entered  into  by  Reser  with  Run- 
die.  The  agency  given  only  authorized  the 
procurement  of  cash  purchasers;  Thatch- 
er being  the  agent  appointed  by  Stevens, 
with  the  consent  of  all  parties,  to  receive 
the  money  and  execute  tbe  deeds.  By  the 
terms  of  tbe  contract  made  by  Reser,  the 
property  was  to  be  tied  up  for  at  least  20 
days,  during  which  time  other  purchasers 
were  to  be  prevented  from  buying.  Speer 
v.  Craig,  16  Colo.  478,  27  Pac.  Rep.  891.  In 
addition  to  tbe  foregoing,  tbe  term  of  such 
agency  as  was  in  fact  created  had  expired 
by  express  limitation,  prior  to  the  time  of 
the  attempted  sale  by  Reser.  Tbe  Judg- 
ment of  the  district  court  must  be  affirmed 
without  reference  to  the  question  raised 
by  appellee  upon  the  statute  of  frauds.  It 
would  be  a  work  of  supererogation  to  fol- 
low counsel  into  that  field  of  Investiga- 
tion in  this  case.  Affirmed. 


(6  Wash.  173) 

STAVER  &  WALKER  v.  MISSIMER  et  al. 
(Supreme  Court  of  Washington.   March  29, 
1803.) 

Contract— Consideration—  Forbearance  to 
Sub— How  Enforced. 

1.  An  order  for  the  payment  of  money, 
given  by  a  debtor  to  his  creditor,  and  accepted 
by  the  drawee,  is  a  sufficient  consideration  for 
an  agreement  by  the  creditor  to  forbear  suing 
on  the  original  debt  for  a  specified  time;  and 
the  fact  that  a  portion  of  such  debt  was  not 
due  when  the  order  was  given  and  accepted  is 
immaterial. 

2.  A  promise  to  forbear  to  sue  on  a  debt 
for  a  specified  time,  based  on  a  sufficient  con- 
sideration, may  be  pleaded  in  bar  to  an  action 
brought  before  the  expiration  of  such  time; 
and  the  debtor  need  not  resort  to  a  separate  ac- 
tion for  damages  for  breach  of  the  promise,  or 
plead  his  damages  as  a  set-off  in  the  original 
action. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court.  Snohomish 
connty ;  John  C.  Denuey  Judge. 

Action  by  Staver  *  Walker,  a  corpora- 
tion, agaiust  C.  A.  Missimer  and  H.  W.  Ill- 
man,  partners,  etc.,  to  foreclose  two  mort- 
gages. From  a  judgment  In  defendants' 
favor  and  from  an  order  overruling  plain- 
tiff's demurrer  to  the  answer,  plaintiff 
appeals.  Affirmed. 

The  complaint  alleged  a  balance  of 
91,782.81  to  be  due  on  two  mortgages,  given 
to  secure  the  sum  of  f 2,044,  evidenced  by 
four  notes,  each  note  dated  November  10, 


1890,— one  for  f500.  doe  March  10,  1891; 
one  for  $500,  due  May  10,  1891;  one  for 
9500,  due  July  10, 1891;  and  one  for  9544 
due  August  10, 1891,— the  first  note  having 
been  paid  prior  to  tbe  commencement  of 
suit.  In  their  answer,  defendants  admit 
the  amount  claimed  in  the  complaint  to 
be  unpaid,  but  allege  as  affirmative  de- 
fense that  prior  to  October  26, 1891.  the  de- 
fendants were  further  Indebted  to  tbe 
plaintiff  upon  two  unsecured  notes,— one 
for  9330,  due  October  1, 1891.  and  one  for 
9486.97,  due  November  1,  1891,— and  also 
an  unsecured  open  account;  and  they 
further  allege  that  on  said  26th  day  of  Oc- 
tober, 1891,  the  said  plaintiff  entered  into 
an  agreement  with  the  defendants  to  take 
an  accepted  order  for  $1,000  on  Eliza  J. 
Blackman  and  Fannie  L.  Churchill,  to  be 
applied  upon  said  anseenred  notes  and 
said  open  account  when  paid,  and  extend 
the  time  of  payment  on  said  secured  notes 
and  mortgages  for  one  year  from  tbe  said 
26th  day  of  October,  1891.  Defendants 
further  allege  that  in  pursuance  of  said 
alleged  agreement  the  following  order 
for  91,000  was  given,  and  paid  as  shown 
by  the  Indorsements  thereon : 

"  Snohomish, Wash.,  Oct.  26th,  1891 .  Pay 
to  tbe  order  of  Staver  &  Walker  one  thou- 
sand dollars  on  lumber  furnished  by  us, 
provided  that  amount  be  furnished  by  us, 
and,  if  not,  then  such  less  amount  as  may 
be  furnished.  It  is  understood  that  five 
hundred  dollars  of  this  order  becomes  due 
within  thirty  days  from  dato  hereof,  and 
the  balance  within  thirty  days  thereafter, 
and  to  beaubjectto  the  same  liabilities 
and  regulations  as  If  the  amount  were 
paid  to  us.  Missimer  &  Illman.  Per  Mis- 
simer. To  Eliza  J.  Blackman  and  Fan- 
nie L.  Churchill." 

Indorsed  across  the  face  in  red  Ink : 

"Accepted  October  26th,  1891.  Mrs.  E. 
J.  Blackmail.    Fannie  L.  Churchill." 

Indorsed  on  back : 

"December  9th,  1891,  five  hundred  dol- 
lars paid  on  within  acceptance.   Staver  & 
Walker  Co. 
Feby.  16th,  1892,  paid  on 

within         -        -        -  9   250  00 
Mcb.  2d,  1892,  paid  on  with- 
in ...  250  00 


91.000  00 

"Bell  &  Austin, 
"Attorneys  for  Staver  &  Walker." 
Plaintiff  demurred  to  said  answer  for 
tbe  reason,  and  on  the  ground,  that  the 
same  did  not  state  facts  sufficient  to  con- 
stitute a  good  and  valid  defense  to  said 
action.  The  demurrer  was  overruled. 
Plaintiff  replied,  denying  the  agreement 
to  extend  tbe  time  of  payment  to  October 
26,  1892,  as  alleged  in  said  answer,  or  to 
any  other  time. 

Bell  &  Austin,  for  appellant.  Ault  & 
Mnnns,  for  respondents. 

DUNBAR,  C.J.  So  far  as  the  testimony 
in  this  case  Is  concerned,  it  is  very  conflict- 
ing; but  considering  all  the  circumstances 
in  the  case,  especially  the  fact  that  appel- 
lant received  additional  security  by  the  ar- 
rangement which  was  made,  and  the  cir- 
cumstances under  which  it  was  made,  we 
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do  not  feel  Justified  lu  disturbing  the  find- 
ings of  the  trial  judge,  who  had  the  wit- 
nesses before  him  in  the  trial  of  the  cause. 
The  Ipgal  questions  are  raised  by  the  de- 
murrer to  the  answer;  the  appellant  con- 
tending (1)  that  the  answerfailed  to  state 
any  consideration  for  the  alleged  agree- 
ment to  forbear  to  sue;  (2)  that  a  cove- 
nant not  to  sue  for  a  limited  time  cannot 
be  pleaded  as  a  bar  to  the  action. 

As  to  the  first  proposition,  appellant 
admits  that  payment  of  a  note  before  the 
note  becomes  due  is  sufficient  considera- 
tion for  a  promise  or  agreement  to  for- 
bear to  sue,  but  asserts  that  an  order  on 
a  third  person,  and  especially  a  condi- 
tional order,  is  not  payment,  and  In  no 
way  changes  the  relation  of  the  parties 
until  payment  thereon  is  made,  except  to 
extend  the  timeof  payment  until  the  order 
is  payable.  The  answer  in  this  case,  how- 
ever, does  not  set  up  a  conditional  order, 
but  alleges  that  an  order  was  given  and 
accepted,  and  such  an  order  as  was  agreed 
upon  by  the  parties;  and,  so  far  as  the 
merits  of  the  case  are  concerned,  the  order 
was  paid,  and  respondents  given  credit 
for  the  amount.  The  answer  also  alleges 
that  a  portion  of  the  debt  was  not  due. 
The  fact  that  it  would  have  been  due  in  a 
short  time  does  not  change  the  principle  of 
law.  After  the  acceptance  of  this  order 
by  Blackman  and  Churchill,  appellant 
could  have  maintained  an  action  agaiust 
them  for  the  amount  accepted,  and  it  can 
make  no  difference  whether  the  order  was 
taken  as  absolute  payment,  or  as  security 
for  an  unsecured  debt.  It  Is  certainly 
sometimes  a  very  great  advantage  and 
benefit  to  creditors  to  secure  their  unse- 
cured accounts,  and  the  value  of  the  con- 
sideration is  frequently  equal  to  the  full 
value  of  the  debt  secured.  "A  considera- 
tion has  been  well  defined  as  consisting  of 
'any  act  of  plaintiff  from  which  the  de- 
fendant or  a  stranger  derives  a  benefit  or 
advantage.'  *  *  •  It  is  not  necessary 
that  a  benefit  should  accrue  to  the  person 
making  the  promise;  it  is  sufficient  that 
something  valuable  flows  from  the  person 
to  whom  it  Is  made,  or  that  he  Buffers 
some  prejudice  or  inconvenience,  and  that 
the  promise  lathe  inducement  to  the  trans- 
action." 5  Lawson,  Rights,  Item.  &  Pr.  $ 
2244.  It  Is  alleged  in  the  answer  that  the 
promise  was  the  inducement  to  the  trans- 
action, and,  outside  nf  the  benefits  flow- 
ing to  the  creditor  from  the  transaction. 
It  is  evident  that  the  giving  of  this  order 
would  be  something  of  an  inconvenience 
to  business  men  situated  as  these  respond- 
ents were  at  that  time.  We  think  there 
was  a  sufficient  consideration  to  support 
the  agreement  to  extend  the  time,  and  the 
authorities  overwhelmingly  support  this 
contention. 

On  the  wecoiid  propositIon.it  is  contend- 
ed by  appellant  that  the  respondents' rem- 
edy for  a  breach  of  promise  not  to  sue  is 
a  claim  for  damages,  and  that  the  agree- 
ment cannot  be  pleaded  as  a  bar  to  the  ac- 
tion. Jt  seems  to  us  that,  outside  of  the 
fact  that  proof  could  only  be  made  of 
damages  whieh  bad  already  accrued  at 
the  time  of  the  commencement  of  the  ac- 
tiou,  and  which  for  that  reason  would,  in 
a  great  many  cases,  be  an  entirely  inade- 


quate remedy,  It  is  marking  ont  a  crooked 
path  for  litigants  to  travel,  and  one  that 
was  in  no  wise  contemplated  by  tbeircon- 
tract.  The  law,  in  construing  a  contract, 
adopts  rules  to  ascertain  the  intention  of 
the  parties  to  the  contract, and  when  that 
Intention  is  ascertained,  if  it  is  a  contract 
which  the  parties  had  a  right  to  make,  the 
law  will  simply  enforce  it  so  as  to  make 
effective  such  ascertained  Intention,  and 
will  not  make  anotherand  a  different  eon- 
tract  for  the  parties,  and  prescribe  differ- 
ent remedies  and  different  penalties.  In 
this  case  the  contract  was  a  plain  one. 
The  terras  were  that  suit  should  not  be 
brought  for  one  year.  Why  should  it  not 
be  as  plainly  enforced  *  If  the  contract  Is 
to  be  given  force  at  all,  it  ought  to  be 
given  the  same  force  as  the  original  con- 
tract. There  Is  just  as  much  reason  in 
holding  that  the  defense  to  an  action  on  a 
note  before  it  becomes  due  on  the  original 
contract  must  be  confined  to  a  claim  for 
damages,  as- there  is  to  bold  that  the  de- 
fense where  the  agreement  as  to  time  has 
been  changed  must  be  so  restricted.  In 
each  instance  it  Is  purely  aud  simply  a 
question  of  the  maturity  of  the  note.  No 
one  would  have  questioned  their  right,  un- 
der this  agreement,  to  take  the  old  notes 
up,  and  give  new  ones  for  the  same 
amounts  due  one  year  from  date.  That 
was  in  substance  what  they  did.  and  di- 
rectness. Instead  of  circumlocution,  in  ad- 
ministering the  law  ought  to  bo  the  policy 
of  the  courts.  We  are  aware  that  there  is 
a  great  conflict  of  authority  on  this  ques- 
tion, some  cases  holding  that  the  remedy 
is  by  damages  in  a  separate  action,  while 
others,  to  avoid  multifariousness  of  suits, 
have  been  driven  to  a  more  inconsistent 
practice  of  compelling  the  defendant  to  al- 
lege bis  damages  in  the  original  action, 
while  still  others  have  enforced  the  con- 
tract that  was  made  by  the  parties.  The 
leading  case  supporting  the  last  practice  is 
Robinson  v.  Godfrey,  2  Mich.  408,  where  it 
Is  pointedly  held  that  the  promise  operates 
directly  apon  the  original  contract,  and 
to  bar  an  action  brought  upon  said  con- 
tract before  the  time  limited  expires.  The 
court  in  that  case,  in  an  exhaustive  opin- 
ion, reviews  the  authorities,  and  points 
out  the  manner  in  which  courts  have  been 
misled  that  have  sustained  the  opposite 
view ;  and.  in  referring  to  the  decisions  In 
certain  cases  sustaining  the  view  that  the 
promise  was  a  bar,  viz.  Tatlock  v.  Smith. 
19  E.  C.  L.  158,Stracy  v.  Bank,  Id.  337,  and 
Allies  v.  Probyn,  2  Cromp.  M.  &  R.  408, 
says:  "These  cases  seem  to  establish  the 
proposition  that  agreements  not  to  sue, 
and  in  the  same  manner  agreements  to  ex- 
tend the  credit,  operate  directly  upon  the 
rights  and  obligations  of  the  parties  to 
the  contract,  and,  as  the  case  may  be,  de- 
stroy or  snapeud  the  remedy.  Indeed,  it 
seems  to  ns  that  the  opposite  view  con- 
tended for  makes  a  distinction  where 
none  exists,  violates  all  legal  analogies, 
frustrates  the  real  intent  of  the  parties, 
and  makes  the  court  an  instrument  of 
manifest  wrong  and  injustice."  To  the 
same  effect,  Blair  v.  Reid,  20  Tex.  311,  and 
Leslie  v.Conway,  59  Cal.  442.  In  many 
other  cases  the  right  to  plead  the  promise 
in  bar  seems  to  have  been  unquestioned, 
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(lie  only  contention  being  over  tbe  ques- 
tion of  consideration.  This  is  a  newques- 
tlou  in  this  state,  and, being  un trammeled 
by  precedent,  we  feel  free  to  adopt  the  role 
that  seems  to  us  to  be  the  most  nearly  in 
accord  with  the  general  principles  of  law 
applied  by  courts  to  tbe  construction  and 
enforcement  of  contracts;  and  we  there- 
fore decide  that  a  promise  to  forbear  to 
sne  for  a  definite  time,  wberethe  promise 
is  based  upon  a  sufficient  consideration, 
can  be  pleaded  in  bur  to  the  action.  No 
error  appearing,  tbe  Judgment  is  affirmed. 

STILES  and  SCOTT,  JJ.,  concur. 
HOTT,  J.,  dissents.  ANDERS,  J.,  not 
sitting. 


(6  Wash.  178) 
ZINTEK  et  aL  t.  STIMSON  MILL  CO. 
(Supreme  Court  of  Washington.   March  29, 
1893.) 

Neqlioenck  of  Vice  Principal — Yard  Boss. 
A  yard  boss,  who  has  entire  control  of  a 
mill  yard,  hires  and  discharges  workmen,  and 
superintends  the  piling  of  lumber,  is  not  a  fel- 
low servant  of  such  workmen,  bnt  represents 
the  master;  and  the  master  is  liable  for  the 
death  of  one  of  such  workmen,  killed  by  the 
falling  of  lumber  negligently  piled  under  the 
direction  of  the  yard  boss. 

Appeal  from  superior  court,  King  coun- 
ty; K.  Osborn,  Judge. 

Action  by  Francisca  Zintek  and  others 
against  the  Stlmson  Mill  Company  for  tbe 
death  of  Alexander  Zintek  while  in  defend- 
ant's employ.  From  a  Judgment  of  non- 
suit, plaintiffs  appeal.  Reversed. 

Turner  &  McCutcheon,  for.  appellants. 
Stevens,  Seymour  &  Sbarpsteln,  for  re- 
spondent. 

SCOTT,  J.  This  action  was  brought  by 
the  plaintiffs  to  recover  damages  of  the 
defendant  for  negligently  causing  the 
death  of  Alexander  Zintek,  who  was  at 
the  time  performing  labor  for  tbe  defend- 
ant at  its  mill  yard  at  Ballard,  in  King 
county.  At  the  conclusion  of  the  plain- 
tiffs' case,  tbe  court  below  granted  a  mo- 
tion for  a  nonsuit,  on  the  grounds  that 
the  deceased  and  one  O.  C.  Nelson,  under 
whom  he  was  working,  were  fellow  serv- 
ants, and  because  no  negligence  bad  been 
proven  against  tbe  defendant.  Tbe  evi- 
dence shows  that  the  deceased  and  one 
John  Marzillger,  at  the  time  of  tbe  in- 
jury, were  engaged  in  removing  a  pile  of 
lumber,  and  were  working  under  said  Nel- 
son, who  was  then,  and  had  been  for  a 
long  time  prior  thereto,  yurd  boss  in  said 
mill  yard.  Near  the  lumber  which  the  de- 
ceased and  Marzillger  were  removing  was 
another  pile  of  lumber,  which  had  been 
placed  there  while  Nelson  was  yard  boss, 
as  aforesaid.  Tbe  evidence  shows  that 
this  lumher  had  been  negligently  piled, 
particularly  from  the  bottom  for  some 
distance  up,  and  that  it  had  been  carried 
to  a  height  of  16  feet  or  more.  After  the 
deceasea  and  Marzillger  had  nearly  re- 
moved the  lumber  from  tbe  pile  upon 
which  they  were  at  work,  a  portion  of 
tbe  opper  part  of  this  pile  which  had  been 
negligently  constructed  broke  off  and  fell 


oTer,  and  in  falling  caught  the  deceased, 
and  Injured  him  so  severely  that  he  died 
from  tbe  effects  thereof.  There  was  testi- 
mony to  show  that  said  yard  boss  had 
entire  control  of  the  yurd,  that  be  hired 
and  discharged  workmen,  and  that  the 
workmen  about  the  yard  worked  under 
his  orders;  and  also  to  show  that  it  was 
the  duty  of  said  yard  boss  to  superintend 
the  piling  of  the  lumber  in  the  mill  yard. 
He  performed  no  labor  himself,  such  us 
handling  lumber,  but  had  charge  of  the 
yard,  and  superintended  the  workmen 
and  the  management  of  the  yard.  No 
claim  was  made  by  the  respondent,  in  its 
brief  or  upon  tbe  argument,  that  there 
was  any  contributory  negligence  upon  the 
part  of  the  deceased.  It  seems  to  us  that 
the  deceased  aud  said  Nelson  cannot  be 
held  to  have  been  fellow  servants,  under 
the  circumstances  of  this  case,  by  much 
the  greater  weight  of  the  authorities,  (see. 
1  Shear.  &  R.  Neg.  §§  224-226  et.  seq.,  and 
cases  cited;)  and  there  was  proof  of  neg- 
ligence upon  the  part  of  Nelson  sufficient 
to  go  to  the  jury.  It  was,  therefore,  error 
to  nonsuit  the  plaintiffs.  The  judgment 
is  reversed,  and  cause  remanded. 

DUNBAR,  C.  J.,  and  ANDERS,  J.,  con- 
cur. 


(6  Wash.  170) 

BAST     HYSOM  et  al. 
(Supreme  Court  of  Washington,   March  29, 
1893.) 

Appeal— Objection  not  Raised  Below— Judg- 
ment by  Default — Vacation. 

1.  On  appeal  from  an  order  denying  a  peti- 
tion to  open  a  judgment  rendered  against  pe- 
titioner by  default,  an  objection  that  the  same 
matter  had  previously  been  determined  ad- 
versely to  petitioner  on  his  motion  in  the  orig- 
inal action  to  vacate  the  judgment  is  not  avail- 
able, where  it  was  not  raised  in  the  court  be- 
low, and  the  parties  went  to  trial  on  the  peti- 
tion on  the  merits. 

2.  A  judgment  by  default  for  $1,359  should 
be  vacated  where  only  $200  was  claimed  by 
plaintiff  before  suit,  and  defendant  has  a  de- 
fense even  for  this  amount,  and  is  inexpe- 
rienced in  the  law,  and  he  received  information 
from  one  of  plaintiffs  attorneys "  that  he  need 
not  appear  and  plead  to  the  action  until  the 
succeeding  term  of  court. 

Appeal  from  superior  court,  Snohomish 
county;  John  C.  Denney,  Judge. 

Petition  by  Engelbert  Bast  to  vacate  a 
judgment  by  default  rendered  against  him, 
and  in  favor  of  Cornelius  B.  Hysom,  Adel- 
bert  Folsom,  and  D.  H.  Moore.  From  an 
order  denying  tbe  application,  petitioner 
appeals.  Reversed. 

Bell  &  Austin,  for  appellant.  Black  & 
Edwards,  for  respondents. 

SCOTT,  J.  On  the  21st  day  of  April, 
1892,  judgment  was  rendered  by  the  su- 
perior court  of  Snohomish  county  in  favor 
of  the  respondents  Cornelius  B.  Hyson  and 
Adelbert  Folsom,- against  the  appellant, 
by  default, for  the  sura  of  $ 1,359.  Tbe  pro- 
cess in  said  action  was  served  on  appel- 
lant on  tbe  31st  day  of  March,  1H92.  Ap- 
pellant moved  to  vacate  the  judgment 
upon  the  grounds  that  be  had  not  ap- 
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peared  and  pleaded  within  tbe  time  pre- 
scribed through  inadvertence  and  excae- 
able  neglect,  and  because  one  ot  the  attor- 
neys for  the  respondents  had  represented 
to  him  that  said  cause  would  not  come  on 
for  hearing  until  the  June  term  of  said 
court,  and  that  it  would  be  unnecessary 
for  him  to  do  anything  therein  before  said 
time.  On  the  31st  day  of  M ay  following, 
this  motion  was  denied,  and  upon  June 
2d  appellant  tiled  a  petition  to  vacate  said 
Judgment,  setting  up  substantially  the 
same  grounds.  At  the  hearing  upon  this 
petition  tbe  respective  parties  appeared, 
and  proofs  were  submitted  by  each  of 
them,  and  the  court  denied  the  applica- 
tion; whereupon  an  appeal  was  taken  to 
this  court. 

The  respondents  urge  that  the  appellant 
was  barred  from  prosecuting  this  proceed- 
ing in  consequence  of  bis  having  previous- 
ly moved  to  vacate  tbe  judgment  on  tbe 
same  grounds.  The  appellant  urges  that 
tbe  reason  tbe  court  denied  his  motion 
was  because  he  bad  not  resorted  to  tbe 
proper  proceeding;  that,  Instead  of  filing 
a  motion  in  tbe  original  cause,  he  should 
have  proceeded  by  petition,  as  be  did  do 
subsequently.  And  he  further  insists  that 
the  respondents  caunot  now  be  beard  to 
raise  this  objection,  for  the  reason  that 
they  did  not  make  it  In  the  court  below, 
but  went  to  trial  on  the  merits  of  tbe  peti- 
tion. We  find  nothing  in  tbe  record  to  in- 
dicate upon  what  grounds  the  court  de- 
nied the  motion,  but  it  docs  not  appear 
that  the  respondents  objected  to  the  peti- 
tion because  said  matters  bad  been  pre- 
viously determined  on  the  motion, or  that 
tbey  set  up  said  proceedings  as  a  bar 
thereto,  and  the  parties  did  go  to  trial 
upon  tbe  merits.  Consequently  the  point 
is  not  available  here. 

A  number  of  affidavits  were  snbmitted 
to  tbe  court  below  at  the  hearing  upon 
the  petition,  the  con  ten  cs  of  which  it  is 
unnecessary  to  set  forth.  If  the  appel- 
lant's claim  is  maintained,  be  baa  a  defense 
upon  the  merits  to  said  action,  aud  we 
think  tbe  facts  are  such  that  the  court 
should  have  vacated  the  judgment  taken 
against  him  by  default.  According  to  the 
testimony  of  appellant,  it  appears  that 
but  $200  was  claimed  of  him  before  suit, 
and  he  disputes  any  liability  even  for  this 
amount,  and  the  facts  alleged  by  him  show 
a  defense  thereto.  It  also  appears  from 
this  showing  that  be  was  inexperienced 
in  the  law,  and  was  under  the  belief  tbat 
it  was  unnecessary  for  him  to  appear  or 
plead  in  said  action  until  the  next  term  of 
court  succeeding  itscommencement,  which 
would  have  been  in  June;  and  it  further 
appears  that  he  received  information  to 
this  effect  from  one  of  the  attorneys  of  tbe 
respondents.  Said  attorney,  while  deny- 
ing the  conversation  as  alleged  by  appel- 
lant, admits  that  he  did  have  a  con  versa.- 
tion  with  him  at  the  time  with  reference 
to  the  suit,  which  he  details;  and  enough 
appears  therefrom  to  justify  the  belief  that 
the  appellant  understood  from  what  was 
there  said  that  it  was  not  necessary  for 
him  to  take  any  action  in  the  premises  un- 
til said  June  term  of  court.  After  appel- 
lant had  notice  that  judgment  had  been 
taken  against  him,  he  proceeded  with  due 


diligence  to  have  the  same  set  aside  and 
the  action  reopened.  From  all  the  circum- 
stances in  the  case,  we  are  satisfied  that 
the  judgment  of  the  court  below,  in  deny- 
ing defendant's  application  to  have  said 
judgment  vacated,  should  be  reversed; 
and  it  is  so  ordered,  and  the  cause  is  re- 
manded, with  instructions  to  said  court 
to  permit  the  appellant  to  file  an  answer 
to  the  complaint  in  said  action,  and  for 
such  further  proceedings  as  may  be  au- 
thorized in  tbe  premises. 

DUNBAR,  C.  J.,  and  HOTT  and  STILES, 
JJ.,  concur.   ANDERS,  J.,  not  sitting. 


(5  Wuh.  577) 
REICHENBACH  v.  LEWIS  et  at 
(Supreme  Court  of  Washington.   March  10, 
1893.) 
Dismissal  of  Appeals. 
Since  Code  Proc.  8  1419,  provides  for 
the  dismissal  of  appeals  to  the  supreme  court 
under  certain  circumstances,  precedents  of  oth- 
er states  are  of  no  binding  force. 

On  rehearing.  Denied. 

For  former  report,  see  32  Pac.  Rep.  460. 

STILES,  J.  Tbe  judgment  in  this  case 
was  entered  February  9, 1892,  and  on  the 
16th  day  of  tbe  same  month  the  notice  of 
appeal  was  given.  No  transcript  was 
filed  in  this  court  within  60  days  there 
after,  and  on  the  15th  day  of  October. 
1892,  upon  motion  of  the  respondent,  the 
appeal  was  dismissed.  At  that  time  it 
appeared  that  the  record  in  the  cose  was 
on  file,  In  connection  with  a  second  notice 
of  appeal,  which  had  been  giv?n  Aogust 
8th.  After  the  notice  a  motion  to  dismiss 
bad  been  given.  No  excuse  whatever  was 
furnished  upon  the  hearing  of  tbe  motion 
for  tbe  delay  In  filing  tho  transcript.  The 
second  appeal,  coming  on  to  be  heard, 
has  been  dismissed  because  the  notice  of 
appeal  was  given  at  the  time  that  the  first 
notice  was  in  force,  and  because  there 
was  on  the  8th  of  August  no  matter 
pending  in  the  superior  court  to  which  a 
notice  of  appeal  could  be  addressed.  Ap- 
pellants now  ask  tbat  under  what  they 
conceive  to  be  the  rule  laid  down  in  Hill 
v.  Finnlgan,  54  Cal.  311,  the  record  and 
the  first  notice  of  appeal  betaken  together, 
and  tbat  the  cause  be  heard. 

Tbe  right  to  appeal,  under  our  constitu- 
tion, is  perhaps  one  which  could  not  be 
taken  away,  even  by  tbe  legislature;  but 
the  method  of  appealing,  and  the  time 
within  which  tho  appeal  may  be  taken, 
are  certainly  subject  to  statutory  regula- 
tion. Each  state  has  its  own  laws  upon 
that  subject,  and  the  constitution  of  the 
United  States  has  no  bearing  upon  or  au- 
thority over  it.  Therefore,  while  the  stat- 
utes and  rules  of  the  supreme  court  of 
California  may  constitute  precedents,  tbey 
are  of  no  binding  force  anywhere  outside 
of  that  state.  So  far  as  the  dismissal  of 
the  first  appeal  was  concerned,  our  stat- 
ute (Code  Proc.  §  1419)  is  tbe  only  guide 
which  this  court  has.  An  appellant  has 
6  months  in  which  to  appeal,  aod  after 
the  notice  of  appeal  is  given  lie  has  60 
days  within  which  to  file  tbe  transcript 
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In  this  court;  and  he  hap  such  further 
time  a*  may  be  necessary  if  the  cause  for 
not  filing  it  is  found  in  any  failure  of  the 
clerk  of  the  superior  court,  or  any  other 
circumstance  over  which  the  appellant 
has  no  control.  There  was  no  showing 
of  any  of  these  matters  sufficient  to  ex- 
tend the  time  upon  the  motion  to  dismiss 
the  first  appeal;  and  it  was  not  taking 
advantage  of  any  technicality  on  the  part 
of  the  respondent  to  move  to  dismiss,  nor 
was  it  due  to  any  failure  of  this  court  to 
regard  any  section  of  the- statute  provid- 
ing for  liberal  construction,  or  for  hearing 
causes  upon  their  merits,  that  the  order 
for  dismissal  was  mude.  Both  the  motion 
and  the  order  were  based  entirely  upon 
the  negligence  of  the  appellants  in  failing 
to  take  the  requisite  steps  within  the 
reasonable  time  provided  by  law. 

As  to  the  second  dismissal,  it  seems  to 
ns  that  the  fact  that  a  valid  appeal  had 
been  taken,  and  was  pending,  should  be 
sufficient,  without  any  argument,  to  show 
that  no  such  proceedings  ought  to  be  rec- 
ognized. During  all  the  time  that  the  first 
notice  was  undisposed  of,  the  respondent 
was  held  back  from  taking  any  action 
towards  the  recovery  of  her  judgment. 
The  May  session  of  this  court  passed,  and 
there  was  no  record  here  ready  for  the 
hearing.  The  October  session  approached, 
and  the  time  for  setting  causes  arrived, 
and  the  record  for  the  second  appeal  was 
only  filed  on  the  26th  day  of  September. 
No  briefs  were  filed,  and  the  cause  could 
not  be  heard  at  that  session ;  and  thus, 
owing  to  the  failure  of  the  appellants,  11 
months  elapsed  before  it  could  be  set 
down  for  trial  in  its  order.  Under  these 
circumstances  the  appellants  are  not  en- 
titled to  appeal  to  any  equitable  features 
of  the  statute,  and  they  certainly  do  not 
come  within  any  portion  of  its  letter. 
However,  for  the  reason  that  the  appel- 
lants are  so  strong  in  their  Insistence  that 
they  should  be  heard,  an  i  that  great  in- 
justice has  been  done  them  by  the  refusal 
of  the  superior  court  to  open  the  Judg- 
ment and  let  them  in  to  defend  after 
their  default  had  been  entered,  we  have 
taken  the  pains  to  look  into  the  record, 
and  to  consider  the  brief  of  appellants  on 
the  two  points  urged  by  them,  and  do 
not  find  either  of  tbem  well  taken. 

Petition  denied. 

HOYT,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur. DUNBHAR,  C.J.,  concurs  in  the  re- 
mit. 


(6  Wash.  665) 

MANSFIELD  v.  FIRST  NAT.  BANK  OF 

WHATCOM  et  al. 
(Supreme  Court  of  Washington.    March  21, 
1893.) 

On  rehearing.    Petition  denied. 

For  former  report,  see  32  Pac.  Rep.  789. 

STILES,  J.  Criticism  is  made  of  the 
opinion  in  this  case  because  it  is  therein 
said  that  the  Oregon  statute  contained 
no  provision  for  the  discharge  of  the 
debtor,  or  for  change  of  the  assignee. 
This  will  have  to  be  qualified.   The  Iowa 


statute  ditea  back  to  1857,  and  perhaps 
earlier.  We  have  not  the  Session  Laws 
of  Oregon,  which  contain  the  enactments 
in  that  state  upon  this  subject.  But  from 
the  notes  to  2  Hill  s  Code,  c.  28,  we  find 
that  in  1N7»  the  Iowa  statute  seems  to 
have  been  adopted  in  Oregon,  verbatim ; 
aud  this  statute,  without  any  provision 
for  discharge  of  the  debtor  orchange  of  the 
assignee,  continued  until  18S5,  when 
amendments  were  adopted  which  made 
the  Oregon  statute  verbatim  with  our 
own  statute  of  1890.  Hahn.  v.  Salmon,  20 
Fed.  Rep.  801,  808.  And  all  the  cases  in 
the  Oregon  supreme  court  were  based 
upon  the  old  law,  except.  Dawson  v.  Sims, 
13  Pac.  Rep.  506,  and  Helms  v.  Gilroy,  26 
Pac.  Rep.  851.  In  Jacobs  v.  Ervin,  9  Or. 
52,  while  the  court  doubted  whether,  un- 
der the  statute  of  1878,  an  assignee  could 
move  to  set  aside  an  executed  transfer 
made  by  the  debtor  in  fraud  of  creditors, 
yet  when  the  debtor  had  made  to  one  of 
bis  creditors  a  chattel  mortgage,  which 
was  held  to  have  been  fraudulent  as  to 
other  creditors,  the  assignee,  having  ob- 
tained possession  of  the  mortgaged  chat- 
tels, was  held  to  represent  creditors  far 
enough  to  enable  bim  to  defend  against  a 
foreclosure.  The  decision  in  Gammons  v. 
Holman,  11  Or.  284,  3  Pac.  Rep.  676,  was 
to  the  effect,  merely,  that  an  assignee 
could  not  attack  the  possession  of  one 
who  had  received  personal  property  from 
the  debtor,  in  good  faith,  as  a  security  for 
advances.  It  was  there  said  that  the 
assignee  took  the  legal  title,  and  nothing 
more,  and  acquired  Just  such  rights  in 
the  property  as  bis  assignor  had,  and 
none  other.  No  question  of  a  creditor's 
rights  was  then  in  issue.  Indeed,  no 
creditor  could  have  successfully  attacked 
Holman  &  Co.,  for  the  reason  that  there 
was  no  fraud.  Helm  v.  Gilroy,  20  Or. 
517,  26  Pac.  Rep.  851.  is  substantially  to 
the  same  effect  as  Gammons  v.  Holman. 
In  Dawson  v.  Coffey,  12  Or.  514,  8  Pac. 
Rep.  838,  the  court  refused  relief  to  a  cred- 
itor who  had  not  recovered  a  Judgment 
at  law,  and  had  an  execution  returned  un- 
satisfied, and  from  what  was  said  on  page 
518, 12  Or.,  and  page  840,  8  Pac.  Rep.,  we 
should  infer  the  view  of  the  court  to  have 
been  that  the  proper  proceeding  was  for 
the  creditor  to  prove  his  claim,  and  then 
move  the  assignee  to  recover  the  value  of 
the  property  fraudulently  made  way 
with.  In  Dawson  v.  Sims, supra,  the  sole 
question  was  whether  there  was  Jurisdic- 
tion to  maintain  an  equitable  action  to 
aid  an  attachment  lien,  and  it  was  re- 
solved in  the  affirmative.  This  case  was 
heard  under  the  amendments  of  18K5;  but 
there  was  no  discussion  of  the  law  as  a 
whole,  or  of  the  standing  of  an  assignee 
as  between  the  dobtor  and  bis  fraudulent 
grantees,  on  the  one  side,  and  creditors, 
on  the  other.  In  Stout  v.  Watson,  19  Or. 
251.  21  Pac.  Rep.  230,  there  never  was  any 
intention  to  make  an  assignment  under 
the  statute,  but  the  court  held  that  what 
had  been  done  was  forbidden  by  the  stat- 
ute. It  is  possible  that  the  decisions  in 
the  stat*  of  Oregon  may  have  been  some- 
what influenced  by  the  fact  that  until  1885 
the  statute  was  rather  a  regulation  of  tbe 
commou-law  assignment,  and  that  the  In- 
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fluence  may  continue  In  the  future,  not- 
withstanding the  new  features  which  have 
been  added  to  it,  which  have  not  yet  been 
there  considered.  Bat  here,  we  have  set 
pp  the  statute  as  a  whole,  substituting  it 
for  an  existing  insolvent  law,  which  it 
■  has  repealed  by  Implication;  and  carry- 
ing with  it,  as  it  does,  the  two  features  of 
entire  control  over  assignees  and  dis- 
cbarge of  the  debtor,  we  are  nnable  to  see 
how  its  evident  purpose  can  be  carried 
out  without  giving  to  the  creditors, 
through  the  court  and  the  assignee,  the 
right  to  ohbqII  fraudulent  conveyances, 
and  bring  into  the  administration  all  that 
ought,  in  equity  and  good  conscience,  to 
be  distributed.  In  no  other  way  will  cred- 
itors be  able  to  "secure  a  Just  division  of 
the  estates  of  debtors  who  convey  to  as- 
signees." Any  other  method  would  sim- 
ply result  in  a  scramble  among  creditors, 
with  the  very  preferences  which  the  stat- 
ute expressly  denouuces. 
Rehearing  denied. 

DUNBAR,  C.  J.,  and  HOYT,  J.,  concur. 


(5  Wash.  471) 

TOWN  OF  SUMNER  v.  PEEBLES  et  al. 
(Supreme  Court  of  Washington.    March  21, 
189a) 

On  rehearing.   Petition  denied. 

For  former  report,  see  32  Pac.  Rep.  221. 

STILES,  J.  The  opinion  heretofore  filed 
contains  a  wrong  statement  of  fact, 
which  is  pointed  out  iu  the  petition  for 
rehearing.  Kincald's  part  of  the  plat  re- 
ferred to  was  of  the  southern  portion  of 
the  towu,  and  showed  the  street  to  be 
32  feet  wide,  while  Ryan's  plat  was  of  the 
northern  portion  of  the  town,  and  showed 
a  street  but  80  feet  wide.  Our  understand- 
ing of  the  record  was  that  Kincold  had, 
by  the  plat,  contributed  1ft  feet,  and  Ryan 
15  feet,  making  a  street  31  feet  wide 
throughout  its  length.  The  lots  owned 
by  the  respondents  lie.  it  Is  said,  within 
15  feet  of  the  center  line  of  the  street. 
This  error  of  statement  seems  to  make 
no  difference  in  the  merits  of  the  cast,  how- 
ever. We  think  the  opinion  shows  with 
reasonable  clearness  that  this  court  holds 
that  the  original  road  was  lawfully  estab- 
lished, and  that  the  new  road  was  not. 
But  there  was  an  attempt  by  the  proper 
authorities  in  1863  to  make  a  change  to 
the  exact  location  which  was  afterwards 
adopted  by  Kincaid  in  1874,  in  such  a 
manner  and  under  such  circumstances 
as  estopped  him  to  say  that  the  proceed- 
ings taken  for  thecbange  werenot regular. 
One  thing  is  certain :  if  Kincaid  could 
change  the  road  at  all,  it  must  have  re- 
sulted in  such  a  change  alone  as  the  law 
permitted,  viz.  a  road  60 feet  in  width; 
and,  if  It  did  not  result  In  a  lawful  road, 
then  the  road  has  never  been  changed,  and 
the  old  road,  although  closed  up  for  al- 
most 20  years,  Is  now  subject  to  be  again 
occupied  by  the  public.  The  public  can- 
not be  forced  Into  trades  in  the  way  pro- 
posed. It  is  either  entitled  to  all  that  the 
law  contemplated  It  should  have,  or  it  is 
not  bound  by  the  asserted  change  at  all. 


The  decision  made  was  based  upon  the 
assertion  in  the  record  that  there  had  been 
a  change  through  the  act  of  Kincaid  in 
1874,  not  upon  the  only  other  theory,  vii. 
that  he  had  voluntarily  opened  a  new 
road,  and  unlawfully  closed  up  tbe  old 
one. 

Something  is  urged  about  the  hardship 
to  purchasers  in  this  connection;  but, 
bearing  in  mind  that  tbe  public  is  entitled 
to  a  60-foot  road,  we  doubt  whether  tbe 
purchasers  in  this  case  are  likely  to  suffer 
greater  hardship  than  others  who  may,  as 
purchasers,  be  now  occupying  premises 
which  are  part  of  the  old  road,  where  they 
would  certainly  be  disturbed  if  the  re- 
spondents' theories  were  adopted. 

Petition  denied. 

DUNBAR,  C.  J.,  and  HOYT  and  SCOTT, 
J  J.,  concur. 

(5  Wash.  738) 
BLWOOD  v.  STEWART  et  al 
(Supreme  Court  of  Washington.    March  23, 
1893.) 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  report,  see  32  Pac.  Rep.  735. 

HOYT,  J.  The  petition  for  rehearing  in 
this  case  satisfies  us  that  we  did  not  make 
ourselves  fully  understood  in  tbe  opinion 
rendered  herein.  We  said  something  in 
reference  to  the  title  derived  by  the  appel- 
lants under  the  execution  sale,  which  was 
entirely  unnecessary  to  the  decision  of  tbe 
case.  The  principal  thought  which  we 
had  in  mind  at  the  time  was  that,  under 
the  well-settled  rule  applicable  to  such 
sales,  the  title  derived  by  the  purchaser  Is 
measured  by  the  real,  and  not  tbe  appar- 
ent, title  of  tbe  Judgment  debtor,  anJ 
that  as,  under  tbe  facts  disclosed  by  the 
record,  the  judgment  debtor  was  not  in  a 
condition  to  assert  any  rights  as  against 
the  mortgage  In  question,  or  ,the  deed 
made  In  satisfaction  thereof,  tbe  purchaser 
at  such  sale  took  subject  thereto.  We  see 
no  reason  to  change  the  opinion  that  we 
then  had  in  regard  to  that  matter,  and 
tbe  petition  for  rehearing  must  be  denied. 

STILES  and  SCOTT.  JJ.,  coucur. 


MOSES  v.  PORT  TOWNSEND  S.  R  CO. 
(Supreme  Court  of  Washington.   March  10, 
1893.) 

Carriers — Connecting  Links— Lien  fob" 
Freight. 

Where  a  railroad  company  contracts  to 
transport  for  an  agreed  sum,  paid  it  in  ad- 
vance, chattels  over  its  line,  to  a  point  on  the 
line  of  another  railroad  company,  the  latter  is 
bound  with  notice  of  the  terms  of  the  contract, 
and  has  no  lien  on  such  chattels  for  its  freight 
charges.   Per  Dunbar,  O.  J.,  dissenting. 

For  majority  opinion,  see  32  Pac.  Rep. 
488. 

DUNBAR,  C.  J.  I  dissent.  The  only 
way  the  majority  opinioncan  be  sustained 
is  by  invoking  the  doctrine  of  general 
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agency.  Tbe  idea  of  general  ageney  in 
this  character  of  cases  is  pa  rely  artificial, 
and  has  no  foundation  la  fact,  or  in  tbe 
understanding  of  tbe  parties  to  the  con- 
tract. An  agency  is  not  an  artificial  con- 
dition, but  it  Is  a  real  condition  or  rela- 
tive position  of  parties,  based  upon  a  con- 
tract, upon  the  real  understanding  and  in- 
tention of  tbe  parties;  and  tbe  agency,  so 
far  as  tbe  parties  to  the  contract  are  con- 
cerned, cannot  go  beyond  the  intention  of 
tbe  parties  at  the  time  the  contract  was 
made.  What  was  the  understanding  of 
the  parties  to  thiH  contract?  Plainly, 
that  the  Burlington  &  Missouri  River  Rail- 
road  Company  should  deliver  respondent's 
goods  in  Olympia  for  an  agreed  price, 
which  the  respondent  paid  in  advance  to 
that  company.  Here  whs  a  special  agen- 
cy created  to  do  a  special  thing  There 
is  no  semblance  here  of  a  general  agency, 
and,  under  tbe  undisputed  rule,  be  who 
deals  with  a  special  agent  deals  at  bis 
peril,  and  Is  bonnd  to  take  notice  of  the 
exact  powers  conferred.  Neither  is.  there 
any  element  of  apparent  authority  In  this 
case.  If  the  contract  which  Mrs.  Moses 
ma/le  with  the  Burlington  Company  caa 
be  construed  as  clothing  that  company 
with  apparent  authority  to  bind  her  to 
pay  more  than  she  agreed  to  pay  for  the 
transportation  of  her  freight  to  Olympia. 
then  the  distinction  between  a  general  and 
a  special  agency  can  always  be  obliterated 
by  tbe  plea  of  apparent  authority.  What 
Is  It  that  is  made  apparent  by  this  con- 
tract? If  the  Union  Pacific  and  subse- 
quent transportation  companies  bad  tak- 
en tbe  trouble  to  look  at  the  bill  of  lading, 
one  thing  certainly  would  have  been  ap- 
parent, and  that  apparent  thing  was  that 
tbe  freight  bad  been  paid  on  the  goods 
clear  through  to  their  destination  at 
Olympia.  Tbe  exercise  of  ordinary  busi- 
ness care  would  have  brought  this  notice 
borne  to  the  company  that  received  the 
goods  from  the  Burlington  Company.  It 
is  conceded  that,  if  the  company  bad  bad 
the  notice,  its  lien  could  not  attach.  Shall 
It  be  allowed  to  change  the  responsibility 
of  tbe  owner  by  refusing  or  neglecting  to 
take  notice  which  was  within  Its  reach? 
There  is  no  privity  between  these  connect- 
ing companies  and  the  shipper,  but  there 
is  privity  between  the  connecting  compa- 
nies and  the  company  from  which  they 
received  the  freight.  It  Is  in  perfect  har- 
mony with  tbe  natural  order  of  business 
that  he  who  is  employed  must  look  to  bis 
employer  for  his  recompense,  and  I  see  no 
good  reason  for  changing  the  rule  in  the 
interest  of  transportation  companies. 
These  companies  deal  with  each  other; 
they  are  familiar  witb  the  business  trans- 
actions of  each  otner;  most  frequently 
have  traffic  arrangements;  at  all  events 
they  can  easily  make  such  arrangements 
between  themselves  it  they  see  fit.  The 
business  is  for  tbeir  mutual  benefit,  and  it 
is  no  hardship  to  bold  that  the  company 
which  procures  another  company  to  for- 
ward its  freight  should  be  taken  to  be  Its 
agent  to  carry  the  goods  forward.  A 
different  rule  altogether  prevails  where  the 
charges  have  not  been  paid.  Tnere  the 
party  sees  fit  to  put  his  goods  in  the  care 
of  any  number  of  companies  that  is  nec- 


essary to  transport  them.  He  knows 
that  of  necessity  they  must  be  carried  by 
different  companies,  and  that  each  com- 
pany Is  entitled  to  a  fair  consideration  for 
its  services;  that,  in  order  to  insure  tbeir 
transportation  without  payment  In  ad- 
vance, the  companies  respectively  are  en- 
titled to  a  Hen  to  secure  tbeir  payment. 
This  knowledge  becomes  Incorporated  in- 
to his  contract.  He  is  presumed  to  have 
contracted  witb  reference  to  it.  And  bere 
tbe  doctrine  of  apparent  authority  at- 
taches, aud  the  shipper  is  presumed  to 
have  consented  to  tbeattachment  of  a  lien 
to  secure  the  freight  charges.  And  when 
the  extending  company  makes  the  ordina 
ry  Inquiry,  and  ascertains  that  the  freight 
Is  in  this  condition.  It  takes  it,  and  its  lien 
attaches  upon  this  implied  consent;  for 
it  must  be  borne  in  mind  that  the  liei.  can 
only  attach  upou  the  idea  of  consent,  ex- 
pressed or  Implied,  in  the  contract  made 
with  the  owner.  But  where  can  we  get 
the  idea  of  consent  in  this  case?  It  is  cer- 
tainly not  expressed.  It  is  just  as  plainly 
not  implied.  Not  only  so,  but  tbe  very 
transaction  itself  negatives  tbe  idea  of 
consent;  for  tbe  respondent  paid  the 
charges  to  Olympia,  the  point  of  destina- 
tion, and  she  certainly  did  not  consent  to 
pay  the  charges  twice;  and  yet,  Iftbedoc- 
triue  of  the  majority  is  sustained,  it  must 
be  upon  this  unreasonable  hypothesis.  It 
is  a  well-settled  principle  that  a  wrong- 
doer cannot,  confer  on  a  carrier  a  right  to 
assert  a  lien  against  the  true  owner,  be- 
cause tbe  owner  cannot  be  divested  of  his 
property  without  his  consent.  I  think, 
then,  that  in  an  executed  contract  of  this 
kind,— executed  at  least  ou  the  part  of  the 
shipper,  by  tbe  payment  ot  tbe  through 
freight  charges  in  advance,  as  agreed  up- 
on,—each  successive  carrier  over  connect- 
ing lines  of  railroads  becomes  tbe  agent  of 
its  predecessor;  that  each  successive  car- 
rier acts  in  subordination  to  the  contract, 
and  must  be  held  to  take  notice  of  the  con- 
ditions of  the  contract;  and  I  think  the 
doctrine  Is  well  established  that  in  cases 
of  connecting  carriers  the  succeeding 
carrier  is  the  agent  of  the  initial  or  first 
carrier.  The  rule  is  thus  laid  down  by 
Hutch.  Carr.  §  273 :  ■  Whenever,  therefore, 
as  in  England  and  In  many  of  tbe  states 
of  this  country,  upon  the  delivery  of  goods 
to  a  common  carrier  consigned  to  a  par- 
ticular point,  the  law  obliges  him  to  be- 
come responsible  for  tbe  carriage  to  that 
place,  all  subsequent  carriers  who  may  be 
employed  to  aid  in  the  through  transpor- 
tation do  so  as  agents  of  tbe  carrier  to 
whom  they  are  first  delivered,  and  are 
protected  by  his  contracts."  In  this  case 
the  goods  were  delivered  to  the  Burling- 
ton Company,  consigned  to  a  particular 
poiut,  vi«.  Olympia.  The  law  obliges  that 
company  to  become  responsible  for  tbeir 
carriage  to  that  place,  because  it  had  re- 
ceived the  pay  for  tbe  through  transpor- 
tation. Consequently,  according  to  the 
text,  the  Union,  the  Northern,  and  tbe 
Port  Townsend  Southern  were  the  agents 
of  tbe  Burlington  Compny.  "  When  goods 
are  sent  not  according  to  the  cob  tract 
witb  the  owner,  or  by  some  other  route, 
there  is  no  lien  for  freight  on  tbera,  and,  if 
tbe  goods  are  withheld  under  a  claim  of 
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lien,  an  action  of  trover  will  lie  for  tbe 
value."  March  v.  Railroad  Co.,  9  Fed. 
Rep.  S73.  "The  connecting  carrier,  by 
receiving  the  goods  from  the  contracting 
carrier,  becomes  its  agent  for  the  purpose 
of  completing  the  contract  with  the  ship- 
per." Hallldar  v.  Railway  Co.,  74  Mo. 
159.  To  the  same  effect:  Fitch  v.  New- 
berry, 1  Dour.  (Mich.)  1;  Van  Buskirk  v. 
Purlnton.2  Hall, 001;  and  Robinson  v.  Ba- 
ker, 5  Cush.  137.  If  a  bill  of  lading  or  wtiy 
bill  accompanying  tbe  goods  shows  that 
the  freight  has  been  paid  wholly  or  In 
part  for  the  through  route,  the  succeed- 
ing carriers  would  be  affected  with  knowl- 
edge of  such  payment;  for  if  they  consult 
the 'bill  of  lading  they  will  have  actual 
knowledge,  and  if  they  do  uot  consult  it 
they  may  be  regarded  as  guilty  of  negli- 
gence, and  constructively  affected  with 
knowledge  of  what  the  bill  ol  lading  actu- 
ally shows.  1  Jones,  Liens,  §  297.  This 
was  the  view  the  court  took  of  the  law 
in  this  cane,  both  In  sustaining  objections 
to  the  testimony  offered,  and  in  its  in- 
struction* to  the  jury.  Most  of  the  cases 
cited  by  the  majority  bane  their  argu- 
ments upon  the  theory  that  transporta- 
tion companies  are  compelled  to  receive 
and  forward  freight.  If  that  were  so, 
then  there  would  be  some  equity  and  jus- 
tice in  holding  that  they  would  have  a  lien 
for  their  services  In  any  event.  But  such 
is  not  the  law.  If  a  connecting  company 
is  not  satisfied  with  the  responsibility  of 
tbe  company  which  has  the  goods  in 
charge  in  the  first  instance,  it  cau  demand 
its  pay  in  advance,  and,  if  it  is  not  paid, 
it  need  not  carry  the  goods.  The  law  on 
that  subject  is  well  settled.  In  my  judg- 
ment there  was  no  error  committed  In  tbe 
trial  of  this  cause,  and  the  judgment 
should  be  affirmed. 


(6  Wash.  482) 

CITY  OF  SEATTLE  DORAN. 
SAME  t.  ANDERSON. 

(Supreme  Court  of  Washington.  Jan.  6,  1893.) 

For  majority  opinion,  see  32  Pac.  Rep. 
105. 

STILES,  J.  In  ray  judgment  the  court 
Is  in  error  in  its  treatment  of  tbe  case  of 
Wilson  v.  City  of  Seattle,  2  Wash.  St.  548, 
27  Pac.  Rep.  474.  It  is  correct  in  saying 
that  the  language  used  in  that  decision 
was  unfortunate,  for  the  proper  ground  of 
that  decision  was  that  in  a  case  of  certio- 
rari, where  nothing  was  presented  but  the 
record,  the  court  could  know  whether 
there  had  beeii  publication  or  not  only 
from  the  record;  and,  as  that  contained 
no  proof  of  any  publication,  the  conclu- 
sion must  necessarily  be  that  there  had 
been  none.  But  certiorari  was  permitted 
in  the  WilHon  Case  only  because  the  projt- 
erty  owner  had  no  other  way  of  preserv- 
ing his  rights,  and  the  judgment  resulted 
in  setting  aside  the  assessment  because  the 
law  had  taken  away  the  defense  of  tbe 
owner  upon  all  but  technical  grounds. 
Here,  however,  tbe  proceeding  is  a  fore- 
closure under  the  charter  of  18S6,  and  all 


defenses  can  be  presented,  and  the  whole 
matter  adjusted  upon  an  equitable  basis. 
Therefore,  the  Wilson  Case  has  no  applica- 
tion, and  I  concur  in  tbe  result. 


(6  Wash.  134) 
DENNY  HOTEL  CO.  OF  SEATTLE  v. 
SCHRAM. 

(Supreme  Court  of  Washington.  March  24, 
1893.) 

Corporations— Scbscriptioss  to  Stock. 

1.  At  common  law  a  subscriber  to  the  stock 
of  a  corporation  is  not  liable  on  his  subscription 
till  the  full  capital  stock  is  subscribed. 

2.  Under  I  Hill's  Code,  §  1497,  providing 
that  no  corporation  shall  commence  business 
until  the  whole  amount  of  its  capital  stock  has 
been  subscribed,  a  subscriber  is  not  liable  on 
bis  subscription  til]  the  full  capital  stock  is 
subscribed. 

3. 1  Hill's  Code,  8  1498,  provides  that  two 
or  more  "persons"  may  form  a  corporation  in  a 
certain  manner.  Held,  that  although  2  Hill's 
Code,  $  1709,  provides  that  "person"  shall  be 
construed  to  include  a  corporation,  a  corpora- 
tion cannot  become  a  subscriber  to  shares  in  an- 
other corporation.  • 

4.  A  subscription  by  a  corporation  to  the 
stock  of  another  corporation,  to  the  amount  of 
$04,000,  will  not  be  enforced,  when  the  capital 
stock  of  the  subscriber  is  only  $5,400,  since 
there  is  an  apparent  inability  to  pay  the  as- 
sumed liability. 

Appeal  from  superior  court,  King  coun- 
ty; Richard  Osboru,  Judge. 

Action  by  the  Denny  Hotel  Compan3r  of 
Seattle  against  John  Schram  to  recover 
subscriptions  to  stock  in  plaintiff  corpora- 
tion. From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

Burke,  Sbepard  &  Woods  and  Hawley  & 
Prouty,  for  appellant.  Hughes,  Hastings 
&  Stedman,  for  respondent. 

DUNBAR,  C.  J.  There  are  two  control- 
ling questions  in  this  case:  First.  Isasub- 
scriber  to  the  stock  of  a  corporation,  in 
this  state,  liable  for  the  amount  of  bis  sub- 
scription upon  the  failure  of  tbe  corpora- 
tion to  obtain  subscriptions  to  the  extent 
of  the  full  capital  stock?  Or,  expressed 
in  other  words,  Is  the  obtaining  of  the 
subscription  to  the  extent  of  the  full  capi- 
tal stock,  a  condition  precedent  to  the 
liability  of  the  subscriber?  Second.  Can  a 
corporation,  under  the  laws  of  this  state, 
become  an  incorporator  by  subscribing 
for  shares  In  another  corporation? 

On  the  first  proposition  the  contention 
by  respondent  that  the  subscriber  is  not 
liable,  we  think,  is  sustained  by  tbe  over- 
whelming weight  of  authority,  as  well  as 
by  right  reasoning,  and  the  plain  princi- 
ples of  justice  and  fair  dealing.  While  It 
may  be  a  well-recognized  principle,  as  as- 
serted by  appellant,  that  defenses  to  sub- 
scriptions are  not  favored  by  the  courts, 
the  principle  can  only  be  recognized  in  its 
application  to  inequitable  defenses.  Con- 
tracts of  subscription  and  capital  stock  of 
corporations,  like  other  contracts,  are  en- 
tered info  by  individuals  with  reference  to 
tbe  responsibilities  imposed;  In  this  case, 
no  doubt,  witb  reference  to  the  relative 
responsibilities  of  tbe  subscribers,  and  the 
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cbaracter  and  cost  of  the  botel  to  be  con- 
structed. The  inequitable  result  of  hold- 
Ins:  the  subscribers  bound  in  a  case  where 
the  whole  amount  of  the  stock  is  not 
subscribed  is  set  forth  with  so  much  clear- 
ness and  particularity  in  Corporation  v. 
Ropes,  6  Pick.  23, — a  leading  case  on  the 
subject,— and  the  arguments  and  illustra- 
tions of  the  court  iu  that  case  are  so  often 
repeated,  and  so  nearly  universally  in- 
dorsed, that  we  will  content  ourselves 
with  a  reference  to,  and  an  indorsement 
of,  the  reasoning  in  that  case.  Even  in 
the  absence  of  statutory  requirements, 
such  seems  to  be  the  prevailing  holding. 
"It  is  an  implied  part  of  the  contract  of 
subscription  that  the  contract  is  to  be 
binding  and  enforceable  against  the  sub- 
scriber only  after  the  full  capital  stock  of 
the  corporation  has  been  subscribed. 
This  condition  precedent  to  the  liability 
of  the  subscriber  need  not  be  expressed  in 
the  corporate  charter,  nor  the  subscrip- 
tion itself.  It  arises  by  implication  from 
the  just  and  reasonable  understanding 
of  the  subscriber  that  he  in  to  be  aided  by 
other  subscribers.  This  rule  is  supported 
also  by  public  policy,  in  that  corporate 
creditors  have  a  right  to  rely  upon  a  belief 
that  the  full  capital  stock  of  the  corpora- 
tion has  been  subscribed."  Cook.  Stock, 
Stockh.  &  Corp.  Law,  (2d  Ed.)  §  176.  "It 
is  a  general  principle  that  the  members  of 
a  corporation  cannot  be  required  to  pay 
assessments  upon  their  shares  until  the 
company  is  authorized  by  law  to  begin 
the  prosecution  of  Its  enterprise."  1  Mor. 
Priv.  Corp.  §  137.  The  capital  of  a  cor- 
poration being  fixed  by  its  charter,  the 
corporation  has  no  authority  to  begin 
business  until  the  whole  amount  of  such 
capital  has  been  subscribed.  Henre  it  fol- 
lows that  the  members  cannot  be  required 
to  pay  assessments  until  the  full  capital 
stock  is  subscribed.  "When  the  capital 
stock  and  number  of  shares  are  fixed  by 
vote  or  by-law,  no  assessment  can  be 
lawfully  made  on  a  share  of  the  subscriber 
until  the  whole  number  of  shares  has  been 
taken."  Wat.  Corp.  §  183.  "As  a  gen- 
eral rule,  where,  on  the  organization  of  a 
corporation,  the  number  of  shares  of  the 
capital  stock,  and  the  sum  to  be  paid  for 
each  share,  ara  agreed  upon,  and  inserted 
in  the  agreement  of  subscription,  the  sub- 
scribers are  not  bound  to  pay  their  sub- 
scriptions until  the  requisite  number  of 
shares  is  filled  up  by  subscriptions. " 
Thomp.  Liab.  Stockh.  §  120.  Green's 
Brice,  Ultra  Vires,  p.  153,  after  stating 
the  rule  that  corporations  having  the 
power  to  raise  a  definite  capital  may  be- 
gin their  business  before  that  capital,  or 
any  portion  thereof,  is  obtained,  says,  iu 
note  a:  "The  American  rule  seems  to  be  the 
reverse  of  that  stated  in  the  text.  Where 
the  number  of  shares  and  the  amount  of 
capital  is  fixed,  the  whole  stock  must  be 
subscribed  before  the  corporation  can  be- 
gin business,  unless  the  constating  instru- 
ments expressly  remove  this  restriction." 
The  cases  cited  by  these  authors  fully 
sustain  the  text,  and  we  think  the  rule,  in 
America,  at  least,  is  firmly  established,  un- 
less a  contrary  contention  appears  ex- 
pressly or  by  implication,  either  in  the 
charter  or  the  contract  of  subscriptions. 


But,  outside  of  the  decisions  on  general 
principles  of  law  and  equity,  the  statute 
of  our  own  state,  it  seems  to  us,  puts  this 
question  beyond  a  perad  venture.  Section 
1497,  1  Hill's  Code,  provides  that  "no  such 
corporation  shall  commence  business 
*  *  *  until  the  whole  amount  of  its 
capital  stock  has  been  subscribed."  The 
only  object  of  collecting  assessments  from 
the  subscribers  is  to  carry  on  the  business 
of  the  corporation ;  and  the  law  prohib- 
iting it  from  commencing  business  until 
the  whole  amount  of  its  capital  stock  has 
been  subscribed,  by  the  strongest  implica- 
tion, at  least,  prohibits  it  from  collecting 
assessments  before  that  condition  is  com- 
plied with.  We  see  nothing  in  the  articles 
of  incorporation  to  take  this  case  out  of 
the  general  rule,  or  that  will  estop  the 
subscribers  from  making  the  defense  plead- 
ed herein. 

As  to  the  second  proposition,  a  corpora- 
tion can  only  be  formed  In  the  manner  pro- 
vided by  law,  and  has  only  such  powers 
as  the  la  w  specifically  confers  upon  it.  We 
do  not  think  that  a  corporation  was 
within  the  contemplation  of  the  legisla- 
ture when  they  used  the  expression ,  "two 
or  more  persons,"  in  section  1498, 1  Hill's 
Code.i  It  Is  true  that  section  1709, 2  Hill's 
Code,  provides  that  the  term  "person" 
may  be  construed  to  include  the  United 
States,  this  state,  or  any  state  or  terri- 
tory, or  any  public  or  private  corpora- 
tion, as  well  as  an  individual.  But  it  does 
not  follow,  by  any  means,  that  the  term 
"person  "  is  always  to  be  construed  as  a 
private  corporation,  any  more  than  it  Is 
always  to  be  construed  as  the  United 
States.  Mor.  Priv.  Corp.  §  433,  says :  "  A 
corporation  cannot,  in  the  absence  of  ex- 
press statutory  authority,  become  an  in- 
corporator by  subscribing  for  shares  in 
a  new  corporation,  nor  can  it  do  thin  indi- 
rectly by  persons  acting  as  its  agents  or 
tools:"  citing  Central  R.  Co.  v.  Pennsylva- 
nia R.  Co.,  31  N.  J.  Eq.  475.  The  author, 
continuing, says:  "The  right  of  forming  a 
corporation  is  conferred  by  the  incorpora- 
tion laws  only  upon  persons  acting  Indi- 
vidually, and  not  upon  associations." 
Thls.it  seems  to  us,  for  manifest  and  mani- 
fold reasons,  is  in  accordance  with  public 
policy ;  and  we  therefore  decide  that,  un- 
der the  existing  laws  of  this  state,  one 
corporation  cannot  subscribe  to  the  capi- 
tal stock  of  another  corporation.  And  in 
any  event,  in  this  case,  the  amount  of  the 
capital  stock  of  the  building  company 
was  so  exceedingly  small,  compared  with 
the  amount  of  the  liability  which  it  sought 
to  assume.  (Its  subscribed  stock  being 
$64,000,  and  its  capital  stock  only  $5,400) 
that  there  was  no  apparent  ability  to  pay 
the  amount  subscribed  ;  and,  while  it  may 
be  true  that  a  party's  contract  will  not 
be  held  void  if  it  Is  not  apparent  that  he 
is  worth  the  entireamountof  money  neces- 
sary to  carry  it  out  at  the  time  it  is  made, 
yet  the  disparity  here  Is  too  great,  and 
there  Is  not  only  not  "an  apparent  ability 
to  pay,"  but  there  is  an  apparent  Inability 
to  pay.   We  find  no  error  in  the  proceed- 


'1  Hill's  Code,  §  1498,  provides  that  "two  or 
more  person/'  may  form  a  corporation  in  a  cer- 
tain prescribed  manner. 
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lags  of  tbe  court  below,  and  the  judgment 
la  therefore  affirmed. 

STILES  and  SCOTT,  JJ.,  concur. 
HOYT,  J.,  did  not  sit. 


(6  Wash.  152) 

DENNY  HOTEL  CO.  OF  SEATTLE  r. 
GILMORE. 

(Supreme  Court  of  Washington,      arch  25, 
1893.) 

CoBPoniTiosa— Subscriptions  to  Stock — Estop- 
pel. 

Where  a  subscriber  to  the  stock  of  a 
corporation  does  not  know  that  one  of  the  sub- 
scribers is  another  corporation,  contrary  to  law, 
he  does  not,  by  paying  a  part  of  his  subscrip- 
tion, waive  bis  right  to  resist  further  liability 
on  the  ground  that  the  full  amount  of  stock 
was  not  subscribed. 

Appeal  from  superior  court,  King  coun- 
ty; T.J.  Humes,  Judge. 

Action  by  the  Denny  Hotel  Company  of 
Seattle  against  David  Otlmore  to  recover 
subscriptions  to  stock  In  plaintiff  corpo- 
ration. One  of  the  other  subscribers  to 
the  stock  was  another  corpora  t  ion.  From 
a  Judgment  for  delendant,  plaintiff  ap- 
peals. Affirmed. 

Burke,  Shepard  &  Woods  and  Hawley 
&  Prouty,  for  appellant.  Frank  G.  Had- 
dock, (James  Leddy,  of  counsel,)  for  re- 
spondent. 

DUNBAR,  C.  J.  Tbe  questions  raised  in 
this  case  are  substantially  the  same  as 
those  raised  in  the  case  of  Hotel  Co.  v. 
Scb ram,  82  Pae.  Rep.  1002,  the  only  distin- 
guishing feature  being  that  in  this  case 
the  defendant  paid  $ 5u0  in  response  to  tbe 
first  call;  and  it  is  urged  by  appellant 
that  he  has  therefore  waived  any  right  he 
may  have  had  to  object  to  tbe  validity  of 
other  subscriptions,  or  to  question  the  au- 
thority of  the  corporation  to  sue.  It  is 
stoutly  contended  by  the  respondent  that 
be  never  subscribed  for  any  number  of 
shares  of  stock,  but  that  his  name  was 
attached  to  the  subscription  list  without 
his  consent,  and  against  bis  express  com- 
mands, and  that  he  did  not  ratify  tbe 
placing  of  bis  name  to  the  subscription  Hat 
after  it  was  brought  to  his  notice,  but 
that  he  agreed  to  give,  for  the  assistance 
of  the  enterprise,  what  he  felt  able  to  give, 
but  that  he  would  not  bind  himself  to  pay 
anything,  and  that  what  ho  did  pay  was 
not  in  payment  of  shares  subscribed  for, 
but  purely  as  a  donation.  The  evidence 
on  this  point  is  conflicting;  but. especially 
in  consideration  of  the  rather  unusual  fact 
in  such  cases,  that  respondent's  name  was 
not  signed  by  himself,  we  would  hardly 
feel  Justified  In  reveiuing  this  Judgment  on 
the  testimony  presented  on  this  point. 
But,  even  conceding  that  he  paid  it  on  ac- 
count of  the  alleged  subscription,  it  was 
not  a  relinquishment  of  any  known  right; 
for  the  testimony  shows  that  the  respond- 
ent bad  no  knowledge  cf  the  character  of 
the  subscribers,  and  therefore,  not  know- 
ing his  rights,  he  could  not  be  held  to  re- 
linquish them.   For  tbe  reasons  assigned 


in  Hotel  Co.  v.  Scbram,  supra,  the  Judg- 
ment is  affirmed. 

SCOTT  and  STILES,  JJ.,  concur. 


(6  Waih.  13) 
TIMM  v.  STEGMAN  et  al. 
(Supreme   Court  of   Washington.    March  1* 
1893.) 

Gabnishment— Jurisdiction—  Affidavit— Ev- 

DENCB. 

1.  Under  2  Code,  5  524,  providing  that 
after  the  issue  of  an  execution  the  judge,  on 
proof  by  affidavit  or  otherwise  that  any  person 
has  property  of  the  judgment  debtor,  or  owes 
him  more  than  $60,  may  require  such  person 
to  appear  and  answer  concerning  the  same, 
such  affidavit  need  not  state  that  an  execution 
has  been  issued,  since  a  judge  will  take  judi- 
cial notice  that  an  execution  has  been  issued  in 
his  own  court. 

2.  But  garnishment  proceedings  under  such 
statute  are  void  for  want  of  jurisdiction,  where 
no  execution  was  ever  issued. 

3.  Where  a  person  summoned  as  garnishee 
testified  that  he  did  not  owe  defendant  any 
debt,  individually,  and  that,  though  he  individu- 
ally signed  a  note  payable  to  defendant,  he 
signed  it  as  trustee  for  others,  there  was  noth- 
ing on  which  to  base  a  judgment  against  him. 

4.  It  was  a  further  bar  to  a  recovery 
against  him  that  the  note  was  not  in  the  hands 
of  the  judgment  debtor,  and  not  then  due. 

Appeal  from  superior  court, Fierce  coun- 
ty; F.  Campbell,  Judge. 

Action  by  Peter  Tlmm  against  D.  S teg- 
man  and  others  on  a  note  executed  by 
Stegman.  There  was  a  Judgment  for 
plaintiff,  and  Hem  rich  was  summoned  as 
garnishee,  and  a  Judgment  rendered 
against  him,  from  which  he  appeals.  He- 
versed. 

Parsons  &  Corell  and  Blaine  &  De  Vries, 
for  appellant.  Heilig  &  Hart  man  and 
W.  H.  Keid,  for  respondent. 

SCOTT,  J.  Respondent,  Peter  Tlmm, 
obtained  a  Judgment  against  D.  Steg- 
man, Samuel  S.  Loeb,  aud  John  Frailer 
in  the  superior  court  of  PiercH  county; 
and  the  appellant  was  summoned  to 
appear  and  answer,  under  sections  524, 
525,2  Code,  relating  to  proceedings  supple- 
mentary to  execution.  Judgment  was 
rendered  against  the  appellant  in  said 
proceedings,  and  he  alleges  that  the  same 
was  erroneous,  first,  because  tbe  affi- 
davit which  was  filed  as  a  basis  for  the 
order  summoning  him  to  appear  did  not 
state  that  an  execution  had  been  issued 
upon  the  Judgment.  We  do  not  think  it 
Is"  necessary  that  the  affidavit  should 
state  that  an  execution  had  been  issued. 
Tbe  statute  provides  that  after  the  issu- 
ing or  return  of  an  execution,  etc.,  upon 
proof,  by  affidavit  or  otherwise,  to  the 
satisfaction  of  the  Judge,  that  any  person 
or  corporation  has  any  property  of  said 
Judgment  debtor,  or  is  indebted  to  him 
in  an  amount  exceeding  f50,  tbe  judge 
may  require  such  person,  or  an  officer  of 
the  corporation,  to  appear  at  a  time  and 
place  specified,  before  him,  or  a  referee  ap- 
pointed by  him,  and  answer  concerning 
the  same.  The  affidavit  required  only 
goes  to  the  proof  of  indebtedness  to,  or 
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possession  of  property  of,  the  judgment 
debtor.  Tbe  judge  would  take  Judicial 
knowledge  of  the  fact  ttiat  an  execution 
bad  been  Itssued  in  his  own  court,  and  It 
would  be  unnecessary  to  make  proof  of 
that  fact  bj  affidavit.  But  In  the  state- 
ment offactsin  this  cose  it  does  not  a p> 
pear  that  an  execution  bad  been  issued, 
and  tbe  judge  certifies  that  all  tbe  ma- 
terial facts  in  relation  to  such  proceed- 
ings are  contained  in  such  statement.  An 
essential  fact,  neceesnry  to  tbe  jurisdic- 
tion of  tbe  court  in  this  matter,  was  the 
rendition  of  a  ralid  judgment  against  the 
principal  debtor,  and  tbe  issuance  of  an  exe- 
cution thereon ;  otherwise,  tbe  court  had 
no  jurisdiction  to  make  the  order  requir- 
ing the  appellant  to  appear,  and  the.  ap- 
pellant had  no  right  to  waive  a  jurisdic- 
tional matter  in  the  premises.  Such  pro- 
ceedings are  In  rem,  whereby  tbe  execu- 
tion creditor  seeks  to  subject  tbe  prop- 
erty of  the  execution  debtor  to  the  satis- 
faction of  his  debt,  and  the  requirements 
of  tbe  statute  necessary  to  bring  such 
property  within  the  jurisdiction  of  tbe 
court  must  be  complied  with.  McDonald 
t.  Moore,  65  Iowa,  171,  21  N.  W.  Kep.  504. 

At  the  hearing  held  In  pursuance  of  such 
order  tbe  appellant  testified  as  folio wr: 
"Question.  Mr.  Hem  rich,  do  you  owe  Mr. 
D.  Stegman  anything  on  a  note,  or  other- 
wise? If  so, state  fully.  Answer.  1  signed 
a  note  for  Stegman  as  trustee  for  the 
brewers  here,  not  individually.  Q.  How 
much  was  that  note  for?  A.  It  was  for 
»«,500,  with  $2,000  paid,  which  left  a  bal- 
ance due  on  the  note  of  f 4,500.  Q.  How 
much  do  yon  still  owe  on  thut  note?  A. 
#4,500.  Q.  When  was  It  due?  A.  On  the 
15tb  of  February,  1892.  Q.  Do  you  re- 
member, Mr.  Hemrich,  when  that  note 
was  made,  whether  there  was  anything 
said  about  Its  being  made  to  Stegman, 
personally,  or  to  Stegman's  order'  A.  I 
was  under  the  impression  At  that  time 
that  something  was  said  about  it  to  be 
made  to  Stegman.  Whether  it  was  or 
not,  I  don't  know.  I  don't  want  to 
swear  to  this  point,  because  I  am  not 
positive  about  it.  Q.  Do  you  remember 
when  this  note  was  given,  Mr.  Hemrich? 
A.  I  can't  state.  It  was  done  at  the  same 
time  this  note  was  made.  Q.  Do  you 
identify  that  note?  A.  Yes,  sir;  It  is  my 
signature.  Q.  Was  that  note  made  to 
Stegman  in  all  respects  similar  to  this? 
A.  I  can  only  identify  my  own  handwrit- 
ing. I  did  not  read  the  note,  only  so  far 
as  the  amount,  and  could  cot  swear 
whether  It  was  negotiable  or  not.  We 
spoke  of  It  at  tbe  time,— it  should  be  so. 
Whether  It  was  made  out  that  way  or 
not,  I  don't  know.  Q.  Where  is  tbat  note 
now,  if  you  know?  A.  It  was  in  the 
bands  of  one  Trounce.  Q.  Can  yon  state, 
Mr.  Hemricb,  whether  tbat  note  was  a 
negotiable  or  n  on  negotiable  note,  defi- 
nitely? A.  No;  I  cannot  state,  positively. 
Q.  And  that  is  the  only  matter  upon 
which  you  are  indebted  to  Mr.  Stegman 
in  any  way?  A.  Yes,  sir.  Q.  And  that  is 
as  trustee?  A.  As  trustee  for  a  number 
of  persons.  Q.  Mr.  Hemrich,  did  you  sign 
that  note  as  trustee,  or  sign  It  in  your 
individual  capacity?    A.  There  was  noth- 


ing npon  the  note  to  show  that  ft  was 
signed  as'  trustee.  Only  my  individual 
name  appears  upon  tbe  note.  There  is 
nothing  on  the  note  to  indicate  that  it 
was  done  as  trustee."  There  was  no 
such  admission  In  the  testimony  as  would 
warrant  tbe  rendition  of  a  judgment 
against  tbe  appellant.  Before  such  a 
judgment  can  be  rendered,  it  must  clearly 
appear  that  tbe  person  summoned  has 
property  belonging  to  the  Judgment  debt- 
or, or  tbat  he  is  indebted  to  him.  In  this 
case  it  did  not  appear  tbat  Mr.  Stegman 
owed  this  debt  individually,  although  be 
signed  the  note  individually,  but  be 
claimed  tbat  bis  liability  thereon  was  as 
a  trustee  for  others.  Furthermore,  it 
appeared  tbat  the  note  was  not  then  due, 
(bis  testimony  was  given  January  23, 
1802.)  aud  tbat  it  was  not  in  tbe  hands  of 
tbe  judgment  debtor,  but  In  the  bauds  of 
a  third  party,  not  before  the  court.  Upon 
this  testimony  tbe  court  had  no  au- 
thority to  render  any  Judgment  against 
tbe  appellant.  The  Judgment  is  reversed. 

DUNBAR,  C.  J.  and  ANDERS  and 
STILES,  JJ,,  concur.  BOYT,  J.,  concurs 
la  tbe  result. 


(6  Wash.  9Q 
DWYER  et  aL  v.  SCHLUMPF  et  at. 
(Supreme  Court  of  Washington.    March  8, 
1893.) 

Appeal — Notice — Befoke  Final  Judgment. 
Where  notice  of  appeal  Is  given  by 
plaintiffs  before  final  judgment  as  to  all  tha 
defendants,  the  appeal  must,  whether  the  case 
be  considered  single  or  separate  as  to  defend- 
ants, be  dismissed. 

Appeal  from  superior  court,  King  coun- 
ty ;  I.  J.  Licbtenberg.  Judge. 

Action  by  P.  V.  Dwyer  and  others 
against  A.  F.  Senium pf  and  others  to  fore- 
close a  material  man's  lien.  Before  final 
Judgment  bad  been  entered  against  all  the 
defendants,  plaintiffs  gave  notice  of  ap- 
peal. Dismissed. 

-  Burke,  Shepard  &  Woods,  for  appellants. 
Fishback  &  Hardin,  White  &  Munday, 
Strune  &  McMicken,  and  Jaa.  Kiefer,  for 
respondents. 

HOYT,  J.  The  record  In  this  case  shows 
that  the  notice  of  appeal  was  given  before 
final  judgment  had  been  entered  against 
all  of  the  defendants  wbo  had  appeared  In 
tbe  action.  Founded  npon  tbis  fact,  re- 
spondents move  tbe  court  to  dismiss  tbe 
appeal.  Tbe  motion  must  be  granted.  If 
we  consider  the  case  as  a  single  one  as  be- 
tween the  plaintiffs  and  all  of  the  defend- 
ants, an  appeal  could  not  be  taken  until 
there  had  been  a  final  disposition  of  the  is- 
sues as  to  all  tbe  defendants  who  bad  ap- 
peared in  the  action.  If  treated  as  sepa- 
rate actions  between  the  plaintiffs  and 
each  of  the  defendants,  there  should  have 
been  separate  appeals.  .It  follows  tbat, 
however  we  construe  the  record,  the  ap- 
peal taken  was  ineffectual. 

DUNBAR,  C.  J.,  and  SCOTT,  ANDERS, 
and  STILES,  JJ.,  concur. 
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MASON  v.  McLEAN  et  al. 
(Supreme  Court  of  Washington.    March  7, 
1893.) 

Judgment  —  Vacation'  —  Revival  of  Former 
Judgment — Presumptions  on  Appeal — Excep- 
tions. 

1.  A  decree  declaring  the  rights  of  certain 
persons  in  an  action  is  not  vacated  by  a  subse- 
quent decree  declaring  the  rights  of  such  per- 
sons to  be  as  stated  in  the  former  decree,  ex- 
cept as  to  a  person  who  has  since  intervened; 
and  hence,  the  subsequent  decree  being  itself 
afterwards  vacated,  the  former  is  revived. 

2.  The  refusal  of  a  motion  for  default  will 
be  presumed  to  have  been  on  "good  and  suf- 
ficient cause,"  within  2  Code,  $  413,  where  the 
grounds  on  which  such  refusal  was  based  are 
not  stated  in  the  record. 

3.  The  appointment  of  a  guardian  ad  litem 
for  minor  children,  made  by  the  court  of  its 
own  motion,  will  be  presumed  regular  where 
no  application  by  the  children  themselves  for 
the  appointment  is  stated  in  the  record. 

4.  An  exception  to  "the  findings  of  fact 
and  of  law  and  the  judgment"  of  the  court  is 
not  sufficiently  specific  to  call  the  court's  at- 
tention to  an  error  in  allowing  an  attorney's 
fee  not'  referred  to  in  the  findings. 

Appeal  from  superior  court,  Lewis  coun- 
ty; Edward  F.  Hunter,  Judge. 

Action  in  ejectment  by  Allen  C.  Mason 
against  Annie  M.  McLean  and  others. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.  Modified  and  affirmed. 

Jas.  Wickersham,  for  appellant.  J.  H. 
Naylor,  for  respondents. 

SCOTT,  J.  On  the  31st  day  of  August, 
1883,  one  James  L.  Holbrook  made  a  will, 
devising  all  of  his  real  estate  to  hin  wife, 
Charlotte  E.,  and  providing  that  each  of 
his  seven  children,  naming  them,  should 
have  the  sura  of  $10.  On  the  7th  day  of 
July,  1883, he  made  a  second  will,  in  which 
he  devised  his  real  estate  to  his  said  wife, 
and  appointed  her  executrix  without 
bond,  and  provided  that  the  estate  should 
be  settled  without  the  intervention  of  the 
probate  court,  except  to  admit  the  will  to 
probate,  and  did  not  make  any  provision 
for  his  children  therein,  or  name  them  in 
said  lent  will.  After  the  decease  of  the 
teHtator,  and  on  the  12th  day  of  October, 
1883,  said  second  will  was  admitted  to 
probate  by  the  probate  court  of  Lewis 
county  in  the  then  territory  of  Washing- 
ton, upon  the  petition  of  the  said  Char- 
lotte E.  Holbrook.  Subsequently,  on  the 
6tb  day  of  April,  1884,  the  first  will  was 
also  admitted  to  probate  in  said  court, 
upon  a  like  petition,  and  upon  the  testi- 
mony of  witnesses  to  the  effect  that  the 
testator  intended  that  the  two  wills 
should  stand  as  one  instrument,— the  last 
one  as  a  codicil  to  the  first.  Said  instru- 
ments were  thereafter  treated  as  one  will, 
whereby  all  the  real  estate  was  given  to 
the  wife  of  the  deceased.  It  is  admitted 
that  all  of  such  real  estate  was  the  com- 
munity property  of  the  said  James  L. 
and  Charlotte  E.  Holbrook.  Some  time 
after  this,  Mrs.  Holbrook  married  a  man 
by  the  name  of  Shaw,  and  on  the  28th  of 
December,  18S5,  she  and  her  then  husband 
made  a  mortgage  to  one  Simmons,  to  se- 
cure a  loan  for  $2,500,  obtained  from  him 
on  said  real  estate,  the  appellant  guaranty- 


ing the  payment  of  said  loan.  The  mort- 
gagors did  not  pay  the  loan  in  question. 
In  March,  1887,  five  of  the  children  of  said 
tentator  began  a  suit  against  said  Char- 
lotte E.and  her  then  husband,  the  two  re- 
maining children,  and  Simmons,  the  mort- 
gagee, in  the  district  court  of  Lewis  coun- 
ty, claiming  title  as  heirs  of  said  Jamee 
L.  Holbrook,  and  seeking  a  decree  declar- 
ing the  children  to  be  the  owners  of  an  un- 
divided half  of  the  land  In  question,  and 
asking  that  the  mortgage  made  to  Sim- 
mons be  declared  a  lien  only  upon  the 
other  half,  owned  by  their  mother.  This 
suit  was  begun  upon  the  theory  that  the 
acts  of  the  probate  court  in  admitting  the 
wills  to  probate,  and  its  proceedings 
thereon,  were  void. 

On  the  6th  day  of  February,  1888.  Mre. 
Shaw  entered  into  astipulation  with  the 
children,  whereby  it  was  agreed  to  place 
the  real  estate  in  the  bands  of  a  receiver 
to  be  appointed  by  the  court,  for  the  pur- 
pose of  selling  it  at  not  less  than  $6,000, 
and  it  was  further  agreed  that  this  money 
should  be  divided,  one  half  to  Mrs.  Shaw 
and  one  half  to  the  children,  but  that  the 
Simmons  mortgage  should  be  paid  out  of 
Mrs.  Shaw's  half.  On  the  10th  day  of  Feb- 
ruary. 18S8,  the  district  court  made  a  de- 
cree in  conformity  with  the  Btipalatiou, 
and  decreed  the  children  to  be  the  owners 
of  an  undivided  half  of  the  lands  described, 
and  appointed  a  receiver  to  sell  the  lands. 
No  further  action  was  had  under  the  de- 
cree, the  receiver  appointed  not  qualifying. 
On  September  6, 1888,  Mrs. Shaw,  who  was 
then  a  widow  again,  made  a  quitclaim 
deed  of  all  the  lands  in  question  to  the  ap- 
pellant, who,  on  November  30.  1888,  paid 
the  Simmons  mortgage,  and  secured  the 
discharge  thereof.  On  the  30th  day  of  Jan- 
uary, 1889,  the  appellant  filed  in  said  dis- 
trict court  a  petition  to  Intervene  in  said 
action,  setting  up  his  title  and  the  Sim- 
mons mortgage,  and  alleging  that  the 
stipulation  of  February  6,  1888,  entered 
into  between  the  children  and  Mrs.  Shaw, 
was  fraudulent  in  character.  He  was  al- 
lowed to  intervene  as  the  successor  in  in- 
terest of  Simmons  and  of  Mrs.  Shaw.  Au- 
gust 19, 1889.  a  decree  was  entered  in  this 
proceeding  in  Intervention,  whereby  it 
was  declared  that  the  rights  of  the  par- 
ties in  the  original  action  were  as  stated 
and  declared  in  the  decree  entered  on  the 
10th  day  of  February,  1888, except  that  the 
interests  of  all  of  said  parties' were  nubject 
to  the  lien  of  said  Allen  C.  Mason  for  the 
amount  paid  by  him  in  procuring  the  sat- 
isfaction of  the  mortgage  to  Simmons.  On 
May  2. 1890,  in  pursuance  of  a  petition  filed 
by  the  plaintiffs  in  the  original  action.— 
the  children  aforesaid. — the  decree  upon 
the  proceedings  in  Intervention  was  found 
to  have  been  wholly  unauthorised  and 
Illegal,  and  it  was  vacated  and  set  aside; 
whereupon  said  children  entered  upon  and 
took  possession  of  the  real  estate,  and  this 
action  was  brought  by  the  appellant  in 
ejectment  to  oust  them  therefrom.  A  trial 
was  had,  which  resulted  in  a  Judgment  in 
favor  of  the  defendants,  and  plaintiff  ap- 
pealed to  this  court. 

We  are  of  the  opinion  that  the  second 
will  could  not  be  held  to  have  been  intend- 
ed as  a  codicil  to  the  first,  under  thecir- 
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cumstances.  It  was  expressly  declared  in 
the  Instrument  itself  to  be  the  Inst  will 
and  testament  of  the  testator.  The  proof 
upon  which  the  same  was  found  to  have 
been  inteuded  as  a  codicil  was  cl«arly  in- 
competent. The  children  not  having  been 
named  in  the  Bald  will,  under  the  previous 
holdings  of  t liia  court,  it  was  inoperative 
as  to  them;  and  upon  the  death  of  the 
testntor  one  half  of  the  community  lands 
vested  in  the  children, the  first  will  having 
been  revoked  by  the  subsequent  one.  Fur- 
thermore, if  the  appellant  wanted  to  in- 
sist that  the  lien  of  the  Simmons  mort- 
gage covered  the  entire  land,  he  should 
have  sought  to  preserve  his  rights  therein 
by  a  foreclosure  thereof,  and  not  by  tak- 
ing a  deed  to  the  premises,  and  paying  off 
the  mortgage.  This  deed  from  Mrs.  Shu  w 
was  taken  after  she  had  entered  into  the 
stipulation  with  the  children,  and  after 
the  decree  rendered  thereon  in  the  suit  in- 
stituted by  the  children,  and  appellant 
took  bis  deed  to  said  lands  with  full  no- 
tice of  all  the  rights  of  the  parties  therein. 

It  is  contended  by  theappellnnt  that  the 
decree  rendered  upon  his  proceedings  in 
intervention  had  the  effect  of  setting  aside 
and  vacating  the  decree  previously  entered 
in  the  original  action  brought  by  the  chil- 
dren, and  that  the  action  of  the  court  in 
setting  aside  the  decree  rendered  upon  the 
proceedings  in  intervention  did  not  have 
the  effect  of  reviving  the  former  decree,  but 
left  said  action  as  though  the  same  had 
never  been  determined  In  anyway.  It  Is 
further  contended  by  the  appellant  that 
the  defendants  In  this  action  were  es- 
topped from  attacking  the  decree  rendered 
in  favor  of  the  appellant  In  his  proceedings 
in  intervention,  for  the  reason  that  the 
same  was  rendered  upon  the  con  sent  of 
all  parties.  As  to  the  first  proposition, 
we  do  not  think  that  the  judgment  had 
the  effect  of  setting  aside  the  decree  pre- 
viously rendered.  In  fact,  It  purported  to 
keep  the  same  alive, except  that  the  rights 
of  the  appellant,  in  so  far  as  he  had  ob- 
tained any  rights  to  said  lands  by  the  pay- 
ment of  the  mortgage,  were  held  para- 
mount to  those  of  all  the  parties;  and, 
when  the  proceedings  in  Intervention  were 
set  aside,  the  effect  thereof  was  to  allow 
the  original  degree  to  stand  as  made.  As 
to  the  second  proposition,  we  find  noth- 
ing In  the  record  to  Justify  the  cqntention 
upon  the  part  of  the  appellant  that  said 
decree  was  rendered  in  pursuance  of  an 
agreement  by  the  parties  to  said  action , 
sufficient  to  hold  that  they  were  estopped 
from  attacking  the  same,  even  if  such  a 
defense  were  available  in  this  action. 

Error  is  alleged  upon  the  refusal  of  the 
court  to  grant  a  motion  made  by  the 
plaintiff  for  a  default  against  the  defend- 
ants, on  the  ground  that  they  had  failed 
to  answer  or  plead  within  the  rime  pre- 
scribed after  service.  This  much  appears 
by  a  transcript  of  the  record  showing  the 
order  of  the  court  made,  denying  the  mo- 
tion for  a  default,  aud  the  exception  of  the 
plaintiff  thereto.  The  record  is  silent  as 
to  whether  any  showing  was  made  upon 
which  the  court  based  Its  action  in  refus- 
ing the  motion.  Section  413,  vol.  2,  of  the 
Code  provides  that  the  court  may,  in  Its 
discretion,  set  aside  any  default  upon  an 


affidavit  showing  good  and  sufficient  cause 
therefor.  We  cannot  presume,  under  the 
circumstances,  that  the  court  arbitrarily 
refused  to  grant  the  plaintiff's  motion  for 
a  default,  without  any  showing  by  the  de- 
fendants' as  to  why  thn  same  should  be  re- 
fused. Doubtless  the  same  reasous  which 
would  authorize  a  court  to  set  aside  a 
default  would  justify  it,  if  then  made  to 
appear,  in  refusing  to  grant  the  default  in 
the  first  instunce,  and  the  presumption 
must  be  in  this  case  that  the  action  of  the 
court  in  the  premises  was  warranted  by 
a  showing  made  at  the  time.  Were  the 
fact  otherwise,  it  would  be  necessary  for 
the  appellant,  In  settling  a  statement  of 
facts,  to  incorporate  the  proceedings  of 
the  court  in  this  particular  in  the  state- 
ment, with  an  allegation  that  said  ruling 
was  made  without  any  showing  by  the 
defendants  as  to  why  the  motion  should 
nut  be  granted.  But  the  statement  of 
facts  does  not  contain  this  nor  any  allega- 
tion with  reference  thereto. 

Error  is  alleged  as  to  the  appointment 
of  a  guardian  ad  litem  for  the  minor  chil- 
dren. The  appellant  alleges  in  his  brief 
that  such  guardian  was  appointed  by  the 
court  upon  its  own  motion,  without  any 
application  or  consent  therefor  by  the  chil- 
dren, and  the  appellant  alleges  that,  as 
some  of  said  children  vf  ere  over  14  years  of 
age,  the  court  could  not  assume  to  act  ar- 
bitrarily in  the  premises.  This  point  is 
made  to  appear  in  the  record  in  the  same 
way  us  the  preceding  one,  and  there  is  no 
showing  or  allegation  in  the  statement  of 
facts  which  was  settled  that  a  request  for 
such  appointment,  or  petition  therefor, 
was  not  made  by  the  children,  and  conse- 
quently it  will  be  presumed  that  the  ap- 
pointment was  regularly  made. 

Error  is  alleged  as  to  the  action  of  the 
court  in  allowing  the  defendants  an  attor- 
ney fee  of  f  125 against  the  appellant.  Cer- 
tain findings  of  fact  were  made  by  the 
court  in  this  case,  wherein  it  was  found 
that,  by  virtue  of  the  decree  made  as  afore- 
said on  the  10th  day  of  February,  1888,  in 
the  former  action,  the  children  were  the 
owners  of  an  undivided  half  of  all  of  said 
real  estate,  and  that  said  parties,  includ- 
ing Simmons,  were  all  regularly  before  the 
court,  and  that  the  mortgage  executed  to 
Simmons  was  a  lien  only  upon  the  half  of 
said  estate  which  went  to  the  wife;  and  it 
was  found  that  said  decree  of  February 
10th  was  still  in  full  force,  and  that  the 
appellant  in  this  action  took  nothing  by 
virtue  of  the  mortgage  and  the  deed  of  said 
lands  ae  against  the  half  so  found  to  be 
owned  by  the  children;  that  the  attempt- 
ed probate  of  the  paper  writing  purport- 
ing to  be  the  first  will  of  said  Holbrook 
was  absolutely  null  and  void.  It  was  or- 
dered and  adjudged  that  the  action  in 
ejectment  be  dismissed,  and  that,  as  the 
plaintiff  in  said  suit  had  knowledge  when 
he  instituted  it  that  part  of  the  defendants 
were  infant  children,  in  whose  defense  it 
became  nceessary  for  the  court  to  appoint 
a  guardian  ad  litem  and  attorney,  it  was 
ordered  and  adjudged  that  be  should  pay 
to  said  guardian  and  attorney  the  sum  of 
f  125,  together  with  all  costs  of  suit.  The 
judgment  concludes  with  the  following 
clause:  "To  which  findings  of  fact  and  of 
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law  and  the  Judgment  and  order  of  this 
'-•curt  the  said  Allen  C.  Mason,  plaintiff, by 
his  counsel,  in  open  court,  duly  excepted, 
and  the  exception  is  noted  and  allowed." 
There  was  nothing  strid  In  the  findings  of 
fact  with  reference  to  this  sum  allowed  the 
guardian  ad  litem,  be  belug  the  attorney 
also  for  such  minor  children.  We  do  n«it 
think  it  can  be  held  that  the  exception  in 
this  Instance  specifically  called  the  court's 
attentiou  to  the  error  in  allowing  said  at- 
torney's fee.  We  are  clearly  of  the  opin- 
ion that  the  court  had  no  right  to  render 
any  Judgment  therefor.  No  motion  to ' 
modify  the  Judgment  was  made,  and,  for 
aught  we  know,  this  particular  matter 
was  never  called  to  the  attention  of  the 
court  in  any  way,  unless  it  can  be  held 
that  thecourt'eattention  wascalled  there- 
to by  the  exception  taken  as  aforesaid. 
This  exception  is  general  in  its  nature,  and 
specifies  no  grounds  wherein  said  Judg- 
ment is  erroneonB.  The  first  appearance 
of  any  special  objection  to  the  so-called 
"attorney's  fee"  is  contained  In  appellant's 
brief  lu  this  conrt.  Under  the  circumstan- 
ces, as  the  action  of  the  court  was  clearly 
erroneous  in  rendering  judgment  for  Bald 
attorney's  fee,  the  same  will  be  stricken 
from  its  Judgment,  and  the  same  modified 
to  Htich  extent.  But  the  appellant  should 
not  recover  the  costs  of  this  appeal. 

it  might  be  well  to  add  that,  were  the 
appellant  to  recover  costs  In  this  court, 
uone  would  be  allowed  for  the  transcript, 
owing  to  the  imperfect  condition  in  which 
we  find  the  same.  No  index  is  annexed 
thereto,  as  required  by  the  rules  of  the 
court,  although  It  purports  to  contain  an 
index,  which,  however,  is  very  defective 
aud  Insufficient.  It  has  been  of  no  benefit 
whatever  in  assisting  the  court  to  go 
through  and  Investigate  tbe  voluminous 
record.  Furthermore,  nearly  all  of  the 
proceedings  In  all  of  said  matters  are  net 
forth  three  times  in  tbe  record.  This  In- 
cludes all  the  pleadings,  with  the  various 
orders  of  tbe  court  thereon,  and  the  docu- 
mentary evidence  introduced,  and  has  re- 
sulted in  bringing  up  a  voluminous  record, 
two  thirds  of  which  Is  entirely  unneces- 
sary, and  has  only  served  to  embarrass 
the  court  in  its  investigation  of  the  cause. 
Had  the  same  been  called  to  the  attention 
of  the  court  prior  to  the  argument,  no 
hearing  would  have  been  permitted  there- 
on In  its  then  imperfect  state,  and  appel- 
lant most  likely  would  Only  have  been  per- 
mitted to  correct  the  same  on  terms. 
Judgment  affirmed,  except  as  to  the  attor- 
ney's fee  of  $  125,  aforesaid,  which  is  disal- 
lowed and  stricken  out. 

DUNBAR,  C.  J.,   and   ANDERS  and 
STILES,  ,f  J.,  concur. 

HOYT,  J.   I  concur  in  the  result. 


(6  Wash.  50) 

BINNIAN  v.  BAKER. 
(Supreme  Court  of  Washington.    March  7, 
.  1893.) 
Conversion— Plbadino— Posbrssiox. 
In  an  action  by  a  mortgagee  of  per- 
sonal property  for  conversion  against  a  subse- 


quent mortgagee  of  the  same  property,  who 
has  sold  and  bought  in  the  property  under  his 
mortgage,  a  complaint  which  does  not  allege 
possession,  ri$ht  of  possession,  or  demand  of 
possession  fails  to  etate  a  cause  of  action, 
since  in  Washington  a  chattel  mortgage  vests 
no  title  or  right  of  possession  in  the  mortgagee, 
and  since  his  lien  was  not  affected  by  the  sale 
of  the  property  under  the  subsequent  mortgage. 

Appeal  from  superior  court,  King  coun- 
ty; R.  Osborn,  Judge. 

Action  by  Henry  Binnian  against  A.  J. 
Baker  forconvernion  by  defendant  of  prop- 
erty on  which  plaintiff  had  a  mortgage. 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed. 

Battle  &  Shipley  and  White  &  Monday, 
for  appellant.  John  Fairfield  and  Daniel 
T.  Cross,  for  respondent. 

DUNBAR,  C.  J.  On  August  23, 1890,  one 
Taylor  borrowed  of  Henry  Binnian,  re- 
spondent herein,  the  sum  of  S335,  for  which 
he  gave  his  promissory  note, and  to  secure 
the  payment  of  said  sura  executed  and  de- 
livered to  respondent  a  chattel  mortgage 
on  a  certain  lot  of  horses.  Subsequently 
he  mortgaged  tbe  same  horses  to  A.  J. 
Baker,  appellant  herein.  Baker  Bold  the 
horses  in  accordance  with  the  terms  of  his 
mortgage,  aud  bought  them  in  at  the  sale. 
Binnian  then  brought  his  action  against 
Baker  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiff  through  the 
alleged  taking  and  converting  to  his  own 
use  by  Baker  of  the  property  above  men- 
tioned. He  did  not  allege  tbe  value  of  tbe 
horses,  and  did  not  allege  demand  for 
their  possession,  or  that  be  was  entitled 
to  their  possession,  and  he  set  forth  the 
mortgage  in  extenso,  under  tbe  provisions 
of  which  he  was  authorized  to  sell  tbe 
property  upon  the  violation  by  the  mort- 
gagor of  any  of  tbe  conditions  of  the  con- 
tract, alleging  the  wrongful  taking  of  tbe 
property  by  Baker,  and  that  be  wrong- 
fully sold  tbesame,  to  plain  tiff's  da  mage  in 
the  sum  of  f 500.  Tbe  answer  was  a  gen- 
eral denial.  Upon  tbe  trial  the  appellant 
objected  to  the  introduction  of  apy  testi- 
mony, on  the  ground  that  the  complaint 
did  not  state  a  cause  of  action.  The  ob- 
jection was  overruled.  Trial  was  had. 
which  resulted  in  a  verdict  for  respondent 
for  tbe  sura  of  f 426.  Judgment  followed, 
and  appellant  appeals  to  this  court,  alleg- 
ing many  errors,  but  it  will  only  be  neces- 
sary to  notice  the  first,  viz.  that  the  court 
erred  in  not  sustaining  the  objection  to 
the  admission  of  testimony  on  the  ground 
that  tbe  complaint  did  not  state  facts 
sufficient. 

This  court  held,  in  Silsby  v.  Aldridge.  1 
Wash.  St.  117,23  Pac.  Rep. 836,  that  a  chat 
tel  mortgage  under  tbe  statutes  of  this 
state  does  not  convey  to  the  holders  of 
tbe  mortgage  any  title  to  the  property  In 
question.  The  mortgage,  then,  being  only 
a  security,  the  mortgagee  has  no  right  in 
the  property  other  than  his  right  to  fore- 
close. His  lieu  has  nut  been  affected  in 
any  way  by  the  sale  of  the  property  under 
the  subsequent  mortgage.  All  the  inter- 
est that  passed  to  Baker  by  virtue  of  bis 
purchase  of  the  horses  was  the  interest 
that  Taylor  bad  in  the  horses,  which  was 
simply  the  equity  of  redemption.  Taylor 
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was  entitled  to  the  possession  of  the  prop- 
erty under  the  terms  of  the  mortgage,  and 
Baker,  an  the  purchaser  of  Taylor's  inter- 
est, became  entitled  to  this  possession; 
and  the  complaint  contains  no  allegation 
of  either  actual  possession  at  the  time  of 
the  alleged  conversion,  nor  of  right  of  pos- 
session, nor  of  demand  of  possession.  We 
think  the  allegations  of  the  complaint  en- 
tirely insufficient  to  maintain  the  action, 
and  that  the  Judgment  m net  be  reversed, 
and  the  case  remanded  to  the  lower  court 
with  instructions  to  dismiss  the  action. 

SCOTT,  STILES,  and  HOYT,  JJ.,  con- 
cur. 


(6  Wash.  39) 

EWING  t.  VAN  WAGENEN  et  al. 
(Supreme  Court  of  Washington.    March  7, 
1893.) 

Insolvency— Statute— Repeal — Pending  Pro- 
ceedings—Appointment of  Receiver. 

1.  Act  March  6,  1890,  relating  to  assign- 
ments for  the  benefit  of  creditors,  did  not  put 
an  end  to  insolvency  proceedings  then  pending, 
under  provisions  of  tne  Code  of  1881,  relating 
to  the  same  subject,  although  such  provisions 
were  thereby  unqualifiedly  repealed,  and  al- 
though no  assignee  in  whom  title  to  the  debt- 
or's property  could  vest  had  at  the  time  been 
appointed. 

2.  A  receiver,  appointed  under  Code  1881, 
I  2022,  to  take  possession  of  a  debtor's  prop- 
erty for  the  benefit  of  creditors  during  a  stay 
of  proceedings  pending  notice,  was  to  every 
intent  an  assignee;  and  all  rights  which  would 
have  come  to  an  assignee,  if  the  usual  course 
had  been  followed,  vested  immediately  in  him. 

Appenl  from  superior  court,  Pierce  coun- 
ty; F.  Campbell,  Judge. 

Action  by  Coke  Ewlug,  assignee  in  in- 
solvency of  William  Page  aud  others, 
against  F.  D.  Yan  Wagenen  and  others. 
From  a  Judgment  overruling  a  number  of 
demurrers  to  defendants'  answers,  and 
dismissing  the  action,  plaintiff  appeals. 
Reversed. 

W.  H.  Pritchard  aud  E.  T.  Dunning,  for 
appellant.  Wm.  H.  Reld  and  Crowley  & 
Sullivan,  for  respondents. 

STILES,  J.  This  appeal  presents  an- 
other phase  of  the  same  matter  heretofore 
presented  in  Traders'  Bauk  v.  Van  Wagen- 
en, 2  Wash.  St.  172, 26  Pac.  Rep.  253.  Appei- 
lant,  as  the  assignee  in  insolvency  of  the 
individuals  composing  the  Arm  known  as 
the  Buckley  Lumber  &  Shingle  Manufac- 
turing Company,  commenced  bis  action 
against  the  insolvents,  their  respective 
wives,  and  others,  who,  it  is  alleged,  are 
holding  certain  real  estate  conveyed  by 
the  Insolvents  in  fraud  of  their  creditors, 
to  have  the  several  conveyances  set  aRide 
and  the  title  cleared,  so  that  the  property 
may  be  subjected  to  the  payment  of  debts 
which  would  otherwise  be  unprovided  for. 
The  allegation  of  the  amended  complaint 

is  that  on  the    day  of  April,  1891, 

Frederick  Mottet  was  duly  appointed 
assignee;  that  on  the  6th  of  October,  1891, 
*  he  resigned,  and  bis  resignation  was  duly 
accepted  by  the  court,  and  that  on  the 
same  day  the  appellant  was  duly  ap- 
pointed as  assignee  In  the  place  of  Mr. 
v.o2p.no.l4— 64 


Mottet.  To  this  allegation  each  of  the 
defendants  answered  as  follows:  "That 
said  insolvency  proceedings  referred  to  It. 
the  complaint  were  begun  January  22, 1890, 
and  said  assignment  was  made  on  said 
date,  under  the  provisions  of  the  laws 
of  the  state  of  Washington  then  in  force; 
that  this  action  is  brought  by  plaintiff 
under  color  and  pretense  of  authority  of 
said  Insolvency  proceedings,  and  since  the 
making  of  said  assignment  said  laws  of 
the  state  of  Washington  under  which  said 
Insolvency  proceedings  were  instituted 
have  been  repealed,  and  have  become  with- 
out force  and  effect."  The  plaintiff  de- 
murred to  this  separate  defense  in  each 
answer,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  de- 
fense. The  demurrers  were  overruled, 
and,  plaintiff  electing  to  stand  on  his  de- 
murrers, the  action  was  dismissed  at  his 
cost,  and  be  appeals  from  the  Judgment 
thereupon  entered. 

Upon  the  lace  of  these  answers  the  only 
question  which  we  are  required  to  deter- 
mine is  whether  the  act  of  March  6,  1890, 
entitled  "An  act  to  secure  creditors  a  Just 
division  of  the  assets  of  debtors  who  con- 
vey to  assignees  for  the  benefit  of  credit- 
ors," bad  t be  effect  to  put  an  end  to  nil 
insolvency  proceedings  then  pending  in 
the  courts  of  the  state,  where  no  assignee 
bad  been  elected  when  the  act  took  effect. 
It  is  admitted  by  the  respondents  that, 
upon  the  appointment  of  an  assignee  un- 
der the  insolvency  law  found  in  the  Code 
of  18S1,  all  the  assigned  property  of  the 
insolvent  passed  to  such  assignee,  and 
could  not  afterwards  be  divested  by  the 
legislature.  Under  such  concession  it 
would  not  be  strictly  necessary  that  we 
go  further  in  this  case,  since  between  the 
time  wben  the  petition  for  insolvency 
was  filed,  January  22,  ls90.  and  tbe  time 
wben  the  act  of  Marcb  6tb  went  into 
effect, — almost  five  months, — there  was 
ample  time  for  proceedings  under  the 
Code,  through  which  an  assignee  might 
have  been  appointed.  The  fact  that  it  is 
alleged  that  Mr.  Mottet  was  appointed 
assignee  in  April,  1891,  would  not  Justify 
this  conrt  in  presuming  that  no  other  as- 
signee was  appointed  before  June  7,  1890, 
when  tbe  act  of  that  year  became  opera- 
tive. There  are  several  provisions  of  the 
Code  of  1881  which  would  lead  to  a  dif- 
ferent prima  facie  conclusion.  Section  2018 
required  the  Judge  receiving  a  petition  to 
mnke  an  order  requiring  all  creditors  to 
show  cause,. etc. ;  and  section  2021  directed 
that  the  clerk  issue  a  notice  calling  tbe 
creditors  together  within  30  days  from 
tbe  date  of  publication  of  tbe  notice;  and 
section  2031  provided  that  if.  on  tbe  day 
appointed  for  the  meeting,  creditors,  hav- 
ing been  duly  summoned,  did  not  attend, 
or  refused  to  appoint  an  assignee,  ft 
should  be  lawful  for  tbe  ludge  to  author- 
ize the^sherlff  to  accept  the  surrender  of 
the  property  offered  by  the  debtor,  and 
perform  in  every  respect  the  functions  of 
an  assignee.  That  these  things  had  been 
done  in  case  no  assignee  had  been  regu- 
larly appointed  by  the  creditors  could  be 
fairly  presumed  in  favor  of  the  demurrer 
,to  the  answers  In  this  case:  but. although 
such  might  be  the  condition  of  things,  we 
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cannot  overlook  the  fact  that  neither 
party  In  this  case  has  suggested  that  any 
such  appointment  was  made.  The  case 
has  been  presented  here  largely  upon  the 
assumption  that  a  receiver  had  been  ap- 
pointed,— perhaps  under  the  provisions 
of  section  2022,— and  that  such  receiver 
held  the  property  until  the  rime  of  Mot- 
tet's  appointroeut.in  April,  1891.  No  such 
fact  appears  in  the  record  in  this  case,  but 
a  glance  at  the  case  of  Traders'  Bank  v. 
Van  Wagenen,  supra,  shows  that  orig- 
inally a  receiver  to  take  charge  of  the  In- 
solvent's estate  was  duly  appointed,  and 
It  would  seem,  therefore,  that  we  should 
not  be  discussing  a  purely  Imaginary  state 
of  things  If  we  follow  the  briefs  of  counsel, 
and  assume  it  to  be  a  fact  that  there  was 
buch  a  receiver. 

The  position  assumed  by  the  respond- 
ents is  that,  whatever  might  be  the  tem- 
porary orders  in  a  case  of  insolvency  un- 
der the  Code  of  1881,  until  an  assignee  had 
been  appointed,  no  title  to  any  part  of  his 
estate  could  be  divested  out  of  the  debtor, 
for  the  reason  that  thut  statute  con- 
tained no  apt  provision  for  the  accom- 
plishment of  a  divestiture  except  that 
found  in  section  2046,  wherein  it  was 
declared  that  the  property  of  an  insolvent 
debtor  should  be  fully  vested  in  his  as- 
signee for  the  benefit  of  his  creditors  from 
and  after  the  surrender  of  his  property. 
The  surrender,  it  is  said,  could  not  be  ac- 
complished until  there  was  an  assignee  to 
whom  the  surrender  could  be  made;  and 
the  receiver,  in  such  a  case,  would  be  mere- 
ly a  temporary  appointee  to  preserve  the 
property  from  being  wasted  pending  the 
appointment  of  an  assignee;  and  the  con- 
clusion of  their  argument  is  that,  not- 
withstanding tbe  appointment  of  a  re- 
ceiver, there  having  been  no  assignee  until 
long  after  the  act  of  1890  had  gone  into 
effect,  repealing  tbe  insolvency  sections  of 
the  Code  of  1881,  there  could  then  be  no 
further  proceeding  in  tbe  matter,  and  the 
whole  attempt  at  au  assignment  would 
fail.  There  Ib  much  plausibility  in  these 
propositions,  and  if,  upon  a  review  of  the 
whole  statute.  It  Is  found  that  this  prop- 
erty had  not  been  placed  in  such  a  posi- 
tion that  the  court  could  exercise  jurisdic- 
tion to  appoint  an  assignee  and  proceed 
with  the  matter,  the  conclusion,  however 
surprising  and  unfair  it  might  be,  would 
have  to  be  accepted.  At  the  outset,  so 
far  as  the  two  laws  are  concerned,  we 
have  recently  held  that  the  act  of  1890  by 
Implication  repealed  the  Code  provisions 
on  the  subject  of  insolvent  debtors. 
Mansfield  v.  Bank,  (Wash.;  filed  Feb.  6, 
1893.)1  it  is  true,  also,  that  wherever  tbe 
Jurisdiction  exercised  in  proceedings  de- 
pends wholly  upon  statute,  which  is  re- 
pealed without  any  saving  provision  in 
the  repealing  act,  the  jurisdiction  is  gone, 
and  all  pending  proceedings  go  with  it. 
End.  Interp.  St.  §  479;  Sutb.  St.  Const.  § 
165;  New  London  N.  R.  Co.  v.  Boston  &A. 
R.  Co.,  102  Mass.  386;  Stephenson  v.  Doe, 
8  Blackf.  608;  People  v.  Livingston.  6 
Wend.  526.  There  was  no  saving  pro- 
vision whatever  in  the  act  of  1890.  All 
laws  and  parts  of  laws  in  conflict  with  tbe 
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provisions  of  that  act  were  repealed  by 
one  sweep,  without  an  apparent  thought 
that  the  greatest  confusion  might  follow. 
It  is  almost  inconceivable  that  tbe  legis- 
lature could  have  intended  such  results  ax 
are  threatened  in  this  case  If  the  respond- 
ents'contention  be  sustained,  for  what  will 
become  of  the  estate  actually  reduced  to 
the  possession  of  tbe  assignee?  Mast  it 
be  returned  to  the  debtors,  or  will  it  be- 
come tbe  subject  of  a  scramble  among 
their  creditors  through  garnishments  of 
the  assignee?  As  we  said  in  tbe  Traders* 
Bank  Case,  supra,  tbe  law  of  1881,  so  far 
as  tbe  debtor  was  concerned,  appeared  to 
regard  the  matter  of  his  discbarge  only, 
and  was  framed  with  a  view  to  tbe  im- 
mediate and  final  appropriation  of  his 
property  to  the  payment  of  his  debts  from 
the  time  of  his  filing  his  petition,  witbont 
much  regard  to  formalities.  Nothing 
contained  In  either  the  old  or  the  new 
statute  contemplates  a  rejection  of  the 
debtor's  proffer  of  his  property,  and  there 
is  certainly  nothing  to  show  that  a  con- 
tingency might  arise  where  any  property 
in  possession  of  the  court  or  au  assiguee 
would  have  to  be  surrendered  to  him. 
Section  2033,  and  tbe  sections  Immediately 
following,  provide  for  what  shall  be  done 
incase  any  creditor,  within  10  days  after 
the  appointment  of  an  assignee,  deems  it 
necessary  to  oppose  "it"  on  the  ground  of 
some  fraud  committed  by  tbe  debtor.  If 
the  fraud  is  established,  the  debtor  Is  de- 
prived of  the  benefit  of  tbe  law;  If  the 
allegations  fail,  be  is  Immediately  dis- 
charged. But  not  a  word  Is  said  about 
the  assignee's  turning  over  the  property 
when  fraud  bas  been  proven ;  on  tbe  con- 
trary, section  2038  expressly  provided  that 
tbe  judge  might  at  once  "approve  the 
appointment."  If  he  thought  that  waiting 
for  the  trial  of  the  fraud  issue  would 
cause  the  interest  of  the  creditors  to 
suffer.  These  are  ail  awkward  expres- 
sions, but  we  must  make  tbe  best  of 
them,  to  the  effect  that  the  iutent  of  tbe 
law  may  be  enforced.  The  view  of  this 
statute  entertained  by  the  territorial  su- 
preme court  was  forcibly  expressed  in 
Lammon  v.  Giles,  3  Wash.  T.  117. 13  Pnc. 
Rep.  417,  to  the  effect  that  a  proceeding 
under  it  partook  more  nearly  of  tbe 
nature  of  a  suit  in  equity  than  of  that  of 
any  other  procedure  known  to  the  law, 
and  that  the  courts  must  fall  back  upon 
their  equity  powers  to  enable  them  to 
make  a  complete  administration  of  it. 
But  of  what  use  would  be  any  considera- 
tion of  this  kind  if  a  technical  want  of  ac- 
ceptance and  vesting  of  the  title  in  an 
aHHlgnee  were  to  be  allowed  to  defeat  the 
entire  operation  of  the  law  upon  a  repeal 
of  this  kind?  It  seems  to  us  that  our 
statute  contemplated  that  by  the  filing 
of  the  petition  in  insolvency  the  estate  of 
the  debtor  was  brought  Into  the  conrt, 
there  to  remain  as  a  trust  fund  for  tbe 
benefit  of  creditors,  whether  the  result 
should  be  a  discharge  of  the  debtor  or 
not,  and  that  a  repeal  of  the  law  by  an- 
other law  regulating  the  same  subject- 
matter  ought  not  to  be  taken  ns  sufficient- 
to  deprive  tbe  court  of  all  jurisdiction 
where  the  assignee  had  not  been  ap- 
pointed June  7,  1890.  Tbe  record  now 
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sbowa  that  there  is  an  assignee,  though 
It  does  not  specify  whether  be  was  ap- 
pointed under  the  formalities  of  the  Code 
of  1881  or  of  the  act  of  1890.  If  the  court 
had  Jurisdiction  to  appoint,  the  defend- 
ants have  no  right  to  shield  themselves 
behind  any  irregularity  In  the  manner  of 
bis  appointment. 

Returning  to  the  matter  of  the  receiver, 
however,  we  are  well  satisfied  that  in  this 
particular  case  all  question  was  removed 
by  the  appointment  of  that  officer.  Ordi- 
narily a  receiver  is  a  mere  officer  of  the 
court,  who  takes  the  custody  of  property 
for  the  benefit  of  tbe  party  ultimately 
proved  to  be  entitled  to  it,  and  neither  tbe 
title  nor  the  right  of  possession  is  chauged 
by  his  appointment.  Union  Nat.  Bank  of 
Chicago  v.  Kansas  City  Bank,  186  U.S.  223, 
10  Sup.  Ct.  Rep.  1013.  But  under  section 
2022,  Code  1881,  the  court  was  author- 
ised, notwithstanding  the  stay  of  pro- 
ceedings pending  tbe  notice  to  creditors, 
upon  tbe  sworn  application  of  any  credit- 
or, to  appoint  a  receiver  to  take  posses- 
sion of  all  property  of  the  debtor  for  tbe 
benefit  of  all  his  creditors.  There  was 
here  no  question  of  holding  for  the  party 
ultimately  shown  to  be  entitled  to  the 
property.  The  petition  of  the  debtor  con- 
ceded all  the  facts  on  his  side,  and  tbe  ap- 
plication of  the  debtor  showed  tbe  emer- 
gency Justifying  the  immediate  sequestra- 
tion of  the  property,  and  its  devotion  to 
tbe  beneficiaries  named,  vis.  the  creditors. 
Tbe  order  appointing  a  receiver  was  tbe 
creation  of  an  equitable  execution  in  favor 
of  each  creditor  for  his  proportion  of  the 
proceeds  of  tbe  estate,  and  the  appointee, 
although  nominally  a  receiver,  was  to  ev- 
ery intent  an  assignee.  No  conveyance 
of  property  to  either  tbe  assignee  or  the 
receiver  was  uecessary  under  this  statute, 
as  in  some  statutes  of  similar  character; 
as,  for  example,  the  national  bankruptcy 
act  of  1867,  (Hampton  v.  Rouse.  22  Wall. 
263;)  nor  did  the  law  require  a  decree  of 
the  court  to  divest  the  title  out  of  the 
debtor,  as  have  other  laws,  as,  e.  g.  tbe 
national  bankrupt  act  of  1841,  (Oakey  v. 
Bennett,  11  How.  44.)  By  section  2024, 
when  the  creditors  had  agreed  upon  an  as- 
signee, and  a  statement  of  their  delibera- 
tions had  been  filed  in  the  clerk's  office,  the 
only  thing  tbe  court  did  was  to  fix  tbe 
assignee's  bond.  Some  order  would,  of 
course,  be  natural  and  proper,  but  it  was 
not  prescribed,  and  would  be  necessarily 
Informal,  perhaps  a  mere  upproval  of  the 
action  of  creditors.  Section  2046  provided 
that  from  and  after  his  surrender  tbe  prop- 
erty of  tbe  insolvent  should  be  fully  vested 
In  bis  assignee;  but  it  was  not  more  fully 
vested  in  tbe  assignee  than  the  property 
of  an  insolvent  corporation  is  vested  in  a 
receiver  under  chapter  13,  Code  1881.  It 
seems  to  us  that  titles  do  not  come  In 
question  In  such  cases.  The  assignee  or 
receiver,  under  the  court's  orders,  can  dis- 
pose of  titles,  but  where  they  are  in  tbe 
mean  time  makes  no  difference.  In  Lam- 
mon  v.  Giies,  the  court  appointed  a  receiv- 
er on  the  petition  of  tbe  debtor,  and  tbe 
whole  estate  seems  to  have  been  wound 
up  under  bis  administration, — a  proceed- 
ing approved  by  the  supreme  court.  We 
see  no  reason  why  the  same  course  might 


not  have  been  followed  with  perfect  legal- 
ity In  this  case,  if  no  regular  assignee  had 
been  appointed.  When  the  receiver  was 
appointed,  he  took  tbe  estate  absolutely 
for  tbe  creditors,  not  to  bold  until  an  as- 
signee could  be  appointed;  and  the  prop- 
erty, and  all  rights  which  would  have 
come  to  an  assignee  if  the  usual  course 
had  been  followed,  Immediately  "vested" 
in  him.  It  must  follow  that  this  assignee 
could  maintain  this  action,  and  that  the 
repeal  of  the  statute  was  insufficient  as 
a  defense. 

The  respondents  object  to  the  complaint 
on  the  ground  that  wherein  it  alleges  the 
transfer  of  real  estate  from  husband  'and 
wife  it  shows  a  mere  transfer  from  one 
Joint  debtor  to  another.  This  point  is 
made  upon  the  theory  that  tbe  complaint 
is  framed  under  the  view  that  tbe  wives 
of  the  partners  were  in  some  sense  the 
business  partners  of  their  husbands,  so 
that  a  transfer  from  husband  to  wife 
would  be  merely  tbe  conveyance  from  one 
Joint  debtor  to  another.  It  is,  of  course, 
a  general  rule  that,  where  property  is 
transferred  by  one  Joint  debtor  to  another, 
this  does  not  constitute  such  a  fraud  as 
would  Justify  the  interference  of  a  court 
of  equity,  because  the  property  is  still  sub- 
ject to  execution,  and  the  title  to  said 
property  is  not  in  any  way  clouded  by 
tbe  transfer.  But  we  do  not  read  tbe 
complaint  in  this  respect  as  the  respond- 
ents seem  to.  The  wives  In  this  case  were 
not  members  of  tbe  partnership,  nor  is  it 
alleged  that  they  were.  They  are  the 
persons  to  whom  tbe  partners  have  con- 
veyed the  legal  title  to  what  is  alleged  to 
have  been  community  property.  Such  a 
conveyance  would  be  good  as  between 
husband  and  wife,  so  as  to  vest  the  entire 
title  in  the  wife  as  a  gift;  or  it  might  be 
an  actual  purchase  by  the  wife.  But,  as 
against  creditors,  either  a  gift  or  a  pur- 
chase, made  with  an  intent  to  defraud 
creditors,  would  be  void  as  to  creditors. 
Tbe  wives  are  not  alleged  to  be  Joint  debt 
ors,  nor  are  they  sued  as  such.  The  legal 
title  is  what  the  assignee  seeks  to  bring 
into  the  estate.  The  deeds  outstanding 
appear  to  place  the  title  where  It  ought 
not  to  be,  and  his  action  is  a  proper  pro- 
ceeding to  clear  the  title  of  the  clouds 
raised  by  these  deeds. 

The  point  raised  in  behalf  of  tbe  respond- 
ent Allen  J.  Gilinour,  that  the  appellant 
has  not  replied  to  his  allegations  of  fact 
showing  good  faith  on  his  part  in  connec- 
tion with  the  transactions  between  him- 
self and  one  of  the  other  insolvents,  and 
that,  therefore,  his  answer  is  to  bo  taken 
as  true,  and  constitutes  a  complete  de- 
fense, is  not  well  taken.  One  of  appel- 
lant's demurrers  was  addressed  to  bis 
special  defense  based  upon  the  repeal  of 
the  insolvent  act  of  1881,  and  the  cause 
now  stands  with  that  demurrer  undeter- 
mined. The  appellant  has  not  yet  been 
called  upon  to  reply  to  tbe  affirmative 
defense,  since  parties  are  not  obliged  to 
plead  piecemeal. 

The  objection  taken  in  this  case  that 
no  statement  of  facts  appears  in  the  rec- 
ord is  unavailable.  The  statute  does  not 
provide  for  or  require  a  statement  of  facts 
In  an  equity  cause  where  the  whole  case 
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bas  beeh  determined  upon  pleadings.  So, 
also,  the  objection  that  no  bond  has  been 
Kiven  for  costs  cannot  be  sustained.  The 
bond  for  $  15,000,  which  was  required  by 
the  court  to  stay  proceedings,  covers  the 
costs  as  well  as  the  damages  which  the 
respondents  might  have  recovered  In  case 
of  appellant's  failure  to  sustuin  his  ap- 
peal. When  the  court  is  called  upon,  un- 
der Code  Proc.  §  1408,  to  fix  the  amount 
of  bond  for  a  stay  of  proceedintrs,  the 
plain  implication  of  the  statute  is  that 
the  bond  shall  cover  all  the  damages 
which  accrue  by  reason  of  the  stay,  includ- 
ing the  costs  of  the  appeal.  The  Judg- 
ment dismissing  the  complaint  Is  reversed, 
and  the  cause  remanded.  The  plaintiff's 
demurrer  to  the  defense  based  upon  the 
repeal  of  the  .insolvency  law  of  1881  will 
be  sustaiued.  and  the  cause  will  proceed 
in  accordance  with  this  opinion. 

DUNBAR,  C.  J.,  and  HOYT,  ANDERS, 
and  SCOTT,  J  J.,  concur. 


(6  Wash.  51) 

RICHARDSON  v.   CARBON  HILL  COAL 
CO. 

(Supreme   Court   of   Washington.  March  7, 
1893.) 

Nonsuit—  Am inded  Complaint  —  Injury  to  Em- 
plot  b— Assumption  or  Risk  —  Nkgmgbncb  ©» 

Defendant's  Physician. 

1.  Where  at  the  close  of  the  testimony 
plaintiff  obtained  leave  to  file  an  amended  com- 
plaint to  correspond  with  the  proofs  produced, 
a  motion  for  nonsuit  before  the  filing  of  the 
amended  complaint,  on  the  ground  that  the 
complaint  did  not  state  a  cause  of  action,  should 
not  be  granted. 

2.  Plaintiff,  a  laborer  in  defendant  coal 
company's  employ,  at  the  invitation  of  one 
of  defendant's  foremen  got  on  the  brake  beam 
of  a  locomotive,  to  go  through  a  tunnel  to  de- 
fendant's office,  and,  the  beam  being  crowded 
with  men,  he  stood  on  the  outer  edge,  and  was 
struck  by  a  projecting  rock,  causing  the  inju- 
ries complained  of.  The  engine,  as  plaintiff 
knew,  was  not  at  the  time  in  the  hands  of  the 
regular  train  men,  but  was  operated  by  other 
of  defendant's  employes.  To  reach  the  office 
it  was  not  necessary  for  him  to  pass  through 
the  tunnel,  and  it  was  not  customary  for  any 
of  the  employes  to  ride  on  the  brake  beams 
of  the  locomotive  except  the  brakemen.  Held, 
that  plaintiff  assumed  the  apparent  risk  of  the 
journey,  and  that  no  recovery  would  lie. 

3.  Defendant  retained  $1  per  month  from 
its  employes  for  the  maintenance  of  a  hospital, 
and  to  employ  a  physician  to  attend  sick  or 
injured  employes.  When  plaintiff  was  injured 
he  was  carried  to  a  relative's  house,  and  de- 
fendant's foreman  sent  a  physician  who  attend- 
ed those  placed  in  the  hospital  to  care  for  plain- 
tiff. Plaintiff's  brother  called  on  the  superin- 
tendent, and  asked  for  another  surgeon,  plain- 
tiff not  being  satisfied  with  the  one  attending 
him,  and  was  told  that  defendant  would  not 
hire  another,  but  would  see  that  defendant's 
physician  attended  him.  Plaintiff  was  never 
called  on  to  pay  for  the  medical  services  he 
had  received.  Held,  that  defendant  had  as- 
sumed to  provide  medical  attendance  for  plain- 
tiff.  Hoyt  and  Stiles,  JJ.,  dissenting. 

4.  Where  the  physician  who  attended  plain- 
tiff was  in  a  drunken  condition  on  nearly  every 
occasion  when  he  called  to  attend  him.  and  in 
consequence  of  his  negligence  plaintiff's  inju- 
ries were  much  aggravated,  such  facts  were 
sufficient  to  raise  a  presumption  that  defendant 


was  negligent  in  employing  such  a  physician, 
and  a  motion  for  nonsuit  should  not  have  been 
granted. 

Appeal  from  superior  court. Pierce  coun- 
ty; Frank  Allyn,  Judge. 

Action  by  Albert  W.  Richardson  against 
theCarbou  Hill  Coal  Company  for  personal 
Injuries  sustained  through  .defendant's  al- 
leged negligence.  There  was  a  judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

Pritchard.  Stevens,  Orosscup  &  Sey- 
mour, for  appellant.  Judaon  &  Sharp- 
stein,  for  respondent. 

SCOTT,  J.  The  respondent,  a  corpora- 
tion, was  engaged  in  the  business  of  mining 
coal,  and  transporting  the  same  to  ship- 
ping points.  The  appellant  was  em- 
ployed by  said  company  as  a  laborer,  but 
did  not  have  continuouseinployment.  On 
the  15th  day  of  April,  1890,  while  going  to 
the  company's  office  for  bis  pay.  not  being 
at  work  upon  said  day,  be,  with  several 
others,  got  upon  a  brake  beam  In  front  of 
an  engine  used  to  haul  the  coal  cars  for 
said  company,  to  ride  through  a  tunnel  on 
his  way  to  said  office.  There  were  no  cars 
attached  t«»  the  engine,  and  no  room  for 
him  elsewhere  than  on  the  brake  beam. 
The  room  upon  said  brake  beam  was  so  oc- 
cupied that  appellant  sat  at  one  extreme 
outer  edge,  and  in  passing  through  the 
tunnel  a  projecting  rock  caught  his  knee, 
which  must  have  beeu  at  that  time  oat- 
side  of  the  line  of  the  engine,  and  threw 
him  to  the  ground  with  such  force  as  to 
break  one  of  his  legs,  and  to  dislocate  it  at 
the  hip  Joint.  He  was  treated  by  Dr.  Gar- 
ner, a  physician  in  the  employ  of  the  com- 
pany, and  he  brought  an  action  for  dam- 
ages for  injuries  sustained  in  getting 
thrown  from  the  engine,  and  also  for  neg- 
ligent and  unskillful  treatment  of  his  Inju- 
ries by  said  physician.  At  the  conclusion 
of  his  testimony  he  asked  and  obtained 
lea  v» from  thecourt  to  file  an  a  mended  com- 
plaint In  accordance  with  the  proofs  intro- 
duced. Immediately  thereafter, before  the 
filing  of  said  amended  complaint,  the  de- 
fendant moved  for  a  nonsuit,  because  the 
complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  because 
the  proof  was  insufficient  to  support  a  re- 
covery. The  motion  for  a  nonsuit  was 
granted,  and  plaintiff  appealed.  Under 
the  circumstances,  no  question  going  to 
the  sufficiency  of  the  complaint  can  be 
considered,  for  the  plaintiff  bad  obtained 
leave  to  file  an  amended  complaint  to  cor- 
respond with  the  proofs;  and  upon  the 
motion  for  nonsuit  the  cause  should  he 
treated  as  though  a  sufficient  amended 
complaint  hud  been  filed.  Consequently, 
if  the  proofs  showed  that  the  plaintiff  had 
a  cause  of  action,  the  conrt  erred  in  direct- 
ing a  nonsuit. 

The  plain  tiff  sought  torecoverupon  two 
grounds.  As  to  the  first  ground, — relat- 
ing to  the  liability  of  the  defendant  for  the 
Injuries  snstalned  in  getting  thrown  from 
the  engine, — we  are  satisfied  that  the  rul- 
ing of  the  court  was  right,  because  the 
proof  showed  that  the  plaintiff  was  guilty 
of  contributory  negligence.  To  ha  ve  reach- 
ed tbecompany's  office  it  waa  not  necessary 
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for  him  to  hare  gone  through  the  tunnel, 
for  another  way  had  been  provided  by  the 
company  to  go  thereto.  The  oroof 
showed  that  it  was  not  customary  for  the 
employes  of  the  company  to  ride  upon  this 
brake  beam;  that  when  they  did  carry 
men  through  the  tunnel  on  the  railroad- 
as  tbey  did  occasionally — the  men  rode  in 
the  coal  cars,  and  that  the  brake  beam 
bad  been  provided  only  for  the  brakemen. 
It  was  apparent  from  the  very  situation 
that  a  person  occupying  a  place  at  the 
outer  end  of  the  brake  beam  crowded  with 
men,  as  wan  this  one,  was  in  a  dangerous 
position  in  going  through  a  narrow  aud 
dark  tunnel.  At  that  time  the  engine  was 
not  In  the  hands  of  tbe  regular  trainmen, 
but  was  belngopernted  by  other  employes 
of  the  company,  and  the  plaintiff  knew 
this.  He,  with  several  others,  was  told 
by  one  of  the  company's  foremen  to  get 
on  and  ride,  and  in  response  to  this  in- 
vitation be  got  upon  tbe  brake  beam, 
with  the  result  as  aforesaid.  Tbe  appel- 
lant must  be  held  to  have  known  that 
when  he  took  tbe  position  on  tbe  brake 
beam  us  he  did,  for  the  purpose  of  passing 
through  the  tunnel,  there  was  considera- 
ble danger  connected  therewith,  and  be 
must  be  held  to  have  assumed  the  appar- 
ent risk  of  the  Journey  under  the  circum- 
stances. Consequently  it  is  not  necessary 
to  determine  whether  the  company  would 
nave  been  liable  for  the  Injury  If  the  appel- 
lant's own  negligence  had  not  contributed 
thereto. 

The  proof  is  too  uncertain  and  meager 
to  determine  what  rights  the  plaintiff  has 
under  his  second  cause  of  action  for  addi- 
tional injuries  sustained  in  consequence  of 
tbe  neglect  and  unskillful  treatment  of  him 
by  Dr.  Garner.  The  proof  shows  that  It 
was  the  custom  of  the  company  to  retain 
one  dollar  per  month  from  the  pay  of  its 
employes,  and  there  was  testimony  to 
show  that  the  fund  so  created  was  for 
maintaining  a  hospital,  and  employing  a 
physician,  for  the  purpose  of  caring  for 
and  treating  employes  of  the  company 
when  they  were  in  need  of  the  same. 
There  was  no  proof  to  show  that  said  em- 
ployes were  only  entitled  to  such  treat- 
ment Incase  they  were  injured  while  in  the 
performance  of  their  duties  as  employes  of 
tbecotnpany.  The  proofsshow  that  there 
was  a  building  known  as  the  company's 
hospital,  and  that  Dr.  Oarner  was  tbe 
company's  physician,  and  that  he  was  em- 
ployed by  the  company,  In  accordance 
with  such  understanding,  to  treat  its  em- 
ployes. There  was  no  proof  of  auy  ex- 
press contract  between  the  company  and 
the  appellant  with  reference  to  his  right 
to  medical  and  surgical  treatment,  other 
than  that  which  arises  from  tbe  circum- 
stances proven.  It  appeared  that  the 
company  was  operating  several  coal 
mines,  and  had  several  hundred  men  In  its 
employ.  There  was  nothing  to  show  that 
the  miners  or  laborers  of  the  company 
other  than  its  officers  bad  any  right  to 
supervise  tbe  expenditure  of  this  fund  in 
any  way,  or  any  control  of  the  hospital 
or  tbe  selection  of  a  physician.  It  does 
not  appear  whether  this  hospital  was 
maintained  by  the  company  as  a  charita- 
ble institution,  or  whether  It  was  for  the 


purpose  of  deriving  profit  therefrom,  and 
a  determination  of  this  question  bears 
materially  upon  tbe  plaintiff's  rights  In 
the  promises.  If  said  hospital  was  main- 
tained as  a  charitable  institution,  and 
was  not  designed  as  a  source  of  profit  to 
tbe  company,  but  was  simply  provided  as 
a  place  in  which  its  laborers  might  stay, 
when  sick  or  disabled,  for  tbe  purpose  of 
being  cared  for,  and  tbe  company  simply 
further  undertook  to  provide  a  physician 
also  for  treating  tbe  men  without  expense 
to  them,  the  whole  being  In  the  nature  of 
a  gratuity  on  the  part  of  the  company,  it 
would  only  be  liable  tor  a  failure  to  exer- 
cise due  care  In  selecting  a  competent  phy- 
sician. Under  such  nn  arrangement  tbe 
company  could  not  be  held  to  have  agreed 
to  treat  tbe  injured  employe  through  the 
agency  of  a  physician,  but  only  agreed  to 
procure  for  him  tbe  services  of  one,  and  be 
would  not  be  the  servant  of  the  company. 
It,  on  the  other  hand,  the  company  was 
conducting  a  hospital  witb  its  own  physi- 
cian for  tbe  purpose  of  deriving  profit 
therefrom,  or  if  it  contracted  with  the  ap- 
pellant to  furnish  him  with  tbe  services  of 
a  competent  physician,  and  to  properly 
treat  him  In  case  of  an  injury,  it  would  be 
liable  for  the  negligence  or  want  of  skill 
of  its  physician  in  attending  him.  1 
Shear.  A.  R.  Neg.  §  881;  9  Amer.  &  Eng. 
Enc.  Law,  p.  772.  note  "Torts  of  Hospi- 
tals;" Olavlu  v.  Rhode  Island  Hospital,  12 
R.I.  411. 

There  was  testimony  to  show  that  the 
appellant  was  very  negligently  and  un- 
skillfully  treated  by  said  Dr.  Garner,  by 
reason  whereof  his  injuries  and  sufferings 
were  much  aggravated,  and  which  caused 
the  Injured  leg  to  become  much  shorter 
than  the  other  one,  and  much  weaker 
than  It  otherwise  would  have  been;  and 
that  such  injuries  were  thereby  rendered 
permanent  in  character.  There  was  testi- 
mony to  show  that  Garner  was  not  a 
competent  physician,  in  fact  that  he  was 
grossly  incompetent;  that  be  was  habitu- 
ally very  seriously  under  tbe  Influence  of 
liquor,  so  as  to  render  him  unfit  for  doty, 
and  was  In  this  condition  on  several  occa- 
sions when  he  called  upon  and  treated  the 
appellant.  There  was  no  direct  proof  to 
show  that  the  company  had  been  negli- 
gent in  selecting  him  ns  its  physician,  nor 
as  to  how  or  when  he  was  selected,  or 
how  long  ho  bad  been  in  the  employ  of 
tbe  company,  or  bow  well  he  had  been 
recommended,  If  at  all;  nor  do  we  under- 
take to  say  what  the  company  should 
do,  in  employing  a  doctor,  towards  ascer- 
taining his  competency  and  qualifications. 
That  the  company  must  in  any  event 
have  exercised  reasonable  care  in  the  se- 
lection of  such  a  person  Is  evident.  It  is 
also  evident  that  the  mere  possession  of  a 
diploma  or  license  to  practice  by  a  phy- 
sician would  not  be  sufficient  evidence  of 
bis  competency,  for,  having  this,  he  might 
still  be  totally  unfit  to  perform  the  servi- 
ces of  a  physician  or  surgeon.  Dnder  the 
circumstances  of  this  case,  we  think  the 
proof  was  sufficient  to  raise  a  presump- 
tion of  negligence  upon  tbe  part  of  the 
company  In  employing  this  physician,  and 
therefore  it  was  Incumbent  upon  the  com- 
pany to  rebut  tbls  presumption  and  to 
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show  that  It  bad  exercised  reasonable 
care  in  Delecting  him.  Tbe  facts  attending 
this  matter  are  peculiarly  witbln  tbe 
knowledge  o!  the  company,  and  the 
burden  of  proof  in  this  particular  under 
the  circumstanced  should  be  held  to  be  upon 
it.  1  Shear.  &  R.  Neg.  §§  58.  59.  It  fol- 
lows that,  whatever  the  contract  may 
have  been  between  tbe  appellant  and  the 
company,  and  however  it  may  have  been 
conducting  the  hospital,  and  under 
whatever  circumstances  it  may  have 
employed  or  furnished  the  physician,  the 
court  erred  in  granting  tbe  nonsuit,  for, 
regarding  tbe  rase  In  its  most  favorable 
aHpect  tor  the  company  under  the  proofs 
offered,  without  any  further  explanation 
or  rebuttal,  tbe  company  would  be  liable 
for  negligence  in  employing  Garner,  if  it  is 
true  that  be  was  an  unfit  person  for  such 
a  position.  Of  course  a  greater  liability 
would  rest  upon  tbe  company  if  it  was 
conducting  the  hospital  for  the  purpose  of 
deriving  a  profit  therefrom,  or  if  it  bad 
contracted  with  tbe  appellant  to  provide 
him  suitablo  and  skillful  medical  treat- 
ment. It  is  contended  by  the  respondent 
that  there  is  no  proof  whatever  of  any 
contract  relation  existing  between  it  and 
the  appellant  with  reference  to  providing 
him  a  hospital,  or  to  provide  a  physician 
for  him.  But  wo  do  not  agree  with  this, 
it  appears, as  before  stated,  that  the  com- 
pany deducted  regularly  one  dollar  a 
month  from  the  pay  of  each  of  .its  labor- 
ers, which  was  generally  understood  to 
be  for  the  purposes  stated.  Furthermore, 
at  tbe  time  tbe  appellant  was  injured  one 
Mr.  Lewis,  who,  as  there  was  proof  to 
show,  was  employed  by  the  company  as 
"general  foreman  of  the  mines,"  sent  after 
Dr.  Garner,  the  company's  surgeon,  to 
come  and  attend  him.  Some  time  there- 
after one  Mr.  Davis,  who  was  the  superin- 
tendent of  the  company,  Inquired  why 
appellant  was  not  brought  to  the  com- 
pany's hospital,  he  having  been  taken  to 
the  house  of  a  relative  at  tbe  time  be  was 
injured,  and  he  was  told  that  they  pre- 
ferred to  keep  him  there,  so  that  his 
mother  could  better  wait  upon  him.  It 
also  appeared  that  at.  one  time  a  brother 
of  the  appellant  called  upon  Mr.  Davis, 
and  complained  of  the  way  Garner  was 
treating  appellant,  and  told  him  they 
wanted  another  surgeon,  and  asked  him 
if  the  company  would  stand  the  expense 
of  another  surgeon,  and  Mr.  Davis  in- 
formed him  that  tbe  company  would  not 
do  so,  but  that  they  might  get  another 
doctor  if  tbey  chose  to,  and  the  company 
would  see  that  Dr.  Garner  was  there. 
The  appellant  was  uever  asked  to  pay  for 
Garner's  services.  The  company  assumed 
to  provide  a  physician  to  treat  the  appel- 
lant by  the  acts  of  its  said  officers.  It 
further  appears  that  some  time  after  the 
appellant  wus  Injured  a  meeting  of  the 
miners  was  called  for  the  purpose  of  ap- 
pointing a  committee  to  take  charge  of 
the  hospital,  and  to  supervise  the  expendi- 
ture of  the  fund  raised  by  the  assessment, 
as  aforesaid,  upon  the  laborers.  Under 
all  the  circumstances,  we  think  there  was 
sufficient  proof  to  go  to  the  jury  as  tend- 
ing to  establish  the  liability  or  tbe  com- 
pany upon  one  of  said  grounds  for  the 


additional  Injuries  sustained  by  appellant 
in  consequence  of  tbe  neglect  and  unskillful 
treatment  of  him  by  said  physician,  and 
therefore  the  court  erred  in  directing  a 
nonsuit.  Tbe  judgment  is  reversed  and 
cause  remanded,  with  instructions  to  tbe 
lower  court  to  designate  a  time  within 
which  tbe  parties  may  file  new  pleadings, 
and  to  retry  tbe  cause. 

DUNBAR,  \j.  J.,  and  ANDERS,  J.,  con- 
cur. 

(March  27,  1893.) 

HOYT,  J.,  (dissenting.)  I  agree  with 
the  majority  of  the  court  that  the  proofs 
failed  to  show  any  liability  on  the  part 
of  the  company  for  the  result  of  the  acci- 
dent by  which  tbe  plaintiff  was  injured ; 
but  I  am  unable  to  agree  with  them  that 
a  prima  facie  case,  showing  auy  liability 
on  the  part  of  the  respondent  growing 
ont  of  the  attendance  of  Dr.  Garner  upon 
tbe  appellant,  was  established  by  tbe 
proofs.  There  was  absolutely  no  proof 
tending  in  the  least  degree  to  show  any 
agreement  or  understanding  between  tbe 
respondent  and  tbe  plaintiff  that  he 
should  be  furnished  with  medical  attend- 
ance when  away  from  tbe  hospital  of  tbe 
company.  Tbe  most  that  tbe  proof  tend- 
ed to  show  was  tbat,  by  reason  of  tbe 
payment  of  certain  hospital  dues,  it  was 
understood  that  the  employes  should  be 
entitled  to  the  privileges  of  the  hospital 
maintained  by  the  company  in  the  vicini- 
ty of  its  mine.  It  follows  that  there  was 
no  proof  whatever  tending  to. show  tbat 
tbe  company  owed  auy  duty  to  appellant 
to  provide  him  medical  attendance  at  the 
home  of  his  friends,  where  he  was  taken 
for  tbe  reason,  as  alleged  by  them,  tbat 
he  could  have  better  care  there  than  at 
the  hospital  of  the  company.  Under 
these  circumstances,  the  fact  that  the  sur- 
geon who  bappeued  to  be  called  upon  to 
attend  the  plaintiff  was  the  same  one  who 
was  employed  by  tbe  company  can,  in  my 
opinion,  in  no  sense  tend  to  sbow  any  lia- 
bility of  tbe  company  resulting  from  want 
of  skill  on  tbe  part  of  such  surgeon  in  his 
treatment  of  the  plaintiff;  and,  even  if  we 
assume  that  such  snrgeon  was  requested 
to  render  the  services  by  the  company,  tbe 
rule  of  liability  would  not  be  changed. 
If  tbe  company  was  under  no  obligation 
to  famish  the  services,  the  fact  tbat  it 
simply  permitted  tbe  plaintiff  to  avail 
himself  of  the  services  of  a  person  in  their 
employ  conld  not  charge  the  company 
with  liability  The  attendance  would  still 
be  at  tbe  Instance  of  tbe  plaintiff,  and  not 
at  all  at  tbe  iustance  of  tbe  company. 
What  they  would  do  in  such  a  case  in  a 
legal  sense  would  be  to  waive  their  right 
to  control  tbe  surgeou,  and  allow  bira,  at 
the  instance  of  the  plaintiff,  to  render  tbe 
services.  Tbe  case  is  not  presented  in 
which  the  company  should  assume  tbe 
absolute  control  of  a  person  situated  as 
the  plaintiff  was,  and  refuse  to  allow  any 
other  than  its  surgeon  to  attend  upon 
blm.  In  such  a  case  tbe  company  itself 
could  perhaps  he  said  to  bave  charge,  and 
might  very  well  be  held  responsible  for  tbe 
result;  but  in  this  case  there  is  not  only 
an  absence  of  proof  tending  to  show  anj 
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such  assumption  on  tbe  part  of  the  com- 
pany, but  there  Is  direct  testimony  tend- 
ing to  show  the  fact  that  the  company 
expressed  an  entire  willingness  that  any 
other  surgeon  should  be  employed,  but 
stated  that  it  would  not  be  responsible 
for  his  compensation.  In  my  view  the 
proofs  present  simply  the  case  of  one  al- 
lowing his  surgeon  to  render  a  favor  for 
another  person  at  his  request;  and  to  hold 
that  by  so  doing  he  became  responsible 
for  any  injury  that  might  happen  on  ac- 
count of  the  Ber vices  thus  rendered  would, 
I  think,  establish  a  most  dangerous  doc- 
trine, and  tend  much  to  repress  the  chari- 
table instincts  of  the  human  race,  which, 
under  the  most  favorable  circumstances, 
are  not  very  free  to  manifest  themselves. 
In  my  opinion,  the  Judgment  of  the  lower 
court  should  have  been  affirmed. 

STILES,  J.,  concurs. 


(7  Wash.  617) 

WARD  v.  HUGGINS. 
(Supreme  Court  of  Washington.    March  20, 
1893.) 

Setting  Aside  Tax  Deed—  Limitations. 
Code  1881,  §  2939,  providing  that  suits 
for  the  recovery  of  land  sold  for  taxes  shall  be 
commenced  within  three  years  from  the  time 
of  recording  the  tax  deed,  of  sale,  and  not 
thereafter,  except  by  the  purchaser  at  the  tax 
sale,  does  not  apply  to  cases  where  the  tax 
deed  was  executed  before  its  passage;  such 
statute  not  being  intended  to  constitute  a  gen- 
eral limitation,  applicable  to  all  deeds  executed 
on  tax  sales.  Per  Hoyt  and  Stiles,  JJ.,  dis- 
senting. 

For  majority  opinion,  see  32  Pac.  Rep. 
740. 

HOYT,  J.,  (dissenting.)  I  am  unable  to 
agree  with  tbe  conclusions  of  the  majori- 
ty of  tbe  court  In  this  case.  In  my  opin- 
ion tbe  provisions  of  the  statutes  relied 
upon  by  the  majority  of  the  court  as 
statutes  of  limitation  cannot  properly  be 
construed  as  such,  excepting  as  they  are 
applied  to  sales  for  taxes  under  tbe  acts 
of  which  they  constitute  a  part.  The 
organic  act  of  the  territory  provided  that 
no  act  shall  embrace  more  than  one  ob- 
ject, and  that  sbull  be  expressed  in  the  ti- 
tle. Each  of  these  provisions  was  con- 
tained in  an  act  providing  for  the  assess- 
ment  and  collection  of  revenue.  Tbe  titles 
to  said  acts  were  substantially  the  same. 
That  of  1877  was  as  follows:  "To  provide 
for  the  assessing  and  collecting  of  county 
and  territorial  revenue."  If  the  section 
providing  for  a  limitation  of  the  time  in 
which  actions  can  be  commenced,  con- 
tained in  this  act,  is  to  be  construed  as 
a  general  statute  of  limitation,  it  is  void, 
and  of  no  effect,  for  the  reason  that  It  is 
not  embraced  within  tbe  subject-matter 
of  tbe  act,  as  expressed  in  the  title.  On 
the  other  hand,  if  it  is  not  to  he  construed 
as  a  general  statute  of  limitations,  it  can 
only  be  construed  as  a  part  of  the  ma- 
chinery for  the  assessment  and  collection 
of  revenue  as  provided  in  said  act,  and 
could  have  no  force  or  effect  when  applied 
to  sales  made  under  any  other  act  than 


that  in  which  it  was  Incorporated;  and,  as 
the  deed  in  question  In  this  action  was 
not  executed  upon  any  sale  made  under 
the  provisions  of  this  act,  the  limitation 
could  not  apply  to  it.  What  has  been 
said  as  to  tbe  act  of  1877  is  also  true  as  to 
tbe  provision  contained  in  section  2989  of 
the  Code  of  1881,  for  the  reason  that  as 
we  have  seen  above,  such  section,  if  con- 
strued as  a  general  statute  of  limitations, 
would  not  be  embraced  In  tbe  title  of  the* 
act.  The  same  legislature  that  passed 
this  act  also  passed  an  act  relating  to  the 
limitations  of  actions;  and  if  it  had  been 
its  Intention  to  provide  a  general  statute 
of  that  kind,  to  apply  to  all  deeds  execut- 
ed upon  tax  sales,  It  would  probably  have 
included  such  provision  In  said  last-named 
act.  I  am  therefore  of  the  opinion  that 
the  legislature  never  Intended  such  provi- 
sion, in  either  of  the  acts  referred  to,  to 
constitute  a  general  statute  of  limitations, 
applicable  to  all  deeds  made  upon  tax 
sales,  and  that,  if  it  did  so  intend,  such  in- 
tention cannot  be  given  force,  for  the  rea- 
son that  to  do  so  would  be  to  violate  the 
provisions  of  the  orgauic  act  above  re- 
ferred to.  If  such  provisions  a  re  cons  trued 
as  a  part  of  a  scheme  for  providing  reve- 
nue, they  are  reasonable,  and  clearly  con- 
stitutional. If  otherwise,  they  are  op- 
pressive and  dangerous.  For  these  rea- 
sons I  think  that  neither  of  these  statutes 
could  be  Invoked  in  aid  of  the  claim  of  the 
defendant  under  the  tax  deed. 

STILES,  J.,  concurs  in  the  foregoing. 


(«  Wash.  26) 
SLOAN  et  al.  v.  LANGERT  et  al. 
(Supreme  Court  of  Washington.   March  6, 
1893.) 

Attachment  Bond— Action  on— Evidence- 
Malice. 

1.  Where  an  attachment  bond  is  executed 
to  several,  with  a  condition  to  pay  them  such 
damages  as  they  may  sustain  by  the  wrongful 
suing  out  of  the  attachment,  all  the  obligees 
may  ioin  in  an  action  on  the  bond,  though  the 
attachment  was  levied  on  the  individual  prop- 
erty of  only  one  of  them. 

2.  In  an  action  on  an  attachment  bond, 
defendant  should  be  permitted  to  show  that 
he  did  not  act  maliciously,  so  as  to  prevent  the 
recovery  of  exemplary  damages  allowed  in  such 
case  by  2  Hill's  Code.  §  295. 

3.  The  advice  of  counsel  on  a  full  state- 
ment of  facts  is  admissible  to  rebut  malice, 
and  defendant  is  competent  to  testify  to  the 
giving  of  such  advice,  as  well  as  the  counsel. 

4.  The  dissolution  of  an  attachment  is  only 
prima  facie  evidence  that  it  was  rightfully  dis- 
solved, and  does  not  preclude  an  investigation 
of  that  question  in  an  action  on  the  bond. 

Appeal  from  superior  court,  Thurston 
county:  J.  W.  Robinson,  Judge. 

Action  by  W.  D.  Sloan  and  Joseph  Deer 
against  Charles  Langert  und  others  on  an 
attachment  bond.  From  a  Judgment  in 
plaintiffs'  favor,  defendants  appeal.  Re- 
versed. 

W.  I.  Agnew  and  M.  J.  Gordon,  for  ap- 
pellants.  Phil.  Skillman,  for  respondents. 

DUNBAR.  CJ.  Appellants  sued  out  a 
writ  of  attachment  against  the  property 
of  the  respondents,    which    was  after- 
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wards  dissolved.  This  action  was  upon 
the  bond  for  damages.  The  complaint 
alleged,  in  paragraph  5,  that  the  sheriff 
levied  upon  certain  property  of  Joseph 
Deer,  one  of  the  plaintiffs.  The  property 
attached  consisted  principally  of  liquors, 
cigars,  bar  and  bar  fixtures,  tobacco,  and 
other  personal  property, contained  in  two 
saloons  in  the  town  of  Tenino;  also,  a  cer- 
tain lunch  counter,  with  Its  attachments. 
■Paragraph  7  alleges  that  at  the  time  ol 
the  attachment  aforesaid  the  said  Deer 
wan  the  owner  and  in  possession  of 
the  two  saloons  and  of  the  lunch  counter 
referred  to  iu  paragraph  5,  and  tba  t  by 
reason  of  said  attachment,  and  the  re- 
tention of  sold  property  by  tne  sheriff,  bis 
business  was  wholly  Interrupted  for  a  cer- 
tain length  of  time.  Paragraph  12  al- 
leges that  owing  to  the  seizure  of  the  prop- 
erty aforesaid  by  the  sheriff, and  the  inter- 
ruption of  the  business  tbeu  being  carried 
on  by  said  plaintiff  Deer,  and  of  the  de- 
preciation in  value  of  the  property  at- 
tached, and  by  reason  of  the  damage  done 
to  their  credit,  standing,  and  character 
as  business  men,  and  by  reason  of  the  fact 
that  said  writ  was  maliciously  and  op- 
pressively sned  out  by  huid  Langert,  the 
plain  tiffs  suffered  and  sustained  damage 
in  a  large  sum*  to  wit,  in  the  sum  of 
$1,500.  Appellants  moved  the  court  to 
strike  out  said  paragraphs  5,  7,  and  12  for 
the  reason  that  the  matters  referred  to 
in  said  paragraphs  did  not  refer  to  or  re- 
late to  any  joint  cause  of  action  accruing 
to  plaintiffs,  Sloan  &  Deer,  but  that  they 
relate  solely  to  Joseph  Deer,  one  of  the 
plaintiffs.  The  motion  was  overruled, 
and  the  action  of  the  court  In  overruling 
the  motion  was  one  of  the  errors  assigned 
here. 

No  authorities  are  cited  by  appellants  In 
support  of  tills  proposition;  hut  from  our 
own  investigation,  and  from  the  authori- 
ties cited  by  respondents,  we  do  not  think 
it  can  be  sustained.  Under  the  writ  the 
Joint  property  or  individual  property  of 
either  defendant  could  have  been  attached. 
Suppose  the  joint  property  and  individ- 
ual property  of  both  defendants  had  been 
attached.  It  cannot  be  contended  that 
three  suits  on  the  bond  would  hare  been 
necessary  to  recover  the  damages  engen- 
dered. The  law  does  not  favor  a  multi- 
plicity of  suits,  and  a  remedy  on  a  bond 
should  not  be  more  restricted  than  the 
operations  of  the  writ.  In  Boyd  v.  Mar- 
tiu,  10  Ala.  700,  it  was  held  that  upon  a 
bond  executed  to  several,  with  condition 
to  pay  for  such  costs  as  they  might  sus- 
tain by  reason  of  the  wrongful  suing  out 
of  the  attachment,  an  action  may  be 
maintained,  though  the  attachment  was 
levied  on  the  separate  property  of  each, 
in  which  they  had  not  a  joint  interest ;  and 
the  court,  iu  Its  argument,  said :  "How 
the  damages  are  to  be  divided  between 
the  parties  Is  a  matter  with  which  the  de- 
fendants have  no  concern,  as  they  will  he 
protected  by  this  recovery  from  another 
action  by  both  ore! t her."  See, also,  Wade, 
Attachra.  §  207;  Drake,  Attachm.  §163; 
Summers  v.  Farisb,  10  Cal.  847.  It  is  true 
that  in  Alexander  v.  .lacoby,  23  Ohio  St. 
358,  it  was  held  that  an  action  on  such 
undertaking  may  be  prosecuted  by  those 


obligees  who  have  an  interest  In  the  dam- 
ages sought  to  be  secured,  without  mak- 
ing other  obligees,  who  have  no  interest 
In  the  action,  parties  thereto;  hut  that 
case  did  not  go  so  far  as  to  hold  that,  if 
they  were  made  parties,  damages  to  other 
obligees  could  not  be  respectively  averred. 

After  the  motion  to  strike  was  overruled, 
the  defendants  demurred  to  the  complaint 
for  the  reasons  (1)  that  ft  appeared  upon 
the  face  of  the  complaint  that  there  was 
a  defect  of  parties  plaintiff,  and  (2)  that 
it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  It  Is  evident  that 
there  was  no  defect  of  parties  plan  tiff 
shown  on  tho  face  of  the  complaint;  but 
construing  it  as  a  demurrer  for  a  mis- 
joinder of  parties,  which  was  the  evident 
intention  of  the  pleader.  It  was  properly 
overruled,  for  It  raises  the  same  question 
which  was  raised  upon  the  motion  to 
strike,  and  the  same  principle  governs  the 
objections  made  hy  appellants  to  the  tes- 
timony of  the  plaintiff  Deer. 

The  court,  among  other  instructions, 
gave  tho  Jury  the  following:  14  Under  our 
attachment  law  with  reference  to  these 
damage  suits,  there  are  two  branches 
of  damages,— two  classes.  One  is  known 
as  'actual  damages,'  and  the  other  aa 
•exemplary  damages.'  And,  If  yon  fur- 
ther find  from  the  evidence  that  such  at- 
tachment was  sued  out  maliciously  by 
Mr.  Langert,  then  these  plaintiffs  may 
recover,  in  addition  to  their  actnal  dam- 
ages sustained,— If  any  have  been  sus- 
tained,—such  exemplary  damages  as  in 
your  judgment  they  are  entitled  to  recover ; 
that  is,  damages  by  way  of  punishment 
for  having  acted  with  malice."  This  in- 
struction is  alleged  as  error  by  the  appel- 
lants, under  the  ruling  of  this  court  in 
Dray  Co.  v.  Hoefer,  2  Wash.  St.  45,  25 
Pac.  Rep.  1072.  The  court  in  that  case  did 
not  undertake  to  decide  that  any  exem- 
plary damages  could  be  recovered  in  cases 
where  the  statute  specially  provides  for 
recovery  of  exemplary  damages.  Section 
295,  2  Hill's  Code,  seems  to  put  the  right 
to  recover  exemplary  damages  in  a  suit  on 
an  attachment  bond  at  rest;  for  it  pro- 
vides, in  so  many  words,  that,  "if  it  be 
shown  that  such  attachment  was  sued  out 
maliciously,  he  may  recover  exemplary 
damages. "  Being  entitled,  then,  to  recov- 
er exemplary  damages  in  case  the  attach- 
ment was  sued  out  maliciously,  the  de- 
fendants should  be  allowed  to  Introduce 
testimony  tending  to  rebut  the  presump- 
tion of  malice.  In  this  case  the  defendant 
was  not  allowed  to  testify  that  he  believed 
the  matters  stated  in  the  attachment  affi- 
davit were  true  at  the  time  of  the  issu- 
ance of  the  attachment.  Considering  the 
fact  that  a  man  is  not  liable  to  dispute 
facts,  to  the  truthfulness  of  which  he  has 
previously  sworn,  this  would  probably 
not  have  been  the  most  convincing  testi- 
mony in  the  world ;  but  it  was  cpm patent 
testimony,  and  the  jury  should  have  been 
allowed  to  weigh  it. 

Defendant  Langert  also  offered  to  prove 
that  before  suing  out  the  writ  of  attach- 
ment he  made  a  full  statement  of  bis  case 
to  T.  V.  Eddy,  his  counsel,  and  upon  such 
statement  was  advised  by  the  said  counse1 
that  be  had  good  grounds  for  attachment. 
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and  that  be  acted  In  good  faith.  The. In- 
troduction of  this  testimony  was  also  re- 
fused by  the  court.  In  this  wo  think  the 
court  plainly  committed  prejudicial  error. 
On  this  proposition  the  authorities  are 
uniform,  and  citations  are  therefore  un- 
necessary. It  Is  conceded  by  the  respond- 
ents that  the  advice  of  the  counsel  would 
be  competent  testimony  tending  to  rebut 
the  presumption  of  malice,  but  it  is  urged 
that  the  'act  of  such  advice  having  been 
given  must  be  testified  to  by  the  counsel, 
instead  of  the  defendant.  This  position, 
we  think,  is  untenable.  If  the  giving  of 
such  advice  is  a  fact  competent  to  be  prov- 
en in  a  case,  like  any  other  fact,  it  can  be 
proven  by  any  one  who  has  knowledge  of 
It.  It  might  not  go  to  the  Jury  with  the 
same  force  from  the  defendant  as  it  would 
from  the  counsel,  but  that  would  be  the 
misfortune  of  the  defendant,  and  could  not 
possibly  be  any  reason  for  prohibiting 
him  frojn  testifying  to  the  fact.  As  we 
have  before  said,  the  weight  to  be  given 
to  the  testimony  is  a  matter  exclusively 
within  the  province  of  the  Jury. 

The  court  also  instructed  the  Jury  as  fol- 
lows: "Your  verdict  roust  be  for  plain- 
tiffs. The  fact  that  the  attachment  was 
dissolved  by  thecourt  entitles  the  plaintiff 
to  nominal  damages,  withont  any  further 
evidence."  This  would  he  true  If  no  evi- 
dence were  offered  on  the  other  Ride;  but 
we  think  the  fact  that  the  attachment 
was  disHolved  Is  only  prima  facie  evidence 
that  it  was  rightfully  dissolved,  and  does 
not  preclude  an  investigation  of  that  ques- 
tion in  an  action  on  the  bond.  For  the  er- 
rors mentioned  the  Judgment  will  be  re- 
versed. 

STILES.  HOYT,  SCOTT,  and  ANDERS, 
J  J.,  concur. 

(6  Wash.  84) 

WOLFERMAN  v.  BELL  et  al  . 
(Supreme  Court  of  Waahingtou.  March  9, 
1893.) 

Alteration  of  Instrument — Effbot. 
In  foreclosure,  the  fact  that  the  mort- 
gage note  on  its  face  shows  an  alteration,  so 
as  to  make  it  mature  at  an  earlier  date  than 
originally  written,  is  no  ground  for  a  judgment 
denying  foreclosure,  where  the  action  was  not 
brought  until  after  the  maturity  of  the  note 
and  mortgage  as  originally  written,  and  Its  ex- 
ecution, and  that  of  the  mortgage  for  the  con- 
sideration therein  expressed,  are  admitted,  and 
there  is  no  evidence  that  the  mortgagee  was 
guilty  of  any  fraud. 

Appeal  from  superior  court,  Spokane 
county;  W.  G.  Langford,  Judge. 

Action  by  Lnura  Wolferman,  adminis- 
tratrix, etc.,  of  George  C.  Schneider,  de- 
ceased, against  Harry  C.  Bell  and  others, 
to  foreclose  a  mortgage  for  nonpayment 
of  principal  and  interest.  From  a  Judg- 
ment in  plaintiff's  favor,  defendants  ap- 
peal. Affirmed. 

The  mortgage  was  given  to  secure  two 
notes,  due.  respectively,  one  and  two 
years  from  date:  and  the  defense  made  at 
the  trial  was  that  an  alteration  appeared 
on  the  face  of  one  of  such  notes,  in  that 
its  date  had  been  changed  from  April  17, 
1890,  to  June 7, 1889.   This  action  was  com- 


menced November  4,  1891,  long  after  the 
maturity  of  the  first  note,  as  though  no 
change  had  been  made  in  the  date,  and  an 
answer  was  finally  filed,  issues  made  up, 
and  the  case  was  tried  June  14  und  17, 
1392,  long  after  both  notes  had  matured, 
according  to  their  tenor  and  effect. 

Turner,  Graves  &  McKinstry.  for  appel- 
lants. Feighan,  Wells  &  Herman,  for  re- 
spondent. 

DUNBAR,  C.  J.  It  would  be  profitless 
In  this  cuse  to  uudertake  to  review  the 
authorities,  for  they  are  numerous  and  ir- 
reconcilable; some  courts  holding  that 
an  alteration  of  the  face  of  a  writing 
raises  no  presumption  either  way,  but 
that  the  question  is  one  for  the  Jury.  Oth- 
er courts  have  held  that  the  alteration 
raises  the  presumption  that  it  was  made 
before  delivery;  others  that  in  such  cases 
the  presumption  attaches  that  the  change 
was  made  after  delivery,  and  that  it  must 
be  explained  before  it  is  received  in  evi- 
dence; still  others  that  it  raises  such  a 
presumption  only  when  It  is  suspicious ; 
while  in  California  it  is  held  that  the 
change  in  the  printed  words  of  an  instru- 
ment raises  no  presumption  against  the 
instrument,  while  a  change  in  the  written 
words  does  raise  such  presumption.  The 
rule  that  the  alteration  raises  a  presump- 
tion againRt  the  instrument  cannot  be  in- 
dulged without  conflicting  with  the  gen- 
eral proposition  that  fraud  is  never  pre- 
sumed, and  with  another  general  proposi- 
tion, that  the  burden  of  proof  is  upon  the 
party  who  pleads  an  affirmative  defense. 
If  it  is  put  in  issue  by  the  pleadings,  it  Ih  a 
fact  in  the  case  to  be  determined  by  the 
Jury,  subject  to  the  same  rule  of  presump- 
tion as  any  other  fact  to  be  proven  in  the 
case.  There  is  an  abundance  of  authority 
to  sustain  this  view,  and  we  think  it  a 
reasonable  one.  As  far  as  this  particular 
case  is  concerned,  there  is  no  testimony 
whatever  tending  to  show  fraud  on  the 
part  of  Schneider  and  those  claiming  un- 
der him.  The  testimony  of  Bell  and  his 
wife  cannot  he  considered  by  this  court. 
They  were  certainly  testifying  concerning 
a  transaction  bad  by  them  with  the  de- 
ceased man,  Schneider,  and  the  testimony 
falls  plainly  within  the  inhibition  in  sec- 
tion 1646  of  the  Code.  It  matters  not  that 
the  testimony  was  not  objected  to.  It  is 
objected  to  here.  This  court  is  trying  the 
cuse  de  novo,  and  it  must  try  it  on  legal 
testimony. 

There  was  no  testimony  on  the  subject 
of  the  alteration.  The  notary  simply 
swore  that  no  change  was  made  In  the 
instrument  in  his  office  at  the  time  it  was 
delivered,  but  he  did  not  pretend  to  testi- 
fy that  the  instrument  hud  not  been  al- 
tered before  it  was  delivered.  His  testi- 
mony amounts  to  nothing.  But  the  testi- 
mony is  abundant  that  the  interlineation 
is  not  In  the  handwriting  of  Schneider. 
An  inspection  of  the  original  instrument 
does  not  lead  us  to  the  same  conclusion 
that  it  does  the  attorneys  for  the  appel- 
lants. It  is  evident,  we  think,  that  tbo 
added  words  were  not  written  at  thesame 
time  that  the  note  was  written  and  signed 
by  Bell,  or  with  the  same  ink  or  pen;  but 
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It  seems  to  as  tolerably  plain  that  they 
were  written  with  the  same  Ink  that  was 
used  by  Belle  Bell  when  nhe  signed  the 
notes,  and  by  Harry  C.Bell  and  Belle  Bell 
when  they  signed  the  mortgage,  and  with 
the  same  pen,  which  was eviden tly  a  heav- 
ier and  duller  pen  than  was  used  in  writ- 
ing the  body  of  tbenotar,  and  that  the 
added  words  and  figures  very  closely  re- 
semble  the  hand  writing  of  Bell,  as  shown 
by  the  letters  introduced  In  evidence;  and, 
outside  of  any  extrinsic  evidence  on  the 
subject,  we  should  be  inclined  to  come  to 
the  conclusion  that  the  change  was  made 
when  Mrs.  Bell  signed  the  notes  and  mort- 
gages; and  the  letters  from  Bell  to  Schnei- 
der tend  to  strengthen  us  in  that  view. 
In  such  an  event  the  judgment  of  tbecourt 
is  more  favorable  to  the  appellants  than 
it  should  be;  but  it  is  dot  complained  of 
here,  and  will  not,  therefore,  be  disturbed. 

But  the  appellants  could  not  prevail 
here  in  any  event.  They  admit  the  execu- 
tion of  the  notes  and  mortgages,  and  for 
the  consideration  expressed.  There  is  not 
a  sylluhle  of  proof  of  fraud  on  the  part  of 
respondent.  According  to  their  own  ver- 
sion of  the  transaction,  the  first  note  had 
become  due  long  prior  to  the  commence- 
ment of  the  suit.  By  the  terms  of  thecon- 
tract  this  matured  the  second  note,  and 
as  a  matter  of  fact  It  was  matured  by 
lapse  of  time,  without  reference  to  default 
in  payment  of  the  first  note,  before  the 
case  was  tried;  so  that  the  respondent 
obtained  judgment  for  no  more  than  he 
was  entitled  to,  and  there  is  no  principle 
of  equity  wbicb  will  Justify  this  court  In 
disturbing  it. 

The  judgment  is  therefore  affirmed. 

HOYT.  J.,  concurs.  ANDERS. STILES, 
and  SCOTT,  J  J.,  concur  in  the  result,  upon 
the  last  ground  stated. 


(6  Wash.  76) 

CHRISTBNSBN  v.  UNION  TRUNK  LINE. 
(Supreme  Court  of  Washington.  March  9, 

1893.) 

Stbbet-Cab  Companies — Nbquobkok — Collision 
—Evidence. 

L  Owing  to  a  washout,  a  city  constructed 
a  temporary  roadway,  about  120  feet  long,  near 
a  street-car  track,  and  persons  driving  along 
the  street  were  compelled  to  cross  the  street- 
car track  when  they  reached  the  temporary 
roadway,  and  again  when  they  left  it.  Held, 
that  a  driver  of  a  wagon  who,  with  f nil  knowl- 
edge of  the  dangerous  character  of  the  place, 
crossed  the  car  tracks  onto  the  temporary  road- 
way without  looking  for  an  approaching  car, 
which  struck  him  as  he  was  attempting  to 
cross  back  at  the  end  of  the  temporary  roadway, 
was  guilty  of  contributory  negligence,  ana 
could  not  recover  from  the  street-car  company. 

2.  Where  the  temporary  roadway  was  of 
sufficient  width  to  permit  the  street  cars  to  pass 
wagons  or  other  vehicles,  the  motoneer  was 
guilty  of  no  negligence  in  failing  to  stop  the 
car  or  slacken  its  speed  after  discovering  the 
driver  on  the  temporary  roadway,  since  he  was 
not  bound  to  anticipate  that  such  driver  would 
attempt  to  cross  the  car  tracks  in  front  of  the 
car. 

3.  In  an  action  for  injuries  sustained  from 
a  collision  with  a  street  car,  evidence  that  the 
motor  man  in  charge  had  run  his  car  at  a  high 
rate  of  speed  on  other  occasions  is  irrelevant. 


4.  Evidence  that  no  conductor  was  on  the 
car  at  the  time  of  the  accident  is  inadmissible 
in  evidence,  in  the  absence  of  a  showing  that 
his  presence  was  necessary  or  requisite  for  the 
safe  running  of  the  car. 

5.  Error  in  admitting  evidence  that  the 
motor  man  was  discharged  after  the  accident 
is  harmless,  where  it  is  shown  to  be  a  rule  of 
the  company  to  discharge  all  motor  men  who 
meet  with  accidents  under  any  circumstances. 

6.  Costs  may  be  taxed  for  witnesses  who 
attend  court  and  testify  on  the  trial  without 
the  service  of  a  subpoena. 

Appeal  from  superior  court,  King  coun- 
ty ;  Richard  Osborn,  Judge. 

Action  by  Mike  Cbrlstensen  against  the 
Union  Trunk  Line,  a  corporation,  for  the 
killing  of  plaintiff's  horse  by  a  collision 
with  one  of  defendant's  street  cars.  From 
a  judgment  in  plaintiff's  favor,  defendant 
appeals.  Reversed. 

Smith  ft  Littell  and  Hawley  ft  Pronty, 
for  appellant.  Trnsten  P.  Dyer,  for  re- 
spondent. • 

ANDERS,  J.  On  October  27,  1891,  the 
appellant  was  the  owner  of  an  electric 
street-car  line,  and  was  operatiug  the 
same  on  South  Fourteenth  street,  in  the 
ci(y  of  Seattle.  Upon  this  street,  which 
runs  north  and  south,  there  Is  an  eleva- 
tion known  as  "Beacon  Hill,"  from  the 
top  of  which  the  railway  track  descended 
towards  the  north  on  a  grade  of  about  10 
percent.,  according  to  the  evidence.  From 
the  crest  of  the  hill  northward,  that  part 
of  the  street  that  was  usually  traveled 
was  on  the  east  side  of  the  street-car  track. 
Between  Canal  and  Lane  streets,  bow- 
ever,  or  in  that  vicinity,  there  had  been  a 
washout  on  the  east  side  of  the  track, 
and,  while  the  city  was  repairing  the  dam- 
age, it  bad  constructed  a  crossing  over  the 
railroad  track  to  the  west  side  of  the 
track,  and  a  plank  road  leading  north 
down  the  track  a  distance  of  about  120 
feet,  and  then  crossing  back  to  the  east 
side  of  the  track.  The  first,  or  upper,  cross- 
ing was  about  700  feet  from  the  brow  of  the 
hill.  At  the  lower  end  of  this  temporary 
roadway,  on  the  west  side  of  the  railway 
track,  and  close  to  the  lower  crossing, 
there  was  an  excavation  on  that  side  of 
the  street  some  four  or  five  feet  deep,  so 
that  teams  could  not  be  driven  further 
south  without  crossing  back  to  the  east 
side  of  the  railroad.  About  9  o'clock  In 
the  forenoon  of  said  October  27th  the  re- 
spondent, who  was  a  teamster,  and  en- 
gaged in  hauling  cord  wood  from  Beacon 
hill,  passed  down  on  the  east  side  of  the 
street  with  a  team  of  horses  and  a  wagon 
loaded  with  wood,  while  one  of  appel- 
lant's cars  was  also  going  down  the  hill 
in  the  same  direction,  (north,)  crossed 
over  to  the  west  side  of  the  track,  and 
thence  continued  down  the  temporary 
roadway  to  the  lower  crossing,  when  the 
bub  of  the  hind  wheel  of  bis  wagon  was 
struck  by  the  passing  car.  As  the  car 
passed  on,  the  horse  nearest  thereto 
sprang  forward  with  such  force  that  he 
detached  himself  from  the  wagon  by  break- 
ing the  whiffle  tree  and  harness.  The  other 
horse  was  thrown  down  the  embankment, 
and  the  loaded  wagon  fell  upon  him,  and 
■o  injured  him  that  he  soon  after  died. 
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The  wagon  was  somewhat  damaged,  but 
whether  by  the  collision  or  the  full  is  not 
certain,  though  the  probabilities  are  thnt 
It  was  by  the  latter.  The  respondent 
brought  this  action  to  recover  damages 
thns  sustained,  and  which  he  alleged  were 
caused  by  the  negligence  of  the  appellant 
in  thus  running  its  car  against  his  wagon. 
The  appellant,  by  its  answer,  denied  that 
it  was  in  any  manner  negligent  or  careless 
in  the  management  of  its  car,  and  alleged 
that  whatever  damage  the  respondent 
sustained  was  caused  by  his  own  careless- 
ness and  negligence.  There  was  a  verdict 
for  the  plaintiff,  and  defendant  filed  a  mo- 
tion for  a  new  trial.  The  motion  was  de- 
nied by  the  .court,  and  Judgment  was  en- 
tered upon  'the  verdict,  to  reverse  which 
the  defendant  has  brought  the  cause  to 
this  court. 

It  is  contended  on  behalf  of  the  appel- 
lant that  the  Judgment  must  be  reversed, 
for  the  reason  that  the  evidence  shows 
that  the  injury  complained  of  was  not  the 
result  of  negligence  on  the  part  of  the 
motor  man  in  charge  of  the  car,  but  was 
caused  solely  by  the  want  of  ordinary  pru- 
dence and  care  on  the  part  of  respondent. 
If  it  be  true  that  the  accident  would  not 
have  occurred  but  for  respondent's  own 
negligence,  he  has  no  cause  of  complaint 
against  appellant,  even  although  the  lat- 
ter may  have  also  been  negligent.  The 
fact— if  it  were  a  fact— that  appellant  was 
running  its  car  at  an  unusually  high  rate 
of  speed  at  the  time  of  the  accident  is  no 
excuse  for  the  want  of  a  reasonable  meas- 
ure of  care  and  prudence  on  the  part  of  the 
respondent  to  avoid  injury.  Railroad  Co. 
v.  Houston,  95  U.  S.  097.  The  testimony 
is  too  voluminous  to  be  stated  fully,  but  a 
careful  examination  of  it  leads  us  irresisti- 
bly to  the  conclusion  that  the  Judgment 
cannot  be  sustained.  The  respondent's 
own  testimony  shows  that  he  had  for 
some  time  been  engaged  in  hauling  wood 
down  South  Fourteenth  street  from  Bea- 
con hill,  and  was  not  only  fumiliar  with  the 
character  and  condition  of  the  street,  and 
the  temporary  roadway  on  the  west  side 
of  the  railroad  track,  but  also  with  the 
running  of  the  cars  at  that  particular 
point.  He  says  he  had  been  over  the  road 
a  great  many  times,  and  knew  there  was 
.longer  in  going  on  the  temporary  road- 
way if  the  cars  were  coming  up.  He  fur- 
ther says  that  while  coming  down  the  hill 
he  met  a  car  going  up,  and  that  he  knew 
at  that  time  that  the  car  coming  down 
and  the  car  going  up  the  hill  usually  met 
at  the  top  of  the  hill;  and  yet  he  states 
that  he  did  not  look  for  the  car  until  he 
got  to  the  upp^r  crossing,  and  did  not  see 
it  until  he  was  crossing  over  the  track, 
and  did  not  hear  the  bell  ring  until  he  got 
into  the  narrow  space  on  the  west  side  of 
the  track.  He  also  says  that  the  car  was 
then  coming  down  at  the  rate,  as  hp  after- 
wards "figured out. "of  from  16  to  20  miles 
an  hour.  He  proceeded  down  the  tempo- 
rary passage  way  to  the  lower  crossing, 
and  undertook  to  cross  back  to  the  east 
side  of  the  track,  In  front  of  the  approach- 
ing car,  thinking  hecould  do  so"  all  right," 
but,  finding  he  had  not  time,  he  "swung 
bis  horses  to  the  west."  This  movement 
of  his  team  brought  the  back  end  of  the 


wagon  nearest  the  railway,  and  the  dash- 
board of  the  car,  In  passing,  struck  the 
hub  of  the  hind  wheel,  as  before  stated. 
The  respondent  testified,  further,  that  the 
car  was  so  near  him  when  he  turned  bis 
horses  that  it  almost  instantly  came  in 
contact  with  his  wagon.  The  testimony 
of  other  witnesses  also  shows  that  the  re- 
spondent attempted  to  cross  the  track 
ahead  of  the  car,  but  apparently  changed 
his  mind,  and  "pulled"  his  horses  back  and 
away  from  the  railroad.  There  is  no 
doubt,  therefore,  as  to  what  the  respond- 
ent did  at  and  immediately  prior  to  the 
accident;  and  we  think  that  it  was  bis 
own  want  of  that  reasonable  care  and 
watchfulness  which  the  occasion  demand- 
ed that  brought  about  the  injury  of  which 
be  complains.  In  the  first  place,  it  was 
negligence  on  the  part  of  respondent  to 
cross  from  the  east  side  of  the  track  to  the 
narrow  passage  on  the  west  without  look- 
ing for  the  approach  of  the  car  which  he 
knew  was  about  to  pass  down  the  bill,  if 
in  fact,  as  he  claims,  it  was  a  dangerous 
place.  And  it  was  still  more  negligent  for 
him  to  undertake  to  cross  back  when  the 
car  was  so  near  him.  His  excuse  for  so 
doing  is  that  the  way  was  too  narrow  for 
the  car  to  pass  his  wagon,  and  that  it 
was  therefore  the  duty  of  the  person  in 
charge  either  to  stop  the  car,  or  go  at  such 
rate  of  speed  as  would  have  permitted  him 
to  pass  over  the  track  to  a  place  of  safety. 
It  was  undoubtedly  the  duty  of  the  motor 
man  in  charge  of  the  car  to  use  all  reason- 
able precautions  to  prevent  injury  to  the 
respondent,  but  it  was  not  negligence  on 
his  part  not  to  anticipate  that  the  re- 
spondent, who  was  traveling  on  the  public 
highway,  in  the  same  direction,  and  by 
the  side  of  the  railway  track,  would  sud- 
denly undertake  to  cross  the  track  in  front 
of  the  car.  He  bad  a  right  to  presume 
that  the  respondent  would  remain  off  the 
track,  and  not  knowingly  place  himself  or 
his  property  In  Imminent  danger;  and  he 
was  not  bound  to  regulate  his  speed  at 
such  a  rate  as  would  certainly  avoid  In- 
Jury  to  any  one  who  might  attempt  to 
cross  the  road  in  an  unreasonable  and  Ira- 
proper  manner.  Meyer  v.  Railway  Co.,  6 
Mo.  App.  27.  The  evidence,  as  a  whole, 
clearly  shows  that  the  traveled  way  on 
the  west  side  of  the  street  was,  at  all 
points,  of  sufficient  width  'o  permit  the 
cars  to  pass  wagons  or  other  ordinary 
vehicles  that  might  be  there,  and  that  the 
iower  crossing  was  the  widest  part  there- 
of. This  was  shown  by  the  testimony  of 
the  man  who  constructed  it  for  the  city, 
by  measurements  of  respondent's  wagon 
and  the  width  of  the  plank  on  the  day  on 
which  the  accident  occurred,  and  by  actual 
tests  on  the  same  day.  On  that  afternoon 
Mr.  Atwood,  who  was  then  driving  up  the 
street  in  a  wagon  of  the  same  width  of 
track  as  that  of  respondent,  and  with  bubs 
but  one  inch  shorter,  stopped  at  the  nar- 
rowest portion  of  the  planking,  and  got 
off  his  wagon,  as  one  of  appellant's  cars 
was  passing,  so  as  to  be  able  to  observe 
bow  close  It  would  go  to  tbe  wagon ;  and 
he  testified  that  the  car  was  not  nearer 
than  nine  or  ten  inches  to  the  wagon. 
One  other  witness  testified  that  he  had 
driven  along  the  same  road,  when  tbe 


Digitized  by  Google 


1020 


PACIFIC  REPORTER,  Vol.  32. 


(Was*. 


street  cars  were  passing  op  and  down, 
without  difficulty;  and  both  the  motor 
man  who  was  running  the  car  when  the 
accident  happened  and  a  former  conductor 
testified  that  they  had  frequently  paused 
teams  at  that  place  with  the  cars,  the  lat- 
ter stating  that  he  had  seen  the  cars  pass 
both  lnmber  and  wood  wagons  between 
the  upper  and  lower  crossings.  It  will 
therefore  be  seen  that  if  the  respondent  had 
stopped  when  he  saw  the  car  approaching 
the  crossing,  and  waited,  as  the  motor 
man  says  he  thought  he  would  do,  until  it 
bad  passed,  no  collision  would  have  oc- 
curred, and  no  damage  would  have  been 
done.  The  discrepancy  between  the  testi- 
mony o!  the  respondent  nnd  some  of  his 
witnesses  and  that  of  the  witnesses  Just 
mentioned,  as  to  the  width  of  the  road  at 
the  place  of  the  accident,  can  bo  readily 
accounted  for  by  the  fact  that  the  railway 
company,  after  the  accident,  moved  the 
track  some  18  inches  further  to  the  west, 
and  that  the  distance  from  It  to  the  side- 
walk at  the  time  of  the  trial  wns  token  as 
the  width  of  the  traveled  way  at  the  time 
of  the  accident. 

It  is  claimed  by  the  learned  counsel  for 
the  respondent  that,  notwithstanding  the 
fact  thut  the  respondent  may  have  been 
guilty  of  negligence  in  attempting  to 
cross  the  track,  the  appellant  was  not 
justified  in  running  him  down;  and  we 
have  no  doubt  of  the  correctness  of  that 
proposition.  But  we  fail  to  find  sufficient 
evidence  in  the  record  to  warrant  the  con- 
clusion th  it  the  motor  man  having  the 
management  of  the  car  was  derelict  in  the 
discharge  of  any  duty  he  owed  to  the  re- 
spondent. He  rang  the  bell  violently  from 
the  time  he  discovered  the  respondent  on 
the  east  side  of  the*  track  until  he  reached 
the  lower  crossing,  and  wheu  be  saw  that 
the  respondent  was  about  to  cross  the 
track  in  front  of  bim,  and  that  be  would 
be  unable  to  3top  the  car  in  time  to  pre- 
vent a  collision  in  case  he  did  cross,  he 
"hallooed  'Look  out!'"  so  loudly  tnat  be 
was  heard  by  persons  who  were  at  a  con- 
siderable distance  down  tbestreet.  There 
was  a  brake  at  each  end  of  the  car,  and 
both  of  them  were  in  good  condition  and 
firmly  set.  In  short,  as  was  Bald  by  one 
of  the  witnesses  who  wns  a  passenger  in 
the  car  at  the  time,  he  did  everything  he 
could  do  to  stop  the  car,  and  to  prevent  in- 
jury to  the  respondent.  Indeed.it  appears 
by  undisputed  testimony  that  the  respond- 
ent himself  stated,  soon  after  the  collision 
occurred,  that  the  motor  man  tried  hard 
to  stop  the  car,  and  was  not  to  blame  for 
failing  to  do  so.  He  then  made  no  claim 
for  damages  on  account  of  any  misman- 
agement of  the  car,  but  did  claim  that  the 
appellant  was  responsible  for  having,  as 
be  then  supposed,  built  this  narrow  road- 
way, and  left  open  the  excavation  into 
which  he  fell. at  the  lower  end  thereof.  It 
was  not  until  he  learned  that  the  city,  if 
anybody,  was  responsible  for  the  condi- 
tion of  the  street,  that  he  made  any  com- 
plaint as  to  the  speed  of  the  car.  The 
rights  and  duties  of  street-railway  com- 
panies and  persons  using  the  streets  of 
cities  In  the  ordinary  way  are  very  clear- 
ly and  teroely  defined  In  the  late  case  of 
Carson  v.  Railway  Co.,  23  Atl.  Rep.  369,  in 


which  the  supreme  court  of  Pennsylvania 
said:  "Greater  and  better  facilities  and  a 
higher  rate  of  speed  are  being  constantly 
demanded.  The  movement  of  cars  by  ca- 
ble or 'electricity  along  crowded  streets  is 
attended  with  danger, and  renders  a  high- 
er measure  of  care  necessary,  both  on  the 
part  of  the  street  railways  aud  those  us- 
ing the  streets  in  the  ordinary  manner.  It 
is  the  duty  of  the  railways  to  be  watchrnl 
and  attentive,  and  to  use  all  reasonable 
precautions  to  give  notice  of  their  ap- 
proach to  crossings  and  places  of  danger. 
Its  failure  to  exercise  the  care  which  the 
rateof  speed  aud  theconditlonof  thestreet 
demand  is  negligence.  On  the  other  hand, 
new  appliances,  rendered  necessary  by  the 
advance  In  business  and  population  in  a 
given  city,  impose  new  duties  on  the  pub- 
lic. The  street-railway  company  has  a 
right  to  the  use  of  its  track,  subject  to  the 
right  of  crossing  by  the  public  at  street  in- 
tersections; and  one  approaching  such  a 
place  of  crossing  must  take  notice  of  it, 
and  exercise  a  reasonable  measure  of  care 
to  avoid  contact  with  a  moving  car.  It 
may  not  be  necessary  to  stop  on  approach- 
ing such  a  crossing,  for  the  rate  of  speed 
of  the  most  rapid  of  these  surface  cars  is 
ordinarily  from  six  to  nine  miles  per  hour, 
but  it  is  necessary  to  look  before  driving 
upon  the  track.  If,  by  looking,  the  plain- 
tiff could  have  seen,  nnd  so  avoided,  an 
approaching  train,  and  Ibis  appears  from 
his  own  evidence,  he  may  be  properly  non- 
suited. •  *  *  On-testified  that  beknew 
the  crossing;  that  be  listened  for  the  sound 
of  the  gong,  but,  not  hearing  it,  drove  on 
the  track,  and  was  instantly  struck.  He 
drove  in  front  of  a  moving  car.  so  near  to 
him  as  to  make  a  collision  inevitable.  If 
he  had  looked  he  could  have  seen  the  car. 
and  stopped, and  the  accident  would  have 
been  avoided.  Not  to  do  so  was,  in  the 
language  of  Railroad  Co.  v.  Bell,  [122  Pa. 
St.  58,15  Atl. Rep. 561,]  'gross carelessness,' 
and  justly  defeats  the  action  brought  to 
recover  from  another  damages  that  were 
self-inflicted.  It  is  the  duty  of  one  about 
to  cross  a  street-railway  track  to  look,  bo 
that  he  may  not  walk  directly  In  front  of 
a  moving  car,  to  be  struck  by  it."  In  that 
case  the  plaintiff's  employe,  without  stop- 
ping or  listening,  drove  directly  upon  de- 
fendant's tracks,  and  then  looked  up  and 
saw  the  car  so  near  to  him  that  there  was 
no  escape.  In  the  case  at  bar  the  plaintiff 
both  saw  and  beard  the  approaching  car, 
and  yet  attempted  to  cross  the  track. 
His  experiment  failed,  and  he  aloue  must 
bear  the  consequences  of  bis  miscalcula- 
tion. 

In  view  of  the  fact  that  there  must  be  a 
new  trial  of  this  cause,  we  will  next  con- 
sider some  of  the  alleged  errors  in  refer- 
ence to  the  admission  of  testimony  over 
the  objections  of  appellant.  It  is  contend- 
ed that  thecourt  erred  in  permitting  the 
plaintiff  to  show  that  this  particular 
motor  man  had  run  his  car  at  a  high  rate  of 
speed  upon  other  occasions,  and  we  think 
thecourt  did  err  in  so  doing.  It  was  a 
fact  collateral  and  irrelevant  to  the  issue, 
and  one  which  the  defendant  could  not  he 
expected  to  be  prepared  to  rebut  without 
previous  notice.  1  Ureenl.  Ev.  §  52.  And. 
|  in  view  of  the  fact  that  there  was  no  testi- 
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mony  showing  that  a  conductor  was 
requisite  or  necessary  In  order  for  the  safe 
running  and  management  of  the  car,  we 
think  it  was  error  to  admit  testimony  to 
show  that  there  was  no  conductor  upon 
this  particular  car  at  the  time  of  the  acci- 
dent. II  a  couductor  was  necessary  to 
the  proper  management  of  the  car,  that 
fact  should  bare  been  shown,  and,  if  un- 
necessary, then  the  fact  that  there  was 
none  was  immaterial,  and  should  have 
been  excluded  from  the  Jury.  We  are  also 
of  the  opinion  that  the  court  should  not 
have  permitted  the  respondent  to  show 
that  the  car  drive;  was  discharged  by  ap- 
pellant soon  after  the  accident  occurred; 
but.  Inasmuch  as  it  was  also  shown  that 
it  was  the  rule  of  the  company  to  dis- 
charge all  motor  m«n  who  met  with  acci- 
dents under  any  circumstances,  we  think 
the  ruling  was  not  sufficiently  prejudicial 
to  . entitle  the  appellant  to  a  reversal  of 
the  Judgment  on  that  ground.  There  was 
no  error  in  the  court's  refusing  to  grant, 
In  its  entirety,  appellant's  motion  to  retax 
the  costs  In  this  case.  We  are  unable  to 
see  why  a  witness  who  attends  a  trial  and 
testifies  therein  without  the  service  of  a 
subpoena  upon  him  is  not  Justly  entitled 
to  compensation  therefor,  nor  can  we  per- 
ceive "bow  any  party  can  be  Injured  in  hav- 
ing to  pay  mileage  and  attendance  merely 
for  the  witnesses  of  an  adversary  who  at- 
tends upon  request  or  agreement,  when 
the  additional  expense  of  officers'  fees  and 
mileage  for  issuing  and  serving  of  a  sub- 
poena, swelling  largely  the  claim  for  dis- 
bursements, could  do  no  more  than  to 
procure  the  attendance  of  the  witness. " 
Cra wford  v.  Abraham,  2  Or.  166.  See.  also, 
Wbeeler  v.  Losee,  12  How.  Pr.  448;  Farm- 
er v.  Storer,  11  Pick.  241.  It  is  not  neces- 
sary to  discuss  the  remaining  objections 
of  appellant,  as  they  may  not  arise  on  an- 
other trial.  The  Judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

STILES  and  HOYT,  J  J.,  concur. 

(6  Wash.  107)   

STATE  v.  SUFFERIN. 
(Supreme  Court  of  Washington.   March  10, 
1883.) 

Bcrglakt— What  Constitutes— Indictment. 
Under  2  Hill's  Code,  p.  662,  §  46, 
which  defines  burglary  as  an  unlawful  entry, 
with  intent  to  commit  a  felony,  of  an  office,  shop, 
store,  etc.,  "or  any  building  in  which  goods, 
merchandise,  or  valuable  things  are  kept  for 
use,  sale,  or  deposit,"  burglary  may  be  com- 
mitted in  any  of  the  places  particularly  spec- 
ified, and  in  any  other  building  in  which  any 
goods,  merchandise,  or  valuable  things  are 
kept  for  use,  sale,  or  deposit;  and  an  indict- 
ment which  charges  the  breaking  and  entry 
of  an  office  is  sufficient,  without  also  charging 
that  such  office  is  a  place  where  goods,  merchan- 
dise, or  valuable  things  are  kept  for  sale  or 
deposit. 

Appeal  from  superior  court,  Jefferson 
county ;  Morris  B.  Sachs,  Judge. 

George  Sufferin  was  convicted  of  bur- 
glary, and  appeals.  Affirmed. 

The  indictment  charged  an  entry  Into  the 
office  of  A.  F.  Learned  M  with  Intent  to 


commit  a  felony,  to  wit,  the  crime  of 
grand  larceny,  by  then  and  there  one  hun- 
dred and  thirty  ($130.00)  dollars,  in  cur- 
rency and  silver,  lawful  money  of  the  D.  S. 
of  A. ;  one  overcoat,  of  the  value  of  six 
dollars,  the  personal  property  of  A.  F. 
Learned;  one  overcoat,  of  the  value  of 
ten  dollars,  the  personal  property  of  one 
W.  F.  Learned;  one  overcoat  of  the  value 
of  thirty  dollars,  the  personal  property 
of  one  C.  M.  Sweeny ;  and  one  overcoat,  of 
the  value  of  ten  dollars,  and  one  hat,  of 
the  value  of  two  dollars  and  fifty  cents, 
the  personal  property  of  A.  S.  Fulton,— 
all  of  which  said  personal  property,  then 
and  there  In  said  office  being,  then  and 
there  feloniously  and  burglariously  to 
steal,  take,  and  carry  away,"  etc. 

Andrew  F.  Burleigh,  for  appellant.  R. 
E.  Moody,  Pros.  Atty.,  for  the  State. 

HOYT,  J.  Appellant  attacks  the  Indict- 
ment upon  which  he  was  convicted  in  the 
conrt  below  upon  two  grounds:  (1)  Be- 
cause it  was  not  alleged  therein  that  the 
office  which  was  broken  and  entered  was 
a  place  in  which  goods,  merchandise,  or 
valuable  things  were  kept  for  sale  or  de- 
posit; and  (2)  because  there  is  no  sufficient 
allegation  that  the  entry  was  with  the  in- 
tent to  commit  a  felony. 

The  argument  in  regard  to  the  first  ob- 
jection is  that  the  words,  "office,  shop, 
store,  warehouse,  malt  house,  still  house, 
mill,  factory,  bank,  church,  schoolhouse, 
railroad  car,  barn,  stable, ship, steamboat, 
and  water  craft,"  as  used  in  our  statute, 
are  each  qualified  by  the  provision  follow- 
ing, "or  any  building  In  which  any  goods, 
merchandise,  or  valuable  things  are  kept 
for  use,  sale,  or  deposit.  We  are  unable 
to  construe  the  statute  iu  this  way.  To 
us  It  seems  clear  that  the  statute  was  In- 
tended to  provide  that  burglary  may  be 
committed  upon  and  in  any  of  the  places 
particularly  specified,  and,  in  addition 
thereto,  upon  and  in  any  other  building 
In  which  any  goods,  merchandise,  or  valu- 
able things  are  kept' for  use,  sale,  or  de- 
posit. There  is,  of  course,  a  line  of  deci- 
sions which  bold  that  statutes  somewhat 
similar  to  ours  should  be  construed  as 
contended  for  by  appellant,  but  in  no  case 
has  a  statute  Just  like  ours  been  thus  con- 
strued. We  are  therefore  free  to  construe 
our  statute  as  we  think  the  legislature  in- 
tended; and,  thui  construing  it,  we  are 
satisfied  that  an  indictment  which 
charges  the  breaking  and  entry  of  an 
office,  without  also  charging  that  such 
office  was  a  place  where  goods,  merchan- 
dise, or  valuable  things  were  kept  for  sale 
or  deposit,  is  good. 

As  to  the  other  objection,  it  is  directly 
charged  that  the  entry  was  with  intent 
to  commit  a  felony,  and  under  ourstatute 
this  alone  would  perhaps  be  sufficient; 
hut  it  is  not  necessary  that  we  should  so 
hold,  to  sustain  this  indictment,  as  it  is 
further  nlleged  that  such  felony  was  grand 
larceny,  followed  by  a  statement  of  the 
acts  intended,  which.  If  carried  into  effect, 
would  have  constituted  such  offense. 

The  Indictment,  taken  as  a  whole,  sutii- 
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ciently  charged  the  crime  of  burglary,  un,- 
der  oar  statute,  and  tbe  judgment  and 
sentence  rendered  thereon  must  be  af- 
firmed. 

DUNBAR,  C.  J.,  and  SCOTT  and 
STILES,  JJ.,  concur.  ANDERS,  J.,  did 
not  sit  at  the  bearing. 


(6  Wash.  61)   

TURPIN  et  al.  v.  WHITNEY  et  al. 
(Supreme  Court  of  Washington.   March  8, 
1803.) 

Dissolution  or  Attachment— Judgment. 
The  denial  of  a  motion  to  dissolve  an 
attachment,  whether  erroneous  or  not,  is  no 
ground  for  reversing  a  correct  judgment  in  the 
main  case,  continuing  the  lien  of  the  attach- 
ment on  the  property  covered  by  the  levy, 
since,  under  2  Hill's  Code,  §  312,  the  sheriff 
has  a  right  to  sell  the  attached  property  under 
a  judgment  in  personam,  and  defendants'  rem- 
edy, if  they  have  any,  is  on  the  attachment 
bond. 

Appeal  from  superior  court,  Thurston 
co.unty ;  J.  W.  Robinson,  Judge. 

Action  by  Tnrpin  A  Manville  against  A. 
D.  Whitney  A  Son  for  the  price  of  goods, 
wares,  and  merchandise  sold  by  plaintiffs 
to  defendants.  A  writ  of  attachment  was 
issued  in  plain tiffs'  favor,  and  judgment 
by  default  was  subsequently  rendered. 
Defendants  appeal.  Affirmed. 

Eddy.  Gordon  &  Agnew,  for  appellants. 
John  C.  Kleber  and  Phil.  Sklllman,  for  re- 
spondents. 

DUNBAR,  C.  J.  Respondents  brought 
their  action  against  appellants  to  recover 
$400.72  on  account  of  goods  sold  and  de- 
livered to  appellants  by  respondents.  On 
the  same  day  tbe  complaint  was  filed  tbe 
respondents  filed  an  affidavit  and  bond 
upon  which  an  attachment  was  Issued  out 
of  the  superior  court  of  Thurston  county 
against  the  property  of  appellants,  and  a 
levy  was  made  thereunder.  Appellants 
moved  to  dissolve  the  attachment,  aud 
affidavits  and  counter  affidavits  were  filed 
in  support  of,  and  opposed  to,  said  mo- 
tion. Upon  tbe  hearing  the  motion  was 
denied,  to  which  ruling  of  the  court  the  ap- 
pellants excepted.  No  answer  or  other 
pleading  was  interposed  to  the  complaint. 
In  due  course  of  time,  appellants'  default 
was  decreed,  and  judgment  was  rendered 
according  to  the  prayer  of  the  complaint, 
and  the  lien  of  tbe  levy  under  the  writ  of 
attachment  proceedings  was  continued  in 
said  judgment  upon  the  property  covered 
by  said  levy  and  attachment. 

The  only  error  alleged  here  is  the  actiou 
of  the  court  In  overruling  tbe  motion  to 
dissolve  the  attachment,  and  it  is  claimed 
that  the  judgment  should  simply  be  a 
udgment  in  personam.    Inasmuch  as  the 
udgraent  In  the  main  case  is  conceded  to 
be  right,  it  would  be  idie  to  reverse  the 
udgment, even  though  we  should  conclude 
that  the  court  erred  in  not  sustaining  the 
motion  to  dissolve  tho  attachment,— a 
question  upou  which  we  do  not  now  pass; 
for  the  effect  would  have  been  the  same 
whether,  by  the  terms  of  the  judgment,  the 
Hen  of  the  attachment  proceeding  was  con- 
tinued in  tbe  judgment,  or  not,  for  If  the 


judgment  bad  simply  been  in  personam, 
under  the  provisions  of  section  312.  2  Hill's 
Code,1  tho  sheriff  wonld  have  satisfied  tbe 
judgment  ont  of  the  attached  property. 
Tho  matter  appealed  from  here  does  not 
affect  the  merits  of  the  action,  and  appel- 
lants must  seek  their  remedy,  if  tbey  have 
any,  on  the  attachment  bond. 
The  judgment  Is  affirmed. 

HOYT,  SCOTT,  and  ANDERS,  JJ.,  con- 
cur. 


(6  Wash.  87) 

SAYWARD  et  aL  v.  NUNAN,  Sheriff,  et  aJ. 
(Supreme  Court  of  Washington.  March  10, 
1893.) 

Bill  or  Sale  —  Chattel  Mortgage  —  Recobd — 
Execution— Claims  by  Third  Persons. 

1.  Failure  to  record  a  bill  of  sale  within 
10  days  after  its  execution,  as  required  by  1 
Hill's  Code,  {  1454,  protects  only  such  persons 
as  have  obtained  intervening  rights  »*ter  its  ex- 
ecution, and  before  it  was  filed  for  record,  and 
not  creditors  who  became  such  after  it  was 
recorded. 

2.  Where  a  bill  of  sale  absolute  on  its 
face  is  intended  merely  as  a  chattel  mortgage, 
the  mortgagee,  who  has  not  reduced  the  prop- 
erty to  possession,  cannot  maintain,  as  owner, 
proceedings  under  2  Hill's  Code,  §§  401-495, 
relating  to  claims  of  third  persons  to  property 
levied  on  under  execution,  since  a  chattel  mort- 
gage does  not  pass  title  to  property,  bat  only 
creates  a  lien  thereon. 

3.  Where  an  absolute  bill  of  sale  is  Riven 
as  security  for  a  debt,  the  transaction  will  be 
considered  a  chattel  mortgage,  though  an  mi- 
signed  defeasance  might,  if  executed,  have 
converted  the  transaction  into  a  conditional 
sale. 

4.  Proceedings  under  2  Hill's  Code,  « 
401-495,  relating  to  claims  of  third  persons  to 
property  levied  on  under  execution,  are  tried  on 
the  allegations  of  the  affidavit  of  the  claimant, 
and  a  complaint  subsequently  filed  by  him  is 
properly  stricken  from  the  files. 

5.  Execution  creditors  are  not  concluded, 
as  against  claimants  of  the  property  under  a 
prior  bill  of  sale,  from  showing  that  there 
was  no  change  of  possession,  by  a  written  ac- 
knowledgment of  the  judgment  debtor  that  a 
third  person  had  assumed  control  of  the  prop- 
erty as  an  agent  for  the  claimant 

6.  Where  the  claimant  fails  to  make  good 
his  title,  judgment  is  properly  rendered  in  favor 
of  the  execution  creditors  for  the  amount  of 
their  judgments,  not  exceeding  the  value  of 
the  property,  without  ordering  payment  to  the 
claimant  of  the  amount  of  a  prior  mortgage; 
his  remedy  being  in  an  independent  action. 

Hoyt,  J.,  dissenting. 

Appeal  from  superior  court,  Island  coun- 
ty;  Henry  McBride,  Judge. 

Proceedings  by  W.  P.  Say  ward  under  2 
Hill's  Code,  §§  491-495,  to  establish  a  claim 
against  personal  property  levied  on  by 
Thomas  Nunan,  sheriff,  under  an  execu- 
tion issued  in  favor  of  Alexander  Ma  it- 
land  and  W.  J.  Weedln,  and  against  W. 
H.  Thayer.  From  a  judgment  in  favor  of 
tho  execution  creditors,  Say  ward  and  his 
sureties  appeal.  Affirmed. 

Battle  &  Shipley,  for  appellants.  Frank 
P.  Lewis  and  Burt  J.  Humphrey,  for  re- 
spondents. 


'This  section  requires  the  sheriff,  on  judg- 
ment in  plaintiff's  favor,  to  satisfy  the  same 
out  of  the  attached  property. 
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SCOTT,  J.  The  respondents  Maitland 
and  Weedin  obtained  a  judgment  against 
one  W.  H.  Thayer.  Executions  were  is- 
sued thereon  to  Thomas  Nuuan,  sheriff  of 
island  county,  and  were  levied  by  him 
upon  a  certain  quautity  of  logs  in  contro- 
versy in  this  action.  The  appellant  W.  P. 
Sayward,  claiming  to  be  the  owner  of 
said  logs  and  entitled  to  tbe  possession 
thereof,  instituted  proceedings  under  sec- 
tions 491-495,  inclusive,  vol.  2,  of  the  Code, 
relating  to  claims  by  third  persons  to  prop- 
erty levied  upon.  The  appellants  Mercer 
and  Bucklin  were  his  sureties  upon  the 
bond  given  in  pursuance  of  said  proceed- 
ings. A  trial  was  bad,  and  judgment 
rendered  in  favor  of  the  execution  credit- 
ors, and  the  claimaut  and  his  said  sure- 
ties appealed. 

It  is  conceded  that  prior  and  up  to 
April  7, 1891,  said  W.  H.  Thayer  was  the 
owner  of  certain  property  known  as  the 
" Useless  Bay  Logging  Camp,"  which  in- 
cluded teams  and  a  logging  outfit,  and 
that  he  had  various  contracts  with  par- 
ties tberea  bouts,  permitting  him  to  cot 
standing  timber  on  their  lands  respective- 
ly, and  to  remove  the  same,  which  were 
known  as  logging  contracts.  Appellant 
Sayward  was  and  is  the  owner  of  the 
Port  Madison  Mills,  and  through  one  G. 
A.  Meigs,  hit)  agent,  had,  prior  to  April  7, 
1891.  furnished  Thayer  with  supplies 
which  were  used  by  him  in  the  operation 
of  said  logging  camp;  and  be  claimed 
that  Thayer  was  indebted  to  him  therefor 
on  said  April  7th.  Prior  to  this  time 
Thayer  had  sold  and  delivered  to  Say- 
ward a  boom  of  logs,  and,  on  said  April 
7th,  Thayer  executed  and  delivered  to 
Say  ward  a  paper  writing  purporting  to 
he  an  unconditional  and  absolute  bill  of 
Hale,  including  and  specifying  all  the 
property  used  in  operating  said  logging 
camp,  together  with  the  various  timber 
contracts  aforesaid.  Prior  to  this  time 
Thayer  had  given  to  one  Holcombe  a  mort- 
gage to  secure  the  sum  of  91,400  owing  by 
him  to  Holcombe,  and  interest  thereon, 
which  mortgage  covered  a  part  of  the 
property  belonging  to  said  camp  and  in- 
cluded in  said  bill  of  sale,  which  was  made 
subject  to  this  mortgage.  The  bill  of  sale 
was  not  filed  for  record  until  the  21st  day 
of  April,  1891.  The  levies  upon  the  logs 
in  question  were  made  in  the  month  of 
October  following,  and  the  case  turns  on 
the  effect  vgbich  is  to  be  given  to  this  in- 
strument. The  appellants  contend  that 
said  Instrument  in  what  it  purports  to  be, 
— an  absolute  bill  of  sale,— while  the  re- 
spondents contend  that  it  was  under- 
stood to  be.  and  is  in  effect,  a  mortgage 
only.  It  is  further  contended  by  the  re- 
spondents, if  said  instrument  Is  to  be  re- 
garded as  a  bill  of  sale,  that  in  conse- 
quence of  its  not  having  been  recorded 
within  10  days  after  it  was  given,  as  is  re- 
quired by  section  1454,  vol.  1,  of  the  Code, 
it  is  absolutely  void  as  to  the  existing  or 
subsequent  creditors,  if  the  property,  as  Is 
claimed,  was  not  taken  possession  of  by 
the  vendee.  This  contention,  however,  is 
not  well  fonnded.  The  failure  to  record 
the  bill  of  sale  within  10  days  would  only 
protect  such  parties  as  had  obtuined  in- 
tervening rights  after  its  execution,  and 


before  the  time  it  was  filed  for.  record. 
Crippen  v.  Fletcher,  56  Mich.  387,  23  N.  VV\ 
Rep.  56.  The  respondents'  rights  under 
said  execution  levies  did  not  accrue  until 
some  time  after  the  instrument  wan  re- 
corded. It  is  contended  by  the  appellants 
that  there  was  an  actual  transfer  of  the 
possession  of  said  property  to  Sayward 
at  the  time  the  bill  of  sale  was  executed, 
and  that  said  camp  was  thereafter  con- 
ducted under  the  management  of  his 
agents.  We  are  satisfied,  however,  from 
an  examination  of  the  proofs,  that  there 
was  no  change  of  possession  in  fact,  es- 
pecially such  an  open  and  notorious 
cbango  of  possession  as  is  required  in  such 
a  case.  Steele  v.  Ben  ham,  84  N.  Y.  634; 
Siedenbach  v.  Riley,  111  N.  Y.  560,  19  N.  E. 
Rep.  275.  It  is  claimed  tbat  the  camp 
was  in  charge  of  one  Nickols,  a  brother- 
in-law  of  Thayer,  by  virtue  of  an  instru- 
ment as  follows:  "Useless  Bay,  April  7, 
'91.  I  have  this  day  bargained  and 
agreed  to  take  charge  of  the  logging 
camp  purchased  of  W.  H.  Thayer  by  W. 
P.  Sayward,  of  Port  Madison  Mills,  and 
manage  the  same  to  the  best  of  my  abili- 
ty, at  the  rate  of  sixty-five  dollars  per 
month.  H.  B.  Nickols."  Nickols'  name 
to  this  instrument  was  signed  at  the  time 
by  Thayer,  and  the  great  preponderance 
of  the  proof  is  to  the  effect  tbat  Thayer 
continued  the  operation  and  management 
of  tbe  camp  after  the  execution  of  the  bill 
of  sale,  practically  in  the  same  manner  as 
it  had  been  conducted  by  bim  before  it 
was  given.  Orders  were  sent  to  him  from 
tbe  mill  at  various  times  for  logs,  and  be 
purchased  supplies  from  time  to  time  of 
Sayward,  who  carried  on  a  store  in  con- 
nection with  his  mill,  said  supplies  being 
for  the  purpose  of  carrying  on  the  camp, 
and  for  supplying  clothing  and  other 
articles  to  the  men  employed  about  snid 
camp,  and  such  articles  were  cbarged  to 
Thayer  individually.  Of  course,  tbe  fail- 
ure to  take  possession  would  not  be  a 
material  matter  if  tbe  bill  of  sale  was  In 
fact  what  it  purported  to  be, — an  abso- 
lute transfer  of  the  property;  It  having 
been  recorded  prior  to  the  time  the  rights 
of  the  respondents  accrued.  If  said  in- 
strument is  to  be  regarded  as  a  chattel 
mortgage,  the  property  not  having  been 
reduced  to  the  possession  of  the  mortga- 
gee, he  could  not  maintain  this  proceed- 
ing as  owner  to  recover  possession  there- 
of under  tbe  holdings  of  this  court,  as  a 
chattel  mortgage  under  our  law  does  not 
pass  the  title  to  tbe  property,  but  only 
creates  a  lien  thereon.  Silsby  v.  Aid  ridge, 
1  Wash.  St.  117,  23  Pac.  Rep.  836;  Kerron 
v.  Manufacturing  Co.,  1  Wash.  St.  241,  24 
Pac.  Rep.  445.  Furthermore,  It  is  ques- 
tionable, at  least,  if  said  instrument  was 
merely  given  as  security,  whether  the  re- 
cording of  it  would  help  the  appellants' 
claim  in  any  way.  If  It  is  to  be  treated 
as  a  mortgage,  section  1648,  vol.  1,  of  the 
Code,  provides  tbat  a  chattel  mortgage 
shall  be  void  against  creditors  of  the 
mortgagor  or  subsequent  purchaser,  and 
"incumbrances"  of  the  property  for  value 
and  in  good  faith,  unless  it  is  accom- 
panied by  an  affidavit  of  the  mortgagor 
that  it  is  made  in  good  faith,  and  with- 
out any  design  to  hinder,  delay,  or  de- 
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fraud  creditors,  and  Is  acknowledged  and 
recorded  in  the  same  manner  as  Is  re- 
quired bylaw  in  the  conveyance  of  real 
property.  This  Instrument  was  not  so 
executed.  To  hold  that  the  affidavit  and 
acknowledgment  are  not  required  where 
a  bill  of  sale  is  given  as  security,  and  is  in 
effect  a  mortgage,  wonld  be  to  render 
such  provisions  of  the  law  In  relation  to 
chattel  mortgages  nugatory,  for  toe  same 
could  be  avoided,  and  fictitious  claims  cre- 
ated and  spread  upon  the  records,  by 
giving  a  mere  bill  of  sale,— a  fraudulent 
device, — instead  of  a  mortgage.  Jones, 
Chat  Mortg.  §  275;  Shaw  v.  Wilshlre,  65 
Me.  4S5;  Bird  v.  Wilkinson,  4  Leigh.  266- 
2»5;  Bank  v.  bamm,  63  Wis.  249,  23  N.  W. 
Kep.  497;  Yenni  v.  MoNamee,  45  N.  Y.  614. 
If  it  was  lu tended  as  a  mortgage,  it  could 
hardly  come  under  section  1454,  because 
the  bill  of  sale  would  not  operate  to 
transfer  the  property.  Section  1646,  Baroe 
volume  of  the  Code,  provides  that  mort- 
gages may  be  made  upon  all  kinds  of  per- 
sonal property,  but  does  not  require  the 
same  to  be  in  any  particular  form ;  and 
if  a  bill  of  sale  is  given  as  security,  and  is 
only  in  fact  and  effect  a  chattel  mortgage, 
it  should  be  held  to  be  within  the  provi- 
sions of  the  act  relating  to  chattel  mort- 
gages. 

Pnder  the  great  weight  of  the  proof,  ap- 
pellants'claim  that  the  instrument  in  ques- 
tion was  an  absolute  bill  of  sale  caunot  be 
maintained.  It  Is  admitted  that  neither 
Say  ward  nor  any  of  his  agents  had  seen 
the  property  In  question  prior  to  or  at  the 
time  of  the  execution  of  the  bill  of  sate, 
nor  until  about  a  month  thereafter.  The 
consideration  expressed  in  the  bill  of  sale 
was  $500,  and  it  was  made  subject  to  the 
Holcombe  mortgage.  This  mortgage  was 
subsequently  paid  by  Sayward,  but,  in- 
stead of  canceling  the  same,  he  took  an 
assignment  thereof,  and  held  tbe  debt 
against  Thayer.  The  amount  paid  there- 
for was  $ 1,650,  and  this,  with  the  $500  ex- 
pressed In  the  bill  of  sale,  made  $2,150  as 
the  total  consideration  for  the  property  in 
question.  The  appellants  could  not  tell 
anything  about  the  condition  or  value  of 
the  property  described  in  tne  bill  of  sale. 
The  testimony  upon  the  part  of  the  re- 
spondents shows  that  such  property,  on 
April  7.  1891,  was  worth  $6,500.  While 
this  estimate  may  have  been  somewhat  ex- 
cessive, it  fairly  appears  that  said  prop- 
erty was  worth  a  great  deal  more  than 
$2,150,  and  the  discrepancy  between  the 
consideration  expressed  and  the  value  of 
the  property  Is  so  great  as  to  afford  a 
strong  presumption  that  the  intention 
of  the  parties  was  not  to  make  an  abso- 
lute transfer  of  the  title.  It  Is  claimed  by 
the  appellants  that,  at  the  time  the  bill  of 
sale  was  executed,  Thayer  was  credited 
with  $500  upon  bis  account,  which  it  was 
claimed  he  was  owing  at  the  time  to  Say- 
ward.  Thayer  disputed  this,  and  claimed 
that  at  said  time  Sayward  was  indebted 
to  him  for  logs  he  had  delivered  to  him 
over  and  above  the  amount  he  owed  for 
merchandise.  In  this  respect  we  think 
the  weight  of  the  testimony  is  with  the 
respondents.  The  accounts  were  in  the 
appellants'  possession,  and  were  not  pro- 
duced upon  the  trial,  nor  was  tbe  failure 


to  produce  them  satisfactorily  accounted 
for.  There  was  no  accounting  between 
them  at  the  time  the  bill  of  sale  was  given, 
and  there  bad  been  none  previously.  Tbe 
most  that  could  be  claimed  for  this  bill  of 
sale  is  that  it  was  a  conditional  sale  of 
the  property,  and,  if  this  claim  could  be 
maintained,  it  would  operate  to  transfer 
the  title  to  appellant  Sayward,  sufficient 
for  him  to  maintain  this  proceeding  to  re- 
cover possession  as  owner. 

While  the  negotiations  were  pending, 
Thayer  claims  that  he  took  a  chattel  mort- 
gage to  one  Meigs,  the  agent  of  Sayward 
in  charge  of  said  mills,  and  that  he  refused 
to  accept  It,  but  said  that  he  would  take 
a  bill  of  sale  of  tbe  property ;  claiming,  as 
Thayer  testifies,  that  It  would  afford  them 
better  security.  Consequently,  tbe  bill  of 
sale  in  question  was  prepared,  and  with  it 
was  a  defeasance  which  was  submitted  to 
said  Meigs  by  Thayer,  to  be  executed  and 
returned  to  him.  This  Instrument  referred 
to  the  bill  of  sale,  and  provided  that  the 
property  therein  described  should  be  re- 
conveyed  to  Thayer, subject  to  the  follow- 
ing condl  tions :  "  Provided,  the  said  W.  H. 
Tbayer  shall  faithfully  and  diligently  con- 
duct and  manage  the  business  of  logging 
with  the  above-described  outfit  and  prop- 
erty, for  which  purpose  we  hereby  agree 
and  bind  ourselves  to  hire  and  employ,  and 
do  hereby -hire  and  employ,  him  as  man- 
ager for  the  period  of  three  years  from  tbe 
date  hereof,  and  shall,  from  the  proceeds 
of  said  business,  or  by  other  means,  pay 
or  cause  to  be  paid  to  us,  our  executors, 
administrators,  or  assigns,  within  three 
years  from  the  date  of  this  instrument,  tbe 
full  sum  of  his  indebtedness  due  us  for 
supplies  and  cash  to  run  said  camp;"  and 
it  provided  that  Thayer  might  demand 
such  recovery  at  any  time  within  the 
three  years  upon  the  payment  of  such  in- 
debtedness. This  last  Instrument  was 
never  executed.  Thayer  testifies  that 
Meigs  agreed  to  execute  the  same,  and 
send  It  to  him;  that,  upon  the  night 
when  the  Mil  of  sale  was  executed,  Meigs 
claimed  that  he  was  too  tired  to  proceed 
with  the  business  further,  but  would  post- 
pone it  till  morning;  and  that  he  only  ap- 
peared In  the  morning  a  few  minutes  before 
the  time  for  Thayer  to  leave  the  mill  for 
the  logging  camp  on  the  steamer  then 
about  to  start;  and  that  thereupon 
Meigs  said  he  would  execute  said  Instru- 
ment, and  send  it  to  Thayer..  Meigs  de- 
nied having  had  any  such  conversation, 
and  that  snch  a  document  was  ever  sub- 
mitted to  him  or  called  to  his  attention, 
and  he  denied  that  they  had  ever  talked 
about  a  chattel .  mortgage.  His  testi- 
mony, however,  was  overborne  by  that 
of  the  respondents.  Had  such  a  defea- 
sance as  is  above  described  been  executed, 
it  would  have  tended  strongly  to  support 
theclaira  made  by  appellants  that  at  least 
a  conditional  sale  of  the  property  was 
effected.  But  it  appears  that  Sayward, 
through  his  agents,  undertook  to  place 
himself  In  such  a  position  that  he  could 
claim  the  property  had  been  absolutely 
sold  to  him.  In  this  he  has  completely 
failed  under  tbe  proofs,  and  we  do  not 
think  that  the  unsigned  document,  under 
the  circumstances,  should  have  the  effect 
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of  making  the  transaction  a  conditional 
sale  instead  of  a  mortgage.  In  a  caee  of 
doubt  as  to  whether  an  instrument  is  to 
be  treated  as  effecting  a  conditional  sale 
of  property  or  as  a  chattel  mortgage,  It  is 
generally  resolved  In  favorof  the  latter.  1 
Cobbey,  Chat.  Mortg.  §  94;  Rockwell  v. 
Humphrey,  67  Wis.  410, 15  N.  W.  Rep.  894. 

Certain  errors  are  alleged  by  the  appel- 
lants in  rulings  made  by  the  court  during 
the  progress  of  the  trial,  after  filing  bis 
affidavit  and  bond.  Say  ward  filed  a  com- 
plaint setting  up  his  claim  to  said  prop- 
erty, and  upon  a  motion  of  the  respond- 
ents this  complaint  wus  stricken  from  the 
files.  There  was  no  error  In  this,  for  in 
sncb  proceedings  the  case  is  tried  upon  the 
allegations  of  the  affidavit.  Appellants 
contend  that  the  court  erred  in  allowing 
the  respondents  to  show  that  Thayer 
claimed  to  be,  and  was.  in  possession  of 
the  property,  and  conducted  the  camp, 
after  the  execution  of  the  bill  of  sale,  be- 
cause Thayer  had  signed  Nickels'  name  to 
the  paper  In  question.  Respondents,  how- 
ever, were  not  concluded  by  the  action  of 
Thayerln  the  premises,  and  had  a  right  to 
go  into  the  whole  transaction.  Appel- 
lants allege  that  the  court  erred  in  render- 
ing a  judgment  against  them  for  the 
amounts  claimed  by  the  respondents,  dis- 
regarding the  right  of  appellant  Say  ward 
to  be  first  paid  the  amount  due  bim  from 
Thayer  upon  bis  account  and  on  the  Hol- 
combe  mortgage;  but  there  was  no  error 
here.  The  court  rendered  the  proper  judg- 
ment In  the  premises  fortbeamount  of  the 
respondents'  claims,  the  same  not  exceed- 
ing the  value  of  the  property  in  contro- 
versy. Say  ward  could  not  recover  Thay- 
er's Indebtedness  to  him  in  this  proceeding, 
whatever  legal  proceedings  he  could  take 
with  regard  thereto  thereafter.  Section 
495,  aforesaid,  provides  for  the  judgment 
that  was  rendered  where  the  claimant 
falls  to  make  good  his  title  to  the  prop- 
erty. The  appellants  allege  that  thecourt 
erred  In  lefiislng  to  permit  them  to  show 
the  condition  and  value  of  the  property 
included  in  the  bill  of  sale  before  and  after 
April  7,  1891.  There  was  no  error  here. 
There  was  no  proof  made  or  offered  that 
the  condition  and  quantity  of  the  prop- 
erty was  the  same  at  the  particular  times 
when  they  wanted  to  prove  its  value  as 
It  was  when  the  bill  of  sale  was  executed. 
Several  other  errors  were  alleged  by  the 
appellants,  but  the  same  go  to  immate- 
rial matters,  and  have  no  bearing  upon 
theqoestlon  as  to  what  the  effect  of  the 

Rnrported  bill  of  sale  was.  Consequently, 
;  Is  unnecessary  to  further  allude  to  them. 
Affirmed. 

DCNBAR,  C.  J.,  and  STILES  and  AN- 
DERS, J  J.,  concur.    HOYT,  J.,  dissents. 


(24  Or.  108) 

WEISS  et  al.  v.  MEYER. 
(Supreme  Court  of  Oregon.    April  27,  1893.) 

Vacating  Judgment  for  Costs— Excusable  Neg- 
lect— D18BDKSBMBNT8. 
1.  Under  Hill's  Ann.  Laws,  §  102,  provid- 
ing that  the  court  may,  in  its  discretion,  relieve 
a  party  from  a  judgment  taken  against  him 

v.S2P.no.l4— 65 


through  hit  mistake  or  excusable  neglect,  It 
may  relieve  him  from  a  judgment  entered 
against  him  for  costs  and  disbursements  through 
his  excusable  neglect  in  not  filing  objections  to 
the  cost  bill  within  the  time  prescribed  by  law. 

2.  Where  the  affidavit  of  the  party  seeking 
-relief  shows  that  no  objections  to  the  bill  or 
costs  and  disbursements  were  filed  within  the 
time  prescribed  by  law  because  of  the  illness 
of  his  counsel,  there  was  no  abuse  of  discretion 
on  the  part  of  the  trial  court  in  allowing  the 
objections  to  be  filed  after  the  expiration  of  the 
statutory  time. 

3.  An  item  of  $75,  claimed  to  have  been 
paid  by  defendant  for  surveying  and  making  a 

Elat  of  the  land  in  controversy,  is  not  a  "dis- 
ursement,"  within  the  meaning  of  the  statute, 
which  can  be  charged  against  the  adverse  par- 
ty in  the  bill  of  costs. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Sbattuck,  Judge. 

Action  by  Gotlieb  Weiss  and  others 
againflt  Emanuel  Meyer.  Judgment  was 
entered  against  plaintiff  for  costs  and  dis- 
bursements. Subsequently,  after  the  time 
for  filing  objections  to  the  cost  bill  had  ex- 
pired, plaintiff  was  allowed  to  file  his  ob- 
jections, and  defendant  appeals.  Affirmed. 

Milton  W.  Smith,  for  appellant. 

PER  oORIAM.  The  questions  arising 
on  this  appeal  will  be  discussed  in  the  or- 
der presented  in  appellant's  brief. 

1.  Can  the  court  relieve  a  party  from  a 
judgment  entered  against  him  for  costs 
and  disbursements  through  his  excusable 
neglect  In  not  filing  objections  to  the  cost 
bill  witbln  the  time  prescribed  by  law? 
It  seems  to  us  this  question  Is  answered  In 
the  affirmative  by  section  102,  Bill's  Ann. 
Laws,  which  provides  that  "the  court 
may,  In  Its  discretion,  and  upon  such 
terms  as  may  be  just,  allow  an  auswer  or 
reply  to  be  made,  or  such  other  act  to  be 
done,  after  the  time  limited  by  this  Code, 
or  by  an  order  enlarge  such  time,  *  *  * 
and  may,  at  any  time  within  one  year 
after  notice  thereof,  relieve  a  party  from  a 
judgment,  order,  or  other  proceeding  taken 
against  blm  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  "neglect." 

2.  Was  there  an  abuse  of  discretion  by 
the  trial  court  in  vacating  the  judgment 
entered  against  the  plaintiffs  forcosts  and 
disbursements,  and  allowing  objections  to 
be  filed  t#  the  cost  bill  in  this  case?  We 
think  not.  The  affidavit  Id  behalf  of  plain- 
tiffs shows  that  the  reason  no  objections 
to  defendant's  bill  of  costs  and  disburse- 
ments were  filed  within  the  time  prescribed 
bylaw  wan  on  account  of  the  illness  of 
plaintiffs' counsel;  and,  while  the  affidavit 
is  not  as  full  and  complete  as  It  should 
perhaps  have  been,  yet  we  are  unable  to 
say  that  thero  was  an  abuse  of  discretion 
on  the  part  of  the  trial  court  in  allowing 
the  objections  to  be  filed.  The  question 
was  largely  within  the  discretion  of  the 
trial  court,  and  is  only  reversible  here  for 
an  abuse  of  that  discretion. 

3.  Was  there  error  of  the  trial  court  in 
refusing  to  allow  an  Item  of  975,  claimed 
to  have  been  paid  by  the  defendant  to  one 
A.  J.  Adams  for  surveying  and  making  a 
plat  of  the  land  in  controversy?  We  are 
clearly  of  the  opinion  that  . this  Item  was 
no  more  necessary  as  a  "disbursement," 
within  the  meaning  of  the  statute,  than 
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clerical  service  in  the  preparation  of  the 
pleadings,  or  the  board  and  expenses  of 
himsslf  or  counsel  while  attending  the 
trial,  or  any  other  expense  incident  to  a 
trial,  and  for  which  the  law  does  uot  con- 
template there  shall  be  a  charge  against 
the  adverse  party.  The  judgment  of  the 
court  will  therefore  be  affirmed. 


(24  Or.  106) 

HISLOP  v.  MOLDENHAUER. 

(Supreme  Court  of  Oregon.    April  27,  1893.) 

Co9T8— Time  of  Filing  Objections— Excuse  for 
Delay  — Joe una l  Entry  —  Contradiction  by 
Memorandum  of  Clerk. 

1.  Where  a  cost  bill  is  duly  filed,  objections 
thereto  filed  five  months  thereafter  come  too 
late  in  the  absence  of  reasonable  excuse  for 
failure  to  file  the  objections  within  the  two 
days  allowed  by  law. 

2.  The  recitals  of  a  journal  entry  as  to  the 
day  on  which  a  judgment  was  rendered  cannot 
be  contradicted  in  the  supreme  court  by  a  cer- 
tified memorandum  kept  by  the  clerk  of  the 
trial  court 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  T.  Hislop  against  W  J.  Mol- 
denhauer,  iu  which  there  was  a  judgment 
for  costs  in  favor  or  defendant.  From  a 
judgment  of  the  trial  court,  affirming  a  rul- 
ing of  the  clerk  sustainiug  objections  died 
by  plaintiff  to  the  bill  of  costs,  delendant 
appeuls.  Reversed. 

John  Ditch  burn,  for  appellant.  John 
H.  Hall,  for  respondent. 

PER  CURIAM.  Held:  (1)  Where  a 
judgment  for  costs  and  disbursements  Is 
rendered  In  favor  of  the  defendant,  and 
a  cost  hill  in  due  form  is  filed  within  the 
time  allowed  by  law,  and  no  objection 
filed  or  made  thereto  within  two  days 
thereafter.  It  is  error  for  the  trinl  court  to 
permit  objections  to  such  cost  bill  to  be 
filed  five  months  thereafter,  without  a 
showing  that  the  failure  to  file  objections 
within  the  two  days  allowed  by  law  was 
through  the  plaintiff's  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect.  (2) 
That  a  journal  entry  reciting  that  a  judg- 
ment was  rendered  and  entered  on  the  24th 
of  May,  1892,  cannot  be  contradicted  in 
this  court  by  a  memorandum  kept  by  the 
clerk,  and  certified  by  him, indicating  that 
it  was  actually  rendered  on  the  20th  of  the 
month. 


(24  Or.  118) 

GRAFTON  et  al.  v.  CITY  OF  SELLWOOD. 
(Supreme  Court  of  Oregon.    April  27,  1893.) 

Municipal  Corporations  —  Contract  for  City 
Hall  and  Jail  —  Validity— Execution  Prior 
to  Taking  Effect  of  Okdinance — Action  for 
Breach — Answer— Failure  to  Reply. 

1.  Sess.  Laws  1889.  p.  503,  (constituting 
the  charter  of  the  city  of  Sellwood,)  §  28,  subd. 
18,  gives  the  council  power  to  provide  for  the 
erection  of  a  city  jail.  Section  29  provides  that 
the  power  shall  only  be  exercised  by  ordinance 
unless  otherwise  expressly  provided.  Section 
14  provides  that,  within  three  days  after  the 
passage  of  an  ordinance,  copies  of  the  same 
shall  be  posted  in  at  least  three  public  places 
in  said  city,  -and  all  ordinances  shall  take  effect 


within  five  days  after  such  notice,  unless  other- 
wise ordered.  Held,  that  a  contract  for  the 
erection  of  a  city  hall  and  jail  for  such  city  ex- 
ecuted oue  day  prior  to  the  taking  effect  of  the 
ordinance  authorizing  such  contract  was  void. 

2.  Where,  in  an  action  on  such  contract 
against  the  city,  defendant,  in  a  separate  an- 
swer, alleges  that  it  was  executed  one  day  prior 
to  the  taking  effect  of  the  ordinance  authoris- 
ing it,  an  Issue  of  fact  is  presented,  for  a  fail- 
ure to  reply  to  which  the  court  may  render 
judgment  for  defendant. 

Appeal  from  circuit  court,  Multnomah 
county ;  E.  D.  Shattuck,  Judge. 

Action  by  Jacob  A.  Grafton  and  L.  T. 
Procter,  copartners  as  Grafton  &  Procter, 
against  the  city  of  Sellwood,  to  recover 
damages  for  breach  of  a  contract  for  the 
erection  by  plaintiffs  of  a  city  hall  and  jail 
for  defendant.  From  a  judgment  for  de- 
fendant, plaintiffs  appeal.  Affirmed. 

B.  M.  Smith  and  Strode  &  Walt,  for  ap- 
pellants.   W.  H.  Adams,  for  respondent. 

MOORE,  J.  This  action  wae  brought 
by  the  appellants  to  recover  f700  dam- 
ages on  account  of  an  alleged  breach  of 
contract.  The  plaintiffs,  in  substance,  al- 
lege that  the  defendant,  prior  to  January 
2, 1S92,  duly  levied  a  special  tax  of  three 
mills  on  all  the  taxable  property  within 
its  limits,  amounting  to  $1,200  or  more, 
for  the  purpose  of  erecting  a  city  hall  and 
jail,  and  collected  about  StiOO  of  said  tax; 
that  on  December  2N,  1891,  an  ordinance 
was  duly  passed  and  approved  which  au- 
thorized the  proper  officers  of  the  defend- 
ant to  enter  into  a  contract  with  plaintiffs 
for  the  erection  of  said  city  ball  and  jail; 
that  on  January  2, 1892,  in  pursuance  of 
said  ordinance,  a  contract  was  entered 
Into  between  the  parties  whereby  plain- 
tiffs agreed  to  furnish  the  material  and 
erect  said  building  for  $1,175;  that  plain- 
tiffs immediately  commenced  the  erection 
thereof,  and  expended  in  labor  and  ma- 
terial thereon  $400,  when,  on  Januarys, 
1892,  the  defendant,  by  an  ordinance,  re- 
pealed the  ordinance  of  December  28, 1891, 
rescinded  the  contract  of  January  2, 1892, 
and  notified  the  plaintiffs  thereof,  by  rea- 
son of  which  they  were  obliged  to  aban- 
don the  same,  and  thereby  lost  the  profits 
on  said  bnilding, amounting  to  $300;  that 
all  the  ordinances  In  relation  to  the  levy 
of  said  tax,  and  authorizing  the  defend- 
ant to  enter  Into  said  contract,  were  duly 
posted  as  provided  bylaw,  and  duly  went 
into  force  and  effect.  The  defendant  de- 
nies the  material  allegations  of  the  com- 
plaint, and,  for  a  separate  answer,  alleges 
that  the  ordinance  approved  December  28, 
1891,  was  not  posted  until  December  31, 
1891,  and  did  not  go  into  effect  until  Jan- 
uary 3, 1892,  oue  day  after  the  execution  of 
the  alleged  contract;  that  plaintiffs  had 
not,  at  the  time  they  were  so  notified,  fur- 
nished any  material  or  labor  thereon.  For 
a  second  separate  defense,  the  defendant 
alleged  that,  prior  to  the  execution  of 
plaintiffs'  alleged  contract,  defendant  had 
entered  into  a  contract  for  lighting  the 
city  for  a  term  of  five  years,  at  $75  per 
month,  amounting  to  $4,500;  that  it  had 
also  purchased  a  fire  engine  for  $950,  and 
given  a  negotiable  bond  therefor;  and 
that  its  charter  only  permitted  an  in  deb  t- 
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ednees  of  $1,000  to  be  incurred.  Plain  tiffs 
moved  the  court  to  strike  oat  the  separate 
defenses,  which  motion  was  overruled  by 
the  court,  and  they  were  given  10  days  to 
reply,  but,  failing  to  do  so,  judgment  was 
rendered  against  them  for  costs  and  dis- 
bursements, from  which  they  appeal. 

The  appeal  presents  but  one  question, 
did  the  answer  contain  a  defense  which 
entitled  the  defendant  to  a  Judgment 
for  want  of  a  reply?  It  is  only  nec- 
essary to  consider  one  of  these  defenses, 
as  we  think  that  is  decisive  of  the 
case.  The  complaint  alleges  that  the 
ordinance  of  December  28,  1891,  had  been 
duly  posted  as  provided  by  law,  and 
duly  went  into  force  and  effect,  but  it  does 
not  allege  that  it  was  in  force  at  the  time 
the  contract  was  executed,  on  January  2, 
1892,  while  the  answer  directly  alleges 
that  said  ordinance  was  not  in  force  at 
that  time.  Subdivision  18  of  section  28  of 
the  charter  of  Sellwood,  filed  In  the  office 
of  the  secretary  of  state  February  25,  1889, 
(Sees.  Laws  1889,  p.  603.)  gives  the  council 
power  "  to  provide  for  the  erection  of  a 
city  Jail."  Section  29  provides  that  the 
power  and  authority  given  the  council  by 
section  88  can  only  be  enforced  and  exer- 
cised by  ordinance,  unless  otherwise  ex- 
presnly  provided.  Section  28  contains  41 
subdivisions,  giving  power  to  the  council. 
Section  29  probably  refers  to  section  28, 
instead  of  section  88,  which  relates  to  the 
manner  of  taking  an  appeal  from  the  ac- 
tion of  the  council  to  the  circuit  court. 
No  jail  could  be  erected  without  an  ordi- 
nance for  that  purpose.  When  the  mode  of 
procedure  is  specially  and  plainly  pre- 
scribed and  limited,  that  models  exclusive, 
and  must  be  pursued,  or  the  contract  will 
not  bind  the  corporation.  Dill.  Mun. 
Corp.  {  449.  Section  14  provides  that, 
within  three  days  after  the  passage  of  an 
ordinance,  copies  of  the  same  shall  be 
posted  In  at  least  three  public  places  in 
said  city,  and  all  such  ordinances  shall 
take  effect  within  Ave  days  after  such  no- 
tice, unless  otherwise  ordered.  "  When  or- 
dinances are  required  to  be  published  be- 
fore they  shall  go  into  effect,  this  require- 
ment inessential,  and  the  publication  must 
be  in  the  designated  mode."  Dill.  Mun. 
Corp.  §  831.  The  time  when  the  ordinance 
of  December  28,  1891,  took  effect  was  a 
question  of  fact.  Any  contract  entered 
Into  prior  to  that  time  would  be  void  un- 
der the  charter  The  answer  presented  an 
Issue  upon  this  question  of  fact,  and, in  de- 
fault of  a  reply  thereto,  the  court  was  au- 
thorized to  render  Judgment  against  plain- 
tiffs, and  the  Judgment  appealed  from 
must  therefore  be  affirmed. 


(24  Or.  89) 

HOUSE  v.  JACKSON  et  aL 
(Supreme  Court  of  Oregon.    April  24,  1893.) 
Specific  Performance— Mutuality  op  Contract 
— Consideration — Soffioibnct  of  Description 
—Action  bt  Assioneb  of  Contract. 

1.  A  lease  for  yean,  at  a  specified  yearly 
rental,  recited  that  the  lessors  agreed  to  sell 
the  land  to  the  lessee,  at  any  time  before  the 
expiration  of  the  lease,  for  $2,500,  and  the 
lessee  agreed  that,  if  he  failed  to  purchase  the 


land  before  the  expiration  of  the  lease,  he 
should  forfeit  all  rights  to  any  improvements 
made  thereon.  It  appeared  that  the  lessee  had 
occupied  the  premises  for  five  years  under  a 
prior  lease,  at  the  same  rental,  and  had  put 
certain  improvements  thereon  which  he  threat- 
ened to  remove  if  he  did  not  obtain  a  renewal, 
and  that  he  would  not  have  taken  such  renewal 
except  for  the  option  to  purchase.  Held,  that 
there  was  sufficient  consideration  for  the  op- 
tion, and  specific  performance  should  not  be  do- 
med for  want  of  mutuality  in  the  contract. 

2.  In  such  lease  the  premises  were  de- 
scribed as  "that  certain  tract  of  land  situated 
on  Sauvies  island,  and  known  as  the  'Jackson 
Ranch,'  and  more  particularly  described  in  cer- 
tain deeds  from  M.  and  F.  and  R.  to  J.,  and 
recorded  in  the  records  of  M.  and  C.  counties, 
Oregon,  and  containing  287  acres,  more  or 
less.  Witnesses,  who  are  not  surveyors,  testi- 
fied that  they  knew  the  Jackson  ranch,  on 
Sauvies  island,  and  could  locate  its  boundaries. 
Held,  that  the  description  was  sufficiently  cer- 
tain. 

3.  The  assignee  of  the  lessee  of  such  con- 
tract may  maintain  an  action  against  such  les- 
sors for  specific  performance  of  the  provision 
agreeing  to  convey  such  land. 

Appeal  from  circuit  court,  Multnomah 
county ;  George  H.  Burnett,  Judge. 

Action  by  E.  House  against  Ellen  L.  Jack- 
son and  William  R.Jackson  for  the  specific 
performance  of  a  contract  to  convey  cer- 
tain land.  From  a  decree  dismissing  the 
complaint,  plaintiff  appeals.  Reversed. 

W.  W.  Thayer  and  L.  A.  McNary.for  ap- 
pellant. S.  B.  Huston,  for  respondents. 

MOORE,  J.  This  Is  a  suit  brought  by 
the  appellant  against  the  respondents  to 
compel  the  specific  performance  of  a  con- 
tract to  sell  real  property,  contained  In 
the  following  agreement: 

"Tnis  Indenture  of  lease,  made  and  en- 
tered Into  on  this  19th  day  of  January. 
1887,  by  and  between  Ellen  Ij.  Jackson  and 
Wm.  R.  Jackson,  her  husband,  of  Wash- 
ington connty,  Oregon,  parties  of  the  first 
part,  and  J.B.  Haley, of  Multnomah  coun- 
ty, Oregon,  party  of  the  second  part,  wit- 
nesseth  that  the  said  parties  of  tbe  first 
part,  for  and  in  consideration  of  tbe  year- 
ly rental  of  one  hundred  and  fifty  dollars, 
and  the  covenants  and  agreements  herein- 
after mentioned,  lease  unto  said  party  uf 
tbe  second  part,  for  the  term  of  five  year* 
and  three  months  from  tbe  first  day  of 
January,  1887,  tbe  following  described 
premises,  to  wit:  That  certain  tract  of 
land  situated  on  Sauvies  island,  and 
known  as  the  'Jackson  Ranch,'  and  more 
particularly  described  In  certain  deeds 
from  Mier  &  Frank  and  Richard  Hall  to 
W.R.  Jackson,  and  recorded  In  the  record* 
of  Multnomah  and  Columbia  counties,  Or- 
egon, and  containing  two  hundred  and 
eighty-seven  (287)  acres,  moreor  less.  And 
the  said  party  of  the  second  part  herein 
agrees  to  pay  the  said  yearly  rental  of  our 
hundred  and  fifty  (f!5U)  dollars  in  tbe  foi 
lowing  manner,  to  wit:  Seventy -fiv'> 
($75)  dollars  on  the  first  day  of  July  an  t 
the  thlrty-flrst  (81st)  day  of  December  m 
each  and  every  year  during  the  continn 
ance  of  this  lease.  And  the  said  parties  <" 
the  first  part  further  agree  to  sell  sai<> 
tract  of  land,  and  convey  tbe  same  by  » 
good  and  valid  deed,  to  tbe  said  party  «•» 
the  second  part,  at  any  time  before  tbe  ex 
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pirn  tion  of  this  lease,  for  the  sum  of  twen- 
ty-five hundred  ($2,500)  dollars.  Aud  the 
said  party  of  the  second  part  hereby 
agrees  that  in  case  be  fails  to  purchase 
said  tract  of  land  before  the  expiration  of 
this  lease,  for  the  ahove-stipulated  consid- 
eration, he  shall  forfeit  to  the  said  parties 
of  the  first  part  all  rights  and  claims  to 
any  improvement  that  heshall  have  made 
thereon.  And  the  parties  to  this  agree- 
ment and  lease  hereby  bind  themselves, 
their  heirs,  executors,  administrators,  or 
aseigDB,  to  the  faithful  performance  of  the 
covenants  and  agreements  herein  men- 
tioned. In  witness  whereof,  we  have  here- 
unto set  our  hands  and  seals  on  the  day 
and  year  above  written.  Ellen  L.  Jack- 
sou.  [Seal.]  Wm.  R.  Jackson.  [Seal.] 
John  B.  Haley.  [Seal.]  Executed  in  the 
presence  of  Ohas.  A.  Butler,  J.  W.  Morgan. 

"It  Is  further  stipulated  and  agreed  by 
and  between  the  parties  of  the  first  and 
second  part,  ip  the  above  and  foregoing 
lease,  that  all  said  sums  of  money  therein 
agreed  to  be  paid  by  said  J.  B.  Haley,  for 
rent  or  otherwise,  shall  be  paid  to  the 
said  Ellen  L.  Jackson,  her  heirs  and  as- 
signs. Ellen  L.  Jackson.  [Seal.]  Wm. 
R.  Jackson.  [Seal.]  John  B.  Haley. 
[Seal.]  Executed  in  the  presence  of  Cbas. 
A.  Butler,  J.  W.  Morgan." 

"That  J.  B.  Haley  went  into  possession 
and  occupied  said  premises;  paid  the  rent 
du?  thereon  until  about  November  30, 
1889,  when.  In  consideration  of  $ 200,  he  as- 
signed all  his  interest  therein  to  one  W.  G. 
Pomeroy.  That  Pomeroy  went  into  pos- 
session, paid  the  rent,  and  occupied  the 
premises  until  about  September  12, 1N90, 
when.  In  consideration  of  $500,  he  assigned 
all  his  Interest  therein  to  D.  Reghetto  aud 
plaintiff,  who  went  into  possession  there- 
of. That  said  Reghetto,  about  December 
— ,  1891,  assigned  his  interest  to  plain- 
tiff, who  continued  to  occupy  the  prem- 
ises, paid  the  rent  due  thereon,  and  on 
January,  1892,  tendered  to  defendants  $ 2,- 
500,  and  demanded  a  deed  thereto.  That 
the  defendants  refused  to  accept  said  ten- 
der, or  to  execute  said  deed,  whereupon 
plaintiff  deposited  said  amount  with  the 
clerk,  and  commenced  this  suit. 

After  tbe  issues  were  completed  the 
cause  was  referred  to  George  A.  Brodie, 
who  found  that  the  equities  were  with 
the  plaintiff,  and  that  he  was  entitled  to 
a  decree ;  but  the  court  set  aside  said  find- 
ings, and  entered  a  decree  dismissing  the 
complaint,  from  which  the  plaintiff  ap- 
peals. To  support  the  decree,  the  respond- 
ents contend — First,  that  the  contract  is 
not  mutual;  second,  that  the  premises 
cannot  be  identified  from  tbe  description; 
and,  third,  such  contracts  cannot  be  en- 
forced by  an  assignee. 

1.  The  rule  is  well  established  that,  to  en- 
title a  party  to  specific  performance  of  a 
contract,  there  must  have  been  at  the  time 
of  its  execution  a  mutuality,  both  as  to 
the  obligation  and  tbe  remedy,— an  agree- 
ment to  buy,  as  well  as  an  agreement  to 
sell,— and  that  a  party  not  hound  by  the 
agreement  has  no  right  to  call  upon  the 
court  to  enforce  performance  against  the 
other  party,  by  expressing  a  willingness 
to  accept  the  terms  of  the  contract.  Wat. 
Spec.  Perf.  §  196.   This  general  rule,  like 


most  others,  has  its  apparent  exceptions. 
"It  is  now  well  settled  that  an  optional 
agreement  to  convey,  or  to  renew  a  lease, 
without  any  covenant  or  obligation  to 
purchase  or  accept,  and  without  any  mu- 
tuality of  remedy,  will  be  enforced,  in  eq- 
uity, If  it  Is  made  upon  proper  considera- 
tion, or  forms  part  of  a  lease  or  other  con- 
tract between  tbe  parties,  that  may  be  the 
true  consideration  for  It. "  Id.  §  200.  Such 
exception  is  less  real  than  apparent,  for 
when  the  option  is  accepted  the  minds  of 
the  parties  have  met,  and  agreed  upon  tbe 
terms  of  the  contract,  and  It  thus  becomes 
mutual,  and  is  enforceable  by  either  party. 
If  no  consideration  for  tbe  option  exists. 
It  may,  upon  notice  to  tbe  other  party,  be 
withdrawn  at  any  time  before  acceptance. 
In  tbe  case  at  bar  there  is  no  agreement 
on  the  part  of  Haley  to  purchase  tbe  prop- 
erty, and  his  option  is  not  binding  npon 
the  defendants  unless  some  consideration 
therefor  existed  at  tbe  time  the  contract 
was  executed.  Was  there  any  considera- 
tion for  the  option  ?  is  the  first  question 
presented.  It  has  repeatedly  been  held 
that  a  lease  of  real  property  containing 
an  option  to  purchase  the  same,  and  tbe 
contract  to  pay  the  rent,  was  a  sufficient 
consideration  to  support  tbe  option.  In 
Sonffraln  v.  McDonald,  27  Ind.  269,  Elliott, 
J., in  support  of  tbiB  doctrine,  says:  "The 
stipulation,  on  the  one  side,  to  lease  tbe  lot 
for  a  period  of  two  years,  with  the  right  of 
tbe  lessees,  within  that  time,  to  purchase 
the  same  at  tbe  price  and  on  the  terms 
stated  in  the  agreement,  and, on  the  other 
party,  to  pay  the  rent  agreed  upon,  and 
to  erect  the  fence,  mast  be  considered  as 
constituting  one  entire  agreement,  each 
particular  stipulation  forming  an  induce- 
ment thereto.  The  agreement  to  pay  the 
rent  and  build  the  fence  must  be  deemed 
to  have  been  made  in  consideration,  as 
well  for  the  privilege  of  becoming  tbe  pur- 
chasers of  the  lot,  as  for  its  use."  In 
Stansbury  v.  Frlnger,  11  Gill  &  J.  149,  real 
property  bad  been  leased  for  a  term  of  12 
years  In  consideration  of  tbe  payment  of 
tbe  taxes, and  of  theerection  of  a  dwelling 
house  thereon,  with  an  option  to  purchase 
the  same.  In  a  salt  for  specific  perform- 
ance. Chambers,  J.,  says:  "When  a  con- 
tract consists  of  several  distinct  and  sepa- 
rate stipulations  on  one  side,  and  a  legal 
consideration  is  stated  on  tbe  other,  it 
must  be  considered  that  the  entire  con- 
tract was  in  the  contemplation  of  the  par- 
ties in  each  particular  stipulation,  and 
formed  one  of  the  inducements  therefor, 
and  no  one  stipulation  can  be  supposed 
to  result  from,  or  compensate  for,  the  con- 
sideration, or  any  portion  of  it,  exclusive 
of  other  stipulations,  unless  the  parties 
have  expressly  so  declared."  In  a  similar 
case  the  court,  in  Maughlin  v.  Perry.  35 
Md.  353,  says:  44  As  a  part  of  tbe  consider- 
ation of  the  lease  constituting  tbe  con- 
tract between  the  parties,  Wells,  the  les- 
sor, covenanted  to  sell  the  property  to 
Hyson,  his  lessee,  for  91,500,  at  anytime 
during  the  existence  of  the  lease.  This 
was  a  continual  obligation,  running  with 
the  lease,  on  the  part  of  the  lessor,  with 
the  option  in  the  tenaut  to  accept  tbe 
same,  or  not,  within  that  time."  From 
tbe  testimony  of  Haley,  the  lessee,  it  ap- 
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pears  that  when  the  lease  was  executed 
be  considered  the  rent  worth  floO per  year, 
and  from  this  the  respondents  contend 
that  there  was  no  consideration  for  the 
option.  The  defendant  William  It.  Jack- 
son testifies  that  Haley  had  occupied  the 
premises  for  a  term  of  five  years  under  a 
prior  lease,  and  paid  the  same  rent  there- 
for, and  that  he  had  erected  a  house  aud 
barn  thereon,  which  be  threatened  to  re- 
move if  be  could  not  secure  a  renewal  of 
the  lease.  Haley  also  testifies  that  he 
would  not  have  tuken  the  present  lease  if 
it  had  not  been  tor  the  option,  as  he  wan  t- 
ed  to  get  the  benefit  of  the  improvements 
be  had  made  on  the  place.  We  think  It 
conclusively  appears  that  the  improve- 
ments made  upon  the  .property  under  a 
prior  lease  constituted  the  real  considera- 
tion for,  and  are  sufficient  to  support,  the 
option  contained  in  the  present  lease. 

2.  The  description  contuined  in  the  agree- 
ment must  be  so  definite  as  to  show  what 
the  purchaser  supposed  he  was  contract- 
inn  for,  and  what  the  vendor  intended  to 
sell.  The  description  may  be  wholly  or 
partly  contained  in  a  separate  document, 
whicb,  if  referred  to  by  the  other  portions 
of  the  written  contract  in  such  manner  as 
to  connect  tbem,  becomes  a  constituent 
part  thereof.  A  description  of  the  subject- 
matter  in  a  depd  is  sufficient  when  it  com- 
plies with  the  maxim,  "Id  certura  est  eer- 
tom  reddi  potest. "  Pom. Spec.  Perf.Cont. 
§5  152,  153.  If  the  land  has,  as  a  tract  or 
lot,  acquired  a  name  to  distinguish  it, 
and  by  which  it  is  known,  the  same  may 
be  conveyed  without  a  reference  to  bound- 
ary lines.  Sedg.  &  W. Tr.  Title  Land,  §  461 ; 
Radford  v.  Edwards,  K8  N.  C.  847;  Truett 
v.  Adams,  66  Cal.  218,  5  Pac.  Rep.  96.  In 
the  case  at  bar  the  testimony  of  the  wit- 
nesses shows  that  the  tract  described  is 
known  as  the  "Jackson  Ranch."  It  al- 
so appears  that  it  is  or  was  known  as  the 
••Joy  and  Jackson  Ranch."  There  Is  no 
conflict,  however,  in  the  identity  of  the 
property,  when  described  by  either  name. 
The  object  and  purpose  of  a  description 
of  real  property  is  to  mark  out  and  desig- 
nate the  boundaries  of  a  portion  of  the 
earth's  surface,  and,  if  this  can  be  done  as 
well  by  ono  name  as  another,  that  object 
has  been  fully  accomplished.  The  rule  for 
determining  the  sufficiency  of  a  descrip- 
tion in  a  deed  or  any  other  writing  in  re- 
lation to  real  property  is  as  follows:  Can 
a  surveyor,  with  the  deed  or  other  Instru- 
ment before  him.  locate  the  land  and  estab- 
lish the  boundaries?  Willamette,  etc.,  Co. 
v.  Gordon, 6  Or.  175;  Pennincton  v.  Flock, 
93  lud.  378.  In  Smiley  v.  Fries,  104  111.  416, 
Schofield,  J.,  says:  "This  court  has  ruled 
that  any  description  by  which  the  proper- 
ty might  be  identified  by  a  competent  sur- 
veyor with  reasonable  certainty,  either 
with  or  without  the  aid  of  extrinsic  evi- 
dence, is  sufficient. "  When  a  deed  refers 
to  another,  or  to  a  map,  for  a  more  spe- 
cific description  of  the  land  conveyed,  the 
deed  or  map  to  which  reference  is  thus 
made  is  considered  as  Incorporated  in  the 
deed  itself.  Devi.  Deeds,  §  1020.  The  con- 
tract refers  to  certain  deeds  from  Mier  & 
Frank  and  Richard  Hall  to W. R.Jackson, 
and  recorded  in  Multnomah  and  Columbia 
counties,  Or.,  thus  making  these  deeds  a 


part  of  the  contract  for  a  more  specific  de- 
scription. The  contract  recites  that  such 
deeds  were  recorded  in  both  counties, 
and  between  the  parties  is  a  conclusive 
presumption  that  sucb  fact  exists,  and 
required  no  proof  thereof.  Hill's  Code,  § 
775.  The  evidence  of  parties  who  are  not 
surveyors  shows  that  they  know  the 
Jackson  ranch,  on  Suuvies  island,  and 
can  locate  the  boundaries  thereof.  If 
they  can  do  this  without  the  deeds,  is  it 
not  safe  to  presume  that  a  surveyor,  with 
these  deeds  in  his  possession,  could  do  the 
same?  Counsel  for  respondents  has  cited 
many  authorities  to  show  that  the  de- 
scription contained  in  the  lease  is  not  suffi- 
cient to  identify  the  property.  In  nearly 
every  case  tnus  cited  the  description  was 
clearly  defective,  and  it  was  impossible, 
from  an  inspection  of  the  memorandum, 
to  locate  the  premises.  He  attaches  much 
Importance  to  the  case  of  Whitenker  v. 
Vanschoiack.  6  Or.  113,  In  which  Mosher, 
J.,  says:  "Not  only  must  a  contract  for 
the  sale  of  lauds  be  in  writing,  under  the 
statute,  hot  the  lands  must  be  certainly 
described  in  the  writing,  so  as  to  be  capa- 
ble of  identification  without  reference  to 
extrinsic  proof."  We  think  this  language, 
limiting  the  foregoing  rule,  is  too  narrow, 
and  that  the  same  learned  justice  in  Ray- 
mond v.  Coffey,  Id.  132,  gave  a  proper  in- 
terpretation of  the  rule,  when  he  said : 
"It  is  too  late  to  controvert  the  legal 
proposition  that  what  constitutes  a 
boundary  In  a  deed  is  a  fact  for  the  jury, 
and  may  be  proved  by  any  kind  of  evi- 
dence w  Men  is  com  pe tent  to  prove  the  fact. " 
"In  explaining  by  oral  testimony  where 
and  how  the  objects  referred  to  in  the 
written  documents  wero  in  fact  made  or 
existed,  those  muniments  of  title  are  not 
altered  by  parol  evidence. "  Such  haB  been 
the  rule  of  this  court  since  that  time. 
Boehreinger  v.  Creighton,  10  Or.  42.  We 
think  the  description  sufficient  to  identify 
the  property.  There  is  no  conflict  be- 
tween the  parties  as  to  the  particular  land 
intended,  aud  nach  understood  it  to  be 
just  what  it  purports  to  have  been. 

8.  The  option  having  been  given  to  Ha- 
ley, could  he  transfer  his  right  so  that 
his  assignee  could  enforce  the  same?  The 
ground  upon  which  a  court  enforces  an 
executory  contract  for  the  sale  of  lands  Is 
that  equity  considers  things  agreed  to  be 
done  as  actually  performed,  aud  when  an 
agreement  has  been  made  for  the  sale  of 
lands  the  vendor  is  deemed  the  trustee  of 
the  purchaser  of  the  estate  sold;  and 
the  purchaser,  trustee  of  the  purchase 
money  for  the  vendor.  The  vendee,  in 
equity,  is  actually  seised  of  the  estate, 
and,  as  a  consequence  ,  may  sell  the  same 
before  a  conveyance  has  been  executed, 
notwithstanding  an  election  to  complete 
the  purchase  rests  entirely  with  the  pur- 
chaser. Kerr  v.  Day.  14  Pa.  St.  112.  Ha- 
ley had  an  estate  in  the  premises,  and  was 
equitably  the  owner  thereof,  and  could 
transfer  this  right,  and  his  assignee  can 
enforce  the  option  to  the  same  extent  as 
his  assignor.  The  evidence  shows  that 
at  the  time  the  contract  was  executed  the 
property  was  worth  no  more  than  the 
amount  named  in  the  option,  and  several 
witnesses  fix  the  value  at  that  time  at  a 
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much  less  aom.  Because  the  value  of  the 
property  has  Increased,  la  that  any  rea- 
aoo  why  a  court  of  equity  should  refuse 
to  decree  specific  performance  of  a  con- 
tract which  wai  fair  and  equitable  at  the 
time  It  was  executed?  It  Is  said  that  such 
decrees  rest  in  the  discretion  of  the  court. 
This  does  not  mean  the  exercise  of  an  ar- 
bitrary will,  governed  by  mere  pleasure  of 
the  court,  but  Is  controlled  by  fixed  rules 
and  principles.  In  view  of  the  special  fea- 
tures and  incidents  of  each  case.  Courts 
cannot  make  contracts  for  parties,  but 
should  enforce  them.  In  the  furtherance  of 
Justice,  when  fair  and  equitable.  The  de- 
cree of  the  court  below  will  be  reversed, 
and  a  decree  here  entered  for  the  specific 
performance  of  the  contract. 


(M  Or.  100) 

STATU  t.  HENDERSON. 
(Supreme  Go  art  of  Oregon.   April  24,  1898.) 
Murdsb-Hb.it  or  Passion— Evidence.. 

1.  Where,  on  a  murder  trial,  it  appeared 
that  the  design  to  kill  deceased  was  not  formed 
until  some  time  after  the  dispute  whirh  led 
to  the  homicide  had  begun,  and  when  both  par- 
ties were  under  the  influence  of  paaaion,  an 
instruction  that  though  the  design  was  formed 
in  the  midst  of  the  conflict,  <vhen  reason  was 
obscured  by  passion,  it  would  still  be  murder 
in  the  first  degree  if  defendant  had  left  at 
the  time  enough  reason  to  enable  him  to  know 
that  he  was  about  to  take,  and  intended  to  take, 
bis  adversary's  life,  is  erroneous,  as  failing  to 
make  sufficient  allowance  for  an  act  committed 
In  the  heat  of  passion. 

2.  Declarations  made  by  deceased  st  the 
time  of  and  during  the  affray  were  admissible 
as  part  of  the  res  gestae. 

Appeal  from  circuit  court,  Clackamas 
county;  T.  A.  McBride,  Judge. 

William  Henderson  wna  convicted  of 
murder,  and  appeals.  Reversed. 

H.  E.  McGinn,  for  appellant.  W.  N. 
Barrett,  Diet.  Atty.,  tor  the  State. 

BEAN,  J.  The  defendant  was  indicted, 
tried,  and  convicted  of  murder  In  the  first 
degree  in  killing  one  Cyrus  Suter,  by  stab- 
bing him  with  a  pocketknlfe.  The  evi- 
dence tended  to  show  that  the  deceased 
and  the  defendant  bad,  for  some  two  or 
three  hours  Immediately  prior  to  the  hom- 
icide, been  playing  cards  and  drinking 
liquor  In  a  saloon  at  Canby;  that  some 
dispute  had  arisen  over  the  game,  and  de- 
fendant had  threatened  to  quit  playing, 
but,  at  the  solicitation  of  the  deceased, 
continued  in  the  game,  and.  Just  prior  to 
the  killing,  the  dispute  or  quarrel  was  re- 
newed, when  the  defendant  again  arose 
from  the  table,  and  said  he  would  not  play 
any  more;  that  Suter  had  been  trying  to 
run  over  blm  all  day.  The  deceased,  who 
was  a  much  larger  and  stronger  man  than 
the  defendant,  then  got  npfrom  the  table, 
approached  and  took  bold  of  the  defend- 
ant,—whether  In  a  peaceable  or  violent 
manner  the  witnesses  are  not  agreed, — 
when,  as  claimed  by  the  state,  defendant 
stabbed  blm  with  an  ordinary  pocket- 
knife,  whereupon  the  deceased  seized  a 
chair,  and  attempted  to  strike  him  with 
It,  but  was  prevented  from  doing  so  by  a 
bystander.   The  defendant  and  deceased 


then  engaged  In  a  hand  to  band  conflict, 
and  defendant  was  thrown  and  held  down 
on  the  fi^or  by  the  deceased  until  the  by- 
standers interfered.  At  some  time  during 
this  affray  the  fatal  wound  was  inflicted, 
but  just  at  what  time  Is  not  clear. 

1.  The  eourt,  in  its  instructions  to  the 
Jury,  In  defining  the  crime  of  murder  In  the 
first  degree,  said:  "The  law  also  requires,  in 
order  to  constltnte  murder  in  the  first  de- 
gree, that  the  design  should  be  formed  in 
cool  blond,  and  not  hastily,  on  the  occa- 
sion, and,  unless  it  Is  so  formed  In  cool 
blood,  there  can  be  no  murder  in  the  first 
degree;  but  by  'cool  blood'  is  not  meant 
that  a  party  must  be  In  a  wholly  nnexclt- 
ed  and  philosophical  state  of  mind.  If  be 
still  bns  left  the  power  of  controlling  the 
operations  of  his  mind,  and  realising  the 
act  that  he  is  doing,  and  its  nature  and 
quality  and  wrongfnlneas,  be  may  be  said 
to  be  in  cool  blood,  even  though  he  may 
be  somewhat  excited  or  some  what  angry. " 
As  applied  to  the  facts  of  this  case,  It 
seems  to  us  this  instruction  must  have  led 
the  Jury  to  believe  that  no  heat  of  paaaion 
on  the  part  of  the  defendant  short  of  the 
dethronement  of  reason  wonld  reduce  the 
crime  below  murder  in  the  first  degree. 
To  constltnte  murder  In  the  first  degree,  it 
is  necessary  that  the  design  to  take  life  be 
formed  and  matured  in  cool  blood,  and 
not  hastily,  upon  the  occasion.  Code.  $ 
1727.  It  must  be  the  result  of  a  deliberate 
and  premeditated  act.  In  pursuance  of  a 
design  formed,  and  matured  when  the 
perpetrator  la  master  of  his  own  under- 
standing, and  after  time  and  opportunity 
tor  deliberate  thought.  But  if,  after  the 
mind  conceives  the  thought  of  taking  life, 
the  conception  Is  meditated  upon,  and  a 
deliberate  determination  formed  to  do  the 
act,  then,  no  difference  how  aoon  the  fatal 
resolve  is  carried  into  execution.  It  Is  mur- 
der in  the  first  degree.  Bnt  when  the  pur- 
pose orintent  to  kill  is  formed  lathe  midst 
of  the  conflict,  and  followed  Immediately 
by  the  act,  It  can  only  be  murder  In  the 
second  degree,  even  if  the  passion  and 
provocation  are  not  sufficient  to  reduce  it 
to  manslaughter;  for  the  time  and  cir- 
cumstances are  not  such  as  to  allow  delib- 
erate thought,  and  yet  It  Is  the  result  of  a 
formed  design  and  purpose  to  kill,  and 
the  perpetrator  still  has  left  the  power  of 
controlling  the  operations  of  the  mind, 
and  realising  the  act  he  Is  doing,  and  its 
nature  and  quality  and  wrongfulness, 
and,  under  the  Instruction  given  by  the 
court  In  this  casp.  would  be  in  cool  blood. 
It  Is  perhaps  difficult  to  formulate  any 
general  rule  as  to  the  extent  to  which  the 
passions  must  be  aroused  and  the  reason 
disturbed  to  reduce  the  offense  below  mur- 
der in  the  first  degree,  but  It  certainly 
will  not  do  to  say  that  reason  must  be 
entirely  dethroned,  nnd  the  passion  so 
overpowering  as  for  the  time  to  shut  ont 
knowledge  and  destroy  volition.  2 
Whart.  Horn.  §  969;  Kerr,  Horn.  5  68; 
Maber  v.  People,  10  Mich.  212;  State  v. 
Hill,  4  Dev.  &  B.  491 ;  Young  v.  State,  11 
Humph.  200.  Such  a  mental  disturbance 
would  be  almost,  if  not  quite,  equivalent 
to  utter  Insanity.  The  rule,  as  stated  by 
Ohristiancy,  J.,  In  the  leading  case  of 
Maber  v.  People,  supra,  Is  "that  reason 


Digitized  by  Google 


Or.)  STATE  v.  1 

should  at  the  time  of  the  act  be  disturbed 
or  obscured  by  passion  to  an  extent  which 
might  render  ordinary  men,  of  fair  aver- 
age disposition,  liable  to  act  ranbly,  or 
without  due  deliberation  or  reflection, 
and  from  passion  rather  than  Judgment." 
"And,"  says  the  same  learned  judge, 14 if 
the  act  of  killing,  though  intentional.be 
committed  under  the  Influence  of  passion, 
or  In  beat  of  blood,  produced  by  an 
adequate  or  reasonable  provocation,  and 
before  a  reasonable  time  has  elapsed  for 
the  blood  to  cool  and  reason  to  resume 
Its  habitual  control,  and  la  the  result  of 
the  temporary  excitement,  by  which  the 
control  of  reason  was  disturbed,  rather 
than  that  of  any  wickedness  of  heart,  or 
cruelty  or  recklessness  of  disposition,  then 
the  law,  out  of  Indulgence  to  the  frailty  of 
human  nature,  or  rather  In  recognition  of 
the  laws  upon  which  human  nature  iscon- 
stituted,  very  properly  regards  the  offense 
as  of  a  less  heinous  character  thun  mur- 
der." Where  the  provocation  Is  not  suffi- 
cient to  induce  such  a  state  of  mind,  in  an 
ordinary  man,  of  fair  average  Intelligence, 
or  if  there  has  been  time  for  the  passion 
to  subside,  and  reason  to  resume  its  sway, 
or  if  there  is  evidence  of  actual  malice,  or 
if  the  act  be  perpetrated  by,  or  circum- 
stances Indicate  that  it  was  the  result  of, 
a  wicked  and  malignant  disposition  and 
heart,  in  all  such  cases  it  will  still  be  mur- 
der in  one  or  the  other  degree.  In  order 
to  reduce  the  offense  below  murder,  all 
these  things  must  be  wanting,  and  the  act 
must  be  done  while  reason  is  obscured  by 
passion,  so  that  the  .  perpetrator  acts 
rashly, and  without  reflection  and  deliber- 
ation. In  the  case  at  bar  it  is  apparent 
that  the  design  to  kill  was  formed  at  some 
time  after  the  dispute  and  quarrel  bad 
commenced,  and  when  both  parties  were 
more  or  less  under  the  Influence  of  passion, 
and  the  instruction  under  consideration 
asserts  the  principle,  as  applied  to  the 
facts,  that  although  the  design  may  have 
been  formed  in  the  midst  of  the  conflict, 
when  reason  was  obscured  by  passion,  it 
would  still  be  murder  in  the  first  degree  if 
defendant  had  left  at  the  time  so  much  of 
reason  and  reflection  us  to  enable  him  to 
know  that  be  was  about  to  take,  and  to 
Intend  to  take,  the  life  of  his  adversary; 
and  this,  It  seems  to  us,  fails  to  give  to  the 
defendant  the  indulgence  which  the  law 
accords  to  the  frailty  of  human  nature 
when  provoked  to  passion,  and  was  error. 

2.  Thn  next  assignment  of  error  is  the 
use  by  the  court,  in  its  charge  to  the  Jury, 
of  the  expression  "enormous  bodily  harm," 
In  connection  with  the  danger  which  de- 
fendant must  reasonably  have  apprehend- 
ed before  be  was  Justified  in  taking  the  life 
of  Suter.  The  defendant  objects  to  this 
expression,  on  the  ground  that,  under  the 
facta  as  he  claimed  them  to  be.  If  he  bad 
reasonable  ground  to  believe  that  he  was 
In  danger  of  death  or  great  bodily  harm, 
and,  under  such  belief,  killed  Suter,  he  was 
Justified,  and  that  the  expression  "enor- 
mous bodily  harm"  was  calculated  to 
lead  the  Jury  to  believe  that  the  danger  to 
be  feared  must  be  more  serious  than  great 
bodily  harm.  The  term  "death  or  great 
bodily  harm"  Is  the  ordinary  language  of 
the  books,  although  there  are  to  be  found 
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expressions  in  which  the  word  "enormous" 
is  used;  but,  since  this  case  must  go  back 
for  a  new  trial.  It  Is  unnecessary  for  us  to 
determine  at  this  time  whether  "enor- 
mous" is  synonymous  with  "great"  when 
need  iu  this  connection,  but  it  is  proper  to 
suggest,  in  the  language  of  the  supreme 
court  of  Tennessee  in  a  case  in  which  it 
was  held  error  to  use  the  word  "enor- 
mous" in  place  of  "great, "that "when  the 
path  is  plain,  and  well  marked  by  long 
and  constant  travel,  it  is  always  safe  to 
pursue  it,  while  it  is  always  dangerous  to 
undertake  to  make  a  new  one  to  the  same 
end,  or  to  qualify  old,  unbroken,  and  well- 
understood  expressions  of  what  the  law 
is."  McDonald  v.  State,  89  Tenn.  161, 14 
S.  W.  Rep.  487. 

3.  We  think  there  was  no  error  in  refus- 
Ing  to  strike  out  the  testimony  of  the  wit- 
ness Thomas  as  to  the  threats  made  by 
the  defendant,  and  also  as  to  the  state- 
ment of  the  deceased.  The  former  was  the 
best  recollection  of  the  witness  as  to  what 
the  defendant  said,  and  the  latter  was  a 
declaration  of  the  deceased  made  at  the 
time  and  during  the  affray,  and  was  there- 
fore a  part  of  the  res  gestae,  and  admissi- 
ble as  such.  The  Judgment  is  therefore  re- 
versed, and  the  case  remanded  for  a  new 
trial. 

— —  m  Or.  OJ 

STATE  v.  FOOT  YOU. 
(Supreme  Court  of  Oregon.  April  19,  1803.) 
Homicide— Evidence— Dyino  Declarations — As- 
signment of  Errors— New  Trial— Appeal. 

1.  The  facts  that  declarations,  made  by  the 
victim  of  a  murder  under  sense  of  Impending 
death,  were  the  result  of  questions  propounded 
by  an  attorney,  the  absence  of  cross-examina-  - 
tion,  the  use  of  an  interpreter,  the  presence  only 
of  friends  and  prosecuting  officers,  and  that  ac- 
cused was  unrepresented  by  counsel,  sre  mat- 
ters affecting  merely  the  weight  and  credibility, 
and  not  the  competency,  of  such  declarations. 

2.  A  court  may,  without  prejudicial  error, 
allow  the  state  to  introduce  evidence  in  a 
criminal  trial,  on  the  understanding  that  it 
shall  afterwards  be  connected  with  the  case, 
and,  if  not,  that  it  shall  be  withdrawn. 

3.  Errors  in  criminal  cases  can  be  made 
available  only  on  exceptions  duly  taken  at  the 
trial  State  v.  Abrams,  8  Pac.  Rep.  327.  11 
Or.  172,  affirmed.  State  v.  Cody,  23  Pac  Rep. 
891,  18  Or.  506,  overruled. 

4.  Refusal  of  a  new  trial  for  insufficiency 
of  the  evidence  cannot  be  assigned  as  error  In 
criminal  cases.  State  v.  Olds,  24  Pac.  Rep. 
394, 19  Or.  397,  overruled. 

Appeal  from  circuit  court,  Multnomah 
county;  J.  C.  Fullerton,  Judge. 

Foot  You,  having  been  convicted  of 
murder,  appeals.  Affirmed. 

Rufus  Mallory,  for  appellant.  Geo.  E. 
Chamberlain,  Atty.  Gen.,  A.  F.  Sears,  Jr., 
and  W.  T.  Hume,  Pist.  Atty.,  (McGinn, 
Sears  &  Simon,  of  counsel,)  for  the  State. 

BEAN,  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  of  murder  in  the 
second  degree,  on  an  indictment  charging 
the  defendant  with  the  crime  of  murder  in 
the  first  degree.  In  shooting  and  killing 
one  Chlng  Bo  Qung  on  the  13th  of  April, 
1892.  The  homicide  occurred  In  a  Chinese 
saloon,  in  the  city  of  Portland,  known  as 
the  "Temperance  Saloon,"  in  the  back 
room  of  which  was  being  conducted  at 


Digitized  by  Google 


1032 


PACIFIC  REPORTER,  Vol.  32. 


(Or-) 


the  time  a  Chinese  gambling  game  called 
"tan  tan."  Thatching  Bo  Quag  was  shot 
at  the  time  and  place  mentioned,  and  that 
he  afterwards  died  of  the  wound  then  in- 
flicted, was  not  disputed  at  the  trial,  bnt 
the  principal  controversy  was  as  to 
whether  defendant  did  the  shooting.  The 
claim  for  the  state  was  that  the  deceased 
went  to  this  saloon  for  the  purpose  of  col- 
lecting some  money  he  claimed  to  be  dne 
him  on  a  lottery  ticket,  and,  passing  into 
the  "tan"  room,  demanded  the  money  of 
the  defendant,  who  was  conducting  the 
game,  but  defendant  refused  to  pay  it, 
whereupon  deceased  said  he  would  hare 
the  defendant  arrested,  or  the  bouse 
"pulled,"  if  he  did  not  pay,  and  turned  to 
go  out.  Just  as  be  reached  the  front 
door,  defendant,  who  had  followed,  fired 
two  shots  at  him,  one  of  whicb  took  effect 
in  the  back.  Inflicting  a  wound  of  wblcb 
be  died  In  a  short  time.  The  defendant 
claimed  that  he  was  not  present  at  the 
time  of,  and  did  not  do,  the  shooting,  but 
that  it  was  done  by  one  Loo  Choy,  who 
was  in  charge  of  the  game,  to  prevent  the 
deceased  from  stealing  and  carrying  away 
money  that  did  not  belong  toblm;  that, 
at  the  time  of  the  shooting,  the  "tan" 
game  was  being  conducted  by  Lou  Choy 
and  two  other  Chinamen,  and  there  were 
three  bags  of  money  and  some  loose 
cbange  upon  the  table;  that  while  the 
game  was  being  played,  the  deceased  en* 
tered  the  "tan"  room,  accompanied  by 
three  or  four  Chinamen,  one  of  whom  pre- 
sented a  pistol  at  the  men  in  charge  of  the 
game,  while  the  other  rushed  to  the  table 
and  grabbed  for  the  money,  and  deceased 
succeeded  in  getting  one  sack,  which  be 
started  to  carry  away,  when  be  was  fol- 
lowed, and  shot  by  Lou  Choy. 

On  the  trial,  to  maintain  the  issues  on 
the  part  of  the  state,  the  district  attorney 
offered  in  evidence  two  statements  writ- 
ten by  Mr.  Simon,  and  signed  by  the  de- 
ceased, purporting  to  be  dying  declara- 
tions by  him  of  the  circumstances  attend. 
Ing  the  crime,  and  the  Identity  of  the  per- 
son by  wbom  it  was  committed.  Before 
offering  these  papers,  the  state  called  wit- 
nesses who  were  present  at  the  time  they 
were  prepared  and  signed,  who  testified 
that  the  deceased,  at  the  time  the  papers 
were  signed  by  him,  was  under  a  sense  of 
impending  death,  and  had  no  hopes  of 
recovery;  that  the  statements  were  made 
in  Chinese,  translated  into  English  by  a 
Chinese  Interpreter,  reduced  to  writing  by 
Mr.  Simon,  nn  attorney  employed  to  as- 
sist in  the  prosecution,  and  then  read  and 
translated  back  to  the  deceased,  who  said 
they  were  correct,  and  signed  tbem.  The 
statements  were  then  admitted  in  evidence, 
and  read  to  the  Jury,  against  the  objec- 
tion and  exception  of  the  defendant.  In 
view  of  the  testimony  and  the  statements 
aforesaid,  it  can  hardly  be  claimed  that 
they  were  not  made  under  a  sense  of  im- 
pending death,  and  were  incompetent  on 
that  account;  but  the  contention  for  ap- 
pellant seems  to  be  that  the  circa  distances 
under  whicb  tbey  were  made  were  such  as 
to  render  tbem  so  completely  unreliable 
as  to  make  them  incompetent  as  evidence. 
It  appears  from  the  testimony  that,  two 
or  three  days  after  the  shooting,  Mr. 


LafV'ty,  assistant  district  attorney,  and 
Mr.  fSimon,  special  counsel  employed  to 
asslat  in  the  prosecution,  accompanied  by 
a  Chinese  interpreter,  visited  the  deceased 
at  the  hospital  where  he  had  been  taken 
for  treatment,  for  the  purpose  of  obtain- 
ing a  statement  from  him ;  that  in  reply 
to  questions  propounded  to  him  by  Mr. 
Simon,  through  the  interpreter,  th«  de- 
ceased made  a  statement  of  the  circum- 
stances of  the  shooting  and  the  Identity 
of  the  party,  which  was  translated  into 
English  by  the  Interpreter,  and  reduced  to 
writing  by  Mr.  Simon,  and  then  read  by 
Mr.  Simon  to  the  Interpreter,  and  by  him 
translated  to  the  deceased  In  Chinese, 
who  said  it  was  correct,  and  signed  it. 
In  this  statement  the  deceased  said,  be 
only  caught  a  glimpse  of  the  man  who 
shot  him,  but  tbougbt  he  would  be  able 
to  identify  him.  The  following  day  the 
defendant  was  taken  to  the  hospital  for 
identification,  and,  In  the  presence  of  the 
same  parties  as  «m  the  previous  day,  and 
of  tbe  defendant,  the  deceased  made  and 
signed  another  statement,  in  the  same 
manner  as  the  first.  In  which  he  said  that 
be  recognized  the  defendant  as  the  person 
who  was  conducting  the  game  at  the 
time  be  went  into  tbe  "tan"  room,  and 
who  followed  him,  and  shot  biro  In  tbe 
back  as  be  was  about  to  pass  through 
the  front  door.  The  person  who  acted  as 
Interpreter,  at  the  time  both  of  these 
declarations  were  made,  was  called  as  a 
witness  on  the  trial,  and  testified  that  he 
correctly  interpreted  the  questions  pro- 
pounded by  Mr.  Simon,  and  tbe  answers 
of  the  deceased  thereto,  and  also  trans- 
lated the  statements,  as  reduced  to  writ- 
ing by  Mr.  Simon,  to  the  deceased,  and 
that  the  deceased  said  they  were  correct; 
and  Mr.  Simon  testified  that  be  correctly 
reduced  to  writing  the  statements  of  tbe 
deceased,  an  Interpreted  to  him,  and  cor- 
rectly read  tbem  to  the  interpreter  for  the 
purpose  of  beiug  translated  to  tbe  de- 
ceased ;  so  that  it  appears,  from  tbe  evi- 
dence, that  tbe  statements  as  offered  In 
evidence  purported  to  be  the  dying  decla- 
rations of  the  deceased.  They  weresbown 
to  have  been  made  under  a  sense  of  im- 
pending death,  and  to  be  statements  of 
the  deceased  as  to  tbe  cause  of  his  death, 
and  the  identity  of  the  party  who  inflicted 
the  fatal  wound,  and  were  properly  ad- 
mitted in  evidence.  1  Greenl.  Ev.  §  161 ; 
People  v.  Bemmeiiy,  87  Cal.  117.  25  Pac. 
Rep.  266;  Com.  v.  Haney,  127  Mass.  455; 
Turner  v.  State.  89  Teun.  547,  15  S.  W. 
Rep.  838:  Jones  v.  State,  71  Ind.  66:  State 
v.  Kindle.  47  Ohio  St.  858,  24  N.  E.  Rep. 
485.  Tbe  circumstances  under  whicb  tbe 
declarations  were  made,  tbe  fact  that 
tbey  were  the  result  of  questions  pro- 
pounded by  Mr.  Simou,  tbe  absence  of  all 
cross-examination,  the  use  of  an  inter- 
preter, tbe  fact  that  Mr.  Lafferty  saw 
proper  to  change  interpreters,  the  pres- 
ence only  of  friends  and  prosecuting  offi- 
cers, and  of  defendant  being  unrepresented 
by  counsel,  were  all  matters  affecting  tbe 
credibility  and  weight,  and  not  the  compe- 
tency, of  the  evidence,  and  were  for  the 
consideration  of  the  Jury.  1  Greenl.  Ev.  §§ 
159,  160;  Kerr.  Horn.  415.  Tbe  competency 
of  dying  declarations  is  a  mutter  for  the 
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court  to  determine,  but  after  tbey  have 
been  admitted  their  weight  and  credibility 
become  questions  of  fact  for  the  Jury,  and 
tbey  are  entitled  to  sorb  weight  only  as 
the  Jury  may,  under  all  the  circumstances 
of  the  case,  think  proper  to  give  them. 

The  next  assignment  of  error  is  that  one 
Gritxmacher,  a  policeman,  being  called  as 
a  witness,  produced  a  pistol,  tiro  cham- 
bers of  which  were  empty,  which  he  testi- 
fied he  found  upstairs  in  the  building  In 
which  the  shooting  occurred,  a  short  time 
after  the  shooting.  Objection  was  made 
to  the  admission  of  the  pistol  in  evidence, 
because  It  had  in  no  way  been  connected 
with  the  defendant,  but  the  court  seems 
to  have  admitted  it,  but  at  a  subsequent 
stage  of  the  trial  withdrew  it  from  the 
Jury,  because  of  a  failure  to  so  connect  it 
with  the  defendant,  and  refused  to  allow 
It  to  be  considered  or  used  as  evidence  on 
the  trial.  No  exception  was  taken  to  the 
ruling  of  the  court  in  admitting  the  pistol 
fn  evidence,  and  it  may  be  doubted 
whether  thequestlon  as  to  its  competency 
Is  properly  before  us,  but,  however  that 
may  be,  it  seems  only  to  have  been  admitted 
with  the  understanding  on  the  part  of  the 
court  that  the  state  would,  at  some  sub- 
sequent stage  of  the  trial,  connect  it  with 
the  defendant,  and.  having  failed  to  do  so, 
it  was  withdrawn;  so  that  no  error  prej- 
udicial to  the  defendant  was  committed 
by  the  trial  court.  Smith  v.  Whitman,  6 
Allen,  564;  Pavey  v.  Burch,  8  Mo.  447; 
Com.  v.  Shepherd,  6  Bin.  283;  Beck  v. Cole, 
16  Wis.  99. 

It  is  also  urged  that  the  admission  of 
proof  by  the  state  of  statements  made 
by  its  witness  Quong  Toy  out  of  court,  in- 
consistent with  bis  testimony  as  given  on 
the  trial,  was  error,  but  it  nowhere  ap- 
pears in  the  record  that  any  objection  was 
made  or  exception  taken,  either  to  the  ad- 
mission of  the  testimony,  or  to  that  of  the 
witnesses  who  were  called  to  contradict 
him.  On  the  contrary,  counsel  for  the  de- 
fense cross-examined  the  witness  Quong 
Toy  at  great  length,  as  well  as  the  wit- 
nesses called  to  impeach  him.  Wo  had 
supposed  that,  if  any  one  question  was 
settled  in  this  state.it  is  that  this  is  an  ap- 
pellate tribunal,  constituted  for  the  par- 
pose  of  revising  and  correcting  errors  of 
law  committed  by  the  trial  court,  when 
that  court  has  acted,  and  the  act  claimed 
to  be  error  is  disclosed  by  the  record, 
(Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac. 
Rep.  309;  State  v.  Tnmler,  19  Or.  528,25 
Pac.  Rep.  71;)  and  this  we  still  thiuk  to 
be  the  law.  If  a  party  desires  to  raise  a 
question  in  this  court  as  to  the  compe- 
tency of  evidence  offered  in  the  trial  court, 
or  of  any  other  supposed  irregularity  of 
that  court,  either  of  omission  or  commis- 
sion, be  must  at  the  time  make  bis  objec- 
tion, and  thereby  obtain  a  ruling  of  the 
court,  and,  If  adverse,  save  an  exception, 
and  bring  it  here  by  a  proper  bill  of  ex- 
ceptions. "It  Is  very  Important,"  says 
Mr.  Chief  Justice  Shaw,  "that  no  objec- 
tion to  a  verdict  be  brought  before  this 
court  by  an  exception  which  was  not  in 
some  form  taken  at  the  trial,  especially 
in  a  case  where  there  Is  ground  to  believe 
that,  if  it  had  been  brought  to  the  atten- 
tion of  the  Judge  and  adverse  counsel,  It 


might  have  been  avoided  by  an  amend- 
ment, or  by  a  more  specific  direction  by 
the  judge  sustaining  or  overruling  it.  The 
party  objecting  would  have  the  full  ben- 
efit of  his  objection  in  matters  of  law,  if 
well  founded,  either  by  a  ruling  in  his  fa- 
vor or  by  an  allowance  of  the  exception, 
and  the  rights  of  both  parties  be  secure." 
There  is  no  difference  in  this  regard  be- 
tween the  rule  in  criminal  and  civil  cases. 
In  either  case  we  can  only  revise  and  cor- 
rect errors  in  the  rulings  and  proceedings 
of  the  trial  court,  legally  excepted  to,  and, 
as  says  Mr.  Thompson,  "it  is  incumbent 
on  the  defendant  in  a  criminal  case,  as  it  is 
on  a  party  in  a  civil  case, if  he  would  avail 
himself,  on  error  or  appeal,  of  any  Irreg- 
ularities committed  on  the  trial  of  the 
case,  to  make  his  objection  and  to  save 
his  exception  at  the  time  when  the  Irregu- 
larity was  committed. "  Thomp.  Tr.  §  700. 
As  was  very  pertinently  said  by  Chief  Jus- 
tice Williams,  in  the  capital  case  O'Kelly 
v.  Territory,  1  Or.  59:  "Prisoners  In  our 
courts  are  provided  with  counsel;  con- 
fronted with  the  witnesses  against  them ; 
allowed  to  except  to  all  the  court  says  or 
does  upon  trial.  And  it  is  no  hardship  to 
say  that,  if  they  have  any  objection  to  the 
acts  of  the  tribunal  before  which  they  are 
tried,  they  shall  make  these  objections 
known  to  such  tribunal,  or  forever  after 
hold  their  peace."  And  in  State  v.  Abrams, 
11  Or.  172,  8  Pac.  Rep.  327,  which  was  an 
appeal  from  a  conviction  of  murder  in  the 
second  degree,  Mr.  Chief  Justice  Watson, 
speaking  for  the  court,  says :  "Several  ob- 
jections were  made  and  exceptions  saved 
at  the  trial,  by  appellant's  counsel,  on  the 
ground  of  remarks  made  by  counsel  for  the 
prosecution  to  the  jury  upon  matters  not 
in  evidence.  Some  of  these  remarks,  at- 
tributed to  Mr.  Dorrls.  were  undoubtedly 
improper,  and  can  hardly  be  condemned 
with  too  much  severity.  But  however 
reprehensible,  there  is  one  insuperable  ob- 
stacle to  their  being  considered  here  as 
ground  for  reversal.  They  involve  no  er- 
ror of  the  court  below.  We  have  an- 
nounced this  principle  before,  (State  v. 
Anderson,  10  Or.  448.)  and  we  now  lay  it 
down  as  a  rule  to  which  there  can  be  no 
exceptions,  that  no  objection  to  proceed- 
ings in  tbe  court  below  can  be  heard  in 
this  court  which  is  not  based  on  alleged 
error  In  Judicial  action  on  the  part  of  the 
lower  court."  In  McKinney  v.  People,  2 
Gilman,540,  which  was  also  a  capital  case, 
tbe  court  says:  "A  prisoner  on  trial,  un- 
der our  law,  has  no  right  to  stand  by  and 
suffer  irregular  proceedings  to  take  place, 
aud  then  ask  to  have  the  proceedings 
reversed  on  error,  on  account  of  such 
irregularities.  The  law,  by  furnishing 
him  with  counsel  to  defend  him.  has 
placed  him  on  the  same  platform  with  all 
other  defendants,  and,  If  he  neglect  In 
proper  time  to  insist  on  his  rights,  he 
waives  them."  This  case  was  cited  with 
approval  in  Graham  v.  People,  115  III.  566, 
4  N.  E.  Rep.  790.  And  in  People  v.  Gul- 
dlcl,  100 N.  Y.  503, 3N.  E.  Rep.  493.  and  People 
v.  Buddensieck,  103  N.  Y.  487. 9  N.  E.  Rep.  44, 
— one  of  which  was  a  capital  case,— it  was 
ruled  by  the  court  of  appeals  of  New  York 
that  errors  upon  criminal  trials  can  be 
made  available  only  by  exceptions  duly 
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taken  at  the  trial.  In  the  latter  of  these 
cases  Mr.  Justice  Dan  forth  uses  this  very 
appropriate  language:  "An  exception  is 
not  alone  for  the  benefit  of  the  litigant, 
but  it  is  required  for  the  sake  of  Justice 
and  fair  dealing,  ana  in  order,  among 
other  things,  that,  the  attention  of  the 
trial  Judge  being  called  to  the  supposed 
error,  he  may,  if  he  thinks  proper,  correct 
it  before  the  jury  are  called  upon  to  con- 
sider their  verdict. "  Any  other  rule  than 
the  one  Indicated  would  not  only  be  ex- 
tremely inconvenient,  but  subversive  of 
the  soundest  principles  of  justice,  often 
resulting  in  reversals  and  new  trials  on 
grounds  which  have  no  connection  with 
the  merits,  and  which  would  not  have 
been  presented  had  the  attention  of  the 
trial  court  heen  called  to  the  matter  at 
the  proper  time,  and-  a  ruling  obtained. 
The  defendant  in  our  courts  is  always 
represented  by  counsel,  presumably 
skilled  in  the  la  w,  active  and  vigilant  in 
bebalf  of  his  client,  and  upon  whom  de- 
volves the  duty,  under  his  oath,  to  see 
that  the  law  1*  complied  with  in  the  con- 
duct of  the  trial,  so  that  his  client  may 
have  a  fair  and  impartial  trial;  and,  to 
guard  against  any  failure  in  this  respect, 
ample  provisions  are  made  by  which  he 
may  point  out  and  reserve,  by  objec- 
tion and  exception,  for  consideration  by 
this  court,  any  action  of  the  trial  court 
supposed  to  be  prejudicial  to  his  client. 
The  fact  that  the  whole  of  the  record  of 
the  trial  is  before  us,  on  some  particular 
assignment  of  error,  does  not  authorize 
or  empower  us  to  examine  the  record  to 
see  whether  any  other  error  or  irregular- 
ity in  the  conduct  of  the  trial  cau  be 
found,  which,  if  properly  excepted  to, 
would  justify  a  reversal.  "It  is  not  error 
simply,"  says  Chief  Justice  Waldo,  "but 
error  legally  excepted  to,  that  constitutes 
ground  for  reversal."  Kearney  v.  Snod- 
grass,  12  Or.  316, 7  Pac.  Rep.  309.  We  have 
not  overlooked  the  case  of  State  v.  Cody, 
18  Or.  506.  23  Pac.  Rep.  K01,  and  24  Pac. 
Rep.  895,  in  which  it  was  held  by  a  ma- 
jority of  the  court  that  a  failure  of  the 
trial  court  to  instruct  the  jury,  in  a  crim- 
inal prosecution,  where  the  offense  charged 
necessarily  included  a  lesser  offense,  that 
they  could  find  the  defendant  guilty  of  the 
latter,  was  error  which  the  accused  could 
take  advantage  of  on  an  appeal  without 
any  objection  or  exception  being  made 
or  taken  In  the  trial  court.  But  the  rule 
announced  In  that  case  is  so  at  variance 
with  the  constant  practice  of  this  court, 
from  O' Kelly  v.  Territory,  supra,  to  the 
present  time,  that  it  can  no  longer  be  re- 
garded as  authority,  and  must  be  con- 
sidered as  overruled. 

The  next  assignment  of  error  Is  In  over- 
ruling the  defendant's  motion  for  a  new 
trial,  on  the  ground  of  insufficiency  of  the 
evidence  to  justify  the  verdict.  It  has 
been  theconstant  and  uninterrupted  prac- 
tice of  this  court,  from  Bo  wen  v.  State.  1 
Or.  271,  which  was  a  cupital  case,  to  the 
present  time,— -with  one  exception,  here- 
after to  be  noted.— to  hold  that  a  moclon 
to  set  aside  a  verdict,  or  for  a  new  trial, 
for  insufficiency  of  the  evidence,  in  either  a 
criminal  or  a  civil  case,  was  addressed  to 
the  sound  discretion  of  the  trial  court,  and 


that  Its  ruling  thereon  cannot  be  assigned 
as  error  in  this  court  on  appeal.  State  v. 
Fltzhugh,  2  Or.  227;  State  v.  Wilson,  6  Or. 
429;  State  v.  McDonald,  8  Or.  113;  State 
v.  Drake.  11  Or.  396,  4  Puc.Rep.PJ04;  State 
v.  Mackey,  12  Or.  154,  6  Pac.  Rep.  648; 
State  v.  Becker.  12  Or.  318,7  Pac.  Rep.  329; 
State  v.  Clements,  15  Or.  237,  14  Pac.  Rep. 
410;  Hallock  v.  Portland,  8  Or.  29;  Kear- 
ney v.  Snodgrass,  12  Or.  311,  7  Pac.  Rep. 
309.  In  State  v.  Mackey,  supra,  which 
was  an  appeal  from  a  conviction  of  mur- 
der in  the  first  degree,  Lord,  J.,  says: 
"The  bill  of  exceptions  purports  to  con- 
tain, In  substance,  the  whole  testimony, 
and  the  first  point  suggested  Is  the  insuffi- 
ciency of  the  evidence  to  justify  the  ver- 
dict. The  alleged  error  applies  to  the  de- 
nial of  the  defendants'  motion  for  a  new 
trial.  There  are  cases  In  which  It  has  been 
held  that  a  motion  for  a  new  trial  1b  ad- 
dressed to  the  sound  discretion  of  the 
court  below,  and  that  the  overruling  of 
such  a  motion  will  not  be  reviewed  unless 
there  is  a  plain  abuse  of  such  discretion. 
This  Is  conceded,  but  it  is  earnestly  and 
strenuously  insisted  that  the  evidence  is 
so  manifestly  insufficient,  and  particularly 
as  against  the  son,  to  sustain  the  verdict, 
that  it  fallB  within  the  rule  laid  down  in 
those  cases  which  would  authorize  the 
court  to  review  and  set  aside  the  verdict. 
But  a  different  doctrine  seems  to  have 
been  held  by  this  court  In  Hallock  v.  City 
of  Portland.  8  Or.  29.  Prim,  J.,  lu  deliver- 
ing the  opinion  of  the  court,  said :  '  As  the 
motion  for  a  new  trial  was  based  wholly 
upon  the  insufficiency  of  the  evidence  to 
justify  the  finding  of  fact,  the  granting  of 
the  motion  was  a  matter  resting  wholly 
in  the  discretion  of  the  court  below,  and 
cannot  be  reviewed  on  appeal.'  State  v. 
Wilson,  6  Or.  429;  State  v.  Fitzhu«h.  2  Or. 
227;  Hii.  New  Trials,  7;  Pomeroy's  Lessee 
v.  Bank,  1  Wall.  597;  Mining  Co.  v.  Brady, 
14  Mich.  260;  Boykin  v.  Perry, 4  Jonee.(N.C) 
325.  It  is  true  the  evidence  against  the  de- 
fendants is  wholly  circumstantial;  and 
there  can  be  no  doubt  but  what  that  por- 
tion of  it  which  relates  to  the  son  is  extreme- 
ly slight  upon  which  to  found  a  verdict. 
But  the  authorities  cited  Indicate  that 
such  matter  is  not  reviewable  on  appeal." 
And  in  State  v.  Clements,  supra,  It  is  said 
by  Thayer,  J.,  that  "this  court  long  ago 
held  that  a  matter  of  that  character"  (mo- 
tion to  set  aside  the  verdict)  "Is  not  review- 
able. Counsel,  however,  continue,  from 
time  to  time,  to  persist  In  urging  such 
questions  upon  the  consideration  of  this 
court,  and  seem  to  think  that,  unless  they 
are  able  to  raise  them,  judgments  are  lia- 
ble to  be  given  without  suffirent  evidence 
in  law  to  sustain  them.  But  such  results 
are  not  liable  to  follow  if  counsel  will 
properly  present  them.  This  court  will 
not  uphold  a  judgment  wherj  the  evidence 
is  not  sufficient  in  law  to  justify  its  rendi- 
tion, if  the  question  is  properly  made, 
which  can  be  done  by  a  motion  at  the 
trial  to  discharge  thedefendant  upon  that 
particular  ground,  and  Including  all  evi- 
dence In  the  bill  of  exceptions  tending  to 
establish  his  guilt.  So,  also,  a  question 
regarding  the  sufficiency  of  the  proof  of  a 
particularfact  In  the  case  maybe  reviewed 
here,  but  It  must  be  raised  by  an  exception 
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at  the  trial.  Should  the  trial  court  Bay  to 
the  jury  that  if  they  found  such  and  such 
facts,  and  there  was  no  sufficient  evidence 
in  law  to  authorize  such  finding  of  ail  or 
any  one  of  the  facts  thus  submitted,  an  ex- 
ception in  either  case  could  be  saved,  and 
made  available.  All  the  evidence,  bow- 
ever,  would  have  to  be  certified  to  this 
court,  bearing  upon  the  same, in  the  state- 
ment of  the  exception;  and  tbe  statement 
In  such  case  must  purport  to  contain  all 
the  evidence  upon  the  point.  This  court 
has  nothing  to  do  with  the  rulings  of  the 
lower  court  upon  a  motion  fora  new  trial, 
or  to  set  aside  the  verdict  of  the  Jury.  It 
deals  only  with  questions  of  law,  and  they 
must  be  squarely  presented  as  such. "  The 
only  doubt  ever  cast  upon  the  soundness 
of  this  rule  is  the  implication  from  there- 
marks  of  Chief  Justice  Thayer  in  State  v. 
Olds,  19  Or.  397,  24  Pac.  Rep.  394,  in  which 
he  expresses  his  Individual  opinion  that 
the  overruling  of  a  motion  for  a  new  trial, 
in  a  capital  case,  for  insufficiency  of  the 
evidence,  is  assignable  error  on  appeal. 
That  case  was,  however,  reversed  on  other 
grounds,  and  we  think  it  can  hardly  be 
assumed  that  a  majority  of  the  court  in- 
tended to  overrule  all  the  previous  adjudi- 
cations upon  the  subject,  without  even 
noticing  or  referring  to  them.  The  case 
has  never  been  regarded  as  authority  on 
this  point.  At  the  argument  of  State  v. 
Zorn,  22  Or.  591,  30  Pac.  Rep.  317,  when  the 
right  to  appeal  from  an  order  denying  a 
motion  for  a  new  trial  was  raised,  and  the 
case  of  State  v.  Olds  cited  as  authority, 
counsel  was  interrupted  by  tbe  then  chief 
justice,  who  stated  that  be  took  that  oc- 
casion to  say  that  he  did  not  concur  In  the 
intimation  in  that  case  that  overruling 
a  motion  for  a  new  trial  was  assignable 
error,  but  that  be  concurred  in  the  result 
on  other  grounds,  and  counsel  was  re- 
quested to  pass  toother  points  in  his  case, 
and  the  court  in  its  decision  disregarded 
that  question.  The  same  point  has  been 
raised  since  in  this  court,  und  attended 
with  the  same  result,  the  court  adhering 
to  the  rule  that  its  powers  are  appellate, 
and  it  can  deal  only  with  questions  of  luw 
squurely  presented  as  such.  The  granting 
of  a  new  trial  for  the  insufficiency  of  the 
evidence  is  not  a  matter  of  absolute  right, 
but  rests  in  the  sound  discretion  of  tbe 
trial  court,  who  hears  the  witnesses,  notes 
their  appearance  upon  tbe  stand  and  man- 
ner of  testifying,  is  familiar  with  all  the 
proceedings  of  the  trial  and  tbe  circum- 
stances surrounding  it,  and  is  therefore 
better  able  to  determine  the  question  as 
to  whether  substantial  Justice  will  be  done 
by  either  granting  or  denying  a  motion 
for  a  new  trial  than  an  appellate  tribunal 
can  possibly  be  from  merely  reading  tbe 
record. 

But  if,  in  view  of  the  rule  announced  in 
State  v.  Olds,  It  Is  thought  that  counsel 
had  a  right  to  rely  upon  that  case  until 
overruled,  we  still  think  there  is  ample  evi- 
dence in  tue  record  to.  sustain  the  verdict. 
Hem  Long,  a  witness  for  the  state,  testi- 
fied that  in  company  with  the  deceased  he 
went  into  the  "tan"  room,  where  the  de- 
fendant and  two  other  Chinamen  were 
running  the  game,  and  the  deceased  re- 
quested the  defendant  to  pay  bim  a  sum 


of  money  which  he  claimed  was  doe  on  a 
lottery  ticket,  but  the  defendant  refused  to 
do  so,  whereupon  some  words  passed  be- 
tween them,  in  the  course  of  which  de- 
ceased said  he  would  have  tbe  defendant 
arrested,  or  tbe  house  "pulled,"  if  the 
money  was  not  paid.  The  witness  then 
turned  togoout,followed  by  the  deceased, 
and  just  as  he  reached  the  street  he  beard 
two  shots  fired,  and,  on  suddenly  opening 
the  door,  saw  the  deceased  fall,  and  the 
defendant  running  into  tbe  back  room. 
Chin  Chuck,  another  witness,  testified  that 
'he  was  standing  watching  the  game,  when 
the  deceased  and  the  witness  Hem  Long 
came  in  and  tbe  deceased  asked  for  money, 
which  was  refused  by  the  defendant,  when 
tbe  witness  loft  the  room,  and  went  into 
tbe  front  room  of  tbe  saloon,  where  he 
was  at  the  time  of  the  shooting ;  that  soon 
after  he  ieft  the  "tan  "  room,  Hem  Long 
and  the  deceased  came  out,  and  started 
for  the  street,  when  the  defendant,  who 
was  following,  shot  tbe  deceased  in  the 
back.  The  evidence  of  these  two  witnesses 
Is  corroborated  by  the  dying  declaration 
of  tbe  deceased,  which,  in  substance,  is 
that  be  went  into  tbe  saloon  to  demand 
money  on  a  lottery  ticket  belonging  to  a 
friend,  which  being  refused,  he  started  to 
leave  the  building,  but  was  followed,  and 
shot  in  the  back,  by  a  man  whom  he  Iden- 
tified as  tbe  defendant.  This  evidence,  if 
believed  by  the  Jury,  and  of  which  they 
were  the  exclusive  judges,  was  certainly 
sufficient  to  warrant  the  verdict,  and, 
while  it  was  directly  and  positively  contra- 
dicted by  the  witnesses  for  the  defense, 
this  court  will  not  disturb  a  verdict  on 
what  might  appear  to  be  tbe  mere  weight 
of  evidence.  Skaggs  v.  State,  108  Ind.  53, 
8  N.  E.  Rep.  695;  Ritter  v.  State,  111  Ind. 
824, 12  N.  E.  Rep.  501 ;  Hudson  v.  State,  107 
Ind.  371,  8  N.  E.  Rep.  273;  Clayton  v.  State, 
100  Ind.  201;  State  v.  Glahn,  97  Mo.  679 ;* 
Sauders  v.  People,  124  III.  218, 16  N.  E.  Rep. 
81.  The  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  the  testimony 
are  all  proper  matters  for  the  considera- 
tion of  the  Jury,  and  when  the  verdict,  has 
met  with  the  approval  of  tbe  trial  court, 
as  in  this  case,  it  will  not  be  disturbed, 
even  if  the  question  was  properly  here,  on 
what  we  might  suppose  to  be  the  mere 
weight  of  the  testimony.  As  said  by  that 
eminent  jurist,  Mr.  Justice  Dillon:  "We 
must  assume  that  all  the  evidence  in  tbe  case 
is  true,  and  that  the  witnesses  are  all  credi- 
ble, for  if  there  are  questions  relating  to 
the  credibility  of  witnesses,  or  if  what  the 
evidence  proves  depends  upon  the  credibil- 
ity of  witnesses,  or  upon  tbe  proper  de- 
ductions to  be  drawn,  from  the  evidence, 
— these  are  questions,  not  for  the  court, 
but  for  the  jury,  under  the  direction  or  the 
court."  And  further  on. In  the  same  opin- 
•  ion,  after  referring  to  several  decisions  of 
the  supreme  court  of  tbe  United  States, 
holding  the  same  doctrine,  be  says:  "Where 
in  any  case  it  Is  a  matter  of  judgment  and 
discretion,  of  sound  Inference,  what  Is  the 
deduction  to  he  drawn  from  even  undis- 
puted facts;  where  different  men  equally 
sensible  and  equally  impartial  would  make 
different  inferences,— such  cases  tbe  law 
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commits  to  tbe  decision  of  the  lory,  under 
Instructions  from  tbe  court.  U.  8.  t. 
Babcock.  3  Dill.  577.  Tbe  Judgmeut  of  tbe 
court  below  Is  therefore  affirmed. 


01  Or.  6M) 

TOLMUfl  WATSON. 

(Supreme  Court  of  Oregon.  April  27,  1803.) 

Action  job  Rbnt— Pleading. 

In  an  action  for  rent,  the  complaint 
alleged  the  renting  to  defendant  on  April  1st, 
at  a  monthly  rent,  and  the  failure  of  defend- 
ant to  pay  the  rent  for  October  and  November. 
The  answer  alleged  that  plaintiff  had  leased 
the  premises  to  defendant  only  until  October, 
and  payment  of  rent  up  to  that  time.  Plain- 
tiff replied,  denying  payment  of  the  rent  agreed, 
or  any  rent,  for  the  premises  for  October  and 
November,  which  he  alleged  defendant  had  oc- 
cupied under  the  lease  of  April  1st  Held,  that 
plaintiff  was,  notwithstanding  defective  plead- 
ings, entitled  to  judgment. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  J.  Tolroie  against  J.  E.  Wat- 
aon.  Judgment  for  plain  tiff.  Defendant 
appeals.  Affirmed. 

Robert  Morrow  and  Emmons  Jb  Em- 
mons, (or  appellant.  O.  P.  Mason, for  re- 
spondent. 

PER  CURIAM.  This  was  an  action 
brought  in  a  Justice's  court  to  recover  the 
•um  of  $100  for  rent.  Tbe  plaintiff  alleges 
tbe  renting  of  the  premises  to  the  defend- 
ant on  April  1, 1889,  at  the  monthly  rental 
of  $50,  and  the  (allure  and  refusal  to  pay 
the  rent  for  occupation  of  the  premises  for 
tbe  months  of  October  and  November,  1889. 
Tbe  answer  alleges  that  tbe  plaintiff  only 
leased  the  premises  until  the  1st  day  of  Oc- 
tober, 1S89,  and  tbe  payment  of  tbe  rent 
up  to  that  date.  The  reply  denies  that 
defendant  has  paid  tbe  rent  agreed,  or 
any  rent  at  all,  for  tbe  occupation  of  tbe 
premises  for  the  months  of  October  and 
November,  wblcb  he  alleges  he  used  and 
occupied  under  tbe  lease  of  April  1,  1889. 
It  la  conceded  that  the  complaint  Is  not  as 
well  stated  as  it  might  be,  but  it  is  suffi- 
cient to  support  a  Judgment.  Tbe  answer 
does  not  deny  tbe  occupation  of  the  prem- 
ises during  tbe  time  alleged,  but  tbe  plead- 
ings and  record  show  that  tbe  defendant 
remained  in  possession,  If  the  lease  did  ex- 
pire at  tbe  time  defendant  alleges.  While 
the  pleadings  are  defective,  we  think,  upon 
tbe  record,  the  plaintiff  was  clearly  enti- 
tled to  judgment,  and  it  is  therefore  af- 
firmed. 

<M  Or.  60) 

JOSHUA  HENDY  MACH.  WORKS  v. 
PORTLAND  SAV.  BANK. 
(Supreme  Court  of  Oregon.  April  19,  1893.) 

Apfkal—Timb  or  Taking—  Jd  do  must  attkb 

Ruling  or  Demuhhek. 

An  appeal  by  defendant  may  be  taken 
any  time  within  six  months  from  a  judgment 
rendered  against  bim  on  his  failure  to  oleiid 
further  after  a  demurrer  to  the  complaint  has 
been  overruled. 

Appeal  from  circuit  court,  Multnomah 
county. 


Action  by  the  Joshua  Hendy  Machine 
Works  against  tbe  Portland  Savings  Bank. 
From  a  Judgment  for  plaintiff,  defendant 
appealed,  and  tbe  latter  moves  to  dismiss 
tbe  appeal.   Motion  overruled. 

Thos.  N.  Strong,  for  appellant.  Milton 
W.  Smith,  for  respondent. 

PER  CURIAM.  Held,  that  where  a  de- 
murrer to  a  complaint  Is  overruled,  and 
the  defendant,  standing  on  bin  demurrer, 
refuses  to  answer  or  plead  further,  and 
Judgment  is  entered  against  him  at  a  sub- 
sequent day  of  tbe  term,  an  appeal  may 
be  taken  from  such  Judgment  at  any  time 
within  six  months  after  its  rendition. 


(M  Or.  W) 

GARROW  v.  NICOLAL 
(Supreme  Court  of  Oregon.    April  19,  1893.) 
Pabtnebshif  Accounting  —Award  ox  Arbitra- 
tion. 

1.  Where  two  partners  submitted  to  arbi- 
tration issues  as  to  the  profits  and  losses  of 
the  firm,  and  the  share  of  each  in  the  partnership 
property  and  other  profits.  If  any,  such  issues 
to  be  decided  from  the  partnership  books,  so 
that  either  partner  might  purchase  the  interest 
of  the  other  by  paying  him  its  value,  an  award 
undertaking  to  state  an  account  between  them, 
and  deciding  that  the  business  was  conducted 
at  a  loss,— a  conclusion  derived  from  stating 
the  account, — is  not  consonant  with  the  submis- 
sion, and  is  no  bar  to  an  action  by  one  partner 
against  the  other  for  a  dissolution  and  account- 
ing. 

2.  After  such  action  was  commenced  the 
arbitration  was  agreed  on,  but  before  the 
award  was  made  the  partnership  property  was 
sold  under  execution;  and  plaintiff,  after  the 
award,  filed  a  supplemental  complaint,  alleging 
that  at  the  sale  defendant  had  fraudulently 
procured  the  property  to  be  bought  in  with  his 
money,  and  for  his  use,  by  a  third  person,  who 
afterwards,  without  consideration,  conveyed  it 
to  defendant.  Held  that,  even  if  the  award 
had  folio  .red  the  submission,  it  would  have 
been  no  bar  to  the  action,  since  another  issue 
had  arisen,  not  contemplated  in  the  submission, 
nor  included  in  the  award. 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Action  by  Eugene  Garrow  against 
Adolph  Nlcolal.  There  was  Judgment  for 
plaintiff,  and  defendant  appeals.  Modi- 
fied. 

Tbe  other  facts  fully  appear  In  the  fol- 
lowing statement  by  LORD,  C.  J.: 

This  la  a  suit  between  partners  for  an 
accounting.  Tbe  complaint  alleges  that 
in  Murch,  1887,  plaintiff  and  defendant  en- 
tered into  a  copartnership,  by  tbe  firm 
name  of  Nlcolal  &  Garrow,  for  the  pur- 
pose of  purchasing  and  erecting  a  saw- 
mill in  Columbia  county,  purchasing  tim- 
ber, and  running  and  operating  said  mill 
in  manufacturing  lumber,  for  tbe  benefit 
of  tbe  copartnership.  Tbe  complaint 
further  alleges  that  the  firm  proceed od  im- 
mediately to  carry  on  said  business,  pur- 
chased machinery. and  manufactured  lum- 
ber, from  about  August  1,  1887,  until 
about  the  1st  of  May,  1889,  and  that  such 
lumber  was  shipped  to  said  Nlcolal  at 
Portland,  Or.,  and  sold  by  him  for  the 
benefit  of  said  firm;  that  the  accounts, 
when  correctly  stated,  show  that  large 
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profits  were  made  In  said  business,  Inso- 
much  that  after  paying  In  fall  for  said 
mill  and  plant,  the  cost  of  procuring:  tim- 
ber, and  of  manufacturing  it  into  lumber, 
and  all  expenses  connected  therewith,  oat 
of  the  proceeds  of  the  sale  of  lumber  so 
shipped  to  Nlcolai,  there  remains  a  balance 
of  assets  belonging  to  the  said  firm  of 
about  $5,178.49,  besides  the  said  mill  and 
plant,  valued  at  about  97,500;  that  the 
firm  owes  about  $2,047.69,  leaving  as  the 
net  profits  of  the' business  about  f 10,630.80. 
The  plaintiff  afterwards,  by  lea  ve  of  the 
court,  filed  a  supplemental  complaint, 
wherein  be  alleged  that  on  the  6th  day  of 
June,  1889,  the  mill  and  plant  were  sold 
by  the  sheriff  of  Columbia  county  under 
executions  issued  upon  two  Judgments  of 
the  circuit  court  of  said  county  against 
the  said  firm  for  sums  aggregating 
$840.96 :  that  at  said  sale  Nicolai  procured 
one  W.  H.  Conyers  to  buy  in  the  mill  and 
plant  for  uioi,  and  furnished  him  with 
money  for  that  purpose,  and  that  after- 
wards he  had  the  apparent  title  trans- 
ferred to  defendant  James  J.  Allord,  who 
paid  no  consideration  for  it,  but  took  and 
held  it  in  trust  for  Nicolai,  who  after- 
wards removed  said  mill  from  the  state, 
sold  it,  and  converted  the  proceeds  thereof 
to  his  Own  use.  The  answer  denies  that 
the  business  yielded  a  profit,  that  the 
amount  received  forlumber  by  Nicolai  was 
any  greater  than  $29,967.24,  and  denies 
that  the  mill  was  worth  more  than  $4,- 
000,  and  also  denies  the  allegations  of  the 
supplemental  complaint,  except  that  the 
mill  and  plant  were  sold.  The  answer 
then  nets  up  the  following  separate  de- 
fense: Th.it  upon  the  6th  day  of  May, 
1889,  plaintiff  and  this  defendant,  Nicolai, 
mutually  agreed,  in  writing,  to  submit 
their  differences  a  rising  out  of  said  copart- 
nership, as  set  forth  in  the  pleadings  here- 
in, to  arbitration,  which  agreement  was, 
in  substance,  as  follows:  That  the  plain- 
tiff and  defendant,  "as  copartners  by  the 
firm  name  of  Nicolai  &  Gnrrow,  have  beeu 
engaged  in  purchasing,  erecting,  and 
operating  a  steam  sawmill  and  plant  in 
Columbia  county,  Or.,  and  in  purchasing 
timber  and  manufacturing  lumber  at  said 
mill,  and  selling  said  lumber,  npon  equal 
terms  of  division  of  profits  and  losses  be- 
tween us  in  said  venture  and  business, 
and  are  unable  to  agree  between  ourselves 
as  to  what,  if  any,  profit  has  been  .real- 
ized, or  what,  if  any,  losses  have  been 
suffered,  by  said  copartnership,  as  shown 
by  the  books,  bills,  accounts, and  writings 
pertaining  to  said  business;  said  Nicolai 
claiming  that  the  general  result  of  said 
business  has  been  attended  with  loss,  and 
said  GaiTow  claiming  that  not  only  the 
mill,  and  plant  connected  therewith,  have 
been  paid  for  by  profit  from  said  business, 
but  that  other  and.  further  profits  have 
been  made  therein  by  said  firm.  Now, 
therefore,  in  consideration  of  one  dollar 
by  each  of  us  paid  to  the  other,  the  receipt 
whereof  is  hereby  acknowledged,  and  of 
the  agreement  of  each  with  the  other  to 
staud  to  and  abide  by  such  statement, 
*  •  •  It  is  hereby  contracted  and 
agreed  between  the  said  parties  hereto 
that  Mr.  Chas.  H.  Richards  and  Chas.  H. 
Jewett, accountants,  of  Portland, Oregon, 


shall,  as  arbitrators,  inspect  and  examine 
said  books,  bills,  contracts,  accounts, 
and  writings  belonging  to  said  copartner- 
ship, and  in  anywise  connected  therewith, 
or  relating  to  the  said  business,  and  said 
Jewett  and  Richards  shall  ascertain,  de- 
termine, and  state  therefrom  the  profits 
or  losses  of  said  firm  of  Nicolai  &  Oarrow 
in  said  business,  and  shall  also  determine 
the  share  now  owned  by  each  of  said  part- 
ners in  said  mill  and  plant,  and  other 
profits,  if  any, of  said  business;  and,  if  the 
said  Richards  and  Jewett  shall  be  unable 
to  agree  between  themselves  as  to  a  cor- 
rect and  true  statement  thereof,  that  then 
they  two  shall  select  another,  or  third, 
competent  accountant  and  arbitrator, 
to  be  chosen  and  agreed  upon  by  them- 
selves, and  that  such  account,  showing, 
award,  and  statement  as  may  be  agreed 
upon  by  said  three  arbitrators,  or  any 
two  of  them,  shall  be  final  and  conclusive 
between,  and  binding  upon,  the  parties 
hereto,  as  a  correct  and  true  statement, 
and  showing  o'  the  profits  or  losses,  as 
the  case  may  be,  of  said  copartnership  of 
Nicolai  &  Oarrow  in  said  business,  and  of 
the  share  and  interest  now  owned  by  each 
of  said  copartners  in  said  mill  and  plant, 
and  lh  any  money  or  further  profit,  if  any, 
belonging  to  said  firm.  *  •  *  It  is 
further  agreed  that  either  partner  desiring 
to  purchase  such  interest  of  the  other  in 
said  mill  and  plant,  and  remaining  prop- 
erty and  assets  of  said  firm,  as  so  shown, 
shall  be  at  liberty  to  do  so  by  paying  to 
the  selling  partner  the  value  of  his  said  in- 
terest, as  so  ascertained  and  determined 
by  said  arbitration;  or  if  each  partner 
should  desire  to  purchase,  rather  than 
sell,  then  each  shall  have  the  privilege  of 
bidding  such  amount  over  and  above  the 
valuation  of  the  Interest  of  the  other,  as 
fixed  by  said  arbitrators,  as  the  party- 
bidding  shall  be  willing  to  pay  therefor, 
and  the  party  bidding  the  greater  amount 
over  such  fixed  valuation  shall  be  the 
purchaser,  and  the  other  party  Is  hereby 
bound  to  sell  to  him  at  such  offer."  That 
upon  the  22d  day  of  May,  1889,  the  arbi- 
trators In  said  submission  called  to  their 
assistance  T.  T.  Struble  as  the  third  arbi- 
trator, and  that  on  or  about  the  1st  day 
of  August,  1889,  the  arbitrators  made 
their  award,  which,  In  substance,  finds 
that  "on  June  5, 1889, the  property  belong- 
ing to  Nicolai  &  Garrow  in  Columbia 
county,  Or.,  was  sold  to  satisfy  judg- 
ments against  the  said  firm,  and  that  the 
property  so  disposed  of  is  represented  In 
the  ledger  accounts  under  the  beads  of 
'  Machinery,' '  Fixtures,'  and  1  Live  Stock,' 
and  that  the  cost  of  said  property,  the 
amount  received  forthe  same,  and  the  loss 
thereon,  are  as  follows:  Machinery,  $3,- 
234.14;  fixtures,  $1,086.71;  live  stock,  $1,- 
267.00;  total,  $5,587.85;  net  total  from  the 
sale  of  8a me,  as  returned  by  the  county 
clerk  of  Columbia  county,  Or.,  $1,037, 
leaving  a  loss  of  $4,550,85.**  The  arbi- 
trators found  that  the  firm  has  an  Inter- 
est in  a  skid  road,  and  that  the  value  of 
said  road  to  either  of  the  partners  using 
it  would  be  $100  for  the  unexpired  term 
of  the  lease,  and  that  the  firm  had  an  in- 
terest in  a  plank  road,  leading  from  the 
mill  to  the  wharf,  and  that  the  value  of  it 
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to  either  of  the  parties  using  It  would  be 
$100,  and  that  the  value  of  the  firm's  In- 
terest In  a  certain  mess  house,  sleeping 
quarters,  etc.,  is  $50.  Then  follows  a 
summary  of  the  cash  received  during  the 
years  1887  and  1888,  amounting  in  total  to 
929,971 .64,  and  cash  disbursed  for  the  same 
years,  amounting  to  $32,757.44;  showing 
that  the  amount  disbursed  by  A.  Nicolal 
In  excess  of  the  amount  received  for  those 
years  was  $2,785.80.  The  award  charges 
one  half  of  this  excess  to  Garrow ;  and, 
after  taking  into  account  someother  Items 
of  debit  and  credit,  the  arbitrators  found 
that  the  plaintiff  is  indebted  to  A.  Nicolal 
In  the  sum  of  $1,850.64.  Plaintiff  demurred 
to  the  defense,  setting  up  the  arbitration 
and  award,  and  the  demurrer  was  sus- 
tained, and  that  defense  excluded,  and 
plaintiff  filed  a  reply  to  the  remaining  new 
matter  in  the  answer. 

A.  H.  Tanner,  for  appellant.  J.  F.  Wat- 
son, for  respondent. 

• 

LORD,  C.  J.,  (after  stating  the  facts.) 
It  Is  claimed  that  the  court  erred  In  sus- 
taining the  demurrer  to  the  plea  of  arbit- 
rament and  award,  because  the  award 
Is  a  conclusive  defense  to  the  suit.  This  Is 
challenged  ou  the  ground  that  the  award 
does  not  follow  the  submission,  and  that, 
if  it  did,  it  would  not  cover  the  issues  in 
this  suit.  The  facts  show  that  the  suit 
was  brought  originally  to  obtain  a  disso- 
lution of  the  copartnership,  and  an  ac- 
counting of  its  affairs;  that  the  partners 
disagreed,— the  plaintiff  claiming  that 
the  business  had  been  profitable,  and 
the  defendant*  claiming  that  It  bad  been 
unprofitable,  and  attended  with  loss; 
that,  for  the  purpose  of  settling  their  dif- 
ferences in  this  regard,  the.v  entered  into 
the  agreement  to  arbitrate  set  out  as  a 
defense;  thn  t  thereafter  the  mill  and  its 
appurtenances  were  sold  under  execution, 
and  bought  by  one  Conyers.  under  the  cir- 
cumstances of  fraud  alleged  In  the  sup- 
plemental complaint,  and  denied  In  the 
answer,  thus  forming  an  additional  issue. 

To  sustain  the  contention  of  the  defend- 
ant, it  is  essential  to  the  validity  of  the 
award  that  it  should  be  consonant  with 
the  terms  of  the  submission,  and  that  It 
should  be  coextensive  with  the  Issues  in- 
volved, to  operate  as  a  bar  to  the  suit. 
It  Is  a  fundamental  principle  that  the 
award  must  be  consistent  with  the  sub- 
mission, and  that  It  must  not  extend  to 
persons  or  things  which  are  not  embraced 
within  Its  terms.  Mr.  Caldwell  suys,  "It 
is  one  of  the  requisites  of  a  valid  award 
that  it  be  consonant  to  the  submission," 
and  It  "must  not  extend  to  persons  or 
things  beyond  the  scope  of  the  submis- 
sion. "  Caldw.  Arb.  220,  227.  The  power 
of  the  arbitrators  is  derived  entirely  from 
the  submission,  and  any  award  which 
they  may  render  in  excess  of  the  power 
conferred  upon  them  will  be  void.  The 
submission  is  the  measure  of  their  author- 
ity, and  necessarily  they  must  confine 
their  Judgment  to  the  matters  submitted 
by  It,  and  not  extend  it  to  thosn  not  com- 
prehended within  its  scope.  In  Carnochan 
v.  Christie.  11  Wheat.  440.  it  was  held  that 
an  award  must  decide  the  whole  matter 


submitted  to  the  arbitrators,  and  that  11 
must  not  extend  to  matters  not  embraced 
in  the  submission.  In  commenting  upon 
the  requisites  of  a  valid  award,  Gilchrist, 
C.  J.,  said:  "It  is  that  the  award  shall 
embrace  all  the  matters  of  dispute  sub- 
mitted, or,  in  other  words,  shall  follow 
the  terms  of  the  submission,  so  that  the 
parties  may  have  accomplished  all  the 
substantial  purposes  they  may  be  sup- 
posed to  have  had  in  entering  upon  the 
reference."  Tndor  v.  Seovell,  20  N.  H. 
173.  It  would  seem  plain,  upon  sound 
principles  of  law  and  justice,  that,  when- 
ever two  persons  snbmit  any  partic- 
ular matter  or  matters  in  dispute  or  con- 
troversy between  them  to  the  determina- 
tion of  a  third  person,  whom  they  have 
mutually  selected,  bis  power  to  act  as  a 
judge  is  limited  to  the  particular  mat- 
ter or  matters  specified,  and  that  any  ex- 
ercise of  his  Judgment  upon  any  other 
question  is  a  usurpation.  The  award 
must  be  within  the  authority  conferred 
by  the  submission  under  which  it  Is  made, 
and  if  It  exceeds  that  authority  it  is  void, 
at  least  for  the  excess.  But  an  award 
will  be  eonstrued  favorably,  so  as  to  up- 
hold It,  if  possible.  No  Intendments  will 
be  indulged  to  overturn  it,  but  on  the  con- 
trary every  intendment  will  be  made  to 
uphold  it.  If  the  award  be  good  in  part, 
and  bad  In  part,  that  which  is  good  may 
be  separated  from  that  which  is  bad,  and 
the  one  is  in  no  wise  dependent  on  the 
other.  Under  the  rule  that  all  reasonable 
presumptions  and  Intendments  are  to  be 
indulged  lu  favorof  the  validity  of  awards, 
the  court  will  uphold  the  award  as  to 
that  part  which  is  good,  and  reject  that 
part  which  Is  bad,  In  order  to  give  effect 
to  the  action  of  the  arbitrators  as  far  as 
it  Is  possible  to  do  so.  consistently  with 
the  agreement  of  the  parties.  1  Amer.  & 
Eng.  Enc.  Law,  p.  710.  But  this  principle 
can  have  no  application  where,  upon  the 
face  of  the  award,  the  arbitrators  have  un- 
dertaken to  decide  other  or  different  ques- 
tions than  those  which  are  submitted  to 
them.  When  the  parties  have  specified 
the  particular  matters  in  dispute  upon 
which  the  arbitrators  are  authorised  to 
make  an  award,  it  cannot  be  presumed 
that  they  are  empowered  to  make  an 
award  upon  other  and  different  matters. 
To  so  bold  would  bind  the  parties  by  an 
award  upon  matters  to  which  they  never 
consented  that  the  arbitrators  should 
consider  or  decide.  Such  an  award  is  not 
binding  upon  either  party,  because  it  is 
founded  upon  matters  which  the  arbi- 
trators had  no  authority  to  decide,  and 
consequently  it  is  of  no  legal  validity. 

It  remains  to  apply  these  principles  to 
the  case  at  bar.  By  the  terms  of  the  sub- 
mission the  plaintiff  and  defendant  agree 
that  the  persons  named  therein  as  arbi- 
trators shall  examine  the  books,  accounts, 
and  writings  relating  to  the  copartner- 
ship business,  and  ascertain  and  deter- 
mine therefrom  the  profits  or  losses  of  the 
firm,  the  share  now  owned  by  each  of  the 
partners  in  the  mill  and  plant,  and  other 
profits,  if  any,  of  the  business,  and  that 
the  award  made  by  them  shall  be  binding 
upon  the  plaintiff  and  defendant,  as  a 
"correct  statement  of  the  profits,  or  losses, 
as  the  case  may  be,  of  the  copartnership 
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in  the  business,  and  of  the  share  and  in- 
terest now  owned  by  each  partner  in  the 
mill  and  plant,  and  in  any  money  or  fur- 
ther profits,  if  any,  belonging  to  the 
firm."  It  will  be  seen,  therefore,  that  the 
particular  matters  which  are  submitted 
to  the  judgment  of  the  arbitrators,  and 
which  they  are  to  Ascertain  from  the 
books  and  writings  of  the  partnership, 
are  (1)  the  profits  or  losses  of  the  firm : 
(2)  the  share  of  each  partner  iu  the  mill 
and  plant;  and  (3)  other  profits,  if  any,  of 
the  business.  It  was  upon  these  specified 
matters  that  the  arbitrators  were  author- 
ized to  make  an  award.  They  were  not 
invested  with  authority  to  pass  judgment 
upon  any  other  matters  than  those  desig- 
nated. As  these,  and  especially  the  first, 
were  the  particular  matters  about  which 
the  partners  were  unable  to  agree,  and 
which  were  the  cause  of  their  controversy, 
they  were  the  only  matters  that  they  in- 
cluded in  the  submission,  or  upon  which 
they  desired  the  judgment  of  the  arbitra- 
tors. As  an  award  must  be  consonant  to 
the  submission,  it  is  plnin,  tested  by  the 
principles  announced,  that  the  a  ward  can- 
not be  sustained.  There  is  no  attempt  to 
decide  specifically  a  single  one  of  the  mat- 
ters submitted.  The  award,  on  its  face, 
undertakes  to  state  an  account  between 
the  parties,  which  is  a  matter  outside  of 
the  scope  of  the  submission.  The  partic- 
ular matters  were  specified  which  the  ar- 
bitrators were  to  decide,  and  to  enable 
them  to  make  their  findings  upon  them 
the  agreement  required  that  they  should 
examine  the  books  and  accounts  of  the 
partnership,  and  ascertain  aud  state  there- 
from each  of  such  matters,  so  that  either 
party  desiring  to  purchase  the  interest  of 
the  other  should  be  at  liberty  to  do  so  by 
paying  to  the  selling  partner  the  value  of 
his  Interest  as  so  ascertained,  determined, 
und  stated,  or  if  each  partner  should  de- 
sire to  purchsse,  rather  than  sell,  then 
each  should  have  the  privilege  of  bidding 
such  amount  over  and  above  the  valua- 
tion, as  so  ascertained  and  determined, 
etc.,  as  provided  in  the  contract.  The 
award  of  the  arbitrators  defeats  the  op- 
eration of  this  provision,  and  renders  it 
nugatory.  It  is  true  that  the  award 
states  generally  thatthe  business  wascon- 
ducted  at  a  loss,  but  this  conclusion  is  de- 
rived from  stating  an  account  between 
the  partners,  in  order  to  show  the  indebt- 
edness of  the  one  to  the  other,  by  which 
it  appears  that  the  defendant  getn  the  ben- 
efit of  the  sale  of  the  property  under  exe- 
cution at  a  loss  to  the  firm  of  $  1,550.  In 
other  words,  the  arbitrators  charge  the 
firm  with  $5,587  as  the  value  of  the  mill, 
fixtures,  and  live  stock,  and  credited  the 
firm  with  the  sum  of  $1,037  as  the  surplus 
derived  under  the  execution  sule  of  the 
same  upon  the  judgments  aforesaid  for 
about  $300  and  costs,  who  wing  a  loss  of 
9 4,550.  The  injustice  of  this  result  illus- 
trates the  wisdom  of  the  rule  that  the 
award  should  follow  the  submission.  The 
arbitrators  had  nothinig  to  do  with  the 
appraisement  or  estimate  of  the  value  of 
the  mill  property,  but  they  could  not 
state  an  account  between  the  partners, 
and  find  out  what  one  was  indebted  to 
the  other,  without  doing  so.    It  was  the 


consequence  of  undertaking  to  do  what 
they  were  not  authorised  to  .do  under  the 
submission.  The  submission  does  not 
authorise  the  arbitrators  to  state  an  ac- 
count between  the  partners.  The  award 
is  not  consonant  to  the  submission.  It 
omits  to  decide  the  particular  matters 
which  were  submitted,  and  undertakes  to 
decide  another  matter  not  submitted. 
But  conceding,  for  the  purposes  of  the 
case,  thatthe  award  pursues  the  submis- 
sion, it  must  cover  the  issues  involved,  to 
operate  as  a  bar  to  the  suit.  An  award 
which  puts  an  end  to  the  original  contro- 
versy is  a  conclusive  bar  to  an  action  on 
the  original  matter.  It  has  the  same  effect 
as  a  judgment,  and  concludes  the  parties 
to  the  controversy  effectually  from  litigat- 
ing the  same  matters  anew.  It  is  In  the 
nature  of  a  judgment,  and  ought  to  be 
decisive;  for,  if  it  does  not  determine  the 
matter,  it  becomes  the  cause  of  a  new  con 
troversy.  Bac.  Abr.  331 ;  Col«-ord  v.  Fletch- 
er, 50  Me.  398.  "The  decision,  if  valid," 
says  Foster,  J.,  "is  a  judgment,  or  iu  the 
nature  of  a  judicial  decision  rendered  by 
agreement  of  the  parties;  and  it  is  to  be 
enforced  as  if  the  parties  had  agreed, 
witiiout  arbitration,  that  their  rights  ore 
what  the  arbitrators  have  decided." 
Truesdale  v.  Straw,  58  N.H.218.  There  is, 
and  ought  to  be,  no  difference  in  the  effect 
of  an  adjudication,  as  a  bar  to  a  subse- 
quent suit  for  the  same  cause,  whether  it 
is  pronounced  by  judges  selected  by  the 
parties,  or  appointed  by  the  state.  "In 
either  case,"  Gardiner,  C.  J.,  said,  "every 
consideration  of  public  policy  requires 
that,  after  the  parties  have  been  once  ful- 
ly and  fairly  beard, further  litigation  as  to 
the  same  matter  should  cease;  and  no 
satisfactory  reason  can  be  assigned  why  a 
judgment,  as  an  act  by  the  law,  should 
estop  the  parties,  and  an  award,  which  is 
another  name  for  a  judgment,  which  the 
parties  have  expressly  stipulated  should 
be  final  as  to  the  subject  submitted, 
should  not  be  equally  conclusive."  Brazill 
v.  Isbam,  12  N.  Y.  15. 

As  the  award  may  be  relied  upon  when 
it  is  properly  set  up  in  the  answer,  (Martin 
v.  Rexroad,  15  W.  Va.  512,)  it  must  cover 
the  issues  of  the  controversy,  In  order  to 
operate  as  an  estoppel.  The  facts  alleged 
show  that  after  the  suit  was  begun  for  a 
dissolution  and  accounting  of  the  part- 
nership affairs  the  agreement  to  arbitrate 
was  entered  into,  but  that  before  the 
award  was  made  the  mill  and  plant  were 
sold  under  execution,  and  purchased  by 
one  Couycrs,  and  that  after  the  award 
was  made  the  plaintiff  filed  his  supplemen- 
tal complaint,  in  which,  among  other 
things,  he  alleged,  in  effect,  that  at  said 
sheriff's  sale  the  defendant,  intending  to 
cheat  and  defraud  the  plaintiff  out  of  bis 
interest  in  the  mill  property,  confederated 
with  one  Conyers,  and  procured  dim  to 
buy  said  property  in  his  own  name,  but 
for  the  use  of  the  defendant;  that  Conyers 
purchased  the  same  with  the  money  of 
the  defendant,  aud  held  it  for  his  use  and 
benefit;  and  that  thereafter  Conyers,  at 
the  request  of  the  defendant,  and  without 
any  consideration,  transferred  the  title 
and  possession  of  the  property  to  Allord, 
etc.  The  defendant,  after  denying  all  the 
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materia]  allegations,  set  up  the  award, 
to  which  the  demurrer  waa  sustained, 
claiming  that  it  was  conclusive  of  the  suit. 
It  will  be  seen,  therefore,  if  it  be  conceded 
that  the  award  did  follow  the  submission, 
and  was  Intended  to  put  an  end  to  the 
original  controversy,  that  the  additional 
matter  set  up  in  the  supplemental  com- 
plaint exhibits  a  state  of  facts— presen  ts 
an  Issue— not  contemplated  by  the  sub- 
mission, nor  included  in  the  award,  nor 
to  which  the  award  has  any  relevancy. 
The  award  does  not  meet  the  matters  in 
issue  between  the  plaintiff  and  defendant, 
even  if  we  give  It  a  construction  not  war- 
ranted by  its  terms,  and  assume  that  It 
was  Intended  to  settle  the  controversy 
out  of  which  arose  the  suit,  as  originally 
brought.  To  give  it  the  conclusive  effect 
claimed,  we  should  have  to  Ign ore  the  Is- 
sue of  fraud  alleged,  and  render  a  decree 
for  the  amount  found  due  the  defendant 
in  the  award,  which  was  ascertained  in 
disregard  of  the  submission.  In  any 
view,  we  are  unable  to  see  that  any  error 
was  committed  by  the  court  below  in  sus- 
taining the  demurrer. 

Upon  the  merits  it  is  difficult,  as  the  ref- 
eree says,  to  arrive  at  a  true  state  of  the 
facts,  owing  to  the  incomplete  manner  in 
which  the  books  were  kept.  Holding,  as 
we  think  we  ought,  the  defendant  as  trus- 
tee of  the  mill  property,  the  question 
which  has  given  us  the  greatest  difficulty  is 
its  value.  At  the  sheriff's  sale  tho  live 
stock  was  sold  first,  and  then  the  mill 
and  fixtures,  for  the  price  already  stated. 
The  money  received  for  the  live  stock  and 
the  mill  fixtures,  after  paying  the  Judg- 
ment and  costs,  was  paid  over  to  the  de- 
fendant. If  the  defendant  be  given  credit 
for  the  amount  for  which  the  mill  sold, 
and  the  mill  and  plant  he  considered  as 
held  by  him,  the  question  then  arises,  what 
is  its  value?  The  referee  aud  court  below 
.  valued  it  at  f 3,500.  The  books  show  that 
the  mill  and  plant  cost  considerable  more 
than  that  sum,  but  the  mill  has  been  used 
for  some  time,  and  the  live  stock  was  per- 
haps not  so  valuable  as  when  purchased. 
There  is  a  very  great  die  Agreement  among 
the  witnesses  as  to  the  value  of  the  mill 
property.  It  Is  not  possible  to  arrive  at 
an  exact  conclusion,  but  we  think,  taking 
all  matters  Into  consideration,  that  92,- 
500  would  be  its  proper  valuation,  and 
the  sum  with  which  the  defendant  should 
be  charged,  instead  of  $3,500.  The  judg- 
ment will  be  modified  accordingly. 

MOORE,  J.,  did  not  sit  in  this  case. 


,24  Or.  121) 

THE  VICTORIAN. 
SMITH  et  aL  v.  OREGON  SHORT  UNE  & 
U.  N.  RY.  CO. 

(Supreme  Court  of  Oregon.    April  27,  1893.) 

Notice  or  Appeal— Liens  for  Building  Vessels 
—Jurisdiction  or  State  Coubt  —  Limitations 
— Running  Account. 

1.  In  an  action  to  enforce  a  lien  against  a 
vessel,  where  claimant,  to  obtain  its  release, 
files  an  undertaking  with  snreties,  and  judg- 
ment is  rendered  against  claimant,  notice  of 


(Or. 


claimant's  sppeal  need  not  he  sawed  en  the 

sureties,  as  their  interests  are  Identical  with 
claim  ant's. 

2.  The  state  courts  have  jurisdiction  to  en- 
force, by  a  proceeding  in  rem,  liens  given  by  its 
laws  for  materials  furnished  in  constructing 
domestic  vessels,  notwithstanding  Judicial  Act 
1789,  |  9,  giTing  the  United  States  district 
courts  exclusive  Jurisdiction  of  all  maritime 
causes  of  action,  though  such  materials  are  fur- 
nished after  the  vessel  is  launched. 

a  Under  Hill's  Code,  f  8706,  providing 
that  such  action  shall  be  commenced  within  a 
year  after  the  cause  of  action  accrued,  where 
plaintiff  furnished  material  from  time  to  time, 
as  needed,  and  received  several  payments  on 
account,  all  the  items  relate  to  one  transaction, 
and  constitute  a  continuous  account,  regardless 
of  intervening  balances. 

4.  The  proper  mode  to  test  the  sufficiency 
of  a  defense  is  by  demurrer,  and  not  by  motion 
to  strike  it  out  as  frivolous. 

5.  Hill's  Code,  |  3690,  provides  that  every 
domestic  vessel  snail  be  liable  to  a  lien  for  all 
debts  due  to  material  men  for  materials  used 
in  the  building  thereof.  Held,  that  the  material 
men  were  entitled  to  a  lien,  though  the  owner 
had  paid  the  contractor. 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

Action  by  W.  K.  Smith,  A.  T.  Smith,  W. 
V.  Smith,  and  P.  C.  Smith,  doing  business 
under  the  firm  name  of  Smith  Bros.  &  Co., 
against  the  boat  Victorian,  the  Oregon 
Short  Line  &  Utah  Northern  Railway  Com- 
pany, claimant,  to  enforce  a  material 
man's  lien.  From  a  Judgment  for  plain- 
tiffs, claimant  appeals.  Affirmed. 

W.  W.  Cotton  and  Zera  Snow,  for  appel- 
lant. E.  V..  Krouaugh  and  W.  D.  Fenton, 
for  respondents. 

LORD,  C.  J.  This  Is  an  action  brought 
by  the  plaintiffs  against  the  defendant 
boat  Victorian,  under  the  provisions  of 
tho  boat  lien  law,  (section  3690  et  seq.,)  to 
enforce  a  lien  for  materials  alleged  to  have 
been  furnished  by  the  plaintiffs  to  one  J. 
F.  Steffen,  and  to  have  been  used  by  blm 
as  a  contractor  in  the  construction  of  the 
defendant  boat.  Therecord discloses  that 
the  sheriff  of  Multnomah  county  seised  the 
boat,  whereupon  the  Oregon  Short  Line  &. 
Utah  Northern  Railway  Company,  as  de- 
fendant and  claimant,  filed  Its  undertak- 
ing as  provided  by  section  3698  of  Hill's 
Code,  with  D.  P.  Thompson  and  J.  W. 
Troupe  as  sureties,  and  obtained  Its  re- 
lease, and  thereafter  appeared  in  the  ac- 
tion as  such  defendant  and  claimant.  Aft- 
er trial  the  court  rendered  a  Judgment 
against  the  boat  Victorian,  and  also,  un- 
der section  3701  of  Hill's  Code,  against  the 
defendant  company  and  its  sureties  in  the 
undertaking.  From  this  Judgment  the  de- 
fendant company  has  appealed,  but  nei- 
ther D.  P.  Thompson  nor  J.  W.  Troupe 
have  Joined  in  tbe appeal,  nor  has  It  served 
notice  of  such  appeal  upon  them,  or  either 
of  them.  [Tpon  this  state  of  thecase  plain- 
tiffs have  moved  to  dismiss  tbe  appeal,  up- 
on tbe  ground  that  Thompson  and  Troupe 
are  so  connected  in  the  Judgment,  and 
would  beso  affected  by  its  modification  or 
reversal,  that  they  are  as  to  the  plaintiffs 
or  defendants  an  "adverse  party,"  within 
the  meaning  of  tbe  statute  in  relation  to 
appeals,  and  therefore  necessary  parties  to 


Digitized  by  Google 


Or.) 


THE  VICTORIAN. 


give  the  appellate  court  Jurisdiction  to  re- 
vise or  reverse  it.  Our  Code  provides  that 
"any  party  to  a  judgment  or  decree 
*  •  •  may  appeal, "aod  that" the  party 
appealing  is  known  as  the' appellant,' and 
the  adverse  party  as  the 'respondent.'" 
Section  636.  "  Any  party  "  evidently  refers 
to  any  person  who  is  a  party  to  the  ac- 
tion. To  take  an  appeal  it  Is  required 
that  "the  appellant  shall  cause  a  notice 
to  be  served  on  the  adverse  party,  and  file 
the  original,  with  proof  of  service  indorsed 
thereon,  with  the  clerk."  Section  537. 
Who,  then,  is  "an  adverse  party,"  within 
the  meaning  of  these  provisions  of  the  Code, 
upon  whom  the  notice  of  appeal  mast  be 
served  ?  Evidently,  every  party  whose  in- 
terests In  relation  to  the  Judgment  or  de- 
cree appealed  from  is  in  conflict  with  the 
modification  or  reversal  sought  by  the 
appeal.  Such  has  been  declared  to  be  the 
meaning  of  the  words  "adverse  party, "as 
used  in  the  statutes  of  other  states. 
Thompson  v.  Ellsworth,  1  Barb.  Ch.  627; 
Cotes  v.  Carroll,  28  How.  Pr.  436;  Hiscock 
v.  Phelps.  2  Lans.  106;  Wheeler  v.  Harts- 
born,  40  Wis.  96;  Senter  v.  De  Bernal,  38 
Cai.  640;  Llllienthal  v.Caravita,  ir>  Or.  841, 
15  Pac.  Rep.  280.  The  notice  must  be 
served  on  all  parties  whose  interests  are 
adverse  to  the  party  appealing.  The  ques- 
tion, then,  is  whether  Thompson  and 
Troupe,  who  have  not  appealed  from  the 
Judgment,  are  to  be  deemed  adverse  par- 
ties, so  as  to  require  them  to  He  served 
with  notice  of  the  appeal.  They  certainly 
have  no  Interests  in  the  case  which  are  ad- 
verse to,  or  in  conflict  with,  those  of  the 
appellant.  The  Judgment  is  against  them 
and  the  appellant,  as  well  as  the  bout,  for 
a  specific  sura  of  money.  Its  modification 
or  reversal  would  affect  them  precisely  as 
the  appellant,  indicating  that  its  and  their 
interests  are  Identical,  and  not  adverse. 
The  party  interested  in  sustaining  the 
Judgment  or  decree  is  an  adverse  party  to 
the  appellant,  and,  as  such,  is  entitled  to 
notice  of  the  appeal.  Thompson  and 
Troupe  are  not  Interested  in  sustaining, 
but  In  defeating,  the  Judgment,  and  are 
not  parties  whose  interests  are  in  conflict 
with  or  adverse  to  the  party  appealing. 
"Our  Code,"suys  Sanderson,  J.,  allows 
any  and  every  party  who  i3  aggrieved  to 
appeal  without  Joining  any  one  else,  no 
matter  what  may  be  tbo  character  of  the 
Judgment  against  him,  whether  Joint  or 
several,  and  in  this  respect  works  acbange 
from  the  former  practice;  bat  be  is  re- 
quired to  notify  all  other  parties  who  are 
interested  in  opposing  the  relief  which  he 
seeks  by  his  appeal,  if  they  have  formally 
appeared  in  the  action  in  the  court  below, 
or  his  appeal,  as  to  those  not  served,  will 
prove '  Ineffectual,  and  also  as  to  those 
served,  if  the  relief  sought  Is  of  such  a 
character  that  It  cannot  be  granted  as  to 
the  latter  without  being  granted  as  to  tbe 
former  also. "  Senter  v.  De  Bernal,  38  Cal. 
642.  Thompson  and  Troupe  are  not  par- 
ties "who  are  interested  in  opposing  the 
relief  which  the  appellant  seeks  by  bis  ap- 
peal, "and  therefore  it  is  not  required  to 
notify  them.  When,  of  parties  who  are  in- 
terested in  opposing  the  relief  sought  by 
the  appeal,  some  are,  and  others  are  not, 
served,  the  appeal  will  prove  ineffectual 
v.82p.no.l5— 66 


when  the  relief  sought  Is  of  such  character 
that  it  cannot  be  granted  to  those  served 
without  being  granted  as  to  those  not 
served.  As  Thompson  and  Troupe  were 
not  interested  in  sustaining  tbe  Judgment 
from  which  tbe  appeal  is  brought,  they 
are  not  "an  adverse  party,"  within  the 
meaning  of  the  statute,  and  consequently 
are  not  entitled  to  notice  of  appeal. 

Tbe  next  objection  involves  tbe  right  of 
tbe  court  to  enforce  the  lien  by  a  proceed- 
ing in  rem.  It  is  founded  upon  the  as- 
sumption that  tbe  lien  sought  to  be  en- 
forced  arose  oat  of  a  maritime  contract, 
and  constituted,  therefore,  a  maritime 
cause  of  action.  By  the  ninth  section  of 
the  Judicial  act  of  1789  tbe  district  courts 
of  tbe  United  States  are  invented  with  the 
exclusive  Jurisdiction  of  all  maritime 
causes  of  action,  saving  to  suitors  in  all 
cases  tbe  right  of  the  common-la  w  remedy 
where  the  common  law  is  competent  to 
give  it.  Tbe  contention  is  that  tbe  com- 
mon-law remedy  thus  saved  to  suitors 
does  not  ex  tend  to  the  enforcement  of  liens 
by  a  proceeding  in  rem,  and  consequently 
that  a  cause  of  action  arising  out  of  a 
maritime  contract  belongs  exclusively  to 
the  admiralty  Jurisdiction.  Tbe  action 
was  brought  under  section  3690,  to  enforce 
a  lien  on  tbe  boat  Victorian  for  materials 
alleged  to  have  been  furnished  and  used 
by  tbe  contractor  in  the  construction  of 
such  boat.  The  findings  show  that  tbe 
boat  was  launched  before  it  was  com- 
pleted, and  some  of  such  materials  were 
furnished  and  used  after  It  was  launched, 
but  before  it  was  completed.  When  the 
action  was  commenced,  the  boat  bad  not 
been  enrolled  or  licensed,  though  applica- 
tion had  been  made  to  the  proper  author- 
ities to  have  it  enrolled  and  licensed  under 
tbe  name  "  Victorian. "  Tbe  lien  given  un- 
der our  subdivision  2  of  section  3690  in  al- 
most identical  with  that  given  under  sec- 
tion 14  of  the  Massachusetts  statute,  and 
under  either  statute  such  lien  may  be  en- 
forced by  a  proceeding  in  rem.  In  Atlan- 
tic Works  v.  The  Glide,  (Mass.)  33  N.  E. 
Rep.  163,  (recently  decided,)  tbe  Jurisdic- 
tion of  tbe  courts  of  a  state  to  enforce 
liens  by  a  proceeding  in  rem  for  labor  and 
materials  furnished  in  repairing  domestic 
vessels  was  thoroughly  examined  and  up- 
held. As  Hie  court  was  divided,  the  case 
is  especially  valuable  in  presenting  the  au- 
thorities, and  the  reasons  for  and  against 
tbe  exercise  of  such  jurisdiction  by  state 
courts.  But  we  are  not  concerned  with 
the  validity  of  the  jurisdiction  where  it  is 
exercised  to  enforce  a  lien  for  labor  or  ma- 
terials furnished  in  repuirlng  domestic  ves- 
sels. As  Field,  J.,  said :  "  We  do  not  find 
it  necessary  to  determine  whether,  under 
the  existing  decisions  of  tbe  supreme  court 
or  the  United  States,  and  the  existing  ad- 
miralty rules,  this  court  has  jurisdiction 
to  enforce  a  lien  created  by  tbe  statutes  of 
tbe  state  for  materials  used  or  labor  per- 
formed in  repairing  a  domestic  vessel." 
McDonald  v.  The  Nimbus,  137  Mass.  363. 
It  may  be  conceded  that  the  weight  of 
Judicial  authority  is  opposed  to  tbe  exer- 
cise of  such  Jurisdiction  by  the  state  courts 
In  cases  of  that  kind,  without  affecting  the 
validity  of  its  exercise  incases  of  this  kind, 
unless  tbe  provisions  in  relation  to  them, 
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contained  in  the  statute,  are  bo  insepa- 
rably connected  that  one  cannot  stand 
without  the  other.  But  this  Is  hot  so. 
The  lien  given  for  materials  furnished  or 
labor  done  in  repairing  vessels  Is  distinct 
and  separate  from  those  given  for  the 
building  or  construction  of  vessels,  and  a 
denial  of  the  power  of  the  court  to  enforce 
a  lien  In  the  first  rase  in  no  way  involves 
or  affects  the  power  of  thoconrt  to  enforce 
the  lien  in  the  latter.  In  Sheppard  v. 
Steele,  48  N.  Y.  56.  the  lien,  aud  its  enforce- 
ment in  the  state  courts, for  materials  fur- 
nished in  the  construction  of  a  boat,  was 
upheld,  notwithstanding  previously  in 
The  Josephine,  39  N.  Y.  19,  the  enforcement 
of  a  lien  for  supplies  furnished  a  domestic 
vessel  at  her  home  port  was  denied,  and 
the  same  statute  in  that  regard  declared 
to  be  void,  upon  the  ground  that  these 
different  matters,  although  contained  in 
the  same  statute,  were  not  so  blended,  or 
one  so  dependent  on  the  other,  as  to  ren- 
der the  whole  statute  inoperative  or  void. 
Nor  will  we  assume  that  a  statute  is  void 
in  part  in  order  to  defeat  a  right  involved 
under  another  part.  We  regard  the  act 
and  its  amendment  as  one  statute.  We 
test  the  right  claimed  under  it  by  viewing 
the  statute  as  a  whole.  We  construe  them 
together  as  one  statute.  That  a  statute 
which  gives  a  lien  upon  vessels  and  fur- 
nishes a  "means  of.  enforcing  it,  in  cases  of 
contracts  not  maritime,  is  valid,  is  not 
now  open  toquestion;  and  that  contracts 
for  the  building  of  vessels  or  ships,  or  for 
labor  performed  or  materials  furnished  in 
their  construction,  are  not  maritime  con- 
tracts, and  not  cognizable  in  admiralty,  Is 
affirmed  by  the  whole  current  of  judicial 
authority,  both  federal  and  state.  In 
Roach  v.  Chapman,  22  How.  129,  the  suit 
was  brought  to  enforce  a  claim  for  n  part 
of  the  price  of  machinery  furnished  in  the 
construction  of  a  steamboat,  and  it  was 
held  that  the  contract  out  of  which  the 
claim  arose  was  not  maritime.  Mr.  Jus- 
tice Grier,  in  delivering  the  unanimous 
opinion  of  the  court,  said:  "A  contract 
for  building  a  ship,  or  supplying  engines, 
timber,  or  other  material  for  her  construc- 
tion, is  clearly  not  a  maritime  contract. 
Any  former  dicta  or  decisions  which  seem 
to  favor  a  contrary  doctrine  were  over- 
ruled by  this  court  In  People's  Ferry  Co.  v. 
Beers,  20  How.  393. "  The  Belfast,  7  Wall. 
(524;  Edwards  v.  Elliott,  21  Wall.  553;  The 
Orpheus,  2  Cliff.  29:  The  Norway,  3  Beu. 
165;  Smith  v..  The  Royal  George,  1  Woods, 
293.  In  The  Busteed,  100  Mass.  409,  under 
a  statute  like  our  own,  Foster,  J.,  said: 
"The  statutes  of  this  commonwealth,  giv- 
ing a  lien  on  a  ship  or  vessel  for  labor  per- 
formed and  materials  furnished  in  its  con- 
struction, are  regurded  by  this  court  as 
constitutional  and  valid  enactments,  and 
have  been  recognized  to  beso  in  numerous 
decisions."  Sinton  v.  The  Roherts,34  Iud. 
448;  Sheppard  v.  Steele,  43  N.  Y.  52;  Thor- 
sen  v.  The  Martin,  26  Wis.  488;  Scull  v. 
Shakespear,75Pa.  St.  305;  Edwards  v.  El- 
liott, 34  N.  J.  Law,  99.  So  that  we  reach 
the  question  which  we  are  required  to  de- 
cide, holding,  at  least,  that  the  statute  is 
valid  and  operative  in  so  far  as  it  gives  a 
lien  for  labor  performed  or  materials  fur- 
nished in  the  construction  of  ships  or  ves- 


sels, and  provides  for  its  enforcement  by 
a  proceeding  in  rem. 

The  inquiry  then  is  whether,  npon  the 
facts,  thecontract  is  maritime.  If  it  is.  the 
cause  of  action  arising  out  of  it  falls  with- 
in the  exclusive  Jurisdiction  of  the  admi- 
ralty courts.  On  the  other  hand,  if  the 
contract  out  of  which  the  cause  of  action 
arose  is  not  a  ma ritlroecon  tract,  thecause 
is  one  of  which  the  admiralty  courts  have 
no  jurisdiction.  The  fact  that  some  of  the 
materials  were  furnished  after  the  boat 
was  launched  and  afloat  is  the  only  cir- 
cumstance that  can  be  relied  upon  toclass 
the  contract  as  maritime.  This  is  upon 
the  hypothesis  that  the  materials  fur- 
nished after  a  boat  or  vessel  is  afloat, 
though  for  Its  completion,  make  the  con- 
tract maritime,  and  consequently  that  the 
contract  is  not  to  be  performed  on  land. 
It  is  true  that  contracts  relating  to  com- 
merce and  navigation  are  classed  as  mar- 
itime contracts;  hut  the  simple  fact  that 
an  incomplete  or  unfinished  vessel  has  been 
launched  into  the  water  when  a  contract 
relating  to  her  completion  is  made,  in  no 
way  fixes  or  determines  its  character.  In 
such  case  the  work  performed  or  the  mate- 
rials furnished  Is  in  constructing  the  boat 
or  vessel,  and  to  bring  ber  into  existence 
as  a  complete  entity.  There  is  a  marked 
difference  between  furnishing  materials  to 
a  vessel  already  in  existence,  or  to  fur- 
nish thorn  to  bring  ono  into  existence. 
The  latter  are  for  her  construction,  and 
the  contract  is  not  maritime.  The  idea  is 
that  the  vessel,  when  completed,  will  be 
used  for  maritime  purposes,  but  until  then 
she  is  in  the  process  of  construction, — a 
structure  under  state  control, — and  a 
claim  for  materials  furnished,  though  nhe 
may  be  afloat,  is  not  maritime, but  a  land 
contract.  The  fact,  therefore,  that,  the 
work  was  done,  or  the  materials  were  fur- 
nished, after  the  vessel  was  launched,  doe? 
not  per  se,  as  the  cases  show,  render  the 
contract  maritime.  In  Wilson  v.  Law- 
rence, 82  N.  Y.  411,  the  vessel  was  launched 
before  it  was  completed,  and  thereafter 
the  plaintiff  contracted  to  furnish  her  with 
sails,  as  a  part  of  and  to  complete  the 
work  of  construction.  The  question  was 
whether  the  furnishing  of  sails  after 
launching  was  a  land  contract  or  purely 
maritime.  The  court  held  that  it  was  a 
land  contract,  and  that  thd  Hen  attached. 
Finch,  J., said :  "It  is  doubtless  true  that, 
before  launching,  the  contracts  for  con- 
struction are  more  easily  and  strongly 
shown  to  be  land  contracts,  but  no  case 
holds  that  the  work  of  building  or  con- 
structing a  vessel  cannot  proceed  after 
the  launch.  Indeed,  no  case  could  bold 
that,  for  it  is  purely  a  question  of  fact.  A 
vessel  may  be  unfinished  when  lannched, 
and  the  work  of  building  may  continue 
while  she  is  In  the  water.  *  *  *  In 
Roach  v.  Chapman,  supra,  the  court  held 
that  'a  contract  for  building  a  ship,  or 
supplying  engines,  timber,  or  other  ma- 
terial for  ber  construction,  is  clearly  not  a 
maritime  contract.'  If  an  engine  is  an  es- 
sential part  of  the  construction  of  a  vessel 
propelled  by  steam,  why  are  not  the  satis 
an  essential  part  of  the  construction  of  a 
sailing  vessel.  Is  the  ship,  without  these 
necessary  aids,  any  more  built  or  con- 
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■true ted  In  tbe  one  case  than  the  other? 
•  •  •  We  are  sa  Mined  that  the  contrast 
In  this  case  was  a  land  contract,  and  that 
tbe  lien  attached."  In  McDoaald  ▼.Nim- 
bus, 137  Mass.  360,  Field,  J.,  said :  "The 
facta  show  that  tbe  materials  furnished  In 
tbifl  case  wer*  furaished  In  the  construc- 
tion of  the  vessel.  She  was  not  so  far 
constructed  as  to  be  fitted  for  sea,  and 
used  as  a  commercial  vessel  after  her  ar- 
rival In  Gloucester."  Baisley  v.  The  Odo- 
rflla,121Pa.St.233,15Atl.Rep.521.  In  The 
Iosco,  1  Brown,  Adm.  495,  a  boll  complet- 
ed at  tbe  place  of  launching  received  a 
small  cargo  of  flour  as  ballast,  was  towed, 
with  her  spars  on  deck,  to  another  port, 
where  her  masts  were  stepped  and  the 
vessel  put  in  condition  for  navigation; 
and  It  was  held  that  the  work  was  done 
in  tbe  building  of  a  vessel,  and  that  ad- 
miralty has  no  Jurisdiction.  Mr.  Justice 
Ixingyear  said :  "What  libelants  did  and 
furnished  was  clearly  by  way  of  complet- 
ing the  construction  of  the  vessel,  and  con- 
stituted in  no  sense,  within  the  meaning 
of  tbe  maritime  law,  repairs  and  mate- 
rials, and  for  which,  by  that  law,  an  ac- 
tion in  rem  will  lie.  It  makes  no  difference 
that  the  vessel  was  in  tbe  water.  It  Is  al- 
ways tbe  case  tbat  a  portion  of  the  con- 
struction of  a  vessel  Is  done  after  she  has 
been  pat  in  tbe  water.  Neither  is  there 
anything  In  the  position  of  libelants'  ad- 
vocate that  tbe  schooner  had  to  all  in- 
tents and  purposes  assumed  the  position 
and  liabilities  of  a  vessel,  by  taking  in  and 
transporting  freight  on  her  trip  from  Ala- 
baster to  Bay  City,  and  that  therefore 
what  was  done  and  furnished  to  and  for 
ber  at  tbe  latter  place  by  libelants  must 
be  deemed  as  repairs,  etc.  The  undisputed 
testimony  Is  tbat  the  flour,  etc.,  were 
taken  as  ballast.  But,  even  If  this  were 
otherwise,  the  position  could  not  be  main- 
tained, because  It  clearly  appears  that  the 
vessel  was  not  so  far  completed  at  the 
time  as  to  enable  ber  to  discharge  the 
functions  for  which  she  was  intended,  and 
tbat  the  sole  purpose  of  the  trip  was  to 
avail  ber  owners  of  the  greater  facilities 
of  Bay  City  to  complete  her  construction, 
.  and  that  the  taking  on  of  the  flour,  etc., 
was  a  barely  incidental  matter."  In  The 
Count  De  Lesseps,  17  Fed.  Rep.  461,  tbe 
claim  was  for  materials,  consisting  of  a 
derrick,  buckets,  and  other  dredging  ma- 
chinery furnished  at  Philadelphia,  after 
the  vessel  bad  been  towed  from  New  Jer- 
sey, where  she  bad  been  built,  and  to  fit 
out  the  vessel  for  an  intended  voyage  to 
Panama;  and  it  was  held  that  they  were 
furnished  in  the  original  construction  of 
the  boat.  The  Pacific,  9  Fed.  Rep.  124; 
Collis  v.  Coernlne,  7  Amer.  Law  Reg.  5; 
Smith  v.  The  Royal  George,  1  Woods,  293; 
The  Norway, 3 Ben.  163.  Thesecases  show 
that  a  claim  for  work  done  or  materials 
furnished  in  tbe  building  or  original  con- 
struction of  a  vessel  is  not  a  maritime  con- 
tract, and  tbat  admiralty  bas  no  Juris- 
diction. The  claims  are  not  maritime 
when  they  are  for  original  construction  or 
equipment,  whether  or  not  the  boat  has 
been  launched.  It  is  the  usual  mode.  In 
the  building  of  steamers,  to  build  tbe  hull, 
and  to  place  tbe  engines,  boilers,  and  ma- 
chinery in  It  after  the  launching,  so  as  to 


avoid  tbe  additional  weight  of  the  ma- 
chinery In  tbe  processof  launching.  When 
tbe  work  done  or  the  materials  furnished 
are  used  In  the  construction  of  the  vessel, 
and  to  bring  her  Into  existence  as  an  en- 
tity, the  claim  does  not  arise  out  of  a  mar- 
itime contract,  and  it  la  competent  for 
the  state  courts  to  enforce  it  by  a  pro- 
ceeding in  rem. 

The  next  objection  Involves  the  statute 
of  limitations.  Section  3706  provides  tbat 
"all  actions  against  a  boat  or  vessel 
under  tbe  provisions  of  this  title  shall  be 
commenced  within  one  year  after  the 
cause  of  action  accrued."  The  record  dis- 
closes that  the  defendant  reserved  excep- 
tions to  all  evidence  relating  to  materials 
furnished  and  used  in  tbe  vessel  more  than 
a  year  prior  to  the  commencement  of  tbe 
action.  Tbe  contention  is,  .an  to  such 
items,  the  cause  of  action  accrued  more 
than  one  year  prior  to  its  commencement, 
and  therefore,  within  section  8706,  supra, 
the  plaintiff  bad  no  lien  as  to  such  items, 
or  a  cause  of  action  upon  them.  Tbe  facts 
show  that  the  plaintiff  furnished  the  ma- 
terial, from  time  to  time,  as  it  was  needed 
for  use  In  tbe  construction  of  the  boat, 
and  tbat  there  were  several  payments 
made  on  the  account  during  the  Interim. 
Tbe  mode  of  dealing  between  tbe  parties 
indicates  a  running  account  during  the 
process  of  the  building  of  the  boat.  Each 
item  was  added  to  tbe  account  at  inter- 
vals, according  as  it  was  ordered  and 
furnished,  and  tbe  aggregate  of  items  so 
furnished  constitutes  the  claim,  less  tbe 
credits,  for  the  materials  furnished  in  the 
construction  of  the  boat.  The  claim  was 
a  running  account  for  materials  which 
passed  into  tbe  vessel  permanently  during 
tbe  progress  of  its  construction.  All  tbe 
items  in  tbe  account  relate  to  one  transac- 
tion,—the  building  of  tbe  boat,— and  con- 
stitute it  a  continuous  account,  regardless 
of  intervening  balances.  In  such  case  it 
seems  to  us  tbat  tbe  furnishing  of  the  ma- 
terials should  be  deemed  a  continuous 
account,  rather  than  as  Independent 
transactions.  It  is  different  when  the 
various  transactions  are  separate  and 
independent,  and  tbere  are  payments  of 
some  one  or  more  of  tbem  without  regard 
to  the  others.  To  sustain  tbe  contention 
of  tbe  defendant,  we  must  consider  each 
Item  In  tbe  account  as  a  separate  and  dis- 
tinct transaction,  constituting  an  Inde- 
pendent cause  of  action,  and  necessitat- 
ing its  commencement  against  tbe  boat, 
in  order  to  save  tbe  Hen,  within  one  year 
after  tbe  sale  of  each  Item,  notwithstand- 
ing the  items  In  the  account  were  for 
materials  furnished  for  tbe  same  general 
purpose,  namely,  the  construction  of  the 
boat,  and  stand  related  to  it  as  one 
transaction.  Nor  do  we  think  tbere  is 
anything  in  The  City  of  Salem,  31  Fed.  Rep. 
616,  In  conflict  with  this  doctrine.  Tbe 
language  of  Mr.  Justice  Deady  tbat 
"  whenever  a  check  or  order  of  the  owners 
was  paid,  under  tbe  statute  giving  a  lien, 
such  payment  constituted  a  cause  of  ac- 
tion, and,  unless  asserted  or  enforced 
within  a  year,  the  Hen  is  lost,"  indicates 
that  be  regarded  such  payment  as  a  sep- 
arate and  distinct;  transaction.  The 
statement  of  facts  Is  meager,  and  this  in- 
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ference  la  more  reasonable  tban  the  other. 
This  result  Is  decisive  of  other  objections 
that  were  raised  under  section  3706,  supra, 
and  eliminates  their  consideration  from 
the  case. 

The  next  objection  relates  to  errors  as- 
signed in  striking  out  on  motion  portions 
of  the  second  amended  answer.  So  far  as 
the  motion  went  to  matters  already  In 
Issue  by  the  denials  In  the  answer,  there 
was  no  error.  The  grounds  of  the  motion 
were  that  the  answer,  In  the  particular 
specified,  was  sham,  frivolous,  and  irrele- 
vant. The  provisions  of  the  Code  in  ref- 
erence to  such  motions  are  found  in  sec- 
tions 75  and  85  of  Hill's  Compilation.  Of 
two  separate  defenses  contained  in  the 
auswer,  one  is  alleged  as  a  defense,  and 
the  other  an  a  partial  defense,  to  the 
cause  of  action.  The  first  was  struck  out, 
as  appears  from  the  motion,  on  the 
ground  that  "the  matters  and  things 
therein  alleged  are  sham,  frivolous,  irrele- 
vant, and  immaterial,  and  do  not  consti- 
tute a  defense  orcounterclaim  tothe  cause 
of  action;"  and  the  second  was  struck 
out  for  like  reasons.  The  error  com- 
plained of  is  that  the  motion  was  used  to 
test  the  sufficiency  of  these  defenses  In- 
stead of  a  demnrrer.  Counsel  for  the 
plaintiffs  concede  that.  If  the  defenses 
named  had  been  separately  pleaded,  and 
had  been  complete  in  themselves,  the  bet- 
ter practice  would  have  been  to  reach  the 
objection  by  a  demurrer.  It  Is  Insisted, 
however,  that  if  the  defenses  stricken  out 
In  the  answer  failed  to  state  facts  consti- 
tuting a  defense,  partial  or  otherwise,  the 
defendant  claimant  has  sustained  no  prej- 
udice, and  that  the  proof  of  them  could 
not  make  a  defense.  There  can  be  no 
doubt  that  the  object  of  a  motion  to 
strike  out  is  not  to  perform  the  office  of  a 
demurrer.  There  are  many  decisions  to 
the  effect  that  an  answer  may  he  insuffi- 
cient in  form  or  substance  without  being 
frivolous.  To  be  frivolous  It  must  appear 
so  lncontrovertlbly  from  the  mere  reading 
or  bare  statement.  If  an  argument  is 
required  to  show  that  the  pleading  is 
bad,  It  is  not  frivolous.  Ryan,  C.  J.,  said : 
"  When  it  needs  argument  to  prove  that 
an  answer  is  frivolous,  it  is  not  frivolous, 
and  should  not  he  stricken  out.  To  war- 
rant this  summary  mode  of  disposing  of 
the  defense,  the  mere  reading  of  the  plead- 
ing should  be  sufficient  to  disclose,  with- 
out debate  and  be.vond  doubt,  that  the 
defense  Is  sham  and  Irrelevant.  Cottrill 
v.  Cramer,  40  Wis.  555.  So,  too,  it  is  held 
that,  where  there  Is  a  semblance  of  a  cause 
of  action  or  defense  set  up  in  the  pleading, 
Its  sufficiency  cannot  be  determined  on 
motion  to  strike  it  out  as  redundant  or 
irrelevant.  In  Walter  v.  Fowler,  85  N.  Y. 
621,  it  is  said :  "There  is  a  semblance  of  a 
cause  of  action  stated  in  the  answer. 
Whether  It  was  a  valid  counterclaim, 
witnin  the  Code,  Is  a  question  which 
should  be  determined  either  by  demurrer 
or  by  motion  on  the  trial,  and  not  by  a 
summary  motion  to  strike  it  out  as  re- 
dundant or  irrelevant.  The  two  remedies 
are  not  concurrent."  And  again:  "It 
may  very  well  be  that  this  constitutes  in 
law  no  defense,  but  the  sufficiency  of  a 
defense  cannot  be  determined  on  a  mo- 


tion to  strike  out  a  pleading.  To 
reach  such  a  defect  is  the  appropriate 
office  of  a  demurrer."  It  must  be  con- 
ceded, then,  that  the  proper  mode  to  test 
the  sufficiency  of  a  cause  of  action  or  de- 
fense is  by  demurrer.  Nor  is  there  any 
doubt  but  that  the  rule  should  be  en- 
forced, unless  it  is  manifest  that  the  de- 
fense, upon  its  face,  Is  clearly  insufficient 
In  law,  and  can  serve  no  other  purpose 
than  to  delay  the  litigation.  We  Hre  un- 
willing to  say  that  the  bare  inspection  of 
these  defenses  In  the  answer  warrants  uss 
In  declaring  them  to  be  frivolous,  but  we 
are  satisfied  that  they  are  untenable,  and 
plainly  so.  The  motion  has  been  treated 
as  a  demurrer,  and  so  argued  to  us,  and 
it  will  only  unnecessarily  prolong  the  liti- 
gation for  us  to  delay  our  decision.  In 
▼lew  of  these  considerations,  we  have 
concluded  It  is  belter  to  treat  the  motion 
as  a  demurrer,  and  pass  upon  the  defenses 
with  the  hope  that  our  decision  may  not 
lead  to  any  relaxation  of  the  proper  prac- 
tice In  such  cases. 

Our  statute1  provides  that  "every  boat 
or  vessel  •  *  •  constructed  in  this 
state  *  •  *  shall  be  liable  and  subject 
to  a  lien  •  •  *  for  all  debts  due  to  per- 
sons by  virtue  of  a  contract,  express  or 
Implied,  with  the  owners  of  a  boat  or 
vessel,  or  with  the  agents,  contractors, 
or  subcontractors  of  such  owner,  or  any 
of  them,  or  with  any  person  having  them 
employed  to  construct  •  *  *  such  boat 
or  vessel,  on  account  of  labor  due  or  ma- 
terials furnished  by  mechanics,  tradesmen, 
or  others,  in  the  building  *  •  *  such 
boat  or.  vessel."  The  contract  of  the 
owner  with  the  contractor  necessarily 
authorizes  the  contractor  to  procure  ma- 
terials to  construct  the  boat.  This  being 
so,  he  was  authorised  to  contract  with 
the  plaintiffs  to  furnish  the  material  nec- 
essary to  be  used  In  the  construction  of 
the  boat.  The  plaintiffs  allege  that  they 
furnished  materials  at  the  instance  of 
the  contractor,  which  were  used  in  the 
construction  of  the  boat,  and  thereby  ac- 
quired a  lien  thereon  for  the  amount  speci- 
fied. The  defendant  seeks  to  defeat  the 
lien  by  alleging  that  it  was  agreed  be- 
tween the  company  and  Steffen  by  the  con- 
tract that  it  should  pay  to  him  a  certain 
sum  therein  named  for  all  the  work  done 
and  materials  furnished  in  the  construc- 
tion of  the  hull  of  the  steamboat,  and 
that  "such  amount  should  be  In  full  of  all 
claims,  of  any  kiud  whatsoever,  against 
the  hull  of  the  said  boat. "  It  Is  also  alleged 
that  payments  were  made  to  the  con- 
tractor as  provided  in  the  contract,  and 
that  there  was  nothing  due  him  at  the 
lime  of  the  commencement  of  the  action. 
It  is  claimed  that  the  allegation  that  It 
was  a  part  of  the  contract  that  the  pay- 
ments so  made  should  be  in  full  of  all 
claims  of  any  kind  whatsover  Is  fatal  to 
the  lien  of  the  plaintiffs.  The  statute 
gives  the  lien  upon  furnishing  the  mate- 
rials, as  a  means  of  securing  payment 
therefor.  The  language  is  that  the  "boat 
shall  be  liable  and  subject  to  a  Hen  "  for  a 
debt  due  the  materiul  man  by  virtue  of  a 
contract,  express  or  implied,  with  the 


'Hill's  Code,  |  3690. 


Digitized  by  Google 


Or.) 


EXON  o.  DANCKE. 


1045 


contractor  on  account  of  materials  fur- 
nished in  the  building  of  such  boat.  The 
intent  of  the  legislature  that  the  material 
man  shall  have  a  lien  on  the  boat  or  vessel 
is  plainly  and  definitely  declared ;  nor  Is 
there  any  suggestion  of  Implied  conditions 
or  limitations  to  the  right  of  lien  as  thus 
given.  Uenre,  as  Barclay,  J.,  well  said, 
"We  have  no  right  to  assume,  without 
more,  that  the  statute  thereby  meant  to 
say  that  such  a  lien  should  only  exist 
when  the  owner  bad  not  fully  paid  the 
contractor,  and  in  no  wise  for  more  than 
the  original  contract  price."  Henry  & 
Coats  worth  Co.  v.  Evans,  97  Mo.  47, 10  8. 
W.  Rep.  »68.  The  Hen  is  an  incident  which 
the  law  attaches  to  the  transaction,  and 
can  only  be  waived  or  discharged  by  an 
agreement  or  understanding  to  that  effect 
on  the  part  of  the  person  entitled  to  it. 
In  The  City  of  Salem.  7  Sawy.  4H1, 10  Fed. 
Hep.  848,  Mr.  Justice  Deady,  in  construing 
this  Identical  statute,  said:  "It  matters 
not,  so  far  as  the  claims  of  the  libelants 
•ire  concerned,  what  controversy  exists 
between  Steffen  and  his  contractors,  or 
how  the  respondent  is  Involved  in  it, 
whether  as  garnishee  or  otherwise.  If 
they  performed  the  work  on  the  respond- 
ent's boat,  as  they  allege  they  did,  they 
have  a  lien  thereon  for  its  value,  irrespec- 
tive of  the  state  of  the  accounts  between 
him  and  Steffen,  and  are  entitled  to  main- 
tain this  suit  to  establish  their  claim,  and 
enforce  such  lien  by  the  sale  of  the  boat." 
The  statute  makes  the  boat  liable  to  the 
Hen  of  the  laborer  or  material  man,  if  he 
complies  with  the  statute,  notwithstand- 
ing the  owuer  has  paid  the  contractor. 
In  Atwood  v.  Williams,  40  Me.  409,  the 
laborer's,  lien  was  enforced,  though  the 
contractor  had  been  previously  paid. 
"The  aim  of  the  law,"  as  Barclay  J.,  said, 
"is  to  protect  those  whose  material  or 
labor  has  enhanced  the  value  of  property, 
ugainst  the  business  misfortunes  or  pos- 
sible frauds  of  any  middleman,  at  whose 
Instance  they  furnished  the  same.  It  is 
made  the  Interest  of  the  owner,  for  the 
protection  of  his  property  from  liens,  to 
nee  that  all  valid  debts  of  that  nature  are 
discharged  by  those  who  Incur  them.  The 
lawmakers  considered  that,  with  the  exer- 
cise of  ordinary  prudence,  the  owner  would 
be  in  a  better  position  to  guard  against 
loss  under  this  law  than  subcontractors 
would  be  without  the  law.  The  owner 
may  stipulate  with  the  contractor  to  defer 
bis  payment  until  the  time  has  passed  for 
filing  other  liens,  or  to  pay  the  subcon- 
tractors himself,  or  he  may  take  security, 
or  any  other  suitable  steps  that  circum- 
stances may  require,  for  the  protection  of 
himself,  and  of  those  whose  labor  and 
materials  enter  into  the  building,  upon  Its 
credit."  Ainslie  v.  Kohn,  16  Or.  371,  19 
Pnc.  Rep.  97;  Laird  v.  Moouan,  32  Minn. 
858.  20  N.  W.  Rep.  354;  Lonkey  v.  Cook, 
15  Nev.  68:  Albright  v.  Smith,  (S.  D.)  51 
N.  W.  Rep.  590;  Bardwell  v.  Mann,(Mlnn.) 
48  N.  W.  Rep.  1120;  Lumber  Co.  v.  Mc- 
Chesney,  (Wash.)  21  Puc.  Rep.  198.  These 
authorities  lead  to  the  conclusion  that  la- 
borers or  material  men  are  not  affected 
by  the  state  of  the  account  between  the 
owner  and  contractor. 
The  Judgment  Is  affirmed. 


CM  Or.  110) 
BXON  v.  DANCKB  et  aL  • 
(Supreme  Court  of  Oregon.    April  2Y,  1898.) 

Bona  Fide  Forcbasbrs— Deed  Absoluts  in 
Fokh — Recording  Defeasance. 
Hill's  Ann.  Laws,  5  3029,  provides  that 
when  a  deed  purports  to  be  an  absolute  convey- 
ance, but  is  made  defeasible  by  a  deed  of  de- 
feasance, the  original  conveyance  shall  not  be 
defeated,  as  against  any  person  other  than  the 
maker  of  the  defeasance,  or  his  heirs,  without 
actual  notice  thereof,  unless  such  instrument 
shall  have  been  recorded.  ffeW,  that  the  contin- 
ued possession  by  the  grantor  of  land  was  not 
notice  of  .an  unrecorded  defeasance  held  by  him. 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Suit  by  Hannah  C.  Exun  against  Michael 
Dancke  and  another  to  declare  a  deed  a 
mortgage,  and  for  leave  to  redeem.  From 
a  judgment  for  defendants,  complainant 
appeals.  Affirmed. 

Caples  &  Allen,  for  appellant.  Klllln  & 
Thomas  and  R.  S.  Strahau,  for  respond 
ents. 

BEAN,  J.  This  Is  a  suit  to  declare  a 
deed  absolute  in  form  a  mortgage,  and  for 
leave  to  redeem.  The  facts  are  that  on 
April  30, 1885,  H.  C.  Carmack,  John  Ken 
worthy,  C.  C.  Hall,  and  John  S.  Simmons, 
at  the  request  of  John  Ezon,  the  husband 
of  plaintiff,  borrowed  of  the  First  National 
Bank  of  East  Portland,  on  their  Individ 
ual  note,  the  sum  of  $1,050,  and  delivered 
the  same  to  Exon,  to  enable  him  to  pay 
off  and  discharge  certain  indebtedness  of 
his,  then  due  and  owing.  In  order  to  se- 
cure and  save  them  harmless  from  any 
loss  by  reason  of  having  glveu  this  note, 
the  plaintiff  and  her  husband  made,  exe- 
cuted, and  delivered  to  them  a  warranty 
deed  for  the  premises  In  controversy,  be 
longing  to  plaintiff,  and  upon  which  then- 
was  at  the  time  a  mortgage  for  about 
$1,200  in  favor  of  one  Pearcy,  which  deed 
was  duly  recorded  in  the  records  of  the 
proper  county.  At  the  time  of  the  execu- 
tion and  delivery  of  the  deed,  Carmack, 
Kenworthy,  Hall,  and  SiminonB  executed 
and  delivered  to  John  Exon,  the  husband 
of  plaintiff,  a  defeasance,  or  instrument  in 
writing,  by  the  terms  of  which  they  agreed 
that  in  the  event  of  Exon's  paying,  or 
causing  to  be  paid,  their  said  note  and  in- 
terest according  to  its  terms,  all  taxes  as- 
sessed on  the  land,  and  in  all  things  save 
them  harmless  by  reason  of  making  the 
note,  they  would  reconvey  the  premises  to 
Exon  or  his  assigns,  but  this  defeasance 
was  not  recorded.  The  plalutiff  remained 
In  the  open,  exclusive,  and  notorious  pos- 
session of  the  premisesfrora  tbedateof  the 
deed  until  the  27th  of  September,  18S6, 
when,  the  note  to  the  bank  not  having 
been  paid,  Kenworthy  and  his  associates 
sold  and  conveyed  the  property  to  the  de- 
fendant Michael  Dancke  for  the  sum  of 
$2,700  in  cash,— that  being  the  best  sum 
obtainable  therefor,— and  which  they  ap- 
plied In  payment  of  the  note  to  the  bank, 
the  first  mortgage  on  the  property,  and 
delivered  the  sutplus  to  the  plaintiff's  son, 
for  her  use  and  benefit;  and,  on  the  26tb 
of  the  following  month,  Dancke  took  pos- 
session of  the  property,  and  has  continued 
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to  live  upon  and  occupy  the  same  ever 
since. 

Assuming,  bat  without  deciding,  that 
the  conveyance  from  plaintiff  and  her  hus- 
band to  Ken  worthy  and  his  associates,  as 
between  themselves,  was  a  mortgage, and 
not  a  conditional  deed,  we  shall  proceed 
toexamlne  the  only  question  we  deem  ma- 
terial in  the  case,  and  that  Is  whether 
Dancke,  at  the  time  of  bis  purchase,  had 
notice  of  plaintiff's  equity.  By  section 
3029,  Hill's  Ann.  Laws,  It  is  provided  that 
"  when  a  deed  purports  to  be  an  absolute 
conveyance,  In  terms,  but  la  made  or  In- 
tended to  be  made  defeasible  by -force  of 
a  deed  of  defeasance,  or  other  instrument 
for  that  purpose,  the  original  conveyance 
shall  not  be  thereby  defeated  or  affected, 
88  against  any  person  other  than  the 
maker  of  tbe  defeasance,  or  his  heirs  or 
devisees,  or  persons  having  actnal  notice 
thereof,  unless  the  instrument  of  defeas- 
ance shall  have  been  recorded  in  the  office 
for  the  recording  of  deeds  and  mortgages 
of  tbe  county  where  the  lands  lie."  This 
statute  is,  in  substance,  fonud  in  many  of 
tbe  states  of  the  Union,  and  the  construc- 
tion of  tbe  term  "actual  notice,"  as  used 
therein,  has  been  tbe  subject  of  much  judi- 
cial controversy  and  conflict  of  opinion; 
bur  we  do  not  deem  it  necessary  at  tbis 
time  to  indicate  our  views  thereon,  but 
shall  assume  tbe  true  rule  to  be  that  no- 
tice, within  the  meaning  of  the  statute, 
must  be  held  to  be  actual  when  the  subse- 
quent purchaser  has  actual  knowledge  of 
such  facts  as  would  "put  a  prudent  man 
upon  Inquiry,  which.  If  prosecuted  with 
ordinary  diligenre,  would  lead  to  actual 
notice  or  the  right  or  title  in  conflict  with 
that  which  be  is  about  to  purchase." 
Brinkman  v.  J  ones,  44  Wis.49y,  which  con- 
tains an  exhaustive  aud  able  examination 
of  tbe  question. 

From  the  evidencelt  appears  that  at  tbe 
time  Dancke  purchased  he  had  actual 
knowledge  that  plaintiff  was  in  the  open, 
notorious,  and  exclusive  possession  of  the 
property:  but  a  careful  examination  of 
the  record  falls  to  disclose  that  be  bad  any 
knowledge  or  notice  of  her  claim  thereto, 
unless  he  is  chargeable  with  notice  from 
her  possession.  He  made  his  contract  for 
tbe  purchase  of  tbe  property  In  good  faith, 
with  Kenwortby,  in  whom  he  bad  confi- 
dence, and  wbo  represented  to  him  that 
the  title  was  good,  and  that  be  was  au- 
thorized to  make  the  sale,  but  did  not  dis- 
close the  manner  in  which  be  and  his  asso- 
ciates became  the  owners  of  the  property, 
or  that  Mrs.  Exun  or  any  other  person 
had  any  interest  therein,  or  claim  thereto, 
but  nssured  him  that  tbe  title  was  good, 
and  that  a  deed  from  bim  and  bis  asso- 
ciates would  convey  a  perfect  title.  The 
important  question  in  this  case,  then,  is 
whether  the  possession  by  plaintiff  at  the 
time  of  the  purchase  by  Dancke  was  suffi- 
cient to  put  bin:  upon  inquiry  as  to  her 
equitable  title,  or  charge  him  with  notice 
of  her  claim  to  the  property.  Asa  general 
rule  the  authorities  declare  that  open,  no- 
torious, and  exclusive  possession  and  oc- 
cupation of  real  estate  by  a  stranger  to 
the  title  is  sufficient  to  put  a  purchaser 
from  a  vendor  out  of  possession  upon  in- 
quiry as  to  tbe  legal  and  equitable  rights  of 


the  party  in  possession.  Stannis  v.  Nichol- 
son, 2  Or.  332;  Bohlmanv.Coffin.4  0r.  318; 
Petrain  v.  Klernan,  (Or.)  32  Pac.  Rep.  158. 
But  whether  this  rule  applies  to  a  purchas- 
er from  a  vendee  whose  vendor  remains 
in  possession  after  having  put  upon  record 
a  deed  conveying  the  title,  properly  ex- 
ecuted, acknowledged,  and  recorded,  the 
authorities  are  in  conflict.  In  Fell  v.  Mc- 
Elroy,  36  Cal.  268,  which  is  a  leading  case 
upon  the  subject,  the  court  discusses  the 
question  at  length,  and  arrives  at  the 
conclusion  that  the  continued  possession 
of  the  vendor  after  the  conveyance  of  the 
title  Is  a  fact  In  conflict  with  tbe  legal 
effect  of  his  deed,  and  is  presumptive  evi- 
dence that  he  still  retains  an  interest  in 
the  premises,  and  is  sufficient  to  subject 
the  purchaser  to  the  general  rule  as  to  the 
effect  of  notice  given  by  possession.  As  a 
reason  for  this  conclusion  the  court  says : 
"An  absolute  deed  divests  the  grantor, 
not  only  of  his  legal  title,  but  right  of  pos- 
session, and,  when  such  grantor  is  found 
in  the  exclusive  possession  of  the  granted 
premises  long  after  the  delivery  of  his 
deed,  here  is  a  fact  antagonistic  to  tbe  fact 
aud  legal  effect  of  the  deed;  and  we  cannot 
appreciate  the  Justice,  sound  reasoning, 
or  policy  of  a  rule  which  would  authorise 
a  subsequent  purchaser,  while  such  fact  of 
possession  continues,  to  give  controlling 
prominence  to  the,fact  and  legal  effect  of 
the  deed,  in  utter  disregard  of  the  other 
notorious,  prominent,  antagonistic  fact 
of  exclusive  possession  in  tbe  original 
grantor.  He  cannot  be  regarded  as  a  pur- 
chaser In  good  faith  wbo  negligently  or 
willfully  closes  his  eyes  to  visible,  pertinent 
facts,  indicating  ad  verse  interest  or  incum- 
brances upon  the  estate  he  seeks  to  acquire, 
aud  indulges  in  possibilities  or  probabili- 
ties, and  acts  upon  doubtful  presumptions, 
when  by  the  exercise  of  prudent,  reason a - 
ble  diligence  he  could  fully  inform  himself 
of  the  real  facts  of  tbe  case."  And  there 
are  other  authorities  which  maintain  this 
to  be  the  correct  doctrine.  Brinkman  v. 
Jones,  44  Wis.  49* ;  New  v.  Wheacmi,  24 
Minn.  406:  Hopkins  v.  Garrard.  7  B.  Mon. 
812;  Grimstone  v.  Carter,  3  Paige,  420; 
Railroad  Co.  v.  McCullough,  59  111.166;  2 
Devi.  Deeds,  §§  764,  765. 

But  we  are  of  the  opinion  that  tbe  rea- 
son, as  well  as  the  decided  preponderance, 
of  the  authorities,  Is  to  the  effect  that  a 
purchaser  from  a  vendee,  whose  veudor  re- 
mains in  possession,  is  not  bound  to  in- 
quire further  as  to  the  title  when  he  finds 
on  record  a  deed  from  such  vendor,  prop- 
erly conveying  the  title  to  the  person  from 
whom  he  is  about  to  purchase.  Any  In- 
quiry suggested  by  such  possession  is  fully 
answered  by  the  record,  and  Is  prosecuted 
sufficiently  far  when  the  examination  of 
tbe  record  discloses  a  deed  from  the  per- 
son in  possession  to  the  person  who  offers 
to  sell,  and  who  is  claiming  and  asserting 
title  under  such  deed.  In  Massachusetts, 
under  a  statute  similar  to  that  of  this 
state,  the  supreme  court  has  repeatedly 
held  that  the  open  and  notorious  posses- 
sion by  the  grantor  will  not  be  sufficient 
to  impart  notice  to  the  purchaser,  of  an 
unrecorded  defeasance.  Pomroy  v.  Stev- 
ens, 11  Mete.  (Mass.)  244;  Hennessey  v. 
Andrews,  6  Cush.  170;  Newhall  v.  Pierce, 
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5  Pick.  450;  Parker  v.  Osgood, 3  Allen,  487; 
Lamb  v.  Pierce,  113  Mass.  72.  In  Bloomer 
v.  Henderson,  8  Mich .  404,  Mr.  Justice  Chris- 
tlancy,  after  adverting  to  the  fact  that 
open  and  peaceable  possession  by  a  stran- 
ger to  the  title  is  notice  to  the  world  of 
the  possessors  legal  and  equitable  rights, 
says:  "But  the  object  of  the  law  in  hold- 
ing such  possession  constructive  notice, 
where  It  has  been  so  held,  Is  to  protect  the 
possessor  from  the  acts  of  others,  who  do 
not  derive  their  title  from  him;  not  to 
protect  him  against  his  own  acts;  and  es- 
pecially against  his  own  deed.  If  a  party 
executes  and  delivers  to  another  a  solemn 
deed  of  conveyance  of  the  land  itself,  and 
suffers  that  deed  to  go  upon  record,  he 
says  to  all  the  world, '  Whatever  right  I 
have,  or  may  have  claimed  to  have,  in 
this  land,  I  have  conveyed  to  my  grantee; 
and,  though  I  am  yet  in  possession,  it  Is 
for  a  temporary  purpose,  without  claim 
of  right,  and  merely  as  a  tenant  at  suffer- 
ance to  my  grantee.'  This  is  the  natural 
inference  to  be  drawn  from  the  recorded 
deed,  and,  In  the  minds  of  all  men,  would 
be  calculated  to  dispense  with  the  neces- 
sity of  further  inquiry  upon  the  point.  AH 
presumption  of  right,  or  claim  of  right,  Is 
rebutted  by  his  own  act  and  deed.  One 
of  the  main  objects  of  the  registry  law 
would  be  defeated  by  any  other  rule. "  So 
in  Van  Kenren  v.  Railroad  Co.,  38  N.  J. 
Law,  167,  Van  Syckel,  J.,  while  admitting 
The  full  force  of  the  general  rule  of  notice 
by  possession,  declares  that  "this  rule  does 
not  apply  to  a  vendor  remaining  in  pos- 
HesBion,  ho  as  to  require  a  purchaser  from 
ids  grantee  to  inquire  whether  he  has  re- 
served any  interest  In  the  land  conveyed. 
So  far  as  the  purchaser  Is  concerned,  the 
vendor's  deed  is  conclusive  upon  that 
subject.  Having  declared,  by  bis  convey- 
ance, that  he  makes  no  reservation,  he  is 
estopped  from  setting  up  any  secret  ar- 
rangement by  which  his  grant  is  impaired. 
The  well-settled  rule  applies  to  this  case, 
—that  a  party  is  estopped  from  impeach- 
ing orcontradlcting  his  own  deed,  or  deny- 
ing that  he  granted  the  premises  which  his 
deed  purports  to  convey."  And  in  Cras- 
sen  v.  Swoveland,  22  Ind.  434,  under  a 
statute  Identical  with  ours,  In  discussing 
the  question  now  before  us,  the  court  said : 
"But  ic  is  claimed  that,  as  it  was  found 
that  Swoveland  was  In  possession  of  the 
land  at  the  time  that  Whitney  purchased 
It,  this  was  constructive  notice.  As  a  gen- 
eral proposition  the  doctrine  that  posses- 
ion of  real  estate  is  constructive  notice  to 
all  the  world  of  the  rights  of  the  parties  in 
possession  is  conceded.  But  the  doctrine 
has  no  application  to  the  case  before  us. 
•  •  •  Our  statute  on  the  subject  of  reg- 
istry •  *  *  requires  actual  notice  to 
defeat  a  purchaser,  where  the  defeaaance 
has  not  been  duly  recorded.  Possession 
has  never  been  held  anything  more  than 
constructive  notice.  Such  constructive 
notice  does  not  come  within  the  statute. 
This  is  in  accordance  with  the  authorities. 
Says  an  elementary  writer:  'Nor  will  the 
continued  possession  by  the  grantor  of 
land,  after  the  making  of  his  deed,  be  no- 
tice of  a  defeasance  held  by  him,  which  Is 
not  recorded.'  1  Washb.  Real  Prop.  p.  495, 
§22."   In  McCulloch  v.  Cow  her,  5  Watte 


&  S.  427,  it  Is  held  that  possession  of  land 
is  notice  of  every  title  under  which  the  oc- 
cupant claims  it,  unless  he  has  put  upon 
record  a  title  inconsistent  with  this  pos- 
session. Mr.  Bigelow,  in  his  excellent 
work  on  the  Law  of  Fraud,  (page  393,) 
says  that  "  the  rule  of  notice  by  possession 
does  not  apply  in  favor  of  a  vendor  re- 
maining In  possession  after  an  absolute 
conveyance,  so  as  to  require  a  purchaser 
from  his  grantee  to  inquire  whether  he 
has  reserved  any  interest  in  the  land  con- 
veyed. So  far  as  the  purchaser  is  con- 
cerned, the  vendor's  deed  Is  conclusive. 
Havlngdeclared  by  his  deed  that  be  makes 
no  reservation,  he  cannot  afterwards  set 
up  any  secret  arrangement  by  which  his 
grant  Is  impaired.*'  In  Eylar  v.  Eylar,  60 
Tex.  815,  the  court  declares  that  the  sole 
office  which  possession  performs  in  the 
matter  of  notice  is  to  put  a  person  desir- 
ing to  purchase  upon  inquiry,  and  that  it 
has  no  effect  in  determining  what  the  in- 
quiry shall  be.orof  whom  ItBhall  be  made; 
and  -  ir  the  Inquiry  is  prosecuted  to  the 
highest  source  which  the  law  of  the  land 
declares  shall  exist  for  the  determination  of 
title,  and  to  the  source  which  the  parties 
have  created  as  the  highest  evidence  of 
their  respective  rights,  can  it  be  true  that 
it  is  further  necessary  to  examine  sources 
inferior,  and  make  inquiry  as  to  whether 
or  not  there  are  claims,  or  even  rights,  In 
others,  not  evidenced  as  the  law  requires, 
or  otherwise  the  purchaser  be  charged 
with  constructive  notice  of  secret  vices  in 
the  title  which  he  buys'  To  so  hold,  we 
are  of  the  opinion,  would  he  to  strike  at 
the  very  foundation  of  the  policy  upon 
which  the  registration  laws  rest."  As 
bearing  upon  the  discussion  of  this  ques- 
tion, and, in  effect,  declaring  the  same  rule 
as  the  authorities  heretofore  cited,  see  16 
Amer.  &  Eng.  Enc.  Law,  803;  Humphrey 
v.  Hurd,29  Mich. 44;  Tuttle  v.Churcbman, 
74  Ind.  311;  Brophy  M.  Co.  v.  Brophy.etc, 
M.  Co.,  15  Nev.  101 ;  Scott  v.  Gallagher, 
14  Serg.  &  R.  332;  Bank  v.  Batty,  30  N.  J. 
Eq.  126;  Bingham  v.  Kirk  land,  34  N.  J.  Eq. 
230;  Koon  v.  Tramel,  71  Iowa,  132,  32  N. 
W.  Rep.  243;  Cook  v.  Travis,  20  N.  Y.  400. 

Upon  a  review  of  the  whole  case,  in  the 
light  of  the  authorities,  we  are  of  the  opin- 
ion that  Daneke,  in  the  absence  of  actual 
notice  of  plaintiff's  equity,  had  a  right  to 
rely  upon  her  deed  of  record  to  Ken  worthy 
and  his  associa  tes,  and  to  assume  that  she 
continued  in  possession  of  the  premises  in 
subordination  to  the  title  of  her  vendees. 
He  is  therefore  entitled  to  the  protection 
of  a  bona  fide  purchaser  for  value,  and  the 
decree  must  be  affirmed. 


(98  Cal.  206) 

PEOPLE  v.  SELMA  IRRIGATION  DIST. 

(No.  18,031.) 
(Supreme  Court  of  California.   May  4,  1893.) 

Irrigation  District  —  Dissolution  of  Corpora- 
tion— No.Vl'SEK. 

Since  St.  1887,  p.  29,  providing  for  the 
organization  and  government  of  irrigation  dis-  ' 
tricts,  and  for  the  acquisition  of  water  and 
other  property,  makes  no  provision  for  a  judi- 
cial sentence  dissolving  a  corporation  formed 
thereunder  because  or  a  nonuser.  an  action 
cannot  be  maintained  to  dissolve  such  corpora- 
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tion.  since,  in  the  absence  of  a  law  specially 
conferring  it,  courts  are  without  power  to  dis- 
solve a  public  corporation  on  such  grounds. 

Department  2.  Appeal  from  superior 
court,  Fresno  county;  M.  K.  Harris, 
J  udge. 

Proceedings  Instituted  by  tbe  people  for 
the  dissolution  of  the  Selma  Irrigation 
District,  a  public  corporation.  From  an 
order  sustaining  a  demurrer  to  tbe  com- 
plaint,  and  from  a  judgment  for  defend- 
ant, the  people  appeal.  Affirmed. 

W.  H.  N.  Hart,  J.  B.  Campbell,  and  C.  C. 
Merriaro,  for  the  People.  C.  C.  Wright, 
for  respondent. 

DE  HAVEN,  J.  The  defendant,  the 
Selma  Irrigation  District,  is  a  corpora- 
tion organized  under  an  act  of  tbe  legisla- 
ture of  this  state  entitled  "An  act  to  pro- 
vide for  the  organization  and  govern- 
ment of  irrigation  districts,  and  to  pro- 
vide for  the  acquisition  of  water  and 
other  property,"  etc.,  approved  March  7, 
1*87.  (St.  1S87,  p.  29;)  and  this  action  Is 
brought  by  the  people  of  the  state  to  ob- 
tuin  a  Judgment  dissolving  Sold  corpora- 
tion, and  excluding  it  from  all  corporate 
rights  and  franchises.  Tbe  complaint 
u lieges  that  since  the  organization  of  the 
Seltna  Irrigation  District  as  a  corpora- 
tion three  elections  have  been  held  in  tbe 
diMtrict.  in  accordance  with  the  provl- 
slons  of  the  law  under  which  it  was  cre- 
ated, for  tbe  purpose  of  determining 
whether  bonds  should  be  issued  to  con- 
struct necessary  Irrigation  canals,  at  each 
of  which  elections  a  majority  of  the  votes 
cast  was  against  the  issuance  of  bonds. 
It  is  further  alleged  that  said  corpora- 
tion did  not  commence  tbe  transaction  of 
its  business  or  the  construction  of  its 
works  within  one  year  from  tbe  date  of 
its  incorporation,  and  never  has  done  so; 
but,  on  the  contrary,  has  willfully  failed 
and  omitted  to  use  the  rights,  privileges, 
powers,  and  franchises  for  which  it  was 
oragnized;  and  that,  notwithstanding 
the  failure  of  residents  within  such  dis- 
trict to  vote  for  the  issuance  of  bonds, 
and  the  failure  of  said  corporation  to 
commence  tbe  construction  of  irrigation 
works,  the  salaries  of  the  officers  of  such 
corporation  and  other  employes  still  con- 
tinue, and  tliat  "the  money  to  pay  such 
salaries  and  compensation  has  been  and  is 
being  raised  by  assessment  and  levy  upon 
the  lands  in  said  district.  "  The  superior 
court  sustained  a  demurrer  to  this  com- 
plaint, and  thereupon  gave  judgment  for 
the  defendant,  and  tbe  plaintiffs  appeal. 

The  demurrer  was  properly  sustained. 
The  defendant  is  a  public  corporation, 
organized  under  a  general  law  of  the 
statM  enacted  by  the  legislature  for  tbe 
purpose  of  promoting  the  general  welfare. 
Irrigation  DhU.  v.  Willlums,  76  Cal.  360, 
18  Pac.  Rep.  379;  Irrigation  Dist.  v.  De 
Lappe,  79  Cal.  351,  21  Pac.  Rep.  825;  Trail 
v.  irrigation  Diet.,  87  Cal.  140,26  Pac.  Rep. 
797;  People  v.  Turnbull,  93  Cal.  630.  29 
Pac.  Rep.  224;  In  re  Madera  Irrigation 
Dist.,  92  Cal.  296,  28  Pac.  Rep.  272,  675.  In 
the  latter  rase  this  court  fully  considered 
the  nature  of  corporations  like  the  de- 
fendant, and  we  there  Raid:  "That  an 


irrigation  district  organised  under  the 
act  In  question  becomes  a  public  cor- 
poration Is  evident  from  an  examination 
of  the  mode  of  its  organization,  the  pur- 
pose for  which  It  is  organized,  and  the 
powers  conferred  upon  it.  It  can  be  or- 
ganised only  at  the  instance  of  the  board 
of  supervisors  of  tbe  county,— the  legis- 
lative body  of  one  of  the  constitutional 
subdivisions  of  tbe  state.  Its  organiza- 
tion can  be  effected  only  upon  tbe  vote  of 
the  qualified  electors  within  its  bounda- 
ries. Its  officers  are  chosen  under  the 
sanction  and  with  the  formalities  re- 
quired at  all  public  elections  in  the  state. 
•  *  *  and  the  officers,  when  elected,  be- 
ing required  to  execute  official  bonds  to 
the  state  of  California,  approved  by  a 
Judge  of  the  superior  court.  *  •  *  The 
property  held  by  the  corporation  is  in 
trust  for  the  public,  and  subject  to  the 
control  of  the  state.  Its  officers  are  pub- 
lic officers,  chosen  by  the  electors  of  the 
district,  and  invested  with  public  duties. 
Its  object  is  evidently  the  good  of  the 
public,  and  to  promote  the  prosperity  and 
welfare  of  the  public.''  While  it  is  true 
that  irrigation  districts  do  not  possess  all 
the  municipal  powers  conferred  upon 
cities  and  towns,  still,  under  tbe  law  of 
their  creation,  they  are  vested  only  with 
pnblic  duties,  and  are  mere  agencies  or 
auxiliari ->9  of  the  state  In  the  discharge  of 
its  sovereign  power  and  duty  of  provid- 
ing for  the  common  welfare;  and  we  see 
no  reason  why  tbe  rule  in  regard  to  the 
general  power  of  tbe  courts  to  decree  a 
dissolution  of  such  corporations  should 
be  any  different  from  that  which  Is  ap- 
plied to  municipal  corporations  proper; 
and,  in  relation  to  these,  Judge  Dillon,  In 
His  work  on  Municipal  Corporations, 
says:  "The  doctrine  of  a  forfeiture  of 
tbe  right  to  be  a  corporation  has  also,  it 
is  believed  by  the  author,  no  just  or  prop- 
er application  to  our  municipal  corpora- 
tions. *  *  *  In  short,  unless  otherwise 
specially  provided  by  the  legislature,  the 
nature  and  constitution  of  our  municipal 
corporations,  as  well  as  the  purposes 
they  are  created  to  subserve,  are  such 
that  they  can,  in  tbe  author's  judgment, 
only  be  dissolved  by  the  legislature,  or 
pursuant  to  legislative  enactment.  They 
may  become  inert  or  dormant,  or  their 
functions  may  be  suspended  for  want  of 
officers  or  of  inhabitants:  but  dissolved, 
when  created  by  an  act  of  the  legislature 
aud  once  in  existence,  they  cannot  be  by 
reason  of  any  default  or  abuse  of  the 
powers  conferred  either  on  the  part  of  the 
officers  or  inhabitants  of  the  Incorporated 
place.  As  they  can  exist  only  by  legisla- 
tive sanction,  so  they  cannot  be  dis- 
solved or  cease  to  exist  except  by  legisla- 
tive consent,  or  pursuant  to  legislative 
provision."  Dill.  Mun.  Corp.  (4th  Ed.)  § 
168.  See,  also,  upon  this  point,  Welch  v. 
Ste.  Genevieve,  1  Dill.  130.  The  luw  under 
which  tbe  defendant  was  created  makes 
no  provision  for  a  judicial  sentence  dis- 
solving a  corporation  formed  thereunder 
because  of  a  misuse  of  its  franchise,  or  for 
a  failure  to  accomplish  the  purpose  of  its 
organization,  nor  has  our  attention  been 
called  to  any  statute  authorising  such  a 
decree;  and  as,  in  the  absence  of  a  law 
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specially  conferring  It,  the  courts  are  with- 
out power  to  dissolve  a  public  corpora- 
tion for  a  misuser  or  a  n on user  of  corpo- 
rate powers,  this  action  cannot  be  main- 
tained. Judgment  affirmed. 

We  concur:  FITZGERALD,  J.;  McF AU- 
LA ND,  J. 


CLARKE  t.  JENNINGS.   (No.  15,050.) 
(Supreme  Court  of  California.  April  28,  1893.) 
Pbbsumption  ok  Appeal— Protest  against  Pub- 
lic Improvement— Approval  or  Major. 

1.  The  street  law  of  1883,  (section  8.)  as 
amended  by  St  1889,  p.  158,  provides  that  a 

Srotest  against  a  proposed  street  improvement 
y  a  majority  of  the  owners  in  frontage  on 
such  street  shall  bar  further  proceedings,  ex- 
cept where,  among  other  things,  the  proposed 
work  is  to  be  done  in  a  block  lying  Detween 
blocks  which  have  already  been  graded,  when 
the  work  shall  not  be  stayed,  unless  the  city 
council  deem  proper.  Bdd,  on  appeal  from  a 
judgment  declaring  valid  an  assessment  for 
work  protested  against  by  the  majority  of  the 
frontage  owners,  that  the  supreme  court  would 
assume  that  the  block  in  question  was  between 
graded  blocks,  in  the  absence  of  any  evidence 
in  the  record  to  the  contrary.  McDonald  v. 
Dodge,  31  Pac.  Rep.  90S,  97  Cal.  — ,  followed. 

2.  Though  the  mayor  of  the  city  and  coun- 
ty of  San  Francisco  is  vested  with  the  veto 
power,  he  is  not  a  part  of  the  legislative  de- 
partment of  the  city  government,  within  the 
meaning  of  the  street  law  of  1883,  (section 
34,)  which  declares  the  city  council  to  be  such 
department;  and  hence,  under  the  provision  of 
such  street  law  which  requires  a  resolution  of 
intention  to  make  a  public  improvement  to  be 
approved  by  the  mayor  "or"  a  three-fourths 
vote  of  the  council,  a  resolution  passed  by  a 
three-fourths  vote  of  the  board  of  supervisors, 
which  is  the  legislative  department  for  the  city, 
does  not  need  the  approval  of  the  mayor.  Mc- 
Donald v.  Dodge,  31  Pac  Rep.  909,  97  CaL 
— ,  followed. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
E.  R.  Gnrber,  Judge. 

Action  by  Thomas  Clarke  against  Bar- 
bara Jennings.  Judgment  for  plaintiff. 
Defendant  appeals.  Affirmed. 

J.  M.  Wood,  for  appellant.  J.  C.  Bates 
and  Edward  R.  Taylor,  for  respondent. 

PER  CURIAM.  The  judgment  herein  is 
affirmed,  on  the  authority  of  McDonald 
r.  Dodge,  97  Cal.  — ,  31  Pac.  Rep.  909. 


(6  Wash.  166) 

LOTZ  T.  MASON  COUNTY. 
(Supreme  Court  of  Washington.    March  28, 
1893.) 

Appeal — Jurisdictional  Amount. 
Where  an  action  is  brought  for  the  re- 
covery of  a  sum  less  than  $200,  the  fact  that 
the  determination  of  the  questions  presented 
to  the  court  by  the  submitted  case  gives  plain- 
tiff the  right  to  recover  other  claims,  amount- 
ing in  ail  to  more  than  $200,  does  not  take  the 
case  out  of  the  operation  of  Const,  art.  4,  f 
4,  limiting  the  appellate  jurisdiction  of  the 
supreme  court  to  $200  in  actions  for  the  re- 
covery of  money  or  personal  property. 

Appeal  from  superiur  court,  Mason  coun- 
ty ;  Mason  Irwin,  Judge. 


Action  by  W.  R.  Lots  against  the  county 
of  Mason,  submitted  on  an  agreed  state- 
ment of  facts.  From  a  Judgment  In  plain- 
tiff's favor,  defendant  appeals.  Appeal 
dismissed. 

The  agreed  statement  is  substantially 
as  follows:  (1)  Tbat  the  county  attor- 
ney of  Mason  county,  under  the  direction 
of  the  treasurer,  brought  168  tax  suits 
against  various  owners  of  real  estate  in 
Mason  county,  for  the  purpose  of  foreclos- 
ing the  liens  caused  by  the  delinquency  of 
said  owners.  (2)  The  summonsesln  all  of 
said  causes  or  suits  were  delivered  to  the 
sheriff  of  Mason  county  for  service.  (8) 
That  said  sheriff.  In  pursuance  of  tbe  stat- 
utes, caused  the  publication  of  108  of  said 
summonses  in  the  Shelton  Sen  tine],  a  week- 
ly newspaper  of  general  circulation,  pub- 
lished in  the  town  of  Shelton  by  the  plain- 
tiff therein,  the  said  plaintiff  agreeing  with 
the  said  sheriff  to  publish  th«  said  sum- 
monses at  tbe  rate  of  $2.40  for  each  sum- 
mons. (4)  That  the  said  plaintiff  pub- 
lished in  his  said  newspaper,  up  to  and  in- 
cluding the  24th  day  of  September,  A.  D. 
1892,  45  of  said  summonses,  which,  at  the 
rate  aforesaid,  amounted  in  tbe  aggregate 
to  the  sum  of  $108.  (5)  Tbat  said  plain- 
tiff made  proof  of  said  pub'lcatlon  of  said 
summonses,  and  handed  the  same  to  the 
said  sheriff,  and  that  tbe  said  sheriff  di- 
rected the  said  plaintiff  to  present  his  bill 
or  claim  for  said  publication  to  the  com- 
missioners of  the  county  of  Mason,  (the 
defendant  herein.)  (6)  That  the  plaintiff 
presented  his  said  bill  or  claim  forthe  said 
sum  of  $108  for  publishing  the  said  num> 
ber  of  summonses  at  the  said  rate.  (7) 
That  the  said  commissioners  of  Mason 
county  (the  defendant  herein)  refused  to 
pay  the  said  bill  or  claim  of  the  plaintiff, 
for  the  reason  said  summonses  should 
have  been  published  In  tbe  official  paper  of 
Mason  county,  the  Mason  County  Jour- 
nal, owned  and  published  by  G.  C.  Angle. 
It  Is  further  agreed,  by  tbe  parties  hereto, 
tbat  in  pursuance  of  chapter  2,  tit.  65, 1 
HJU's  Code,  bids  for  the  county  printing 
were  duly  received  and  considered  by  the 
board  of  commissioners  of  Mason  county, 
and  the  contract  for  said  printing  was 
awarded  to  the  Mason  County  Journal; 
tbat  among  the  bids  considered  and  reject- 
ed was  the  bid  of  tbe  plaintiff  herein.  (8) 
The  plaintiff  herein  contends  tbat  the  said 
sheriff  of  said  county  of  Mason,  while  mak- 
ing service  of  summonses,  was  an  officer 
of  this  court;  that  as  said  officer  be  was 
subject  to  the  orders  of  this  court  only; 
that  he  was  governed  by  said  orders,  and 
tbe  statutes  in  such  case  made  aud  pro- 
vided; tbat  said  service  by  publication  In 
the  said  Shelton  Sentinel  newspaper  was 
In  all  respects  a  compliance  with  said  or- 
ders and  said  statutes;  tbat  the  said  coun- 
ty commissioners  had  no  authority  or  con- 
trol over  the  said  sheriff  while  in  tbe  exe- 
cution of  his  duty  as  an  officer  of  this 
court;  and  that  the  contract  made  by  the 
said  commissioners  of  said  county  of  Mason 
could  not  bind  tbe  said  sheriff  while  he 
was  acting  as  an  officer  of,  and  In  execu- 
tion of  the  orders  of,  this  court;  and  that 
the  said  county  of  Mason  should  pay  the 
said  costs  of  the  publications  of  said  sum- 
monses.  (9)  The  said  defendant  contends 
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that  under  section  2838.  1  Hill's  Code,  it 
was  the  duty  of  the  sheriff  to  publish  said 
summonses  intheofficinl  paper  designated 
by  tho  board  of  commissioners,  to  wit. 
the  Mason  County  Journal,  and  that  the 
plaintiff,  by  reason  of  having  been  a  bid- 
der for  said  county  printing,  published 
said  summonses  with  full  knowledge  of 
said  sheriff's  duties  In  that  regard. 

C.  W  Hartman,  for  appellant.  J.  E. 
Hllgh,  for  respondent. 

.  DCNBAR,  C.  J.  Respondent  moves  to 
dismiss  the  appeal  herein,  assigning, 
among  other  reasons,  the  original  amount 
in  controversy,  which  does  not  exceed  the 
sum  of  $200.  Sectiou  4,  art.  4,  of  the  con- 
stitution of  the  state  of  Washington  pro- 
vides that  the  supreme  court  shall  have 
appellate  Jurisdiction  In  ail  actions  and 
proceedings,  ezceDting  that  its  appellate 
iurisdiction  shall  not  extend  to  civil  ac- 
tions at  law  for  the  recovery  of  money  or 
personal  property  when  the  original 
amount  in  controversy,  or  the  value  of 
the  property,  does  not  exceed  the  sum  of 
$200,  unless  the  action  involves  the  legal- 
ity of  the  tax,  Impost,  assessment,  toll, 
municipal  flue,  or  the  validity  of  a  stat- 
ute. The  original  amount  in  controversy 
hero  is  less  than  $200.  being  9108.  The  ac- 
tion in  uo  way  Involves  the '  legality  of  a 
tax,  Impost,  assesament,  toll,  municipal 
fine,  or  the  validity  of  a  statute.  It  is  true 
that  the  determination  of  the  questions 
presented  to  the  court  by  the  submitted 
case  determines  the  right  of  plaintiff  to  re- 
cover other  claims,  amounting  in  all  to 
more  than  $200;  but  this  action  was 
brought  for  the  recovery  of  $108,  and  no 
Judgment  could  have  been  obtained  lo  this 
action  for  more  than  that  sum.  it  seems 
plain,  therefore,  that  tho  case  falls  within 
the  constitutional  limitation,  and  hence 
the  appeal  will  be  dismissed  for  want  of 
Jurisdiction  In  this  court. 

HOYT  and  SCOTT,  J.I.,  concur. 

STILES,  J.  I  concnr  in  the  disposition 
of  this  case  made  by  the  majority  of  the 
court,  but  I  do  not  deBireto  he  understood 
as  in  any  wise  agreeing  that  the  plaintiff 
below,  at  the  time  the  agreed  case  was 
submitted,  had  any  cause  of  action  what- 
ever against  the  county.  The  case  recites 
that  he  bad  made  a  contract  with  the 
sheriff  to  publish  summonses  In  108  delin- 
quent tax  cases  at  $2.40  each,  and  that  he 
had  completed  the  publication  of  but  45  of 
them.  Not  having  completed  hiscontract, 
he  was,  prima  facie,  not  entitled  to  any- 
thing, and  bis  claim  for  $108  was  properly 
rejected.  A  party  cannot  split  a  demand, 
and  have  Judgment  for  part  of  it.  or  re- 
cover upon  an  entire  contract  for  the  ful- 
filled portion  of  it.  Especially  should  no 
such  proceeding  be  permitted  when  the 
effect  Is  to  deprive  the  other  party  of  an 
appeal.  But  in  this  case  the  county,  by 
its  stipulation,  has  made  it  to  appear  that 
the  contract  was  severable,  and,  if  it  has 
lost  its  appeal,  no  one  is  to  blume  but  It- 
self. 

ANDERS,  J.,  not  sitting. 


(«  Wash.  163) 
PETERSON  v.  SMITH  et  aL 
(Supreme  Court  of  Washington.     March  28, 
1893.) 

Constitotioxai.  Law— Coxdemnatiox  roB  Coun- 
ts Road— Jury  Trial. 
Laws  1890,  c.  19.  requiring  damages 
to  landowners  from  the  opening  of  a  county 
road  to  be  assessed  by  three  disinterested 
freeholders  appointed  by  the  board  of  county 
commissioners,  is  in  conflict  with  Const,  art. 
1,  §  16,  which  prohibits  the  taking  of  private 
property  for  a  right  of  way  until  full  compen- 
sation be  first  made  in  money,  or  ascertained 
and  paid  "into  court"  for  the  owner,  "which 
compensation  shall  be  ascertained  by  a  jury." 
Weber  v.  Board,  69  Cal.  205,  followed. 

Appeal  from  superior  court,  Skagit 
county;  Henry  McBride,  Judge. 

Petition  by  Harvey  S.  Smith  and  others 
for  a  change  in  a  county  road.  The  pro- 
posed route  was  declared  a  public  high- 
way by  the  county  commissioners,  and 
Peter  Peterson,  a  landowner,  appealed  to 
the  superior  court  from  an  award  of  $50 
damages  assessed  in  his  favor  by  the 
board  of  viewers.  From  a  Judgment 
confirming  the  order  of  the  county  com- 
missioners, Peterson  again  appeals.  Re- 
versed. 

Moore  &  Turner,  (Jas.  A.  Halght,  of 
counsel,)  for  appellant.  Geo.  A.  Joiner, 
Pros.  Atty .,  for  respondents. 

DUNBAR,  C.J.  This  case  involves  the 
regularity  of  the  proceedings  of  the  coun- 
ty commissioners  In  changing  a  county 
road  under  the  provisions  of  chapter  19, 
Laws  18'JO.1  and  also  involves  the  consti- 
tutionality of  said  act.  or  a  part  thereof. 
The  question  for  our  consideration  Is,  is 
the  power  to  condemn  land,  conferred  by 
said  law  above  cited,  consistent  with  the 
provisions  of  the  state  constitution? 
Section  16,  art.  1,  of  the  constitution  pro- 
vides In  positive  terms  that  u no  private 
property  shall  be  taken  or  damaged  for 
public  or  private  use  without  juatcompen- 
sntion  having  been  first  made  or  paid  into 
court  for  the  owner,  and  no  right  of  way 
shall  be  appropriated  to  the  use  of  any 
corporation  other  than  municipal  until 
full  compensation  therefor  be  first  made 
In  money,  or  ascertained  and  paid  into 
court  fur  the  owner.  Irrespective  of  any 
benefit  from  any  improvement  proposed 
by  such  corporation,  which  compensation 
shall  be  ascertained  by  a  Jury,  unless  a 
Jury  be  waived,  as  in  other  civil  cases  in 
courts  of  record,  in  the  manner  prescribed 
bylaw."  The  constitution  also  provides 
that,  whenever  an  attempt  is  made  to 
take  private  property  for  a  use  alleged  to 
be  public,  the  question  whether  the  con- 
templated use  be  really  public  shall  be  a 
Judicial  question,  and  determined  as  such, 
without  regard  to  any  legislative  asser- 
tion that  the  use  is  public,  tinder  the  con- 
stitutional guaranty,  the  owner  of  the 


'Section  6  of  this  act  requires  the  county 
commissioners  to  appoint  three  disinterested 
freeholders  to  assess  damages  accruing  to  land- 
owners by  the  opening  of  a  county  road.  Sec- 
tion 36  et  seq.  provide  for  appeals  to  the  su- 
perior court,  and  a  trial  before  a  jury,  who  are 
required  to  assess  damages  to  the  landowners. 
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land  appropriated  in  this  case  by  the 
county  could  not  be  compelled  to  present  a 
claim  for  damages.  He  can  remain  quiet, 
and  be  assured  that,  before  his  property 
is  condemned,  the  county  must  ascertain 
his  damage,  and  either  pay  it  to  him, 
or  pay  it  into  court  for  his  benefit;  and 
the  amount  of  his  damages  must  be  as- 
certained in  a  court,  In  a  proceeding  insti- 
tuted for  that  purpose,  and  In  which  the 
defendant  can  appear  and  make  his  show- 
ing, if  he  so  desire.  There  is,  in  our  judg- 
ment, no  authority  under  theconstitution 
for  submitting  the  question  of  damages  to 
the  road  viewers,  to  be  arbitrarily  passed 
upon  by  them.  This  question  has  been 
passed  upon  by  the  supreme  court  of  Cal- 
ifornia in  Weber  v.  Board,  59  Cnl.  265,  un- 
der substantially  the  same  statutes  and 
the  same  constitutional  provisions,  and 
it  was  there  held  that  the  constitutional 
provision  was  in  conflict  with  the  statu- 
tory provision,  and  therefore  abrogated 
it;  the  constitutional  provision  baring 
been  adopted  after  the  enuctment  of  the 
statute.  We  think  that  decision  was  right, 
and  therefore  follow  it.  As  this  view  of 
the  constitutional  question  involved  will 
result  in  the  final  determination  of  the 
case,  it  is  not  necessary  to  pass  upon  the 
alleged  informalities  of  the  proceedings. 
The  judgment  of  the  lower  court  will  be 
reversed,  and  the  case  remanded,  with  in- 
structions to  dismiss  the  action,  with  costs 
to  appellant. 

HOYT,  SCOTT,  STILES,  and  ANDERS, 
JJ.,  concur. 


(S  Wash.  64) 

FIRST  NAT.  BANK  OF  ABERDEEN  v. 
CHEHALIS  COUNTY  et  al. 

(Supreme  Court  of  Washington.   March  8, 
1803.) 

National  Banks— Taxation. 

1.  Under  Rev.  St.  U.  S.  §  5219,  which 
authorizes  the  taxation  of  national  bank 
shares  to  the  owner  or  holder,  but  which  em- 
powers the  legislature  of  each  state  to  deter- 
mine the  manner  and  place  jof  taxing  such 
shares,  the  state  has  a  right  to  resort  to  the 
bank  as  a  garnishee  for  the  collection  of  its 
claims  against  the  stockholders  for  taxes,  and 
the  legislature  may  require  the  assessment  of 
the  stock  to  be  made  to  the  bank  in  solido. 

2.  Rev.  St.  U.  S.  §  5219,  which  prohibits 
the  legislature  of  each  state  from  taxing  na- 
tional bank  stock  at  a  greater  rate  than  as- 
sessed upon  the  "moneyed  capital"  in  the 
hands  of  individual  citizens  of  the  state,  is 
intended  merely  to  prevent  moneyed  capital 
invested  in  national  banks  from,  being  placed 
at  a  disadvantage  as  compared  with  moneyed 
capital  in  the  hands  of  citizens  of  the  state, 
used  for  practically  an  identical  purpose  with 
that  invested  in  the  stock  of  national  banks; 
and  the  nontaxation  of  credits  owing  to  in- 
dividual citizens,  such  as  accounts,  promissory 
notes,  and  mortgages,  is  not  an  unlawful  dis- 
crimination against  national  banks  whose  cap- 
ital is  taxed. 

Appeal  from  superior  court,  Chobalis 
county;  Mason  Irwin,  Judge. 

Action  by  the  First  Natioual  Bank  of 
Aberdeen,  Wash.,  against  the  county  or 
Chehalis  and  James  M.  Carter,  treasurer, 
to  restrain  thecollection  of  taxes  levied  on 
plaintiff's  capital  stock.    From  a  judg- 


ment sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.  Affirmed. 

Preston,  Carr  &  Preston,  James  B. 
Howe,  and  M.  J.  Cochran,  for  appellant. 
James  A.  Haight,  Asst.  Atty.  Gen.,  for  re- 
spondents. 

STILES,  J.  The  appellant  bank  com- 
plains that  the  county  treasurer  of  Che- 
balls  county  is  about  to  levy  upon  the 
property  of  the  bank  for  taxes  for  the  year 
1891  which  were  assessed  to  the  bank  up- 
on Its  capital  stock  in  the  sum  of  f 50,000. 
The  complaint  shows  that,  although  its 
cashier  delivered  to  the  county  assessor  a 
list  of  its  stockholders,  giving  their  resi- 
dence, together  with  a  statement  of  the 
amount  of  the  capital  stock  of  the  bank 
held  by  each  of  its  stockholders  on  the  1st 
day  of  April,  1891,  the  assessor  refused  to 
assess  the  stock  to  the  holders  thereof, 
and  assessed  the  whole  of  It  to  the  corpo- 
ration In  solido.  The  tax  was  levied  un- 
der the  revenue  act  of  1891,  and  the  first 
point  made  by  appellant  is  that  an  assess- 
ment of  the  capital  stock  of  a  national 
bank,  made  to  the  bank  in  solido,  is  for- 
bidden by  the  provisions  of  Rev.  St.  C.  S. 
§  5219.  It  seems  to  us,  however,  that  this 
contention  must  be  resolved  against  the 
appellant  upon  the  authority  of  National 
Bank  v.  Com.,  9  Wall.  853.  Section  6219, 
Rev.  St.  U.  S.,  is  as  follows:  "Nothing 
herein  shall  prevent  all  the  shares  in  any 
association  from  being  included  In  the  val- 
uation of  the  personal  property  of  the 
owner  or  holder  of  such  shares  In  assess- 
ing taxes  imposed  by  authority  of  the 
state  within  which  the  association  is  lo- 
cated; but  the  legislature  of  each  state 
may  determine  and  direct  the  manner  and 
place  of  taxing  all  the  shares  of  national 
banking  associations  located  within  the 
state,  subject  only  to  the  two  restrictions 
that  the  taxation  shall  not  be  at  a  great- 
er rate  than  is  assessed  upon  other  mon- 
eyed capital  in  the  hands  of  individual  citi- 
zens of  such  state,  and  that  the  shares  of 
any  national  banking  association  owned 
by  nonresidents  of  any  stateshall  be  taxed 
in  the  city  or  town  where  the  bank  Is  lo- 
cated, and  not  elsewhere.  Nothing  herein 
shall  be  construed  toexempt  the  real  prop- 
erty of  associations  from  either  state, 
county,  or  municipal  taxes  to  the  same 
extent,  according  to  its  value,  as  other 
real  property  is  taxed."  This  section,  so 
far  as  the  point  in  issue  goes,  Is  in  sub- 
stance the  same  as  the  forty-first  section 
of  the  act  of  congress  establishing  national 
banks,  (13  Stat.  111.)  In  the  case  cited, 
the  state  of  Kentucky,  many  years  beforo 
national  banks  were  thought  of,  had  the 
following  provisions  amoug  its  laws: 
First.  That  on  bank  stock  or  stock  in  any 
moneyed  corporation  of  loan  or  discount 
there  should  be  paid  an  annual  tax  of  50 
cents  on  each  share  thereof  equal  to  $100, 
or  on  each  $100  of  9tock  therein  owned  by 
individuals,  corporations,  of  societies. 
Second.  The  cashier  of  a  bank  and  the 
treasurer  of  any  other  institution  whose 
stock  is  taxed  should,  on  the  1st  day  of 
July  In  each  year,  pay  into  the  treasury 
the  amount  of  tax  due.  If  such  tax  were 
not  paid,  the  cusbier   and  his  sureties 
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should  be  liable  for  the  same  and  20  per 
cent,  npon  the  amount,  and  the  said  bank 
or  corporation  shonld  thereby  forfeit  the 
privileges  of  its  charter.  2Rev.  St.  Ky.  I860, 
pp.  239,  266.  Under  these  provisions  It 
was  held,  In  the  case  above  cited,  that 
the  bank  wan  subject  to  an  action  for  the 
amount  of  tha  tax  assessed  upon  the 
stock;  the  theory  being  that  the  state  had 
the  right  to  resort  to  the  bank  as  a  gar- 
nishee for  the  collection  of  its  claims 
against  the  stockholders  for  taxes  which 
it  might  otherwise  be  unable  to  collect  by 
any  means  wlthiu  its  power.  That  ease 
is  unreversed,  and  must  be  taken  to  be 
conclusive  authority  upon  the  argument 
of  the  question  before  us.  Bank  v.  Fisher, 
(Kan.)  26  Pac.  Rep.  4*2,  and  Miller  v. 
Bank,  (Ohio,)  21  N.  E.  Rep.  860,  are  late 
cases,  where,  from  a  superficial  reading  of 
the  opinions,  it  might  be  gathered  that  a 
different  holding  had  been  adopted  in  the 
supreme  courts  of  Kansas  and  Ohio,  but  a 
closer  rending  shows  that  in  both  of  tbuse 
states  the  statute  expressly  provides  (nr 
the  assessment  of  the  shares  of  stock  to 
the  owner,  and  contains  no  provision  re- 
garding payment  of  the  tax  by  the  bank 
itself.  Sections  21  and  23  of  our  revenue 
law  of  1S91  contain  substantially  the  same 
provisions  as  the  Kentucky  statute  above 
quoted.  In  so  far  as  the  assessment  and 
collection  are  concerned,  (Paul  v.  McQra  w, 
3  Wash.  St.  296,  28  Pac.  Rep.  532;)  and  up 
on  the  first  point,  therefore,  the  decision 
roust  be  against  the  appellant. 

The  further,  and  perhaps  the  principal, 
ground  of  appellant's  action  is  found  in 
the  following  paragraphs  of  its  com- 
plaint: "(13)  That  on  the  1st  day  of 
April,  1891,  tdere  existed  in  the  county  of 
Chehalis,  state  of  Washington,  taxable 
moneyed  capital  (other  than  and  beyond 
that  invested  in  shares  of  stock  of  nation- 
al banks  and  banking  business)  owned 
by  citizens  of  said  state,  resident  in  said 
county,  and  there  invested  in  loans  and 
securities,  to  them  payable  and  owing  by 
other  citizens  of  said  state  residing  lu  said 
county,  of  vast  amount,  to  wit,  exceeding 
the  Hiiro  of  two  hundred  and  tblrty-soven 
thousanJfour  hundred  dollars.  (14)  That 
on  said  1st  day  of  April,  1891,  there  existed 
in  the  state  of  Washington,  in  counties 
other  than  the  county  of  Chehalis,  afore- 
said, other  taxable  capital  In  money  and 
moneyed  capital,  (aside  from  the  moneyed 
capital  referred  to  In  the  paragraph  Imme- 
diately preceding,  and  aside  from  the  cap- 
ital iuvested  In  banks  and  bunking  busi- 
ness,) owned  by  citizens  of  the  state  of 
Washington,  resident  in  said  state,  (in 
counties  other  than  the  county  of  Cheha- 
lis.) and  there  invested  in  loans  and  secu- 
rities to  them  payable,  and  owing  by 
other  resident  citizens  of  said  state,  in 
counties  other  than  the  county -of  Cheha- 
lis, of  vast  amount,  to  wit,  exceeding  the 
sum,  as  complainant  is  informed  and  be- 
lieves, of  fourteen  million  dollars.  (15) 
That  on  the  said  1st  day  of  April,  1891, 
the  total  capitalization  of  national  banks 
located  in  the  state  of  Washington  was 
the  sum  of  seven  million  dollars;  that 
the  total  capitalization  of  banks  there  lo- 
cated, but  incorporated  under  the  laws  of 
the  state  of  Washington,  was  the  sum  of 


four  million  dollars:  and  that  at  tbesame 
time  large  amounts  of  moneyed  capital 
were  invested  in  the  state  of  Washington 
by  residents  of  said  state,  in  the  stocks 
and  bonds  . of  Insurance,  wharf,  and  gas 
companies;' and.  In  addition  to  the  fore- 
going, there  then  existed  in  said  state  oth- 
er moneyed  capital  amounting  to  at  least 
twenty-six  million  dollars,  being  the  other 
moneyed  capital  hereinbefore  referred  to; 
that  in  no  case,  as  complainant  is  in- 
formed and  believes,  and  so  charges  the 
fact  to  be,  is  the  stock  of  any  national 
bank,  or  the  shares  of  the  stock  of  any 
national  bank  located  in  the  state  of 
Washington,  valued  for  assessment  for 
taxation  in  said  state  at  a  less  sum  or  as- 
sessed upon  a  valuation  of  less  than  eigh- 
ty-five per  cent,  of  the  par  value  thereof ; 
and,  further,  that  the  total  assessment 
and  total  valuation  in  the  assessment  for 
taxation  throughout  thestateof  Washing- 
ton for  the  year  1891  of  and  npon  the  bonds 
and  shares  of  banks,  banking  corpora- 
tions, insurance,  gas,  wharf,  and  other 
corporations,  was  the  snra  of  eight  mil- 
lion two  hundred  and  five  thousand  five 
hundred  and  three  dollars.  (16)  That 
the  facts  alleged  in  the  preceding  para- 
graphs hereof  numbered  13, 14,  and  15  were 
then,  and  during  all  of  the  times  interven- 
ing between  the  1st  day  of  April,  1*91,  and 
the  time  of  the  return  of  the  several  as- 
sessment rolls  throughout  the  state  of 
Washingon  by  the  conn  ty  assessors  to  the 
county  auditors,  well  known  to  the  assess- 
or of  the  county  of  Chehalis,  and  all  other 
county  assessors  throughout  the  state  of 
Washington,  and  during  all  of  said  times, 
and  until  the  1st  day  of  March.  1892,  were 
well  known  to  the  several  county  and 
state  officers  hereinbefore  referred  to,  and 
also  to  the  boards  of  equalization  and 
boards  of  county  commissioners  and  the 
auditor  of  each  of  the  counties  in  said 
state,  and  since  the  1st  day  of  March,  1892, 
have  been  and  now  are  well  known  to  the 
defendant  the  treasurer  of  Chehalis  coun- 
ty. (17)  That  on  said  1st  day  of  April, 
1S91,  the  entire  capital,  surplus,  and  undi- 
vided profits  of  complainant  were  iuvest- 
ed as  follows,  to  wit,  $12,500  In  bonds  of 
the  United  States,  and  the  remainder  in 
loans  to  residents  of  the  state  of  Wash- 
ington, furniture  and  fixtures.  (18)  That 
all  of  said  other  moneyed  capital  referred 
to  in  the  Toregoing  paragraphs  hereof 
numbered  13  and  14  was  purposely  omitted 
from  the  assessment  and  from  taxation 
whatsoever  by  each  and  every  of  the  coun- 
ty assessors  and  other  taxing  officers 
throughout  the  state  of  Washington,  and 
the  same  and  the  whole  thereof  has  es- 
caped taxation  throughout  the  state  of 
Washington.  (19)  That  the  omission  by 
the  several  county  assessors  and  taxing 
officers  of  the  several  counties  in  nald 
state  to  either  assess  or  tax  other  mon- 
eyed property  or  capital  last  aforesaid 
was  made  through,  under,  and  by  reason 
and  in  pursuance  of  an  agreement  eutered 
into  prior  to  the  1st  day  of  April,  1x91, 
between  the  several  county  assessors  of 
the  several  counties  in  said  state,  where- 
by it  was  agreed  npon  between  tbem  that 
such  omission  should  be  made  by  them 
and  all  of  them ;  and  said  omission  and 
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agreement  to  omit  was  In  pursuance  of 
an  opinion  rendered  by  the  attorney  gen* 
eral  of  the  state  of  Washington  to  the 
said  several  county  assessors  at  their  re- 
quest, advising  such  omisfilon;  the  said 
attorney  general  being,  by  virtue  of  bis 
office,  required  by  the  laws  of  the  state  of 
Washington  to  render  such  opinion  upon 
the  request  of  said  assessors.  (20)  That 
such  omission  necessarily  operated  as  a 
discrimination  in  favor  of  other  moneyed 
capitul  in  the  bands  of  individual  citizens 
of  said  state,  and  against  shares  of  stock 
of  national  banking  corporations  located 
within  this  state,  including  complainant, 
and  necessarily  resulting  in  the  taxation 
of  the  shares  of  such  national  hanks,  in- 
cluding complainant,  at  a  greater  rate 
than  other  moneyed  capital  In  the  hands 
of  the  Individual  citizens  of  said  state,  all 
of  which  was  well  known  to  and  most 
wrongfully  intended  by  said  several  county 
assessors  and.  taxing  officers,  and  all  of 
which  is  in  direct  violation  of  and  forbid- 
den by  the  provisions  of  the  Revised  Stat- 
utes hereinabove  specifically  referred  to." 
The  substance  of  these  allocations  is: 
First,  that  there  was  taxable  moneyed 
capital  in  Cbehalia  county,  wblcb  escaped 
the  assessment,  amounting  to  $287,400; 
second,  that  there  was  like  unassessed 
moneyed  capital  in  other  portions  of  the 
state  exceeding  f14,000.000:  third,  that 
the  moneyed  capital  invested  in  banks,  na- 
tional and  state,  was  $11,000,000;  fourth, 
that  there  was  invested  in  the  stocks  and 
bonds  of  insurance,  wharf,  and  gas  com- 
panies, and  other  moneyed  institutions, 
moneyed  capital  amounting  to  at  least 
$20,000,000. 

Standing  by  themselves,  the  allegations 
of  paragraphs  18, 14,  and  la  are  not  suffi- 
ciently definite  to  enable  us  to  ascertain 
therefrom  the  character  of  the  Institu- 
tions in  which  the  moneyed  capital  which 
is  said  to  be  unassessed,  so  that  we  might 
say  from  a  reading  of.  the  allegations 
there  contained  that  this,  that,  or  the 
other  moneyed  capital  therein  described 
was  or  was  not  assessable,  or,  if  not  as- 
sessed, that  the  failure  to  assess  was  a  dis- 
crimination against  the  national  banks; 
but  it  is  said  in  the  following  sections 
that  the  facts  stated  were  well  known  to 
the  county  assessors  of  the  several  coun- 
ties In  the  state,  aud  that  their  failure  to 
either  assess  or  tax  the  omitted  moneyed 
property  or  capital  was  the  purposed  ac- 
tion of  the  assessors,  brought  about  by 
an  agreement  made  between  the  several 
county  assessors  in  the  state,  whereby  It 
was  agreed  between  them  that  such 
omission  should  be  made  by  them,  and  all 
of  them,  and  thut  their  agreement  was 
caused  by  an  opinion  rendered  by  the  at- 
torney general  of  the  state,  advising  such 
omission.  It  might  be  expected,  there- 
fore, that  a  reference  to  the  published 
opinions  of  the  attorney  general  would 
afford  some  description  of  the  property 
by  bim  advised  to  be  omitted  from  the 
assessment  rolls.  While  it  Is  outside  of 
the  record  in  this  case,  it  is  altogether 
probable  that  the  opinion  of  the  attorney 
general  of  February  5, 1891,  addressed  to 
Hon.  T.  M.  Reed,  state  auditor,  (Op. 
Attys.  Gen.   1891,  p.  59.J   contains  the 


advice  referred  to.  The  question  an- 
swered by  the  attorney  general  was,  "Are 
credits  or  mortgages  taxable  under  the 
law  of  March  9, 1891?"  and  the  answer  is 
in  the  negative.  Mortgages  are  easily 
enough  understood,  but  when  tbe  tnrra 
"credits"  is  used  a  much  larger  class  of 
property  Is  meant.  In  this  opinion, 
however,  the  writer  evidently  refers  to 
mere  debts  due  from  one  person  to  an- 
other, and  the  example  which  he  gives 
and  refers  to  most  frequently  is  a  promis- 
sory note  secured  by  a  real  or  chattel 
mortgage,  or  solvent  signers,  and  there 
was  no  reference  to  the  credits  of  banks, 
bankers,  brokers,  or  stock  jobbers,  or 
bonds  or  stock  other  than  bank  stock,- or 
shares  of  bank  stock,  or  shares  of  bank- 
ing, wharfage,  gas,  water,  or  insurance 
companies.  Accounts,  promissory  notes, 
and  mortgages  constitute  tbe  subject-mat- 
ter of  tbe  opinion.  If,  therefore,  the  ac- 
tion of  tbe  assessors  was  based  upon  this 
decision  of  tbe  law  officer  of  tbe  state, 
and  went  no  further,  tbe  allegations  of 
tbe  complaint  would  certainly  turn  out 
to  be  unsupported.  The  requirement  of 
the  federal  statute  that  tbe  taxation  of 
national  banks  was  not  to  beat  a  greater 
rate  than  is  assessed  to  other  moneyed 
capital  in  the  bands  of  individual  citizens 
of  such  state,  has  received  frequent  atten- 
tion of  tbe  supreme  court  of  the  United 
States,  and  its  construction  seems  to  be 
at  last  reasonably  settled.  Tbe  para- 
mount question  has  been,  wbatis  moneyed 
capita],  within  the  meaning  of  tbe  stat- 
ute? Every  person  who  uses  money  in 
the  prosecution  of  any  business  must  nec- 
essarily be  said  to  have  a  moneyed  capi- 
tal. But  it  is  not  every  such  capital  that 
is  within  the  terms  of  this  statute.  The 
purpose  of  congress  in  making  tbe  pro- 
vision referred  to,  as  defined  by  tbe  su- 
preme court  of  the  United  States,  was 
merely  that  the  moneyed  capital  invested 
In  national  banks  should  not  be  placed  at 
a  disadvantage  as  compared  with  mon- 
eyed capital  in  the  hands  of  individual 
citizens  of  tbe  state,  and  which  is  used  for 

}>ractically  an  Identical  purpose  with  that 
n vested  in  the  shares  of  national  banks. 

Tbe  latest  case.  In  which  the  subject  in 
discussion  was  treated  with  great  elabo- 
ration, is  that  of  Mercantile  Bank  v.  City 
of  New  York,  121  U.  S.  138,  7  Sup.  Ct.  Rep. 
826,  and  from  that  case  we  quote  tbe  fol- 
lowing as  snowing  tbe  view  taken  by  the 
federal  -court  as  to  what  is  to  be  under- 
stood by  the  term  "other  moneyed  capi- 
tal." Tbe  court  said!  "The  main  pur- 
pose of  congress  Infixing  limits  to  state 
taxation  on  Investments  in  tbe  shares  of 
national  bauks  was  to  rendef  it  impossi- 
ble for  the  state,  in  levying  such  a  tax,  to 
create  and  foster  an  unequal  and  unfriend- 
ly competition  by  favoring  institutions 
or  Individuals  carrying  on  a  similar  busi- 
ness and  operations  and  investments  of 
a  like  character.  The  language  of  tbe  act 
of  congress  is  to  be  read  in  the  light  of 
this  policy.  Applying  this  rule  of  con- 
struction, we  are  led,  in  the  first  place,  to 
consider  tbe  meaning  of  the  words 'other 
moneyed  capital,'  as  used  in  the  statute. 
Of  course  it  includes  shares  in  national 
banks;  tbe  use  of  tbe  word  'other'  re- 
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quires  that.  If  bank  shares  were  not 
moneyed  capital,  the  word  'other,'  in 
this  connection,  would  be  without  signifi- 
cance. But  'moneyed  capital'  does  not 
mean  all  capital  the  value  of  which  is 
measured  in  terms  of  money.  In  this 
sense,  ail  kinds  of  real  and  personal  prop- 
erty would  be  embraced  by  it,  for  they  all 
have  an  estimated  value  as  the  subjects 
of  sale.  Neither  does  it  necessarily  in- 
clude all  forms  of  Investment  in  which 
the  interest  of  the  owner  is  expressed  in 
money.  Shares  of  stock  in  railroad  com- 
panies, mining  companies,  manufactur- 
ing companies,  and  oilier  corporations 
are  represented  by  certificates  showing 
that  the  owner  is  entitled  to  an  inter- 
est, expressed  in  money  value,  in  the  en- 
tire capital  and  property  of  the  corpora- 
tion; but  the  property  of  the  corpora- 
tion, which  constitutes  its  invested  capital, 
may  consist  mainly  of  real  and  personal 
property,  which,  in  the  hands  of  indi- 
viduals, no  one  would  think  of  calling 
'  moneyed  capital,'  and  its  business  may 
not  consist  in  any  kind  or  dealing  In 
money  or  commercial  representatives  of 
money.  So  far  as  the  policy  of  the  gov- 
ernment in  reference  to  national  "banks  is 
concerned,  it  is  indifferent  how  the  states 
may  choose  to  tax  such  corporations  as 
those  just  mentioned  or  the  interest  of 
individuals  in  them,  or  whether  they 
should  be  taxed  at  all.  Whether  prop- 
erty Interests  in  railroads,  in  manufactur- 
ing enterprises,  in  mining  investments, 
nnd  others  of  that  description,  are  taxed 
or  exempt  from  taxation,  in  the  contem- 
plation of  the  law,  would  have  no  effect 
upon  the  success  of  national  banks. 
There  is  no  reason,  therefore,  to  suppose 
that  congress  intended,  in  respect  to  these 
matters,  to  interfere  with  the  power  and 
policy  of  the  states.  The  business  of 
banking,  as  defined  by  law  and  custom, 
consists  In  the  issue  of  notes  payable  on 
demand.  Intended  to  circulate  as  money 
where  the  banks  are  banks  of  issue;  in  re- 
ceiving deposits  payable  on  demand;  in 
discounting  commercial  paper;  making 
loans  of  money  on  collateral  security; 
buying  and  selling  bills  of  exchange; 
negotiating  loans;  and  dealing  in  nego- 
tiable securities  issued  by  the  government, 
state  and  national,  and  municipal  and 
other  corporations.  These  are  the  opera- 
tions in  which  the  capital  Invested  in 
national  banks  is  employed,  and  it  is  the 
nature  of  that  employment  which  consti- 
tutes it,  in  the  eye  of  this  statute, 
'  moneyed  capital.'  Corporations  and  in- 
dividuals carrying  ou  these  operations  do 
come  into  competition  with  the  business 
of  national  banks,  and  capital  in  the 
hands  of  Individuals  thus  employed  is 
what  is  intended  to  be  described  by  the 
act  of  congress.  That  the  words  of  the 
law  must  be  so  limited  appears  from 
another  consideration:  they  do  not  em- 
brace any  moneyed  capital,  in  the  sense 
just  defined,  except  that  in  the  hands  of 
individual  citizens.  This  excludes  mon- 
eyed capital  in  the  hands  of  corpora- 
tions, although  the  business  of  some  cor- 
porations may  be  such  as  to  make  the 
shares  therein  belonging  to  individual 
moneyed  capital  in  their  hands,  as  in  the 


case  of  banks.  A  railroad  company,  a 
mining  company,  an  insurance  company, 
or  any  other  corporation  of  that  deecrip, 
tlon,  may  have  a  large  part  of  its  capita- 
invested  in  securities  payable  in  moneyl 
and  so  may  be  the  owners  of  moneyed 
capital;  but,  as  we  have  already  seen,  the 
shares  of  stock  In  such  companies  held  by 
individuals  are  not  moneyed  capital. 
The  terms  of  the  act  of  congress,  there- 
fore, include  shares  of  stock  or  other  in- 
terests owned  by  individuals  in  all  enter- 
prises in  which  the  capital  employed  in 
carrying  on  Its  business  is  money,  where 
the  object  of  the  business  is  the  making  of 
profit  by  He  use  as  money.  The  moneyed 
capital  thus  employed  Is  invested  for  that 
purpose  in  securities  by  way  of  loan,  dis- 
count, or  otherwise,  which  are  from  time 
to  time,  according  to  the  rules  of  the  busi- 
ness, reduced  again  to  money  and  rein- 
vested. It  includes  money  in  the  hands  of 
individuals  employed  In  a  similar  way,  in- 
vested in  loans,  or  in  securities  for  the 
payment  of  money,  either  as  an  in  vest- 
ment of  a  permanent  character,  or  tem- 
porarily with  a  view  to  sale  or  repay- 
ment and  reinvestment.  In  this  way  the 
moneyed  capital  in  the  hands  of  individu- 
als is  distinguished  from  what  is  known 
generally  as  '  personal  property.'  •  *  • 
This  definition  of  moneyed  capital  in  the 
hands  of  individuals  seems  to  us  to  be  the 
idea  of  the  law,  and  ample  enough  to 
embrace  and  secure  its  whole  purpose  and 
policy."  In  Palmer  v.  McMahon,  133  C. 
S.  660,  10  Sup.  Ct.  Rep.  324,  the  court  said : 
"We  have  also  held  that  because  a  state 
statute  does  not  provide  for  the  taxation 
of  shares  in  corporations  other  than 
banks  it  does  not  follow  that  the  tax  on 
moneyed  capital  invested  in  bank  shares 
is  at  a  greater  rate  than  that  of  the 
moneyed  capital  on  individual  citizens  in- 
vested in  other  corporations;  nor  are  the 
shareholders  in  national  banks  dis- 
criminated against  because  the  taxation  of 
such  other  corporations  1s  arrived  at  un- 
der a  separate  system ;"  citing  Mercantile 
Bank  v.  City  of  New  York,  supra.  And  in 
Talbott  v.  Silver  Bow  Co.,  189  U.  S.  438, 11 
Sup.  Ct.  Rep.  594,  where  the  question  was 
whether,  because  the  capital  stock  of  cer- 
tain mining  and  other  corporations  in 
the  territory  of  Montana  were  not  taxed, 
the  shares  of  a  national  bank  could  be 
assessed  to  the  owner  thereof,  the  conrt 
quoted  from  its  opinion  In  Mercantile  Bank 
v.  City  of  New  York  as  follows:  **The  term 
'moneyed  capital,'  as  used  in  the  Revised 
Statutes,  (§  5219.)  respecting  state  taxa- 
tion of  shares  in  national  banks, embraces 
capita]  employed  in  national  banks  and 
capital  employed  by  individuals  when  the 
object  of  their  business  is  the  making  of 
profit  by  the  use  of  their  moneyed  capital 
as  money, — as  in  banking,  as  that  busi- 
ness is  defined  in  the  opinion  of  the  court." 

The  allegations  of  this  complaint  no- 
where show  that  any  moneyed  capital  of 
the  character  defined  by  the  federal  su- 
preme court  was  omitted  or  intended  to 
be  omitted  by  the  assessors;  or,  If  the  In- 
tention of  the  complaint  be  to  cover  any 
such  existing  cases,  the  allegations  are 
so  general  and  indefinite  that  cbey  could 
not  be  made  the  basis  of  individual  ac- 
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tion.  In  order  to  make  ont  a  case  for  the 
interference  of  the  courts  it  must  appear 
that,  either  by  reason  of  the  law  or 
through  the  action  of  .the  assessors,  Home 
considerable  moneyed  capital,  which  is 
employed  by  individuals  in  the  business 
of  making  profit  by  the  use  of  their 
moneyed,  capital  as  money,  is  permitted 
to  escape  taxation.  The  non taxation  of 
what  are  termed  "credits"  in  the  opinion 
of  the  attorney  general  alluded  to  would 
not  suffice.   Judgment  affirmed. 

DUNBAR,  C.  J.,  and  HOYT  and  SCOTT, 
J  J.,  concur. 

(6  Wash.  99) 

KLOSTERMAN  v.  VADBR  et  aL 
(Supreme  Court  of  Washington.    March  10, 

1893.) 

Fraudulent  Convetancbs— Assignment  of 
Leasb. 

As  against  a  lessee's  creditors,  a  small 
consideration  is  sufficient  to  support  the  as- 
signment of  a  lease  of  wild  and  unimproved 
land  with  an  annual  rent  reserved,  in  the 
absence  of  any  showing  that  the  use  of  the 
leased  premises  is  of  any  greater  value  than 
the  rent. 

Appeal  from  superior  court.  King  coun- 
ty ;  1.  J.  Lichtenberg,  Judge. 

Action  by  John  Klosterman  against 
Charles  Vader.  R.  C.  Hull,  and  E.  A.  Ter- 
rell to  set  aside  an  assignment  of  a  lease 
made  by  defendant  Vader  to  his  codefend- 
ants.ulleged  to  have  been  in  fraud  of  plain- 
tiff's right  a  as  a  creditor  of  Vader.  From 
a  judgment  in  defendants'  favor,  plaintiff 
appeals.  Affirmed. 

The  consideration  for  the  assignment 
was  alleged  to  be  a  pre-existing  debt  of 
Vader  to  E.  A.  Terrell,  who  was  his  sister, 
and  a  previous  oral  promise  by  Vader  to 
Hull  to  assign  him  a  half  interest  in  the 
leased  premises  if  be  would  go  on  the  land 
and  work  it. 

Allen  &  Powell,  for  appellant.  Sher- 
wood F.  Gorham,  for  respondents. 

HOYT,  J.  This  action  was  brought  to 
set  aside  an  assignment  of  a  lease  on  the 
ground  that  the  same  was  made  in  fraud 
of  the  rights  of  the  plaintiff  as  a  creditor 
of  the  assignor.  The  lease  assigned  was 
for  land  in  a  wild  state,  with  an  annual 
rent  reserved.  There  was  no  proof  tend- 
ing in  any  manner  to  show  that  the  use  of 
the  leased  premises  was  of  any  greater 
value  than  the  rent  to  be  paid  therefor 
from  year  to  year;  In  other  words,  the 
proofs  did  not  show  that  the  lease  which 
was  assigned  was  of  any  value  whatever. 
Such  being  the  fact,  it  is  doubtful  whether 
the  court  would  aid  plaintiff  In  reducing  it 
to  his  possession,  ft  would  seem  that, 
before  a  creditor  could  ask  the  Interposi- 
tion of  a  court  of  equity,  he  roust  show 
that  by  its  aid  he  can  obtain  something 
which  will  be  of  some  value  in  bis  hands. 
Whether  or  not  this  be  so  as  a  matter  of 
law.  It  Is  clear  that,  until  it  was  shown 
that  the  lease  was  of  some  value,  a  small 
consideration  would  support  its  assign- 
ment. Upon  the  trial  the  court  below 
found,  as  a  matter  of  fact,  that  the  assign- 


ment was  made  upon  a  valuable  considera- 
tion sufficient  to  support  it.  We  have  ex- 
amined the  proofs,  and  are  satisfied  that 
this  finding  of  the  court  was  warranted. 
There  ure  some  features  of  such  proofs 
which  are  open  to  criticism,  but  taking 
them  all  together,  and  considering  the  fact 
that  the  lease  was  made  by  a  sister  to  a 
brother,  and  was  of  wild  lend  which,  until 
it  had  been  improved  by  the  labor  of  the 
lessee,  would  have  little  orno  rental  value, 
we  think  that  they  can  all  be  harmonized 
and  made  consistent  with  the  fact  that 
the  assignment  was  executed  in  the  best 
of  faith,  and  for  a  consideration  not  dis- 
proportionate to  the  value  of  the  lease. 
The  judgment  must  be  affirmed. 

DUNBAR,  C.  J.,'  and  ANDERS  and 
STILES,  JJ.,  concur. 


(6  Wash.  96) 

WOOD  v.  NICHOLS  et  al. 
(Supreme  Court  of  Washington.    March  10, 
1893.) 

Vendor  and  Purchaser— Rescission— Recon- 
veyance—Tender. 
A  vendor  who  seeks  to  obtain  a  recon- 
veyance of  land  on  the  ground  of  misrepre- 
sentation or  mistake  must  tender  the  full 
consideration  received  by  him,  and  the  fact 
that  he  paid  a  commission  to  his  agent  for 
negotiating  the  sale  does  not  entitle  him  to 
deduct  the  amount  of  such  commission  from 
the  sum  tendered. 

Appeal  from  superior  court.  Mason  coun- 
ty; Mason  Irwin,  Judge. 

Action  by  Joseph  B.  Wood  against  H.P. 
Nichols  and  Spiro  Bisazza  to  obtain  a 
reconveyance  of  land  sold.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals. 
Affirmed. 

C.  W.  Hartraan.  for  appellant.  Geo.  D. 
Blake,  for  respondents. 

SCOTT,  J.  The  plaintiff  and  appellant 
was  the  owner  of  certain  land  in  Mason 
county,  and  he  employed  the  respondent 
Nichols,  a  real-estate  agent,  to  negotiate 
a  sale  thereof  for  him.  Sometime  thereaft- 
er Nichols,  as  is  claimed  by  appellant,  in- 
formed him  that  Bisazza,  one  of  the  re- 
spondents, owned  four  lots  in  Galllgher's 
addition  to  Olyinpia  which  he  would  give, 
with  f 300  in  money,  for  appellant's  land, 
and  appellant  claims  a  trade  was  nego- 
tiated upon  that  basis,  it  does  not  ap- 
pear that  either  of  the  respondents  had 
seen  said  lots,  or  knew  anything  definitely 
as  to  their  value  or  their  situation.  A 
deed  from  respondent  Bisazza  of  four  lots 
was  submitted  to  appellant,  and  the 
same  were  therein  described  as  being  In 
Galllgher's  addition  to  Brighton  Park. 
The  appellant  found  some  fault  with  the 
deed  in  this  particular,  and  also  for  the 
further  reason  that,  according  to  a  map 
which  was  inspected  at  the  time,  It  ap- 
peared that  there  were  two  additions, 
platted  at  different  times,  and  known, 
respectively,  as  Galllgher's  First  and  Sec- 
ond additions  to  Olyinpia.  Galllgher's 
addition  to  Brighton  Park  was  a  separate 
plat,  without  the  city  limits,  and  was  not 
shown  upon  the  map  inspected.  Some 
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conference  was  had  at  that  time  between 
appellant  and  respondents  and  other  par- 
ties with  reference  to  the  location  of  aaid 
lota,  and  appellant  claimed  It  was  repre- 
sented to  him  that  said  lots  were  In  Gal- 
llgher's  first  addition  to-Olympia,  and  the 
trade  was  consummated.  Home  time 
thereafter,  appellant  undertook  to  locale 
said  lots,  and  found  them,  as  he  claimed, 
situated  In  a  lake  about  100  rods  loug 
and  75  or  80  rods  wide,  said  lots  being 
about  2l>0  feet  from  the  shore  of  said  lake, 
and  covered  with  water  from  10  to  20  feet 
deep,  and  that,  in  consequence  thereof, 
the  same  were  worthless;  and  be  brought 
this  action  to  obtain  a  reconveyance  of 
the  lands  that  he  had  deeded  to  the  re- 
spondent Bisazza  therefor.  No  tender 
was  made,  before  the  action  was  com- 
menced, of  the  moneys  which  appellant 
had  received  from  said  Bisazza,  nor  was 
any  deed  tendered  to  him  of  the  lots  in 
question.  After  the  institution  of  the 
salt,  at  the  commencement  of  the  trial, 
appellant  made  a  tender  of  a  deed  to  said 
lots  and  the  sum  of  $200  in  money.  It  ap- 
pears, and  is  conceded,  that  Bisazza  paid 
$300  iu  money,— $200  of  It  to  appellant 
personally,  and  $100  to  Nichols,  who  was 
authorized  to  receive  the  same  by  appel- 
lant. Nichols  retained  this  $100  as  bis 
commission,  but  appellant  claimed  that 
be  (appellant)  was  entitled  to  $50  of  said 
$100.  At  the  conclusion  of  bis  case,  upon 
a  motion  therefor  by  respondents,  the 
court  dismissed  the  action. 

It  appears  from  the  testimony  intro- 
duced that  the  location  of  said  lots  was 
misrepresented  to  appellant  at  the  time 
of  said  sale;  and  he  claims  that  such 
misrepresentations  were  fraudulent,  and 
that  In  any  event  he  is  entitled  to  recov- 
er, whether  fraudulent  or  not,  the  parties 
having  been  mistaken  as  to  the  location  of 
said  lots.  The  lower  court  found  that 
appellant  bad  not  made  out  a  case  in  this 
particular,  and  it  also  found  that  hecould 
not  recover  in  consequence  of  his  not  hav- 
ing tendered  the  sum  of  $300,  with  a  deed 
to  the  lots,  to  the  respondent  Bisazza. 
Upon  this  last  ground,  at  least,  the  deci- 
sion of  the  lower  court  must  be  sustained. 
At  no  time  did  appellant  offer  to  pay  to 
Bisazza  the  sum  of  $300,  but  be  proceeded 
npon  the  theory  that,  as  $200  was  the  only 
money  he  had  received  individually,  it 
was  all  he  was  called  upon  to  refund.  It 
is  conceded,  however,  that  Nichols  was 
bis  ngent  in  the  premises,  and  that  the 
commission  for  negotiating  said  sale  was 
due  from  him  to  Nichols.  Under  the  cir- 
cumstances, appellant -was  in  no  position 
to  maintain  the  suit,  and  the  court  prop- 
erly dismissed  it.  Affirmed. 

DUNBAR.  C.  J.,  and  ANDERS  and 
STILES,  JJ.,  concur. 


(6  Wash.  109) 

DD3TZ  v.  WINEHTLL. 
(Supreme  Court  of  Washington.    March  10, 
1803.) 

Recovekt  of  Monky  Paid  bt  Tbnast-Com- 
mcnitt  propertt. 
1.  A  joint  lessee  of  land,  who  has  ad- 
vanced money  to  the  landlord  on  account  of 


the  lease,  cannot  recover  such  money  in  an 
action  against  the  landlord,  based  on  his 
breach  of  the  conditions  in  the  lease,  without 
joining  his  cotenant,  since  the  landlord  is  en- 
titled to  have  the  rights  of  all  the  parties  to 
the  contract  litigated  in  one  suit. 

2.  Failure  of  a  wife  to  join  her  husband 
in  a  lease  of  community  land  does  not  render 
the  lease  void,  so  as  to  enable  the  lessee  to 
disregard  it,  and  recover  from  the  husband 
moneys  paid  on  account  of  such  lease,  though 
the  lessee  never  took  possession  of  the  prem- 
ises. Isaacs  v.  Holland,  (Wash.)  29  Pac  Rep. 
976,  followed. 

Appeal  from  superior  court.  King  coun- 
ty ;  T.  J.  Humes.  Judge. 

Action  by  Charles  Diets  against  Gustavo 
Winehlll  to  recover  money  paid  to  defend- 
ant on  account  of  a  lease  made  by  defend- 
ant to  plaintiff  and  one  H.  F.  Heuss  Joint- 
ly. From  a  judgment  in  plaintiff's  favor, 
defendant  appeals.  Reversed. 

Burleigh,  Gamble  &  Burleigh,  for  appel- 
lant. P.  C.  Ellsworth,  (Vines  H.  Faben, 
of  counsel,)  for  respondent. 

DUNBAR,  C.  J.  The  respondent  and  H. 
F.  Heuss  jointly  entered  into  a  written  in- 
denture of  agreement  with  the  appellant, 
by  which  they  leased  of  appellant  certain 
premises  in  the  city  of  Seattle.  The  lease, 
by  its  terms,  was  to  commence  in  the 
future.  The  contract  was  made  June  16. 
1890,  and  the  lease  was  to  begin  October 
1,  1890.  In  part  perforraanc«  of  the  condi- 
tions of  the  lease,  respondent  gave  to  ap 
pellant  a  check  for  $500.  payable  on  de- 
mand, and  respondent  and  Heuss  jointly 
executed  a  duebill  for  the  remaining  $625, 
payable  on  demand.  Under  our  view  of 
the  law,  it  is  not  necessary  to  discuss  or 
state  the  reasons  which  led  to  the  break- 
ing of  the  contract  upon  either  side.  Re- 
spondent brought  bis  individual  action  for 
the  recovery  of  the  money  paid,  ignoring 
the  lease,  and  not  making  Heuss  a  party 
to  the  action.'  When  plaintiff  rested  his 
case,  the  defendant  moved  for  a  nonsuit, 
which  the  court  refused  to  grant.  The 
evidenceof  the  pluintiff  plainly  shows  that 
the  respondent  and  House  jointly  executed 
the  lease,  and  made  themselves  jointly  re- 
sponsible for  the  payment  of  the  lease 
money.  It  may  he  true,  as  claimed  by  the 
respondent,  that  Heuss  has  no  iuterest  in 
the  $500  which  bad  been  paid  by  resoond- 
ent;  but  the  action  being  brought  on 
their  joint  contract,  and  for  a  breach  of 
the  same,  Heuss  becomes  a  party  interest- 
ed, and  the  appellant  has  a  right  to  have 
the  rights  of  all  the  parties  to  the  contract 
litigated  in  one  suit.  If  the  complaint 
cannot  be  construed  to  be  an  action  for  a 
breach  of  the  contract,  but  is,  aa  asserted 
by  respondent,  simply  for  the  recovery  of 
the  money  paid,  ignoring  and  disregard- 
ing the  contract  of  lease,  then  there  is  a 
fatal  variance  between  the  allegations  and 
the  proof,  and  the  case  falls  squarely  within 
the  rule  laid  down  by  this  court  in  Dlstler 
v.  Dabney,  3  Wash.  St.  200. 1  It  is  contend- 
ed by  the  respondent  that  the  suit  could 
not  have  been  brought  on  the  lease  con- 
tract, for  the  reason  that  the  lessor  who 
made  and  executed  the  lease  was,  at  the 
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time  of  its  execution,  married,  and  that 
the  wife  was  not  made  a  party  to  the 
lease,  did  not  execute  the  same,  and  it 
was  therefore  void, and  would  not  sustain 
an  action.  Even  if  it  were  true  that  the 
action  cannot  be  based  upon  a  contract 
for  the  lease  or  sale  of  community  real  es- 
tate where  the  wife  did  not  Join,  it  does 
not  follow  that  it  would  relieve  the  re- 
spondent from  the  obligation  imposed  by 
the  statute  to  Htate  the  facts  constituting 
his  cause  of  action.  This  court,  however. 
In  the  case  of  Isaacs  v.  Holland,  (Wash.) 
29  Pac.  Rep.  976,  where  a  lease  was  execut- 
ed of  community  land  by  the  husband 
only,  held  that  the  lease  was  not  void, 
and  that  the  lessees  could  not  avoid  the 
performance  of  the  lease  upon  their  part, 
and  abandon  the  premises,  and  resist  the 
payment  of  rent,  without  first  giving 
the  lessors  an  opportunity  to  execute  to 
them  a  valid  lease.  The  same  principle 
was  followed  by  us  in  Colcord  v.  Leddy,  4 
Wash.  791,  31  Pac.  Rep. 320,  and  in  Hunt  v. 
Stearns,  6  Wash.  — ,  81  Pac.  Rep.  468. 
The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  Instructions  to 
grant  the  motion  for  a  nonsuit  asked  by 
appellant. 

ANDERS,  STILES,  and  HO  YT,  J  J.,  con- 
cur. 

(6  Wash.  114) 
ROCHESTER  et  al.  v.  YESLBR'S  ES- 
TATE et  al. 
(Supreme  Court  of  Washington.    March  14, 
1893.) 

Spbcific  Pbkfohmancb— Indefjhitb  Contkact. 

Where  a  written  contract  to  convey  10 
acres  of  land,  conditioned  npon  the  construc- 
tion of  a  cable  road  by  the  vendee,  fails  to 
specify  any  particular  land,  specific  perform- 
ance will  not  be  decreed,  in  the  absence  of 
evidence  that  the  vendee,  before  the  death  of 
the  vendor,  took  possession  of  the  land  intend- 
ed to  be  conveyed. 

Appeal  from  superior  court,  King  coun- 
ty; 1.  J.  Lichtenberg,  Judge. 

Action  for  specific  performance  by  Junius 
Rochester  and  Carrie  A.Rochester  against 
the  estate  of  Sarah  B.  Yesler,  Freeman  P. 
Kirkendall,  and  others.  From  a  judgment 
for  petitioners.  Freeman  P.  Kirkendall 
and  others  appeal.  Reversed. 

Greene  &  Turner,  for  appellants. 
Thompson,  Edsen  &  Humphries,  for  re- 
spondents. 

DDNBAR,  C.  J.  This  action  Is  based  on 
the  following  contract:  "Seattle,  W.  T., 
July  30, 1X87.  Whereas,  J.  B.  Metcalfe  and 
his  associates  propose  to  construct  a  ca- 
ble road  along  through  the  line  of  Mill, 
Main,  or  Jackson  streets,  lu  S3attle,  W.T., 
and  to  run  cars  thereon,  and  to  otherwise 
equip  and  operate  said  road,  which  shall 
run  from,  at,  or  near  the  Elliott  bay  to 
Lake  Washington,  along  the  line  of  one  of 
said  streets:  Now,  therefore,  we,  the  un- 
dersigned property  holde'rs,  hereby  sub- 
scribe and  donate  to  said  enterprise  prop- 
erty as  set  opposite  our  names;  contracts 
to  convey  said  property  to  be  given,  con- 
ditioned upon  the  construction  of  the 
v.32i\no.!5— 67 


road;  and  deeds  to  same,  whenever  the 
said  road  shall  be  completed.  H.  L.  Tes- 
ter, ten  acres  on  Lake  Washington.  8.  B. 
Yesler.  ten  acres,  (10.)  J.  B.  Metcalfe,"— 
and  is  brought  against  the  estate  of  Sarah 
B.  Yesler,  deceased,  by  the  grantee  of  J.  B. 
Metcalfe  and  bis  associates,  to  compel  the 
execution  of  a  deed  to  the  petitioner  Car- 
rie A.  Rochester  by  the  administrator  of 
the  estate  of  Sarah  B.  Yesler,  deceased, 
and  praying  that  her  title  be  quieted  as 
against  the  estate  and  the  heirs  of  the  said 
Sarah  B.  Yesler,  deceased.  On  the  trial  of 
the  cause  the  court  decreed  that  Carrie  A. 
Rochester  was  entitled  to  a  deed  of  con- 
veyance, to  be  executed  in  due  form  by  de- 
fendant J.  D.  Lowroan,  administrator  of 
the  estate  of  Sarah  B.  Yesler,  deceased, 
for  the  lands  described  in  the  complaint, 
and  that  Lowiuan,  as  such  administrator, 
execute  Huch  deed.  It  is  contended  by  the 
appellants  (1)  that  no  jurisdiction  existed 
in  the  superior  court,  on  such  a  petition, 
to  render  the  decree  it  did  upon  the  evi- 
dence, for  the  reason  that  the  powers  of 
the  court  upon  such  a  petition  were  stat- 
utory, special,  and  limited,  and  confined 
to  tbecase  and  procedure  specified  in  the 
statute;  (2)  that,  even  if  the  court  did 
have  jurisdiction  under  the  petition,  the 
petitioners  were  not  entitled  to  specific 
performance  upon  the  evidence. 

The  view  we  take  of  the  last  proposition 
renders  unnecessary  a  discussion  of  the 
first.  It  will  be  seen  by  reference  to  the 
alleged  contract  of  July  30, 18X7,  that  it 
does  not  constitute  a  written  contract  to 
convey  any  particular  land.  It  is  too  in- 
definite 'to  convey  anything,  and  resort 
must,  be  had  to  oral  testimony  to  make 
any  contract.  The  testimony  as  to  what 
land  Mrs.  Yesler  intended  or  promised  to 
coneey  at  that  time  Is  exclusively  oral 
testimony.  The  map  spoken  of  by  Met- 
calfe is  not  in  evidence.  It  is  not  referred 
to  In  any  way  in  the  written  agreement, 
and  all  the  testimony  concerning  it  is  oral. 
We  think  it  wlH  be  conceded  that  this  con- 
tract falls  within  the  statute  of  frauds, 
and  therefore  cannot  be  enforced  unless  it 
is  relieved  by  poSHession,  and  we  have 
looked  through  the  records  In  vain  for 
any  evidence  of  possession  prior  to  the 
death  of  Mrs.  Yesler.  It  is  no  doubt  true 
that  possession  was  taken  of  the  land  by 
Metcalfe  and  his  associates,  and  that  val- 
uable improvements  were  placed  thereon 
after  Mrs.  Yesler's  death ;  but  such  posses* 
sion  is  not  sufficient  to  bind  Mrs.  Yesler, 
and  therefore  to  bind  her  estate.  There 
must  have  been  possession  before  her 
death,  and  there  must  have  been  such  a 
contract  that  under  its  conditions  a  court 
of  equity  could  have  decreed  u  specific  per- 
formance against  Mrs.  Yesler.  There  was 
no  such  contract  In  existence  at  the  time 
of  her  death,  and  none  could  grow  into 
existence  after  her  death,  to  bind  her  es- 
tate. The  very  terms  of  the  memorandum 
show  that,  whatever  undescribed  land  it 
was  that  she  intended  to  convey,  it  was 
only  to  be  conveyed  upon  conditions  to 
be  performed,  and  that  no  possession  ot 
any  other  right  was  granted  at  the  time. 
There  is  no  testimony  whatever  tending 
to  show  that  there  was  any  attempt  to 
take  possession  of  the  laud  until  after 
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Mrs.  Yesler's  death.  On  the  subject  of 
possession  and  improvement,  Junius 
Rochester  testified  as  follows:  "Question. 
When  was  the  railroad  completed?  An- 
swer. In  September.  1888.  Q.  You  think 
the  clearing  was  commenced  some  time  in 
1888?  A.  Yes;  I  think,  towards  the  first 
of  the  year."  Metcalfe,  who  was  the  man 
who  made  the  alleged  contract  with  Mrs. 
Yesler,  who  was  the  orgauizer  of  the  com- 
pany, and  who  was  the  principal  witness 
in  this  case,  testified  as  follows:  r Ques- 
tion. What  was  done  with  reference  to 
taking  possession  of  this  ten  acres  of 
ground,  and  improving  it.  if  anything? 
Answer.  Well,  all  that  part  of  it, I  am  not 
as  familiar  with  as  a  number  of  others; 
but  I  know  that  there  was  clearing  of  the 
land,  soon  after,  commenced,  about  the 
time  if  1  recollect  right,  or  between  the 
time  of  the  beginning  of  the  construction 
and  the  completion  of  the  road."  This  is 
all  the  testimony  there  is  as  to  the  time 
when  possession  was  taken,  and  Improve- 
ment commenced.  This  testimony  shows 
that  such  improvements  were  made,  and 
possession  taken  for  the  purpose  of  mak- 
ing improvements, between  thecommence- 
meut  and  finishing  of  the  road,  and  fur- 
ther shows  that  the  road  was  not  com- 
menced until  the  early  part  of  the  year 
1S88.  But  Mrs.  Yesler's  death  occurred 
August  28,  1887,  so  that  it  is  plain  that  no 
possession  was  taken  ol  the  land  in  dis- 
pute, and  no  improvements  made  thereon, 
until  several  months  subsequent  to  her 
death.  The  Judgment  will  therefore  be  re- 
versed, and  tbe  cause  dismissed. 

HOYT,  STILES,  and  SCOTT,  J  J.,  con- 
cur. 


(6  Waah.  101) 

SEATTLE  GAS  &  ELECTRIC  LIGHT  & 
MOTOR  CO.  v.  CITY  OF  SEATTLE. 

(Supreme  Court  of  Washington.    March  10, 

1893.) 

Wbioht  of  Evidence  —  Review  on  Appeal — In- 
structions. 

1.  If  instructions,  considered  as  a  whole, 
fairly  state  the  law,  they  are  not  erroneous, 
though  detached  portions  thereof  are  technic- 
ally incorrect. 

2.  In  an  action  against  a  city  for  dam- 
ages occasioned  by  a  change  of  grade,  an  in- 
struction that  the  opinion  of  any  witness  as 
to  plaintiff's  damages  was  not  binding  on  the 
jury  appeared  in  the  record,  followed  by  a 
period,  and  the  succeeding  words:  "If  the 
evidence  shows  that  the  opinion  of  the  witness 
*  *  *  is  based  upon  speculative,  remote,  or 
contingent  damages  which  may  arise  in  the 
future  by  reason  of  some  additional  improve- 
ments placed  upon  said  premises,  or  if  the 

{•roof  of  said  witnesses  shows  that  their  opin- 
on  is  based,  either  wholly  or  in  part,  upon 
some  imaginary  loss  that  might  occur  in  the 
future,  or  is  based  upon  a  state  of  facts  which 
might  or  might  not  occur  in  the  future." 
Held,  that  the  words  quoted  qualified  the  prior 
part  of  the  instruction. 

Appeal  from  superior  court.  King  coun- 
ty ;  T.  J.  Humes,  Judge. 

Action  by  the  Seattle  Gas  &  Electric 
Light  &  Motor  Company  against  the  city 
of  Seattle  to  recover  damages  done  to 
plaintiff's  gas  plant  by  a  change  of  grade 


in  certain  streets  of  defendant.  Verdict 
and  judgment  for  defendant.  Plaintiff 
appeals.  Affirmed. 

Blaine  &  De  Vries,  (E.  C.  Hughes,  of 
counsel.)  for  appellant.  Geo.  Don  worth 
and  James  B.  Howe,  for  respondent. 

DUNBAR,  C.  J.  In  this  case  it  is  strenu- 
ously Insisted  that  tbe  verdict  of  tbe  jury 
is  against  the  evidence.  A  large  claim  for 
damages  is  made,  and  the  jnry  found  that 
no  damages  bad  been  sustained.  The 
testimony  is  exceedingly  voluminous,  but 
we  have  thoroughly  examined  it  in  detail, 
and  from  such  examination,  especially 
considering  the  fact  that  the  jury  ex- 
amined the  premises  and  the  property  al- 
leged to  be  damaged,  we  do  not  think  the 
testimony  presents  that  undisputed  proof 
of  damages  which  would  justify  this 
court  In  disturbing  the  verdict  of  tbe  jury. 
And  after  a  careful  examination  of  the 
authorities  cited  by  both  appellant  and 
respondent,  without  particularizing  or 
reviewing  such  authorities  here,  we  are 
satisfied  that,  while  detached  expressions 
in  the  court's  charge  to  the  Jury,  If  consid- 
ered as  independent  expressions,  might 
possibly  be  technically  erroneous,  yet  the 
instructions  as  a  whole,  and  considered 
together,  fairly  state  the  law,  and  we  are 
satisfied  that  the  Jury  were  In  no  wise 
misled  by  such  instructions. 

The  instructions  are  very  lenethy,  but 
It  seems  to  us  that  every  element  of  dam- 
age which  tbe  plaintiff  was  entitled  to 
recover  could  have  been  properly  consid- 
ered by  the  jury  under  tbe  instructions 
given.  Stress  Is  laid  by  the  appellant 
upon  tbe  following  alleged  Instruction: 
"You  are  further  instructed  that  the  mere 
opinion  of  any  witness  who  has  testified 
In  this  case  that  In  his  opinion  the  dam- 
ages which  plaintiff  has  or  will  suffer  by 
reason  of  said  change  of  grade  consists  of 
and  was  of  a  given  or  named  amount, 
such  opinion  as  to  tbe  amount  of  dam- 
ages is  not  binding  upon  you  in  any  wise 
as  to  tbe  amount  of  damages  which 

Slain  tiff  has  sustained,  if  any  damage  It 
as  sustained  whatever."  And,  of  course, 
if  the  court  had  given  any  such  instruc- 
tion, some  question  might  be  raised  as  to 
Its  soundness.  But  no  such  instruction 
was  given  as  an  independent  proposition, 
as  made  to  appear  by  appellant's  brief, 
but  the  language  above  quoted  was  fol- 
lowed by  tbe  following  qualifying  words, 
vii. :  "If  the  evidence  shows  that  the 
opinion  of  the  witness  or  witnesses  is 
based  upon  speculative,  remote,  or  con- 
tingent damages  which  may  arise  in  tbe 
future  by  reason  of  some  additional  im- 
provements placed  upon  said  premises,  or 
if  tbe  proof  of  said  witnesses  shows  that 
their  opinion  is  based  either  wholly  or  in 
part  upon  some  imagiuary  loss  that 
might  occur  in  the  future,  or  is  based 
upon  a  state  of  facts  which  might  or 
might  not  occur  in  the  future."  It  is  true 
that  a  period  occurs  after  the  word 
"whatever,"  the  last  word  quoted  by 
appellant,  instead  of  a  comma,  as  there 
should  be;  but  the  latter  part  of  the  para- 
graph would  be  entirely  meaningless  and 
senseless  except  as  a  condition  to  the  first 
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part,  and  a  glance  at  the  record  so  plain- 
ly shows  that  the  latter  part  of  the  para- 
graph qualifies  theflrst  part  that  the  criti- 
cism scarcely  merits  a  notice.  Believing 
that  there  was  no  error  by  the  court, 
either  in  giving  or  refusing  Instructions, 
and  that  the  case  was  fairly  submitted  to 
the  jury,  who  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  the 
weight  of  the  testimony,  the  verdict  must 
stand. 

The  judgment  is  therefore  affirmed. 

ANDERS,  HOYT,  SCOTT,  and  STILES, 
J  J.,  concur. 

(6  Wash.  118) 

BOWMAN  v.  McGREGOR  et  al. 
(Supreme  Court  of  Washington. .  March  16, 
1893.) 

Judgment  in  Replevin  — Enjoining  Enforce- 
ment—Remedy bt  Appeal. 

1.  Where  judgment  is  rendered  for  de- 
fendant in  replevin  for  a  return  of  the  prop- 
erty or  the  value  thereof,  the  facts  that  the 
property  belonged  to  a  firm  of  which  plaintiff 
was  a  partner,  and  that  plaintiff  cannot  return 
the  property  because  he  has  appropriated  it  to 
the  use  of  the  firm,  furnish  no  ground  for  en- 
joining the  enforcement  of  the  judgment. 

2.  The  facts  that  defendant  had  only  a 
special  property  in  the  goods  taken  from  him, 
and  that  the  amount  thereof  was  not  shown  in 
the  replevin  suit,  do  not  justify  granting  the 
injunction,  since  plaintiff's  remedy  was  by  ap- 
peal. 

Appeal  from  superior  court,  Clallam 
county;  James  G.  McClinton,  Judge. 

Action  by  C.  C.  Bowman  against  11.  J. 
McGregor,  W.  B.  Gould,  as  the  sheriff  of 
Clallam  count;,  and  the  Pnget  Mill  Com- 
pany. From  a  judgment  for  plaintiff,  W. 
B.  Gould  and  the  Puget  Mill  Company  ap- 
peol.  Reversed. 

Struve  &  McMicken.  L.  M.  Lane,  and 
James  Klefer,  for  appellants.  Benton  Em- 
bree,  for  respondent. 

HOYT,  J.  By  this  action  plaintiff 
sought  to  enjoin  the  enforcement  of  a  judg- 
ment rendered  against  him  in  an  action  of 
replevin  In  which  he,  as  plaintiff,  had  been 
defeated  after  a  trial  upon  the  merits. 
There  was  no  allegation  in  the  complaint 
that  such  judgment  was  rendered  by  rea- 
son- of  any  fraudulent  representations  on 
the  part  of  the  defendant  therein,  nor  of 
any  mistake  of  facts  on  the  part  of  the 
plaintiff.  There  was  an  allegation  that 
the  property  taken  by  the  pluintiff  in  such 
replevin  suit  was  not  the  property  of  the 
defendant,  but  was  the  property  of  a  cer- 
tain partnership  of  which  the  plaintiff 
was  a  member,  which  had  been  levied  up- 
on by  the  defendant  under  an  execution 
Issned  upon  a  judgment  against  the  other 
partner  in  said  firm.  Said  complaint  fur- 
ther alleged  that  such  partnership  was  in- 
solvent at  the  time  of  such  levy,  and  that 
the  plaintiff  was  unable  to  return  the  prop- 
erty taken  from  the  defendant  In  said  re- 
plevin suit,  for  the  reason  that  he  had  ap- 
propriated it  to  the  uses  of  said  partner- 
ship. These  were  substantially  all  the 
allegations  tending  to  show  any  reason 
why  the  judgment  at  law  should  not  be 


enforced.  In  our  opinion  they  were  insuf- 
ficient for  that  purpose.  It  Is  a  well-settled 
principle  relating  to  the  action  of  replevin 
that  the  fact  that  the  property  taken  is 
that  of  a  person  not  a  party  to  the  action 
is  no  sufficient  reason  why  there  should 
not  be  a  judgment  in  favor  of  the  defend- 
ant for  the  return  thereof,  or  for  its  value, 
if  a  return  cannot  be  had.  This  being  the 
established  rule  as  to  such  actions,  it  fol- 
lows that,  under  the  allegations  in  this 
complaint,  the  judgment  for  the  defendant 
for  a  return  of  the  property  or  its  value 
was  properly  entered ;  and,  as  there  was  no 
allegation  of  any  such  change  of  circum- 
stances since  such  entry  as  would  warrant 
the  interference  of  a  court  of  equity,  we 
are  unable  to  see  any  reason  why  it  should 
be  allowed  to  interfere  to  prevent  the  en- 
forcement of* such  judgment. 

There  is  a  suggestion  In  the  brief  of  re- 
spondent that  the  proof  in  the  replevin 
suit  showed  that  the  defendant  bad  only 
a  special  property  in  the  goods  taken,  and 
that  the  amount  thereof  was  not  shown, 
and  that  for  that  reason  the  judgment  in 
replevin  was  erroneous.  However  true 
this  suggestion  might  be,  it  could  afford 
no  ground  for  the  interference  of  a  court 
of  equity.  If  such  judgment  was  errone- 
ous, plaintiff  should  have  sought  relief 
against  the  same  by  appeal,  and,  having 
failed  to  do  so,  hecannot  obtain  such  relief 
by  a  bill  In  equity. 

So  far  as  we  can  see,  the  facts  alleged  In 
this  complaint  simply  show  an  ordinary 
case  of  the  failure  of  the  plaintiff  to  main- 
tain the  right  to  the  possession  of  proper- 
ty which  he  has  taken  in  replevin,  and 
that,  as  a  result  of  such  failure,  a  judg- 
ment has  been  properly  entered  against 
him  for  the  value  of  the  property.  The 
complication  as  between  the  plaintiff  and 
the  other  member  of  the  partnership,  while 
in  some  sense  tending  to  show  the  exist- 
ence of  facts  involving  other  principles 
than  those  above  stated,  does  not,  In  our 
opinion,  when  carefully  considered,  take 
the  case  out  of  the  general  rule.  The  de- 
fendant, as  sheriff,  is  responsible  to  the 
partnership  for  the  property,  and  not  to 
the  Individual  partner  who  brings  this  ac- 
tion, and  the  plaintiff,  as  an  individual 
member  of  such  partnership,  cannot,  in 
the  indirect  method  which  he  1ius  sought, 
assert  the  rights  of  the  partnership  to  the 
property  against  the  claims  of  such  de- 
fendant. If  he  were  allowed  thus  to  do,  it 
would  force  the  defendant  to  participate 
in  the  adjudication  of  the  partnership 
affairs  at  the  instance  of  a  single  partner, 
without  the  intervention  of  the  other,  or 
of  the  creditors  or  the  firm,  who,  under  the 
allegations  of  the  complaint,  would  be 
more  interested  in  the  result  than  any  one 
else.  The  plaintiff  wrongfully  sued  out 
the  writ  of  replevin,  and,  having  done  so, 
he  must  answer  to  the  defendant  for  the 
property  thus  wrongfully  taken  possession 
of.  As  to  what  the  rights  of  the  firm  are 
as  against  such  defendant,  we  are  not 
now  called  upon  to  adjudicate.  We  are 
unable  to  nee  any  reason  why  equity 
should  interfere  with  the  enforcement  of 
the  Judgment  in  the  replevin  suit.  It  fol- 
lows that  the  judgment  rendered  in  the 
court  below  must  be  reversed,  and  the 


Digitized  by  Google 


1060 


PACIFIC  REPORTER,  Vol.  32. 


(Wash. 


cause  remanded,  with  instructions  to  sus- 
tain tbe  demurrer  to  the  complaint. 

DUNBAR,  -C.  J.,  and  STILES,  J.,  con- 
cur. 


(6  Wash.  297) 

KIRBY  T.  COLLINS. 

(Supreme  Court  of  Washington-    March  18, 
1803.) 

Record  oil  Appeal —Judge's  Certificate— Dis- 
missal op  Appeal. 

Where  the  court's  certificate  to  a  state- 
ment of  facts  on  appeal  does  not  show  that  the 
statement  contains  all  the  material  facts,  the 
statement  will  be  stricken  out.  and  the  appeal 
dismissed. 

Appeal  from  superior  court,  Jefferson 
county;  Morris  B.  Sacht*,  Judge. 

Action  by  Brandon  Kirby  against 
Emma  N.  Collins.  From  the  Judgment, 
plaintiff  appeals.    Appeal  dismissed. 

Gao.  W.  Tyler,  for  appellant.  Smith  ft 
Felger,  lor  respondent. 

PER  CURIAM.  Respondent  moves  to 
strike  tbe  statement  of  facts  from  tbe 
tiles  and  record  herein,  and  to  dismiss  the 
appeal,  for  tbe  reason  that  tbe  said  state- 
ment of  facts  was  not  properly  certified 
by  the  trial  court.  It  does  not  appear 
from  tbe  certificate  to  tbe  statement  of 
facts  in  this  case  that  tbe  said  statement 
contains  all  the  material  facts  In  the  said 
cause.  On  the  autbority  of  Knos  v.  Wil- 
cox. 8  Wash.  St.  44,  28  Pac.  Rep.  864,  Cad- 
well  v.  Bank,  8  Wash.  St.  188,  28  Pac.  Rep. 
865,  and  an  unbroken  line  of  decisions  of 
this  court,  the  motion  will  be  sustained, 
the  statement  stricken,  and  the  appeal 
dismissed. 


(6  Wash.  2M) 

FIRST  NAT.  BANK  OF  MT.  VERNON  v. 
Me  LEAN  et  al. 

(Supreme  Court  of  Washington.  March  18, 
1893.) 

Notice  op  Appeal— Dismissal. 

Where  the  appellant  gives  the  respond- 
ent no  notice,  of  appeal,  oral  or  written,  the 
appeal  will  be  dismissed. 

Appeal  from  superior  court,  Skagit 
county;  Henry  McBride,  Judge. 

Action  on  a  promissory  note  by  tbe 
First  National  Bank  of  Mt.  Vernon 
against  John  McLean  and  J.  B.  Wiley. 
From  a  judgment  for  plaintiff,  defendant 
Wiley  appeals.   Appeal  dismissed. 

Million  &  Houser,  for  appellant.  H.  A. 
McLean  and  Fishback,  Elder  &  Hardin, 
for  respondent. 

PER  CURIAM.  Respondent  mores  to 
dismiss  the  appeal  in  this  case  for  the 
reason  that  no  notice  of  appeal  was  given 
according  to  law,  or  at  all;  and  it  ap- 
pearing from  the  record  that  no  notice  of 
appeal,  either  oral  or  written,  was  given 
to  respondent  by  appellant  in  this  action, 
the  motion  must  prevail,  and  the  appeal 
be  dismissed,  with  costs  to  respondent. 


<e  Wash,  ill) 
BELLES  v.  CARROLL  et  al. 
(Supreme  Court  of  Washington.  March  23, 
1883.) 

Appeal—  Review— Judgment  bt  Depaolt. 
On  appeal  the  supreme  conrt  will  not 
consider  the  question  whether  a  default  judg- 
ment was  in  fact  irregularly  entered,  in  the 
absence  of  a  motion  in  the  court  below  to  set 
it  aside. 

Appeal  from  superior  court.  Pierce 
county;  Frank  Ally n.  Judge. 

Action  by  Peter  Belles  against  William 
Carroll  and  others  to  foreclose  a  mort- 
gage. Judgment  by  default  was  entered 
against  defendants,  and  they  appeal.  Ap- 
peal dismissed. 

J.  F.  Ramage,  for  appellants.  H.  O. 
Rowland,  for  respondent. 

HOYT,  J.  Appellants  by  this  appeal 
ueek  to  reverse  a  judgment  alleged  to  have 
been  Irregularly  entered  against  them  as 
upon  their  default.  Tbe  record  shows 
that  no  motion  was  made  In  tbe  court  be- 
low to  set  aside  tbe  Judgment,  and,  such 
being  the  case,  this  court  will  not  enter 
into  an  investigation  of  tbe  merits  of  tbe 
question  as  to  whether  or  not  such  judg- 
ment was  In  fact  irregularly  entered,  as 
in  our  opinion  the  appellants  should  have 
sougbt  a  remedy  against  snch  judgment, 
by  motion  or  otherwise,  in  the  court  be- 
low, before  coming  here.  As  we  refuse  to 
enter  Into  an  investigation  of  the  merits, 
we  shall  not  affirm  the  judgment  of  the 
court  below,  but  will  simply  dismiss  tbe 
appeal,  so  tbat  tbe  rights  of  tbe  appel- 
lants to  move  against  tbe  Judgment  In 
the  lower  court  shall  not  be  Interfered 
with. 

DUNBAR.  C.  J.,  and  SCOTT  and 
STILES,  J  J.,  concur. 


(6  Wash.  166) 
ROBERTSON  v.  WOOLLEY  et  al. 
(Supreme  Court  of  Washington.   March  25, 
1893.) 

Continuance  —  Absence  op  Party  from  Stats. 

Where  defendants  are  guilty  of  no  un- 
reasonable delay  in  filing  th««ir  answer*,  their 
motion,  made  before  the  cause  is  set  for  trial,  for 
a  continuance  to  the  n;>xt  term  of  court,  will 
be  granted,  upon  affidavits  Knowing  that  the 
principal  defendant— die  manager  of  the  busi- 
ness out  of  whii'h  the  suit  grow,  and  the  i>er- 
son  with  whom  all  the  transactions  were  had— 
is  necessarily,  but  only  temporarily,  absent 
from  the  state. 

Appeal  from  superior  conrt,  Skagit 
county;  Henry  McBride,  Judge. 

Action  by  W.  B.  Robertson  against  P. 
A.  Woolley  and  another.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Re- 
versed. 

Metcalfe.  Little  &  Jurey,  for  appellants. 
Sinclair  &  Smith,  for  respondent. 

STILES,  J.  We  are  wholly  unable  to 
see  why  the  appellants  should  not  have 
had  a  continuance  of  this  case.  Their  an- 
swers were  placed  on  file,  without  any  un- 
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reasonable  delay,  about  May  25,1892,  and 
thereupon  the  respondent  demurred  to 
them,  anu  the  demurrer  was,  on  June  7th, 
sustained  as  to  the  second  affirmative 
defense  only.  Leave  was  Riven  to  plead 
further  upon  payment  of  all  accrued  costs, 
and  on  June  15th  an  amended  answer  was 
filed,  to  which  respondents  replied  the 
next  day.  Appellants  then  immediately, 
and  before  the  cause  was  set  for  trial, 
moved  for  a  continuance  of  the  cause  to 
the  next  regular  session  of  the  court,  upon 
affidavits  showing  that  the  principal 
defendant— the  manager  of  the  business 
out  of  which  the  suit  grew,  and  the  per- 
son with  whom  all  of  the  transactions 
were  had— was  necessarily,  but  only  tem- 
porarily, absent  in  another  state;  but  the 
court  denied  the  motion,  and,  without 
any  cause  being  shown  for  the  unusual 
proceeding,  ordered  the  trial  to  begin  Im- 
mediately. Necessarily,  therefore,  the  ap- 
pellants did  not  have  a  fair  trial.  It  is 
not  necessary  that  a  party  to  an  action 
should  be  in  court  with  his  witnesses, 
ready  for  trial,  on  the  instant  that  the 
cause  is  at  issue.  Until  the  issues  are  de- 
termined, he  cannot  know  what  proof  will 
be  needed;  and  in  every  case  such  reason- 
able time  after  the  pleadings  are  on  file 
should  be  given  the  parties  as  will  enable 
them  to  make  proper  preparation.  It  is 
useless  to  appeal  to  the  rule  that  this 
court  does  not  interfere  with  the  exercise 
of  the  discretion  of  the  superior  courts. 
Time  to  prepare  for  trial  is  a  matter  of 
right  as  much  as  time  to  plead,  and  can- 
not be  taken  away  under  any  principle  of 
Justice.  Reference  is  made  to  a  rule  of  the 
superior  courts  which  would  have  post- 
poned the  trial  of  this  cause  without  any 
motion ;  but  the  rule  is  not  in  the  record, 
and  we  do  not  base  our  action,  to  any 
extent,  upon  it. 

DDNBAR,  C.  J.,  and  HOYT,  J.,  concur. 


(6  Wash.  164) 

SCHW ABA  CHER  BROS.  &  CO.  t.  VAN 

REYPEN  et  al. 
(Supreme  Court  of  Washington.   March  25, 
1803.) 

Community  Property  —  Mortgage  bt  Husband. 

1.  A  mortgage  on  community  property,  ex- 
ecuted by  a  man  living. separate  from  his  wife, 
and  holding  himself  out  as  unmarried,  is  valid, 
unless  the  mortgagee  knew  that  the  mortgagor 
was  a  married  man,  or  had  such  knowledge  as 
would  lead  a  man  of  ordinary  prudence  to  fur- 
ther investigation.  Sadler  v.  Niesz,  (Wash.)  31 
Pac.  Rep.  630,  and  Nuhn  v.  Miller,  Id.  1031, 
followed. 

2.  Where  the  mortgage  recites  that  the 
mortgagor  is  an  unmarried  man,  knowledge  by 
the  mortgagee  that  he  was  in  fact  married  is 
not  established  by  the  mortgagor's  evidence, 
in  a  general  way,  that  it  must  nave  been  un- 
derstood that  he  was  married,  or  by  the  fact 
that  his  final  proof  on  procuring  a  patent  of 
the  land  from  the  federal,  government  contain- 
ed a  statement  that  he  was  married,  in  the  ab- 
sence of  any  showing  that  the  mortgagee  knew 
of  such  statement. 

Appeal  from  superior  court,  Whatcom 
county;  John  R.  Winn,  Judge. 

Action  by  Schwnbacber  Bros.  &  Co. 
against  H.  G.  Van  Reypen  and  Carmi 


Dibble  to  foreclose  a  mortgageexecuted  by 
Van  Reypen  on  land  subsequently  sold  to 
Dibble.  From  a  Judgment  in  defendants' 
favor,  plaintiff  appeals.  Reversed. 

Metcalfe,  Little  &  Jurey.  for  appellant. 
Black  &  Learning,  for  respondents. 

HOYT,  J.  The  rulings  of  thlsconrtin 
tbe  cases  of  Sadler  v.  Niesz,  31  Pac.  Rep. 
(BO.  and  Nuhn  v.  Miller,  Id.  1031,  are  de- 
cisive of  this  case,  unless  we  find  from  the 
proofs  that  the  appellant  had  notice  of 
the  fact  that  the  respondent  Van  Reypen 
was  a  married  man  at  the  time  the  mort- 
gage was  made,  or  bad  such  knowledge 
upon  tbe  subject  as  would  lead  a  man  of 
ordinary  prudence  to  further  investiga- 
tion in  regard  to  the  matter.  We  have  ex- 
amined the  proofs  offered  by  tbe  respective 
parties  upon  this  question,  and  are  satis- 
fied that  the  fact  of  such  knowledge  or  in- 
formation is  not  established  thereby.  To 
begin  with,  there  is  the  solemn  declaration 
in  the  mortgage  itself  that  tbe  maker 
thereof  was  an  unmarried  man.  And  there 
is  little  or  no  testimony  that  was  actually 
given  at  tbe  trial  to  show  any  knowledge 
on  the  part  of  the  appellant  that  he  was 
in  fact  married.  Such  respondent  himself 
testified,  in  a  general  way,  that  it  must 
have  been  understood  that  he  was  mar- 
ried, but  be  failed  to  enter  into  details,  or 
give  any  particular  conversations  when, 
or  by  means  of  which,  such  knowledge 
was  brought  home  to  the  appellant.  This 
testimony  on  the  part  of  snch  respondent 
is  all  there  is  in  tbe  record  tending  to  show 
such  knowledge,  excepting  the  fact  that 
there  Is  an  admission  that  a  man  by  the 
name  of  Jones  would  testify  that  at  one 
time  Mr.  Goldsmith,  then  acting  for  the 
appellant  as  its  agent,  was  informed  that 
such  marriage  existed;  but  in  opposition 
to  this  admission  is  the  further  one  that 
said  Goldsmith  would,  if  present,  testify 
that  he  never  received  such  information, 
and  that  he  in  no  way  understood,  or  hud 
any  reason  to  believe,  that  such  respond- 
ent was  a  married  man.  Respondents 
have  in  their  brief  attempted  to  make 
something  nut  of  the  admission  contained 
in  the  record  that,  in  the  final  proof  sub- 
mitted Ht  the  time  tbe  title  to  the  land 
covered  by  the  mortgage  was  obtained, 
said  Van  Reypen  stated  that  he  was  a 
married  man,  but  we  are  unable  to  see 
how  the  fact  that  such  a  statement  was 
contained  in  such  proof  in  any  way  tended 
to  bring  the  matter  home  to  the  appel- 
lant. It  is  true,  tbe  testimony  shows  that 
an  examination  of  the  records  was  made 
by  its  attorneys  before  it  took  the  mort- 
gage, but  there  Is  nothing  to  show  that 
they  ever  saw  this  final  proof,  or  in  any 
manner  were  Informed  of  the  fact  of  such 
marriage.  As  this  case  so  clearly  falls  with- 
in the  rulings  In  tbe  two  cases  above  cited 
upon  tbeothurquestions  Involved. itis  not 
necessary  that  we  should  say  more  than 
that  this  case,  and  theapparent  deliberate 
attempt  on  the  part  of  the  respondent 
Van  Reypen  to  defraud  those  with  whom 
be  had  dealt  as  an  unmarried  man,  well 
illustrate  the  necessity  for  the  rule  pro- 
mulgated in  those  cases.  The  Judgment 
must  be  reversed,  and  tho  cause  remanded, 
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with  instructions  to  enter  a  decree  in  favor 
of  appellant  for  the  foreclosure  of  the  mort- 
gage. 

SCOTT  and  STILES,  JJ.,  concur. 


(6  Wash.  161) 

SMALLEY  v.  SNELL. 
(Supreme  Court  of  Washington.   March  25, 
1893.) 

Countt  Officers  —  Eugibiljtt  for  Successive 
Terms— Constitutional  Law. 
The  time  of  holding  an  office  under 
Const.  Schedule,  art.  27,  §  6,  which  continues 
in  office  all  territorial  officers  until  suspended 
by  authority  of  the  state,  is  not  a  "term,  with- 
in the  meaning  of  Const,  art.  11,  §  7,  which 
provides  that  no  county  officer  shall  be  eligible 
to  his  office  more  than  two  terms  in  succession. 

Appeal  from  superior  court.  Pierce  coun- 
ty; Frank  Ally n,  Judge. 

Action  by  Frank  A.  Smalley  against 
William  H.  Snell  to  contest  defendant's 
right  to  the  office  of  prosecuting  attorney 
for  Pierce  county.  From  a  Judgment  In 
defendant's  favor,  plaintiff  appeals.  Af- 
firmed. 

L.  C.  Bronson,  Ben  Sheeks,  and  H.  W. 
Lueders,  for  appellant.  Charles  Richard- 
son, Claypool,  Uaight  &  Cusbman,  and 
Charles  Bedford,  for  respondent. 

HOTT.  J.  The  discussion  of  this  case 
has  extended  over  a  wide  range,  but  in 
our  view  of  the  law  a  decision  of  the  con- 
troversy in  question  Involves  bat  a  single 
point,  which  must  be  determined  entirely 
by  a  construction  of  the  provisions  of  our 
constitution.  Such  being  the  fact,  very 
little  light  can  be  gathered  from  the  large 
array  of  authorities  which  the  industry 
of  counsel  has  brought  to  our  attention. 
The  -controlling  question  in  the  case  is 
as  to  whether  or  not  the  term  of  a  county 
officer— of  which  he  is  prohibited  from 
holding  more  than  two  in  succession,  by 
the  provisions  of  section  7,  art.  II1— In- 
cludes the  term  which  such  officer  held  un- 
der the  provisions  of  section  6,  art.  27.9  If 
the  time  of  holding  under  this  section 
constitutes  a  term,  within  the  meaning  of 
said  section  7,  it  would  follow  that  such 
officer  could  only  bold  for  that  time  and 
one  full  term,  under  the  state  constitu- 
tion; and  under  the  conceded  facts  in  this 
case  the  respondent  would  be  ineligible  to 
hold  the  office  to  which  he  was  elected  for 
the  terra  commencing  the  second  Mouday 
in  January.  1893. 

It  is  argued  on  the  part  of  appellant 
that  the  time  an  officer  served  under  the 
provisions  of  said  section  6  was  as  much 
a  holding  under  theconstltution  as  though 
be  had  been  elected  to  such  office  by  virtue 
of  the  provisions  thereof.  With  this  con- 
tention we  fully  agree,  but  it  does  not  at 
all  follow  that  an  officer  holding  by  virtue 


'Const,  art.  11,  8  7,  provides:  "No  county  of- 
ficer shall  be  eligible  to  hold  his  office  more 
than  two  terms  in  succession." 

"Const.  Schedule,  art.  27.  §  6,  provides  that 
territorial  officers  shall  continue  to  hold  their 
offices  until  suspended  by  authority  of  the 
state. 


of  such  section  is  filling  such  a  term  as  is 
contempluted  by  said  section  7.  Said  sec- 
tion 6  is  contained  in  the  schedule  to  the 
constitution,  and  though,  for  some  pur- 
poses, such  schedule  may  be  held  to  be  a 
part  of  the  constitution,  yet  a  provision 
therein  contained  will  frequently  receive 
an  entirely  different  construction  from 
what  it  would  if  contained  in  the  body  of 
the  constitution.  The  purpose  of  the 
schedule  is  not  to  provide  a  permanent 
rule  of  action  to  control  the  future  gov- 
ernment of  the  state.  The  main  purpose 
which  it  is  designed  to  accomplish  1b  to 
bridge  over  what  would  otherwise  be  a 
chaotic  interregnum  between  the  termina- 
tion of  the  organization  of  the  territory 
and  the  completion  of  the  organization  of 
the  state  under  the  provisions  of  the  con- 
stitution. In  our  opinion,  therefore,  the 
term  of  office  provided  for  in  said  section 

6  was  not, in  the  ordinary  and  strict  sense 
of  the  term,  a  part  of  the  machinery  for 
the  permanent  government  of  the  state, 
but  was  rather  a  temporary  arrangement 
until  such  permanent  provision  could  be 
made.  Such  being  the  nature  of  the  office, 
It  follows  that  on  incumbent  thereunder, 
though  undoubtedly  holding  under  the 
constitution,  in  a  certain  sense,  would  not, 
in  the  ordinary  sense,  be  holding  an  office 
of  any  particular  class  under  the  perma- 
nent organisation  of  the  state. 

This  brings  us  to  an  inquiry  as  to  the 
nature  of  the  term  which  is  referred  to  In 
said  section  7.  Section  5  in  the  same  arti- 
cle makes  it  the  duty  of  the  legislature  to 
provide  for  the  election  of  county  officers, 
and  to  prescribe  their  duties,  and  fix  their 
terms  of  office.  This  section,  being  In  the 
same  article,  roust  be  construed  with  sec- 
tion 7;  and  when  the  two  sections  are  con- 
strued together  it  seems  to  us  clear  that 
the  term  referred  to  in  section  7  is  the  term 
which  the  legislature  is  authorized  to  pro- 
vide for  in  section  5,  and  that  said  section 

7  has  no  reference  whatever  to  the  terms, 
if  such  they  may  be  called,  of  officers  hold- 
ing under  the  provisions  of  section  6  of 
said  article  27.  It  follows  that  the  term 
of  office  of  the  respondent,  commencing 
on  the  second  Monday  In  January,  1893, 
was  but  his  second  successive  term,  with- 
in the  meaning  of  said  section  7,  art.  11. 
The  Judgment  of  the  court  below  most 
be  affirm  fid. 

DUNBAR,  C.  J.,  aud  STILES  and 
SCOTT,  J  J.,  concur. 


(6  Wash.  168) 
BARTLETT  v.  REICHENECKER  et  al., 

(ROTHSCHILD  et  al.,  Interveners.) 
(Supreme  Court  of  Washington.   March  28, 
1893.) 

Appeal — Statement  of  Pacts. 
Since  equity  causes  are  tried  de  novo 
in  the  supreme  court,  there  must  be  an  affirma- 
tive showing  that  all  the  necessary  facts  are 
before  the  court:  and  a  statement  of  facts  on 
appeal,  nettled  and  certified  before  the  rendi- 
tion of  the  judgment  in  the  court  below,  will 
be  stricken  from  the  record  as  insufficient. 

Appeal  from  superior  court.  King  coun- 
ty ;  1.  J.  Llchteuberg,  Judge. 


Digitized  by  Google 


Wash.) 


HATCH  t>.  TACOMA,  O.  &  G.  H.  R.  CO. 


1063 


Action  by  N.  J.  Bartlett  against  W.  C. 
Reicheneckcr  and  other*  to  foreclose  a 
chattel  mortgage.  L.  Rothschild  and 
others,  creditors  of  the  mortgagors,  inter- 
vened. From  a  Judgment  in  plaintiff's  fa- 
vor, the  interveners  appeal.  Statement  of 
facts  stricken  from  record. 

Pinch,  Snook,  and  Finch, for  appellants. 
Fishback  &  Hardin,  Hughes.  Hastings  & 
Stedman,  and  Emmons  &  Emmons,  for 
respondent*. 

DUNBAR,  C.  J.  Respondents  move  to 
strike  the  statement  of  facts  embraced  in 
the  transcript  in  this  case,  for  the  reason 
that  it- appears  from  the  transcript  that 
the  Jadgment  in  said  cause  was  not  ren- 
dered until  after  the  said  pretended. state- 
ment of  facts  was  settled,  and  that  there- 
fore the  certificate  of  the  Judge  that  said 
statement  con  tains  all  the  material  facts  in 
the  said  cause  is  incorrect  and  Insufficient. 
The  transcript  shows  that  the  statement 
of  facts  was  settled  in  this  cause  on  the 
7th  day  of  April,  1892,  and  that  the  Judg- 
ment was  rendered  on  the  17th  day  of 
June,  1892.  It  therefore  appears  that  the 
statement  of  facts  was  settled  and  certi- 
fied by  the  Judge  before  the  rendering  of 
the  Judgment  in  the  cause.  We  have  uni- 
versally held  that.  Inasmuch  as  an  equity 
cause  is  tried  de  novo  in  this  court,  it  has 
no  Jurisdiction  to  try  the  cause  without 
all  the  facts  that  were  before  the  trial 
court  being  before  this  court:  and,  the 
statement  of  facts  bavlng  been  settled 
and  certified  before  the  rendering  of  the 
judgment,  there  is  no  affirmative  showing 
that  all  the  facts  which  were  necessary  to 
the  complete  determination  of  the  cause 
are  before  this  court. 

The  motion  will  therefore  be  sustained. 

HOYT.  SCOTT,  and  STILES,  JJ.,  con- 
cur.  ANDERS.  J.,  not  sitting. 


(6  Waah.  23) 

STEINER  v.  NERTON. 
(Supreme  Court  of  Washington.    March  1, 
1893.) 

Habeas  Uorpub— Questions  Determined — Juris- 
diction. 

1.  The  question  of  former  jeopardy  cannot 
be  passed  on  by  the  supreme  court  in  habeas 
corpus  proceedings,  but  is  a  proper  plea  in  bar, 
to  be  tried  by  the  lower  court. 

2.  Jurisdiction  cannot  be  conferred  on  the 
supreme  court,  in  "habeas  corpus,  by  stipulation 
accompanying  the  petition. 

Application  by  John  Steiner  for  a  writ 
of  habeas  corpus.    Writ  denied. 

Metcalf  &  Metcalf,  for  petitioner.  C.  D. 
Bowles,  for  defendunt. 

DUNBAR,  C.  J.  The  petitioner  was  in- 
dicted, and  pleaded  not  guilty.  A  Jury 
was  impaneled,  aud  the  case  went  to  trial. 
During  the  examination  of  the  first  wit- 
ness for  the  state,  on  his  examination  in 
chief,  and  before  the  defendant  was  per- 
mitted to  cross-examine  him,  and  before 
any  other  witness  had  been  introduced, 
offered,  sworn,  or  examined,  the  state 
moved  the  court  to  quash  and  dismiss  the 


indictment,  and  to  permit  it  to  file  an  in- 
formation against  the  defendant,  for  the 
purpose  of  making  what  was  deemed  by 
the  prosecuting  attorney  a  material  alle- 
gation in  the  information,  which  had  been 
omitted  In  the  indictment  under  which  the 
state  was  then  proceeding.  The  defend- 
ant, petitioner  herein,  opposed  said  mo- 
tion. The  court,  however,  sustained  the 
motion,  and  the  jury  was  discharged. 
Upon  the  filing  of  the  information  the 
court  held  the  petitioner  to  ball  in  the  sum 
of  $3,000,  and  ordered  that  in  default  there- 
of he  be  committed  to  the  county  jail. 
The  contention  of  the  petitioner  is  that 
his  restraint  uuder  said  order  is  illegal,  be- 
cause he  had  been  put  in  jeopardy  by  the 
proceedings  under  the  first  indictment,  and 
because,  under  the  law,  be  cannot  twice 
be  put  In  jeopardy  for  the  same  offense. 
This  court,  however,  cannot  pass  upon 
the  question  of  the  former  jeopardy  upon 
a  petition  for  a  writ  of  habeas  corpus, 
and  the  legality  of  the  proceedings  under 
which  he  Is  restrained  of  bis  liberty  is  not 
called  in  question  by  the  petition.  The  in- 
formation' is  not  assailed,  and  the  subse- 
quent proceedings  seem  to  be  regular.  If 
the  petitioner  has  been  before  in  jeopardy 
for  the  same  offense,  that  is  a  proper  plea 
in  bar,  to  be  tried  by  the  court,  and  from 
the  decision  of  which  an  appeal  would  lie 
to  thlB  court.  A  stipulation  accompany- 
ing the  petition  cannot  confer  Jurisdiction 
on  this  court  in  a  habeas  corpus  case. 
The  petition  is  therefore  denied. 

ANDERS,  SCOTT,  and  STILES,  JJ.. 
concur. 


(«  Wash.  1) 

HATCH  et  ux.  v.  TACOMA,  O.  &  G.  H.  R. 

CO. 

(Supreme  Court  of  Washington.    March  1, 
1893.) 

Railroad  Companies  —  Construction  of  Road 
on  Street — Autboritt  from  Citt  —  Liability 
to  Abutting  Property  Owners  —  Action  fob 
Damages  —  Parties  —  Insufficient  Answer- 
Remedy— Motion  to  Strike— Demurrer. 

1.  The  fact  that  a  city  authorizes  the  con- 
struction of  a  'railroad  on  its  streets  in  accord- 
ance with  its  charter,  the  injury  to  property 
abutting  on  such  streets  to  be  first  ascertained, 
and  compensated  for  in  the  manner  provided 
for  compensating  injuries  arising  from  regrade 
of  streets,  does  not  relieve  the  railroad  company 
from  liability  for  such  injury{  and  impose  it  on 
such  city.    Hoyt,  J.,  dissenting. 

2.  In  an  action  by  an  abutting  property 
owner  against  such  railroad  company  to  re- 
cover damages,  it  is  not  error  to  refuse  to 
strike  out,  as  immaterial,  that  part  of  the  an- 
swer setting  up  the  grant  of  authority  by  such 
city  to  defendant,  since  the  remedy  for  ques- 
tioning the  legal  sufficiency  of  such  answer  is 
by  demurrer. 

3.  It  is  error  to  require  plaintiff  to  make 
such  city  a  party  defendant,  and  dismiss  the 
action  for  failure  to  do  so.  Hoyt,  J.,  dissent- 
ing. « 

Appeal  from  superior  court,  Thurston 
county;  J.  W.  Robinson,  Jndge. 

Action  by  Zcpbaninh  J.  Hatch  and  wife 
against  the  Tacoma,  Olyrapia  &  Gray's 
Harbor  Railroad  Company  to  recover 
damages  to  plaintiffs'  lots,  abutting  on  a 
certain  street  in  the  city  of  Olympia,  on 
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which  defendant  has  constructed  its  road 
by  authority  of  such  city.  From  a  judg- 
ment, dismissing  the  action,  plaintiffs  ap- 
peal. Reversed. 

Allen  A  Ayer,  for  appellants.  Mitchell, 
Ash  ton  &  Chapman,  for  respondent. 

ANDERS,  J.  The  appellants  sued  the 
respondent  to  recover  damages  alleged  to 
have  been  occasioned  to  their  property  by 
the  building  and  operating  of  a  railroad 
along  8eventh  street,  In  the  city  of  Olyni- 
pia.  The  complaint  alleges:  "(3)  That 
on  said  date  plaintiffs  became  the  owners 
in  fee,  and  obtained  possession,  und  are 
now  such  owners,  and  have  possession, 
and  at  all  times  hereinafter  mentioned 
were  such  owners,  and  bad  possession,  of 
that  certain  tract  of  land  situate  at  the 
northeast  corner  of  Franklin  street  and 
Seventh  street,  In  the  city  of  Olympia, 
county  of  Thurston,  and  state  of  (  Wash* 
Ingtou,  known,  detonated,  and  numbered 
on  the  original  plat  of  the  town  (now 
said  city)  of  Olympia  as  lots  numbered, 
respectively,  eight  (8)  and  seven,  (7,)  in 
block  numbered  thirty-six,  (36,)  which  plat 
is,  and  for  muny  years  has  been,  on  file  in 
the  auditor's  office  of  said  county;  said 
lots  being  the  south  went  quarter  of  paid 
block.  (4)  That  each  of  said  lots  fronts, 
and  is  sixty  {60)  feet  wide,  on  said  Sev- 
enth street,  and  extends  northward,  at 
right  angles  with  said  street,  one  hundred 
and  twenty  (120)  feet;  the  west  line  of 
said  lot  numbered  eight  (8)  being  on 
Franklin  street  aforesaid.  (5)  That  plain- 
tiffs are  the  owners  in  fee  of  so  mnch  of 
the  land  on  which  Seventh  street  aforesaid 
Is  located  as  lies  on  the  front  of,  and  ad- 
jacent to,  said  lots,  and  extends  to  the 
middle  line  of  Raid  street,  and  they  are  tbo 
owners  in  fee  of  so  much  of  the  laud  ou 
which  said  Franklin  street  is  located  as  lies 
on  the  west  of,  and  adjacent  to,  lot  num- 
bered eight,  (8,)  and  extends  to  the  middle 
line  of  said  Franklin  street.  Each  of  said 
streets  is  sixty  (60)  feet  wide.  (6)  Plain- 
tiffs say  that  heretofore,  to  wit,  on  the 

 day  of  May,  1891,  and  on  divers  and 

sundry  days  thereafter,  the  defendant,  the 
Tacoma,  Olympia  &  Gray's  Harbor  Rail- 
road Company,  aforesaid,  its  officers, 
agents,  servants,  and  employes,  without 
the  consent  of  these  plaintiffs,  or  of  either 
of  them,  and  wrongfully  and  unlawfully, 
entered  upon  the  land  of  plaintiffs  on  Sev- 
enth street,  described  in  the  fifth  para- 
graph of  this  complaint,  and  without  the 
consent  of  plaintiffs,  or  either  of  them,  and 
wrongfully  and  unlawfully,  did  dig  up  and 
carry  away  the  soil  thereof,  and  did  cut  a 
deep  tunnel  along  and  across  said  land,  to 
the  full  extent  of  the  width  and  length  of 
said  Seventh  street,  in  front  of  said  lots, 
and  greatly  to  plaintiffs'  damage.  (7) 
That  plain  tiffs' said  land,  described  in  par- 
agraphs^ and  4  herein,  is  improved  prop- 
erty, and  has  thereon  a  valuable  dwelling 
bouse,  in  which  plaintiffs  reside,  and  have 
for  several  years  resided,  and  other  valua- 
ble buildings,  fruit  trees,  and  other  im- 
provements, (s)  That thesaid  defendant, 
its  officers,  agents,  servants,  and  employes, 
have  constructed  a  railway  along  said 
tunnel,  and  have  covered  said  tunnel  with 


timbers  and  plank  for  the  purpose  of  mak- 
ing a  road  way  over  said  tunnel  and  along 
said  Seventh  street,  for  public  travel  and 
passage,  and  have  wrongfully  and  unlaw- 
fully changed  and  raised  the  grade  of  said 
street  five  (5)  feet  above  the  grade  that 
bad  been  established  theretofore  on  said 
street  by  the  city  of  Olympia,  and  that  ex- 
isted at  the  time  said  tunnel  was  cut  and 
made  as  aforesaid.  (9)  That  said  defend- 
ant, its  officers,  agents,  servants,  and  em- 
ployes, have  wrongfully  and  unlawfully 
changed  and  raised  the  grade  of  Franklin 
street,  making  the  approach  on  said  street 
to  said  covered  way  five  (5)  feet  at  the 
point  said  street  intersects  with  said  cov- 
ered way,  and  have  wrongfully  and  un- 
lawfully extended  said  altered  grade  along 
said  Franklin  street,  in  front  of  said  plain- 
tiffs' said  land,  buildings,  and  improve- 
ments. (10)  That  said  defendant,  its  offi- 
cers, agents,  servants,  and  employes,  by 
doing  the  acts  and  things  alleged  in  para- 
graphs 8  and  9  herein,  have  put  and  left 
plaintiffs'  aforesaid  lots,  buildingK,  and 
improvements  at  a  depth  of  five  (5)  feet 
below  the  top  of  said  covered  wuy  on  Sev- 
enth street,  and  at  the  intersection  of  Sev- 
enth and  Franklin  streets,  and  along 
Franklin  street,  have  destroyed  Ingrera 
and  egress  to  and  from  said  property  on 
Seventh  street,  and  for  one-half  the  length 
thereof  on  Franklin  street,  and  have  there- 
by greatly  impaired  and  lessened  the  valoe 
of  said  lots,  buildings,  and  Improvement*. 
(11)  That  said  defendant  is  actively  en- 
gaged, through  its  officers,  agents,  em- 
ployes, and  servants,  In  operating  its  rail- 
road, and  in  running  passenger  and  freight 
trains,  drawn  by  steam  engines,  along 
and  through  said  tunnel  daily,  and  that 
in  so  doing  the  smoke  and  sparks  from 
said  engines  are  thrown  off  in  said  tunnel 
in  great  quantities,  and  the  rumble  and 
noise  produced  by  said  trains  are  very 
great,  and  that  plaintiffs'  residence  and 
buildings  aforesaid  are  daily  endangered 
and  rendered  unsafe  and  uncomfortable 
thereby,  and  the  value  thereof  materially 
and  greatly  impaired  and  lessened.  (12) 
That  said  defendant,  its  officers,  agents, 
servants,  and  employes,  by  reason  of  the 
acts  and  things  alleged  herein,  bave  dam- 
aged plaintifis  in  the  sum  of  five  thou- 
sand ($5,000)  dollars."  The  respondent 
filed  an  answer  admitting  the  construc- 
tion aud  operating  of  the  railroad  as 
set  forth  in  the  complaint,  but  denying 
any  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  ownership  of  the 
property  described  in  the  complaint ;  de- 
nying that  plaintiffs  are  the  owners  of  the 
fee  to  the  middle  line  of  the  streets  adjoin- 
ing said  premises;  that  defendant  raised 
the  grade  of  said  streets  to  any  extent 
whatever,  or  that  it  destroyed  ingress  or 
egress  to  and  from  said  property  on  said 
streets,  or  that  it  thereby,  or  at  all,  has 
lessened  or  impaired  the  value  of  said  lots, 
buildings,  or  improvements,  or  either  of 
them;  that,  in  running  its  trains  along 
and  through  said  tunnel,  the  smoke  and 
sparks  from  said  engines  are  thrown  off 
from  said  tunnel,  or  that  the  rumble  and 
noise  produced  by  said  trains  are  very 
great,  or  great  at  all,  or  that  plaintiffs' 
residence  or  buildings  are  injured  or  ren- 
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dered  unsafe  or  uncomfortable  thereby,  or 
that  any  of  the  acts  complained  of  were 
wrongfully  or  unlawfully  done,  or  that 
plaintiffs  have  been  damaged  by  any  acts 
of  defendant  In  any  sum  whatever.  And, 
as  a  further  answer,  defendant  alleged: 
"  (1 )  That  at  all  the  times  herein  mentioned 
it  was  a  railroad  corporation,  duly  incor- 
porated under  and  by  virtue  of  the  lawsof 
the  state  of  Washington,  and  that  the 
uses  and  purposes  of  said  corporation,  for 
which  it  was  so  incorporated,  and  in  which 
It  is, and  atall  the  times  in  said  complaint 
mentioned  was,  engaged,  constitute  and 
are  a  public  use.  (2)  That  Seventh  and 
Franklin  streets,  of  the  city  of  Olyuipia, 
are,  and  at  all  the  times  in  said  complaint 
mentioned  were,  and  for  upwards  of 
twenty  years  Immediately  preceding  any 
of  the  times  mentioned  In  said  complaint 
bad  been,  pnblic  streets  and  highways  of 
said  city,  and  at  a  time  many  years  prior 
to  the  plaintiffs', or  either  of  them,  acquir- 
ing any  right  or  interest  in  and  to  the 
lots,  or  either  of  them,  mentioned  in  said 
complaint,  had  been  designated  and  laid 
down  upon  the  original  plat  of  said  city, 
and  donated  and  granted  to  the  public 
forever  upon  said  plat,  designated  and  laid 
off  as  such, and  which  said  plat  had  there- 
tofore, to  wit,  at  a  time  more  than  twen- 
ty years  prior  to  any  of  the  times  men- 
tioned in  said  complaint,  been  recorded 
in  the  office  of  theandltorof  said  Thurston 
county,  in  which  said  city  of  Olympia  is 
and  was  situated.  (3)  That,  at  all  the 
times  mentioned  in  said  complaint  and 
herein,  said  city  of  Olympia  was  duly  in- 
corporated as  a  municipal  corporation  un- 
der and  by  virtue  of  the  lawsof  the  then 
Territory  of  Washington.  (4)  That  ou 
the  10th  day  of  June,  1890.  pursuant  to 
the  powers  and  authority  by  la  win  vested 
in  it,  and  under  and  by  virtue  of  the  ex- 
press power  and  authority  conferred  by 
an  act  of  the  legislature  of  the  Territory 
of  Washington  passed  and  approved  on 
the  28th  day  of  November,  1883,  entitled, 
'An  act  to  incorporate  the  city  of  Olyuipia,' 
the  mayor  and  city  council  of  said  city 
of  Olympia  did,  by  un  ordinance,  No.  399, 
of  said  city,  entitled  'An  ordinance  grant- 
ing a  right  of  way  to  the  Tacoma,  Olym- 
pia &  Gray's  Harbor  Railroad  Co.  over 
certain  streets,  and  alleys,  and  authority 
to  construct  a  railroad  and  lay  out  depot 
grounds  within  the  city  of  Olympia,' 
authorize  and  grant  the  defendant  the 
right  and  privilege  of  constructing,  equip- 
ping, maintaining,  and  operating  its  line 
of  railway  over,  along,  through,  across, 
and  under  certain  streets  and  alleys  of  the 
city  of  Olympia.  and,  among  others.  Sev- 
enth and  Franklin  streets  aforesaid,  which 
said  grant,  so  conferred,  was  accepted  by 
the  company.  (5)  That  under  and  by 
virtue  of  said  ordinance,  so  passed,  this 
defendant,  through  its  proper  officers  and 
agents,  did  construct  its  line  of  railroad 
along  and  under  Seventh  street  aforesaid 
at  or  about  the  time  mentioned  In  said 
complaint,  and  has  since  the  construction 
thereof,  and  pursuant  to  the  powers  in 
said  ordinance  conferred,  operated,  and 
still  continues  to  operate  and  maintain,  its 
line  of  railroad,  which  constitute  the  acts 
and  things  mentioned  and  set  forth  in 


plaintiffs'  complaint,  and  not  otherwise, 
and  that  all  of  said  acts  and  doings  were 
bad  and  done  by  and  with  the  express 
permission  of  mayor  and  city  council  of 
said  city  of  Olympia,  as  hereinbefore  set 
forth,  and  not  otherwise,  and  that  said 
city  bad  and  has  full  power  and  authority 
of  law  to  so  ordain  and  grant  permission 
to  this  defendant  so  to  do. " 

The  plaintiffs  moved  the  court  to  strike 
out  all  of  the  affirmative  matter  set  up  In 
the  answer,  for  the  alleged  reason  that  the 
same  is  immaterial  and  Irrelevant.  The 
motion  was  denied,  and  plaintiffs  except- 
ed. Plaintiffs  then  demurred  to  the  same 
on  the  ground  that  it  did  not  constitute 
a  defense  to  the  action.  The  court  over- 
ruled the  demurrer,  and  plaintiffs  saved 
au  exception.  The  defendant  thereupon 
moved  that  the  city  of  Olympia  be  made 
a  party  defendant,  which  motion  the  court 
sustained,  and  subsequently  made  an  or- 
der requiring  the  plaintiffs  to  make  the 
city  a  party  defendant  within  three  days. 
The  plaintiffs  declined  to  comply  with  said 
order,  whereupon  a  judgment  of  nonsuit 
was  entered  against  them,  and  the  action 
dismissed  at  their  costs.  The  plaintiffs 
seek  a  reversal  of  this  judgment  on  the 
ground  that  the  several  rulings  above  men- 
tioned were  erroneous. 

The  first  objection,  that  the  court  erred 
in  denying  appellants'  motion  to  strike 
out  the  portion  of  the  answer  therein  re- 
ferred to,  Is  not  well  taken.  The  statute 
provides  that,  if  irrelevant  or  redundunt 
matter  be  inserted  in  a  pleading.it  may  be 
stricken  out  on  motion  of  any  party  ag- 
grieved thereby ;  and  matter  is  Irrelevant 
which  has  no  bearing  upon  the  question 
in  controversy.  If  an  answeralleges  mat- 
ter as  a  defense  which  Is  clearly  imperti- 
nent to  the  cause  of  action,  It  may  be 
stricken  out  as  irrelevant.  But  if  there  be 
a  doubt  as  to  the  sufficiency,  in  law,  of 
the  pleading,  or  it  th«  alleged  Irrelevancy 
requires  argument  to  establish  it,  the  ques- 
tion should  not  be  raised  by  motion,  but 
by  demurrer,  which  is  the  recognized  mode 
of  questioning  the  legal  sufficiency  of  plead- 
ings'. The  primary  object  of  such  a  mo- 
tion Is  to  eliminate  irrelevant  and  redun- 
dant matter  from  a  pleading,  and  it  is  al- 
ways supposed  that  something  substan- 
tial will  still  remain.  See  Bliss,  Code  PI. 
§§  423,  424.  And  if  an  answer,  as  a  whole, 
sets  up  a  semblance  of  a  defense  to  the  ac- 
tion, its  sufficiency  cannot  be  determined 
on  a  motion  to  strike  it  out  as  irrelevant. 
Walter  v.  Fowler,  85  N.  Y.  621.  In  this 
case,  the  part  of  the  answer  which  appel- 
lants seek  to  strike  out  is,  in  effect,  a  plea 
of  license  from  the  city  of  Olympia,  and  is 
relied  on  by  the  respondent  as  a  complete 
defense  to  the  action.  It  is  therefore 
neitherlrrelevant  norimmatHrlal.and  con- 
sequently not  open  to  the  objection  urged 
against  it.  But  its  sufficiency  was  prop- 
erly called  In  question  by  the  appellants' 
demurrer,  which  was  interposed  ou  the 
alleged  ground  that  the  plea  constitutes 
no  defense  to  this  action.  It  is  claimed  by 
the  learned  counsel  for  the  respondent  that 
the  railroad  was  constructed  in  accord- 
ance with  the  ordinance  of  the  city,  and 
that,  inasmuch  as  the  city  was  empow- 
ered by  its  charter  to  authorize  the  build- 


Digitized  by  Google 


1066 


PACIFIC  REPORTER,  Vol.  82. 


(Wash. 


ingand  operation  of  railroads  in  and  upon 
its  streets,  such  construction  and  operation 
of  the  road  were  and  are  lawful,  and  re- 
spondent is  not  liable  to  the  appellants  for 
any  injury  thereby  done  to  their  property. 
It  is  fnrther  Insisted  that,  if  appellants  are 
entitled  to  any  damages  whatever,  the 
city  is  liable  therefor,  and  not  the  respond- 
ent. It  is  conceded  that  the  city  had  the 
power  to  authorise  the  construction  of 
therailroad  on  Seventh  street,  upon  proper 
conditions,  and  it  is  not  disputed  that  the 
railroad  was  constructed  under  authority 
given  by  the  city;  but  it  is  claimed  by  the 
appellants  (1)  that  the  power  vested  in 
the  city  by  the  legislature  was  exceeded  in 
the  ordinance  under  and  by  virtue  of 
which  the  right  to  huild  the  railroad  in 
the  street  in  front  of  appellants'  premises 
was  granted;  and  (2)  that  the  authoriza- 
tion of  the  city  was  necessarily  subject  to, 
and  limited  by,  section  16  of  article  1  of 
the  constitution  of  the  state  of  Washing- 
ton, which  provides  that  "no  private  prop- 
erty shall  be  taken  or  damaged  for  public 
or  private  use  without  just  compensation 
having  been  first  made  or  paid  into  court 
for  the  owner,"1  etc. 

In  order  to  determine  the  validity  of  the 
ordinance  set  forth  in  the  answer  as  a  de- 
fense to  the  action,  it  becomes  necessary 
to  ascertain  what  power  was  conferred 
upon  the  city  of  Olympia  by  its  charter  in 
regard  to  the  construction  of  railroads 
upon  the  streets  and  public  places,  as  well 
as  the  provisions  of  the  city  ordinance  it- 
self. In  section  10  of  the  charter  Jt  is  pro- 
vided that  "the  city  of  Olympia  shall  have 
power  •  •  *  to  authorize  or  prevent 
the  location  or  laying  down  of  railway 
tracks  and  street  railways  on  all  streets, 
alleys,  and  public  places;  and  no  railway 
track  can  thus  be  laid  down  until  the  In- 
jury to  property  abutting  upon  the  street, 
alley,  or  public  place  upon  which  such 
track  is  proposed  to  be  located  and  laid 
down  has  been  ascertained  and  compen- 
sated in  the  manner  provided  for  compen- 
sation of  injuries  arising  from  reurade  of 
ntreets  in  section  113  of  this  act."  Laws 
1883,  p.  109.  From  this  provision  it  ap- 
pears that  while  the  legislature  empow- 
ered the  city  to  authorize  the  location  and 
laying  down  of  railway  tracks  on  the 
streets, In  its  discretion,  it  did  not  thereby 
undertake  or  assume  that  such  authoriza- 
tion should  operate  as  a  shield  against 
liability  on  the  part  of  the  grantee  of  such 
franchise  to  any  lot  owner  upon  the  street 
for  damage  caused  by  the  location  of  a 
railway  thereon.  This  is  manifest  from 
the  language  used,  and  no  other  interpre- 
tation can  be  given  to  it.  Indeed,  when 
the  legislature  declared  that  no  railroad 
track  can  thus  be  laid  down  until  the  In- 
Jury  to  property  abutting  upon  the  street 
upon  which  such  track  is  proposed  to  be 
located  has  been  ascertained  and  compen- 
sated in  a  certain  prescribed  manner,  it 
virtually  made  it  the  duty  of  the  city  to 
withhold  the  privilege  of  laying  down  rail- 
ways in  the  streets  until  compensation  is 
made  for  injuries  thereby  sustained  by 
abutting  ownerH.  The  city,  under  Its  char- 
ter, bad  not  Itself  the  right  to  change  the 
grade  of  streets  without  paying  the  dam- 
ages resulting  therefrom   to  owners  of 


abutting  property  who  had  made  im- 
provements thereon  with  reference  to  the 
established  grade,  and  therefore  could  not 
legally  authorize  the  railroad  company  to 
do  so.  Nor  did  it  undertake  to  confer 
such  right  in  this  Instance,  except  at  street 
crossings  and  approaches  thereto.  The 
ordinance  in  question  provided  that  the 
railway  company  should  construct  Its 
railroad  in  a  cut  or  tunnel  between  certain 
specified  streets,  at  its  own  expense,  and 
not  more  than  40  feet  in  widtii  at  any  one 
point,  and  should  wall  in  or  timber  up  the 
aides  thereof  in  a  safe  and  secure  manner, 
and  for  the  entire  distance  thereof,  np  to 
the  grade  of  Seventh  Street,  or  to  any 
grade  that  might  be  adopted  by  the  city 
council,  and  that  said  company  should 
cover  said  cut,  and  maintain  the  same  in 
good  condition  for  public  travel,  in  such 
a  manner  as  to  Interfere  with  the  use  of 

|  said  street  In  the  least  possible  degree,  and 
that  the  bridge  or  cover  over  the  same  at 
Franklin  street  should  not  be  more  than 
three  feet  above  thf>  established  grade  at 

'  said  point.  The  respondent  con  tends  that 
under  the  Issue  raised  by  the  demurrer  it 
must  be  assnmed  that  the  grade  of  the 
streets  was  changed,  if  at  all,  only  to  the 
extent  and  in  the  manner  prescribed  by 
the  ordinance,  and,  further,  that,  if  the 
railroad  was  constructed  as  authorised 
by  the  ordinance,  then  the  appellants' 
property,  in  legal  contemplation,  was  not 
damaged, and  they  ure  entitled  to  no  com- 
pensation, at  least  from  the  railroad 
company.  But  we  ure  unable  to  accept 
these  propositions  as  conclusive.  Even  if 
it  be  admitted,  for  the  purposes  of  the  de- 
murrer, that  the  fee  of  the  street  is  in  the 
city,  as  claimed  by  respondent, it  does  not 
follow  that  the  appellants  have  not  sus- 
tained direct  and  immediate  damage  by 
the  building  of  the  railroad  in  front  of 
their  premises.  In  any  event,  if  the  ap- 
pellants' property  has  been  damaged  in  a 
manner  different  from  that  of  the  public 
generally  by  the  appropriation  of  the 
street  for  railroad  purpowes,  they  are  en- 
titled to  compensation ;  and  damages,  to 
be  recoverable,  are  not  confined  to  the  land 
itself,  hut  may  only  affect  that  which  is 
incident  thereto,  and  necessary  to  the  use 
thereof.  The  owner  of  a  lot  on  a  street  in 
a  city  has  a  right  to  the  use  of  the  adjoin- 
ing street  which  is  distinct  from  that  of 
the  public,  and  such  right  is  as  much  prop- 
erty us  the  lot  itself.  (Rude  v.  City  of  St. 
Louis,  93  Mo.  408,  6  S.  W.  Rep.  257;  Burk- 
ham  v.  Railway  Co.,  [Ind.  Sup.]  23  N.  E. 
Rep.  799,)  and  cannot  be  taken  away,  or 
injuriously  affected,  without  compensa- 
tion. It  is  alleged,  in  substance,  as  we 
have  seen,  in  the  complaint,  that  the  re- 
Hpondent  raised  the  established  grade  of 
the  street  in  front  of  appellants'  land  five 
feet,  and  thereby  destroyed  access  to  the 
same,  without  the  consent  of  appellants. 
That  allegation  shows  a  cause  of  action 
in  favor  of  appellants,  and  we  think  that 
the  affirmative  matter  demurred  to  in  no 
wise  constitutes  a  defense  thereto.  The 
grant  of  the  city  transferred  no  rights  of 
the  appellants  to  the  respondent.  It  sim- 
ply granted  such  rights  as  the  city  bad 
power  to  confer;  and  it  had  no  power,  as 
we  have  already  intimated,  to  authorise 
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any  interference  with  the  proprietary 
rights  of  the  appellants.  It  follows,  there- 
fore, that  the  demurrer  should  have  been 
sustained. 

But  it  is  urged  on  behalf  of  the  respond- 
ent that,  if  any  recovery  can  be  hud  in 
this  action,  the  city  is  the  party  liable, 
and  not  the  railroad  company.  This  con- 
tention cannot  be  sustained.  It  is  not 
shown  or  alleged  that  the  city  did  any  of 
the  acts  or  things  of  which  appellants 
complain.  It  only  enacted  the  ordinance 
granting  the  privilege  to  the  respondent 
to  use  the  street  in  the  manuer  therein 
specified,  and  for  that  act  no  private  ac- 
tion will  lie.  Elliott,  Roads  &  S.  532; 
Burkham  v.  Railway  Co.,  supra.  And,  the 
city  not  being  liable  to  be  sued  for  its  ac- 
tion in  permitting  the  respondent  to  con- 
struct its  railroad  in  the  streets  in  the 
manner  it  did.it  follows  that  the  court 
erred  in  dismissing  the  action  for  failure 
to  make  the  city  a  party  defendant. 

Some  other  questions  were  raised  by 
counsel  in  their  brief h,  which  we  have  not 
vleemed  it  necessary  to  consider  in  passing 
upou  the  issues  raised  by  the  pleadings. 
The  judgment  is  reversed,  and  thecauso 
remanded  to  the  court  below,  with  direc- 
tions to  sustain  the  demurrer  to  defend- 
ant's special  answer. 

DUNBAR,  C.  J.,  and  SCOTT  and 
STILES,  JJM  concur. 

HOYT,  J.,  (dissenting.)   I  am  unable  to 

*  concur  in  the  foregoing  opinion.  I  think 
that,  under  the  peculiar  provisions  of  Its 
charter,  the  city  of  Olympia  is  alone  re- 
Hponslble  to  adjoining  owners  for  dam- 
ages to  their  property  caused  by  the  con- 
traction and  operation  of  a  railroad  in 
the  street  In  front  thereof.  Section  10  of 
suid  charter  provides  that  no  railroad 
shall  be  laid  down  in  any  of  the  streets  of 
the  city  until  such  damages  have  been  as- 
certained and  paid,  and  contains  an  ex- 
press provision  that  such  damuges  shall 
be  ascertained  in  the  manner  provided  for 
in  section  113.   The  provisions  of  said  sec- 

*  tion  113  are  applicable  to  the  ascertain- 
ment of  damages  as  between  the  city 
and  the  property  owner,  but  are  entirely 
inapplicable  as  between  a  private  corpo- 
ration and  such  owner.  It  follows  that, if 
the  provisions  of  said  sections  are  to  be 
jfiven  force,  there  wan  no  way  provided 
by  law  by  which  the  railroad  could  have 
proceeded  to  have  the  damages  ascer- 
tained and  paid  before  its  construction, 
while  the  power  of  the  city  in  that  regard 
was  ample.  I  see  no  reason  whatever 
why  these  two  sections  cannot  bo  given 
full  force,  and,  if  they  can,  the  well-settled 
rule  of  construction  makes  it  the  duty  of 
the  courta  so  to  do.  The  provisions  of 
said  sections  are  plain  and  unequivocal, 
and  thereunder  it  is  made  the  duty  of  the 
city  not  to  allow  a  lailroad  to  be  con- 
structed on  any  of  the  streets  of  the  city 
until  the  damages  have  been  first  ascer- 
tained, and  the  machinery  for  the  ascer- 
tainment of  such  damages  is  fully  pro- 
vided, as  between  the  city  and  the  ad- 
Joining  owner.  In  view  of  these  facts,  I 
think  it  should  be  held  that  the  city,  in 
legal  effect,  so  far  ns  the  rights  of  adjoin- 


ing proprietors  are  concerned,  is  the  agen- 
cy which  affects  their  property;  that 
their  rights  must  be  adjusted  with  the 
city.  It  does  not  follow  that  the  city  will 
necessarily  bear  the  burden  of  the  dam- 
ages which  may  be  assessed.  It  haa  pow- 
er to  fully  protect  itself  at  the  time  it 
grants  the  right  to  the  railroad  to  occupy 
the  street.  The  numerous  authorities 
cited  in  the  opinion  of  the  majority  of  the 
court  do  not  seem  to  me  to  be  at  all  ap- 
plicable to  the  case  at  bar.  In  none  of 
them  was  the  question  of  the  construc- 
tion of  a  charter  at  all  like  this  one  in- 
volved. This  case,  to  m.v  mind,  turns 
entirely  upon  the  construction  of  the  two 
sections  of  the  charter  above  referred  to; 
and  I  see  no  escape  from  the  conclusion 
that,  whenever  the  city  passes  an  ordi- 
nance authorizing  the  use  of  any  of  its 
streets  for  railroad  purposes,  it  becomes 
responsible  to  those  owning  property  ad- 
joining such  streets  for  all  damages  grow- 
ing out  of  an  occupation  by  a  private  cor- 
poration in  pursuance  of  the  provisions  of 
the  ordinance  granting  such  rights,  and 
that  under  such  provisions  there  could  be 
no  liability  on  the  part  of  the  corporation 
occupying  the  street,  so  long  as  it  kept 
within  the  terms  of  the  ordinance  author- 
izing it  so  to  do.  The  ordinance  granting 
rights  to  the  defendant  in  this  case  was 
therefore  material ;  and  if  the  pleading  on 
the  part  of  the  defendant  showed  that  It 
was  acting  thereunder,  and  in  pursuance 
of  the  rights  thereby  granted,  such  plead- 
ing set  up  a  good  defense  to  the  action. 
Under  the  circumstances  of  the  case  the 
city  of  Olympia  might  not  have  been  a 
necessary  party  to  the  action ;  but  no 
barm  could  result  to  the  plaintiffs  by 
having  the  whole  matter  adjudicated  in 
one  suit,  rather  than  to  have  the  question 
of  the  liability  of  the  railroad  company 
first  determined,  and  then,  if  it  was  found 
that  it  was  not  liable,  have  the  question  oT 
the  liability  of  the  city  determined  in  a  sep- 
arate action.  In  my  opinion  the  demur- 
rer to  the  separate  defense  was  rightfully 
overruled;  no  error  prejudicial  to  the 
plaintiff  appears  in  the  record;  and  the 
judgment  ought  to  be  affirmed. 


(6  Wash.  296) 
STLSBY  et  a],  v.  TACOMA,  O.  ft  G.  H. 
R.  CO. 

(Supreme  Court  of  Washington.   March  1, 
1893.) 

Appeal  from  superior  court,  Thurston  coun- 
ty; J.  W.  Robinson,  Judge. 

Action  by  John  A.  Silsby  and  others  agaiust 
the  Tacoma,  Olympia  &  Gray's  Harbor  Rail- 
road Company  to  recover  damages  to  plain- 
tiffs' lots,  abutting  on  a  certain  street  in  the 
city  of  Olympia,  on  which  defendant  has  con- 
structed its  road  by  authority  of  such  city. 
From  a  judgment  dismissing  the  action,  plain- 
tiffs appeal.  Reversed. 

Allen  &  Ayer,  for  appellants.  Mitchell,  Ash- 
ton  &  Chapman,  for  respondent. 

ANDERS,  J.  The  questions  presented  in 
the  record  in  this  case  are  identical  with  those 
in  the  case  of  Hatch  v.  Railroad  Co.,  32  Pac. 
Rep.  10G3,  (j"8t  decided;)  and,  by  stipulation  of 
counsel,  both  causes  were  heard  together,  one 
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brief  only  being  filed.  For  the  reasons  stated 
in  the  opinion  in  that  case,  the  judgment  of 
the  court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  sustain  the  demur- 
rer to  defendant's  special  answer. 

DUNBAR,  O.  J.,  and  SCOTT  and  STILES, 
JJ.,  concur. 


(6  Wash.  103) 

WADHAMS  v.  PAGE  et  aL 

(Supreme  Court  of  Washington.    March  10, 
1893J 

Appeal— Time  of  Taking — Novation. 

1.  A  case  is  no  more  terminated  by  a  ver- 
dict for  defendant  than  by  one  for  plaintiff, 
and  the  time  for  perfecting  an  appeal  begins 
to  run  from  the  entry  of  judgment,  and  not 
from  the  rendition  of  the  verdict. 

2.  Knowledge  by  a  creditor  of  the  disso- 
lution of  a  firm,  and  of  the  assumption  of  the 
firm  indebtedness  by  the  continuing  partner, 
together  with  a  delay  of  two  years  before 
making  a  demand  on  the  retiring  partner  for 
the  debt,  does  not  establish  such  a  consent  or 
acquiescence  by  the  creditor  in  the  arrange- 
ment between  the  partners  as  will  constitute  a 
novation. 

3.  Neither  does  the  acceptance  of  payment 
from  the  continuing  partner  establish  the  cred- 
itor's consent  to  his  assumption  of  the  firm 
debts,  when  such  payments  were  applied  on 
the  creditor's  claim  against  the  partnership, 
and  not  on  any  personal  indebtedness  of  the 
continuing  partner. 

Appeal  from  superior  court,  King  coun- 
ty;  T.  J.  Humes,  Judge. 

Action  by  William  Wadhams  against 
Alfred  Page  and  Joseph  Green,  partners, 
etc.  Summons  was  served  only  on  defend- 
ant Green,  and  Judgment  was  rendered  In 
his  favor.   Plaintiff  appeals.  Reversed. 

The  trial  or  this  action  took  place  be- 
fore the  Honorable  T.  J.  Humes  and  a  Ju- 
ry upon  May  9, 1892.  A  verdict  was  ren- 
dered for  the  defendant.  On  May  10, 1892, 
notice  of  intention  to  move  and  motion 
for  a  new  trial  were  duly  served  upon  the 
attorneys  for  the  defendant  Joseph  Green, 
In  this  action,  and  on  the  following  day, 
May  11, 1892,  the  said  notice  and  motion 
were  duly  filed  in  the  office  of  the  clerk  of 
the  superior  court.  The  hearing  upon 
this  motion  was  duly  adjonrned  from 
time  to  time  until  June  4, 1892,  when  the 
motion  was  argued  and  denied.  Nothing 
was  done  by  the  defendant  Green  towards 
filing  an  order  denying  the  motion  for  a 
new  trial  or  a  Judgment  in  this  action. 
After  several  requests  of  the  attorneys 
for  the  defendant  Green  to  prepare  and 
file  such  a  motion  and  Judgment,  the  ap- 
pellant prepared  the  necessary  order  deny- 
ing a  motion  for  a  new  trial,  and  the  nec- 
essary Judgment,  which  the  court  signed 
and  entered  on  August  27, 1892.  On  Au- 
gust 80,  1892,  notice  of  appeal  to  this 
court,  and  an  appeal  bond,  were  duly 
served  and  filed  in  this  action.  On  Sep- 
tember 26, 1892,  and  within  80  days  from 
the  rendition  and  entry  of  the  Judgment 
In  this  action,  the  statement  of  facts  was 
duly  filed  in  the  office  of  the  clerk  of  the 
superior  court  of  King  connty,  and  a  no- 
tice of  filing  the  same  and  of  settlement  of 
the  facta  was  duly  served  upon  the  at- 


torneys for  the  defendant  Green,  and  duly 
filed  in  the  office  of  said  clerk  on  said  day. 
On  October  15,  1892,  the  statement  of  facta 
was  dnly  settled  and  signed  by  the  Hon- 
orable T.  J.  Humes,  the  Judge  before 
whom  this  action  was  tried.  October  15, 
1892,  was  the  day  named  in  the  notice  of 
the  settlement  of  the  statement  of  faeta, 
and  sufficient  and  legal  notice  of  this  set- 
tlement was  given  therein  to  the  respond- 
ent. On  November  23, 1892,  and  within  30 
days  from  the  filing  of  the  transcript  of 
the  case  in  the  office  of  the  clerk  of  this 
court,  the  brief  of  the  appellant  was  duly 
served  and  filed  in  this  court. 

Respondent  submit  ted  the  following  mo- 
tion on  appeal:  "(1)  To  strike  the  state- 
ment of  facts  from  the  files  herein,  because 
the  said  ajleged  statement  of  facts  was 
never  filed,  or  prepared  and  filed,  ready 
for  siguing,  within  the  time  required  by 
luw,  nor  within  thirty  days  from  the  date 
of  the  verdict  herein  complained  of.  (2) 
That  because  the  said  statement  of  facta 
was  duly  objected  to  in  writiug,  as  re- 
quired by  law,  and  no  settlement  of  the 
said  statement  of  facts  has  ever  been  made, 
us  required  by  law,  and  the  said  statement 
of  facta  was  settled  wholly  without  any 
jurisdiction  of  the  court  in  the  premises, 
and  said  statement  of  facts  is  without  au- 
thority of  law, in  this:  that  the  same  was 
neither  filed  within  the  time  required  by 
law,  was  not  signed  or  certified  with  In  the 
time  required  by  law,— that  the  court  bad 
no  Jurisdiction  In  assuming  to  sign  the 
same,  nor  said  alleged  statement  of  facts 
has  ever  been  duly  signed  or  certified  at 
all."  "To  dismiss  the  appeal  of  appellant 
herein,  and  to  affirm  the  judgment  herein, 
for  that  (1)  no  notice  of  appeal  as  re- 
quited by  law  was  ever  given  in  the  said 
cause;  (2)  no  due  notice  of  appeal  was 
ever  given  and  served  upon  all  the  parties 
in  the  cause  as  required  by  law;  (8)  no 
appeal  has  ever  been  taken  iu  the  supreme 
court  of  the  state  in  the  said  cause.  Re- 
spondent further  moves  to  dismiss  the 
said  appeal  for  that  (1)  no  brief  was  filed 
by  appellant  at  any  time  within  the  time 
required  by  law  since  the  taking  of  the 
alleged  appeal;  (2)  no  brief  was  ever 
filed  by  appellant  whatsoever  within 
thirty  days  from  the  alleged  settlement  of 
the  statement  of  facts  as  required  by 
law;  (3)  no  brief  was  filed  by  appellant 
at  any  time  within  the  time  required  by 
law  in  the  supreme  court  of  the  state  of 
Washington.  And  respondent  moves  the 
court  to  affirm  the  Judgment  herein  for 
that  there  is  nothing  upon  which  to  base 
a  review  of  Judgment  in  this  court." 

Burke,  Shepard  ft  Woods,  for  appellant. 
Stratton.  Lewis  ft  Oilman,  (Ernest  S. 
Lyons,  of  counsel,)  for  respondents. 

HOYT,  J.  In  our  opinion,  a  case  Is  no 
more  terminated  by  a  verdict  for  the  de- 
fendant than  by  one  for  the  plaintiff.  In 
either  case  it  is  the  Judgment  rendered  up- 
on such  verdict  that  finally  adjudicates 
the  rights  of  the  parties,  and,  as  it  Is  con- 
ceded that  the  necessary  steps  were  taken 
within  30  days  after  the  rendition  of  the 
judgment  npon  the  verdlct.it  follows  that 
the  motion  to  dismiss  for  the  reason  that 
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they  were  not  taken  in  time  must  be  de- 
nied. Plaintiff  brought  the  action  tore- 
cover  of  tne  firm  of  Page  &  Qreen  a* 
amount  alleged  to  be  due  as  a  balance  of 
account  for  goods  sold  and  delivered.  The 
defendant  Green,  in  bis  answer,  admitted 
the  indebtedness  as  set  out  in  tbe  com- 
plaint, and  set  up  two  defenses  to  such 
claim:  First,  that  the  same  bad  been 
fully  paid;  second,  that  the  said  firm  had 
been  discharged  by  reason  of  a  novation, 
by  which  it  was  agreed  by  the  said  plain- 
tiff and  the  said  firm  of  Page  &  Green  and 
Alfred  Page,  one  of  tbe  members  of  said 
firm,  that  the  plaintiff  would  look  only  to 
the  said  Page  for  the  payment  of  said  ac- 
count, and  would  and  did  discharge  tbe 
said  firm  of  Page  &  Green  from  all  liability 
on  account  thereof.  The  Indebtedness  al- 
leged in  the  complaint  having  been  admit- 
ted, the  defendant  was  adjudged  by  the 
court  to  have  tbe  affirmative  of  the  issue 
made  by  his  said  answer.  Upon  the  trial 
such  defendant  not  only  failed  to  make 
out  his  defense  of  payment  by  affirmative 
proof  showing  that  tbe  amount  had  been 
paid,  but,  on  the  contrary,  by  his  own 
proof  showed  beyond  any  possible  ques- 
tion that  the  amount  in  controversy  never 
had  been  paid  by  anybody.  As  to  the  sec- 
ond defense  set  up  in  the  answer,  the  proof 
on  the  part  of  tre  defendant  showed  only 
that  in  March,  1884,  the  firm  of  Page  & 
Green  had  been  dissolved;  that,  as  be- 
tween the  members  thereof,  It  was  agreed 
that  Page  should  beentitlpd  to  tbe  credits 
due  said  Arm,  and  should  assume  the  in- 
debtedness thereof;  that  knowledge  of  the 
dissolution  of  the  said  firm,  and  of  tbe  fact 
that,  as  between  the  partners,  Page  was 
to  pay  the  indebtedness,  was  communicat- 
ed to  the  plaintiff  some  time  during  that 
month,  or  the  early  part  of  the  April  fol- 
lowing. He  Introduced  absolutely  no 
proof  tending  in  the  least  degree  to  show 
any  consent  on  the  part  of  the  plaintiff  to 
such  arrangement,  or  any  agreement  by 
bira  that  he  would  In  any  manner  dis- 
charge the  Arm  of  Page  &  Green  from  lia- 
bility, and  look  only  to  said  Page.  The 
only  circumstance  proven  which  could  in 
the  most  remote  degree  tend  to  establish 
such  consent  or  promiseon  the  purt  of  the 
plaintiff  was  the  fact,  testified  to  by  the 
defendant,  that  two years  or  more  elapsed 
after  such  dissolution  before  any  demand 
was  made  upon  him  by  tbe  plaintiff  for 
the  payment  of  the  amount.  Even  this 
fact  is  not  very  satisfactorily  established 
by  the  testimony  of  the  defendant,  for  the 
reason  that  he  practically  admits  that  at 
an  earlier  date  he  was  asked,  by  a  person 
representing  himself  as  the  agent  of  the 
plaintiff,  to  make  a  note  to  cover  the 
amount  of  said  indebtedness.  But,  as- 
suming that  the  fact  of  this  delay  was  es- 
tablished beyond  any  question.  It  would 
not  in  Itself  establish  a  consent  or  acqui- 
escence on  the  part  of  the  plaintiff  in  the 
arrangement  between  the  members  of  the 
said  firm  of  Page  &  Green.  That  there 
could  be  no  change  of  the  contract  rela- 
tions as  between  tbe  firm  of  Page  &  Green 
and  the  plaintiff  without  bis  consent  or 
acquiescence  is  too  clearfor  argument.  Tt 
follows  that  there  was  an  entire  failure  on 
the  part  of  tbe  defendant  to  prove  one  of 


the  facts  necessary  to  constitute  a  nova- 
tion which  would  bind  tbe  plaintiff. 

If  it  appeared  from  the  record  that  the 
plaintiff  bad  continued  for  a  long  time  to 
deal  with  Page,  and  had  received  money 
from  him,  and  applied  the  same  upon  bis 
personal  indebtedness,  there  might  be 
some  ground  for  contending  that  such 
acts  on  bis  part,  coupled  with  a  long  de- 
lay in  attempting  to  assert  the  claim  as 
against  the  defendant  Green,  would  tend 
to  prove  a  consent  or  acquiescence  on  the 
part  of  the  plaintiff  to  tbe  arrangement 
under  which  tbe  firm  of  Page  &  Green  had 
dissolved,  and  to  in  some  measure  at  least 
warrant  a  claim  that  tbe  money  so  paid 
by  Page  and  applied  by  plaintiff  on  his 
personal  account  should  have  been  applied 
upon  the  account  of  Page  &  Green.  But 
that  such  facts  did  not  exist  in  this  case  is 
made  very  clear.  It  is  an  absolutely  un- 
disputed fact  upon  tbe  whole  record  that 
every  dollar  of  money  paid  by  said  Page 
or  by  Page  &  Green  has  been  applied  upou 
tbe  account  of  the  firm,  and  that  the 
amount  for  which  this  suit  was  brought 
remains  unpaid  after  such  application. 
Counsel  for  defendant  attempted  in  his 
argument  to  make  something  out  of  tbe 
circumstance  that  at  the  time  an  account 
wa«  opened  with  said  Page  a  remittance 
of  $200  by  him  was  credited  to  his  ac- 
count, instead  of  to  the  account  of  Page 
&  Given.  But  the  proof  clearly  shows 
that  this  same  $ 200  was  very  soon  there- 
after credited  to  the  account  of  the  firm 
of  Page  &  Green,  and  the  personal  account 
of  Page  charged  therewith.  So  tbat  the 
situation  is  jubt  the  same  as  though  said 
$200  had  been  in  the  first  Instance  credited 
to  the  firm  of  Page  &  Green. 

There  was, then,  no  proof  introduced  by 
the  defendant  tending  to  show  tbe  exist- 
ence of  all  the  facts  necessary  to  sustain 
tbe  defense  of  novation,  as  pleaded  in  the 
answer.  Under  the  circumstances  of  this 
case,  as  made  by  the  pleadings,  the  plain- 
tiff was  entitled  to  a  Judgment  for  the 
amount  claimed  by  him,  unless  one  or  tbe 
other  of  the  defenses  pleaded  In  the  answer 
were  established,  and,  as  tbe  undisputed 
proofs  show  a  failure  on  the  part  of  the  de- 
fendant to  establish  either  of  them,  there 
was  nothing  which  should  have  been  sub- 
mitted to  tbe  Jury.  Tbe  defense  was  an 
affirmative  one.  and  was  subject  to  the 
same  rules  as  the  case  of  a  plaintiff  who 
has  the  affirmative  of  an  issue,  and,  upon 
a  total  failure  to  prove  tbe  facts  necessary 
to  sustain  it, should  have  been  taken  from 
the  consideration  of  the  jury.  The  motion 
of  the  plaintiff,  made  at  tbe  close  of  the 
case  of  the  defendant,  that  the  Jury  be  in- 
structed to  find  a  verdict  for  the  amonnt 
claimed  by  the  plaintiff  in  his  complaint,- 
should  have  been  granted,  as,  under  the 
facts  established  by  undisputed  proofs,  tbe 
plaintiff  was  entitled  to  recover.  The 
Judgment  must  be  reversed,  and  tbe  cause 
remanded,  with  Instructions  to  tbe  court 
below  to  enter  a  Judgment  in  favor  of  the 
plaintiff  for  the  amount  sued  for,  with  in- 
terest thereon  to  date  of  tbe  entry  of  such 
Judgment. 

DUNBAR,  C.  J.,  and  STILES  and  AN- 
DERS, J  J.,  concur. 
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CALHOUN  t.  LEARY  et  al. 

(Supreme  Court  of  Washington.    March  1, 
1893.) 

Husband  and  Wipe— Community  Pbopbrtt— Ef- 
ject  oir  Antenuptial  Agreement— Equitable 
Interest— Liability  to  Execution. 

1.  Where  there  is  an  oral  agreement  be- 
tween husband  and  wife  to  allow  property  ac- 
quired by  either  to  remain  the  property  of  the 
one  so  acquiring  it,  a  conveyance  for  value,  by 
the  husband  alone,  of  an  equitable  interest  ac- 
quired by  him,  is  good  as  against  a  subse- 
quent transfer  of  such  interest  by  both  hus- 
band and  wife  to  one  taking  with  notice  of 
such  agreement. 

2.  Every  debt  created  by  a  husband  during 
marriage  is  prima  facie  a  community  debt. 

3.  2  Hill's  Code,  §  479.  providing  that  "all 
property,  real  or  personal,  of  the  judgment 
debtor,  not  exempt  by  law,  shall  be  liable  to 
execution,"  includes  equitable  as  well  as  legal 
interests. 

Appeal  from  superior  court,  King  coun- 
ty ;  I.  J.  Lichtenberg,  Judge. 

Action  by  William  M.  Calhoun  against 
John  Leary,  Jacob  Furth,  the  Leary-Col- 
lins  Land  Company,  M.  V.  B.  Stacy,  Eliza- 
beth A.  Stacy,  John  H.  McGraw,  May  L. 
McGraw,  John  Collins,  Angle  B.  Collins- 
und  Angus  Mackintosh,  to  have  the  inter- 
ests of  the  parties  in  certain  land  deter- 
mined. Decree, from  which  the  three  first, 
named  dofeudants  appeal.  Affirmed. 

Preston,  Albertson  &  Don  worth  and 
Bailsman,  Kelleher  &  Emory,  for  appel- 
lants. James  Kiefer  and  Blaine  A  De 
Vrles,  for  respondent. 

HOYT,  J.  In  January,  1884.  M.  V.  B. 
Stacy,  John  Leary,  and  A.  Mackintosh  de- 
sired to  jointly  purchase  the  land  the  ti- 
tle to  which  is  in  controversy  in  this  ac- 
tion. Thefirst  named  bad  themoney  with 
which  to  make  the  purchase,  and  was 
willing  to  make  it  on  the  joint  account  of 
the  three.  It  was  therefore  agreed  be- 
tween them  that  the  purchase  should  be 
made,  and  the  entire  consideration  paid 
by  said  Stacy.  Under  this  arrangement 
the  property  was  purchased  by  said  Sta- 
cy, and  the  legal  title  thereto  placed  In  said 
Mackintosh,  and  a  memorandum  made 
between  them  by  which  it  was  agreed  that 
each  of  said  parties  should  have  a  one- 
third  interest  In  the  same,  the  said  Leary 
and  Mackintosh  each  to  pay  said  Stacy 
the  sum  of  $2,066.67  within  six  months, 
with  interest  thereon  from  the  date  of  the 
agreement  at  1  per  cent,  per  month.  Up- 
on such  payment  by  said  Leary  and  Mack- 
intosh, each  of  the  parties  was  to  be  enti- 
tled to  a  deed  of  an  undivided  one-third 
interest  in  the  property.  While  the  legal 
title  yet  remained  in  said  Mackintosh,  the 
said  Leary  paid  his  share  of  the  purchase 
price.  The  said  Mackintosh  never  paid 
for  his  share,  and  at  this  time  disclaims 
all  interest  growing  out  or  said  agreemen  t ; 
and,  so  far  as  his  equitable  interest  Is  con- 
cerned, it  can  cut  no  figure  in  the  case,  as 
upon  such  disclaimer  by  him  bis  interest 
therein.  If  he  ever  had  any.  was  in  equity 
vested  in  said  Stacy.  The  said  Mackin- 
tosh, as  the  holder  of  the  legal  title,  issued 
to  said  Stacy  a  certificate  showing  that  he 


was  the  owner  of  an  undivided  one-third 
interest  in  the  land.  Soon  after  such  cer- 
tificate was  issued,  Stacy,  for  a  valuable 
consideration,  assigned  and  transferred  It 
and  bis  interest  thereunder  to  one  Mathias, 
who,  by  like  assignment,  and  also  by  quit- 
claim deed,  conveyed  said  interest  to  Fred 
E.  Sander,  who  thereafter  received  a  deed 
from  Mackintosh,  the  bolder  of  the  legal 
title,  conveying  to  him  the  same  interest. 
Sander  and  wife  then  conveyed  to  William 
M.  Calhoun,  the  plaintiff  in  this  action. 
After  the  payment  of  his  share  of  the  pur- 
chase price  by  Leary,  and  long  after  the 
time  when  the  interest  of  said  Mackintosh 
should  have  been  paid  for  under  the  terms 
of  said  agreement,  the  property  was  levied 
upon  and  sold  under  an  execution  issued 
upon  a  judgment  In  favor  of  one  George  D. 
Hill,  and  against  said  Stacy  and  Leary, 
at  which  sale  the  property  was  bid  in  by 
said  George  D.  Hill,  who  thereafter  re- 
ceived a  sheriff's  deed  therefor.  The  title, 
if  any,  thus  acquired  by  said  Hill,  was  aft- 
erwards conveyed  to  and  vested  in  the  re- 
spondent John  H.  McGraw.  Such  title 
was  questioned  by  certain  parties,  who  in- 
stituted a  suit:  In  equity  relating  thereto, 
and  such  proceedings  were  bad  that  the 
matter  was  finally  compromised  by  the 
payment  of  tho  claim  of  those  attempting 
to  assert  equities  as  against  said  title  by 
said  McGraw  in  the  interest  of  the  title  de- 
rived from  said  Hill.  Before  the  Interest 
of  said  Hili  was  purchased  by  said  Mc- 
Graw be  had,  in  the  interest  of  the  several 
claimants,  been  vested  with  the  le*al  title 
to  an  undivided  two-thirds  Interest  in  said 
laud  as  the  trustee  forsaid  claimants.  At 
this  time,  and  before  said  purchase  by 
said  McGraw,  negotiations  were  had  be- 
tween him  and  said  Leary,  by  which  it 
was  arranged  between  them  that  the  title 
derived  by  said  Hill  under  said  execution 
sale  should  be  purchased  by  said  McGraw 
in  the  in  terest  of  himself  and  the  said  Leary. 
This  arraugement  was  carried  out.  and 
the  title  of  said  Hill  purchased  by  said  Mc- 
Graw. and  the  sum  of  $8,000  paid  therefor. 
In  further  pursuance  of  the  arrangement 
between  said  Leary  and  McGraw,  the  in- 
terest of  those  attempting  to  assert  equi- 
ties as  against  the  Hill  title  was  pur- 
chased in  their  interest  by  said  McGraw, 
and  the  sum  of  $4,000  paid  therefor.  It 
was  understood  between  said  McGraw 
and  Leary  that  they  each  had  an  equal  in- 
terest in  these  transactions.  It  was  un- 
derstood between  tbem  that  the  entire  in- 
terest held  by  both  of  them  was  a  two- 
thirds  interest  in  the  property  In  question. 
At  the  request  of  said  Leary,  and  in  pur- 
suance of  this  understanding,  the  said  Mc- 
Graw conveyed  to  one  Jacob  Furth,  as 
trustee  for  said  Leary,  an  undivided  one- 
third  in  terest  in  said  property.  During  all 
this  time  the  said  M.  V.  B.  Stacy  and  said 
John  Leary  were  married  men,  living  with 
their  wives  in  the  city  of  Seattle,  where 
the  property  was  situated.  Some  time 
after  the  transactions  hereiubefore  set  out 
the  said  Stacy  and  bis  wife  con  veyed  their 
interest  in  the  entire  property  to  John  Col- 
lins, and  be,  his  wife  joining  him,  con  veyed 
the  same  to  the  Leary -Collins  Land  Com- 
pany, one  of  the  appellants  here.  At  the 
time  these  last  conveyances  were  made  It 
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is  clear  that  the  grantees  in  such  convey- 
ances bad  full  knowledge  of  all  tbe  facta 
above  net  forth.  They  also  had  foil 
knowledge  of  tbe  fact  tbat  there  was  an 
oral  agreement  existing  between  the  said 
Stacy  and  his  wife  that  each  of  them 
should  have  tbe  sole  management  of  their 
own  property,  and  that  all  property  ac- 
quired by  either  of  the  spouses  before  or 
during  marriage  should,  as  between  them, 
be  tbe  property  of  tbe  spouse  thus  acquir- 
ing. 

Under  this  state  of  facts  the  question 
presented  is  as  to  the  respective  interests 
in  said  property  of  the  parties  to  the  ac- 
tion. The  appellant  tbe  Leary-Collins 
Land  Company  claims  that  it  is  the  owner 
of  the  entire  title,  for  tbe  reason  tbat  the 
land,  when  acquired  by  said  Stacy,  be- 
came at  onco  community  property,  and 
could  only  be  conveyed  by  tbe  Joint  action 
of  the  two  spouses.  We  are  unable  to 
agree  with  this  contention,  for  tbe  reason 
that  the  legal  title  was  never  vested  in 
«aid  Stacy,  either  as  separate  or  commu- 
nity property.  All  tbat  be  hud  was  an  in- 
terest, the  right  to  which  ne  could  assert 
in  a  court  of  equity.  If  that  was  all  the 
title  that  he  had,  it  was  all  that  the  com- 
munity could  have.  It  would  follow  that 
neither  the  community  as  a  whole  nor  tbe 
spouse  who  had  taken  no  part  in  tbe 
transactions  could  assert  any  right  to  the 
land  which  it  would  not  be  equitable 
hus  to  assert.  Now,  whatever  effect 
this  oral  agreement  between  said  Stacy 
and  bis  wife  might  have  had  upon  proper- 
ty acquired  afHJr  marriage,  where  the  le- 
gal title  had  been  conveyed,  to  ia  clear  that 
in  a  court  of  equity  neither  of  the  spouses 
could  assert  any  right  to  property  thus 
acquired  in  tbe  bands  of  a  purchaser  for 
value,  who  bad  obtained  it  solely  from 
the  other  spouse.  We  know  of  no  reason 
why  tbe  members  of  a  community  as  a 
whole  or  separately  should  not  be  bound 
by  tbe  same  rules  of  good  conscience  as 
those  not  occupying  such  a  relation ;  and, 
us  an  individual  who  held  another  out  to 
tbe  world  as  having  full  authority  to  deal 
with  and  make  title  to  any  property,  real 
or  personal,  would  be  estopped  from  at- 
tacking the  title  thus  conveyed  in  the 
hands  of  a  purchaser  for  value,  we  see  no 
reason  why  a  member  of  tbe  community 
should  not  upon  the  same  principle  be  es- 
topped from  asserting  rights  to  a  title 
conveyed  by  the  other,  whom  she  had, 
not  only  at  the  time  of  the  conveyance, 
but  for  a  long  time  both  before  and  after 
it,  held  out  to  the  world  as  being  entitled 
to  thus  deal  witb  the  property.  Besides, 
even  if  tbe  Interest  which  said  Stacy  ac- 
quired In  tbe  property  should  be  held  to 
have  been  a  community  interest,  we  think 
that  such  Interest  would  have  been  divest- 
ed by  the  sale  on  execution.  It  is  clear 
that  such  would  have  been  tbe  effect  of  the 
sale  had  it  appeared  that  the  debt  for 
which  the  judgment  was  rendered  was  a 
community  debt.  But  it  is  claimed  that. 
In  the  absence  of  any  showing  of  this 
kind,  it  will  be  presumed  that  it  was  the 
separate  debt  of  the  Bpouse  against  whom 
the  Judgment  was  rendered.  In  our  opin- 
ion, every  debt  created  by  the  husband 
during  tbe  existence  of  tbe.  marriage  Is 
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prima  facie  a  community  debt.  All  the 
property  acquired  by  him  Is  prima  facie 
community  property,  and  we  think  tbat 
justice  and  good  conscience  demand  tbat 
the  other  presumption  should  also  prevail. 
In  tbe  absence  of  any  proof  as  to  tbe 
nature  of  tbe  debt  this  presumption  ob- 
tained, and,  for  tbe  purposes  of  this  case, 
the  debt  upon  which  this  Judgment  was 
rendered  must  beheld  to  have  beeu  a  com- 
munity debt,  and  for  that  reason  tbe  en- 
tire property  of  tbe  community  divested 
by  tbe  sale  made  thereunder;  and  as  this 
appellant  is  charged  with  full  notice,  it 
can  assert  no  right  which  the  community 
could  not  have  asserted  if  it  bad  not  con- 
veyed. It  follows  that  It  has  no  interest 
whatever  in  the  property. 

The  appellants  Leary  and  Furth,  who. 
for  all  practical  purposes,  may  be  consid- 
ered as  Leary  alone,  as  Furtb  has  only 
been  made  a  party  by  reason  of  tbe  fact 
that  Leary's  title  is  held  by  him  as  trus- 
tee, do  not  assert  anything  as  against  the 
titleof  tbe  respondent  William  M.  Calhoun. 
Their  contention  is  that  they  are  entitled 
to  the  remaining  two-thirds  Interest  in 
the  property,  and  that  the  respondent 
John  H.  McGraw  Is  entitled  to  no  interest 
whatever.  It  is  claimed  by  tbem  that  the 
one-third  Interest  which  Leary  obtained 
by  reason  of  tbe  original  arrangement  at 
tbe  time  of  the  purchase  of  the  property 
has  never  been  divested,  and  that  by  rea- 
son of  tbe  conveyance  from  McGraw  they 
obtained  another  one-third  interest.  In 
our  opinion,  this  contention  cannot  b<> 
sustained,  for  two  reasons:  First,  be- 
cause the  original  interest  of  Leary  In  the 
property  was  divested  by  tbe  sale  on  exe- 
cution; second,  whether  or  not  his  interest 
was  in  fact  conveyed  by  theexecution  sale, 
It  clearly  appears  from  the  proofs  that  this 
was  a  question  taken  into  consideration 
at  the  time  of  tbe  arrangement  for  the 
purchase  of  tbe  Hill  interest  by  bald  Mc- 
Graw in  the  interest  of  himself  and  said 
Leary,  and  it  was  at  tbat  time  understood 
between  tbem  that  upon  such  purchase 
said  Leary's  original  one-third  interest, 
together  witb  the  other  one-third  which 
it  was  supposed  Hill  had  title  to,  would 
pass  to  said  McGraw  for  their  Joint  bene- 
fit. Under  this  state  of  facts,  equity  aud 
good  conscience  will  not  allow  eithsr  to 
assert  as  against  the  other  an  adverse 
title  to  said  two-thirds  interest,  or  any 
part  thereof;  and.  as  said  Leary  did  not 
at  any  time  have  tbe  legal  title  to  any  in- 
terest iu  said  property,  it  follows  that  the 
community,  or  tbe  wife  as  a  member 
thereof,  obtained  no  such  Interest  therein 
as  could  be  asserted  against  one  having 
superior  equities.  In  what  we  have  said 
we  have  not  overlooked  the  point  made 
in  the  Interest  of  tbe  appellant  the  Leary- 
Colllns  Land  Company  tbat  an  equitable 
interest  in  land  could  not  be  sold  on  exe- 
cution. In  our  opinion,  our  statute1  set- 
tles this  question  adversely  to  such  con- 
tention. Tbe  decree  of  tbe  court  below 
properly  adjudicated  tbe  title  as  between 


*2  Hill's  Code,  I  479,  Is  as  follows:  "All 

Sroperty,  real  or  personal,  of  the  judemeat 

ebtor,  not  exempt  by  law,  shall  be  liable  to 
execution." 
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the  several  parties  to  tbe  action,  and  must 
therefore  be  affirmed. 

STILES  and  ANDERS,  JJ.,  concur. 
SCOTT,  J.,  concurs  in  the  result. 


(6  Wash  112) 

STATE  ex  reL  McDONALD  et  at  v.  SU- 
PERIOR COURT  OP  KING  COUNTY 
et  al. 

(Supreme  Court  of  Washington.    March  13, 
1893.) 

Writ  op  Prohibition'— Whbs  Grantbd. 

When  the  requisites  for  an  appeal  have 
been  complied  with,  and  a  supersedeas  bond 
has  been  given,  the  right  to  appeal  must  be 
decided  by  the  appellate  court,  and  a  writ  of 

? rohibition  will  issue  to  prevent  the  trial  court 
rom  proceeding  to  enforce  the  judgment  on 
the  ground  that  an  appeal  does  not  lie. 

Petition  by  the  state,  on  tbe  relation  of 
J.  R. McDonald,  Randall  F.  Smith,  and  W. 
A.  Butler,  against  tbe  superior  court  of 
King  county  and  Hon.  Richard  Osborn, 
a  Judge  of  said  court,  for  a  writ  of  prohi- 
bition to  prevent  respondent  from  proceed- 
ing to  enforce  certain  judgments.  Writ 
granted. 

Cbas.  Lovejoy,  for  relators.  Richard 
Winsor,  for  respondents. 

SCOTT,  J.  This  is  an  application  for 
a  writ  of  prohibition  against  the  respond- 
ent, directing  him  to  desist  from  further 
proceedings  in  a  case  commenced  in  said 
superior  court,  wherein  Louise  Thompson 
Is  plaintiff,  and  said  J.  R.  McDonald  de- 
fendant. It  appears  that  on  the  9th  day 
of  April.  1891,  judgment  was  rendered  in 
favor  of  the  plaintiff  In  said  action. 
Thereafter,  on  the  12th  day  of  May,  1891, 
said  defendant  executed  a  bond,  with  the 
relators  Randall  F.  Smith  and  W.  A.  But- 
ler as  sureties,  for  a  stay  of  execution. 
On  the  5th  day  of  October,  1891,  said  de- 
fendant gave  a  notice  of  appeal  of  said  ac- 
tion to  this  conrt.  and  filed  a  supersedeas 
bond.  On  the  21st  day  of  October,  1891, 
said  court,  upon  the  application  of  the 
plaintiff,  entered  judgment  against  the  re- 
lators Smith  and  Butler,  upon  said  stay 
bond;  and  on  the  further  application  of 
the  plaintiff,  on  the  3d  day  of  November, 
1891,  «aid  court  entered  an  order  com- 
manding Butler  to  appear  on  the  5th  day 
of  November  following,  and  answer  on 
oath  concerning  his  property.  On  tbe 
3d  day  of  said  month  of  November,  said 
court  entered  an  order  fixing  the  appeal 
bond  of  said  Smith  and  Butler  at  the  sum 
of  fO.OOO,  and  on  the  mxt  day  said  Mc- 
Donald, principal  defendant,  and  said 
Smith  nnd  Butler,  filed  a  notice  of  appeal 
from  the  judgment  upon  the  stay  bond, 
and  executed  a  supersedeas  bond  in  saM 
sum  of  $6,000,  and  on  tbe  5th  day  of  No- 
vember said  sureties  moved  to  quash  the 
proceedings  against  Butler,  which  motion 
was  denied  on  the  30th  day  of  said  month. 
Prior  thereto,  on  the  21st  day  of  said 
month,  on  application  of  the  plaintiff, 
said  court  entered  an  order  for  and  is- 
sued execution  in  said  suit;  and  on  the 


21st  day  of  January,  1893,  upon  application 
therefor  by  tbe  plaintiff,  said  conrt  issued 
a  bench  warrant  in  said  cause,  command- 
ing the  sheriff  to  arrest  said  Bntler,  and 
bring  him  before  tbecuurton  the  23d  day  of 
said  month  of  January;  and  thereupon 
said  sheriff  did  arrest  said  Bntler.  who 
gave  bail  for  his  future  appearance.  And 
it  further  appears  that  said  court  is  pursu- 
ing said  supplementary  proceedings,  and 
undertaking  to  enforce  tbe  collection  of 
sii  id  judgments  rendered  against  Bald  prin- 
cipal defendant  and  bis  said  sureties,  from 
all  of  which  appeals  have  been  taken  as 
aforesaid,  and  are  now  pending  in  this 
court. 

The  regularity  of  the  proceedings  upon 
said  appeals  is  not  questioned,  bat  tbe  re- 
spondent insists  that  there  can  be  no  ap- 
peal from  said  judgments;  that,  by  giving 
a  stay  bond,  defendant  McDonald  waived 
bis  right  to  an  appeal;  and  that  no  ap- 
peal lies  upon  tbe  part  of  tbe  sureties  from 
tbe  judgment  on  the  stay  bond.  Howev- 
er this  may  be,  these  are  questions  which 
can.  only  be  passed  upon  by  this  court. 
The  effect  of  giving  the  notices  of  appeals 
and  supersedeas  bonds  as  aforesaid  tomb 
to  remove  said  matters  to  this  court, 
and  to  deprive  the  superior  court  of  any 
jurisdiction  to  proceed  in  tbo  premises, 
otherwise  than  as  to  the  preparation 
thereof  for  a  bearing  in  this  court  in  pur- 
suance of  said  appeals.  Said  sureties  have 
a  right  to  contest  the  validity  of  the  ac- 
tion of  the  court  upon  the  stay  bond,  and 
we  are  not  called  upon,  in  this  proceeding, 
to  determine  what  effect  the  giving  of 
such  stay  bond  had  upon  the  right  of  the 
principal  defendant  to  prosecute  an  ap- 
peal in  tbe  action.  Such  questions  will  be 
heard  upon  tho  appeal.  It  is  sufficient 
now  to  say  that  said  matters  have  been 
regularly  appealed,  and  the  same  are  now 
pending  in  this  court.  Consequently  the 
peremptory  writ  must  issue,  and  tbe  re- 
lators will  recover  their  costs  herein  of 
said  Louise  Thompson,  tbe  plaintiff  in 
said  action. 

DUNBAR,  C.  J.,andHOYT  and  STILES, 
JJ.,  concur. 

(«  Wash.  296) 

BENTLEY  v.  PORT  TOWNSEND  HOTEL 
&  IMP.  CO.  et  al. 

(Supreme  Court  of  Washington.    March  18, 
1893.) 

Appe a  I, — Statement. 
The  statement  on  appeal  in  an  equi- 
table case  must  contain  all  the  evidence  given 
on  the  trial.   Enos  v.  Wilcox,  28  Pac.  Rep. 
364,  3  Wash.  St.  44,  followed. 

Appeal  from  superior  court.  Jefferson 
county;  Morris  B.  Sachs,  Judge. 

Action  by  William  R.  Bentley  against 
the  Port  Townsend  Hotel  &  Improve- 
ment Company  and  others  to  foreclose  a 
mechanic's  lien.  Judgment  was  rendered 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

Jas.  J.  Easly,  (A.  W.  Buddress,  of  coon- 
eel,)  for  appellant.  Parsons  &  Corell,  for 
respondents. 
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PER  CURIAM,  Motion  is  made  in  this 
case  to  dismiss  the  appeal,  and  to  strike 
the  pretended  statement  of  facts  from  the 
record,  for  the  reason  that  It  was  not 
filed  or  settled  in  time;  that  it  was  not 
certified  as  required  by  law;  that  it  does 
not  contain  the  evidence  given  on  the 
trial;  and  that  notice  of  its  settlement 
was  not  sufficient,  nor  in  time,  to  give  the 
court  jurisdiction  to  settle  it.  This  case 
falls  within  the  rule  laid  down  by  this  court 
in  Stenger  v.  Roeder,  8  Wash.  St.  412,  28 
Pac.  Rep.  748,  and  29  Pac.  Rep.  211 ;  also. 
Know  v.  Wilcox, 8  Wash.  St.  44, 28  Pac.  Rep. 
864 ;  Snyder  v.  Relsn.3  Wash.  St.  181, 28  Pac. 
Rep.  335.  The  motion  will  be  sustained, 
the  statement  of  facts  stricken,  the  appeal 
dismissed,  and  the  Judgment  of  tbo  lower 
court  affirmed. 


(C  Wash.  295) 

SMITH  et  al.  v.  SEATTLE  &  M.  RT.  CO. 

(Supreme  Court  of  Washington.    March  18, 
1893.) 

Appeal— Rcliso  on  Demurrer— Final  Order. 

Where  no  final  order  or  judgment  is 
rendered  in  a  case,  an  appeal  will  not  lie  from 
an  order  overruling  a*  demurrer  to  the  com- 

flaint.   Tripp  v.  Magnus,  23  Pac.  Rep.  805, 
Wash.  St.  22,  followed. 

Appeal  from  superior  coart,  Snohomish 
county;  John  C.  Denney,  Judge. 

Action  by  W.  H.  Smith  and  CharlesSmith 
by  J.  W.  Frame,  guardian  ad  litem, 
against  the  Seattle  &  Montana  Railway 
f-ompany,  to  recover  damages  for  the 
death  of  Arrisla  Smith,  wife  of  W.  H. 
Smith,  and  mother  of  Charles  Smith, 
caused  by  the  negligence  of  defendant's 
servants.  From  an  order  overruling  a  de- 
murrer to  the  complaint,  defendant  ap- 
peals.  Dismissed. 

Burke,  Sbepard  &  Woods,  for  appellant. 
Whitney  &  Frame,  for  respondents. 

PER  CURIAM.  Respondent  moves  to 
dismiss  this  appeal,  for  the  reason  that 
it  appears  from  the  record  that  the  appeal 
was  taken  from  an  order  of  the  trial 
court  overruling  the  demurrer  to  the 
amended  complaint  filed  -in  the  action.  It 
appearing  from  the  record  that  the  ap- 
peal is  taken  from  such  order,  and  that 
no  final  order  or  Judgment  has  ever  been 
made  in  said  cause,  the  case  falls  within 
the  decision  of  this  court  in  Tripp  v.  Mag- 
nus, 1  Wash.  St.  22,  23  Pac.  Rep.  805,  and 
the  motion  will  therefore  be  sustained, 
and  the  appeal  dismissed. 


(6  Wash.  132) 

In  re  EYRES'  ESTATE. 
BAKER  et  al.  v.  EYRES. 

(Supreme  Court  of  Washington.    March  23, 
1893.) 

Notice  of  Appeal— Time  of  Filing. 
Notice  of  appeal  from  a  judgment  of 
the  superior  court  must  be  filed  with  the  clerk 
of  such  court  within  a  reasonable  time  after 
service  thereof  on  respondent,  and,  where  ap- 
pellant  retains  the  notice  two  months  after 
such  service,  it  is  not  so  filed. 
v.32i\no.l5— 68 


Appeal  from  superior  court,  Lewis  coun- 
ty;  Edward  F.  Hunter.  Judge. 

In  the  matter  of  the  estate  of  Lewis  H. 
Eyres  and  others.  From  a  decree  In  favor 
of  Jennie  H.  Eyres,  Mary  M.  Baker  and 
others  appeal.   Appeal  dismissed. 

Leroy  A.  Palmer,  for  appellants.  H. 
Julius  Miller,  for  respondent. 

STILES.  J.  This  is  a  motion  to  dismiss 
upon  short  record.  In  response  to  the 
motion  to  dismiss,  the  appellants  showed 
that  the  judgment  of  the  superior  court 
was  entered  September  26,  1892;  that  they 
filed  a  bond  on  appeal  October  22d,  and 
notice  of  appeal  November  2d,  of  the  same 
year.  The  notice  of  appeal,  after  service 
upon  the  opposite  party,  was  retained  by 
the  attorney  for  appellants  until  Janu- 
ary 11, 1893.  On  February  20th,  no  tran- 
script having  been  filed  in  this  court,  the 
respondent  filed  a  short  record,  and  on 
the  2d  day  of  March  gave  notice  of  mo- 
tion to  dismiss  by  mail,  returnable  March 
17th.  On  the  7th  day  of  March  the  tran- 
script was  filed  without  any  showing  jus- 
tifying the  delay,  except  that  the  tiling 
in  this  court  occurred  within  60  days  after 
January  11th.  It  is  claimed  by  the  appel- 
lants that  inasmuch  as  the  statute  does 
not  prescribe  any  time  at  which  a  notice 
of  appeal  shall  be  filed  in  the  office  of  the 
clerk  of  the  superior  court,  after  having 
been  served  upou  respondent,  It  was  his 
discretion  to  retain  it  as  long  as  he  saw 
fit,  provided  that  it  be  filed  within  six 
months  from  the  date  of  the  entry  or  the 
judgment.  We  cannot  concede  this  prop- 
osition to  be  correct.  The  notice  should 
be  filed  with  the  clerk  within  a  reasonable 
time,  and  we  .find  that  in  this  instance 
upwards  of  two  months  was  not  a  rea- 
sonable time.  It  is  evident  that  the  filing 
of  the  transcript  on  the  7th  of  March  was 
due  to  the  prompting  of  the  notice  to  dis- 
miss, and  we  think  the  motion  should 
prevail.   So  ordered. 

DDNBAR,  C.  J.,  and  SCOTT  and  HOYT, 
J  J.,  concur.   ANDERS,  J.,  did  not  sit. 


(6  Wash.  122) 

MECHANICS*  MILL  &  LUMBER  CO.  v. 
DENNY  HOTEL  CO.  OF  SEATTLE. 
WESTERN  MILL  CO.  v.  COOPER, 
CLARK-HARRIS  CO.  et  al.  Haxu  IELD 
v.  DENNY  HOTEL  CO.  OF  SEATTLE 
et  al.  HUTTIG  BROS.  MANUF'G  CO. 
et  al.  v.  SAME.  SPRING  HILL  WATER 
CO.  v.  SAME.  HUTTIG  BROS.  MAN- 
UF'G CO.  v.  POTVIN  et  al.  MARSH  et 
al.  v.  SAME.   DINES  v.  McDOUGAL  et  al. 

(Supreme  Court  of  Washington.  March  23, 
1893.) 

Mechanic's  Libs— For  what  Obtained  — Notice 
of  Lien — Foreign  Corporation— Verification 
— Priohities — Mortgages  —  Attorneys'  Feks. 
1.  Subcontractors,  who  furnish  materials 
specially  designed  and  made  for  a  building, 
and  necessary  for  its  completion,  are  entitled 
to  a  lien  therefor,  though  such  material  has 
not  been  used,  in  consequence  of  the  suspen- 
sion of  work  by  the  contractor. 

2. 1  Hill's  Code,  §  1524,  authorizes  any  for- 
eign corporation  to  sue  and  be  sued,  acquire 
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and  hold  property,  and  do  business  In  the 
state,  in  tne  same  manner  and  to  the  same 
extent  as  domestic  corporations.  Sections 
1525,  1528,  provide  that  such  corporation  shall 
file  in  the  office  of  the  secretary  of  state  a 
certified  copy  of  its  articles  of  Incorporation, 
and  a  written  appointment  of  a  resident 
agent.  Edd,  that  it  is  a  sufficient  compliance 
with  the  statute,  where  a  foreign  corporation 
furnishing  materials  for  the  erection  of  a 
building  within  the  state  files  its  articles  and 
its  appointment  of  an  agent  before  the  com- 
mencement of  suit  to  foreclose  its  lien,  though 
after  the  filing  of  its  lien  notice. 

8.  The  premature  filing  of  a  lien  notice 
does  not  deprive  the  lien  claimant  of  the  right 
to  file  another  notice  after  all  the  material 
has  been  delivered. 

4.  The  lien  of  a  material  man  does  not  at- 
tach at  the  date  that  he  commenced  prepara- 
tion of  the  material  in  another  state,  but  at 
the  time  when  he  delivered  it  at  the  building 
as  required  by  his  contract. 

5.  Under  1  Hill's  Code,  |  1667,  which  pro- 
vides that  a  lien  claim  may  be  verified  by  the 
claimant  or  some  other  person,  the  verifica- 
tion may  be  made  by  an  attorney  for  a  foreign 
corporation,  though  not  specially  authorised  so 
to  do  by  his  appointment. 

6.  Under  1  Hill's  Code.  8  1663,  which  gives 
a  lien  to  every  person  performing  labor  or  fur- 
nishing material  to  be  used  in  the  construc- 
tion of  any  building  for  the  work  done  or  ma- 
terial furnished  by  each,  respectively,  a  mate- 
rial man  can  claim  a  lien  only  from  the  time 
he  commenced  to  furnish  material  for  the 
building;  and,  if  such  time  is  subsequent  to 
the  creation  of  a  mortgage  lien,  of  which  he 
has  notice,  his  claim  for  material  is  subject 
thereto,  though  the  building  was  in  process  of 
construction  when  the  mortgage  was  executed, 
and  though  the  contractor's  lien  may.  perhaps, 
be  prior  to  the  mortgage,  under  section  1666, 
which  provides  that  the  liens  authorized  in 
that  chapter  are  preferred  to  any  lien,  mort- 
gage, or  other  incumbrance  which  may  have 
attached  subsequent  to  the  time  when  the 
building  was  commenced,  work  done,  or  mate- 
rial commenced  to  be  furnished. 

7.  A  mortgagee  is  not  estopped  to  assert 
the  priority  of  its  mortgage  over  mechanics' 
lien  claims  by  the  fact  that  it  sought  to  pro- 
tect itself  against  such  liens  by  reserving  the 
right  to  pay  the  same  from  the  amount  of 
the  mortgage  loan. 

8.  The  supreme  court  will  reduce  an 
amount  allowed  as  attorneys'  fees  below  the 
lowest  estimate  placed  at  the  trial  on  the 
value  of  such  services,  where  it  is  satisfied 
that  such  sum  is  excessive. 

Appeal  from  superior  coort,  King  coun- 
ty; I.  J.  Licbtenberg,  Judge. 

Actions  by  Hut  tig  Bros.  Manufacturing 
Company,  the  Bridge  &  Reach  Manufac- 
turing Company,  and  others,  against  the 
Denny  Hotel  Company,  tbeCornell  Univer- 
sity, and  others,  to  foreclose  a  mechanic's 
Hen.  The  causes  were  consolidated. 
From  the  Judgment  rendered  the  Huttlg 
Bros.  Manufacturing  Company,  the  Bridge 
ft  Beach  Manufacturing  Company, and  the 
Denny  Hotel  Company  appeal.  Affirmed, 
except  as  to  attorneys'  fees. 

Burke,  Shepard  &  Woods,  for  appellant 
Denny  Hotel  Co.  of  Seattle.  Hawley  ft 
Prouty,  for  appellant  Bridge  ft  Beach 
Manuf'g  Co.  Wiley,  Scott  &  Bostwick, 
W.  W.  Wilshlre,  and  O.  E.  De  Stelguer,  for 
appellant  Huttig  Manuf'g  Co. 

The  Hen  of  the  material  man  la  prior 
to  any  mortgage  attaching  subsequent 
to  tba  commencement  of  the  building. 


State  v.  Drew,  43  Mo.  App.  862;  Insur- 
ance Co.  v.  Slye,45  Towa,  615-618;  GetcbeU 
v.  Allen.  34  Iowa,  559;  Davis  v.  Billslaud, 
18  Wall.  659;  Neilson  v.  Railroad  Co..  44 
Iowa,  71;  Bassett  v.Swarts,  (R.I.)  21  Atl. 
Rep.  352;  McAdow  Sturtevant,  41  Mo. 
App.  220;  Dubois'  Adin'r  v.  Wilson's 
Trustee,  21  Mo.  214;  Insurance  Co.  t. 
Pringle,  2  Serg.  ft  R.  138. 

Fremont  Cole,  for  appellee  Cornell  Uni- 
versity. 

The  material  man's  Hen  relates  back  to 
the  time  when  the  material  man  first 
began  to  furnish  materials.  Phil.  Mecb. 
Liens.  $  232;  Pride  v.  Viles,  3  Sneed,  125; 
BridweU  v.  Clark,  89  Mo.  170;  Tritcb  v. 
Norton,  10  Colo.  337,  15  Pac.  Rep.  680; 
Mellor  v.  Valentine,  3  Colo.  259;  Folsom 
v.  Cragen,  11  Colo.  205,  17  Pac.  Rep.  515; 
Preston  v.  Lodge,  39  Cal.  116;  Barber 
Reynolds,  44  Cal.  519,  533;  Parker  v.  Min- 
ing Co.,  61  Cal.  348.  354;  Avery  v.  Clark, 
(Cal.)  25  Pac.  Rep.  919,  920;  Crowell  v.  Gil- 
more,  18  Cal.  372;  Ansley  v.  Pasabro,  22 
Neb.  662,35  N.  W.  Rep.  885;  McLagan  v. 
Brown,  11  111.526;  Uaty  v.  Casey,  15  Rl. 
192;  Williams  v.  Chapman,  17  IU.  423.  425, 
65  Amer.  Dec.  669.  671;  Chadbourn  v.  Wil- 
liams. 71  N.  C.  444,  448;  McCullougb  v. 
Caldwell's  Ex'r,  8  Ark.  232;  Cboteao  v. 
Thompaon,  2  Ohio  St.  115.  Set*,  also, 
Bank  v.  Wlnslow,  3  Minn.  86,  (Gil.  48;) 
Phil.  Mecb.  Liens,  $  228. 

SCOTT,  J.  Several  actions  were  brought 
In  the  superior  court  of  King  county  to 
foreclose  liens  against  a  hotel  building, 
and  the  ground  upon  which  the  same  la 
situated,  for  materials  furnished  therefor; 
the  Denny  Hotel  Company  being  the  owner, 
and  Fabian  S.  Potvln  the  contractor  for 
the  erection  of  said  building.  The  causes 
were  consolidated  and  tried  together  by 
virtue  of  an  order  of  the  superior  court, 
and  three  appeals  have  been  taken  from 
the  decree  therein  rendered.  The  Denny 
Hotel  Company  appeals  from  the  decree 
establishing  the  lien  of  the  Huttlg  Bros. 
Manufacturing  Company ;  and  the  Huttig 
Bros.  Manufacturing  Company  and  the 
Bridge  ft  Beacb  Manufacturing  Company 
appeal  from  the  provisions  of  said  decree 
establishing  the  mortgage  lien  of  the  Cor- 
nell Unverslty  as  prior  to  their  said  liens. 
The  appeal  of  the  Denny  Hotel  Company 
as  against  the  Huttig  Bros.  Manufactur- 
ing Company  will  be  first  discussed. 

Said  plain  tiffs  claimed  a  lien  for  materials 
furnished  for  said  hotel  to  said  Potvln,  as 
contractor,  amounting  to  f 21,000.  and  It 
appears  that  of  this  amount  only  $2,300 
was  used  in  the  construction  of  the  build- 
ing, said  building  never  having  been  com- 
pleted, and  said  contractor  having  aban- 
doned work  thereon.  It  Is  contended  by 
the  appellant  the  Denny  Hotel  Company 
tbat  there  can  be  no  lieu  for  materials  fur- 
nished which  were  not  used  In  the  con- 
struction of  the  building,  and  It  la  further 
contended  that  the  right  to  a  Hen  for  the 
materials  that  were  used  was  lost  In  con- 
sequence of  the  respondent  having  Inter- 
mingled said  claim  with  the  claim  for  ma- 
terials not  used.  It  is  conceded  that  said 
materials  were  all  furnished  nnder  a  con- 
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tract  between  said  respondent  and  said 
contractor,  and  that  th8  same  were  spe- 
cially designed  and  made  for  said  building, 
and  are  necessary  to  the  completion  of  the 
building;  that  tbey  have  been  delivered, 
and  are  now  upon  the  premises  at  the 
building.  It  further  appears  that  the  only 
reason  why  the  same  have  not  been  used 
Is  in  consequence  of  the  contractor  having 
suspended  work.  Under  such  circum- 
stances, we  think  the  right  to  a  lien  for  all 
of  said  materials  exists. 

A  further  point  is  made  by  the  appellant 
to  the  effect  that  there  can  be  no  lien,  for 
the  reason  that  the  contract  between  the 
hotel  company  and  Potvln  released  the 
hotel  company  from  liability  for  liens;  and 
that  tho  subcontractors  were  bound  to 
take  notice  of  this  provision  in  the  orig- 
inal contract.  Whether  or  not  such  claim 
be  well  founded  as  a  matter  of  law,  we 
find  no  such  provision  in  the  contract  in 
question.  On  the  contrary,  it  contem- 
plates that  there  may  be  HeuB  upon  said 
building,  and  provides,  in  case  of  an  in- 
debtedness created  by  said  contractor  at 
any  time  exceeding  $20,000  for  labor  on 
or  materials  used  in  or  about  said  build- 
ing, which  would  be  or  might  become 
a  lien  thereon,  that  the  hotel  company, 
at  its  option,  may  apply  any  balance 
due  or  to  become  due  said  contractor  to 
the  payment  of  said  indebtedness. 

The  further  point  is  made  that  said  re- 
spondent, being  a  foreign  corporation, has 
no  right  to  a  lien,  because  of  not  having 
complied  with  the  laws  of  this  stato  relat- 
ing to  foreign  corporations  doing  business 
within  the  state.1  It  appears  that  copies 
of  the  articles  of  incorporation  were  filed, 
and  the  appointment  of  an  agent  made, 
before  the  suit  was  commenced,  hut  after 
the  filing  of  the  lien  notice.  We  think  this 
was  a  sufficient  compliance  with  the  law 
in  this  respect. 

It  is  contended  that  the  materials  bad 
not  all  been  furnished  when  the  claim  of 
lien  was  filed,  and  that  a  party  can  have 
no  Hen  for  materials  which  have  not  been 
furnished  at  or  prior  to  the  filing  of  the 
lien  notice.  It  appears  that  two  Hen  no- 
tices were  filed, — one  on  March  7,  1891, 
which  was  ruled  out  by  the  court  at  the 
trial  on  the  ground  that  it  was  premature- 
ly filed  ;  but  a  subsequent  notice, filed  May 
13, 1891,  after  the  delivery  of  all  the  ma- 
terials, was  admitted.  The  last  portion 
of  the  materials  had  been  shipped  and 
were  on  their  way  here  when  the  first  notice 
was  filed,  but  had  not  yet  arrived.  If,  in 
consequence  of  this,  the  first  notice  was 
prematurely  filod.lt  would  not  deprive  the 
respondent  of  the  light  to  file  another  no- 
tice after  all  the  materials  had  been  deliv- 
ered . 

It  Is  contended  that  an  attorney  for  a 
foreign  corporation  cannot  verify  a  me- 
chanic's lien  notice  for  such  corporation 


•1  Hill's  Code,  f  1524,  authorises  any  foreign 
corporation  to  sue  and  be  sued,  acquire  and 
hold  property,  and  do  business  in  the  state,  in 
the  same  manner  and  to  the  same  extent  as 
domestic  corporations.  Sections  1625,  1526, 
provide  that  such  corporation  shall  file  in  the 
office  of  the  secretary  of  state  a  certified  copy 
of  its  articles  of  Incorporation,  and  a  written 
appointment  of  a  resident  agent. 


unless  he  is  specially  authorized  by  ap- 
pointment, which  must  be  filed  in  the  sec- 
retary of  state's  office.  Section  1667,  vol. 
1,  Code,  provides  that  such  a  claim  may 
be  verified  by  the  claimant  or  some  other 
person.  We  see  no  reason  why  a  claim 
could  not  be  verified  by  an  attorney  of 
the  corporation,  as  was  done  In  this  in- 
stance. 

It  is  contended  that  there  can  be  no  Hen 
in  this  case,  because  the  materials  were- 
not  furnished  from  the  commencement  on 
the  credit  of  the  building  and  premises, 
but  were  furnished  solely  on  the  credit  of 
the  contractor.  This  claim  is  not  well 
founded.  After  an  examination  of  the 
proofs,  we  do  not  find  anything  to  indi- 
cate an  intention  upon  the  part  of  the  re- 
spondent to  waive  the  right  to  a  lien,  or 
to  furnish  said  materials  solely  upon  the 
credit  of  the  contractor,  or  that  the  same 
were  so  furnished.  We  think  tb«  contrary 
fairly  appears. 

it  is  contended  that  a  portion  of  these 
materials  were  furnished  after  the  con- 
tractor had  abandoned  said  contract,  and 
that  there  can  be  no  lien  for  such  materials 
for  that  reason.  It  does  not  appear  that 
the  contractor  permanently  severed  his 
relations  as  contractor  with  the  hotel 
company  until  about  March,  1891.  Some 
work  was  done  along  at  various  times  up 
till  about  that  time,  and  the  contractor 
had  charge  of  the  building.  The  most 
that  can  be  claimed  is  that  there  was  a 
partial  cessation  of  the  work  at  that  time 
on  accountof  differences  between  the  hotel 
company  and  said  contractor,  but  said 
suspension  was  not  complete,  and  it  was 
not  known  that  it  would  be  permanent 
until  about  March,  1891;  and  it  appears 
that  the  materials  In  question  were  all 
shipped  before  said  time,  and  in  pursuance 
of  a  contract  made  by  the  respondent 
with  said  contractor,  prior  thereto,  and 
when  be  was  prosecuting  the  work;  and 
this  point  Is  untenable. 

The  court  allowed  an  attorney's  fee  of 
$2,000,  and  the  appellant  alleges  that  this 
is  excessive.  There  was  proof  to  show 
that  such  services  were  worth  from  $1,500 
to  $2,500,  none  of  the  witnesses  placing  the 
value  thereof  below  $1,500.  However,  we 
are  satisfied  that  the  sum  allowed  was 
much  too  large.  It  is  not  the  policy  of  the 
law  to  allow  large  or  exorbitant  attor- 
neys' fees. 

As  to  the  appeul  of  the  Huttlg  Bros. 
Manufacturing  Company  against  the  Cor- 
nell University,  it  appears  that  the  con- 
tract between  the  hotel  company  and  Pot- 
vin  was  entered  into  July  22, 1889,  and  the 
construction  of  the  building  was  com- 
menced thereunder  In  August  following. 
The  Huttlg  Bros.  Manufacturing  Compa- 
ny, a  foreign  corporation,  contracted  with 
Potvin  to  furnish  certain  materials  for 
said  building,  and  commenced  the  prepa- 
ration of  said  materials  at  its  place  of 
business  in  the  state  of  Iowa.  In  January. 
1890,  and  commenced  to  deliver  the  same 
In  September.  1S90.  On  the  28th  day  of 
December,  1889,  the  Denny  Hotel  Company 
executed  and  delivered  to  the  Cornell  Uni- 
versity, a  corporation,  its  three  promisso- 
ry uotes,— two  for  $25,000  eaeh,  and  one 
for  $50,000,— and   secured  the  same  by 
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Mortgage  of  the  lands  upon  wbich  the 
hotel  in  question  was  being  constructed. 
Prior  to  the  time  the  Huttig  Bros.  Manu- 
facturing Company  commenced  to  furnish 
materials  for  said  building  they  bad  actu- 
al notice  of  the  execution  and  delivery  of 
this  mortgage,  and  tbey  commenced  to 
furnish  materials  thereafter.  Fifty  thou- 
sand dollars  of  the  money  secured  by  this 
mortgage  was  paid  January  4,  and  the  re- 
mainder March  1,1890.  The  whole  of  it 
was  paid  before  appellant  furnished  any 
materials  for  the  building.  The  lower 
court  rendered  a  decree  establishing  the 
lien  of  appellant,  but  found  and  decreed 
that  the  same  was  subsequent  and  subject 
to  the  lien  ofaaid  mortgage,  and  an  ap- 
peal was  taken  therefrom.  The  hotel 
building  in  question  was  in  process  of  con- 
struction at  the  time  of  the  execution  of 
this  mortgage,  and  the  money  was  bor- 
rowed with  the  understanding  that  It 
was  to  be  used  in  putting  up  the  buildiug: 
and  It  is  contended  by  appellant  that  its 
claim  for  materials  furnished  should  be 
held  prior  to  the  mortgage  lien  for  these 
reasons.  Section  1666,  vol.  1.  Code,  pro- 
vides that  the  Hens  authorized  In  that 
chapter,  are  preferred  to  any  lien,  mort- 
gage, or  other  Incumbrance  which  may 
have  attached  subsequently  to  the  time 
when  the  building,  improvement, or  struc- 
ture was  commenced,  work  done,  or  mate- 
i  ials  were  commenced  to  be  furnished,  etc. 
It  is  contended  in  this  case  that,  as  the 
principal  contractor  had  entered  into  the 
contract  for  the  construction  of  the  hotel, 
and  bad  commenced  work  thereunder, 
prior  to  the  execution  of  the  mortgage, 
he  would  have  bad  a  lien  paramount  to 
the  mortgage  lien,  which  might  have  in- 
cluded appellant's  claim,  and  that,  conse- 
quently, appellant's  lien  should  relate  back 
to  the  time  of  the  m& king  of  the  original 
contract.  Section  1663  provides  that  eve- 
ry person  performing  labor  upon  or  fur- 
nishing materials  to  be  used  In  the  con- 
struction of  any  buildiug.  etc.,  bas  a  lien 
upou  the  same  for  the  work  or  labor  done 
or  materials  furnished  by  each  respective- 
ly, etc.,  and  this  seems  to  contemplate 
that  each  lieq  shall  stand  upon  its  own 
footing.  Consequently  appellant  Is  not 
in  a  position  to  claim  the  right  to  be  sub- 
rogated to  the  rights  of  the  contractor  In 
this  particular,  even  If  he  could  have  en- 
forced a  lien  including  a  claim  for  the  ma- 
terials furnished  by  appellant  as  para- 
mount to  the  mortgage  lieu,  without  hav- 
ing paid  said  claim,  or  making  such 
material  roan  a  party  to  the  suit,  If  the 
time  within  which  he  could  claim  alien  for 
materials  had  not  expired,— which  we  do 
not  decide.  See  Crowell  v.  Gilmore,  18 
Cul.  370.  It  may  be  well  to  say,  however, 
that,  for  aught  that  appears,  tbecontract- 
or  has  no  lien.  It  does  not  appear  that  he 
is  attempting  to  enforce  any,  and  It  does 
appear  that  the  building  has  not  been  com- 
pleted, aud  that  work  thereon  has  been 
suspended.  In  any  event,  the  contractor 
could  only  foreclose  for  the  balance  due 
him  upon  the  contract  price,  while,  if  ap- 
pellant's claim  is  to  be  maintained,  and 
the  rights  of  subcontractors  and  material 
men  are  to  relate  bark  to  the  time  of  the 
execution  of  the   original  contract  and 


the  commencement  of  work  thereunder, 
liens  might  be  enforced  against  the  prem- 
ises, and  made  prior  to  the  mortgage 
claim,  for  a  much  greater  amount  than 
the  original  contract  price,  rinder  the 
provisions  of  our  statutes,  a  material  man 
can  only  claim  a  lien  from  the  time  he 
commenced  to  furnish  materials  for  the 
building,  and,  If  such  time  Is  subsequent 
to  the  creation  of  the  mortgage  Hen,  of 
which  he  bas  had  notice,  his  claim  foi 
materials  is  subject  thereto.  A  great 
many  cases  have  been  Cited  by  the  appel- 
lant, and  also  by  the  respondent,  from  dif- 
ferent Btatea,  construing  the  lien  laws  there 
in  force,  many  of  wblcb  are  utterly  worth- 
less in  undertaking  to  arrive  at  a  correct 
interpretation  or  construction  of  our  own 
laws  upon  that  subject,  as  the  statutory 
provisions  involved  are  so  essentially  dif- 
ferent. Some  of  them,  however,'  contain 
provisions  very  much  like  our  own.  and 
under  the  weight  of  authority  we  thiuk 
that  appellant's  claim  in  this  particular 
canuot  be  maintained. 

Appellant  contends  that  it  commenced 
to  furnish  materials  from  the  time  that  It 
began  to  prepare  the  same  for  shipment 
In  the  state  of  Iowa,  and,  in  consequence 
of  its  having  commenced  the  preparation 
thereof  before  the  execution  of  the  mort- 
gage, its  lien  is  superior  to  the  mortgage 
Hen.  But  the  lien  can  hardly  date  from 
the  time  appellant  commenced  the  prep- 
aration of  the  materials  in  another  state. 
It  was  to  furnish  the  materials  delivered 
at  the  building  in  the  city  of  Seattle,  and 
its  clulm  cannot  be  held  to  have  attached 
before  the  delivery  thereof.  Williams  v. 
Chapman,  65  Amer.  Dec.  669,  17  111.  423. 

it  is  also  urged  by  the  appellant  that  by 
reason  of  the  testimony  given,  to  the 
effect  that  the  Denny  Hotel  Company  bor- 
rowed this  money  for  the  purpose  of  build- 
ing the  hotel,  and  that  the  Cornell  Uni- 
versity had  notice  of  thatfact,  and  sought 
to  protect  Itself  in  the  mortgage  against 
any  liens  that  might  be  created  against 
the  property  by  reserving  the  right  to  pay 
the  same  from  the  amount  of  the  mort- 
gage loan.it  is  estopped  from  disputing 
the  claims  of  the  lienors.  The  authorities 
are  against  this  proposition,  however. 
The  respondent  had  a  tight  to  consider 
and  contemplate  the  making  of  improve- 
ments upon  the  property  as  a  basis  for 
making  the  loan  in  question;  and  by  seek- 
ing to  protect  itself  In  the  mortgage 
against  liens  which  might  be  enforced 
against  the  property  It  cannot  be  held  to 
have  become  a  purty  thereto,  or  to  have 
assumed  any  liability  as  to  such  liens. 
The  provisions  were  Inserted  merely  for  Its 
own  protection.  Piatt  v.  Griffith,  27  N. 
J.  Eq.  207;  Moroney's  Appeal,  24  Pa.  St. 
872;  Monroe  v.  West,  12 Iowa,  119;  Uones, 
Mortg.  §  370. 

The  only  questions  raised  in  the  appeal 
of  the  Bridge  &  Beacn  Manufacturing 
Company  are  disposed  of  in  the  discussion 
of  the  appeal  of  the  Huttig  Bros.  Manufac- 
turing Company,  and  It  is  unnecessary  to 
review  them. 

The  decree  of  the  lower  court  will  be 
affirmed,  except  as  to  the  attorney's  fee 
allowed  the  Huttig  Bros.  Manufacturing 
Company,  which  will  be  reduced  to  f 1,000. 
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In  placing  It  at  this  amount  we  have  been 
governed  by  the  attorney's  fee  off  1,000 
allowed  the  Bridge  &  Beach  Manufactur- 
ing Company  in  foreclosing  its  lien  for  a 
much  less  sum,  from  which  there  was  no 
appeal.  As  all  parties  interested  seem  to 
have  acquiesced  in  this  allowance,  we 
have  followed  It.  If  it  had  been  appealed 
from,  we  would  have  reduced  both  sums 
much  lower.  In  consequence  of  the  modi- 
fication of  the  decree  the  ,Deuny  Hotel 
Company  will  recover  its  costs  in  this  ap- 
peal against  the  Huttig  Bros.  Manufac- 
turing Company.  The  Cornell  University 
will  recover  its  costs  In  the  appeals  of  the 
Huttig  Bros.  Manufacturing  Company 
and  the  Bridge  &  Beach  Manufacturing 
-  Company. 

8TILE8  and  ANDERS,  JJ.,  concur. 
HOTT,  J.,  did  not  sit  at  the  hearing,  he 
being  Interested. 


<«  Wash.  138) 

SEYMOUR  v.  CITY  OF  TACOMA  et  aL 

(Supreme  Court  of  Washington.    March  24, 
1803.) 

Municipal  Corporations  —  Waterworks  ahd 
Light  Plants— Titles  of  Acts  —  Klbctionb— 
&iqi8tbation. 

1.  Act  March  28,  1890,  entitled  "An  act 
authorizing  cities  to  construct  waterworks  and 
light  plants,"  sufficiently  expresses  the  purpose 
of  the  act,  though  the  act  confers,  also,  the 
power  to  purchase  such  works  and  plants  as 
have  already  been  constructed  by  private  en- 
terprise. 

2.  Ab  ordinance  providing  for  submitting 
to  the  electors  the  proposition  of  purchasing  the 
plant  of  a  water  and  light  company,  and  of 
extending  the  same,  under  Act  March  26,  1890, 
need  not  contain  a  schedule  of  the  territory 
covered,  the  else  of  the  pipes,  the  sources  of 
water  supply,  or  the  character  and  situation  of 
the  pumping  stations,  but  a  designation  of  the 
property  as  that  of  the  company  which  owns 
ft  b  sufficient. 

3.  Laws  1891,  (amending  said  act,)  p.  326, 
I  2,  provides  that  the  city  authorities  may  sub- 
mit two  propositions  to  the  voters  at  the  same 
election,  viz.:  "(1)  Will  you  adopt  this  system 
or  plan,  and  pny  therefor  out  of  the  current 
revenue?  (2)  Will  you  adopt  it.  and  pay  for 
It  with  the  proceeds  of  bonds?"  llchl,  that 
either  proposition  might  be  submitted  alone, 
but  that  the  adoption  of  the  system  and  the 
incurring  of  indebtedness  need  not  be  sub- 
mitted as  separate  questions. 

4.  The  charter  requiring  all  ordinances  to 
be  published  for  three  days  consecutively,  a 
notice  of  election,  required  to  be  published 
for  30  days,  need  not  contain  the  ordinance, 
but  only  a  fair  statement  of  its  contents. 

5.  Under  Gen.  St.  §  407,  providing  that 
the  registration  law  shall  apply  to  all  elections 
for  municipal  and  other  officers,  the  registra- 
tion law  does  not  apply  to  elections  to  vote 
upon  an  ordinance  proposing  the  purchase  of 
waterworks  and  a  light  plant,  and  the  ex- 
tension thereof. 

Appeal  from  superior  court,  Pierce  coun- 
ty; Emmett  N.  Parker,  Judge. 

Action  by  Edmund  Seymour  against  the 
city  of  Tacoma  and  others  to  enjoin  an 
election.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

Alfred  E.  Buell,  for  appellant.  F.  H. 
Murray  and  Galusha  Parsons,  for  re- 
spondents. 


STILES,  J.  The  appellant  sought  to 
enjoin  the  holding  of  an  election  In  the  city 
of  Tacoma  looking  to  carrying  out  the 
scheme  which  Is  set  forth  In  the  following 
ordinance:  "Ordinance  No.  790.  An  ordi- 
nance to  provide  for  the  purchase  of  the 
waterworks  and  electric  light  plant,  and 
all  such  water  supplies,  riparian  rights, 
rights  of  way,  lands,  lotn,  personal  prop- 
erty, and  franchises  as  are  now  owned  or 
operated  by  the  Tacoma  Light  and  Water 
Company  aa  part  of  such  water  and  elec- 
tric light  plants,  excepting  their  distribut- 
ing system  in  the  town  of  Puyallup;  and 
for  extending  said  waterworks  and  making 
additions  thereto  by  the  adoption  of  a 
gravity  system  of  waterworks;  todeclare 
the  estimated  cost  of  said  additions  and 
extensions;  to  provide  for  borrowing 
money  to  be  used  In  payment  therefor  by 
issuing  the  negotiable  coupon  bonds  of 
said  city  for  the  sum  of  two  million  one 
hundred  and  fifty  thousand  dollars;  and 
to  provide  for  calling  a  special  election  lor 
submitting  such  questions  to  the  qualified 
voters  of  said  city  for  their  ratification  or 
rejection.  Be  it  ordained  by  the  city  of 
Tacoma:  Section  1.  That  the  offer  of  the 
Tacoma  Light,  and  Water  Company  to  sell 
the  waterworks  and  electric  light  plant, 
and  all  snch  sources  of  water  supplies, 
riparian  rights,  and  rights  of  way,  lands, 
lots,  personal  property  and  franchises  as 
are  now  owned  or  operated  by  the  Taco- 
ma Light  and  Water  Company,  as  part  of 
such  water  and  electric  light  plants,  ex- 
cepting their  distributing  system  In  the 
town  of  Puyallup,  for  the  sum  of  one  mil- 
lion seven  hundred  and  fifty  thousand  dol- 
lars, be  and  the  same  Is  hereby  submitted 
to  the  qualified  voters  of  the  city  of  Ta- 
coma upon  the  terms  and  subject  to  the 
conditions  hereinafter  particularly  speci- 
fied. Sec.  2.  If  said  city  shall  become  the 
owner  of  said  waterworks  and  electric 
light  plant,  and  sources  of  supply,  it  will 
extend  said  waterworks,  by  additions 
thereto  by  a  gravity  system,  so  that  the 
same  ahull  be  sufficient  to  adequately  sup 
ply  the  said  city  and  Its  inhabitants  with 
pure,  fresh  water,  sufficient  for  all  their 
necessary  uses,  which  extensions  shall  be 
substantially  na  follows:  Thirty-eight 
inch  conduit  pipe  from  Patterson  and 
Thomas  springs  to  the  reservoir  of  the  Ta- 
coma Light  and  Water  Company  in  the 
city  of  Tacoma,  distant  from  said  Patter- 
son springs  about  sixteen  miles,  and  dis- 
tant aboutthirteen  miles  from  said  Tbom- 
assprings;  connections  from  reservoir  site 
to  station  B  of  the  Tacoma  Light  and 
Water  Company  near  the  intersection  of 
Hood  and  O  streets  In  said  city;  the  erec- 
tion of  a  hydraulic  pump  at  a  suitable 
Junction  of  the  waters  of  said  springs,— 
the  estimated  cost  of  which  extensions  is 
four  hundred  thousand  dollars.  Sec.  8. 
For  the  purpose  of  borrowing  money  to 
be  used  in  payment  for  said  waterworks, 
electric  light  plant,  and  sources  of  supply, 
and  for  the  construction  of  said  extension 
to  said  waterworks,  the  city  of  Tacoma 
shall  issue  Its  negotlablecoupon  bonds  foi 
the  sum  of  two  million  one  hundred  and 
fifty  thousand  dollars,  payable  to  bearer 
twenty  yea rs  from  the  date  thereof,  with 
Interest  at  the  rate  of  five  per  centum  per 
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annum,  payable  semiannually.  Both 
principal  and  Interest  shall  be  payable  In 
gold  coin  of  the  United  States  of  America, 
of  the  present  standard  of  weight  and 
fineness,  at  such  banking  house  or  trust 
company  in  the  city  of  New  York  as  shall 
be  designated  in  said  bonds.  Sec.  4.  The 
mayor  Is  hereby  authorized  and  directed, 
in  case  of  the  ratification  by  the  qualified 
voters  of  said  city  at  an  election  for  the 
submission  of  said  proposition  as  herein- 
after provided,  to  issue  in  the  name  of 
said  city,  Kilned  by  himself  as  mayor,  at- 
tested by  the  city  clerk  under  the  seal  of 
said  city,  and  countersigned  by  the  city 
controller,  two  thousand  onehuudred  and 
fifty  negotiable  coupon  bonds  of  one  thou- 
sand dollars  each,  to  be  designated  upon 
the  face  thereof  'Water  and  Light  Bonds  of 
the  City  of  Tacoma,*  with  interest  thereon 
as  provided  in  the  third  section  hereof, 
which  bonds  shall  be  numbered,  re- 
spectively, from  one  to  two  thousand 
one  hundred  and  fifty,  and  shall,  when 
so  signed,  attested,  and  countersigned,  be 
delivered  by  the  mayor  to  the  sinking 
fund  commission  of  said  city  for  sale  and 
negotiation,  as  hereinafter  provided.  Sec. 
5.  The  said  siuklng  fund  commission 
shall  negotiate  tho  sale  of  said  bonds, 
nfter  having  duly  advertised  the  same  for 
sale  at  least  thirty  days  preceding  the  day 
of  sale:  provided,  that  said  bonds  shall 
not  be  sold  for  less  than  par  and  accrued 
interest.  Said  sinking  fund  commission 
shall,  immediately  upon  the  receipt  of  the 
moneys  received  for  said  bonds,  pay  all 
moneys  so  received  into  the  city  treasury. 
Sec  6.  In  case  of  the  ratification  of  the 
said  proposition  by  the  qualified  voters  of 
said  city  at  the  special  election  herein  pro- 
vided for, tbesaid  sinking  fund  commission 
is  authorized  and  instructed,  upon  the  ex- 
ecution and  delivery  by  the  said  Tacoma 
Light  and  Water  Company  of  a  good  and 
sufficient  deed,  with  covenants  of  warran- 
ty, to  vest  in  said  city  a  perfect  title  to 
said  waterworks,  electric  light  plant,  and 
sources  of  supply,— said  deed  to  be  ap- 
proved by  the  city  council,— to  pay, out  of 
the  money  received  for  the  sale  of  said 
bonds,  to  the  said  Tacoma  Light  and 
Water  Company,  the  sum  of  one  million 
seven  hundred  aud  fifty  thousand  dollars, 
the  same  to  be  accepted  by  said  company 
in  full  payment  therefor.  Sec.  7.  That  a 
special  election  be  Held  in  and  for  said  city 
upon  the  eleventh  day  of  April,  A.  D.  1893, 
for  the  purpose  of  submitting  to  the  quali- 
fied voters  thereof  the  question  whether 
said  city  shall  purchase  the  waterworks 
and  electric  light  plant  and  the  sources  of 
supply  owned  by  said  Tacoma  Light  and 
Water  Company,  for  the  sum  of  one  mil- 
lion seven  hundred  and  fifty  thousand  dol- 
lars, and  construct  additions  and  exten- 
sions thereto  at  an  estimated  cost  of  four 
hundred  thousand  dollars,  and  whether 
said  city  shall  borrow  the  sum  of  two  mil-, 
lion  one  hundred  and  fifty  thousand  dot-' 
lars,  to  be  used  for  the  payment  thereof, 
and  issue  its  negotiable  coupon  bonds  for 
said  sum.  Sec.  8.  The  form  of  ballot  to 
be  used  at  said  election  shall  be:  'Shall 
the  city  of  Tacoma  purchase  the  water- 
works and  electric  light  plant  and  sources 
of  supply  of  the  Tacoma  Light  and  Water 


Company  for  the  sum  of  one  million  seven 
hundred  and  fifty  thousand  dollars,  and 
construct  extensions  to  said  waterworks 
at  an  estimated  cost  of  four  hundred  thou- 
sand dollars,  and  borrow  the  sum  of  two 
million  one  hundred  and  fifty  thousand 
dollars,  to  be  used  for  said  purpose,  and 
issue  its  negotiable  coupon  bonds  there- 
for.' All  persons  in  favor  of  said  proposi- 
tion shall  vote  as  follows:  'For  the  pur- 
chase of  the  waterworks,  electric,  light 
plant,  and  sources  of  supply  of  tbeTacouia 
Light  and  Water  Company,  and  the  con- 
struction of  extensions  to  said  water- 
works, and  the  issuing  of  negotiable  cou- 
pon bonds  of  the  city  therefor.*  Those 
voting  against  said  proposition  shall  vote 
as  follows:  'Against  the  purchase  of  the 
waterworks,  electric  light  plant,  and 
sources  of  supply  of  the  Tacoma  Light 
and  Water  Company,  and  construction  of 
extensions  to  said  waterworks,  and  the 
issuing  of  the  negotiable  coupon  bonds  of 
the  city  therefor.*  Sec.  9.  Said  election 
shall  be  held  at  such  voting  places  in  the 
several  precincts  of  said  city,  and  shall  be 
conducted  by  such  Judges  and  inspectors 
of  elections,  as  may  be  hereafter  designat- 
ed and  appointed,  and  shall  be  conducted 
In  all  respects  as  provided  by  the  charter 
of  said  city  and  the  general  laws  of  the 
state  of  Washington.  The  city  clerk  shall 
give  at  least  thirty  days'  notice  of  the 
time,  place,  and  purpose  of  said  election, 
and  of  the  proposition  to  be  submitted 
thereat,  together  with  the  form  of  ballot 
to  be  used,  which  notice  shall  be  published 
in  the  city  official  newspaper  for  thirty 
days  next  preceding  said  election,  and 
shall  be  posted  for  the  like  period,  at  all  of 
the  places  designated  therein  for  holding 
said  election.  Sec.  10.  This  ordinance 
shall.  Immediately  after  its  passage  and 
approval  by  the  mayor,  be  published  in 
the  official  newspaper  of  said  city  for  three 
days,  consecutively,  and  shall  take  effect 
upon  the  expiration  of  such  publication." 

The  following  are  the  points. raised  as 
objections  to  the  validity  of  the  ordinance 
as  the  basis  for  the  popular  vote  on  the 
proposition  to  be  submitted :  (1)  The  ac- 
tion sought  to  be  taken  by  the  city  is  un- 
der authority  of,  and  in  accordance  with 
the  provisions  of,  the  act  relating  to  in- 
ternal improvements  in  cities  and  towns, 
approved  March  26,  1890,  (Laws  Wash. 
1889-90,  p.  520.)  as  amended  March  9, 1891, 
(Laws  Wash.  1891,  p.  326;)  and  it  is  con- 
tended that  this  act,  in  so  far  as  it  is  a 
grant  of  power  to  "purchase,"  is  void,  for 
the  reason  that  it  is  not  mentioned  in  the 
title  of  the  act,  which  relates  aierely  to 
"construction."  (2)  The  ordinance  fails 
to  specify  the  works  and  plant  with  suffi- 
cient detail  to  enable  the  taxpayers  to  de- 
termine, without  going  toother  sources  of 
information,  the  expediency  of  purchasing 
the  property  offered,  and  at  the  price 
named.  (3)  The  act  provides  that  the 
ratification  of  the  system  or  plan  pro- 
posed, and  the  assent  to  the  incurring  of 
indebtedness,  shall  be  submitted  to  the 
voters  as  separate  questions.  (4)  The 
ordinance  provides,  by  Its  terms,  that  the 
proposition  therein  contained  shall  be 
submitted  to  the  voters,  while  the  act  re- 
quires that  the  ordinance  itself  shall  be 
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submitted.  (5)  The  amendments  to  the 
registration  law  enacted  in  1893  having 
become  a  law  March  7th,  there  could  be 
no  election  April  11th,  because  the  terms 
of  the  law  and  certain  provisions  of  the 
city  charter  would  not  give  sufficient  time 
for  a  fair  or  effective  registration  of  vot- 
ers. 

The  city  of  Tacoma  is  a  city  of  t;he  first 
class,  organized  under  a  freeholders'  char- 
ter In  1890;  and  its  position  is  that,  as  a 
city  of  that  clans, it  is  not  dependent  upon 
the  act  of  1890,  above  referred  to,  either 
for  its  authority  to  purchase  water  or 
light  plants,  or  for  Its  power  to  Issue 
bonds  therefor,  nor  is  It  bound  by  the  re- 
quirements of  that  act  when  It  proceeds 
to  acquire  property  of  thecharacterbere  in 
question.  In  support  of  this  position  our 
attention  is  called  to  the  fact  that  the 
original  legislative  charters  of  the  same 
city  all  had  more  or  less  in  them  In  the 
way  of  authority  to  provide  and  main- 
tain waterworks.  Laws  1875.  p.  167: 
Laws  1881,  p.  86;  Laws  1883,  p.  310;  Laws 
1886,  p.  197.  In  some  of  them  the  main- 
tenance of  lighting  systems  was  included, 
and  purchase  was  more  than  once  speci- 
fied as  the  means  by  which  such  institu- 
tions might  be  acquired.  And  again  It  is 
pointed  out  that  two  days  before  the  act 
of  March  26, 1890,  was  approved,  another 
act,  known  as  the  "Enabling  Act,"  for 
cities  of  the  first  class,  was  approved, 
with  the  following  as  powers  expressly 
enumerated  in  section  5:  "Par.  14.  To 
provide  for  erecting,  purchasing,  or  other- 
wise acquiring  waterworks  within  or 
without  the  corporate  limits  of  said  city, 
to  supply  said  city  and  its  inhabitants 
with  water,  or  to  authorize  the  construc- 
tion of  the  same  by  others,  when  deemed 
for  the  best  interest  of  said  city  and  its 
inhabitants,  and  to  regulate  and  control 
the  use  of  the  water  so  supplied.  Par.  15. 
To  provide  for  lighting  the  streets  uud  all 
pnblic  places,  and  for  furnishing  the  in- 
habitants thereof  with  gas  or  other 
lights,  and  to  erect  or  otherwise  acquire 
and  to  maintain  the  same,  or  to  author- 
ize the  erection  and  maintenance  of  said 
works,  as  may  be  necessary  or  conven- 
ient therefor,  and  to  regulate  and  control 
the  use  thereof . "  The  fourth  paragraph 
of  the  same  section  authorized  the  bor- 
rowing of  money  for  corporate  purposes, 
and  the  issuance  of  negotiable  bonds 
therefor,  in  such  manner  as  should  be  pre- 
scribed In  Its  charter,  and  this  provision 
was  somewhat  amplified  in  the  charter 
adopted.  Unquestionably,  if  the  act  of 
March  26,  1890,  had  never  been  passed, 
the  provisions  of  the  act  of  March  24th 
must  have  been  held  to  empower  the  city 
of  Tacoma  to  acquire  water  and  lighting 
plants,  and  to  Issue  negotiable  bonds  to 
pay  the  cost  of  the  same;  and  if  her  char- 
ter prescribed  the  manner  and  conditions 
of  issuing  the  bonds,  in  compliance  with 
the  constitutional  requirements,  she  could 
now  proceed  without  hindrance  from 
this  appellant  on  thegrounds  here  alleged. 
This  Infereotially  appears  from  the  lan- 
guage of  paragraph  4,  above  mentioned, 
which  limits  the  indebtedness  possible  to 
10  per  cent,  of  the  city  assessment  roll, 
whereas,  under  the  constitution,  all  above 


5  per  cent,  would  be  void  unless  procured 
lor  water,  light,  or  sewers.  Whether  the 
charter  does  prescribe  any  manner  or  con- 
ditions of  issuing  bonds,  we  shall  not 
now  examine,  however,  for  reasons  which 
we  think  are  found  In  the  law,  and  which 
obviate  the  necessity  of  It. 

Prior  to  the  acts  of  1890,  so  often  men- 
tioned, cities  did  not  have  the  right  to 
create  Indebtedness  by  the  Issuance  of  ne- 
gotiable bonds.  The  act  of  February  26tb 
(page  225)  extended  to  every  incorporated 
town  then  existing  the  right  to  borrow 
money  and  fund  its  debts  in  aid  of  munic- 
ipal purposes.  The  enabling  act  of 
March  24tb  continued  these  rights  to  such 
cities  of  the  first  class  aB  chose  to  come 
under  its  provisions;  but  the  general 
municipal  incorporation  act  of  March 
27th  withheld  these  powers  from  cities  of 
the  lower  classes  until  1891,  when  the 
oversight  was  corrected  by  the  act  of 
March  7th  of  that  year,  (Laws,  p.  261.) 
and  all  cities  in  the  state,  whether  old  or 
new,  were  placed  upon  the  same  footing. 
All  cities,  however,  were  empowered  by 
the  uct  of  March  26, 1890,  to  construct  in- 
ternal improvements,  and  to  issue  bonds 
to  pay  therefor.  At  that  time  the  city  of 
Tacoma  was  existing  under  its  charter 
of  18*6;  for  although  on  March  24tb  the 
"Enubling  Act"  had  been  approved,  with 
an  emergency  section,  it  was  a  mere  dor- 
mant statute  until  each  city  to  which  it 
was  applicable  should  elect  to  adopt  a 
charter  in  accordance  with  its  require 
raents.  In  the  mean  time  the  act  of  March 
26th  was  the  source  of  its  power,  the 
measure  of  its  authority,  and  the  law  of 
Its  proceedings,  In  the  construction  of  In- 
ternal improvements  by  the  issuance  of 
bonds  to  pay  therefor.  But  with  this  law 
thus  impressed  upon  her,  and  under  the 
proviso  of  the  constitution  that,  in  fram- 
ing her  freeholders'  charter,  she  must 
make  it  consistent  with,  and  take  it  sub- 
ject to,  the  laws  of  the  state,  It  is  sug- 
gested that,  because  of  the  powers  enu- 
merated in  the  "Enabling  Act,"  the  gen- 
eral law  existing  at  the  time  she  adopted 
her  new  charter  (the  act  of  March  26th) 
should  be  held  to  be  no  longer  of  any 
bind  ins;  force  as  to  her.  The  answer  to 
this  proposition,  it  seems  to  us,  is  found 
in  the  further  expression  of  the  constitu- 
tion, (article  11,  §  10.)  that  the  new  char- 
ter should  "sgpersede  any  existing  char- 
ter, [of  1886,]  Including  amendments  there- 
to, and  all  special  laws  inconsistent  with 
such  charter."  General  laws  were  not  to 
be  affected,  and  cannot  have  been  affected, 
unless  there  be  found  in  the  enabling  act 
such  positive  expressions  as  would 
amount  to  a  repeal  of  the  general  law, 
pro  tanto,  under  the  rules  for  interpreting 
statutes.  But  the  mere  fact  that  the 
power  to  provide  waterworks,  light 
plants,  and  sewers,  and  to  pay  for  them 
with  money  ruised  by  bonds,  is  conferred 
over  again  would  not  sn dice  to  construe 
a  repeal  therefrom.  All  that  is  necessary 
to  harmonize  the  two  laws  is  to  construe 
the  authority  to  borrow  raouey  and  issue 
bonds  contained  In  paragraph  4  of  the 
fifth  section  as  subordinate  to  the  provi- 
sions of  the  other  act,  which  was  passed 
at  a  later  day,  although  in  the  same  ses- 
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■Ion;  and  we  believe  that  when  this  is 
done  the  true  intent  of  the  legislature  will 
be  carried  oat. 

Now,  to  consider  appellant's  points  in 
their  order: 

1.  The  subject  of  the  act  of  March  26, 
1890,  included  the  purchase  of  waterworks 
and  light  plants,  which  had  theretofore 
•been  erected  b.v  private  enterprise.  The 
first  section  proves  it  to  a  verbal  demon- 
stration. The  title,  however,  is:  "An  act 
authorizing  cities  and  towns  to  construct 
internal  improvements,  and  to  issue 
bonds,  and  pay  therefor,  and  declaring 
an  emergency."  Ordinarily  the  meaning 
of  the  word  "construct,"  in  the  sense  here 
meant,  would  be  to  build  or  make;  but, 
to  Rive  the  law  any  effect  whatever.it 
must  have  been  known  to  the  legislature 
that  more  than  the  mere  cost  of  construc- 
tion, involving  the  labor  necessary,  would 
have  to  be  implied.  In  making  every  such 
improvement  the  machinery  and  piping 
must  be  purchased,  and  these  constitute 
a  very  large  proportion  of  the  cost.  But 
that  is  not  all.  in  building  systems  of 
waterworks,  especially,  two  other  things 
must  be  looked  after,  unless  the  cities  for 
which  they  are  provided  lie  immediately 
upon  the  lake  or  stream  which  furnishes 
the  source  of  supply.  These  are  the  right 
to  take  water,  and  the  uecessary  land  for 
rights  of  way,  reservoirs,  and  buildings 
for  machinery.  If  one  should  contract 
with  another  for  the  construction  of  a 
house,  no  one  would  suppose  for  a  mo- 
ment that  the  agreement  to  construct  im- 
plied an  agreement  to  furnish  the  land 
whereon  the  house  must  stand;  but  a 
gross  contract  to  construct  a  system  of 
waterworks  for  the  city  of  Tacpma,  with 
Green  river  as  a  source  of  supply,  and 
turn  it  over  ready  for  operation,  would 
certainly  imply  that  wbeu  the  works  were 
finished  the  perpetual  right  to  have  them 
remain  where  they  were,  with  the  waters 
of  Green  river  flowing  Into  them,  should 
be  secured  to  tnecity.  Thus,  under  this 
po  wer  to  construct,  all  but  the  mere  labor 
would  be  accomplished  by  purchase,  in 
most  cases,  and  there  would  seem  to  be 
no  good  reason  why  water  rights,  land, 
pipes,  and  machinery  should  not  be  pur- 
chased, although  they  be  already  in  use 
for  a  like  purpose.  The  labor,  only,  is 
therefore  left  unprovided  for.  Moreover, 
at  the  time  this  law  was  passed,  it  was 
suppoHed  by  the  legislature,  as  the  body 
of  the  act  shows,  that  some  of  the  cities 
of  the  state  already  had,  or  would  have, 
both  water  and  lighting  systems,  the 
property  of  private  persons  or  corpora- 
tions, wbteh  it  would  be  desirable  to  ac- 
quire; and  probably  the  expression  of  the 
authority  to  purchase  or  condemn  such 
existmg  plants  was  due  to  the  economical 
reason  that,  wherever  such  private  works 
are  of  anything  like  adequate  capacity  to 
supply  the  requirements  of  the  cities  in 
which  they  exist,  the  successful  operation 
of  rival  works  by  those  cities  would  be 
more  than  doubtful,  since  all  such  busi- 
nesses are  in  their  nature  monopolies,  and 
not  subject  to  the  ordinary  laws  of  sup- 
ply and  demand.  It  mieht  be  that  in 
some  cases  an  existing  water  company 
would  be  in  possession  of  the  only  prac- 


ticable supply,  with  a  complete  system  of 
machinery,  reservoirs,  and  distributing 
pipes,  and  It  might,  even  in  such  an  in- 
stance, be  desirable  that  the  city  should 
own  and  operate  its  own  waterworks. 
But  It  would  be  oppression  of  the  most 
tyrannical  kind  to  take  away  from  the 
water  company  its  source  of  supply  with- 
out at  the  same  time  taking  the  rest  of  Its 
plant;  and  yet  that  city,  according  to  the 
argument  of  the  appellant,  would  be  abut 
out  from  the  benefit  of  this  law.  As 
showing  how  the  legislature  which  passed 
this  act  regarded  the  matter,  we  may  re- 
fer to  the  emergency  section.  After  hav- 
ing provided  in  the  first  section  for  con- 
structing, purchasing,  condemning,  add- 
ing to,  and  maintaining  these  works,  the 
seventh  section  recited  that,  whereas  there 
was  no  law  in  this  state  authorizing  cities 
and  towns  to  construct  internal  Improve- 
ments, and  to  issue  bonds  to  pay  therefor, 
an  emergency  existed  which  Justified  its 
immediately  taking  effect.  Now,  an  emer- 
gency clause  in  our  legislation  is  the  last 
thing  passed  upon,  after  the  bill  itself  has 
received  a  constitutional  majority  in  both 
houses;  so  there  could  have  been  no  mis- 
understanding, and  the  word  "construct* 
was  supposed  to  be  sufficient  to  cover  all 
that  was  granted  in  the  first  section.  The 
object  of  the  requirement  that  the  subject 
of  an  act  shall  be  expressed  in  its  title  is 
that  no  person  may  be  deceived  as  to 
what  matters  are  being  legislated  upon. 
The  real  purpose  of  this  act  would  have 
been  better  expressed  bad  the  word  "pro- 
vide"  been  used,  but  we  think  the  word 
"construct,"  under  all  the  circumstances, 
may  be  accorded  a  similar  meaning,  rather 
than  to  defeut  the  operation  of  what  is 
probably  the  most  important  feature  of 
this  law,  upon  the  technical  significance 
of  a  word,  where  it  can  hardly  be  con- 
tended that  any  one  was  likely  to  be  de- 
ceived. As  the  constitution  has  not  indi- 
cated the  degree  of  particularity  necessary 
to  express  in  its  ticle'tbe  subject  of  an  act, 
the  courts  should  not  embarrass  legisla- 
tion by  technical  interpretations  based  up- 
on mere  form  or  phraseology.  The  objec- 
tions should  be  grave,  and  the  conflict 
between  the  statute  and  the  constitution 
palpable,  before  the  judiciary  should  disre- 
gard a  legislative  enactment  upon  the  sole 
ground  that  the  doublo  subject  was  not 
fully  expressed  in  the  title.  Montclair  v. 
Ramsdell,  107  D.  8.  147,  2  Sup.  Ct.  Rep.  391. 

2.  As  to  the  second  point,  we  think  the 
ordinance  was  sufficient.  What  was  said 
by  this  court  in  Metcalfe  v.  City  of  Seattle, 
I  Wash.  St.,  on  page  300,  25  Pac.  Rep.  1010, 
as  to  the  necessity  of  disclosing  to  the 
voters  the  system  or  plan  of  works  pro- 
posed, is  invoked  to  support  the  proposi- 
tion that  the  ordinance  should  contain  a 
schedule  showing  the  extent  of  territory 
covered;  the  miles  of  pipe  laid,  and  of 
what  sizes;  the  sources  of  water  supply, 
and  the  extent  of  the  rights  of  the  seller 
therein;  the  quantity  of  water  available, 
and  how  brought  to  the  city,  and,  if  in  an 
aqneduct  or  flume,  of  what  capacity;  the 
capacity  of  the  pumping  stations,  and 
their  character;  the  amount  of  land,  and 
where  situate.  The  statute  does  not  re- 
quire any  such  thing,  nor  do  we  think  It 
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would  be  reasonable,  in  any  case,  to  re- 
quire It.  If  it  were  proposed  to  construct 
anew  h11  of  the  works  Intended  to  be  pur- 
chased in  this  case,  no  such  particular  in- 
ventory could  be  expected,  and  it  would 
not  be  necessary  to  have  it  in  order  that 
the  entire  scheme  might  be  made  known 
to  the  voters.  The  sytitem  or  plan  here  is 
to  be— First,,  the  existing  plant  of  the 
Tacoma  Light  &  Water  Company,  embra- 
cing its  waterworks  and  electric  light 
plant,  excepting  its  distributing  system  in 
the  town  of  Puyallup;  secondly,  an  exten- 
sion of  the  waterworks  by  a  gravity  sys- 
tem from  the  Patterson  and  Thomas 
springs,  16  and  13  miles  distant,  respective- 
ly. If  any  person  who  has  been  aresident 
of  the  city  of  Tacoma  long  enough  to  vote 
upon  the  question  cannot  understand  this 
as  a  system  or  plan,  be  would  never  do  so 
upon  reading  a  schedule  of  pipes,  pumps, 
etc.  It  might  as  well  be  demanded  that 
both  chemical  and  microscopical  analysis 
of  the  water  from  each  source  of  supply  be 
madepartof  theordlnauce.  Thequality  of 
the  water  would  be  a  very  Important  item 
of  consideration  in  connection  with  auy 
scheme  of  this  kind,  but  the  statute  was 
not  intended  to  prescribe  details.  Some- 
thing must  be  intrusted  to  the  mayor  and 
council,  and  it  is  to  be  presumed  that  they 
will  see  after  titles,  size  of  pipes,  capacity 
of  pumps,  permanancy  and  purity  of  sup- 
ply, and  all  such  matters  of  detail,  and 
that  general  information  will  naturally  be 
diffused  through  the  community  upon  all 
these  subjects  during  the  period  of  notice. 

3.  Under  the  amendment  to  section  2  of 
the  act,  made  in  1891,  (Laws,  p.  326,)  if 
the  city  authorities  desire,  tbey  may  sub- 
mit two  propositions  to  the  voters  at  the 
same  election,  viz.:  "(1)  Will  you  adopt 
this  system  or  plan,  and  pay  therefor  out 
of  the  current  revenue?  (2)  Willyou  adopt 
it,  and  pay  for  it  with  the  proceeds  of 
bonds?  On  the  other  band,  either  prop- 
osition may  be  submitted  alone,  as  is  in- 
tended in  this  case.  The  mere  rul option  of 
the  system  or  plan  would  not  amount  to 
anything,  in  any  case,  unless  a  means  of 
payment  went  with  it;  and  this  is  espe- 
cially so  where  an  expensive  plant  is  to  be 
purchased.  The  change  in  the  language 
of  the  statute  has  not  bettered  it.  It  is 
still  awkward.  But  In  our  judgment 
it  either  means  just  what  it  did  before, 
or  it  means  nothing,  so  tar  as  providing 
these  works  without  going  into  debt  is 
concerned.  We  will  not  convict  the  law- 
makers of  an  absurdity  by  holding  that 
they  meant  that  a  system  or  plan  might 
be  adopted  without  regard  to  realization 
or  payment.  But  It  is  said  the  voters  in 
this  case  might  be  willing  to  adopt  the 
system  proposed,  but  not  at  the  price 
named ;  to  which  it  is  enough  to  say  that 
the  statute  does  not  contemplate  trial  or 
half-way  elections.  It  must  be  presumed, 
in  any  such  case,  that  the  city  authorities 
have  done  their  part,  und  that  the  pro- 
posal submitted  Is,  In  their  judgment, 
wise,  after  which  the  voters  must  say 
whether  they  are  satisfied  to  have  the 
round  proposition  adopted  or  rejected. 

4.  It  is  conceded  by  appellant  that  the 
electors  are  not  called  upon  to  vote  for  or 
against  the  ordinance,  but  he  contends 


that  the  election  notice  should  contain  the 
ordinance  in  full,  in  order  that  the  voters 
may  be  apprised  of  the  exact  propositions 
submitted.  By  section  47  of  the  charter, 
every  ordinance  la  required  to  be  published 
<n  the  official  newspaper  for  3  days,  con- 
secutively, within  10  days  after  its  pas- 
sage. After  this  a  30-days  publication  of  a 
notice  of  election,  containing  a  fair  state- 
ment of  the  matters  to  be  voted  upon, 
ought  to  satisfy  all  reasonable  require- 
ments. The  city  is  not  called  upon  to 
thrust  information  upon  the  electors,  but 
to  give  them  fair  notice  of  what  is  pro- 
posed, and  an  opportunity  to  express  their 
will.  If  they  take  any  interest  in  the  sub- 
ject of  the  election,  it  Is  not  unreasonable 
that  they  should  themselves  be  at  the 
trouble  to  become  fully  Informed,  and 
there  is  little  danger  that  they  will  fail  in 
that  respect. 

5.  We  bavo  but  one  registration  law  in 
this  state,  which  is  found  in  chapter  8, 
Gen.  St.  Section  467  declares  that  the 
provibions  of  the  law  shall  apply  to  all 
elections  for  municipal  and  other  officers, 
hut  we  fail  to  find  any  application  of  it  to 
elections  of  this  kind.  Section  9  of  the 
charter  requires  registration  "as  provided 
by  the  general  laws  of  the  state;"  and 
section  13  declares  that  no  person  shall  be 
entitled  to  vote  unless  he  is  a  qualified 
elector  under  the  state  laws,  and  has  re- 
gistered "  as  provided  by  law. "  But,  there 
being  no  state  law  requiring  registration 
at  elections  of  this  character,  these  pro- 
visions of  the  charter  are  inoperative,  and 
any  elector  can  vote.  The  amendments  to 
the  registration  law  passed  in  1893  do  not 
affect  this  matter.  The  points  of  objec- 
tion having  all  been  resolved  in  favor  of 
the  respondents,  it  follows  that  the  judg- 
ment should  be  affirmed,  and  it  is  so  or 
dered. 

DUNBAR,  C.  J.. and  HOYT  and  SCOTT, 
JJ.,  concur.  ANDERS,  J.,  not  sittiug  at 
the  hearing. 


(6  Wash.  166) 
BELLINGFT A  M  BAY  LAND  CO.  v.  DIB- 
BLE. 

(Supreme  Court  of  Washington.   March  28, 
1893.) 

Costs  on  Appeal— Bribes  —  Unnecessary  Mat- 
ter. 

No  costs  will  be  allowed  a  party  for 
120  pages  of  testimony  unnecessarily  included 
in  his  brief. 

Motion  to  retax  costs. 

For  former  report,  see  31  Pac.  Rep.  30. 

DUNBAR,  C.  J.  The  appellant  moves 
to  retax  the  costs  adjudged  the  respond- 
ent In  this  action  in  so  far  as  the  same  ap- 
plies to  the  costs  tuxed  for  the  brief  filed 
by  respondent,  in  that  the  same  are  too 
large,  and  not  in  accordance  with  the  rules 
of  this  court.  Costs  were  allowed  re- 
spondent for  the  brief  in  the  sum  of  $  175. 
An  examination  of  respondent's  brief, 
which  is  a  brief  containing  174  pages, 
shows  that  120  pages  are  devoted  exclu- 
sively to  a  recital  of  the  testimony  given 
on  the  trial  of  the  case.  The  testimony 
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Is  before  the  court  in  the  statement  of 
facta,  and  It  is  not  necessary  that  It  should 
be  again  presented  in  the  form  of  a  brief. 
At  all  events,  the  logins  party  should  not 
be  called  upon  to  pay  for  the  same.  The 
brief  in  this  case  contains  about  54  pages 
of  proper  matter.  We  think,  under  the 
circumstances, that  $60  is  an  ample  allow- 
ance to  respondent  for  the  costs  of  their 
brief,  and  the  judgment  will  be  modified 
to  that  extent. 

HOTT,  SCOTT,  STILES,  and  ANDERS, 
JJ.,  concur. 

(6  WMh.  157) 

WAY  t.  WOOLERY,  Sheriff. 
(Supreme  Court  of  Washington.  March  25, 
1893.) 

Organization  ok  States  —  Jurisdiction  op 
Coukts  Over  Tehkjtoiual  Cases— Commitment 
— Indictment. 

1.  When  the  supreme  court  of  Washing- 
ton was  created  under  its  constitution  and  the 
organic  act,  and  took  possession  of  cases  pend- 
ing in  the  territorial  supreme  court,  it  acquired 
the  power  to  remand  criminal  cases  to  the 
superior  courts,  the  successors  of  the  former 
territorial  district  courts,  for  execution  of  its 
judgments. 

2.  Under  Code  Proc.  §  2,  providing  that  the 
supreme  court  should  have  all  power  neces- 
sary to  execute  its  judgments  within  its  juris- 
diction, the  court  had  power  to  remand  a  crim- 
inal case  to  the  superior  court,  the  successor  of 
the  territorial  district  court,  for  commitment 
under  a  former  sentence. 

3.  A  commitment  directing  a  sheriff  to 
commit  a  defendant  in  the  county  jail  in  the 
county  of  Kiug  and  "territory"  of  Washingtdn 
is  not  invalid  where  the  caption  shows  that 
the  commitment  was  intended  for  the  sheriff 
of  King  county  in  the  "state"  of  Washing- 
ton, and  the  direction  is  that  the  confinement 
be  in  "said"  county. 

4.  An  objection  that  the  title  of  an  indict- 
ment is  in  the  name  of  the  territory,  and  not 
of  the  state,  if  not  made  at  the  trial,  cannot 
be  raised  for  the  first  time  on  appeal  in  habeas 
corpus  proceedings. 

Appeal  from  superior  court,  King  coun- 
ty; T.  J.  Humes,  Judge. 

Eugene  W.  Way  was  convicted  of  per- 
mitting the  gambling  game  of  faro  to  be 
dealt  on  his  premises,  and  was  committed 
to  the  county  jail  until  the  fine  should  be 
paid.  A  writ  of  habeas  corpus  was  ap- 
plied for  by  defendant,  and  was  quashed. 
Defendant  appeals.  Affirmed. 

Winsor  &  Farwell,  for  appellant.  John 
F.  Miller,  Pros.  Atty.,  and  A.  G.  McBride, 
Dep.  Pros.  Atty.,  for  respondent. 

STILES.  J.  After  the  decision  of  this 
court  in  Way  v.  Territory,  1  Wasb.St.415, 
25  Pac.  Rep.  461,  the  cause  having  been  re- 
manded to  the  superior  court  of  King 
county,  that  court,  on  the  17th  day  of 
June,  1892,  issued  its  commitment  to  the 
sheriff,  commanding  him  to  imprison  ap- 
pellant until  be  pay  a  fine  of  $500,  thereto- 
fore assessed  against  him,  and  costs  in  the 
sum  of  $20.  This  case  arose  upon  a  writ 
of  habeas  corpus.  Issued  by  one  of  the 
judges  of  the  superior  court  of  King  coun- 
ty, to  examine  into  the  authority  of  the 
sheriff  to  hold  the  appellant  further  under 
biscommitment.  The  court  below  quashed 


the  writ,  on  motion  of  the  prosecuting  at- 
torney, in  pursuance  of  Code  Proc.  §  722, 
without  hearing  the  grounds  claimed  by 
the  appellant  to  warrant  his  discbarge. 
Technically,  perhaps,  the  court  erred  in  re- 
fusing to  hear  the  case,  since  tbe  points 
raised  by  appellant  were  intended  to  test 
the  question  whether  or  not  the  superior 
court  or  King  county  was  a  court  of  com- 
petent jurisdiction  to  issue  the  commit- 
ment upon  which  the  appellant  isconfiued. 
But  if  the  procedure  of  the  court  was 
wrong,  we  do  not  find  that  its  judgment 
was  so.  The  gist  of  the  appellant's  argu- 
ment is  that, inasmuch  as  there  was  noth- 
ing in  either  the  enabling  act  which  au- 
thorized tbe  organization  of  the  state  of 
Washington,  uor  in  theconstitution  of  the 
state,  which  in  express  language  author- 
ized this  court  to  remand  territorial  crim- 
inal cases  to  the  superior  courts  of  the 
state  for  further  proceedings,  the  superior 
court  had  no  jurisdiction  in  this  lnstunce. 
but  that,  if  any  commitment  could  be  is- 
sued by  any  court,  it  must  bare  been  is- 
sued by  this  court.  We  shall  not  enter 
upon  any  review  or  discussion  of  the  sev- 
eral portions  of  tbe  enabling  act  and  the 
constitution  which  operated  to  transfer 
causes  pending  in  the  supremecourt  of  tbe 
territory  of  Washington  to  the  supreme 
court  of  the  state  of  Washington.  They 
are  clear  and  unmistakable  in  their  lan- 
guage, and  the  appellant  makes  noconten- 
tion  that  they  did  not  have  the  effect  to 
give  this  court  jurisdiction  to  try  and  de- 
termine tbe  former  case.  The  mistake 
which  appellant  makes  in  this  matter  is 
found,  we  tbink,  in  this:  Ue  overlooks 
the  fact  that  when  this  court  came  into 
existence  and  took  possession  of  cases 
pending  in  tbe  territorial  supremo  court 
it  also  acquired  all  the  powers  of  tbe 
former  territorial  court  under  the  stat- 
utes of  tbe  territory,  one  of  which  was  to 
feroand  cases  to  the  successors  of  tbe 
former  territorial  district  courts,  namely, 
tbe  superior  courts,  for  execution  of  its 
judgments.  Therefore  no  ex  press  language 
was  necessary,  either  in  tbe  enabling  act 
or  the  constitution,  to  effect  that  object. 
But,  if  this  were  not  enough,  almost  the 
first  thing  which  the  first  legislature  of 
the  state  did  was  to  enact  what  is  con- 
tained in  section  2  of  tbe  Code  of  Proced- 
ure, viz. :  "Sec.  2.  The  supreraecoart  shall 
be  a  court  of  record,  and  shall  be  vested 
with  all  power  and  authority  necessary 
to  carry  into  complete  execution  all  Its 
judgments,  decrees,  and  determinations  in 
all  matters  within  its  jurisdiction,  accord- 
ing to  the  rules  and  principles  of  the  com- 
mon law  and  tbe  constitution  and  laws  of 
this  state."  Under  the  laws  of  this  state, 
which  at  that  time  were  the  former  terri- 
torial laws,  the  prescribed  method  by 
which  the  supreme  court  carried  out  its 
determination  in  a  criminal  case  was  by 
remanding  it  to  tbe  successor  of  the  terri- 
torial court,  either  for  a  new  trial  or  for 
commitment  under  the  former  sentence. 
Cases  cited  by  counsel  all  go  to  the  matter 
of  transfer  of  jurisdiction,  not  to  the  dis- 
posal of  cases  under  jurisdiction  acquired 
by  transfer. 

A  verbal  criticism  is  made  of  the  com- 
mitment, in  that  tbe  direction  to  the  sher- 
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iff  in  that  he  commit  the  appellant  to  the 
county  Jail  in  the  connty  of  Klnjr  and  ter- 
ritory of  Washington.  But  the  caption  of 
the  commitment  shows  it  to  have  been  in- 
tended tor  tbesherlff  o!  King  county  in  the 
state  of  Washington,  and  the  absolute  di- 
rection is  that  the  confinement  be  in  the 
said  county.  We  read  the  paper  as  if  it 
were  written,  "King  county,  Washing- 
ton," rejecting  the  words  "  territory  of," 
as  at  that  date  they  had  no  meaning. 

Again.it  is  claimed  that  the  prosecution 
of  the  case  transferred  to  this  court  should 
have  been  In  the  name  of  the  state,  rather 
than  in  the  name  of  the  territory.  The 
title  of  the  case,  ft  is  true,  remains  "Terri- 
tory of  Washington  v. Eugene  Way,"  but, 
if  any  objection  could  have  been  made 
upon  that  account,  It  should  have  been 
made  when  that  cause  was  heard,  and  it 
is  now  too  late  to  raise  the  objection. 

It  Is  also  said  that  the  judgment  for 
costs  was  in  favor  of  the  territory,  and 
not  In  favor  of  the  state.  The  judgment 
was  for  $22.25,  and  that  execution  issue 
therefor.  Thecommitment,  however,  does 
not  require  that  those  costs  should  be 
paid  as  a  prerequisite  of  appellant's  dis- 
charge. Only  the  costs  of  the  superior 
court  are  mentioned  therein. 

The  judgment  will  therefore  be  affirmed. 

DUNBAR,  C.  J.,  and  HOYT  and  SCOTT, 
JJ.,  concur. 


POSTER  v.  WOOLERY,  Sheriff. 
(Supreme  Court  of  Washington.   March  25, 
1893.) 

Appeal  from  superior  court,  King  county;  T. 
J.  Humes,  Judge. 

Application  of  the  state  at  the  relation'  of 
J.  H.  Foster  for  writ  of  habeas  corpus.  Writ 
denied.  Petitioner  appeals.  Affirmed. 

Winsor  &  Farwell,  for  appellant.  John  P. 
Miller,  Pros.  Atty.,  and  A.  G.  McBride,  Dep. 
Pros.  Atty.,  for  respondent. 

STILES,  J.  For  the  reasons  given  in  the 
Way  Case,  32  Pac.  Rep.  1082,  (just  decided,) 
the  judgment  is  affirmed. 

DUNBAR  C.  J.,  and  HOYT  and  SCOTT, 
JJ.,  concur. 


(51  Kan.  408) 

CHICAGO,  K.  &  W.  R.  CO.  v.  PARSONS. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 
Eminent  Domain  — Measi'iie  op  Compensation— 

Evidence  —  View  by  Jury  —  Instructions — 

Harmless  Ekkor. 

1.  In  a  proceeding  to  recover  damages  for 
the  right  of  way  appropriated  to  the  use  of  a 
railroad  company  the  actual  cash  market  val- 
ue (at  the  time  of  the  appropriation)  for  the 
property  actually  taken  must  be  allowed. 

2.  Where  damages  are  claimed  by  the 
landowner  for  lots  or  land  wholly  taken  for 
the  right  of  way  of  a  railroad,  and  the  court 
instructs  the  jury  "that  it  is  the  fair  market 
price  of  the  land  in  question  that  is  to  be  as- 
certained in  estimating  the  damage;"  that  "in 
considering  the  market  value  the  jury  will 
take  into  consideration  the  actual  state  of  the 
market  at  the  time  of  the  taking;"  that  "in 
determining  the  value  the  same  considerations 
are  to  be  regarded  as  in  the  sale  of  property 


between  private  parties  at  the  time  of  the  tak- 
ing;" and  that  "the  market  value  must  be 
the  actual,  and  not  the  conjectural  or  imag- 
inary value,"— such  instruction  is  not  er- 
roneous or  misleading. 

3.  The  evidence  which  the  jury  may  ac- 
quire from  making  a  view  of  the  premises  is 
not  to  be  elevated  to  the  character  of  ex- 
clusive or  predominating  evidence.  City  of 
Topeka  v.  Martineau,  22  Pac.  Rep.  419,  42 
Kan.  387. 

4.  Where  instructions  are  given  which, 
under  some  conditions,  might  be  misleading, 
they  become  wholly  immaterial  if  it  conclu- 
sively appears  from  the  special  findings  of  the 
jury  that  the  verdict  rendered  is  not  influenced 
or  controlled  thereby. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Scott  county; 
V.  H.  Grlnstead,  Judge. 

Condemnation  proceedings  by  the  Chi- 
cago, Kansas  &  Western  Railroad  Compa- 
ny against  Mary  S.  Parsons.  Defendant 
appealed  to  the  district  court,  and  on  a 
trial  she  had  judgment.  Plaintiff  briuKS 
error.  Affirmed; 

Geo.  R.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  In  error.  Morse  & 
Hubbell,  for  defendant  In  error. 

HORTON,  C.  J.  This  was  an  appeal  in 
the  court  below  by  Mary  S.  Parsons  from 
condemnation  proceedings  instituted  by 
the  Chicago,  Kansas  &  Western  Railroad 
Company  to  lay  off  its  route,  side  tracks, 
depot  grounds,  etc.  In  her  petition  filed 
in  the  court  below  she  claimed  damages 
in  the  sum  of  $17,650,  with  Interest  from 
May  7, 18R7.  Mrs.  Parsons  owned  25  to  30 
acres  of  land  lying  north  of  Eastman's 
addition  to  Scott  City,  in  Scott  county, 
which  was  separated  from  the  original 
site  of  Scott  City  by  one  tier  of  blocks  of 
that  addition.  In  1886  she  bad  this  tract 
surveyed  and  platted  into  blocks,  half 
blocks,  fractional  blocks,  and  lots,  as  an 
addition  to  the  city.  The  lots  were  25 
by  100  feet,  and  fronted  east  and  west. 
Her  plat  was  filed  for  record  in  the  office 
of  register  of  deeds  in  Scott  county  on 
March  29. 1887.  The  railroad  ran  through 
this  (Parsons')  addition  to  Scott  City, 
and  appropriated  120  entire  lots  and  por- 
tions of  21  other  lots.  Notice  of  condem- 
nation proceedings  was  given  March  24, 
1887,  but  the  report  of  the  commlHsioners 
was  not  filed  until  May  7, 1887.  The  com- 
missioners appraised  the  value  of  the 
property  taken,  and  assessed  the  damages 
at  $3,087.  Upon  the  trial  the  jury  re- 
turned a  verdict  for  Mrs.  Parsons,  assess- 
ing her  damages  at  $3,184,  and  $401.71  as 
interest,  aggregating  $3,585.71.  The  rail- 
road compauy  complains  of  the  rulings 
of  the  trial  court,  and  the  judgment  ren- 
dered upon  the  verdict. 

It  is  contended  that  the  court  below 
erred  in  not  confining  the  jury  to  a  consid- 
eration of  the  real,  actual  cash  market 
value  of  the  property.  It  is  claimed  that 
there  was  an  unusual  excitement  or 
"boom"  in  the  spring  of  1887  at  Scott  City, 
as  in  other  portions  of  Kansas,  and  that 
speculative  and  inflated  prices  were  prev- 
alent for  a  short  time  only;  that  under 
the  Instructions  of  the  court,  as  the  prop- 
erty was  condemned  during  this  period  of 
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unnatural  inflation,  tbe  actual  cash  mar- 
ket value  of  tbe  lot*  taken  was  not  fully 
connidered  by  tbe  jury.  Tills  court  has 
time  and  again  ruled  in  proceedings  to  re- 
cover damages  for  the  right  of  way  appro- 
priated to  the  use  of  a  railroad  company 
that  "a  fair  way  of  determining  tbe  inju- 
ry is  to  determine  tbe  fair  market  value 
of  tbe  premises  before  tbe  rigbt  is  set 
apart  and  then  again  just  alter,  and  tbe 
difference  will  bethe  true  measure  of  dam- 
ages." Railway  Co.  v.  Haines,  10  Kan. 
439;  Railway  Co.  v.  Blackshire,  Id.  477; 
Railway  Co.  v.  Wilder,  17  Kan.  239;  Rail- 
road Co.  v.  Ross.  40  Kan.  598,  20  Pac.  Rep. 
197.  "  Evidence  of  the  value  of  lots  or  land 
condemned  for  railroad  purposes  before 
and  alter  the  location  of  tbe  railroad  is 
competent."  Railway  Co.  v.  Allen,  24 
Kan.  33.  Of  course  the  damages  assessed 
must  be  only  such  as  are  direct,  special, 
and  approximate.  Railway  Co.  v.  Kuhn, 
38  Kan.  675. 17  Pnc  Rep.  322,  and  author- 
ities there  cited.  But  within  all  these  rules 
we  raunot  say  that  the  Instructions  given 
were  misleading  or  erroneous,  or  that  tbe 
instructions  refused  ougbt  to  have  been 
given,  considering  those  actually  given. 
Among  other  things,  the  court  instructed 
tbe  jury  "that  it  is  the  fair  market  price 
of  the  land  in  question  that  is  to  be  as- 
certained in  estimating  tbe  damage.  The 
market  value  of  a  thing  is  the  value,— 
the  rate  at  which  the  thing  is  sold  when 
placed  upon  the  market.  To  make  a  mar- 
ket, there  must  be  buying  and  selling,— a 
purchase  and  sale;  and  if  you  are  satisfied 
from  the  evidence  that  there  was,  on  the 
7tb  day  of  May,  1887,  a  market  value  for 
the  land  In  and  near  tbe  land  in  question, 
you  must  be  governed  by  it;  aud,  if  tbe 
evidence  is  doubtful  or  conflicting  as  to 
the  market  price,  and  witnesses  vary  as 
to  their  statements,  you  should  adopt 
that  which  best  accords  with  the  proof  in 
the  case;  and  in  considering  tbe  market 
value  of  said  real  estate  tbe  jury  will  take 
into  consideration  the  actual  state  of  tbe 
market  at  tbe  time  of  tbe  appropriation." 
In  this  instruction  "value"  and  "price" 
are  treated  as  equal  equivalents.  Tbe 
pbraae  "market  value"  is  the  best,  how- 
ever, and  it  is  need  most  frequently  in  the 
instructions.  The  primary  meaning  of 
"value"  is  "worth,"  and  "price"  is  not 
really  a  synonym  of  "value,  "but  frequent- 
ly "market  value"  and  "market  price"  are 
used  alike.  Again,  thecourt  instructed  the 
jury  "  that,  in  case  they  should  find  with 
reference  to  any  of  such  half  blocks  that 
the  same  or  a  portion  thereof  owned  by 
plaintiff  at  tbe  date  of  the  appropriation 
constituted  one  entire  tract  or  parcel, 
which  was  used  and  was  suitable  to  b*» 
profitably  used  for  u  single  purpose,  and 
that  only  a  part  thereof  was  actually  tak- 
en, the  proper  measure  of  damages  would 
he  the  difference  between  the  fair  market 
value  of  such  entire  tract  or  parcel  just  be- 
fore taking  by  defendant  and  the  fair 
market  value  of  the  residue  not  taken  of 
such  entire  parcel  just  after  such  taking. " 
Further,  tbe  court  instructed  thejury  that 
"If  they  found  the  residue  not  taken,  or" 
any  part  of  such  residue  constituted  a 
distinct  piece  or  parcel  of  property,  then 
the  proper  measure  of  damages  would 


be  tbe  fair  market  value  at  tbe  time  of 
such  appropriation  of  the  portion  of  said 
half  block  which  wan  actually  iucluded  in 
the  appropriation,  and  in  that  case  they 
were  cot  to  consider  any  Injury  done  by 
such  taking  to  any  contiguous  property 
outside  of  the  limits  of  such  appropriation. 
*  •  *  When  tbe  whole  of  a  lot  or  parcel 
of  land  is  taken  and  appropriated  by  con- 
demnation proceedings,  tbe  fair  market 
value  of  the  land  at  the  time  of  the  taking 
is  the  true  measure  of  damages.  In  de- 
termining the  value  of  land  appropriated 
the  same  considerations  are  to  be  regard- 
ed as  in  the  sale  of  property  between  pri- 
vate parties  at  tbe  time  of  tbe  appropria- 
tion. "  The  court  also  instructed  the  jury 
us  follows:  "That  tbe  building  of  rail- 
roads by  corporations  is  a  legitimate  en- 
terprise for  the  purposes  of  commerce  and 
trade,  and  that  tbe  law  gives  to  such  cor- 
porations tbe  right  to  take  private  prop- 
erty for  the  use  and  rigbt  of  way  of  tbe 
railroad;  but  when  private  property  is 
thus  taken  the  owners  of  sucb  property 
must  be  fairly  compensated  for  the  loss  of 
tbe  use  of  such  property  so  taken,  and  in 
estimating  the  compensation  the  esti- 
mates of  values  must  be  made  on  the  fair 
market  value  of  such  property  at  the 
time  the  same  is  aDpropriated,  and  these 
market  values  must  he  the  actual,  and 
not  the  conjectural  or  imaginary,  but 
tbe  fair  prices  for  which  sucb  property  ac- 
tually is  selling  at  tbe  time." 

It  is  unfortunate,  perhaps,  for  the  rail- 
road company,  if  payment  for  its  rigbt  of 
way  only  is  considered,  tbat  its  exigencies 
demanded  the  construction  of  its  road  at 
the  time  tbe  property  in  controversy  was 
condemned  in  April  and  May,  1887;  but  if 
at  that  time,  on  account  of  the  proposed 
construction  of  railroads  to  Scott  Ulty.the 
real  estate  iu  and  around  that  city  great- 
ly advanced  in  value,  Mrs.  Parsons  was 
entitled  to  the  benefits  thereof.  Private 
parties  who  invested  in  real  estate,  or  who 
were  compelled  from  public  necessity  to 
purchase  real  estate,  in  the  towns  or  cities 
during  the  "boom  period"  in  this  state, 
were  required  to  pay  much  higher  values 
than  if  they  had  waited  six  months  or  a 
year  for  the  feverish  excitement  to  be  abat- 
ed. The  writer  of  this  vividly  remembers 
that  as  an  investment  he  purchased  nine 
lots  for  $3,000  in  an  addition  to  the  city  of 
Topeka  about  tbat  time.  He  congratu- 
lated himself  on  his  great  bargain,  and  ex- 
pectantly supposed  that  In  the  near  future 
his  lots  wonld  greatly  ad vauce  in  value. 
Unfortunately,  the  reverse  was  the  result. 
The  investment  la  permanent  to  the 
amount  of  one-hnlf  or  two-thirds  of  the  pur- 
chase price,  as  the  lots  will  probably  never 
sell  for  more  than  one-third  paid  for  them. 
The  probability  even  of  a  future  sale  for 
one-third  Is  far  distant.  But  at  the  time 
the  writer  supposed,  with  others,  that  he 
was  only  pay  iug  tbe  real,  actual  cash  mar- 
ket value  of  tbe  property.  He  really 
thought  he  was  fortunate  in  bis  invest- 
ment. Yet  tbeowner  of  tbat  addition  sold 
very  many  lots  at  similar  prices  for  cash,  or 
for  part  cash,  the  balance  secured  by  mort- 
gage. Tbe  lotsin  thnt  addition  could  not 
have  been  taken  uuder  the  rule  of  eminent 
domain  at  less  value  than  they  were  actu- 


Digitized  by  Google 


Kan.) 


MANNBN  9.  BAILEY. 


1085 


ally  Belling  for  in  cash  In  the  market,  al- 
though in  a  few  months  afterwards  the 
"boom  period"  passed,  and  the  lots  were 
"Htale,  flat,  and  unprofitable"  at  any  price. 
Mrs.  Parsons  was  only  entitled  to  recover 
for  the  property  te ken  its  fair  cash  market 
value  if  sold  in  the  market  by  her  under 
ordinary  circumstances  for  cash,  and  not 
on  timerand  she  were  willing  to  sell  and  a 
purchaser  were  willing  to  buy.  "The 
market  valne  means  the  fair  value  of  the 
property  as  between  one  who  wants  to 
purchase  and  one  who  wants  co  sell;  not 
what  could  be  obtained  for  it  under 
peculiar  circumstances,  when  a  greater 
than  Its  fair  price  could  be  obtained ;  not 
Its  speculative  valne;  not  a  value  obtained 
from  the  necessities  of  another.  Nor,  on 
the  other  hand,  is  it  to  lie  limited  to  that 
price  which  the  property  would  bring 
when  forced  off  at  auction  under  the  ham- 
mer. It  Ib  what  it  would  bring  at  a  fair 
public  sale,  when  one  party  wanted  to 
eell  and  the  other  to  buy."  Railroad  Co. 
v.  Fisher,  49  Kan.  17,  30  Pac.  Rep.  111.  In 
the  case  of  Kounts  v.  Kirkpatrlck,  72  Pa. 
St.  878,  the  article  sold  as  petroleum. 
After  the  contract  of  sale,  but  before  the 
date  of  delivery,  "a  stimulated  market 
price  was  created  by  artificial  and  fraudu- 
lent practices  of  a 'combine' to  keep  petro- 
leum outof  the  market,  and  thereby  create 
a  scarcity,  and  consequently  to  enhance 
the  price. "  The  price  or  value  in  such  a 
case  Is  quite  different  from  the  facts  dis- 
closed in  this  case,  even  if  Scott  City  was 
inflicted  with  a  "boom  "in  the  spring  of 
1887.  In  this  case  the  court  confined  the 
Jury  "to  the  fair  market  value  of  the  prop- 
erty at  the  time  it  was  taken,"  and  the 
court  expressly  instructed  the  Jury  that 
the  market  value  "must  be  the  actual,  and 
not  the  conjectural  or  imaginary,  value." 
The  court  also  stated  that  "the  market 
value  of  property  is  the  value,— the  rate 
nt  which  the  property  is  sold  when  placed 
upon  the  market." 

It  is  next  contended  that  the  court  erred 
in  refusing  to  instruct  the  Jury  that  they 
might  take  into  consideration  their  own 
view  of  the  lots  and  blockM  appropriated, 
and  the  result  of  their  own  information 
nnd  knowledge.  It  appears  from  the  rec- 
ord that  the  Jury  were  permitted  to  view 
the  lots  and  blocks  condemned  for  the  rail- 
road. Some  of  the  courts  have  held  "  that 
the  Jury  are  not  bound  by  the  testimony 
of  the  witnesses,  but  may  rest  their  ver- 
dict solely  on  what  is  learned  at  the  view." 
This  court  has  not  adopted  that  rule. 
Other  courts  have  said  "  that  it  Is  error  to 
instruct  the  Jury  to  take  into  considera- 
tion in  any  degree  the  knowledge  acquired 
at  the  view,  as  it  is  not  evidence  at  all." 
City  of  Topeka  v.  Mar  tinea  a,  42  Kan.  887. 
22  Pac.  Rep.  419.  This  court  has  adopted 
a  medium  rule;  that  is,  one  falling  between 
the  two  extremes.  The  evidence  which 
the  Jury  may  acquire  from  making  the 
view  is  not  to  be  elevated  to  the  character 
of  exclusive  or  predominating  evidence. 
The  verdict  nbould  be  supported  by  other 
evidence  than  the  view,  and,  unless  it  is 
supported  by  substantial  evidence  given 
by  sworn  witnesses,  the  reviewing  court 
may  set  aside  the  verdict.  City  of  Topeka 
v.  Martineau,  supra.  The  instructions  re- 


fused in  the  present  case  were  objectiona- 
ble because  they  permitted  the  Jury  to 
make  their  view  of  the  premises  exclusive 
or  predominating  evidence.  If  the  rail- 
road company  had  requested  an  Instruc- 
tion "that  the  Jury  might,  In  considering 
their  verdict,  take  into  consideration  the 
view  of  the  lots  and  blocks  appropriated, 
the  result  of  their  observation  therefrom 
in  connection  with  the  evidence  produced 
before  them, "It  would  probably  have  been 
given.  The  condemnation  proceedings 
were  In  April  and  May.  1887.  The  trial  in 
this  case  was  in  June,  1889,  two  years  after 
the  appropriation.  The  Jury  could  not, 
merely  from  a  view  of  the  lots  and  blocks 
In  1889,  determine  the  actual  market  value 
of  the  same  in  1887.  Their  view,  however, 
might  have  assisted  them  in  ascertaining 
how  many  entire  lots  and  how  many  por- 
tions of  other  lots  were  taken,  the  vari- 
ous sited  fragments  of  lots  or  blocks  left, 
the  manner  in  which  the  tracks  were  laid, 
the  cuts,  fills,  etc.,  made;  and  the  view  of 
these  things  might  and  should  have  been 
taken  into  consideration,  in  connection 
with  the  evidence  produced,  in  considering 
the  verdict. 

Finally,  it  is  contended  that  the  court 
erred  in  not  confining  the  Jury  to  giving  . 
damages  simply  for  the  value  of  the  lots 
taken  or  partly  taken.  It  appears  that 
the  case  was  presented  at  the  trial  by  Mrs. 
Parsons  upon  the  theory  that  each  ball 
block  was  an  entire  tract,  or  that  the  Jury 
might  find  from  the  evidence  that  each 
half  block  was  one  tract,  and  therefore 
that  its  entire  depreciation  as  one  piece 
or  parcel  might  be  considered  and  meas- 
ured. The  railroad  company  adhered  to 
the  theory  that  each  lot  was  a  separate 
tract,  and  that  the  taking  of  one  or  two 
lots,  or  more  lots,  would  not  materially 
lessen  the  value  of  the  other  lots  in  the 
block  or  half  block  not  taken.  The  error 
alleged,  if  any,  concerning  the  instruction 
on  account  of  the  depreciation  of  lots  not 
actually  appropriated,  1h  not  material,  un- 
der the  special  findings  of  the  Jury.  It  ap- 
pears that  tbedamagea  allowed  were  only 
for  the  lots  actually  taken,  and  nothing 
for  half  blocks  and  lots  not  taken.  The 

teneral  verdict,  exclusive  of  interest,  was 
3,184.  The  amounts,  under  the  special 
findings  of  the  Jury,  for  lots  or  parts  of 
lots  actually  taken,  added  together,  were 
$3,184.50.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justiceacon- 
curring.   

(61  Kan.  44») 

MANNEN.  Sheriff,  v.  BAILEY. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Chattel  Mo rtgaoes  —  Attachment  bt  Mobtga- 
oob's  Creditor  —  Rights  or  Mortgagee  —In- 
structions— Harmless  Error. 

1.  In  an  action  bronght  by  a  mortgagee 
of  a  stock  of  merchandise  apainst  a  sheriff 
who  had  levied  on  a  portion  thereof  under  an 
attachment,  where  it  appears  that  the  plaintiff 
has  taken  possession  and  disposed  of  all  of 
the  balance  of  the  stock,  except  that  attached 
by  the  sheriff,  it  is  incumbent  on  the  plaintiff 
to  account  for  the  property  sold  by  him  before 
he  can  recover. 

2.  Where  It  Is  admitted  that  the  plaintiff, 
as  such  mortgagee,  took  possession  of  and  sola 
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a  portion  of  the  mortgaged  property,  and 
where  it  is  also  claimed  by  the  defendant  that 
the  property  so  sold  was  sufficient  in  value  to 
discharge  the  mortgage  debt,  it  becomes  a 
Question  of  fact,  for  the  jury  to  determine 
from  the  evidence,  whether  or  not  the  debt 
has  been  paid,  and  how  much,  if  anything,  is 
due  thereon;  and  it  is  error  for  the  court  to 
assume  that  there  is  a  balance  due  the  plain- 
tiff, exceeding  the  value  of  the  goods  at- 
tached by  the  sheriff. 

3.  A  statement  made  by  the  trial  judge 
to  the  jury,  in  his  charge,  which  goes  too  far, 
and  which  might  in  some  cases  be  erroneous, 
will  not  be  ground  for  reversal  of  the  judg- 
ment where  it  clearly  appears  that  it  has  not 
affected  the  main  contention  of  the  parties, 
and  has  not  prejudiced  the  rights  of  the  un- 
successful party.  Allen,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  district  court*  Wilson  coun- 
ty ;  L.  Still  well,  Judge. 

Action  by  M.  Bailey  against  A.  J.  Man- 
nen,  sheriff.  Plantiff  bad  judgment,  and 
defendant  brings  error.  Affirmed. 

J.  B.  Zlegler,  lor  plaintiff  In  error.  A.  8. 
Lapbam,  for  defendant  in  error. 

ALLEN,  J.  This  action  was  brought 
by  Bailey  against  Mannen  to  recover  the 
▼aloe  of  certain  goods  which  bad  been 
levied  on  by  Mannen,  as  sheriff,  and  which 
Bailey  claimed  as  mortgagee  of  the  firm 
of  C.  A.  Dunakin  &  Co.,  which  was  a  part- 
nership composed  of  C.  A.  Dunakin  and  A. 
N.  Dunakin.  The  business  of  the  firm  was 
carried  on  at  Predonia  under  tne  personal 
supervision  of  A.  N.  Dunakin,  under  an 
agreement,  by  the  terms  of  which  C.  A. 
Dunakin  was  to  furnish  the  capital,  and 
A.  N.  Dunakin  was  to  hare  what  is  de- 
nominated a  "  working  interest,"  to  bear 
half  the  expenses  of  conducting  It,  and  to 
receive  half  tbe  profits.  The  chattel  mort- 
gage under  which  the  plaintiff  claims  was 
given  to  secure  a  note  for  93,000  executed 
by  C.  A.  Dunakin  alone.  Tbe  evidence 
shows  that  C.  A.  Dunakin  had  borrowed 
largely  from  the  plaintiff,  and  been  in- 
debted to  him  for  many  years;  that, 
wben  the  business  was  first  started  at 
Fredonla,  many  goods  were  supplied  by 
C.  A.  Dunakin,  who  also  had  a  store  at 
Cbanute.  Remittances  from  sales  made 
at  Fredonla  were  made  to  C.  A.  Dunakin, 
at  Cbanute,  from  time  to  time.  The  evi- 
dence fails  to  show  definitely  tbe  state  of 
accounts  between  C.  A.  Dunakin  and  the 
firm  of  A.  N.  Dunakin  &  Co.,  but  C.  A. 
Dunakin  estimates  a  balance  due  him  of 
about  $3,000.  The  chattel  mortgage  was 
dated  December  19,  1887,  and  was  given  to 
secure  a  note  executed  by  C.  A.  Dunakin 
to  Bailey  dated  November  28,  1887,  pay- 
able on  demand,  with  12  per  cent,  inter- 
est. Bailey  immediately  took  possession 
of  tbe  goods  under  his  chattel  mortgage, 
and  proceeded  to  dispose  of  tbe  same. 
On  tbe  next  day  after  tbe  mortgage  was 
executed,  C.  A.  Dunakin  &  Co.  made  an 
assignment  of  all  their  property.  All  of 
the  goods  described  In  the  chattel  mort- 
gage, except  those  levied  on  by  tbe  sheriff, 
were  disposed  of  by  Bailey's  agents.  The 
only  testimony  with  reference  to  the 
amount  received  from  tbe  disposal  of 
these  goods,  and  the  expenses  of  selling 
them,  Is  Bailey's  statement  as  to  the  net 
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amount  received  by  him,  and  credited  oa 
the  note.  There  Is  evidence  tending  to 
show  that  the  goods  were  fairly  worth 
enough  to  pay  Bailey's  claim,  after  tak- 
ing out  the  goods  attached  by  tbe  sheriff. 

Tbe  principal  question  in  the  case  arises 
on  the  instructions.  The  court,  among 
other  things,  instructed  the  Jury  as  fol- 
lows: "You  are  Instructed,  in  the  first 
pluce,  that  tbe  mortgage  of  Bailey,  which 
has  been  read  in  evidence,  is  regular  upon 
its  face,  and  that  the  firm  of  Dunakin  ft  Co. 
had  *he  legal  right  to  execute  this  mort- 
gage to  secure  the  payment  of  tbe  Indebt- 
edness mentioned  therein."  "The  extent 
of  the  interest  of  tbe  plaintiff  in  these 
goods  is  the  amount  of  the  mortgage 
debt  which  is  yet  unpaid,  and  evidence 
has  been  Introduced  which  will  Indicate 
to  you  the  amount;  but  it  baa  been 
agreed  among  counsel  that,  In  the  event 
you  should  find  for  the  plaintiff,  that  in 
no  event  shall  tbe  verdict  of  the  jury  be 
for  a  greater  sum  than  $820.65,  which  tbe 
parties  have  agreed  shall  be  taken  as  the 
value  of  the  goods  that  the  sheriff  took, 
and  I  take  it  for  granted  'that  tbe  balance 
of  the  debt  of  tbe  plaintiff  exceeds  that 
sum." 

The  first  claim  of  the  plaintiff  In  error, 
to  which  our  attention  is  called  Is  that  an 
Insolvent  partnership  cannot  legally  ap- 
propriate tbe  firm  property  by  mortgage 
to  tbe  payment  of  the  antecedent  debt  of 
one  of  the  members.  In  support  of  this 
proposition  our  attention  Is  called  to  tbe 
following  cases:  Bank  v.  Hprague,  20  N. 
J.  Eq.  18;  Wilson  v.  Robertson,  21  N.  Y. 
587;  Menagh  v.  Whit  well,  62  N.  Y.  146; 
State  v.  Day,  (Ind.  App.)  29  N.  E.  Rep. 
436;  Bnrtus  v.  Tlsdall,  4  Barb.  571;  In  re 
Cook,  8  Bl8s.  122:  Ransom  v.  Van  De- 
venter,  41  Barb.  807;  Collins  v.  Hood,  4 
McLean,  186.  We  have  carefully  examined 
these  cases,  and  find  that  some  of  them, 
particularly  the  New  York  eases,  go  to 
tbe  length  of  holding  that  the  appropria- 
tion by  an  Insolvent  firm  of  partnership 
property  to  the  payment  of  the  individual 
debt  of  one  partner  Is  a  fraud  on  the  part- 
nership creditors.  On  tbe  other  band, 
our  attention  Is  called  to  Sigler  v.  Bank,  8 
Ohio  St.  511;  Huiskamp  v.  Wagon  Co.,  121 
U.  S.  810,  7  Sup.  Ct.  Rep.  899;  Jewett  v. 
Meech,  101  Ind.  289;  George  v.  Wamsley.64 
Iowa,  175,  20  N.  W.  Rep.  1;  Fisher  v. 
Syfers,  109  Ind.  514,  10  N.  E.  Rep.  806; 
Goudy  v.  Werbe,  117  Ind.  164, 19  N.  E.  Rep. 
764;  Purple  v.  Farrington,  119  Ind.  164,  21 
N.  E.  Rep.  543;  and  also  to  the  following 
cases  decided  by  this  court:  Woodmansle 
v.  Holcomb,  84  Kan.  85,  7  Pac.  Rep.  008; 
Berkley  v.  Tootle,  46  Kan.  885,  26  Pac. 
Rep.  730.  We  do  not  deem  It  necessary 
to  now  decide  the  question  whether  am 
Insolvent  partnership  may,  with  tbsaoav 
sent  of  all  the  partners,  lawfully  a 
ate  tbe  partnership  property  to 
ment  of  a  debt  of  an  Individual 
tbe  firm.  In  this  case  It  ap 
A.  Dunakin  was  to  furnish 
and  did  in  fact  furnish  tbe 
far  as  It  was  obtained  o~" 
firm;  and  it  also  ap 
dence,  though  not  in 
tory  manner,  that 
this  chattel  mo 
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had  been  obtained  from  Bailey.  Within 
the  authority  of  Berkley  v.  Tootle,  above 
cited,  we  think  it  not  inequitable  that  the 
firm  should  be  permitted  to  securo  this 
indebtedness  with  the  partnership  prop- 
erty. If  the  Jury  find  the  transactiou  free 
from  actual  fraud,  we  think  the  mort- 
gage should  be  upheld.  While  the  in- 
struction given  goes  further  than  we 
think  was  necessary  in  this  case,  we  are 
not  prepared  to  say  that  it  is  erroneous. 

The  other  instruction  quoted  is  more 
difficult  to  uphold.  The  plaintiff  had 
taken  possession  of  this  stock  of  goods, 
and  bad  disposed  of  all  of  it,  except  that 
part  attached  by  the  sheriff.  Before  be 
can  recover  in  this  action,  he  must  show 
that  ho  has  been  injured  by  the  action  of 
the  sheriff.  If  the  goods  which  wore  left 
in  bis  possession  were  sufficient  to  satisfy 
his  debt,  he  has  no  ground  of  complaint. 
It  appears  that  all  these  goods  were  sold. 
The  facts  as  to  tbe  amount  realized  from 
sales,  and  as  to  the  expenses  incurred  in 
disposing  of  tbe  goods,  were  peculiarly 
within  tbe  knowledge  of  the  plaintiff,  and 
we  think  it  incumbent  upon  bim  to  satis- 
factorily account  for  them.  Tbe  plaintiff 
testified,  as  follows:  "Question.  Do  you 
know  how  much  money  was  received  from 
the  sale  of  goods  in  Fredonia?  Answer. 
No,  I  can't  state  exactly.  Q.  Doyouknow 
what  was  the  value  of  the  stock  of  goods 
ou  which  you  held  tbe  mortgage  in  F re- 
don  in'!  A.  No,  I  do  not.  Q.  You  do  not 
know,  do  you,  whether  you  got  all  the 
money  that  was  received  from  those  goods, 
or  not?  A.  I  do, unless  I  was  swindled  by 
somebody.  Q.  All  you  know  about  it  is 
what  you  received?  A.  That  is  all  1  know. 
Q.  And  wbatyou  credited  upon  tha  t  note? 
A.  That  is  all  I  have  actual  knowledge  o! 
individually,  alone.  I  know  what  my  in- 
structions were.  Q.  Do  you  know  what 
amount  of  expenses  are  charged  up  in  tbe 
collecting  off 2,000?  A.  I  cannot  tell.  It 
is  in  tbe  bank  book  of  the  Wilson  county 
hank.  I  can  tell  from  the  memorandum. 
Q.  Then,  in  placing  the  credit  upon  the 
note, you  simply  credited  the  note  for  such 
amount  as  came  to  your  bands?  A.  Yes, 
sir;  the  two  credits  are  all.  Q.  The  f 2,01)0 
and  $81.25?  A.  That  is  the  total  amount 
I  got.  Q.  What  other  moneys  were  re- 
ceived, you  don't  know?  A.  No,  1  cannot 
tell  from  memory.  It  is  a  matter  of  rec- 
ord in  the  bank  book."  Tbe  goods  were 
disposed  of  by  agents  of  the  plaintiff,  and 
noneof  them  made  any  moredefinite  state- 
ment than  tbe  plaintiff  himself.  A.-  N. 
Dunakin  was  sworn  on  behalf  of  tbe  de- 
fendant, and  testified  that  be  had  been  in 
charge  of  tbe  business  at  Fredonia  to  the 
time  it  was  closed,  and  that  in  his  judg- 
ment, on  the  10th  day  of  December,  there  - 
were  five  or  six  thousand  dollars' worth 
of  goods  in  tbe  stock.  In  view  of  tbe  is- 
sues presented,  and  of  all  of  tbe  evidence 
in  this  case,  I  think  tbe  expression  used  by 
tbe  trial  court,  "I  take  it  for  granted 
tbat  the  balauce  of  the  debt  of  the  plain- 
tiff exceeds  that  sum,"  in  the  last  instruc- 
tion quoted,  was  misleading.  The  ques- 
tion as  to  whether  any  balance  was  due 
on  the  plaintiff's  note  was  one  peculiarly 
within  the  province  of  the  Jury  to  deter- 
mine.   While  tbe  value  of  tbe  goods  taken 


by  the  sheriff  was  agreed  npon,  there  was 
no  agreement  tbat  any  balance  was  due, 
nor  was  it  conceded  that  the  plaintiff  was 
acting  in  good  feith  in  tbe  matter,  or  bad 
any  valid  claim  whatever,  which  he  ought 
to  enforce,  as  against  the  creditors  of  the 
firm  of  A.  N.  Dunakin  &Co.  The  state- 
ment of  the  court  implied  that  the  claim 
of  tbe  plaintiff  was  valid,  and  that  it  bad 
not  been  satisfied.  It  implied  that  tbe 
plaintiff  bad  rairly  disposed  of  tbe  goods 
taken  by  him  under  his  chattel  mortgage, 
and  had  accounted  for  the  net  amount  re- 
ceived by  him,  applicable  to  the  discharge 
of  his  note.  All  these  matters  should  have 
been  left  to  the  jury,  unhampered  by  any 
assumption  or  expression  of  opinion  on 
tbe  part  of  tbe  court.  It  seems  to  me  that 
there  is  material  error  in  this  portion  of 
the  charge.  The  question  of  fraud,  aside 
from  the  expression  contained  In  this  por- 
tion of  the  instructions,  seems  to  have 
been  fairly  submitted  to  the  jury.  We 
deem  it  unnecessary  to  consider  separately 
tbe  other  assignments  of  error,  but  find 
no  other  material  error  in  the  case. 

JOHNSTON,  J.  I  fail  to  find  anything 
prejudicial  in  tbe  statement  made  by  the 
trial  judge  to  the  Jury,  that  "I  take  it  for 
granted  that  the  balance  of  the  debt  of 
tbe  plaintiff  exceeds  that  sum."  The  main 
contention  in  tbe  trial  was  the  honesty 
and  good  faith  of  the  parties  in  giving  and 
taking  the  chattel  mortgage.  The  debt 
of  Bailey  secured  by  tbe  mortgage  was 
shown  to  be  bona  fide.  He  had  a  right 
to  obtain  security,  and  a  preference  over 
other  creditors.  The  mortgage  was  reg- 
ular and  valid  upon  its  face,  and  the  jury 
has  found,  upon  sufficient  evidence,  tbat 
it  was  honestly  obtained,  without  any  in- 
tent to  hinder  and  delay  tbe  creditors  of 
the  Dunakins.  As  stated,  the  greater 
part  of  tbe  evidence,  and  tbe  efforts  of 
counsel  on  both  sides,  were  directed  to 
this  issue,  rather  than  to  the  disposition 
tbat  bad  been  made  of  the  property  since 
possession  had  been  taken  under  the  mort- 
gage. The  property  taken  under  tbe  mort- 
gage, excepting  that  which  was  attached, 
appears  to  have  been  sold  in  a  business- 
like way,  and  tbe  proceeds  of  tbe  sale  ap- 
plied on  payment  of  the  debt.  Tbe  debt 
amounted  to  more  than  $3,000.  The  snm 
realized  on  the  sale  of  the  mortgaged,  prop- 
erty was  f 2,081.25.  While  a  detailed  state- 
ment of  tbe  gross  sales,  and  the  expenses 
in  making  the  same,  was  not  produced, 
the  testimony  of  Bailey  is  tbat  tbe  busi- 
ness was  conducted  in  a  business-like  way, 
and  all  that  was  realized  upon  the  goods 
was  credited  upon  the  debt.  If  there  had 
been  any  serious  question  as  to  the  truth 
of  bis  testimony,  the  detailed  statement 
was  near  at  band,  and  could  have  been 
produced.  The  property  was  sold  iu  the 
manner  authorized  by  the  mortgage,  and 
In  the  absence  of  testimony  that  the  prop- 
erty was  sacrificed,  or  that  excessive 
charges  were  made  in  the  sale,  the  jury 
was  warranted  in  its  conclusion  tbat  tbe 
mortgagee  had  satisfactorily  accounted 
for  tbe  property  taken  under  the  mort- 
gage. In  assuming  that,  tbe  balance  of 
tbe  debt  due  to  Bailey  exceeded  tbe  value 
of  the  goods  attached,  the  court  may  have 


Digitized  by  Google 


1088 


PACIFIC  REPORTER,  VOL.  32. 


(Kan. 


gone  too  far,  but  it  does  not  seem  to  me 
that  It  can  be  regarded  as  prejudicial  er- 
ror. As  the  testimony  stood,  there  was 
about  $1,000  debt  remaining  due,  and  it 
was  agreed  that  the  value  of  the  goods  at- 
tached was  9*20.55.  As  I  view  the  record, 
there  is  not  sufficient  controversy  upon  this 
point  to  make  the  assumption  of  the  fact 
that  the  balance  of  the  debt  exceeded  the 
latter  sum  a  material  error,  and  nothing 
less  is  sufficient  ground  for  reversal.  With 
the  exception  of  the  comments  made  upon 
this  statement  or  assumption,  I  fully  eon- 
cur  in  all  that  is  said  in  the  foregoing 
opinion  of  Mr.  Justice  ALLEN.  The  Judg- 
ment will  be  affirmed,  upon  the  opinion  of 
the  majority  of  the  court. 

HORTON,  0.  J.,  concurring  in  the  opin- 
ion of  JOHNSTON,  J. 


(51  Km.  426) 

ROUSE  v.  BARTHOLOMEW. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Assumption  op  Mortgage  —  Release  bt  Mort- 
g ac) ee  —  What  is — Appkaisbment  op  Pkbmisbs 
— Construction  of— Appeal  —  Questions  not 
Raised  Below. 

1.  R.  assumed  the  payment  of  one  half  of 
certain  mortgages  on  the  property  described  in 
the  deed  to  him  from  V.  In  the  copy  of  the 
deed  in  the  record  the  lots  are  described  aB  in 
English's  addition  to  the  city  of  Wichita, 
while  in  the  mortgage  they  are  described  as 
in  English's  Third  addition.  There  being  noth- 
ing in  the  record  to  indicate  that  there  was  a 
substantial  controversy  as  to  the  identity  of 
the  property  in  the  deed  with  that  in  the 
mortgage,  and  as  it  does  not  appear  that  the 
attention  of  the  trial  coort  was  called  to  the 
discrepancy  in  the  descriptions,  held,  that  this 
court  cannot  say  from  the  record  presented 
that  the  property  described  in  the  two  instru- 
ments was  not  identical. 

2.  A  grantee  of  real  estate,  who  has  as- 
sumed the  payment  of  a  mortgage  thereon,  is 
not  discharged  from  liability  to  the  mortgagee 
merely  because  the  mortgagee  has  foreclosed 
his  mortgage  aa  against  the  mortgagor  and  a 
subsequent  grantee  of  the  mortgaged  property, 
and  has  sold  the  mortgaged  property  thereun- 
der, and  other  property  of  the  mortgagor  at- 
tached in  the  foreclosure  suit,  but  such  mort- 
gagee may  still  pursue  his  remedy  against  the 
grantee,  who  has  assumed  the  payment  of  the 
mortgage  debt. 

3.  The  mortgaged  property  was  appraised 
on  October  13,  1888,  as  follows:  "vVe  find 
and  estimate  the  same  to  be  of  the  total  value 
and  appraisement  of  $8,000.00,"  the  said  prop- 
erty being  described  and  separately  appraised 
as  follows,  to  wit:  "Lots  seventy-eight,  (78.) 
eighty,  (80,)  eighty-two,  (82,)  and  eighty-four, 
(84,)  on  Fourth  avenue,  in  English's  Third  ad- 
dition to  the  city  of  Wichita,  Sedgwick  coun- 
ty, Kansas,  subject  to  a  mortgage  for 
$7,000.00,  with  interest  at  8  per  cent,  from 
.Tan'v  20,  1887."  The  sheriff  sold  the  same 
for  $100,  and  the  sale  was  confirmed  by  the 
court.  Held,  that  such  appraisement  must  be 
construed  to  mean  that  the  total  value  of  all 
the  lots  was  $8,000,  and  not  $8,000  over  and 
above  the  amount  of  the  mortgage,  and  that 
$100,  the  amount  for  which  the  lots  sold,  was 
more  than  two  thirds  of  the  appraisement  of 
the  debtor's  interest  therein. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  Jacob  M.  Balderson,  Judge. 


Action  by  George  W.  Bartholomew 
against  George  L.  Rouse,  Jr.  Plaintiff 
had  judgment,  and  defendant  brings  error. 
Affirmed. 

Stanley  &  Hnme,  for  plaintiff  in  error. 
Campbell  &  Dyer,  for  defendant  in  error. 

ALLEN,  J.  Bartholomew,  as  plaintiff 
below,  sued  Rouse  to  recover  f 2,750.  with 
interest,  claiming  that  on  February  5, 1887, 
one  J.  E.  Vandeven  ter  executed  two  prom- 
issory notes  to  Smith  and  Brooks  for  the 
sum  of  $2,700  each,  with  8  per  cent,  inter- 
est, to  be  paid  at  maturity,  but  12  per 
cent.  If  not  paid  at  maturity,  and  secured 
the  same  by  a  mortgage  on  lots  78,  80,  82, 
and  84  on  Fourth  avenue,  in  English's 
Third  addition  to  thecity  of  Wichita;  that 
on  the  7th  day  of  February,  Vandeventer 
conveyed  an  undivided  half  Interest  in 
said  lots  to  defendant  Rouse;  that  In  the 
deed  to  said  lots  it  was  provided  that 
said  Ronse  should  assume  the  payment  of 
one  half  of  said  mortgage,  and  that 
Rouse  accepted  the  deed,  and  assumed 
such  payment;  that  Smith  and  Brooks, 
in  due  course  of  business,  sold  said  notes 
to  the  plaintiff ;  that  afterwards  plaintiff 
brought  suit  on  said  notes  and  mortgage 
in  the  district  court  of  Sedgwick  county 
against  Vandeventer  for  the  amount  of 
the  notes  and  foreclosure  of  the  mortgage; 
that  on  August 4,  1888,  plaintiff  pledged 
fluid  judgment  to  Morton  Woolman  to  se- 
cure a  loan  of  $1,600;  that  the  whole  of 
Raid  sum  ifl  Htill  due  and  unpaid.  The  de- 
fendant Rouse,  in  his  answer,  among  oth- 
er things,  alleges  that  by  said  Judgment  of 
foreclosure  mentioned  in  the  plaintiff's 
petition,  the  property  described  in  the 
mortgage  was  ordered  to  be  sold ;  that 
one  T.  B.  Lee,  a  party  defendant  In  said 
action,  was  the  owner  of  said  lots;  that 
an  order  of  sale  was  issued  on  said  Judg- 
ment by  direction  of  said  plaintiff,  com- 
manding the  sheriff  of  said  county  to  ap- 
praise, advertise,  and  sell  said  lots;  that 
said  lots,  which  were  subject  to  a  prior 
mortgage  of  $7,000,  were  appraised  at  the 
sum  of  $8,000;  that  the  sheriff  sold  them 
Tor  $1U0;  that  a  return  of  ench  sale  was 
made  by  the  sheriff,  and  confirmed  by  tne 
court,  and  a  deed  executed  to  the  purchas- 
er; that  T.  B.  Lee  afterwards  commenced 
an  action  in  the  district  court  of  Sedg- 
wick county  to  recover  from  the  sheriff 
the  sura  of  $5,233.33,  being  the  difference 
between  two  thirds  the  appraised  value  of 
t»nid  lotfl  and  the  sum  for  which  they 
were  sold  by  the  sheriff ;  that  by  reason 
of  said  suit  Lee  ratified  the  sale,  and  con- 
firmed the  purchaser's  title.  It  is  also  al- 
leged in  the  answer  that  certain  property 
'belonging  to  Vandeventer  was  attached 
in  the  foreclosure  suit,  and  sold  under  the 
order  of  the  court,  from  which  the  sum 
of  $1,470  was  realised.  Defendant  claimed 
that  by  reason  of  these  facts  the  debt 
was  paid.  The  answer  also  contains  a 
general  denial.  The  case  wan  tried  by 
the  court  without  a  jury,  and  special  find- 
ings of  fact  were  made.  Various  errors 
are  alleged,  and  strongly  urged  upon  our 
consideration.  Our  attention  Is  first 
called  to  the  proposition  that  the  petition 
alleges  that  the  deed  made  by  Vandeven- 
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ter  to  Ronse  conveyed  lots  78,  80,  82,  and 
84,  on  Fourth  a  venae,  in  English's  Third 
addition  to  the  city  of  Wichita,  while  the 
copy  of  the  deed  attached  to  the  petition 
shows  the  lots  to  be  Id  English's  addition. 
It  is  contended  that  for  this  renson  it  does 
not  appear  that  the  defendant  assumed 
the  payment  of  the  mortgage  which  the 
plaintiff  held.  There  is  nothing  in  the 
record  indicating  that  the  attention  of  the 
court  was  called  to  this  discrepancy,  nor  is 
there  anything  to  show  that  there  were 
any  such  lots  on  Fourth  avenue  in  Eng- 
lish's addition.  It  seems  to  us  probable 
that  this  is  a  mere  clerical  error  in  copy- 
ing the  deed,  but,  even  if  it  be  not  no,  we 
are  not  able  to  say  that  the  description 
is  not  a  complete  Identification  of  the  lots, 
and  as  it  was  evidently  so  treated  by  the 
trial  court,  we  cannot  for  that  reason  re- 
verse the  Judgment.  There  is  no  showing 
here  that  there  was  any  real  dispute  as  to 
the  identity  of  the  lots  covered  by  the 
mortgage  with  those  included  in  the  deed 
to  defendant,  House.  It  is  contended  also 
that  Bartholomew,  having  brought;  suit 
against  Vandeventer  to  foreclose  the  mort- 
gage, and  having  attached  and  sold  Van- 
deventer's  property,  thereby  elected  to 
pursue  his  remedies  solely  against  Van- 
deventer, and  must  be  held  to  have  re- 
leased Rouse;  that  he  must  promptly  elect 
which  remedy  he  will  pursue,  and  that  his 
claim  in  this  action  is  inconsistent  with 
that  made  in  the  foreclosure  suit  against 
Vandeventer.  It  has  already  been  decid- 
ed by  thin  court  that  "an  action  can  be 
maintained  upon  a  promise  made  by  a 
defendant,  upon  valid  consideration,  to  a 
third  party,  for  the  benefit  of  the  plaintiff, 
although  the  plaintiff  was  not  privy  to 
the  consideration."  Anthony  v.  Herman, 
14  Kan.  494;  Manufacturing  Co.  v.  Bur- 
rows, 40  Kan.  881, 19  Pac.  Rep.  809;  Rail- 
way Co.  v.  Hopkins,  18  Kan.  495.  The 
case  of  Searing  v.  Kenton,  41  Kan,  758,  21 
Pac.  Rep.  800,  Is  cited  as  being  to  the  op- 
posite effect  by  counsel  for  the  plaintiff  in 
error.  There  is,  however,  no  conflict  be- 
tween this  case  and  the  others  cited.  The 
case  latit  named  is  to  the  effect  tiiat. 
where  the  purchaser  of  lands  agrees  to  pay 
the  debt  of  his  grantor  as  part  of  the 
purchase  price,  but  the  creditor  does  not 
accept  the  contract,  the  veudee  does  not 
become  the  debtor  of  the  mortgagee;  in 
other  words,  that  an  election  by  the  mort- 
gagee to  treat  the  grantee  as  his  debtor  is 
necessary  to  create  that  relation.  When 
Rouse  assumed  the  payment  of  -one  half 
of  this  mortgage  debt  by  accepting  the 
deed  from  Vandeventer,  with  a  clause  pro- 
viding for  such  assumption  as  between 
himself  and  Vandeventer,  be  became  the 
principal  debtor  on  the  mortgage.  Tne 
bolder  of  the  mortgage  was  under  no  obli- 
gation to  accept  the  promise  made  for  his 
benefit,  but  under  the  decisions  cited  here 
was  at  liberty  to  do  so.  By  accepting 
Rouse  as  bis  principal  debtor  he  did  not 
necessarily  release  Vandeventer  from  his 
obligation  on  the  note.  The  plaintiff 
was  at  liberty  to  pursue  his  remedy 
against  either  or  both.  See,  particu- 
larly, Manufacturing  Co.  v.  Burrows, 
above  cited.  We  do  not  see  how  the  de- 
fendant was  injured  In  any  manner  by  the 
v^2p.no.l5— 69 


dismissal  of  the  foreclosure  case  as  to 
him,  and  the  prosecution  thereof  to  final 
Judgment  against  Vandeventer,  or  by  the 
plaintiff's  having  exhausted  bis  remedy 
against  the  mortgaged  property  and  at- 
tached property  l>elonging  to  Vandeven- 
ter. The  plaintiff,  having  a  cause  of  ac- 
tion which  Is  several  against  various  de- 
fendants, can  pursue  bis  remedy  against 
either  without  forfeiting  bis  rights  against 
the  others. 

The  next  question  presented  arises  on 
the  appraisement,  the  material  part  of 
which  rends  as  follows:  "Do  return  that 
upon  actual  view  of  said  premises,  and 
after  having  been  on  said  premises,  we 
find  and  estimate  the  same  to  be  of  the 
total  value  and  appraisement  of  $8,000.00 ; " 
the  said  property  being  described  and 
separately  appraised  as  follows,  to  wit: 
"Lots  seventy-eight.  (78.)  eighty,  (80,) 
eighty-two,  (82.)  and  eighty-four,  (84.)  on 
Fourth  avenue,  in  English's  Third  addi- 
tion to  the  city  of  Wichita,  Sedgwick 
county.  Kansas,  subject  to  a  mortgage 
for  $7,000.00,  with  interest  at  8  per  cent, 
from  Jan'y  20,  1887."  It  Is  strenuously 
contended  that  this  is  an  appraisement 
of  the  defendant's  interest  in  the  mort- 
gaged property  at  $8,000;  that  the  sher- 
iff had  no  right  to  sell  for  less  than  two 
thirds  that  sum;  and  that  under  the  au- 
thority of  De  Jarnette  v.  Verner,  40  Kan. 
224,  19  Pac.  Rep.  666.  the  plaintiff's  Judg- 
ment was  paid  by  such  sale  to  the  extent 
of  $5,338.33,  and  that  this  sum,  when 
added  to  the  $1,470  realized  from  th«  prop- 
erty belonging  to  Vandeventer,  attached 
and  sold  in  the  same  case,  more  than  paid 
the  Judgment ;  tbat.no  matter  what  right 
Lee,  the  bolder  of  the  legal  title  at  the 
time  of  the  sale,  might  have  bad  to  set 
aside  the  sale,  by  bringing  his  action 
against  the  sheriff  to  recover  damages  for 
selling  at  less  than  two  thirds  the  ap- 
praisement, be  waived  all  question  as  to 
the  validity  of  the  sale,  and  confirmed  the 
purchaser's  title.  Several  questions  are 
suggested  on  this  appraisement,,  which  we 
do  not  deem  it  necessary  to  decide,  viz. : 
Whether  it  Is  the  duty  of  the  appraisers  to 
merely  appraise  the  interest  of  the  Judg- 
ment debtor,  or  whether  the  total  value  of 
the  property  should  be  stated ;  and  also  the 
question  whether  the  sale  must  be  for  two 
thirds  of  the  appraised  value  of  the  debtor's 
interest  in  the  property,  or  whether  it  may 
be  made  for  two  thirds  of  the  total  valua- 
tion of  the  property,  and  the  amount  of 
the  prior  Incumbrance  he  deducted  from  the 
sum  to  be  paid  to  the  sheriff  by  the  pur- 
chaser. In  the  view  we  take  of  this  case, 
these  questions  are  not  presented  for  onr 
consideration,  and  we  refrain  from  ex- 
pressing any  opinion  upon  them,  until 
properly  called  on  so  to  do.  This  ap- 
praisement was  construed  by  the  sheriff  to 
mean  thnt  the  full  value  of  the  lots  was 
$8,000;  that  they  were  subject  to  a  mort- 
gage for  $7,000 and  interest, leaving  the  in- 
terest of  the  debtor  at  the  time  the  ap- 
praisement was  made  less  than  $100. 
This  construction  was  ratified  by  the  trial 
court.  While  the  language  used  Is  not 
clear,  and  while  it  would  doubtless  be 
much  better  for  appraisers  to  state  dis- 
tinctly what  they  mean,  we  are  not  able 
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to  say  that  this  construction  of  their  lan- 
guage is  wrong;  nor  can  we  say  that 
tbey  were  bound  to  make  a  more  clear 
statement.  The  lots  were  sold  for  more 
than  the  whole  difference  between  the 
amount  of  the  mortgage  and  the  ap- 
praisement, and  the  sale,  having  been  con- 
firmed by  the  court,  cannot  be  treated 
collaterally  In  this  action  as  erroneous. 
The  Judgment  will  be  affirmed.  All  the 
Justices  concurring. 


(51  Knn.  US) 

KELLOGG  et  aL  t.  BISSANTZ  et  si. 

(Supreme  Court  of  Kansas.  May  6,  1893.) 

Appeal— Record— Contexts. 

In  an  action  for  the  recovery  of  money 
and  to  determine  the  validity  and  priority  of 
several  mechanics'  and  other  liens,  findings  of 
fact  and  of  law  were  requested  and  made. 
The  findings  and  judgment  were  brought  to 
the  supreme  court  without  the  evidence,  or 
any  statement  of  what  it  proved.  It  was  al- 
leged as  error  that  matters  material  to  the  va- 
lidity of  the  liens  were  not  stated  in  the  spe- 
cial findings.  Upon  some  material  matters  no 
findings  were  made,  and  upon  others  the  find- 
ings were  general  and  indefinite.  No  request 
was  made  for  other  or  more  specific  findings, 
and  none  of  those  made  are  inconsistent  with 
the  judgment.  Held  that,  in  the  absence  of 
the  evidence  or  any  request  for  other  or  more 
specific  findings,  no  substantial  error  la  shown. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Sedgwick 
county;  C.  Keed,  Judge. 

Action  to  enforce  a  mechanic's  lien  by 
Bissants  &  Matthews  against  Frances  E. 
Kellogg,  owner,  Smcdley  Darlington  and 
S.  W.  Cooper,  mortgagees,  and  others  as 
holders  of  mechanics'  liens.  Ou  the  Judg- 
ment entered  determining  the  priority  of 
the  liens,  the  owner  and  mortgagees  bring 
error.  Affirmed. 

Stanley  &; Hume,  for  plaintiffs  in  error. 
Sankey  &  Campbell  and  John  D.  DavlH.for 
defendants  in  error. 

JOHNSTON,  J.  Frances  E.  Kellogg, 
who  waa  the  owner  of  real  estate  in  the 
city  of  Wichita,  began  the  erection  of  a 
dwelling  house  thereon  on  July  1,  1889. 
Through  her  husband,  who  acted  as  ber 
agent,  she  contracted  with  and  employed 
Thomas  Peters,  Andrew  Bail,  William  H. 
Ball,  and  Lemuel  W.  Watt  as  carpenters 
to  assist  In  the  construction  of  the  build- 
ing, aud  uuder  this  agreement  each  of 
them  performed  labor  upon  the  building 
until  February  4,  1888.  They  were  not 
paid  for  their  labor,  and  on  July  13, 1888, 
each  filed  in  the  office  of  the  cleTk  of  the 
district  court  a  statement  for  mechanic's 
lien.  Bissantsft  Matthews  furnished  hard- 
ware, vv  hich  was  purchased  by  the  Kel- 
loggs  and  used  in  the  erection  of  the  house, 
and  on  June  21, 1888,  the  bill  for  hardware 
not  being  paid,  they  filed  a  statement  in 
the  district  court,  claiming  a  lieu  on  the 
property  of  the  Kelloggs.  On  November 
1, 1888.  Frances  E.  Kellogg  and  her  hus- 
band executed  and  delivered  to  Smedley 
Darlington  a  promissory  note  for  the  sum 
of  91,700,  seenred  by  a  mortgage  on  the 


real  estate  whereon  the  house  was  built, 
and  on  the  same  day  another  mortgage 
was  executed  by  them  to  S.  W.  Cooper,  to 
secure  thesum  of  f 218.80.  Bissants  &  Mat- 
thews brought  this  action  to  recover  from 
the  Kelloggs  the  amount  of  their  claim, 
and  to  foreclose  their  mechanic's  Hen.  All 
of  the  persons  who  claimed  liens  upon  the 
premises  were  made  parties  defendant. 
Each  one  who  had  furnished  material  and 
labor,  as  well  as  the  mortgagees, set  forth 
bis  claim  and  right  to  a  lien  on  the  prem- 
ises in  appropriate  pleadings,  but  the  rec- 
ord does  not  suow  that  any  defense  was 
made  by  the  Kelloggs.  In  the  trial,  which 
was  bad  without  a  jury,  it  appears  that 
the  only  controversy  was  as  to  the  exist- 
ence aud  priority  of  liens.  Findings  of 
fact  and  of  law  were  made  by  the  court, 
in  which  it  was  determined  that  the  de- 
fendants in  error  bad  valid  mechanics' 
liens  upon  the  property, and  that  Darling- 
ton and  Cooper  had  valid  mortgages,  but 
that  the  mortgage  liens  were  inferior  and 
subsequent  to  the  mechanics' liens.  Dar- 
lington and  Cooper  complain  of  the  rulings 
made,  and  the  case  made  which  tbey  have 
presented  to  this  court  includes  only  the 
pleadings,  the  conclusions  of  fact  and  of 
law.  together  with  the  final  Judgment  of 
the  court.  They  insist  that  the  findings 
do  not  sustain  the  judgment  which  was 
rendered.  It  is  contended  that  the  find- 
ings fail  to  show  that  the  bill  of  hardware 
sold  by  Bissants  &  Matthews  was  fur- 
nished under  contract,  and  with  the  in- 
tention and  understanding  that  the  same 
should  be  used  in  the  erection  of  the  Kel- 
logg dwelling  house.  It  Is  specifically 
found  that  "the  bill  of  hardware  was 
bought  by  C.  W.  Kellogg,  acting  as  the 
husband  of  said  defendant  Frances  E. 
Kellogg,  and  that  said  bill  of  hardware 
was  used  in  the  erection  of  a  dwelling 
house  on  the  property  described  in  tbe  sec- 
ond conclusion  of  fact."  The  mechanic's 
lien  which  was  filed  by  Bissau  ts  &  Mat- 
thews, and  Is  attached  to  their  petition, is 
sufficient  in  this  respect,  and  shows  that 
tbe  material  was  sold  with  the  intention 
and  understanding  that  it  should  be  used 
in  the  erection  of  tbe  dwelling  bouse  to  be 
orected  on  Kellogg's  premises.  It  is  also 
found  that  this  mechanic's  Hen  statement 
sets  forth  that  Frances  E.  Kellogg  was 
the  owner  and  Bissants  &  Matthews  were 
tbe  contractors,  who,  under  a  contract 
with  the  owner,  furnished  the  material  tbe 
account  of  which  was  attached,  and  that 
the  material  was  used  in  the  erection  of 
the  dwelling. 

Among  what  are  termed  "conclusions  of 
law  "It  is  found  that  the  mechanic's  lien  of 
Bissants  &  Matthews  is  a  valid  and  sub- 
sisting one  upon  tbe  property,  and  that 
plaintiffs  are  entitled  to  a  foreclosure  of 
the  same.  No  more  specific  findings  with 
reference  to  the  contract  of  Bissants  & 
Matthews  were  requested  by  the  plaintiffs 
lp  error,  nor  was  the  attention  of  thecourt 
called  to  the  indefiniteness  of  the  findings 
in  this  respect.  The  objection  that  the 
judgment  is  without  support  cannot  be 
sustained.  To  constitute  a  lien  it  is  true 
that  the  material  must  have  been  fur- 
nished  uuder  a  contract,  and  with  the 
purpose  that  it  was  to  be  used  in  tbe 
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building;  and, farther,  that  it  has  actually 
been  soused.  But  the  evidence  which  was 
offered  upon  the  trial  is  not  embraced  in 
the  record,  and  there  Is  nothing  showing 
that  other  and  more  specific  findings  were 
requested  by  the  plaintiffs  in  error.  While 
there  Is  no  finding  which  specifically  states 
that  the  material  was  sold  and  furnished 
with  the  Intention  and  understanding 
that  it  was  to  be  used  in  tho  construction 
of  the  building,  there  Is  nothing  to  the 
eoctrary.  If  a  special  finding  is  inconsist- 
ent with  the  verdict  or  Judgment,  the 
former  must  control;  and  if  the  findings 
In  this  case  affirmatively  showed  that 
there  was  no  such  purpose  and  under- 
standing, the  Judgment  could  not  be  up- 
held. That  the  material  was  sold  and 
furnished  with  such  intention  may  have 
been  a  conceded  fact,  and  therefore  neither 
the  parties  nor  the  court  deemed  a  specific 
finding  upon  that  subject  important  or 
necessary.  In  what  are  designated  as 
"conclusions  of  law"  there  Is  a  complex 
finding  of  fact  and  of  law,  which  tends  to 
support  the  Judgment.  It  is  found  that 
Riaaants  &  Matthews  have  a  valid  lien, 
which  they  are  entitled  to  foreclose.  If 
there  was  in  fact  a  controversy  as  to  the 
intention  with  which  the  material  was  fur- 
nished, and  parties  desired  to  raise  the 
question  on  the  findings  alone,  they  should 
have  asked  for  more  specific  findings  on 
that  question.  If  the  attention  of  the 
court  had  been  called  to  the  omission,  a 
finding  would  have  been  made  which 
would  have  enabled  this  court  to  say 
whether  substantial  error  bad  been  com- 
mitted; but,  in  the  absence  of  any  finding 
upon  this  subject,  or  a  request  for  one, 
and  in-  the  absence  of  the  evidence  and 
other  proceedings  of  the  trial,  we  cannot 
say  that  an  Injustice  has  been  done  to  the 
defendants  in  error.  In  Brlggs  v.  Eggan, 
17  Kan.  591,  It  was  held  that,  "where  the 
court  attempts  to  make  special  findings, 
as  requested  by  a  party,  and  inadvertent- 
ly fails  to  make  a  special  finding  upon 
some  particular  matter  in  controversy,  or 
makes  such  finding  in  too  general  terms, 
tbeconrt  does  not  thereby  commit  sub- 
stantial error,  unless  its  attention  is  first 
called  to  the  omission  to  find,  or  to  the  de- 
fective finding,  and  it  then  fails  or  refuses 
to  correct  the  same." 

It  is  also  contended  that  the  record  fails 
to  show  that  the  statements  for  mechan- 
ics' liens  were  properly  verified,  but  what 
has  already  been  said  disposes  of  this  ob- 
jection. It  is  found  that  the  statements 
for  mechanics'  liens  were  filed,  and  pre- 
sumably they  were  such  as  are  sufficient 
under  the  statute.  No  specific  finding  as 
to  the  verification  was  requested  or  made. 
The  rule  which  has  been  stated  disposes  of 
the  objection  made  to  the  liens  declared  in 
favor  of  the  other  defendants  in  error. 
There  Is  no  complaint  of  Inconsistency  be- 
tween the  special  findings  and  the  Judg- 
ment, but  only  of  incompleteness  in  fully 
setting  out  tbe  contents  of  the  statements 
filed  by  them  for  mechanics'  Hens.  Error 
must  be  affirmatively  shown,  and  no  such 
showing  has  been  made  here  as  will  Justi- 
fy a  reversal  of  the  Judgment  of  the  dis- 
trict court.  It  will  be  affirmed.  AH  the 
justices  concurring. 
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(BO  Kan.  698) 
HOLCOMB  v.  THOMPSON  et  ux. 
(Supreme  Court  of  Kansas.  May  8,  1883.) 
Assumption  or  Moktqage— Plkadisos. 
To  create  a  personal  liability  on  the 
part  of  a  grantee  in^a  deed  to  pay  a  prior 
mortgage  or  lieu  on  the  premises  conveyed, 
the    covenant  or  words   nsed  therein  must 
clearly  import  that  the  obligation  was  intend- 
ed by  the  grantor,  and  knowingly  assumed  by 
the  grantee.    Where  a  grantee  of  land  takes 
the  same  subject  to  a  certain  mortgage,  he 
does  not  thereby  assume  any  personal  liability, 
but  simply  takes  the  land  charged  with  the 
payment  of  the  mortgage  debt 
(Syllabus  by  the  Court) 

On  motion  for  rehearing.  Motion 
granted. 

For  former  report,  see  81  Pac.  Bep.  1061. 

O.  M.  Martin,  for  plaintiff  In  error.  I.  O. 
Pickering,  for  defendant  In  error. 


HORTON,  C.  J.  Our  attention  has 
again  been  called,  In  a  motion  for  a  re- 
hearing, to  the  contents  of  the  record  In 
this  case;  and  a  careful  examination  of 
the  same  convinces  us  that  the  opinion 
heretofore  banded  down  by  STRANG,  0.. 
does  not  declare  tbe  law  upon  the  writ- 
ten covenant  In  the  deed  referred  to.  The 
name  of  the  party  who  was  to  assume 
tbe  payment  of  tbe  Holeomb  mortgage  Is 
omitted.  It  hi  attempted  to  make  Thomp- 
son liable  to  pay  $2,000,  with  Interest 
thereon,  on  account  of  the  written  cove- 
nant in  a  deed  of  the  22d  of  April,  1887,  exe- 
cuted to  bim  by  Money  G.  Miller  and  wife. 
Tbe  covenant  reads  as  follows:  "Except- 
ing note  for  f 2,000,  dated  April  21at,  1887, 
to  M.  C.  Holeomb,  wltb  8  per  cent.  Inter- 
est from  date,  and  with  said  mortgage 
for  f 2,000,  the  said  — — —  assumes  and 
  agrees  to  pay. "  To  create  a  per- 
sonal liability  for  tbe  payment  of  any 
prior  mortgage  or  Hen  on  tbe  part  of  a 
grantee  In  a  deed,  the  covenant  or  words 
used  therein  must  clearly  Import  that  tbe 
mortgage  or  Hen  was  Intended  to  be 
stated  by  tbe  one  party,  and  knowingly 
assumed  by  tbe  other  party.  In  brief,  to 
create  a  personal  liability,  the  deed  must, 
In  terms,  provide  that  the  grantee  as- 
sumes the  mortgage  or  Hen;  otherwise, 
there  is  no  personal  liability.  16  Amer.  & 
Eng.  Enc.  Law,  882,  and  authorities  cited 
in  note  1;  Lewis  v.  Day,  68  Iowa,  576,  6 
N.  W.  Rep.  768;  Patton  v.  Atkins,  42  Ark. 
197;  Schmucker  v.  Slbert,  18  Kan.  104. 
Tbe  plaintiff  below  declared  alone  upon 
the  written  covenant  or  contract  in  tbe 
deed.  There  la  no  allegation  of  a  parol 
contract  or  agreement  on  the  part  of 
Thompson  to  assume  and  pay  the  mort- 
gage, or  that  the  mortgage  was  any  part  - 
of  the  purchase  money.  Hence  his  lia- 
bility is  to  be  determined  by  tbe  terms  of 
tbe  written  covenant  or  contract.  The 
plaintiff  states  tbe  covenant  of  assump- 
tion was  in  writing,  "in  words  and  fig- 
ures following."  then  quotes  the  alleged 
covenant,  and  follows  It  up  by  the  further 
allegation  "  that  by  reason  of  said  covenant 
and  agreemeut  [not  by  reason  of  that 
and  some  other  parol  agreement]  the  said 
Enoch  F.  Thompson  became  and  la  Ua- 
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ble."  The  plaintiff  does  not  allege  that 
the  parties  to  the  deed  made  any  mistake, 
mutual  or  other  wine,  or  that  they  intended 
to  insert  any  other  or  different  covenant 
than  the  one  actually  set  out  In  the  deed, 
to  make  It  conform  to  some  other  agree- 
ment or  understanding  of  the  parties. 
Thompson's  name  is  not  mentioned  or 
referred  to  in  said  covenant  or  contract. 
We  might  assume  from  the  covenant,  as 
it  appears  In  the  deed,  that  Miller's  name 
ought  to  hare  been  inserted  in  the  blank 
which  Is  left  in  the  covenant,  as  well  as 
to  assume  that  Thompson's  name  should 
have  been  written  therein.  The  deed 
rends  that  the  consideration  thereof  was 
$4,000  duly  paid  to  the  parties  of  the  first 
part;  that  is,  Money  G.  Miller  and  wife. 
There  is  no  statement  or  recitation  in  the 
deed  that  Thompson  was  to  pay  an  ad- 
ditional sum  of  $2,000.  It  is  true  that  in 
a  deed  from  Thompson  and  wife  to  John 
J.  Hoof,  of  October  29, 1887,  Hoos  assumed 
and  agreed  to  pay  Holcomb  bis  mortgage 
of  $2,000,  with  Interest.  But  this  is  no 
assumption  or  promise  by  Thompson. 
We  therefore  tbink  that  it  is  not  shown 
by  the  deed  of  April  22, 1887,  that  Thomp- 
son assumed,  agreed,  or  in  any  way  prom- 
ised to  pay  the  mortgage  to  Holcomb  of 
$2,000,  or  any  part  thereof.  The  Judgment 
hereof  ore  rendered  In  this  court  upon  the 
opinion  of  STRANG,  C,  will  be  vacated, 
and  the  Judgment  of  the  district  court 
will  be  affirmed.  All  the  Justices  concur- 
ring. 

(SI  Kan.  402) 

WHITE  et  aL  v.  DOUGLAS. 
(Supreme  Court  of  Kansas.  May  6,  1803.) 

Appbal — Record — Review— Qubstioss  hot 
Raised  Bblow. 
Where  the  only  errors  assigned  are  snch 
as  snonld  be  brought  to  the  attention  of  the 
trial  court  by  a  motion  for  a  new  trial,  and 
where  the  record  merely  shows  that  a  motion 
for  a  new  trial  was  made  and  overruled,  but 
the  motion  is  not  preserved,  nor  the  grounds 
therefor  stated,  no  review  can  be  had. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Jefferson  coun- 
ty ;  Robert  Crozier,  Judge. 

Ejectment  by  Willard  R.Douglas  a  <ra  Inst 
John  M.  White  and  another.  Plaintiff  bad 
Judgment,  and  defendant  White  brings  er- 
ror. Affirmed. 

W.  F.  GUluly  and  Marshall  Uephart,  for 
plaintiff  in  error.  John  C.  Douglas,  for 
defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  of 
ejectment,  brought  by  Willard  R.  Douglas 
against  J.  M.  White  and  John  Bunker,  in 
which  the  title  and  right  of  possession  of 
80  acres  of  land  were  found  and  adjudged 
to  be  In  Douglas.  It  was  also  decided 
that  the  value  of  the  rents  and  profits  of 
the  land  while  White  held  possession 
exceeded  the  value  of  the  improvements 
made  by  him  in  the  sum  of  $64,  and  Judg- 
ment for  that  amonnt  was  tclven  to  Doug- 
las. There  was  a  further  finding  that 
White  had  a  Hen  on  the  land  for  taxes  and 
Interest  amounting  to  $67.68,  and  the  Judg- 
ment provided  that  Douglas  should  not  be 


let  into  possession  of  the  land  until  ttala 
amount  was  paid.  A  motion  for  a  now 
trial  was  made  and  overrnled,  but  neither 
the  motion  nor  the  grounds  therefor,  If 
any  were  stated,  are  shown  by  the  record 
which  has  been  brought  to  this  court. 

White  complains  that  several  ratings 
made  upon  the  admission  and  effect  of  the 
evidence  are  erroneous.  It  appears  that 
every  ruling  upon  which  error  is  assigned 
is  such  as  must  be  brought  to  the  atten- 
tion of  the  trial  court  upon  a  motion  for 
a  new  trial  before  a  review  can  be  had  in 
the  supreme  court.  It  devolves  upon  the 
party  who  asserts  that  error  is  committed 
to  affirmatively  show  it,  and  we  cannot 
say  that  the  district  court  erred  in  deny- 
ing the  motion  for  a  new  trial,  unless  the 
grounds  upon  which  it  was  based  are 
shown.  Neither  can  we  inquire  into  any 
error  alleged  to  have  been  committed  dur- 
ing the  trial, either  in  the  admission  or  ex- 
clusion of  testimony;  nor  as  to  the  suffi- 
ciency of  the  testimony  to  sustain  the 
findings  or  the  Judgment.  Typer  v.  Sooy, 
19  Kan.  60S;  Moore  v.  Em  inert,  21  Kan.  2; 
Ervln  v.  Morris,  26  Kan.  664;  Dyal  v.  City 
of  Topeka,  85  Kan.  62,  10  Pae.  Rep.  161; 
Illlngs worth  v.  Stanley.  40  Kan.  61, 19  Pac. 
Rep.  862.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices 
concurring. 

(61  Kan.  48U 
WILLARD  v.  OSTRANDER. 
(Supreme  Court  of  Kansas.  May  6,  1898.) 
Appbal— Effect  or  oh  Judgment  —  Cosraaiox 
—Evidence— Instructions. 

1.  Hie  filing  of  a  petition  in  error  in  this 
court,  and  the  execution  and  filing  of  a  stay 
bond,  while  they  stay  execution  of  the  judg- 
ment sought  to  be  reversed,  do  not  destroy  nor 
suspend  the  effect  of  the  Judgment  as  evidence, 
nor  as  a  determination  of  the  rights  of  the  par- 
ties, while  the  case  is  pending  in  this  court. 

2.  In  an  action  charging  the  defendant 
with  the  unlawful  taking  and  conversion  of  a 
flock  of  sheep,  where  the  defendant  justifies 
the  taking  under  a  claim  of  right  to  do  so, 
based  on  a  chattel  mortgage  given  by  the  plain- 
tiff to  him,  which  mortgage  the  plaintiff 
charges  the  defendant  with  having  altered  in 
a  material  part  after  its  execution,  it  is  error 
for  the  trial  court  to  submit,  as  an  important 
and  material  question  in  the  case,  the  issue 
as  to  the  alteration  of  such  mortgage,  when  no 
evidence  whatever  tending  to  show  such  altera- 
tion by  the  defendant,  or  by  his  agent,  has  been 
introduced. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Rice  county; 
Ansel  R.  Clark,  Judge. 

Action  by  John  M.  Ostrander  against 
Frank  Q.  Willard  for  conversion.  "Plain- 
tiff bad  Judgment,  and  defendant  brings 
error.  Reversed. 

Bailey  ft  Foley  and  J.  Warner  Mills,  for 
plaintiff  in  error.  A.  M.  Lasley.  John  B. 
Hessln,  and  Sam  Jones,  for  defendant  in 
error. 

ALLEN,  J.  This  action  was  brought 
by  the  defendant  in  error,  as  plaintiff 
below,  to  recover  the  value  of  1,600 
merino  sheep  which  he  alleges  he  owned, 
and  the  defendant  took  and  converted  to 
his  own  use.  The  defendant  admitted  the 
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taking  of  the  sheep,  bat  Justified  tbe  act 
as  having  been  done  by  virtue  of  a  chattel 
mortgage  given  by  the  plaintiff  to  him  on 
the  2d  day  o!  September,  1886,  on  the 
sheep  in  controversy,  to  sec  a  re  tbe  sum  of 
93,850.50,  according  to  tbe  terms  of  four 
promissory  notes.  To  this  answer  the 
plaintiff  replied,  denying  the  execution" of 
the  mortgage  as  set  out  In  defendant's 
answer,  bat  admitting  that  he  executed 
a  chattel  mortgage  on  the  same  sheep, 
and  alleging  that  a  material  change  had 
been  made  therein  by  the  defendant,  with- 
out the  consent  of  the  plaintiff  by  insert- 
ing the  word  "wool;"  also  alleging  that 
tbe  sheep  mortgaged  were  purchased 
from  the  defendant  and  tbe  mortgage 
given  to  secure  the  purchase  price;  that 
said  sheep  were  warranted  to  be  sound 
and  healthy,  and  free  from  disease;  that 
they  were  in  fact  diseased,  having  a  con- 
tagious disease  commonly  known  as 
"mange,"  "scab,"  or  "Itch;"  that  vari- 
ous damages  bad  been  sustained  by  tbe 
plaintiff  by  reason  of  such  disease;  that 
tbe  consideration  of  such  notes  had  failed. 
The  reply  also  alleged  that  an  action  was 
then  pending  In  the  district  court  of  Trego 
county,  between  the  same  parties,  on  one 
of  said  notes,  which  had  been  sued  on  by 
tbe  defendant  lu  this  case  In  that  county, 
and  that  the  matters  in  controversy  in 
this  action  were  also  in  controversy  in 
that.  This  action  was  commenced  on 
March  15, 1888.  On  December  18th  of  that 
year  the  plaintiff  filed  a  supplemental  re- 
ply, alleging  that  after  tbe  filing  of  his 
former  reply  tbe  Trego  county  case  bad 
been  determined  by  a  verdict  of  a  Jury, 
and  Judgment  thereon,  in  favor  of  Ostran- 
der  against  Willard,  for  $3,191.66,  less  the 
amount  of  said  note,  and  claims  such 
former  adjudication  as  a  bar  to  defend- 
ant's claim  onder  the  chattel  mortgage. 

The  assignments  of  error  are  multitudi- 
nous. Two  principal  questions,  bow- 
ever,  are  discussed  in  tbe  briefs  and  on 
tbe  oral  argument  of  the  case,  which  we 
will  proceed  to  consider.  On  the  trial, 
copies  of  the  pleadings  and  Judgment  in 
tbo  Trego  county  case  were  received  in 
evidence.  Tbe  defendant  offered  in  evi- 
dence a  supersedeas  bond  filed  In  that 
case,  and  offered  to  show  that  an  appeal 
bad  been  taken  In  that  case  to  this  court, 
and  was  here  pending,  undetermined. 
The  court  refused  to  receive  tbe  bond  in 
evidence,  and  held  that  tbe  Judgment  was 
In  full  force  as  an  adjudication  of  tbe 
rights  of  the  parties  therein  determined, 
notwithstanding  the  proceedings  in  error 
In  this  court,  and  the  filing  of  a  super- 
sedeas bond.  One  of  the  important  ques- 
tions we  are  called  on  to  decide  is  as  to 
tbe  correctness  of  this  ruling. 

The  effect  of  appeals  and  proceedings  in 
error,  where  the  execution  of  tbe  Judg- 
ment Is  stayed,  upon  the  Judgment,  as 
evidence  in  another  action  between  the 
same  parties,  has  been  frequently  consid- 
ered by  the  courts,  and  tbe  decisions  are 
by  no  means  harmonious.  In  Freeman 
on  Judgments,  (section  828.)  the  author 
mays:  "When  an  appeal  is  taken  from  a 
Judgment  it  Is  evident  that  the  appellant 
cannot  have  tbe  foil  benefit  of  bis  appeal 
If,  daring  the  time  necessary  to  procure  « 
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decision  in  the  appellate  court,  the  Judg- 
ment may  be  used  against  him  to  tbe  same 
extent  as  if  no  appeal  had  been  taken. 
Tbe  mere  issuing  and  enforcement  of  tbe 
execution  may  be  stayed  by  the  giving  of 
an  appropriate  bond,  but  there  is  no  pro- 
vision In  tbe  statutes  whereby  tbe  force  of 
a  Judgment  as  evidence,  or  as  an  estoppel, 
may  be  avoided  by  tbe  giving  of  any  bond 
or  other  security.  In  perhaps  a  majority 
of  the  states  the  perfecting  of  an  appeal 
suspends  the  operation  of  a  Judgment  as 
an  estoppel,  and  renders  It  no  longer  ad- 
missible as  evidence  in  any  controversy 
between  tbe  parties.  The  chief  objection 
to  tbls  line  of  decisions  is  that  It  enables 
one  against  whom  a  Judgment  is  entered 
to  avoid  Its  force  for  a  considerable  period 
of  time  merely  by  taking  an  appeal.  Dur- 
ing that  time  he  may  carry  on  other  con- 
troversies with  tbe  same  parties.  Involv- 
ing tbe  same  Isaacs,  and  obtain  deci- 
sions contrary  to  that  from  which  the  ap- 
peal was  taken,  and  which  could  not 
have  been  obtained  had  tbe  former  Judg- 
ment been  admissible  as  evidence  against 
him;  and,  wben  It  is  finally  determined 
that  such  Judgment  was  free  from  error, 
there  may  be  no  mode  of  retrieving  tbe  loss 
resulting  from  its  suspension  by  tbe  ap- 
peal. Probably  this  consideration  has 
been  tbe  most  potent  in  procuring  tbe 
numerous  decisions  maintaining  that  the 
effect  of  an  appeal,  with  proper  bond  to 
stay  proceedings,  Is  merely  that  It  sus- 
pends tbe  right  to  execution,  but  leaves 
tbe  Judgment,  until  annulled  or  reversed, 
binding  upon  the  parties  as  to  every  ques- 
tion directly  decided.  Tbe  evil  resulting 
from  this  rule  is  that,  though  the  Judg- 
ment Is  erroneous,  and  for  that  reason  Is 
reversed,  yet  before  the  reversal  it  may  be 
used  as  evidence,  and  thereby  lead  to  an- 
other Judgment,  which  cannot  in  turn  be 
reversed,  because  tbe  action  of  tbe  trial 
court  in  receiving  and  giving  effect  to  tbe 
former  Judgment  was  correct,  and  does 
not  become  erroneous  wben  such  Judg- 
ment is  subsequently  reversed."  This 
case  strongly  illustrates  tbe  hardship  lu 
tbe  case  last  mentioned  by  the  author,  as 
the  Judgment  In  the  Trego  county  case 
was  reversed  by  this  court.  Willard  v. 
Ostrander,  46  Ken.  591,  26  Pac.  Rep.  1017. 

Yet  if  it  was  rightfully  admitted  In  evi- 
dence, and  if  the  proceedings  In  error  did 
not  stay  Its  force  as  an  estoppel,  it 
affords  no  ground  for  a  reversal  of  tbe  Judg- 
ment in  tbls  case.  Viewed  from  either 
side,  the  question  Is  not  without  diffi- 
culty. Numerous  authorities  maintain 
the  doctrine  that  tbe  whole  effect  of  the 
Judgment  is  stayed.  See  Bnrton  v.  Bur- 
ton, 28  Ind.  342;  Paine  v.  Insurance  Co., 
11  R.I.  411;  Cloud  v.  Wiley,  29  Ark.  80; 
Sage  v.  Harpending,  49  Barb.  166;  Souter 
v.  Bay  more,  7  Pa.  St.  415;  State  v.  Mc- 
Intire.  1  Jones,  (N.C.)l;  Sharon  v.  Hill,  269 
Fed.  Rep.  337;  De  Camp  v.  Miller,  44  N.  J. 
Law,  617;  Atkins  v.  Wyman,  45  Me.  899; 
Day  v.  De  Jonge,  66  Mich.  659.  33  N.  W. 
Rep.  527.  In  order  to  understand  the 
force  of  each  of  the  cases  bearing  on  tbls 
question,  It  Is  necessary  to  know  tbe  stat- 
utory provisions  of  tbe  states  where  ren- 
dered, as  to  the  effect  of  appeals  and  pro- 
ceedings In  error.  It  la  also  necessary  to 
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discriminate  between  appeals  at  law  and 
In  equity  under  the  old  chancery  practice, 
where,  generally  speaking,  the  trial  was 
de  novo,  and  final  Judgment  rendered  or 
directed  by  the  appellate  court.  Most  of 
the  above  cases  appear  to  be  either  suits 
In  equity,  or  appeals  taken  under  some 
statute  which  provides  that  the  taking  of 
an  appeal  shall  have  the  effect  to  vacate 
the  judgment,  or  that  the  trial  In  the 
appellate  court  shall  n«  denovo.  On  the 
other  side  of  the  question  are  the  follow- 
ing cases:  Nlll  v.  Comparet,  16  Ind.  107; 
Scheible  v.  Slagle,  89  Ind.  828;  Padgett  v. 
State,  03  Ind.  897;  Faber  v.  Hovey.  117 
Mass.  107;  Thompson  v.  Griffin,  69  Tex. 
189,  6  S.  W.  Rep.  410;  Moore  v.  Williams, 
182  111.  589,  24  N.  E.  Rep.  619.  In  the  lat- 
ter case  the  third  paragraph  of  the  sylla- 
bus reads  as  follows :  "An  appeal  from  a 
decree  does  not  destroy  its  operation  as 
a  former  adjudication.  It  does  not  va- 
cate the  decree,  but  simply  suspends  Its 
execution.  It  leaves  the  decree  in  full 
force  as  a  merger  of  the  cause  of  action, 
and  a  bar  to  further  litigation. "  In  Park- 
hurst  v.  Berdell,  110  N.  Y.  886,  18  N.  E. 
Rep.  128,  It  was  held  that  a  reversal  of  a 
judgment  after  It  has  been  received  as  evi- 
dence in  another  action  cannot  bear  retro- 
spectively, so  as  to  render  Its  reception 
erroneous.  The  fact  of  "reversal  cannot 
appear  by  che  record  In  the  second  action, 
and  the  only  remedy  of  the  injured  party, 
If  any  he  have,  is  by  motion  for  a  new 
trial."  See,  also,  Bank  v.  Wheeler,  28 
Conn.  433;  Bank  v.  Calvlt.  8  Smedes  A  M. 
113.  While  the  attention  of  .this  court  has 
never  been  directed  to  the  precise  question 
we  are  now  considering,  the  conclusive 
force  of  a  former  adjudication  has  often 
been  recognized,  and  in  some  of  the  cases 
language  has  been  used  broad  enough  to 
cover  the  question  In  this.  See  Norton  v. 
Graham,  7  Kan.  166;  Challlss  v.  City  of 
Atchison,  46  Kan.  22.  25  Pac.  Rep.  228; 
Chicago,  K.  &  W.  R.  Co.  v.  Commis- 
sioners of  Anderson  Co.,  47  Kau.  766,  29 
Pac.  Rep.  96;  Bank  of  Santa  Fe  v.  Haskell 
County  Bank,  (Kan.)  32  Pac.  Rep.  627. 

It  is  provided  by  statute  that  on  an  ap- 
peal from  a  Judgment  of  a  Justice  of  the 
peace  a  trial  de  novo  shall  be  had  in  the 
district  court.  There  Is  no  question,  In 
■uch  a  case,  that  the  filing  of  the  appeal 
bond  has  the  effect  to  vacate  the  judg- 
ment, but,  where  proceedings  In  error  are 
prosecuted  In  this  court,  there  is  no  pro- 
vision in  the  statutes  authorizing  a  vaca- 
tion of  the  judgment  pending  the  proceed- 
ings here.  The  language  of  the  Code  Is 
th At  "execution  of  the  judgment  may  be 
stayed."  A  proceeding  in  error  does  not 
have  even  this  effect  unless  a  proper  bond 
Is  filed.  The  statute  provides  that  this 
court  may  reverse,  vacate,  or  modify  a 
Judgment  of  the  district  court  for  errors 
appealing  on  the  record.  We  are  unable 
to  find  any  language  used  by  the  legisla- 
ture which  seems  to  us  to  Imply  that  a 
stay  of  execution  has  any  other  force  or 
effect  on  the  judgment  than  simply  to  pre- 
vent Its  enforcement  by  execution.  On  the 
contrary,  as  a  determination  of  the  rights 
of  the  parties,  it  remains  In  full  force  pend- 
ing the  proceedings  here.  It  Is  apparent 
that  this  construction  of  the  law  may 


work  great  hardship  in  some  cases.  The 
trial  courts,  however,  have  ample  power, 
when  It  Is  apparent  that  injustice  may 
be  done,  to  grant  continuances  until  a 
case  pending  In  this  court,  sought  to  be 
used  as  a  bar  or  estoppel.  Is  determined; 
and  it  would  seem  to  us  that  where  an 
appeal  to  this  court  has  been  taken  In 
good  faith,  and  a  sufficient  bond  to  stay 
execution  has  been  given,  that  If  the  In- 
troduction of  a  Judgment  in  another  case 
would  have  the  effect,  as  In  the  case  now 
before  us,  to  permit  the  party  holding  the 
Judgment,  through  the  medium  of  another 
action,  to  collect  that  Judgment,  the  trial 
court  should  always,  on  the  proper  show- 
ing being  made,  continue  the  trial  until 
after  the  case  pending  here  is  determined. 
Only  in  this  way  can  full  Justice  be  done. 

It  was  claimed  by  the  plaintiff  that  the 
chattel  mortgage  given  by  blm  to  the  de- 
fendant was  altered  by  the  defendant, 
after  its  execution  and  delivery,  in  a  ma- 
terial part,  vis.  by  Inserting  the  word 
"  wool "  therein ;  that  by  reason  of  such 
alteration  the  mortgage  was  avoided. 
The  court.  In  Its  charge  to  the  Jury,  In- 
cluded the  following:  "The  plain  tin 
claims  that  the  mortgage  was  materially 
changed,  without  his  consent,  after  he  ex- 
ecuted it,  by  inserting  therein  the  word 
*  wool,*  and,  further,  that  there  was  noth- 
ing due  this  defendant  upon  the  note  sued 
on  in  Trego  county,  in  the  case  lu  which 
this  defendant  was  plaintiff,  and  this 
plaintiff  was  defeudant,  and  that  this  de- 
fendant was  not  the  owner  of  the  note 
when  the  sheep  were  taken,  and  that  for 
these  reasons  defendant  had  no  right  or 
authority,  under  the  mortgage,  to  take 
the  sheep;  and  these  are  material  ques- 
tions for  the  jury  to  determine  in  this  case 
from  the  evidence  introduced  upon  the 
trial,  and  I  will  instruct  you  further  upon 
these  matters."  "No.  8.  The  Jury  are  In- 
structed that  the  validity  of  the  mortgage 
when  the  sheep  were  taken  by  the  defend- 
ant depends  upon  these  two  propositions: 
First.  Did  the  defendant  execute  the  mort- 
gage? Second.  Did  any  of  the  debt  se- 
cured by  the  mortgage  remain  unpaid  or 
unsatisfied  or  unextinguished?  If  the 
word  *  wool '  was  inserted  in  the  mort- 
gage after  It  was  executed  by  the  plaintiff, 
and  without  bis  consent,  it  was  a  ma- 
terial change  aad  alteration,  and  If  It  was 
so  made  by  the  defendant,  or  by  his  direc- 
tion or  authority*  It  would  render  the 
mortgage  void,  and  of  no  effect;  but  If 
the  word  'wool*,  was  In  the  mortgage 
when  It  was  executed  by  the  plaintiff,  or 
If  he  consented  to  Its  Insertion  therein  at 
any  time  thereafter,  or  if  it  was  Inserted 
therein  by  any  person  beeldes  the  defend- 
ant, but  without  the  direction  or  author- 
ity of  the  defendant,  then  the  mortgage 
wonld  not  be  void,  but  would  be  good, 
although,  If  the  plaintiff  did  not  execute 
it  with  the  word  1  wool'  In  it,  and  did  not 
give  his  consent  to  Insert  the  word 
rwool  *  in  it,  it  would  not  be  a  good  mort- 
gage on  the  wool  nfter  it  bad  been  clipped 
from  the  sheep."  From  these  instructions 
It  will  be  seen  that  the  jury  were  told  by 
the  court  that  under  the  evidence  It  was 
an  open  question  whether  the  mortgage 
bad  been  materially  altered  by  the  defend- 
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ant  or  not.  The  only  testimony  which 
could  possibly  be  construed  as  proof  of  the 
alteration  or  the  mortgage  by  the  defend- 
ant waa  a  statement  by  the  plaintiff,  as 
follows:  "I  signed  the  chattel  mortgage, 
but  it  was  altered  afterwards."  No  state- 
ment whatever  was  made  by  the  plaintiff 
as  to  who  made  the  alteration,  or  when  it 
was  made,  but  it  is  claimed  by  the  plain- 
tiff that  the  question  was  determined  in 
his  favor  in  the  Trego  county  case.  There 
appears  in  the  record  this  statement,  oc- 
curring after  the  offer  by  the  defendant  to 
read  in  evidence  a  portion  of  the  deposi- 
tion of  Charles  Weeks:  "Plaintiff  wishes 
to  state,  and  have  it  introduced  in  the 
record,  that  we  don't  ask  tbem  to  litigate 
that  question,  and  don't  propose  to  offer 
any  evidence  on  the  question,— any  oral 
evidence  on  the  question,— as  to  the  exe- 
cution of  this  mortgage  with  'wool*  in- 
serted therein,  for  the  reason  it  has  been 
litigated  between  this  plaintiff  and  defend- 
ant in  this  aetion  in  the  district  court  of 
Trego  comity,  Kan.,  wherein  Frank  O. 
Willard  was  plaintiff,  and  John  M.  Os- 
trander  was  defendant,  and  the  same  was 
found  in  favor  of  the  defendant. "  Acer- 
titled  copy  of  the  record  in  that  case  was 
read  In  evidence.  The  answer  of  the  de- 
fendant, it  is  true,  alleged  that  a  chattel 
mortgage  had  been  executed  by  the  de- 
fendant to  the  plaintiff  to  secure  the  note 
sued  on  in  that  action,  and  others,  and 
that  said  chattel  mortgage  was  altered 
in  a  material  part  by  the  plaintiff  or  bis 
agent,  as  follows,  to  wit,  the  words  "and 
wool"  were  interlined  between  the  words 
"their"  and  "increase;"  and  in  conclusion 
the  defendant  in  that  case  prayed  that 
the  plaintiff  be  ordered  to  bring  each  of 
said  notes,  of  $950  each,  into  court  for 
cancellation;  second,  that  said  chattel 
mortgage  be  declared  fraudulent  and 
void;  and  then  followed  prayers  for  dam- 
ages. The  Jury  rendered  a  verdict  iu  fa- 
vor of  the  defendant,  assessing  his  dam- 
ages at  $2,191.66.  No  finding  whatever 
was  made,  either  by  the  court  or  jury,  as 
to  the  alteration  or  validity  of  said  mort- 
gage, but  the  court  rendered  Judgment  as 
follows:  "It  is  therefore  considered,  or- 
dered, and  adjudged  by  the  court  that 
said  defendant  have  and  recover  from  the 
plaintiff  herein  the  sum  or  $2,191.66  as  his 
damages:  also  costs  of  suit,  less  $1,318.86, 
being  the  amount  of  the  note  and  inter- 
est herein  sued  on."  There  being  no  find- 
ing or  judgment  of  the  court  upon  the 
question  of  the  alteration  of  the  mort- 
gage, and  as  the  Judgment  was  in  no  man- 
ner based  on  the  mortgage,  and  no  order 
whatever  with  reference  to  the  security  of 
the  plaintiff  thereunder  was  made  by  the 
court,  we  rail  to  see  how  the  Judgment  in 
that  action  affords  any  evidence  whatever 
in  this,  on  the  question  of  alteration  of 
the  mortgage.  The  evidence  in  this  case 
shows  that  the  defendant  himself  was  not 
in  possession  of  the  mortgage  until  a  long 
time  aiter  the  word  "wool"  appeared 
therein,  and  the  defendant's  agent.  Weeks, 
and  his  son,  both  swore  positively  that 
the  word  "wool"  was  inserted  in  the 
mortgage  before  its  execution  and  deliv- 
ery by  Ostrander.  There  being  no  testi- 
mony to  go  to  the  jury  ou  that  point,  the 


instructions  were  erroneous  and  mislead-, 
lng,  if  material. 

It  will  be  observed  that  the  trial  court 
treated  this  question,  not  only  as  mate- 
rial, but  as  important.  Was  it  really  so? 
Willard  justified  the  taking  of  the  sheep 
under  this  mortgage,  claiming  that  a  bal- 
anceof  $2,300  secured  thereby  was  still  due 
him  on  two  of  the  notes.  The  jury  was 
instructed  by  the  court  that,  If  any  thing 
was  due  the  defendant  on  either  of  the 
notes,  he  had  a  right  to  take  possession 
of  the  sheep.  It  was  claimed  by  the  plain- 
tiff, Ostrander,  that  the  note  not  sued  on 
in  Trego  county  had  been  sold  by  Willard 
to  Ann  C.  Ostrander,  and  was  not  his 
property.  Testimony  was  offered  ror  the 
purpose  of  establishing  that  claim,  and 
tho  jury  were  instructed  in  relerence  there- 
to. The  thirteenth  instruction  is  as  fol- 
lows: "The  jury  are  instructed  that  if  it 
appears  from  the  copy  of  the  judgment 
rendered  In  Trego  county,  in  the  suit 
brought  by  this  defendant  against  this 
plaintiff  upon  one  or  the  notes  in  question, 
that  the  judgment  was  against  this  de- 
fendant for  a  sum  over  and  above  the 
amount  of  the  note  sued  on.  that  judg- 
ment cuts  no  figure  with  reference  to  the" 
other  note  that  was  not  sued  on  in  that 
action;  and  If  this  defendant  was  the 
owner  of  the  other  note  when  he  took  the 
sheep,  and  if  the  mortgage  was  valid  upon 
the  sheep  taken,  or  any  of  them,  when 
taken,  and  if  such  other  note  had  not  been 
paid  or  satisfied  or  extinguished  in  any 
way  before  the  sheep  were  taken  by  the 
defendant,  and  if  the  defendant  took  the 
sheep  under  said  mortgage,  such  taking 
would  not  be  wrongful,  as  to  such  bhppp 
as  were  covered  by  the  mortgage,  if  this 
other  note  was  not  canceled,  paid,  satis- 
fied, or  the  debt  evidenced  thereby  extin- 
guisheii,  by  reason  of  that  judgment,  what- 
ever effect  it  might  have  had  upon  the 
other  note.  The  record  shows  that  the 
Jury  returned  into  court  with  the  follow- 
ing verdict:  "We,  the  Jury  impaneled  and 
sworn  In  the  above-entitled  case,  do,  upon 
our  oaths,  find  for  the  plaintiff  in  the  sum 
or  $2,800.00, less  the  Ann C.  Ostrander  note, 
with  interest  thereon."  This  verdict  the 
court  refused  to  accept,  and  sent  the  jury 
out  again.  They  then  returned  a  second 
verdict,  as  follows:  "  We,  the  jury  impan- 
eled and  sworn  In  theabove-entltlod  cause, 
do,  upon  our  oaths,  find  for  the  plaintiff. 
In  the  sum  of  $1,790.60."  There  really 
seems  to  have  been  no  substantial  conflict 
as  to  defendant's  ownership  of  both  notes, 
and  the  jury,  by  th«»ir  first  verdict,  found, 
in  effect,  that  Willard  owned  the  Ann  C. 
Ostrander  note.  If  so,  under  the  instruc- 
tions of  the  court,  the  jury  should  have 
found  for  the  defendant,  unless  they  found 
that  the  mortgage  had  been  altered  In  a 
material  part  by  the  defendant,  or  under 
his  direction,  after  its  execution.  If  the 
jury  were  guided  In  their  deliberations  by 
the  instructions  of  the  court,  as  it  was 
their  duty  to  be,  they  then  must  have 
found  that  the  mortgage  was  in  fact  so 
altered,  and  this  finding  Is  wholly  unsup- 
ported and  contradicted  by  the  evidence. 

Much  Is  said  in  tho  briers,  and  the  point 
was  vigorously  pressed  on  the  oral  argu- 
ments, as  to  the  materiality  of  the  word 
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"  wool"  in  the  mortgage.  Plulntlff  In  er- 
ror contends  that  a  mortgage  of  the  sheep 
necessarily  covers  their  wool.  The  ques- 
tion Is  not  free  from  difficulty.  See  Jones, 
Chat.  Mortg.  §§  149-151,  and  cases  therein 
cited;  Bryant  v.Pennell.61  Me.  108.  With- 
out attempting  to  carefully  review  all  the 
authorities,  we  think,  as  between  the  par- 
ties to  the  action,  a  mortgageon  the  sheep 
would  Include  the  wool,  but  that  after  the 
wool  was  clipped,  if  sold  to  a  purchaser 
for  value  witnout  notice,  he  would  get  a 
title  free  from  the  lien  of  the  mortgage. 
If  this  conclusion  be  correct,  the  Insertion 
of  the  word  H  wool"  wonld  be  a  material 
alteration.  If  the  mortgage  was  in  fact 
altered  after  Its  execution,  the  alteration 
must  have  been  made  by  the  mortgagee, 
or  by  bis  direction,  to  Impair  Its  validity ; 
and  it  will  not  be  presumed  that  an  agent 
intrusted  with  the  possession  of  the  secu- 
rity was  directed  by  the  mortgagee  to 
make  such  an  alteration,  but  that  fact 
must  be  shown  by  proof.  Langenberger 
v.  Kroeger,  48  Cal.  147. 

Some  other  questions  are  urged  on  our 
consideration,  but,  as  they  are  not  likely 
to  arise  on  another  trial,  we  do  not  feel 
called  on  to  specially  mention  them.  For 
the  errors  of  the  court  in  Instructing  the 
jury,  the  judgment  must  be  reversed,  and 
a  new  trial  ordered. 

HORTON,  C.  J.,  (concurring.)  While 
proceedings  in  error,  supplemented  with  a 
supersedeas  bond,  only  "stay  the  execu- 
tion of  the  judgment,"  and  while  the  trial 
courts  In  other  subsequent  actions  may, 
to  prevent  Injustice  being  done  in  the  use 
of  an  alleged  erroneous  Judgment  as  evi- 
dence or  as  an  estoppel,  continue  from 
'time  to  time  the  hearing  of  such  an  action 
until  proceedings  pending  to  reverse  such 
a  judgment  are  disposed  of,  the  supreme 
court  also  has  the  Inherent  power,  for  the 
protection  of  Its  own  jurisdiction,  and  for 
the  enforcement  and  protection  of  its  own 
orders  and  judgments,  to  prohibit  and  re- 
strain, upon  proper  terms,  the  parties,  in 
any  proceeding  pending  in  this  court,  from 
using  a  judgment  brought  here  for  review 
as  evidence  or  as  a  bar  or  estoppel  In  any 
other  case  pending  in  this  or  any  other 
court,  so  long  as  the  proceedings  to  re- 
view the  alleged  erroneous  judgment  re- 
main undisposed  of.  Chicago,  K.  &  W.  R. 
Co.  v.  Commissioners  of  Chase  County,  42 
Kan.  223,  21  Pac.  Rep.  1071. 

JOHNSTON,  J.,  (concurring.)  I  concur 
in  what  has  been  said  in  the  principal 
opinion,  and  as  an  additional  authority 
sustaining  the  position  that  the  filing  of  a 
petition  in  error,  and  of  the  ordinary  stay 
bond,  goes  no  further  than  to  stay  the  ex- 
ecution of  the  judgment,  I  cite  Railroad 
Co.  v.  Andrews,  34  Kan.  603,  9  Pac.  Rep. 
213,  where  It  was  expressly  held  that  "the 
Institution  of  a  proceeding  in  error  in  the 
supreme  court  does  not  of  itself  operate  to 
suspend  farther  proceedings  In  the  case  in 
the  court  below.  Nor  will  the  giving  of 
the  undertaking  provided  for  in  sections 
551  and  552  ot  the  Code  suspend  proceed- 
ings in  the  district  court  further  than  to 
stay  execution  of  the  judgment  or  final  or- 
der sought  to  be  reviewed."   I  also  fully 


concur  with  the  chief  justice  that  this 
court  has  ample  power,  when  necessary,  to 
stay  and  suspend  the  effect  and  nse  of  the 
judgment  for  any  purpose  during  the  pend- 
ency of  a  proceeding  brought  for  a  reversal 
of  such  judgment. 


  (61  Kan.  379) 

OSAGE  CETI  BANK  v.  JONES  et  al 
(Supreme  Court  of  Kansas.   May  6,  1893.) 
Actios  oh  Jcdombnt—  Res  Judicata— Liabilitt 
or  Principal  to  Buret*. 

A  judgment  was  obtained  upon  a  time 
certificate  of  deposit  against  a  bank  lining 
the  same,  and  also  against  parties  who  in- 
dorsed the  certificate  as  guarantors  and  sure- 
ties, and  the  relations  and  liabilities  of  all  the 
parties  were  found  and  stated.  Afterwards 
one  of  the  guarantors  and  sureties  was  com- 
pelled to  and  did  pay  the  judgment,  and  later 
bronght  an  action  against  the  bank,  the  prima- 
ry debtor,  to  recover  the  amount  paid  upon  the 
judgment.  Held,  that  the  consideration  for  the 
certificate,  and  the  relations  and  liabilities  of 
the  parties  to  the  same,  were  determined  in 
the  former  action,  and  were  not  open  to  inquiry 
in  the  last  action;  and,  further  hdd,  that  the 
bank  was  liable  to  the  guarantor  and  surety 
for  the  amount  paid  in  its  behalf. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county ; 
William  Thomson,  Judge. 

Action  on  a  judgment  by  C.  S.  Jones 
and  another  against  the  Osage  City  Bank, 
a  corporation.  Plaintiffs  bad  judgment, 
and  defendant  brings  error.  Affirmed. 

]£.  B.  Hughbanks,  for  plaintiff  In  error. 
C.  8.  Martin,  for  defendants  In  error. 

JOHNSTON,  J.  C.  8.  Jones  &  Bro.  re- 
covered  a  judgment  forf 792.93  against  the 
Osage  City  Bank  at  the  April,  18«9,  term 
of  the  district  court  of  Osage  county.  The 
action  for  recovery  was  based  on  a  judg- 
ment obtained  in  1883  by  Julius  Kuhu 
against  the  Osage  City  Bank  as  principal, 
and  against  C.  S.  Jones  &  Bro.  and  an- 
other as  guarantors  and  sureties.  In 
their  petition  they  alleged  that  the  Osage 
City  Bank  issued  a  certificate  of  deposit  in 
favor  of  Julius  Kuhn,  and  payable  to  his 
order  one  year  after  date,  wltb  interest  at 
7  percent,  per  annum,  and  that,  in  order 
to  give  the  bank  credit, C.  S.  Jones  &  Bro. 
Indorsed  tbelr  names  on  the  back  of  the 
certificate,  by  which  they  guarantied  its 

gayroent;  that  afterwards  the  Osage  City 
ank  failed  to  pay  the  certificate,  and 
that  Julius  Kubn  brought  an  action 
against  the  principal,  and  also  the  guar- 
antors and  sureties,  in  which  be  recovered 
judgment  against  each  and  all  of  them  for 
tho  sum  of  9536.11.  and  that  C.  S.  Jones  & 
Bro.  were  compelled  to  and  did  pay  this 
judgment.  The  petition  contained  an- 
other cour.  \  setting  up  a  certificate  of  de- 
posit issued  by  the  bank,  and  which  had 
been  assigned  to  C.  S.  Jones  &  Bro.,  but, 
as  the  court  found  that  the  bank  was  not- 
liable,  and  denied  any  judgment  thereon, 
the  rulings  made  respecting  thesame  have 
become  immaterial. 

The  plaintiff  In  error  claims  that  this  ac- 
tion should  be  treated  as  having  been 
brought  upon  the  certificate  of  deposit, 
and  seeks  to  raise  questions  as  to  the 
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power  of  the  officers  of  tbe  bank  to  Issue 
the  certificate  of  deposit,  and  aa  to  its  lia- 
bility as  principal.  These  questions  are 
not  now  open  for  investigation.  Although 
tbe  certificate  of  deposit  Is  mentioned  in 
the  petition,  it  is  manifestly  set  up  as  the 
basis  of  the  Judgment  which  was  specific- 
ally pleaded,  and  it  appears  that  this  ac- 
tion was  brought  upon  the  Judgment, 
rather  than  the  certificate.  That  judg- 
ment, which  was  obtained  in  an  action 
where  all  the  present  parties  were  before 
the  court,  determined  tbe  relations  and 
liabilities  of  each  to  the  other.  In  that 
action  It  was  determined  that  the  Osage 
City  Bank  was  liable  as  tbe  principal,  and 
that  C.  S.  Jones  &  Bro.  were  liable  as 
guarantors  and  sureties,  and  upon  a  re- 
view In  this  court  that  Judgment  was 
affirmed.  Jones  v.  Kubn,  34  Kan.  414,  8 
Pac.  Rep.  777.  It  was  shown  that  C.  S. 
Jones  Sr.  Bro.  were  compelled  to  and  did 
pay  this  Judgment.  As  tbe  bank  was 
primarily  liable  for  tbe  same,  C.  S.  Jones 
&Bro.  were  entitled  to  recover  theamount 
which  they  had  been  required  to  pay  for 
the  bank,  together  with  the  interest  there- 
on. The  questions  so  much  argued  by  tbe 
plaintiff  in  error  with  respect  to  its  want 
of  authority  to  issue  the  certificate,  and 
tbe  consideration  for  the  same,  have  all 
been  settled  in  the  former  action,  where 
all  interested  parties  were  before  tbecourt, 
and  the  controversy  cannot  be  renewed 
in  this  action.  Tbe  Judgment  of  tbe  dis- 
trict court  will  be  affirmed.  All  tbe  Jus- 
tices concurring. 


(61  Kan.  404) 

FRANKHOUSER  t.  WORRALL. 
(Supreme  Court  of  Kansas.  May  6,  1803.) 
Chattel  Mortgage  on  Interest  of  One  Part- 
ner —  Replevin  bt  Mortgagee  against  Re- 
ceiver OF  FlKM. 

1.  A  mortgagee  of  personal  property  be- 
longing to  a  partnership,  having  a  mortgage 
valid  only  as  to  the  interest  of  one  of  the  part- 
ners, -cannot  maintain  replevin  against  a  re- 
ceiver in  charge  of  the  partnership  property 
under  appointment  from  a  court  of  competent 
jurisdiction. 

2.  An  unrecorded  chattel  mortgage  is  void 
as  against  a  bona  fide  purchaser  without  notice 
of  an  interest  in  the  mortgaged  property. 

.  (Syllabus  by  the  Court.) 

Error  from  district  court,  Osage  county ; 
Ellis  Lewis,  Judge  pro  tern. 

Replevin  by  Orren  Worrall  against  N. 
Frankhouser,  receiver.  Plaintiff  had  Judg- 
ment, and  defendant  brings  error.  Re- 
versed. 

Robert  C.  Heizer,  for  plaintiff  in  error. 
H.  B.  Hugbbanks,  for  defendant  In  error. 

ALLEN,  J.  Tbe  court  In  thlscase  made 
special  findings  of  fact  and  conclusions  of 
law,  as  follows: 

"Findings  of  fact:  (1)  That  prior  to 
April  4,  1884,  tbe  plaintiff,  Worrall,  was 
the  owner  of,  and  in  possession  of,  the 
property  described  In  tbe  petition.  (2) 
At  tbat  time  Orren  Worrall  sold  and  de- 
livered said  property  to  James  S.  Evans, 
and  to  secure  the  payment  of  a  part  of 
the  consideration  and  purcbuse  money — 


$900— for  said  property,  a  chattel  mort- 
gage on  said  property  was  at  the  time 
executed  and  delivered  by  said  Evans  to 
Worrall.  (8)  Tbat  said  chattel  mortgage 
was  filed  for  record  in  register  of  deeds 
office  of  Osage  county,  February  24,  A.  D. 
1885.  (4)  On  January  80,  A.  D.  1885,  W.  E. 
Bailey,  by  bis  agent,  H.  J.  Bailey,  in  good 
faith  purchased  an  undivided  one-half  in- 
terest in  said  property,  paying  for  the 
same  a  valuable  consideration,  for  the  pur- 
pose of  forming  a  copartnership  with  said 
James  S.  Evans,  in  carrying  on  tbe  livery 
business  in  Osage  City,  Osage  couuty, 
Kansas;  and  on  March  15, 1885,  said  par- 
ties entered  into  tbe  transaction  of  said 
partnership  business.  (5)  Tbat  W.  E. 
Bailey,  by  his  agent,  H.  J.  Bailey,  after- 
wards, on  December  29,  1886,  filed  a  peti- 
tion in  the  district  court  of  Osage  county, 
Kansas,  against  said  James  8.  Evans,  his 
partner,  and  in  said  action  N.  Frankhouser, 
the  defendant,  w  as  appointed  by  tbe  court 
receiver  in*  said  action.  (6)  Tbat  some 
time  afterwards  said  Frankhouser,  defend- 
ant, as  such  receiver,  took  Into  bis  posses- 
sion said  property, and  held  the  same,  and 
had  tbe  same  in  his  possession  as  such 
receiver  on  January  13,  1888,  when  this 
suit  was  brought.  (7)  Tbat  there  was  at 
the  commencement  of  this  suit  due  from 
said  James  8.  Evuns,  on  the  debt  secured 
by  the  chattel  mortgage  heretofore  men- 
tioned in  finding  No.  2,  the  sum  of  three 
hundred  and  twenty-nine  (|329)  dollars 
and  interest  from  August  1, 1887,  at  ten 
per  cent,  per  annum;  and  the  said  plain- 
tiff was  at  tbe  commencement  of  this  suit 
the  bona  fide  bolder  and  owner  of  said 
mortgage  and  claim  secured  thereby  from 
said  Evans.  (8)  Tbat  said  plaintiff,  be- 
fore the  commencement  of  this  suit,  de- 
manded the  possession  of  said  property 
from  the  said  Frankhouser,  defendant,  un- 
der said  mortgage,  and  defendant  refused 
to  deliver  the  same,  whereupon  he  com- 
menced this  action  for  the  possession  of 
said  property." 

"Conclusions  of  law:  (1)  That  the  said 
W.  E.  Bailey  was  the  owner  of  said  undi- 
vided one-half  interest,  as  aforesaid.  In 
said  property,  lu  good  faith,  and  without 
notice  of  theriglits  of  said  Wnrrall.  (2) 
Tbat,  as  against  the  said  James  S.  Ev- 
ans, the  lien  of  said  chattel  mortgage  was 
valid  and  subsisting  lien  against  the  in- 
terest of  said  James  S.  Evans  In  said  part- 
nership property,  and  plaintiff  was  enti- 
tled at  the  commencement  of  this  suit  to 
the  possession  of  said  property.  Judg- 
ment is  therefore  given  that  he  have  Judg- 
ment for  possession  of  said  property  and 
costs." 

Do  tbe  findings  of  fact  support  the  con- 
elusions  of  law?  It  appears  that  Bailey 
bought  an  undivided  half  interest  in  the 
mortgaged  property  before  tbe  mortgage 
was  recorded.  Tbe  mortgage  as  to  him 
would,  therefore,  be  Inoperative.  This 
left  Worrall  with  a  mortgage  on  the  half 
interest  belonging  to  Evans  at  the  time 
Frankhouser  was  appointed  receiver. 
Bailey  had  a  clear  balf  interest;  the  other 
bulf  interest  belonging  to  Evans,  subject 
to  WorralPs  mortgage.  By  tbe  appoint- 
ment of  Frankhouser  as  receiver  he  ob- 
tained all  the  rights  to  tbe  possession  of 
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the  property  that  both  of  the  parties  to 
the  action  in  which  the  appointment 
was  made  had.  Neither  Evans  nor  Wor- 
rell had  any  superior  right  to  the  posses- 
sion of  the  property  over  Bailey  at  the 
time  the  receiver  was  appointed,  ami 
neither  could  maintain  replevin  against 
him  for  it.  Neither  can  tbey  maintain  re- 
plevin against  Frankhouser,  the  leceiver. 
The  role  that  one  partner  cannot  replevin 
partnership  property  from  bis  copartner 
is  elementary,  and  needs  no  citation  of 
authorities  to  sustain  it.  The  plaintiff 
below  was  not  without  remedy  under  his 
mortgage.  On  the  proper  application  to 
the  district  court,  by  which  tne  receiver 
was  appointed,  his  rights  against  EvaiiH 
could,  and  doubtless  would,  have  been 
fully  protected,  and  the  receiver  could 
have  been  directed  to  apply  the  proceeds 
of  Evans'  interest  in  the  property  to  the 
satisfaction  of  his  mortgage.  The  judg- 
ment of  the  district  court  wlll.be  reversed, 
with  an  order  to  render  judgment  in  favor 
of  the  defendant  below  for  costs.  All  the 
justices  concurring. 


(51  Km.  385) 
CHAMBERS  et  al.  v.  ANDERSON  et  al. 
(Supreme  Court  of  Kansas.   May  6,  1803.) 

VBNUOBS  AND  VkNDEKH  —  COSSTHUCTION  OF  CON- 
TRACT— Option  of  Venuoks. 
Where,  in  a  written  agreement  for  the 
sale  of  land,  the  parties  stipulate  that,  "in  case 
the  second  party  shall  fail  to  make  the  pay- 
ments aforesaid,  and  each  of  them,  punctually, 
and  upon  the  strict  terms  and  times  above 
limited,  and  likewise  to  perform  and  complete 
all  and  each  of  the  agreements  and  stipulations 
aforesaid,  strictly  and  literally,  without  any 
failure  or  default,  then  this  contract,  so  far  as 
it  may  bind  said  first-  party,  shall  become  utter- 
ly null  and  void,  and  all  rights  and  interests 
hereby  created  or  then  existing  in  favor  of  or 
derived  from  the  first  party  shall  utterly  cease 
and  determine,  and  the  rights  of  possession, 
and  all  equitable  and  legal  interests  in  the 
premises  hereby  contracted,  shall  revert  to  and 
revest  in  said  first  party  without  any  declara- 
tion of  forfeiture  or  act  of  re-entry,  or  any  oth- 
er act  by  said  first  party  to  be  performed,  and 
without  any  right  of  said  second  party  of  recla- 
mation or  compensation  for  moneys  paid  or 
services  performed,  as  absolutely,  fully,  and 
perfectly  as  if  this  contract  had  never  been 
made,"— the  meaning  of  such  clauses  are  that 
such  agreement  is  void  only  at  the  election  of 
the  vendor  or  seller,  (the  party  of  the  first 
part,)  who  can  avoid  them  or  enforce  them,  at 
nis  own  option. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Reno  county ; 
L.  Houk,  Jud&re. 

Action  by  Thomas  Anderson  and  W.  L. 
Woodnutt  against  Mary  E.  and  C.  C. 
Chambers  to  enforce  a  contract  for  the 
sale  of  land.  Plaintiffs  had  judgment,  and 
defendants  bring  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J. : 

Thomas  J.  Anderson  and  W.  O.  Wood- 
nutt brought  their  action  against  MaryE. 
and  C.  C.  Chambers  to  recover  f 388.50, 
with  Interest,  from  Mrs.  Chambers,  as  a 
balance  due  upon  the  following  written 
contract:  "This  agreement, made  this  23d 
day  of  August,  in  the  year  1887,  between 
Thomas  J.  Anderson  and  YV.  L.  Woodnutt 


of  the  first  part,  and  Mrs.M.  E.  Chambers, 
of  Hutchinson,  county  of  Reno,  state  of 
Kansas,  of  the  second  part,  witneesetb, 
that  in  consideration  of  the  stipulations 
herein  contained,  aud  the  payments  to  bo 
made  as  hereinafter  specified,  the  first  par- 
ty agrees  to  sell  unto  the  second  party  lot 
one  hundred  thirty  -eight,  (188, )  block  eight, 
(8.)  in  Puterbaugh's  addition  to  South 
Hutchinson, county  of  Reno, state  of  Kan- 
sas, as  designated  by  the  recorded  map  of 
said  city,  for  -  the  sum  of  tive  hundred 
($500.00)  dollars,  with  Interest  at  the  rate 
of  ten  per  cent,  per  annum.  Payment 
has  been  made  and  received  of  one  hun- 
dred and  sixty-seven  dollars,  ($167.00,) 
and  the  remaining  principal,  with  the  ac- 
cruing Interest,  shall  be  paid  at  the  office 
of  the  first  party  in  two  payments,  at  the 
times  nnd  in  the  manner  following,  to 
wit:  1st  payment,  September  18,  1887. 
$166.66;  interest,  $8.33;  total,  $174.9». 
2nd  payment,  March  18tb,  1888,  $166.66; 
interest.  $16.66;  total,  $183.20.  And  the 
said  party,  in  consideration  of  the  said 
premises,  hereby  agrees  that  she  will 
make  punctual  payment  of  the  above 
suras,  as  each  of  the  same  respectively  be- 
comes due,  and  that  she  will  regularly 
and  seasonably  pay  all  such  taxes  and  as- 
sessments as  may  hereinafter  become  due 
on  said  premises.  In  case  the  second  [tar- 
ty, his  legal  representatives  or  assigns, 
shall  pay  the  several  sums  of  money  afore- 
said punctually,  and  at  the  times  above 
limited,  and  shall  strictly  and  literally  per- 
form all  and  singular  the  agreements 
and  stipulations  aforesaid  after  their  true 
tenor  and  intent,  strictly,  then  the  first 
party  will  cause  to  be  made  and  executed 
unto  the  said  second  party,  her  heirs  and 
assigns,  (upon  request  at  the  office  of  the 
first  party,  and  the  surrender  of  this  con- 
tract,) a  deed,  conveying  said  premises  in 
fee  simple,  with  the  ordinary  covenants  of 
warranty  as  to  incumbrance  existing 
against  said  premises  at  the  date  of  this 
contract.  And  It  is  hereby  agreed  and 
covenanted  by  the  parties  hereto  that 
time  and  punctuality  are  material  and  es- 
sential Ingredients  in  this  contract.  And. 
in  case  the  second  party  shall  fail  to  make 
the  payments  aforesaid,  and  each  of  them, 
punctually,  ano  upon  the  strict  terms  and 
times  above  limited,  and  likewise  to  per- 
form and  complete  all  and  each  of  the 
agreements  and  stipulations  aforesaid 
strictly  and  literally,  without  any  failure 
or  default,  then  this  contract,  so  far  as  it 
may  bind  said  first  party,  shall  become  ut- 
terly null  and  void,  and  all  rights  and  in- 
terests hereby  created  or  theu  existing  in 
favor  of  or  derived  from  the  first  party 
shall  utterly  cease  and  determine,  and  the 
rights  of  possession,  and  all  equitable  and 
legal  interests  in  the  premises  hereby  con- 
tracted, shall  revert  to  and  revest  in  said 
first  party  without  any  declaration  of  for- 
feiture, or  act  of  re-entrj,or  any  other  act. 
by  said  first  party  to  be  performed,  and 
without  any  right  of  said  second  party  of 
reclamation  or  compensation  for  moneys 
paid  or  services  performed,  as  absolutely, 
fully,  and  perfectly  as  if  this  contract  had 
never  been  made.  And  said  party  of  the 
first  part  shall  have  the  right,  immediate- 
ly upon  the  failure  of  the  party  of  the  sec- 
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ond  part  to  comply  with  the  stipulations 
of  this  contract,  to  enter  upon  the  land 
aforesaid,  and  take  immediate  possession 
thereof,  together  with  the  improvements 
and  appurtenances  thereunto  belonging. 
And  the  said  party  of  the  second  part  cov- 
enants* and  agrees  tnal  she  will  surrender 
to  the  said  party  of  the  first  part  the  said 
land  and  appurtenances,  and  no  court 
shall  relieve  the  party  of  the  second  part 
from  a  failure  to  comply  strictly  and  liter- 
ally with  this  con tr let.  And  it  is  further 
stipulated  that  no  assignment  of  the 
premises  shall  be  valid  unless  the  same 
shall  he  Indorsed  hereon,  and  that  no 
agreements  or  conditions  or  relations  be- 
tween the  second  party  and  her  assignee 
or  other  person  acquiring  title  or  interest 
from  or  through  her  shall  preclude  the  first 
party  from  the  right  to  convey  the  prem- 
ises to  said  second  party,  or  her  assigns, 
on  the  surrender  of  this  agreement,  and 
the  payment  of  the  unpaid  portion  of  the 
purchase  money  which  may  be  due  to  the 
first  party.  In  witness  whereof  said  par- 
ties have  hereunto  set  their  hands  the  day 
and  year  above  written.  [Signed]  Thos. 
J.  Anderson.  W.  L.  Woodnutt.  M.  E. 
Chambers."  And  in  their  petition  Ander- 
son and  Woodnutt  also  prayed  that  the 
said  contract  be  declared  an  equitable 
mortgage,  and  foreclosed;  that  the  prem- 
ises therein  described  be  sold,  and  the  pro- 
reeds  thereof  paid  in  satisfaction  of  the 
Judgment,  interest,  and  costs;  and  that 
plaintiffs  have  execution  against  Mrs. 
Chambers  for  any  balance  remaining  un- 
paid. Before  commencing  the  action,  the 
plaintiffs  executed  and  tendered  to  Mrs. 
Mary  E.  Chambers  their  warranty  deed 
for  the  premises  described  in  the  written 
contract, and  at  that  time  demanded  pay- 
ment of  the  balance  due  by  the  terms 
thereof.  This  Mrs.  Chambers  refused.  A 
demurrer  was  filed  to  the  petition,  alleging 
that  it  did  not  state  facts  sufficient  tocon- 
stitutc  a  cause  of  action  against  the  de- 
fendants, or  either  of  tbem.  This  demur- 
rer was  overruled,  and,  as  the  defendants 
elected  to  stand  thereon,  and  declined  to 
plead  further, the courtreudered  judgment 
for  the  plaintiffs  nud  against  the  defend- 
ant Mrs.  Mary  E.  Chambers  for  $414  and 
*8.10costs.  a  decree  was  entered  declaring 
the  Judgment  to  be  a  lien  upon  the  prem- 
ises described  in  the  contract*,  and  order- 
ing a  sale  of  the  premises  to  pay  the  name, 
and.  after  the  Male  thereof,  barring  the  de- 
fendants of  all  right,  title,  estate,  or  claim 
therein.  The  defendants  objected  to  the 
Judgment,  and  bring  the  case  here. 

McKinstry  &  Wise,  for  plaintiffs  In  error. 
G.  A.  Vandeveer,  for  defendants  in  error. 

HORTON,  C.  J.,  (after stating  the  facts.) 
The  contention  upon  the  part  of  Mary 
E.  Chambers  is  that,  under  the  provisions 
of  the  written  contract  signed  by  her,  she 
had  the  option  to  abandon  the  purchase 
at  any  time  upon  forfeiting  all  money 
paid  by  her  thereon;  that  thereby  the 
contract  became  wholly  void,  and  all  the 
parties  were  thereupon  released  there- 
from. It  Is  argued  in  her  interest  that 
the  written  contract  should  be  no  con- 
strued as  to  allow  ber  to  pay  out  and 


take  the  land,  if  she  desired  so  to  do,  ac- 
cording to  the  terms  thereof;  or,  by  re- 
fusing to  pay,  that  the  contract  permit- 
ted her  to  be  released  therefrom  upon  the 
surrender  of  the  property  and  forfeiting 
the  payments  made.  It  was  decided  in 
Bohart  v.  Investment  Co.,  49  Kan.  94,  30 
Pac.  Rep.  180,  upon-  a  written  contract 
containing  a  provision  similar  to  these 
now  under  consideration,  that  **  the  pro- 
vision in  the  contract  making  it  null  and 
void,  if  Bohart  made  default  in  the  pay- 
ment of  his  installments,  or  any  install- 
ment, was  for  the  benefit  of  the  in  vestment 
company.  The  company  could  have  in- 
sisted upon  this  provision,  and  had  the 
contract  annulled.  It  also  had  the  right 
or  option  to  declare  a  forfeiture  for  the 
nonpayment  of  the  installments,  or  any 
installment;  but  it  also  could  waive  that 
right.  A  waiver  of  the  right  to  declare 
a  forfeiture  for  nonpayment  at  a  specified 
time  is  not  a  rescission  of  the  contract. 
The  investment  company,  as  the  vendor, 
is  entitled  to  its  money  upon  the  contract, 
and  the  vendee  to  the  lots  therein  de- 
scribed." Barrett  v.  Dean,  21  Iowa,  423, 
and  Sigler  v.  Wick,  45  Iowa,  690  The  law 
as  declared  in  that  case  is  challenged  by 
the  attorneys  of  Mary  E.  and  C.  C.  Cham- 
bers, and  we  are  asked  to  re-examine  the 
question.  We  have  patiently  and  labori- 
ously complied  with  this  request,  but, 
after  such  examination,  we  must  reiterate 
what  was  then  said.  The  law  upon  the 
question  presented  is  well  settled.  In  Wll- 
coxson  v.  Stltt,  (Cal.  1884.)  4  Pac.  Rep. 
629,  It  was  held  that  "  where,  in  an  agree- 
ment for  the  sale  of  land,  the  parties  stip- 
ulate that, '  in  event  of  the  failure  to  com- 
ply with  the  terms  of  the  agreement,  the 
vendor  shall  be  released  from  all  obliga- 
tion to  convey,  and  the  vendee  shall  for- 
feit all  right  thereto,  and  the  agreement 
shall  be  void,'  the  meaning  of  such  clause 
1h  that  such  agreement  is  void  only  at  the 
election  of  the  vendor,  who  can  avoid  it 
or  enforce  it,  at  his  option. "  In  that  case 
the  vendor  agreed  to  sell  a  tract  of  land 
for  $18,480.  Of  this  sum  the  purchaser 
paid  one-half,  and  agreed  to  pay  the  re- 
maining one-half  on  or  before  the  21st.  of 
March,  1878,  together  with  Interest.  The 
actioii  was  brought  to  recover  the  sum 
last  mentioned  iu  the  contract,  with  in- 
terest, etc.  Can  field  v.  Westcott,  5  Cow. 
270,  was  an  action  of  covenant  on  ar- 
ticles of  agreement  under  seal  to  recover 
certain  installments  of  the  purchase 
money.  In  that  case  the  following  clause 
In  the  articles  came  under  consideration : 
"The said  Daniel  [the  defendant]  hereby 
agrees  that,  should  he  fail  in  performing 
any  part  of  the  above  covenants,  that 
this  contract  shall  become  void  and  of  no 
effect,  and  that  the  said  party  of  the  sec- 
ond part  [the  testator]  shall  and  may  re- 
enter and  take  possession  of  the  said 
premises,  without  hindrance  or  molesta- 
tion. "  The  court  said:  "The  provision 
that  this  agreement  should  be  void  was 
for  the  benefit  of  the  vendor.  On  the 
vendee's  default  the  vendor  might,  there- 
fore, consider  the  agreement  void  at  his 
own  election,  or  affirm  it,  and  bring  his 
action  on  the  covenants;  and  they  said 
this    bad  been  often  so  held  in  much 
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stronger  cases,— as,  where  the  provision 
In  the  articles  was  general  and  positive, 
tn  the  words  of  both  parties,  that,  if  the 
vendee  failed  to  perform,  the  contract 
shall  be  void."  Church  v.  Ay  res,  Id.  272, 
follows  the  last  case  cited,  and  the  court 
in  that  case  says :  *  It  Is  a  settled  prin- 
ciple that  a  party  in  whose  favor  a  provi- 
sion is  made  by  the  contract  may  waive  It, 
If  he  so  pleases."  See,  also,  Cartwrlght 
v.  Gardner,  5  Cusb.  2S1;  Mason  v.  Cald- 
well, 5  Oilman,  196;  Smith  v.  Mohu.  8?  Cal. 
489,  25  Pac.  Rep.  696;  1  Pom.  Eq.  Jnr.  8 
446,  and  cases  cited;  Dooley  v.  Watson,  1 
Gray,  414;  Hooker  v.  Pynchon,  8  Gray, 
650;  Dally  v.  Litchfield,  10  Mich.  29.  The 
law  is  similar  in  reference  to  conditions 
contained  in  leases.  Clark  v.  Jones,  1 
Denio,  518.  See  Dakln  v.  Cope.  2  Russ.  170; 
Dumpor's  Case,  1  Smith,  Lead.  Cas.  97, 
98;  Smith  v.  Miller,  (N.  J.  Sup.)  13  AtL 
Rep.  39;  Hay  v.  Gas  Co.,  (Pa.  Sup.)  20 
Atl.  Rep.  1065.  Tn  the  opinion  in  this  last 
case  the  court  says:  "No  case  has  been 
brought  to  our  notice  in  which  the  lessee 
was  allowed  to  take  advantagn  of  his 
wrong,  or  to  set  up  his  own  default,  to 
work  a  forfeiture  of  his  own  contract." 
See,  also,  Phillips  v.  Vandergrift,  (Pa. 
Sup.)  23  Atl.  Rep.  347;  Agerter  v.  Vander- 
grift, (Pa.  Sup.)  21  Atl.  Rep.  202;  Appeal 
of  Wills.  (Pa.  Sup.)  18  Atl.  Rep.  721. 

Under  the  authorities,  it  was  the  un- 
doubted intention  of  all  the  parties  to  the 
written  contract,  when  tbey  inserted  the 
clauses  permitting  the  contract  to  be  de- 
clared null  and  void  upon  default  of  Mary 
E.  Chambers,  to  provide  a  penalty  to  in- 
sure the  prompt  performauce  of  the  con- 
tract by  her.  If  tiie  refusal  of  Mrs.  Cham- 
bers to  perform  the  terms  of  the  con  tract 
prevents  an  action  from  being  maintained 
thereon  against  her,  the  agreement  leaves 
everything  In  her  own  hands.  It  allows 
her  to  defeat  or  make  the  contract  opera- 
tive, as  may  best  subserve  her  interest, 
without  any  discretion  on  the  part  of  the 
others.  It  makes  It  bindiug  on  the  seller, 
but  not  on  the  buyer.  But  this  is  not  the 
law.  The  provisions  In  the  contract  per- 
mitting it  to  be  regarded  null  and  void 
could  only  be  taken  advantage  of  at  the 
election  of  the  plaintiffs  below,  who  can 
avoid  It  or  enforce  It,  at  their  option. 
The  ca«3  of  Bradford  v.  Llmpus,  10  Iowa, 
35,  to  which  we  are  referred,  shows  that 
the  provisions  of  forfeiture  were  not  for 
the  benefit  of  the  grantor  or  seller  only. 
In  that  case  Bradford  sold  certain  land  to 
Llmpus  for  the  consideration  of  $4,600; 
f 1,700  cash,  and  the  remainder  was  repre- 
sented by  three  notes,  payable  as  follows: 
Two  of  them,  for  $1,000  each,  payable  In 
one  and  two  years,  and  the  other,  for 
$900,  payable  In  three  years;  and  upon 
the  payment  of  these  according  to  their 
tenor  Bradford  was  to  execute  and  de- 
liver a  good  deed  to  lands.  To  secure  the 
faithful  performauce  of  this  on  Bradford's 
part  he  gave  a  bond  for  $ 1,200,  condi- 
tioned ns  follows:  " That, If  Limpus  failed 
or  neglected  to  pay  the  notes,  or  either  of 
them,  and  especially  the  first  one,  accord- 
ing to  the  tenor  thereof,  time  being  of 
the  essence  of  the  contract,  then,  Bradford 
should  have  fall  power  to  enter  upon 
said  real  estate,  and  take  full  possession 


thereof;  and,  if  the  failure  to  pay  was  on 
the  first  note,  then  the  contract  should  be 
void,  and  said  Bradford  shall  tke  posses- 
sion of  the  premises,  and  refund  to  Lim- 
pus or  order  the  sum  of  91.200,  without 
interest,  out  of  the  $1,700  so  paid  in 
band;  $500  thereof  having  been  foi felted 
by  reason  of  said  failure  on  the  part  of 
Limpus  to  comply  with  the  terms  of  the 
contract."  As  Limpus  was  to  have  re- 
turned to  him  $1,200  If  he  failed  or  neg- 
lected to  pay  the  note  or  notes  described 
in  the  contract.  It  clearly  appears  that 
the  forfeiture  clause  placed  in  that  con- 
tract was  for  bis  benefit,  not  wholly  for 
the  benefit  of  Bradford.  That  case  Is 
different  from  this,  because  there  Is  no 
provision  in  the  contract  under  consid- 
eration requiring  any  money  to  be  re- 
funded to  Mrs.  Chambers.  The  forfeiture 
clauses  placed  In  this  contract  were 
wholly  for  the  benefit  of  the  parties  sell- 
ing the  real  estate,  and  these  clauses  may 
be  waived  by  them.  A  party  to  a  con- 
tract Ib  not  permitted  to  avoid  it  by  bis 
own  wrong.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  justices 
concurring. 

(61  Kan.  394) 

ROCK  ISLAND  LUMBER  &  MANUF'G  CO. 
*  t.  FAIRMOUNT  TOWN  CO. 

(Supreme  Court  of  Kansas.  May  6,  1883.)  ■ 
Vendor  and  Purchaser  — Remedies  or  Vendor 

ON  JNONPATMENT  OF  PURCHASE  MONET  —  SPE- 
CIFIC Performance— Pleadings. 

1.  In  all  civil  actions,  allegations  of  the 
execution  of  written  instruments,  and  of  the 
existence  of  a  corporation,  or  of  any  appoint- 
ment or  authority,  are  taken  as  true,  unless  a 
verified  denial  is  filed.   Section  108,  Civil  Code. 

2.  Every  material  allegation  of  the  petition, 
not  controverted  by  the  answer,  shall,  for  the 
purpose  of  the  action,  be  taken  as  true.  Sec- 
tion 128,  Civil  Code. 

3.  The  cases  of  Bohart  v.  Investment  Co., 
30  Pac.  Rep.  180,  49  Kan.  94,  and  Chambers 
v.  Anderson,  32  Pac.  Rep.  1098,  50  Kan.  — , 
(Just  decided,)  followed. 

4.  A  vendor  of  lands,  seeking  the  payment 
of  the  purchase  money,  may  maintain  an  ac- 
tion against  the  vendee  for  the  specific  perform- 
ance of  the  written  contract  of  sale  upon  the 
principle  of  mutuality  of  remedy. 

(Syllabus  by  the  Court) 

Error  from   district   court,  Sedgwick 
county;  C.  Reed,  Judge. 
Action  by  the  Fairmount  Town  Com- 

Sany  against  the  Rock  Island  Lumber  & 
[anufacturing  Company  for  a  specific  per- 
formance of  a  contract  for  the  sale  of  lots. 
Plaintiff  had  Judgment,  and  defendant 
brings  error.  Affirmed. 

Sankey  A  Campbell,  for  plaintiff  in  error. 
J.  V.  Daugherty,  for  defendant  in  error. 

HORTON,  C.  J.  On  January  15,  1887, 
the  Fairmount  Town  Company  agreed  to 
sell  to  the  Rock  Island  Lumber  &  Manu- 
facturing Company  six  lots  in  Fairmount 
addition  to  the  town  of  Iuka,  in  Pratt 
county.for  a  consideration  of  $1,250,  $416.- 
66  of  which  was  paid  on  execution  or  the 
agreement,  and  the  remainder  was  to  be 
paid  in  two  equal  installments, in  6  and  12 
months,  respectively,  with  10  per  cent.  in- 
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tereet  per  annum.  The  agreement  was  In 
writing,  dated  January  15, 1887,  and  was 
signed  as  follows:  "Fairmount  Town 
Company.  By  S.  H.  Mallory,  President. 
Rock  Island  Lumber  Company,  Party  of 
tbe  Second  Part."  It  contained,  among 
others,  the  following  clauses:  "And  in 
case  the  party  of  tbe  second  part  shall  fall 
to  make  tbe  payments  aforesaid  punctual- 
ly, and  in  accordance  with  the  strict  terms 
of  this  contract,  and  at  tbe  times  specified 
and  limited,  and  to  erect  or  cause  to  be 
erected  a  building  as  above  described  and 
contracted,  and  perform  and  complete  all 
the  stipulations  and  agreements  herein 
contained,  literally  and  strictly,  without 
failure  or  default,  then  this  contract,  as 
far  as  it  binds  the  party  of  tbe  first  part, 
shall  be  determined,  and  become  utterly 
null  and  void,  and  the  party  of  tbe  second 

gart  shall  forfeit  all  payments  made  by 
im  on  this  contract,  and  all  rights  and 
interests  hereby  created  in  favor  of  the  sec- 
ond party  shall  entirely  cease;  and  the 
right  of  possession  and  all  equitable  and 
legal  interests  In  tbe  premises  hereby 
created,  together  with  all  Improvements 
made,  shall  revert  and  revest  in  said  party 
of  tbe  first  part,  without  any  act  of  re- 
entry or  other  act  to  be  performed  by  the 
partjy  of  the  first  part;  the  party  of  the 
second  part  forfeiting  all  rights  to  tbe 
above  premises,  or  claims  for  Improve- 
ments made,  together  with  all  moneys 
paid."  The  lumber  and  manufacturing 
company  failed  to  pay  the  last  installment 
in  tbe  agreement,  falling  due  on  January 
13, 1888.  and  on  July  5,1889,  the  Fairmount 
Town  Company  brought  its  action  to  ob- 
tain a  decree  of  specific  performance  of  the 
written  contract,  aud  for  Judgment  against 
the  lumber  and  manufacturing  company 
for  $ 416.66,  with  interest,  being  the  unpaid 
balance  due  thereon.  To  this  petition  tbe 
defendant  demurred  upon  the  following 
grounds:  "(1)  There  is  a  defect  of  party 
defendant;  (2)  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of 
action;  (8)  the  petit  Ion  shows  no  cause  of 
action  against  the  defendant;  (4)  tbe 
court  has  no  Jurisdiction  of  the  subject  of 
the  action. "  The  court  sustained  the  de- 
murrer as  to  the  first  ground,  aud  over- 
ruled it  as  to  the  others.  Thereupon  the 
plaintiff  amended  his  petition  by  interline- 
ation.  adding  the  following:  "That  the 
defendant  executed  tbe  contract  sued  on 
in  this  action  by  signing  thereto  tbe  Rock 
Island  Lumber  Company,  and  that  the 
Rock  Island  Lumber  Company,  and  tbe 
Rock  Island  Lumber  &  Manufacturing 
Company  are  identical."  The  defendant 
excepted  to  tbe  overruling:  of  itsdemurrer, 
except  as  to  the  first  ground,  and  also  to 
permitting  plaintiff  to  amend  its  petition, 
and,  electing  to  stand  on  its  demurrer, 
Judgment  was,  at  tbe  request  of  the  plain- 
tiff, rendered  against  the  defendant,  and  it 
brings  the  case  to  this  court  for  review, 
alleging  various  errors  in  tbe  rulings  of 
the  court. 

The  trial  court  had  the  right  to  permit 
tbe  plaintiff  below  to  amend  its  petition. 
The  defendant,  having  refused  to  plead 
after  such  amendment,  and  after  its  de- 
murrer upon  tbe  other  grounds  stated 
therein  bad  been  overruled,  thereby  ad- 


mitted the  facts  set  forth  in  the  petition  as 
amended  to  be  true.  Sections  108, 128,  Civil 
Code.  But  it  is  claimed  tbat  the  mere 
name  of  tbe  "  Rock  Island  Lumber  Com- 
pany" as  party  of  tbe  second  part  was 
not  the  signing  by  tbe  corporation,  and 
that  the  corporation  was  notbouud  there- 
by. The  petition  alleged  tbat  tbe  "Rock 
Island  Lumber  &  Manufacturing  Com- 
pany" Is  "a  corporation  duly  chartered, 
organized,  and  existing  under  and  by  vir- 
tue of  the  lawsof  the  state  of  Illinois,  and, 
as  such,  doing  business  in  the  city  of  Wich- 
ita, and  otborcitles  and  townsln  tbe  state 
of  Kansas,  including  tbe  town  of  Iuka, 
Prattcounty ;  that  the  "Rock  Island-Lum- 
ber Company"  and  the  "Rock  Island  Lum- 
ber &  Manufacturing  Company"  are  iden- 
tical, and  that  tbe  "Rock  Island  Lumber 
&  Manufacturing  Company"  signed  the 
written  agreement  as  the  "Rock  Island 
Lumber  Company."  Upon  the  allegations 
of  the  petition  and  tbe  default  made  by 
tbe  Lumber  and  Manufacturing  Company 
Judgment  was  properly  rendered.  Sections 
108, 128,  Civil  Code.  The  face  of  the  instru- 
ment show*  that  it  had  been  executed  by 
tbe  "Rock  Island  Lumber  Company,"  as 
party  of  tbe  second  part,  and  the  petition 
alleged  that  the  "Rock  Island  Lumber  * 
Manufacturing  Company"  signed  its  name 
to  tbe  written  agreement  in  that  way. 
Heffnerv.  Brownell,  (Iowa,1887,)  81  N.  W. 
Rep.  947.  If  a  sufficient  answer  had  been 
filed,  some  of  the  questions  attempted  to 
be  raised  in  ibe  brief  concerning  the  signa- 
ture to  the  written  contract  by  the  "Rock 
Island  Lumber  &  Manufacturing  Com- 
pany," and  tbe  business  that  the  company 
was  authorized  to  carry  on,  might  have 
been  presented.  In  the  absence  of  any  an- 
swer, however,  these  matters  deserve  no 
further  reference. 

It  is  next  contended  that  the  contract 
at  tbe  time  this  suit  was  commenced  had 
"become  utterly  null  and  void,"  because 
tbe  *  Rock  Island  Lumber  &  Manufactur- 
ing Company"  failed  to  pay  its  last  in- 
stallment. It  is  argued  tbat,  as  the  lum- 
ber and  manufacturing  company  wasln 
default,  both  parties  were  thereupon  re- 
leased from  all  obligations  of  the  contract, 
and  that  no  action  could  be  maintained 
on  it;  therefore,  tbat  a  suit  for  specific 
performance  could  not  be  enforced  at  the 
instance  of  the  town  company.  Tbe  law 
is  well  settled.  Tbe  stipulations  in  the 
con  tract  quoted  were  inserted  for  the  bene- 
fit of  tbe  town  company,  tbe  party  of  the 
first  part,  the  seller  of  the  lots  described 
in  the  contract.  Tbe  lumber  and  manu- 
facturing company  cannot  take  advan- 
tage of  its  own  neglect  In  tbe  nonpayment 
of  the  purchase  money.  Under  the  con- 
tract tbe  town  company  bad  tbe  option 
to  avoid  or  enforce  its  terms;  therefore  it 
could,  if  it  so  elected,  maintain  this  action 
to  enforce  the  contract  and  recover  the  un- 
paid balance  of  tbe  purchase  money.  Bo- 
hart  v.  Investment  Co., 49  Kan.  94,  30  Poc. 
Rep.  180;  Wilcoxson  v.  Htltt,  65  Cal.  596.  4 
Pac.  Rep.  629.  This  question  was  carefully 
examined  in  the  case  of  Chambers  v.  An- 
derson, 32  Pac.  Rep.  1089,  (Just decided.)  In 
that  case  the  law  was  declared  to  be  "that 
the  forfeiture  clauses  placed  in  a  contract 
similar  to  this  were  for  tbe  benefit  of  tbe 
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parties  selling  tbe  real  estate,  but  that 
these  clauses  might  he  waived  by  them; 
that  a  party  to  a  contract  cannot  be  per- 
mitted to  avoid  it  by  his  own  wrong." 
See  authorities  there  cited.  A  vendor  ol 
lands  seeking  the  payment  of  the  pur- 
chase money  may  maintain  an  action 
against  tbe  vendee  for  the  specific  perform- 
ance of  tbe  written  contract  of  sale  upon 
the  principle  of  mutuality  of  remedy. 
Wat.  Spec.  Pert.  §§  14-16.  Upon  the  alle- 
gations of  tbe  petition,  the  town  company 
was  entitled  to  a  specific  performance  of 
tbe  contract  of  sale  upon  the  part  of  tbe 
Rock  Island  Lumber  &  Manufacturing 
Company.  The  Judgment  of  tbe  district 
court  will  be  affirmed.  All  tbe  Justices 
concurring. 


(51  Kan.  882) 

CODER  r.  STOTTS,  Sheriff. 
(Supreme  Court  of  Kansas.   May  6,  1893.) 

Chattel  Mortgages  —  Replevin  by  Mobtgagke 
against  Attaching  Officer— Evidence. 

1.  In  an  action  of  replevin  brought  against 
a  sheriff,  who  has  levied  on  a  portion  of  a  stock 
of  goods  under  an  attachment,  where  the  plain- 
tiff claims  under  a  mortgage  given  about  six 
months  previous  to  such  levy,  where  it  appears 
that  the  mortgagors  have  retained  possession 
of  the  entire  stock  of  mortgaged  merchandise, 
have  sold  in  the  ordinary  course  of  business 
therefrom,  and  have  purchased  large  quantities 
of  goods  to  replenish  the  stock,  and  all  this  has 
been  with  the  knowledge  of  the  mortgagee, 
and  without  objection  from  him,  held,  that  the 
plaintiff  must  identify  the  goods'  attached  by 
the  sheriff  as  being  those  included  in  such  chat- 
tel mortgage  before  he  can  recover  the  same  in 
replevin. 

2.  Before  secondary  evidence  of  the  con- 
tents of  an  invoice  of  a  stock  of  goods  which 
had  been  in  plaintiffs  possession  can  be  re- 
ceived, he  must,  at  least,  account  for  the  ab- 
sence of  the  original. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Graham  coun- 
ty;  Charles  W.  Smith.  Judge. 

Keplevln  by  S.  N.  Coder  against  D.  C. 
Stotts,  sheriff.  Defendant  had  Judgment, 
and  plaintiff  brings  error.  Affirmed. 

Harwi  &  Prewitt,  for  plaintiff  in  error. 
F.  D.  Turck  and  A.  H.  Ellis,  for  defendant 
in  error. 

ALLEN,  J.  This  action  was  brought 
by  S.  N.  Coder,  as  plaintiff,  to  recover  cer- 
tain merchandise  which  had  been  at- 
tached by  the  defendant,  as  sheriff,  under 
an  order  of  attachment  issued  in  a  suit 
brought  by  Patterson.  Thomas  &  Co.  vs. 
W.  J.  Bennett  &  Co.  The  petition  alleges 
that  the  goods  are  of  the  value  of  $8,000, 
and  plaintiff  claims  them  under  a  mort- 
gage for  $8,000,  dated  August  15,  1887, 
but  not  filed  in  the  register  or  deeds'  office 
until  February  17, 1888.  The  attachment 
was  issued  on  the  17th  day  of  February, 
1888,  and  tbe  sheriff's  return  shows  that 
$547  worth  of  goods  were  attached.  A 
demurrer  was  interposed  to  the  plain- 
tiff's evidence,  and  sustained  by  the  court. 
To  this  ruling  the  plaintiff  excepted,  and 
brings  the  case  here  for  review. 

The  plaintiff's  evidence  shows  that  this 


stock  of  goods  was  owned  by  him  until 
the  time  this  chattel  mortgage  was  given  ; 
that  be  then  sold  to  the  firm  of  W.J. 
Bennett  &  Co.,  composed  of  W.  J.  Bennett 
and  W.  Coder,  plaintiff's  brother,  and 
took  tbe  chattel  mortgage  under  which 
he  claims,  to  secure  $8,000  of  the  pur- 
chase price  of  the  goods.  Bennett  &  Co. 
took  possession  of  tbe  stock,  sold  goods 
in  the  usual  course  of  business  as  retail 
dealers,  and  purchased  others  with  which 
to  replenish  the  stock  from  time  to  time. 
There  is  no  evidence  In  the  case  from 
which  it  is  possible  to  identify  the  particu- 
lar goods  attached  by  the  sheriff  as  goods 
that  were  included  In  plaintiff's  mort- 
gage, and  plaintiff's  own  testimony 
shows  that  the  sales  were  made  with  bis 
consent,  and  that  be  knew  of  purchases 
being  made  at  various  times.  In  fact,  the 
very  bill  of  goods  for  which  Patterson, 
Thomas  &  Co.  brought  suit  was  first  sold 
to  the  plaintiff  himself  before  he -sold  out 
the  stock  to  Bennett  &  Co.,  but  under  a 
subsequent  arrangement  the  goods  were 
turned  over  to  Bennett  &  Co.  It  is 
claimed  by  counsel  for  the  plaintiff  that 
he  was  In  possession  of  the  entire  stock  at 
the  time  the  attachment  was  levied, 
through  his  agent,  Green.  While  the  plain- 
tiff used  language  In  bis  testimony  which 
might  bear  the  construction  claimed  by 
bis  counsel,  we  are  entirely  satisfied  from 
all  his  testimony  that  no  change  took 
place  in  the  possession  of  tbe  goods,  and 
that  Bennett  &  Co.  were  at  that  time  still 
conducting  the  business  In  the  same  man- 
ner as  heretofore.  We  think  there  was 
no  identification  of  the  property,  and  for 
that  reason  tbe  plaintiff's  proof  was 
fatally  deficient. 

Exceptions  were  taken  to  tbe  ruling  of 
the  court  in  excluding  the  testimony  of 
tbe  witness  Green  as  to  what  a  certain  in- 
voice showed  as  to  the  amount  of  goods 
in  the  stock.  No  proper  foundation  was 
laid  for  the  introduction  of  secondary  evi- 
dence as  to  tbe  contents  of  the  Invoice; 
and  we  are  unable  to  perceive,  from  the 
record  presented,  that  the  invoice  itself 
would  have  been  competent,  as  It  was 
taken  some  time  after  the  levy  of  the  at- 
tachment. The  witness  Green  was  asked 
to  state  the  amount  of  the  invoice.  Such 
a  statement,  if  made,  could  have  throws 
no  light  on  the  question  of  identity. 

Plaintiff  complains  of  the  admission  in 
evidence  of  the  attachment  and  summons 
in  the  case  of  Patterson,  Thomas  &  Co. 
vs.  Bennett  &.  Co.,  in  connection  witb  the 
cross  examination  of  the  defendant,  who 
was  called  as  a  witness  by  tbe  plaintiff. 
While  it  is  true  that  these  papers  were  re- 
ceived in  evidence  in  advance  of  what 
would  appear  to  be  strictly  tbe  regular 
order,  they  were  competent  and  proper 
evidence,  and  we  cannot  say  that  the 
court  abused  its  discretion-  in  permitting 
them  to  be  read  at  that  time.  Questions 
as  to  the  order  of  the  introduction  of  testi- 
mony are  largely  within  the  discretion  of 
the  trial  court.  On  the  whole  record, 
we  are  satisfied  that  the  judgment  of  the 
trial  court  was  right,  and  it  will  be 
affirmed.   AH  the  Justices  concurring. 
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(51  Kan.  ' 381)   • 

LEO  BOLD  et  al.  t.  OTTAWA  COUNTY 
BANK. 

(Supreme  Court  of  Kansas.   May  6,  1803.) 
Record  ox  Appeal— Review. 
A  party  desiriuK  this  court  to  review 
errors,  based  on  the  testimony  on  a  case  made 
must  incorporate  in  the  case  itself  a  statement 
that  it  contains  all  the  testimony  introduced 
on  the  trial. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Ottawa  couu- 
ty;  M.  B.  Nicholson,  Judge. 

Action  by  the  Ottawa  County  Bank 
against  C.  H.  Leo  bold  and  others.  Judg- 
ment tor  plaintiff.  Defendants  bring  er- 
ror. Affirmed. 

C.  F.  Mead,  tor  plaintiffs  in  error.  Rees 
&  Tomlinson,  for  defendant  In  error. 

ALLEN,  J.  The  only  errors  claimed  by 
plaintiffs  in  error  which  they  seek  to  hare 
this  court  consider  are  based  on  the  testi- 
mony Introduced  on  the  trial  of  the  action. 
A  case  made  is  attached  to  the  petition  in 
error,  which  contains  no  statement  to  the 
effect  that  it  includes  all  the  evidence, 
though  the  certificate  of  the  trial  Judge 
who  settled  thecase contains  such  a  state- 
ment. Within  the  oft-repeated  decisions 
of  this  court,  this  is  insufficient  to  present 
the  questions  sought  to  be  raised  in  this 
court.  State  v.  Board  of  Com'rs  of  Har- 
per Co.,  43  Kan.  195,  23  Pac.  Rep.  101 ;  Hill 
v.  Bank,  42  Kan.  364,  22  Pac.  Rep.  324: 
Insurance  Co.  v.  Hogue,  41  Kan.  524.  21 
Pac.  Rep.  641;  Eddy  v.  Weaver,  37  Kan. 
540, 15  Pac.  Rep.  492.  Judgment  affirmed. 
All  the  Justices  concurring. 


(51  Kan.  870) 

FRICK  CO.  v.  WESTERN  STAR  MILLING 

CO. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Salb  of  Mortgaged  Propertt  —  Consent  op 
Mortgagee— Evi  uexce. 

1.  A  mortgagor  of  a  chattel  may  make  a 
valid  sale  of  the  mortgaged  property  with  the 
mortgagee's  oral  consent.  In  such  a  case  a 
sale  by  the  mortgagor  passes  the  title  to  a  pur- 
chaser in  good  faith. 

2.  In  an  action  concerning  the  sale  of  mort- 
gaged personal  property  by  the  mortgagor,  it  is 
competent  to  introduce  evidence,  after  a  mort- 
gage has  been  executed  and  delivered,  that  the 
mortgagee  orally  authorized  the  mortgagor  to 
make  sales  of  the  mortgaged  property.  Such 
evidence  does  not  contradict  or  vary  the  terms 
of  the  written  mortgage  with  reference  to  the 
disposition  of  the  property,  but  tends  to  show 
that  after  the  mortgage  was  delivered  the  mort- 
gagor had  authority  from  the  mortgagee  to  act 
as  agent  in  making  sales  of  the  mortgaged 
property. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Saline  county; 
R.  F.  Thompson,  Judge. 

Action  by  the  Frlck  Company,  a  corpo- 
ration, against  the  Western  Star  Milling 
Company,  for  the  conversion  of  a  quanti- 
ty of  wheat.  Defendant  had  Judgment, 
and  plaintiff  brings  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

This  was  an  action  brought  by  the 


Frick  Company  against  the  Western  Star 
Milling  Company  for  the  conversion,  In 
September  and  October,  1888,  of  570  bushels 
of  wheat,  valued  at  $500,  which  the  Frick 
Company  claimed  under  a  chattel  mort- 
gage dated  the  9tb  of  November,  1887,  and 
executed  to  the  Frick  Company  by  Andrew 
Bacbofer.  The  chattel  mortgage  embraced 
thetwo-thirds  interest  of  77 acres  of  grow- 
ing wheut  on  the  farm  of  S.  P.  Riuquest, 
in  the  county  of  Saline,  in  this  state, 
which  Bachofer  bad  rented.  The  mort- 
gage contained  the  following  provision: 
"The  wheat  is  to  be  placed  in  Garner  sub- 
ject to  the  order  of  Frick  Company,  of 
Waynesboro,  Pa.,  and  not  to  be  disposed 
of  without  their  Consent,  unless  the  past- 
due  notes  are  first  paid  in  full. "  Trial  be- 
fore the  court,  a  Jury  having  been  waived. 
The  court  made  the  following  findings  of 
fact:  "First.  That  immediately  after  the 
execution  of  tbe  chattel  mortgage  de- 
scribed in  tbe  plaintiff's  petition  in  the 
above-entitled  action,  it  was  agreed  by 
and  between  tbe  mortgagor,  Andrew 
Bachofer, and  tbe  agent  of  the  mortgagee, 
with  whom  tbe  said  mortgage  was  exe- 
cuted for  the  company,  that  the  mort- 
gagor should  sell  tbe  wheat  described  in 
the  mortgage  at  the  place  where  he  could 
do  so  at  the  best  advantage,  and, from  the 
proceeds  of  such  sale,  he  should  pay  the 
expenses  of  harvesting  and  threshing  said 
wheat,  and  use  what  was  necessary  for. 
the  support  of  his  family  to  tbe  time  of 
such  sale.  Second.  That  said  mortgagor 
harvested  said  wheat  and  threshed  the 
same  during  the  month  of  August,  1888, 
and  put  the  same  in  a  bin  upon  the  place 
where  the  wheat  was  raised,  with  the  one- 
third  of  the  crop  which  belonged  to  the 
owner  of  the  land  upon  which  it  was 
raised,  said  wheat  having  been  raised  up- 
on rented  land.  Third.  That  on  or  about 
the  1st  day  ot  August,  1888,  the  mortgagees 
sent  said  mortgage  and  the  notes  therein 
described  to  Garver  &  Bond,  attorneys  at 
law,  located  in  the  city  of  Salina,  Saline 
county,  Kansas,  for  collection.  Fourth. 
That  upon  the  day  said  wheat  was 
threshed,  Garver  &  Bond  sent  one  James 
Chase  to  the  place  where  said  wheat  was 
so  being  threshed,  to  look  after  tbe  same; 
and  said  mortgagor  then  stated  to  Mr. 
Chase  that  he  would  turn  over  to  the 
mortgagees  said  wheat,  or  pay  tbe  debt 
thereby  secured,  in  a  short  time.  Fifth. 
That  within  a  low  days  after  said  wheat 
was  threshed,  the  mortgagor  called  at  the 
office  of  Garver  &  Bond,  and  Mr.  Oarver 
then  stated  to  him  that  he  thought  said 
wbeat  had  better  be  stored  for  a  while, 
for  the  reason  that  the  price,  he  thought, 
would  be  greater  than  it  was  at  that 
time;  but  said  mortgagor  did  not  under- 
stand the  statement  so  made  to  him. 
Sixth.  That  during  the  months  of  Septem- 
ber and  October,  1888,  the  said  mortgagor 
sold  to  said  defendant  434  bushels  of  wheat, 
then  of  tbe  value  of  $384.  Seventh.  That 
tbe  wheat  so  purchased  by  defendant  was 
Immediately  mixed  with  a  large  quantity 
of  other  wheat  In  its  elevator,  and  soon 
after  such  sale  said  plaintiff  demanded  of 
defendant  said  wheat,  or  the  value  there- 
of, and  defendant  refused  to  pay  for  said 
wheat,  or  to  tnrn  the  same  over  to  plain- 
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tiff. "  And.  thereon  the  court  made  the  f  ol- 
lowlng  conclusions  of  law:  "First.  That 
the  plaintiff  is  not  entitled  to  recover  of 
defendant  the  value  of  the  wheat  so  par- 
chased  by  it.  Second.  That  the  defendant 
should  recover  of  and  from  the  plaintiff  its 
coats  expended  iu  this  action."  Judg- 
ment was  entered  for  the  milling  company 
against  the  Frick  Company.  The  Frick 
Company  excepted,  and  brings  the  case 
here. 

Garver  &  Bond, for  plaintiff  in  error.  C. 
A.  Hiller  and  Hutchinson  &  Banks,  for  de- 
fendant In  error. 

HORTON,  C.  J.,  (after  stating  thefacta.) 
This  was  an  action  In  the  court  below  to 
recover  damages  for  the  conversion  of  a 
certain  quantity  of  wheat  upon  which  the 
Frick  Company  held  a  mortgage  from  An- 
drew Bachofer.  The  mortgage  was  dated 
November  9,  1887,  and  covered  Bacbofer's 
two-thirds  interest  in  77  acres  of  growing 
wheat, in  Saline  county,  to  secure  the  pay- 
ment of  an  indebtedness  from  Bachofer  to 
the  company.  The  mortgage  waa  filed 
for  record  on  November  12, 1887.  In  Au- 
gust, 1888,  the  wheat  was  threshed,  and, 
in  September  and  October  following, 
Bachofer  sold  and  delivered  434  bushels  to 
the  Western  Milling  Company.  Thewheat 
was  of  the  value  of  $384.  On  demand,  the 
milling  company  refused  to  account  to  the 
Frick  Company  for  the  wheut.or  any  part 
of  it.  It  appears  from  the  evidence  and 
findings  of  fact  that  the  milling  company 
bought  the  wheat  of  Bachofer,  paid  for  it, 
and  immediately  mixed  the  same  with 
other  wheatof  the  company  in  its  elevator 
at  Salina.  The  contention  of  the  Frick 
Company  is  thBt  the  sale  of  the  wheat  by 
Bachofer  to  the  milling  company  was  con- 
trary to  the  provisions  of  the  chattel 
mortgage,  and  without:  the  knowledge  or 
consent  of  the  Frick  Company.  If,  after 
the  mortgage  to  the  Frick  Company  waa 
made,  that  company  orally  authorized 
Bachofer,  the  mortgagor,  to  sell  the 
wheat,  a  sale  of  the  latter  would  convey  a 
good  title  to  the  purchaser,  the  milling 
company.  Whether  the  Frick  Company 
gave  Bachofer,  the  mortgagor,  authority 
to  sell  the  wheat  described  in  the  mort- 
gage was  a  question  of  fact  for  the  trial 
court ;  and  there  was  competent  evidence 
In  the  case  which  would  justify  the  find- 
ings of  this  fact  In  favor  of  the  milling 
company.  The  authorities  are  that  a 
mortgagor  may  make  a  valid  sale  of  the 
mortgaged  property  with  the  mort- 
gagee's oral  consent.  Jones,  Chat.  Mortg. 
§  456;  Pratt  v.  Maynard,  116  Mass.  888; 
Brandt  v.  Daniels,  45  111.468.  In  Frank- 
houser  v.  Ellett,  22  Kan.  127,  Brewer,  J., 
speaking  for  the  court,  said:  "We  think 
the  rule  to  be  that  where  a  mortgage  is 
given  upon  a  stock  of  goods,  and,  by 
agreement  outside  the  mortgage,  the 
mortgagor  is  permitted  to  continue  the 
business,  and  dispose  of  the  goods  in  the 
ordinary  way,  and  use  some  portion  of 
the  proceeds  in  the  support  of  hiB  family, 
the  transaction  will  be  upheld  or  con- 
demned according  as  it  Is  entered  into  and 
carried  out  in  good  faith,  or  not.  The 
mortgagor,  if  he  may  keep  the  possession, 


may  as  well  make  the  sales  as  a  stranger. 
He  acts  in  that  respect  as  a  quasi  agent, 
at  least,  of  the  mortgagee. " 

Theclalmthat  tbecourt should  havesos- 
talned  the  objection  to  the  Introduction  of 
the  evidence  with  reference  to  the  disposi- 
tion of  the  wheat  at  the  time  the  mortgage 
was  executed  is  not  tenable,  because  it 
clearly  appears  that  the  evidence  relied  up- 
on by  the  trial  court  concerned  the  state- 
ments of  the  parties  after  the  mortgage  was 
executed.  This  oral  evidence  was  not  re- 
ceived to  contradict  the  written  mortgage, 
but  to  establish  the  authority  of  Bachofer 
from  the  Frick  Company  to  sell  thewheat. 
The  other  claim,  that  the  oral  authority 
from  the  Frick  Company  to  Bachofer  to 
sell  the  wheat  wus  revoked  prior  to  the 
purchase  by  the  millingcompany.is  found* 
ed  upon  conflicting  evidence.  The  trial 
court  settled  this  question  of  fact  in  favor 
of  the  milling  company.  When  James 
Chase,  as  agent  for  the  Frick  Company, 
went  where  the  wheat  was  being  threshed, 
to  look  after  it,  he  should  have  taken  pos- 
session thereof,  or  madecomplete  arrange- 
ments to  have  the  wheat  stored  for  bis 
company.  He  should  not  have  accepted 
the  statement  of  Bachofer,  the  mortgagor, 
if  he  desired  to  protect  bis  company,  that 
he  would  turn  over  the  wheat,  or  pay  the 
debt  In  a  short  time.  The  judgment  of 
the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 


(61  Kan.  S7«) 
CITY  OF  ESKREDGE  v.  LEWIS. 
(Supreme  Court  of  Kansas.  May  6,  1883.) 
Appeal— Review  —  Pbksomptions  —  Action  job 
Personal   Injuries  —  Pleadings  —  Harm lsss 
Ekbob. 

1.  Where  the  record  is  silent  as  to  the  time 
of  filing  a  motion  for  a  new  trial  that  has  been 
overruled,  and  the  reasons  for  overruling  the 
same  are  not  stated,  the  supreme  court  will 
presume,  for  the  purpose  of  upholding  the  judg- 
ment of  the  trial  court,  that  the  motion  was 
not  made  and  filed  in  due  time. 

2.  An  action  was  brought  by  a  married 
woman  against  a  city  to  recover  for  personal 
injuries  resulting  from  a  defective  sidewalk, 
and  her  husband  was  joined  with  her  as  plain- 
tiff, who  sought  to  recover  for  the  loss  of  serv- 
ices of  the  wife.  Held,  that  the  wife  suffered 
a  loss  from  the  injuries  sustained  which  was 
personal  to  herself,  and  that  a  demurrer  to  the 
petition,  because  of  misjoinder,  was  well  taken: 
nut  hdd,  further,  that  the  dismissal  of  the  hus- 
band from  the  case  before  its  submission  cured 
the  error  committed  in  overruling  the  demur- 
rer. , 

3.  The  allegations  of  the  petition  examined, 
and  hdd  to  be  suflicient  to  constitute  a  cause  of 
action. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wabaunsee 
county;  Mnlcolm  Nicolson.  Judge. 

Action  for  personal  Inluries  by  Betty 
Lewis  against  the  city  of  Eskridge.  Plain- 
tiff bad  judgment,  and  defendant  brings 
error.  Affirmed. 

J.  J.  Mitchell,  for  plaintiff  In  error.  E. 
H.  Sanford,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  action  lor 
personal  injuries  resulting  from  a  defective 
sidewalk,  in  which  Betty  Lewis  recovered 
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from  the  city  of  Eak ridge  a  judgment  for 
9600.  The  city  asked  fur  a  new  trial,  and 
baaed  ite  motion  on  numerous  rulings  said 
to  be  erroneous,  which  were  made  in  the 
course  of  the  trial,  but  the  motion  was  de- 
nied. The  defendant  in  error  challenges 
our  right  to  review  these  rulings,  for  the 
reason  that  the  motion  for  a  new  trial 
was  not  made  within  the  time  prescribed 
by  the  Code.  We  find  that  the  record  falls 
to  affirmatively  show  when  the  motion  for 
a  new  trial  was  made,  and  no  reasons  for 
the  refusal  of  the  new  trial  are  stated.  It 
may  have  been  refused  because  it  was  not 
made  within  the  required  time.  Where 
the  record  is  silent  as  to  the  time  of  filing 
a  motion  which  is  overruled,  and  the  rea- 
sons for  overruling  the  same  are  not  stat- 
ed, we  must  presume,  for  the  purpose  of 
upholding  the  Judgment  of  the  court,  that 
it  was  not  made  and  filed  in  due  time. 
Nesbit  v.  Hines.  17  Kan.  316;  Lucas  v. 
Sturr,  21  Kan..  480;  Hover  v.  Tenney,  27 
Kan.  138:  Railway  Co.  v.  Johnson,  47 
Kan.  351.  27  Pac.  Rep.  980.  The  failure  to 
file  a  motion  for  a  new  trial  must  be  re- 
garded  as  a  waiver  of  any  errors  that  may 
have  been  committed  during  the  progress 
of  the  trial,  and  hence  none  of  these  are 
before  us  forconslderation.  Theonly  mat- 
ter presented  for  review  Is  the  sufficiency 
of  the  petition  which  was  attacked  by  a 
demurrer. 

It  is  first  urged  that  the  corporate  exist- 
ence of  the  plaintiff  in  error  is  not  Huffl- 
clently  set  forth.  In  connection  with  a 
statement  as  to  the  existence  of  certain 
streets  in  the  city  of  Eekridge,  it  is  stated 
that  they  have  been  open  and  in  public 
use  "ever  since  the  organisation  of  said 
city,  in  August,  A.  D.  1887,  as  a  city  of  the 
third  class. "  In  another  portion  of  the  pe- 
tition it  is  alleged  that  the  defective  walk 
was  "negligently  suffered  to  remain  ever 
since  the  organization  of  said  city  as  afore- 
said until  the  day  before  the  last  general 
election. "  In  still  other  parts  of  said  pe- 
tition it  is  described  as  "said  city,"  and  it 
appears  that  the  date  of  said  organiza- 
tion was  prior  to  the  time  when  the  de- 
fendant in  error  suffered  the  injury  of 
which  she  complains.  We  think  the  peti- 
tion sufficiently  stated  the  organisation 
and  corporate  existence  of  the  plaintiff  in 
error. 

Another  objection  to  the  petition  is  that 
thero  was  a  misjoinder  of  parties  and 
causes  of  action.  It  appears  that  Moses 
Lewis  was  joined  with  his  wife  in  bringing 
the  action,  and  in  claiming  damages  for 
loss  of  services,  etc.,  resulting  from  the  in- 
juries suffered  by  his  wife.  On  this  ground 
the  demurrer  was  well  taken,  and,  if  it  bad 
not  been  cured  by  subsequent  proceedings, 
would  require  a  reversal.  The  wife  suf- 
fered a  loss  from  the  injuries,  which  was 
personal  to  herself,  and  for  which  she  alone 
could  recover.  City  of  Wyandotte  v. 
Agan.  37  Kan.  528,  15  Pac.  Rep.  529.  The 
loss  of  the  husband,  If  he  suffered  any,  was 
separate  and  distinct  from  that  sustained 
by  the  wife,  and  hence  there  was  an  im- 
proper joinder.  This  error  was  cured, 
however,  in  the  early  part  of  the  trial,  by 
the  dismissal  of  the  husband  from  the 
case.  The  inquiry  thereafter  related  solely 
to  the  injuries  suffered  by  Betty  Lewis, 
v.32p.no.l5— 70 


and  only  for  her  Injuries  and  loss  were 
damages  given. 

The  final  objection  to  the  petition  Is  that 
It  falls  to  state  facts  showing  negligence 
on  the  part  of  the  city.  An  examination 
of  the  averments  satisfies  us  that  they 
are  sufficient  to  withstand  a  demurrer. 
In  substance  It  is  alleged  that  a  piece  of 
sidewalk  on  a  public  street  of  the  city  was 
built  in  such  a  negligent  manner  that, 
when  a  person  stepped  on  the  outside  of 
the  walk,  it  would  tip  up,  and  throw  the 
pedestrian  to  the  ground;  and  that,  while 
the  defendant  in  error  was  passing  over 
the  defective  walk,  without  negligence  on 
her  part,  she  was  thrown  to  the  ground, 
and  seriously  injured.  Enough  is  stated 
to  show  that  the  walk  was  dangerous, 
and  that  the  injury  resulted  from  the  de- 
fect. It  Is  said  that  tbeclty  must  have  no- 
tice or  knowledge  of  the  defect  before  a 
liability  arises  from  resulting  injuries.  It 
is  true  that  the  petition  should  allege  ei- 
ther that  the  city  had  notice  of  the  defect 
which  caused  the  injury,  or  allege  facts 
from  which  knowledge  or  notice  can  be 
reasonably  inferred.  In  the  petition  it 
was  stated  that  the  walk  in  question  was 
negligently  constructed, and  that  the  city, 
well  knowing  the  premises,  had  negli- 
gently permitted  it  to  remain  in  a  defective 
condition  until  after  the  injury  occurred. 
Dnder  these  allegations  the  city  was 
chargeable  with  notice  of  the  improper 
condition  of  the  walk  from  tho  time  of  its 
construction  until  after  the  injury  was 
sustaiued.  It  was  not  necessary,  as  plain- 
tiff in  error  contends,  that  the  plaintiff 
should  negative  contributory  negligence  in 
her  petition.  She  does  state  that  the  In- 
Jury  occurred  without  negligence  on  her 
part;  and,  if  this  statement  had  been 
omitted,  it  would  not  have  been  fatal,  as 
contributory  negligence  is  a  matter  of  de- 
fense. Railway  Co.  v.  Pointer,  14  Kan. 37; 
Railway  Co.  v.  Phlllibert,  25  Kan.  583.  The 
record  presents  no  error  upon  which  to 
base  a  reversal,  and  hence  the  Judgment 
of  the  court  will  be  affirmed.  All  the  jus- 
tices concurring. 


(61  Kan.  504) 

KING  v.  HYATT. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Ejectment — Pleadings — Supplemental  Petition 
— Evidence — Tenancy  in  Common— Action  bt 
Onb  Cotbnant. 

1.  The  district  court  has  power  to  permit 
a  supplemental  petition  to  be  filed  on  notice, 
and  on  such  terms  as  to  costs  as  the  court  may 
prescribe,  and,  where  a  plaintiff  is  permitted 
to  file  a  supplemental  petition  during  the  trial 
without  previous  notice,  if  the  defendant  only 
objects  to  the  filing  on  grounds  other  than  want 
of  notice,  and  proceeds  with  the  trial  without 
making  any  application  for  delay,  he  cannot 
afterwards  complain  of  want  of  notice. 

2.  Where  parents  and  their  children  unite 
in  a  deed  conveying  lands  belonging  to  the  es- 
tate of  a  deceased  member  of  the  family,  a 
statment  that  the  persons  so  joining  in  the 
deed  are  heirs  of  the  decedent  is  admissible 
as  evidence  of  the  identity  of  a  sister  of  the 
decedent  joining  in  the  conveyance  as  an  heir 
under  a  surname  different  from  her  maiden 
name. 

3.  Where  the  owner  of  an  undivided  one- 
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fourth  interest  id  a  tract  of  land,  acting  solely 
for  himself,  sues  to  recorer  the  whole  tract 
from  a  person  in  possession  under  an"  adverse 
title,  and  where  it  appears  that  the  plaintiff 
and  the  holder  of  the  other  three-fourths  have 
no  community  of  interest,  and  do  not  recognize 
each  others'  titles,  held,  that  the  plaintiff  can 
only  recover  possession  of  his  own  share  in  an 
action  of  ejectment. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Atchison 
county;  Robert  M.  Eaton,  Judge. 

Ejectment  by  Thaddeua  Hyatt  against 
Samuel  O.  King.  Plaintiff  had  judgment, 
and  defendant  brings  error.  Modified. 

H.  Elli8ton  and  Seneca  Heath,  for  plain- 
tiff In  error.  JL.  F.  Bird,  for  defendant  in 
error. 

ALLEN,  J.  This  was  an  action  of  eject- 
ment, brought  by  defendant  in  error, 
Hyatt,  to  recover  possession  of  16%  acres 
of  land  near  Atchison.  The  plaintiff  cvas 
adjudged  to  be  the  owner  of  an  undivided 
one-fourth  interest  in  the  laud,  and  was 
given  judgment  for  the  possession  of  the 
whole  tract.  Very  numerous  assignments 
of  error  are  made  and  discussed  by  the 
plaintiff  in  error.  We  shall  notice  only 
such  as  appear  tons  worthy  of  mention. 
Plaintiff  in  error  was  in  possession  of  the 
land  under  a  tax  deed  dated  September  18, 
1885.  issued  to  R.  L.  Pease,  and  quitclaim 
deed  from  Pease  to  him ;  also  a  quitclaim 
deed  from  George  T.  Challis,  dated  No- 
vember 2D.  1882.  Hyatt  claimed  title  de- 
rived through  a  chain  of  conveyancesfrora 
the  heirs  of  William  C.  Nutt,  who  held  the 
land  under  patent  from  the  United  States. 
William  C.  Nutt  died,  leaving  four  heirs, 
who  conveyed  the  S.  #  of  the  S.  E.  %,  sec- 
tion 35,  township  5,  range  20,  Atchison 
county,  Kan.,  in  which  the  tract  in  con- 
troversy is  included,  to  James  A.  Headley 
and  Joseph  P.  Carr,  on  the  28th  day  of 
April,  185X,  but.  this  deed  was  void  as  to 
the  interest  of  Olivia  D.  Nutt,  who  at 
that  time  was  a  minor.  The  deed  pur- 
ports to  have  been  executed  by  M.  E. 
Nutt,  as  her  guardian,  and  he  is  not 
shown  to  have  had  any  authority  to  con- 
vey her  interest  in  the  land.  A  sheriff's 
deed  founded  on  a  void  judgment  against 
Headley  and  Carr,  which  was  afterwards 
set  aside  by  the  court,  was  executed  to 
L.  C.  Challis,  ami  plaintiff's  title  was 
derived  through Intermediateconveyances 
from  Challis.  This  title,  however,  was 
fortified  by  a  quitclaim  deed  from  the 
heirs  of  William  C.  Nutt  to  Albert  G. 
Smith,  dated  August  28, 1871.  This  deed 
was  executed  by  Harry  Lee  and  Olivia  D. 
Lee,  together  with  the  same  persons  who 
joined  in  the  first  deed  as  heirs  of  William 
C.  Nutt,  except  Olivia  l>.  Nutt,  by  her 
guardian,  and  this  later  deed  designates 
the  grantors  as  heirs  of  William  C.  Nutt. 
Whatever  title  was  conveyed  by  this  deed 
passed  through  intermediateconveyances, 
or  by  reason  of  the  covenants  of  war- 
ranty contained  in  former  deeds,  to  Hyatt, 
but  the  plaintiff  it  is  not  shown  to  have 
acquired  the  title  which  passed  to  Headley 
and  Carr  by  virtue  of  the  first  deed  exe- 
cuted by  the  Nutt  heirs.  So  far  as  the 
record  shows,  three-sixteenths  of  that 
title  was  conveyed  by  Headley  and  Carr 


to  Samuel  Lord,  Jr.,  and  the  balance  to 
James  Headley. 

Plaintiff  in  error  contends  that  tbe 
court  erred  in  permitting  record  copies  of 
various  deeds  to  be  admitted  in  evidence, 
for  the  reason  that  there  was  not  a  suffi- 
cient showing  that  the  originals  were  not 
in  plaintiff's  possession,  or  under  his  con- 
trol. We  think,  however,  there  was  suffi- 
cient testimony  to  warrant  the  court  in 
receiving  them.  We  think,  also,  that  the 
records  of  the  probate  court,  including 
the  affidavit  of  Smith,  were  admissible, 
being  records  required  to  be  kept  by  law. 

Plaintiff  iu  error  criticises  at  length  the 
descriptions  in  the  various  deeds  included 
In  the  plaintiff's  chain  of  title,  and  con- 
tends that  they  are  void  for  uncertainty. 
We  think,  however,  when  taken  in  con- 
nection with  all  the  facts  shown  in  tbe 
case,  it  is  clear  that  they  refer  to  tbe  land 
in  controversy,  and  are  not  void.  It  ap- 
pears that  on  the  trial  plaintiff  asked 
leave  of  court  and  was  permitted  to  file 
a  supplemental  petition,  setting  up  an 
after-acquired  title.  Defendant  objected 
at  the  time,  but  made  no  point  of  the 
want  of  notice  of  the  application.  The 
defendant  strenuously  contended  that  it 
was  error  for  the  court  to  permit  this  to 
be  done.  Section  144  of  the  Code  express- 
ly authorizes  this  procedure,  and  no  claim 
is  made  that  the  issues  were  so  changed 
by  the  supplemental  petition  as  to  require 
a  continuance.  While  it  is  true  that  in 
permitting  a  supplemental  answer  to  be 
filed  the  court  should  see  that  no  undue 
advantage  is  taken  through  an  unex- 
pected change  of  tbe  Issues  in  the  case, 
the  statute  clearly  authorizes  the  filing 
of  such  pleadings  on  such  terms  as  to 
costs,  and  on  such  notice,  as  the  conrt 
may  prescribe.  The  cose  of  Smith  v. 
Smith,  22  Kan.  099.  is  cited  as  being  in  op- 
position to  the  ruling  of  the  conrt  in  this 
case.  That  was  an  action  to  obtain  a 
divorce,  and  it  was  held  that  the  court 
did  not  err  in  refusing  to  permit  tbe  plain- 
tiff to  file  a  supplemental  petition,  sotting 
up  a  cause  of  action  accruing  after  the 
commencement  of  the  suit.  That  case 
merely  holds  that  the  plaintiff  could  not 
file  such  supplemental  petition  as  a  matter 
of  right,  and  that  it  was  within  the  dis- 
cretion of  the  court  to  refuse  his  applica- 
tion for  leave  to  file  it.  In  this  case  the 
court  granted  leavp,  and  we  think  its 
action  in  that  respect  was  not  erroneous. 
See  Portor  v.  Wells,  6  Kan.  453;  Simpson 
v.  Vose,  31  Kan.  227,  1  Pac.  Rep.  601; 
Williams  v.  Moorehead,  33  Kan.  618,  7 
Pac.  Rep.  226;  Dreilling  v.  Bank.  43  Kan. 
197.  23  Pac.  Rep.  94.  These  and  other 
cases  decided  by  this  court  hold  that  the 
matter  of  permitting  amended  and  sup- 
plemental pleadings  to  be  filed  rests  large- 
ly within  the  sound  discretion  of  the  trial 
court,  and  we  think  there  was  no  abuse 
of  discretion  in  this  case.  No  application 
for  a  delay  of  the  trial  was  made  by  the 
defendant,  nor  was  there  any  showing  of 
surprise,  or  undue  advantage  being  takeu. 

It  is  claimed  that  there  is  no  evidence 
that  Olivia  D.  Lee,  who  joined  In  the 
deed  to  A.  O.  Smith,  is  the  same  person  sa 
Olivia  D.  Nutt.  The  testimony  of  L.  C. 
Challis  shows  that  Olivia  D.  Nutt  was  on- 
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married  at  the  time  of  the  death  of  Wil- 
liam C.  Nutt,  and  that  she  afterwards 
married,  but  be  does  not  state  the  name 
of  her  husband.  The  deed  to  Smith, 
which  was  Joined  in  by  the  parents  aud 
sister  of  Olivia  D.  Nutt,  gives  the  name 
of  Olivia  D.  Lee  as  one  of  the  heirs  of 
William  C.  Nutt,  deceased,  and  names 
four  persons  an  all  the  heirs  of  William  C. 
Nutt.  We  think  the  declarations  of  these 
relatives,  contained  in  ttie  deed,  with  ref- 
erence to  the  fact  that  Olivia  D.  Lee  was 
an  heir  of  William  C.  Nutt,  is  evidence  of 
that  fact,  being  a  declaration  by  them  in 
a  solemn  instrument  upon  a  matter  of 
pedigree,  and  that,  in  the  absence  of  op- 
posing evidence  the  identity  of  Olivia  I). 
Lee  with  Olivia  D.  Nutt  is  sufficiently 
shown.    1  Greenl.  Ev.  §  104. 

The  tax  deed  to  Pease,  not  being  attest- 
ed by  the  seal  of  Atchison  county,  is  void. 
Reed  v.  Morse,  50  Kan.  — .  82  Pac.  Rep. 
900,  (decided  by  this  court  in  April.) 

We  think,  notwithstanding  the  mauy 
objections  urged  by  the  plaintiff  in  error, 
that  the  uncontradicted  evidence  fairly 
sustains  the  finding  that  Hyatt  was  the 
owner  of  an  undivided  one-fonrtb  of  the 
land  in  controversy,  and  that  the  court 
was  warranted  in  so  instructing  the  jury. 
We  are  unable  to  perceive  any  disputed 
question  of  fact  which  they  should  have 
been  required  to  pass  on. 

The  record,  however,  presents  a  further 
question,  which  merits  more  extended  no- 
tice, viz.  can  the  plaintiff,  having  title 
only  to  one-fourth,  recover  the  whole 
tract  on  the  theory  that  such  recovery  Is 
permitted  for  the  benefit  of  his  cotennnts? 
This  is  a  question  on  which  there  is  great 
diversity  and  conflict  in  the  authorities. 
In  Sedgwick  &  Waite  on  Trial  of  Title  to 
Land,  (section  300,)  it  is  said:  "Each 
tenant  can  pursue  his  remedies  independ- 
ent of  the  others,  and  may  maintain 
ejectment  or  trespass  to  try  title  alone, 
and  In  mauy  states  may  recover  tho  en- 
tire premises  and  estate  from  trespassers, 
strangers,  wrongdoers,  and  all  persons, 
other  than  his  cotenants,  and  those 
claiming  under  them.  Where  this  right 
is  recognized  he  recovers  for  the  benefit 
of  all."  This  principle  is  expressly  recog- 
nized in  Oregon,  Nebraska,  Nevada,  North 
Carolina,  Colorado,  and  California,  but 
this  rule  has  been  repudiated  in  Massa- 
chusetts, Pennsylvania,  and  Missouri. 
In  Freeman  on  Cotenancy  and  Partition, 
(section  843.)  it  is  said:  "A  tenant  in 
common  is,  as  against  every  person  but 
his  cotenants,  entitled  to  possession  of 
every  part  of  the  common  lands.  He 
may,  therefore,  in  most  of  the  states,  re- 
cover possession  of  all  such  lands  in  an 
action  of  ejectment  brought  against  a 
stranger  to  the  common  title."  In  the 
case  of  Hurdy  v.  Johnson,  1  Wall.  371.  It 
is  held:  "By  the  law  of  California,  one 
tenant  in  common  of  real  property  can 
sue  in  ejectment,  and  recover  the  de- 
manded premises  entire  as  agulnstall  par- 
ties, except  his  cotenants,  and  persons 
holding  under  them.  But  the  judgment 
for  the  plaintiff  in  such  case  will  be  in  sub- 
ordination to  the  rights  of  his  cotenunts." 
The  following  decisions  of  the  supreme 
court  of  that  state  seem  to  uphold  this 


decision:  Newman  v.  Bank,  22  Pac.  Rep. 
261 ;  Williams  v.  Sutton,  43  Cal.  71 ;  Chap- 
man v.  Quinn,  56  Cal.  2H6.  In  Barrett  v. 
French,  1  Conn.  364,  it  is  said:  "Where 
one. tenant  in  common  brings  an  action  of 
disseisin,  and  grounds  bis  claim  to  re- 
cover on  the  common  title,  he  recovers  for 
the  benefit  of  the  whole;  the  possession 
of  one  tenant  In  common,  recognizing  the 
title  of  his  cotenants,  is,  in  legal  consid- 
eration, the  possession  of  all.  Of  course, 
if  a  tenant  in  common  in  such  action  ob- 
tains possession  of  the  land,  his  coten- 
ants become  likewise  possessed. "  In  Hib- 
bard  v.  Foster,  24  Vt.  542,  it  was  held 
"that,  in  an  action  of  trespass  quare 
clausum  freglt,  the  plaintiff,  having  title 
to  one-half  the  premises,  might  recover 
the  whole  damages. "  In  Crook  v.  Vau- 
devoort,  13  Neb.  505,  14  Pac.  Rep.  470,  It  is 
said:  14 As  against  a  mere  disseisor,  one 
tenant  in  common  of  undivided  real  estate 
may  recover  the  possession  of  the  prem- 
ises, as  his  recovery  of  possess  ion  will 
inure  to  the  benefit  of  all  the  cotenants;" 
citing  Stark  v.  Barrett,  15  Cal.  362;  Collier 
v.  Corbett,  Id.  183;  Touchard  v.  Crow,  20 
Cal.  150;  Treat  v.  Rellley,  35  Cal.  129;  Ches- 
round  v.  Cunningham,  3  Black f.  82.  "In 
such  cases  there  wonld  be  a  mere  defect 
of  parties  plaintiff,  which,  if  not  objected 
to,  would  not  defeat  a  recovery."  The  rule 
that  one  tenant  in  common  may  recover 
the  whole  tract*  was  announced  by  the 
supreme  court  of  Texas  in  numerous  cases. 
Croft  v.  Rains,  10  Tex.  523;  Wntrous  v. 
McGrew,16Tex.510;  Grassmeyer  v.  Beeson, 
18  Tex.  766;  Hutchins  v.  Bacon,  46  Tex. 
414;  Read  v.  Allen,  56  Tex.  176;  Sowers  v. 
Peterson,  69  Tex.  216.  But  in  the  case  of 
Cromwell  v.  Holliday,  34  Tex.  463,  the 
court  says:  "Proceeding  upon  theauthor- 
ity  of  Croft  v.  Rains.  10  Tex.  520;  Wat- 
rous  v.  McGrew,  16  Tex.  506;  and  Grass- 
meyer v.  Beeson,  18  Tex.  753, — claiming  to 
be  a  tenant  In  common  of  certain  parties 
whose  very  existence  is  doubted,  he 
brings  this  suit  against  the  defendants  be- 
low, treating  them  as  strangers  and  tres- 
passers, and  probably  looking  to  the  ad- 
vantage of  recovery,  he  would  claim  the 
whole  two  leagues.  To  say  the  least  of 
it,  this  gives  the  action  on  the  part  of 
Holiday  very  much  the  appearance  of  a 
land  speculation,  although  he  does  not 
pretend  to  sue  for  anybody  but  himself, 
and,  therefore,  upon  the  authority  of  Ste- 
vens v.  Buggies,  5  Mason,  221,  if  he  recover 
at  all,  be  can  only  recover  for  himself  the 
interest  to  whi«*b  he  is  justly  entitled, 
whether  by  metes  and  bounds  or  undi- 
vided. This  court  would  not,  under  the 
circumstances,  in  the  application  of  any 
principle  of  equity,  make  him  trustee  of 
the  title  for  his  cotenants,  if  satisfied  that 
the  title  of  the  defendants  below  was  in- 
sufficient to  defeat  his  action."  In  the 
early  case  of  Dewey  v.  Brown,  2  Pick.  387, 
the  supreme  court  of  Massachusetts  said : 
"As  to  the  claim  of  the  demandant  for 
judgment  for  the  whole,  it  is  not  sup- 
ported by  any  of  the  authorities  which 
have  been  cited,  and  no  good  reasou  can 
be  given  for  such  a  judgment.  The  de- 
mandant, upou  production  of  her  title, 
shows  that  she  is  coheir  with  five  others; 
she  will  therefore  have  entire  justice  done 
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to  her  If  she  to  allowed  to  recover  an 
undivided  sixth  part.  The  tenant,  being 
In  possession,  ought  not  to  be  disturbed, 
except  bj  those  who  have  the  right."  In 
Mobley  v.  B rimer,  69  Pa.  St.  483,  It  to 
■aid:  "The  plaintiff  in  ejectment  mast 
recover  on  the  strength  of  his  own  title, 
and  his  recovery  must  consequently  be  In 
accordance  with  his  title.  Tenants  in 
common  have  several*  and  distinct  titles 
and  estates.  Independent  of  each  other,  so 
as  to  render  the  freehold  several  also. 
They  are  separately  seised,  and  there  to 
no  privity  of  estate  between  them.  If  ten- 
ants in  common  are  separately  seined,  and 
there  to  no  privity  of  estate  between  them, 
if  they  most  sue  separately,  or  jointly,  ac- 
cording to  the  circumstances  of  the  case, 
the  nature  and  the  cause  of  the  action, 
or  the  character  of  the  injury  to  be  re- 
dressed, it  follows  as  a  necessary  corollary 
that  one  tenant  In  common  cannot  main- 
tain ejectment  or  sue  and  recover  in  any 
form  of  action  for  the  interest  and  benefit 
or  the  others."  Dawson  v.  Mills,  82  Pa. 
St.  802.  In  Gray  v.  01 vents,  26  Mo.  803.  it  to 
said :  "It  was  formerly  bald  that  a  plain- 
tiff in  ejectment  could  not  recover  an  un- 
divided part  when  be  claimed  an  entirety, 
but  this  strictness  no  longer  prevails;  and 
though  a  plaintiff  may  recover  less  than  be 
claims,  it  Is  apprehended  that  he  cannot 
recover  more  than  be  shows  title  to. 
But  it  is  said  that,  though  this  is  the  gen- 
eral rale,  there  is  »  difference  when  the  de- 
fendant to  a  stranger  to  the  plaintiff's 
title,  and  tbat  as  to  blm  one  tenant  In 
common,  though  entitled  to  only  a  part, 
may  recover  the  whole,  and,  when  be  to 
pot  into  possession,  will  bold  for  the 
other  tenants  in  common  as  well  as  for 
himself.  At  common  law,  tenants  in  com- 
mon could  not  recover  on  a  Joint  demise, 
and  'as  the  light  of  possession,  which  de- 
pends on  title,  to  several,  a  recovery  by 
one  will  restore  him  only  a  moiety  of  the 
possession  against  the  disseisor,  who  will 
hold  the  other  moiety  with  him  in  com- 
mon.' Our  statute  permits  tenants  in 
common  to  Join,  bot  there  is  no  use  In  this 
If  one  can  recover  for  the  others,  and,  if 
this  is  true,  A.  may  recover  for  B.,  though 
B.  could  not  recover  for  himself.  It  often 
happens  tbat  one  tenant  in  common  is 
barred  by  limitation,  when  the  other  is 
not,  and  a  title  may  be  acquired  by  ad- 
vene possession."  While  there  to  un- 
doubtedly much  conflict  in  the  authorities, 
it  is  not  so  great  as  might  appear  from 
the  language  found  in  some  of  the  cases. 
We  think  the  rule  quite  well  established 
that  one  tenant  in  common  may  main- 
tain an  action  of  trespass  against  a  mere 
wrongdoer,  and  recover  in  his  own  name 
the  whole  damage,  and  generally  that  one 
cotenant  may  recover  for  any  Injury  done 
by  a  mere  trespasser  or  wrongdoer.  Nor 
are  we  prepared  to  assert  that  cases  may 
not  arise  in  which  one  cotenant  might 
recover  possession  of  the  whole  property 
In  his  own  name  for  the  benefit  of  all. 
See  Coulson  v.  Wing,  42  Kan.  507,  22  Pac. 
Rep.  570.  But  In  this  case  there  appears 
to  be  no  community  of  Interest  between 
Hyatt  and  the  owners  of  the  other  three- 
fourths  of  the  land.  Hyatt  derived  hto 
title  through  a  chain  of  conveyances  from 


the  heirs  of  William  C.  Nutt,  beginning 
with  a  deed  to  Albert  a.  Smith,  while 
the  other  three-fonrths  interest  would  ap- 
pear to  be  vested  in  James  Headley,  who 
derived  his  title  through  a  much  earlier 
conveyance  made  by  tbose  heirs  to  Head- 
ley  and  Cnrr,  and  the  validity  of  Hyatt 'a 
title  depends  wholly  on  a  defect  in  this 
conveyance  to  Headley  and  Carr,  so  that, 
in  fact,  there  would  appear  to  be  as  much 
antagonism  between  .  the  claim  of  the 
plaintiff  below  and  the  owner  of  the 
other  three-fourths  interest  as  between 
the  parties  to  this  action.  The  case  im- 
presses us  as  quite  different  from  one 
where,  for  example,  a  widow  might  sue  in 
ber  own  name,  and  seek  to  recover  of  the 
entire  estate  for  the  benefit  of  herself  and 
children ;  yet,  as  to  the  necessity  of  Join- 
ing all  the  heirs  in  socb  a  case,  we  express 
no  opinion.  The  Code  provides  "that 
every  action  must  be  prosecuted  la  the 
name  of  the  real  party  in  interest, "  sub- 
ject to  certain  exceptions  which  do  not 
affect  this  case.  If  the  plaintiff  be  allowed 
to  recover  In  this  action  the  whole  prop- 
erty, be  will,  on  the  strength  of  a  title  to 
one-fourth,  have  recovered  possession  of 
three-fourths,  to  which  be  has  no  title, 
and  nnder  the  facts  In  this  case,  having 
so  obtained  possession  of  the  entire  prop- 
erty, he  will  not  be  estopped  from  denying 
the  title  of  the  owner  of  the  other  tbree- 
fonrtbs.  In  bringing  this  action  the  plain- 
tiff sought  to  recover  the  whole  property. 
In  his  petition  he  gives  no  bint  of  any 
outstanding  title  In  a  cotenant.  We  think 
tbat  under  all  the  facts  of  the  case,  as 
tbey  are  claimed  by  the  defendant  In  error 
to  be,  he  could  recover  oaly  the  interest 
he  has  shown  in  the  land,  and  the  Jury 
having  rendered  a  verdict,  nnder  the  in- 
structions of  the  court,  that  the  plain- 
tiff is  tbe  owner  of  the  undivided  one- 
fourth  part  of  tbe  land  in  controversy, 
the  Judgment  should  be  so  modified  as  to 
give  the  plaintiff  below  Judgment  for  the 
recovery  of  that  one-fourth  alone. 

Tbe  plaintiff  In  error  complains  of  the 
failure  of  the  trial  court  to  adjudge  the 
payment  of  the  amount  of  taxes  paid  un- 
der his  tax  deed  before  the  plaintiff  should 
be  let  into  possession.  We  do  not  think 
this  an  error  for  which  the  Judgment 
should  be  reversed,  but  tbat  the  court  can 
still  make  such  orders  as  the  law  requires 
with  reference  to  the  tax  lien  and  the 
value  of  improvements  made  by  the  occu 
pylng  claimant.  The  case  will  be  re- 
manded, with  directions  to  modify  tbe 
judgment  in  accordance  with  the  views 
herein  expressed.  All  the  justices  concur- 
ring. 

(SI  Kan.  516} 
CARTER  v.  TALL  ANT  et  aL 

(Supreme  Court  of  Kansas.  May  8,  1883.) 
Actios  ok  Notbs— Pleadings— Apthakascs— 
What  is. 

1.  Plaintiff]  brought  suit  on  a  promissory 
note,  and  to  foreclose  a  mortgage  securing  the 
same,  and  another  note,  executed  by  the  earns 
parties.  Defendant  C.  was  sued  as  indoraer. 
He  appeared  by  filing  a  motion,  which  the  court 
overruled.  Afterwards  plaintiff  without  notice 
obtained  leave  to  file  a  supplemental  petition. 
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alleging  that,  it  nee  the  commencement  of  the 
suit,  the  second  note  had  matured,  and  asking 
judgment  thereon.  Nearly  six  months  after 
the  filing  of  the  supplemental  petition,  G.  ob- 
tained leave  of  the  court  to  answer  the  original 
petition,  and  filed  an  answer,  which  contained 
no  reference  to  the  supplemental  petition. 
More  than  nine  months  thereafter  the  case 
came  on  for  trial.  Plaintiff  demanded  judg- 
ment by  default  on  the  second  note.  O.  object- 
ed, because  no  notice  of  the  application  for 
leave  to  file  or  of  the  filing  of  the  supplemental 
petition  had  been  given,  and  also  because  the 
supplemental  petition  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  Held  that, 
by  challenging  the  sufficiency  of  the  supple- 
mental petition,  C.  made  a  general  appearance 
to  it;  and  as  no  continuance  nor  leave  to  plead 
was  asked,  under  the  circumstances,  the  court 
did  not  err  in  rendering  judgment  on  the  second 
note. 

2.  The  Issues  claimed  by  the  defendant  to 
be  material  having  been  fairly  submitted  to  the 
jury  by  the  court,  and  a  verdict  amply  support- 
ed by  evidence  having  been  rendered  in  favor 
of  the  plaintiff,  no  further  question  is  present- 
ed for  our  consideration. 
(Syllabus  by  the  Court.). 

Error  (rom  district  court,  Finney  coun- 
ty ;  A.J.  Abbott,  Judge. 

Action  by  J.  F.  Tallant  against  J.  V. 
Carter  and  others  to  recover  on  two  prom- 
issory notes,  and  for  tbe  foreclosure  of  a 
mortgage.  Plain  tiff  had  judgment,  and 
defendant  Carter  brings  error.  Affirmed. 

Hopkins  &  Hasklnson,  for  plaintiff  in  er- 
ror. B.  W.  Leroert  and  Milton  Brown,  for 
defendants  in  error. 

ALLEN,  J.  J.  F.  Tallant.  as  plaintiff, 
brought  suit  against  plaintiff  in  error  and 
others,  on  the  25th  day  of  November,  1887. 
alleging  In  bis  petition  that  on  tbe  4th  day 
of  April,  1887.  the  defendants  Nelson  Car- 
penter and  Sarah  A.  Carpenter  executed 
to  defendant  J.  V.  Carter  two  promissory 
notes  for  $ 1.200  each,  due  respectively  on  the 
4tb  day  of  October,  1887,  and  tbe  4tb  day  of 
April,  1888;  that  Carter,  for  value  before 
tbe  maturity  thereof,  Indorsed  said  notes 
to  plaintiff,  and  in  writing  indorsed  on 
said  notes  waived  notice  and  protest  of 
the  same.  Tbe  execution  of  the  mortgage 
securing  said  notes  by  tbe  Carters  was 
also  alleged, and  personal  judgment  asked 
against  them  and  Carter  for  the  amount 
of  tbe  first  note,  and  a  foreclosure  of  the 
mortgage.  On  the  5th  of  January,  1888, 
defendant  Carter  filed  a  motion  to  require 
plaintiff  to  separately  state  and  number 
his  causes  of  action.  On  tbe  Stb  of  Feb- 
ruary, this  motion  was  overruled.  The 
record  then  recites  that  on  tbe  9th  day  of 
Jane,  1888,  the  court,  upon  verbal  applica- 
tion of  the  plaintiff  In  open  court,  but  with- 
out the  appearance  of  tbe  defendant  J.  V. 
Carter,  and  without  any  notice  having 
been  served  upon  tbe  defendant  J.  V.  Car- 
ter, made  an  order  granting  tbe  plaintiff 
leave  to  file  a  supplemental  petition.  On 
tbe  25tb  day  of  June,  1888,  a  supplemental 
petition  was  filed,  stating  that  tbe  second 
note  set  up  in  the  petition  bad  become  due 
since  the  commencement  of  the  action,  and 
praying  judgment  thereon.  On  December 
17. 1888,  the  following  order  was  made: 
"Now,  on  this  17th  day  of  December.  1888. 
for  good  cnuse  shown,  it  Is  ordered  by  tbe 
judge  of  said  court  in  vacation  that  the 


defendant  J.  V.  Carter  havt  leave  to  plead 
to  tbe  original  petition  in  said  cause,  on 
or  before  tbe  first  day  of  next  term  of  said 
court,  on  condition  tbat  tbe  trial  of  said 
cause  shall  not  thereby  be  delayed.  De- 
fendant Carter  then  filed  a  verified  answer 
admitting  the  execution  of  tbe  note,  deny- 
ing that  be  delivered  It  to  plaintiff,  but  al- 
leging that  be  delivered  it  to  Francis  M. 
Stover  and  A.  R.  McCartney,  and  that  A. 
R.  McCartney  and  Lloyd  Selby  transferred 
and  delivered  it  to  plaintiff;  also,  admit- 
ting that  be  indorsed  a  waiver  of  notice 
and  protest,  but  denying  that  said  indorse- 
ment was  made  before  maturity  of  the 
note,  or  for  any  valuable  consideration. 
On  tbe  30th  day  of  October,  1889,  tbe  cause 
came  on  for  trial,  and,  after  the  trial  was 
commenced,  plaintiff  moved  for  judgment 
by  default  on  the  supplemental  petition, 
no  answer  having  been  filed  thereto,  nor 
any  issue  of  law  or  fact  raised  thereon  in 
any  manner.  The  defendant  J.  V.  Carter, 
being  present,  objected,  for  the  reason  that 
tbe  court  bad  no  jurisdiction  to  render 
said  judgment,  and  because  no  notice  of 
the  filing  of  said  motion  had  ever  been 
given  to  said  defendant,  or  of  tbe  applica- 
tion for  leave  to  Ale  said  supplemental  pe- 
tition, and  for  the  further  reason  that  said 
supplemental  petition  did  not  state  facts 
sufficient  to  authorise  a  judgment  to  be 
rendered  against  said  defendant  Carter 
thereon.  These  objections  were  overruled 
by  the  court,  and  Carter  excepted. 

One  of  the  principal  contentions  of  the 
plaintiff  In  error  is  tbat  this  ruling  of  the 
court  was  erroneous.  The  statute  re- 
quires that  notice  be  given  where  leave  Is 
obtained  to  file  supplemental  pleadings, 
yet  an  appearance  has  often  been  held 
equivalent  to  notice.  The  facts  of  this 
case  are  such  that  we  do  not  feel  called  on 
to  give  the  statute  a  strained  construction 
in  favor  of  the  plaintiff  in  error.  He  ob- 
tained leave  to  answer  tbe  originnl  peti- 
tion more  than  10  months  after  the  over- 
ruling of  his  motion  to  require  plaintiff  to 
separately  state  and  number  his  causes  of 
action,  and  nearly  6  months  after  plaintiff 
had  filed  his  supplemental  petition.  It 
may  well  be  doubted  whether  this  applica- 
tion must  not  be  deemed  an  appearance 
to  the -supplemental  as  well  as  to  the  orig- 
inal petition ;  and  for  anything  tbat  ap- 
pears in  tbe  record,  it  may  have  been  a  full 
appearance  for  all  purposes,  but  we  need 
not  necessarily  so  hold.  Carter's  counsel 
did  not  content  himself  with  merely  raising 
the  jurisdictional  question,  but  challenged 
tbe  consideration  of  the  court  as  to  the 
sufficiency  of  the  facts  stated  in  the  supple- 
mental petition  as  constituting  a  cause  of 
action.  This  certainly  constituted  a  full 
appearance  to  tbe  supplemental  petition, 
and  as  no  continuance  of  the  cause  was 
asked,  and  no  application  was  made  for 
leave  to  plead  to  the  supplemental  petition, 
the  oonrt  correctly  held  tbat  the  supple- 
mental petition,  taken  in  connection  with 
the  original,  stated  a  good  cause  of  action 
against  Carter  on  the  second  note.  King 
v.  Hyatt,  50  Kan.  — ,  82  Pac.  Rep.  1105. 
The  trial  then  proceeded,  and  testimony 
was  offered  on  both  sides.  The  answer 
seems  to  have  been  treated  all  around  as 
raising  substantial  Issues  of  fact  Whether 
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It  does  bo  or  not,  It  la  unnecessary  to  de- 
termine. The  Jury  under  instructions, 
which,  to  say  the  least,  were  fair  to  the 
defendaut,  fouud  in  favor  of  the  plaintiff 
generally,  and  In  a  special  verdict  sep- 
arately on  each  supposed  Issue  presented, 
and  the  findings  are  abundantly  supported 
by  the  evidence.  Numerous  matters  are 
assigned  as  error.  We  perceive  none  prej- 
udicial to  the  rights  of  plaintiff  In  error. 
The  Judgment  will  be  affirmed.  All  the 
justices  concurring. 


(51  Kan.  366) 

NAIRN  v.  EWALT  et  al. 
(Supreme  Court  of  Kansas.  May  6,  1893.) 
Canceling  Deeds  —  Fraudulent  Representa- 
tions— Evidence. 

1.  Where  a  plaintiff,  residing  in  this  state, 
is  induced  by  two  defendants  to  convey  real 
estate  for  a  stock  of  boots  aud  shoes  in  the 
east,  which  is  to  be  transferred  by  a  bill  of  in- 
voice, and  the  parties  claiming  to  own  the  stock 
are  required  to  pay  $1,500  before  they  or  then- 
assignee  can  obtain  the  same,  and  they  falsely 
and  fraudulently  represent  themselves  to  be 
the  owners  of  such  stock,  and  that  the  stock 
is  of  the  value  of  $4,400,  and  also  fraudulently 
conceal  a  contract  which  shows  the  terms  un- 
der which  they  have  obtained  the  invoice,  aud 
the  owner  of  the  real  estate,  without  any  notice 
or  knowledge  to  the  contrary,  relying  on  the 
false  statements  and  fraudulent  representa- 
tions of  the  parties  claiming  the  stock,  makes 
an  exchange  for  the  stock  of  boots  and  shoes, 
and  accepts  the  bill  of  invoice  as  a  transfer 
thereof,  hdd,  that  the  plaintiff  is  entitled  to  re- 
lief against  the  defendants  on  account  of  their 
false  statements  and  fraudulent  representa- 
tions. 

2.  Misrepresentation  may  consist  as  well 
in  the  concealment  of  what  is  true  as  in  the 
assertion  of  what  is  false. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barton  coun- 
ty;  J.  H.  Bailey,  Judge. 

Action  by  Mary  C.  Nairn  against  J.  S. 
Ewalt  and  another  to  cancel  and  set  aside 
a  conveyance  of  real  estate,  on  the  ground 
of  fraud.  Defendants  had  Judgment,  and 
plaintiff  brings  error.  Reversed. 

Sturgis  &  Swarts,  for  plaintiff  in  error 
Diffenbacher  &  Banta,  for  defendants  in 
error. 

HORTON,  C.  J.  On  the  24th  of  October, 
l8K8,Mrs.  Mary  C.  Nairn  was  the  owner  of 
a  quarter  section  of  land  in  Barton  coun- 
ty, in  this  state.  She  had  appointed  her 
husband,  C.  W.  Nairn,  as  her  agent  to 
trade  or  sell  this  real  estate  for  her. 
About  that  time,  J.  S.  Ewalt  and  O.  B. 
Wilson  offered  to  trade  for  her  land, 
through  her  husband,  an  assorted  stock 
of  boots  and  shoes,  represented  to  be 
worth  $4,400.  The  stock  was  in  New 
York,  or  some  place  outside  of  Kansas, 
but  the  parties  had  an  invoice  thereof. 
Soon  after  the  trade  was  agreed  upon, 
Mrs.  Nairn  with  her  husband,  C.  W.  Nairn, 
executed  aconveyanceof  berreal  estate  to 
O.  B.  Wilson.  This  was  filed  for  record  In 
the  office  of  the  register  of  deeds  of  Barton 
couuty.  The  land  so  conveyed  was  sub- 
ject to  a  mortgage  of  f 1,000  and  other 
liens  amounting  to  $150,  of  which  Ewalt 
and  Wilson  bad  fall  notice.   At  the  time 


Ewalt  and  Wilson  sold  to  Mrs.  Nairn  the 
stock  of  boots  and  shoes,  they  transferred 
to  her  the  bill  of  Invoice.  Subsequently 
Mrs.  Nairn,  upon  Investigation,  became 
dissatisfied  with  the  trade,  and  brought 
her  action  against  J.  S.  Ewalt  and  O.  B. 
Wilson  to  set  aside  and  cancel  the  con- 
veyance of  her  real  estate  executed  on  the 
24th  day  of  October,  1888,  npon  the  ground 
of  deceit  and  fraud.  She  alleged  that  she 
had  been  induced  to  make  the  trade,  and 
accept  the  bill  of  invoice  of  the  boots  and 
shoes,  through  the  false  statements  and 
fraudulent  concealment  of  Ewalt  and  Wil- 
son. Her  petition  was  not  attacked  by 
motion  or  demurrer,  but  the  defendants, 
upon  the  trial,  objected  to  the  introduc- 
tion of  any  evidence.  The  court  sustained 
the  objection,  and  this  is  the  ruling  com- 
plained of. 

It  appears  from  the  petition  that  the 
false  statements  and  fraudulent  conceal- 
ment were  that  the  defendants  claimed  to 
be  the  owners  of  the  stock  of  boots  and 
shoes  which  they  agreed  to  turn  over  for 
the  conveyance  of  the  land,  but  that,  in 
fact,  they  had  only  a  contract  of  sale  for 
the  stock,  and  they  owed  $1,500  thereon ; 
that  the  stock  was  only  worth  $1,500, 
and,  therefore,  that  the  interest  of  defend- 
ants therein  was  of  no  value;  that  it  was 
worthless;  that,  in  transferring  the  bill 
of  invoice  of  .the  boots  and  shoes,  they  bad 
attached  thereto  their  contract  of  pur- 
chase, so  sealed  that  the  pin  in  tiff's  agent 
had  no  opportunity  to  discover  or  read 
the  same.  Before  this  action  was  com- 
menced, Mrs.  Nairn  made  a  tender  of  the 
Invoice,  and  the  contract  of  sale  attached 
to  it,  to  the  defendants,  and  demanded  a 
reconveyance  of  the  real  estate. 

The  court  below  clearly  erred  in  its  re- 
fusal to  proceed  with  the  trial  of  this  case. 
The  representations  that  the  defendants 
were  the  owners  of  the  stock  of  boots  and 
shoes  In  the  bill  of  invoice,  and  then  the 
concealment  by  them  of  the  contract  un- 
der which  they  had  purchused  the  goods, 
which  provided  that,  before  the  boots  and 
shoes  could  be  shipped  from  New  Tork. 
$1,500  were  necessary  to  be  paid,  establish 
such  fraud,  if  proved,  as  entitled  Mrs. 
Nairn  to  the  relief  she  prayed  for.  The 
concealment  of  the  original  contract  for 
the  sale  of  the  goods,  by  sealing  it  with 
the  invoice,  was  evidently  for  the  sole  pur- 
pose of  cheating  and  defrauding  the  plain- 
tiff. "Misrepresentation  may  consist  as 
well  In  the  concealment  of  what  is  true  as 
in  the  assertion  of  what  is  false.  If  a 
man  conceals  a  fact  that  Is  material  to  the 
transaction,  knowing  that  the  other  par- 
ty acts  on  the  presumption  that  no  such 
fact  exists,  it  is  as  much  a  frand  as  if  the 
existence  of  such  fact  were  expressly  de- 
nied, or  the  reverse  of  it  expressly  stated.* 
Kerr,  Fraud  &  M.  94.  Neither  the  plain- 
tiff nor  ber  agent  had  any  knowledge  that 
$1,500  weredue  on  the  stock,  and  therefore, 
under  the  allegations  of  her  petition,  she 
ought  to  have  been  permitted  to  show 
how  she  was  deceived  and  misled.  Ste- 
vens v.  Allen,  50  Kan.  — ,  82  Pac.  Rep.  922; 
McKee  v.  Eaton,  26  Kan.  226;  Wickham 
v.  Grant,  28  Kan.  517;  Mohler  v.  Carder. 
(Iowa,;i887,)  85  N.  W.  Rep. 647;  Medbury  v. 
Watson,  6  Mete.  (Mass.)  246.  Graffenstein 


izest  by  Google 


•Kan.) 


HARRISON  NAT. 


BANK  v.  VOTAW. 


1111 


v.  Epstein,  23  Kan.  443,  is  not -applicable  in 
thin  case,  because  here  the  stock  of  boots 
and  shoes  was  in  New  York.  They  were 
to  be  sold  and  transferred  by  a  hill  of  in- 
Toice  only.  They  were  in  no  condition  to 
be  investigated  or  examined  by  Mrs.  Nairn 
or  her  agent,  and  the  contract  of  sale, 
which  showed  that  the  defendants  were 
required  to  pay  $1,500  before  they  or  their 
assignee  could  obtain  the  same,  was  fraud- 
ulently concealed  from  Mrs. Nairn's  agent, 
with  whom  the  trade  was  made.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  cause  remanded  for  further 
proceedings.   AH  the  Justices  concurring. 


(51  Kan.  362) 
HARRISON  NAT.  BANK  OP  CADIZ  v. 

VOTAW  et  al. 
(Supreme  Court  of  Kansas.   May  6,  1893.) 

Cobpokations — Liability  of  Stockholdebs — 
Evidence. 

1.  In  order  to  charge  persons  as  subscrib- 
ers to  the  capital  stock  of  a  corporation,  it  must 
be  shown  that  they  subscribed  to  the  stock  of 
the  particular  corporation  on  account  of  which 
the  liability  is  claimed,  or  that  they  have  in 
some  manner  recognized  their  liability  as  such 
stockholders. 

2.  The  defendants  signed  a  paper  reading 
as  follows:  "We,  the  undersigned,  agree  to 
take  the  number  of  shares  set  opposite  our 
respective  names  in  the  Douglass  Sugar  Com- 
pany, said  shares  to  be  in  the  sum  of  $100.00 
each," — and  placed  opposite  their  respective 
names  figures  to  represent  the  number  of  shares 
taken.  Afterwards  a  corporation  named  the 
Douglass  Sugar  Manufacturing  Company,  in- 
corporated for  30  years,  with  15  directors,  and 
a  capital  stock  of  $100,000,  divided  into  1,000 
shares,  was  formed.  After  the  formation  of 
this  corporation,  a  new  subscription  list  was 
made,  and  all  purpose  to  organize  under  the 
original  one  abandoned.  The  second  list  was 
not  signed  by  the  defendants,  and  neither  of 
them  ever  paid  any  assessment  to  this  corpora- 
tion, nor  recognized  his  liability  to  it  as  a 
stockholder,  llcld  that,  by  merely  signing  said 
first  paper,  the  defendants  did  not  render  them- 
selves liable  to  creditors  of  the  corporation  as 
stockholders. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county ; 
C.  A.  Iceland.  Judge. 

Action  by  the  Harrison  National  Bank 
of  Cadiz,  Ohio,  against  the  Douglass  Su- 
gar Company.  Plaintiff  had  Judgment, 
and  from  an  order  denying  its  motion  for 
execution  against  J.  M.  Votaw  and  others 
as  stockholders  of  defendant  corporation, 
plaintiff  brings  error.  Affirmed. 

Redden  &  Schumacher, for  plaintiff  In  er- 
ror. W.  A.  Pbipps  and  Shinn  &  Knowles, 
for  defendants  in  error. 

ALLEN,  J.  Plaintiff  in  error,  as  plain- 
tiff below,  obtained  a  Judgment  against 
the  Douglass  Sugur Company.  Execution 
was  issued  on  this  Judgment,  and  duly  re- 
turned unsatisfied.  Thereafter  plaintiff 
filed  a  motion,  and  served  proper  notice 
on  the  defendants  in  error  for  the  purpose 
of  obtaining  execution  against  them  as 
stockholders  in  said  corporation.  The 
court,  after  hearing  the  evidence,  made 
special  findings  of  fact  and  conclusions  of 
law,  and  overruled  said  motion.   We  are 


called  on  to  review  this  action  of  the 
court. 

it  appears  from  the  findings  that,  In  the 
fall  of  1887,  the  people  of  Douglass  and  vi- 
cinity were  desirous  of  establishing  a  su- 
gar manufactory,  and  a  subscription  pa- 
per was  circulated,  the_  beading  of  which 
reads  as  follows:  "  We,  the  undersigned, 
ugree  to  take  the  number  of  shares  set  op- 

§oslte  our  respective  ntfmes  in  the  Douglass 
ugar  Company,  said  shares  to  be  in  the 
sum  of  1 100  each."  The  defendants,  with 
others,  subscribed  for  various  u umbers  of 
shares  respectively,  amounting  in  all  to  215 
shares.  Afterwards,  on  the  10th  of  Oc- 
tober, 1887,  the  defendants  L.  E.  Wright, 
D.  P.  Blood,  and  others  executed,  acknowl- 
edged, and  filed  a  charter  for  the  incorpo- 
ration of  the  Douglass  Sugar  Manufactur- 
ing Company,  with  acapital  stock  of  f  100.- 
000  divided  into  1,000  shares,  and  nam  ng 
Wright  and  Blood,  with  13  others,  as  di- 
rectors. At  a  meeting  participated  in  by 
the  general  public,  defendant  L.  E.  Wright 
was  elected  vice  president,  and  defendant 
D.  P.  Blood,  treasurer,  but  none  of  the  per- 
sons elected  at  that  time  ever  qualified,  or 
assumed  the  duties  of  their  respective 
offices,  nor  did  L.  E.  Wright  or  D.  P. 
Blood  ever  qualify  as  directors,  or  act  as 
such.  Wright,  however,  with  two  other 
subscribers,  acted  on  a  committee  to  select 
a  site  for  the  sugar  company's  mill,  mid 
examined  the  land  that  was  afterwards 
purchased  by  the  company.  Nothing  fur- 
ther of  importance  was  done  until  some 
time  in  February,  1888,  when  another 
meeting  of  the  citizens  of  Douglass  and  vi- 
cinity was  held,  at  which  the  question  as 
to  the  legality  and  advisability  of  the 
township  of  Douglass  taking  stock  in  the 
company  was  discussed.  It  being  the 
sentiment  that  the  township  could  not  le- 
gally take  stock  in  the  enterprise,  it  was 
determined  to  take  steps  to  reorganize 
the  company  on  the  basis  of  a  revised 
membership,  and  a  new  subscription  list 
was  prepared  and  signed  by  various  per- 
sons, most  of  whom  were  subscribers  to 
the  original  list,  but  not  in  every  case  for 
the  same  number  of  shares.  The  heading 
of  this  list  reads  as  follows:  "We,  the 
undersigned,  do  subscribe  the  following 
amounts  set  opposite  our  names  to  tho 
capital  stock  of  the  Douglass  Sugar  Manf'g 
Co.,  of  Douglass,  Kansas,  which  stock  we 
agree  to  pay  in  assessments,  not  to  ex- 
reed  20  per  cent.,  each  30  days  until  said 
stock  is  fully  paid  up.  Each  share  of  stock 
amounting  to  f 100.00,  cane  subscription  a 
to  be  paid  not  less  than  25  per  cent,  of 
crop  raised  in  stock. "  The  whole  number 
of  shares  subscribed  on  this  paper  appears 
to  be  56.  Afterwards,  on  the  13th  day  of 
March, 18S8,a  meeting  of  the  subscribers  to 
the  second  subscription  paper  was  held, 
and  by  a  vote  of  such  subscribers  an  amend- 
ment to  the  charter  was  authorized,  chan- 
gingthenamefrom  Douglass  Sugar  Manu- 
facturing Company  to  the  Douglass  Sugar 
Company,  and  the  number  of  directors 
from  15  to  9.  and  a  propercertiflcate  of  the 
change  was  duly  filed  with  the  secretary 
of  state.  This  meeting  was  not  attended 
by  any  of  the  subscribers  to  the  original 
subscription  paper,  except  those  who  also 
were  subscribers  on  the  new,  and  no  notice 
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of  the  meeting  was  given  to  them  It  does 
not  appear  that  any  of  the  defendants 
ever  participated  any  further  in  the  trans- 
actions of  the  corporations,  and  none  of 
them  ever  subscribed  for  stock  therein 
after  the  filing  of  the  charter,  nor  made 
any  payment  to  the  company  on  account 
of  any  subscription.  Several  questions 
were  discussed  by  counsel  for  plaintiff  in 
error  in  his  oral  argument,  and  also  In  the 
brief.  We  think,  however,  the  only  mat- 
ter necessary  to  be  noticed  is  the  force  and 
effect  of  the  subscription  paper,  under 
which  It  is  claimed  the  defendants  are  lia- 
ble as  stockholders.  For  the  purposes  of 
this  case,  it  may  be  conceded  that  a  valid 
subscription  to  the  capital  stock  of  a  cor- 
poration can  be  made  before  the  filing  of 
the  charter;  but  is  this  a  subscription  to 
the  capita]  stock  of  a  corporation  to  be 
known  as  the  Douglass  Sugar  Manufac- 
turing Company,  toexlstfor  30  years,  with 
15  directors,  as  named  in  the  charter  after- 
wards filed,  and  with  a  capital  stock  of 
f 100,000,  divided  Into  a  thousand  shares? 
The  paper  signed  names  the  Douglass  Su- 
gar Company,  and  fixes  the  amount  of 
each  share  at  flOO,  but  does  not  fix  the 
amount  of  thecapital  stock,  nor  any  other 
of  the  essential  particulars  necessary  to  be 
stated  in  the  charter  of  a  corporation. 
Had  this  indefinite  subscription  been  fol- 
lowed up  by  payments  from  the  subscrib- 
ers to  the  Douglass  Sugar  Manufacturing 
Company  of  installments  based  on  the 
number  of  shares  of  stock  'by  them  sub- 
scribed, and  by  a  participation  on  the  part 
of  the  subscribers  in  the  operations  of  the 
company,  showing  the  recognition  on 
their  part  of  their  liability  as  stockhold- 
ers, it  might  be  well  held  that  any  infor- 
mality in  the  manner  of  subscribing  the 
stock  would  be  cured,  and  the  defendants 
be  liable;  but  in  this  case  it  affirmatively 
appears  that  the  organization  of  the  com- 
pany on  the  basis  of  this  first  subscription 
list  was  abandoned.  Counsel  complains 
that  on  the  bearing  the  court  admitted 
much  incompetent  evidence  for  the  purpose 
of  showing  this  abandonment ;  that  wit- 
nesses were  permitted  to  testify  with  ref- 
erence to  their  understanding.  It  may  be 
that  in  some  instances  the  strict  rules  gov- 
erning the  admissibility  of  evidence  were 
disregarded,  but  we  are  unable  to  see 
how  the  errors,  if  any,  were  materially 
prejudicial  to  the  plaintiff.  It  was  neces- 
sary for  the  plaintiff  to  do  more  than  in- 
troduce this  original  subscription  list.  On 
the  face  of  this  paper  no  liability  whatever 
on  the  part  of  the  defendants  to  the  Doug- 
lues  Sugar  Manufacturing  Company  is 
shown.  There  is  nothing  in  the  paper  it- 
self to  identify  the  Douglass  Sugar  Com- 
pany with  the  corporation  designated  as 
the  Douglass  Sugar  Manufacturing  Com- 
pany, and  the  only  way  In  which  the  de- 
fendants could  possibly  becbarged  thereun- 
der would  be  by  showing  that,  as  a  matter 
of  fact,  the  subscription  was  intended  to 
be  to  the  corporation  afterwards  formed. 
The  testimony  received  by  the  trial  court 
not  only  fails  to  show  that  fact,  but  does 
affirmatively  show  an  abandonment  of 
the  project,  so  far  as  these  defendants 
were  concerned.  It  cannot  be  doubted  for 
a  moment  that  parties  contemplating  the 


organisation  of  a  corporation  can  aban- 
don the  project  at  any  stage  of  the  pro- 
ceedings prior  to  the  creation  of  any  lia- 
bility to  outside  parties,  and  In  this  case 
we  think  It  clear  that  tbey  did  so  aban- 
don the  project,  and  also  that  the  fact  of 
such  abandonment  was  fully  recognized 
and  understood  by  those  who  became 
subscribers  to  the  new  list,  and  partici- 
pated in  the  actual  operations  of  the  cor- 
poration. The  defendants,  never  having 
become  liable  to  the  corporation  as  stock- 
holders, are  of  course  not  liable  to  its 
creditors  as  such.  The  change  of  the  cor- 
porate name,  so  as  to  make  it  identical 
with  the  name  contained  in  the  first  sub- 
scription paper, could  not,  of  course,  affect 
the  liability  of  the  defendants,  having 
been  made  without  their  knowledge  or 
consent.  While  we  agree  with  counsel  for 
plaintiff  in  error  on  most  of  the  legal  prop- 
ositions presented  by  him,  we  are  unable 
to  see  that  they  are  material  in  this  case, 
for  the  reasons  before  stated. 

Complaint  is  also  made  of  the  ruling  of 
the  court  on  plaintiff's  motion  to  re  tax 
costs  In  said  action.  We  find  nothing  in 
the  record  but  plaintiff's  motion,  and  the 
ruling  of  the  court  thereon.  There  is  not 
even  a  copy  of  the  fee  docket,  unless  we 
assume  that  it  Is  correctly  copied  in  plain- 
tiff's motion.  This  we  think  unwarrant- 
ed. The  overcharge  claimed  is  but  trifling, 
and  we  find  nothing  to  challenge  our  In- 
vestigation In  that  respect.  The  order  of 
the  district  court  will  be  affirmed.  All  the 
justices  concurring. 


(61  Kan.  336; 
CRAVEN  et  aL  v.  BRADLEY  et  aL 
(Supreme  Court  of  Kansas.  May  6,  1893.) 

iiOBTOAGK  FOKECLOaUKK — PaKTIRS — LIMITATION — 

Questions  not  Raised  Below. 

X.  Where  a  foreclosure  suit  is  commenced 
after  the  death  of  the  mortgagor  against  such 
mortgagor,  and  neither  his  Iieirs  nor  personal 
representatives  are  made  parties  thereto,  the 
judgment  and  all  proceedings  are  void  as 
against  the  heirs  of  the  mortgagor.  Richards 
v.  Thompson,  23  Pac  Rep.  106,  43  Kan.  209. 

2.  Where  land  is  vacant  and  unoccupied 
until  10  years  prior  to  the  commencement  of 
an  action  in  the  nature  of  ejectment  against 
the  parties  in  possession  thereof,  the  15-year 
statute  of  limitations  has  no  application. 

3.  The  supreme  court  will  not  pass  upon 
the  question  whether  a  defendant,  in  an  ac- 
tion in  the  nature  of  ejectment,  is  entitled  to 
the  possession  of  the  land  until  there  has  been 
refunded  to  him  the  purchase  money,  under 
the  provisions  of  section  613  of  the  Civil  Code, 
before  a  request  for  relief  under  that  section 
has  been  presented  and  acted  upon  by  the 
trial  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Pottawato- 
mie county ;  William  Thompson,  Judge. 

Action  by  R.  M.  Bradley  and  others 
against  G.W.  and  S.  M.  Craven  to  re- 
cover laud.  Plalntlffn  had  judgment,  and 
defendants  bring  error.  Affirmed. 

D.  V.  Sprague  and  B.  H.  Tracy,  for 
plaintiffs  in  error.  W.  F.  Cballis  and  Val- 
entine, Harkness  &  Godard,  for  defend- 
ants in  error. 
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HORTON,  C.  J.  John  L.  Adams  was 
the  patentee  of  the  land  in  controversy, 
and  the  plaintiffs  below  are  bis  sole  heirs. 
Neither  be  nor  his  heirs  have  ever  made 
any  conveyance  of  the  land,  or  any  part 
thereof.  Adams  was  a  married  man,  and 
occupied  the  land  with  bis  family  as  a 
homestead  from  March  till  November, 
1859.  September  17,  1S59,  Adams  alone 
executed  a  trust  deed  upon  the  land,  con- 
veying the  same  in  trust  to  D.  B.  An- 
thony, to  secure  the  payment  of  a  note 
for  $140.60  to  one  Joseph  Bates.  Mrs. 
Adams  (now  Mrs.  B.  M.  Bradley)  did  not 
sign  the  trust  deed,  and  did  not  know  of 
it  till  afterwards.  Adams  died  August  14, 
1864.  Suit  was  commenced  to  foreclose 
the  trust  deed  November  29,  1865.  Joseph 
Bates  wan  plaintiff  In  this  action,  and  the 
only  defendants  named  were  John  L. 
Adams  and  D.  B.  Anthony.  Summons 
wan  Issued  against  John  L.  Adams,  and 
returned  "Not  found, "  and  service  was 
attempted  to  be  made  upon  him  by  publi- 
cation. A  decree  for  foreclosure  of  the 
trust  deed  was  entered,  and  the  land  sold 
thereunder  to  D.  B.  Anthony,  under 
whom  the  Cravens  claim.  The  sheriff's 
deed  to  D.  R.  Anthony  was  dated  March 
16. 1867.  On  the  23d  day  of  July,  1889,  the 
heirs  of  John  L.  Adams,  deceased,  brought 
their  action  against  G.  W.  and  S.  M. 
Craven— the  parties  In  possession,  and 
holding  Anthony's  title— to  recover  the 
possession  of  the  land.  Judgment  was 
rendered  in  favor  of  them,  and  against 
the  Cravens.  Of  this  Judgment  they  com- 
plain. 

The  statute  In  force  at  the  time  that  the 
trust  deed  of  September  17,  1869,  was  exe- 
cuted to  Adams  provided  that  such  a 
deed  "was  not  valid  without  the  signa- 
ture of  the  wife  to  the  same,  unless  the 
mortgage  was  given  to  secure  the  pay- 
ment of  purchase  money,  or  some  por- 
tion of  the  same."  Whether  the  money 
borrowed  on  the  trust  deed  was  "pur- 
chase money,"  within  the  legal  definition, 
we  are  not  called  upon  to  consider,  as  the 
mortgage  has  never  been  properly  or 
legally  foreclosed. 

It  is  claimed  that  this  action,  when 
commenced,  was  barred  by  the  16-year 
statute  of  limitation.  The  16-year  stat- 
ute does  not  control,  because  theland  was 
vacant  and  unoccupied  from  the  time  Ad- 
ams left  it,  in  1859,  until  about  10  years 
prior  to  the  commencement  of  this  action. 
Taylor  v.  Miles,  5  Kan.  515;  Myers  v.  Cood- 
radt,  28  Kan.  211-215.  Further,  the  15-year 
statute  of  limitations  was  not  pleaded  or 
presented  in  any  way  to  the  trial  court. 

It  is  next  claimed  that  the  decree  of  fore- 
closure is 'Conclusive,  and  not  subject  to 
any  attack  in  the  action  brought  by  the 
heirs  of  John  L.  Adams,  deceased.  It 
appears,  however,  that  Adams  had  been 
dead  for  more  than  a  year  before  the  fore- 
closure suit  was  commenced.  Neither  his 
heirs  nor  personal  representatives  were 
made  parties.  It  was  decided  In  Bichards 
v.  Thompson,  43  Kan.  200,  23  Pac.  Bep. 
106,  that  "where  the  holder  of  a  mort- 
gage, long  after  the  death  of  the  mort- 
gagor, proceeds  to  foreclose  his  mortgage, 
making  no  person  a  party  to  the  suit  ex- 
cept the  bolder  of  the  mortgage  and  the 


mortgagor,  and  service  of  summons  is 
obtained  by  publication,  and  the  fore- 
closure proceedings  are  prosecuted  to  final 
determination,  and  a  sheriff's  deed  is  exe- 
cuted and  recorded,  held,  that  all  the  fore- 
closure proceedings,  including  the  sheriff's 
deed,  are  void  as  against  the  heir  of  the 
mortgagor  and  the  grantee  of  such  heir, 
although  no  action  was  instituted  ques- 
tioning the  validity  of  such  proceed  lugs  or 
deed  for  more  than  flvo  years  after  the 
sheriff's  deed  Was  executed  and  recorded." 
Freem.  Jndgm.  §  117;  Crosley  v.  Hutton, 
98  Mo.  196.  11  S.  W.  Bep.  613;  1  Black, 
Jndgm.  S  203;  Mastln  v.  Gray,  19  Kan, 
458;  Head  v.  Daniels,  38  Kan.  1.15  Pac. 
Bep.  911. 

Finally,  it  Is  claimed  that  G.  W.  and  S. 
M.  Craven  were  entitled  to  the  possession 
of  theland  until  the  plaintiffs  below  had 
refunded  the  purchase  money,  with  inter- 
est, under  the  provisions  of  section  613 
of  the  Civil  Code.  A  sufficient  answer 
to  this  claim  is  that  these  parties  never 
made  any  request  to  the  court  below 
for  any  relief  under  that  section.  It  ap- 

f>ears  from  the  record  that,  after  the 
udgment  was  rendered,  the  defendants, 
in  open  court,  demanded  the  benefits  of 
the  occupant  claimant's  law  for  the 
valuation  of  improvements  and  the  as- 
sessment of  damages.  The  court  granted 
the  application.  No  further  request  was 
made  about  any  otber  relief,  and  of  course 
this  court  cannot  consider  a  complaint  of 
the  kind  now  urged  before  the  trial  court 
has  bad  the  opportunity  to  act  thereou. 
The  Judgment  of  the  district  court  will  be 
affirmed.   All  the  justices  concurring. 


(61  Kan.  359) 

BROWN  v.  KINSLEY  EXCH.  BANK. 

(Supreme  Court  of  Kansas.  May  6,  1893.) 

Banking — Conditional  Deposit— Liabilitt  or 
Bank. 

The  owner  of  a  tract  of  land,  desiring 
to  sell  the  same,  placed  it  in  the  hands  of  an 
agent,  who  made  a  conditional  «ale,  and  re- 
ceived from  the  proposed  purchaser  a  sum  of 
money,  which  was  to  constitute  a  part  of  the 
purchase  money  if  the  proposition  to  purchase 
was  accepted  and  the  conditional  sale  ap- 
proved, and,  if  not,  the  money  was  to  be  re- 
turned to  the  proposed  purchaser.  The  money 
so  received  was  deposited  in  a  bank,  to  be  dis- 
posed of  in  accordance  with  these  condition*, 
and  the  bank  issued  an  ordinary  deposit  slip 
without  any  conditions  written  thereon,  which 
was  delivered  to  the  owner  of  the  land.  He 
did  not  accept  the  proposition,  nor  ratify  tbe 
sale,  and  the  money  was  withdrawn  by  his 
agent,  and  returned  to  the  proposed  purchaser. 
Subsequently  the  owner  brought  an  action 
against  the  bank  on  the  deposit  check,  claim- 
ing that  it  was  an  unconditional  agreement, 
and  that  the  bank  was  absolutely  liable  for  the 
amount  deposited.  Hdd,  that  the  bank  faith- 
fully performed  its  trust,  and  that  the  land- 
owner was  not  entitled  to  recover. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Edwards 
county;  J.  C.  Strang,  Judge. 

Action  on  a  certificate  of  deposit  by  F. 
G.  Brown  against  the  Kinsley  Exchange 
Bank.  Defendant  had  Judgment,  and 
plaintiff  brings  error.  Affirmed. 
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Davidson  &  Williams,  for  plaintiff  in  er- 
ror.  J.  W.  Rose,  for  defendant  in  error. 

JOHNSTON,  J.  The  purpose  ot  this  ac- 
tion, brought  by  F.  G.  Brown,  was  to  re- 
rover  from  the  Kinsley  Exchange  Bank  a 
deposit  of  $500,  alleged  to  have  been 
placed  there  to  the  credit  of  Brown,  and 
which  was  evidenced  by  a  deposit  check 
signed  by  the  cashier  of  the  bank.  The 
answer  of  the  defendant  In  effect  was 
that  L.  B.  Tewksberry  was  employed  by 
Brown  to  sell  a  tract  of  real  estate,  and 
that  be  made  a  conditional  nn\e,  upon 
which  $500  was  advanced  by  the  purchas- 
ers; the  conditions  being  that,  if  Brown 
should  approve  of  the  terms  and  condi- 
tions of  the  sale,  the  $500  advanced  was 
to  be  paid  to  him,  and,  if  he  failed  to  ac- 
cept and  ratify  the  6ale,  the  money  should 
be  returned  to  the  purchasers.  Tewks- 
berry deposited  the  money  in  the  bank 
with  this  understanding,  and  upon  these 
conditions,  and  subsequently,  when 
Brown  failed  to  approve  and  confirm  the 
sale  which  had  been  made,  Tewksberry 
withdrew  the  money,  and  returned  it  to 
the  purchasers.  The  trial,  which  was 
with  a  jury,  resulted  in  favor  of  the  de- 
fendant, and  the  plaintiff  complains. 

The  principal  complaint  is  that  the  facts 
alleged  in  defendant's  answer  are  not  suf- 
ficient to  constitute  a  defense  to  the  ac- 
tion. It  is  argued  that  the  issuance  of  the 
deposit  check  is  admitted,  and  that,  as  It 
had  been  delivered  to  Brown  without  any 
conditions,  it  is  to  be  treated  as  a  writ- 
ten contract  to  pay  the  money  to  Brown 
npon  demand,  which  cannot  bo  contra- 
dicted, and  that  the  bank  became  abso- 
lutely liable  thereon,  regardless  of  any  con- 
ditions. It  is  true  the  deposltsliporcheck 
was  issued,  and  Anally  came  to  the  hands 
of  Brown,  but  it  is  also  true  that  he  did 
not  deposit  the  money,  nor  did  he  give 
anything  to  any  one  for  the  money  which 
he  claims.  The  testimony  offered  in  the 
case  substantially  sustains  the  allega- 
tions of  the  answer,  and  together  they 
form  a  complete  defense  to  the  plaintiff's 
action.  Tewksberry  negotiated  a  sale  of 
land,  and,  not  knowing  whether  the  terms 
offered  by  the  proposed  purchasers  would 
be  accepted  or  approved  by  plaintiff,  the 
advanced  payment  was  taken  and  depos- 
ited in  the  bank,  upon  the  express  condi- 
tion that,  if  the  proposition  was  accepted 
by  plaintiff,  it  should  constitute  a  part  of 
the  purchase  money,  and  be  paid  to  plain- 
tiff, but,  If  be  refused  to  accept  and  ap- 
prove the  proposition,  then  the  money 
was  to  be  returned  to  the  purchasers. 
Tewksberry  was  in  tact  the  agent  of  both 
parties,  and,  having  placed  the  money 
conditionally  with  the  bank,  was  at  liber- 
ty to  withdraw  it.  He  was  so  far  the 
agent  of  the  plaintiff  that  his  withdrawal 
of  the  raonej  would  relieve  the  defendants 
from  any  liability  to  bis  principal.  More 
than  that,  the  conditions  under  which  the 
bank  received  the  money  made  it  a  trus- 
tee of  the  parties  to  the  negotiation,  and 
it  became  its  duty  to  faithfully  execute  the 
trust  according  to  the  terms  agreed  upon 
by  the  parties.  Brown  did  not  accept  the 
proposition;  did  not  convey  his  land,  nor 
suffer  any  loss.    He  gave  no  consideration 


whatever  for  the  $500  which  be  claims. 
The  bank,  as  trustee,  has  turned  over  tbfa 
fund  to  the  party  entitled  to  the  same, 
and  should  be  exonerated  from  all  liability 
on  account  cf  the  deposit.  Brown  baa 
no  right,  either  iu  law  or  justice,  to  the 
claim  which  he  makes.  Tewksberry,  who 
was  his  own  agent,  has  received  the  mon- 
ey from  the  bank,  and  receipted  for  the 
same;  and  this  was  done  strictly  in  ac- 
cordance with  the  conditions  under  which 
the  deposit  was  made. 

It  is  contended  that  the  preponderance 
of  the  evidence  shows  that  the  deposit  was 
made  without  any  conditions  other  thai* 
those  expressed  on  the  deposit  slip;  bat 
that  was  a  question  of  fact,  which  has  been 
settled  by  the  Jury,  and  from,  a  reading  of 
the  testimony,  we  think  it  was  correctly 
settled. 

Some  criticism  is  made  of  the  instruc- 
tions, but  there  is  nothing  in  the  record 
showing  that  the  testimony  In  the  case  is 
all  preserved,  and  hence  the  objections 
which  are  made  to  the  instructions  are 
not  available.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  jus- 
tices concurring. 


(51  Kan.  S50> 

MARKLAND  et  al.  v.  McDANIEL. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Negotiable  Insthcments— Liability  op  I  nikj  us- 
ers—Waiver  op  Protest— Instructions. 

1.  Where  iudorsers  of  a  negotiable  prom- 
issory note  tell  the  holder  before  maturity  not 
to  do  anything  with  the  note,  and  that  they 
will  pay  it,  it  is  unnecessary,  in  order  to  charge 
them  as  such  indorsers,  that  formal  demand  of 
payment  be  made  on  the  maker,  and  notice 
given  to  the  indorsers  of  his  failure  to  pay. 
but  demand  and  notice  will  be  deemed  waived. 

2.  It  is  not  error  to  refuse  an  instruction 
which,  though  stating  a  correct  principle  of 
law,  is  inapplicable  to  the  facts  as  disclosed  by 
the  testimony. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Saline  coun- 
ty; R.  F.  Thompson,  Judge. 

Action  on  a  promissory  note  by  M.  Mc- 
Daniei  against  B.  H.Markland  anil  others. 
Plaintiff  had  judgment  on  demurrer  to  the 
petition,  and  defendants  bring  error. 
Affirmed. 

Charles  A.  HUler,  for  plaintiffs  In  error. 
Garver  &  Bond,  for  defendant  In  error. 

ALLEN,  J.  This  action  was  brought 
by  the  defendant  in  error,  as  plaintiff  be- 
low, to  recover  from  Markland,  Dodge, 
and  Moore  as  indorsers  on  a  promissory 
note  drawn  to  their  order  by  .George  W. 
Wilson  and  wife,  indorsed  by  them  to 
Smith  George,  and  by  Smith  George  to 
plaintiff.  A  copy  of  the  note  and  indorse- 
ments is  attached  to  the  petition.  The  ex- 
ecution of  the  note  and  its  indorsement  by 
the  defendants  Is  alleged?  and  also  that 
the  defendants  requested  plaintiff,  before 
the  note  became  due,  not  to  have  it  pro- 
tested, and  agreed  that,  if  plaintiff  would 
not  protest,  the  defendants  would  pay  the 
amount  thereof  to  the  plaintiff ;  that  plain- 
tiff, relyiug  upon  this  promise,  did  not  have 
the  note  protested.  There  are  other  aver- 
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merits  in  the  petition,  which  appear  to  us 
unnecessary.  Among  these  is  one  with  ref- 
erence to  the  guaranty  by  the  defendants 
of  the  payment  of  the  note;  also  a  state- 
ment with  reference  to  the  circumstances 
under  which  the  note  was  executed.  These 
mutters  were,  however,  merely  surplusage. 
The  only  cause  of  action  stated  in  the  peti- 
tion, when  all  its  averments  are  construed 
together,  is  one  against  defendants  as 
commercial  indorsers  who  have  waived 
protest  of  the  note.  The  defendants  de- 
murred to  the  petition,  and  the  overruling 
of  this  demurrer  is  assigned  as  error.  This 
ruling  was  right.  The  petition  stated  a 
cause  of  action.  Some  evidence  was  re- 
ceived on  the  trial  with  reference  to  what 
transpired  between  Smith  George  and  the 
defendants  at  the  time  the  note  was  ex- 
ecuted, which  appears  to  us  Irrelevant,  but 
as  the  case  was  tried  on  the  theory  that 
the  defendants  were  commercial  Indorsers, 
and  the  Jury  were  instructed  only  with  ref- 
erence to  their  liability  as  such,  we  do  not 
think  this  evidence  could  have  materially 
prejudiced  the  rights  of  the  defendants. 
Counsel  contends  that  a  waiver  of  protest 
must  be  in  writing,  though  be  states  that 
there  are  many  authorities  upholding  the 
opposite  view.  The  law  Is  well  settled, 
not  only  In  this  state,  but  generally,  that 
a  verbal  waiver  Is  sufficient.  In  the  case 
of  Gleae  v.  Ferguson,  48  Kan.  159,  29  Pac. 
Rep.  396,  it  was  said :  "That  the  present- 
ment of  a  note,  as  well  as  protest  and  no- 
tice, can  be  dispensed  with  by  agreement 
or  waiver,  is  a  familiar  doctrine  of  the 
text-books.  The  waiver  may  be  either 
verbally  or  by  writing.  It  may  be  ex- 
pressed in  strict  terras,  or  inferred  from 
the  words  or  ants  of  the  party.  It  may 
result  from  any  understanding  between 
the  parties  which  is  of  such  a  character  as 
to  satisfy  the  mind  that  a  waiver  is  in- 
tended." See,  also,  the  authorities  cited 
in  that  case;  also,  (love  v.  Vinlng,  7 
Mete.  (Mass.)  212;  SIgerson  v.  Mathews, 
20  How.  496. 

The  learned  counsel  for  the  plaintiff  in 
error  also  Complains  of  the  charge  of  the 
court,  because  it  Ignores  all  the  allegations 
of  the  petition, except  those  with  reference 
to  the  liability  of  the  defend  ants  as  indors- 
ers. We  think  the  court  was  right,  and 
that  no  other  cause  of  action  was  stated 
against  defendants  except  as  indorsers. 
The  third  instruction  asked  by  the  defend- 
ants, and  refused  by  the  court,  may  be 
conceded  to  be  sound,  but  we  do  not  see 
that  any  necessity  existed  for  giving  it  in 
this  case.  It  reads  as  follows:  "The 
plaintiff  in  this  action  claims  that  de- 
mand, notice  of  nonpayment,  and  protest 
was  verbally  waived  by  the  defendants, 
or  one  of  them.  Upon  this  point  1  charge 
you  that,  to  establish  such  waiver,  the  ev- 
idence must  be  clear  and  unequivocal,  rind 
equivocal  circumstances  and  agreements 
are  not  sufficient  for  this  purpose."  If  the 
jury  believed  the  testimony  of  the  plaintiff 
and  Smith  George,  there  was  sufficient  ev- 
idence to  sustain  the  finding  of  waiver.  If 
they  believed  the  testimony  of  the  defend- 
ant Dodge,  rather  than  the  witnesses  for 
the  plaintiff,  there  was  no  waiver,  for  he 
denied  in  toto  ha\inghad  the  conversa- 
tion testified  to  by  plaintiff's  witnesses. 


There  was  no  middle  ground  to  he  consid- 
ered by  the  Jury,  and  thereforethe  instruc- 
tion asked  was  not  applicable.  We  do  not 
think  the  testimony  on  behalf  of  plaintiff 
equivocal.  It  shows  that  before  the  note 
became  due  the  plaintiff  spoke  to  the  de- 
fendant Dodge,  and  asked  him  what  he 
was  going  to  do  about  it,  and  that  Dodge 
answered  to  let  It  stand  Just  as  it  was; 
that  they  would  see  it  was  paid ;  that  they 
expected  to  pay  it  any  way ;  and  that  be 
would  never  lose  a  dollar.  If  such  a 
statement  was  In  fact  made  by  a  member 
of  the  defendant  firm  before  the  note  fell 
due,  we  think  the  plaintiff  had  a  right  to 
rely  on  It,  and  that  he  was  under  no  obliga- 
tion to  go  through  with  the  useless  form 
and  expense  of  making  formal  demand 
and  giving  notice  of  the  nonpayment  of 
this  note.  We  perceive  no  error  in  the  rec- 
ord. Judgment  will  be  a  dinned.  All  the 
justices  concurring. 


(61  Kan.  310) 

JONES  et  al.  v.  HOLLISTER. 

(Supreme  Court  of  Kansas.   May  6,  1893.) 

Vendor  and  Purchaser— Contract  —  Wuen  Ti- 
tle Passes— Ejectment— Title  to  Support. 

1.  A  written  bond  or  contract  for  a  deed 
of  land,  putting  the  purchaser  thereof  in  im- 
mediate possession,  and  containing  no  provision 
for  the  forfeiture  of  the  bond  or  contract  if 
the  purchaser  fails  to  pay  the  installments  of 
purchase  money  due  thereon,  passes  the  entire 
equitable  estate  to  the  purchaser.  The  legal 
title  is  merely  held  by  the  vendor  as  security 
for  the  payment  of  the  balance  of  the  purchase 
money. 

2.  Where  possession  is  taken  under  such 
a  bond  for  a  deed,  the  purchaser  has  such  an 
equitable  title  to  the  real  estate  as  is  sufficient 
to  sustain  an  action  to  recover  possession  there- 
of against  a  party  subsequently  obtaining,  with- 
out right,  wrongful  possession. 

3.  A  purchaser  holding  under  a  bond  or 
contract  for  a  deed  of  land,  where  he  has  paid 
part  of  the  purchase  money,  and  has  taken 
immediate  possession  thereof,  has  a  better 
title  thereto  than  a  party  who  has  taken  sub- 
sequently possession  under  a  void  tax  deed, 
although  the  original  vendor  of  the  land  has 
made  no  effort  to  collect  the  money  due  upon 
the  notes  given  for -the  purchase  money,  and 
the  statute  of  limitations  has  run  against  them. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Douglas  coun- 
ty; A.  W.  Benson,  Judge. 

Action  by  Simpson  Holllster  against 
Valentine  Jones  and  others  to  recover 
land.  Plaintiff  had  judgment,  and  defend- 
ants bring  error.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

On  the  28th  of  March,  188H,  Simpson 
Holllster.  claiming  to  be  the  actual  owner 
of  theS.^of  theN.  W.%  of  section  19,  town- 
ship 12,  range  20,  in  Douglas  county,  com- 
menced his  action  against  Valentine  Jones 
and  J.  P.  Usher  to  recover  the  possession 
of  the  same.  The  defendants  filed  an  an- 
swer, denying  that  HolHsterwas  the  own- 
er of  the  premises.  On  the  6th  of  May, 
1SS9,  the  death  of  J.  P.  Usher  was  suggest- 
ed to  the  court  below,  and  the  action  was 
revived  against  his  heirs.  Margaret  A. 
Usher,  his  widow,  filed  an  answer,  alleg- 
ing that  she  was  the  owner  of  the  right, 
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title,  and  Interest  which  J.  P.  Usher  had 
at  the  time  of  big  death.  She  farther  made 
a  general  denial  of  the  allegations  of  the 
petition,  and  also  alleged  that,  whatever 
rights  or  interest  the  plaintiff  or  his  ven- 
dor may  have  had,  they  were  barred  by 
the  statute  of  limitations  long  before  this 
action  wan  commenced.  Before  the  com- 
mencement of  the  trial,  T.  A.  Hurd  ap- 
peared, and  stated  that,  as  trustee  of  the 
Union  Pacific  Railway  Company,  he  held 
the  legal  title  to  the  land,  and  asked  leave 
to  be  made  u  party  defendant.  The  court 
denied  his  request.  Trial  was  bad  before 
tho  court  at  the  May  term  for  1889,  a  Jury 
being  waived.  After  bearing  all  the  evi- 
dence and  the  arguments  in  the  case,  the 
court  made  and  Bled  the  following  conclu- 
sions of  fact:  "The  lands  described  In  the 
petition  area  part  of  about  254,000  acres 
of  land,  commonly  called  the  'Delaware 
Trust  Lands,' situated  In  Leavenworth, 
Douglas,  Jefferson,  and  Wyandotte  coun- 
ties. The  Leavenworth,  Pawnee  &  West- 
ern Railroad  Company,  a  corporation  or- 
ganised under  the  laws  of  Kansas  terri- 
tory, became  entitled  to  said  lauds  on 
February  23, 1863,  by  treaties  between  the 
United  States  and  the  Delaware  Indians. 
The  name  of  said  corporation  was  after- 
wards changed  to  that  of  Union  Pacific 
Railway  Company,  Eastern  Division,  to 
which  company  said  lands  were  duly  pat- 
ented by  the  Doited  States,  on  June  5, 
1868.  The  name  of  the  said  Union  Pacific 
Hallway  Company,  Eastern  Division,  was 
changed  to  the  Kansas  Pacific  Railway 
Company,  April  6, 1869.  The  said  Kansas 
Pacific  Railway  Company  was  afterwards 
consolidated  with  other  companies  to 
form  the  present  Pacific  Railway  Com- 
pany, and  said  last-named  corporation  is 
the  legal  successor  of  all  the  other  com- 
panies above  named.  On  February  23, 
1863,  the  Leaven  worth,  Pawnee  A  Western 
Railroad  Company,  by  its  president  and 
secretary,  under  its  corporate  seal, execut- 
ed and  delivered  to  E.  H.  Van  Densen  and 
B.  F.  Hopper  Its  written  contract,  where- 
by it  undertook  and  agreed  to  convey  to 
them  the  lands  described  in  the  petition 
for  the  sura  of  $736,  $245.83  being  paid  in 
cash,  and  the  balance  secured  by  the  four 
promissory  notes  of  said  Van  Deuseu  and 
Hopper,  due,  respectively,  in  one,  two, 
three,  and  four  years  thereafter,  with  six 
per  cent,  interest;  the  conveyance  to  be 
inada  when  said  notes  were  paid,  accord- 
ing to  their  terms.  Said  Van  Densen  and 
Hopper  took  possession  of  said  lands  a 
few  days  before  the  execution  of  said  con- 
tract, having  advanced  said  cash  payment, 
and  were  awaiting  the  signing  of  the  con- 
tract by  the  proper  officers  of  the  railroad 
company.  They  erected  a  bouse  and  saw- 
mill thereon  at  once,  and  occupied  the 
same.  They  also  fenced  the  land,  and 
huilt  several  shanties  thereon  for  work- 
men, and  had  from  the  date  of  their  said 
occupancy  full  and  exclusive  possession 
thereof, under  said  agreement  of  purchase. 
On  the  17th  day  of  August.  1863,  said  Van 
Deusen  duly  assigned,  in  writing,  all  his 
Interest  in  said  contract  and  land  to  said 
Hopper,  who  continued  In  such  possession 
until  April  26, 1870,  when  he  conveyed  said 
land  by  quitclaim  deed,  and  delivered  pos- 


session thereof,  to  Samuel  K.  Hnson. 
Said  deed  recites,  as  part  consideration, 
that  the  said  Huson  assumed  payment  of 
said  four  purchase-money  notes  lo  the  rail- 
road company  above  referred  to,  amount- 
ing to  $490.64.  Said  Huson  immediately 
took  possession  undersaid  deed  by  tenant, 
and  held  the  same  until  his  death,  Janu- 
ary 2,  1875.  His  administratrix  continued 
in  such  possession,  and  rented  said  lands 
as  a  part  of  the  estate.  She  executed  a 
written  lease  to  one  White  in  1875,  who 
continued  thereunder  until  and  including 
1879.  After  that  year,  John  P.  Devereaux, 
as  trustee  for  said  railroad  company, 
claimed  the  rent  and  possession,  as  did 
also  the  Huson  estate;  and  White  paid 
rent  to  Devereaux  for  the  years  1880  and 
1881.  He  surrendered  his  possession  to 
one  Albert  Moore,  as  a  sab  tenant,  who 
remained  in  possession  until  May,  1884. 
when  he  left  the  place;  and  It  was  then 
leased  by  J.  P.  Usher,  then  claiming  title 
thereto,  and  who  had  obtained  peaceable 
possession  thereof,  to  Sara  Lee,  who  re- 
mained in  possession,  as  the  tenant  of  said 
Usher,  until  March,  1886,  when  it  was  leased 
by  said  Usher  to  Valentine  Jones,  defend- 
ant, who  still  holds  such  possession  onder 
said  lease.  Said  Usher's  possession  was 
not  disturbed  until  this  suit  was  brought. 
In  the  year  1879,  the  north  1-10  of  said  lot 
No.  4  was  assessed  for  taxation,  and,  said 
taxes  being  delinquent,  at  the  tax  sales  of 
1880  the  whole  of  said  lot  No.  4  was  sold 
for  such  taxes  to  J.  L.  Briggs,  and  bis  cer- 
tificate duly  assigned  to  said  J.  P.  Usher, 
who  paid  the  taxes  of  1881  thereon;  and 
on  the  21st  day  of  Jaly,  1884,  the  whole  of 
said  lot  No.  4  was  conveyed  by  tax  deed 
to  said  J.  P.  Usher,  and  said  deed  was 
duly  recorded  January  7,  1886.  In  the 
year  1881  the  3  9-JO  or  said  lot  No.  4  was 
assessed  for  taxation,  and,  said  taxes  be- 
ing delinquent,  at  the  tax  ssles  of  1882  the 
9-10  of  said  lot  [not  specifying  what  9-10] 
was  sold  for  such  delinquent  taxes  to  J. 
L.  Briggs,  who  assigned  his  certificate  to 
J.  P.  Usher,  and  ou  the  7th  day  of  Septem- 
ber, 1885.  the  said  9-10  [not  •  specifying 
what  9-10]  of  said  lot  was  conveyed  to  J. 
P.  UBher,  and  said  deed  placed  upon  the 
proper  record  In  themgister's  office  March 
25,  1887.  Both  said  tax  deeds  are  void  up- 
on their  face,  and  convey  no  title  from  the 
year  1879  to  the  year  1888,  inclusive. 
Taxes  have  been  paid  on  said  property, 
and  a  schedule  thereof  shows  the  descrip- 
tion by  which  said  lot  was  assessed,  the 
amount  and  dates  of  payments,  and  by 
whom  made.  The  widow  and  heirs  of 
said  Samuel  K.  Huson  never  surrendered 
possession  of  said  lands,  and  said  Dever- 
eaux,  as  trustee,  never  took  possession, 
except  by  receiving  certain  rents  as  here- 
inbefore'stated,  from  the  tenant  of  said 
Huson  estate.  The  said  Usher  claimed 
said  premises  in  fee  simple  under  said  tax 
sales  ever  since  about  the  1st  of  March, 
18s4,  and  bis  widow  still  claims  the  same 
in  fee  simple.  John  P.  Usher  died,  intes- 
tate, April  13, 1889,  leaving,  bis  sole  heirs, 
his  widow,  Margaret  A.  Usher,  and  three 
sons  of  full  age,  who  have  since  bis  death 
conveyed  all  their  right,  title,  and  interest 
in  said  property  to  said  Margaret  A. 
Usher,  who  now  owns  all  the  right  and  tl- 
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tie  wbicb  J.  P.  Usher  bad  therein.  On  tbe 
18th  day  of  December,  1866,  the  Hnion 
Pacific  Railway  Company,  by  its  deed  of 
that  date,  doly  executed,  constituted  and 
appointed  said  J.  P.  Devereaux  and  H.  J. 
Jewitt,  trustees,  its  attorneys  in  fact,  to 
take,  hold,  and  exercise  full,  exclusive,  and 
absolute  control  of  all  said  Delaware  trust 
lands,  [including  the  lands  In  suit,  and 
tbe  notes  of  said  company  or  its  corporate 
predecessors,]  and  to  do  and  perform  for 
said  railroad  company,  in  reference  to 
said  lands  and  notes,  every  act  or  thing 
that  said  company  might  or  could  do, 
with  full  power  to  make  such  instruments 
of  conveyance,  or  other  assurance,  bonds, 
or  writing,  that  the  said  trustees  might 
require.  The  said  J.  P.  Devereaux  died  in 
1881,  and  on  March  19,  1888,  T.  A.  Hurd 
was  duly  appointed  and  constituted  trus- 
tee in  his  place,  with  all  the  power  that 
said  Devereaux  before  that  time  had ;  and 
be  has  since  acted,  and  still  acts,  as  such 
trustee.  And  thereupon,  on  the  19th  of 
March.  1883,  tbe  said  Union  Pacific  Bail- 
way  Compauy  conveyed  to  bim  in  trust 
all  the  unsold  portion  of  said  Delaware 
trust  land,  not  Including  tbe  lands  in 
controversy;  and  on  tbe6tbdayof  May, 
1889,  said  company  conveyed,  in  trust,  to 
said  Hurd,  tbe  lands  in  suit  and  some 
other  lands.  On  tbe  10tb  day  of  March, 
1887,  tbe  heirs  at  law  of  said  Samuel 
K.  Hnson,  deceased,  conveyed  said  land, 
by  quitclaim  deed,  to  Simpson  Hollister, 
plaintiff,  who  now  owns  ail  tbe  right, 
title,  and  interest  of  said  heirs  therein. 
The  said  notes  given  by  Van  Deusen  and 
Hopper  have  not  been  paid,  but  are  long 
since  barred  by  tbe  statute  of  limitation. 
J.  P.  Usher,  while  In  possession,  and  claim- 
ing title  under  bis  tax  deeds,  made  lasting 
and  valuable  improvements  on  said  prop- 
erty." And  thereon  the  court  made  and 
filed  tbe  following  conclusions  o!  law: 
"(1)  That  said  plaintiff  should  have  and 
recover  possession  of  the  lands  described 
in  the  petition,  and  costs.  (2)  Before  be- 
ing let  into  possession,  said  plaintiff  is  ad- 
judged to  pay  said  defendant  Margaret 

A.  Usher  the  sura  of  $254.80,  being  the 
taxes  paid  by  said  J.  P.  Usher,  and  inter- 
est thereon  as  allowed  by  law  in  such 
cases.  (8)  The  said  tax  deeds  hereinbefore 
described  are  thereupon  canceled,  and  held 
for  naught."  Tbe  defendants  excepted, 
and  bring  tbe  case  bore. 

N.  H.  Loomls,  for  plaintiffs  in  error. 
Bigns  &  Nevison  and  D.  S.  Alford,  for  de- 
fendant in  error. 

HORTON.C.  J.,  (after  stating  the  facts.) 
The  contract  under  which  Hollister  cluims 
tbe  land  in  controversy  was  made  by  the 
Leavenworth,  Pawnee  &  Western  Bail- 
road  Company  to  E.  H.  Van  Deusen  and 

B.  F.  Hopper,  on  February  23. 1868.  $245.33 
was  paid  in  cash  at  the  date  of  the  con- 
tract, and  four  notes,  each  for  $122.62,  due 
in  one,  two,  three,  and  four  years,  respec- 
tively, were  given  for  the  balance  of  tbe 
purchase  price.  The  contract  contained 
no  terms  of  forfeiture,  and  excepting  tbe 
reservation  for  tbe  railroad  company  of  a 
right  of  way,  80  feet  In  width,  over  tbe 
land,  and  tbe  right  to  take  gravel,  earth, 


and  stone  for  tbe  construction  of  its  road, 
the  provisions  were  merely  to  the  effect 
that  tbe  company  would  execute  to  Van 
Deusen  and  Hopper,  tbeir  heirs  and  as- 
signs, a  general  warranty  deed  for  tbe  land 
sold,  upon  tbe  payment  of  the  notes  and 
interest  specified  therein.  Van  Deusen 
and  Hopper  immediately  went  into  pos- 
session of  the  land.  Van  Deusen  after- 
wards assigned  his  Interest  in  tbecontract 
to  Hopper,  and  in  1870  Hopper  quitclaimed 
his  interest  to  Samuel  K.  Huson.  In  this 
conveyance  Huson  assumed  the  payment 
of  tbe  notes  to  the  railroad  company, 
none  of  which  have  been  paid.  Huson  im- 
mediately took  possession  of  tbe  land  by 
tenant,  and  continued  in  possession  of 
tbe  land  until  bis  death.  Hedied  January 
2, 1875,  leaving  a  widow  and  heirs,  who 
continued,  so  far  as  tbey  were  able  to  do, 
to  collect  rent  from  the  tenants  occupying 
the  laud.  Huson.  never  paid  the  notes  in 
questiou,  or  any  part  of  them,  and  tbey 
still  remained  unpaid.  In  1879  the  heirs  of 
Huson,  deceased,  ceased  paying  taxes  up- 
on tbe  land.  They  did  not  pay  tbe  taxes 
for  that  year,  or  for  any  subsequent  year. 
Tbe  land  was  afterwards  sold  for  taxes, 
and  deeded  to  J.  P.  Usher.  Usher  took 
possession  in  tbe  spring  of  1884,  and  con- 
tinued in  possession  until  his  death.  Since 
bis  death,  Margaret  A.  Usher,  his  widow, 
has  continued  in  possession  of  the  land, 
and  is  now  in  possession  of  it,  through 
Valentine  Jones,  her  tenant.  Usher  placed 
lasting  and  valuable  improvements  upon 
the  land,  after  be  took  possession  of  it. 
On  March  10, 1887,  tbe  heirs  of  Mr.  Huson 
quitclaimed  tbeir  interest  in  the  land  to 
Simpson  Hollister.  Tbe  trial  court  held 
that  Usher's  tax  deeds  were  void,  and 
gave  judgment  in  favor  of  Hollister,  the 
plaintiff  below,  but  preserved  for  tbe  de- 
fendants all  tbeir  rights  for  taxes  and  im- 
provements under  the  statutes. 

There  is  nothing  in  tbe  evidence  or  find- 
ings showlug,  or  tending  to  show,  that 
the  Leavenworth,  Pawnee  &  Western 
Bailroad  Compauy,  or  any  of  its  succes- 
sors, ever  forfeited,  by  Judgment  or  other- 
wise, tbe  contract  for  the  sale  of  tbe  land 
of  the  23d  of  February,  1863.  Under  that 
contract.  Van  Deusen  and  Hopper  and 
tbeir  subsequent  grantees  or  assigns  had 
an  equitable  title  to  tbe  land.  Under  the 
contract,  possession  was  taken  by  the 
purchasers,  and  sucb  purchasers  and  their 
grantees  or  assigns  continued  In  posses- 
sion from  1859  until  the  spring  of  1884, 
when  Usher  took  possession  under  his  tax 
deeds;  There  is  a  special  finding  of  tbe 
trial  court  that  the  widow  and  heirs  of 
Samuel  K.  Huson,  who  was  In  possession 
at  his  death,  on  January  2,  1875,  never 
surrendered  possession  of  the  land,  al- 
though Mr.  Devereaux,  who  represented 
tbe  Interest  of  the  Onion  Pacific  Bail  way 
Company,  Eastern  Division,  received  cer- 
tain rents  from  tbe  tenant  of  tbe  Huson 
estate. 

The  contention  is  that  the  finding  of  the 
trial  court  that  Mrs.  Huson  never  surren- 
dered  possession  is  not  sustained  by  tbe 
evidence.  William  P.  White  was  the  last 
tenant  from  whom  Mrs.  Huson  collected 
rent.  He  moved  upon  tbe  land  in  1874  as 
a  tenant  of  Mr.  Huson,  and  left  the  land 
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in  1881.  After  Mr.  Huaon  died,  he  paid  the 
rent  to  Mrs.  Husou  for  two  years,  and 
then  paid  rent  to  Mr.  Devereaux.  Bat  it 
does  not  appear  that  Mrs.  Huson consent- 
ed that  White  should  pay  any  rent  to  Mr. 
Devereaux,  or  any  one  else.  The  record 
shows  that  the  administratrix  of  the  Hu- 
son  estate  brought  suit  in  1879  against 
White,  and  recovered  Judgment  of  f  175  for 
rent  of  the  land.  We  think  that  there 
was  enough  evidence  offered  upon  the  trial 
to  support  all  the  findings  of  fact. 

It  Is  next  contended  thatHolister  ought 
not  to  recover,  unless  he  has  a  title  to  the 
land  against  the  Leavenworth,  Pawnee 
&  Western  Railroad  Company,  or  the  Un- 
ion Pacific  Railway  Company,  its  succes- 
sor, which  would  he  recognized  and  pro- 
tected in  a  court  of  equity.  But  the  Leav- 
enworth, Pawnee  &  Western  Railroad 
Company,  the  original  owner  of  the  land, 
or  Its  successor.  Is  not  here  complaining. 
Mrs.  Usher  Is  not  the  representative  In 
any  way  In  this  action  of  the  Leaven- 
worth, Pawnee  &  Western  Railroad  Com- 
pany or  the  Union  Pacific  Railway  Com- 
pany, or  auy  other  person  or  party  claim- 
ing title  or  Interest  from  any  railroad 
company.  So  far  as  this  case  is  concerned. 
Usher,  when  living,  and  his  widow,  since 
bis  death,  are  strangers  to  all  the  railroad 
companies.  At  the  trial,  T.  A.  Hurd  ap- 
peared, and  asked  permission  to  inter- 
vene, and  file  an  answer  as  trustee  of  the 
Union  Pacific  Railway  Company ;  bathe 
is  not  a  party  to  the  proceedings  in  error, 
and  be  makes  no  complaint  in  this  court 
of  any  ruling  of  the  trial  court.  There- 
fore in  this  action  we  cannot,  if  we  would, 
protect  the  rights,  if  any,  of  the  Leaven- 
worth, Pawnee  &  Western  Railroad  Com- 
pany, or  the  Kansas  Pacific  Railway  Com- 
pany, its  successor,  or  the  rights,  if  any, 
of  T.  A.  Hurd,  the  trustee.  If  the  railroad 
companies  huve  permitted  the  persona 
holding  under  the  written  contract  In  the 
purchase  of  this  land  to  remain  in  posses- 
sion thereof,  without  attemptlug  to  col- 
lect the  i -"lance  of  the  purchase  money, 
until  it  has  been  barred  by  the  statute  of 
limitations,  that  Is  a  matter  wholly  be- 
tween the  companies  and  the  parties  hold- 
ing under  the  written  con  tract  of  purchase. 
This  Is  no  concern  of  Mrs.  Usher  or  her  ten- 
ant. Of  course  a  plaintiff  in  ejectment  must 
recover  on  the  strength  of  his  own  title, 
and  not  on  the  weakness  of  that  of  the 
defendant.  Mitchell  v.  Lines,  86  Kan.  378, 
13  Pac.  Rep.  593.  But  when  the  Leaven- 
worth, Pawnee  &  Western  Railroad  Com- 
pany sold  the  land  In  dispute  to  Van  Deu- 
sen  and  Hopper,  and  executed  to  them, 
as  purchasers,  a  title,  bond,  or  contract 
therefor,  and  received  a  part  of  the  par- 
chase  money,  taking  several  promissory 
notes  for  the  deferred  installments  of  the 
purchase  money,  and  then  put  the  pur- 
chasers In  possession,  (time  not  being  the 
essence  of  the  bond  or  contract,)  the  entire 
equitable  estate  of  the  land  passed  to  Van 
Deusen  and  Hopper  and  their  vendees  or 
assignees.  Everything  passed  to  tbem, 
except  the  mere  legal  title,  and  that  was 
held  by  the  railroad  company  merely  as  a 
security  for  the  payment  of  the  notes. 
Courtney  v.  Wood  worth.  9  Kan.  448. 
Under  the  Code  an  equitable  title  to  real 


estate  is  sufficient  to  sustain  an  action  to 
recover  possession.  Railway  Co.  v.  Me- 
Bratney,  12  Kan.  ft.  In  this  state,  in  eject- 
ment, the  party  having  the  better  title 
may  always  recover,  whatever  that  title 
may  be, — legal  or  equitable.  If  the  title  of 
a  plaintiff  Is  better  than  that  of  a  defend- 
ant, the  plaintiff  may  recover,  however 
weak  his  title  may  be.  O'Brien  v.  Weth- 
erell,  14  Kan.  616;  Doffey  v.  Rafferty,  15 
Kan.  9;  Mooney  v.  Olsen,  21  Kan.  691. 
Upon  the  findings  of  fact,  the  plaintiff  be- 
low was  entitled  to  recover.  We  perceive 
no  error  In  the  record.  The  judgment  of 
the  district  court  roast  be  affirmed.  All 
the  Justices  concurring. 


(51  Kan-  Ml) 

CULP  et  al.  v.  CULP  et  al. 
(Supreme  Court  of  Kansas.  May  6,  1893.) 
Mortgage  —  Foreclosure— Limitation — Tax 

Sales— Redemption  to  Minors. 

1.  Where  a  promissory  note  secured  by  a 
mortgage  is  barred  by  the  statute  of  limita- 
tions, an  action  to  foreclose  the  mortgage  can- 
not be  maintained. 

2.  A  creditor  who  most  take  affirmative 
action  to  obtain  a  right  or  remedy  cannot  safe- 
ly sit  still  when  he  might  act,  nor  long  delay 
the  taking  of  such  Initiatory  steps  as  will  en- 
able him  to  maintain  the  action;  and  where  he 
fails  to  act  or  take  the  essential  steps  within 
a  reasonable  time  the  statutory  limitation  will 
run.  Bauserman  v.  Charlott,  26  Pac  Rep. 
1051,  46  Kan.  480. 

3.  The  maker  of  a  note  secured  by  a  mort- 
gage removed  from  the  state  after  the  maturi- 
ty of  the  note,  and  was  absent  until  his  death. 
No  administration  was  ever  had  upon  his  es- 
tate, nor  were  any  steps  taken  to  enforce  the 
collection  of  the  secured  debt  until  about  10 
years  after  his  death,  when  an  action  to  fore- 
close the  mortgage  was  begun.  Held,  that  the 
action  was  barred. 

4.  The  statutory  provision  which  affords 
minors  the  right  to  redeem  lands  from  tax 
sale  after  they  reach  majority  applies  only  to 
lands  that  are  owned  by  minors,  or  hi  which 
they  had  an  interest  at  the  time  of  the  tax  sale. 
Doudna  v.  Harlan,  25  Pac.  Rep.  883,  45  Kan. 
484. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon 
county  ;  C.  O.  French,  Judge. 

Action  by  Daniel  Culp  and  others 
against  Myron  Calp  and  others  for  the 
foreclosure  of  a  mortgage.  Defendants 
had  judgment  on  demurrer  to  the  peti- 
tion, and  plaintiffs  bring  error.  Affirmed. 

Cory  &  Hnlbert.  B.  Hudson,  and  E.  F. 
Ware,  for  plaintiffs  in  error.  E.  M.  Hu- 
lett,  Ed.  C.  Gates,  and  J.  M.  Humphrey, 
for  defendants  in  error. 

JOHNSTON,  J.  On  March  13,  1889,  the 
plaintiffs  brought  an  action  against  the 
defendants  in  the  district  court  of  Bour- 
bon county  to  foreclose  a  mortgage  exe- 
cuted by  S.  H.  Culp  and  wife  upon  320 
acres  of  land  situate  In  Bonrbon  county. 
In  the  petition  it  is  alleged  that  the  mort- 
gage was  given  to  secure  a  promissory 
notfl  executed  by  S.  H.  Culp  In  favor  of 
Daniel  Culp  and  Samuel  Stauffer  on  April 
1, 1872,  by  which  he  promised  to  pay,  one 
year  after  date,  the  sum  of  93,000.  with 
interest  at  6#  per  cent.   It  Is  alleged  that 
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no  part  of  the  principal  and  interest  has 
been  paid,  and  that  there  is  due  thereon 
the  sum  of  $6,305.  It  in  further  alleged 
that  S.  H.  Culp,  the  maker  of  the  note, 
removed  from  Kansas  in  September,  1874. 
and  was  personally  absent  from  the  state 
ever  afterwards,  living  in  the  state  of  Illi- 
nois until  the  year  1877,  when  he  removed 
to  Iowa,  where  he  died  in  September. 
1879,  leaving  as  his  only  heirs  his  widow 
and  seven  children,  among  whom  were 
two  of  the  defendants, — Myron  Culp,  a 
son  22  years  of  age  when  this  action  was 
begun,  and  David  E.  Culp,  who  was  then 
a  minor  under  21  years  of  age.  All  of  the 
children  were  under  the  age  of  21  years  at 
the  decease  of  S.  H.  Culp,  and  no  adminis- 
tration was  ever  had  upon  his  estate  in 
Kansas.  The  widow,  Rebecca  Culp,  and 
the  children  other  than  Myron  and  Duvid 
E.,  have  by  quitclaim  deeds  conveyed 
their  interests  and  title  in  one  of  the 
quarter  sections  of  the  land  to  the  defend- 
ant S.  A.  Lotterer,  and  in  like  manner 
they  conveyed  the  other  quarter  section 
to  the  defendunt  Benjamin  Garrison. 
There  is  a  further  averment  that,  in  ob- 
taining quitclaim  deeds  from  the  heirs, 
Garrison  acted,  and  is  still  acting  and 
holding  the  same,  as  the  trustee  of  the  de- 
fendant John  Bishop.  It  is  alleged  that 
the  mortgage  was  duly  executed  and  re- 
corded ;  that  the  plaintiffs  were  still  the 
owners  and  holders  of  the  note  secured 
by  the  raortgatre;  that  default  had  been 
made  in  its  payment;  and  that,  while  de- 
fendants and  each  of  them  claim  an  inter- 
est or  equity  in  the  land.it  was  junior  and 
subordinate  to  the  mortgage  sought  to 
be  foreclosed.  As  an  additional  allega- 
tion It  is  alleged  that  Lotterer,  Bishop, 
and  Garrison  claim  under  tax  deeds  of 
dates  September  9,  18*0,  October  7, 1881, 
and  October  10, 1881,  each  of  which  was 
recorded  about  the  time  of  execution,  and 
that  defendants  Myron  Culp  and  David 
E.  Culp  are  entitled  to  redeem  the  lands 
from  tax  sales  and  have  the  tax  deeds 
set  aside,  upon  tendering  to  the  holders 
of  said  tax  deeds  the  sum  or  suras  pre- 
scribed by  law,  and  the  plaintiffs  claim 
the  right  to  avail  themselves  of  the  equi- 
ties of  the  minor  defendant.  In  the  peti- 
tion they  state  that  they  tender  to  the 
holders  of  the  tax  deeds  the  sums  neces- 
sary to  redeem.  The  prayer  of  the  peti- 
tion if*  that  the  defendants  be  required  to 
set  up  the  interest  tbey  claim  in  the  land, 
and  that  it  be  adjudged  subordinate  to 
that  of  the  plaintiffs;  that  their  claim  of 
$6,305,  with  Interest  thereon,  should  be 
declared  the  superior  lien  upon  the  real 
estate,  and  for  a  decree  directing  its  sale 
to  satisfy  the  lien.  They  also  ask  for  the 
cancellation  of  the  tax  deeds.  Separate 
demurrers  were  filed  by  the  defendants, 
alleging  that  the  facts  sta ted  in  the  peti- 
tion were  insufficient  to  constitute  a 
cause  of  action  against  any  of  them.  The 
court  sustained  the  demurrers,  and  gave 
judgment  in  favor  of  the  defendants,  and 
although  the  grounds  of  decision  are  not 
set  forth  in  the  record.it  was  stated  in 
the  argument  that  the  court  held  the  ac- 
tion was  barred  by  the  statute  of  limita- 
tions. 

Plaintiffs  ask  for  a  foreclosure  of  the 
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mortgage,  but  no  recovery  was  asked 
upon  the  note  secured  by  the  mortgage. 
The  note  upon  Its  face  appeared  to  be 
barred  by  the  statute  of  limitations,  and, 
as  the  mortgage  Is  only  nn  incident  of  the 
note,  if  the  latter  is  barred,  so  also  is  the 
mortgage,  and  the  interests  of  the  defend- 
ants were  such  as  to  justify  them  In  Inter- 
posing this  defense.  Sch mucker  v.  Sibert, 
18  Kan.  104;  City  of  Ft.  Scott  v.  Scbulen- 
berg,  22  Kan.  648. 

To  avoid  the  bar  of  the  statute  plain- 
tiffs allege  the  removal  of  the  maker  of 
the  note  from  Kansas,  and  his  absence 
from  the  state  until  the  time  of  his  death 
in  1879.  The  removal,  absence,  and  death 
of  the  debtor  do  not  amount  to  an  indefi- 
nite suspension  of  the  operation  of  the 
statute.  A  creditor,  who  muBt  take 
affirmative  action  to  obtain  a  right  or 
remedy,  cannot  safely  sit  still  when  he 
might  act,  nor  long  delay  the  taking  of 
such  initiatory  steps  as  would  enable  him 
to  maintain  an  action,  and  avert  the 
ordinary  penalty  of  delay. 

'The  facts  in  this  case  bring  it  within  a 
line  of  decisions  which  fully  sustain  the 
ruling  of  the  district  court.  The  note  se- 
cured by  the  mortgage  matured  more  than 
20  years  ago,  and  was  17  months  overdue 
before  the  maker  removed  from  the  state 
of  Kansas.  No  steps  were  taken-  to  en- 
force its  collection  until  about  16  years 
after  a  right  of  action  thereon  accrued, 
nor  until  about  10  years  after  the  death  of 
the  maker.  Of  course  his  death  suspended 
the  operation  of  the  statute  until  an  ad- 
ministrator could  be  appointed,  and  none 
could  be  appointed  at  the  instance  of  the 
plaintiffs  until  the  time  expired  within 
which  the  widow  or  next  of  kin  are  given 
the  preferred  right  to  take  out  letters. 
After  the  lapse  of  60  days,  plaintiffs  could 
have  procured  administration,  and  it  was 
their  duty  to  have  taken  steps  to  that  end 
at  that  time,  or  within  a  reasonable  time 
thereafter.  So  it  has  been  held  that  where 
preliminary  steps  are  essential  to  the 
bringing  of  an  action  upon  a  claim,  and 
such  steps  may  be  taken  by  the  claimant, 
he  cannot  prevent  the  operation  of  the 
statute  by  unnecessary  delay  in  taking 
such  action,  and  that  If  he  fails  to  act 
within  reasonable  time  the  statutory  limi- 
tation will  run.  Atchison.,  T.  &  S.  F.  R. 
Co.  v.  Burlingame  Tp.,36  Kan.  628,14  Pac. 
Rep.  271.  The  same  principle  was  an- 
nounced in  Rork  v.  Board,  46  Kan.  175,  26 
Pac.  Rep.  391.  The  subject  was  carefully 
reconsidered  and  the  authorities  re-exam- 
ined in  the  case  of  Bauserman  v.  Charlott, 
46  Kan.  4S0,  26  Pac.  Rep.  1051,  which  was 
an  action  brought  against  the  adminis- 
trator of  Gen.  Blunt  upon  a  judgment 
theretofore  obtained  iu  Missouri  during  the 
lifetime  of  Blunt.  No  letters  of  adminis- 
tration were  taken  out  until  more  than 
four  years  after  the  death  of  Blunt,  and 
three  years  elapsed  after  such  appointment 
before  the  creditor  commenced  bis  action. 
In  that  case  it  was  said  that,  "if  the  plain- 
tiff below  had  a  vailed  himself  of  the  means 
which  the  law  provides  for  prosecuting  his 
claim,  he  could  have  taken  action  as  soon 
as  fifty  days  bad  elapsed  after  the  death 
of  his  alleged  debtor.  If  a  creditor  would 
save  his  debt  from  the  statute   bar,  he 
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should  take  out  administration  himself. 
•  •  •  The  reasonable  time  within  which 
a  creditor,  haviug  a  claim  against  a  de- 
cedent, and  wishing  to  establish  the  same 
against  bis  estate,  should  make  applica- 
tion for  administration,  wonld  be  under 
the  statute  fifty  days  after  the  decease  of 
the  intestate,  or  at  least  within  a  reason- 
able time  after  the  expiration  of  fifty  days. 
But  a  creditor  cannot,  as  in  this  case, 
postpone  tho  appointmentformonths  and 
years,  and  then  recover  upon  his  claim.* 
The  same  subject  was  recently  considered 
by  the  supreme  court  of  the  United  States 
in  the  case  of  B  a  user  man  v.  Blunt,  13 
Hup.  Ct.  Rep.  466.  It  was  there  held  that, 
while  the  death  of  the  debtor  operated  to 
suspend  the  statute  of  limitations,  it  was 
not  an  indefinite  suspension,  and  the  cred- 
Itor  could  not  extend  the  time  of  limita- 
tion by  failing  to  apply  for  the  appoint- 
nient  of  an  administrator  within  a  reason- 
able time  after  his  application  could  be 
made.  The  running  of  the  statute,  it  was 
held,  was  postponed  during  the  50  days 
when  the  creditor  could  not  apply  for  ap- 
pointment, or  at  least  for  a  reasonable 
time  after  the  expiration  of  the  50  day?, 
but  the  delay  by  the  creditor  in  apply- 
ing for  the  appointment  of  an  adminis- 
trator until  more  than  5  months  and  20 
days  had  passed  is  unreasonable,  where 
there  is  no  suggestion  of  Ignorance  of  the 
death  of  the  debtor  or  other  excuse.  The 
court  reviewed  and  followed  the  decision 
of  Bauscrman  v.  Cbarlott,  supra,  stating 
that  "the  decision  was  evidently  delib- 
erately considered  and  carefully  stated, 
for  the  purpose  of  finally  putting  at  rest  a 
question  on  which  some  doubt  existed.  It 
is  supported  by  satisfactory  reasons,  and 
is  iu  accord  with  well-settled  principles, 
and  there  is  no  previous  adjudication  of 
that  court  to  the  contrary.'  We  see  no 
reason  why  the  principle  of  these  cases 
does  not  fairly  control  the  decision  in  this. 
No  exception  can  be  made  for  the  reason 
that  this  is  simply  an  action  of  foreclosure, 
and  no  personal  Judgment  on  the  note  is 
asked  for.  The  mortgage  cannot  live 
longer  than  the  note  which  it  secures,  and 
of  which  it  is  an  incident,  and  no  action 
can  be  maintained  upon  the  mortgage 
where  the  note  is  barred.  Schmucker  v. 
Sibert,  supra.  The  long  delay  of  the  plain- 
tiffs leaves  no  question  as  to  the  running 
of  the  stutute  or  tbecompletionof  the  bar. 
As  we  have  seen,  the  statute  had  been  run- 
ning for  some  time  before  the  debtor  left 
Kansas,  and  nearly  10  years  elapsed  after 
his  death  before  this  action  was  begun. 
The  five-years  statute  is  the  one  which 
was  applicable,  and  hence  the  case  of  An- 
drews v.  Morse,  50  Kan.  — ,  32  Pac.  Rep. 
640,  to  which  we  have  been  cited,  has  no 
application.  These  conclusions  practically 
dispose  of  the  case.  The  defendants  have 
not  only  the  quitclaim  deeds  from  some  of 
the  heirs,  as  stated  in  the  petition,  but 
tbey  also  have  the  tax  deeds.  It  is  argued 
that  the  tax  deeds  are  void.  Such  a  state- 
ment is  found  In  the  prayer,  but  not  in  the 
body  of  the  petition,  and  even  if  it  was 
material  it  could  not  be  regarded  as  a 
statement  of  the  cause  of  action. 

The  allegations  in  regard  to  redemption 
are  unimportant.   It  does  not  appear  that 


redemption  has  been  attempted  or  could 
be  effected.  From  the  averments  of  the 
petition  the  tax  deeds  were  issued  in  the 
years  1880  and  1881,  and  presumably  the 
deeds  were  based  upon  sales  made  In  1877 
and  1878.  At  those  times  S.  H.  Culp  was 
yet  alive,  and  the  minors,  through  whom 
plaintiffs  would  claim  redemption,  had  no 
Interest  in  the  land  sold.  Tho  statutory 
provision  which  affords  minors  the  right 
to  redeem  after  tbey  reach  majority  ap- 
plies only  to  lands  that  belong  to  minors, 
and  in  which  they  have  an  interest  at  the 
time  tbey  are  sold  for  taxes,  and  not  that 
in  which  they  may  subsequently  acquire 
an  interest.  Doudna  v.  Harlan,  45  Kan. 
484,  25  Pac.  Rep.  883.  We  think  thederour- 
rers  were  rightly  sustained  by  the  court, 
and  its  fndgment  will  be  affirmed.  All  the 
Justices  concurring. 


(51  Kan.  Ml) 
DO  LAN  et  al.  v.  TOPPING  et  al. 
(Supreme  Court  of  Kansas.  May  6,  1893.) 
Special  Sheriff  —  Appointment  bt  Clkhk  or 
Court— Attachment— Who  mat  Mots  to  Dis- 
solve. 

1.  A  clerk  of  the  district  court  appointed  a 
special  officer  to  serve  process  in  an  attachment 
proceeding  upon  an  application  which  did  not 
show  that  the  court  was  not  in  session  in  the 
county,  or  that  the  judge  was  absent  there- 
from, and  which  failed  to  show  that  the  sheriff 
and  his  deputies  were  interested  in  the  pro- 
ceeding, out  of  the  county,  or  in  any  way  dis- 
qualified to  act,  but  it  contained  as  an  only 
reason  that  the  plaintiffs'  attorney  had  looked 
with  diligence  for  the  sheriff  or  his  deputy,  but 
in  vain,  and  that  it  was  important  that  papers 
should  be  served  at  once;  In  fact,  the  sheriff 
and  his  deputies  were  in  the  county,  and  sev- 
eral deputies  were  in  the  county  seat,  qualified 
and  available  to  serve  process,  at  the  time  the 
order  of  attachment  was  issued  and  placed  in 
the  hands  of  the  special  officer.  Held,  upon  a 
motion  to  discharge  the  attachment  levied  by 
the  special  officer,  that  his  appointment  was 
unauthorized,  and  the  levy  invalid. 

2.  Under  such  circumstances,  the  service 
of  the  order  of  attachment,  and  the  seizure  of 
property  by  the  appointee,  cannot  be  regarded 
as  the  acts  of  a  de  facto  officer. 

3.  Persons  not  parties  to  the  action  in 
which  the  attachment  was  issued,  but  who,  in 
other  actions,  bad  procured  the  attachment  of 
the  property  levied  on  by  the  appointee,  are 
entitled  to  come  into  court  and  move  to  dis- 
charge the  property  from  the  attachment  wrong- 
fully levied  by  such  appointee. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ness  county; 
V.  H.  drlnstead,  .Indge. 

Attachment  by  William  F.  Dolan  &  Co. 
against  M.  L.  Peters  and  others.  On  the 
order  overruling  their  motion  to  dis- 
charge a  prior  attachment  levied  on  the 
same  property  at  the  suit  of  J.  W.  Top- 
ping, plaintiffs  bring  error.  Reversed. 

Buchan,  Freeman  &  Porter  and  Thomas 
Berry,  for  plaintiffs  in  error.  N.  H.  Stid- 
ger  and  Geo.  S.  Redd,  for  defendants  in 
error. 

JOHNSTON,  J.  This  proceeding  In- 
volves the  question  whether  a  person 
appointed  as  special  sheriff  by  the  clerk 
of  the  district  court  In  a  certain  case, 
upon  the  mere  statement  by  the  plaintiff 
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that  he  had  looked  with  diligence,  bnt  In 
vain,  to  find  the  sheriff  or  hit*  deputy  to 
serve  the  process,  may  legally  serve  an 
order  of  attachment.  J.  W.  Topping  be- 
gan an  action  in  the  district  court  of  Ness 
county  against  M.  L.  Peters,  and  pro- 
cored  the  Issuance  of  an  order  of  attach- 
ment, which  was  directed  to  I.  C.  Cooper, 
as  special  sheriff.  The  following  state- 
ment or  application  by  an  attorney  of 
Topping  was  tbs  only  basis  for  the  ap- 
pointment: "State  of  Kansas,  Ness  coun- 
ty— ss.:  N.  S.  Calhoun,  Clerk  of  the  Dis- 
trict Court:  I  have  looked  in.  vain  and 
with  due  diligence  for  sheriff  or  deputy  to 
serve  papers  in  case  of  J.  W.  Topping  vs. 
M.  L.  Peters.  It  Is  of  great  importance 
that  the  papers  be  served  at  once,  and  I 
ask  that,  if  sheriff  bo  not  found  at  ouce,  a 
special  officer  be  appointed  to  serve  said 
papers.  1  am  attorney  for  plaintiff. 
[Signed]  E.  C.  Little."  The  application 
was  verified.  Indorsed  upon  the  back  of 
the  application  was  the  following: 
"State  of  Kansas,  Ness  county— ss.:  To 
Whom  It  may  Concern :  For  good  reasons 
shown.  I  nave  this  day  appointed  I.  C. 
Cooper  to  serve  the  summons  and  writ  of 
attachment  in  the  action  now  pending  in 
the  district  court  of  Ness  county.  Kansas, 
wherein  J.  W.  Topping  is  plaintiff  and  M. 
L.  Peters  Is  defendaut.  Witness  my  hand 
and  the  seal  of  this  office  of  this  19th  day 
of  October.  1887.  [Seal.]  N.  S.  Calhoun, 
Clerk  of  District  Court."  Cooper  served 
th9  summons  and  order  of  attachment, 
seized  the  stock  of  goods  belonging  to 
Peters,  locked  up  the  store,  and  turned 
over  the  key  to  Topping.  Three  days 
afterwards  W.  F.  Dolan  &  Co.,  the  Rlden- 
our-Baker  Grocery  Company,  and.  later, 
the  William  B.  Grimes  Dry  Goods  Com- 

Bany,  brought  attachment  actions  agaiost 
I.  L.  Peters,  and  the  sheriff  of  the  coun- 
ty, with  orders  of  attachment,  pro- 
ceeded to  the  store  building  where  the 
goods  were,  and  obtained  the  key  from 
Topping,  when  the  sheriff  unlocked  the 
building,  and  levied  the  attachments  pro- 
cured by  the  plaintiffs  in  error.  The 
sheriff  continued  in  the  possession  of  the 
goods  until  they  were  turned  over  to  a 
receiver  appoiuted  by  the  court.  After- 
wards the  plaintiffs  in  error  moved  to  dis- 
charge the  attachment  obtained  by  Top- 
ping, upon  the  grounds — First,  that  It 
was  never  served  by  the  sheriff,  nor  by 
any  depnty  or  undersheriff  of  the  county, 
nor  by  any  one  else  legally  authorize))  10 
serve  the  same:  and,  second,  that  if  Coop- 
er had  any  authority  to  serve  the  attach- 
ment, it  was  abandoned  by  Cooper  and 
Topping,  and  the  attachment  lien  was 
lost.  These  motions  were  overruled,  and 
the  plaintiffs  in  error  come  to  this  court 
complaining  of  the  rulings. 

If  Cooper  had  no  authority  to  serve  the 
order  of  attachment  issued  in  behalf  of 
Topping,  the  motion  to  discharge  should 
have  been  sustained.  In  section  701  of  the 
Civil  Code  it  is  provided  that  "an  order 
for  a  provisional  remedy  or  any  other 
process  in  an  action  wherein  the  sheriff  is 
a  party  or  is  interested  shall  be  directed 
to  the  coroner.  If  both  of  these  officers 
are  interested,  the  process  shall  be  direct- 
ed to  and  executed  by  a  person  appoiuted 
v.32P.no.!5— 71 


as  provided  in  the  next  section.  *  Section 
702  provides  that  "the  court  or  Judge,  or 
the  clerk,  in  the  absence  of  the  judge  from 
the  county,  for  good  cause  may  appoint 
a  person  to  serve  a  particular  process  or 
order,  who  shall  have  the  same  power  to 
execute  it  which  the  sheriff  has.  The  per- 
son may  be  appointed  on  the  application 
of  the  party  obtaining  the  process  or 
order,  and  the  return  must  be  verified  by 
affidavit.  He  shall  be  entitled  to  the 
same  fees  allowed  to  the  sheriff  for  similar 
services."  In  the  act  relating  to  counties 
and  county  officers  provision  is  made  for 
the  election  of  sheriff,  and  the  giving  of  a 
bond  by  him  for  the  faithful  performance 
of  his  dutit-R.  He  is  authorized  to  ap- 
point an  undersheriff,  and  as  many  depu- 
ties as  he  may  think  proper,  and  be  is 
held  to  be  responsible  on  his  official  bond 
for  the  default  or  misconduct  of  his  under- 
sheriff  or  deputies.  He  and  his  under- 
sheriff  and  deputies  are  authorized  and 
required  to  serve  and  execute  all  process 
issued  or  made  by  lawful  authority,  and 
directed  to  the  sheriff.  Gen.  St.  1889, 
pars.  1759-1769.  Where  there  is  no  sheriff 
in  a  county,  or  when  the  sheriff  is  a  party 
to  a  cause,  or  whenever  affidavit  is  made 
that  the  sheriff  will  not,  by  reason  of  par- 
tiality, prejudice,  consanguinity,  or  inter- 
est, faithfully  perform  his  duties  in  any 
case  commenced  or  about  to  be  com- 
menced, the  clerk  of  the  court  directs  the 
process  to  the  coroner,  who  is  required  to 
execute  it  in  the  same  manner  as  the 
sheriff  might  have  done.  Id.  pars.  1777- 
1779  In  this  case  neither  the  sheriff  nor 
the  coroner  were  parties  to  the  cause,  nor 
interested  in  the  action.  The  sheriff  did 
not  appoint  Cooper,  nor  did  he  know 
anything  of  his  appointment  until  after 
be  had  attempted  to  serve  the  process, 
nor  has  he  ever  ratified  the  same.  As  a 
matter  of  fact,  the  sheriff  was  present  in 
the  county  during  the  day  on  which  the 
appointment  of  Cooper  was  made,  and 
was  in  his  office  at  the  county  seat  a  por- 
tion of  the  day.  Two  or  more  of  his 
deputies  were  in  the  county  Heat  during 
the  day  and  at  the  time  when  the  ap- 
pointment was  made. 

We  think  the  showing  made  to  the  dis- 
trict clerk  was  Insufficient,  and  the  ap- 
pointment made  by  him  without  authori- 
ty. The  general  theory  of  our  law  is  that 
process  shall  be  served  by  an  officer  who 
has  given  an  undertaking  as  the  statute 
requires  for  the  protection  of  the  rights  of 
all  persons  who  may  be  affected  by  his  ac- 
tion. If  the  sheriff,  or  any  of  his  deputies, 
or  the  coroner,  acting  in  his  stead,  wrong- 
fully seizes  property,  the  party  injured  by 
their  wrongful  acts  may  have  recourse  up- 
on their  official  bonds.  When  there  is  no 
sheriff  In  the  county,  or  when  he  is  a  par- 
ty, and  in  interested,  or  otherwise  disquali- 
fied to  serve  process  In  a  particular  cause, 
it  is  provided  that  the  process  shall  be  di- 
rected to  the  coroner,  who  is  required  to 
furnish  a  bond  with  like  conditions  as 
that  given  by  the  Hheriff.  When  all  of 
these  officers  are  disqualitied  to  act,  which 
can  rarely  be  the  case,  provision  Is  mado 
for  the  appointment  of  a  special  officer.  It 
will  be  observed,  however,  that  In  such 
cases  the  appointment  is  to  be  made  by 
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the  court  or  tlie  judge,  and  the  clerk  In 
only  permitted  to  exercise  the  authority 
of  appointment  in  case  of  the  absence  of 
the  judge  from  the  county;  and  before 
he  can  act  good  cause  must  be  shown.  It 
will  be  obserred  in  the  present  case  that 
good  cause  was  not  shown.  For  all  that 
appears  the  judge  of  the  district  court  was 
In  the  county  when  the  clerk  undertook  to 
appoint.  It  was  not  shown  that  thesber- 
iff  and  bis  deputies  were  absent  from  the 
county  or  disqualified.  Indeed,  It  appears 
that  the  sheriff  and  his  deputies  were  qual- 
ified and  available  to  serve  the  process 
which  was  directed  to  the  special  officer; 
and  it  further  appears  that  the  special 
officer  knew  of  their  presence  when  he  pro- 
ceeded to  serve  the  papers.  It  will  hard- 
ly do  to  permit  a  party,  who  may  have 
some  selfish  purpose  to  subserve,  to  wait 
until  the  sheriff  and  bis  deputies  are  out 
of  sight,  and  then  pass  by  the  court  or 
judge,  and  obtain  from  the  clerk  the  ap- 
pointment of  a  special  officer,  who  gives 
no  bond,  and  may  be  wholly  irresponsi- 
ble, to  levy  an  attachment,  or  seize  and 
hold  the  property  of  others.  Under  the 
theory  of  the  defendants  in  error  th's  prac- 
tice would  be  permitted,  but  the  statutes, 
fairly  interpreted,  do  not  justify  either 
such  theory  or  practice.  The  case  of  May- 
er v.  Wicks,  15  Ohio  St.  548,  is  cited  to 
show  that  an  appointment  may  be  made 
by  the  clerk  for  any  reason  other  than 
those  enumerated  In  the  statutes.  That 
case  is  not  an  authority,  as  It  simply  held 
that  the  provisions  of  the  Code  did  not 
take  away  from  the  court  the  inherent 
power  to  appoint  special  masters  for  the 
sale  of  real  property.  It  is  urged  that, 
even  If  the  clerk  bad  no  authority  in  law 
to  make  the  appointment,  yet,  having 
made  it,  and  the  appointee  having  accept- 
ed and  levied  the  writ,  he  thereby  became 
clothed  with  all  the  power  of  a  de  facto 
officer,  and  hie  act*  are  therefore  as  bind- 
ing as  those  of  the  regular  sheriff  or  his 
deputies.  There  is  no  room  for  the  appli- 
cation of  the  de  facto  theory  in  this  case. 
No  collateral  attack  is  made  on  the  au- 
thority of  Cooper  to  serve  the  orders  of  at- 
tachment, but  his  right  to  serve  the  at- 
tachment is  made  in  the  action  wherein 
the  attachments  were  issued.  There  are 
no  outside  or  innocent  parties  to  be  pro- 
tected, but  all  who  are  interested  or  affect- 
ed are  proper  parties  to  this  proceeding, 
and  the  sufficiency  of  the  attachment  was 
a  proper  question  forconsideration.  It  ap- 
pears that  the  sheriff  was  present,  a  quali- 
fied and  available  officer,  and  hence  there 
was  no  room  for  a  special  or  de  facto  offi- 
cer. 

There  is  some  contention  that  the  plain- 
tiffs in  error  hare  no  standing  in  court  to 
contest  the  validity  of  an  attachment  in 
an  action  wherein  they  are  not  parties. 
Originally  they  were  not  parties  to  the  ac- 
tion of  Topping  v.  Peters,  but,  being  in- 
terested in  the  property,  and  in  dischar- 
ging it  from  the  attachment  wrongfully 
levied  thereon,  they  were  entitled  to  come 
into  court  and  make  the  motions  which 
they  did.  Long  v.  Murphy,  27  Kan.  375 : 
Grocery  Co.  v.  Records.  40  Kan.  119,  19 
Pac.  Rep.  340;  Civil  Code,  §  532.  Limiting 
the  decision  to  the  facts  in  this  case,  we 


bold  that  Cooper  had  no  authority  to  levy 
an  attachment,  and  that  the  motions  to 
discharge  should  have  been  sustained. 
For  this  purpose  the  judgment  will  be  re- 
versed, and  the  cause  remanded  to  the  dis- 
trict court.   All  the  justices  concurring. 


(61  Kan.  298) 

STATE  v.  FALK. 

(Supreme  Court  of  Kansas.  May  6,  1883.) 

Ixtoxicatixo  Liquor*— Illegal  Salbs— Sales  bt 
Sbkvants. 

Where  two  hartendere  in  the  employ  of 
the  owner  or  proprietor  of  a  place  of  business 
containing  a  cigar  store  in  front,  and  a  "joint" 
in  the  back  part,  make  sales  of  intoxicating 
liquors  in  violation  of  law,  and  the  evidence 
proves  that  such  sales  were  made  with  the 
knowledge  or  assent  of  the  owner  or  proprietor, 
or  by  his  direction  and  authority,  such  owner 
or  proprietor  is  liable,  on  account  of  the  sales 
so  made,  the  same  as  if  made  by  him  in  per- 
son. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Wyandotte 
county;  Henry  L.  Alden,  Judge. 

Rbeinhardt  Falk  was  con  vie  ted  of  selling 
intoxicating  liquor  unlawfully,  and  ap- 
peals. Affirmed. 

Moore  &  Berger,  for  appellant.  John  T. 
Little,  Atty.  Gen.,  A.  H.  Cobb,  and  W.  O. 
Holt,  for  the  State. 

HORTON,  C.J.  Rhelnhardt  Falk  was 
convicted  on  two  counts  for  selling  intox- 
icating liquors  in  violation  of  the  statute, 
and  sentenced  to  00  days' imprisonment  in 
the  county  jail,  to  pay  a  fine  of  $200,  and 
to  be  imprisoned  until  the  fine  and  costs 
were  paid.    He  appeals. 

It  Is  contended  that  the  prosecution 
failed  to  prove  that  any  sale  of  intoxicat- 
ing liquors  was  made  by  Falk,  und,  there- 
fore, that  the  verdict  is  not  sustained  by 
any  evidence.  It  appears  from  the  rec- 
ord that  two  persons,  named  Fritx  and 
John,  made  the  sales  testified  to.  It  Is 
argued  on  behalf  of  Falk,  who  was  con- 
victed, that  there  is  no  evidence  in  the  rec- 
ord that  he  aided  or  abetted  these  persons 
in  selling  intoxicating  liquor,  or  that  be 
was  present  when  the  sales  were  made, 
or  that  be  had  any  interest  in  the  "joint" 
or  place  where  the  liquors  were  sold,  or 
that  the  sales  were  made  with  his  knowl- 
edge, assent,  or  direction.  It  was  ruled  in 
State  v.  Skinner,  34  Kau.  250,  8  Pac.  Rep. 
420,  that  "where  a  person  acts  as  clerk  or 
agent  of  another,  In  selling  intoxicating 
liquors  for  him,  with  his  knowledge  and 
consent,  in  violation  of  law,  the  principal 
may  be  prosecuted  and  punished  for  such 
unlawful  sales  by  his  clerk  or  agent." 
There  is  evidence  in  the  record  sbowing 
that  Falk  occupied  the  place  of  business 
where  the  intoxicating  liquors  were  un- 
lawfully sold ;  that  in  his  place  of  busi- 
ness there  was  a  cigar  store  in  front,  and 
a  suloon  or  Joint  in  the  back  part;  that 
John  and  Fritz  were  his  "  two  bartenders 
there;"  that  he  was  present  most  of  the 
time  in  the  cigar  store  or  in  the  joint; 
'  that  he  requ-Mtod  an  officer  to  goto  his 
I  place  of  business,  and  disperse  the  crowd 
1  standing  in  front  of  it.   These  and  other 
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matters  In  the  record  were  sufficient,  we 
think,  to  authorize  the  Jury  to  find  that 
the  bartenders.  John  and  Fritz,  were  the 
clerkH  or  agents  of  Falk  in  selling  the  in- 
toxicating liquors,  and  that  he  was  the 
owner  or  proprietor  of  the  place  of  busi- 
ness, which  included  both  the  cigar  store 
and  the  saloon  or  joint.  The  judgment  of 
the  district  court  will  be  affirmed.  All 
the  justices  concurring. 


(61  Kan.  297) 

STATE  t.  NUGENT. 

(Supreme  Court  of  Kansas.  May  6,  1893.) 

Intoxicating  Liquors— Illegal  Sales— Evi- 
dence — Variance. 
Where  a  defendant  is  charged  with 
selling  intoxicating  liquors  in  violation  of  law, 
in  a  "certain  building  in  the  alley,"  between 
streets  definitely  named,  and  the  evidence  of 
the  witnesses  tended  to  show  that  the  build- 
ing where  the  intoxicating  liquors  were  sold 
was  on  the  corner  of  a  lot  adjoining  the  alley 
named,  and  also  that  it  stood  m  the  alley,  and 
the  other  allegations  of  the  information  were 
fully  supported,  held,  that  the  evidence  justi- 
fied a  verdict  of  guilty,  and  that  there  was  not 
sufficient  variance  in  the  proof  from  the  alle- 
gations concerning  the  place  where  the  liquors 
were  sold  as  to  mislead  the  defendant,  or  to 
prejudice  his  legal  rights  so  as  to  demand  a 
new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Wyandotte 
county;  Henry  L.  Alden,  Judge. 

Owen  Nugent  was  convicted  of  selling 
intoxicating  liquors  unlawfully,  and  ap- 
peals. Affirmed. 

Hale  &  Fife,  for  appellant.  John  T.  Lit- 
tle, Atty.  Gen.,  and  A.  H.  Cobb,  for  the 
State. 

HORTON,  C.  J.  Owen  Nugent  was  con- 
victed of  having  unlawfully  sold  intoxicat- 
ing liquors  in  a  certain  building  situated 
In  the  alley  between  Fifth  and  Sixth  streets 
and  Minnesota  and  Armstrong  avenues  in 
the  city  of  Kansas  City,  in  the  county  of 
Wyandotte,  in  this  state.  He  was  sen- 
tenced to  pay  a  fine  of  $100,  and  to  be 
committed  to  the  county  jail  for  30  days, 
and  also  to  bocommitted  until  the  Ann  and 
costs  were  paid.  He  appeals.  It  is  con- 
tended that  there  was  no  evidence  intro- 
duced upon  the  trial  showing  that  Nugent 
sold  intoxicating  liquors  in  a  "building 
situated  In  the  alley."  We  have  carefully 
read  all  of  the  evidence.  One  of  the  wit- 
nesses testified  that  the  place  of  business 
of  Nugent  was  on  the  "corner  of  the  alley ; 
some  say  It  stands  In  the  alley."  This 
witness  further  testified  that  the  place  of 
business  "  was  right  in  the  two  alleys." 
There  was  sufficient  evidence  before  the 
jury  to  sustain  the  allegations  of  the  in- 
formation as  to  the  building  or  place  where 
the  Intoxicating  liquors  were  sold.  At 
least  there  was  not  such  a  variance  in  the 
proof  from  the  allegations  of  the  informa- 
tion as  to  mislead  the  defendant,  Nugent, 
or  prejudice  him  in  any  way  in  bis  legal 
rights. 

Several  instructions  were  requested"  up- 
on the  pare  of  the  defendant  which  were 
refused.  Of  this  refusal  complaint  is  made. 
The  Instructions  refused  are  not  embodied 


in  any  bill  of  exceptions.  They  are  not  a 
part  of  the  record  in  this  case,  and  there- 
fore cannot  be  examined  or  considered. 
State  v.  McClintock,  37  Kan.  40-43, 14  Pac. 
Rep.  fill;  State  v.  Smith.  38  Kan.  194,  16 
Pac.  Rep.  254.  The  Judgment  of  thedistrict 
court  will  be  affirmed.  Alltbejustlcescon- 
curring. 


  (51  Kan.  408) 

STATE  v.  BUR  WELL. 

(Supreme  Court  of  Kansas.  May  6,  1893.) 
Appeal— Record — Sufficiency. 
The  certificate  of  the  clerk  of  the  dis- 
trict court,  attached  to  the  record  brought  up 
on  appeal,  stated  that  it  was  a  true  ana  cora- 

Elete  copy  of  the  original  bill  of  exceptions, 
ut  failed  to  certify  that  it  was  a  full  and 
correct  transcript  of  the  record  of  the  cause. 
Held,  that  the  omission  was  fatal  to  the  appeal. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Norton  coun- 
ty;  G.  Webb  Bertram,  Judge. 

O.  J.  Burwell  was  convicted  of  willfully 
and  feloniously  receiving  stolen  property, 
and  appeals.    Appeal  dismissed. 

John  R.  Hamilton,  for  appellant.  John 
T.  Little  and  L.  H.  Wilder,  for  the  State. 

JOHNSTON,  J.  O.  J.  Burwell  was  con- 
victed for  willfully  and  feloniously  receiv- 
ing stolen  property.  The  penalty  ad- 
judged was  imprisonment  at  hard  labor 
in  the  state  penitentiary  for  a  period  of 
five  years.  He  appeals  to  this  court,  and 
alleges  as  the  principal  error  a  remark 
made  by  the  trial  judge  upon  au  objection 
to  incompetent  testimony.  The  attorney 
general  insists  that  the  record  Is  not  in  a 
condition  to  justify  a  review.  An  exami- 
nation shown  that  it  embraces  nothing 
beyond  what  is  called  a  "bill  of  excep- 
tions." The  certificate  of  the  clerk,  by 
which  the  sufficiency  of  the  record  is  to  be 
measured,  is  that  it  is  a  true  and  com- 
plete copy  of  the  original  bill  of  exceptions, 
but  he  does  not  certify  that  it  is  a  full  and 
correct  trunscript  of  the  record  of  the 
cause.  This  is  a  fatal  omission,  and  the 
appeal  must  be  dismissed.  Neiswenderv. 
James,  41  Kan.  463,  21  Tac.  Rep.  573; 
West  brook  v.  Schmaus,  50  Kan.  — ,  32 
Pac.  Rep.  892.    All  the  justices  concurring. 


(50  Kan.  275) 
DEMAREE  v.  SCATES. 
(Supreme  Court  of  Kansas.   May  6,  1893.) 

Election  Contest— County  Commissioner  — 
"Eligible." 
Gen.  St.  1889.  par.  1(522,  provides  that 
"no  person  holding  any  state,  county,  town- 
ship, or  city  office,  or  any  employer,  officer,  or 
stockholder  in  any  railroad  in  which  the  county 
owns  stock,  shall  be  eligible  to  the  office  of 
county  commissioner."  Gen.  St.  Oct.  31,  1868, 
c.  25.  §  12.  Held,  that  the  word  "eligible."  as 
used  in  the  statute,  means  "legally  qualified;" 
that  is,  capable  of  holding  office.  The  term 
"eligible,"  as  used,  does  not  mean  "eligible  to 
bo  elected"  to  the  office  of  county  commissioner 
at  the  date  of  the  election,  but  "eligible  or  le- 
gally qualified"  to  hold  the  office'  after  the  elec- 
tion; that  is,  at  the  commencement  of  the  terra 
of  office.  Privett  v.  Bickford,  26  Kan.  52; 
Smith  v.  Moore,  90  Ind.  294;   Vogel  v.  State, 
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107  Ind.  874,  8  N.  E.  Rep.  164;  Brown  v.  Go- 
ben,  122  Ind.  113.  23  N.  E.  Rep.  519;  People 
t.  Hamilton,  24  III.  App.  009;  McCrary,  Elect. 
§  311.    Allen,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Original  proceedings  in  quo  warranto 
by  T.  E.  Deruaree  a gains-  T.  A.  Scates  to 
try  title  to  the  office  of  county  commis- 
sioner.  Judgment  (or  plaintiff. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HORTON,  C.  J.: 

At  the  general  election  held  on  the  8th 
day  of  November,  1892,  T.  E.  Demaree  was 
a  candidate  for  the  office  of  county  com- 
missioner of  Seward  county,  from  the 
third  commissioners  district.  At  the  elec- 
tion be  received  the  highest  number  of 
votes  for  the  office,  and  was,  by  the  board 
of  canvassers,  declared  to  be  elected. 
About  the  17th  day  of  November,  1892.  the 
county  clerk  of  Seward  county  issued  to 
him  his  certificate  of  election,  and  on  the 
8d  day  of  December  he  subscribed  to  the 
oath  of  office,  and  gave  the  bond  required 
by  law.  On  the  9th  day  of  January,  1&93, 
being  the  second  Monday  of  January,  and 
the  day  prescribed  for  him  to  take  his  seat 
as  a  member  of  the  board,  he  appeared, 
and  demanded  that  the  place  be  surren- 
dered to  him.  T.  A.  Scares  was  the  sit- 
ting member  of  the  board  of  county  com- 
missioners from  the  third  commissioners 
district,  duly  elected  and  qualiGed  to  that 
position  for  the  term  expiring  on  the  9th 
of  January,  1893.  When  Demaree  demand- 
ed that  the  office  of  county  commissioner 
be  surrendered  to  him.  Sea  tea  refused  to 
comply,  alleging  as  the  grounds  for  his 
refusal  that  Demaree,  at  the  date  of  tho 
general  election,  held  a  township  office  in 
Seward  county,  viz.  the  treanurer  of  the 
township  of  Fargo;  that,  at  the  date  up- 
on whieh  he  qua li  tied  for  the  office,  he  held 
the  office  of  township  treasurer,  not  hav- 
ing resigned  therefrom :  and  that  on  the 
9th  day  of  January,  1893,  when  he  de- 
manded the  office,  he  also  held  the  office  of 
treasurer  of  Fargo  township.  Scates  fur- 
ther alleged,  as  a  ground  for  his  refusal  to 
surrender  the  office,  that  Demaree,  at  the 
general  election  on  the  8th  day  of  Novem- 
ber, 1S92,  gave  and  offered  to  give  a  bribe 
to  an  elector  to  vote  for  him  for  the  office 
of  county  commissioner. 

Edwin  A.  Austin  and  J.  C.  Ellis,  for 
plaintiff.    J.  K.  Beauelinmp,  for  defendant. 

HORTON,  C.  J.,  (after  stating  the  facts.) 
The  principal  question  in  this  case  is 
whether  T.  E.  Demaree  was  eligible  to 
take  office  of  county  commissioner  of  Sew- 
ard county  on  the  9tb  day  of  January, 
1893.  He  was  elected  on  the  8th  day  of 
November,  1S92.  At  that  time  he  was  the 
treasurer  of  the  township  of  Fargo,  of 
bis  county.  Paragraph  JH22,  Gen.  «t.  1889, 
reads:  "No  person  bidding  any  state, 
county,  township,  or  city  office,  or  any 
employer,  officer,  or  stockholder  in  any 
railroad  in  which  the  county  owns  stock, 
shall  be  eligible  to  the  officeof  county  com- 
missioner.'" The  contention  is  over  the 
meaning  that  should  be  given  to  the  word 
"eligible, "  in  the  statute.  This  word  is 
determined  by  law  and  other  standard 
lexicographers  thus:  Klack:  "Capable  of 


being  chosen;"  "competency  to  hold  of- 
fice." Bouvier  and  Anderson:  "This 
term  relates  to  the  capacity  of  holding, 
as  well  as  that  of  being  elected  to.  an 
office."  Abbott:  "The  term 'eligible  to 
office*  relates  to  the  capacity  o!  holding, 
as  well  as  the  capacity  of  being  elected. n 
19  Amer.  &  Eng.  Euc.  Law, 397:  "Capable 
of  being  chosen;"  "Implying  competency 
to  hold  the  office,  if  chosen."  Worcester: 
"  Legally  qualified;"  "capable  of  being  le- 
gally chosen."'  Webster:  "That  maybe 
selected;"  "legally  qualified  to  be  elected 
and  to  hold  office."  Some  law  writers  de- 
fine the  word  as  "legally  qualified;  as,  eli- 
gible to  office;"  "legally  qualified  to  hold 
office;"  "electible;"  "proper  to  be  cho- 
sen;** "qualified  to  be  elected."  Plaintiff 
contends  that  "legally  qualified"  is  the 
proper*  definition  of  the  word  "eligible." 
as  used  In  this  statute.  On  the  other 
hand,  it  Is  contended  by  the  defendant 
that  "eligible"  means  "proper  to  be  cho- 
sen;" "qualified  to  be  elected;"  "that 
may  be  elected."— that  is,  the  candidate 
for  county  commissioner  must  be  eligible 
to  the  office  at  the  time  of  the  election. 

It  is  a  cardinal  rule  of  construction  that 
the  words  of  a  statute  should  be  so  con- 
strued as  to  carry  out  the  purpose  or  In- 
tent of  the  lawmakers.  Therefore,  if  a 
word  In  the  statute  has  two  or  more  defi- 
nitions, according  to  the  standard  lexi- 
cographers, that  definition  should  be 
given  in  its  construction '  that  will  beat 
subserve  the  general  purpose  for  which  it 
was  enacted.  The  literal  or  strict  mean- 
ing of  a  word  sometimes  gives  way  to  its 
general  Import.  "The  sense  and  reason 
of  the  law  are  the  soul  of  the  law."  In- 
toxicating Liquor  Cases,  25  Kan.  751.  In 
Privett  v.  Bickford,  26  Kau.  52,  there  was 
construed  the  provision  of  our  constitu- 
tion ordaining  that  no  person  who  has 
ever  voluntarily  borne  arms  against  the 
government  of  the  United  States  shall  be 
qualified  to  bold  office  in  this  state  until 
such  disability  is  removed  byavoteoftwo 
thirds  of  all  the  members  of  both  branches 
of  the  legislature.  In  that  case  it  was 
said:  '  This  provision  operates  upon  the 
capacity  of  the  person  to  take  office,  rath- 
er than  as  a  disqualification  to  be  elected 
to  an  office.  The  disqualification  is  to  the 
holding  of  the  office,  and  not  to  the  elec- 
tion. There  is  a  marked  distinction  be- 
tween a  person  who  is  ineligible  or  inca- 
pable of  being  elected,  and  one  who  may 
bold  the  office.  .  •  *  •  If  our  constitu- 
tion provided  that  the  plaintiff  was  ineli- 
gible to  be  elected,  instead  of  being  ineli- 
gible to  hold  office,  the  contention  of  the 
defendant  would  be  good ;  but  as  the  Inel- 
igibility is  not  to  the  election,  but  only 
to  the  holding  of  the  office,  such  ineligibil- 
ity is  cured  by  the  subsequent  removal  of 
the  disqualification."  Although  the  stat- 
ute under  consideration  used  the  word 
"eligible,"  instead  of  the  words  "quHlified 
to  hold  office,"  contained  in  the  provision 
of  the  constitution  referred  to,  yet  if  "le- 
gally qualified  to  hold  office"  is  the  mean- 
ing that  may  be  given  to  "eligible,"  the 
statute  and  the  provision  of  the  constitu- 
tion may  be  construed  alike,  without  dif- 
ference; that  is,  as  going  only  to  the  hold- 
ing of  the  office.   If  the  statute  la  a  pro- 
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bibition  merely  against  any  person  hold- 
ing any  state,  county,  township,  or  city 
office,  or  any  employer,  officer,  or  stock- 
holder in  any  railroad  in  which  the  coun- 
ty holds  stock,  from  being  elected  to  the 
office  of  county  commissioner,  then  a  per- 
son "eligible  at  the  election"— that  is, "ca- 
pable of  being  legally  chosen"— might  be 
elected  to  the  office  of  county  commission- 
er, and  afterwards  accept  a  state,  county, 
township,  or  city  office,  or  become  a  stock- 
holder in  a  railroad  in  which  the  county 
has  stock.  If  "eligible"  is  to  be  construed 
as  to  the  capacity  of  being  chosen  or 
elected,  the  statute  would  be  of  no  actual 
benefit.  It  would  permit  that  to  be  done 
which  it  was  evidently  the  purpose  of  the 
lawmakers  to  prevent.  They  did  not  de- 
sire a  county  commissioner  to  bold  another 
office,  or  that  he  should  be  a  stockholder 
in  a  railroad  in  which  his  county  is  Inter- 
ested. They  evidently  Intended  to  prohib- 
it a  county  commissioner,  while  holding 
that  office,  from  being  a  state,  county, 
township,  or  city  officer,  and  also  in- 
tended to  prohibit  him,  while  holdingsuch 
office,  from  being  an  employer,  officer,  or 
stockholder  in  any  railroad  in  which  his 
county  owned  stock.  This  was  the  evil 
sought  to  be  avoided  by  the  statute. 
Therefore,  to  construe  the  word  "eligible" 
as  meaning  "legally  qualified  to  hold  of- 
fice" seems  to  us  to  better  subserve  the 
spirit,  as  well  as  the  letter,  of  the  statute. 
Even  if  we  should  construe  " eligible"  as 
"electable,"  or  "proper  to  be  chosen, "or 
"capable  of  being  elected,"  then,  to  carry 
out  the  purpose  of  the  statute,  as  already 
stated,  we  must  also  give  "eligible"  the 
additional  definition  of  "legally  qualified," 
or  "capable  of  holding  office,"  or  of  "act- 
ing as  a  member,"  because  it  will  not  com- 
ply with  the  spirit  of  the  statute  to  rule 
that  if  a  person  is  elected  county  commis- 
sioner, although  eligible  at  the  time  of  his' 
election,  he  may,  after  his  election  accept 
the  other  offices  referred  to  in  the  statute, 
or  become  connected  with  a  railroad  In 
which  the  county  owns  stock.  To  give 
these  two  different  definitions  to  the  word 
"eligible,"  in  the  same  statute,  and  at  the 
same  time,  would  be  an  unusual  construc- 
tion. Generally  a  word  In  the  same  stat- 
ute is  not  construed  in  two  different  ways. 
"It  has  been  the  constant  practice  of  the 
congress  of  the  United  States,  since  the 
Rebellion,  to  admit  persons  to  seats  in 
thxt  body  who  were  Ineligible  at  the  date 
of  their  election,  but  whose  disabilities 
had  been  subsequently  removed."  Mc- 
Orary.  Elect.  §  311.  A  person  may  there- 
fore hold  the  office  of  county  commission- 
er even  If,  when  elected,  he  is  (Unqualified 
under  the  provisions  of  the  statute.  If  he 
becomes  qualified  after  the  election,  and 
before  the  holding,  it  Is  sufficient. 

Among  the  authorities  which  aregener- 
a  ly  cited  to  Hupport  the  definition  of 
"eligible"  as  meaning  "  the  capacity  of  be- 
ing elected"  are  Carson  v.  McPhetrldge, 
15  Ind.  327;  Howard  v. Shoemaker. 35  Ind. 
Ill:  and  Jeffries  v.  Howe,  03  Ind.  592. 
More  recently  (1883)  these  decisions  have 
been  carefully  re-examined  by  the  supreme 
court  of  Indiana  In  Smith  v.  Moore,  90 
Ind.  294.  In  that  case  a  provision  of  the 
constitution  of  Indiana  was  construed. 


That  provision  reads:  "No  person  elected 
to  any  Judicial  office  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be 
eligible  to  any  office  of  trust  or  profit  un- 
der the  state,  other  thau  a  Judicial  office." 
"Eligible"  was  defined  as  meaning  "legal- 
ly qualified,"  and  "eligible  to  any  office," 
as  used  in  the  provision  of  the  constitu- 
tion, was  construed  as  having  reference  to 
the  qualification  to  hold  office,  and  not  to 
the  choosing  or  election  to  such  office. 
One  of  the  judges  (Elliott,  J.)  dlnsented: 
but  that  Judge,  in  the  case  of  Brown  v. 
Goben,  (1890.)  122  Ind.  113,  23  N.  E.  Rep. 
519,  decided,  under  all  the  circumstances, 
it  was  beet  to  adhere  to  the  decision  in 
Smith  v.  Moore,  supra.  He  said  in  his 
opinion,  among  other  things,  that  "we 
conclude,  therefore,  that  it  must  be  held 
to  be  the  settled  law  of  this  state  that  the 
disqualification  must  exist  at  the  time  the 
term  of  office  begins,  and  that  the  right  of 
the  claimant  is  not  affected  by  the  fact 
that  at  the  time  of  his  election  he  was  in- 
eligible. "  The  syllabus  in  that  case  reads : 
"The  disqualification  must  exist  at  the 
time  the  term  of  office  begins,  the  right  of 
the  claimant  not  being  affected  by  the  fact 
that  at  the  time  of  bis  election  he  was  in- 
eligible." In  the  case  of  Vogel  v.  State, 
(18S6.)  107  Ind.  374,  8  N.  E.  Rep.  164,  the 
Judge  writing  the  opinion,  (Zollars,  J.,* 
speaking  for  the  court,  suid:  "The  consti- 
tution provides  that  no  person  el?cted  to 
any  Judicial  office  shall,  during  the  term 
for  which  he  shall  have  been  elected,  be 
ellgihlo  to  any  office  of  trust  or  profit  un- 
er  the  state,  other  than  a  Judicial  office. 
Rev.  St.  18S1,  §  176.  That  the  office  of  jus- 
tice of  the  peace  is  a  judicial  office,  under 
our  constitution  and  statutes.  Is  well  set- 
tled. It  was  held  in  the  case  of  Smith  v. 
Moore,  90  Ind.  294,  that  a  Judicial  officer 
may  be  elected  to  an  office  not  judicial, 
the  torra  of  which  will  begin  after  the  ex- 
piration of  the  judicial  term;  in  other 
words,  that  the  disability  imposed  by  the 
constitution  has  reference  to  the  taking 
and  holding  of  the  office,  and  not  to  the 
election.  That  case  has  been  followed 
and  approved  in  subsequent  cases.  Marks 
was  eligible  to  take  and  bold  the  office  of 
township  trustee,  if  the  term  began  after 
the  expiration  of  bis  term  as  Justice  of  the 
peace,  although  such  term  may  not  have 
expired  at  the  time  of  the  election."  A 
part  of  the  syllabus  reads:  "A  judicial 
officer  may  he  elected  to  an  office  not  judi- 
cial, the  term  of  which  will  begin  after  the 
expiration  of  the  judicial  term;  the  disa- 
bility imposed  by  the  constitution  merely 
having  reference  to  the  taking  and  hold- 
ing of  the  office."  The  court  at  that  time 
consisted  of  five  judges.  The  decision  was 
unanimous.  These  decisions  of  Indiana 
referred  to  must  be  considered  of  greater 
force  because  the  earlier  decisions  of  that 
state  construed  "eligible  to  office"  as  re- 
lating ".to  the  capacity  of  being  elected." 
A  more  thorough  examination  of  the 
whole  subject  induced  that  court  to  change 
Its  former  decisions,  and  to  construe 
"eligible"  as  "going  only  to  the  holding  of 
the  office,"  and  not  to  mean  "incapable  of 
being  chosen."  The  case  of  People  v. 
Hamilton.  24  III.  A  pp.  609.  is  in  line  with 
the  later  Indiana  cases,  and  "  eligible  to  the 
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office  of  alderman"  is  construed  to  mean 
"legally  qualified."  The  disqualification 
referred  to  in  the  statute  in  that  cane  is 
construed  to  apply  to  the  office,  and  not 
the  election.  In  addition  to  the  earlier  In- 
diana cases,  we  are  also  cited  to  Searcy  v. 
Grow,  15  Cal.  117,  which  was  followed  in 
People  v.  Leonard,  7a  Cal.  230,14  Pac.  Rep. 
853:  State  v.  Clarke,  3  Nov.  566;  Taylor  v. 
Sullivan,  45  Minn.  309,  4T  N.  W.  Rep.  802; 
and  In  re  Corliss,  11  R.  I.  638.  The  deci- 
sions in  California  and  Nevada  are  com- 
mented upon  In  Smith  v.  Moore,  90  Ind. 
294,  and  the  reasoning  by  which  the  con- 
clusions were  reached  in  those  cases  was 
not  satisfactory  to  that  court.  The  same 
may  be  said  of  the  reasoning  in  Taylor  v. 
Sullivan,  45  Minn.  309,  47  N.  W.  Rep. 802,  as 
applied  to  the  statute  under  considera- 
tion. In  the  Nevada  case,  which  construes 
the  word  "eligible"  as  meaning  "incapa- 
ble of  being  legally  chosen,"  the  judge 
writing  the  opinion  says:  "The  etymolo- 
gy of  the  word,  and  the  meaning  generally 
given  to  it  by  the  best  English  authors, 
would  hardly  justify  this  interpretation. 
But  the  word,  as  u»ed  in  various  state 
constitutions,  seems  to  Justify  this  broad- 
er and  more  comprehensive  interpreta- 
tion." State  v.  Clarke,  3  Nev.  566.  In  the 
Rhode  Island  case  the  languageof  thecon- 
stitution  is  "that  no  person  holding  an 
office  of  trust  or  profit  under  the  United 
States  shall  be  appointed  an  elector." 
The  supreme  court  of  that  state  construed 
the  election  by  the  people  as  constituting 
an  appointment.  With  this  construction, 
the  disqualification  in  the  constitution  of 
Rhode  Island  strikes  at  the  beginning  of 
the  matter;  that  is,  it  forbids  an  appoint- 
ment or  the  election  of  an  ineligible  candi- 
date. That  case  is  therefore  not  in  conflict 
with  the  views  of  this  court. 

The  other  objections  made  to  Demaree's 
holding  the  office  of  county  commissioner 
werenot  well  taken.  In  the  caseof  Rogers 
v.  Slonaker,  32  Kan.  191,  4  Pac.  Rep.  138, 
Rogers'  term  of  office,  as  coroner,  did  not 
ex  pi  re  until  January  14,1884.  He  attempt- 
ed, while  coroner,  on  January  12,  1884,  he- 
fore  the  expiration  of  his  term,  to  act  as 
county  commissioner.  He  tried  to  hold 
two  offices  at  the  same  time.  This  can- 
not be  done.  In  S*ate  v.  Plymell,  46  Kan. 
294.  26  Pac.  Rep.  479.  Plymell  was  ineligi- 
ble to  the  office  of  county  commissioner 
because  he  continued  to  hold  the  office  of 
city  clerk.  He  attempted  to  dischurge  the 
duties  of  county  commissioner.  He  also 
tried  to  bold  two  offices  at  the  same  time. 
Forbes,  who  was  elected  to  the  office  of 
township  trustee  to  succeed  Demareo.  was 
notified  of  his  election  about  the  18th  of 
November,  1892.  He  qualified  December 
31, 1892.  The  acts  relating  to  township 
officers  make  no  provision  for  any  of  the 
offices  therein  named  becoming  vacant  on 
the  refusal  or  neglect  of  the  officer  elected 
to  give  the  official  bond  within  the  time 
prescribed  by  law.  Jones  v.  Gridley.  20 
Kan.  584.  On  the  9th  of  January,  1893,  at 
the  time  that  Demaree  appeared  and  de- 
manded his  office  as  a  member  of  the  board 
of  county  commissioners  of  Seward  coun- 
ty from  the  third  commissioners  district 
he  was  "eligible"  -that  is. he  was  "legally 
qualified"— to  hold  the  office  at  that  time. 


He  had  fully  complied  with  all  the  provi- 
sions of  the  statute,  and  States  should 
have  surrendered  to  him  the  office. 

The  claim  that  Demaree  offered  to  give 
a  bribe  to  E.  D.  Haines  on  the  8th  of  No- 
vember, 1892,  to  procure  his  vote,  we  do 
not  think  Is  supported  by  theevidence.  It 
Is  said  that  Demaree  agreed  with  Haines 
to  use  his  Influence  to  relocate  a  school- 
house  noar  thecenterof  his  school  district, 
in  consideration  that  Haines  would  vote 
for  him  for  county  commissioner.  Consid- 
ering all  theevidence,  we  do  not  think  that 
Demaree  bribed,  or  attempted  to  bribe, 
Haines  by  what  he  did  about  the  reloca- 
tion of  the  schoolbouse.  Judgment  of 
ouster  will  be  rendered  against  the  defend- 
ant, with  costs. 

JOHNSTON,  J.,  concurs. 

ALLEN,  J.,  (dissenting.)  The  courts 
seem  to  have  experienced  some  difficulty  in 
defining  the  word  "eligible,"  as  used  in 
statutory  provisions  similar  to  the  one 
under  consideration  in  this  case,  as  well  as 
in  the  various  state  constitutions.  Taken 
by  itself,  the  meaning  of  the  word,  to  me, 
appears  plain.  Its  derivation  from  the 
Latin  word  "eligere,"  to  choose,  with  the 
suffix  "iblo,"  ordinarily  signifying  able,  or 
capable  of,  would  seem  to  give  the  word, 
naturally,  the  signification  of  able  to  be, 
orcapableof  being, chosen.  This  significa- 
tion seems  to  correspond  with  its  ordinary 
use  in  the  English  language.  The  defini- 
tion given  by  Webster  Jm:  "(1)  Proper  to 
be  chosen;  qualified  to  be  elected;  legally 
qualified,  as  eligible  to  office;  (2)  worthy 
to  be  chosen  or  selected;  desirable;  pwf- 
erable;  as,  an  eligible  situation  for  a  house; 
the  more  eligible  of  the  two  evils."  Wor- 
cester defines  It  thus:  "That  may  be  elect- 
ed; fit  to  be  chosen;  worthy  of  choice; 
preferable;  desirable.  (Politics)  Legally 
qualified;  capableof  being  legally  chosen. " 
Black's  Law  Dictionary  gives  the  follow- 
ing: "As  applied  to  a  candidate  for  an 
elective  office,  this  term  means  capable  of 
being  chosen,. the  subject  of  selection  or 
choice,  aud  also  implies  competency  to 
hold  office.  If  chosen. "  Section  1,  c.  104.  of 
the  General  Statutes  of  1889,  contains  the 
following:  "In  the  construction  of  the 
statutes  of  this  state  the  following  rules 
shall  be  observed,  unless  such  construc- 
tion would  be  inconsistent  with  the  mani- 
fest intent  of  the  legislature,  or  repugnant 
to  the  context  of  the  statute:  *  •  * 
Second.  Words  and  phrases  shall  be  con- 
strued according  to  the  context,  and  the 
approved  usageof  thelanguage;  but  tech- 
nical words  and  phrases,  and  such  others 
as  may  have  acquired  a  peculiar  and  ap- 
propriate meaning  in  law,  shall  be  con- 
strued according  to  9uch  peculiar  and  ap- 
propriate meaning." 

In  the  passage  of  the  statutory  provi- 
sion under  consideration,  two  purposes 
may  have  been  in  contemplation,— one,  a 
prohibition  on  the  officers,  and  other  per- 
sons rendered  ineligible  by  thestatute  from 
being  candidates  at  the  election,  and  from 
being  voted  for  at  ail.  The  other,  a  pro- 
hibition on  the  holding  by  oue  person  of 
two  offices,  of  the  kinds  mentioned,  at  the 
same  time.   The  intention  of  the  legisla- 
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ture  is  to  be gathered  mainly  from  the  lan- 
guage used.  It  Is  fair  to  presume  that 
members  of  tbe  Kausas  legislature  have 
generally  a  fair  understanding  of  the  Eng- 
lish language,  and  especially  of  the  forcible, 
simple  words  derived  from  the  Saxon.  It 
the  intention  had  been  merely  to  prevent 
the  holding  of  the  office  of  county  com- 
missioner by  a  state, county,  township, or 
city  officer,  or  an  employer,  officer,  or 
stockholder  in  any  railroad,  I  apprehend 
there  could  hardly  have  been  a  member  of 
either  house  to  whom  the  simple  Anglo- 
Saxon  word  "hold"  would  not  have  sug- 
gested Itself,  and  who  would  not  have  used 
it  in  preference  to  the  word  "eligible. " 
The  meaning  of  the  section  would  then 
have  been  as  the  majority  of  this  court 
construes  it  to  be,  but  it  would  have  read: 
"No  person  holding  auy  state,  county, 
to  wnahin.  or  city  office,  or  any  employer, 
officer,  or  stockholder  in  any  railroad  in 
which  the  county  owns  stock,  shall  hold 
the  office  of  county  commissioner."  Of 
course,  it  is  not  to  be  expected  that  the 
legislature  will  in  every  instance  select 
words  of  the  most  clear  and  unequivocal 
meaning,  yet  it  is  not  to  be  presumed  that 
words  are  used  In  the  statute  without 
careful  consideration  of  their  force  and 
meaulnu.  On  the  contrary,  it  is  to  be  pre- 
sumed that  they  have  selected  the  words 
they  deem  most  apt  to  convey  their  mean- 
ing. The  word  "eligible"  cannot  fairly 
be  said  to  have  a  technical  meaning  in  the 
law,  different  from  its  ordinary  significa- 
tion in  thelauguage.  I  think  that  not  on- 
ly the  weight  of  reason,  but  of  authority  as 
well,  is  to  theeffect  that  the  word  "  eligible " 
has  reference  to  tbe  status  of  the  candi- 
date at  the  date  of  the  election.  The  elect- 
ors then  make  their  choice.  That  choice 
should  be  made  from  those  persons  who 
are  eligible:  fit  to  be  chosen;  worthy  or 
choice.  It  does  not  seem  reasonable  that 
they  should  be  required  to  take  into  con- 
sideration changes  of  condition  which  may 
or  may  not  arise  between  the  date  of  the 
election  and  thecoromencement  of  the  term 
of  office,  but  that  the  person,  at  the  time 
of  the  election,  should  belong  to  the  class 
of  persons  who  are  eligible.  To  this  effect 
are  the  following  cases:  Searcy  v.  Grow, 
15  Cal.  117;  State  v.  Clarke.  3  Nev.  566; 
Waldo  v.  Wallace,  12  Ind.  569;  Gulick  v. 
New,  14  Ind.  93;  Carson  v.  MePhetrldge,  15 
Ind.  327;  In  re  Corliss,  11  R.  I.  638.  In 
Jeffries  v.  Ro we  it  was  said:  "The  term 
'eligible'  means,  not  only  eligible  to  be 
elected  to  tbe  office,  but  also  eligible  to 
hold  it  after  the  election."  In  People  v. 
Leonard,  73  Cal.  230, 14  Pac.  Rep.  853,  the 
court  refers  to  the  case  of  Searcy  v.  Grow, 
supra,  and  says:  "So  it  appears  to  us 
that  when  we  come  to  consider  the  motive 
which  must,  of  necessity,  have  actuated 
the  constitutional  assembly  that  enacted 
the  provision  which  we  are  considering, 
and  the  cogent  and  powerful  reasons 
which  would  occur  to  the  mind  of  any 
earnest  thinker  why  such  a  restriction 
should  be  placed  on  the  holding  of  office 
by  oue  man,  at  the  same  time,  under  more 
than  one  government,  (such  as  that  it 
would  tend,  If  the  duties  of  both  offices 
were  onerous,  to  the  necrlect  of  one  or 
both,  or  to  the  undue  influence  of  the  office- 


holder, as  a  powerful  agent  of  some  am- 
bitious president  or  head  of  a  department, 
if  the  federal  office  was  a  lucrative  one, 
and  the  like,)  that  It  was  clearly  Intended 
that  one  holding  a  'lucrative  office' un- 
der the  United  States  should  not  bold  a 
'civil  office  of  profit' under  thn  state."  The 
conclusion  reached  in  that  case  was  that 
the  inhibition  applied  both  to  theelection, 
and  to  tbe  holding  of  the  office  thereafter, 
and  that  if  a  person,  though  qualified  at  tbe 
time  of  the  election,  afterwards  became 
disqualified  by  accepting  a  federal  appoint- 
ment, he  could  not  hold  both  offices.  In 
the  case  or  State  v.  Smith,  14  Wis.  498,  it 
was  held  that,  although  there  was  no 
statutory  or  constitutional  provision  in 
that  state  prohibiting  an  alien  from  hold- 
ing the  office  of  sheriff,  a  person  who  was 
still  a  subject  of  Great  Britain  was  ineli- 
gible to  that  office.  In  the  case  of  State 
v.  Murray.  28  Wis.  96,  It  was  held  that  a 
person  who  had  not  declared  bis  intention 
to  become  a  citizen  at  the  date  of  the  elec- 
tion, but  who  did  so  before  his  term  of 
office  commenced,  might  be  elected  clerk  to 
the  county  board  of  supervisors.  The 
court,  however,  says:  "In  other  words,  I 
think  that  in  those  cases,  as  in  this,  the 
disqualifications  relate  to  tho  holding  of 
the  office,  and  not  to  tbe  election  thereto. 
As  a  matter  of  course,  none  of  these  re- 
marks are  Intended  to  apply  to  a  case 
where  a  different  rule  has  been  enacted  by 
constitutional  and  statutory  provision." 
This  case  can  hardly  be  considered  as  up- 
holding tbe  views  expressed  in  the  opinion 
of  the  chief  Justice.  In  the  case  of  State  v. 
Clarke,  supra,  the  court  says:  "We  agree 
with  the  defendant  that  tbe  framers  of  the 
constitution  intended  to  prohibit  one  who 
was  holding  a  lucrative  federal  office  from 
holding  a  state  office  at  the  same  time; 
but,  instead  of  restricting  the  meaning  of 
the  word  "eligible"  as  defendant  contends, 
we  think,  to  carry  out  the  Intention  of  the 
constitutional  convention,  we  ought, 
rather,  to  give  it  a  more  extended  significa- 
tion than  is  generally  given,  and  that  it 
means  both  incapable  of  being  legally 
chosen,  and  Incapable  of  legally  holding." 
To  my  mind,  the  reasoning  of  Justice  Elli- 
ott in  his  dissenting  opinion  in  Smith  v. 
Moore,  90  Ind.  307,  is  much  more  clear  and 
convincing  than  that  In  the  opinion  of  the 
majority  of  the  court.  The  view  of  the 
supreme  court  of  Minnesota,  as  appears  in 
tbe  case  of  Taylor  v.  Sullivan,  45  Minn. 
309,  47  N.  W.  Rep.  802.  meets  my  entire  ap- 
proval: "Our  inquiry  is  as  to  the  meaning 
of  the  word  'eligible,'  as  used  in  tbe  con- 
stitution. In  Webster's  Dictionary  its 
meaning  is  defined  to  be:  'Proper  to  be 
chosen;  qualified  to  be  elected.'  In  this, 
and  the  cognate  words  derived  from  the 
same  source,  (the  Latin  verb  'eligere,' )  the 
idea  primarily  Involved  is  that  of  choosing, 
selecting.  It  is  expressed  in  our  words  'to 
elect,'  derived  from  the  same  Latin  word. 
This  primary  and  strictly  proper  significa- 
tion of  the  word  'eligible'  Is  also  its  well- 
understood  popular  meaning.  If  we  had 
adopted  the  form  'electable  for  the  adjec- 
tive, instead  of  following  more  nearly  the 
form  of  the  verb  from  which  it  is  derived, 
the  meaning  might  have  been  more  ob- 
vious, but  it  would  not  have  been  different. 
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In  State  v.  Murray,  28  Wis.  96,  It  was  con-  ! 
sldered  to  be  a  fundamental  principle  of  j 
popular  government  even.  In  the  absence 
of  any  constitutional  or  statutory  restric- 
tion, tbat  one  who  is  not  a  qualified  elect- 
or cannot  legally  bold  an  elective  office. 
According  to  the  opinion  of  Ryan.  C.  J., 
In  tbe  later  case  of  state  v.  Trumpf,  50  Wis. 
103,  6  N.  W.  Rep.  876,  and  6  N.  W.  Rep.  512, 
this  proposition  should,  in  principle,  be 
more  broadly  stated,  and  only  such  per- 
sons an  are  themselves  electors  at  the  time 
of  the  election  should  .be  deemed  eligible 
to 'office.  We  think  that  this  must  cer- 
tainly be  so  considered  under  a  constitu- 
tion which,  in  effect,  declares  that  only 
such  persons  shall  be  eligible  to  elective 
offices."  I  am  entirely  satisfied  with  the 
decision  in  Prlvett  v.  Blckrord,  26  Kan.  52, 
been nse  the  provision  there  under  consid- 
eration contained  the  term  "qualified  to 
hold  office,"  which,  of  course,  refers  to  tbe 
period  covered  by  the  terra,  rather  than 
the  time  of  the  election.  Neither  of  the 
other  cases  appears  to  me  to  be  decisive  of 
the  question  in  this  state.  It  appears  to 
me  that  the  legislature  has  plainly  said.  In 
substance,  that  no  person  holding  a  town- 
ship office  shall  be  elected  county  commis- 
sioner. If  tbe  spirit  of  this  law  requires 
the  courts  to  hold  tbat  no  person  who, 
after  election  as  county  commissioner, 
though  qualified  at  the  time,  shall  hold 
both  tbat  and  a  township  office  at  the 
same  time,  we  still  are  not  required  to  do 
away  with  tbe  rule  that  is,  in  terms,  de- 
clared in  the  statute.  I  perceive  no  Incon- 
sistency in  tbe  construction  placed  on  tbe 
word  by  those  courts  which  hold  that  the 
Inhibition  applies  both  to  tbe  time  of  tbe 
election,  and  to  the  term  of  office. 


(4  Wyo.  6) 

STIRLING  v.  WAGNER. 
(Supreme  Court  of  Wyoming.  May  13,  1893.) 
Bale— Valjditt— Fracd. 
In  replevin  of  merchandise  attached  by 
creditors  of  an  insolvent,  plaintifF.  insolvent's 
brother,  claimed  the  stock  by  prior  bill  of  sale 
in  satisfaction  of  a  note  executed  by  insolvent 
for  an  alleged  valuable  consideration.  In- 
solvent obtained  the  stock  by  false  representa- 
tions as  to  his  solvency,  and  by  suppressing  the 
facts  that  plaintiff  held  notes  executed  by  him. 
Held,  that  such  sale  was  void,  as  being  a  fraud 
on  creditors. 

On  rehearing. 

For  former  report,  see  31  Pac.  Rep.  1032. 

CONA  WAY,  J.  Defendant  In  error  asks 
for  a  rehearing  on  the  ground  that  tbe 
conrt  erred  in  its  conclusion  that  tbe  con- 
sideration of  the  $19,000  note  in  question 
In  the  cause  could  be  no  more  than  tho 
Laramie  store.  The  testimony  of  defend- 
ant in  error  himself  is  explicitly  and  posi- 
tively to  this  effect.  In  answer  to  the 
question,  "You  may  state  for  what  the 
note  was  given,"  he  says,  "It  was  given 
for  a  stork  of  merchandise  that  I  owned 
In  the  city  of  Laramie."  And  again, 
speaking  or  the  sale  of  this  store  to  E.J. 
Wagner  on  February  1, 18S8,  be  says,  "I 
said  to  him,  '  I  will  sell  this  stock  of  goods 
for  $ 19.000.'  and  Isold  it  to  him."  This 
Is  from    the  record.    In  attempting  to 


subvert  this  positive  testimony  of  defend- 
ant iu  error  by  their  constructions  of 
other  portions  of  his  testimony,  his  coun- 
sel have  undertaken  a  task  too  great  for 
human  ingenuity  to  accomplish.  In  ac- 
cepting this  uncontradicted  testimony  of 
defendant  In  error  as  true,  bis  counsel  urge 
that  the  court  erred,  aud  acted  upon 
"theories  of  construction  peculiar  to  It- 
self," and  "reached  its  conclusion  upon 
considerations  dehors  the  record."  Also 
that  this  action  of  the  court  was  a  surprise 
to  them.  It  la  very  frank  in  counsel  to,ad- 
mlt  their  surprise  that  the  testimony  of 
their  clieut  should  be  accepted  as  absolute- 
ly trne.  But  when,  on  behalf  of  the  same 
client,  they  urge  that  this  is  error,  tbe  sur- 
prise of  counsel  and  court  become  mutual. 
If  the  testimony  of  the  client  is  untrue, 
there  are  some  ugly  doctrines  of  estoppel 
standing  In  his  way  when  be  seeks  to  al- 
lege bis  own  untruthfulness.  It  Is  not 
necessary  to  go  outside  of  tbe  record  to 
find  uncontradicted  and  satisfactory  evi- 
dence tbat  the  consideration  of  the  $19,000 
note,  and  of  the  repurchase  by  defendant 
in  error  In  September,  18SN,  of  the  stock  of 
goods,  with  Its  large  additions  of  new  and 
valuable  goods,  was  grossly  inadequate, 
or.  entirely  wanting.  Indeed,  it  is  quite 
apparent  that  the  untruthfulness  of  defend- 
ant in  error  consisted,  not  in  statiug  tbe 
consideration  less  than  it  actuully  was, 
but  in  stating  tbat  there  was  any  consid- 
eration whatever.  Neither  Is  it  necessary 
to  go  outside  of  tbe  record  to  find  evidence 
forcing  the  fair  aud  disinterested  mind  to 
the  conclusion  thatdefendant  In  error  was 
a  party  to  numerous  frauds  perpetrated 
by  E.  J.  Wagner  as  the  active  agent. 
During  the  summer  of  1*88,  E.  J.  Wagner 
bought  large  bills  of  goods  upon  false  aud 
fraudulent  representations  of  his  solvency. 
Defendant  in  error  himself  testifies  that 
B.  J.  Waguer  told  him  at  that  time  that 
he  had  established  a  good  credit,- and  was 
buying  goods  upon  credit.  Defendant  in 
error  does  not  state  whetber  or  not  E.  J. 
told  him  tbat  be  represented  himself  as 
solvent  in  order  to  obtain  credit.  As  a 
businessman  be  would  know  that  with- 
out telling.  At  tbe  same  time  be  was 
holding  K.  J.'s  notes  for  $41,500.  $34,000  of 
which  was  payable  on  demand,  with 
which  to  gobble  up  whatever  goods  E.  J. 
could  get  by  the  use  of  his  credit  In  ad- 
vance of  the  claims  of  those  who  furnished 
the  goods.  The  litigation  in  this  cause 
arises  from  bis  attempt  to  use  this  $10,000 
note  for  such  purpose.  The  principal  ele- 
ment in  tbe  frauds  of  E.  J.  Wagner  was 
his  suppression,  In  his  statements  of  his 
financial  condition,  of  the  fact  of  Ihe  exist- 
ence of  these  notes.  To  accomplish  bis 
frauds  he  needed  the  co -operation  of  de- 
fendant in  error,  and  be  had  it.  When,  In 
the  accomplishment  of  a  fraud,  different 
parties  perform  essential  and  important 
parts,  how  can  either  deny  his  responsibil- 
ity ?  The  part  of  E.  J.  Wagner  was  to  es- 
tablish a  credit,  and  buy  the  goods  on 
credit,  by  false  reprasentetlons  of  his  sol- 
vency. He  did  so.  By  suppressing  the 
notes  held  by  the  defendant  in  error  he 
could  and  did  represent  himself  to  be 
worth  about  $8,000  above  his  liabilities. 
The  part  of  defeudant  In  error  was  to  se- 
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cretly  bold  then©  notes,  and,  w  ben  E.J. 
Wagner's  credit  failed,  to  take  the  goods 
in  advance  of  bona  fide  creditors.  This 
was  as  necessary  to  the  consummation  of 
the  fraud  as  It  was  for  E.  J.  Wagner  to 
obtain  the  goods.  Defendant  in  error  did 
not  fail  to  perform  his  part.  Mucb  of  the 
evidence  of  E.  J.  Wagner's  frauds  wan  re- 
jected by  the  trial  court  as  being  evi- 
dence of  transactions  not  brought  to  the 
knowledge  of  defendant  in  error.  This 
evidence  should  have  tieen  considered. 
It  was  not  necessary,  in  order  to  render 
defendant  in  error  responsible  for  bis  par- 
ticipation in  these  frauds,  that  be  should 
nave  knowledge  of  every  step  taken  by  bis 
accomplice  in  consummating  the  frauds. 

We  prefer  to  deal  tenderly  with  de- 
fendant in  error  and  his  cause,  and  to 
place  the  decision  upon  the  ground  of 
want  of  consideration  for  his  purchase  of 
the  Laramie  store  iu  September,  1888. 
This  is  a  good  and  sufficient  reason  for  the 
decision,  and  one  good  reason  is  enough. 
We  have  now  added  another  good  reason, 
and  the  record  is  not  yet  exhausted.  The 
further  point  is  presented  that  no  right  of 
possession  of  the  property  in  question  was 
shown  in  plaintiff  in  error  by  virtue  of 
writs  of  attachment  or  otherwise.  This 
contention  is  not  sustained  by  the  record. 

We  will  say  further  that  It  would  have 
been  in  better  taste  If,  instead  or  asserting 
that  the  court  acted  upon  "theories  of 
construction  peculiar  to  itself,"  counsel 
bad  shown  in  what  the  peculiarity— that 
is,  the  departure  from  the  accepted  theo- 
ries of  the  law  and  the  consequent  error- 
consisted.  In  regard  to  this,  as  well  as  to 
the  assertion  that  the  court  reached  its 
conclusion  upon  considerations  dehors  the 
record,  we  will  simply  adopt  the  language 
.of  the  supreme  court  of  Washington  In  a 
similar  case.  Counsel  had  said  in  the  case 
referred  to:  "The  rule  announced  by  this 
court  in  its  opinion,  if  that  opiuion  is  per- 
mitted to  stand,  strikes  at  the  heart  of  all 
authority,  overrules  all  principles  of  con- 
struction, and  establishes  an  arbitrary 
system  that  ean  neither  be  followed  with 
safety  nor  looked  to  with  confidence." 
The  court  says*  "Vehement  declarations 
like  this  prove  nothing,  and  are  so  far  out 
of  place  in  a  communication  by  an  attor- 
ney addressed  to  a  court  that  it  would  be 
Justified  in  striking  the  paper  In  which  they 
were  contained  from  the  files  without  any 
consideration  thereof  upon  the  merits; 
and  even  a  more  severe  penalty  might  well 
be  imposed. n  State  v  Board,  etc.,  of 
Whatcom  Co.,  82  Pac.  Rep.  775. 

Rehearing  denied. 

GROESBECK,  C.  J.,  and  CLARK,  J., 
concur. 

(3  Idaho  [Haab.]  620} 

STATE  v.  JORGENSON. 
(Supreme  Court  of  Idaho.    April  8,  1893.) 
Crimixal  Law—  Former  Jkopaedt  —  Disoharob 

of  joet  for  fa1l1no  to  aorbb  —  discretion 
of  Court. 

1.  The  discharge  of  s  jnry,  by  reason  of 
their  inability  to  agree,  ia  entirely  within  the 
aound  discretion  of  the  court. 


2.  The  supreme  court  will  not  reverse  a 

judgment  of  the  court  below  for  an  abuse  of 
discretion  in  discharging  the  jury,  unless  It  is 
affirmatively  shown  by  the  record  that  there  has 
.been  such  abuse  of  discretion.  Without  such 
affirmative  showing,  the  presnmption  of  this 
court  is  that  the  jury  was  properly  and  legally 
discharged. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Bingham 
county;  D.  W.  Standrod,  Judge. 

Peter  Jorgenson  was  convicted  of  grand 
larceny,  and  from  an  order  denying  a  new 
trial  be  appeals.  Affirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  MORGAN,  J.: 

The  defendant,  Peter  Jorgenson,  was 
indicted  by  the  grand  jury  of  Bingham 
county,  on  the  7th  day  of  January,  1892, 
for  the  crime  of  grand  larceny,  and  on  the 
27th  day  of  Jane,  1892,  was  put  upon  bis 
trial,  on  a  plea  of  not  guilty.  A  jury  was 
regularly  impaneled  and  sworn  to  try  the 
cause,  and  the  cause  was  submitted  to 
them,  on  said  date.  The  jury,  having 
been  called  Into  court  on  the  same  day, 
and  asked  if  they  bad  agreed  upon  a  ver- 
dict, replied  that  they  had  not.  As  ap- 
pears by  the  record  in  the  minutes  of  the 
court,  the  jury  were  then  discharged 
from  the  further  consideration  of  this 
cause.  On  the  29th  day  of  June  the  cause 
again  came  regularly  on  for  trial  before 
the  conrt  and  a  jury,  whereupon  the  de- 
fendant, by  bis  counsel,  entered  the  fol- 
lowing additional  pleas:  "The  defendant 
pleads  that  be  has  already  been  dis- 
charged by  the  district  court  of  the  fifth 
judicial  district  of  Idaho,  in  and  for  Bing- 
ham county,  on  the  27tb  day  of  June, 
1892.  (2)  The  defendant  pleads  that  he 
has  been  once  in  jeopardy  for  the  offense 
charged  In  the  indictment,  on  the  27th 
day  of  June,  at  tbe  courthouse  at  the 
town  of  Blackfoot,  In  the  district  court  of 
Idaho  in  and  for  Bingham  county."  Tbe 
trial  proceeded,  and  the  cause  was  finally 
submitted  to  tbe  jury.  A  verdict  of  guilty 
was  returned  by  the  jury,  and  judgment 
of  imprisonment  duly  pronounced.  Mo- 
tion for  new  trial  was  made,  which  was 
denied  by  tbe  court,  and  appeal  taken  to 
this  court  from  tbe  order  overruling  the 
motion  for  new  trial. 

Hawley  ft  Reeves,  tor  appellant. 
George  M.  Parsons,  Atty.  Gen.,  for  the 
State. 

MORGAN,  J.,  (after  stating  the  facts.) 
The  tiret  assignment  of  error  is  that  the 
evidence  does  not  show,  or  tend  to  show, 
that  tbe  crime  of  grand  larceny  was  com- 
mitted. In  this  tbe  court  cannot  agree 
with  counsel.  The  evidence  is  strongly 
against  the  defendant,  and  was  properly 
submitted  to  tbe  jury :  and  it  was  fur  tbe 
latter  to  determine  whether  the  evidence 
was,  beyond  a  reasonable  doubt,  suffi- 
cient to  work  a  conviction  of  tbe  defend- 
ant. 

Tbe  second  assignment  of  error  ap- 
pears to  be  the  main  reliance  of  tbe  coun- 
sel. It  Is  that  the  evidence  shows  that 
ou  the  27th  day  of  June,  1892,  the  defend- 
ant was  placed  In  Jeopardy  under  this  In- 
dictment,—In  other  words,  because  tbe 
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court  discharged  the  Jury  to  which  the 
cause  was  first  submitted  without  the  ex- 
press consent  of  the  defendant,— claiming, 
also,  that  the  record  of  the  court  must 
show  such  express  consent,  or  that  the 
record  should  show  affirmatively  the  ne- 
cessity inducing  the  court  to  discharge 
the  Jury.  We  are  unable  to  agree  with 
counsel  for  appellant.  The  power  of  the 
court  to  dlschurge  the  jury  is  expressly 
given  by  the  statute,  (Rev.  St.  Idaho,  § 
7905.)  which  says:  "Except  as  provided 
In  the  last  section,  the  jury  cannot  be  dis- 
charged, after  the  cause  is  submitted  to 
them,  until  they  have  agreed  upon  their 
verdict,  unless  by  consent  of  both  parties, 
entered  on  the  minutes,  or  unless,  at  the 
expiration  of  such  time  as  the  court  may 
deem  proper,  it  satinfactorily  appears 
that  there  is  no  reasonable  probability 
that  the  jury  can  agree."  The  exercise  of 
this  power  is  discretionary  with  the 
court.  Id.  §  7905;  People  v.  Stock,  1 
Idaho,  218.  There  is  no  limitation,  either 
by  statute  or  common  law,  for  keeping 
the  jury  together.  The  time  Is  entirely 
within  the  discretion  of  the  court.  Peo- 
ple v.  Stock,  supra;  People  v.  Goodwin, 
»  Amer.  Dec.  208.  In  U.  S.  v.  Perez,  9 
Wheat.  579,  Justice  Story  says:  "They 
[the  courts]  are  to  exercise  a  sound  dis- 
cretion on  the  subject,  and  It  Is  impossi- 
ble to  define  all  the  circumstances  which 
would  render  it  proper'to  interfere.  To 
be  sure,  the  power  ought  to  be  used 
•vlth  the  greatest  caution,  under  urgent 
circumstances.  But,  after  all,  they  have 
the  right  to  order  the  discharge;  and  the 
security  which  the  public  have  for  the 
faithful,  sound,  and,  conscientious  exercise 
of  this  discretion  rests,  in  this  as  in  other 
cases,  upon  the  responsibility  of  the 
judges,  under  their  oaths  of  office,  and 
such  a  discharge  constitutes  no  bar  to 
further  proceedings,  and  gives  no  right  of 
exemption  to  the  prisoner  from  being 
again  put  upon  trial."  When  exercised, 
in  the  absence  of  any  affirmative  show- 
ing to  the  contrary,  the  presumption  of 
this  court  Is  that  it  was  properly  and 
legally  exercised.  It  must  be  affirma- 
tively shown  that  the  court  has  abused 
this  discretion,  because  this  court  can  re- 
verse a  judgment  of  conviction  on  that 
ground.  There  Is  no  such  affirmative 
showing  In  this  case.  We  do  not  think 
we  would  be  justified  in  reversing  a  cause, 
and  discharging  a  prisoner  convicted  of  a 
crime  by  an  impartial  jury,  unless  it 
should  be  affirmatively  shown  by  the  rec- 
ord that  he  had  been  deprived  of  some 
substantial  right,  to  his  prejudice.  We 
cannot  hold  that  the  lower  court  has 
abused  the  discretion  conferred  upon  it, 
of  which  we  have  no  affirmative  evi- 
dence. It  is  true  it  would  be  the  better 
pructice.  In  such  cases,  that  the  record 
should  show,  in  brief,  the  reason  for  the 
discharge  of  the  jury  ;  but  we  cannot  un- 
dertake to  hold  that,  because  the  clerk 
neglected  this  in  making  up  his  record, 
there  wan  an  abuse  of  discretion.  We  are 
cited  to  the  case  of  Dobbins  v.  State,  14 
Ohio  St.  493,  by  counsel  for  appellant.  In 
that  case  the  court  say:  "But  while  a 
case  of  urgent  necessity  must  exist,  and 
must  be  found  to  be  such  by  the  court, 


before  a  jury  once  sworn  In  a  criminal 
case  can  be  discharged  without  having 
rendered  a  verdict,  wedo  not  concur  in  the 
position  that  all  the  facts  and  circum- 
stances upon  which  this  finding  is  predi- 
cated must  appear  in  the  record."  And 
again  the  court  said,  (Id.  503:)  "It  Is, 
however,  undoubtedly  true  that  an  In- 
quiry into  the  sufficiency  of  the  facts  upon 
which  an  order  of  this  kind  is  made 
would  Involve  even  greater  difficulty  than 
one  made  upon  evidence,  merely;  and, 
still  more  imperatively,  the  settled  appli- 
cation of  the  rule  that  it  should  not  be 
disturbed  unless  It  plainly  and  manifestly 
appeared  that  no  fair  consideration  of 
the  facts  would  have  warranted  the  de- 
cision. But  when  it  Is  made  plain  and 
manifest  that  the  jury  has  been-  dis- 
charged, without  the  consent  of  the  ac- 
cused, for  a  reason  which  the  law  does 
not  recognize  as  a  necessity,  or  when,  for 
a  reason  apparently  such,  it  Is  made  clear 
that  the  facts  did  not  establish  its  exist- 
ence, we  know  of  no  way  in  which  the  In- 
tegrity of  the  constitutional  provision  can 
be  preserved,  short  of  holding  that  the 
prosecution  was  there  legally  ended." 
The  court  here  clearly  hold  that  there 
must  be  affirmative  evidence  of  the  abuse 
of  this  discretion  to  authorize  the  su- 
preme court  to  reverse  a  judgment  of  the 
lower  court  for  this  reason.  In  the  case 
at  bar  there  is  no  evidence  of  such  abuse. 
It  does  not  appear  that  the  defendant  or 
his  attorney  objected  to  the  discharge  of 
the  jury.  For  aught  that  this  court 
knows,  the  jury  might  have  been  striving 
to  agree  for  one  day  or  one  week,  and, 
for  aught  that  appears,  the  court  may 
have  had  abundant  evidence  that  the 
jury  could  not  agree.  Had  the  defense 
considered  the  evidence  too  slight  to 
justify  the  discharge  of  the  jury,  they 
should  nave  objected  thereto,  and 
brought  the  evidence  here,  embodied  In  a 
bill  of  exceptions,  or  In  the  statement,  iu 
order  that  this  court  might  have  bad 
facts  upon  .which  to  base  a  judgment. 
The  case  of  People  v.  Goodwin,  9  Amer. 
Dec.  203,  is  a  still  stronger  case  in  favor 
of  the  exercise  of  this  discretion,  In  a 

E roper  case,  by  the  lower  court.  So,  also, 
i  the  case  of  State  v.  Moor,  12  Amer. 
Dec.  541.  See,  also,  a  large  number  of 
cases  there  cited.  To  the  same  effect  is 
the  case  of  People  v.  Olcott,  1  Amer.  Dec. 
168.  The  judgment  of  the  lower  court 
must  be  affirmed,  and  It  Is  so  ordered. 

HUSTON,  <?.  J.,  and  SULLIVAN,  J., 
concur. 


(3  Idaho  [Hasb.]  662) 
SAB  IN  v.  CURTIS,  County  Treasurer. 
(Supreme  Court  of  Idaho.  May  18,  1893.) 
Constitutional  Law— Local  and  Bpecial  Laws 
—  Creation  of  Counties  —  Appointment  or 
Countt  Officers  by  Governor  — Representa- 
tion —  Senatorial  and  Representative  Dis- 
tricts. 

L  The  act  creating  Bannock  county  (2d 
Sess.  Laws,  p.  170)  is  not  in  conflict  with  the 
provisons  of  section  19,  art.  3,  of  the  consti- 
tution. 

2.  The  legislature  has  power  to  create  new 
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comities,  and  mar  authorize  the  governor  to 

appoint  county  officers  therefor,  to  serve  until 
the  election  of  county  officers  at  the  first  bien- 
nial election  held  thereafter,  and  until  such  offi- 
cers, so  elected,  qualify  as  by  law  required. 

3.  Said  act  does  not  deprive  Bannock  coun- 

g'  of  representation.  It  remains  a  part  of  the 
Ingham  county  representative  district,  and  a 
part  of  the  district  composed  of  Bingham,  Lo- 
gan, and  Alturas  counties,  and  its  electors  are 
entitled  to  vote  for  the  same  number  of  repre- 
sentatives as  they  were  prior  to  the  creation  of 
Bannock  county. 

4.  The  act  creating  Bannock  county  is  not 
an  apportionment  law,  in  any  sense,  and  nei- 
ther grants  nor  takes  away  legislative  repre- 
sentation from  said  county,  nor  changes  the 
boundaries  of  any  senatorial  or  representative 
district. 

5.  Said  act  does  not  segregate  the  eleventh 
senatorial  district.  By  the  creation  of  Ban- 
nock county  the  tenth  and  eleventh  senatorial 
districts  are  in  no  wise  changed.  The  electors 
of  Bannock  county  have  the  same  right  in  the 
election  of  senators  in  said  districts  as  they  had 
prior  to  the  creation  of  said  county. 

(Syllabus  by  the  Court) 

Original  application  by  E.  C.  Sabln  for 
mandamus  to  H.  W.  Curtis,  treasurer  of 
Bingham  county.   Petition  granted. 

Stewart  ft  Dietrich,  for  plaintiff.  H.  W. 
Smith,  for  defendant. 

SULLIVAN,  J.  This  Is  an  application 
made  by  the  plaintiff  fur  a  writ  of  man- 
date to  compel  the  defendant, as  treasurer 
of  Bingham  county,  to  pay  over  to  the 
treasurer  of  Bannock  county  certain  school 
money  which  is  admitted  to  be  In  the 
hands  of  the  defendant,  as  treasurer  of 
Bingham  county,  and  which,  plaintiff 
claims,  has  been  apportioned  to  certain 
school  districts  in  Bannock  county.  The 
defendant  denies  the  existence  of  Bannock 
county.  The  plaintiff  contends  that  Ban- 
nock county  was  created  by  an  act  of  the 
second  legislature  of  Idaho,  entitled  "An 
act  to  create  and  organise  the  county  of 
Bannock;  to  fix  the  county  seat  of  said 
county;  to  provide  for  the  apportionment 
of  the  indebtedness  of  Bingham  county  be- 
tween Bingham  county  and  Bannock  coun- 
ty ;  and  to  provide  for  the  apportionment 
of  officers  in  said  county,  and  for  transcrib- 
ing a  portion  of  the  records  of  Bingham 
county;  and  lor  other  purposes."  2d 
Sens.  Laws,  p.  170.  It  Is  contended  that 
the  act  creating  Bannock  county  is  in  con- 
flict with  certain  provisions  of  the  consti- 
tution, and  that  said  county  has  no  legal 
existence,  for  that  reason.  The  rules  by 
which  we  are  guided  in  the  determination 
of  this  case  are  well  settled.  The  con- 
flict or  repugnancy  between  the  statute 
and  tbeconstltutional  provisions  must  be 
clear,  and  so  contrary  to  each  other  that 
they  cannot  be  reconciled.  Only  when  the 
court  is  clearly  satisfied  that  such  con- 
flict exists  will  they  declare  the  statute 
unconstitutional.  In  cases  of  doubt  as  to 
the  constitutionality  of  a  statute,  the  stat- 
ate  is  sustained.  Courts  interfere  only  in 
cases  of  unquestioned  violation  of  the  con- 
stitution. With  these  principles  to  guide 
us,  we  will  proceed  to  determine  the  three 
points  urged  by  the  defendant  against  the 
constitutionality  of  said  act. 

The  first  point  Is  that  section  4  of  said 
act  provides  that  the  governor,  by  and 


with  the  consent  of  the  senate,  shall  ap- 
point the  officers  of  said  Bannock  county. 
It  is  contended  that  said  section  4  of  said 
act  is  special  legislation,  and  in  conflict 
with  the  following  provisions  of  section 
19.  art.  8,  of  the  constitution,  to  wit: 
"The  legislature  shall  not  pass  local  or 
special  laws  in  any  of  the  following 
cases,  that  is  to  say:  •  •  •  Regulat- 
ing county  business,  or  the  election  of 
county  or  township  officers;  •  •  • 
creating  offices,  or  prescribing  the  powers 
and  duties  ot  officers.  In  counties,  cities, 
townships,  election  districts,  or  school 
districts,  except  as  in  this  constitution 
otherwise  provided."  The  act  In  ques- 
tion does  not  regulate  county  busi- 
ness, nor  does  it  regulate  the  election  of 
county  or  township  officers,  nor  create 
any  offices  in  addition  to  those  prescribed 
by  the  constitution,  and  designated  as 
"county  offices,"  nor  does  it  prescribe 
the  powers  and  duties  of  county  officers. 
The  constitution  does  not  prohibit  the 
creation  of  new  counties  l»y  the  legislature. 
The  power  of  the  legislature  to  create 
new  counties  is  recognized  by  sections  8 
and  4  of  art.  18  of  the  constitution.  Sec- 
tion 6,  article  18,  of  the  constitution,  pro- 
vides that  the  legislature  shall,  by  general 
and  uniform  laws,  provide  for  the  election, 
biennially,  in  each  of  the  several  counties 
of  the  state,  of  the  county  officers  to  fill 
the  county  offices  named  in  said  section. 
The  legislature  has  compiled  with  that 
provision.  See  1st  Sees.  Laws,  p.  59.  Sec- 
tion 12  of  the  act  creating  Bannock  county 
places  said  county  under  the  general  and 
uniform  laws  provided  for  the  biennial 
election  of  county  officers;  and,  as  no 
biennial  election  would  occur  in  this  state 
prior  to  the  fall  of  1894,  the  legislature  is 
not  prohibited  by  the  constitution  from 
making  provision  for  the  appointment  of 
the  county  officers  of  said  county  by  the 
governor,  to  hold  their  offices  until  the 
first  biennial  election  after  the  creation  of 
said  county.  The  provisions  of  said  sec- 
tion 0,  so  far  as  they  apply  to  the  election 
of  county  officers  under  general  and  uni- 
form laws,  do  not  require  the  election  of 
the  officers  of  a  new  county  prior  to  the 
first  biennial  election  held  after  the  crea- 
tion ot  such  county.  State  v.  Irwin,  5  Nov. 
111. 

The  second  contention  Is  that  said  act 
fails  to  provide  Bannock  county-  with  any 
representation  In  the  lower  house  of  the 
legislature.  Said  act  is  not  an  apportion- 
ment act,  and  neither  grants  nor  refUHes 
representation  to  Bannock  county.  By 
the  provisions  of  article  19  of  the  consti- 
tution, the  stute  was  divided  into  senato- 
rial and  representative  districts,  and  by 
the  provisions  of  section  4,  art.  3.  of  the 
constitution,  the  legislature  may  redtetrlct 
the  statp,  and  reapportion  the  legislative 
representation  of  the  state,  whenever  it 
may  deem  it  advisable  to  do  so.  The  leg- 
islature has  made  no  apportionment  since 
that  made  by  the  provisions  of  said  arti- 
cle 19  of  the  constitution.  The  constitu- 
tional apportionment  was  made  on  the 
basis  of  the  votes  cast  for  delegate  to  con- 
gress at  the  election  next  preceding  the 
adoption  of  the  constitution.  The  basis 
of  representation  was  the  voting  popula- 
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tion.  Elector*,  alone,  are  represented. 
A  Riven  number  in  one  county  exercises 
the  same  political  power  as  a  like  number 
In  any  other.  Some  departure,  however. 
Is  made  from  said  basis  of  representation 
by  the  proviso  of  section  4,  art.  3,  of  the 
constitution,  which  provides  that  each 
county  shall  have  at  least  one  representa- 
tive, in  all  future  apportionments.  But 
this  does  not  change  the  basis  of  represen- 
tation from  the  voting  population  to  the 
county  Itself.  The  voting  population  was 
the  basis  of  representation  under  the  c  in- 
stitutional apportionment. — not  the  coun- 
ty, as  a  county.  Article  19  of  the  consti- 
tution fixes  the  representative  districts, 
and  declares  the  representation  that  each 
district  Is  entitled  to  until  the  same  is 
changed  as  provided  by  law.  The  legisla- 
ture may  enact  an  apportionment  law 
whenever  it  may  deem  proper  to  do  so, 
but  until  the  legislature  passes  an  appor- 
tionment law  the  constitutional  appor- 
tionment stands.  Under  the  proviso  of 
sectiou  4,  art.  3,  of  the  constitution,  each 
county  In  existence  at  the  date  of  the  en- 
actment of  an  apportionment  law  is  en- 
titled to  one  representative,  at  least.  The 
real  contention  is  that  the  act  creating 
Bannock  county  deprives  the  electors  of 
that  county  of  any  voice  whatever  in 
electing  members  to  the  bouse  of  repre- 
sentatives, and  Is  for  that  reason  uncon- 
stitutional. By  the  constitutional  appor- 
tionment, Bingham  county— the  county 
out  of  a  part  of  which  said  Bannock 
county  was  created — is  given  three  mem- 
bers of  the  house  of  representatives,  and 
a  Joint  member  with  Logan  and  Alturaa 
counties.  Thus  the  electors  of  Bingham 
county  were  empowered  to  participate  in 
the  election  of  four  representatives.  The 
representative  district  composed  of  Bing- 
ham county  included  all  territory  withiu 
Its  boundaries,  and  the  act  creating  Ban- 
nock county  out  of  a  part  of  Bingham 
county  leaves  Pannock  county  still  a  part 
of  said  district.  The  boundaries  of  said 
Bingham  county  representative  district 
remain  as  fixed  by  the  constitutional  ap- 
portionment until  changed  by  a  new  ap- 
portionment., regardless  of  the  creation  of 
new  counties  out  of  a  portion  of  the  coun- 
ty composing  such  district.  Ohio  v.  Dud- 
ley, 1  Ohio  St.  437;  County  of  Bay  v.  Bul- 
lock, (Mich.)  16  N.  W.  Rep.  896.  The  elect- 
ors of  Bannock  county  have  not  been 
deprived  of  representation.  Tbey  may 
participate  in  the  election  of  four  repre- 
sentatives, the  same  as  tbey  did  prior  to 
the  creation  of  Bannock  county.  In  sup- 
port of  the  last-mentioned  contention,  Mc- 
Crary,  Elect.  (2d  Ed.)  §  101;  Paine,  Elect. 
§  331;  and  Cooley,  Const.  Liin.,  (5th  Ed.) 
side  p.  616,— are  cited.  These  authorities 
would  be  in  point  If  this  court  took  the 
view  that  the  act  creating  Bannock  coun- 
ty deprived  the  electors  of  the  right  of 
voting  for  representatives,  but  are  not 
applicable,  in  our  view  of  this  case,  above 
set  forth.  The  authorities  above  cited 
rely  for  support  on  the  cases  of  People  v. 
Maynard,  15  Mich.  463,  and  Lanning  v. 
Carpenter,  20  N.  T.  447.  The  latter  case 
holds  as  follows:  "The  legislature  can- 
not form  any  part  of  the  existing  territo- 
ry of  the  state  into  a  county,  except  at 


a  time  when  it  has  the  power  to  provide 

for  its  taking  its  place,  as  an  entirety,  in 
the  political  and  judicial  divisions  of  the 
state,  without  the  aid  of  any  further  enact- 
ment or  a  future  legislature,  "—and  is  not 
in  point.  The  tenth  section  of  the  act  ia 
question  declares  Bannock  county  to  be 
a  part  of  the  fifth  Judicial  district  of  the 
state;  and  the  eleventh  section  declares 
said  Bannock  county  to  be  within,  and  a 
part  of,  the  tenth  senatorial  district  of  the 
state.  In  People  v.  Maynard,  supra,  it 
was  held  as  follows:  "An  act  purporting 
to  organise  a  new  county  out  of  territory 
detached  from  an  old  one.  but  which  coo- 
tains  no  organized  townships,  and  makes 
provisions  for  none,  is  iuoperative  and 
void,  ns  without  such  townships  there  can 
be  no  legal  elections. "  This  case  is  not  In 
point,  for  the  reason  that  the  electors  of 
Bannock  county  have  not  been  deprived 
of  any  rights  whatever  by  reason  of  said 
act.  Section  5.  art.  8,  of  the  constitution, 
provides,  among  other  things,  that,  in  the 
formation  of  senatorial  or  representative 
districts,  no  county  shall  be  divided. 
Bannock  county,  as  created,  is  wholly 
within  the  same  senatorial  and  represent- 
ative districts  in  which  its  territory  was 
situated  before  the  creation  of  Bannock 
county.  Said  act  does  not  divide  either 
of  said  counties,  leaving  a  part  in  one  sen- 
atorial or  representative  district,  and  a 
part  thereof  in  another;  hence,  is  not  ob- 
noxious t  •  that  provision  of  the  constitu- 
tion providing  that  no  county  shall  be  di- 
vided in  the  creation  of  senatorial  or  rep- 
resentative districts.  Said  section,  bow- 
ever,  applies  to  un  apportionment  law, 
and  not  to  an  act  creating  a  new  county. 

The  third  contention  of  defendant  is 
that  said  act  segregates  the  eleventh  sena- 
torial district,  and  is  void  for  that  reason. 
In  our  view  of  the  case,  said  act  does 
not  segregate  the  eleventh  senatorial  dis- 
trict. The  tenth  senatorial  district  was 
composed  of  Bingham  county  as  it  existed 
at  the  date  of  the  constitutional  appor- 
tionment. The  eleventh  district  consists 
of  Bingham  as  it  existed  at  the  date  of  the 
constitutional  apportionment,  and  Bear 
Lake  and  Oneida  counties.  The  act  creat- 
ing Bannock  county  declares  that  it  shall 
remain  a  part  of  the  tenth  senatorial  dis- 
trict. The  tenth  district,  in  connection 
with  Bear  Lake  and  Oneida  counties,  form 
the  eleventh  senatorial  district.  There  to 
no  change  in  districts  by  reason  of  the  act 
creating  Bannock  county.  As  the  matter 
now  stands,  Fremont  county,  a  new  coun- 
ty created  out  of  the  northerly  part  of 
Bingham  county,  and  Bannock  county,  a 
new  county  created  out  of  the  southern 
portion  of  said  Bingham  county,  and 
Bingham  county  as  changed  by  the  crea- 
tion of  said  two  new  counties,  now  com- 
pose the  tenth  senatorial  district.  The 
three  last-mpntloned  counties  include  the 
oxact  territory  included  within  the  bound- 
aries of  Bingham  county  at  the  date  of 
the  formation  of  the  tenth  senatorial  dis- 
trict under  the  constitutional  apportion- 
ment. The  same  territory  now  comprises 
the  tenth  senatorial  district.  No  change 
has  been  made  in  said  district  since  the 
constitutional  apportionment,  The  elev- 
enth senatorial  district  was  composed  of 
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Bingham  county  as  It  existed  at  the  date 
of  the  constitutional  apportionment,  and 
Bear  Lake  and  Oneida  counties,  and  is 
now  composed  of  Fremont,  Bannock, 
Bingham,  Bear  Lake,  and  Oneida  coun- 
ties The  boundaries  of  the  tenth  and 
eleventh  senatorial  diHtricts  have  not  been 
changed  by  the  creation  of  said  new  conn- 
ties.  Bannock,  Fremont,  and  Bingham 
counties,  composing  the  tenth  senatorial 
district,  are  empowered  to  elect  one  sena- 
tor at  the  next  biennial  or  regular  elec- 
tion, and  may  anaint  in  the  election  of  a 
Joint  senator,  with  Bear  Lake  and  Oneida 
counties,  provided  no  new  apportionment 
law  is  enacted  before  said  election  takes 
place. 

We  hold  the  act  creating  the  county  of 
Bannock  to  be  constitutional  and  valid. 
The  prayer  of  the  plaintiff  is  granted, 
and  the  writ  will  issue  as  pi ayed  for  in 
the  petition,  costs  in  favor  of  the  plain- 
tiff. 

HDSTON,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


(3  Idaho  [Hasb.]  671) 

ALLEN  v.  CURTIS,  County  Treasurer. 

(Supreme  Court  of  Idaho.    May  18,  1893.) 

Original  application  by  E.  F.  Allen,  treas- 
urer of  Fremont  county,  for  mandamus  to  H. 
W.  Curtis,  treasurer  of  Bingham  county.  Judg- 
ment for  plaintiff. 

Stewart  &  Dietrich,  for  plaintiff.  H.  W. 
Smith,  for  defendant 

SULLIVAN,  J.  This  is  an  application  for 
a  writ  of  mandate  to  compel  the  defendant,  as 
treasurer  of  Bingham  county,  to  pay.  over  cer- 
tain school  money  to  the  plaintiff,  as  treasurer 
of  Fremont  county.  The  validity  of  the  act 
entitled  "An  act  to  create  and  organize  thq 
county  of  Fremont,  and  to  define  the  boundaries 
of  Bingham  county,"  (2d  Sess.  Laws,  p.  04.)  is 
called  in  question.  This  case  was  submitted  to 
abide  the  decision  of  this  court  in  the  case  of 
Sabin  v.  Curtis,  32  Pac.  Rep.  1130,  (decided  at 
this  term  of  court.)  The  facts  are  substantial- 
ly the  same  in  both  cases,  except-  it  is  not 
claimed  by  defendant  that  the  act  creating  Fre- 
mont county  segregates  the  eleventh  senatorial 
district.  For  the  reasons  given  in  the  said  case 
of  Sabin  v.  Curtis,  supra,  upon  the  points  in 
that  case  that  are  the  same  as  the  points  raised 
in  this  case,  we  are  of  the  opinion  that  the  act 
creating  Fremont  county  is  valid,  and  not  in 
conflict  with  any  provisions  of  the  constitution. 
The  writ  is  granted  as  prayed  for  in  the  peti- 
tion, with  costs  in  favor  of  the  plaintiff. 

HUSTON,  C.  J.,  and  MORGAN,  X,  concur. 


(3  Idaho  [Hasb.]  627) 

VAN  HOOK  et  al.  v.  WEST. 

(Supreme  Court  of  Idaho.    April  17,  1893.) 

Appeal— Evidence. 

Where  the  evidence  is  simply  contradic- 
tory, the  appellate  court  will  not  disturb  a  ver- 
dict. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  coun- 
ty; W.  G.  Piper,  .fudge. 


Action  by  John  Van  Hook  and  others 
against  N.  A.  West.  Plaintiffs  had  Judg- 
ment, and  defendant  appeals.  Affirmed. 

Freund  &Lnughary,for  appellant.  For- 
ney &  Tillinghast,  for  respondents. 

HUSTON,  C.  J.  This  is  an  action 
brought  by  the  plaintiffs  against  the  de- 
fendant to  recover  the  sum  of  $260,  the 
price  and  value  of  certain  threshing  of 
wheat  done  and  performed  by  the  plain- 
tiffs for  the  defendant,  at  his  request. 
There  is  no  denial  of  the  performance  of 
the  services  by  plaintiffs,  nor  is  any  objec- 
tion raised  by  defendant  to  the  manner  in 
which  the  work  was  done.  The  sole  de- 
fense is  that  the  service  was  performed, 
not  for  the  defendant,  but  for  his  son, 
who.it  seems,  has  left  the  country.  The 
land  upon  which  the  wheat  threshed  was 
grown  was  owned  and  occupied  by  defend- 
ant atthetimetheservices  were  performed. 
The  defendant  was  present  during  a  por- 
tion of  the  time  the  work  was  being  done. 
The  case  was  tried  with  a  jury,  and  a  ver- 
dict rendered  for  the  full  amount,  in  favor 
of  plaintiffs.  The  evideuce  is  conflicting. 
Although  variously  stated  in  the  specifica- 
tions of  error,  the  only  error  assigned  is 
that  the  verdict  is  not  warranted  or  sus- 
tained by  the  evidence.  We  do  not  think 
the  record  supports  this  assignment  of  er- 
ror. The  case  of  the  plaintiffs  was  clearly 
made  out  by  the  evidence  produced  on 
their  behalf;  and  whiielt  is  true,  as  shown 
by  the  record,  that  such  evidence  was  dis- 
puted, upon  nearly  every  material  point, 
by  the  defendant  and  the  various  members 
of  his  family,  yet  the  jury  and  the  judge 
who  presided  seem  to  have  been  satisfied 
that  there  was  a  preponderance  of  evi- 
dence lu  favor  of  the  plaintiffs.  It  is  un- 
necessary to  cite  authorities  upon  the  well- 
established  rule  that  where  the  evidence 
is  siraplycontradictory  theappellate court 
will  not  disturb  the  verdict.  Judgment  of 
district  court  affirmed,  with  costs. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 


(5  Idaho  [Hasb.]  624) 
O'NEILL  v.  WHITCOMB  et  al. 
(Supreme  Court  of  Idaho.    April  10,  1893.) 
Claim  and  Delivery — Who  may  Maintain. 
Mortgagee  of  personal  property,  to  whom 
delivery  of  mortgaged  property  has  been  made, 
can  maintain  cluim  and  delivery  for  the  wrong- 
ful taking  thereof  by  a  third  party. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Nez  Percea 
county;  W.  G.  Piper,  Judge. 

Action  In  claim  and  delivery  by  Eugene 
O'Neill  against  William  J.  Whitcomb  and 
the  Pacific  Elevator  Company.  Defend- 
ants had  judgment,  and  plaintiff  appeals. 
Reversed. 

James  E  Babb,  for  appellant.  James 
W.  Reid  and  Rand  &  Howe,  for  respond- 
ents. 

HUSTON,  C.  J.  One  Leach  man  execut- 
ed and  delivered  to  plaintiff  his  note  for 
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$1,000,  and  at  name  time  executed  and  de- 
livered to  plaintiff  a  chattel  mortgage  np- 
on  a  growing  crop  of  w  heat,  to  secure  Raid 
uote.  After  the  crop  of  wheat  was  har- 
vested by  L.,  the  mortgagor,  be  delivered 
the  same  to  the  plaintiff,  to  Resold  by 
him  in  satisfaction  of  said  debt,  according 
to  the  terms  of  said  chattel  mortgage. 
After  such  delivery,  and  before  the  sale 
thereof  by  plaintiff,  defendant  Whitcomb 
took  and  carried  o  way  from  the  possen- 
sion  of  plaintiff  368  sacks  of  said  wheat. 
Demand  for  possession  having  been  made 
by  plaintiff,  and  refused  by  defendants, 
plaintiff  brings  his  action  of  claim  and  de- 
livery to  recover  possession  of  said  wheat. 
A  motion  to  strike  out  certain  portions  of 
the  complaint  was  allowed  by  the  court, 
but,  as  no  error  is  assigned  in  the  record 
in  such  action  by  the  court  below,  we  can- 
not cousiderit  here.  Defendants  then  tiled 
a  general  demurrer  to  plain  tiff 's  complain  t, 
which  was  sustained  by  the  court,  and, 
plaintiff  declining  to  amend,  a  Judgment 
of  dismissal  was  entered  in  favor  of  defend- 
ants, and  against  plaintiff,  from  which 
Judgment  this  appeal  is  taken. 

It  is  claimed  by  respondent  (and  this 
seema  to  have  been  the  view  of  the  district 
court,  and  upon  which  said  court  predi- 
cated its  Judgment)  that  under  the  provi- 
sions of  section  4520  of  the  Revised  Stat- 
utes of  Idaho  this  action  is  not  maintaina- 
ble. The  portion  of  the  section  relied  up- 
on by  respondent  to  sustain  hiscontention 
is  as  follows:  "There  cun  be  but  one  ac- 
tion for  the  recovery  of  any  debt  or  the  en- 
forcement of  any  right  secured  by  mort- 
gage upon  real  estate  or  personal  proper- 
ty, which  action  must  be  in  accordance 
with  the  provisions  of  this  chapter."  It 
is  a  sufficient  answer  to  this  claim  to  say 
that  this  is  not  an  action  u  for  the  recov- 
ery of  any  debt,  or  the  enforcement  of  any 
right  secured  by  mortgage,"  hut  it  is  an 
action  to  recover  the  possession  of  the  se- 
curity of  which  the  mortgagee  has  been 
wrongfully  deprived, in  order  that  thereby 
he  may.  by  a  foreclosure  and  sale,  under 
the  proviHion8  of  the  mortgage,  recover 
the  debt,  and  enforce  the  rights  secured 
him  by  the  mortgage.  Mortgages  upon 
personal  property  have  always  been  con- 
sidered, and  of  necessity  are,  unstable  se- 
curities, but  the  rule  contended  for  by  re- 
spondent would  make  them  utterly  worth- 
less. We  have  found  no  authority  which 
sustains  the  rule  con  tended  for  t>y  respond- 
ent, and,  if  we  had,  we  certainly  should 
not  follow  It,  as  such  a  rule  has  no  basis 
in  law,  equity,  or  good  conscience.  Of 
what  avail  would  it  be  to  the  mortgagee 
of  personal  property  to  foreclose  his 
mortgage  upon  property  not  in  his  posses- 
sion, and  of  the  very  existence  of  which  be 
has  no  assurance.  Under  the  terms  of  the 
mortgage,  rhe  mortgagee  is  entitled  to 
the  possession  of  the  mortgaged  proper- 
ty. By  the  terms  of  the  mortgage  as  set 
forth  in  the  record  the  mortgagor  agrees 
"that  he  will  well  and  carefully  tend, 
take  care  of,  and  protect  the  said  crop 
while  growing  and  until  fit  for  harvest, 
and  then  faithfully  and  without  delay  har- 
vest, thresh,  clean,  and  sack  the  same,  and 
deliver  the  same  immediately  into  the  pos- 


session of  the  said  party  of  tbesecond  part, 
or  bis  assigns,  to  be  by  him  held  and  dis- 
posed of  for  the  payment  of  the  debt  here- 
by secured."  The  complaint  alleges  the 
harvesting  of  the  crop  by  Leachman,  and 
its  delivery  by  him  to  the  plaintiff,  in  ac- 
cordance with  the  terms  of  the  mortgage; 
that,  after  such  delivery,  defendants,  or 
one  of  them,  wrongfully  took  the  same 
from  the  possession  of  the  plaintiff:  and 
we  are  gravely  told  that  the  plaintiff  is 
remediless,  for  any  remedy  which  would 
fall  to  secure  to  him  the  possession  of  the 
property  which  he  held  as  security  for  his 
debt  would  be  valueless.  Such  a  proposi- 
tion is  not  maintainable.  The  Judgment 
of  the  district  court  is  reversed,  with  costs. 

MORGAN  and  SULLIVAN,  JJ.,  concur. 

(8  Idaho  [Hub.]  640) 

JONES  v.  QUAYLE  et  al. 

(Supreme  Court  of  Idaho.    May  9,  1893.) 

Appeal—  Record — Contests  of— Review — Re- 
ceiver— Appointment  or. 

1.  Where  no  bill  of  exceptions  or  statement, 
agreed  to  and  sbroed  by  the  attorneys,  or  set- 
tled and  signed  by  the  judge,  appears  in  the 
record,  this  court  cannot  review  the  evidence  in 
an  appeal  taken  from  the  judgment. 

2.  An  order  denying  motion  to  discharge  a 
receiver,  overruling  a  demurrer,  or  adopting  the 
report  of  a  referee,  is  not  appealable  under  our 
statute. 

3.  Where  a  party  has  property  in  his  pos- 
session and  under  his  control  which  he  allows 
to  depreciate  in  value,  or  wrongfully  disposes 
of,  in  which  another  party  has  an  interest,  it  is 
proper  for  the  court  to  appoint  a  receiver. 

4.  This  court  will  not  supply  deficiencies  in 
a  record  by  inference  or  supposition. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Bear  Lake 
county;  D.  W.  Standrod,  Judge. 

Action  by  Jacob  Jones  against  William 
Quayle  and  others.  Plaintiff  had  Judg- 
ment, and  defendants  appeal.  Affirmed. 

Spence  &  Chalmers,  S.  J.  Rich,  and  Kim- 
ball &  Allison,  for  appellants.  Smith  & 
Smith,  Hawley  &  Reeves,  and  J.  C.  Rich, 
for  responden  t. 

HUSTON,  C.  J.  This  purports,  by  the 
notice  of  appeal  in  the  record,  to  be  an  ap- 
peal from  a  judgment  "entered   on  the 

 day  of  188- ;    •    *    •  also 

from  the  order  denying  defendants'  motion 
to  discharge  receiver,  made  herein  on  the 
minutes  of  the  court;  also  from  the  order 
adopting  the  report  of  the  referee  made 
and  entered  on  the  2Uth  day  of  April,  1892; 
also  from  the  order  denying  defendants' 
motion  to  stay  execution  on  said  judg- 
ment, made  and  entered  on  the  16th  day  of 
November,  1S92. "  The  notice  of  appeal 
was  filed  November  22,  1892.  There  is  no 
proof  of  service  of  the  notice  of  appeal. 
There  is  no  bill  of  exceptions  in  the  record, 
nor  does  it  appear  that  any  statement 
was  ever  agreed  to  or  signed  by  the  attor- 
neys of  the  parties,  or  settled  or  signed  by 
the  Judge  of  the  district  court  or  by  the 
referee.   The  appeal  from  the  judgment 
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not  having  been  taken  within  60  days  after 
entry  or  the  judgment,  wecunldnot  review 
the  evidence,  were  it  properly  before  us, 
which  it  is  not. 

What  purports  to  be  the  report  of  the 
referee  appears  in  the  record,  but.  it  does 
not  appear  in  any  bill  of  exceptions  or 
statement  prepared  as  required  by  the 
Code  ot  Procedure.  The  order  denying  the 
defendants'  motion  to  discharge  the  re- 
ceiver is  not  an  appealable  order,  nor  is 
the  order  overruling  defendants'  demurrer 
to  the  complaint,  nor  the  order  adopting 
the  report  of  the  referee. 

No  motion  for  a  stay  of  execution,  or 
any  order  therein  by  the  district  court,  ap- 
pears in  the  record.  The  record  shows 
that  the  default  of  the  defendants,  for 
want  of  answer,  and  Judgment  thereon, 
was  entered  by  the  clerk  on  November  17, 
1891;  and,  while  tberedoes  not  appear  any 
action  by  the  court  in  relation  thereto.  it 
seems  to  have  been  treated  as  a  nullity  in 
the  subsequent  proceedings  in  the  case. 
We  do  not  understand  why  it  appears  in 
the  record.  The  most  and  all  this  court 
can  properly  do  opon  this  record  is  to  re- 
view the  case  upon  the  Judgment  roll,  and 
in  so  doing  the  first  question  that  arises 
Is  on  the  sufficiency  of  the  complaint.  De- 
fendants tiled  a  demurrer  to  thecomplaint, 
in  which  various  grounds  of  demurrer  are 
set  forth,  but  the  record  does  not  show 
what  the  action  of  the  court  upon  the  de- 
murrer was,  whether  it  was  overruled  or 
sustained,  or  whether  any  action  at  ail 
was  had  upon  it.  How  can  we  be  called 
upon  to  review  the  action  of  the  district 
court  when  the  record  fails  to  show  what 
the  action  of  the  court  was,  or  whether  it 
took  any  action  in  the  matter?  We  are 
not  at  liberty  to  infer  what  the  action  of 
the  district  court  was,  and  predicate  our 
decision  upon  such  inference.  Such  a  course 
would  be  palpably  unjust  to  the  lower 
court,  and  would,  moreover,  recognise  and 
encourage  a  laxity  in  practice  which  seems 
to  have  been  carried  to  the  ultimate  in  this 
case.  We  have,  however,  carefully  exam- 
ined the  complaint  in  the  record,  and  we 
do  not  find  that  any  of  the  objections 
raised  by  the  demurrer  are  well  taken. 

It  is  objected  by  appellants  that  the  ref- 
eree made  and  filed  conclusions  of  law. 
when  theorder  of  thecourt simply  required 
of  him  that  he  take  the  proofs,  and  make 
return  of  findings  of  fact.  But  the  record 
shows  that  the  court  ignored  the  conclu- 
sions of  law  reported  by  the  referee,  and 
made  its  own  conclusions  of  law.  We  see 
no  force  in  this  objection. 

The  next  and  only  remaining  question 
we  are  called  upon  to  consider  upon  the 
record  in  this  case  is  the  order  of  the  dis- 
trict Judge  in  denying  the  motion  of  de- 
fendants to  vacate  the  order  appointing  a 
receiver.  We  see  no  error  in  this  action  of 
the  district  court.  The  case  made  by  the 
complaint  was  clearly  one  in  which  the 
appointment  of  a  receiver  was  eminently 
proper.  A  large  amount  of  property,  in 
which  the  plaintiff  claimed  an  interest, 
and  which  was  at  the  time  in  the  posses- 
sion and  under  the  control  of  the  defend- 
ants, was  being  absorbed  and  disposed  of. 
or  allowed  to  depreciate  in  value,  through 


their  remissness.  We  see  no  error  in  the 
action  of  the  district  court  in  refusing  the 
motion  to  set  aside  the  order  appointing 
the  receiver.  We  have  given  the  record  in 
this  case  more  consideration  than  it  is  en- 
titled to  in  the  condition  in  which  it  comes 
before  us.  The  statutes  and  the  rules  of 
thecourt  in  regard  to  appeals  are  plain 
and  simple,  and,  unless  counsel  pay  atten- 
tion to  them  in  bringing  their  cases  here 
for  review,  they  must  abide  the  consequen- 
ces of  their,  own  laches.  It  is  not  the 
province  of  the  court  to  supply  the  defi- 
ciencies in  a  record  by  inference  or  supposi- 
tion. The  judgment  of  the  district  court 
is  affirmed,  with  costs. 

MORGAN  and  SULLIVAN,  JJ.t  concur. 


(3  Idaho  [Hash.]  644) 

FAHEY  et  al.  v.  BELCHER. 

(Supreme  Court  of  Idaho.    May  13,  1893.) 

Dismissal  of  Appeal— Effect  of. 

A  dismissal  of  an  appeal  for  failure  to 
file  transcript  is  a  bar  to  another  appeal,  unless 
such  dismissal  is  made  without  prejudice  to  a 
second  appeal, 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Lemhi  coun- 
ty; D.  W.  Standrod,  Judge. 

Action  by  Jeremiah  Fuhey  and  others 
against  Byron  Belcher.  Defendant  bad 
judgment,  and  plaintiffs  appeal.  Appeal 
dismissed. 

Hawley  &  Reeves,  for  appellants.  R.  P. 
Queries,  for  respondent. 

SULLIVAN,  J.  In  this  case  Judgment 
was  rendered  by  the  conrt  below  on  the 
29th  day  of  May,  1891.  An  appeal  to  this 
court  was  perfected  on  the  14th  day  of 
September,  1891.  On  the  11th  day  of  Jan- 
uary, 1892,  respondent  moved  to  dismiss 
the  appeal,  on  the  ground  that  a  tran- 
script of  the  record  had  not  been  filed 
within  the  time  required  by  rule  4.  The 
motion  was  granted,  and  the  case  dis- 
missed on  January  12,  1892.  On  the  25th 
day  of  January,  1892,  appellants  moved 
to  reinstate  the  cause,  and  on  February 
15, 1892,  the  application  to  reinstate  was 
denied.  The  decision  denying  said  appli- 
cation is  reported  in  29  Pac.  Rep.  112.  It 
appears  that  on  the  5th  day  of  April, 
1892,  appellants  presented  the  transcript 
in  this  case  to  the  clerk  of  this  conrt,  and 
requested  that  he  file  the  same,  which 
was  done.  The  cause  was  thereafter 
placed  on  the  calendar  for  hearing.  On 
March  14, 18»3,  it  was  submitted  on  the 
brief  of  appellants,  and  taken  under  ad- 
visement. The  order  made  on  January  12, 
1892.  dismissing  the  appeal,  did  not  ex- 
pressly provide  that  ■  said  cause  was  dis- 
missed without  prejudice  to  another  ap- 
peal. Sectloii  4823.  Rev.  St.  18S7,  provides 
as  follows:  The  dismissal  of  an  appeal 
is,  in  effect,  an  affirmance  of  the  judgment 
or  order  appealed  from,  unless  the  dismis- 
sal Is  expressly  made  without  prejudice  to 
another  appeal.  In  Spinetti  v.  Brignar- 
dello,  54  Cal.  521,  under  a  statute  identical 
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with  the  section  above  quoted,  the  court 
held  that  "the  dismissal  of  an  appeal  for 
failure  to  file  the  requisite  papers— unless 
expressly  made  without  prejudice— is  a 
bar  to  another  appeal."  See,  also,  Shan- 
non v.  Dodge,  (Colo. Sup.) 82  Pac.  Rep.  61 ; 
Garibaldi  v.  Garr,  (Cal.)  32  Pac.  Rep.  170. 
The  dismissal  of  the  former  appeal  was,  In 
effect,  an  affirmance  of  the  Judgment. 
Section  4823,  supra. 

The  court  denied  appellants'  applica- 
tion to  restore  this  canse  to  the  calendar, 


and  in  defiance  of  such  denial  the  counsel 
for  appellants  procured  the  filing  of  the 
transcript,  and  the  placing  of  the  case  on 
the  calendar.  This  kind  of  practice  can- 
not be  tolerated.  The  order  submitting 
the  case  upon  its  merits  is  set  aside,  this 
appeal  dismissed,  and  the  judgment  of  tne 
court  below  affirmed ;  costs  of  this  appeal 
In  favor  of  respondent. 

HUSTON,  C.  J.,  and  MORGAN,  J.,  con- 
cur. 


Bhd  or  Volume  8a 
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